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iraw  YORK  COURT  OV  APPEAIA 


PEOPLE    OV  the  SUU  of  NEW  TORE,    8.   Tbe  moMtlon  of  antbori^  Kflar  It 

Setptt.  '"'  '>"'''  eiMHted  cmoDot  araU  to  «imul  m  con- 


1.   To  w»n«ntth« 

por^t0  fl  am  IiIbWi  the  corporation  muat  be 
Sioitii  to  hsTS  ezoeeded  or  abused  Us  poversln 
nner  u  to  UumLen  or  baroi  the  public 

r  »  (sommlttoe  of  a 
1  t>y  the  corporation 
r  tbe  aathoTltr  of  a  reeolutlon 
adopted  tkt  a  nookholden*  mnetlnft  b;  a.  unaiil- 
mout  rota  o(  the  lnute«a  and  stockholdsn,  will 
te  i«s*i4«d  M  an  act  of  the  corporation. 


4.  Th«reiBurlM»et«ialaorpar«,toaan- 
dnet  wbiiA  will  aatborlM  the  dfiaoludon  of  a 


,  although  (here  li  no  formal  oorpo- 


5.  An  Mtempted  tnuwfbr  of  the  stook 
of  a  eorpanttlan  to  a  tnut  oomblnatlOD.  In 
oonsegueiioe  of  whlob  the  stock  will  be  largolj 
Inoreased,  la  a  corporate  act  although  done  1^ 
tbe  united  acUon  of  truateea  and  atockholdera 
without  anr  Independent  action  of  the  Ooaid  of 
directors  aa  such. 

6.  The  UleKalitr  of  »n  aot  attempted  to  ba 
done  Vj  a  ootpoiatlon  will  not  depiire  it  of  tti 


?•  In  a  prooeedlng  to  biiiuiI  a  oorp€>> 


drrlviiir  all  Ita  powen 


N  OTB.— CbrporoUcTn. 

itan  of  the  law, 
n  from  the  Act  tncorporstlng 
It,  and  call  ezeioM)  the  aanie  cnl;  In  tbe  maoiier 
tbcreln  autboiiied.  Head  r.  Provldeace  Ina.  Co.  0 
D.  &  2  CTBDoh,  lET,  E  L.  ed.  SBh  Dartmouth  College 
*.  Woodward,  II U.  S.  t  Wheat.  SM.  4  L.  ed.  e». 

Tbweaie  three  nlimnm  of  oorporaUooa,  to  wit: 
pubUc  munlolpal  oorporatloas,  ibe  objeot  of  wblch 
li  to  piomoto  (he  public  Interest-,  corpoiatlODB 
tMhnlcally  private,  but  of  quaal  public  character, 
havlDB  In  Ttew  aome  public  enterprise  In  which 
public  Interesta  are  Involved,  and  corporatloas 
Knctlr  private.  State  r.  Carr,  B  West.  Uep.  BIS, 
mind.S3S. 

A  public  oorporatloii  Is  one  that  Is  created  for 
poUtleal  purpOECB,  with  pollllool  powers  to  be  ex er- 
dKd  fcr  purposes  connected  with  ihe  public  good. 
Id  the  administration  of  dvll  govemmcat,— an  In- 
Mniment  of  the  government,  gubleot  to  the  oon- 
trol  ot  the  Legttiature  aad  Its  members,  oScers  ol 
Ihe  gDvemment  tor  tbe  admlnlstratloD  or  dlscharve 
of  public  dutlee;  as  In  tbe  case  of  dtlee,  towns, 
ate  iMd. 

A  GOrparatlon  maj  be  private  and  yet  the  Act  or 
chaner  of  Inoorporatlon  oontaln  provlslona  of  a 
TUrelf  public  chuBOter.  Inlroduoed  (olely  for  tbe 
mbllctood.    OM. 

Ourrini'  on  bualneas  In  a  oorpomte  name  Is  not 
nldnics  of  user  which  can  be  considered  In  aid  of 
ls(il  corporate  eilstenoe  where  there  la  no  law 
sDtboiUiiK  the  member*  to  Qle  their  articles  of 
hncrpotatloa  or  to  become  Incorporated.  Baton 
V.  Walker,  e  L.  B.  A.  UB,  niUob.  tTS. 


Dharter.  br  icoi  of  members  or  bj  torfeltnie  of 
franchise  for  misuser  or  noauser,  declared  by  the 
JudKOieut  of  a  court  of  competent  Jurladlotlon. 
Chesapeake  ft  O.  Canal  Oo.  T,  Baltimore  &  0.  B.  Co. 
1  GUI  ft  J.  1;  New  York  Marbled  Iron  Works  v. 
Bmitb,  iDuer,  BSE;  Bevere  v.  Boatou  Ooppar  Oo.  IS 
Piok.8Gl;LaGrangeftH.  tt.  Co.  v.  BaIney,TOoldw. 
ISO ;  Hodsdon  v.  Copeland.  IB  Me.  SU ;  Penobscot 
Boom  Corp.  V.  lAmson,  Id.  £24 ;  Centre  ft  E.  Tumpk 
Boad  Co.  V.  U'Conaby,  U  Berg,  ft  R.  liS ;  Klnoald  v. 
Dwinelle,  W  N.  T.  US. 

A  corporation  ma;  be  dissolved  for  a  breMh  ot 
trust,  but  not  anUl  It  has  been  "ailed  upon  to  an. 
awer.  Terreit  v.  Taylor,  IS  U.  S.  ■  Craoob,  tS,  3  U 
ed.  BfiO;  London  v.  Vanacre,  12  Mod.  TTI:  Hlee  r. 
Bloom.  B  Johns.  Oh.  BBS,  I  N.  Y.  Ch.  U  ed.  IIU; 
Towar  v.  Hale,  M  Barb.  BSl. 

Im  proper  acts  do  not  themsdvcs  work  a  dlswila- 
tlon  of  Uie  corporation.  It  continues  to  ezl^  un- 
til the  State  creattns  it  procures  an  adjudication 
aod  enforc«4  a  forfeiture  of  the  oharter.  West  v. 
Carolina  L.  Ins.  Co.  SI  A  rk.  1TB ;  State  v.  RiRan,  tt 
Le.  Ann.  US ;  Atty-Qen.  v.  Tudor  toe  Co.  IW  Mass. 
Sa» :  Com.  v.  Fllohburg  R.  Co.  IS  Gray,  ISO :  State  v. 
Commercial  Bank.  SB  UIh.  1»  :  Nevitt  v.  Bank  of 
Port  GIbeoD,  «  Smedce  ft  M.  SIB  t  Ormsby  v,  Ver. 
mootCopperMln.  Go.  BOBarb.  BBO:  UaUbt  V.  New 
York  S.  R.  Co.  i»  How.  Pr.  SO. 

The  loSB  ol  an  bitcgral  part  works  a  dissolution 
only  for  certala  purposes,  tbe  oorporate  franchise 
belna  suspendei,  but  not  eztlngulahed.  An  entire 
dlMolutloD.  betnB  tbe  consoquenoe  of  permanent 
Incapacity  to  restore  the  dellolent  part,  never  bap- 
pens  where  the  legitimate  existence  of  the  part 
la  not  Indispensable  to  a  valid  election,  or  other 
means  ot  reproductioo.  Lehigh  Brldire  Co.  v. 
Lehigh  Goal  ft  Nav.  Co.  1  Bawie,  9,  SB  Am.  Dec  lU; 
Philips  V.  Wlokham,  1  R>la«.  Wk  >  N.  T.  Ch.  L.  ed. 
TBB. 

Wbera  ths  Aot  sreaUnt  aoompany  tnevldea  that. 


See  aim  12  L.  R.  A.  ; 


;   15  L.  R.     A.  145,  240;   17  L.  R.  A.  9T ; 


Nkw  Tobx  Couvr  of  Aptkau. 


JOKH^ 


a  for  •.bote  oT  poven.  the  tub- 

•taoCI*!  loq^iy  It  i  WtiM  bw  tbe  oorpoiatloo  In 
taot  ■MOiDpllttaed;-wliat  baa  been  Iti  nondnot 


not  «Dt«r  Into  aar  p«rtoersUp  ar- 
nutMmantr  tfther  Strebtir  ■>r  lndli«atlr> 
tlirough  the  medium  of  a  bott,  nor  Into  tar  snb- 
■tiDtlal  ooDMolUatioa  irhlofa  will  kvold  and  dla- 
nanud  the  itatotorr  permtaElOM  and  nMnlntti 
■nd  anr  volantair  attempt  bjr  H  to  do  to  wlU  b« 
■ooh  a  maHrtal  vlolatloii  of  Ita  charter  ai  to 
luttlfr  ItB  dlMOlUtloD. 

aimeH  IMO.] 


_.  the  onpi 

First  Department,  afflrmlng  a  taaKment  of  the 
Sew  York  CitcuJt  in  faror  ol  plaiutllh  tn  a 
proce»UDK  broaeht  for  the  purpose  of  racadiig 
aefendantacbaTteraod  annuUing lu coiponUe 
existence.    AMmed. 

Tbe  caw  is  lullj  Mated  In  the  opinfon. 

Jte*»n.  JH.m«s  C.  Carter  and  John  E. 
ParsoiMi  (or  appellaot; 
'  In  the  case  of  anj  corporation,  the  forfeltare 
of  Ila  charter  la  a  Tei7  grave  procedi 
which  courtB  act  with  extreme  caulioo. 

Btatt-v.  Chmmereial Sank,  10 Ohio,  BaB;BtaU 
T.FariMn  GoUege,  S3  Ohio  St.  487. 

Tbe  defeodant  corporatloD  oerer  became, 
by  an  attempted  ezeidse  of  corponte  power, 
a  part7  to  die  luppoMd  Illegal  deed  or  tgree- 
ment  TheBoIemanagemeDtofthebiufaeuand 
afFalis  of  tbia  corpontlon  wu  vested  by  Uw 


in  ita  board  of  tnuteei.  No  kutborlly  from 
thatboaTdtoexecn(e,oceiiterinto,nii;ta  sgre*- 
rnent  li  pretended. 

Haaufactarln^  Go's  Act,  g  8;  Cinre  t.  Fort 
Henry  Iron  Co.  i8  Barb.  37;  Hoiit  v.  Thompmnt, 
IB  N.  T.  B07. 

The  atockholden,  aa  such,  coald  not  ex- 
ercise corporate  power.  The  circumstano* 
that  all  the  trustees  happened  to  be  present  at 
the  meeting  was  unimportanL  All  attempts- 
to  creale  corporate  action  out  of  the  action  of 
indiTidual  stockholders,  acting  in  ihelriudiTJd- 
lul  capacity ,  have  no  rapport  In  taw. 

Oanro  v.  Pott  Henry  Iron  Co.  tapra. 

No  case  can  be  found  which  condemns  tlt» 
transaction  in  queellon  as  illegal.  No  one  of 
them  even  ventoies  to  pronounce  auj  traosao- 
tioD  illegal,  u  restraining  trade  or  competitioo. 
which  consisted  aimply  In  a  consolidation  of 
interests  by  way  of  sale  or  exdianga,  and  in 
which  DO  executory  agreement  remained  di- 
rectly and  in  terms  restricting  Utuie  or  coDape- 
titlon.  Even  executory  agreements  directly 
afFectiug  prices,  or  doing  away  with  competi- 
tion, are  not  neceasarlly  unlawful. 

Diamond  MateA  Co.  v.  Boeber,  9  Cent.  Rep^ 
181,  106  N.  Y.  i73;  Letiie  v.  Lor^ard,  Ih-tL 

A.  4Stl,  110  N.  Y.  519;  Mbaul  8.  8.  Oa.  v.  Me- 
Gregar,  L.  R.  IB  6.  a  DIv.  47S,  L.  R.  31  O. 

B.  DiT.  644,  L.  R.  28  Q.  B.  Div.  698;  CWUn*  ▼. 
Lodce.  L.  R  4  App.  Gas.  674;  Omtrol  ShaS^ 
BoUer  Co.  v.  (huhman,  8  New  Eng.  Rep.  505. 
148  Mass.  853;  Widbent  v.  Etana,  S  Younge  A 
J.  8ie;  RoatiUon  v.  Baanllon,  3L  R  14  Ch. 
DfT.SSl;  WhittakerY.  nowe,SBeaY.a8i;Joju* 
V.  Lett,  1  Burlst.  A  N.  189;  Uat/ur  CloA  Co. 


(rant  tnm  the  ■oremmeat  and  Tested  la  iDdlvid- 
uala.  ODrporoUons  or  bodies  poIfUo  are  the  most 
muaJ  traochlaeB  known  to  our  law.  Bouvler,  Ii, 
I>lot.IMS. 

A  franchtae  is  a  ro^al  privfleKe  or  branoh  of  the 
orown'i  prerogaUTe  giilartBtlng  In  tbe  bands  of 
subject.   1  BL  Com.  UW. 

BxemptloQ  from  lOfrialatlTe  Interfweooa,  riven 
bj  oharter,  must  appear  X>j  auob  dear  and  unmls> 
tokable  languaffe  that  It  oaonot  tw  lesaonablr  con- 
strued ooDtiBtantEr  wtlh  the  resemtlon  of  the 
power  by  the  Btate.  Georgia  B.  *  Bks.  Co,  T. 
Smith,  U8  D.  &  ITl,  ffi  L.  ed.  37T. 

Orant  of  corporate  right  or  vrMlegt,  ifrtetlv  wm- 

PubUo  imnta  are  t«  be  strlotlr  oonatmed  so 
to  oi>Grate  aa  a  surrender  of  the  soTerelgniy 
further  than  to  ezprealr  declared  b;  the  lansuaKe 
employed.  Brnunige  Water  Oo.  v.  BTracose,  H  L. 
B.  A.  5U,  lis  N.  Y.  197 ;  Hudson  RlTer  Teloph.  Oo. 
V.  WalwvlletTurnp.  ft  R.  Oo.  M  Hun.  B7 
Water  Oo.  v.  Oamden  ft  B.  Water  Oo.  1  L.  B.  A.  888, 
«  He.  5U :  Eniersan  v.  Com.  108  Pa.  111. 

Every  iDtendment  not  obviously  In  favoi  of  the 
grant  must  be  construed  against 
Com.  tupra. 
«  L.  R.  A. 


Tbe  grantees  talm  nothing  by  Implication,  ettber 
■a  against  tbe  power  maUng  the  grant,  or  uralnet 
other  onporations.  Anboro  ft  0.  PL  Boad  Co.  v. 
Douglass,  e  M.  T.  US;  ThompsoD  v.  New  York  fe 
H.&Oo.g8andf.0h.«S,TN.  r.Cli.Led.  «eO. 

Notbing  to  to  be  taken  as  ooooeded  bnt  what  1» 
given  In  unmistakable  terms,  or  by  an  Implloatlan 
equally  dear.    Bookland  Water  Co.  v,  Csmdeo  k 

^ater  Oo.  IL.  a.A.888.80He.Mi. 

between  olalmanta  under  dlflereac  gnnta,  un- 

mora  Is  expressly  granted,  DO  more  passes  than- 

xwasary  for  the  beneAcial  enjoyment  of  the- 

granta.    Hudson  Hlver  lelaph.  Co.  v.  ffatervlM 

Tump,  ft  £.  Co.  mpro. 

A  eorporaUon  baa  no  Implied  authority  to  en- 
_age  In  any  other  buslneaa  tban  the  particular 
enterprlaa  for  which   tt  la  oharteted.   Byraouaa- 


Oorporate  poweta  are  auoh  only  aa  are  eonferred. 
bysutute.  Seenot«toOantIllonv.  ftebugueft  H. 
W.  B.  Co.  aowo)  E  L.  B.  A  T1& 

Condttfont  aUatlKd  to  tAa  grant. 

The  eierolse  and  uaa  of  tbe  franchtaee  of  a  oor- 
poratlon  for  Ibe  bsneflt  of  the  public  to  a  oondltloD 
on  whlob  It  to  alloired  to  be  orated  and  malntaioed; 
and  when  It  voluntarily  declines  to  nil  thto  oondl- 
tlon,  or  placea  Itself  In  aiiluatlonsaaoonaequenc» 
of  Ita  voluntary  action  In  whioh  that  may  be  pre- 
vented, it  may  be  annulled  at  the  suit  of  the  atCor. 
ney-«eaeraL  People  v.  Korth  River  B.  B.  Co.  S  L 
B.  A.  388,  M  Uun,  SH :  Mobile  ft  0.  R.  Co.  v.  Staler. 
X  Ala.  Sli ;  Com.  v.  Blue-Hill  Tump.  Corp.  6  Hats. 
tai :  0am.  v.  Commenilal  Bank.  XB  Pa.  888;  Tsrrett 
V.  Taylor.  18  U.  S.  8  Cranoh,  43,  8  L.  ed.  (SO. 

In  addition  to  the  Implied  condition  that  the- 
prlvUegse  and  frannhlaiTn  of  a  corporaUon  ahall  not 
be  abused,  the  oondltlon  to  also  Implied  that  th*' 
corporation  shall  be  subject  to  snob  leasonatds- 
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V.  ianant,  L.  R  S  Sq.  S40;  Ormm  Stwim  Nm. 
Of.  T.  Wintor.  87  D.  U  SO  Wall  04,  28  L.  ed. 
SIS;  MoTM  T.  D.  A  M.  Oo.  t.  Mertt,  108  U&h. 
?S;  Jin0l*  T.  Park.  181  U.  B.  88,  88  L.  ed.  67; 
Ban  T.  £<mdiHi  A  N.  W.  &a.i  Johns.  A  H. 
SO;  Skrainka  t.  BehafTingAau*»»,  8  Ho.  App. 
53S. 

Upon  whM  Kiound  oould  the  doctrine  rest 
Qm  laboren  nare  th«  right  to  combine  U>- 
Mber  under  ralei  designed  to  nrerent  tlie  pub- 
ric  from  emplojlDff  uiy  but  uielr  own  mem- 
bers. If  the  doctrine  of  the  learned  Jndces 
holding  void  mnj  agieement  dedgned  to  restrict 
iappiT,  or  rvlse  price.  Is  legalT 

Oom.  T.  BviO,  i  Mel.  tlli  Aims  y.  TnuOa; 
118  HaB&  ITS. 

Mr.  John  E,Fmrw)nB,s]so  filed  a  sepantte 
brief  for  smtellont: 

0b}ectioD8to  oombinatloDS  «t  capital 

theiiTound  that  thej  arec  "~    ''    ~ 

Interest  an  «t  nritoc*  i* 


tslned  br  leading  political  economials  and  b; 

dlstinnibhed  Jniisto  w"-"  ' * "— " 

c(»iaidend  the  nibJecL 


d  Jurists  who  iB  tecmt  times  have 


Icniber  IB^;  artfde  b^  Hr.  Gunton 
"Eccmoinlc  and  BocUl  Aspect  of  Tnuis,"  Do 
cember,  1888;  article  by  Prof.  Dwleht  on  "The 
Legality of^Tmsts:"  Awetor  w.  Sargenl,  2BcoU, 
H.  R.  38»;  Palmtr  t.  BtOditu.  8  Pick.  186; 
Qreenhood,  Public  Poller,  p.  887;  Diamtmd 
MakA  Oa.  t.  Beeber.  9  Cent.  Rep.  181,  lOG  N. 
T.  478;  letU*  V.  LoriOard,  1  Ia  B.  A.  4A0, 110 


N.  T,  818;  MarA  v.Bus«<fl,  88  H.  T.  388; 
Skrainka  y.  Seharringhau*en,  8  Ho.  App.  022; 
(kntrai  Shadt  BoUer  Oo.  v.  Ou^man,  8  New 
Bng.  Bep.  SOS,  lU  HsM.  8S3;  ahmB^bury  A 
B.  B.  Oo.  Y.  London  d  N.  W.  B.  Od.  d  U.  L. 
Cas.  118.  2  Hscn.  <fc  Q.  834,  17  Ad.  A  £1. 
N.  a.  eS3;  Ban  t.  London  AN.  W.  B. 
On.  2  Johns.  A  H.  80,  7  Jur.  H.  B.  114S; 
Wiektn*  Y.  Scant,  8  Younee  Sb  J.  SIS;  Wat 
Ftfvinia  Trantp.  Oo.  y.  O/ite  Biatr  P.  L.  Oo. 
S2  W.  Va.  617;  Mogai  8.  B.  Co.  y.  MeOregor. 
L.  R.  28  Q.  B.  DiT.  608;  NationtU  Fromaeial 
Bank  y.  XaTihall.  40  Ch.  Dlv.  112. 

A  combination  of  stockholders  to  purchase 
tbe  mijoritf  of  the  slock  of  a  corporation  so 
as  to  control  the  corpomiion  or  to  effectuate 
the  sale  of  tbe  najority  of  the  stock  to  a  sln^ 
person  is  valid. 

Bavemegtr  v.  Eaeememr,  11  Jones  A  8.  B17; 
Barntt  y.  Brown,  80  N.  Y.  687. 

Where  the  owners  of  the  majority  of  the 
stock  of  a  corporation  agree  among  themselvet 
that  tbey  will  in  the  management  of  the  cor- 
pomtion  act  as  a  unit  such  a  combination  la 
Yalirt. 

FavU*  Y.  Tata,  67  Dl.  418;  FMt  App.  ftl 
Pa,  884;  BamM  v.  Brawn,  80  N.  T.  627. 

To  constitute  an  agreement  binding  upon  the 
corporation  requites  the  action  of  the  trustees 
and  officers.  Neither  a  limited  number,  a 
large  number  nor  all  the  stockholders  consti- 
tute the  corporation. 

Cook,  Stock  and  Stockholders,  fjfi  «Sa,  62S, 
and  cases  cited;  Oonro  y.  Port  Henry  Iron  Oa. 
12  Barb.  27;  MeVullovgh  v.  Mom.  BDeolo.Se?; 
Cammq/tr    Y.    Unitod     Qtrman     Lvthtra» 


r.  Needles.  Ill  n.B.  bh,  »  L.  ad.  lOM: 

huiti  Hut.  Ins.  Oo.  IM  D.  B.  US,  N  I. 
^M;B«edT.QM(]«>iuf  &.r  H.  Abo.  1»  Pa. 


Kodltloin  aa  its  LvUatore  mar  Jud|«  most  be- 
fltttnctottatntensCaandpoUor.  HMMlns.Oo.T. 
R*vTark,l«D.8.tH,NLad.  HH. 


Altbniifttlwilctals  «I  private  oorpoiationartBt 
iponoounMsiidan  pioteoted.  tbej  must  yield 
*hn  the  great  exteenoiea  o(  the  pabUo  and  the 
tontameot  requiie  it.  Oonaw  v.  Hew  Tork,  > 
^aU.WH  CburlesBlverBAdgev. IVanenBrldsQ, 
■  C.  B.  11 FM.  tn,  >  I- ed.  ns;  Tnokshoe  GbdsI  Oo. 
V.  iMtahoe  *  J.  K.  Oo.  11  Xelsh,  U. 

KMlerialatare  oannot.  by  an;  oontiaoC,  devest 
tl«ttoftlie  


MsUs.  <nfFl^vllng  those  undsr  olinrten, . 

•ubjgottothe  poUM  power  of  tlie  BlatCL  Boaton 
bar  Oo.  T.  XaSMOhiwena,  ST  U.  B.  O,  H  L.  ed.  tSS; 
^<"rttw«stem  rertDlslDK  Oo.  v.  Hyde  Park,  B7  U. 
^«i.HL.*d.ltn;  Stone  v.  KllslMlppI,  M  U.  B. 
<U,  K  L.  eO.  lOTB;  ButClieiS  D.  B.  H.  *  L.  S.  L. 
<^  T.  Otaoent  Oty,  L.e.L.*&B.Co.mn.  a 
'«.SI„ea.iM. 

nr/«ttur«  q^/ratwMs*. 
A  socporatloD  violating  the  Orxanio  law  foTfells 
"■hanoUa^  bat  doaa  not  tfaareby  beooma  ■ut>]«it 
•LB.  A. 


Oomi  r.  New  York.  Ii.B.*W.  aOa.TL.B.A.«3t, 

utpa.gn. 

To  Justify  sn^  torfelture,  ttio  mUfo  vtm  acM 
mostbeso  subsisntial  and  oontluued  as  to  to  de- 
range or  destroy  tlie  bualnefS  Ot  Uia  oorpontlon 
that  It  DO  kmsrar  f  ulfllls  the  and  for  whloh  It  was 
oreaied.  Stale  v.  Uluoeaou  'nmeber  UIs.  Oo.  ■ 
!•.  B.  A.  Bia,  to  Hmn.  HB. 

To  warrant  a  f orIeltui«  of  fnnohlse  for  misuser 
the  mlsusm  must  be  soebaa  to  work  or  threaten  a 
Bubatandal  Injury  to  the  pnbUa    IMd. 

Isolated  act*  of  nonfeasaaoe  not  wlllf  at  nw  vtt^ 
duotlve  ot  mlaohief,  nor  oontxaiy  to  azpiess  r^ 
qulremaots  ot  the  ohartar,  Brenotsnnindst<vfai> 
f elture;  a  ■nhstantlal  oomplUnoe  with  the  oharter 
Is  sll  that  ts  required,  rredsriok  Itaiala  Semloair 
V.  State,  B  am,  B7>;  Pasohsu  v.  WUtsett.  U  Ala. 
lit.  People  V.  WlUlamsbnrv  Tump.  B.  *  B.  Oo.  4T 
N.  Y.  SM;  People  v.  Bristol  *  B.  Tump.  Boad,  S 
Wend,  set;  People  r.  Kingston  *  H.  Tump.  Hoad 
Oo.  Id.  lU;  Atty-Oen.  v.  Petenbuiv  A  B.  B.  Oo.  • 
Ired.L.lS(L 

The  failure  to  dtsobarse  their  dutiea  to  the  pub* 
llo.  and  Uie  nonuser  nr  nupenslon  ot  thalr  princi- 
pal burineee.  are  lufflolent  cround  for  an  absolute 
forfeiture  ot  the  corporate  rlshts  ot  ndlroad  oom- 
panfes.  Btate  v.  HlnDceola  Oeot  B.  O0.H  Hlnn. 
aw;  Ward  v.  Sea  Ins.  Oo.  7  Paige,  IBl,  1 N.  r.  Ct>.  L. 
ed.  ISE;  Ba  Jaokson  M.  Ins.  Co.  1  Sandf.  Cb.  tSS^  T 
N.  T.  Oh.  L.  ed.  LWi;  Atty-Qen.  v.  Petenburv  h  U. 
B.  Co.  lupra;  Beard  t.  Talbot,  7  Qiaj,  U& 

ForftUun  qf /rofisMM;  tow  dsoloruL 

A  oorpotSitlon  loses  Its  ftanahlsee  only  by  a  so^ 

render  by  the  shaieholdeis  or  its  (orf  eltuto  by  tbs 

State  In  a  suit  Instituted  ror  that  purpose.    Dnlted 

Btatea  Electtlo  Ll«htlnc  Oo.  v.  Letter  (D.  C.) »  OsUb, 


C.)»OsUb, 

8lc 


Nbw  York  Ooubt  of  Atpkaia 


mtirOtt,  a  Bandf.  Oh.  180, 7  N.  T.  Cb.  L.  ed.  1 1 
658.  ' 

Mmsti.  Chmrl»m  T,  Ta,bor,  Atfy-Gm., 
and  RoK«r  A.  Prror,  for  lespoadenU: 

CorpoT^  fraucblsM  are  granted  In  tmat, 
and  upon  condilion — io  trust,  on  the  one  hand, 
tb&t  thej  be  exerted  to  the  attainment  of  the 
object  for  which  thej  are  coDceded,  and  on  the 
other,  that  they  be  not  ahtiaed  to  the  public 
detriment;  upon  tbecondltkio,  that  fornonuaer 
or  iniauwr  they  may  be  reclaimed  by  the  State 
in  the  appropnate  Judicial  proceeding. 

l*Mplt  V.  WiUiamibuTgh  Tamp.  R.  A  B.  Q>. 
47  N.  Y.  686:  IHr  Jatne*  Bmith't  Que.  i  Hod. 
08;  2  Bl.  Com.  l&S;  Atly-Gtii.  v.  BiireviAury,  S 
Besv.S20;  London  City  t.  VanaiAm-.l  Ld.Raym. 
tOB;  Seranttm  E.  L.  A  H.  Oft  App.  1  L.  R. 
A.  285,  122  Pa.  1S4,  9  Am.  St.  Rep.  81:  Pea- 
pit  y.  BritM  tC  B.  Turnp.  Co.  28  Wend.  2Mi 
iW«  T.  FUhldU  A  B.  PI.  Boad  Co.  27  Barb. 
4U;  8Ue  t.  Bloom,  6  JohcB  Ch.  880,  886.  1  N. 
T.  Ch.  L.  ed.  1115,  1117;  PeopU  v.  Ditpentary 
A  U.  Boeieiy.  7  Lane.  806;  ffardv.  FaracU.  97 
111.  S93;  PwpUv.  Phanix  Bank,  iiyfead.  ^SS; 
Jftuj  York  T.  Twenty-lhiTi  8t.  S.  Co.  118  N. 
T.  811;  Chicago  L.  Int.  Co.  t.  Jfeedlei.  118  U, 
8,  674  (28  L.  ed.  1084);  Terrett  v.  Taylor,  18 
U.  8.  8  Crancb,  62,  8  L.  ed.  663;  3  Real.  Com. 
812;  Com.  V.  Farmert  A  M.  Bank.  21  Pick. 
■  1;  Aug.  &  A.  Corp.  Oth  ed.  g  774;  2  Wftter- 


and  to  tbe  public  detriment,  forfeits  ila  fran- 

Stall  T.  Mitinaiikee.  L.  8.  A  W.  B.  Co.  45 
Wis.  6W;  Chetapeake  A  0.  Canal  Co.  v.  Balti- 


Thompton  v.  People,  28  Wend.  681. 

Acts  and  contracls  ultra  tiiret  the  corporata 
antbority  are  illegal,  and  where  prejudicial  to 
the  public  luterestB  are  grounds  of  forfeltota 
of  the  corporate  francblee. 

Bead  v.  Promdenee  Int.  Oa.  6  TJ.  8. 9  Cranch. 
169.  2  L.  ed.  248;  United  Btatet  y.  Arrenibmdo. 
8  n.  S.  6  Pet.  786,  8  L.  ed.  564;  Saaav  Bank 
V.  Jonet,  95  N.  Y.  121;  Northwetten  PbrttUt- 
ing  Co.  v.  Hydt  Park,  97  U.  S.  666,  24  L.  ed- 
1068;  Thomat  r.  Wett  Jeney  B.  Go.  101  U.  B. 
83,  26  li.  ed.  853;  Green,  Bay  A  M.  B.  Oo.  t. 
Union  8.  B.  Go.  107  U.  8.  98,  37  L.  ed.  418; 
Pratt  V.  Sliort,  79  N.  Y.  487;  MorrU  ABB. 
Oo.  V.  Pntddan.  20  N.  J,  Bq.  542;  Athlnirtf  S. 
CAT.  Oo.  T.  Biehe,  L.  B,  7  H.  L.  668. 

An  illegal  and  unauiborized  act  is  sirfflcimt 
ground  at  corporate  forfeiture. 

Rex  T.  London,  8  How,  St.  Tr.  1078;  Tlltmip- 
ton  V.  PeopU,  28  Wend.  572;  People  v.  Oakland 
County  Bank,  I  Doug.  (Mich.)  283;  PeopU  v. 
Qeneoa  CoU^e^  Wend.  311;  Atty-Oen.  t.  Chi- 
eagoAN.  W.B.  Oo.  85  WU.  482;  State  v.  &n* 
ea  County  Bank,  5  Ohio  St.  171;  Com.  y.  Com- 
mmvialBank.  SUPa.  333;  Slater.  Comnureiai 
Bank.  83  Miss.  474;  SiaU  r.  Milaaukee,  L.  8.  A 
W.  R.  Co.  45  Wis.  580;  People  ».  Ditpeneary  A 
R.  Socitly,  7  Lans.  804;  Vincennee  Bank  r.  8taU, 
1  Blacbf,  267;  AUy-Qen.  v.  Pelertburg  AB.R. 
Co.  6  Ired.  L.  469;  I^ople  v.  Utiea  Im.  Ch.  IH 
Johns.  838;  Penntyltnnia  R.  Oo.  t,  St  Zoum, 
A.  A  T.  a.  B.  Go.  118  U.  S.  290.  80  L.  «1.  88; 
PtopU  V.  AU>any  A  F(.  B.  Co.  24  N.  Y.  8«1;  Bf 
MeQraw,  111  S.  Y,  111;  3  Kyd,  Corp.  479  et 


ItknotdlMulTedbr  its  failure  to  elect  triutees,  I 
IMiL 

A  oorpotatlon  ran  be  deprived  of  Its  fianohlsea 
only  by  the  lorereiffn  power  by  which  It  wu  cre- 
ated. Ellzabetbtown  OasUiiht  Co.  v.  Qreeo,  46  K. 
J.  Bq.  118. 

Fortelture  of  a  frenohtae  can  only  be  determined 
In  a  direct  proceeding,  and  not  as  a  mere  Incident 
Of  BD  action  In  tort  lor  the  purpose  of  Bhowing 
that  the  party  Injured  was  attempting:  to  eierclHe 
ilgbU  wblcb  he  bad  loet.  BlUlags  T.  Brelnls,  «S 
Hlch.  70;  Harrell  r.  EllBworlli,  IT  Ala.  ETB;  New  Al- 
bany &  8.  B.  Co.  V.  Huff.  IS  Ind.  SIS;  Haokall  y. 
Chesapeake  ft  O.  Canal  Co.  H  U.  &  SOa,  24  L.  ed.  181; 
Thompson  *.  New  York  ft  H.  R.  Co.  3  Bandf.  Ch. 
06.  T  N.  T.  Ch.  L.  ed.  (SO. 

It  mnst  be  forfeited  by  ludlolal  proceeding*  be- 
fore an  Individual  can  avail  himself  of  Ite  mlBuser 
oi  omlnlOQS.  Clow  t.  Van  Loan.  8  Thomp.  ft  C. 
ta,4Hun.l8S;  Adams  t.  Beooh,  6  Hill,  STl. 

A  charter  can  only  be  forfeited  by  direct  pm. 
oeedlng  on  the  part  o(  the  iittomey-general.  Qrand 
Baplda  T.  &nnd  Raplda  Uydraullo  Co.  10  West. 
Bep.  8S1,  «  Mich.  801. 

At  oommon  law  an  laformatdon  In  the  nature  of 
a  9U0  warTaMo  la  the  proper  proceeding  agaloBt  a 
ODrporallon  to  forfeit  l(a  fraochlge.  Barncll  v. 
Btale.  48  Ark.  KI;  St&te  v.  Southern  Pao.  R.  Co.  U 
Tex.  «0:  Newburgh  ft  ii.  Tump,  Road  v.  HlllBr,  E 
Johns.  Ch.  lOL,  I  N.  T.  Ch.  L.  ed.  1CG8. 

A  cause  of  forfeiture  can  be  enforced  only  by  a 
tctrtfOjMK  or  upon  Information  la  tbe  nature  of 
a  writ  of  <jao  unrranCo,  l?aued  at  tbe  Inatance  of 
the  goTCrnment  creatlntr  the  corporation.  8^n 
facial  ft  proper  where  there  la  a  leeal  body  rapa- 
ble  of  acUna-,  but  which  is  guilty  of  abuse  of  power, 
and  fuo  imri  anCo  Is  necessary  where  there  Is  a  ooi^ 
poiate  body  ds/iulo.  but  from  some  defect  In  the 
orvanliaUon  U  cannot  legally  use  Its  powei*. 
•  L.R.A. 


Hackall  r.  Chesapeake  ft  O.  Canal  Oo.  M  U.  S.  108, 
H  L,ed.  181;  Gaylord  v.  l-ort  Wayne.  H.  ftC  K. 
Co.  8  BIbb.  ZH;  Bammett  v.  Little  Sock  ft  K.  B.  Oo. 
SOArk.au:  Baker  t.  Dackiis,  ES  IIL  TV:  BrookrlUa 
ft  Q.  L.  P.  Co.  V.  McCarty.  R  Tnd.  XB;  Plantera 
Bank  V.  Bank  of  Alexandria,  10  Q!ll  ft  J.  318:  Tsggart 
T.  Weatem  Maryland  It.  Co.  U  Ud.  889:  State  t. 
Consolidation  Coal  Co.  48  Md.  1;  People  v.  Bank  of 
Hudson,  e  Cow.  KIT;  State  v.  Cincinnati,  £S  Ohio  Bt. 
4tfi:  Com.  V.  Small,  SB  Pa.  81;  Cam.  t.  Bank  of 
United  Btalea.  i  Ashm.  346;  Com.  v.  Allegheny 
Brldse  Co.  »)  Pa.  188:  Com.  t.  T>^rmers  Bank,  t 
Grant.  Cas.  38!:  Oilman  v.  Qreen  Point  Buirar  Co.  61 
Barb.  S,  4  Lana.  48!;  Bute  v.  White's  Creelc  Tump. 
Co.  a  Tenn.  Cb.  1S3:  Stale  v.  Bradford.  32  Tt  EO. 

Quo  worranto.  or  Information  In  the  nature 
thereof.  Is  the  proper  remedy  for  inqulrlnic  into 
the  leiiBllty  of  a  corporation  whlob  exists  under  tbe 
forms  of  law.  Ellzabetbtown  QaBllgbt  Go.  t. 
Green,  48  N.  J.  Bq.  UB. 

The  object  of  prooeedlngs  by  ^uo  narranto 
against  a  oorpnratton  being  to  protect  pubUo  In- 
torestB,  to  warrant  a  forfeiture  of  corporate  fnn- 
cblB«s  for  misuser,  the  misuser  must  be  such  as  to 
work  or  threaten  aeubBtaoClal  Injury  W  the  public 
State  V.  Hlnneaota  Threeher  Ufg.  Co.  8  L.  B.  A.  SUL 


40U 


1.  £13. 


Courts  do  not  resort  to  narrow  or  foroed  OOa- 
■tructlons  In  order  to  esCabliah  the  forfeiture,  but 
they  seldom  adjudge  a  forfeiture  unless  there  Is  a 
manifest  and  substantial  rlolation  ol  the  grant. 
People  T.  Broadway  K.  Co.  ES  Hun.  45. 

It  the  defendants  or  tbclr  predeoeseors  have  for- 
feited their  rights  under  the  statutea,  auch  forfeit- 
ure cannot  be  tried  or  enforced  in  a  oollaCeral  pro- 
ccedintrlor  an  Injunction.  Baight  v.  New  Tort 
B.  B.  Co.  49  How.  Fr.  Si;  Mechanioe  Bldg.  Aswi.  T. 
^iLevens.  S  Duer,  BT6;  Vernon  Sodetr  T.  HlUa,  t 
Cow.  sa;  BulTalo  ft  A.  B.  Oo,  T.  Gary,  M  H.  I.  15; 


Psorui  or  Naw  Tohk  t.  Nortb  Rim  Sveix  RspiKrae  Oo. 
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mq./  Ang.  A  A,  Corp.  gS  774-770;  9  Wtter- 
m*n,  Corik  %  437-,  OieeD*!  Brice,  787;  PMpit 
r.  BriMtot  <ft  B.  Turtm.  Boad,  28  Wend.  SSS; 
BtaU  T.  AUJUkm  *S.  B.Oa.2^  Neb.  148,  6 
Am.  BX.  "ajsp.  1S& 

Afreemeota  teadf Dg  to  monopol;,  i.  «.,  "t,sj 
eombiiifttloii  wnong mercbants to  raisetbe price 
of  merchandUe,  to  the  detriment  of  Uie  pnb- 
lic  "  ue  iUegftl. 

Ftopla  T.  Atn«riMn  Ainir  £0*.  Cb.  7  R. 
B.  A  Corp.  L.  J.  BS;  BAOiar^itm.  v.   Bithl 


AnOentm  v.  Jat  (Kr.)  6  L.  R.  A  8S0;  Leonard 
*.  JVwto.  114  N.  Y.  871;  Jraot  t.  Pirt#toii  d 
B.  Oaal  Oo.  68  N.  T.  069;  Stanton  t  AUm,  0 
Denio,  434;  Claneey  t.  Oneiula^  7.  A,  JQ^p.  Oo. 
US  Bub.  89S;  Hooter  v.  Faiu&nca(«r,  4  Denio, 
«4»;  Texa»  *  P.  R  (h.  t.  &ju(A*rn  Pad.  R.  Co. 
{Lt.)NoT.  18.  1889;/lMjifcv.  J*"i«Ai)r,  14  Wend, 
•l  CWJ^  ▼.  TVfw  Citji  D.  Go.  II  Hun,  SS7;  Fat- 
am  T.  Marian  A  N.  T.  Sox.  Co.  63  How.  848; 
Morrit  Run  Coal  Oo.  t.  Bartiay  Coal  Oo.  68  P&. 
183:  Oentn^  Ohio  Sait  Co.  v.  Gitthrie.  8S  Obfo 
St.  673;  Crafl  y.  JfcCbmwpfty.TQ  111.  fH9;  Santa 
Clara  ValU]/  M.  &  L.  Ob.  v.  Eaytt,  78  Cal. 
187,  B  Am.  at.  Rep.  211;  BaraUfga  Oniitty 
Bank  ».  Eing.  44  N.  T.  87;  Owe  rf  Monopo- 
lie$,  11  Coke,  840;  Raymond  t.  Leanitt,  46 
Micb.  447;  India  Bag  Amo.  v.  Kodt,  14  La. 
Ann.  164;  Bay  r.  Maekin.  100  111.  348;  PeopU 
T.  Stephens.  71  N.  Y.  645;  JfartA  t.  BmimII,  66 
H.  Y.  288;  Hartford  AS.  H.  B.  Oo.  v.  Jfeie 
TorM  A  N.H.B.  Oo.t  Hobt.  411;  HiUon  v. 
BdcertUy,  6  El.  A  BL  47;  Otntrai  R.  Oo.  t. 


CbfltM,  40  Oft.  083;  .BofVnan  v.  Brook*.  11 
Weet  L.  Bull.  258. 

Tbe  combination  created  br  the  "Sugar  Be- 
finln^  Company"  deed,  beingln  jurioiia  to  trade 
and  commerce,  iBBcrimInalconspiracf,aiidan 
indictable  oftenM. 

Raymond  v.  Leavitt,  tapra;  Bex  ▼.  DeBer- 
engor,  8  Manle  ft  S.  97;  Bex  t.  Hilbert,  t 
Chitly,  168;  .Rec  t.  WaddinqUm,  1  East,  148; 
.^((i'-GCT.  V.  Starling,  1  Keb.  660;  ffino  ». 
Norri*.  3  Eenfon.  SOO;  .Jmrnjimou*,  12  Hod. 
248;  flMJiie  i.  Melrin,  2  Wheeler.  Or.  Cae.  383; 
Com.  T.  rari»»i«,  Brigbt.  (Pa.)  86;  4  Bl.  Com. 
168;  2  BiBbop.  Cr.  L.  g281;  1  Rum.  Cr.L.  168; 
8  lost.  C.  89;  Penal  Code.  §  168,  nibd.  6;  Leon- 
ard T.  Fooie.  114  N.  Y.  871;  Pitttlmrg  Car- 
ban  Go.  V.  UcMiUin,  G8  Hun,  67;  Peo^  T. 
Fither,  14  Wend.  9;  MorrU  flun  Owl  Q>.  t. 
Bare/ay  Coal  Co.  68  Pa.  174;  ^TotiAfr  v.  Van' 
dnAiCorand  Olanea/y.  Onondaga  F,  8.  Mfg.  Oo, 
lupro;  Barbour,  &.  L.  346. 

The  agreement  conBtitutea  a  strict  and  abso- 
lute mnnopolj. 

J^ople  V.  Ohieago  Oat  Trvtt  Oo.  mipra;  Lao- 
rone*  V.  Eidder,  10  Barb.  642;  DuiUop  v.  Qrtg- 
ory,  10  N.  T.  244;  Wett  Virginia  Tranm.  C&, 
T.  Ohio  a«r  P.  L.  Oo.  32  W.  Ta.  600,  46  Am. 
Rep.  620. 

It  is  an  nnwarrantable  hypotheala  to  amome 
that  the  right  of  incorporation  for  lesltimat« 
buEiness  loTolrea  the  tight  to  incorporate  for 
an  unlawful  purpose. 

.  Claneey  t.  Onondaga  F.  8.  Mfg.  Oo.  tapra; 
Sorth  Oarolina  Endownmi  F'ujidy.  Satehieell, 
71  S.  C.  HI;  Stat*  v.  AUAiton  ■*  Jf.  B.  O*.  8 


Cam.  T.  Union  F.fft  H.  Ins.  Co.  t  MaM.  £90:  Boatoo 
Qfaui  Xfry.  r.  Lansdon,  H  Flok.  4IH  Pelroe  t.  8om- 
enwortb,  tO  N.  H.  SOB;  Cbesapeake  *  O.  Canat  Co. 
T.  BkttliDon  ft  O.  B.  Co.  1  am  *  J.  1;  CiilT«r«lt]r  of 
Uatyland  t.  WllUmu.  B  QUI  ft  J.  ns. 

When  an  aot  iraa  done  In  oontraTeutfon  of  the 
eoretianta,  an  Injunction  Is  tbe  proper  remedy,  u, 
where  franohlae  of  tbe  toll-tMidBe  oompanr  ma 
Ttolaied  b7  the  defendanlB  permitting  penona  to 
er««  Ita  bridca  tite.  ttlacara  lUla  International 
Bridge  Co.  T.  Great  WMteniB.0a.8S  Barb.  SS. 

Tbe  paaaase  of  an  Aot  of  the  Legidature  author- 
tdna  g«o  womHito  proceedings  agalnat  a  oorpora- 
Uou  carrjhv  on  bnslneaa  In  Tlolatlon  of  tlie  Oon- 

MltUtlOD. 


the  right  to  enfoToe  a  f  orfeltare  .  _ 

mder  the  prerloas  lawa  and  Cooadtutton.  Bast 
Uoe  *  R.  B.  8.  Oo.  r.  State,  It  Tez.  OL 

nirteltiire  of  franohlae;  how  dei^ared.  Bee  net< 
lo  People  T.  CBiten  (N.  T.)  t  L.  B.  A.  BO. 

Bemsdy  br  writ  of  gno  viarnnMi.  Bee  noCei  to 
Blate  T.  Htnnesota  Tbreaher  Hfg.  Oo.  (Ulnn.)  B  L. 
B-A-OO;  SUtav.  Clnolnnatl,  V.ftKB.Oo.iOhio} 
TLB.  A. no. 


9d  oeate  a  forfeitnie  of  charter  there  mnat  be 
■MM  abuse  Of  power  by  which  the  corporation 
talli  to  fnUm  tbe  design  of  lis  onmnlEBtlon.  Want 
T.BeaIna.Oo.TPalffe.  W(,4  N.T,  CIlL.  ed.  102; 
AOj-Qta.  T.  Bank  of  NloKue,  I  Hopk.  BS4,  S  N.  T. 
Ch.L.ed.  US;  Com.  t.  Franklin  In».  Co.  lift  Haoa. 
TO;  Harris  t.  UlMlvlppI  Taller  ft  8. 1.  R.  Co.  51 
BlM.  nk  Se  New  Tork  Bridge  Co.  B7  Barb.  SIG; 
■Ws  T.  Urbaaa  ft  C.  Hut,  Im.  Co.  U  Ohio,  «; 
Stale  *.  Pawtuoket  Tunip.  Corp.  8  B.  L  IS^  State  r. 
Bantenta  Ina.  ft  T.  Oo.  *  Humph.  ZUt  Peopler. 
BOTBltOo  ft  W.  Tump.  Co.  11  TL  <S1. 

Aforteltaref^wIIlfiil  mlauae  cannot  be  taken 
•  L&A 


advantage  of  IncidentallT  or  oollataiallr  b7  Indl- 
TldualB,  but  muit  be  eetabliahed  tj  the  State  b; 
prooeedlnga  for  that  purpoae.  Frost  t.  FroaUinrg 
Coal  Od.  ta  n.  e.  U  How.  ITS,  U  L.  ed. ««;  United 
States  r,  WllHama,  6  Orancb,  0.  C  tS;  Hudglni  t. 
eiste.  4e  Ala.  ««;  Uloera  Ditch  Co.  t.  Zellerbaoh,  B) 
OaL  SU;  Spring  Taller  'Water  Worka  v.  Ban  Fianols- 
00,  B  Cal.  18^  Union  Bnuoh  B.O0.  T.  Beat  Tmmessee 
ft  Q.  B.  Co.  U  Oa.  SB7;  HartSTllle  Dnirenltr  '■  Ham- 
ilton. 81  Ind.  BOO;  Heard  v.  Talbot,  T  Oiar.  UO; 
Bohannon  v.  Binna,  81  UlSS.  BSS;  Bank  Of  MiMoatI 
T.  BnalUoff,  8S  Mo.  180,  State  Bank  T.  Merohanta 
Bank,  10  Mo.  U%  State  r.  Fourth  S.  H.  Tump.  U 
N.  H.  W;  New  Jeraey  B.  B.  Co.  r.  Long  Branch 
OomiB.  Bt  N.  J.  !•■  1^  Buffalo  ft  A.  B.  Co.  t.  Chrr. 
n  N.  Y.  TS;  Johoaon  v.  Bentler,  M  Ohio,  ffT;  Drer  t. 
Walker,  40  Pa.  UT;  Re  New  fork  Blerated  B.  Oo. 
m  S.  T.  W;  Cmmp  t.  United  Statee  Mln.  Oo.  T 
OiattK*;  Connecticut  ft  F.  B.  &.  Co.  v.  Bailer,  M 
Tt.  US. 


Although  there  mar  be  no  direct  conitltutlonal 
proTialons  agalnat  a  mooopolj,  ret  the  whole 
theorr  of  a  free  goTemment  la  oppoeed  to  anob 
grants,  and  It  does  notreqiilreeven  theald  whtoh 
mar  be  derived  from  the  BUI  of  Blirhla,  the  llrsi 
section  ol  wbSob  declares  "that  no  man  or  set  of 
men  Is  entitled  to  exoluslTe  public  emolumenta  or 
prlvllefcea  from  the  oommunlt;,"  to  render  them 
void.  The  Statute  of  21  James  L,  ebap.  B.  declares 
such  monopolies  to  beoontrarrto  lawsndTOid. 
i  Baoon,  Abr.  p.  TBI,  dtle  Jfonopolv;  t  BL  Com.  UO; 
S  Coke  lost.  IBl;  Hlndmarch,  Fatents,  chap.  S,  p.  f 
ti  ttii.:nott  to  Uonl«omerr  QaaUfcbtCo.  v.  Uont- 
gomerr  IAIa.llL.  R.  A.nS;  Blaughter HoUM Cases. 
BS  U.  8.  la  Wail,  loe,  n  L.  ed.  UT. 

Boa  manufacturing  oortwratlon  which.  Instead 
of  manuraclurlng  its  product  aod  dlapoalog  o(  It 
to  the  public  on  what  misbt  be  fair  eompetltm 


New  Touk  Codbt  op  Appuli. 


Am.  St.  Rep.  1>3,  noU;  RUluvrdKn  t.  BuM 
(Hlch.)  e  L.  R.  A.  4S7;  PtopU  t.  OMeago  6m 
Trvtl  £%>.  8  L.  R.  A.  407,  ISO  Dl.  268. 

The  North  River  Companr,  or  its  stookbold- 
«n.  have  ftcted  upoD  tbeprovlaloiiaortbedeed 
have  received  ana  enjoj  the  beoefiti  of  It,  and 
ao  are  partiet  to  It. 

Sieldon  B.  B.  Oo.  y.  Biclremet/tr  H.  B.  M. 
Ob.  so  N.  Y.  607;  Union  Bridge  Co.  v.  Troy  * 
L.S.Oo.t  Un«.  3*0. 

In  gut  V/arranto  to  diwolve  a  corporation.  It 
Ii  the  misconduct  of  the  corporatoiB  Lhat  op«r- 
alM  k  forfeiliire  of  the  corporate  franchise. 

Field,  Corp.  449;  Darimouth  CdUtge  v.  Wood- 
uard,  17  U.  B.  4  Wheat.  636.  4  L.  ed.  659;  S 
Efd,  Corp.  475;  ATliffe.  CIt.  Law,  196;  1  Mora- 
wetz,  Friv.  Corp.  §8 1.  287,  474;  I^plt  ▼.  Wit- 
tertovm.  1  Hill.  630;  MeEinlm  ▼.  meder,  ISO 
n.  8.  ees.  SS  L.  ed.  1049:  1  Waterman,  Corp. 
8  8;  Pfrnbina  Oontoi.  8.  M.  it  M.  Co.  r.  Penn- 
n/Ctania.  12S  U.  S.  160,  31  L.  ed.  6SS;  a  Hora- 
welB,  Priv,  Corp.  SS  863,  896;  Taylor,  Corp. 
6  60;  Sajtger  v.  Upton,  91  V.  S.  69(33  L.  ed. 
288);  QUnn  t.  BouU,  23  Fed,  Rep.  417;  PtUi- 
botu  T.  Toledo.  C.  <fi  8t.  L.  R.  Oo.  148  Haas. 
411 :  BitteU  T.  MiAigan  B.  A  If.  J.  B.  Oo.  32  N. 
T.  369;  Cook.  Block  and  Slockholdera,  g  209; 
Letidon  f .  yi/ood,  12  Hod.  669;  C\arU  t.  ifeotM- 
ter,  24  Barb.  440;  Baiik  of  Unittd  Btata  t. 
Deveavx,  9  U.  B.  S  Crancb,  61,  8L.  ed.  88; 
LouimilU,  O.  A  0.  R.  Co.  t.  L»t»on,  48  U.  B. 
2  How.  497,  It  L.  ed.  858. 

A  corporation  can  make  no  contract  which 
Is  not  neceasarj,  directly  or  iDddentaUy.  to  en^ 
able  it  to  BDBner  the  purpose  of  its  charter. 

BoaeK  t.  FulUmBank.i'VieaA.  678;  Zegrand 
T.  Manhattan  M.  Aim.  80  N.  T.  6S6;  JAOanA; 
T.  JfttB  York,  L.  E.  dkW.  R.Co.M  How.  Pr.  38; 
Boek  Biver  Bank  t.  Sherwood,  10  Wis.  281; 
A^  y.  BiUupt.  86  Hisa.  618;  Davii  y.  Old 
Colony  a.  Oo.  181  Haaa.  358;  Pierce.  Railroads, 
SOO:  Boone,  Corp.  g  43. 

The  connection  with  the  "Sugar  Refining 
Company"  ia  not  neceasaiy  to  enable  the  cor- 
poraiiona  to  aoawer  the  end  of  their  eilsisnce, 


nor  It  the  contract  of  connection  made  in  tba 
legitimate  prosecnlion  of  their  bualneaa:  and 
hence  the  contract  and  connection  are  vitra 
wrt*  and  an  ahuH  of  corporate  power. 

PoopU  y.  ChUago  Qa*  Truit  O).  8  L.  R  A. 
497, 130  m.  268;  Hood  t.  Nta  York  A  JT.  S.  B. 
Co.  22  Conn.  1;  frantUn  Couniy  y.  Ltwittpn 
8m.  Itut.  08  He.  43. 

Corporations  cannot  consolidate  theti  foads 
or  fonn  a  pnrtnersbip  unleaa  authorized  by  ax* 
press  fmnt  or  necessary  implication. 

JVew  York  A  8.  Canal  Co.  y.  FulMt  Bant,  1 
Wend.  413;  CUarwater  y.  Meredith,  68  U.  8. 
1  Wan.  26.  17  L.  ed.  604;  Wkitttnton  MilU  ▼, 
Upton,  10  Qray,  696;  Charlton  y.  NeweattU  S 
O.B.Go.6  Jur.  K.  8. 1096;  Poaree  y.  Madiaon 
4  I.  R.  Oo.  63  U.  8.  31  How.  443. 16  L.  odL 
184;  Green's Brlce.  3ded.416,436: 1  Morewetz, 


419.  430;  KaUory 
Tenn.  698;  Pitrton 
y.  McCwrdg,  88  Hun,  620;  Frtiich  y.  Donohue, 
29  Minn.  Ill;  CWman  t.  Ea*tem  Oovnti^  B. 
Co.  10  Beav.  1. 

Defendant  has  forfeited  Its  charter  by  tbe 
transfer  of  itt  control  to  the  Sugar  Renntng 
Company. 

Oould  y.  Bead.  88  Fed.  Rep.  888;  Feo^  t. 
American  8.  Ba.  Oo.  (Super.  Ct.  Sao.  Fr.)  7 
R.  R.  4  Corp.  L.  .T.  84;  Central  R.Co.y.CtA. 
line,  40  Qa.  688;  Elkiti*  y.  Camden  A  A.  B, 
Oo.  86  N.  J.  Eq.  6;  Ohieago  Gat  Light  Co.  t. 
ParpUt  Qa$  Light  Go.  121  Ul.  5S0,  2  Am.  St. 
Rep.  124;  Bradford,  E.  A  C.  R.  Co.  *.  Naa 
York,  L.  B.  AW.B.Oo.^  Han,  831;  W/tit. 
Untoti  Millt  y.  Upton,  10  Qray,  596;  Bimpomt 
y.  Denieon,  10  Hare.  61;  Richmond  W.  W.  Oa. 
y.  Vatry,  L.  R,  8  Ch.  Div.  83;  Wineh  y.  Birk- 
enhead. L.  A  a.  J.  B  Go.  6  De  G.  A  8.  567; 
Beman  y.  Rufford,  6  Eng.  L.  &  Eg.  106;  Bafer 
y.  New  York,  L.  k  A  W.  B.  Oo.  19  Abb.  N.  C. 
454;  VanderiiiU  v.  Bennett.  19  Abb.  N.  C.  480; 
Tiomat  y.  Weit  Jereey  R.  Co.  101  U.  S.  88,  2S 
L.  ed.  862;  Ohio  A  M.  R  Oo.  y.  Tndtanapolit 


lirloes.  beoomea  a  imrtr  to  a  oomUnatlan  In  part 
at  least  dealirned  to  onata  a  monopol;  and  exact 
from  tlia  public  prloes  whlob  oouM  not  be  other- 
wlae  obCalnad,  Is  U&ble  to  have  its  charter  vacated 
anil  annulled  for  suoh  aubvendan  ol  cbe  cbjeot  for 
wtatoh  It  vaa  created.  People  v.  North  Blver  Sujtar 
Bcf.  Oo.  G  L  R.  A.  S8B.  M  Hun,  3U. 

Ad  affreement  between  cnrporatloiui  eofg^d  In 
the  manidaoture  of  oottoo-aeed  oIL  tooeleot  a  com- 
mittee oompoeed   ol   reptesentatlvea  from  each 


the  ptopertlea  and  maohloeiy  ot  each  oompanr, 
be  managed  and  operated  for  a  apeoUed  term  bj 
the  oommtttee,  tor  the  oommon  benefit,  the  proflli 
and  iDsaoatobeahaied  In  agreed  proportions.  M  not 
a  mere  "traOo  arrangement,"  but  a  oontraot  of 
partnenhlp.  whtoh  la  uUra  vtrM  and  ooiuequentlr 
void  10  far  sa  It  la  uneieoated,  even  tbou^b  it  be 
antbortied  bf  both  staareholdeia  and  dlrectota. 
HalloiT  V.  BanauT  Oil  Work*,  M  Tenn.  GOB. 

Where,  bj  an  amendment  to  the  charter  of  a  gai 
oompanr  authorUng  It  to  la7  Its  pipes  Ommgh  the 
•treeta  and  public  grounds  ot  a  etty.  It  la  provided 
thattbe  rights  shall  be  ezcluslTBezoept  as  against 
iuota  other  peiaonasa  mar  lie  anthorliad  brLegla. 
lature,*nob  provltlon  Is  held  to  oonaUtute  amo' 
nopolj  whiah  Is  not  eotMled  toproteotton  In  equltr, 
andaatDjoDoUaiiwlll  not  beaOowed  la  prevent 
SL.aA. 


another  oompanr  from  laying  down  It*  gas  pipes. 
Norwlah  QasUght  Oo.  v.  Norwich  CI^  Oaa  Oo.  a 
Oonn.  IS;  High.  In],  tm. 

But  wbere  a  corporation  to  avoid  rnlnoua  oom- 
petlUon  and  litigation  wltb  a  rival  oompany.  and 
to  prosecute  ttaebuslneaa  with  more  benefldal  re- 
snlts  to  lis  stockholders  under  lis  own  control, 
puiauant  to  an  anaogemeDt  with  the  rival  oom- 
pany,  asslgiia  Its  buslneas  and  Kb  patent!  to  a  new 
corporation  organliad  for  the  same  obteota,  and 
taken  a  majorl^  of  the  stock  therein.  It  cannot  ba 
deemed  to  have  atandoned  or  suspended  Ms  onU- 
nary  and  lawful  business  so  aa  to  afford  ground 
for  tta  dissolution  under  the  statute.  Kelsey  y. 
Pfsudler  P.  F.  Oo.  U  Abb.  N.  C  481, 4t  Hun.  II. 

A  "sugar  trust"  betaig  In  effect  the  uniting  tf  all 
the  corporattODS  oonoemed  Into  a  practical  oon- 
aolldatlon  or  ptutnersblp.  not  autborlisd  by  tludr 


the  forfeiture  ot  corporate 
to  People  v.  North  Rivera  H. 
Co.(N.  T.)EI..B.A.n;  I«slle  V.  LorlllardlH.  TJ 

ih.n.A.ae. 

Monopolies  In  trade  are  lUegaL  Bee  note  to 
People  V.  North  River  B.  R.  Co.  supm. 

As  to  the  power  of  the  LqtWature  to  onftia 
•ee8tate  v.  Bawoctk, T  L.  B.  A.MOt 


D,;rizPd::yCOOgle 


USOi 


PlOFLB   0 


Niw  TOBK  T.  No8¥h  Rivkr  Bcsab  REnnDre.Co. 


4C.B.OO.  (Cin.  Soper.  Ct)  S  Am.  Law  Reg. 
N.  B.  788;  AnnvlMflM  B.  Co.  t.  Oom.  (Pa.) 
Oct.  4,  1880. 

DeTeodaiit  Iim  forfeited  tis  charter,  by  pro- 
-cnrtng  and  permiltiDg  Its  managemeDt  to  be 
conducted  in  another  lotereit  thin  that  ef  its 
■own  atockliolden 

Taylor,  Corp-  S  SS6;  JVtffianA  T.  Ntw  Tark, 
L.E.A  W.  k  ao.U  How.  Ft.  S»;  Ftame  t. 
Maditom  4  /.  it.  a>.  SB  U.  S.  21  How.  448.  IS 
h.  ed.  185;  Birrv  V.  TaUt,  U  Barb.  21S;  £ut 
Anglian  B.  Co.  v.  Aufani  Owntut  £.  Cb.  7 
Eng.  L.  A  Eq.  SOS. 

nneh,  J,,  deUTered  the  opinion   of   the 


lu  infllcUoDS  mntt  Teat  upon  rrar    . 

be  warranted  by  material  muconduot.    The 

life  of  •  corporation  la  Indeed  leaa  than  that  of 


fa  largs  Tcrtnme  the  buahwai  and  enterprise  of 
lb*  people,  and  mar  not  be  dealrojed  wlthoat 
■dear  and  abundant  naaon.  That  wonld  be 
tne  even  If  the  LegWatuie  should  debate  the 
dettruction  (d  the  corporate  life  by  a  repeal  of 
ibe  corporate  charter,  but  ft  Is  berond  dispute 
where  the  Stale  smnmons  the  offender  before 
Us  fndlda]  tribunals  and  lubmitB  Ita  complaint 
10  weir  judgment  and  Tlew.  By  that  process 
It  assumes  the  burden  of  estahUshlDg  the 
■diatgea  which  It  has  made^  and  must  show  us 
wmcrant  In  the  facts  for  the  relief  which  it 
•eeks. 

Two  of  the  charges  preferred  In  the  com- 
idaint  haTe  dropped  out  of  sight    They 


In  Thwnpion  t.  FtopU,  28  Wend.  B88,  On 
ground  of  forfellnre  was  tersely  described  sa 
.,_j_^ ju  (jjg  jjjjgj  injurious  to 


serious  accusation  to  whidk  alone  flie  proofs 
and  argument  have  been  directed.  That  ac- 
«nsaiion  is  adequate  to  the  purpose  for  which 
It  was  framed,  but  upon  two  conditions,  which 
dictate  tbe  line  of  Inquiry  and  limit  the  area  of 
dlscnsstoo.  It  appears  to  be  settled  thst  the 
Stale,  as  prosecutor,  must  show  on  tbe  part  of 
the  oonKKation  aocnsed  some  sfai  sgaiiist  the 
isw  of  lis  being,  which  has  produced  or  tends 
to  prodace  injury  to  the  public.    The  trans- 

gnidon  must  not  h '"  ' 

lal,  bat  material  ■ 


It  courts  and  remedies,  but  Intervenes  ss  _ 
patty  only  where  some  public  Intereat  requires 
m  action.  Corporations  m^  snd  often  do  ex- 
ceed tbeli  authority  where  only  prirste  rights 
an  sflMUd.  When  these  an  adjusted  all  mb- 
«hie(  ends  and  all  harm  Is  averted.  But  where 
the  trsMgicsslon  has  a  wider  scope,  and  threat- 
ms  the  wdfare  of  the  petite,  they  may  lum- 
IDOO  the  offender  to  answer  for  the  abuse  of  Its 
frndilM  ta  Ibe  violation  of  Its  corporate  duty. 
The  Code  (rf  Civil  Prooedure  authorises  an  ac- 
tion (or  that  porpoM  when  Ibe  corporation  has 
"tlolated  any  provlilon  of  law  whereby  it  has 
fnrftited  lb  charter  or  becouM  liable  to  be  dl>- 
'•olved  by  the  abuse  tA  its  powen," 
*UR.A. 


4S6,  we  said: 

Leglalatare  Isv ._ . 

the  public  interest,  and  public  policy  Is  c 
cemed  to  the  restriction  of  corporations  witbin 
chartered  limits;  and  a  departure  therefrom  la 
only  deemed  excusable  when  it  cannot  result 
in  prejudice  to  the  public." 

Two  queshons.  thprefore.  open  before  uS! 
first,  Has  tbe  defeodsnt  corporation  exceeded 
or  abused  ila  powerat  and  second.  Does  that 
excess  or  abuse  threaten  or  barm  the  public 
welfireT 


violsllon  of  its  duty,  or  omitted  to  do  in  per- 
formance of  Its  duty.  We  find  disclosed  by 
the  proof  that  It  has  become  an  integral  part 
and  constiluent  element  of  a  combinalion 
which  possesses  over  it  an  absolute  control, 
which  has  absorbed  most  of  its  corirarale  tuno- 
tioDS,  sod  diciRtes  the  extent  and  manner  and 
terms  of  Its  entire  business  sctlrKy.  Into  that 
eomldnation,  which  drew  into  Its  control  si» 
teen  other  corporations  engaged  In  the  rellning 
of  sugar,  the  defendant  has  gone,  In  some  man- 
ner and  by  some  process,  for,  si  an  unque» 
UooaUe  troth,  we  find  it  there.  All  Ita  stock 
has  been  transferred  to  the  central  aasodatioo 
of  eleven  Individuals  denominated  a  "board;" 
In  exchmge  it  has  taken  and  distributed  to  It* 
own  itocldiolders  certificstei  of  the  board  car> 
ryln^  a  proportionate  Interest  In  what  it  d^ 
scribes  as  lu  capital  stock;  the  new  direclon 
of  the  defendant  corporatioD  have  been  chosen 
by  the  board,  made  eligible  bv  its  gift  of  single 
shares  snd  liable  to  removal  under  the  terms 
of  their  appointment  at  any  moment  of  inde- 
pendent scUon.  It  has  lost  the  power  to  make 
a  dividend,  and  la  compelled  to  pay  over  Its 
net  eamlnn  tn  the  master  whoee  servant  it  has 
become,  under  the  orders  of  that  master  It 
has  ceased  to  refine  sngar,  and  by  so  much  hsa 
lessened  the  supply  upon  the  market  It  can- 
not stir  nnleas  the  master  approves,  and  yet  is 
entitled  to  recelTO  from  the  eaminga  vt  tbe 
other  refineries,  maved  a*  profit!  In  the  trras- 
nry  of  the  boud,  its  proportionate  share  for 
division  among  its  own  stockholder*  holding 
the  substituted  certificates.  In  return  for  this 
advantage  it  has  become  liable  to  be  mortgaged, 
—  for  Its  own  corporate  benefit  alooe,  out  to 


No  one  can  look  these  tacts  fairly  In  the  face 
without  being  compelled  lo  sav  that  the  defend* 
ant  is  in  the  combfoalton,  and  in  to  stay.  In- 
deed, so  mnch  is  with  great  frsnkness  admitted 
on  tbe  part  ot  appellant  Its  counsel  concede* 
that  tbe  stock  was  transfeired  "to  Uie  board 
mentioned  fn  the  agreement,  and  on  the  terou 
attd  for  the  purposee  meouoned  in  tbe  agree- 
ment; and  that  this  action  effectually  lodged 
the  control  of  the  defendant  Company,  lo  far 
as  such  control  Can  be  aecnred  by  tbe  voting 
power  In  that  board." 

But  that  proof  does  not  alone  solve  th* 
problem  presented.  We  are  yet  to  aacertaln 
whether  the  corporation  became  tbe  ndKndl- 


HXW  YOBX  COUKT  OF  Apfbaia 


Jm^ 


nate  and  wrruit  of  tbe  board  bj  Its  own  volun- 
tsrj  action,  or  the  will  and  power  of  others 
than  itself;  \)j  force  of  a  contract  to  which  it 
was  In  reality  a  part;,  or  as  the  atmple  cooae- 
quence  of  a  change  of  owners;  b;  its  fault  or 
ila  misfortinie:  by  a  sale  or  br  a  trust.  For  If 
ft  has  done  Dothiog,  If  what  has  happened  and 
all  that  has  happened  is  ascertained  lo  be  that 
the  stockbolden  of  the  defendant,  one  or  manj, 
■old  absolutely  to  the  eleren  men  who  constitut- 
ed the  boti^  Uieir  entire  stock,  and  the  latiei, 
hj  force  of  their  proprietorship  and  as  owners, 
have  merelj  chosen  directors  in  their  own  In- 
terest, and  are  only  mauasiog  tbelr  property  In 
their  own  way  as  any  absolute  owners  mayi  If 
that  Is  the  truth,  and  tbeentire  and  exact  truth, 
ft  la  difficult  U)  see  wherein  the  corporation  has 
sinned,  or  what  it  baa  done  beyond  merely 
omiitiug  for  a  time  to  carrr  on  its  busineas. 
That  la  tbe  theory  upon  which  the  appellants 
Mand  and  which  they  submit  to  our  examina- 
tion. 

On  tbe  other  hand,  it  is  contended  that  there 
never  was  a  sale,  hut  a  trust  constituted  by 
mutual  agreement;  that  they  who  agreed  were 
the  whole  body  of  atocltbolderB  in  each  cor- 
poration, neceasarily  representing  and  binding 
the  corporation  itaeli;  that  they  transferred  their 
sharea  to  the  board  upon  the  trusts  declared  in 
tbe  deed;  that  tbe  certiScales  issued  by  tbe 
board  were  the  formal  declaration  of  the  trust; 
that  the  corporate  stockholders  parted  with  the 
le^tl  title  of  their  stock  lo  the  chosen  trustees 
with  tbe  power  to  vote  upon  it,  but  retained 
nevertheless  its  benefldal  ownership  through 
the  operslinn  of  the  certiflcates;  and  so  the 
corporations  entered  into  a  partnership  with 
each  other,  veatingthe  partnership  power  in  a 
board  of  control. 

1  have  brought  these  two  theories  face  to  face 
where  they  ma^  confront  each  other,  twcatue, 
when  a  choice  is  made  between  them,  we  have 
gone  a  long  distance  toward  the  end  of  the  con- 
troveray. 

In  meUng  that  choice  we  must  neceasarlly 
analyse  ana  construe  tbe  deed  or  contract 
wbich  formed  tbe  terms  of  the  combination, 
and  which  not  onlv  dictated  its  character  but 
brought  It  into  existence.  That  contract,  on 
the  theo^  of  a  sale,  is  an  unexpected  and  un- 
accountable document.  A  sale  presumes  ren- 
dois  on  tbe  one  side  and  vendeea  on  the  other, 
each  having  life  and  existence  and  the  power 
and  ability  to  contract.  Here  there  was  do 
}olnt-stock  association  existing  or  organized 
until  the  vendors  themaelTes  created  it,  and 
they  were  obliged  to  construct  their  vendee  in 
the  very  actof  transfer.  Acontract  of  sale  im- 
plies some  negotiation  between  buyer  and 
seller,  each  consulting  his  own  interest  and 
acting  independently  and  of  bis  free  choice. 
Here  there  were  no  negotiations  with  the 
board,  but  the  vendors,  having  created  their 
Tendee,  tbemMlves  alone  dictated  the  terms  ou 
which  they  should  sell  and  it  should  buy.  The 
selling  stockholder  explicitly  swears  that  the 
board  had  nothing  whatever  to  do  with  fixing 
the  price.  In  a  contract  of  sale  covering  prop- 
erty valued  at  soma  fifty  millionB  of  dollars  and 
containing  a  patient  statement  of  the  terms  of 
the  trade  we  ahould  naturally  expect  that  at 


of  sale  la  not  signed  by  the  vendees  at  all.  and 
their  assent  is  left  to  be  supplied  by  inference 
from  their  action.  In  an  ordfuacy  sale  the- 
vendee  becomes  owner,  and  has  tbe  rights  or 
an  owner,  and  may  do  what  be  pleases  with 
bis  own;  but  this  conlnctlella  the  owners  what 
they  shall  do  with  tbe  property  bought  and 
bow  thCT  shall  hold  It,  and,  inferenttally  at 
least,  forbida  Its  further  sale  or  transfer.  As  »■ 
general  rale  the  vendor  flxea  the  value  or  price 
of  the  property  which  be  sells  or  sometime*- 
submits  the  question  to  disinterested  appraiaeis, 
but  this  contract  of  sale  generously  allows  the 
value  of  tbe  personal  property,  separate  from. 
the  plant,  to  be  appraised  and  fixed  by  five  per- 
sons, all  of  whom  are  themselves  among  tbe- 
purcbasen. 

These  are  general  considerations  which  make 
one  hesitate  over  tbe  theory  of  a  sale  as  dlatin- 
guiabed  from  a  trust;  but  the  doubt  increasea- 
as  we  come  closer  to  tbe  details  of  the  agree- 
ment and  scrutinize  its  exact  terms. 

Il  is  obeervable  that  the  selected  transferee- 
of  the  slock  of  the  corporations  was  denomf- 
nated  simply  a  "board."  That  implied  agency, 
— a  committee  of  managers, — official  servant* 
charged  with  executive  duties  and  acting  for 
and  In  the  Interest  of  others.    The  Idea  of  a 


joint-stock  association,  capable  of  buying  aod 
acting  as  purchaser,  had  not  yel  dawned. 
ExplldUy  the  deed  declares:  "The  sharea  of 


tbe  capital  slock  of  tbe  aevetal  corporations  to- 
be  tranEferred  to  tbe  board  as  herem  provided 
shall  be  transferred  to  the  names  of  the  board 
as  trustees,  to  be  held  hy  them  and  by  their 
succeaaors  as  members  of  tbe  board  stHcCly  b» 
Joint  tenanta."    If  beyond  the  Inference  of 

Xucy,  suggested  by  the  name  and  description 
the  boBid,  more  was  needed  to  indicate  th«- 
real  aim  and  Intention,  It  ia  supplied  by  the 
frank  declaration  that  the  trsnsfereea  Bball  take 
aa  trustees  aod  bold  in  joint  tenancy,  which  f» 
the  characteristic  manner  of  a  trust. 

Other  clansee  in  the  instrument  point  aignifl- 
cautly  to  the  same  construction.  The  purchaso- 
of  stock  In  a  corporation  makes  tbe  buyer  a. 
stockholder.  No  such  purebaser  would  think 
for  a  moment  of  requiring  from  tbe  corpora- 
tion a  stipulation  that  he  should  have  the  rights- 
of  a  stockholder,  for  those  rights  attach  at- 
once  by  force  of  bis  ownership.  Yet  we  find' 
in  the  document  under  examination,  foUowing- 
the  provision  which  requires  tbe  board  to  take 
aa  tmsleea,  a  clause  entirely  superfluous.  If  a. 
sale  was  meant,  but  a  teaaonable  stipntatlon  if 
a  trust  was  intended,  that  "the  board  shaD 
hold  the  stock  transferred  to  ft  with  aU  the 
rights  aod  powers  Inddeot  to  stockholders  In 
tbe  aeveral  corporations."  The  clause  carries 
with  It  a  distinct  suggeetion  that  no  absolate 
sale  was  intended,  but  a  transfer  in  trust  which 
might  leave  the  assignors  who  became  the 
beneficiaries  some  equitable  right  over  tho- 
voting  power;  and  to  make  sure  of  the  vesting 
of  that  right  in  the  trustees  a  specific  and  brand 
covenant  was  adopted  adequate  for  all  eioer- 

The  owners  of  corporate  stock,  by  force  of 
their  ownership,  may  put  amortg^ge  npoo  the' 
corporate  property  when  the  statute  pennita. 


F«vu  or  Hbw  Tobk  t.  Nobtb  Ritxb  BneAS  Rsmmia  Ooi 


property  of  Uie  corpontioiUL    It  strtkn 

odd  to  Me  »a  absolute  pnrchaser  reqairiag  hia 
Tendor  in  tbe  d«ed  of  codt«tsiic«  to  coTeouit 
that  tb«  gtsotee  may  be  at  Ubertj  to  tncamber 
by  mortgage  bis  own  pioperty.  Tbe  astute 
pen  wbtch  framed  tbe  deed  of  aaaodatloD  bad 
a  Tarj  dlffeient  aim  aadreallzed  that  tmsteea, 
tolduig  for  tnut  pQipoeea,  abould  baye  power 
to  mortfjage  siren  them,  li  tbat  necenl^  was 
contemplated^ 

A  Teodor  about  to  fell  bli  property,  and  to 
a  Tery  larfce  amount,  naturally  looks  caiefully 
to  his  pay.  A  mercbant  or  manufacturer  wbo 
abonld  aell  bit  wares  to  a  corporation  baviog 
no  other  capital  tban  tbe  exact  property 
bougbt,  and  take  bis  pay  in  tbe  Rloch  of  buca 
corporation,  would  scarcely  be  deemed  bbqs  In 
bosineae  circles.  Tbe  board  oreanized  by  the 
lefloeriea  bad  a  nominal  capital  of  fill;  mll- 
lioaa,  but  not  a  siagle  dollar  ol  actual  capital 
beyond  tbe  corporate  sbares  transferred;  and  so 
tbe  aellera,  if  indeed  Ibey  were  such,  got  ill- 

Jnot  parts  of  tbelr  own  property  in  payment 
3r  tbe  tianHfer.  If  they  sold  it.  they  nrnplv 
got  It  back  under  a  new  name  and,  as  we  shall 
see.  hesTJIy  watend,  and  with  its  care  and 
management  Intrusted  to  olbers,  under  an  ar- 
rangement  wblch  migbt  or  might  not  add  to  Its 
eaniing  power. 

If  in  truth  the  board  was  meant  lo  be  any- 
thing more  than  a  trustee  or  msDager  of  the 
combined  corporations;  if  it  was  contemplated 
that  it  should  iiecome  and  t>e  a  Joint-stock  as- 
sociation at  all, — It  was  put,  by  tbe  very  articles 
of  ita  creation,  under  tbe  moat  siosular  and  op- 

EreariTe  restiictlonti  What  shall  we  say  of  a 
lint-stock  association  without  a  dollar  of  ac- 
taal  capital,  and  yet  forbidden  to  incur  the  least 
debt  or  obligationT  It  was  commsnded  that 
"  no  action  be  taken  by  tbe  board  which  shall 
create  liabilily  by  it  or  by  its  memljers." 
Without  a  dollaj,  it  could  not  borrow  a  dollari 
without  money.  It  could  incur  no  debt;  Its 
cash  resourcea  were  to  come  from  a  sale  of  lis 
own  eertiflcatea  icaerred  over  and  abore  those 
allotted,  or  from  mortgages  made  by  the  sep- 
arate corporations,  and  yet  this  curious  crea- 
tion, viewed  as  a  Jolnt-*iock  association,  was 
aUe  14>  Induce  tbe  sale  lo  it  of  twenty  corpora- 
tions. Tbe  stockholders,  with  astoniBbing 
generoaity,  sold  and  transferred  to  it  all  Ibefi 
Hock,  allowed  it  to  pocket  IS  per  cent  of  its 
agreed  value,  and  took  aliquot  parts  of  the  re- 
mainder of  their  own  property  for  their  pay. 
It  aeema  to  me  tbat  the  theory  of  an  absolute 
sale  IntolTes  as  in  difficulties  and  complications 
'n  almost  eTcry  page  of  the  deed  or  combina- 
t,«nd  t 


]  tbat  it  Is  an  after-thonght 


Ion  agreement, 
named  under  p 
entire  tenor  and  tenna  of  the  Instrument  wblcb 
It  waa  iuTented  to  nutaln.  Indeed,  I  notice, 
among  the  bdefs  rabmilted  to  our  study,  a  re- 
print of  an  article  from  a  distinguished  pen, 
which  baces  tbe  orI|^  and  history  of  economic 
combinations  and  monopolies,  and  ends  with  a 
detennined  defense  of  the  one  under  review, 
bat  concedes  it  to  be  a  trust,  created  by  con- 
tract, aod  omnlted  and  existing  as  such. 

Tiie  eomblnatitai  therefore  framed  by  the 
deed  was  a  trust;  and.  If  created  by  tbe  corpo- 


would  be  certain  to  follow.  But  here  we  en- 
counter tbe  stronghold  of  tbe  appellant's  ergO' 
ment,  which  is,  that  if  tbe  corporations  are  ifr 
■omemtoiwrlDtbeGonibiDHtion,  they  are  ther» 
solely  as  tbe  result  of  a  contract  other  than  their 
own, — are  Ibere  withoat  corporate  aclbn  on 
their  part,  and  so  are  sufferers  and  not  sinners 
The  reasoning  leading  to  that  result  Is  so  se- 
verely tecbnl^  at  to  nave  suggested  a  jusltfl- 
catloa  almost  reminding  one  of  an  apology. 
We  are  called  npontosevertbecorporatton,  tbe- 
abstract  legal  entity,  from  theljvlng  and  acting 
coi-porators,  as  it  were  to  separate  in  our 
thonght  the  soul  from  Ihe  body,  andadrnitting 
tbe  siDS  of  tbe  latter  to  adjudge  that  the  former 
remalni  pure.  IjOI  us  first  recall  the  facts  In 
the  order  of  their  occurrence. 

On  tbe  23d  day  of  April,  1887,  there  waa  a 
meeting  of  defendant's  stockholders  at  whidk 
all  tbe  truBteea  were  present.  At  that  meeting 
tbe  following  preamble  and  resolutions  were 
adopted  by  a  unaolmons  vote: 

"Whereas,  itiacontemplated  that  the  several 
Bugsr  refineries  In  New  York  and  other  cities- 
shall  consolidate  their  several  refineries  in  ouft 


North  Blver  Sugar  Refining  Company  to  par- 
ticipate in  the  above  said  consolidation;  there- 
fore be  it 

"Beioited,  TbatPeCer Holier,  Jr., OeorgeH. 
Holler  and  Oerd  Hartins  be,  and  they  are- 
hereby,  appoinied  a  committee  lo  maie  ar- 
rangements to  perfect  tbe  said  con  solid  si  ion  in 
behalf  of  the  Nonh  River  Sugar  Refining- 
Company,  with  full  power  toactandtoslgn  all 
contracts  and  agTeements  In  the  name  of  tbe 
said  North  River  Sugar  Refining  Company,  of 
whatever  name  or  nature,  concerning  tbe  s^d 
consolidation. 

"  Baolvti,  That  we  authorize  the  preddent- 
■nd  secretary  of  the  North  River  Sugar  Refin- 
ing Company  to  sign  all  contracts,  agreeraent» 
and  papers  which  tbe  attove-named  committee 
may  make  In  reioliontothe  said  consolidation." 

In  September  following  the  secrelary  of  the 
corporation  added  its  Biguature  to  the  deed. 
He  tolls  us  under  oath:  'T  made  that  signature 
by  virtue  of  autborliy  from  tbe  siockiioldera- 
and  the  board  of  officers  of  tbe  North  River 
Sugar  Refining  Company,  the  stockholders  snd 
trustees."    It  follows  that  l"""   ' —  "" 


ment  hod   maof  .     . 

unanlmons  vole,  decided  to  go  Into  the  pro- 
posed comblnatloD,  and  aatborized  their  com- 
mittee to  agree  on  the  terms.  A  trust  of  per- 
bodbI  property  maybe  created  by  parol.  That 
the  committee  acted,  that  tbey  contracted  for 
their  company  upon  the  terms  of  tbe  deed,  i» 
an  inevitable  inference  from  tbe  action  of  th» 
secretary,  who  sweara  that  he  signed  by  an- 
thoriiy,  and  could  have  had  none  except  upon 
the  agreement  of  the  committee.  It  was  there- 
fore actually  mode,  and  the  official  signature 
waa  but  the  evidence  of  tbe  agreement  entered 
Into  by  them.  Here  was  adeliberate  corporate 
act.  If  stockholders  aod  truslees  united  can  ever 
perform  one,  attested  by  one  of  tbe  two  ofilceia- 
wbo  were  authorized  to  sign.  At  that  moment 
tbe  defendant  Company  bad  become  a  party  to- 
the  contract  by  the  consent  of  evervbooy  con- 
nected with  the  corporation,  and  by  force  of  the- 


M«w  York  Ooubt  of  Atfxua. 


Jmn, 


le  •e«rel&T7  Aowi  bad  been  made  bj  the  au- 


-wlthdrew  from  Use  i^eement.    I  do  not  stop 


MaocUtesIu  tbetnutdeed;  for,  Msuming  that 
Iber  could,  I  prefer  to  analyze  tbeir  reiocalJOQ, 
jindMetbDscopeaDdraDeeof  tbelr lepentance. 
The  coipontlOD  remaiaed  a  con  true  tiag  creator 
•of  the  inist  unlfl  November  4,  1887.  By  the 
-deed  tbe  tniit  took  effect  od  Ociohei  1  of  tbat 
year,  eo  tbat  (be  defendant  Id  it«  full  corporate 
«baracler  became  a  party  to  It  accordiog  to  the 
■temiBof  tbedeed,  aDdremalaed  bound  St  it  for 
at  leaat  one  montb.  But  then  there  did  come 
either  repeetaDce  or  fear.  In  November  tbe 
■tochhotaera  a^aln  assembled  and  paaaed  tbe 
MsolutioD  irblch  Is  relied  upon  asa revocation. 
Its  preamble  recites  a  seriee  of  denials  that  tbe 
committee  Iiad  made  any  sgreemeot,  or  that  tbe 
preeldent  aod  secretaiy  had  si;n>^  >ny;  and 
tbeo,  after  declaring,  "It  is  deemed  inexpedi- 
ent at  the  present  time  to  enter  Into  any  such 
consolidation,"  they  revoked  the  powers  con- 
ferred and  the  resolutions  conferring  them. 
That  is  to  say,  after  the  powers  bad  been  exe- 
cuted end  had  put  the  corporation  into  the 
ccBibiDatioD,  ana  It  had  become  a  conatituenl 
element  of  the  trust,  those  powers  were  revoked 
«pon  a  false  aasertioo  tbat  they  remained  exec- 
utory, and  so  Ibeli  rerocation  could  be  effec- 
tive. I  say  a  false  assertion,  for  ne  are  not  at 
liberty  to  believe  that  George  H.  MoUer,  who 
was  secretary  of  the  corporation  and  one  of  the 
Tery  committee  autbariied  to  make  tbe  agree- 
ment of  consolidation,  lirned  tbedeed  when  he 
knew  tbe  committee  hadnot  agreed,  and  so  in 
violation  of  bis  duty  and  without  authority, 
«nd  then  positively  swore  that  he  signed  by 
authority  of  the  stockholders  and  trustAe*.  His 
«ct  and  his  oath  heavily  outweirh  the  resolu- 
tions of  repentance.  Let  us  not  fail  to  ol>serve 
that  no  signature  U  withdrawn,  no  notice  is 
served  upon  the  board  or  the  sasociateB,  no 
consent  of  theirs  asked  or  demanded,  but  the 
parties  of  one  part  to  a  contract  come  together 
«nd  pasi  a  resolution  that  they  have  not  con- 
tracted and  do  not  mean  to,  and  rely  upon  tbat 
•s  releasing  them  from  their  obligation.  All 
that  they  effectually  did  was  to  rabe  a  queelion 
of  veracity,  wbieh  must  be  decided  against 
tbem  apoQ  tbe  act  and  the  oath  of  their  own 
ofBcer. 

That  repeutance  proved  to  be  only  a  prelude 
to  tbe  eiact  sin  claimed  to  have  been  avoided. 
On  the25thof  November,  198T.  which  was  luat 
three  weeksafler  tbe  resolutions  of  revocation, 
the  stockholders  of  the  defendant  Company 
fonnally  resolved  to  sell  tlieir  capital  stock  for 
•826,000  to  John  E.  Searies.  Jr.  It  is  not  un- 
woriby  of  notice  that  the  resolution  to  sell  is 
prefaced  bv  «  recital  tbat  tbnir  secretary  had 
•igned  a  deed  of  consolidation  "  under  the 
belief  tbat  he  was  authorized  so  to  do,"  a 
matter  wblcb  had  nothing  to  do  with  the  new 
agreement  to  sell  unless  tbe  purpose  of  that 
Agreement  lay  beneath  the  surface.  The  com- 
mittee to  deliver  tbe  stock  consisted  of  tbe  same 
three  persons  who  had  originaUr  been  author- 
ized to  make  the  agreement  of  coniolidation 
which  bad  already  been  signed  t^  Searles,  as 
9L.RA. 


treaaom  of  the  HavemeyN  Sugar  Reflning 
Company.  The  slock  was  delivered  to  him, 
tbe  mice  paid  to  the  stockholders,  and  so 
Searles  became  Um  one  sole  and  only  atock- 
bolder  of  tbe  defendant  Company.  He  and  tbe 
"  legal  entity  "  alone  survived,  and  the  latter 
apparently  in  a  state  of  aoapended  anlmattoD. 
A,n  effort  was  made  to  ascertsin  from  what 
source  the  purchase  money  came,  but  was  not 
altogether  succeMful.  Searles  did  not  furnish 
it.  A  certain  committee  of  three  did,  who  war* 
to  transfer  tbe  stock  to  the  board. 

Searles  adds:  "  These  three  genileraen 
whom  I  have  named  aslntsteea  of  certain  funda 
paid  for  tbe  stock;  funds  received  by  tbem  for 
mortgages  and  other  matters  coonected  wltb 
theorgsoiEatlon.  Q.  What  organization  T  A. 
Tbe  Sugar  Refineries  Company,  the  board." 

Well,  the  board  got  tbe  stock  from  Searles, 
sole  owner  and  sole  stockholder, and  gave  in  ex- 
change cerllficalesfor  $700,000,  or  a  liLlle  mora 
than  double  the  purchase  price,  and  which  io- 
dlcatea  tbe  amount  of  water  in  the  board's  cap^ 
ilal  stock.  Fromthat,  however,  wasdeiincted 
tbe  IS  per  cent  retained  by  the  combination. 
What  Bearlei  did  wltb  tbe  certificates  we  do  not 
know,  nor  islt  importanttoascertain.  Wedo 
know  tbat  new  directors  were  choaen  by  the 
vote  of  the  board,  that  Searles  became  president 
of  the  corporation,  that  Its  share  of  the  regular 
dividend  has  been  allotted  to  It  for  its  certificate 
holders  andttat  It  has  wholly  ceased  to  refine 
sugar.  And  thus  lt«  baptism  In  the  pool  of  the 
tward  became  complete  and  final. 

And  yet  itisaivued  tbat  tbecorpocatlon,  tbe 
legal  entity,  bat  i^oe  nothing;  that  Searles  was 
guilty,  but  the  corporate  robe  that  enveloped 
nim  was  innocent,  and  so  he  most  be  len  to 
wear  It  undisturbed;  that  while  all  that  was 
human  and  could  act  had  sinned,  yet  the  im- 
palpable entity  had  not  acted  at  all  and  must  go 
free.  1  believe  that  tbe  history  of  what  oc- 
curred as  I  have  already  described  It  furnishes 
a  BuIBcient  answer,  assuming  that  stockholders 
and  trustees  acting  together  can  do  a  corporals 
act  at  all.  There  was  corporste  action  In 
making  the  combination  agreement  whictt 
bound  the  defendant  Tbe  revocation  of  an 
executed  authority  left  the  contract  standing. 
The  corporation  thus  helped  to  tnake  the  trust 
and-  became  an  element  of  it.  If  there  was 
anything  Imperfect  In  its  action,  tbe  Dew 
stockholder  and  his  aseodatea  waived  tbe  im- 
perfection by  acting  upon  the  agreement  of  tbe 
corporation,  and  so  confirming  it  in  all  pertlo- 

Bnt  the  assumption  underlying  the  view  I 
turn  ezpteeaed  is  itaelf  conteatcdT  and  a  prop- 
osition asserted  wblcb  denies  the  possibility  of 
any  corporaW  action  except  by  tbe  trnstees  or 
directors  acdng  formally  as  lucb,  apropodtlon 
which,  if  aound,  dominates  the  whole  field  of 
controversy,  and.  establisblng  that  there  has 
beennocorporataactionat  all,  effort uall^v sbuta 
out  every  question  of  illegality  or  public  injury. 
I  cannot  admit  that  proposition.  I  think  then 
may  be  actual  corporate  conduct  which  is  not 
format  corporate  action;  and  where  tl'St  coii- 
duct  is  directed  orproduced  by  the  whole  body 
both  of  officers  and  stockbolden,  by  every  liv- 
ing instrumentality  which  can  possess  and  wield 
the  corporate  franchlM,  that  conduct  is  of  a 
corporate  character,  and  If  Illegal  and  Injurious 


isn. 


pKoruE  op.Hkw  York  t.  Nobth  Rivbb  Suqib  Rsfihui9  Oa 


nay  detemftud  receive  the  penalty  of  dEnoIu- 
tioD.  Tba«  alwBjH  U,  and  tbere  always  roust 
be,  Gvporate  conduct  witfaout  formal  corporate 
action  vben  ihe  Uilng  cballeoged  la  ao  orola- 
fion  to  ftct  at  all.  Acorpomtion,  oifraoized  fc 
Ibe  public  interest,  with  a  view  to  Ihe  public 
welfare,  and  In  the  expectaltim  of  beneBt  to  the 
'Community,  which  U  the  motiTe  of  the  State's 
giant,  may  accept  the  franchise,  aod  hold  it  in 
nilleii  silence,  doiag  nothing,  resolving  Dotfa- 
iag.  fumisbing  no  formal  corporate  action 
apon  which  the  Blale  can  put  its  Soger,  aod 
My.  "This  the  corporation  has  done  by  tbe 
Wency  through  which  it  ii  authorized  to  airt." 
nialts  corporate  conduct,  nhlcb  tbe  Stale  may 
vocation  and  puuisb  wiibout  searching  for  a 
lannal  corporate  act.  The  directors  of  a  cor- 
poraUon,  its  authorized  and  active  agency,  may 
see  tbe  stockholders  perverting  lis  aorraal  pur- 
poses by  handing  It  over,  bound  and  heipteas, 
10  an  iirespontdDle  and  foreign  antbority,  and 
omit  all  action  which  tbey  ought  to  take,  offer 
DO  mlstance,  make  no  protest,  butsilently  ac- 
quiesm  as  directors  In  the  wrong  which  as 
Jtockholdera  tbey  have  themBelves  helped  to 
-commii  That  again  la  corporate  conduct 
thongh  there  he  an  utter  absence  of  directors' 
lesomtiona.  It  Is  asked  what  they  could  have 
done  to  prevent  the  organization  of  tbe  trust; 
how  tbey  were  negligent  and  unfaithful  as  cor- 
potate  <dlcen  by  their  omission  to  act;  what 
good  a  mere  protest  or  objection  would  have 
accomplished;  what  effective  fomi  their  resist- 
ance could  have  assumed.  The  answer  Is  that 
tbeycouM  have  refowd to lecognizethe  illegal 
tmst  transfer  of  tbe  stock;  tbey  could  have  de- 


npon  dieir  words,  that  tbe  original  stock- 
holders remained  not  only  the  benenclal  but  the 
l^il  owners  of  tbe  Stock,  and  if  tbe  board 
(tnnleea)  appealed  to  tbe  law,  tbe  resisting  dl- 
tectoTS  could  challenge  the  legality  of  Ihe 
Innsfer  aa  moulded  hy  tbe  combination  agree- 
ment, and  might  have  defeated  the  trust  and 
■haltered  itat  Uieoutsetot  its  career.  So  much 
they  could  have  done  as  corporate  officers;  so 
mtiui  It  was  their  duty  to  have  done  as  repre- 
sesialives  of  the  Corporation ;  and  when,beyond 
that  eotponit  neglect,  ibtn  recognlzad  the  va- 
lidity of  llM  stock  transfers  ID  trust,  put  the  new 
4od  unlawful  ownenhip  upon  tbdr  books  and 
accepted  Ua  votes  in  the  choice  of  new  directors 
vbo  were  to  throttle  the  independence  of  (he 
eorpontlon  and  chain  it  to  the  will  of  the  trust, 
I  think  w«  must  shutour  eyes  In  willful  hlind- 
aeis  if  we  bll  to  see  both  corporate  neglect  and 
«otponte  action. 

uis  tnie,  as  we  are  reminded,  that  Ihe  Stat- 
ute confeis  upon  trustees  and  directors  gen- 
<nl  autborl^  to  manage  the  stock,  property 
tnd  concema  of  manuiacturlng  corporations, 
~  '  al  rule,  and  as 

e  with  whom 


Wisd  throngh  and  by  tbe  directors;  but  otber 
Httalea  lodicale  with  equal  plainness  that  there 
*n  corporate  acta  which  tne  trustees  cannot 
pnfnm,  and  which  affect  and  bind  the  corpo- 
nUoii  only  upon  the  condition  that  tbey  pro- 
ved fmm  the  stockholders,  or  from  them  and 
Ike  trusteea  acting  together.  In  Increaaing 
M  dimtnlsfalng  tbe  oapitel  stock  the  corpo- 
«LB.A 


rate  act  Is  wholly  that  of  the  oorporators,  and 
in  consolidating  two  or  more  companies  into 
one  there  must  be  tbe  Joint  action  of  botb 
trustees  and  stockholders.  The  trust  of  the 
refineries,  to  substance  and  effect,  approached 
very  near  to  these  two  corporate  acts,  so  far  aa 
the  resultant  consequences  affected  the  corpo- 
ratois  acting.  The  trust  stipulations  practi- 
cally doubled  their  corporate  stock  through  tbe 
ageacy  of  tbe  certificates  issued,  and  tbe  com- 
hinalion  In  iis  result  Is  largely  the  equivalent 
of  a  substantial  con  solid  atloa.  If  tbeee  things 
had  been  dooe  lawfully,  tbey  would  have  been 
accomplished  by  the  united  action  of  trustees 
and  corporators,  and  beyond  any  queation 
would  have  been  corporate  acts.  Having  been 
done  unlawfully,  but  by  tbeeame  united  agency 
aiming  at  similar  results,  tbey  must  still  con- 
stitute corporate  conduct,  unless  tbe  bare  fact 


in  every  case  of  misuse  or  sbnee  of  chartered 

Tbe  abatract  Idea  of  a  corpomtinn,  the  le^l 
entity,  tbe  Impalpable  and  Intangible  creation 
of  hnmao  thought,  is  itself  a  fiction,  and  has 
been  appropriately  described  bs  a  figure  of 
speech.  It  serves  very  well  to  designate  In  our 
minds  the  collective  actionandagency  of  many 
iDdividuals  as  permitted  by  the  taw,  and  tbe 
substantial  Inquiry  always  fa.  What  in  a  given 
case  has  been  that  collective  action  and  agencyT 
As  between  the  corporation  and  those  with 
whom  It  deals  tbe  manner  of  lis  exercise 
usually  la  material,  but  as  between  it  and  the 
Stale  the  substantial  Inquiry  is  only  what  that 
collective  action  and  agency  has  done,  what  It 
has  in  fact  accomplished,  what  is  seen  to  be  ita 
effective  work,  what  has  beeo  Its  conduct.  It 
ought  not  to  be  otherwise.  The  State  gave  the 
fraocbise,  the  charter,  not  to  the  impalpable, 
Intanglbte  and  almost  nebulous  fiction  of  our 
thought,  but  to  the  corporators,  the  individuals, 
the  acting  and  living  men,  to  be  used  by  them, 
to  redound  to  their  beneSt,  to  strengthen  their 
hands  and  add  energy  to  their  capital  If  it  la 
taken  away  it  is  taken  from  tbem  as  indivlduala 
and  corporators,  and  their  legal  fiction  disap- 
peare.  The  beneBt  is  theirs,  the  punishment 
is  theirs,  and  both  must  attend  and  depend  upon 
th^  conduct;  and  when  they_  all  act  collec- 
tively oa  an  aggregate  body,  without  the  least 
exception,  and  so  acting  reach  results  and  ac- 
complish purposes  clearlv  corporate  in  their 
character  and  affecting  tne  vitality,  the  inde- 
pendence, tbe  utility  of  the  corporation  itself, 
we  cannot  hesitate  to  conclude  that  tbere  has 
been  corporate  conduct  which  the  State  may 
review,  and  not  be  defeated  by  the  assumed 
innocence  of  a  convenient  fiction. 

As  waa  said  In  l^opU  v.  King»ton  A  M. 
Tttrnp.  Boad  Co.,  28  Wend.  198,  "though  tbe 
proceeding  by  Intormalion  be  against  tbe  corpo- 
rate txjdy,  it  Is  the  ads  or  omissions  of  the  in. 
dividual  corporators  that  are  the  subject  of  the 
Judgment  of  Uie  court," 

It  remains  to  determine  whether  tbe  conduct 
of  tbe  defendant  In  participating  in  the  creation 
of  tbe  trust,  and  becoming  an  element  of  It,  was 
Illegal  aod  tended  to  the  public  injury;  and  we 
mar  consider  tbe  two  questions  together  and 
without  formal  separation. 

It  is  quite  clear  that  the  effect  of  tbttdetand- 
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mnt'i  action  wu  U>  devest  itaelf  of  the  cmentl&l 
and  vital  elements  of  Its  franchise  bj  pUclne 
them  in  trust:  to  accept  from  the  Stale  tlie  gfn 
of  corporate  life  onlj  U>  disregard  the  condi- 
tions upon  wbich  it  was  Kiven;  to  receive  Its 


board  its  entire  independence  and  self  control. 
'When  It  bad  passed  Into  Ihe  bands  nl  the  trust 
0DI7  the  shell  of  the  coTporalion  was  left  stand- 
In^,  as  a  seemine  obeaience  to  the  law,  but 
with  lis  Internal  structure  deetrojed  or  re- 
moved. Its  Htockholdera,  retaining  their  ben- 
eficial Interest,  have  separated  from  it  their 
Toting  power,  and  so  parted  with  the  control 
the  charter  gave  them  and  the  State  required 
them  to  exercise.  It  has  a  board  of  directors 
nominally  and  formally  In  office,  but  qualified 
by  sbarea  which  they  do  not  own,  ana  owing 
their  official  life  to  the  board  which  can  end 
tbeir  power  at  Bn;r  tnoment  of  disobedience. 
It  can  make  no  dividends,  whatever  may  be  its 
&et  eaminga,  and  must  incumber  its  proper^ 
at  tbe  command  of  its  ma!>ter  and  for  purpoMS 
wholly  foreign  to  Its  own  corporate  lnt«reflts 
and  duties.  At  the  command  of  that  master  it 
has  ceased  to  refine  sugar,  and,  without  any 
doubt,  for  tbe  purpose  of  so  far  lessening  tbe 
market  supply  as  to  prevent  what  Is  termed 
"over-production."  In  all  these  respects  It 
has  wasted  and  perverted  the  privileges  con- 
ferred by  the  charter,  abused  Its  powers  and 
proved  unfaithful  to  Its  duties.  But  graver 
still  is  Ibe  Illegal  action  subslltuled  for  the  con- 
duct which  the  State  had  a  right  to  expect  and 
require.  It  has  helped  to  create  an  anomalous 
trust,  which  Is  In  substance  and  effect  a  part- 
nership of  twenty  aeparale  corporattons.  The 
Stale  permits  in  many  ways  an  aggregation  of 
capital,  but,  mindful  of  the  possible  dangers  to 
the  people,  overbalancing  tbe  benefits,  keeps 
npon  it  a  restraining  hand,  and  maintains  over 
it  a  prudent  supervision,  where  such  itfgrega- 
tlon  depends  upon  its  permission  ■□(!  grows 
ODt  of  its  corporate  grants.  II  Is  a  violation  of 
law  for  corporations  U>  enter  into  a  parlner- 
ihip.  New  Fork  it  8.  Canal  Co.  v.  Fulton 
Bank,  7  Wend.  412;  Cleanratfr  v.  Mertdith. 
68  U.  B.  1  Wall.  SB  [17  L.  ed.  6041;  Whiltea- 
ton  mill  V.  Uplcn,  10  Grar.  596. 

The  case  last  cited  fumi^ea  the  reasons  with 

fireclsion  and  at  length.  It  shows  the  utier 
Dconsistency  of  a  double  allegiance  bv  those 
wbo  act  for  the  corporation  to  two  different 
principala,  and  demonstrates  that  the  vital 
characteristics  of  the  corporation  are  of  neces- 
sity drowned  in  the  paramount  authority  of  the 
partnership.  That  the  combination  of  the 
refineries  partakes  of  the  nature  of  a  partner- 
thip  Is  not  denied.  Indeed,  In  one  of  tbe 
papers  added  to  the  appellant's  brief  it  Is  not 
only  admitted  but  asserted  and  defended. 
That  paper  shows  quite  clearly  that  by  force 
of  an  arrangement  there  was  a  community  of 
Interest  In  Ibe  fund  created  by  the  corporate 
earnings  before  division,  and  that  each  mem- 
ber of  the  trust  shared  In  the  proUt  and  loss  of 
all.  It  is  said,  however,  that  a  consolidniion 
of  man u fact urin([  corporations  is  permitted  by 
tbe  law,  and  that  (he  trust  or  combination  or 
pBrtnercliip,  however  It  mav  be  described, 
amounts  only  to  a  practical  consolidation, 
which  public  policy  dues  not  forbid  because 
9  L.  R.  A. 


did  not  avail  themselvM  of  that  statute.  Tbej 
chose  to  disregard  it,  and  to  reach  Its  practioi) 
results  without  subjection  to  the  prudential  re- 
straints with  which  tbe  Stale  accompanied  it> 
permission.  If  there  had  been  a  ConsolidatioD 
under  ihe  Statute,  one  dnrie  corporsUoD 
would  have  taken  the  place  of  the  others  dis- 
solved. They  would  have  disappeared  utieriy, 
and  not,  as  under  the  trust,  remained  In  appar- 
ent existence  to  threaten  and  menace    other 


the  resultant  combination  would  itaelf  be  A 
corporation,  deriving  Its  existence  from  tbe 
State,  owing  duties  and  obligations  to  the 
Stale,  and  subject  to  the  control  aud  anpervis- 
lon  of  the  State,  and  not,  as  here,  an  uuincor- 
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.  corporations,  coatdhave  as  capital  stock 
only  an  amount  equal  to  the  fair  aggregMt* 
value  of  Ihe  rights  and  francblsea  of  the  compa- 
nies atisorbed,  and  not,  as  here,  a  capital  stM^ 
double  that  value  at  Ihe  outset  and  csMble  of 
an  elastic  and  irresponsible  Increase.  The  dif- 
ference Is  very  great,  and  serves  further  to 
Indicate  the  inherent  Illegality  of  the  trust 
combination.* 

And  here.  I  think,  we  get  a  definite  view  ot 
the  injurious  tendencies  developed  by  lisorgan^ 
izatlon  and  operation,  and  of  the  public  inle^' 
ests  which  are  menaced  by  its  action.  As 
corporate  grants  are  alwavs  assumed  to  have 
been  made  for  the  public  benefit,  any  conduct 
which  destroys  their  normal  functions,  and 
maims  and  cnpples  their  separate  activity,  and 
takes  away  their  free  and  independent  action,  . 
must  so  far  disappoint  the  purpose  ot  tbeir 
creation  as  to  aSect  unfavorably  the  public 
interest,  and  that  to  a  much  greater  extent 
when  beyond  their  own  several  aggregations 
of  capital  they  compact  them  all  into  one  com- 
binatinn  whii^  stands  outside  of  the  ward  of 
the  Slate,  which  dominates  the  rnnge  ot  an 
entire  industry,  and  puts  npon  the  market  a 
capital  stock,  proudly  defiant  of  actual 
values,  and  capable  of  unlimited  expansion. 
It  is  not  a  sufficient  answer  to  say  that  similar 
results  may  be  lawfullv  accomplished,  that 
an  individual  having  the  necessary  wealth 
might  have  bought  all  these  teflneries,  manned 
them  with  bis  own  chosen  agents,  and  managed 
n  as  a  group  at  his  sovereign  will;  for  ft  b 
thing  for  the  State  to  respect  the  rights  of 
ownership  and  protect  them  out  of  regard  lo 
tbe  business  freedom  of  the  citizen,  and  qmi* 
another  thing  to  add  to  that  posslbQIty  a- 
further  extension  of  those  consequences  by 
creating  artificial  persons  to  alA  in  producing 
such  aggregations.  The  Individuals  are  few 
who  hold  In  possession  such  enormous  wealth, 
and  fewer  still  wbo  peril  it  all  in  a  manufact- 
uring enterprise;  but  if  corporations  can  com- 
bine, and  mass  their  forces  m  a  solid  inist  or 
partnership,  with  little  added  risk  to  tbe  ca[ri- 
tal  already  embnrkfd,  without  limit  to  tbs 
magnitude  of  the  aggregation,  a  tempting  and 
easy  road  Is  open  to  enormous  combinationi, 
vastly  exceeding  In  number  and  In   sirenf^ 


189a 


QCKBK   ISECRAJICB   CO.  V.   LESLIE. 


«Dd  in  tbdr  power  OTer  Indiutrj  anj  poalbill- 
ties  of  individual  ownerihip;  axui  the  Blat«,  by 
tb«  crettdoa  of  the  artificial  perBODB  conatitut- 
iog  tbe  elemeati  of  the  combioatioD,  sod  fall- 
ing to  limit  aod  reatraln  tbe[r  powers,  become* 
itself  the  responsible  creator,  the  TOluntarr 
cause,  of  aa  aggregation  of  capital  which  it 
simplj  endurw  in  tlw  Individual  as  the  product 
of  his  free  agcncr.  What  it  may  bear  is  odb 
ihice;  what  it  sbonld  cause  and  create  i«  quite 

And  M>  we  bave  reached  our  concluatoD,  and 
It  appears  to  us  to  bave  been  ratabliabed  that 
the  defendant  corporation  has  violated  its 
charter  and  failed  In  tbe  perfonnaQce  ol  lU 
corporate  duties,  and  that  id  respects  so  ma- 
terial and  Important  as  to  justifj  a  judgmeat 
of  ditaolution.  Having  reached  that  result  it 
*"      lo  advance  Into  tbe  wider  dia- 
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r  monopolies  and  competition  ai 


restraint  of  trade  and  tbe  problems  of  political 
economy.  Our  duty  la  to  leave  them  until 
some  proper  emergencr  compels  their  coDsid- 
eratioD.  Without  either  approval  or  disap- 
proval of  the  views  expressed  upon  that  branch 
of  the  case  by  the  courts  below,  we  are  enabled 
to  decide  that  in  this  Btate  there  can  be  a o 
partnerabips  of  separate  and  independent 
corporations,  whether  directly  or  indirectly 
through  tbe  medium  of  a  triutj  no  subBtantial 
coDsolidations  which  avoid  and  disregard  tba 
itatutory  perminiooH  and  restr^nts;  but  that 
maoufacturing  corporations  must  be  and  remain 
several  as  tbey  were  created,  or  one  under  the 
Statute. 

The  judgment  appealed  from  AoiM  it  <tf- 
affirmed  wM  eoiU, 

All  concur. 
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ueBensed  statutes),  applies  to  all  poUofes  Is- 
sued ilnoe  It  went  Into  efleot.  Insuriax  an;  bulld- 
iBg  or  structure  In  this  8tBt«,  o^slust  loss  or 
damage  bj  Are.  The  netlect  or  omtealoa  of  tlie 
■cent  to  make  tlie  azamlnaUon  of  tba  piopertjr 
■i>d  lis  its  iiMura bis  value,  aa  the  Statute  requires, 
oauiiot  prevent  lis  applioatlon  to  a  poUcy  landed 
bj  thecompanr,  ordeleatoralIeottheopei«tlOD 
at  the  Statute. 

Z,  Tba  Btetuta  la  ftrandad  upoa  eonald^ 
MmUona  of  pnblle  poU^i  Its  purpose  be- 
Ins  to  exact  dlUsenoe  and  oare  oo  the  part  ot 
hmiTanoe  oompaoka  to  avoid  Improper  rl^  and 
OTer-uuuTanoe,  bf  requlrlos  tlMnn  to  cause  Ihelr 
nenlBtomateperaonalexamlTiatlonottbeprop- 
ertr.  a  full  deaoriptlon  themof.  and  fix  Hi  Insur- 


sonable  forfettUTee  and  i 


ne  more  efleetuaUy  to  accompUsli  these  resulla, 
tbe  Statute  holds  ttie  conpAAf  liable  OD  its  polloj, 
nnlea,  after  Us  f 
tbariakwtthoat 
bew  cuUtr  of  Inteatkmal  fraud;  and  tn  oaae  o 
tbe  total  loss  c<  Ute  ^oper^  by  Ore.  the  meaini 
m  the  UabUMy  It  fixed  at  tbe  amount  meottooe 
ta  the  poUtT,  upon  wMob  tbe  fosorer  received 
pmnlnm.  The  Statute  oanna'  ~ 
ooaferrliiK  upon  the  assnied 
prlvlleffe  widch  mar  be  waived 
moulds  tbe  obllgatloD  of  the  eoiitmet  Into  oon- 
formttj  with  Its  provUons,  and  estal>)labea  tbe 
■  «  of  the  huurer'S  liability. 

of  th*  poller  providing 

. it  ml*  or  moaanro  of  lUt- 

bUtty,  bdns  Id  oonfliot  with  the  Statute,  ore 
wttboutanyUDdlniifOTOe.  Ot  this charaoter  ere 
sitpniatlonatotheeaeotttat  tbeamountof  the 
km  or  damaae  aball  be  caUmated  aocordlng  to 
tba  aotnal  value  of  tbe  ivoperly  at  tba  time  at 
lbs  toe.  and  not  more  than  It  would  cost  the  in- 
Mmror  Insured  to  natore  the  aame;  and  that  no 
*B«ad  Dotce  by  the  Coitbx. 
•  L.B.A. 


4.  Whttw  tboro  bMo  beoa 

fMtodon  tli«p»rtof  tbe  Inaorodta 

ditlon  or  Situation  of  tbe  proper^  at  tbe  time  ot 
the  iDSuiaooe,  whtoh  the  ezamloatlon  tbe  agent 
la  required  by  tbe  Statute  to  make  ihould  have 
reasonably  dlaoovered,  oarmot  avail  to  defeat  a 
recovery  on  the  poUoy;  dot,  In  suota  oase,  If  tbe 
lo««  be  total,  la  it  oompetent  for  the  Insurer  to 
prove  that  the  value  of  the  property  ii  leia  than 
tbe  amount  mentioned  In  the  policy.  And  atate- 
ments  In  the  application  oonoemlnx  auoh  condi- 
tion or  value  are  immaterial,  and  oannot  b« 
fraudulent. 

(June  IT,  len.) 

T?BROR  to  the  Circuit  Court  for  Ashtabula 


On  tbe  1st  (toy  of  June,  1888,  tlie  plaintiff 
in  error,  a  foreign  Insurance  Company  doing 
business  in  this  State,  issued  and  delivered 
to  the  defendant  la  error,  a  realdeat  of  the 
County  of  Ashtabula,  its  policy  of  insutance, 
whereby,  in  consi  deration  ot  me  payment  ot 
the  premium  therein  mentioned,  it  agreed 
and  undertook  to  insure  him  to  the  amount 
of  fOO  on  bis  frame  building  situated  in 
that  county,  against  loss  or  damage  by  Are 
for  the  term  of  one  year.  The  buildin?  is 
described  la  the  policy  as  a  "frame  building 
belonging  to  insured  and  occupied  as  private 
dwelling  and  store  building;"  and  the  policy 
contains  among  others  the  following  condi- 
tions :  "  The  amount  of  loss  or  damase  to  be 
estimated  according  to  the  actual  cash  value 
of  tbe  property  at  the  time  of  the  flte,  and 
not  more  than  it  would  cost  the  Insurer  or 
insured  to  replace  or  restore  the  same.  'This 
policy  Bhall  be  and  become  void  ...  in 
case  the  assured  shall  bave  made  any  false  or 
fraudulent  representation,  or  concealed  any 
fact  material  to  tbe  risk ;"  or  it  the  promiaet 
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"ahkll  be  or  become  vacant"  It  further  pro- 
Tides  tibst  in  case  of  loM,  tlie  ralue,  tmd 
damage  to  the  property,  ahall  at  the  written 
Tequeat  of  either  party  be  Bnbmitted  to  arbi- 
tration, and  that  no  suit  against  iix  Company 
"ahal]  be  lustalnable  in  any  court  of  law  or 
chancery  for  the  recoTery  of  any  claim  by 
virtue  of  this  policy  until  after  an  awara 
shall  have  been  obtained." 

On  the  4th  day  of  June,  18SS,  the  building 
so  Insured  was  totally  destroyed  by  fire,  and 
on  the  4th  day  of  April,  1884,  the  assured 
brought  bla  action  against  the  Companv  In 
the  Court  of  Common  Pleas  of  Ashtabula 
County,  to  recover  the  amount  of  the  insur- 
ance specified  in  the  pollcv. 

The  petition  contains  alt  tbe  necessary  al- 
li^tlons  to  entitle  the  plaintiff  to  recover. 
The  answer  of  the  Company  denie§  tliat  the 
assured  rendered  a  particular  account  of  tbe 
loM  or  made  proof  thereof  In  accordance  with 
the  policy,  and  alleim  tltat  in  hi*  applica- 
tion for  the  policv  the  assured  "falsely  and 
fraudulent!  V  stated,  represented  and  warrant- 
ed ttiat  the  Duilding  mentioned  in  the  policy 
was  of  the  value  of  (1,000,  whereas  the  same 
did  not  exceed  in  value  the  sum  of  |250,  as 
he  well  knew ;"  and  further,  that  in  the  sp- 

tilication  "the  plaintiff  falsely  and  fraudu- 
BQtly  stated,  represented  and  warranted  that 
t^  building  was  then  occupied  as  a  private 
dwelling  and  storeroom,  whereas  the  build- 
inf  was  then  unoccupied,  as  he  well  knew ;" 
and  also,  that  the  agent  of  the  Company  did 
not  examine  the  property,  and  such  examina- 
tion was  waived  by  the  plaintift.  The  an- 
swer also  avera  that  the  plaintiff  ought  not 
to  maintain  his  action,  becaase  no  arbitration 
was  had  concerning  the  ioBS,  or  award  made, 
fixing  the  amount.  The  reply  denies  each 
of  the  allegations  of  the  answer  except  those 
averring  there  had  been  no  arbitration  and 
award.  The  case  was  tried  to  a  Jury,  and  a 
verdict  rendered  for  the  plaintiS,  for  the 
amount  claimed.  A  bill  of  exceptions  was 
taken,  from  which  it  appean  that  on  the  trial 
the  plaintiff  gave  eviaence  tending  to  prove 
the  issnes  on  his  part,  and  the  defendant  gave 
evidence  tending  to  prove  that  the  actual 
value  of  the  property  was  less  than  the 
amount  named  In  the  policy,  and  also  that, 
atthetimethepolicy  was  issued,  tlie  property 
was  anoccupiea,  and  had  been  for  a  coosid- 
erable  time  before.  Upon  the  close  of  the 
testimony  the  plaintiff  moved  the  court  "to 
take  from  the  jury  all  evidence  of  the  value 
of  the  property  insured."  The  bill  of  excep- 
tion states  that  "  the  defendant  objected, "  but 
the  court  sustained  the  motion. 

To  all  of  which  defendant  excepted. 

Thereupon  defendant  requested  the  court  to 
charge  tbe  jury  as  follows : 

1.  "That  as  it  is  admitted  by  the  plead- 
ings that  the  building  insured  was  not  ex- 
amined bv  an  agent  oi  the  Insurer  (tbe  de- 
fendant) tne  plaintiff  can  recover  no  more 
than  the  actual  loss  or  damage  sustained  by 
him  by  the  destruction  of  his  building  by 
Are  as  shown  by  the  evidence." 

Which  the  court  refused  to  give,  and  did 
not  glv&  and  defendant  excepted. 

S.  "That  M  it  is  admitted  by  the  plead- 
ings that  no  award  was  had  or  obtained  Ax- 
«L.B.A. 


ing  the  amount  of  plaintiff's  1o«  and  d 
the  plaintiff  cannot  reoow." 

Which  the  conrt  refused  to  g1v«,  and  dlA 
not  give,  and  the  defendant  excepted. 

8.  "IF  the  Jury  And  from  the  evidence  tbat 
the  plalntUt  stated  Id  his  written  applics- 
tlm  that  tbe  boilding  insured  was  occupied 
as  a  dwelling  and  storeroom  at  the  time  it 
was  ioaured,  when  In  truth,  and  in  fact,  tb» 
building  was  then  vacant,  and  plaintiff  then 
knew  Uut  it  was  vacant,  plaintiff  cannot  re- 

Which  the  court  refused  to  give,  and  did 
not  give,  and  defendant  excepted. 

In  the  general  charge,  the  court,  among^ 
other  things,  instructed  the  Jury  that  If  tbey 
found  for  the  plaintiff  upon  the  issues,  their 
verdict  should  be  "for  $700,  and  interest 
thereon  from  the  time  when  the  some  becamo 
due  and  parable,  according  to  the  t«rms  of 
the  policy." 

To  which  the  defendant  excepted. 

A  motion  for  a  new  trial  having  bees  over- 
ruled, and  Judgment  entered  on  the  verdict, 
the  case  was  taken  on  error  to  the  circuit 
court,  where  the  Judgment  was  affirmed,  and 
the  reversal  of  both  judgments  la  now  sought 
in  this  conrt. 


Mevn.  Northwrny  4b  Flteb  for  defend- 
ant in  error. 

WilllwnSt  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  contends  for  the  re- 
versal of  the  Judgment  below,  on  the  grounds : 
(1)  that,  as  the  pleadings  admit  no  award 
was  mode  by  arbitrators  fixing  the  amount  of 
the  loss,  as  provided  by  the  policy,  the  plain- 
tiff could  not  maintain  the  action :  (2)  that 
the  false  statement  of  the  plaintiff.  In  the  ap- 
plication for  the  insurance,  that  the  build- 
ing was  occupied  as  a  dwelling  and  store- 
room, when  in  fact  it  was  unoccupied,  vi- 
tiated the  policy;  and  (8)tliat  tbe  plaintiff, 
in  the  application,  falsely  represented  and 
warranted  the  property  to  be  of  a  value  grosaly 
in  excess  of  its  actual  value,  which  avoided 
the  policy,  and  if  not,  by  Its  terms,  the  plain- 
till  could  recover  no  more  than  the  actual 
value  of  the  property  at  tbe  time  of  the  Idsl 

The  questions  raised  are  so  intimately  con- 
nected, they  may  be  considered  and  disposed 
of  togettier. 


mated  according  to  the  actual  cosh  value  of 
the  property  at  the  time  of  the  lire,  and  no 
suit  shall  be  commenced  therefor  until  after 
an  award  of  arbitrators  chosen  for  that  pur- 
pose shall  have  been  obtained,  fixing  the 
amount;  and  that  the  policy  shall  be  void 
if  the  property  should  be  or  become  vacant 
It  is  not  doubted  that  when  not  controlled 
by  statutory  regulation  the  conditions  con- 
tained In  a  policy  of  insurance  are  as  oblig- 
atory upon  the  assured  as  any  other  part  of 
the  contract ;  and  it  has  been  held  that  wheM 
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metiti  therein  couUlned  known  to  be  untrue 
will  ftTold  the  polic;^,  whether  material  to 
Um  rlak  or  not  J^fiia  y.  Sanwmieal  Mitt. 
L.  lit*.    a>.  80  U.  8.  38  W&ll.  47  [32  L.  ed. 

ess]. 

It  tberefora  becomes  uecessarf  In  the  decls- 
Im  of  tlila  caae  to  detenniue  the  effect  of 
the  legislation  of  this  State  on  the  policj  In 
question. 

Tbo  conditions  contained  In  policies  of  In- 
■tmnce,  both  life  and  fire,  and  tbe  exceptions 


Itj,  becmme  so  nninerous  and  complicated, 
usually  printed  in  small  tjpe  on  the  back  of 
the  policy,  in  terms  which  persons  unlearned 
In  the  law  or  baalness  of  Insurance  would  not 
readily  onderstand,  that  It  became  a  matter 
-'     >  little  difficulty  for  the  assured  to  tell 


the  company  constrained  him  to 
.  cotopromiae  or  litigate  it.  The 
Legialaturefl  en  sereral  of  the  Btst«s  enacted 
statutes  designed  to  glre  greater  certainty  to 
the  contract  of  insurance,  and  protect  the  as- 
sured against  unreasonable  forfeitures  and  de- 
fenses ;  which  statutes,  it  is  generally  held, 
apply  to  and  control  all  policies  issued  sub- 
sequent to  their  enactment.  Of  this  charac- 
ter is  the  Act  of  the  Legislature  of  thla  State 
Mseed  Harch  S,  1879,  entitled,  "An  Act  to 
Regulate  Contracts  of  Insurance  of  Bulldlnga 
and  Structures. "  This  Act,  with  some  unim- 
portant verbal  changes,  was  cairled  into  the 
RevisioD  of  1880  and  Is  now  sections  8643 
and  8044  of  the  Revised  Statutes,  whidt  read 


ipany  or  as- 


s  (olloi  . 
"Sec.  8648.    Any  person,  < 


structure  against  Ices  or  damage  by  Are  or 
lightning,  oy  a  renewal  of  a  policy  hereto- 
fore issued,  or  othervriae,  shall  cause  such 
buildlnK  or  atructure  to  be  examined  by  an 
agent  of  the  insurer,  and  full  description 
thereof  to  be  made,  and  the  insurable  value 
thereof  to  be  fixed  by  such  agent ;  In  the  ab- 
sence of  any  change  Increasing  the  risk,  with- 
out the  consent  of  the  Inaurera,  and  also  of 
Intentional  fraud  on  the  part  of  the  insured. 
In  case  of  total  loss,  the  whole  amount  men- 
tioned in  the  policy  or  renewal  upon  which 
the  insuteta  receive  a  premium  shall  be  paid  ; 
in  case  of  partial  loss,  the  full  amount  of  the 
partial  loss  shall  be  paid,  and  in  cose  there 
are  two  or  more  policies  upon  the  property, 
each  policy  shall  contribute  to  the  payment 


in  each  poliey;  but  In  no  case  aliall  the  in 
■urer  be  required  to  pay  more  than  the  smounD 
mentioned  in  its  policy. 

"Sec  8644.  A  person  who  solicits  In- 
surance and  procures  the  application  there- 
for shall  be  held  to  be  the  agent  of  the  party 
hereafter  issuing  a  policy  apon  such  appli- 
cation or  renewal  Uiereof,  anything  in  the 
application  or  policy  to  the  contrary  notwlth- 
ttaoding.' 

These  sections  were  In  force  when  the  pol- 
icy in  suit  was  issued,  and  entered  into  and 
became  part  %A  the  contract  of  insurance, 
«UR.i. 


fixed  the  measure  of  the  obligation  created 
by  it  and  ccmtrol  Its  construction  and  opera- 
tion. The  contract  of  Insurance  Is  evidenced 
by  the  policy,  and  like  all  other  contracts  la 
governed  bv  the  lawa  in  force  when  made ; 
and  the  policy  in  question  having  been  de- 
livered in  this  State,  to  a  citizen  thereof 
Insuring  real  proper^  there  situated,  Is  aa 
Ohio  contract,  and  governed  by  the  Statute 
referred  to.  The  pun>0Be  and  scope  of  the 
Statute  are  iiot  doubtful.  It  was  designed, 
BS  ita  title  declares,  "to  regulate  ctmtracts  of 
insurance  of  buildings  and  structures."  Ita 
terms  are  plain  and  unambiguous,  and  the 
evil  it  WBI  intended  to  remedy  is  apparent.  It 
makes  the  person  soliciting  ue  insurance  the 
agent  of  the  company  issuing  the  policy,  and 
putt  It  out  of  the  power  ol^the  company  to 
avoid  Its  liability  thereon,  by  stipulating  in 
the  policy,  aa  was  sometimes  done,  that  he 
ahall  be  considered  the  agent  of  the  assured. 
The  dutv  Is  ezpressl  v  enjoined  upon  the  com- 
pany taking  the  rIsK  to  cause  the  building 
to  be  examined  by  its  agent  and  full  descrip- 
tion thereof  to  be  made  by  him,  and  the  in- 
surable value  of  the  building  to  be  fixed  by 
such  agent.  The  performance  of  this  duty 
will  enable  the  company  to  ascertain  for  it> 
self  the  condition  of  theoullding,  the  nature 
of  the  risk,  and  determine  the  amount  for 
which  it  is  willing  to  write  the  policy.  The 
responsibility  Is  tbua  cast  upon  the  Insurant 


company,  of  determining  by  such  examlna- 

fhetherit  will  Insure  aebii 

for  what  sum ;  and  when  it  so  choose* 


,e  build: 


luilding, 
it  Bochi 


to  take  the  risk,  issue  its  policy  and  receive 
premiums  upon  it.  there  Is  no  reason  why  It 
should  not  bo  bound  by  its  own  examination 
and  valuation.  Eence  the  Statute,  we  think, 
very  wisely  provides,  that,  "  in  the  absence  of 
any  change  Increasing  the  risk  without  the 
consent  of  the  insurer,  and  of  intentional  fraud 
on  tbe  part  of  the  insured, "  the  company  shall 
be  liable;  It  the  loss  be  Wia\,  then  for  the 
whole  amount  named  in  the  policy;  If  par- 
tial onlv,  then  for  the  full  amount  of  the 
partial  loss ;  and  in  case  there  is  more  than 
one  policy  upon  the  property,  each  shall  con- 
tribute to  the  payment  of  the  whole  or  par- 
tial loss  in  proportion  to  the  amount  of  In- 
surance mentioned  in  each  policy. 

If,  after  the  policy  Is  Issued,  there  be  any 
change  In  the  condition  or  surroundings  of  the 
property  which  Increases  the  risk,  witnout  the 
consent  of  the  Insurer,  or  If  there  be  inten- 
tional fraud  on  the  nart  of  the  Insured,  these 
are  regarded  by  tbe  Statute  as  matters  of  sub- 
stance, and  may  defeat  a  recovery  on  the  pol- 
icy ;  but  where  there  baa  been  no  intentiona) 
fraud  on  tbe  part  of  tbe  insured,  a  condition 
or  situation  of  the  property  at  the  time  of  the 
insiiranc«,  which  tbe  eiamination  the  agent  Is 
required  by  the  Statute  to  make  would  have 
reasonably  discovered,  cannot,  we  think,  be 
made  available  for  that  purpose ;  nor  can  the 
Insurer,  Id  case  the  property  Is  entirely  de-  - 
stroyed,  be  allowed  to  show  that  the  value 
of  tJic  property  la  less  than  the  amount  men- 
tioned in  tiie  policy. 

It  is  contended  by  counsel  for  the  plalntilT 
in  error  that  tbe  Statute  does  not  apply  to  this 
policy,  because;  (1)  the  policy  contains  an 
agreement  essentially  different  Irom  the  term* 
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of  the  Statute,  which,  It  !■  claimed,  It  was 
competent  for  the  puttes  to  make,  and  by 
which  tbey  are  mutually  bound ;  and  (2)  no 
«iBminatioii  of  tbe  propertj  was  made  hj  the 
agent  of  the  Company.  And  they  further 
•contend  that,  If  the  Statute  guverna  tbe  pol- 
icy, the  Btatementa  Id  the  application,  of 
tbe  value  and  condition  of  tbe  property,  oon- 
etttuted  an  intentional  fraud. 

Tbe  Statute  resta  upon  conalderattona  of 
public  policy,  one  of  ita  purnoeea  being  to 
■exact  of  insurance  companies  doing  buaineaa 
Id  Uiis  State  reasonable  diligence  and  care  to 
Avoid  improper  riska,  and  over- insurance, 
by  requiring  their  agents  to-  make  personal 
examination  of  the  property  and  fix  its  Insur- 
able value  before  writing  the  ineurance. 
Well-jegulated  companies,  after  such  exam. 
Inatlon,  would  not  take  the  risk  if  not  a 
proper  one,  nor  wrlt«  a  policy  for  an  amount 
greaUr  thut  the  actual  value  of  the  prop- 
erty. The  more  eSectually  to  accomplish 
this  purpose,  the  Statute  has  provided  that 
the  company  shall  be  liable  on  ita  policy, 
unless  a  change  subsequently  occura  increas- 
ing the  risk,  without  its  consent,  or  the  aa- 
«ured  has  been  guilty  of  intentional  fraud  ; 
and  that,  in  case  of  total  loss,  the  company 
shall  abide  by  the  valuation  It  has  placed 
upon  the  property.  Under  the  rule  of  lia- 
bility thus  established  by  the  Statute,  re- 
sponsible companies  are  less  likely  to  take 
risks  recklessly,  or  for  a  sum  in^ater  than 
tbe  value  of  the  property ;  and  persons  whose 
buildings  are  insured  receive  protection 
against  the  injustice  resulting  from  merely 
technical  defenses,  founded  upon  the  many 
<x)nditions  inserted  in  the  policy,  formerly 
resorted  to.  The  Statute  cannot  be  treat^ 
as  conferring  upon  the  assured  a  mere  per- 
eonal  privilege  which  may  lie  waived  or 
-quaitfled  by  agreement.  It  has  a  br<»der 
scope.  It  moulds  the  obligation  of  the  con- 
tract into  conformity  with  its  provisions, 
-and  establishes  the  rule  and  measure  of  the 
insurer's  liability.  Terms  and  conditions 
In  the  policy  inconsistent  with  the  provia- 
ions  of  the  Statute  are  subordinate  to  it, 
and  must  give  way.  The  stipulations  of  the 
policy,  that  tJie  loss  or  damage  shall  be  es- 
timated according  to  the  true  value  of  the 
property  at  the  time  of  the  fire,  and  that  no 
suit  shall  be  maintained  until  the  amount 
shall  be  fixed  by  an  award,  are  in  confiict 
with  tbe  Statute,  and  therefore  inoperative; 
and  evidence  in  support  of  the  defenses 
founded  on  them  waa  inadmissible.  And, 
since  the  loss  of  the  property  was  total,  and 
the  Statute  fixes  as  the  measure  of  damages 
the  amount  mentioned  in  the  policy,  and 
makes  the  Company  liable  therefor  In  tlie  ab- 
sence of  any  change  increasing  the  risk,  or 
-of  intentional  fraud,  it  follows  that  the 
statements  In  the  sppilcation.  of  the  value 
<it  the  property  and  its  condition,  were  Im- 
material, upon  which  the  Insurer  had  no 
right  to  rely,  and  could   not  be  fraudulent. 

Hor  do  wo  think  the  operation  of  the  Stat- 
nta  can  be  defeated  by  the  neglect  of  the 
agent  to  make  the  examination,  or  fix  the  In- 
surable value  of  the  property,  as  it  requires. 
The  duty  ot  the  Company  is  to  obey  the  law, 
and  Ita  disregard  of  that  duty  can  give  it  no 
«L.B.A. 


greater  rights  than  the  observance  of  It 
would.  It  is  obvious  that  If  insurance  coni- 
panlea  were  exempted  from  the  operation  of 
the  Statute  by  the  omission  of  their  agcnta 
U>  comply  with  its  provisiona.  the  Statuta 
would  M  practically  annulled  and  ita  object 
defeated. 

Authorities  are  not  wanting  In  which  stat- 
utes of  a  similar  nature  have  been  given  con* 
Btructlon,  which  sustain.  In  principle,  tha 
views  here  expressed.  A  statuta  ot  Missouri 
enacted  that  do  misrepresentation  made  in 
obtaining  or  securing  a  policy  of  insurance 
on  the  lite  or  lives  of  any  person  or  persons 
shall  be  deemed  materia),  or  render  the  pol- 
icy void,  unless  the  matter  misrepresented 
shall  have  actually  contributed  to  the  con- 
tingency or  event  on  which  the  policy  is  to 
become  due ;  and  whether  it  so  contributed 
in  any  case  shall  be  a  question  tor  the  jury. 
In  answer  to  a  suit  upon  a  policy  issued  by 
a  foreign  company  to  a  citizen  of  that  State, 
after  the  Statute  went  into  effect,  it  was  al- 
leged that  the  policy  contained  a  provision 
that  the  onswera  of  the  assured  to  the  ques- 
tions contained  In  the  application  should 
constitute  warranties,  snd  tnat  if  the  poHcj 
should  be  obtained  through  fraud,  misrepre- 
sentation or  concealment,  it  should  be  abso- 
lutely void.  It  was  further  alleged  that  Uia 
answers  In  several  particulars  were  false, 
but  not  that  the  matters  in  regard  to  which 
they  were  false  contributed  to  the  death  of 
the  assured.  The  plaintiff  demurred,  and  tb« 
demurrer  was  sustained,  the  court  holding 
that  the  Statute  applied  to  all  policies  de< 
livered  in  that  State  after  it  went  into  effect. 
and,  where  the  provisions  ot  the  policy  con- 
flict with  the  Act,  the  latter  controlled.     In 


Oo.,  supra,  and  other  cases,  in  which  It  waa 
held  that  where  a  policy  contained  the  pro- 
vision that  if  the  statements  in  the  applica- 
tion were  not  true,  the  policy  should  bo 
void,  the  false  statement  of  a  fact  avoided 
tbe  policy,  although  it  was  not  material  to 
the  risk,  it  waa  snid  by  Dillon,  Ch,  J.- 
"The  Legislature  of  Missouri  conceived,  and 
we  think  wisely,  that  the  promises  held 
forth  to  the  assured  in  the  policies  in  general 
use  were  too  often  a  delusion  and  a  snare, 
and  as  the  courta  were  powerless  to  correct 
the  evil.  It  ought  to  be  corrected  by  statute.* 
The  learned  judge  further  says :  We  are  (rf 
opinion  that  policies  issued  and  delivered  in  ' 
Missouri  after  tlie  Act  took  effect  fall  within 
its  protective  operation,  and  as  to  such  poli- 
cies, the  Act  is  to  be  treated  as  If  incorporated 
in  them.  The  general  rule  is  that  laws  In 
existence  are  necessarily  referred  to  in  all 
contracts  made  under  such  laws,  and  that  no 
contract  can  change  the  law." 

WMte  V.  Conn.  Mvt.  L.  Int.  Oo.,  i  Dill. 
177,  and  WaU  t.  Bguitablt  L.  Aatur.  Soeietp, 
82  Fed.  Rep.  278,  Involved  the  construction 
of  a  Missouri  statute  which  provides  that  no 
policy  on  life  hereafter  issued  by  a  company' 
authorized  to  do  business  in  this  State  shall, 
after  payment  of  two  full  annual  premiums, 
be  forfeited  or  become  void  by  reason  of  non- 
payment of  premiums,  and  also  provides  foF 
temporary  insurance,  and  tliat  upon  the  death 


IW. 
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«(  the  tnsuTed  during  the  term  of  temporarf 
iotanDce,  and  where  no  condition  of  the 
policj  U  violated  except  nonpayment  of  pra- 
niuDU,  the  compaoT  uiall  be  liable  for  the 
(nil  amount  insured,  as  If  there  had  been  no 
-default  in  paymeot.  It  was  there  held  that  a 
provision  In  a  policy  which  reijuired  the  pay- 
meat  of  tliree  full  annual  premiums  before  the 
insuied  was  entitled  to  temporarf  inBurance, 
vu  void.  The  opinlan  of  the  court  is  by 
Brewer,  J.,  in  the  course  of  which  he  sajB 
it  is  insisted  by  the  defendant  that  the  Stat- 
ute "merely  gives  a  tight  or  privilege  to  the 
inrored,  wnicn,  like  any  other  personal  rlglit 
or  privilege,  he  mar,  for  a  suSlcient  consid- 
eration, waive ;  and  that  such  waiver,  not 
teing  forbidden  by  statute,  is  not  contrary 
to  public  policy  in  any  such  sense  u  tliat 
the  coarts  should  refuse  to  enforce  it."  But 
tlw  learned  judge,  In  answer  to  the  claim  of 
the  defense,  said:  "It  is  notorious  that 
Buoy  insurance  companies  were  rigorous  in 
IntlstlDg  Q^n  torteitures,  sometimes  under 
Toy  inequitable  circumstances,  and  there 
WIS  no  little  public  clamor  by  reason  thereof, 
Soch  clamor  prompted  many  Legislatures  to 
tnterfere,  ana  seek  by  legislation  to  protect 
what  they  suppoaed  llie  rights  ol  the  insured, 
Snch  seems  to  have  been  the  thought  of  the 
■Istonri  Legislature,  and  It  evidently  in- 
tended by  ita  legislation  to  provide  a  fixed 
«sd  abMiut«  rule  applicable  to  all  cases,  ab- 
■olaleand  univeTsal,  because,  if  applied  only 
in  cases  in  which  the  policies  were  silent, 
S  it  could  be  waived  or  changed,  a  child 


the  insurance  o 


ofara 


icompani 

n  V,  A"*!*  HamptHn  F.  Im.  Ch., 
« N.  H.  349,  was  a  case  where  the  plaln- 
tiS,  a  mortgagee,  Insured  the  buildings  on 
the  mortgaged  premises,  against  loss  by  Are, 
in  the  defendant  company.  The  policy  pro- 
Tided  that  Id  case  of  loss  the  insurance  should 
Im  paid  to  the  mortfcagee,  to  the  amount  of 
the  mortage,  and  contained  a  condition  that 
the  policy  should  be  roid  If  the  premises 
■bould  become  vacant  without  Immediate 
Mtice  to  the  company,  and  Its  consent  in- 
doned  thereon.  The  mortgagor  afterward 
nmoyed  fnMn  the  premises,  nai  they  remained 
ncant  for  sevehkl  months,  when  thev  were 
destroyed  by  flre.  A  statute  of  NewHamp- 
■faire  then  in  force  provided  "that  no  policy 
•hmld  be  avoided  t^  reason  of  any  mistake 
cr  misrepreseDtation,  unless  It  appears  to 
hsTs  been  Intentionally  and  fraudulently 
Bide ;  but  the  party  Insuring.  In  any  action 
brought  against  them  on  sudi  policy,  may 
-•baw  the  beta,  and  the  Jury  shall  reduce  the 
uuoont  for  which  snch  pu-ty  would  other- 
wise be  liable,  as  much  m  proportion  as  Uie 
pieminma  ought  to  have  been  increased  If  no 
mistake  or  mTsrepresentation  had  occurred. " 
In  oominenting  upon  this  Statute.  Foster, 
<3.  /,  In  the  opinion   of  the  court,    says: 


oqr  cootnct  and  (especially  disclaiming 
*oy  rsference  to  the  defendant  company)  to 
qtriu  the  baps  concealed  in  the  mass  of 
rabbtsh,  bttaa  the  tinwary  traveler  shall  hare 
•UR.A. 


t  his  feet  ta  them ;  to  prevent  and  problb- 


apparently  insured  by  the  stipulations  writ- 
ten on  one  side  of  a  piece  of  paper  was  un> 
Insured  by  the  conditloas  involved  In  the 
InsuTBDce  typography  indorsed  upon  the  other 
aide  of  the  same  piece  of  paper.*  And  again 
be  says, "the  Legislature  of  185S  enacted  the 
substance  of  the  law  which  Is  now  expressed 
in  §  2,  chap.  157,  Gen,  Stat.,  and  every  sub- 
sequent contract  of  Insurance  made  In  this 
State  has  been  made  In  view  of,  and  In  subor- 
dination to,  this  law,  which  has  thus  been 
practically  Incorporated  into  the  contract." 
A  statute  of  WiBConain  provided  that  where 
real  property  in  that  State,  insured  against 
loss  by  flre.  should  t«  destroyed  fay  flre  with- 
out criminal  fault  of  the  assured,  the  amount 
of  insurance  written  in  the  policy  should 
"be  taken  and  deemed  to  be  the  true  value 
of  the  property  at  the  time  of  such  loss,  and 
the  amount  of  the  loss  sustained. "  This  Stat- 
ute was  construed  in  the  case  of  BeiUj/  v, 
FranJdin  Im.  Co.,  48  Wis.  «B,   where  the 

ElaintlCt  had  policies  on  his  property,  issued 
y  different  companies,  aggregating  (10,000. 
Itie  policy  iBsued  by  Uie  defendant  company 
was  for  |I,  000,  The  property  vras  des&oyed 
by  flre,  and  suit  brought  on  tne  policy.  The 
answer  alleged,  as  in  this  case,  that  It  was 
provided  In  the  policy  that  the  loss  or  dam- 
age should  be  established  "according  to  the 
tnie  and  actual  marketable  value"  of  the  prop- 
erty at  Uie  time  of  the  lose,  which,  It  was 
alleged  In  that  case,  did  not  exceed  (7,000; 
and  the  defendant  claimed  that  It  was  only 
liable  for  its  proportion  of  that  sum,  being 
one  tenth  of  that  amount.  The  plaintiff  de- 
murred to  the  answer,  and  the  demurrer  was 
BUBtalned.  It  was  insisted  bv  the  defend- 
ant that  if  the  Statute  appllea  It  should  bo 
construed  to  mean  that  the  amount  of  insur- 
ance written  in  the  policy  should  be  taken 
as  prima  facie  the  value  of  the  property,  so 
as.  In  case  of  total  loss,  to  place  the  onus  of 
proving  the  real  value  upon  the  Insurer  in- 
stead of  the  Insured :  and  that  the  Statute  did 
not  prevent  the  parties  from  agreeing,  in  tha 
policy,  that  the  true  value  of  the  property 
should  be  the  measure  of  the  loss,  and  the 
stipulation  to  that  effect  in  the  policy  should 
control.  But  the  court  held  otherwise.  In 
Uie  course  of  an  able  opinion  by  Cole,  CA- 
J.,  It  is  said,  "The  words  of  the  Statute  are 
nelUker  obscure,  doubtiul  nor  ambiguous  as 
to  their  meaning,  and  they  therefore  afford 
but  little  room  for  Interpretation.  Tn  clear 
and  precise  terms  they  make,  In  case  of  total 
loss  of  rest  property  without  criminal  fault 
of  the  assured,  the  a  '  ' "'  '' 


at  the  time  of  tKe  loss :  and  that  a 

fixed  as  the  measure  of  damages.  It  is  anal- 
ogous  to  a  valued  policy;  only  here  th« 
Statute  peremptorily  declares  what  shall  be 
deemed  the  value  of  the  property  at  the  tlms 
of  loss,  and  what  sum  shall  y»  paid  as  in- 
demnity. And  as  the  Intention  of  the  Leg- 
islature Is  obvious,  the  Statute  clearly  pre- 
scribing that  the  amount  of  insurance  writ- 
ten  In  the  policy  shall  be  deemed  the  tma, 
value  of  the  property  at  the  time  of  Ion,  itt|c 


le  amount  of  insurance  writ- 


■werj  is  bad .-.    -. 

the  Statute  is  to  ban  effect  as  enacted,  noth- 
ing ii  left  open  In  the  case  to  proof;  'the 
true  and  actual  cash  and  marketable  value 
of  the  propertjr'  at  the  time  it  was  destroyed 
ts  not  a  matter  to  be  inquired  Into,  as  the 
amount  of  insurance  written  in  the  policy 
determines  the  amount  of  the  loss  and  Axes  the 
extent  of  the  recoverf."  Araln  he  says: 
"  We  have  no  doubt  that  the  Statute  applies 
to  the  policy  ;  and  so  far  as  there  is  any  con- 
flict or  incoDSiateucy  between  it  and  the  pro- 
▼islons  of  the  policy,  the  Statute  must  con- 
trol- The  law  must  be  regarded  as  though 
written  in  the  policy  Itself;  and  the  stipuli- 
tirat  that  the  loss  ihail  be  established  sccord- 
tog  to  the  actual  cash  marketable  value  of 
the  propertT  when  destroyed,  being  in  con- 
flict with  die  rule  of  damages  prescribed  by 
the  Btatut«,  must  fall." 

Id  TItomiwim  t.  St.  Lovi*  Int.  Cb.,  48  Wis. 
459,  the  construction  given  the  Statute  in  the 
preceding  case  of  BeiUy  v.  FraTtkiin  Itu.  Oa, 
was  spproved,  and  It  Is  there  held  that  a 
stipulation  In  the  policy,  that  the  amount  of 
the  loss,  In  case  of  difference  between  the 
parties,  should  be  settled  by  arbitration,  and 
uat  no  suit  sbouMbe  brought  until  an  award 
was  obtained  "fixing  the  amount,"  hag  no 
effect,  and  that  neither  an  arbitration  nor 
award  need  be  had  or  averred. 

To  the  same  effect  is  Thorapton  v,  (Xtiteru 
In*.  Co.  ctf  Me.,  40  Wis.  888. 

In  Bammatd  v.  Bretoen  F.  Int.  Oa.  <^ 
Ameriea,  48  Wis.  46S,  the  answerallegedtbat 
the  policy  contained  t^e  condition  that  "all 
trvaa  or  attanpt  at  fraud,  by  false  swearing 


Sunaa  Codet.  Uax.^ 

or  otherwise,  should  csuae  a  forfeiture  of  «ll 
claim  under  the  policy,  and  that  after  tha- 
loes  the  pl&intifl  nuuie  and  delivered  to  th» 
defendant  a  folse  and  fraudulent  account  of 
the  alleged  loss  and  damages,  duly  sworn  to- 
by him,  in  which  he  falsely  and  fraudulently 
aUted  the  actual  cash  value  of  the  property, 
immediately  t>efore  the  fire,  to  be  materially" 
Kreater  than  It  was.  Thla  was  held  to  be  no- 
defense  ;  for,  as  the  Statute  fixed  the  amount 
of  recovery  at  the  sum  written  In  the  policv, 
false  statements  of  Its  value  could  not  b» 
material  or  constitute  a  fraud.  And  ^yra- 
V.  DwUing-Emue  Im.  Oo.  qf  Botton,  <8  Wis. 
SIO,  holds  the  same  way.  In  OthJcoA 
Oa*  LigM  Oo.  v.  Oemumia  P.  Itu.  Oa.,  71 
Wis.  4S4.  the  court  says:  "The  Statute  must 
be  regarded  as  a  part  of  the  contract  of  in- 
surance, and  the  amount  written  In  the  policy 
as  liquidated  damages,  agreed  upon  iy  the 
parties.  .  .  .  And  tnls  is  so  notwithstanding- 
other  clauses  in  the  policies  Inconsistent  there- 
with." And  the  Supreme  Court  of  Hatne, 
speaking  of  a  similar  Statute  of  that  State, 
and  its  effect  on  policies  issued  after  its  adop- 
tion. Bays;  "The  Act  is  to  be  regarded  as  In- 
cluded in  and  a  part  of  the  policies  Issned' 
since  Its  passage.  Nor  Is  this  any  hardship- 
upon  the  parties,  for  all  are  deemed  to  hav*- 
contracted  with  knowledge  of  its  existence. 


The  law,  as  we  conceive  It  to  be,  waa  ad- 
ministered In  the  trial  court,  and  the  circuit- 
committed  no  error  in  affirming  Ito  Jodi;- 
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Joseph  D.  NEWTON     - 

Sophia  A.  TOLLES. 

( H.  H. > 

1.  A  eoBtFa«t  fbr  the  piireli*a»  of  » 
fbrni  oontalQlnc  "atiout  too  aorea"  wm  be  re- 
selnded  where  tli*  tana  coDtalns  in  fact  oalj  IBS 
acrca.  and  there  was  a  mutual  mistake  la  the 
guantlV  of  lanO,  both  parties  undentandlng  that 
there  were  no  acres  of  It,  and  tlie  vendor  Inform- 
r  that  it  did  oontam  that  num- 


8>  In  na  mctlon  to  reaoliul  »  eantnsot 

for  tlie  purobaae  of  real  estate  on  the  rronnd  at 
■  mistakeai  to  the  quantity  oontalned  in  the  traot, 
■vldenoe  li  tnadmlnltde  to  show  that  the  quantl- 
tr  aotuallr  there  la  worth  the  nun  which  was  to 
bssiven  tor  the  traot  as  lepiewinted. 

(Haioh  14,  leSD.) 

RE8ERTATI0N  from  the  Supreme  Court 
for  Hillsborough  County  for  the  opinion 
of  the  full  court  of  an  action  brought  to  re- 
•dDd  a  contract  for  the  purchase  of  s  farm  and 
other  property,  nod  for  a  return  of  the  money 
paid  upon  the  purchase  price.  Judgment  fOr 
plaintiff. 
SL.R.A. 


ton,  seeking  to  buy  a  farm,  applied  to  sncb- 
agent,  who  informed  him  of  tm  Tolles  farm, 
told  him  ft  contained  200  acre*,  took  blm  to 
see  tt  and  there  polnled  oot  to  him  such  of  tlie- 
courses  and  boundaries  as  fae  knew ;  but  he  did 
not  know,  or  undertake  to  point  out,  alt  oT 
them.  Afterwards  the  agent  as  agent  of  both 
parties  executed  an  agreement  by  which  Tolles- 
agreed  to  sell,  and  Newton  to  buy,  the  farm- 
for  tG,400,  "aald  Newton  to  have  ell  the  stock, 
tools,  hay,  grain,"  eto. 

Ontbemaridn  of  the  agreement,  'Tarm  eon- 
tains  about  200  acres"  waa  written. 

On  Hay  IS  Newton  paid  a  portion  of  the- 

Surchase  price,  snd  Tolles  executed  and  de- 
vered  to  Newton  a  bond  conditioned  to  con- 
vey to  him  "a  certain  lot  or  parcel  of  land  sit- 
uated In  Nashua,"  and  particulariy  described' 
by  metes  and  bounds,  "meanlne  and  intending 
to  convey  all  the  homestead  farm,  containing 
about  two  hundred  acres,  as  by  deed  of  heiis- 
of  Horace  C.  Tolles,  to  me  aod  all  other  land 
and  right  In  said  homestead  farm." 

On  the  margin  of  the  deed  waa  written:  "It 
la  agreed,  for  the  above  consideration,  thatsatd 
Newton  is  to  have  all  the  stock,  tools,  hay, 
grain,  eto.,  and  that  (aid  ToUea  is  to  remoT» 


NBWTOX  T.  TOLLBft. 


fgijj  booMbold  fuTDltiira  and  family  itom 
fromMfd  premlMa."  About  tbelat  of  August, 
Newton  foond  by  a  nirveT  that  the  farm  as 
iescrfbed  Id  Ihe  bond  contatos  adj  135  acres. 
October  30,  1886,  Tolles  tf  udend  to  Newtou  a 
wairanty  deed  at  tbe  premises  of  nhicb  he  la 
In  pminf  prilnii.  and  deEoauded  pajment  of  Ibe 
balance  of  tbe  purcbaae  money.  Newton  re- 
fused to  accept  the  deed,  and  on  the  wme  day 
filed  bla  bm.  In  which  he  ofteied  to  rentore  the 
real  and  penonal  property  to  the  defeodant, 
and  give  up  and  cancel  toe  bond,  and  lo  ac- 
coiutt  for  the  rents  and  profits  while  be  has 
been  in  possetsion.  He  has  consumed  the  bay 
and  erain,  but  liaa  other  bay  and  grain  out  of 
vhicn  be  cen  return  an  equivalent.  He  sold 
four  cows  in  Augost,  but  replaced  them  with 
four  others  of  great^  value.  The  farm  bos 
not  deteriorated  in  value.      Evidence  lo  show 


Vi.MO  or  more  was  excluded,  nibject  to  the 
defendant's  exception. 

Mt*ait.  O.  B.  a.  Frencli  and  B.  B.  Cut- 
ter for  plainttfl. 

Jfofrt.  C.  W.  HoiU  and  B.  S.'  Cutter, 
for  defendant: 

A  statement  of  the  number  of  acres  more  or 
Its*  in  the  sale  of  land  fa  mere  matter  of  de- 
■ctiption  and  not  an  agreement  or  covenant  on 
the  part  of  the  graDlor, 

4  Kent,  Com.  •487;  1  Story,  Eq.  %  144;  3 
Waahb.  Real  Prop.  ed.  1863,  680:  Mann  v. 
PtarKm,  2  Johns.  87;  Foioeii  v.  Giark,  0  Mass. 
85S;  SobU  V  Googiru,  99  Haaa.  2S1;  3  Wait, 
Ad.  and  Def.  008;  Wilder  v.  Atwnjxrrt,  aNew 
Enr.  Rep.  811,  68  Vt.  S42. 

Wben  tbe  land  Is  described  by  metes  and 
bnnnda  and  the  Dumber  of  acres  ate  staled  dif- 
fering from  tbe  quand^  as  described,  the 
fanner  conmils  the  latter,  and  the  latter  will 
be  rejected  lor  Inconslsien^. 

4  Kent.  Com.  •466;  S  Washb.  Real  Frop. 
630;  1  Wait,  Act  and  Def.  714;  Ifdblt  v.  Onv- 
iiu,  ivpra;  Banay  v.  MitchM,  SI  N.  H.  STB; 
Benton  v.  Mtlnlirt,  7  New  Eng.  Rep.  107,  64 
M.H.  603. 

A  par^  aeeluog  to  rescind  a  contract  must 
pat  the  other  pHrty  in  itatu  quo, 

2  Kent,  Com.  •480:  3  Parsona,  Cont.  670; 
Benjamin.  Sales,  gg  426,  497;  3  Cfaitty,  Cout. 
lltb  ed.  1003;  Bunt  v.  HiOt,  S  East,  449,  Siep- 
ivrit.  TemtU,  8  N.  H.  4i>7;  Cook  v.  Oilman, 
81  N.  H.  CM. 

After  the  Btirvey,  when  plaintiff  found  the 
farm  contained  only  186  acres,  he  sold  four 
cow*  and  also  consumed  all  the  hay  and  grain 
W  had  of  Ibe  defendant  In  so  domg  plsintiff 
aerdsed  sach  acts  of  ownerahlp  over  said 
propertr  aa  are  only  consistent  with  a  fulfill- 
meat  of  tbe  contract  on  bia  part,  end  he  there- 
by affirmed  tbe  contract,  and  disabled  blmsell 
from  resdndinglt  Havingdonetbatbeoould 
Mt  put  the  deKodant  in  etatu  qya, 
CM  V.  H^fisid,  46  N.  T.  SSS. 


A  party  cannot  reaclud  without  returning  all 
we  property:  If  be  has  innocently  disposed  ~* 
u;  ne  cannot  rescind. 


limSlh  V.  BHttenAani,  98  lU.  1889;  Wo^ 

Bifbta.  7s  ni.  «e. 

The  farm  and  personal  property  all  having 
been  sold  together  for  one  entire  sum.  tC,400, 
Um  contract  la  entire  and  the  plaiDtUI  is  not  at 
•  L&A. 


liberty  to  rescind  it,  as  to  tbe  real  estate  and 
affirm  tt  as  to  the  peiaooal  property. 

3  Paruma,  Cont.  619;  Benjamin,  Balsa,  fig 
436,  437;  Miner  v.  Bradley,  33  Pick.  457. 


edge  of  the  facts  upon  which  the  reacisaioa  ta 
grounded, 

Chitty,  Cont.  lltb  Am.  ed.  1099,  and  note*; 
3  Parsons,  Cont.  781 ;  5  Wait,  Act.  and  Def. 
608;  Getehetl  v.  Ckate,  S7  N.  H.  110;  Eean*  v. 
Gale,  17  N.  H.  578;  Manahan  v.  Noyn,  53  N. 
H.  389;  MeOriUi*  v.  Carlton,  87  Vt.  140;  Mat. 
temn  v.  Holt.  45  Vt  886. 

In  the  case  at  bar,  tbe  defendant  discovered 
the  shortage  In  acres  about  the  lat  of  August, 
1886,  but  gave  no  nollce  of  a  reBCiSHion  of  tbe 
contract,  or  offered  to  return  tbe  propertv  Ull 
October  30,  1896.  If  the  slatemeot  of  the 
number  of  acres  after  a  full  description  of  tbe 
land  by  metes  and  boui^da  la  mere  matter  of 
description,  and  to  be  rejected,  then  there  baa 
t)een  no  breach  of  tbe  contract  and  no  ground 
of  abatement. 

3  Walt,  Act  and  Def.  SOS;  4  Kent,  Com. 
467;  Perkint  v.  WiiMer,  3  N.  H.  287;  Brum- 
baugh  V.  Ch^man,  45  Ohio  St  868;  tilioemaJfgr 
V.  CaJu!,  98Ta.l;  A«UT.  C^mtmv,  88  Ala.  361; 
Bmith  V.  Skani,  6  BInn.  103. 

Having  examined  the  farm  personally  and 
seen  the  true  boundaries  thereof,  no  action  for 
decdt  will  lie. 

Mooney  v.  MiOtr,  103  Hass.  217. 

Cftrpenteri  J.,  delivered  the  opinion  of  the 

Then  was  a  mutual  mistake  in  the  quantity 
of  land,  Tbe  defendant  understood  she  was 
selling,  and  the  plaintiff  that  he  was  buying,  a 
farm  of  300  acres.  It  In  feet  conlalna  only  18S 
acres.  Tbe  defendant,  believinglbat  tbe  farm 
contained  300  acres,  Informed  tbe  plaintiff  that 
It  did  contain  that  number.  Tbe  plaintiff  re- 
lied on  ber  statement.  Under  the  Influence  of 
the  error  common  to  both  parties,  the  tranaao- 
tlon  was  coneummBted.  The  mistake  was  one 
of  fact  In  a  material  point  affecting  the  valne 
of  tbe  proper^.  Boynion  v.  HoM^boom,  14 
Allen.  107,  IQ& 

Its  prejudicial  consequences  to  the  plaintiff 
are  the  same  as  If  thedefendant'sstalementhsd 
been  desitcnedly  fnudulent.  Spurr  v.  But- 
tdiet,  09  Afass.  466,  467. 

Tbe  deflcfency  Is  so  great  that  It  would 
"  naturally  raise  the  presumption  of  fraud,  im- 
position or  mistake  In  the  very  essence  of  the 
contract,"  if  the  mistake  were  not  affirmatively 
found.    ateHnni  v.  Bddy,  4  Mason,  414,  430. 

A  mnterial  mistake  in  the  quantity  does  not, 
in  its  effect  upon  the  equitable  rights  of  the 
parties,  differ  irom  a  like  mistake  m  the  char- 
acter, situation  or  tide  of  tbe  bargained  prop- 
erty. It  is  equivalent  to  a  mistake  in  tbe  ex- 
istence of  a  material  part  of  tbe  aubject  of  the 
contract,  Tbe  case  Is  as  if  before  ttie  contract 
was  executed,  and  without  the  knowledge  of 
either  party,  a  parcel  containing  SS  acres  of  the 
300  contracted  for  had  sunk  In  the  sea.  Allen 
r.  Hammonil,  88  V.  8.  11  Pet.  68.  71,  TSJO  I* 
ed.  6S3.  686]:  Bitdicoek  v.  eiddingi.  4  Price, 
185:  Story.  Eq.  Jur.  SS  141.  143. 

The  error  is  as  injurious  to  tbe  plaintiff  aa  ft 
200  acres  were  comprised  In  tbe  sts ted  boun^l  .> 


HlSnXSOTA  BUP&KVB   COUBT. 


Jmn^ 


riea,  &Dd  the  defendant  had  no  title  to  a  parcel 
of  Blity-flve  acres,  or  as  If  Bbe  bad  title  to  onl; 
IH  of  the  whole  In  comintni  with  a  atian^r. 
Vooper  y-  Smart,  L.  H.  18  Bq.  68U. 

The  defendaDt  could  not  susinin  a  bill  to 
compel  a  ip«cifle  perfonnaDce  of  the  contract 
hy  the  platntilT,  because  It  would  be  Inequitable. 
IHckering  v,  Pitkenng,  88  H.  H.  400,  407,  408; 
Eattman  t.  Plumtr,  46  N.  H.  464,  479. 

The  party  against  whom  a  contract,  made 
under  a  mutual  mistake  of  material  facts,  will 
not  be  sMclflcallj  eoforced,  is  in  ^ner- 
al   entitled  to  reednd.      Pom.    Spec    Ferf. 


reason  of  her  negligent  and  erroneous,  tbougi 
sot  fraudulent,  repreaentstion,  should  make  a 
profit  of  tbe  Bum  at  which  the  parties  valued 
llity-flve  acres  of  land,  and  that  tbe  plaintiff, 
without  fault  on  hts  part,  should  lose  that  sum. 
Equity  wll!  prevent  sucb  a  result  by  rescinding 
tbe  contract,  or  decreeing  a  specific  perform- 
ance with  compensation  in  behalf  of  the  Injured 
party,  at  his  election,  or  by  refusing  apedflc 
perfurmance  on  the  application  of  tbe  other 
party.  Bill  t.  BuckUJi,  17  Ves.  898;  Priee  ¥. 
Sorih,  8  TouQge  &  C.  620;  Daiby  t.  PaUen,  8 
Sim.  29;  Letliey.  Tompton,  9  Hare,  368;  Barnet 
T.  Wood,  L.  B.  8  Eg.  424;  W!iittenu>re  t. 
Whittemore,  Id.  608;  Abtrman  Iron-  Worit  t, 
Wieieni,  L.  R.  4  Ch.  App.  101;  Denng  t. 
HaneoeJc,  L.  R.  6  Ch.  1;  Torranee  v.  SoUon.  L. 
R.  8  Ch,  118;  Be  Turvtr,  L.  R.  18  Ch.  Div. 
180;  Belknap  ▼,  Seatai,  14  N.  T.  144;  Paine  t. 
Optan.  87  N.  T,  837;  Cmm  r.  Boylei,  4  N.  J. 
Eq,  213;  Thomat  t.  Fwry,  1  Pet  C.  C.  48; 
J)<miel  7,  Mitehea.  1  Story,  172;  DoggOt  t. 
Bmvrion,  8  Story,  700;  Smith  t.  Bi^axJc,  2 
Woodb.  4  M.  846;  Qvanel  v.  Woodli^.  3  Hen. 
A  H.  ITS,  note;  Lawetieev.  StaiM.  8R.  L  2S6; 
KtAU  V.  Goo^ni,  99  Maaa.  281. 

Neither  of  the  parties  understood  that  tbe 
contract  to  convey  "about"  200 acres  was  per- 
fonaed  by  cooveylog  ISO  acres.     Wilton  v. 


minAia,  67  N.  T.  888,  HI,  S48.  and  caM 
above  cited. 

No  laches  can  be  Imputed  to  the  plafntiflL 
He  had  a  right  to  rely  on  the  defendant's  atsto- 
ment  of  the  quantity.  He  could  not  dlw:oTer 
tbe  mistake  brezaminint;  theextemal  boondv 
riea.     Paine  v.  Vpbm,  87  N.  T.  8i!7,  887. 

When,  by  the  defendant's  lender  of  &  deed 

id  demsod  of  payment,  be .— '--j  -■-.. 

le  would  not  voluntarily  cort 
he  immediatelv  tiled  his  bill. 

Tbe  pereoDal  property  formed  no  gutastaDtial 
part  of  the  oonskletatlon.  It  is  not  named  in 
tbe  body  of  the  bond,  but  Is  mentioned,  appar- 
ently as  an  afterthought,  on  the'  marjtln. 
Upon  the  rescission,  for  any  cause,  by  a  vendee 
Id  possession  of  asale  of  farm  lands,  theren 


occupied  prior  to  the  contract.  Upon  such  an 
accounting,  all  the  property,  the  poasesaioa  of 
which  pBMed  from  tbe  defendant  to  the  plain- 
tiff,  or  its  full  equivalent,  together  with  Uie  in- 
come derived  from  It,  maybe  fully  restored  to 
her.  It  la  no  objection  to  a  rescission.  In  a  caia 
of  this  character,  that  such  articlee  as  are  neo- 
eeaarily  consumed  in  the  proper  and  ordlnaiy 
management  of  a  farm  cannot  be  restored  in 
^eeie.  It  does  not  appear  that  the  plaintiff, 
aflerhisdlscovetyof  the  mistake,  took  any  ac- 
tion by  which  he  Intended  to  affirm  the  coo- 
tncX^ontffoBuryt.  Piekenng,  US  Maaa.  227), 
or  that  he  did  anything  with  the  property  not 
reasonably  neceesair  for  its  preservation,  oi 
which  equlw  woula  not  require  to  be  done. 
The  platntUf  is  to  be  relieved  upon  mich  term 
as  Justice  to  both  parties  requires.  WiueaRr. 
Barriman,  83  N.  H.  671, 672;  S  '  "      " 

§707, 

The  offered  evidence  of  value  w  ..  . 

rial,  and  was  properly  excluded.  In  the  suit  at 
law,  there  must  be  judgment  for  the  defendant. 
The  delails  of  the  decree  will  be  settled  at  the 
trial  term. 


S;2Story,£q.  Jur. 


MINNESOTA  8UFREHB  COURT. 


John  ELLIOTT  a  at..  Appt*., 
•■ 

Jennie  CALDWELL  it  at.,  Setptt. 


*1.   1k•andlIlf9ottllerafere^-HeM,]u■tIlled 
tw  tbe  evidence. 
•Bead  notea  by  Knorocui,  J. 


8.  Tbmdoetrian  ot"mnhmtMjatlaleo^^ 
Mnoa"  of  buildinx  oontiaot*  dos*  not  apply 
wben  the  omimlons  or  daparture*  from  the  oiuh 
tract  are  InleafloDsl.  and  ao  aubetaiitlal  as  notte 
be  capable  of  remedr,  andUiatan  allowanoeont 
of  the  cbntract  price  would  net  ffive  tlie  owner 
eesentJallr  what  be  oontraoted  for. 


KOTB.— BufldffHF  eontraet;  "niM ontlal  eomjiUanee." 
A  sutetantlal  perfomianoe  of  atnilldlngcontmct 
isaUthatlSTeqalrWL  Woodward  v.  Fuller.  80  N.T. 
Sl^  Beoknuin  T.  Ptnkner,  81  H.  Y.  tU;  Phillip  v. 
Sallant,  IB  N.  T.  Oft  Qlaotii*  v.  Black.  (0  M.  T.  lU: 
Nolan  T.  Wbitntir,  n  N.  T.  M8;  Bllti  v.  Toovej,  IB 

s.  Y.  8.  a  i«a. 

One  who  invokes  tb«  proteotion  of  the  equitable 
doolilne  of  mbatantlal  perfonnaDoe.  In  order  to 
show  a  right  to  reoover  on  a  coDtiaot.  must  present 
aoaaamwbloh  there  haa  been  do  willful  omlaslon 
or  4«ti«rtui«  from  tbe  tenna  of  the  eontiact;  be 
91.,  R.  A. 


must  bave  talthfultr  and  boneatlr  endeavored  to 
perforro  It  la  all  pardaulus.  OlUeqtie  Tool  Oo.  v. 
Wilson,  ISP  Pb.  1): 

Wbeo  aoontract  baa  been  performed  In  a  sab- 
stantlal  part,  and  tbe  other  partr  has  voluntartlf 
Bcoepted  and  reeetved  Ube  beneflt  of  tbe  part  per> 
formanoe,  knowtur  that  the  oontnot  ts  not  betnr 
fullr  performed,  the  performance  of  the  leAIue 
cannot  be  Inalated  on  a*  a  condition  preoedeot  to 
payment  tor  the  benefits  received  from  tlie  part 
performance.  Wller  v.  Athot,  6  L.  B.  A.  Ml;  IN 
Has.  «U;  O'Dea  v.  Winona,  U  Ulnn.  OU 


XLLicn  T.  Oaldwkll. 


bk  oon-  bMn  nude  for  anj  <Uniair«s  he  may  b&ve  « 
tba  df  uined. 


■Btlon  for  tbe  pMtial  or  aatwd- 
xataa  paromiaiicaL  Tbe  mu«  ttet  tbitt  tha  p*r- 
Uil  porlOTtiuiioe  li  beiteflalBl  to  &  part;  ii  oot 
tiy-w**  trom  whioh  to  laplr  a  promlM  to  pkr  tor 
It.  Heooa,  la  tha  case  of  a  bulUlDK  on  land, 
vUoh  the  birfiaer  talli  to  oomplMe,  or  oonifletM 
faa  mannar  pot  aBbatantlKlly  oonfonalng  to  the 
omtfBot,  Aa  mara  bot.that  K  lemalDi  on  the 
land,  and  tha  ovnar  anjoya  the  beoeflt  of  It,  be 
haTinc  no  option  to  leleot  It,  la  not  auoh  an  ao- 
t^laooa  aa  wUl  impl;  a  promise  to  pay  for  It, 


n  It  ii  only  on  tbe 

a  Implied  one,  to 

•  and  Talue  price  of  tba  work 

0nna>,UKU 

APPEAIi  br  pUiDtlth  from  an  order  of  the 
DlKrict  Coun  for  Heonepin  Couotr  OTer- 
ruJiDg  (heir  molioD  to  set  aside  the  dearion  of 
ft  referee  Id  favor  of  defendants,  and  to  grant 
a  new  trial  in  an  action  brought  to  recover  the 
■mount  all^^  to  be  dne  npon  a  contract  for 
tbe  erection  of  a  certain  dwell  ing-houae.    4/' 

The 
V«aa; 

appeUanta: 

In  the  earlier  New  York  cases  the  rule  vas 
moat  rigid  requiring  literal  performance.  This 
has  been  greatlj  modified. 

WooAeardy.  FuUer.  60  N.  T.  813,  and  cases 
dted;  PhiUip  r.  QaUant,  62  N.  T.  £56. 

The  complaint  alleges  acceptance  of  work, 
and  all  the  fads  In  connection  with  the  devia- 
tion from  the  contract  as  it  appears. 

Winona  t.  Minn«»ota  R.  Gontt.  Co.  27  Minn. 
415.    See  also  Belt  v.  Sutton,  20  Minn.  411. 

The  party  who  receives  the  pOBsessloii,  and 

~iio7B  the  labor  and  materials  of  another,  is 

eed  to  make  compensation  for  what  he  has 

ived.  after  a  full  and  liberal  allowance  has 


enioys 
obligei 


ward  T.  Leonard,  1  Pick.  181;  Newman  t. 

Oregar,  S  Ohio,  849;  Britton  v.  Furiter,  8  N. 
H.  461;  D.ttit  v,  KitA,  1  Q.  Greene,  406;  Lord 
V.  Wheeler.  1  Gray,  282;  Ooidtmith  t.  SaTtd  3fl 
Ohio  St.  101,  citing  Jewtt  t.  Wteton,  11  He. 
846;  Tasbir  t.  Wiffiam*.  S  Wis.  363;  Malboa  t. 
Birnet/.  11  Wis.  IDT,  dlstinauiBhed;  Sermott  t, 
Jontt,  69  U.  8.  S  Wall.  1,  IT  L.  ed.  763;  Oitt- 
ter.T.  iViMtf,  9  Smith,  Lead.  Caa.  Tth  Am.  ed. 
•17. 

Where  the  ownec  has  knowledge  of  defectfre 
work  being  done,  and  makes  payment  with 
such  knowledge,  and  permits  the  contractor 
to  proceed  with  the  work,  it  operates  as  an  es- 
toppel upon  tbe  owner. 
Kail  V.  Beiiford,  1  L.  R.  A.  826, 77  Oal.  811 
PlaintlS  can  recover  the  contract  price  less 
amount   of  damages  caused  bj  nonperform- 


ft")  Ala.  311;  CtompSsB  v.  Hildebrandl  (Tex 

16,  18ST;  FijtiAtt  t.  SiredteA  E.  L.  Chunli,  5a 
Conn.  183;  PreAyterian  Cftureh  y.  SDopet  A. 
8.  O.  *  P.  Cb.  6a  Md.  588;  Fuller  v.  Rict.  S3 
Hicb.  435;  3  Greenl.  £v.  83.  et  teg.;  Saain  r. 
Beameae,  76  U.  6.  9  Wall.  254,  li  L.  «d.  G&l; 
Van  Bwen  v.  JHgga,  S3  U.  S.  11  How.  461, 
IS  L.  ed.  771. 

The  evidence  shows  such  a  pertonnance  of 
the  contract  as  cannot  be  ignored  by  the  courts. 

See  ffDea  y.  Winona,  41  Minn.  434,  and 
cases  dted.  See  a.lao  Ladt  v.  LiUU  (Minn.) 
Jan.  2U.  1890;  jStna  Iron  a  Steel  Work*  t 
Eouuth  Omnty  (Iowa)  Jan.  22,  189D. 

Meeirt.  D»T«nport  A  TUmu  for  re- 
spondents: 

If  plaintiff  baa  failed  to  perform  bis  special 
contract  be  cannot  recover  anylhlDg. 

Bond  V.  Corbett.  S  Minn.  2«;  MaeKvbin  t. 
Clarkton,  S  Minn.  247;  Bixlm  v.  Vtlkinton,  25 
Minn.  481;  Winona  v.  JUinnetata  B.  Const.  <h. 
37  Minn.  415:  .Mkcti  t.  MamUfid,  2  Mass.  147j 
Ohnttead  t.  Beaie,  19  Pick.  528;  Davii  t.  BaT' 
Tington,  80  N.  H.  029;  Gtaeiu*  v.  Blaek,  SO  N. 
T.  H6:  Phmip  f.  QaUant,  S3  N.  T.  264. 


Where  otte  part;  ayroaa  to  do  a  tblng  to  !the  sat-  < 
ktaoOoD  of  the  other,  and  the  eioelleooe  ol  the 
work  is  a  matter  of  taste,  the  emptoyer  may  reject 
it  wftbout  °w'g"'"g  anr  reason  for  hia  dlsaattefao- 
tfon:  and  tha  fact  that  be  lumrestad  an  alteration 
IB  a  ifcallii  aent  to  blm  Isnot  a  waiver  of  tbe  ooodi' 
Hon.   Qra7V.AhibamaNat.Bank,3aN.r.S.B.g». 

But  a  Just  Claim  under  a  eontnct  wbloh  provides 
that  the  work  shall  be  done  to  tbe  eatlre  satlatao- 
Ooo  of  the  other  part;  oannot  be  defeated  by  the 
•r  by  arbltcarllj  and  nnreasonably  Mflng  he  <■ 
-  '    '.    DaUv.Nobla,SJ.B.A.IH,liaN.Y. 


In  sood  faith  subMui- 
■  Of  his  contract,  but 
e  sUfht  omlMlons  or  defcoU  wblob 
*n  not  so  inw  iiHiil  as  to  defeat  tha  objiict  ol  tba 
paitiaa.  but  can  be  readllrremadiod.tlieooiiti  actor. 
In  an  aoUon  on  tbe  contract,  may  recover  the  eon. 
net  prtca  teas  the  damsxes  or 


It  of  the 
la  or  defeOtK  and  It  the  other  party  wishes 
to  datm  a  deduction  on  account  of  such  defects  or 
smlssloiia.  be  must  allege  and  prove  his  danuwes. 
Leeds  T.  UtUe  (Minn.)  Jan.  tt,  1890. 

OttvaOaBtM,  -»-'"■'">  the  beneOt '  ' 
ILB.A. 


IT  to  make  arbltraiT 
ohanges.  must  show  they  bave  performed  It  to  tlM 
letter.  Bush  v.  Brooks,  U  WMt.  Bep.  BBB,  TO  Hloh. 
US. 

Defendants'  failure  to  fomlah  eatlmatea  and  a 
llnal  eatlmate,  as  required  by  oontraot,  was  such  a 
failure  to  perform  by  them  as  gave plalntlS aright 
to  recover  what  his  labor  and  materials  were  worth. 
Ibid. 

Where  plalntlll  entered  uponpertormanoeof  the 
oontraot,  performed  a  part  and  furnished  a  part  of 
the  materials  In  aooordanoe  with  the  oontraot.  and 
was  ready  to  complete  the  aame,  when  daf  endanta 
took  possession  of  the  building  and  the  materials 
furnished  and  completed  tbe  work  without  tbe 
consent  of  the  plalntlH.— tbe  latter  bad  a  right  to 
treat  tbe  eontract  as  reaclnded.  and  to  recover  tor 
the  work  and  mitterlals  at  tbclr  reasonable  market 
value.    Bennett   v.  Olatfeldt.  B  West.  Hep.  e3I.  U> 

Dl.  las. 

Aooeptance  nf  work  entltlee  oontraotor  to  recov- 
er. See  note  to  BoetUer  V.  Tcii'llck  iTei.|SL.B 
A.zm  See  also  nuls  to  HanlejT.  Walker  <HlohJ 
L.B.  A.tOI. 


:y  Google 


Si 


HiKimaoTA  SnFBxm  Couxx. 


~  Such  groM  TloladoDR  of  contract  ooold  not 
bsppea  without  fraud  or  auch  grooi  tollj  as 

would  be  equal  to  frond  to  Ita  coDmqu«Dc«>; 
and  in  sucb  casea  do  recover;  will  be  allowed 
on  a  guantam  msniii  or  oaantvm  eoManl. 
Mai/aard  t.  Leonard,  7  Pick.180. 

MltclMll.  J.,  delivered  the  opinioa  of  the 

W«  have  carefnHj  read  the  evldenca  In  thia 


agreed  to  build  for  the  defendant  Jennie  Calf 
well,  according  to  cerlaio  plans  and  apecifica- 
tlona,  adwellinK-houBefora  gross  lum.  They 
BllegB  that  before  the;  made  their  Md  or  exe- 
cute the  contract  it  waa  agreed  that  certain 
changes  were  to  be  made  In  ine  plans  andspec- 
Iflcationa,  and  that  they  made  Iheir  bid  and 
entered  into  the  contract  with  reference  lo  such 
agreed  chanKes,  wbicb  were,  however,  tbrouRh 
mlalahe  or  inadvertence,  never  made  Tbey 
further  allege  that  they  have  fully  performea 
their  contract  by  constructinj;  the  bouse  ac- 
cording to  Buch  plana  andapeciflcationaasthua 
agreed  to  be  changed,  and  aak  that  the  nrilten 
contract  (of  wbicli  the  plans  and  specificnliaQB 
an  a  part)  be  reformed  so  as  to  conform  to  tbe 
intention  and  actual  agreement  of  the  parties, 
that  they  have  judgment  for  the  amount  of  the 
contract  price,  and  that  tbe  Judgment  be  de- 
clared a  specific  lien  on  tbe  building. 

The  dcfendaats  in  tbefr  answer  deny  all  the 
facts  set  up  !□  the  complaint  as  a  ground  for 
tbe  reformation  of  the  written  conliact,  which 
they  alleee  correclly  embodies  the  actual  a^ee- 
meut.  Tbey  also  aeny  that  plaintifU  have  per- 
formed their  contract,  but  allege,  on  the  con- 
trary, that  they  have  frauduleoUj,  and  by 
means  of  a  conspiracy  between  them  and  oue 
Jonee.  the  person  named  in  tbe  contract  as  the 
superviwr  at  the  conBtmction  of  the  building, 
made  numerous  material  and  subsLantial  del- 
ations and  departures  from  tbe  contract  by 
nainc  different  and  inferior  and  defective  ma- 
terial, and  doing  different  and  inferior  work, 
from  that  called  for  in  tbe  specifi  cations,  ao 
that  the  bouae  la  eaaentially  different  from  and 
inferior  ta  the  me  contracted  for. 

The  referee  finds  that  plaintiffs  executed  the 
written  contract  with  full  knowledge  of  ita 
contents,  and  without  any  mistake  or  over- 
sight. He  alto  flnda  that  plaintiffs  have  not 
completed  or  constructed  tbe  building  in  auh- 
•tantial  compliance  with  thia  contract,  but  have 
emitted  altogether  certain  tbinga,  and  have 
deviated  ana  departed  from  it  m  numerous 
partlcuiara  as  to  the  kind  and  quality  of  both 
the  maierials  and  the  work,  which  hespeciflee. 
Without  enumerating  these,  it  Is  enough  for 
present  purpoaea  to  lay  that,  taken  as  a  whole, 
tbev  are  not  mere  slight  defects  or  omissions, 
which  may  be  remedied  without  difficulty,  so 
M  to  give  defendants  substantially  the  build- 
ing thqr  b«tg«ined  for,  but  that  they  are  of  a 
miMtanlUI  nature,  which  run  through  the 
whole  work,  and  are  now  incapable  of  correc- 
tion, and  render  the  house  substantially  differ- 
ent from  and  Inferior  to  the  one  vhit^  plain- 
tills  contracted  to  build. 
9L.B.A. 


and  the  floor  Jolsta,  floor  lining,  studding,  etc, 
up.  From  the  referee's  descnption,  it  appean 
that  at  this  date  the  plaintiffs  had  already  made 
the  greater  number  of  tbe  moat  mstenal  de- 
partures and  deviations  already  referred  to. 
The  referee  further  finds  that  all  departure* 
and  deviations  from  ttie  specifications  by  plaiD- 
tUfs  prior  to  that  date  were  made  with  the 
knowledge  and  consent  of  Jones,  but  without 
tbe  knowledge  or  consent  of  the  defendants: 
also  that  lhe<r  were  made  by  plaintiffs  well 
knowing  that  the  same  were  unauthorized  bT 
the  defendants,  and  for  the  purpose  of  defraud- 
ing tbe  defendant  Jennie  Caldwell;  that  tbs 
last  work  was  none  by  the  plaintiffs  on  tfas 
buildiog  on  Hay  8;  that  on  May  IS  defendaott 
moved  into  it.  and  occupied  it;  that  before  do- 
ing so  they  requested  plaintiffs  to  complete  ft 
in  conformity  with  tbe  plans  and  spedflcetioDS, 
which  they  refused  to  ao;  that  the  defendant! 
have  never  at  any  lime  accepted  tbe  buildiDg 
as  complete,  or  as  erected  In  conformity  to  th» 
requirements  of  the  contract.  The  referee  also 
stales  that  he  is  unable  to  find  from  the  evi- 
dence that  the  defendants  ever  excused  the 
plaintiffi  from  conforming  to  the  specifications 
m  any  of  the  particulars  specihed.  This  Is  ~ 
equivalent  to  a  finding  in  the  negative,  or  that 
the  fact  was  not  proven. 

Upon  Bucb  a  stale  of  facts,  the  plaintiffs  can- 
not recover  on  the  express  contract,  becauaa 
they  have  not  performed  it  on  their  part,  and 
performance  is  a  condition  precedent  to  pay- 
ment. They  have  not  at  all  brought  thent- 
selves  within  tbe  liberal  rule  of  "substantial 
performance"  laid  down  in  Ltedt  v.  LitUs 
(Uiun.),  44  N.  W.  Rep,  UOQ,  for  the  omiasiona 
and  deviations  were  not  slight  and  easily  rem* 
edied,  but  subBtaatial  and  remediless,  except 
by  tearing  down  and  rebuilding  tbe  atruetuie. 
Neitbcr  were  they  the  result  of  mistake  or over^ 
sight,  but  intentional,  and  even  fraudulent. 
And  we  may  remark  here,  in  passing,  that  thtt 
veiy  nature  of  the  deviations,  as  in  using  in- 
ferior and  defective  malerisi  all  through  the 
building,  is  intriaeic  evidence  strongly  sup- 
porting the  finding  that  plaintiffs  acted  fraudu- 
lentlv.  No  case,  we  lilnk,  can  be  found  wbera 
the  aoctrine  of  "substantial  performance"  was 
applied  to  such  a  stale  of  facta.  To  Jusllfy  a 
recovery  upon  the  contract  as  substantially 
performed,  the  omissions  or  deviations  must 
be  the  retult  of  mistake  or  inadvertence,  and 
not  intentional,  much  leas  fraudulent;  and  they 
must  be  slight  or  susceptible  of  remedy,  so  that 
an  allowance  out  of  tbe  contract  price  will 
give  the  otber  party  substantially  what  he  con- 
tracted for.  They  must  not  bevubstautlal,  and 
running  through  the  whole  work,  so  as  to  be 
remediress,  and  defeat  tbe  object  of  having 
tbe  work  done  In  a  particular  manner.  A&a 
these  are  questions  of  fact  for  the  jury  or  trial 
court.  OtmiUad  v.  Beak,  IE)  Pick.  6^;  WooO- 
uard  r.  FttOer,  80  H.  Y.  8ia. 

It  may  seem  a  harsh  doctrine  to  hold  that 
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certain  manner,  vhlcb  joa  ht,n  not  done." 
*riie  fault  li  with  the  one  who  voluntarily  yIo- 
laXea  hia  contract 

Tbe  plaintiff*,  bowerer,  contsod  tbat,  even 
tf  thej  are  not  entitled  to  recorer  upon  toe  ex 
-pnaacontnct,  ibejare  eniltled  to  recover  upon 
an  Implied  contract  tbe  measure  and  value  price 
-of  Ui^T  labor  and  material.  Tbe;  claim  that 
the  erideoce  showa  that,  at  least  after  Decem- 
ber 4,  the  defendanta,  with  knowledge  of  Ibese 
-deviations  from  tbe  contract,  without  objec- 
tloDS  permitted  them  to  go  on  and  eipeud 
money  and  labor  on  the  bnildiog,  and  have 
•iDce  occupied  it,  and  are  enjoyinf;  the  benefit 
-of  it.  It  IS  Bufflcient  answer  to  this  to  saj  that 
the  plaintiffs  did  not  In  their  complaint  predi- 
cate their  rich!  of  recovery  on  any  such 
Sound,  and  there  la  nothine  in  the  record  to 
dicate  Ihat  tbe  parties  rolunurily  litigated 
an;  iaaue  outside  the  pleadings.  The  plaintiffs 
declared  eipreaaly  and  eicTuaively  upon  the 
written  contract  which  they  sought  to  have  le- 
fonned  and  enforced.  It  Is  true  that  they 
alleged  in  their  complaint  that  tbeir  labor  and 
material  were  reasonably  worth  tbe  contract 
price,  but  they  oowhere  allege  any  other  con- 
tnct  for  ita  performance  or  promise  to  pay  for 
H  except  the  wriltea  one.  The  allegation  that 
the  work  was  accepted  hy  the  defendants  can 
only  mean  that  they  accepted  It  as  performance 
of  the  eipreas  contract, — a  fact  which  Is  found 
against  Uiem  by  the  referee.  But,  even  if  the 
Irane  had  been  in  tbe  case,  the  most  that  could 
beclilmed  for  the  evidence  la  that  the  existence 
of  any  implied  contract  to  pay  the  measure 
and  value  price  was  one  of  fact  for  the  referee; 
and  plaintiffs  have  no  finding  in  their  favor  on 
inj  Bucb  issue.  That  tbere  are  casea  where, 
the  special  contract  temaining  open  and  un- 
perronned,  an  action  msv  stilT  be  maioialned 
to  recover  compensation  lor  what  Ihe  plaintiff 
hai  done  under  it,  cannot  be  doubted.  See 
CulUr  V.  FOudi,  2  Smith,  Lead.  Cas.  7tb  Am. 

Wlthmit  entering  into  any  general  discussion 
of  this  subject,  we  may  say,  generally,  as  ap- 
plied to  cases  like  the  present,  that  euch  an 
action  can  only  be  maintaiDed  where  a  new 
eoDtract  may  he  implied  from  the  conduct  of 
the  parties  to  pay  a  remuneration  commensur- 
ate with  tbe  benefit  derived  from  tbe  partial 
perfoctnance:  for  an  ezpress  coniract  neces- 
nrilv  excludes  a  contemporaneous  implied  one 
In  relation  to  the  same  matter.  The  acceptance 
-of  the  benellt  of  a  panial  performance,  or  of 
performance  la  a  wav  different  from  that  con- 
tracted for,  where  lie  party  has  the  option  of 
remmiDg  or  rejecting  the  consideration  per- 
fonned,  wfll  uaually  he  sufllcieDt  to  Imp^  a 
prDmise  to  pay  a  compensation  commenBi,rate 
with  the  benefll  accepted.  But  the  mere  fact 
'thatapatt  performance  has  been  beneficial  la 
acn  enongh  to  render  the  party  benefited  liable 
to  pay  for  the  advantage.  It  must  appear  that 
he  bu  taken  tbe  benefit  under  circumstances 
nfficient  to  raise  an  Implied  promise  to  pay 
iat  the  work  done,  notwithstanding  the  non- 
peifonnaoce  of  Ihe  special  ooniract.  Thcre- 
■OR,  In  a  case  of  a  building  on  land  under  a 
■WWlfact  whicdi  tbe  bnllder  fails  to  complete, or 
^htch  he  completes  In  a  manner  not  'ctmrorm- 
•n  to  tbe  contract,  so  that  the  owoer  cannot 
<K  charged  with  Ihe  contiact  price,  the  mere 
*L.R.A. 

Bee  also  18  L.  R.  A.  359. 


fact  of  the  bnlldtng  remaining  on  the  land, 
and  that  tbe  owner  resumed  possession  and  en- 
joya  the  fruits  of  the  labor,  is  not  such  an 
acceptance  aa  alone  will  imply  a  promise  to  pay 
for  it;  for  Ihe  possession  of  tbe  land  necessarilr 
involves  possession  of  the  buildings  in  thefr 
existing  siale,  and  the  owner  has  no  optioD  of 
rejecting  tb em.  Leake,  ConL  66;  Munro  t. 
ttutt.  8  El.  &  Bl.  788. 

But  It  Is  unnecessary  to  pursue  this  subject 
further,  for  the  question  whether  the  defend- 
ants by  their  conduct  waived  the  special  con- 
tract, and  impliedly  promised  to  pay  fora  sub- 
stantially different  and  Infenor  building, 
according  to  its  reasonable  value,  was  not  an 
iiisue  in  the  case;  and  the  finding  that  they 
never  accepted  the  building  as  performance  of 
the  express  contract  is  abundantly  supported 
by  the  evidence.  The  newly  discovered  evi- 
dence was  purely  cumulative,  and,  as  to  the 
only  really  material  part  of  it,  the  plaintilTa 
furnished  no  sufficient  excuse  for  not  produc- 
ing It  at  tbe  trial. 

Onier  afflrTiud. 


Ella  H,  MOORE,  Betpi., 
H.  a.  HORHAN,  Appt. 


'1>  I'ender  of  tfa«  Kinoiuit  da«  npon  a 
proiul*aoi7  note  secured  br  a  cbattel  mort- 
BBse,  tliough  made  after  tbe  not«  has  matured, 
eitmsulaliw  and  dlschargea  tbe  hen  of  the  nort- 
aaae. 

).  Itlanotneceaaaij  tokeeptlfteadT 
gpoodbybrlniriiir  the  money  Into  court  In  easa 
an  action  litbereBfterbroushtbr  themortaasea 
to  obtain  poeaeealonoFthe  otiattela. 
S.  In  nicli  *  caae.  bow«T«r,  Um  proof 
■honld  ba  cleKr  that  tba  lender  was  falriy 
made,  and  delltKrateIr  and  Intentlonallj  tef used 

*Head  noteaby  Ooluhs,  J. 


atoolule  tender  of  tlie  amount  dne  on  a  not* 
secured  by  a  chattel  morticaae.  made  tbe  day 
Bf  ter  the  debt  Is  due,  but  kept  good,  devests  tiis 
lien  of  the  mortgaara.  Knox  v.  WilHams,  M  Meb. 
sao. 

Where  tender  has  only  the  effect  of  ertlnruiah- 
Ids  the  lien,  and  does  not  disobarge  the  detit,  tirlns- 
ing  tbe  money  Into  oourt  is  not  required.  Cass  v. 
Hlirenbotam.  1  Cent.  Bep.  BIS,  100  N.  T.  »S;  Eort> 
right  y.  Cady,  sm.Y.JUB. 

Where  tender  of  a  debt  by  the  pledgor,  ooadi- 
tloned  on  return  of  ttie  pawn,  la  refused  by  the 
pledgee,  llie  pledgor  need  not  pay  tlie  moDoy  Into 
court.  In  an  action  to  recover  the  pawn.  Suohce- 
fusallaaoonversiOD.    nid. 

The  refUBBl  of  either  party  to  perform,  where 
performance  Is  tendered,  furnishes  ground  for  an 
■otlon.    HolmCH  V,  Holmes.  12  Barb.  188. 

A  tender  of  the  wfaole  sum  which  la  In  fact  due 
on  a  mortgage,  and  k  refusal  to  aocept  It,  does  not 
diBchanre  tbe  security  If  ihe  refusal  was  anoom- 
panted  by  a  t>ona  Ode  chilm  of  right  wbloh  wn  b»> 
lleved  In  by  the  creditor,  and  waa  not  wantonly 
put  (orwardasacoTPrtoawronKpiirpooe.  Union 
Hut.  L.  Ins.  Co.  V.  Uniou  Mills  Plaster  Co.  (HIchJ  > 
L.  K.  A.  DO,  ST  Fed.  Bep.SSS 
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Iv  tta  mortcHM  that  m 


aiuie  S,  1890.) 

APPEAL  lln*  defendant  from  an  order  of  tbe 
District  Court  lor  Jackwa  County  OTer- 
TOllng  a  moUoii  for  new  trial  after  judgment 
in  favor  of  plaintiff  in  an  acdoD  brought  bf  a 
mortgasee  to  recover  poaseaaloti  ol  the  mor^ 
gsjced  chattels  from  tbe  mortgagor  after  condl- 
tioD  broken.     Berried. 

The  facta  are  full7  (tsted  in  tbe  opinion. 

Mr.  Q«orB«  W.  WiUon.  for  appoltant: 

Tbe  law  doe*  not  provide  for  the  lender  to 
be  deposited  In  court,  nor  even  that  Ihe  partj 
•hould  keep  tbe  Identical  mooej  in  his  poases- 
■ioD  at  all  timu. 

Mitehetl  y.  Vermont  Copper  Min.  Oo.  07  N. 
T.  380;  Pinney  t.  Jorgtnaon,  27  Minn.  86; 
EoriAHghi  v.  Gady,  31  N.  T.  348;  Can  t. 
Higmbotam,  1  Cent  Rep.  815,  100  N.  7.  248, 
and  autlioritlea  there  cited;  Flandert  t. 
Chamberlain.  31  Mich.  805;  Bartdt.  Lopt.i 
Or.  831:  Balmt  v.  Wan^agh,   16  Minn,  118. 

Mr.  T.  J.  Knox,  for  respondent: 

Where  tbe  forfeiture  was  complete  when  tbe 
tender  was  made  and  tbe  mortgagor  bad  no 
other  interest  in  or  to  tbe  propert;  than  the 
naked  possession  without  right  and  tbe  equitj 
of  redemption.  In  order  lo  enable  defendant  to 
avail  himself  of  the  lender,  it  must  be  kept 
Kood. 

See  Jones,  Chat.  Hortg.  gg  083-887,  and 
cases  cited;  Tumpkini  v.  Baite,  11  Neb.  147; 
Patatiin  r.  Pierce,  13  Wend.  61;  Boone,  Uortg. 
g366. 

In  ererr  State  where  tbe  legal  title  lo  tbe 


Boone,  Mortg.  g  36i^  Saiith  t.  Phillipi,  47 
Wia.  202;  Woody.  Dvdlei/,  8  Vt.  430-  Porta- y. 
Parmi]/,  43  How.  Pr.  44S  ;  Merehantt  JCat. 
Bank  of  A.  PomI  t.  MeLavgMin,  3  Fed.  Hep. 
138;  a-ain  y.  McGoon.  66  HI.  431;  Perre  f. 
Caitro,  14  Oal.  S19. 

In  mort^gea  of  cbatlels  tbe  mortgagee  takes 
the  legal  title,  and  the  mortgagor  retains  only 
an  equity  of  redemption  In  the  mortgaged  prop- 


Oat 


Oateiy.8Mith,31Siaji.W;  Manny.  Ffotiw, 
25  Minn.  SOO;  FleleAer  v.  Ifewietk,  80  Minn. 
135;  Kellogs  r.  Oletm,  84  Hlnn.  108.  And  see 
Jones.  Chat.  Mortg.  Gg  1,  699. 

This  being  so  it  follows  that  a  lender  after 
forfeiture  doea  not  have  the  effect  to  extin- 
gulab  tbe  mortgage  or  to  revest  tbe  title  in  tbe 
mortgagor,  and  is  not  available  as  a  defense  in 
■n  action  by  Ibe  mortgagee  for  tbe  possession 
of  the  property,  unless  kept  good  by  bringing 
the  money  into  court,  or  being  at  all  times 
ready  and  willinr  to  pay  the  same. ' 

TompkiTu  T.  i^fM,  ntpra. 

PlaintifC  wss  wUlIog  to  accept  the  money 
and  apply  It  aa.  the  notes,  but  defendant  wanted 
it  to  be  accepted  in  full  settlement.  This  was 
a  condition  ne  had  no  right  to  make,  and  vio- 
9L.B.A. 


laled  the  tender,  vna  If  It  wm  otherwlae  suffl- 
clent. 

Tbmnib'ni  t.  B<aU,  npra;  Sderkin  y.  SH^ 
lata,  60  Wia.  880;  8  Oreenl.  £v.  %  BOS. 

Colllna,  /.,  delivered  the  opinion  of  t]>» 

Acdon  of  claim  and  delivery  brought  b7  & 
mortgage  against  a  mortgagor  to  recovw  hm- 
session  of  certain  domestic  animals.  Mort- 
gages had  been  given  upon  distinct  property 
to  secure  separate  notee.  By  the  verdict  of  the 
Jury  the  animals  described  in  one  of  thesa- 
mortgages  were  awarded  to  plaintiff,  while- 
those  covered  by  the  oiber  were  held  lo  belong 
to  defendant,  tinder  the  charge  of  tbe  court, 
this  conclusion  must  have  been  reached  by  de- 
termining that  one  of  tbe  notes  waa  tainted 
with  usury,  and  hence  tbe  mortgage  securioE 
it  invalid,  while  tbe  other  was  not.  By  thS' 
charge  there  was  excluded  from  tbe  consIdeTk- 
tlon  of  the  jury  all  testimony  in  reference  to- 
tenders  made  by  the  defendanl  mortgagor  after 
be  bad  defaulted  in  his  payinents,  and  Just 
prior  to  tbe  commencement  of  this  action.  In 
substance,  this  teslimony  waa  Ibat  defendant, 
in  dtie  form,  bad  twice  tendered  to  plainllS  is 
payment  of  bia  notes  a  sum  of  money  diCferiDg^ 
in  amounCeacb  lime,  and  that  on  each  occasion 
the  tender  had  been  rejected;  and  that  be  bad 
thereafter  retained  tbe  money,  so  tendered,  Ia 
bis  possession,  ready  for  the  plaintiff  should  it 
be  called  for,  until  after  the  property  in  dis- 
pute had  been  sold  upon  a  foreclosure  of  the 
mortgages.  The  fact  of  these  tenders,  and  the- 
amount  of  each,  seems  undisputed,  the  real 
difference  between  the  parties  being  aa  lo  tha- 
balance  tben  remaining  due  and  unpaid  upon 
the  defendant's  notes.  Tbe  sole  reason  given 
by  plaintiff  for  refusing  to  accept  the  mooer 
o&cred  by  defendanl  waa  that  it  was  ineufn- 
cient  in  amount.  The  defendant  In  his  answer 
averred  a  readiness  lo  pay  the  tialance  which 
he  admitted  and  alleged  lo  be  dueon  his  notes, 
and  averred,  further,  that  he  brought  this 
sum  into  court  for  plainiiS,  but  there  was  so 
actual  deposit  or  offer  to  deposit  the  amount 
in  court.  Upon  tbe  other  band  Ibe  lealimony. 
as  before  stated,  showed  that  the  money  wa» 
kepi  by  defendant  but  a  few  days,  until  the 
properly  was  sold  on  foreclosure.  Tbe  posi- 
tion of  the  court  below,  taken  upon  tbe  trial, 
and  ako  when  it  refusMl  lo  allow  tbe  motion' 
appealed  from,  waa  that  tbe  defendant  should 
have  kept  his  lender  good  by  bringing  tbe 
money  into  court  for  payment  to  the  plaintiff 
should  it  have  been  determined  by  the  jury 
tbat  It  nasBufBcient  in  amount  Thequcstlon 
before  us— Ibe  effect  of  a  tender  made  subse- 
quent to  default  in  the  condilinns  of  a  mort- 
gage— has  never  been  presented  to  this  court. 
In  Balme  v.  WambaugA,  16  Minn.  118,  it  wa» 
assumed,  expressly  for  tbe  purposes  of  a  con- 
sideration of  tbat  case,  that  a  sufficient  lender 
of  the  debt  on  tbe  law-day,  and  a  refusal  to 
accept,  discharged  the  lien  of  a  mortgage 
upon  real  property,  although  tbe  tender  waa 
not  kept  g<M>d. 

Tbe  subject  of  tender,  in  case  of  a  debt  w^ 
cured  by  chattel  monpige,  was  also  leferred 
loin  Coj/in  v.  HeynoUU.^l  Minn.  456;  Ferguton 
V.  Bagan,  25  Minn.  185;  Norton  y.  Baxter.  41 
Minn.  146,  4  L.  R.  A.  805,  and  RtUan  y.  Mott 
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(Hlnn.)  4*  N.  W.  Rep.  an.  Bnt  the  DCCCHltf 
of  keeping  the  tendw  good  bj  payment  of  the 
money  Into  conn  when  the  mor^gee,  refut- 
ing, after  condWoD  bndten,  to  accept  It.  com- 
■nenoea  «  poaaenoiy  action  for  Ihe  mortgaged 
property,  6  now  the  qneition  to  be  determined. 
* '  1  law,  when  It  was  held  that  a 


•equent  of  pajtng  the .. 

time  ipedfled  (on  the  "Uw-da3',"  as  It  was 
then  termed).  It  was  will  settled  that  a  tender 
ftnd  refusal  upon  the  law-daj  extinguished  tbe 
lien  of  the  mortgage,  although  the  debt  re- 
mained. But  la  case  the  money  was  not  ten- 
dered when  due,  upon  tbe  exact  day,  the 
estate  Tested  abaololely  In  the  mortgagee. 
Even  payment  and  acceptance  thereafler  dfd 
not  reveat  tbe  estate  In  the  mort^gor  without 
«  recoDTeyance  from  the  mortgagee.  In  case 
of  a  tender  and  refusal  after  maturity  of  the 
debt,  the  lien  was  not  exUnguished,  nor  the 
character  of  Ihe  mortgac«e's  estate  changed. 
A  mortgagor's  only  remedy  was  Id  equity,  bv  t, 
bill  to  redeem.  It  was  settled  at  an  early  da; 
In  tbe  State  of  New  York,  In  opposition  to  the 
ancient  doctrine,  that  a  mortgage  upon  real 
property  was  a  mere  security  or  pledge  of  the 
Mod  covered  by  it  for  the  money  borrowed  or 
mentioned  in  It;  that  the  mortgagor  remained 
the  owner  of  tbe  estate,  entitled  to  its  poe- 
■eanon  until  devested  by  foreclosure;  and  that 
an  acceptance  of  tbe  amount  due  on  tbe  mort- 
gage, at  any  time  prior  to  a  foreclosure,  dis- 
cfauTged  the  iacumbraocB  on  tbe  land,  pre- 
cisely as  an  acceptance  at  the  amount  for 
which  personal  property  was  held  discharged 
the  pledge.  With  this  view  of  the  law  in  re- 
gard to  rcal-Cdlate  mortRBgea,  came  the  conten- 
tion that  DO  sound  distmclion  could  longer  be 
maintained  between  a  tender  and  refusal  upon 
tbe  due  or  law  day,  and  a  tender  and  refusal 
upon  any  day  Ibereafter,  prior  to  foreclosure; 
and  io  hortrigbt  t.  Cady,  »1  N.  T.  843,  It  was 
held  that  a  tender  of  tbe  money  due  on  a  real- 
property  mortgage,  at  any  time  before  tore 
closure,— though  made  after  tbe  law-day  and 
not  kept  good. — exilngiiiabed  and  discharged 
the  mortgage  lien. 

This  doctrine  in  r^rd  to  real-propertv 
mortgages  has  beeu  iteadlly  adhered  to  In  the 
Slate  of  New  York,  and  with  the  common  law 
correctly  stated,  as  it  bas  been,  la  respect  Io 
thesweepineeflect  of  a  tender  made  upon  due- 
day.  It  ia  difficult  to  see  what  distinction  can 
BOW  be  sngMsted,  when  considerioE  the  force 
and  effect  of  a  tender  made  upon  the  law-day 
and  one  made  thereafter.  We  are  positive 
Dooe  can  be  pointed  out  wblcb  possesses  any 
real  merit;  and  tbe  doctrine  annnunced  In  the 
Sortright  Cau  has  been  adopted  elsewhere, 
without  regard  to  the  character  of  tbe  security, 
whether  real  or  petsonal.  Ftajiden-v.  Cham- 
ierlain,  24  Mich.  806;  BarUl  v.  L^,  S  Or.  321. 
But  in  JVova  T.  Fyoto^.SO  Hun.  46S,  itwas 
held  inapplicable  in  tbe  case  of  a  ctaallel  mort- 
gage because  of  the  diHercnce  in  structure  and 
effect  between  such  a  security  and  a  mortgnge 
npon  real  estate,  tbe  laller  being  a  Ilea  only, 
and  conveying  no  title  to  tbe  laud,  while  ibe 
former  transferred  tbe  title  at  once,  subject  to 
a  defeasance  by  performance  of  tlie  couditlon 
»  L.R.A. 


annexed,  tbe  pavment  of  tbe  debt.  On  appeal, 
this  case  was  affirmed  on  another  point.  114 
N.  T.  304. 

The  character  of  the  real-estate  mortgage, 
and  tbe  status  of  tbe  lands  covered  thereby,  are 
tbe  same  in  this  Stale  under  our  statutes  a*. 
they  were  declared  to  be  br  the  courts  of  New 
York  many  years  ago  while  the  same  distlno- 


has  been  announced  repeatedly  In  the  dsdalona 
of  this  court  that  the  former  veals  in  the  mort- 
gagee a  defeasible  title  in  Ihe  mortgaged  prop- 
erly, and  upon  default  be  ts  entitled  to  po>we»- 
HJon  without  foreclosure,  unless  atipulated  to 
the  conttarr,  eublect  to  tbe  mortgagor's  right 
of  redemption.  There  has'  been  of  late  yean 
considerable  legislation  upon  tbe  subject  of 
chattel  mortgages,  with  a  *iew  to  guarding  and 
protecting  the  riehia  and  interests  nf  tbe  mort- 
Mgor.    AJlhougo  technically  tbe  legal  title  to 


rights  which  formerly  resulted  from  that  rule 
of  law.  He  cannot  arbitrarily  and  unreason- 
ably take  possession  of  the  chattels  prior  Io  the 
time  the  mortgagor  is  in  default  in  bis  pay- 
ments. Unless  power  to  sell  ia  granted  by  tbe 
mortgage,  a  foreclosure  thereof  must  be  made 
by  service  of  a  notice  of  intent  to  foreclose,  the 
foreclosure  becoming  complete  at  the  expira- 
tion of  sixty  days;  and  peadlag  these  proceed- 
ings, it  does  not  seem  to  be  aUiulutely  essentia) 
that  possession  should  be  taken  by  tbe  mort- 
gagee. If  by  tbe  terms  of  the  mortgage  a  sale 
be  anthorlzed  as  a  method  of  foreclosure,  IL 
must  be  public,  and  after  due  notice,  as  pre- 
scribed by  Ihe  Statute,  Until  tbe  foreclosure 
is  complete,  either  by  service  of  the  notice  of 
intention  to  foreclose  and  tbe  expiration  of  the 
period  of  sixty  days  thereafter,  or  by  a  public 
sale  of  the  property  under  tbe  terms  of  the 
mortgage,  the  right  to  redeem  is  fully  recog- 
nized BJtd  protected.  If  the  mortgagee  baa 
reduced  the  possession  to  himself,  a  tender  be- 
fore actual  sale,  and  a  refusal  to  accept  tbe 
amount  due,  with  costs.  If  auy  there  be,  con- 
fers upon  tbe  mortgagor  the  right  to  maintain 
-^plevin,  or  clsim  and  delivery,  for  the  prop- 


Laws  187S,  chap.  OS;  Gen.  Laws  188B,  cban. 
ITl)  have  bad  a  practical  effect  upon  the  rule- 
of  law  that  tbe  legal  title  to  tbe  mortgaged  ' 
chattels  veals  In  tbe  mortgagee,  and  that  be  ia 
entitled  to  possession  thereof  upon  default  of 
the  annexed  couditiona.  It  still  exists,  and  for 
obvious  reasons,  not  appsrent  in  esses  where 
real  property  has  been  mortgaged,  will  con- 
tinue to  exist  But  in  truth  very  little  differ- 
ence csn  be  pointed  out  between  the  rlgbts, 
privileges  ana  remedies  of  the  mortgagor  of 
real  and  personal  property,  either  In  the  alnJC^ 
ure  of  the  mortgage  or  its  effect.  As  against 
third  parties,  one  must  be  flied.  Ihe  other  put 
upon  record;  as  to  either,  redemption  may  be 
made  after  default,  upon  payment  of  the  debt 
secured  thereby  within  a  spcciBed  Intervat  of 
lime,  denominated.  In  each  cn^e,  a  "period  for 
redemption."  Tbe  same  kind  of  an  instru- 
ment, a  certificate  in  writing  (executed  with 
more  formality  In  esse  tbe  security  is  upon  real 


.glc 


UnmsoTA  SuTBUu  Couar. 


tberafoie  more  in  tbeorr  Uiaa  in  practice.  If 
«bia  be  to,  wh;  should  a  different  effect  be 
^vea  ft  tender  made  of  the  amount  of  a  debt 
To  tfae  one  case  tban  la  Ihe  otherf  We  can  dl>- 
coytx  no  leasoo  tor  %  dlstlDCtiOD  wblch  com- 
mends ilaetf,  and  no  leaton  li  cuggealed  in  ibe 
•declrionsdted  bj  reapondeDt,  except  that  based 
upon  the  technlcallt;  before  referral  to,  that  a 
mortgage  upon  real  e«at«  U  a  mere  Iten,  while 
«  mortgage  on  petsooal  property  veMa  the  legal 
title  thereof  In  (be  mcntgagee.  This  la  not 
aatiifactory,  and,  In  analogj  with  the  rule  laid 
down  in  case  of  nal  eMate  Mcurity,  which  is 
well  Rupported  on  principle  and  by  authority, 
we  are  of  the  opinion  that  the  effect  of  a  ten- 
der of  the  amount  (tfadebt  secured  by  a  cbattel 
monga^  though  made  after  malurliy,  la  to 
cztinguish  and  discbaige  the  lien,  the  debt  only 
remuiiing;  and  that  it  is  not  necessary  to  keep 
the  tender  good  by  depositing  the  money  in 
court,  In  case  an  action  Is  thereafter  brought 
by  the  mortgagee  to  obtain  possession  of  the 
«battela. 

It  is  urged  in  some  of  the  cases,  where  a  dif- 
ferent conclusion  has  been  reached,  that  the 
adoption  of  this  rule  must  work  great  bard- 
■hlp  and  InJostJce  to  the  mortgagee,  frequpnily 
caushig  a  lose  of  the  entire  debt;  but  certainly. 
In  this  respect,  the  rule  will  not  be  more  unjust 
when  invoked  as  to  chattel  than  wtaeo  govern- 
ing a  real  property  mortgage,  or  than  when  it 
is  applied,  as  it  always  has  been  without  hesi- 
tation, in  the  case  of  a  pledge.  See  Nortva  v. 
Baiter,  lupra,  and  caaes  cit«l. 

As  was  said  in  the  Kortright  Oim,  It  is  not 
perceived  how  the  mortgagee  is  to  be  embar- 
raswd  by  the  eatablisbmeot  of  this  rule.  If  the 
mortgagor  does  not  tender  the  full  amount  due, 
the  lien  of  the  mortgage  is  not  extinguished, 
and  he  runs  no  risk  la  accepting  IL  If,  npon 
the  other  band.  It  Is  lufflcient  In  amonnt,  bis 
4lebt  U  paid,  and  that  Is  all  he  baa  any  rigbt  lo 
demand.  It  la  his  own  Icily  it  he  attempts  to 
exact  more.  But,  In  view  of  the  aerioiis  con- 
sequences which  might  possibly  result  from  a 
retusal  to  accept  such  a  lender,  the  proof 
should  be  clear  that  it  was  fairly  made,  delib- 
erately and  intentionally  refused  by  Ihe  mort- 
gagee, that  sufficient  opportunity  was  afforded 
to  ascertaio  the  amount  due,  and  that  a  sum 
eufflcient  to  cover  the  whole  amount  due  was 
absolutely  and  unconditionally  tendered.  Tvt- 
hiil  V.  Jfomi,  81  N ,  T.  M,  See  also,  upon  the 
snfflciency  of  a  tender,  ^orey  v.  Krewttm,  65 
lod.  887;  wader  v.  Buly»,  B  Barb.  408;  Ouan 
yai.  Bant  v.  Fant.  60  N.  T.  474;  J/iUon  t. 
Satnon.  17  Hlnn.  384. 

As  th«  character  of  the  tender,  whether  con- 
ditional or  otherwise,  and  its  sufflciency  as  to 
amount,  should  have  been  submitted  to  the 
]nry,  under  proper  instructions,  tbe  trial  court 
erred  to  its  ruliug,  and  a  new  trial  must  be 
had.  *^ 

OrdgrreetncA, 


Ruoa,  Api*. 

*1.  Tbar*  1«  ftB  laipUsd  eontraet  1m> 
I  wttuii  a  pbotoBr«.ptaar  and  him  ma* 
totar  that  the  nrsrativa  for  which  (be  oustoincr 
alia  shaU  onlr  b*  uaed  lor  the  printing  ol  nioh 
photosraphlo  portnita  aa  the  oustomer  inB7  or- 
der or  authorlM. 

8,  ^M  eoBpIalnt  herelii  states  a  sood  owm* 
ot  action, 

(July  1.  leOOL) 

APPEAL  bv  defendant  from  an  oider  of  tha 
District  Court  for  Hennepin  County  over- 
ruling a  demurrer  to  the  complaint  in  aa  ac- 
tion gainst  a  photographer  to  recover  damages 
for  an  alleged  Improper  use  of  a  photograph 
QWative.    4ffln>ud. 

The  case  sufficiently  appears  In  the  opinion. 

Mr.  J,  H  Dobbin  for  appellant. 

Meur».  Lane  A  Johnson  for  respondcDt, 

Colllnsr  J.,  delivered  the  opinion  of  tfas 

The  complaint  in  this  action  Is  not  a  model, 
as  is  admitted  by  the  attorney  who  drew  It, 
but  It  appears   therefrom   that  defendant,   i 


photographic  portraits  of  herself;  and  that 
subsequently,  wittuiut  the  order  or  consent  of 
plaintiff,  be  made  and  delivered  to  a  detectiTft 
another  of  these  photographs,  who  used  it  Im  a 
manner  particulariyataled  in  the  pleading,  and 
claimed  to  hare  been  highly  improper,  uijtuh 
ticeta  defendant,  it  is  right  that  weshould  hen 
remark  that  it  is  nowhere  averred  In  the  oom* 
plaint  that  the  occupation  of  the  detective  waa 
known  to  him,  or  that  he  knew  that  the  photo- 
graph so  delivered  waa  to  be  used  in  the  man- 
ner stated  in  the  complaint,  or  In  any  othw 
improper  way.  Tbis  action  was  brought  vo 
recover  dnmages,  and  tbis  appeal  is  from  no 
order  overruliog  a  general  demurrer  to  tha 
complaint.  A  good  cause  of  action  was  there- 
in stated,  for  which  nominal  damages,  at  least, 
may  be  recovered.  The  object  for  which  the 
defendant  was  employerl  and  paid  was  to  make 
and  fumisb  the  plaintiff  with  a  certain  num- 
ber of  photographs  of  herself.  To  do  tbis  a 
negnElve  was  taken  upon  glass,  and  from  thU 
negative  the  photographs  ordered  were  printed. 
An  almost  unlimited  number  might  also  ba 
printed  from  the  neeatlye,  but  the  contract  be- 
tween plaintiff  and  defendant  included,  by 
implication,  an  agreement  that  the  negative  (or 
which  plaintiff  sat  sbould  only  be  us«l  for  ths 
prinling  of  iuch  portraits  as  she  might  order  at 
authorize.  Pollard  i.  PJiotegraphie  Cb.  L.  R, 
40  Ch.  Div.  {C.  D.)848. 

The  complaint  shows  that  there  waaa  breaA 
of  this  implied  contnct. 

Order  (^Imud^ 
•Baad  notsabr  Coi^jmb,/. 


D,gH,zed.yGOOgIe 


Waloott  t.  Welul 


HBVADA  BUPRBME  COURT. 


/oMpbhie  WALCOTT 
ThomM  H.  WELLS. 


1.  A  writ  ofprohlbttitm  win  out  t>«  gnmted 
vb«r«  Umic  t(  »  oom  pM«  Md  eSeottra  lemedy  br 
•ppoa  or  writ  of  nror. 

S.  A  JndM  de  ftMto  eaanot  Im  pra- 
ventwl  fiiMtt  aettBf  by  a  writ  of  probtlilUoD 
on  Um  ffrouDd  (tint  haii  aotliitr  ■■  Judiie  wlUiout 
moj  uitborltj  of  law. 

S.  JndlelmlnoUoewUlbetakAaoftliatMt 
that  after  ■  Judge  wM  cammlnlQiiad  and  sworn 
Into  olllos  he  wu  aaalBiied  to  a  oertalo  dlgtriot 
b7  ttia  prealdlnK  Judce,  and  oommeticed  to  di»- 
obarse  tbo  dutfea  of  the  olBoe,  and  has  been 
rooo^Dized  aa  Judse  t)j  theofflcenand  poople  of 


4.  A  jndjnde  fltcto  Is  »jTtdB«d*JiiT«aa 

to  all  paruea  except  the  Commonwealth. 

5,  A  atatnte,  ttaoagh  nneaovUtntloiwJt 

ma;  give  sach  oolor  to  tbe  appointment  of  an  of- 
Beer  H  hi  ooostltuts  him  an  ofloer  dtfaelo. 


t»£toln 


»ppoint«<l 


1  Jadge 


jod^es,  even  ii  tbe  A 

a  d«7<uto  nnow  while  acting  bj  Tlrtuu  of  bli 
oommjaeton  In  hla  own  rlgbt.  bj  consent  of  the 
other  Judgea,  and  under  BEBlgnment  b^the  pre- 
ildlnK  judge  to  a  district  In  wbloh  nooUierJudsa 


APPLICATION  for  a  writ  of  prohtblHon  to 
prerent  tbe  trial  of  a  certain  case  in  the 
DislrictCounforWbilePineCountj.   Dtnitd. 


Hon.— mit  of  pnMbfUon  d«ln«d. 

n>e  writ  <rf  prohlUtlOQ  1«  one  whioh  oommandi 
tbe  person  to  whom  It  la  directed  not  to  do  some- 
thing whioh  the  court  li  Inf  ormod  be  It  about  to  do. 
It  wlU  not  lie  after  the  cause  k  ended.  United 
SUMS  T.  Hoffman,  n  0.  &  1  Waa  US.  IB  L.  ed.  8G1; 
State  T.  Burckhartt,  S  Weat.  Bep.  BU6, 87  Mo.  B88;  Kr 
parte  QordoD,  lOt  U.  S.  tU.  »  L.  ed.  8U. 

Prohibition  doeanot  Ue  to  restrain  an  Inferior 
trfbunal,  after  Its  Judgment  has  been  glren  and 
luily  Bzoouted.    Baldeman  v.   Davla,  S  W.  Va. 

n. 

It  con  oolr  operate  to  reatrain  a  pending  aotlon 
-or  proceeding,  and  can  never  be  used  to  pierent 
tbe  Inatltutlon  of  an  action.   BM. 

It  will  not  He  to  restrain  an  Inferior  court  from 
eiercisInK  Jarlsdlctlon  In  a  particular  oaae,  If  such 
eoort  baa  JurladlcUon  of  cases  of  that  kind.   Ilitd. 

It  cannot  be  assumed  that  anj  tribunal  willaot 
la  a  matter  over  wMoh  It  has  no  jurisdiction,  and 
mtll  Itbaa  done  some  act  to  Indkiate  Ita  Intention 
to  do  BO,  prohibition  will  not  lie.  Bomberger  t. 
Water  Taller.  88  MlM.  318. 

The  petition  tor  a  writ  of  prohibition  must  clear- 
ly sbow  br  its  allEgntions  that  tbe  Inferior  court  la 
about  to  proceed  In  a  matter  orer  which  It  has  no 
juriadletloD.  If  the  facts  alleged  leave  the  quea- 
tloa  of  Jurtodlctlon  doubtful,  tbe  wiit  will  be  re- 


It  win  not  laaue  to  restrain  the  ezeoution  of  a 
Judgment.  onleM  It  olewlr  appean  that  the  court 
li  without  jurJadloUon.  State  T.  Laperrollerle,  SS 
U.Ann.>U. 

Nor  will  It  He  to  rectrkln  a  superior  court  from 
pcoceedlng  In  a  matter  alleged  to  be  In  ezceai  of  Its 
JDrtsdiotlon,  unless  the  attention  of  the  superior 
ecurt  haa  first  been  called  to  the  alleged  excess  of 
the  Jurladictloii.  Baoghman  v.  CUaverat  Co. 
Supsr.  Ct.nCBl.B7S. 

A  complete  nmidr  at  law  It  snlBdent  leaiOD  tor 
wlthboldlnga  writ  of  prohibition.   Stater.  Burok- 

ProblMtlon  will  Dot  tatue  where  there  Is  an  ade- 
<inata  leoiedj  br  an  appeal  from  the  order  of  an 
tolarlor  oonrt.  Bitile  v.  Oor;,  SB  Minn.  ITH;  State  v. 
Smekhartt,  mijirv  Slate  t.  iUghteeoth  Dltt.  CL 
Judge,  n  Im.  Ado.  an. 

A  supposed  snor  In  a  judgment  of  an  admlraltj 
eoort  on  the  merlti  of  an  aotlon  for  pflotage  feea 
MDDOt  be  aorroolad  by  prohibition.  The  remedy, 
Kur.lsbr  appeal.  BxparCt  PennBylTaDlB.10lin. 
a.  174, 17  L.  ad.  «M;  Ez  port*  Uagar,  lU  D.  8.  SSO. » 
Lad.  HI 
*L.R.A. 


A  motion  for  a  change  of  venue,  being  a  plain 
•peed 7  and  adequate  remedr  for  tlie  error  of  oom- 
menolDg  an  actloD  In  an  Improper  county,  a  writ 
of prohlbitlonwlllootbeallowedtberefor.  Fresno 
Nab  Bank  y.  San  Joaquin  County  Super.  Ot  88  CU. 

37u  wrtt  Mnnot  bs  mait  to  ktm  tlu  jnirpoM  (tf  a 
iDTtt  of  error,  or  of  revUiw. 

A  writ  of  prohibition  to  never  to  be  Inucd  unleu 
It  dearly  appeait  that  the  Inferior  court  la  about 
to  exceed  ita  jurisdiction.  It  oanoot  be  made  to 
serve  the  purpose  of  a  writ  of  eiror  or  oerUororl, 
to  correct  mistakes  of  that  court  In  deciding  any 
question  of  law  or  fact  within  Its  Jurlsdlotlon. 
Smith  V.  Whitney,  119  U.  8.  IB7,  ai  L.  ed.  801:  Bx 
parte  Gordon,  104  U.  B.  515,  U  L.  ed.  S14i  Bx  parU 
Detroit  aiver  Perry  Oo.  IM  T.  a  SU,  ai  L.  ed.  81S; 
Ex  parU  Hagar,  IM  U.  8. 60),  88  L.  ed.  SIB:  Se  parts 
Pennsrlranla.  lOS  U.  B.  174,  (7  L.  ad.  ew;  Stale  t. 
Bonbauer,  SB  Ho.  US. 

Where  a  court  of  adnilrolty  bas  Jurisdiction  of 
the  reseel  and  of  the  oolllsloD,  It  can  decide  whetber 
It  will  estimate  the  damages  which  a  person  baa 
auitalaed  by  the  wrongful  killing  of  another  by 
suoh  oallUdon.  An  appe^  lies  from  Its  decree  to 
the  olroult  oourt,  and  the  supreme  oonrt  will  not 
Issue  a  prohlbltlOD  to  prevent  such  decree.  Ex 
ports  Qordon  and  Ez  ports  Detroit  Blver  Ferry 
Co,  supra. 

But  a  person  having  no  speolal  Interest  cannot 
appeal  from  prooeediugs  to  locate  a  railroad  orcts- 
Ing  over  a  highway,  and  a  writ  of  prohibition  Is 
bis  remedy.  Obandler  v.  Railroad  Oomra.  t  New 
big.  Bep.  SK.  Id  Has.  MM. 

It  matters  not  that  tbe  sum  demanded  la  too 
small  to  allow  an  appeal  to  tbe  supreme  court.  It 
Is  no  KTOund  tor  relief  by  prohibition  that  provls- 
loD  has  not  been  made  for  a  review  of  tbe  decision 
ot  tbe  oourt  of  original  Jurisdiction,  by  appeal  or 
otherwise.    Expartt  Detroit  Hlver  Ferry  Co.  supra. 

FroUblUon.  not  In  aid  of  Its  appellate  jurisdic- 
tion. Issued  by  a  district  court  to  a  jusUoe  of  the 
pcBoe,  ban  absolute  nullity,  and  should  be  Ignored 
by  the  Justice.  State  r.  Nineteenth  Judicial  Dlst. 
Judge,  se  I^  Ann.  71. 

Where  a  prohibition  Issued  to  a  justice  of  the 
peace  has  been  annulled,  the  justloe  must  proceed 
with  the  oaaa.   Ibfd. 

Prohibition  docB  not  lie  to  restratai  tbe  MUtt 
from  proceeding  In  a  controveray  involvlDgi  not 
the  identical,  but  a  shnlUr,  matter  to  that  part  qf 
the  judgment  rendered  upoo  wbioh  the  sueprnslvo 
appeal  baa  been  taken.   State  t.  Davey.  W  Ia. 


lOlO 


See  alao  10  L.  B.  A.  627 ;  20  L.  R.  A.  606. 


NsTASA  Sunuun  Ooubiu 


JULTr 


Matrt.  Wran  A  Cmii^  ud  Hearr 
Slve*!  lor  leipDDdent: 

The  object  and  puipow  of  a  writ  of  prohiU- 
tion  ia  to  enable  niperlor  contta  to  codSik  In- 
ferior Judicial  tribuDala  within  tbe  Umita  of 
tbeir  rightful  JuiiadicUon. 

Note  lo  8tat«  t.  Hood  Ctmn.  (8.  O.)  19  Am. 
Dec.  <04i  amith  T.  Whitney,  116  U.  8. 176.  20 
L.  «d.  008;  Thompmn  t.  fraes,  60  N.  Y.  81; 
Ex  parte  Bravdlaeht,  3  Hill,  867. 

The  queation  of  JuriatiictioD  must  be  deter- 
mined  from  ibe  record  of  Ibe  inferior  court. 

Ex  parte  Chruty.  M  U.  8.  8  How.  292, 11  L. 
ed.  603;  Ex  parte  Eatton,  SS  TJ.  S.  77,  34  L. 
ed.  8T6;  Fraeer  v.  m^etan,  63  Cal.  644. 

If  the  inferior  tribunal  has  jurisdiction  of 
the  subject  matter  and  parties  to  the  action, 
any  act  therein,  faoneTet  irre^lar  or  err 
does  not  authorize  the  issuance  of  the 


of  prohlUtioti.  Tbe  partj  aggriered  has  • 
plain,  adequate  and  speedy  remedy  at  law,  b^ 
appeal,  writ  of  error,  etc,  and  moat  pnrsu* 
that  remedy. 

High.  Extr.  Legal  Rem.  §g  787.  770,  773; 
<ttoU  to  SlttU  T.  Ooad  Cotart.  (8.  C.)  18  Am. 
Dec.  e06;  Lent  t.  Ormm  Poini  Min.  Co.  2  Ner. 
7S;  EtparU  Gordon,  104  TJ.  8.  Glil.  26  L.  ed. 
814;  Ba  parte  Detroit  Btter  Forrp  Go.  1«U. 
8.  61ft,  36  h.  ed.  815:  Bg  jmtU  Fentmleania, 
10»  n.  8.  174,  97  L.  ed.  W4:  BmiA  t.  Whit, 
ney,  eapra. 

Courts  hare  aaaerted  theae  priodplea  to  maaj 

See  State  ».  Burckhartt,  8  Weat  Rep.  806, 
87  Mo.  533;  Bank  Liek  Tump.  Oo.  v.  rkelp»r 
81  Ky.  618;  SAeH  t.  Ooveine.  77  Va.  828;  State  t. 
Hcutlon,  85  La.  Ann.  236:  8iaU  r.  Columbia^ 
17  b.  C.  BO;  8taU  t.  Twenly-nxth  Jvd.  Diet. 
Ct.  Judge.  84  La.  Ann.  783;  Slate  t.  Monroe, 
38  La.    Ann.  923;  State  t.   Ivientyfirt  JtiA. 


If  there  la  Jurisdiction,  and  no  provision  for  ai»- 
peal  or  writ  of  error,  the  Judrtnent  of  the  trial 
court  1b  ooncluslve.  Sz  parte  Detroit  BItct  Ferrr 
Co.  nipra. 

WTlen  wrU  w<a  not  Ha. 

A  writ  of  prohlbltloTi  la  a  oItU  remedr  given  In  a 
dvQaotlOD,  even  wlien  Instituted  taarr«ita  crim- 
inal proseoutloo.  Famsworth  v.  Uontaua.  VS  O. 
e.  10*.  S  L.  ed.  SU. 

Tbe  trial  of  a  criminal  ease  wDI  not  be  restrained 
ttf  prohibition  for  mere  Irr^ularitlea  and  errors  In 
law  ooounios  before  and  after  the  flndlns  and  re- 
turn of  the  Indictment.  »uch  matters  are  review- 
able on  appeal,    hevj  v.  ffUaon.  68.  (U.  lOB. 

A  court  hsviiiKjiirisdlotlonor  the  Bubjeet  matter 
of  (he  condemnation  of  real  estate,  and  ol  the  par- 
ties, caunot  be  prevented  from  proreedlns  to  suoh 
matter  by  a  writ  of  prohibition,  on  tbe  ground  that 
the  petitioner  la  not  entitled  to  oondemn  the  IPO- 
elal  olBBS  of  property  sought.  Stale  t.  Valllant 
(Ho.1  March  10,  Uao. 

The  Supreme  Court  of  the  Dtstiiot  of  Columbia 
hu  no  Jurisdiction  to  reatraln,  bj  writ  of  prohibi- 
tion or  otherwise,  the  prooeedlnge  of  oourta  mar- 
tial.   Unn«d  Btatea  T.  Whlbier.  *  Cent  Bep.  IN.  « 

Prohibition  is  an  extraordinary  remedy,  and  the 
writ  will  not  be  granted  unlFaa  the  defendant  haa 
objected  to  the  JurlsdleUon,  and  his  ohiectlon  has 
been  overruled.  State  r.  wmiams,  18  Arfc.  SSJ; 
Stale  V.  EUhteenth  Dlst,  OL  Jndg«.S«  La.  Ann.  030: 
State  v.  Steele,  Id.  GW. 

But  a  motion  to  dismiss  sn  acUon  for  want  of  Ju- 
risdiction la  a  safBdent  objection.  State  r.  Will- 
lams,  supra. 

An  appUcaUon  for  a  prohlbltloo  cannot  be  en- 
tertained until  after  a  plea  to  the  Jurisdiction  has 
been  mads  and  overruled  below.  State  r.  Henry 
(La.)  Dec  Ifl,  ISBt. 

Iiots  MUM  tn  loMsh  the  writ  uiu  (TTonted. 

Prohibition  lies  to  aneat  tbe  proceedings  of  a  Ju- 
dicial tribunal  when  they  are  without  or  In  exoeea 
of  ttajnrlsdlctlonibut  ttiewTlt  k  laeuable  only  In 
oaaea  where  there  la  not  a  plain,  speedy  and  ade- 
quate remedy  in  the  ordinary  oourse  of  law.  Levy 
r.  Wilson,  as  CUL  lot. 

Tbere  want  of  Jurisdiction  of  the  district  oourt 
In  admlrallr  appears  on  the  face  of  the  ptoceed- 
Inga,  a  writ  of  prohibition  may  issue  from  the  Su- 
preme Court  of  the  Dnited  states.  Ex  parte  Phoe- 
Jlx  Ina.  Co.  of  Brooklyn.  US  V.  B.  «10, 30  L.  ed.  CT4. 
^  writ  of  prohibition  will  be  granted  to  prevent 
■  a  suit  which  la  barred  by  prior  Judg- 
her  court.    Batea  r.  Alpena  CIroult 


Prohibition  la  the  prop«a'  ranedy  to  reetntn  ft 
district  Judge  who  attempts  to  enjoin  the  eiecutlmt 
of  a  Judgment  rendered  by  tbe  supreme  oourt,  on 
tbe  ground  that  tbe  Judgment  Is  not  yet  llnal. 
State  V.  Second  Dlst.  Ct.  Judge,  8S  Ia.  Ann.  KL 

It  Uee  oABlost  a  Judge  who  takes  Jurisdiction  to 
decide  B  plea  of  recusation  against  himself,  on  tha 
ground  that  he  liad  been  employed  aa  advocate  Itt 
tbe  cause.  State  *.  Third  Judicial  DKt.  Judgo,  3» 
La.  Ann.  U7. 

It  Ilea  to  a  dlicriot  oourt  to  prevent  It  from  exe- 
cuting a  Judgment  rendered  I>y  It  to  enforce  tba 
Judgment  of  a  Justice  of  the  peace.  State  r.  Id- 
vaudals.  8a  La.  Ann.  9BI.    - 

It  will  lie  to  prohibit  Justtoea  and  other  pettr 
tribunals  from  ex^ruislug  a  Jurisdiction  tieyond 
their  authority,  before  Judgment  bas  been  tulljr 
carried  Into  elteot.  Bodley  T.  Arohibald,  W  W.  Va. 
£«. 

Where  It  Is  sought  to  prolilt>lt  a  pettj  tribunal 
from  exercising  a  Jurladlcclon  beyond  Its  author- 
ity, Its  JuriadlcUon  may  t>e  shown  t>y  matters  dihora 
tbe  record.    Jbld. 

where  a  claim  for  an  amount  exceeding  a  Jue- 
tlce'  s  Jurisdiction,  due  to  two  or  more  peiwin* 
Jointly  upon  ■  single  contract.  Is  by  the  creditors, 
without  the  debtor's  oonsent.  apportioned  among 
them  so  that  tbe  amount  anlgnad  to  each  la  wlthltt 
the  Justice's  Jurisdiction,  and  one  or  more  of  tl>» 
oredltoc*  sues  on  Us  portion  before  a  JusUos  and 
obtains  Judgment,  prohibition  will  lie  to  preront 
the  enforcement  of  the  Judgment-    IMd. 

The  writ  of  prohibition  Issuee  only  to  prohibit  a» 
tlon  by  an  Inferior  ODurL  The  ordinaiT.  In  respeot 
to  an  election  to  decide  the  question  of  fence  or  a« 
fence,  is  not  a  court,  and  if  be  acta  as  a  court,  tlw 
writ  would  Issue  only  to  stop  him  from  acting  aa 
such.  If  the  subject  matter  was  beyond  his  Jurla- 
dictlon.    Seymour  v.  Almond,  TB  Qa.  11*. 

Wbere  a  court  bss  clearly  no  Juiiadlctlon,  and 
the  defendant  therein  bss  objected  to  the  Jurlsdlo- 
tlon  at  the  outset,  and  haa  no  otber  remedy,  he  Is 
entitled  to  a  writ  of  prohibition  as  a  matter  ot 
light,  and  a  lelusal  to  grant  It,  where  all  the  pro- 
ceodlugs  appear  of  record,  may  l>e  reviewed  on 
error.  Smith  t.  Whitney,  US  U.  S.  ITS,  19  L.  ed. 
DOS:  Weeton  v.  Chariestoa  R  U.  B.  *  Pet.  MII.T  I^ 
ed.  tSl;  Foster  v.  Foster.  4  Best  *  S.  1B7:  London  v. 
Cox,  L.  R  2  H.  L.  MB:  Chambers  v.  Oreen.  L.  B.  •» 
Bq.  5&S:  Wonblngton  v.  JeBree.  L.  B.  tO  a  P.  a}9. 

Prohibition,  object  and  design  of  writ:  not  to  >»• 
view  either  law  orfact;  distinguished  from  maoda- 
mus.  See  note  to  Fleming  v.Quthria(W.Va.)B  Ih 
R-A-Sa. 

Judicial  notlca.  Bee  not*  .to  OUva  r,  8tMa  lAla.^ 
lL.&A.8a. 


yCoO'^IC 


lauL 


Wat-cott  t,  Weixs. 


DM.  a.  JuOgt,  Id.  ISM;  8laU  t.  Mvnieipal 
CourU.  36  Hlnn.  ISS;  Stab  v.  Bamtey  Dut. 
Cmntw  Cf.  Id.  388;  Sferfoct  t.  Jaehtanvaie.  17 
FIr.  98;  Leonard  t.  BarteU,  4  Colo.  BC;  £'emc 
T.  FanJiiMt,  08  Oa.  419:  BiuKrt  v.  a'reuK 
Ct  Judg».lW.Ya.9\iStaUy.Ks/U,Byf.Vu. 
711;  .Write  r.  firaun,  81  Wis.  600;  Tana  t, 
Mirtina  (N.  H.)  Jan.  1S88;  I^pie  t.  AtUi 
(Clah)  Jio.  2«,  1888;  /Vii7>Ia  t.  Larimtr  Onin- 
tjf  Dut.  Ct.  11  Colo.  874;  Pe^pU  t.  Whitnty,  47 
Cal.  5tM:  Aviplf  Y.  Kern  County  Svven.  47 
Cal.  81;  Bandy  t.  »in»m,  M  CaL  87;  Coker 
V.  Cola»a  Countg  Super.  Ct.  S8  Cal.  177;  Bliu 
T.  &nte  Ooro  Omnty  Super.  Ct.  83  Cal.  M8; 
More  V.  Am  Franeiteo  Super.  Ct.  S4  Cal.  S4B; 
jIiI  0oon  T.  Superior  Court,  61  Cal.  S-IO;  /.nj' 
-*.  Wilaon,  00  Cal.  105;  Flet^  v.  Jfiw,  80  Cal. 
41:  ManetOo  t.  BeUrude  (Cal.)  June  6. 1886. 

Title  to  office  cannot  be  tried  b7  a  writ  of 
prohibition. 

S«e  Higb.  EstT.  Legal  Rem.  &  49;  Buetner 
T.  Veute,  68  Cal.  804;  EuU  t.  SAaela  County 
Sitver.  Ct.  S8  Col.  174;  Plupie  v.  Sauovieh,  SB 
Cat  460;  Satterlet  v.  An  Franeiaco,  28  Cal. 
814.  Bee  SlaU  r.  Budnaa,  S  Nott  A  HcC. 
419;  State  T.  JViitAd,  4  Rich.  L.  614;  Easparte 
Aoviufffw,  61  Ala.  SI:  North  Bloornfl^d  0. 
Min.  Q>.  T.  Reyter,  68  Cal.  816;  People  t.  S»in. 
)ica,  7  Cal.  48tn  people  r.  0U«.  8  Cal.  167;  Peo- 
ple T.  Sleeeiu.  0  HUl,  616;  Exports  Daughtry, 
6  Ired.  L.  16S;  JVteA  t.  MeDiarmid,  M  A^ 


H»wl«ri  OIL  j;,  delivered  the  opinion  of 
'the  court: 

Thia  ia  an  application  b J  the  petitioner  for 
4  writ  of  pronibittoD  to  ^vent  the  trial  of 
the  case  of  Waleott  t.  yPat*on  «t  of.  in  the 
Dlitrict  Court  of  White  Pine  Countj'. 

1.  Petitioner  clalnu  that  the  comt  hot  no 
iorisdlctiou  to  try  the  case  (1)  becaiue  it  bai 
been  dlcmlsaed ;  (2)  that,  If  not  diamiBsed, 
it  haa  been  transferred  to  the  circniit  court 
«f  the  TJnttad  Sutea.  The  writ  of  prohibi- 
tion ia  an  axtraordlnaiT  remedj,  ana  ihould 
be  iMaed  only  in  caaee  of  extreme  necessity. 
Before  It  Bhoald  issue.  It  must  appear  that 
the  petitioner  baa  applied  to  the  Inferior  tri- 
bunal fornBlIet.  The  object  of  the  writ  is  to 
restrain  Inferior  oonrts  mnn  acting  without 
•uUtority  of  law  In  caaes  where  wrong,  dam- 
age ftnd  injiutlce  are  likelv  to  follow  from 
<uch  action.  It  does  not  lie  for  grievances 
which  mayberedraaaed  In  the  ordinary  course 
«f  Judicial  proceedingt,  by  appeal.  It  la 
act  a  writ  of  right,  but  one  of  aound  Judicial 
4iacr«tlon,  to  be  lasned  or  refused  according 
to  the  beta  and  ctrcninMances  of  each  par- 
tlcQlar  caae.  Like  all  oQier  prerogative  wrlta, 
It  ia  to  be  oaed  with  caution  and  forbearance, 
for  the  fnrtberance  of  justice,  and  aecnrlng 
Older  and  regularity  In  Judicial  proceedings 
in  case*  where  none  of  the  ordinary  remedies 
provided  by  law  are  applicable.  The  writ 
iboald  not  be  granted  except  in  cases  of  a 
unrpation  or  moum  of  power,  and  not  then 
onleM  the  otbnr  temediea  provided  by  law 
are  inadequate  to  alTord  full  relief.  If  the 
Inferior  cooit  baa  JmlsdictlMi  of  the  subject 
matta  of  the  contioveray,  and  only  errs  In 
the  exercise  of  iU  Jurisdiction,  thIa  will  not 
insttfy  a  reaoft  to  tbe  aztraordlnary  remedy 
oj  piohibltitm.  . 
9L.&A. 


The  district  court  has  unqixstioned  Juris- 
diction of  the  subject  matter  of  the  action  of 
Wiilcotl  V.  WalMn  et  al.  Petitioner,  after 
submitting  her  cause  to  the  Jurisdiction  of 
that  court,  sought  to  dismiss  the  action.  A. 
controversy  arose  as  to  whether  or  not  the  ac- 
tioD  was  dismissed  before  the  fllingiof  defend* 
ant's  answer  setting  up  a  counterclaim. 
This  was  a  question  for  the  district  court  to 
deci<le.  It  ma^  have  erred  in  deciding  it  ad- 
versely to  petitioner ;  but  if  It  did,  the  pe- 
titioner would  have  redress  by  an  appeal  to 
this  court,  if  the  final  Judgment  should  be 
rendered  aeainst  her.  The  same  principle 
applies  to  the  second  ground  relied  upon.  It 
was  within  the  juriraiction  of  the  court  to 
determine  whether  or  not  the  case  bad  been 
transferred.  Tf  the  court  erred  in  Ita  ruling 
upon  this  question,  petitioner  could  have  re- 
dress In  the  same  manner^  bv  appeal,  or  she 
might  apply  by  petition  to  the  circuit  court 
of  the  United  States  to  have  the  case  trans- 
ferrred, — a  proceeding  Involving  but  little, 
if  any.  rreater  expense  or  delay  than  will  be 
incurred  by  this  application.  Moreover,  that 
question  ought  not  to  be  t«Ised  by  this  ex- 
traordlnaTj  remedy  En  this  court  The  de- 
cision thereon  would  not  be  final.  If  it  was 
considered  and  decided  by  this  court  that  the 
cause  was  transferred,  the  circuit  court  might, 
when  It  came  up  In  that  court,  decide  otber- 
wiae,  and  send  it  back  to  the  state  court  for 
trial.  It  is  a  principle  which  lies  at  the 
very  foundation  of  the  law  of  prohibition 
that  the  Jurisdiction  is  strictly  confined  to 
cases  where  no  otlier  remedy  exists ;  and  It 
has  always  been  held  to  be  a  sufficient  reason 
to  refuse  to  Issue  the  writ  where  it  clearly 
appears  that  the  petitioner  therefor  has  an- 
other plain,  apeedy  and  adequate  remedy  at 

In  Mastin  v.  Shan,  after  a  temporary  In- 
luQction  was  dissolved  in  an  action  brought 
Dy  an  administrator,  the  defendant  therein 
moved  for  an  assessment  of  damages  on  the 
injunction  bond.  During  the  proceedings  a 
new  administrator  was  substituted.  One  of 
the  sureties  on  the  Inlunction  bond  instituted 
this  proceeding,  ana  applied  for  a  writ  of 
probibltion  to  prevent  the  court  from  pro- 
ceeding any  further  upon  the  motion  for 
damages,  on  the  ground  that  the  original 
suit  had  abated,  and  the  Jurisdiction  of  the 
court  terminated.  The  court  said:  "This 
is  plainly  no  case  for  the  issue  of  a  writ  of 

Smhlbltion.  Should  the  trial  court  enter  a 
ndins  and  Judgment  for  dunages  against 
petitioner,  and  tlie  other  sureties  on  the  in- 
junction bond,  any  one  of  them  aggrieved  may 
review  that  result  by  appeal  or  writ  of  error, 
on  tAkIng  proper  steps  to  that  end.  Any  error 
that  court  may  make  In  determining  the  proper 
limits  of  its  jurisdiction  In  the  premises  can 
be  effectively  corrected  by  any  of  the  usual 
modes  of  reviewing  Judgments.  The  writ 
of  prohibition  should  Issue  only  In  circum- 
stances where  the  ordinary  remedies  are  in- 
adequate to  the  ends  of  Justice.  Where,  as 
here,  an  appeal  or  writ  of  error  fumisbes  a 
complete  and  effective  remedy  for  an  error 
of  the  court  below  preiudlcial  to  the  righta 
*  ~  party,  this  extraordinary  remedy  should 
'^."    08  Ho.  262.     gee  also         ' 


be  denied."    08  Ho.  262. 


ly  should 
PMpUT. 


KeTADA  StTPBKMX  CODST. 


JOLT^ 


Dittriet  Omrt,  U  Colo.  574 ;  Butkirk  t.  Jvdge 
rf  Otrmit  Chart,  7  W.  Va.  91 ;  Fleming  y. 
CommiM&men,  81  W.  Va.  619 ;  Bafford  Suprt. 
■w.  Winafdd.  27  Qratt.  333 ;  &aU  t.  HoiuUm. 
40  La.  Ann.  898 ;  BtaU  v.  SiglOor,  Id.  839 : 
WilMon  T.  BeTk»tTes»er,  4S  Ho.  288 ;  People  t. 
WettbTvoIt,  8Q  N.  Y.  153 ;  Turmr  t.  Fortyth, 


Itep.  40S ;  Bwwlum  t.  Loekaoed,  82  Cat.  CIS ; 
Bigb,  EztT.  T.«gal  Item,  g  TSe  et  leg. 

2.  Petllloner  next  contendH  that  the  writ 
should  be  issued  to  prohibit  respondent. 
Wells,  from  acting  as  judge  upon  the  trial 
of  8a!d  cause,  upon  the  ground  that  he  Is  not 
one  of  the  district  judges  authorized  to  try 
oases  In  the  District  Court  of  the  State  of 
Nevada ;  that  he  ih  acting  as  a  jud^  without 
any  authority  of  law  ;  Uiat  be  has.  )□  defiance 
of  law  and  without  any  jurisdiction, "  usurped 
the  authority  and  power  to  try  said  cause.  In 
that  the  taw  under  which  he  was  appointed 
uid  coromiBsioued  by  the  governor  is  wholly 
void  and  of  no  eSect. "  On  the  other  hand, 
It  Is  claimed  that  the  right  of  respondent, 
Wells,  to  exercise  and  perfonn  thu  functions 
of  a  district  judge,  and  his  title  to  the  office 


Stitutionslity  of  the  Act  of  the  Jjegialature 
under  which  he  was  appointed  to  the  office  is 
not  inTolved,  and  cannot  be  attacked,  and 
•hould  not  be  considered  or  decided  herein  ; 
that  the  validity  of  the  Act,  in  so  far  as  it 
involves  respondent's  title  to  the  office,  can 
only  be  considered  and  determined  in  proceed- 
lugs  in  the  nature  of  quo  uarranio.  Instituted 
as  provided  by  statute,  for  the  purpose  of 
determining  hia  right  to  hold  said  office;  that 
until  Bucb  a  proceeding  ts  instituted,  and 
until  It  is  rieciaed  therein  that  he  has  no  right 
or  title  to  the  office,  he  la.  as  to  third  persons 
and  the  public,  at  least  e.<U  facto  officer;  and 
that  all  his  acts  as  such  are  valid  and  bind- 
ing, and  that  there  is  no  valid  reaaon  why 
he  should  not  be  permitted  to  try  petitioner's 
case,  as  well  as  the  cases  of  other  litigants 
pending  in  the  court  over  which  he  presides. 
Which  contention  is  correct?  First,  let  us 
consider  the  facts  upon  which  the  respective 
dalma  are  based. 

The  Act  supplemental  to  and  amendatory 
of  an  Act  entitled  "  An  Act  to  Hedistrict  thr 
State,"  etc.,  approved  March  4,  1885,  was 
approved  March  12,  1889 ;  and  section  1  of 
■aid  Act  reads  as  follows:  "The  number  of 
district  Uidges  In  the  Judicial  District  of  the 
State  of  Nevada  shall,  from  and  after  the  paa- 
■age  of  this  Act,  be  four;  and  the  governor 
of  said  State  ahal  I,  Immediately  upon  the  pas- 
■age  of  this  Act,  appoint  a  district  judge 
from  said  judicial  district  to  hold  such  office 
under  such  appointment  until  tlie  next  general 
olection,  when  four  district  judees  from  said 
judicial  district  shall  be  elected.^  Btat.  1889, 
p.  122,  chap.  lis. 

There  was.  at  the  time  of  the  passage  oF 
this  Act,  a  district  court,  legally  constituted, 
constitutionally  organized  and  eiiating  by 
"  virtue  of  law,  to  be  held  in  every  county  of 
the  State.  The  office  of  district  judge  also 
legally  existed.  There  was  but  one  judicial 
district  for  the  entire  State,  but  one  district 

«  L.  a  A. 


court,  and  one  judicial  office  in  connecticn* 
therewith  to  be  filled,  to  wit.  the  office  of  dis- 
trict judge  of  the  District  Court  of  the  8tat«- 
of  Nevada.  This  office  was  then  tilled  by 
three  district  judges,  each  having  equal  and 
co-extenaive  jurisdiction  and  power  through- 
out the  State  to  hold  the  distnct  court  in  any 
county,  and  to  exercise  and  perform  too- 
powers,  duties  and  functions  of  the  court, 
and  all  other  duties  pertaining  to  the  office- 
of  district  judge.  These  judges  were  author- 
ized to  elect  a  presiding  judge,  who  liad, 
among  other  things,   the  power  to  direct  tlis- 


The  T.«glBlatuTe,  In  1869,  deeming  it  to  b» 
necessary  for  the  proper  and  speedy  transac- 
tion of  judicial  business  la  the  district  coort, 
and  believing  that  they  were  authorized  to- 
Increaae  the  number  of  district  judees,  passed 
tlie  Act  In  question,  authorizing  the  governor 
to  appoint  another  judge.  This  Act  did  nob 
create  any  new  court  or  new  officer.     It  aim- 


o  preside    in   the    district 
..  ..  ^  .    .    n  tlie  functions  and  exercia» 

jwers   of  a  district  Judge  throughout 

the  State.  The  governor,  pursuant  to  tb» 
provisions  of  the  supplemental  Act,  ap- 
pointed and  commissioned  the  respondent  as 
a  district  judge.  There  was  no  first,  second, 
third  or  fourth  judge.  But  there  were  four- 
district  judges,  eacn  commissioned  to  fill  the 
one  office  of  district  judge ;  each,  apparently 
at  least,  authorized  to  hold  court,  not  in  any 
particular  county,  but  in  each  and  every 
county  in  the  Stete,  We  are  bound  to  take- 
judicial  notice  of  the  fact  that,  after  re- 
spondent was  commissioned  and  sworn   Into 


district  court  in  the  County  of  White  Pine. 
and  certain  other  counties ;  that  immediately 
thereafter  he  commenced  to  discliari^  the 
duties  pertaining  to  the  office  of  district 
judge ;  and  that  for  more  than  a  year  past  he 
has  neen  recognized  by  the  state  and  county 
officers,  and  by  the  people  of  this  State,  a» 
one  of  the  district  judges,  and  that  his  right 
to  perform  the  duties  of  tlie  office  of  district 
judge,  and  receive  the  salary  pertaining 
thereto,  has  never  been  questioned  until  thift 
proceeding  was  Instituted.  It  is  a  general 
rule,  of  universal  lyjpllcation,  that  the  acts 
of  an  officer  defaeto  are  valid  and  binding  a« 
to  third  persons  and  the  public,  and  cannot 
be  questioned  except  In  a  direct  proceeding 
instituted  for  that  purpose  by  gw>  warranto. 
In  CoyU  v.  Com.  the  defendant,  on  trial  for 
murder,  contended  that  the  judge  was  acting 
under  an  unconstitutional  law,  and  ttiat  he 
had  no  Jurisdiction  to  try  tlie  case.  The  sn- 
preme  court  said:  "The  question  sought  to 
be  raised  by  the  prisoner's  special  plea  to  the 
jurisdiction  is  not   properly  before  us.  ,_The 


not  be  questioned  by  any  merely  private 
suitor,  nor  by  any  other,  excepting  in  the 
form  especially  provided  by  law.    A  judge 
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ia^et»  umiines  Oie  ezerdae  of  •  part  of  tbe 
prerogAtlTe  of  lOTereigiity,  Knd  the  legalttj 
o(  Uiat  Msumptlon  la  open  to  the  attack  of 
the  BOTereign  power  alone.  If  the  question 
maj  be  ntlsed  117  one  private  BulUr,  it  maj 
be  Tailed  bf  all ;  and  the  administration  of 
justice    would,    under    such   drcumstances, 

5 rove  %  fftllure.  It  la  not  denied  that  Judqt 
[cl>e(ui  was  a  Judge  itfaOo;  and  tf  so  be  is 
a  judge  df^tv  as  to  all  putfes  eiL-ept  the 
CommoawcAlth.  The  attoniej -general,  rep- 
mentlng  the  sovereignty  of  uie  State,  by  a 
writ  of  quo  varranto,  might  properly  pre- 
■ent  thta  constitutional  question  for  our  con- 
^deration ;  but  it  cannot  come  before  us  from 
any  otber  source,  or  in  any  other  form. "  104 
Pa.  180.  Bee  also,  to  same  effect,  dark  v. 
Com.  M  Pa.  139 ;  Oom.  v.  MtGombt,  6S  Pa. 
43«;  PaopttY.  BauoniA,  S9Ca1.486i  Buekntr 
v.  T^ttw.  68  Cal.  804;  GarleUm  v.  FecpU,  10 
Mich.  iSl-.I^oplt  V.  Whilt.  24  Wend.  S34i 
Aistsr  T.  Sebee,  6  Hasb.  281 1  Bheehan'i  Cate, 
IZaMaiB.  44S;  Com.  t.  Tdber.  1S3  Mass.  253; 
St  BokU,  B  Wis.  264 :  8tatt  v.  Bloom,  IT  Wis. 
iS22 :  Bt  parte  Joknton.  IS  Neb.  612 ;  Trumbo 
T.  FtopU.  7S  ni.  56C  ;  StaU  v.  Muhaa.  4S  N.  J. 
L.  IDS :  Btata  v.  Yieken.  61  N.  J.  L.  180 1  EeUh 
T.  StaU.  i%  Ark.  442 ;  BtaU  v.  FuUtr.  9fl  Ho. 
1«T ;  Be  Clmland,  61  N.  J.  L.  811 ;  Jeadl  v. 
CHOtrt,  S4  N.  H.  14,  2  New  Etig.  Bep.  S4T ; 
BaJur  V.  Slait,  66  Wla.  87 ;  MuU  v.  iSKiuCa 
Omaiy  Suferior  Ct.  68  Cal.   177. 

But  petitioner  contends  that  respondent  Is 
not  a  lb  faeU>  officer,  that  the  conditions  neces- 
M17  to  conatftute  such  an  officer  do  not  ei- 
ttt,  that  there  is  no  office  to  be  filled,  that  It  Is 
a  legal  imposalblllty  for  a  fourth  judge  to  fill 
the  office  of  district  Judge,  "because  the  of- 
fice has  always  been  full ;"  and  that  for  these 
reaaons  the  rule  above  stated  has  no  applica- 
tion lo  this  case.     We  admit  that  there  cao 


tempted  to  be  created  by  an  uDConstitational 
law  has  no  existence,  and  is  without  any 
validltr ;  and  that  any  Mrson  attempting  to 
till  suui  a  pretended  office,  whether  by  ap- 
pointment or  otherwise.  Is  a  usurper,  whose 
sets  would  be  absolutely  null  and  void,  and 
could  be  questioned  by  any  private  suitor, 
In  uT  kind  of  an  action  or  proceeding.  It 
woala  be  a  misnomer  of  terms  to  call  a  per- 
Kn  an  "cAcer"  who  holds  no  office.  A  pub- 
lic irfDce  cannot  exist  without  authority  of 
liw.  An  office  cannot  be  created  by  an  ud- 
coDstltutional  Act,  for  such  an  Act  is  no  law. 
II  confers  no  rlghta,  Iropoeee  no  duties,  affords 
no  prolactlon,  lumlshes  nd  shield,  and  gives 
no  authority.  It  is  In  legal  contemplation 
to  be  regarded  as  never  having  been  p<»sessed 
of  soy  lenl  force  or  effect,  and  is  always  to 
be  tceatea  as  though  It  never  existed.  State 
y.  TSifig,  »  Nev.  — ,  29  Pac.  Bep.  1054 ;  Nor- 
(M  r.  S&sOy  OrutWtf,  118  U.  S.  442  [80  L. 

If,  tbnefcn,  the  conlention  of  cooniel  for 
petltloier  haa  anr  solid  foundation  for  Ita 
npport,  tlie  concinrions  tA  be  drawn  there- 
bxm  ibould  be  nittained.  But  if  the  con- 
lention  la  wholly  unsupported  and  unwar- 
ruled  br  the  ncta,  then  the  entire  fabric 
np<n  which  the  claim  is  made  muat  fall.  It 
hsTlog  nothing  to  support  It. 
ILR.  A. 


.    - -.  61  Ala. 

43,  wherein  a  writ  of  prohibition  was  issued 
b)  a  circuit  Judge  to  prohibit  him  from  pro- 
ceeding in  a  case.  Is  railed  upon  by  peti- 
tioner's counsel  to  sustain  his  position. 
That  case,  however,  Is  wholly  different  In 
Its  facts,  and  is  plainly  distinguishable  from 
this.  There  the  Legislature  of  Alabama 
passed  an  Act,  by  its  terms  creating  a  new 
court,  to  be  known  as  the  "Law  and  Equity 
Court  of  Morgan  County,''  and  provided 
"that  the  judge  of  the  Fourth  Judicial  Cir- 
cuit of  Alabama  shall  be  the  judge  of  said 
court  of  law  and  equity."  Iiiis  Act  waa- 
beld  to  be  unconstitutional  because  it  took. 
from  the  qualified  electors  of  Morgan  County 
the  power  of  electing  a  judge.  The  court 
attempted  to  be  created  by  an  unconatitutiona> 
law  had  no  legal  existence.  Here  the  dis- 
trict court  In  which  respondent  is  prcsidinf 
bad  a  legal  existence  prior  to  and  at  the  time- 


menL  We  refer  to  two  other  decisions,  b  _ 
ilar  to  the  Alabama  case,  for  the  purpose  of 
Illustrating  the  particular  character  of  case* 
to  which  the  argument  of  petitioner's  coun- 
sel would  apply,  and  to  show  the  distinctloD 
In  the  facts  between  such  cases  and  the  oo* 
under  consideration.  The  Legislature  of 
Kentucky  attempted,  in  an  uncoostitutional 
manner,  to  abolish  the  constitutional  court 
of  appeals,  and  to  create  a  new  court  of  ap- 
peals, in  direct  violation  of  the  plain  mo- 
visioDs  of  the  Constitution  of  the  Btate.  Tba- 
constitutional  court  of  appeals.  In  Stldreth 
V.  Melntire,  1  J.  J.  Marah.  206,  held  that 
there  could  be  but  one  court  of  appeals,  ami 
that  such  a  thing  as  a  lUfaeio  court  of  ap- 
peals could  not  exist  under  the  Constitution, 
and  as  no  such  court  existed  the  gentlemeoi 
appointed  to  preside  over  such  a  court  wei9 
notde/acto  offlcera. 

In  Norton  v.  BheSb]/  Ooviity.  118  U.  8.  43ft 
[30  L.  ed.  178],  on  writ  of  error  from  the 
Supreme  Court  of  Tennessee  to  the  Supreme 
Court  of  the  United  States,  the  Legislature 
had  attempted,  by  an  unconstitutional  Act, 
to  abolish  what  was  known  as  the  "Quarterly 
Court, "  composed  of  the  Justices  of  uie  Peaca- 
of  Shelby  County,  and  to  create  In  its  stead 
a  board  of  commissioner*  consisting  of  thre« 
members.  It  wss  held  that,  as  this  board  of 
commissioners  never  bad  a  lawful  existence 
the  members  thereof  were  notdg/a«to  officers. 
and  that  all  the  acts  of  the  pretended  board 
were  null  and  void.  The  distinction  in  the- 
facta  between  the  cases  referred  to  and  ths- 
present  one  is  so  clear,  plain  and  manifest 
that  no  one  ought  to  be  misled  in  applying 
the  legal  principles  which  control  the  respec- 
tive classes  of  cases.  In  each  of  the  cases- 
referred  to  no  court  or  otBce  known  to  the 
law  existed,  to  be  filled  by  anyone.  Here  the- 
court  and  the  office  existed  bvvirtue  of  the- 
Constitution  and  a  valid  law.  Theretheright 
of  the  pretended  officers  to  perform  the  fuac- 
tlotia  of  the  pretended  office  was  not  admitted- 
bv  anyone,  but,  on  the  contra^,  was  directly- 
disputed  and  drawn  in  question  when  the  re> 
epectlve  persons  attempted  to  act.     In  Norton. 


,   Shelb]/  GourUg    the  members  of  the  q 
terly  court  not  only  denied  the  right  en 
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anperrtsora  to  act,  titit  IiiBtUated  proceedings 
bj  quo  warranto  to  remoTe  tbem  irom  office ; 
ftnd  BQch  proceedinn  were  peudiDg  io  tbe 
courta  at  we  time  &e  acts  uoder  review  In 
that  CBSe  were  performed.  Here  the  right  of 
respondent  to  act  as  district  judge  waa  never 
disputed,  and  bis  autlioritj  to  set  was  pub- 
li^^ recognized  and  acquiesced  ia. 

What  constitutes  s  de  faOo  offlcetT  This 
court  in  Mallett  t.  UneU  8am  0.  it  8.  Mia. 
Co.,  1  Nev.  187,  saidthatan  officer (fa/oeto  is 
on  the  one  hand  distinguished  from  a  mere 
usurper  of  the  office,  and  on  the  other  hand 
from  an  officer  dtiure. 

In  iStagher  t.  Storty  C&utOy.  5  Nev.  345, 
It  was  said  tliat  acts  performed  hy  s  cltj'  re- 
conier  BS  a  committing  magistrate,  though 
the  Statute  authorizing  him  to  so  act  is  un- 
constitutional and  void,  are  to  be  regarded 
M  the  acts  of  a  delacto  officer,  and  valid  ss 
to  third  persons  ana  the  public. 

In  8taU  V.  Curti*,  9  Nev.  SSS,  we  had  oc- 
casion to  examine  and  discuss,  to  a  limited 
extent,  the  question  as  to  what  constitutes  an 
officer  dtfatio.  The  rules  taken  from  Che  au- 
thorities were  there  announced  as  follows : 
(1)  one  who  has  the  reputation  of  being  the 
officer  be  assumes  to  be,  and  jet  ts  not  a  good 
officer  in  point  of  law ;  (2)  one  who  actually 
performs  the  duties  of  an  office,  with  appar- 
ent right,  and  under  claim  and  color  of  an 
Appointment  or  election ;  (8)  one  who  has  the 
color  of  right  or  title  to  the  office  he  exer- 
cises; (4)  one  who  has  the  apparent  title  of 
an  officer  dejun. 

In  Slats  y.  (hmU,  (^i^  Jv(tu4  Butler  gave 
the  following  complete  definition  of  t,defaete 
-officer :  "  An  officer  Ot  facto  is  one  whose  acts, 
though  not  Uiose  of  a  lawful  officer,  the  law, 
upon  principles  of  policy  and  justice,  will 
hold  valid  so  far  as  they  involve  the  inter- 
ests of  the  public  and  third  persons,  where 
the  duties  of  the  office  were  exereised :  Firtt. 
Without  a  known  appointment  or  election, 
but  under  such  clrcnmstances  of  reputation 
or  acquiescence  as  were  calculated  to  induce 
people,  without  inquiry,  to  submit  to  or  in- 
voke his  action,  supposing  him  to  be  the 
officer  he  assumed  to  be.  Swmid.  Under  color 
of  a  known  and  valid  appointment  or  elec- 
tion, but  where  the  officer  had  failed  to  con- 
form to  some  precedent  requirement  or  con- 
dition, as  to  take  an  oath,  give  a  bond  or 
the  like.  Third.  Under  color  of  a  known 
election  or  appointment,  void  because  the 
-officer  was  not  eligible,  or  because  there  was 
-a  want  of  power  In  the  electiog  or  appoint- 
ing body,  or  by  reason  of  some  defect  or  Ir- 
Tegnlaritj  In  Its  exercise ;  such  Ineligibility, 
want  of  power  or  defect  iMing  unknown  to 
the  public.  FinirCh.  Under  color  of  an  elec- 
tion or  appointment  bv  or  pursuauC  to  a  pub- 
lic unconstitutional  law,  before  the  same  is 
adjudged  to  be  such.'    88  Conn.  471. 

Thisdeflnitionbas been  accepted,  approved 
-and  followed.  In  Its  entirety,  in  all  tne  nu- 
merous subsequent  cases  wLp.re  Ilie  question 
lias  been  discussed,  and  was  referred  to  with 
approbation  by  this  court  in  Stale  v.  Bletiom, 
19  Nev.  817. 

In  Taylor  ▼.  8krin»,  decided  In  IS15.  It 
was  sought  to  set  aside  a  decree  on  the  ground 
that  It  was  made  by  a  person  who  was  not 
4L.R.  A. 


constitutionally  qualllSed  to  preside  as  judge. 
There  was  an  Act  in  South  Carolina  author- 
izing the  governor  to  appoint  and  commis- 
sion some  nt  and  proper  person  to  sit  as  Judge 
in  case  aiiy  of  the  judges  on  the  cireuit  should 
happen  to  be  sick  or  unable  to  hold  tbe  court, 
In  his  circuit.  The  judge  who  made  the  de- 
cree was  appointed  pursuant  to  the  provisions 
of  that  Act.  After  the  rendition  of  Qie  de- 
cree the  Act  was  declared  void  by  a  declsiOD 
of  the  supreme  court.  The  question  was 
whether  all  the  ads  of  the  Judge  so  appointed 
were  necessarily  void.  The  court.  In  answer- 
ing this  quefltlon,  said:  "The  Judge  in  this 
case  acted  under  color  of  legal  authority. 
He  had  a  commission  under  the  seal  of  the 
State,  signed  by  the  governor,  and  authorized 
by  an  Act  of  the  Legislature.  .  .  .  The 
public  acts  of  officers  ds/oeto  are  often  valid 
although  the  authority  under  which  they  act 
is  void.  Public  convenience,  as  vrell  as  pub- 
lic justice,  requires  that  they  should  be  sup- 
ported. It  would  lead  to  incalculable  mia- 
chief  if  all  the  proceedinga  uniler  the  several 
Judges  who  have  been  thus  appointed  should 
DC  declared  null  and  void,"  8  Brev.  616. 
The  cases  of  State  v,  CarroU,  tupra,  and 
Ei  parte  Strang,  21  Ohio  St.  610,  are  similar 
in  their  facts  to  that  otTaylor  v.  Bkrint,  the 
difference  being  only  that  in  the  South  Caro- 
lina case  the  law  authorizing  the  appointment 
of  a  temporary  Judge  had  been  declared  un- 
constitutional before  the  decision  in  Taylor 
v.  Blaine  was  rendered,  and  in  the  other  casea 
the  court  declined  to  pass  upon  tbe  constitu- 
tional question,  holding  it  to  be  unoeceasaiy 


acts  were  valid  and  binding  as  to  the  pub- 
lic and  third  persons.  We  are  of  opinion 
that  the  facts  of  the  present  case  bring 
respondent  clearly  within  the  definition  of  a 
defaeto  officer,  as  given  in  ^cOe  v,  OwH*  and 
Stale  V.  OatroH,  even  if  the  Act  authorizing 
bis  appointment  is  unconstitutional,  and  that 
Uie  case  comes  clearly  within  tbe  principle 
of  law  ss  stated  in  the  three  cases  above  quoted 
from  or  referred  to.  In  those  cases  the  office 
was  full.  There  was  no  vacancy.  The  lair 
authorizing  the  appointment  of  a  temporary 
judge  had  either  been  declared  unconstitu- 
tional, or,  for  the  purposes  of  the  decisions, 
admitted  to  bt  unconstitutional,  Tbe  tem- 
porary Judge  acted  In  the  place  of  the  judge 
dejwre,  under  color  of  authority  derivedi  from 
an  unconstitutional  statute  by  virtue  of  hla 
commission,  ete.  Here  respondent  did  not 
take  Qie  place  of  eiUier  of  the  three  other 
judges,  for  there  was  no  separate  place  for 
either  to  fill,  except  by  the  aasl^ment  of  the 
presiding  Judge.  He  was  acting  by  virtue 
of  his  commission.  In  his  own  right,  by  the 
consent  of  the  other  Judges,  and  was  assigned 
to  tbe  place  by  the  presiding  judge,  and  waa 
the  only  judge  presiding  in  the  District  Court 
of  the  State  In  and  for  the  County  of  White 
Pine,  He  acted  a*  a  district  judge,  fllled  the 
office,  and  presided  in  court,  under  as  much 


not  the  same  shield  of  protection  to  the  pub- 
lie  be  given  to  his  actsT  "The  doctrine  which 
gives  validity  to  acts  of  officers  A  /ucte. 
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f<v  tlie  pTotectlon  <rf  the  public  and  Indlvid- 
n«ls  'wbooe  Interestg  mav  m  affected  therebr. 
OfBoet  are  crented  for  tbe  benefit  of  the  pub- 


lic, and  private  parties  are  not  permitted  to 
inquire  Into  the  title  of  persona  clothed  with 
the  e-rldeoce  of  mcli  offices,  and  In  apparent 
possession  of  their  powers  and  functions. 
Vor  the  good  order  aod  peace  of  aoclstv,  their 
■atlioritj  Is  to  be  respected  and  obejea  until, 
In  some  reKutar  mode  prescribed  by  law, 
tbelr  t)t]e  is  Investigated  and  determined. 
It  is  msniteat  that  eoaleaB  confusion  would 
resalt  If,  in  every  proceeding  before  such 
offieeiB,  their  title  could  be  called  In  Ques- 
tion.'' SortM  V.  SA^  Oaantii,  IIB  U.  B. 
441  [SOL.  ed.  188]. 

In  LeaA  t.  Pm^  133  HI.  420,  10  West. 
Rep.  017,  the  Legislature  Iiaving  passed  an 
Act  In  vlolHti<»i  of  the  Constitution  of  the 
State  of  Illinois,  taking  the  mauagement  of 
eouo-tj  affairs  under  township  organizations 
from  the  sopervisors  of  the  several  towns, 
oonBisting  of  fifteen  members,  and  vesting 
ttae  ■una  in  a  board  of  supervisors  consist- 
ing of  ooly  five  members,  It  was  contended, 
•fl^t  is  contended  here,  that  there  was  no  de 
furm  office  for  the  supervisore  to  fill ;  and  Nor- 
ton T.  8AeS>g  Ommty  was  relied  upon  to  sua- 
taln  this  position.  Ohi^  Jvttiet  Sheldon, 
neaklng  for  a  majority  of  the  members  of 
tne  supreme  conrt,  In  answer  to  this  cont««i- 
tioo,  said;  "Wherever towDshlporganization 
pieTails,  there  Is  in  every  county  a  board  of 
mpervisoiB  for  the  transaction  of  the  aSaIra 
of  tbe  county.  The  Act  In  question  merely 
changed  the  number  of  the  members  of  the 
board  from  fifteen  to  five,  and  the  mode  of 
election  from  towns  singly  to  two  or  more 
toirns  unitediv,  and  the  term  of  office. 
Kotbfng  was  added  to  or  taken  from  tbe  poW' 
OS  or  duties  of  the  board.  After  the  paaaage 
of  the  Act  there  still  remained  the  IJoard  of 
BupervlBois  of  Wayne  County,  the  ottlclal 
boa  J"  for  the  management  of  the  county's  af- 
laiis,  and  the  peraomi  elected  as  members  un- 
der Uie  Act  went  oa,  under  the  sanction  of  the 
Statute,  and  exercised  the  powers  and  duties 
ot  tlte  board  of  ■npervlsors  of  Wayne  County 
without  question.  There  was  no  rival  board, 
bat  it  was  tbe  sole  acting  board  of  supervlaora 
In  Wayne  County."  Therewaaail  lie  while 
tbe  legally  established  office  or  official  body  of 
the  bc«rd  of  supervisors.  It  appeared  In  that 
case  tliat  the  new  members  of  the  board  were 
elected  in  pursuance  of  the  Act.  and  entered 
aptm  the  duties  of  their  ofSce.  and  went  on  and 
exercised  the  powers  and  duties  of  the  board 
«rf  supervisors  of  Wayne  County  for  years, 
witboat  question  of  their  right  to  do  so. 
They  hod  the  sole  management  and  transac- 
tioti  of  tike  atEaira  of  the  county,  and  did  all 
the  <Acial  legislative  business  of  the  county, 
just  as  respondent,  Wells,  had  the  sole 
management  of  the  affairs  of  the  District 
Gonrt  in  White  Pine  County,  and  did  all 
the  Judicial  business  of  the  county  that  was 
done.  There  was  no  other  official  body 
ready  and  willing  to  do  it.  Upon  this  state 
of  facts,  the  court  said:  "They  were  recog- 
■jjud  and  acquiesced  in  by  all  ttte  public  as 
f  L.R.A. 


tbe  board  of  eupervlsors  of  Wayne  County; 
and  to  hold  their  acta  to  be  invalid  would  be 
moat  disastrous  to  the  pnblic  interest  and 
that  of  Indlvldnals  who-were  Justified  In  re- 
lying upon  such  acts  as  the  acta  of  the  bo«ud 
of  supervisors  of  the  county.  There  are  pres- 
ent here  all  the  elements  which,  from  con- 
siderations of  public  policy,  and  for  tha 
avoiding  of  public  inconvenience,  have  been 
recognized  as  going  to  make  up  the  character 
of  dtfaeCo  officers,  whose  acta  should  be  held 
valid  as  officers  by  virtue  of  an  election  aa 
such  under  an  Act  of  the  Legislature ;  reputa- 
tion of  being  public  officers,  and  public  be- 
lief of  their  oeing  such ;  public  recognition 
thereof,  and  public  acquiescence  therein ; 
and  action  as  such  unquestioned,  during  a 
series  of  years,  with  no  other  body  ready  and 
willing  to  act  as  the  board  of  supervisors. 
We  are  therefore  of  opinion  that  this  Act 
.  .  .  in  relation  to  the  board  of  supervis- 
ors of  Wayne  County,  even  if  it  be  unconsti- 
tutional, was  sufficient  to  give  color  of  title 
that  the  official  hoard,  elected  and  acting 
under  the  law,  were  officers  defaelo,  and  that 
their  acta  should  be  held  valid,  so  f ar  aa 
the  public  and  third  persons  are  concerned.' 
In  8taU  V.  McMartin  (Minn,),  48  N.  W. 
Rep.  872,  there  waa  on  Act  of  the  Legislature 
establishing  a  Justice's  court  In  one  of  tbe 
wards  of  the  City  of  Bt  Paul,  and  provid- 
ing for  the  election  of  such  Justice  at  tha 
next  general  city  election.  There  waa  a  sec- 
tion of  the  Act  authorizing  the  mayor  of  the 
cky  to  appoint  the  first  Justice  to  have  the 
office  until  the  next  election.  Respondent, 
HcMartin,  was  occupying  the  office,  and  per- 
forming ita  duties,  under  appointment  by  the 
mayor,  pursuant  to  tbe  provisions  of  this  Act. 
A  civil  action  was  commenced  In  the  court, 
and  the  defendant  therein  applied  for  a  writ 
of  prohibition  to  restrain  McMartin  from  pro- 
ceeding Id  the  action,  on  the  ground  that  he 
was  not  a  Justice  of  the  peace,  and  had  no 
authority  to  act  aa  such,  for  the  reason  that 
the  provialon  of  the  Act  assuming  to  confer 
the  power  on  the  mayor  to  fill  the  office  by 
appointment  Is  unconstitutional.  The  court 
said:  "This  part  of  the  Act  is  entirely  sepa- 
rate and  distinct  from  the  provisions  creating 
the  court  or  office  ;  and  hence,  even  assuming 
that  the  former  is  invalid,  the  latter  are  valid. 
We  have,  then,  a  case  where  the  court  or  office 

'as  legally  crei 

ny.  consists  In  an  attempt  b 

"■ntmcnt  for  the  period  IndluLiou  m  b  hb.^ 
authorlied  by  the  Constitution.  On  these 
facts,  according  to  all  the  authorities,  tbe  re- 
spondent is  a  Justice  de  facto.  That  his  title 
to  the  office  cannot  be  tried  on  a  writ  of  pro- 
hibition, but  only  on  Information  in  the  nat- 
wa/rranto,  is  too  well  settled  to  re- 
quire discussion."  Counsel  fn  that  case,  as 
well  as  In  the  case  under  consideration,  argued 
that  petitioner  had  no  other  available  remedy 
for  the  wrong  and  injustice  that  was  about  to 
be  done  him,  and  that,  Inasmuch  as  there 
must  be  a  remedy  for  every  wrong,  therefore 
a  writ  of  prohibition  ought  to  be  Issued. 
But,  said  the  court :  "  The  fallacy  consists  in 
the  assumption  that  relator  is  threatened 
with  any  wrong.  Bespondeut  being  a  jus- 
tice dtfa^o,  bis  acts  are  as  valid  aa  if  he  waa 
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ft  Justice  itjwr*.  In  fact,  m  to  evarybody, 
except  the  8tat«,  In  proceedings  ty  quo  war- 
ranto to  test  bis  rlg;ht  to  the  office,  he  Is,  in 
effect,  a  Justice  de  jvrt.' 

In  support  of  the  view*  we  have  ezpremed 
we  cite  tlie  following  additional  authorities  : 
Riim  V.  Pettit,  4  Aik.  S82;  Be  Ah  Lee.d  Sawy. 


,.-,  1  Cent  Rep.  8M;  Carli  t.  Rhener,  27 
Minn.  288:  Bt  Parkt,  8  Mont.  431^  FiteMrurg 
R.  Co.^.  Grand  Junction  B.  AD.  (%.l  Allen, 
597;  PetertiUa  t.  Stont,  119  Mass.  467;  Clark 
T.  Sutton,  146  Mass.  4S,  lGNew£:iifF.Ilep.6S7: 
PeopU  T.  Btaton,  78  K.  C.  646;  SamUn  v.  Ki*- 
K^fsr,  IB  Or.  458. 

The  construction  of  petitioner's  counsel 
"that,  when  a  law  Is  unconstitutional  under 
which  a  person  claims  to  exercise  authority, 
such  authority  may  be  attacked  and  disre- 


garded in  any  form  of   proceeding," 
sustained  by  reason  or  auUiority.    The    .„ 
existence  of  the  District  Court  of  the  State  of 


Nevada,  and  of  the  office  of  district  Ji 
said  court,  cannot  be  questioned.  Neither 
the  court  nor  the  office  was  created  b^  the 
Act  which  is  claimed  to  be  unconstitutional. 
The  question  raised  in  this  proceeding  is  not, 
therefore,  one  touching  the  jurisdiction  of 
the  court ;  but  it  is  an  inquiry  Into  the  right 
of  a  particular  person  to  hold  the  office  of 
district  Judge,  which  is  a  question  absolutely 
distinct  from  that  of  the  Jurisdiction  of  the 
court.  The  only  /juestion  that  is  before  us 
for  consideration  is  whether  or  not  the  reputed 
or  colorable  authority  required  by  law  to 
constitute  an  officer  as  faeto  can  be  derived 
from  an  unconstitutional  statute.  From  a 
review  of  the  authorities  bearing  directly  on 
the  (question,  it  clearly  appears  that  it  is 
sufficient  if  the  officer  claims  and  holds  the 
office  under  some  power  having  color  to  ap- 

Eoint,  and  that  a  statute,  though  it  shDulcl 
e  found  repugnant  to  the  Constitution,  will 
give  such  color. 

The  question  of  the  constitutionality  of 
the  Act  increasing  the  number  of  district 
judges  to  four  will  not  be  considered.  It  Is 
not  properly  before  us  for  decision.  It  was 
not  aiscuBsed  by  counsel  for  respondent,  and 
Is  simply  assumed  to  be  unconstitutional  by 

Ktitioner's   counsel.     This   question,   in  so 
r  as  respondent's  right  to  hold  the  office  of 
district  Judge  is  concerned,  can  only  be  raised 

._      _  Jl__.        J!__         ,__         ._         (jj 

the 


Murphy,  J.,  concurring: 

I  was  not  present,  and  did  not  hear  the 
oral  arguments  made  hy  tJie  attorneys  on  the 
hearing  of  the  writ.  But  from  an  examina- 
tion of  the  briefs  filed,  and  all  the  authorities 
having  any  bearing  upon  the  subject.  I  am 
of  the  opinion  that  the  application  for  the 
writ  should  I>e  denied.  I  therefore  concur  in 
tlie  opinion  of  GM^  JxMiu  Hawiey. 

Belkiutp,  J.,  dissenting: 

At  the  Session  of  188G  the  Legislature  con- 
stituted the  State  one  Judicial  district,  and 
9I..R.A. 


provided  that  there  should  be  three  jodgea  of 
the  district  court.  Putsusnt  to  uiis  law, 
three  judees  were  elected  at  the  general  elec- 
tion of  18d6  for  the  term  of  four  years.    Their 


sion  of  18^  the  Legislature  enacted  that  th« 
number  of  district  Judges  should  be  increased 
k)  four,  and  autiioriZM  the  governor  of  th* 
State  to  forthwith  appoint  a  fourth  Judge. 
Respondent  was  commissioned  under  this  au- 
thority in  the  month  of  March,  1889.  Thla 
enactment,  In  so  far  aa  it  attempts  to  increaaa 
the  number  of  district  judges  during  th» 
term  of  the  judges  elected  in  1866,  is  in  di- 
rect violation  of  the  provisions  of  Uie  Consti- 
tution, which  require  that  the  number  shall 
not  be  increased  or  diminished  "except  in 
case  of  a  vacancy,  ta  upon  the  expiration  of 
tlje  term  of  an  incumbent  of  the  office." 
Const,  art.  -6,  §  6. 

The  enactment,  being  unconstitutional  and 
void  in  the  respect  stated,  created  no  office  at 
judgeship  to  be  filled.  It  was  as  inoperativft 
as  though  it  had  never  been  passed.  No  d» 
jwrt  judge  could  be  created  by  virtue  of  its 
provisions ;  and.  If  there  could  t>e  no  d«  juro 
judge,  tbere  could  be  no  <I«  faeto  Judge,  for 
the  reason  that  the  it  fatto  doctrine  presup- 
poses provision  by  law  for  a  clt  jure  officer. 
It  Is  considered,  however,  by  the  majority  of 
the  court,  that  if  the  Law  of  1889  be  uncon- 
stitutional, the  office  of  district  Judge  created 
by  the  Constitution  and  laws  passed  in  pur- 
suance thereof  remains ;  that  respondent  is  an 
incumbent  of  this  office,  and  Uierefore  a  da 
faeio  officer.  In  my  view  the  case  does  not 
admit  of  the  application  of  the  de  JaUo  doc- 
At  the  time  of  respondent's  appolnt- 


fact  the  officer.  It  is  evident  that  there  Is  no. 
room  for  such  an  officer  if  the  number  of  the 
officets  fixed  by  the  law  are  in  the  actual 
possession  of  the  office.  MsCoihim  v.  Xeawm- 
vivHh  County,  8  Ean.  487-.  Boardman  t.  BaUi- 
day,  10  Paige,  283,  4  N.  Y.  Ch.  L.  ed.  968; 
Morgan  v.  QvaBktttbuik,  22  Barb.  80;  Cokn  ▼, 
Beat,  61  Miss.  899;  StaU  t.  Blouom,  IS  NeT. 
812. 

The  cases  cited  by  the  chief  lustioe  fait 
short,  it  seems  to  me,  of  establishing  th» 
conclusion  that  respondent  is  a  d«  faeto  offi- 
cer. In  atate  v.  CarroU,  Taylor  y.  Shrink 
and  Sk  parte  Strang,  the  legal  incumbent 
was  temporarily  incapable  of  discharging  the 
duties  of  the  office,  and  had  aurrenaered  it 
and  its  Instrumentalities  to  the  possession  of 
the  appointee.  There  was  therefore,  in  e&ch. 
of  tliese  cases,  a  vacancy,  or  that  which  waa 
tantamount  to  one. 

In  State  v.  HeMarlin  (Minn.),  48  N.  W. 
Rep.  672,  the  office  was  vacant  when  the  ap- 
pointment was  made. 

In  Lfteh  V.  Feo^,  128  III.  420,  10  West. 
Rep.  617,  the  Legislature  had  passed  ^n  ua- 
constitutional  Act  providing  for  the  election 
of  a  board  of  supervisors  for  the  management 
of  the  aSairs  of  Wayne  Coun^,  consistingof 
five  members  only,  instead  of  fifteen.  "The 
real  cause  of  complaint,"  Mid  the  court  la 
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Ita  opiulon,  "  la  that  the  oflloe  legally  exist- 
\ag  WH  ille^ll;  Blled."  The  question  in 
klfof  Uieae  casee  waa  whether  an  officer  ap- 
pointed or  elected  under  an  unconstitutional 
Act  to  a  racant  office  was  a  dt  faeto  officer. 
Thla  qnesUoD  ia  not  inYolved  In  tlie  present 


caae,  because  there  waa  no  vacancT  In  tha 
legal  organization  of  the  court  to  M  Dlled. 
I  think  respondent  should  not  be  considered 
a  judge  dtfaeto,  and  that  tbs  writ  of  prohi- 
bition ihoiAd  issue. 


WATT  MINING-CAR  WHEEL  CO.,  Inier- 


UNITED  STATES  OIBCDIT  COURT,  NORTHERN  DISTRIOT  OF  ALABAMA.  ' 

Hen.  The  In  tervenlton  was  referred  to  a  apeclal 
master  to  report  upon  the  amount  due  and  aa 
to  (be  cbsracter  ana  extent  of  Interrenor'H  lien. 
The  master  has  reported  against  the  intervenor 
on  the  question  of  lien,  on  the  grouod  that  a 
coal  mine  is  not  a.  building  or  improvement, 
wilhin  the  meaning  of  §  8018,  Alabama  Cod* 
1886.  As  a  further  reason  for  his  report,  thtt 
msEter  doubts  if  the  cars  are  such  "material,'* 
"fixtures"  or  "machinery"  as  come  within 
the  purrlew  of  the  said  Statute. 

Intervenor's  Hen  is  claimed  imder  g  8018, 
Alabama  Code  1886,  a*  rollowa:  "  Every  me- 
chanic or  other  person  who  shall  do  or  per- 
form any  work  or  labor  upon,  or  furnish  any 
material,  fixtures,  engine,  boiler  or  machinery 
for,  any  building  or  improrement  on  land,  or 
for  repairing  the  saine,  under  or  by  virtue  of 
any  contract  with  the  owner  or  proprietor 
thereof,  or  his  agent,  tmatee,  contractor  or 
sub-contractor,  upon  complying  with  tbe  pro- 
visions of  Ihia  chapter  shall  have  ■  lien  there- 
for on  such  building  or  improvement  and  on 
the  land  on  which  the  same  Is  situated,"  etc. 

The  first  question  preaented  is  whether  or 


(O IM.  Hep.  lOM 

1.   A  Qoal  mlB*  la  an  "ImprOTttmeat** 

wKhln  the  meaning  of  Alabama  Code  ISSS, 
I  ma.  aivinir  a  Uen  OD  bnlldhiSBOT  Improvementa 
for  materlala,  flztoTM  nc  machinery  fomldied. 
I,  Coai  <MtraL  whl<A  are  a  neceoarr  part  of  a 
coal miD«. are" materlala.*'  It  not  " flzturea "  or 
"macblneiT,"  wlthhi  the  meanlnr  of  Alabama 
Code  IBsa.  I  SOU,  KlTlng  a  Uen  for  materials,  etu., 
tornlibed  for  >  buUdlnc  o«  ImproTameak 

(Tetvuarrll,  IMU 

SUIT  to  have  a  coal  mine  sold  for  the  pay- 
ment  of  a  debt  Intervention  by  the  Watt 
MiDitig-Car  Wheel  Company  to  enforce  an 
allfged  lien  upon  the  mine  for  coal  cars  fur- 
Dldied  tor  nae  therein.  On  exceptions  by  In- 
tervenoT  to  the  master's  report  diullowing  the 
lien.  Exeepti«n4  tuttainid,  rgxrrt  amended, 
jndgmfiU  fi^  interwnor. 

'The  case  sufflciently  apprars  in  the  opinion. 

MatT*.  Roqaemore,  white  A  M cK«n- 
da  for  intervenor. 

Matn.  H«Bi7  B.  To^pklna  and  Lftw> 
ranea  Cooper  for  defendant*. 

Pardeoi  /..delivered  the  following  opinion: 
The  intervenor  came  Into  this  court  Id  have 
lecoinilzed  and  enforced  a  Hen  claimed  on  a 
ctrtain  coal  mine,  and  on  the  machinery,  ec  ' 
Bent  and  flitorea  therein,  espedally  on  .__ 
eoal  cars,  all  of  which  are  In  the  castody  of  this 
coort  Under  a  ipedflc  contract,  tbe  inter- 
vnor  foroiabed  to  the  ownen  of  the  mine  cars 
•pcdflcallr  adapted  for  use  in  the  mine;  and 
lor  the  ramlahlng  and  equipment  thereof. 
"It  i«  agreed  that  said  cars  are  now  in  nae  In 
aid  mhie  aa  a  part  of  the  equipment  thereof, 
ud  are  aaed  to  hani  coal  from  where  It  is 
BiiDcd  to  (be  opening  or  month  of  the  mine, 
upon  an  ban  track;  and  they  are  propelled  or 
drawn  by  machinerv  at  the  mouth  of  ue  mine, 
•»  pnded  by  hand,  or  drawn  by  mules,  and 
•n  not  adapted  to  any  other  nae  or  transporta- 
iloB,<iT  used  in  any  other  manner." 

The  caae  iliows  that  the  laws  of  Ifae  Btata  of 
Alahama  with  iward  to  recording  a  lien  were 
conpUed  with,  fii  short,  tha  joint  answer  of 
te  oompklnaDt,  defendant  and  the  receiver, 
to  tbe  intcrrmtion,  admits  tha  entire  caae  as 
cUmed  for  tbe  totamnor  except  as  to  the 
»LRA. 


tbe  coal  mine,  as  set  forth  and  described  in 

the  Intervention  and  exhibits.  Is  such  an  im- 
provement upon  land  as  cornea  within  the 
meaning  of  the  Statute  just  quoted.  It  tieing 
contt^ndedononeslde  that  tbe  word  "improve- 
ment" in  tbe  Ststnte  must  be  limited  In  ita 
meaning  to  buildinga  and  things  ^tdem  gen»- 
rii;  in  other  words,  that  an  improvement  upon 
land  which  is  not  in  tbe  nature  of  a  building  la 
not  an  improvement  within  the  meaning  of  the 
Statute.  On  tbe  other  hand  it  is  claimed  that. 
In  the  proper  construction  of  tbe  Statute,  tha 
word  "Improvement"  la  not  at  all  limited  Iv 
the  word  "building"  preceding  it.  but  that  ft 
la  to  be  taken  aa  extending  the  class  of  con- 
atmclions  which  may  be  the  aubject  of  a  lien, 
rather  than  limitlog  such  class.  It  Is  said  that 
this  point  has  never  been  settled  by  tbe  juris- 
pmdence  of  the  State  of  Alabama,  and  Is  to 
that  extent  a  new  question.  Tbe  question  waa 
before  the  Supreme  Court  of  tbe  Slate  In  tha 
case  of  Montgomery  Iron  Workt  v.  Xhrman,  W 
All*,  S18,  but  was  not  passed  upon,  tbe  lien  be- 
ing defeated  for  failure  In  description  of  land 
subject  to  lien.  An  examination  of  the  legis- 
lation and  jurisprudence  of  the  Stale  wltb 
reference  to  this  matter  of  Hens  will,  however, 
decidedly  aid  in  reaching  a  correct  dedslon. 
Code  of  1667,  ^  3101,  provides  aa  follows; 
"Hechnnics  and  builders  have  a  prior  lien 
upon  the  tract,  parcel  or  lot  of  land  on  which 
buildings  are  erected  by  them,  and  on  tbe 
buildings  so  erect«d,  for  tbe  price  agreed  on  or 
compensation  to  be  paid  ana  mateiiala  used  in 
the  construction  thereof,  nnless  aurety  be  siTen 
to  inch  bolldeii  for  the  performanoa  o 
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Uk^sd  Statu  Uiboitit  Coubt,  ^obthkbit  uibtbict  or  at.aiiami 


contract,  or  ui  ureemeDt  be  made  in  wrfUng 
valTlDe^  lien. 

Id  IBtS  (AltLbama  Acta  IST3-78.  p.  117)  tbe 
nld  section  8101  of  the  Code  of  1867  wu 
amended  so  u  to  read  u  followi:  "  Heclunica 
and  builden  h&Te  a  prior  lien  upon  the  tract, 
parcel  or  lot  of  land  on  which  buildiogs, 
tnciOBures  or  flxtutes  are  erected  by  tbem,  and 
on  tbe  buildings,  incloBures  of  flxturci,  for  the 
price  agreed  upon  or  compensation  to  be  paid 
and  materiala  used  in  tbe  construe  don  thereof, 
unless  there  be  an  agreement  in  writing  wair- 
log  the  lien,"  etc. 

Thit  Act  extended  the  cauM  of  tbe  lien 
from  "buitdiogs"  to  "buildings,  InclosureB  or 
fiitutee,"  and  tbe  subject  of  tbe  lien  from 
"land"  and  "bulldinRS"  to  "(land,"  "build- 
Idsi,  inciosures  or  fixlures." 

Id  ISTS,  three  years  later,  the  law  was  again 
amended  ao  as  to  read  as  follows:  "Every 
mechanic  or  other  petaou  who  ahall  do  or  per- 
form any  work  or  labor  upon,  or  fuTolah  any 
material,  flxturea,  engine,  boiler  or  machlneiy 
tor,  any  building,  erection  or  ImproTement 
upon  land,  or  for  repairing  the  same,  under  or 
by  virtue  of  any  contract  with  the  owner  or 
proprietor  thereof,  or  hii  agent,  truatee,  con- 
tractor or  sub-contractor,  upon  complying  witb 
tbe  proTlaioaa  of  this  chapter,  shall  have,  for 
his  work  or  Istmr  done,  or  materials,  fixtures, 
engine,  Ixiiler  or  machinery  furnished,  a  Hen, 
to  the  extent  and  in  the  manner  by  Ibis  chap- 
ter provided,  upon  auch  buiidinK,  erectiun  or 
Improvements,  and  upon  the  lana  belonging  to 
such  owner  or  propnelor  on  which  the  same 
are  dtnated,  to  the  extent  of  one  acre,"  etc. 
Alabama  Code  187$,  3M0. 

Tbla  Act  extended  the  auhject  of  the  lien 
from  "land,"  "buildinge,  Incloeures  or  flz- 
lures,"  to  "land,"  "building,  erection  or 
Improvement." 

The  next  change  that  teemi  to  tiave  been 
made  in  the  law  is  made  by  section  SOIS  of  the 
Code  of  1B86,  tupra.  In  which  the  Statute  last 
quoted  is  amended  by  atriking  out  thtfword 
"erection,"  so  that  tbe  Statute  reada,  "for  any 
building  or  Improvement  on  land,"  and  bv 
further  striking  out  the  words,  "for  his  work 
or  labor  done,  or  materials,  fixtures,  engine, 
boiler  or  machinery  furnished,"  In  that  part  of 
tbe  eeclioo  describing  ext«ut  of  the  lien,  so  as 
to  read,  "ahall  have  a  lien,"  etc.  The  chsuges 
made  at  this  time  were  in  codifying,  and  do 
not  appear  to  materially  enlarge  or  restrict  the 
■cope  and  effect  of  the  Act  of  1676. 

In  the  case  of  Bx  partt  SAmidt,  SS  Ala. 
863,  tbe  Supreme  Court  of  the  Stale  of  Ala- 
bama, In  coosldering  the  proper  cocutructlon 
of  the  mechanic's  lien  under  the  Code  of  1876, 
■aid:  "  Our  present  statutory  syatem,  defining 
and  declaring  liens  of  mecoanica,  employte 
and  materialmen  for  buildings,  erections  or 
Improvements  upon  lands,  or  lor  repairing  tbe 
same,  are  of  recent  enactmenl,  and  their  con- 
■tructlon,  in  the  main,  remains  to  be  settled. 
Such  llena  were  unknown  to  the  common  law, 
and  hence  are  purely  of  statutory  creation. 
They  are  to  be  construed  as  other  etatntea  In- 
troductiveof  a  new  policy  are  construed;  and, 
while  it  is  not  permWbfe,  under  the  guise  of 
Interpretation,  to  extend  the  provisiona  of  tbe 
enactments  to  caaes  not  provided  for.  It  is 
eqnally  nn juit  and  aDautborized  tn  emasculate 
9L.R  A. 


the  statutes  by  a  narrow  or  strict  constructlofl 
of  their  beneflcial  provisions.  Their  general 
policy  was  and  Is  to  secure  to  tbe  aitinn  and 
laborer  tbe  Just  reward  of  his  labor,  and  the 
lien  conferred  Is  somewhat  analogous  tn  its 
aims  to  the  equitable  lien  of  a  vendor  for  un- 
paid purchase  money  of  land  sold.  It  is  In- 
equitable, says  the  law,  that  oue  shall  enloy 
another'a  lands  and  not  pay  the  promised  price. 
So  the  policy  of  tbe  Statute  we  are  consider- 
ing declarea  that  it  la  Inequitable  that  one  abaJl 
enjoy  another's  goods,  or  the  products  of  Ilia 
labor  and  skill,  without  making  just  compen- 
sation therefor.  The  laine  reason  which  up- 
holds the  policy  of  the  one  vindicates  tbe  jus- 
tice of  the  other.  Our  legislative  policy  for 
the  last  thirty  yeaia,  and  the  overthrow  of  pri- 
vate fortunes  consequent  upon  our  late  earfl 
war,  have  had  the  effect  to  place  much  of  the 
property  of  the  country  In  fiduciary  hands; 
and  the  beneficiaries  of  many  estates,  while 
they  could  and  did  enjoy  the  products  of  their 
property,  were  left  without  power  to  fasten  a 
charge  upon  it  by  any  contract  of  thein.  This, 
in  many  instances,  worked  great  hardship  and 
Inflicted  grievous  wrong;  and  our  rery  liberal 
Exemption  Statutes,  in  the  absence  of  a  apedal 
waiver,  have  placed  the  entire  property  of  much 
the  larger  part  of  our  population  beyond  the 
reach  of  leEal  proceas.  The  manifest  and  de- 
plored result  of  all  this  has  been  that  the  hon- 
est toll  of  tbe  laborer,  and  tbe  merobandlse  of 
the  materialman,  have  often  I>een  appropriated 
by  a  fBitbleBsnesB  in  some  cases  highly  culpa- 
ble. These  considerations,  no  doubt,  influenced 
the  Ijegislature  in  declaring  tbe  very  liber^ 
and  comprehensive  system  of  liens  now  found 
upon  our  statute  t>ook.  It  is  our  duty,  in  con- 
struing these  atatutea,  to  g^ve  to  tbe  language 
Its  natural  import  and  scope,  and  thtia  carry 
Into  effect  tbe  intention  of  the  Legislatare  as 
far  as  it  can  be  gathered  from  the  languaga 
employed." 

If  tbe  changes  made  in  tbe  Statute  from 
1867  to  1686  are  considered,  and  tbe  Biatuta 
Itself  is  considered  and  conatnied  in  tbe  light 
of  tbe  decision  of  the  supreme  court,  nist 
quoted,  it  seems  clear  that  the  lien  gre&ted  is 
not  to  be  restricted  to  material,  etc.,  furnished 
for  any  building  or  improvement  of  the  same 
kind  and  nature  as  a  buiidinK  upon  land,  but 
ratiier  that  the  worda  "builaing  or  improTe- 
ment,"  In  tbe  law,  are  used  independently,  and 
as  having  a  different  meaning;  and,  if  not  In- 
dependent of  each  other,  then  that  the  word 
"finprovement"  Is  of  the  greater ai^ificance, 
and  has  the  larger  meaning;  otherwise  the  Act 
of  1876  is  useless,  tor  the  Act  of  187S,  under 
the  description  of  fuciosurea  and  fixtures.  In- 
cluded improvements  that  were  of  the  same 
kind  and  nature  as  buildings. 

Tbedecialon  in  Ex parleScAmidt,  iupra,ialn 
harmony  mlib  Oopeland  v.  KthM,  by  the  same 
court,  reported  in  67  Ala.  064,  which  latter  case 
Is  cited  by  Ibe  maWer  as  favoring  a  strict  con- 
struction of  the  Statute.  Neither  case  propoaea 
to  go  ontside  the  language  of  the  Statute  to 
find  its  meaning,  buttheformer  case  does  make 
use  of  the  light  furnished  by  the  current  his- 
tory of  tbe  State  to  show  the  meaning  of 
the  words  used  in  the  Statute,  which  la  no 
more  going  outside  the  Statute  than  would  be 
a  resort  to  a  dictionary.    Statutes  like  the  on* 


UHO. 


Om  or  Jaokboktillb  t.  Lkdwtfh. 


hi  band  «n  In  dwogatlon  of  the  common  Uw, 
mad  coorta  bxn  been  inclined  to  coDstrne  tbem 
nrictbr;  but  the  better  opinion  now  ii  tliKt 
tbeae  Statutea  are  higbl;  remedial,  and  ibould 
be  coDstnied  so  as  to  carry  oat  the  objects  In 
view.  Bee  Bi  partt  Schmidt,  Kipra:  DtWM 
T.  Smth,  08  Ho.  283;  Tamard  t.  Bveimorf, 
ti  He.  77;  Buehanan  t.  &aitA,  48  Miss.  90; 


_    __  _  r.  fltfni,«Obio8t. 

At  the  dme  the  Act  of  1876  was  passed  tbe 
Stale  of  Alabama  was  known  to  bave  immense 
minei*]  resources  awaiting  deTelopmeol,  and 
wanting  capital  tberetor.  HecbaDics'  liens 
were  restricted  to  buildings  and  things  «ihitd«m 
weturi*.  T\te  new  law,  in  terms,  extended  Uw 
liea  to  aQ  improvements  on  land.  If  tbls  word 
"improvetnent"  is  given  its  ordinary  meaning, 
the  new  law  la  extended  to  cover  the  oonstnic- 
lk>D  of  coal  and  Iron  minee;  and  thereby  great 
b«lp  ii  gjiveu  to  the  owners  of  mineral  lands  to 
develop  their  property,  and  such  development 
iocreasea  Uie  general  prosperity  of  tbe  Stale. 
Tbere  waa  no  reason  why  eapital  and  labor  put 
Into  the  coal  and  Iron  iDdustries  should  not  be 
entxniraged  and  protected  as  well  as  in  other 
works  and  improvements.  A  going  C«al  mine 
is  not  merely  a  hole  in  the  ground.  It  is  made 
np  of  abafta,  drifts,  slopes,  engines,  machinery, 
plalfomu,  cars,  trackl^  scnles,  etc.;  and,  taken 
•■  a  thing,  if  not  a  bufldlng,  it  Is  unquestiona- 
bly an  improvemenl,  and  u  i  in  prove  coent  on 
land.  Tiding  Into  consideration  tbe  import- 
ance and  condition  of  the  mines  and  mining  in- 
leteals  of  the  State  in  1870,  it  is  af&ir  presump- 
tion Ibat  the  legislative  intention  in  tbe  Act 
of  1876  was  mainly  to  extend  tbe  lien  of  me- 
dianica  and  materialmen  for  work  sod  ma- 
terial ao  as  to  aid  In  the  development  of  tbe 
State'a  mineral  resources.  Honerer  this  may 
be,  it  clearly  appeals  to  me  that  tbe  coal  mine 
described  in  tbe  intcrvenlton  and  exiiibits  isan 
improvement,  within  the  meaning  of  theternu 
Dsed  in  section  8018  of  tbe  Alabama  Code,  and 
that  for  material,  fiiturea,  engine,  boiler  or 
machiDCiy  fumiabed  therefor,  a  lien  results  to 
materialmen  on  compliance  with  tbe  require- 
■unta  of  tbe  Btatutb 


Tbb  question  remains  as  to  whetber  tba  co^ 
cars,  as  fumlahed  under  tbe  contract  by  inter* 
Tenor,  are  "material,"  "flxtares"  or  "machin- 
ery," within  tbe  meaning  of  tbe  said  aecUon 
80ia  Tbere  is  -good  authority  at  the  present 
day  for  holding  rolllnB-stock  of  a  railroad  to 
be,  in  a  general  sense, "nitu res."  See  brief  of 
Matt  Carpenter,  in  Brook*  r.  Martin,  69  U.  8. 
B  Wall  170  [17  h.  ed.  7821.  noU.  And  many 
cases  to  that  eOect  may  be  cited  where  the 
question  arose  generally  under  mortgages. 

In  Alabama  tbe  question  is  not  decided. 
Whether  the  coal  cars  in  Ibis  case  can  be  con- 
sidered machineiT,  as  they  bave  do  motive 
power,  and  are  ''propellea  by  macbtnery,  oi 
puibed   by   bwid,  or   drawn   by   mules,"— 

"Hacblike.  A  contrivance  which  serves  to 
apply  or  tegnlats  moving  power;  or,  it  Is  a 
tool,  more  or  less  complicated,  wbicb  It  tued 
to  render  usefnl  natural  instruments."  Bon- 
vler.  Law  Diet 

"Tbe  terra  'machine'  includes  every  mechani- 
cal device,  or  combination  of  mechanical  pow- 
ers and  devices,  to  perform  some  tnactlon  and 
produce  a  certain  effect  or  result. "  iVpsr  v. 
Brown,  i  Fish.  Pat  Cas.  176. 

"  Material,"  however,  it  a  word  of  such  gen- 
eral Import  that  I  see  no  difficult  in  making 
it  cover  the  cars  in  question.  "Maietial  tu- 
cludea  everything  of  which  anything  is  made." 
See  BouTler.  Law  Diet. 

It  is  a  conceded  fact  In  this  case  that  thecon- 
tract  with  intervener  stipulated  that  the  ooal 
cars  were  to  be  furnished  for  tbe  equipment  of 
the  particular  mine,  and  were  used  for  that 

fiuri>OBe.  Ab  tbe  mine  ready  for  operation  is  an 
mprovemeot  on  land,  and  tbe  cool  cars  are  a 
necessary  part  of  the  mine,  considered  as  an 
entirety,  the  coal  cars  were  material  for  tbe  Im- 
provement, and  witbin  tbe  Slalute- 

Tht  intertxnor  tkould  haDt  Judgment  recog- 
nitirtg  its  lien  a*  prayed  for. 


expressed,  and,  as  so  amended,  should  be  ap- 
proved and  confirmed;  and  an  ordw  to  that 
effect  will  be  entered. 


FLORIDA  8UPBEMB  OOUBT. 


dTT  OF  JAOKSONTILLB  et  oL.  AppU., 

«. 

William  H.  LBDWITH. 

(....na. ) 

,  witUn  il 

«n     of    tlM 

•Haad  noM  by  BAasr,  CD.  J. 

Koxm.— iligwbitlcm  tf  marJitU  and  marlctt  homo; 
A  dty  bMM  power  to  forbid  the  •ellltw  ot  fretfi 
Keaia  ^sewhan  than  at  market  bonsn  established 
br  it,  wheie  li  has  power  to  ntabUflh  and  revulata 
■larkat  p^oas  and  the  vending  of  treah  meata. 
Xewvon  V.  Qalveston,  T  L.  B.  A-  W.  It  Tex.  KB; 
Ez  iKWl*  Otpio,  n  Tax.  Ai>p.  IL 
tUB.  A. 

See  also  28  L.  R.  A.  588;  20  L.  K.   A.  \ 


IbuddpalUr  Aot.  dwpter  wnt,  Btatutes  of 
188T,  authorlxlac  tlte  maTor  and  oity  oounoU  to 
estabUnb  and  lefulate  maAets,  Is  a  plaoe  to 
whioh  tbe  pnbUo  maj  resort  for  selUnc  and  tmy- 
Ingr  certain  articles;  and  where  tbe  artlolM  an 
aiposed  tor  sale  in  italli  or  ipaoe  provided  for 
fucb  purriose,  and  for  tbe  ubb  of  which  stalls  or 
space  toll  mar  be  charaed:  and  for  whoae  gov- 
ern men  t  reasonable  resulatloDs  having  li 


An  ordinance  forblddiDi'  private  markets  wttlila 
certain  limits  Is  not  deprlTtng  a  person  of  property 
without  due  process  of  law.   Kowmhi  v- Oalvestoo, 

Buch  B  power  Is  most  neoesKUT  for  the proteotlon 
of  the  health  of  a  (dtr.  and  has  often  been  reoov 
nlied.    BavllDgGrMti  V.  Carw>n.lO  Biuh.ati  New 


TO  Flobida  Simuuai  Coort. 

■,  btlMtTBltvdBtelMtlMMitbaritT'to 


Hat. 


witUntb*  poIlM  paw«r  of  the  Bt»tM; 

and  tlM  rliclit  to  exeroiw  loob  antborlty  mar  be 
ooaUmi  by  a  Bttle  upon  municipal  oorpon- 
tloDB,  and  tt  la  oompetent  for  Oiem  oorporatlona, 
If  the  authority  deloKatod  li  auSdent,  to  prohib- 
it the  Bale  ol  mob  aitlolea  aa  am  within  [ha  eZ' 
ATv^fw*  nf  thA  nnllrw  tmivot  and  luuallj  Bold  at 
1  at  a  dulr  eatabllahed 


S.  miaqiMrtlott  whether  or  Mot*  grant 
to  a  aranicfpal  eorpoi^tlo"  of  ptiwer 

to  eatabllib  and  racrnlata  markets  Implies  author- 
It)' to  prohibit  the  aale  ot  articles  falllQB  within 
the  power,  and  vendible  at  a  market,  elsewhera 

than  at  a  duly 

butrafe 

4.  A  CT^at  to  »  mwotfflpftl  eorporftUoa 
ofpowertorCKulMo  t^onUnknoe  the 
wendln(  of  BMOrt.  poultry,  fish,  trulls  and 
vesetablee  gives  authority  to  prescribe  by  ordl- 
uanoe  the  tlmee  and  places  of  their  Mle.  and  to 
prohibit  the  sale  ol  them  elsewhere.  The  restrlo- 
tlona  aa  to  auch  times  and  iriacea  must,  how- 
■rer,  be  reaoonable  with  reference  to  the  wellare 
of  the  communis,  and  not  be  in  ffcnenU  restraint 
of  trade.  Under  thia  stent  lales  may 
strteted,  under  the  aame  limitations,  to  i 
duly  eatabllahed  undera  grant  ot  power  to  eatab- 
Uab  and  regulato  markets. 

B.  The  aaUMHrUr  ^  *  mnnlelpaJ  voi 
emneBt  to  ortabllah  and  rogulmit 
■amifeeta  implies  power  to  purohaae  or  proyide 
aHlte.  erect  necesmry  buildings  and  atalla,  and, 
when  they  ate  provided  either  by  a  leaae,  pur- 
ohaae or  other  lawful  mode,  to  adopt  reasooable 
regulatiaus  tor  the  government  of  Uie  market 
and  the  buslneM  tranncted  there. 

6>    Where  m  mnnleipal  corporation 
•tract*  or  roata  a  bnlldlwgi  Ita  principal 


object  being  to  prorlds  a  market  bona,  an  a^ 
propiiatloQ  of  a  portion  of  the  building  for  an* 
other  puriioae.aaUis  holding  of  munlnlpaloouru, 
does  not  render  the  erection  or  rentlog  of  tba 
building  lllesaL 
7.  Ifreaaonable  fkdUitea  fbr  aelUnc  a* 
■larketa  are  ^wen,  regulations  reetrtctlos 
to  markets  the  sale  of  artlelee  falUug  within  tlia 
police  power,  or  the  MUe  of  which  the  health  or 
welfare  of  the  community  lequlrei  to  be  reg- 


C  of  ti«da,  01 
8-    The  oonrta  are  the  final  Jndxee  as  to 

what  are  proper  aubjeots  ot  the  polMe  power,  and 
the  law-making  power  oanoot  arbttrarUy  maka 
that  aaubjeot  of  Itaaxnolw  which,  from  Its  nat- 

0.    Whore  the  laosoage  of  a  statnte  a»> 
ttorlsinv  on   ezeroiae   of  the   pollee 

power  is  so  broad,  as  to  Include  things  whloh 
are  not  aa  well  ai  those  whloh  are  subjects  otthe 
power,  the  exercise  of  Uie  power  will  be  oonOnad 
to  things  whliA  are  legally  the  anbleota  of  that 

10.  Where  the  Statnte  eotablUdny  m 
mnuieipal  g^oremment  provldeo  that 

Its  leKialatlve  powor  ahall  be  axerolsed  by 
a  city  council,  and  that  no  bill  shall  become  a 
law  until  It  shall  be  signed  by  the  mayor  unka 
he  shall  faU  to  return  it  with  hia  ObJeoUona  to 
the  council  within  a  prescribed  time,  or  UdIcb  It, 
on  being  so  returned,  shall  be  pewed  by  two 
thirds  of  the  whole  number  ot  the  oounoU,  aod 
also  proTldea  that  the  mayor  and  oounoU  ahaU 
have  power  to  establish  and  reiculAts  market*  by 
ordinance,  and  to  regulato  (be  vending  ot  meata 
and  other  apecUted  arUoles  In  like  manner,  a  mai^ 
ket  ounnot  be  eatabllahed,  nor  can  It  or  the  Tend- 
ing ot  Huch  artlcleabe  regulated,otherwlae  than  by 
municipal  law  enaoted  In  the  manner  above  Indl- 
Bated;  and  an  ordinance  attempting  to  aulhorlsa 
Uie  dtr  oouuoll  or  a  board  of  health  or  both  to 


OrlcaoB  V.  Stattord,  R  La.  Ann.  UT:  Ash  v.  People, ' 
U  Mich.  SOI:  St.  Louis  V.  Weber.  M  Uo,  MS;  Buffalo 
T.  Webster,  lU  Wend.  100;  Bush  v.  Seabury.  8  Johns. 
a«i  Wlnnsboro  T.  Smart,  11  Bich.  L.  MS;  WarUuan 
V.  Philadelphia.  83  Pa.  H»;  Tledeman,  PoL  Powe^^ 
llMj  1  Dillon,  Uun.  Corp.  Il381-sa&  8ee  Palestine 
T.  Bamea,  50  Tez.  638;  Le  Claire  v.  Davenport,  13 

The  City  of  Kew  Orleana  baa,  by  virtue  of  Its 
charter,  the  Mune  power  to  regulate  the  Hie  of 
truttatbatlthaa  to  regulato  the  sale  ot  vegetables 
andllsh.    OosslglT.  New  Orleans,  il  La.  Ann. — . 

A  private  market  kept  within  sli  squares  mess- 
nrtng.  wJOi  UiO  width  of  tntorvenlng  atreets,  £,100 
feet  over  the  shortest  walking  dlstanoe  of  the  near- 
est ptibllo  market,  li  not  In  oontnventlon  of  La. 
Aot  <tf  UTS,  No.  UA  Stele  V.  Hobmldt,  il  La.  Ann. 
— ;  Btate  v.  Bartfae,  a  la.  Ann.  — ,  Jan.  ma. 

A  city  ordlnanoe  forbidding  tarmei*  and  f»x~ 
denei*  selllog  their  produota  to  stand,  with  oaria, 
wagona  and  Other  vehlclca,  within  a  distance  ol  £00 
feet  from  any  part  of  the  dty  market-house,  on 
streets  adjacent  thereto,  la  valid  and  don  not  cre- 
ate a  monopoly  In  favor  ot  huckster*  occupying 
sttnda  In  the  market.  People  v.  Kalr  (Mich,)  Mo*. 
16,1880. 

A  municipal  corporation  may  anthorlie  an  Indi- 
vidual to  build  a  market  houae,  rant  atalls  and  odI- 
leot  dues  for  a  certain  poriod  upon  oonaldeiatlon 
that  the  land  whereon  It  stands,  with  Its  Improve- 
mvila,  (hall  thereafter  be  turned  over  abaolutely 
tothadty.    Btate  T.  Natal.  41  lA.  Ann. — . 

Tba  market  put  np  In  pursuance  ot  such  oon- 
b«ot  I*  a  publln  market,  and  any  private  markst. 
tL.R  A. 


found  within  the  prohibited  dl 
Ib  In  Tiohitlan  ot  Uw.    IMd. 

Wliere  there  Is  no  public  market  In  the  village,  a 
by-law,  not  intended  as  a  market  regulation,  that 
no  person  shall  sell  or  offer  tor  nle.  on  any  street, 
tr«eh  meat  In  pieces  or  quantltlee  leas  than  one 
quarter  of  the  animal  without  paying  a  Iloense  feei, 
under  penalty  of  Sne  Or  Imprisonment,  Is  not  au- 
thorized.   Cbaddookv.Day,«UH.A.M»,TBHk>h, 

To  regulate,  Iloense  or  restrain  the  sale.  Id  any 
private  stall  or  shop  In  the  olty  ontslde  of  the  pub- 
lic meat  markets,  of  fresh  meats,  vegetebtee.  fish  or 
other  articles  usually  sold  on  markets,  la  within  tba 
powers  of  the  Provincial  Legislature.  Pigeon  T. 
lA  Cour  Du  Uecorder,  i  Montreal  li.  Bep.  <  Q.  B.  KL 

T]M  Legislature  can  confer  upon  munidpalltlea 
the  power  to  prescribe  by  tbeli  ontlnanoea  the 
manner  of  disposing  ot  meats  and  oUier  market- 
able things,  for  the  purpose  of  proteotlog  the  pub- 
lic health  or  promMlng  good  govemmeot-aa,  by 
problblting  It  to  be  retailed  except  at  designated 
market  plaoea.    BUto  v.  Pendegras  (N.  OJ  March 


ButthsDlIuoIsBb 


ogottlsaUn 


late  the  Inspection  of  meat,  poullzy,  etc,  and  to 
prohibit  any  offensive  buslncs  or  establishment, 
and  make  regulatlona  neoesaary  to  promote  health 
and  suppress  dtseasa.  give*  the  olty  no  power  to 
erectand  maintain  a  public  slaughtMshonae.  Bu«*> 
log  v.  Book  Istand.  US  UL  W. 

Pidlce  power  ot  Btata^    Baanotato  Btatar.Kar- 
ihall,  1 L.  B.  A.  ta,  I  Haw  ■ng.  Bap.  tlfc  M  M.  B.  Bik 
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«»«TCtM  «lther  ef  the  atore  power*  Independentlr 
and  tn  dl««gu<I  of  the  Bbbve  provlsloa  for  the 
eo-oidlDkle  kotloii  of  tlie  major  oonvera  no  au- 
tbotltr  In  Um  pcemlaaa.  Tbe  authorl^  cannot 
badeleKated. 

11.  Tba  wovd  "pdvlleKss,'*  M  naed  tn  the 
AM  cetabllahlnff  the  HimidpaUtr  ot  Jackwn- 
Tllle,  vhere  power  U  Klveo  ro  levr  and  ooUeot 
taxes  for  the  purpose  o(  revenue  upon  "all  prap- 
VTtj  and  prlTlleca  taxable  bj  law  for  state  pui^ 
poses,"  and  to  Uoeaee,  tax  and  regulate  ano- 
tlcmeen.  retalleie  of  liquor,  and  other  named 
avocstlons.  ~and  all  other  prlrlleKet  taxable  bj 
the  State."  does  not  mean  lueb  tUnga  as  are 
tectanloally  privUegta  and  ean  never  be  enjoyed 
«r  exOTOtoed  axeept  under  aDthorlty  of  law.  bat 
"■T*ni  otbw  ooonpatloDa  of  the  nme  kind  u 
Uma*  detfcnatad.  A  marketbeiDKstianahlse  or 
tocbnlml  privilege  la  not  taxable  br  tlie  (Mr  of 
Jaokaonavllla  for  revenue  purpona. 

IB.    TlMMonlelpamrorjftekMBTlUalB 

mot  (iTCV  tba  poirer  whloh  the  State  hat  of 
■eleoUns  tbe  lubjeole  of  occupational  taxes  for 
imMnff  revenue,  but  It  limited  to  the  ooou  paUons 
named  In  Iti  Charter  Act  or  the  Bevenue  Lam  of 
the  State. 

18.  TiMlstaeetlonof  arUeU  IS.dutp. 
877Bi  of  Um  Stetntea,  at  amended  by  the 
Utfa  Motion  (rf  the  Aot  of  Uay  Bl,  less,  doee  not 
In  tta  provWon,  ■'privUege*  may  be  licenaed  aod 
taxed  by  dty  oidlnanoea."  dMignato  ■uttjeota  of 
taxatloa.  The  purpose  of  the  eectlon  U  M  res- 
nlate  tlie  manner  of  tmmaeg  and  levying  taiea 
on  real  aod  penooal  property  and  taxing  avooa- 
tkms  dsewbere  mbjected  to  munldpal  taxation. 

14.  WlMr«T«rtIiepow«rtonatliariMor 
Heif  fcpwiMttoggtolillah  »Butrk«t 
vximtm  In  a  mnnidpal  ewiwntlon  a  fee  for  the 
permit  or  lloenae  may  be  charged  by  tbemu  '  ' 
pallty  aa  a  polios  leculatlon,  although  the  p 
to  exact  a  tax  tor  revenue  may  not  exte 
sofflcient  fee  may  be  charged  under  the  police 
power  to  cover  not  only  thsnecvwary  eipenieof 
iauing  the  license,  but  also  that  of  the  additional 
labor  ot  oflloeit  and  other  eipensee  imposed  up- 
on the  publlo  by  the  bualneae,  but  no  mote. 

16.  A  Ueenae  to  A  poTMHi  to  s«ll  Bieate 
or  MtHB' thing  named  In  thegtaut  lo  the  MudFcI. 
palt^  ot  Jacksonville  of  power  to  regulate  Uie 
vending  of  mesta.  etc  1*  not  the  jimnt  of  a  rlg-ht 
to  —-'"*- 1"  a  market  within  the  meaning  of  the 
leglslatlTe  grant  of  authoriV  to  '^fl'-lliih  and 
regulate  marketa. 

16.  niegnuit  of»ntliarttr  to  r«pilat« 
tba  ■»!«  of  awaita,  eto.,  by  ordinance,  ii  -- 
of  police  power.    Under  It  the  hour*,  the  pli 


preecrlbed,  and  the  cetabUahnCaot  of  llxed  places 
of  aale  may  be  prohibited  in  looalltlei  from  which 
their  exduafon  Is  dictated  bj  samiary  consldera- 
UooB,  and,  aa  In  the  ease  of  marketa  aSo  " 
reasonable  tMibtles  tor  an  who  may  desire 


«  yet  aU  this  most  be 
done  b7  Impartial  and  general  regulatjons  af- 
■""" —  "*" 6  righto  to  all  allka  upon  the 


17.  TbABnwtef  ftntbori^  torepUtto 
the  w«ndlnc  of  mMtto.  ete.,  do*a  not 
(Ira  power  to  tax  for  purposes  of  revenue, 
the  ooonpatlon  of  vending  any  ot  the  named 
arOolei.  bnt  it.  In  oonneotlon  with  the  grant  ot 
power  to  regulate  incpeetion,  liuU&ea  the  Im- 
paction offoeb  fees  aod  charges  as  will  cover 
the  expense  of  both  Inspecting  the  articles  of- 
fered tornlesndotUiepolioetupervlslon  of  the 
taslness  neoeBary  to  TveveDt  Hi  beooolng  harm- 
ful to  the  oommiumj. 


19.  Thapollea  poiror  cannot  be  parted  with 
or  Impaired  by  contract. 

BO.  Tha  powmr  of  m  nranldpaJ  govom- 
ment  to  MUtbUah  mwhwU  Implies  ths 
authority  to  change  their  location  aa  the  om- 
venlenoe  of  the  communis  may  dlotate. 

Bl.  Where  an  erdlmtnoe  wewUng  & 
aeetloa  of  a  ttoraier  ordlnmneo  providca 
that  such  section  "shall  read  aa  follows."  stating 
the  proTlslont,  the  section  ss  amended  beoomsi 
for  all  future  purpose*  the  enUre  section,  and 
anything  which  was  in  the  original  secdoD  bnt 
Is  omitted  from  It  s*  amended  Is  repealed. 

abyia.iaHU 

APPEAL  br  defecdaata  from  ■  decree  of  tho 
Circuit  Court  for  Duval  CouDly  DTerruliug 
Ibeir  motion  to  dissolve  an  injunction  restrain- 
ing their  interference  with  complainant  or  hia 
le&BDta  in  tbe  aale  of  marlcetable  article*  in 
buildinga  of  complainant  wblcli  had  been  used 
for  m&&et  purposes  before  the  establishment 
of  a  new  public  market  place  and  also  restrain- 
ing Ihem  from  probiblling  the  use  of  such 
buildings  as  a  market  place.    Afflrmed. 

Tbe  case  sufflciently  appears  in  tbe  opinloii. 

Mettrt.  i,  n.  Barra  and  Fletoher  A 
Wort  a.  for  appellants: 

Tbe  right  to  establlBb  marketB  Is  a  branch  of 
the  sovereign  power,  and  the  right  of  regulat- 
ing tbein  1b  necessarily  a  power  ot  municipal 
police. 

Ifta  Orkant  v.  Morrit,  8  Woods,  0.  C.  107; 
Xayor,  2  La,  217. 


markets  may  be  reduced  as  a  sanitary  regula- 
tion. Lessors  and  lessees  of  markets  in  such 
cases  must  yield  Ibeir  private  benefit  and  ad- 
vantage to  Ibe  public  advantage. 

Stw  Orleantr.  Stafford.  27  La.  Ann.  417, 81 
Am.  Rep.  588.  BeeJutIn«T.  DavJiZtDn,  OMarL 
N.  8.  409,  le  Am.  Dec.  189;  Expart»  Canto, 
21  Tei.  App.  81,  B7  Am.  Rep.  609.  Kee  Com. 
V.  Patch,  97  Mass.  821;  Smith  v.  Nevibtm,  70 
N.  0.  14.  16  Am.  Rep.  ';88;  Bpanlding  t. 
Lou>^,  23  Pick.  71;  1  Dillon,  Hun.  Corp. 
§4  8S0-890,  noU  i. 

Incorporated  cities  and  towns  have  tfaepowar 
to  build  market  pieces  without  an  expresa 
grant.  And  such  buildings  may  be  nsed  io 
part  for  something  else. 

1  Dillon,  Mun.  Corp.  g  881,  nott  I. 

The  fixing  the  place  and  times  at  which  mar- 
kets shall  be  kept  and  held  open,  and  the  prohi- 
bition to  sell  at  other  places  and  limes,  isamong 
the  most  ordinary  regulations  of  a  city  or  town 
police,  and  would  naturally  be  included  in  tha 

Benerat  power  to  pass  law*  relative  to  the  pub. 
c  marketa. 

Bii*h  V.  Sealmry,  8  Johna.  418.  See  BttffiUv 
V.  Wtbiler,  10  Wend.  89. 

The  Legislature  may  probibtt  the  plying  of 
trade  ot  vending  meat  and  vegetables  in  any 
other  place  than  tbe  market  eslablished  anil 
regulated  by  tbe  government. 

Tiedeman,  PoLPowera,  pp.814,  and  note,  It28, 
824;  Cooley.  Const.  Llm.  4th  ed.  606,  SM; 
Vanderbai  v.  A^mt,  7  Cow.  849. 

A.  by-law  that  no  bnbdier  or  otlier  p 
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■ban  oat  np  or  expow  for  nie  biit  fresh  meat 
In  U17  put  of  the  Gl(}r  except  In  th«  BLopa  uid 
Halli  of  the  pnUio  mtrketi,  ot  tX  lacb  placee 
H  the  standmg  committee  on  pnblto  msrkeU 
BU>7  aopoint,  u  good. 

1  DuIdd,  Mun.  Corp.  p.  890. 

Appellee  has  no  vested  right  which  coniti- 
tntM  him  end  hU  tenuiU  a  cIbm  pecull&rl; 
ptiTlteged  to  violate  the  market  ordlnancea  of 
Qie  City. 

The  permladon  given  htm,  If  anv,  waamere- 
ly  temporaiT,— an  "act  of  grace/—  and  vraa 
randloK,  if  at  all,  on);  ao  long  as  it  remained 
on  revoked. 

Bradim  v.  MeAUtJt  Buah.  867,  8  Am.  Rep. 
809;  Coolev.  Const.  Llm.  S96,  noU  i;  Kidd  y. 
Fearton,  128  U.  S.  1,  S3  L.  ed.  846;  FeU  t. 
State,  43  Hd.  71,  20  Am.  Rep.  88;  Brimmtr-v. 
Botton,  103  Man.  10;  CcUdtrt.  Evrbg,  0  Giay, 
Wl. 

A  corporetloD  cannot  by  contract  abridge  Ita 
legislatire  poweis. 

Oritk  Prabji.  Ohureh  v.  Ntw  York  Oily,  6 
Cow.  CAS;  Ooatf  f.  Jfaa  Tork  Oity,  7  Cow. 
685. 

The  court  will  not  Interfere  with  the  munic- 
ipal regulatfona  of  a  city  uolees  It  can  be  clearly 
snown  tbat  it  has  traoecended  its  powers  or 
violated  its  functions. 

TiMu*  V.  Tallafuutee,  11  Fla.  I8O1  Bu  parte 
Byrd,  di  Ala.  17.  8  Am.  Bt  Rep.  338;  Shelton 
T.  Mebiie,  30  Ala.  510,  68  Am.  Dec.  14S. 

An  act  of  common  council  con  only  be  Im- 
peached for  fraad.  Qenerallj  its  motives 
cannot  be  inquired  Into. 

1  Dillon.  Mun.  Corp.  §§  811,  818;  Cool'ey, 
Const.  Lim.  186,  187;  Pmti*  v.  Botton,  124 
Mass.  486. 

Mattrt.  Cooper  ft  Cooper,  for  appellees 

When  a  municipal  corporation  i£  seekingto 
enforce  an  oidinance  which  ia  void,  a  court  of 
•qnity  has  Jurisdiction,  at  tbe  suit  of  any  per- 
son injuriously  affected  thereby,  to  slay  its  eie- 
oulion  by  iDluociion. 

Baltimore  v.  Saiieehi,  49  Hd.  217,  88  Am. 
Rep.  240,  aed  cases  cited.  See  also  Wood  v. 
BrooUyn,  14  Barb.  425;  2  Dillon.  Mun.  Corp. 
6  909.  nota  t;  Third  Aw.  R.  Co.  v.  Neai  York 
ttOf.MN.  T.  169;  ffannov.  «o«fci,  76  U.  8. 
8  Wall.  110.  10  L.  ed.  842;  1  High.  Inj.  g  20. 

A  d^  can  have  no  power  of  making  an  ex- 
clusive market  or  markets,  or  of  preventing 
■ale  of  articlea  in  proper  manner  in  other 
places,  unless  tbe  power  la  specifically  given 
by  statute, 

1  Dillon,  Hun.  Corp.  g  880. 

Tbe  power  to  establish  and  regulate  markets 
gives  no  power  to  make  them  exclusive  places 
of  tale,  even  where  there  are  not  such  iodicii- 
tlona  ol  the  intention  of  tbe  Legislature  to 
withhold  such  power  of  exclusion  as  there  are 
In  this  cose. 


▼.  Laidler.  2  Minn.  190,  73  Am,  Dec.  89;  Oald- 
«eU  V.  Alton.  88  IlL  416,  SS  Am.  Dec.  283; 
Grant,  Corp.  •176,  183;  8t  Paul  v.  Traeger.  26 
Minn.  24B,  88  Am.  Bep.  462,  and  cases  cited. 

Powers  of  muDiclpal  corporations  are  lim- 
ited and  doubts  are  to  be  decided  against  the 
power  of  the  corporation. 

Mijitum  V.  LanuMV.  H.  38  How.  4SS,  10 
tL.  R.A. 


Ii.  ed.  674;  Zogan  r.  Am,  48  Iowa,  694,  tt 
Am.  Rep.  261;  .St.  POvlv.  LaitOar,  ttipra. 

Even  where  a  city  baa  tbe  power  to  leqniiw 
the  obtaining  of  a  licenee  to  do  busineaa,  tt 
cannot  use  such  power  tor  tbe  purpose  ot  tax- 
ation or  raisiog  revenue. 

1  Dillon,  Mun.  Corp.  §8857,  8S9. 

Theae  ordinancca  are  lll^al  and  void,  b» 
cause  they  attempt  to  delegate  the  powers  trf 
the  city  council  to  the  so-called  dty  botud  of 
bealtb.  a  body  unknown  to  the  atatuteai 

Cooley,  Const.  Lim.  p.  248,  *304;  1  IMUon, 
Mun.  Corp.  ^§96.  421;  Auttin  v.  Mvrrm,  IS 
Pick.  121;  State  Y.  Stark.  18  Fla.  265. 

Whenever  an  ordinance  is  unreasonable  (be 
court,  as  a  matter  of  law,  will  declare  It  void. 

Cooley,  Const.  Lim.  p.  898,  "SOO;  ZhinAam 
V.  BoeittOer,  8  Cow.  462;  Auttin  v.  Murray, 
tnpra;  Barling  v.  Wat,  39  WU.  807,  9  Am. 
Rep.  570;  TOedo,  W.  (fW.R.  Oo.  v.  Jadaaii^ 
vilU,  87  m  87.  16  Am.  Rep.  Bll;  1  Dilkw, 
Mun.  Corp.  %%  819-821. 

Tbe  ordinances  are  not  equal  and  Impartial 
in  their  operation,  but  are  unequal  and  par- 
tial. 

1  Dillon,  Mun.  Corp.  g  822;  B$  FivtM.  SI 
Mlcb.  890,  6  Am.  St.  Rep.  810. 

Complainaot  had  acquired  vested  righta, 
which  appellants  cannot  deprive  him  of,  and 
tbey  are  esiopped  in  tbepremlsei. 

1  Dillon,  Hun.  Corp.  459,  g  460,  and  note; 
ftiopfe  V.  O-Brim.  Ill  M.  Y.  I,  7  Am.  St.  E^ 
685;  Florida.  A.  i£  0.  B.  Oo.  v.  Ftntaeola  S 
O.  B.  Oo.  10  Fla.  146;  Herman,  Estoppel,488, 
441;  Ohio  AM.  R.  Co.  v.  MeCart/^.  96  U.  8. 
367,  34  L.  ed.  695;  Biektrn>»  t.  OflfrvM,  100 
TJ.  S.  680,  35  L.  ed.  619. 

Baner.  Oh.'J.,  delivered  tbe  opinloa  tA 

the  court: 

The  Act  of  May  81,  1887,  chap.  8776,  es- 
tablishing the  Municipality  of  Jacfcaonville, 
provides,  in  section  4  of  article  S,  that  tbe 
mayor  and  city  council  "aball  have  power 
by  ordinance  to  make  regulations  to  aecure 
tbe  general  bealtb  of  the  inhabitants  and  to 
prevent  and  remove  nutiancet ;  ...  to 
provide  for  and  regulate  the  inspection  of 
beef,  pork,  flour,  meal  and  other  provisiona, 
oils,  whiskey  and  other  spirits  in  barrels, 
bogsheada  and  other  vessels ;  to  regulate  Ute 
Inspection  of  milk,  butter,  lard  and  otber 
provisions;  to  regulate  the  rending  of  meat, 
poultry,fish,  fruits  and  vegetables ;  to  restrain 
and  punish  the  forestalling  and  regrating  of 
provisions,  and  to  establiah  and  regulate 
markets;  .  .  .  and  to  pass  all  ordinance* 
necessary  for  tbe  health,  convenience  and 
safety  of  the  citizens,  and  to  carry  out  the 
full  intent  and  meaning  of  this  Act,  and  to 
accomplish  the  object  of  this  incorporation.* 

The  sabstance  of  the  market  ordinancea  of 
Jacksonville,  as  they  stood  on  September  10. 
1689,  the  time  the  bill  in  this  case  was  filed, 
is,  omitting  the  penal  provisiona  aa  to  a  vio- 
lation of  the  same,  as  follows ;  Tbe  public 
market  ordinance  makes  every  da^  except 
Sunday  a  public  market  day,  and  conatitutea 
tbe  market  buildings  on  Water  Lot  No.  24, 
at  the  foot  of  Market  Street,  and  "not  else- 
where," the  public  market ;  and  ordains  iJial 
stalls,  tables  or  space  in  this  market  ahall  be 
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ranted  to  bntchera  or  othen  desiring  to  bin 
the  9mnto  hy  the  month,  or  Buch  longer  period 
ms  amy  bt  desirable,  upon  such  terms,  and  for 
mch  sum,  4S  the  bcMTdot  public  works  shall 
determine.  It  also  providea  that  no  person 
^i&ll  sell  anv  fresh  beef,  fresh  pork  or  mut- 
ton, or  establish  or  maintatn  anv  market, 
stKll  or  shop  for  the  keeping  or  sale  of  fresh 
beef,  pork  or  mutton,  atanj  place  wi(Mn  the 
oorporate  limiU,  ezceptat  the  public  market, 
unless  such  peraon  or  peivons  shall  be  ex- 
pressl;  authorised  to  do  so  by  the  city  coun- 
cil ;  proTided,  however,  that  producers  bring- 
ing vegetables,  poultrr,  eggs  or  other  country 
prodnce  to  the  city  lor  sale  shall  be  per- 
mitted to  sell  the  some  free  of  tax  anywhere 
iritbin  tLe  city. 

TbePriTate  Maitet  Ordinance  provides  that 
private  markete  may  be  established,  regu- 
Xttted  and  abolished  at  the  discretion  of  the 


within  the  City  except  with  the  permission 
of  the  city  council  granted  by  resolution, 
and  not  more  than  one  stall  shall  be  per- 
mitted or  licensed  within  the  same  building. 
Private  markets  must  be  constructed  end 
maintained  In  accordance  with  specifications, 
rules  and  regulations  approved  by  the  city 
board  of  health  governing  the  same  and  pre- 
scribing IJie  size  and  character  o(  stalls ;  and 
DO  permit  for  tbe  establishmeut  or  malnte- 
nutoe  of  any  private  market  shall  be  granted 
except  upon  a  petition  indorsed  by  tue  city 
board  of  bealth.  No  person  can  maintain  or 
do  business  in  a  private  market  except  upon 
pay  iDg  to  the  city  treasurer,  for  a  license,  the 
sum  of  $6  per  month  for  eudi  and  every  etall 
used  i  and  no  person  shall  do  the  business  con- 
templated by  this  ordinance  except  upon 
EtallB  licensed  as  heretofore  provida!. 

A  market,  says  Blackatone,  is  a  franchise 
or  liberty  derived  from  the  crown  by  grant, 
or  by  prescription  which  supposes  a  grant 
(2  Com.  S7},  the  establishment  of  public 
marketa  or  places  of  buying  and  setllnE, 
Boch  as  markets  and  fairs,  with  the  tolls 
theicuDt«  belonging. being  in  England  within 


merce  (iCom.  dT4),  such  prerogative  consist- 
ing in  tbe  discretloDary  power  of  acting  for 
the  public  good  where  the  positive  laws  are 
silent;  and  if  It  be  abused  by  him  to  the 

Eublic  detriment,  such  prerogative  is  exerted 
I  so  unconstitutioual  manner.  3  Com.  303. 
In  Jacobs'  Law  Dictionaiv,  as  welt  as  that 
of  Tomliu,  a  market  is  aeflned  to  be  the 
liberty  by  tnnt  or  prescription,  whereby  a 
town  is  euoDled  to  set  up  and  open  shops, 
etc,  at  a  certain  place  therein  for  buying 
and  selling,  and  better  provision  of  such 
victuals  as  Uie  subject  wanted,  it  being  less 
than  a  fair  and  usually  kept  once  or  twice  a 

Bouvler's  deflnitim  Is:  "A  public  place 
sod  appointed  time  for  buying  and  selling ; 
a  public  place  appointed  by  public  authority 
where  all  bchIb  of  things  necessary  for  the 
subsistence  or  for  the  convenience  of  life  are 
told." 

~     ~  .  Bufaio,  SI  Barb.  £96,  it  is 


Cited  to  natural  persons  or  bodies  itolltlc; 
grantee  of  the  franchise  has  the  right  to 
have  the  market,  but  the  uublic  have  also  an 
interest  in  the  market  and  the  ^ntee  of  tba 
franchise  is  bound  to  provide  suitable  accom- 
modations for  those  who  attend  the  market. 

Jwige  Dillon,  in  his  work  on  Municipal 
Corporations,  note  i  to  section  380,  quotes  the 
definition  given  by  Jvdgt  Breeae,  which  is: 
"A  designated  place  in  a  town  or  city  to 
which  all  persons  can  repair  who  wiui  to 
buy  or  Bell  articles  there  exposed  for  sale." 
See  also  (Stict'imwW  v.  Buekingham,  10  Ohio, 
257;  Smith  v,  Nev^>em.  70  N.  C.  14;  Bvr- 
livgUm  V.  BankoMiTdt.  78  Iowa,  170. 

The  public  character  of  markets  is  further 
flluBtrated  by  Prince  v.  Lewit,  S  Bam.  &  C. 
S63,  where  tbe  grantee  of  the  market  for  the 
buying  and  selling  of  vegetables,  fruits, 
Qowers,  roots  and  herbs,  had  for  his  own 
profit  premjtted  part  of  the  apace  to  be  used 
for  other  purposes  than  those  specified  in  the 
grant,  and  the  residue  of  the  space  became 
lufiufflcient  for  public  accommodation,  and 
there  was  not  on  ordinary  occasions  spacA 
within  tbe  market  for  carts  and  wagons  re- 
sorting thither  with  vegetables  tt  cetera;  and 
it  was  held  that  the  owner  of  the  market 
could  not  maintain  an  action  against  an  in- 
dividual for  selling  vegetables  fa  the  neigh- 
borhood of  the  mariet  and  thereby  depriving 
him  of  toll,  even  at  a  tims  when  tlicre  was 
room  in  the  market,  without  showing  that 
on  the  day  when  the  sale  took  place  he  gave 
notice  to  the  seller  th&t  there  was  room  within 
the  market. 

Again,  in  Motley  v.  WaHeer,  7  Bam.  &  0. 
OOTlt  issaidbyBayley,  J,;  "I  take  it  to  bo 
implied  in  the  terms  in  which  a  market  is 
granted  that  the  grantee,  if  he  confine  it  to 
particular  parts  within  a  town,  shall  fix  it  at 
such  parts  as  will  from  time  to  time  yield 
to  the  public  reasonable  accommodations ;  and 
that  if  the  space  once  allotted  ceases  to  give 
reasonable  Bccoramodatl on,  he  is  bound  if  he 
has  land  of  his  own  to  appropriate  land  on 
which  to  hold  it;  or  it  not,  to  get  land  from 


other  people.  In  order  that  the  market  which 
was  orighially  granted  for  the  benefit  of  the 
people,  as  well  as  for  the  benefit  of  the  gran- 


tee, may  be  eifectually  held,  and  that  the 
public  may  have  the  beijeflt  which  was  origi- 
nally Intended  they  should  derive  from  it. 

In  the  case  of  Penryn  v.  Best,  L,  B.  8  Exch, 
Div,  3S2,  decided  In  1878,  the  court  said: 
"The  mere  grant  of  a  market  does  not  of 
itself  confer  the  right  to  prevent  persons  from 
Belling  on  market  days  la  their  private 
houses,  though  within  the  town  or  manor 
where  the  market  may  be  held.  This  was 
decided  in  the  case  of  Maeeluf^  v.  Chap- 
man,  13  Mees.  &  W.  18.  It  is  pointed  out 
in  the  Judgment  that  an  old  case,  the  Prior 
0  IhtmiaSle'M  Cam,  11  Henry  VI.,  lib.  7, 
p.  10a  and  cited  in  Oitj/  of  London't  Cam,  8 
Coke,  Itep.  137a,  had  been  erroneously  sup- 
posed to  decide  the  contrary.  It  may  also 
be  considered  as  decided  by  the  case  of 
EgTVmtmt\.  Sand,  6  Ad.  &  £1.  034.  We  feel 
bound  by  these  authorities,  although  dict& 
may  no  doubt  be  found  to  tbe  oantraxj.  Sea 
JfoMT  T.    Ohadviiik,    in  nets   to    MMtag  T. 
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WdUur,  1  Barn.  A  0.  47.  The  lecond  cod- 
cluglon  b;  which  we  are  bouDd  is  that  auch 
a  right  as  li  coDtended  for  may  be  acquired 
by  immemorial  enjoyment  or  prescription. 
Motlay  V.  Walker,  mpra-  Maede^fleld  t.  Pal- 
ity,  4  Bam.  &  Ad.  807.^ 

Iq  the  court  of  appeal,  this  view  of  the 
law  waa  afflrmed,  though  the  judgment  of  the 
lower  court  waa  revereed  on  the  ground  that 
the  right  to  prevent  butchers  from  selling  at 
theiT  private  ahopa  on  market  days  withlu 
the  limlta  of  the  franchise  waa  shown  by 
the  evidence  to  oiiat  by  prescription.  L. 
B.  8  Excti.  DiT.  292,  2BT,  et  teq. 

In  our  own  country  the  autbority  to  eatab- 
lish  and  regulate  marttcts  falls  within  the 
police  power  of  the  Btatea,  and  the  right  to 


s  State  upon  municipal  corporatii 
Is  competent  for  these  corporations,  where 
the  delegation  of  power  la  sufficient,  to  pro- 
blblt  the  sale  of  marketable  articles  outaide 
of  the  regularly  established  markets.  Dil- 
lon, MuQ.  Corp.  gg  141,  S80 ;  BowliTig  Oreen 
T.  Garmn,  10  Bush,  648:  Firtl  Miinidptdity 
T.  Cutting,  4  La.  Ana.  SK;Etvart»Byrd,  B4 
Ala.  17. 

The  question  whether  or  not  the  grant  of 
thepowerto''estabIlsh  and  regulate  markets" 
Implies,  when  standing  alone,  authority  to 
prohibit,  elsewhere  than  at  duly  established 
marbetfl,  the  sale  of  articles  falling  within 
the  exercise  of  the  police  power,  need  not 
be  decided  In  this  case,  although  it  would 
•eem  that  authorities  of  great  respectability 
sustain  the  affirmance  of  it,  and  some  of  them 
hold  that  auch  la  the  current  of  author- 
ity. BuA  V.  SetOury,  8  Johns.  418 ;  Buffalo 
T.  Wa*t«r,  10  Wend.  100;  Oonin  t.  PeopU, 
83  N.  Y.  818 ;  Bcpartt  Canto.  31  Tei.  App. 
«1,  B7  Am,  Rep.  609 ;  Jte  pa-rte  B^.  tupra; 
Morano  v.  Mayor,  3  La.  217 ;  Boteling  Green 
T.  Carton,  tupra;  Wiiiruboro  v.  Smart,  11 
Rich.  L.  551;  Dil1on,'Hun.  Corp.  §580; 
A^  r.  Fbmte,  11  Hlch.  847 ;  St.  Lmiit  t. 
Wsiw,  44  Mo.  S47. 

There  are,  however,  autboritlea  to  the  con- 
trary. Bethune  v.  Hughee,  28  Ga.  660 ;  Cold- 
wU-v.  Alton,  S8I11.  4ie.  Seealso  Blooming- 
ton  v.  Wdhl,  46  111.  489 ;  St.  Bind  t.  Laiditm, 
S  Hinn.  190. 

In  addition  to  the  grant  of  authority  to 
'eetabliah  and  regulate  markets,"  the 'Legis- 
lature has,  as  appeara  in  the  first  paraRmph 
«f  this  opinion,  expressly  authorized  the 
mayor  and  council  to  "regulate  the  vending 
of  meat,  poultry,  flah,  fruit  and  vegetables, 
and  under  this  grant  we  are  Batisfiedthat  they 
may  by  ordinance  prescribe  the  times  and 
places  for  the  sale  of  the  articles  it  covers; 
and  such  restrictions  as  to  times  and  places 
being  reasonable  with  reference  to  the  wel- 
fare of  the  community,  and  not  beine  in  gen- 
eral restraint  of  trade,  they  may  likewise 
prohibit  the  sale  of  such  articles  elsewhere. 
Tliat  the  sale  of  them  may,  under  this  Krant, 
be  restricted  to  markets  duly  eatabllshed 
under  the  other,  where  the  regulations  do  not 
constitute  an  illegal  restraint  or  a  prohibi- 
tion of  the  tiBde,  we  do  not  doubt.  Tiedeinan, 
Pol.  Powers,  §  104 ;  «.  FaiU  7.  Traeger,  36 
Ulnn.  248-255;  and  authorttica  cited  tupra. 

Authorlt*  to  establiah  and  regulate  maiiiets 
•  L.RA. 


Implies,  beyond  question,  the  power  to  pur- 
chase or  provide  the  site  and  erect  nocessarj 
buildings  and  Btails,  and,  when  provided  bj 
lease,  purcljase  or  other  lawful  mode,  to  adopt 
reasonable  and  usual  rules  and  regulations 
in  regard  to  the  market  and  the  buaioeas 
transacted  there,  and  having  in  view  the  pras- 
ervation  of  peace  and  good  order,  ana  tlie 
health  of  the  community.  Dillon,  Hun. 
Corp.  §  888 ;  Ketehum  v.  Btiffalo,  14  N.  T. 
858 ;  Smith  v.  Hfmcbem,  70  N.  C.  14 ;  Qaie  t. 
Kalamtaoo,  38  Mich.  844 ;  Spaulding  v.  Lau- 
eU.  28  Pick.  71 ;  Galdadi  v.  Alton,  tupra. 

If  the  real  and  principal  object  is  the 
building  of  a  market  nouse,  the  appropriation 
of  a  portion  of  the  building  to  other  pur- 
poses, as  for  the  holding  of  courts,  does  not 
render  the  erection  of  the  building  illegal 
(SpauldiTig  t.  LovkU,  rupra)  ;  and  the  same 
rule  will  bold  good  wlmre,  as  in  the  case  be- 
fore ua,  the  premises  are  leased.  Qalt  *. 
Kalamoioo,  tupra. 

An  express  grant  of  police  power  as  to  reg- 
ulating the  vending  of  mea^  poultry,  fl^, 
frnlts  and  vegetables,  as  has  licen  given  to 
the  City  of  Jacksonville,  supplements  the 
other  with  a  restrictive  authority  as  to  the 
time  and  place  at  which  any  article  within 
its  meaning  and  purpose  sliall  be  sold.  There 
Isnothlngln  the  Act  which  excludes  markets 
as  the  places  to  which  the  vending  shall  be 
restricted. 

Where  reasonable  facilities  for  sale  at  mark- 
et* are  given,  such  a  regulation  is  not  a  pro- 
hibition of  trade,  nor  the  creation  of  a  mo- 
nopoly,  the  subject  matter  of  the  regulation 
being,  as  in  the  case  of  freah  meat  and  fresh 
lish,  one  which  the  health  or  welfare  of  the 
community  requires  should  be  regulated.  It 
is  argued  by  counsel  for  appellee  that  the 
language  of  the  Act  includes  the  power  to 
regulate  the  vending  of  all  kinds  of  cured 
meat  as  well  as  of  freah  meat,  and  If  the 
power  is  given  to  prohibit  the  latter  It  Is  also 
as  to  the  former,  and  hence  it  was  not  in- 
tended to  give  this  power  as  to  either.  We 
do  not  admit  that  there  is  "prohibition"  of 
the  sale  of  freah  meats  in  the  fact  that  an  or- 
dinance restricts  its  sale  to  market  houses; 
still  it  Is  a  sufficient  answer  to  the  argument 
made,  to  say  that  If  the  language  of  the 
Statute  ia  broad  enough  to  cover  any  kind  of 
meat,  the  vending  of  which  cannot  reason- 
ably  be  dangerous  to  the  health  or  welfare 
of  tbe  people,  auch  language  will  be  confined, 
when  considered  as  authorizing  the  exercise 
of  the  police  power,  to  the  proper  subjects 
of  that  power.  It  la  well  settled  that  tbe 
courts   are   the   final    judges   as  to  what  are 

firoper  subjects  of  its  exercise,  and  the  Leg- 
slature  cannot  arbitrarily  make  that  a  sub- 
ject which  from  its  nature  Is  not  so.  Be  Ja- 
e<*«,  98  N.  T.  98 ;  M^igler  v,  Kaiutu,  133  U. 
B.  633  [81  L.  ed.  305] . 

It  would  be  unreasonable  to  bold  that  the 
use  of  language  so  broad  when  considered  in 
the  abatmct  as  to  cover  things  not  the  aub- 
iect  of  the  police  power  ahowa  a  legislative 
Intent  not  to  authorize  the  exercise  of  the 
power  as  to  proper  subjects  of  it.  Moreover, 
tbe  provisIonB  of  the  aame  section  as  to  pre- 
venting nuisances,  and  regulating  or  licens- 
ing, or  prohibiting  and  suppressing,  theatrical 
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■ad  other  exhlMtlons,  and  prohibiting  and 
RDDpreaaiDg  nmbling  houBM  and  other 
things,  certafnlf  do  not  Limit  tlM  meaDlntc 
■nd  effect  of  a  grant  of  the  power  to  regulate 
the  veudiDg  of  meat  or  to  establish  and  regu- 
late marketa. 

The  Oenerel  Law  foe  tha  Incorporation  of 
Cities  and  Towns,  as  amended  iu  1877,  %  32, 
p.  250,  McCIellan's  Digest,  enacts  expressly 
that  the  citj  or  town  council  shall  have 
power  to  establish  market  housea.  and  to  re- 

?aire  each  and  every  person  who  may  have 
IT  sale  any  fresh  meats  or  fresh  flsh  to  bring 
the  same  Into  the  market  and  offer  the  same 
for  sale  only  In  the  market;  and  in  view  of 
the  absence  of  such  an  express  provision  from 
the  Charter  Act  under  consideration,  It  Is  con- 
tended that  a  leeislatiTe  intention  to  withhold 
from  tlie  Hunlclpality  of  Jacksonville  the 
authority  to  restrict  such  sales  to  market 
places  is  manifested.  No  particular  formula 
of  words  or  expression  is  essential  to  convey 
a  power.  Tlie  only  question  is,  Doe«  the 
language  nsed  in  any  special  or  general  Act 
clearly  confer  the  powerT  As  stated  above, 
our  opinion  ia  tliat  Ix>th  upon  principle  and 
aothority  the  grant  is  unquestionably  suffi- 
cient to  do  so  in  this  case. 

It  is  necessary  to  a  ]  udgment  upon  the  va' 
lidity  of  the  above  ordinances  to  inquire  bow 
the  power  to  eatablish  marketa,  or  to  regu- 
late the  same,  or  the  vending  of  meats  or 
other  articles  mentioned,  can  be  exercised. 
The  Statute  says :  Tbe  mayor  and  ci^  coun- 
cil shall  "have  power  by  ordinance''  to  do 
so.  Section  4,  art  S,  chap.  B77S,  p.  IH 
Acts  of  1887. 

The  Ist  section  of  the  same  article  enacted 
that  'tbe  legislative  power  of  said  Incorpor- 
ationehall  beexerciscd  by  acItycouncil,"and 
this  provision  Is  retained  in  the  section,  as 
amended  by  an  Act  approved  )by  16,  1B89, 
diap.  S953,  Acts  1889. 

The  ad  section  of  the  article  of  the  Act  of 
1887  provides  that  no  bill  shall  become  a  law 
"until  it  shall  have  been  signed  by  the  mayor, 
except  that  it  may  be  passed  without  bis 
•ignatare  as  herein  provided.  No  ordinance, 
or  portion  of  an  ordinance,  vetoed  by  the 
mayOT  shall  go  into  effect  unless  the  same 
be  paaaed  bv  two  thirds  of  the  whole  num- 
ber of  memoers  of  the  city  council.  If  the 
mayor  fall  to  return  any  ordinance  at  or  be- 
fore the  next  regular  meeting  after  its  pas- 
nge,  be  shall  be  deemed  to  nave  approved 
tbe  BBme,  and  It  shall  become  a  law  without 
further  action."    Acts  1887,  p.  164. 

Tbe  ad  section  of  the  same  article  of  this 
Act  p.  163,  is  to  the  effect  that  the  mayor 
ibail  carefully  examine  all  bills  passed, 
and  should  any  not  meet  his  approbation, 
be  shall  return  the  same  to  the  next  regular 
meeting  of  the  council  with  his  objections 
in  writing,  and  he  may  veto  oblectionsble 
features,  and  "approve"  tbe  residue  of  the 
bill.  From  these  provisions  it  is  plain  that 
a  mailet  cannot  be  established,  nor  can  reg- 
ulatloiu  thereof  or  of  the  vending  of  meats, 
poulby,  fldi,  fruits  or  vegetables  be  made, 
except  1^  municipal  law  duly  passed  by  the 
council    and    afterwards  submitted   to  the 


return  to  the  next  regular  meeting  of  tha 
council  after  its  paBsage,  ca  which,  having 
been  returned  to  tke  council  with  his  objec- 
tions, has  been  passed  over  hie  veto  by  two- 
thirds  of  the  whole  number  of  the  council. 
It  ia  to  be  observed  that  by  the  PubiicMarket 
Ordinance  as  given  above  no  person  can  sell 
any  fresh  beef,  fresh  pork  or  mutton,  or  es- 
tablish any  market,  stall  or  shop  for  keeping 
or  sailing  the  same  or  either  of  them,  within 
tbe  corporate  limits  of  the  City  except  at  the 
public  market,  unless  such  person  shall  bo 
expressly  authorized  to  do  so  by  the  city 
council.  This  provision  appears  Inthe  Or- 
dinance as  it  was  when  adapted  in  January, 
1889.  and  was  not  changed  by  the  amendment 
made  by  the  council  and  approved  by  tlie 
mayor  July  80  of  the  same  year.  The  Pri- 
vate Market  Ordinance  passed  by  the  council 
July  80,  but  not  approved  by  the  mayor  till 
August  0,  provide  in  its  1st  section  that 

firivate  maricets  might  be  estabiiabed,  regu* 
ated  and  sboiishod  at  the  discretion  of  tha 
city  council,  but  that  no  private  market  for 
tbe  sale  of  fresh  meats,  ush  or  vegetables 
should  be   maintained  esieept  bg  and  aith  tht 

riiitnoa  of  the  mayor  and  eity  ermtKii  gnmied 
ordinance;  but  an  ordinance  was  passed 
and  approved  the  80th  day  of  August  provid- 
ing that  this  section  should  read  as  fallows; 
"Private  markets  may  be  established,  regu- 
lated and  abolished  at  the  discretion  of  tho 
city  council,  but  no  privato  market  for  tho 
sale  of  fresh  meats  or  flab  shall  be  main- 
tained within  the  limits  of  the  Cit^  of  Jack- 
sonviile  except  with  the  permission  of  tha 
city  council   granted    by   resolution."    The 

E revision  that  not  more  Uian  one  stall  should 
i  licensed  or  permitted  in  the  same  build- 
ing was  added  by  the  amendment  passed- 
September  8,  and  approved  the  next  day. 
The  eth  section  of  the  Private  Market  Ordi- 
nance, approved  August  S,  repeals  an  ordi- 
nance of  June  6,  1888,  regulatinf;  und 
governing  Private  Markets,  but  it  is  not 
shown,  nor  is  it  material  to  know,  what  its 
provisions  were.  We  may,  however,  remark 
that  it  does  appear  there  was  in  the  contract 
made  between  appellee  and  the  Citv,  in  1B70, 
as  to  the  public  msrket  established  at  the 
foot  of  Ocean  Street,  on  Water  Lot  No.  10, 
and  continued,  with  renewals  and  modifica- 
tions, immaterial  to  mention,  down  to  May 
1,  1889,  an  exjiress  stipulation  that  all  other 
markets  then  existing  In  the  City  should  be 
abolished,  and  tliat  oe  the  sole  and  exclusive 
market,  excepting  such  markets  as  mifi;ht  be 
legally  existing  under  contract  with  tha 
Chy. 

we  do  not  think  it  can  be  doubted  that  the 
purpose  of  the  amendment  of  August  80  was 
to  make  the  right  to  keep  a  private  market 
for  the  sale  of  fresh  meats  fl  cetera,  depend- 
ent upon  the  permission  of  simply  the  council 
expressed  by  resolution,  Instead  of  the  permis- 
sion of  the  law-making  power  duly  expressed 
according  to  tbe  form  prescribed  oy  the 
Charter  Act  for  making  municipal  law ;  and 
considering  the  ordinance  as  thus  amended, 
and  also  as  It.  stood  after  the  subsequent 
amendment  approved  September  7,  Its  mean- 
ing was  that  Uie  city  council  at  a  separato 
boSj  might  wtablisb,  regulate  and  abolish 
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Kt  its  ditcretloa  private  mukets  wiUiout  Ita ' 
Ktlon  being  subjected  to  the  co-ordinate  ac- 
tion of  the  major  or  having  gone  tbrough  " 


n  that  this  cannot  be  done  {Ek  pwrU 
Fraeea,  63  Hfch.  896,  6  West.  Bep.  140.  S 
Am.  St.  Bep.  SID ;  Dillon,  Mun.  Corp.  gg  96, 
867.  716.  779 ;  Cooley.  Const.  Llm.  249)  ;  not 
tbat  legislative  action  In  the  form  of  a  reso- 
lution and  whicli  baa  been  passed  bj  the 
council,  submitted  to  the  mayor  and  received 
his  approval,  or  not  been  returned  bj  him, 
or,  haviuK  been  duly  returned  \>j  him.  has 
received  Uie  two-thirds  vote,  may  not  be  an 
ordinance  Dillon,  Mun.  Corp.  S  807.  769. 
and  netit;  Bobinnon  t.  FrarUdin,  64  Am.  Dec. 
p.  ess.  noU) .  but  for  the  reason  that  markets 
cannot  be  established,  nor  ciui  regulations 
for  them,  or  for  the  vending  of  meat  and  other 
articles  specified  in  the  provision  of  the  Stat- 
ute, be  made  by  the  council  as  an  Indepeud- 
eot  part  of  the  city  government,  or  in  any 
Other  manner  than  by  proper  ordinance  duly 
enacted  as  the  Statute  has  provided.  Horn 
T.  Peo^,  28  Mich.  2S1,  and  RiigpUt  v.  Col- 
Uer  and  other  authorities  cited  with  it  ii^a. 

The  amendatory  aection  of  Atig:ust  80  took 
the  place  of  and  entirely  superseded  the  let 
section  as  It  was  In  the  original  ordinance  of 
August  S,  and  the  consequence  resulting 
from  the  omisBion  of  the  italicised  words 
and  the  insertion  of  those  proposing  to  dele- 
gate to  the  council  the  power  to  establish 
and  regulate  markets  is,  that  there  was  from 
the  approval  of  the  amendment  no  valid  pro- 
vision, for  the  establishment  or  regulation 
of  1  I'ivate  markets.  Re  Ekeeutive  Gommani-  < 
eatioru,  16  Fla.  TS6 ;  Batjietl  v.  JacktnnviUe, 
2S  Fla.  664 ;  BtaU  v.  JhaxU  Qmnty,  23  Fla. 
466 ;  Bavndert  v.  Itmaeoia,  24  Fla.   2S6. 

That  which  was  In  the  old  section,  but  was 
left  out  of  the  new.  ceased  to  exist  as  a  part  of 
the  municipal  law  because  it  was  actually, 
and,  we  must  hold,  intentionally,  omitted, 
and  the  Invalidity  of  the  substituted  subject 
matter  in  the  new  section  proposing  to  give  to 
the  council  a  power  which  it  cannot  legally 
exercise,  does  not  change  the  fact  that  the 
italicised  provisions  of  the  original  section 
are  no  longer  a  part  of  the  municipal  law. 
Tlie  omitted  matter  Is  no  longer  in  existence 
■s  a  part  of  the  section,  or  to  be  construed  by 
Uie  courta. 

Another  part  of  this  Private  Market  Ordi- 
nance to  be  noticed  Is  its  2d  section,  which 
provides  that  such  market  must  be  constructed 
and  maintained  in  accordance  with  specifica- 
tions, rules  and  regulations  approved  by  the 
city  board  of  health  governing  the  same,  and 
prescribing  the  size  and  character  of  stalls. 
and  no  permit  for  the  establishment  or  main- 
tenance of  any  market  shall  be  granted  ex- 
cept upon  a  petition  Indorsed  by  the  city 
board  of  health. 

It  appears  that  on  the  6th  day  of  August. 
or  the  day  after  the  approval  of  thePrivate 
Market  Ordinance,  the  Doard  of  health  for- 
mulated and  prescrib«l  rules  for  the  govem- 
ment  of  private  markets.  They  prescribe. 
inter  alia,  that  such  a  market  shall  have  a 
water-tight  floor  of  yellow  nine -heart  plank, 
or  Portland  cement,  at  <a  both,  as  In  the 
OL.RA. 


foundation;  the  grade  of  the  floor;  connec- 
tions with  the  aewera  and  with  the  water 
works;  that  the  construction  of  all  market! 
shall  be  subject  to  the  supervision  and  ap- 
proval of  the  city  engineer  and  health  officer, 
and  the  market  to  the  daily  inspection  of  an 
officer  oi  the  health  department;  the  size  of 
the  stalla  (not  less  than  three  feet  wide  and 
six  feet  long),  and  that  they  shall  be  covered 
with  a  marble  slab,  white  oil-cloth  or  other 
"acceptable"  substance,  and  furnished  with 
"suitable"  meat  block  and  with  galvanized 
Iron  books ;  the  hour  at  which  the  markets 
shall  be  cltwed.  and  the  removal  of  meat* 
afterwards;  the  washing  of  the  stalls,  fioora, 
et  ttt»ra,  and  the  use  of  disinfectants  that 
may  be  prescribed  by  the  board ;  and  how 
meat  ahall  be  moved  from  one  market  to  an- 
other, or  transferred  through  the  streets.  The 
fifth  of  these  rulea  Is.  that  persons  owning 
and  operating  private  markets  and  wishing 
to  continue  toe  same,  and  those  desiring  to 
establish  and  maintain  them,  must  immedi- 
ately present  to  the  health  officer  or  to  the 
chairman  of  the  board,  for  the  action  of  the 
boaid.  a  petition  to  the  city  council :  that  it 
shall  state  the  location,  number  of  stalla, 
full  specifications  of  the  construction,  size 
and  other  details  of  the  proposed  market  or 
building,  together  with  an  assurance  ttiat  the 
applicant  will.  In  case  his  application  is  ap- 
proved by  the  board  and  granted  by  the  city 
council,  promptly  complv  with  ordinances 
of  the  City  and  the  rules  of  the  board,  adopted 
or  that  may  be  adopted,  In  relation  to  the  pay- 
ment of  license,  and  the  fulfillment  of  sani- 
tary requirements  and  restrictions  in  the  con- 
struction Mid   operation  of  private  markets. 

These  rules  appear  from  an  Indorsement  of 
the  recorder  to  have  been  submitted  to  and 
adopted  by  the  city  council  in  regular  scsalon 
on  the  day  they  were  formulated  by  the  board. 

They  are  intended  to  control  the  establish- 
ment of  and  to  regulate  markets.  The  estab- 
lishment and  regulation  of  marketa  must  be 
effected  by  ordinance  enacted  or  ordained  in 
the  manner  prescribed  by  the  Statute.  It 
cannot  be  done  either  by  a  board  of  health 
acting.  In  the  language  of  the  brief  of  ap- 
pellants' counsel,  In  the  capacity  of  a  com- 
mittee from  the  council,"  nor  by  the  council 
itself.norbybotb,  Tbeboardofliealth  in  pre- 
scribing these  rules  has  done  no  more  than  the 
second  aection  of  the  Ordinance  contemplated, 
and  the  attempted  exercise  of  this  authority 

Sthe  board  was  as  much  unauthorized  as  the 
ort  of  the  Ordinance  to  delegate  the  power 
was  illegal.  A  public  duty  which  the  Leg- 
islature has  confided  to  the  deliberative  judg- 
ment or  discretion  of  the  law-making  power 
of  a  municipality  cannot  be  delegated  by  the 
latter  to  the  Judgment  or  discretion  of  one 
constituent  element  of  that  power,  nor  to  Uie 
judgment  or  discretion  of  othera.  To  permit 
It  to  be  done  would  be  to  defeat  the  will  of 
the  Legislature  as  to  whose  judgment  or  dis- 
cretion should  direct  the  sub]^  matter  of 
the  duty  confided.  Jixigglet  v.  OoUier,  48 
Mo.  8SB ;  S.  LouU  v.  ClemtTU,  Id.  BBS ;  Shee- 
fian  V.  Qleaon.  46  Mo.  100 ;  MatOutat  v. 
Aitaandna,   68  Mo.  IIS;   WhyU  v.  NathnOt, 
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t  Sma.  SS4 ;  Ikm  t.  0r«m,  i  Onah.  tfS  i 
OofaT.  &U,  84  Ohio  Bt.  lM;2«ntY.  Oeonto, 
47  Wis.  880;  fifnlKitt  t.  Olark,  78  N.  T.  78 1 
mteheoek  f.  Galtaton,  B8  U.  8.  844  [B4  L. 
ed.  6591 ;  IndianapoUt  v.  InOianapoUt  Oat- 
Laht  £  Ookt  Go.  M  iDd.  898. 
The  Specfal  IfarketOidliiAiics  li  alleged  to 


be  ToJd  becMue  It  alio  pivaGxibes  tlleKal  pra- 
requisitea,  and  me  of  the  pretequisitea  ob- 
jected to  Ii  the  UceiiBB  and  the  charge  of  $0 


per  month  for  each  and  ever?  stall. 

Sectioa  1  of  art.  8  of  Hie  Charter  Act,  chap. 
8775,  BUtborizee  the  mayor  and  council  "to 
\erj  and  collect  taxea  upon  all  property  and 
privileges  taxable  by  law  for  stale  purpoaes  ; 
.    .  to  license,  tax  and  regulate  auction- 

een,  taTeriis,peddlerBandretaileraof  liquors, 
and  all  other  privilege*  taxable  by  the  9t'"' 


and  to  regulate,  tax,  Hcenae  or  aup- 
preai  iJie  keeping  and  going  at  large  <A  all 
animals  vltbln  the  CItf .  * 


Tbe  11th  section  of  the  Act  of  May  81,  1889, 
cbap.  8958,  an  Act  supplementary  to  chap. 
— c  , *   -t.  12  of  the  pa-  '  • - 


retaining,  however,  the  provision,  "Privi- 
leges may  be  licensed  and  taxed  by  the  city 
oidinsDcea.'  and  alao  enacting  that  the  coun- 
cil may  provide  for  licensing  the  keeping  of 
doM. 

At  the  mmIod  of  the  Legislature  of  1S87, 
at  which  the  Charter  Act,  chap.  8775,  was 
passed,  a  Oeneral  Revenue  Law,  chap.  8681, 
was  enacted.  It  having  received  the  approval 
ol  the  governor  June  18,  1887,  or  thirteen 
days  after  the  Charter  Act  was  approved. 
This  Act  Imposes  what  was  styled  "license. 
taxes"  on  different  occupations  and  profes- 
sions, and  provides  that  no  peraon  shall  en- 
gage in  or  manage  the  business,  profession 
or  occupation  mention^  therein  unless  a  state 
license  ehail  be  procured  in  the  manner  pre- 
scribed, and  enacts  that  counties.  Incorpor- 
ated cities  and  towns  vmj  lijipose  such  fur- 
ther taxes  of  the  same  kind  upon  the  same 
subjects  as  they  may  deem  proper,  but  that 
they  dtall  not  impcae  any  such  taJc  on  any 
basineas,  profession  or  occupation  not  men- 
tioned therein,  nor  ahall  the  tax  imposed  by 
them  exceed  fifty  per  cent  of  the  state  tax. 
Tbe  same  limitation  upon  counties,  cities 
and  towns  ta  to  be  found  In  former  General 
Berenue  Laws,  as  it  also  le  in  the  Amenda- 
toiT  Revenue  Law  of  Hsy  38,  1888,  chap. 
8847.  The  Revenue  Law  of  1887,  cbap.  8681, 
Imposes  a  license  tax  on  auctloneeia,  "tav- 
ema"  (or,  what  may  be  deemed  the  same  thing, 
keepers  of  hotels  and  hoarding  houses),  ped- 
dlers and  retailers  in  spirituous,  vinous  or 
malt  liquors,  but  not  on  hackney  coaches, 
carta,  omnibuses,  wagons  or  drays ;  and  all 
of  this  Is  true  of  the  Act  of  188B ;  and  In 
each  of  these  General  Revenue  Statutes  there 
la  to  be  found  a  proviso  that  the  license  tax 
provision  as  to  peddlers  with  boat  or  bot«e 
and  cart  or  carriage  shall  not  extend  to  boats 
and  carts  engagra  In  the  sale  of  vegetables 
and  plantation  products,  fish  and  oysteis. 
The  question,  sssimiing  the  fS  fee  to  be  a 
tax  for  revenue,  is :  Does  the  Special  Act  au- 
thorise tbe  Imposition  of  such  a  license  or 
•  I1.&A. 


occupational  tax  upon  the  franchise  or  busi- 
ness of  a  marketT  Counsel  for  appellants  sug- 
gests that,  the  right  to  maintsiii  a  market 
being  a  franchise,  it  Is  a  privilege,  and  ii 
therefore  taxable.  Admitting,  as  we  do,  that 
tbe  right  to  keep  a  market  and  charge  toll  is 
a  franchise,  ana  consequently  a  privilege, 
within  the  meaning  of  Stemtit  v.  State,  2  Arte 
991,  80  Am.  Dec.  72 ;  Wtuhington,  v.  8tai«, 
18  Ark.  752.— etlllthisadmlsaion  is  not  con- 
clusive In  favor  of  the  right  of  the  City  under 
the  above  provisions  of  Its  Cturter  Act  to 
impose  a  revenue  tax  upon  auch  markets  or 
persons  keeping  them;for  the  meaningof  the 
word  "privileges"  In  the  Charter  Act  la  un- 
mistakable from  the  connection  In  which  It 
is  used.  When  the  Act  gives  power  to  levr 
and  collect  taxes  upon  all  property  and  privi- 
leges taxable  by  law  for  atate  purposes,  and 
to  license,  tax  and  regulate  auctioneers,  tav- 
ema,  peddlers  and  retaileis  of  liquors  and 
all  other  privileges  taxable  bv  the  State,  it 
Is  clear  that  the  Legislature  did  not  use  tiM 
word,  "privilege,"  to  designate  such  things 
as  are  technically  privileges,  and  cannot 
ever  be  enjoyed  or  exeroised  In  England  ex- 
cept through  the  prerogative  of  the  crown  or 
under  Act  of  Parliament,  or  In  this  country 
by  authority  of  law,  but  to  denote  other  oc- 
cupationa  uid  buslneai  of  the  same  kind  as 
those  mentioned  and  that  are  taxable  by  law 
for  state  purposes.  In  a  word,  we  think  the 
meaning  of  uie  Legislature,  as  shown  by  the 
language  last  referred  to,  was  simply  that 
whatever  occupations  were  subjected  to  taxa> 
tlon  by  the  state  laws  mlrht  be  taxed  by  tbe 
City  of  Jacksonville  under  an  ordinance  or 
ordinances  duly  passed,  and  none  other;  and 
this  view  Is  s&engthened  by  tbe  fact  of  tbe 
subsequent  provisions  of  the  municipal  law 
aa  to  hackney  carriages,  carts,  oronlbuses, 
wagons  and  drays  which  were  not  subjected 
to  '^^license  taxes"  by  the  Act  of  1887,  or  that 
of  1889,  and  hence  uie  necessity  for  the  spec- 
ial mention  of  them  in  tbe  Charter  Act. 
Moreover,  this  provision  as  to  hackney  car- 
riages, etc.,  would  not  have  been  Inserted 
had  it  been  the  intention  of  the  Legislature' 
to  delegate  to  the  mayor  and  council  by  the 
preceding  provision  the  same  power  which 
the  State  has  of  selecting  the  subject  of  oc- 
cupational or  license  taxes  (Const,  art.  9, 
§  6),  Instead  of  limiting  it  to  the  subjects 
named  in  the  Charter  Act  and  the  Revenue 
Laws  of  the  State.  Markets  are  then  not  sub- 
ject as  occupations  to  taxation  for  revenue 
under  the  Charter  Act. 

There  was  nothing  In  the  provision  of  sec- 
tionlof  art.  12of  the  Actof  1887bs  to"privi- 
leges,"  nor  is  there  anything  In  the  Amend- 
ment of  it  made  In  1^9,  that  qualifies  the 
above  conclusion.  That  section, as  it  appears 
in  the  Act  of  1889,  chap.  8958,  reads,  omit- 
ting the  provision  aa  to  licensing  dogs,  as 
follows:  "All  property  which  Is  subject  to 
state  taxes  shall  be  sssessed  and  licensed  for 
taxation  alphabetically  for  the  entire  City 
without  reference  to  wards.  The  assessment 
shall  be  made  by  the  comptroller  and  his  as- 
sistants, and  tbe  valuation  of  real  and  per- 
sonal property  shall  be  subject  to  be  increased 
or  diminished  by  the  council  under  regula- 
tions to  be  made  by  ordinance.     Privileges 
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nuf  be  licensed  and  tbzed  br  city  oidi nances. 
.  .  .  All  tiie  duties  now  aevafved  upon  tbe 
recorder  In  reference  to  the  levy  and  assem- 
meutof  taxes  shall  devolve  upon  and  be  per- 
formed bj  the  comptroller."  It  Is  evident 
that  Qu>  purpose  of  the  section  Is,  not  to  dea- 
lenate  the  subject  of  taxation,  but  to  regulate 
the  manner  of  assessing  and  levying  taxes 
upon  real  and  personal  property  and  of  licens- 
ing and  taxing  the  avocations  declared  else- 
where to  be  taxable  and  designated  here  as 
those  by  the  word  "privileges.  It  prescribes 
the  manner  and  mode  of  exercising  the  tax- 
1ns  power  against  the  previously  defined 
subjects  of  taxation. 

Appellants  do  not  admit,  however,  that 
the  charge  ot  $6  is  a  tax  levied  for  the  pur- 

rof  raising  revenue,  but  contend  that  it 
tee  ptoperlv  chargeable  as  incident  to 
the  power  of  police  reeulation,  and  as  such 
la  autborizea.  According  to  this  private 
marhet  ordinance  no  person  can  "maintain 
<a  do  business  in  a  private  market,"  except 
npon  paying  to  the  city  treasurer,  for  a  li- 
cense, the  sum  of  (0  per  month  for  each  stall ; 
and  no  person  can  do  business  in  any  such 
stall  or  private  market  that  is  not  so  licensed. 
We  have  seen  that  hy  this  ordinance  not  more 
than  one  stall  can  be  licensed  in  the  same 
building.    Prior  to  an  amendment  of  it,  ap- 

r roved  September  7,  1888,  there  was  no  such 
imitation  upon  the  number  of  stalls  in  one 
building.    Assuming  that,  under  the  power 

granted  to  the  mayor  and  council,  they  may 
y  ordinance  authorize  the  establishment  of 
public  marketa  by  private  individuals,  the 
same  being  controlled   and  regulated  by  the 


.  KelUy,  7  lowa,  102  (notwithstand- 
ing Le  Claire  t.  Ifatienport,  18  Iowa,  210)  ; 
Dillon.  Mun.  Corp.  §  SS5,  and  noU  4;  QaU 
V.  Kalamaioo.  38  Ulch.  Hi ;  Ijidianapolii 
V.  IndianapolU  Oat-LigU  A  Coke  CoM  lad. 
8&S;  aiaughter- House  Omm,  eSU.  8.  I6Wall. 
86  [21  L.  ed.  SMI  ;  Butchen  Union  8.  IT.  A 
L.  Go.  T.  OreteerU  Oity  L.  S.  L.  A  S.  H.  Co. 
Ill  U.  B.  748  [38  L.  ed.  68S]  ;  Villatatow.Bar- 
IhtC,  89  La.  Ann.  24T, — our  opinion  is  that  the 

Kwer  to  do  so  includes,  as  a  market  Is  a 
.nchise,  the  power  to  license.  A  permit  to 
establish  a  market  is,  from  the  nature  of  a 
market,  a  license ;  it  is  a  permit  to  do  some- 
thing which  could  not  be  done  before  with- 
out such  permit,  and  hence  is  the  gnmt  of  a 
license.  Besides  this,  as  we  have  stated  In 
the  earlier  part  of  this  opinion,  the  power  to 
establish  marketa  is  within  the  police  power, 
and  all  this  being  true,  we  are  unable  to 
conclude  that  the  power  to  charge,  as  a  po- 
lice regulation,  a  fee  for  the  permit  or  license 
to  establish  and  maintain  a  market,  as  dis 
tinguisbed  from  a  permit  or  license  for  sell- 
ing meats  or  vegetables  therein,  does  not  ex- 
ist. It  seems  to  us  that  It  necessarily  does. 
The  fee,  however,  is  not  a  tax  for  reveni- 
but  a  charge  under  the  police  power,  and 
amount  is  to  be  controUed  by  the  principles 
governing  in  such  cases.  What  amount  of 
fee  or  charge  can  be  exacted  is  a  question 
upon  which  the  authorities  are  in  conflict. 
By  some  it  is  held  that  no  more  than  the  ex- 
pense of  issuing  the  license  can  be  charged. 
OL.R.A. 


Jvdg»  Coolery's  tIbw  li  that  the  right  to  !!• 
cense  an  employment,  no  power  being  give^ 
to  also  tax  it  for  revenue,  give*  the  corixjra- 
tion  authority  to  impose  such  a  charge  for 
the  license  as  will  cover,  not  only  the  neoes- 
sary  expenses  of  Issuing  it,  but  also  the  Hd- 
dltional  labor  of  otilcers  and  other  expenses 
Imposed  by  the  business,  but  nothing  beyond 
this  limit;  and  this  seems  to  us  to  be  tlis- 
better  rule.  Cooley,  Const.  LIm.  244,  and 
note  1;  Cooley,  Taxn.  408-410 ;  Van  Hook  v. 
Selma,  70  Ala.  803,  46  Am.  Rep.  85;  E^k 
ports  Qrtgory,  20  Tex.  App.  210,  54  Am. 
Rep,  Sie ;  (Htieinnati  Otu-LigM  A  Ookt  Co. 
T.  Ohio,   18  Ohio  St.  38T. 

A  permit  or  license  to  a  person  to  sell  meats 
or  fish,  or  other  things.  Is  not  the  grant  of  » 
right  to 'maintain  a  market,  within  the  mesQ- 
ing  of  the   legislative  grant  to  the  Uunlci- 

fiality  of  Jacksonville  of  the  power  to  eetab- 
ish  and  regulate  markets.  The  establishment 
and  regulation  of  a  market  means  the  right 
to  establish  and  furnish  certain  places  wbcro 
the  public  may  resort  for  selling  and  buyin|p 
provisions  or  articles  of  immediate  necessity, 
and  where  the  owner  of  the  articles  may  ex- 
pose them  for  sale,  and  to  regulato  thesft 
places  and  the  business  done  there,  and  in- 
cludes also  the  right  to  make  charges  for 
the  use  of  stalls  and  space  used  by  those  re- 
sorting there  with  their  producta  to  sell  tb» 
same.  Marketa  are  public  convenience^  and 
not  a  mere  license  to  a  person  to  sell  his  mar- 
ketable property.  Though  the  grant  of  au- 
thority to  regulate  the  vending  of  meaV 
poultiy,  fish,  Trulta  and  vegetables  will  per- 
mit the  legislative  power  of  the  City  to  or- 
dain general  regulations,  applicable  to  all 
alike,  as  to  when  and  where  those  articles  may 
be  sold,  It  Is  not  one  conferring  the  franchiso 
of  eatablishing  a  market,  but  it  is  a  power  to 
regulate  the  sate  of  articles  which,  but  for 
it.  could  be  sold  anywhere  and  at  all  times- 
The  power  to  establish  marketa  cannot  be 
used  to  create  a  monopoly  of  the  right  to 
sell.  It  Is  not  intended  for  any  such  pur. 
pose.  The  right  to  sell  at  markets  must  be 
secured  to  all  alike  on  the  same  conditions. 
The  grant  as  to  vending  meata  et  ultra  is 
one  of  police  power,  and  it  is  to  be  exercised 
upon  considerations  referable  to  the  public 
health  or  welfare  of  the  community,  and  not 
arbitrarily,  nor  to  create  a  monopoly  In  one 
or  several  persona,  nor  to  prohibit  the  trades 
to  which  it  applies.  Though  under  it  tb» 
hours  of  the  day,  the  places  and  the  modes  or 
manner  of  and  rules  lor  conducting  the  buBi< 
ness  may  be  designated  and  prescribed,  and 
the  establishment  of  fixed  places  of  sale  may 
be  prohibited  In  localities  from  which  their 
exclusion  is  dictated  by  sanitary  considera- 
tions, and,  as  in  the  case  of  marketa  afford- 
ing reasonably  ample  facilities  for  all  who 
may  desire  to  engage  in  vending  such  arti- 
cles, the  sales  may  be  confined  to  spccifio 
places,  yet  all  this  must  be  done  on  princi- 
ples of  impartial  and  general  regulation  af- 
fording the  same  righte  to  all  alike  npon 
the  same  conditions,  and  not  in  the  exerciu 
of  partial  and  discretionary  or  arbitrary  will 
of  the  law-making  power  or  of  any  part  of 
it.  Tiedeman.  Pol,  Powers,  878,  274, 
278;  Firel  MunidpaMs  «*  Jf.  0.  t,  BUtuuu, 


un. 


CRT  OT  JACXBOHTILI.B  V.  liEDWITff. 


8  Ia.  Ann.  S88 ;  £imiu4p  t.  Pbelpi,  10  Ia. 
Ann.  Sa7;  J^^m  OrioiM  t.  Stafford,  27  La. 
Ann.  417 :  VOlainua  v.  Air/A«<,  89  La.  Ann. 
S47  :  BeleJur  t.  Fimw,  8  Allen,  S2S ;  CooIct, 
Const.  LIm.  ■201 ;  Born  t.  itwpb,  26  Mich. 
S21 ;  BaUimorg  v.  BaOeeke.  48  Ind.  217,  88 
Am.  Rep.  2S9;  Ee  parte  Fraue,  6S  Mtch. 
SM,  8  Weat.  Rep.  140,  6  Am.  St.  Rep.  810; 
JfirUum  T.  Lanu,  M  U.  8.  28  How.  486 
[16  L.  ed.  574]  ;  Logan  y.  Time,  48  Iowa,  624 ; 
St.  JohTUbUTgy.  Tkompton,  OBVt.  800;  Olark 
T.  i>  Orm,  0  Bsm.  AC.  62 ;  Chambtrlain  v. 
Oimpfon,  7  Dow.  &  R.  597. 

It  doea  not  authoriie  tht  fmpoaition  of 
tutes  tor  revenue  purposes  upon  the  occupa- 
tion of  Tending,  but  it  does,  in  connection 
with  the  Krant  ss  to  Inspection  made  in  the 
same  section,'  Justlfj  such  fees  and  charges 
ts  may  be  required  to  cover  the  expense  of 
inspecting  the  articles  oftared  for  sale  and  of 
the  police  supervision  of  the  business  neces- 
nry  to  prevent  Its  becoming  bannful  to  Uie 


«  conditions  applicable  to  all  cannot 
be  dented  to  anj,  the  business  maj.  be  so 
rerulsted  as  the  public  welfare  may  demand, 
ana  the  conits  will  not  interfere  with  the 
enforcement  of  a  regulation  except  where  it 
shall  be  manifest   that  the   protection  of  the 

fnbltc  is  not  its  purpoee.  Aiuti'n  v.  Murrag, 
S  Pick.  128;  Dillon,  Mun.  Corp.  notd  i  to 
%  141 ;  Cooley,  Const.  Llm.  "208. 

The  police  power  is  one  whose  existence  Is 
essential  to  the  protection  and  welfare  of  the 
public,  and  while  It  should  be  used  unhesi- 
tatingly snd  efficiently  for  the  ends  it  was 
intei^ed  It  subserve,  it  diould  not  be  used 
for  other  purposes,  nor  furtber  than  la  neces- 
sary to  fully  effect  the  legitimste  end  In  any 
particular  case  falling  within  its  proper  ex- 


desiring  to  sen,  for  the  use  of  which  stalls 
and  (pace  be  makes  charges.  For  some  years 
prior  to  Hay,  188S,  hia  premlaea  at  the  foot 
of  Ocean  Street  had  been  the  desiKnated  pub- 
lic market  controlled  and  regulated  by  the 
City  under  an  ordinance  and  a  contract  be- 
tween the  City  and  himself,  which  contract 
eipired  on  the  first  day  of  that  month.  The 
expiration  of  this  contract  excludes  from  the 
out  all  question  as  to  the  eSect  which,  if 
existing,  it  might  have  had  on  the  right  and 
power  of  the  city  authorities  to  change  by 
ordinance  the  location  of  the  public  market, 
or,  barring  any  other  defects  that  may  exist 
in  the  Public  Market  Ordinance  of  July  80, 
1S8S.  to  eatabliah  the  public  market  at  the 
foot  of  Market  Street,  and  abolish  that  at  the 
fcot  of  Ocean  Street.    As  against  the  appel- 


market,  there  can  be  no  doubt  of  the  right 
of  the  city  authorities  to  remove  the  market 
to  a  different  place,  or  to  abolish  an  existing 
one  and  establish  a  new  market.  Neither  the 
(ppellee,  nor  any  other  person. 


tory  of  that  City.  In  PloTlda  the  Legislature 
alone  can  confer  such  power.  The  power  to 
establish  a  market  Includes  the  power  to 
change  the  location  of  it  from  place  to  place 
as  the  convenience  and  necessities  of  the  com- 
munity may  dictat*.  Dillon,  Mun.  Corp. 
8  882;  Cooley,  Const.  Lim.  744,  noi«  t; 
Wartman  v.  Philaddphia,  88  Pa.  202 ;  OaU 
T.  OineiTutati,  18  Ohio  St.  688;  Chugotv.  Jftu 
OrUatu,  10  La.  Ann.  21 ;  Nta  Orleani  v. 
ataffoTd,  27  Ia.  Ann.  417 ;  Bex  v.  CotttriO,  1 
Bam.  Se  Aid.  67;  Oitrwm  -r.  Salkeld,  8  East,  - 
088 ;  QaU  v.  mOamaioo,  28  Mich.  844 ;  Fi3- 
lava»o  V.  BarOtt,  88  La.  Ann.  247 ;  Butehen 
(Tnion  8.  S.  db  L  8.  L.  Go.  v.  Oraeeia  aty 
L.  8.  L.  d)  8.  H.  Oo.  Ill  U.  B.  746  [28  L. 
ed.  68S]  ;  BHek  Pretbvtariaii  Ohweh  t.  Sm 
York,  6  Cow.  688. 

These  authorities  show  how  groundless  tho 
vested-right  theory  of  complainant,  based  on 
the  injury  to  the  value  of  his  property  through 
decrease  of  rental,  is,  and  now  flrmly  set  is 
the  rule  that  the  police  power  cannot  bo 
parted  with  or  impaired,  by  contnct  or  bar- 
tar. 

The  Sd  section  of  the  Public  Market  Or- 
dinance shows  by  the  words  "  unless  such  per- 
son or  persona  shall  be  expressly  authonzed 
BO  to  do  by  the  city  council,"  particularly 
when  they  are  considered  In  connection  wltii 
the  Private  Market  Ordinance,  that  It  was 
not  the  intention  of  that  Ordinance  to  prohib- 
it the  sale  of  fresh  meats,  et«.,  elsewhere 
than  at  the  so-called  public  market.  On  the 
same  day,  July  80,  1880,  that  the  Isl  section  of 
this  Ordinance  was  so  amended  aa  to  estabi  ish 
the  public  market  at  the  foot  of  Market  Street, 
the  so-called  Private  Market  Ordinance  was 
passed,  although  the  latter  did  not  receive  the 
sanction  of  the  mayor  till  the  6th  day  of  Au- 
gust, and  it  Is  this  Prlvat«  Market  Ordinance 
uiat  was  intended  by  the  lew-making  power 
of  Jacksonville  to  furnish  the  rule  under 
which  the  en>rea8  authority  suggested  by  tho 
2d  section  ot  the  Public  Market  Ordinance 
might  be  obtained  for  selling  or  offering  for 
saie  fresh  beef,  fresh  pork  or  mutton  else- 
where than  at  the  public  market,  or  estab- 
lishing or  maintaining  a  market,  stall  or  sbop 
for  the  sale  of  the  same.  The  two  Ordinancea 
are  to  be  considered  together,  or  as  one.  In 
seeking  for  the  Intention  of  the  municipal 
law-makers  as  to  markets  and  the  vending  ot 
the  meats  mentioned  in  them.  Considering 
them  together  we  find  that  the  manifest  in- 
tention to  permit  and  regulate  ssle  elsewhere 
than  in  the  loeuM  of  the  public  market,  as 
welt  as  that  to  permit  other  markets,  has  not 
bMn  effectually  ordained  ;  or,  in  other  words, 
the  ordinance  governing  such  sales  and  mar- 
kets is  void  because  it  purporta  to  remit  their 
establishment,  maintenance,  regulation  and 
abolition  to  the  aoie  discretion  of  a  body — 
the  city  council — that  cannot  exercise  the 
power,  and  also  to  delegate  to  a  committee — 
ihe  city  board  of  health — authority  which 
the  State  Legislature  haa  committed  to  the 
law-making  power  of  the  municipality.  It 
is  thus  apparent  that  the  City  of  Jacksonville, 
sa  representfid  in  the  expression  of  her  leg- 
islative agency  speaking  for  her.    Intended 


Flobid^  Sdpbbu  Oodbt. 


Hat, 


might  be  other  places  establtsbed,  mt  wbtch 
ulcs  could  be  made,  vet  tlut  sales  could  not 
be  except  at  the  public  market  or  a  so-called 
private  market ;  and  to  make  this  Intention 
ellectual  ahe  has  ordained  that  a  person  who 
violates  the  provision  of  the  PuDllc  Uaiket 
Ordinance  as  to  selling  at  otber  piooes  tbao 
llic  public  market  or  a  priyat«  market  should 
lie  subject  to  fine  or  imprisomneDt.  It  bap- 
)icns,  however,  that  the  Private  Market  Or- 
dinance Is  void,  and  the  question. arises  as 
to  what  eScct  this  fact  has  upon  the  val  idltj 
ot  the  above  prohibitory  provision  of  the  Pub- 
lic Market  Ordinance.  In  our  opinion  it  in- 
validates it  because  it  never  was  the  inten- 
tion of  the  law-making  power  of  JackeoDville 
that  sales  should  be  confined  to  the  public 
market,  and  to  enforce  it  with  the  effect  of 
prohibiting  Bales  elsewhere  In  the  absence  of 
valid  regulations  of  such  sales  would  be  *~ 
do  what  was  never  intended.  Whether  or  n 
an  ordinance  restricting  sales  to  one  place 
a  citv  of  the  territorial  extent  and  of  the  pop- 
ulation of  Jacksonville  would  be  held  to  be 
valid  if  assailed  as  unreasonable,  it  is  unnec- 
rssarj  to  decide,  as  such  cannot  be  said  lo  have 
been  the  purpose  in  this  case. 

The  rule  as  to  statutes  is  that  part  of  an 
Act  may  be  unconstitutional  without  Inval- 
Idsting  the  whole  of  it.  If  all  the  provis- 
ions ore  connected  In  subject  matter  depend- 
ing upon  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected 
together  In  meaning  that  it  cannot  be  pre- 
sumed that  the  Legislature  would  have  passed 
the  one  without  the  other,  the  whole  Act  wilt 
be  declared  void.  On  the  other  hand,  where 
some  parts  are  not  connected  with  or  depend- 
ent upon  others,  as  where  a  statute  attempts 
to  accomplish  two  or  more  Independent  ob- 
jects, It  may  be  void  in  part  and  valid  as  to 
the  residue.  If  ilspurpcrae  Is  to  accomplish  a 
single  object  only  and  some  of  its  provisions 
are  void,  the  whole  must  fail,  unless  su^cient 
remains  to  eSect  the  object  without  the  aid 
of  the  invalid  portions.  If  the  valid  and  the 
void  parts  "are  so  mutually  connected  with 
and  dependent  on  each  other  as  conditions, 
const  derations  or  compensations  for  each  other 
as  to  warrant  the  belief  that  the  Legislature 
intended  them  as  a  whole,  and  If  all  could 
not  be  carried  into  eftect,  the  Legislature 
would  not  pass  the  residue  independentiy. 
then.  If  some  parts  are  unconstitutional,  all 
the  provisions  which  are  thus  dependent,  con- 
ditional or  connected  must  fall  with  them." 
Cooley,  Const.  Lim.  •177-178 ;  StaU  v.  Iteai, 
24  Fla.  295. 

The  same  principles  apply  to  city  ordi- 
nances. Dillon,  Mum  Corp.  g  121,  and  note 
9L.B.A. 


A  Talld  Charter  Act  !■  the  constitntion  ot 
kmuniclpalityosmucbutbewoikof  aregu* 
larly  chosen  convention  ratified  by  the  vote 
of  the  people  la  the  Orcanic  Law  of  tha 
8tat«.  It  is  evident  that  tue  purpose  of  the 
Public  and  Private  Market  Ordinances  con- 
sidered together  Is  twofold.  Outside  of  its 
prohibitory  provisions  the  object  of  the  for- 
mer was  t«  provide  a  public  market  whets 
persons  could  resort  to  sell  and  buy  as  indi- 
cated above.  The  object  of  the  prohibitoi^ 
clause  was  to  regulate  the  sale  of  certain  arti- 
cles, and  it  cannot  be  denied  that  it  and  the 
Private  Market  Ordinance  are  conditions, 
considerations  and  compensations  for  each 
other.  Surely  the  specined  provision  of  the 
former  with  the  clause  lost  quoted  above 
would  not  have  been  ordained  without  enact- 
ing the  Private  Market  Ordinance  unless  it 
should  be  assumed  that  it  was  deemed  neces- 
sary to  have  the  latter  ordinance  to  moke  the 
quoted  clause  effectual ;  and  that  It  was  not 
so  assumed  we  are  concluded  by  the  fact  of 
the  enactment  of  the  Privato  Market  Ordi- 
nance. This  prohibitory  clause  of  the  so- 
called  Public  Market  Ordinance,  and  the 
Private  Market  Ordinance  are  as  connected 
with,  conditional  upon  and  compensatory  to 
each  other  as  it  they  were  In  the  same  cndl- 
nance  or  section  of  an  ordinance,  and  the  in- 
validity of  the  latter  ordinance  is  fatal  to  tho 
specified  provision  of  the  former.  To  hold  the 
contrary  would  be  to  enforce  what  was  never 
intended  by  any  branch  of  the  law-nuking 
power  of  Jacksonville  In  passing  or  approv- 
ing either  of  these  by-laws. 

It  is  evident  that  tiiere  is  no  valid  regula- 
tion prohibiting  sales  elsewhere  than  at  the 
public  market,  and  for  this  reason  there  la 
no  legal  Impediment  to  the  sales  In  the  ap- 
pellee's building,  and  he  should.  In  the  aS- 
sence  of  legal  restriction  of  sales  to  other 
places,  not  Be  interfered  with  in  the  alleged 
use  of  the  premises. 

It  may  be  well  for  ua  to  remork  that  It  is 

"  to  be  inferred  from  anything  said  in  this 


edge  and  experience  in  framing  rules  and 
regulations,  nor  is  the  power  of  the  City  to 
use  all  usual  or  proper  agencies  for  the  en- 
forcement of  the  some  when  duly  ordained 
to  be  doubted. 

We  have  gone  as  far  into  the  questions  af- 
fecting the  vendors  of  meat  doing  business 
in  Ledwith's  building  as  Is  necessary  to  4 
decision  of  the  case,  Ledwith  Is  not  auch  a 
vendor,  and  it  is  not  proper  that  we  should 
say  more  than  we  have  upon  any  question  aot 
affecting  his  rights. 

Tin  aitTM  i$  t^ff'vui. 


D,gH,zed.yGOOgIe 


OoaTmaTAi.  In.  Co.  t.  Kum. 
INDIAKA  SUPREME  COUBT. 


CONTINENTAL   TSS.  CO.,  of  Now  York, 

KYLE. 

(....IniL....) 

_  __Mit  or  vnoeenptod,  wttb- 
il  an  Incuranoe  poUoj  irblob  do- 
■onuMwahaU  benld  lnou»tt 

ir  unooonpled,  irhsn  K  teDMit 

hu  moved  ont.  liltlioiiffh  for  the  purpoM  M 
tiag  DOW  toianla  ooma  In,  and  tli«7  tntandod  to 
aioTB  In  tlia  next  da;  attar  the  flra  ooourred.  and 
la  raiialn  on  tbe  booBB.  but 
'    In  It,  ezoBpt  two  or  time 


A  FPEAX  hj  plftintlfl  from  a  judgment  of 
IX  the  Circuit  Court  for  Vigo  County  in 
fsTor  of  defendant  In  en  action  brought  un- 
der Bar.  Stat.  1B81,  §  610,  to  review  a  Judg- 
ment wblcb  had  been  obtained  br  defenduit 
egainst  plaintiff  upon  ft  polity  of  Are  inaur- 

Th«  facta  are  (ullj  itated  In  the  opinion. 


pel  lee  against  the  appellant  In  a 
-  Insurance  policy   f- — "   "- 
the  appellee,  tne 


Mtttn.  H.  B.  Bondlaot  end  Bcglastoa 

b  R«ad  for  appellant. 
l&twn.  HoHtttt  A  MeHntt  forappellee.  i 

BerkaUr*,  Oik.  /.,  deliTflted  the  opfnion 
of  the  oourt : 

ThiB  Ib  an  action  brought  by  the  appellant 
to  review  a  Judgment  obtained  by  the  ap- 

__i,  —  _. — ..I -piellant  in  an  action  upon 

iesued  by  the  appellant 
said  Juopnent  having 
been  obtained  in  the  said  Vigo  Circuit  Court. 
The  complaint  rests  upon  the  Srst  branch  of 
S  616,  Rev.  Stat.  1861.  The  court  below 
suBtaJned  a  dernuirer  to  tbe  complaint,  and 
the  appellant  elected  to  abide  by  the  ruling 
upon  tbe  demurrer ;  and,  judgment  having 
been  given  for  the  appellee,  this  appeal  m 
prosecuted.  The  errors  of  law  stated  in  tbe 
oomplalnt  are :  (1)  The  court  erred  in  Its 
conclusloni  of  law  upon  the  facte  found, 
and  stated  In  ita  special  finding.  <2)  TIm 
court  erred  in  overruling  the  plaintiff's  mo- 
tion to  modify  said  special  finding.  (8)  The 
court  erred  In  overruling  the  motion  for  a 
new  trial. 

The   first  alleged  error   tnyolvea  subatan- 


caiaaof  foifeltureot  InauTBitoe  on  a  dwelUnr  **to 
be  accapted  by  tbe  ■— iiiiil  or  tenant,"  has  not  luah 
deflnlte  tlgnMoaUon  Uiat  the  aMured  It  not  entitled 
lo  mj  on  the  itatement  of  tbe  aaent  that  tbe  pol- 
Idt  would  remain  valid  for  thirtr  daft  after  a  ten- 
ant remorad.  HotobklH  v.  Pbienlz  Ina.  Co.  (WlaJ 
MaroblMnOL 

A  mora  temporarr  abaenae  of  the  ooonpant  of  a 
bufkUniF  wlU  not  render  void  a  polio;  wbleb  eon- 


d  la  o 


etbe 


.    Sprburfleld  r.  A  H.  Ins. 
■KHeb.)  Feb.ni,18«L 

'aj,  and  on 


!•  began  oteanlostt 
and  pnparinf  to  move  mto  It;  and  therwereao 
•Dfaced  oonUnuonal;,  but  on  Frtda;  olcht  the 
bouM  was  burned,— It  waa  held  that  the  bouse  was 
DotTaoant.    BddrT.Qawk^elDa.  Oo.n)Iowa.t7Z. 

tbe  vaoanoy  of  a  tcoaot-ltonae  wb&e  tbe  owner 
occtrpiea  a  dweniiv  Id  tbe  Bi 
■ToMa  poUor^whMi,  toraxroaai 
tntton.  wttbont  apeutfrlng  tbe  n 
boow,  tbe  ovnei  Is  Insured  fee  »U)00.  of  whlob  tW 
■i  open  tbe  tenant'boiMe  and  tWO  upon  tbe  otber, 
with  a  provMon  tbat  tbe  poUe;  shall  be  of  iw  eSeet 
If  the  ■■premises  become  vacant  and  unoooupled.*' 
MeQeeeDer  ▼-  Fbeenlx  Ins.  Oa  {Ark.)6  L.  B.  A.  74^ 

ApoUoyof  Inauraneenponaelnsleont-butldlnK, 
pnmdlnc  that  It  should  be  void  IT  the  premisea  be- 
Mme  raoited.  Is  not  avoided  by  a  disuse  of  snofa 
MldlnK,  the  other  bolldlnfi  remaining  ooonpled. 
*■■  "'         A  Ina.  Co.  TD  Iowa,  SU. 

d  In  the  poUo;,  that  the  bouM 


When  tbe  bolder  of  a  Ore  hi 
vtatbaacentocaeec 

•uaA. 


lom  the  premlaea  could  remain  vmoant  under  the 
poUoj.  be  constituted  snob  agent  hla  own  agent; 
and  a  mlntalement  b;  siieb  agent  that  the  prem- 
ISM  could  remain  vacant  tor  thlrt;  dajs,  when  In 
fact  the  polio;  allowed  only  tea  da^  was  no 
ground  tor  reforming  the  pollc;:  and  where  tba 
piemuee  remained  vaoaat  mote  than  ten  dan  on 
the  sMuiaaoe  of  such  agent,  and  then  a  lea  oo>  ' 
ourred.  tbe  eompan;  waa  not  liable.  Harrison  Vi 
Hartford  V.  Ina.  Co.  80  Fed.  Bep.  tBL. 

A  dweUlng-bouie  m  wblcb  no  one  bves.  but  In 
wbioh  a  former  occupant  bad  left  some  trUllny  a«- 
Uclea  of  fumlbire,  not  of  aoeb  character  as  to  be 

pled,"  wlthmtbemeanlngof  thoaetarmaaauaed  In 
a  lire  Inauranoe  pollc;.  Hoora  v.  Phmnlx  F.  Ins. 
Oo.  8  Naw  Bng.  Bep.  SI,  M  N.  H.  MIL 

Where  a  poUc;  contalotng  a  provision  agalnat 
vacano;  also  baa  In  the  bod;  ^  tbe  poUo;  tbe  words 
"oocuTded  for  dwelling  purpoeeaonl;,"  stamped  In 
printing,  and  a  written  clauaa  In  tbe  bod;  of  the 
polio;  contains  the  worda,  "Permlaslon  to  remain 
vacant  tblrt;  da;*  without  prejudice,"  a  tacano; 
tor  longer  than  thlrt;  dajra  preoedlniBr  a  fi>«  will 
avoid  tbepolla;.  although  the  agent  had  knowledge 
that  the  premlsee  ware  vacant  when  the  poUlc;  was 
lasued.  Newmarket  8av.  Bank  v.Boyal  Ins.  Oo.UO 
Maa.Sn. 

A  poUc;  Is  avoided  where  tbe  boose,  between  the 
time  tbat  elapsed  from  the  removal  of  the  tenant, 
several  daja  bet  ore  tbe  Ore.  until  the  da;  of  the  llre^ 
was  ODOoeupled,  exospt  b;  tbe  pneence  ot  the 
owner  tor  aihort  Ume  during  each  da;  for  tbe  pur> 
pose  of  cleaning  tb,  Feahev.CoanallBlufliIns.Oa. 
T4  Iowa.  m. 

Aprovtoolnan  toetuanae  polio;,  that  the  poUe; 
sksll  be  void  It  the  building  beoomes  vaoant,  Is  not 
abrogated  b;  a  rule  existing  at  the  time  the  poUc; 
waa  Imoed,  that  theoompan;  wlllpermlta  vaoabc; 
tor  the  period  of  tfalrt;  dan,  aa,  notwithstanding 
■uob  rule,  the  oompany  baa  a  tigtat  to  oonuast 
agalnM  suob  vacanoy.  Bogeis  v.  Fbenlz  Ina.  Co. 
iniiid.tni. 

An  Insorer  who  temporarll;  waives  a  condition 
against  vaoaao;  la  not  liable  If  a  losiocourred  after 
the  expiration  ot  a  rnasonabla  tbne  tor  procarins 


See  also    11    L.   R.    A.    771;    23    L.   R.   A.   Ml;    2li  I*  R.  A,  313;   33  L.  R.   k. 


tMOIASA.  BvraBMM  OOOBT. 


Ma% 


tUllT  the  BUDfl  qawtlons  u  the  third ;  tnd,  u 
tho  utrd  presents  the  qneBtlons  more  cleftrlj 
and  ■atlBtactorllj.  we  ao  not  care  to  consider 
the  flrgt.  It  does  Dot  become  necessarr  to 
eonslder  the  second  alleged  error;  but  see 
Lm  T.   OhitteTtdm.  120  Ind.  87. 

'nie  poller  Bued  upon  Id  the  original  ac- 
tloD  contained  the  following  conditions :  "Or 
If  the  assured,  without  written  permiESlon 
hereon,  shall  now  have,  or  hereafter  make  or 
procure,  anv  other  contract  of  insurance, 
whether  Talfd  or  not;  or  If  the  above-men- 
tioned building  be  or  become  vacant  or  un- 
occupied, or  tw  used  for  anj  other  purpose 
than  is  mentioned  in  said  application,  with- 
out consent  indorsed  hereon ;  or  if  the  prop- 
erty shal]  hereafter  become  mortgaged  or 
Incumbered,  or  upon  the  commencement  of 
foreclosure  proceeoings,  or  in  case  any  change 
■hall  take  place  in  the  title  or  possession 
(except  tij  succession  bj  reason  of  the  death 
of  the  assured)  of  the  property  herein  named, 
OT  if  the  assured  shall  not  be  the  sole  and  un- 
conditional owner  in  fee  of  said  propertj ;  or 
If  the  policy  shall  be  assigned,  or  if  the  risk 
ihal]  be  iocTeased  in  any  manner,  except  by 
the  erection  of  ordinary  outbuildtDgs,  with- 
out consent  indorsed  liereon, — then  in  each 
and  every  one  of  the  above  cases  this  policy 
■hall  be  null  and  void."  The  foregoing  con- 
ditions are  such  as  the  parties  had  a  right  to 
place  Id  theii  contract,  and,  as  they  form  a 

•D  oooupanL   Oemuuils  F.  loi.  Co,  v.  Klawet,  US 


OoeupaiKir  ot  piemkes.  wltUn  the  nwaDlnir  of  a 
ooDdltlon  Id  a  poUoj  of  InniraDoe.  Implies  an  actual 
use  of  the  bouts  as  a  dweUlns-bouse;  and  the  men 
faet  tbat  the  occupant  ma;  have  left  sonieoneU) 
took  after  It  wbeo  be  moved  out  with  blsfumllim 
and  vaoated  ttirlll  not  save  the  farfelturs.  Booen- 
tant  V.  Amerloan  F.  Ins.  Co.  TB  Hlch.  SSS. 

A  poller  does  not  become  void  upon  the  house 
ceasing  to  be  oooupled  ns  a  faiDllf  realdenoe.  It 
eontlnulDK  to  be  occupied  by  one  person  wIid  had 
acoea  to  the  entire  buildlnjr  for  the  purpose  of  caiv 
tag  tat  ft.  Imperial  F.  loa.  Oo.  v.  KJaman,  BS  Ky , 
408. 

A  provlstoii  In  a  poUoy.  that  tf  Uie  house  ihoiiid 
cease  to  be  occupied  the  poUo;  should  become  *oid, 
tiMDoappUoatlca  to  a  risk  on  an  unoccupied  houee- 
BsDnett  V.  Affrfcultural  Ins.  Oo,  S  Cent.  Bap.  tU, 
WS.Y.ta. 

Tbat  the  bouse,  which  was  nnoocupled  at  the 
tlmeofefteotloBtbe  Insurance,  It  being  ao  atnlad  to 
the  compaD7,  was  oooupted  for  a  time  thereafter, 
and  then  Iwcame  again  vacant  during  the  period  of 
Inauranoe.  would  not  avoid  tbe  poUof .   Ibid. 

A  sUpnlstlon  tn  a  policy,  that  tbe  faousewastobe 
"occupied  all  tba  ^ear  round."  la  satiHfled  If  perma- 
nent occupation  wis  resumed  so  long  before  the 
Are  that  temporary  Bbseuoe  of  the  occupant  plainly 
appears  to  bave  no  coanectlOD  Kith  the  loss.  BIng 
T.  Phcenlz  Aaur.  Co.  S  Mew  Sag.  Uep.  887, 14S  Haai. 

Aa  Inguranoe  poUoy  describing  the  building  an  a 
dwdllns-house  to  be  occupied  by  tenants  for  three 
years,  and  oonlalning  the  uaual  condition  that  the 
policy  ahall  be  forfeited  Uusedforadltterentpur- 
poaa,  the  use  of  the  second  story  by  the  teoanCs  of 
thesMured  In  shaving  boopa  will  network  a  lor- 
falture,  where  sucb  use  continued  for  one  week 
only  and  taimlnatad  three  days  before  the  fire. 
•  LR.  A. 


part  ot  Qia  contract,  tbe  courts  cannot  dlaro- 

gard  them.  It  is  the  duty  of  the  courts  t» 
recognise  and  enforce  the  contracts  of  parties, 
when  valid  and  binding,  according  to  tba 
terms  and  conditions  hereof  aa  expressed 
therein.  The  portion  of  the  policy  whl<±  w» 
have  above  set  out  Is  plain  and  easily  under 
stood.  Policies  of  insurance,  like  all  othei 
contracts,  are  to  be  construed  witti  referenca 
to  tbe  intentions  of  the  parties,  to  be  ascer- 
tained from  the  terms  and  conditions  placed 
therein  by  the  parties.  Barton  v.  Mmte  Int. 
Go.  43110.  186;  Btraiit  v.  Imperiat  F.    In*. 


Pacific  iTf.  Co.  44  Cal.  8»T ;  Eome  Itu.  Ot. 
V.  GtaUhmey,  82  Va.  928. 

With  this  most  important  rule  as  our  gnida, 
when  we  read  and  consider  the  policy  here 
under  consideration,  we  must  reach  tiie  con- 
clusion that  for  a  breach  of  any  one  of  th» 
conditions  above  named  on  the  part  of  tho 
assured  tbe  Insurer  was,  because  thereof,  to 
be  absolved  from  all  liability  on  account  o( 
the  policy,  unless  Its  consent  to  such  breach 
of  condition  should  be  obtained  In  advaooa 
thereof. 

There  Is  no  contention  that  the  appellant. 


Elroher  v.  Milwaukee  H.  Hot.  Ins.  Oo.  EL.  a  A,  179, 
J4  Wis.  170. 

An  agreement  that  the  Insured  may  leave  tba 
house  unoccupied  during  the  summer  of  each  year. 
Inserted  in  the  original  policy.  wlU  extend  to  all 
renewals  of  the  policy.  Tanderboef  v.  Agrloulturml 
Ina-Co.  *eHun,8tS. 

A  building  insured  and  Intended  to  be  ooonptsd 
aa  «  saloon,  but  the  policy  not  designating  the  par- 
Uoular  character  of  tbe  tmlldlng,  or  the  use  to 
whiob  It  was  expected  to  be  put,  was  not  vacant, 
unooaupled  or  not  In  use,  within  the  meaning  ot 
the  policy,  at  the  time  of  Its  destniirtloD  by  Ore, 
where  plaintiff  had  taken  actual  poeasMlon  with 
actual  i«ferencs  to  using  It  as  a  saloon,  and  got  It 
la  order,  and  made  It  ready  genenlly  tor  that  na^ 
Btanagaard  v,  National  F.  Ins.  Co.  tt  lUnn.  UL 

losuren  were  held  not  Ifabls  tor  leas  which  occur- 
red at  a  time  when  no  one  lived  In  the  houBe.though 
some  artlolea  belonging  to  a  recent  tenant,  and 
some  belonging  to  the  Insured,  were  In  It  at  tha 
Ume  ot  the  sccldant,  and  the  land  on  wbloh  ttt* 
house  was  situated,  and  wbloh  was  deecrlbed  In  Uia 
policy,  was  occupied.   Sexton  v.  Hawkeys  Ins.  Oo. 

Where  an  insured  manufacturing  establlsbmeDt 
Is  leased  by  the  Insured,  and  the  tenant  thereafter 
ceasee  business,  leaving  the  building  closed  and  la 
oherge  o(  one  wbo  lives  In  a  house  on  tha  premiseB, 
some  distance  from  the  factory,  who  Is  Intrustad 
with  the  keys  and  visits  tbe  premises  three  or  tour 
times  a  week,  the  premises  are  unoccupied.  Hat- 
phi  V.  .£tna  F.  Ins.  Co.  UO  N.  T.  T& 

A  provlsloii  avoiding  tbe  policy  it  the  risk  aball 
be  Inareased  by  the  oocupatloa  of  neighboring 
buildings,  or  by  any  means  within  tbe  control  of 
tbe  Insured,  refers  to  the  permanent  occnpatlon  ol 
the  adjoining  property.  Allomanla  F.  Ins.  Co.  *. 
Pittsburgh  EipoBltlaD  Bodety  (Pa.)  10  Osnt.  Bap. 
£az. 

Forfeiture  In  case  ot  vacancy  or  Don-oocupanoy 
of  premises.  See  eihaustlTe  not*  to  Halpln  r- Ina> 
Co-  ot  NorUi  America  <M.  T.)  8  L.  B.  A.  Xi 


laso. 


CoRTTHUTPAi.  lira.  Co,  t.  Etlk 


sldeiktloD :  Had  the  bnildlng  become  raauit 
before  It  ms  boniedt  If  t£e  evidence  es- 
tablishes the  afflrmatlTe  of  this  propoaitlou 
beyaod  oontrorerBy,  then  the  court  erred  Id 
oreiTaling  the  motion  made  in  the  origical 
action  for  a  new  trio),  and  erred  in  Huatamlng 
the  demurrer  to  the  complaint  In  the  present 
action.  In  onr  opinion  the  court  erred  in 
both  of  Its  rulings.  The  complaint  charges 
that  the  building  was  destroyed  bj  9ru  on 
the  aist  day  of  October,  168«,  and  the  special 
flndiuK  stales  that  the  tenant  who  had  occu- 
pied the  building  moved  out  on  the  26th  day 
of  October,  ISM,  and  that  the  fire  occurred 
on  the  Slst  da;  of  the  same  month.  The  un- 
di.sputed  evidence  is  that  the  tenant  moved 
out  on  the  Seth  dttj  of  March,  1886,  and  that 
the  Are  occurred  on  the  Slst  day  of  said  month. 
We  have  concluded  to  set  out  the  evidence 
at  we  find  it  in  the  bill  of  exceptlona  with 
reference  to  tlie  occupancy  of  the  buiMing. 
The  appellee  testified :  "At  the  time  the 
boilding  WB8  insured  it  was  occupied  by 
my^lf,  and  afterwards  by  my  tenant.  She 
moved  out  of  the  home  on  the  36th  day  of 
March,  1886,  and  took  everything  out  of  ft. 
Prior  to  her  removal  from  the  house  I  had 
rented  it  to  Crobb  and  McClentack.  After 
she  moved  out  they  made  some  repairs  on  the 
bouse,  and  when  they  finished  repairing  they 
left  two  or  three  planes  in  the  house.  On 
the  30th  or  Slst  day  of  Mnrch  the  said  Crabb 
and  McClentack  hauled  some  hay,  and  put 
it  in  the  stable  loft  on  the  premises,  and  in- 
tended to  move  la  on  the  let  day  of  April, 
1f!66,  On  the  night  of  the  81st  day  of  March, 
1886,  the  house  was  totally  destroyed,  by 
fire.  At  tlM  time  It  burned  the  only  articles 
In  it  were  the  planes  left  tliere  by  Crabb  and 
HrCleDtnck  after  they  had  finished  the  re- 
psiring," 

Mia.  Kyle  testified :  'I  am  the  aunt  of  the 
plaintiff.  I  moved  out  of  the  house  which 
was  burned  down,  for  the  purpose  of  letting 
the  new  renters  in,  Crabb  and  McClentack. 
There  was  some  hay  fn  the  stable,  and  some 

EDtatoes  hnried  in  the  ground  near  the  house 
J  Crabb  and  McClentack,  The  house  was 
a  frame  house.  Crabb  and  McClentack  lived 
•bout  one  and  a  quarter  mile  from  the  bouse. ' 
John  Crabb  testified :  "I  and  Mr.  McClen- 
tack, prior  to  March  96,  1886,  renl«d  the 
house  belonging  to  Mr.  Eyie,  which  i 
burned  down  on  the  Slst  day  of  March,  18 
After  we  rented  it  Mrs.  Kyle  moved  out, 
the  Sflth  day  of  March,  18^,  and  took  all  of 
her  things  out  of  the  house.  After  she  moved 
out  we  made  some  repairs  on  the  house,  and 
intended  to  move  into  the  bouse  on  the  1st 
day  of  April,  1886,  We  hadmoved  son 
our  things  on  the  premises.  I  put  some  hay 
in  the  stable  loft.  After  we  got  done  repair- 
log  we  left  a  plane  or  two  in  the  stable. 
They  were  the  only  property  we  had  there 
U  the  time  the  house  burned  down.  No  one 
vu  living  in  the  house  when  it  burned  down. 
It  was  unoccupied  by  anyone." 

Henry  McClentack  testified  r  "land  Mr. 
Crabb  rented  the  house  that  was  burned  down 
of  Mr.  Kvie,  the  plaintiff.  At  the  time  we 
rented  It  bis  annt,  Margaret  Eyie.  was 
ing  Id  it.  On  the  96tb  day  of  March,  : 
•Im  mored  od^  and  took  all  of  her  thing* 
•  LRA. 


out.  After  she  moved  out  we  made  some  re- 
pairs on  the  house  and  when  we  finished  r»- 
8 airing  we  left  a  few  planes  in  said  bouse. 
'n  or  about  the  80th  day  of  March,  1886,  we 
hauled  some  bay,  and  put  it  In  the  stable 
loft.  At  the  time  the  house  burned  down  It 
was  unoccupied  by  anyone.  The  planes  were 
all  the  property  there  was  in  it.  we  Intended 
to  move  in  the  next  day  after  the  Are  oc- 
curred," 

We  have  examined  the  authorities  to  whlcb 
counsel  for  the  appellee  in  their  brief  call 
our  attention  and  other  authorities  which  wa 
have  been  able  to  find  In  the  same  line,  but 
think  they  do  not  support  the  ruling  d  the 
court  to  which  we  have  called  attention. 
As  strong  a  case  as  we  have  been  able  to  find 
in  support  of  the  contention  of  the  appelleea 
is  the  case  of  Bdd}/  v.  Binekene  Int.  Co.,  70 
Iowa,  472.  The  syllabus  to  that  case  is  aa 
follows:  "A  tenant  moved  out  of  the  insured 
dwelling  on  Tuesday,  and  on  Wednesdar 
momluE  the  owner,  who  lived  near,  took 
possession  of  the  house,  and  with  his  servant 
began  cleaning  It ;  .  .  .  and  they  were 
continuously  engaged  during  the  working 
hours  of  each  day  in  cleaning  and  moving 
goods  into  the  house  until  Friday  evening, 
inteudiDK  that  the  family  should  be  fully 
domiciled  there  on  Saturday,  but  on  Friday 
night  the  house  was  burned.  Held,  that  the 
house  was  not  vacant. "  The  facts  as  stated 
by  the  learned  Judge  who  delivered  the 
opinion  of  the  court  are  as  follows:  "Ths 
house  had  been  temporarily  occupied  by  a  ten- 
ant, who  removed  therefrom  on  Tuesday. 
The  fire  occurred  on  the  following  Friday 
night.  The  plaintiff  was  residing  In  another 
house  on  another  part  of  the  farm,  and  on 
the  next  morning  after  the  tenant  moved  out 
of  the  house  which  was  burned  the  plaintiS 
took  possession  of  it,  and  his  employls 
cleaned  the  house,  and  prepared  to  move  in. 
They  were  constantly  engaged  every  day  fn 
cleaning  the  house  and  in  moving  in  house- 
hold goods  until  Friday  evening.  By  that 
time  there  were  carpets  and  bedding  and  bed- 
steads, cans  of  fruit,  chairs,  pictures,  mirroil 
and  a  stove,  and  cIothIng,a  table  and  dishea, 
in  the  house,  and  the  family  were  expecting 
to  be  there  to  remain  on  Sstiuilay.  The  farm 
stock  was  there,  and  the  plaintiS  or  bis  em- 
ployes were  in  and  about  the  house  every  day 
from  six  o'clock  In  the  morning  until  aeven 
or  eight  o'clock  in  the  evening.  The  prepa- 
ration for  occupying  the  house  was  contin- 
uous during  all  the  working  hours  of  each 
day." 

The  court  could  very  well  hold,  as  It  did, 
from  these  facta,  that  the  building  was  not 
vacant  when  burned.  But  we  hereafter  cite  a 
later  case  from  the  same  court,  where  the  facta 
were  not  as  favorable  to  the  insurance  compa- 
ny as  the  case  before  us,  in  which  It  was  held 
that  the  policy  could  not  be  enforced.  Moat 
of  the  cases  to  which  counsel  call  our  atten- 
tIon(if  the  buildings  insured  weredwclliugs) 
were  where  there  was  a  permanent  occupancy, 
and  a  temporary  absence  of  the  tenant  at  the 
time  of  the  fire ;  and  (if  miUs  or  manufac* 
tories)  where  there  was  but  a  temporary  sua* 

Snsion  of  business  at  the  time  of  the  fire. 
construing  a  condition  In  an  Insurana* , 
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contnoL  Whitnag  t.  Blaek  A'wr  In*.  Co. 
13  N.  Y.  117:  AmerlcoM  F.  Im.  On.  t.  Bryih- 
tan  0.  Mfg.  Co.  135  HI.  181 ;  Gw.  Borne  Int. 
Co.  T.  StnKitr,  38  Gratt.  88 ;  £bjin«fer»  ». 
Manvfaetvrert  Int.  Oo.  44  N.  J.  L.  220. 

Tbe  occupancf  of  a  dwelling,  of  a  mill, 
of  a  bam,  la  each  eaaeutially  different  in  its 
scope  and  ch&nfter,  and  the  construction 
must  have  reference  thereto.  8oniui)om  t. 
Manufaeturen  Int.  Co.  mpra;  Kimbail  t. 
MonariA  In*.  Go.  70  Iowa,  61B. 

The  bouse  covered  b;  the  policy  here  under 
consideration  wasadwellfng.  It  becameen- 
tirelj  vacant  on  the  SSth  day  of  March,  1866, 
«nd  remained  so  until  its  destruction  by  Are, 
on  the  Slst  day  of  March,  The  prospective 
tenants  made  some  ropairs  on  the  building 
ijter  Hra.  Kyle  vacated  It,  but  ilie  nature  ana 
character  thereof  does  not  appear,  nor  the 
length  of  time  they  were  engaged  thereat. 
It  appears  that  the  repairs  were  completed 
about  the  SOtb  day  of  March,  and  on  that  day 
the  prospective  occupants  moved  some  bay 
to  tlw  loTt  of  the  stable  on  the  premises,  and 
then,  or  before,  buried  some  potatoes  on  the 
Dremises ;  but  all  of  lite  vritnessee  state  that 
ue  building  was  unoccupied  when  burned, 
and  hJad  not  been  occupied  after  Mrs.  Kyle 
moved  out,  and  that  the  only  thing  left  in 
it  at  any  time  after  her  removal  was  a  couple 
(rf  carpenter's  planes,  left  there  by  Crabb  and 
McCleotati  during  the  time  tiiey  were  malt- 
ing the  repairs  and  thereafter. 

The  contract  In  all  of  its  parts  was  one  that 
the  parties  were  competent  to  make,  and 
whlcn  they  had  a  perfect  right  to  enter  Into, 
and  hence  they  are  bound  by  all  of  its  termf 
and  conditions.  Prom  the  time  the  building 
became  vacant  until  its  destruction  the  risk 
which  tbe  appellant  had  assumed  was  in- 
creased Itecause  of  the  vscancy,  and  it  was 
an  increase  of  risk  which  the  appellant  Iiad 
guarded  against  by  Its  coiitra(^.  It  would 
be  folly  to  contend  that  tlie  building  would 
have  been  consumed  notwithstanding  the  va- 
cancy. Host  certainly  tbe  care  and  vigilance 
that  would  have  accompanied  the  occupation 
of  the  property  for  Its  protection  and  preser- 
vation was  lessened  because  of  tbe  vacancv. 
In  the  light  of  all  of  the  authorities,  the 
facts  which  the  record  dlaclosea  establlsb  be- 
yond question  that  tbe  property  was  "  vacant 
or  unoccupied"  from  tbe  2Qth  of  March,  1884, 
until  it  was  consumed  by  Are,  on  tbe  Slst  of 
that  month. 

In  ..Stna  Int.  (h.  v.  Megeri,  68  Ind.  288, 
the  condition  in  the  policy  and  the  circum- 
Stances  of  the  case  and  in  tbe  present  case  do 
not  materially  differ.  Tbe  following  is  the 
condition  in  tbe  policy  in  that  case:  "It  ie 
hereby  agreed  and  declared  to  be  the  true  In- 
tent and  meaning  of  the  parties  hereto  that 
In  case  the  above-mentioned  building  abslt 
at  any  time  after  tbe  making,  and  during  tju 
continuance,  of  this  insurance,  become  un- 
occupied, ,  .  .  unless  otherwise  spec- 
ially provided  for,  or  hereafter  agreed  by  the 
company  in  writing,  and  added  or  indorsed 
on  uds  policy,  liken  and  from  thenceforth, 
to  long  as  the  tame  shall  be  to  unoccupied, 
.  .  ,  these  presents  shall  cease  and  db  of 
SLR.  A. 


that  the  bouse  was  occupied  by  tenants 
_  .  It  was  insured;  that  the  tenants  failed 
to  pay  rent  witea  due,  and  the  landlcnd  took 
steps  to  remove  them.  Meyers,  the  owner, 
testified :  'No  one  lived  in  the  house  at  tb« 
time  of  the  Are.  The  tenanU  left  on  Friday 
or  Saturday.  The  building  was  burned  the 
neit  Tuesday.  The  building  was  used  as  a 
tenant-house.  It  was  a  double  tenement,  us- 
ually occunied  by  two  families.  I  put  tbe 
tenants  out  because  tbey  would  not  pay  rent. 


living  In  my  house  across  the  Bbent,  and  was 
to  go  into  It  for  a  year  as  socm  as  I  could  get 
the  tenants  out,  and  get  Fred  Meyera  to  m 
the  bouse.  Tbe  tenant  was  to  move  in  u 
BODD  as  it  wss  repaired. '  In  the  case  at  Iwr 
the  house  was  unoccupied  at  the  time  It  was 
burned.  It  had  been  unoccupied  for  about 
four  days, — some  of  the  witnesses  moke  the 
time  longer;  and  no  deflnlte  time  when  it 
was  to  tM  occupied  was  fixed.  It  was  to  be 
occupied  ss  soon  as  It  should  be  repaired  by 
Fred  Meyers.  ,  .  .  As  a  matter  of  fact 
as  we  have  said,  the  bouse  was  unoccupied 
when  it  was  burned.  By  its  terms  the  com- 
pany .  .  .  was  not  liable  on  the  policy 
sued  upon.  The  policy;  was  a  contract.  What 
reason  appears  for  giving  It  an  operation,  by 
construction,  different  from  that  which  its 
terms  require!  It  seems  to  us  that  the  literal 
meaning  expresses  just  what  tbe  parties  In- 
tended. Here,  a  t^iant  house  is  insured  for 
a  year.  A  change  of  tenants,  during  the  time, 
is  not  prohibited,  and  might  naturally  be 
expected.  Short  intervals  in  which  Qie  prop- 
erty would  be  vacant  might  naturally  occur. 
The  contract  provided  that,  when  tbey  did 
occur,  the  policy  should  not  operate  during 
their  existence.' 

In  Cook  V.  Gmtingntai  In*.  Off.,  70 Ho.  610, 
the  condition  in  the  policy  was :  "  If  tba 
premises  become  unoccupied  without  tbe  as- 
sent of  the  company  indorsed  hereon,  then, 
and  in  every  such  cose,  the  policy  ^all  be 
void. "  The  following  is  the  learned  judge's 
statement  of  the  faiSe:  "About  two  weeks 
before  the  flre  the  plaintiff  went  to  Kansas 
City,  Mo.,  to  reside,  and  lived  there  until 
after  the  Sra.  She  shipped  a  carload  of  her 
furniture  to  the  latter  place,  and  left  about 
|800  worth  in  tiie  house,  and  instructed  one 
Barnard  to  sell  it,  except  a  bed-room  set,  and 
also  to  rent  the  house.  Joeepb  Bouthwick 
was  left  in  possession,  with  Instructions  to 
remain  in  possession  and  sleep  in  tbe  house 
until  be  could  rent  it  Delaney  was  to  rent 
the  house.  Southwlck  went  to  Kansaa  City 
three  or  four  days  before,  and  was  then  when 
the  fire  occurred.  He  left  no  one  in  the  house, 
but  told  Delaney,  with  whom  be  left  the  keys 
(except  the  key  of  the  bed-room  he  had  slept 
In),  to  take  charge  of  the  bouse,  and  rent  it 
if  he  could  before  be  returned.  *  And,  follow- 
ing this  recital  of  the  facta,  tbe  learned  ]udg« 
goes  on  to  sav :  "On  these  facts  the  question 
arises,  Was  Ihe  bouse  unoccupied  when  It 
wasbunedr    If  it  was,  the  was  not  entitled 
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"Occupation  of  ft  dwelling-bonM 
u  lirlng  In  It.'  Pairt*  t.  'AfriaiUvral  Iru. 
Oa.  5  Tbomp.  &  C.  619.  'A.  islr  and  reason- 
able oonstroctiixi  of  the  languaKO  "vacant 
and  unoccupied'  is  that  It  should  be  wlth- 
oot  an  occupant, — without  any  person  IIvIdk 
ID  it,'  Amariean  Itu.  Oa.  v.  Pa4fleld,  78  IlL 
169.  Speakiog  of  a  dwell inc-hoase  and  baro, 
Colt.  J.,  In  Aihworlh  t.  Btiildert  Mvt.  F. 
/lu.  Q;.,11SMbm.  422, observed:  'Occupancj, 
as  spDlied  to  such  buildings,  Implies  on  ac- 
tual uae  of  the  house  as  a  dwelling-place, 
and  snch  use  of  the  bam  as  la  ordluarll;  in- 
cident to  a  bam  belonging  to  an  occupied 
booae,  or  at  least  Bometning  more  than  a  use 
of  it  for  storage.  The  insurer  has  a  right. 
bj  the  terms  of  the  policy,  to  the  care  and 
BcperriBion  which  la  larofved  In  such  an  oc- 
capamcT'.*  .  .  .  In  Wood,  Ins.,  104,  the 
above  obaerrations  of  Colt,  J.,  are  quoted 
and  approved.  In  Paine  v.  Agrietiltwrw  Itu. 
Or.,  Mt^ra,  it  was  said  that  'occupation  of  a 
dwelling-house  is  livinr  In  it,  not  mere 
snperrision  over  It ;  and,  white  a  person 
iKed  not  live  in  It  everj'  momeot,  there 
most  not  be  a  ceasation  of  occupancy  for  any 
eonaiderable  portion  of  time. '  "  After  citing 
other  authorities,  the  court  says:  "Apply- 
ing the  doctrlncfl  of  the  above-cited  cases  to 
thia,  it  is  clear  that,  within  the  meaning  of 
Om  clause  under  consideration,  the  premised 
insured  were  unoccupied  from  the  time 
plaintiS  went  to  Kansas  City  until  the  Are 
occurred.' 

Faroten  F.  Int.  Cfa.  v.  WeSt,  43  Ohio  St 
S19,  supports  the  contention  of  the  appellant. 
The  tenant  moved  out  with  no  Intention  of 
returning',  leaving  behind  a  barrel  of  corn 
and  coal-oil  can.  During  the  night  follow- 
ing Uie  removal  the  building  was  destroyed 
by  Are.  The  court  said:  'The  condition 
that  the  policy  should  be  void  if  the  build- 
ing therein  mentioned  be  'vacated  or  unoccu- 
pied' was  absolute.  The  parties  to  the  con- 
tact were  cmnpetent  to  make  such  stipula- 
tioa."  The  court  cmcludea  by  holding  that 
the  property  was  vacant,  and  the  policy  void, 
•od  says  that  the  duration  of  ue  vacancy 
>as  wholly  Immaterial. 

In  the  case  of  SUeper  v.  K  K  F.  Int.  Oo., 
H  N.  H.  401,  the  condition  in  the  policy 
wia:  "If  the  premises  hereby  insured  be- 
come vacated  bv  the  removal  of  the  owner 
at  occupant  without  immediate  notice  to  the 
eompauy,  and  consent  indorsed  hereon,  .  .  , 
this  polity  shall  be  void."  In  the  opinion 
by  Smith,  J. ,  It  Is  said :  "  It  is  apparent  the 
losnrerB  intended  to  guard  against  the  In- 
otaaed  risk  whldi  Inevitably  aflecta  build- 
ing! where  no  one  Is  living  or  carrying  on 
any  bvaliuaa.  Aji  nnoccupled  building  In- 
Tltes  shelter  to  wanderers  and  evil  disposed 
penm*.  No  one  Interested  is  present  to 
vati^  or  cnre  for  the  property,  or  seaaonabiy 
loextingalahthefiamealncaseof  Are;  and  for 
nrions  reaaon*  that  might  be  enumerated  an 
moecupled  tralldlng  la  more  exposed  to  de- 
Mnictioa,  t«  aay  nothlns  of  the  Inducement 
a  dlshcmet  owa«r  would  have  b>  torn  it,  U 
■nprolltable,  into  money,  when  Insured,  by 
becoming  a  party  to  Its  destmctiou  t^  Are. 
If,  '^tm,  Om  motlTa  Is  to  have  someone  prea- 
«Bt  ooa^T^  "Bd  d^'^UIng  in  the  buildings, 
■  L.R.A. 


and  Interested  to  preserve  the  roof  that  sfaeU 
tera  his  family  or  nolds  his  household  goods, 
that  object  would  plainly  be  defeated  bj 
holding  that  be  and  his  family  may  depart 
with  all  their  poasessloua,  save,  perhaps,  a 
few  articles  not  needed  for  nresent  use,  and 
still  the  premises  be  considered  occupied. 


they  were  burned,  In  the  sense  in  whidi  that 
term  was  used  in  the  policy. "  All  of  the  rea- 
soning of  the  court  has  much  force  when  ap- 
plied to  the  facts  of  the  case  we  have  before  us. 
In  the  same  case,  Ladd,  J.,  said:  "I  think, 
when  the  occupant  of  adwelling-housemovea 
'  with  bis  family,  taking  part  of  his  fur- 


such  dwelling-house,  wnile  thus  deserted, 
must  be  regtoded  as  unoccupied,  that  is, 
vacated,  acrarding  to  the  natural  and  ordi- 
narily received  import  of  those  terms.  It  is 
the  very  situation  against  the  hazards  of 
which  the  defendants  undertook  to  guard 
themselves,  by  an  express  stipulation  and 
condition  inserted  in  the  contract,  upon 
which  this  action  is  founded." 

In  the  case  of  Moort  v.  Pluenta  F.  Itu,  Od., 
64  N.  H.  140,  8  New  Bng.  Bep.  67,  10  Am. 
Bt.  Rep.  884,  It  Is  held  that  the  words  "va- 
cant and  unoccupied,"  when  used  in  a  policy 
of  insurance,  in  connection  with  the  idea 
that  the  insurer  was  stipulating  against  an 
Increase  in  the  risk  from  the  absence  of  per- 
sons from  the  premises  insured,  must  be  re- 
garded as  interchangeable  and  equivalent  in 
meaning ;  that  when  no  one  lives  in.  the  house 
it  is  both  vacant  and  unoccupied,  though  it 
may  contain  articles  of  furniture  which  the 
last  occupant  failed  to  remove.  In  the  learned 
note  to  the  foregoing  ease  (10  Am.  Bt.  Rep, 
rupra)  it  is  said:  "There  is  strong  authority 
in  support  of  the  rule  that  a  fair  and  reason* 
able  construction  of  the  term  '  vacant  and  un- 
occupied' is  that  the  house  should  be  without 
an  occupant ;  tliat  is,  without  any  person 
living  in  it," — citing  AcrtA  Ameriean  F.  Itu, 
Oa.  V.  Zaa\^er.  63  111.  464 ;  Amtriean  In*.  Oo. 
V.  Faii/Uld,  78  111.  167 ;  Plutnix  In*.  Oo.  r. 
Tue/cm;  98  111.  64 ;  FilzgtroM  v.  Omneelieut 
F.  Itu.  Oo.  64  Wis.  40^ ;  AUUm  v.  Old  North 
State  Itu.  Oo.  80  N.  C.  836;  Oeok  t.  Oonti- 
Tuntai  Itu.  Oo.  nipm. 

And  it  Is  stated:  "The  same  conBtructi(» 
is  given  to  the  term  'vacant  or  unoccupied. '  ' 
flwTOwn  V.  Adriatic  F.  Itu.  Oo.  8S  N.  T. 
168 ;  S(wp«/ftfct  V.  n-aTuallantie  F.  Itu.  Oa. 
48  Mich.  878 ;  /wp^rtoi  F.  Itu.  Oo.  v.  Kim"- 
turn,  B8  Ky.  468 ;  Bmndxim  v,  Man'ofaettar- 
en  Iiu.  Oo.  44  N.  J.  L.  220. 

As  will  be  remembered,  the  words  "vacant 


ities,  we  repeat,  at  least  in  substance,  what 
we  have  once  before  said,  that  we  cannot 
well  imagine  how  it  can  be  said  that  the 
building  covered  by  the  polity  upon  which 
the  present  action  rests  can  be  said  not  to 
have  been  vacant  when  the  fln  occurred.  It 
was  certainly  wltlurat  an  occupant)  1b  aa* 
wnie  of  the  term. 


.gle 
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In  Stiion  t.  Bawkfyt  Int.  Cb.,  St  Iowa,-  M, 
H  VM  held  that  the  use  of  k  building  for 
the  purpose  of  storing  tools.  Jura,  etc,  was 
not  a  compliance  with  the  condition  against 
tiie  vacancy  of  the  building. 

In  Fithe  v.  Cfcuneti  Mujji  in*.  Cb, ,  74  Iowa, 
676,  the  insured  propertj  was  a  dwelling- 
house  occupied  bj  a  tenant,  and  the  pollcj 
provided  that  it  should  become  void  If  the 
tuildlng  became  "wholly  or  partially  vacant 
or  unoccupied."  The  tenant  moved  out,  and 
five  daja  afterwards  the  property  was  burned. 
The  owner,  who  lived  but  a  half  mile  dis- 
tant, spent  a  part  of  each  Intervening  day  tn 
•zamining  and  cleaning  the  house,  but  did 
not  stay  there  at  night ;  and  her  father,  who 
worked  near,  left  a  few  tools  in  the  house  at 
night.  It  was  held  that  the  house  was  "va- 
cant and  unoccupied"  within  the  meaning  of 
the  policy,  and  that  no  recovery  could  be 
bod  thereon. 

laBennMY.  Affrimiturai  Im.  Ob.,  BO  Conn. 
420,  the  policv  provided  that  It  should  be 
void  "if  the  dwelling-house  hereby  Insured 
shall  cease  to  l>e  occupied  as  such."  At  the 
time  of  the  Insurance  the  house  was  occupied 
by  a  tenant,  who  moved  out  about  6  o'clock 
on  a  certain  evening,  and  the  house  was 
bnmed  about  3  o'clock  the  next  morning. 
It  was  held  that  the  policy  was  void,  and ' 


was  not  saved  by  the  fact  that  the  Are  had 
actually  commenced,  and  was  smouldering, 
unobserved,  when  the  tenant  moved  out. 
The  first  of  the  last  two  cited  cases  is  in  some 
of  its  facts  much  like  the  case  vre  have  under 
consideration,  but  the  facta  of  this  case  sup- 
port more  strongly  the  contention  of  the  In- 
surer than  did  the  facts  in  those  cases.  For 
a  further  consideration  of  the  questions  dis- 
cussed, we  refer  to  the  exhaustive  not«  to 
Moort  V.  Pfuenix  F.  In*.  Co.,  rtpro.  At  this 
point  it  may  be  welt  to  sav  that  we  do  not 
wish  to  be  understood  as  holding  that  a  tam- 
poraiT  absence  of  the  occupants  of  an  Insured 
dwelling,  the  furniture  and  other  contents 
remaining  undisturbed  during  such  tempo- 
rary absence,  would  render  a  policy  of  in- 
surance thereon  inoperative  because  of  a  con- 
dition against  vacancy. 
The  point  Is  made  by  counsel   for  the  ap- 

Sellee  that  counsel  for  the  apellant  do  not 
iscuBB  in  their  brief  the  ruling  of  the  court 
upon  the  motion  for  a  new  trial,  and  there- 
fore waive  it.  In  this  contention  counsel  are 
mistaken  aa  to  the  fact  upon  which  it  rests. 
Tht  jiidgment  U  raieitea,  with  costa,  with 
direction  to  the  court  below  to  oveirule  the 
demurrer  to  the  complaint,  and  proceed  In 
accordance  with  this  opinion. 


WISCONSIN  SUPREME  OOCKT. 


Paal  UUETZB,  Bupt., 
I«ac  TUTEUR  ft  at.,  AppU. 
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S.  ni»  MandlBf  of  m  red  envelopa 
thMMUfh  tbe  »""""  addreased  tu  a  mercliBnt 
and  indotsed  for  return  to  an  orgsnliBtlon  "lor 
oolleoUnr  bad  debts."  these  words  being  In  verr 
larse  trpe  ao  aa  to  attract  specisl  attantion,  oon- 
stltuteaalflML 

a,  C«B>nimlea,tli>nB  sent  to  the  member* 
of  Ml  org»iilia.tlon  to  eo^»el  delln- 
ment  debtors  to  pay  up,  bIidwiiis  the  name 
A  a  debtor  on  the  delinquent  IW,  are  llbeloui 
and  not  pilvUesed.  where  the  object  Is  not  to 
protect  memben  from  trustlnK  taah  det)tora,  but 
mecelf  to  aid  tbem  in  oaemlnir  parmeut,  and  the 
memben  ol  tbeasKiolBtlonare  notlatereeted  In 
t)M  oommunloatkini  In  an;  other  war  than  to 
make  their  own  debtors  pay  op. 

S.  Evldenoe  thftt  one  who  roAued  to 
tflTO  credit  to  the  plalnUff  exhibited  to  hhn  a 
book  In  whloh  he  !■  named  on  the  list  of  delln* 
quent  debtors  Is  admlsalble  la  an  action  for  libel 
In  putdUhlng-Buoh  Uat. 

4.  A  qneetlon  ob  rrnaa  iwmtnwtlmi  of 
phUntUt  aa  to  how  laaar  men  he  owea  b«sldea  de- 
fendant In  tbe  otty  where  he  Uvea  Is  not  proper 
Inaiultfoi  libel  In  publishing  him  siadellnquent 
debtor. 

B.  Amember  of  anorKmJiisB.tianfl>rtbe 
eoUaetlon  of  b»d  debte  is  liable  tor  Ubolous 
publlcsllons  br  the  asBoolatlon.  which  are  sent 


iron.— lilbdi  pubUoatloiu  Imputing  loeolvenor 
or  want  of  credit.  See  not*  to  Bares  v.  Pre«  Oo. 
IPaJ  S  L.  B.  A.  OU. 

tL.a  A. 


ir  blm  and  In  his  behalf,  where  he  sets  tbe  pro- 


quent  debtor  to  for  the  Jury  where  ha  prorea  that 
one  person  bai  refused  him  credit  on  acoonnt  of 

the  publication. 

BtatiiiK  the  Dumtwr  of  lettera  seat  from  a  oertaln 
place,  made,  not  positively  but  by  the  qoaUSoa- 
tioa  "I  think,"  Is  not  sround  (or  revenal  when 
no  Buggestlao  at  tbe  mistake  was  made  In  the 
court  below. 

8.  A'Terdletfbr9B71>>n  anactlonfarUbel 
In  publlsblDB  plalntltt  On  a  Hat  of  deUnqiiuit 
debtors  by  an  Bsenoy  to  oolleot  bod  debts.  Is  not 
exoeMlve  where  he  proves  that  credit  was  refused 
hhn  by  one  person  on  aooount  at  the  pnbUcs- 
tlon. 

9.  A  oertlfleate  to  »  bill  of  exoeptloBM 
regularly  signed  by  the  Judgre  need  not  state  what 
It  eontaliis,  except  that  It  eontalni  all  the  avl- 

(june  a,  mu 

APPEAL  by  defendants  from  a  Judnnent 
of  the  Circuit  Court  for  La  Croese  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  pnblicatiiMI 
of  a  libel.    .dp-mAl. 
The  case  eumclently  appears  to  tbe  oplDi<»i. 
MeMgrt.  I<os«7  *  woodwafd,  for  appel- 

Some  of  the  appellate  courts  of  the  country 
recognize  the  right  to  collect  Information 
about  the  standing  of  persons  likely  to  ask 
for  credit,  and  to  impart  such  information  U> 
persons  intereated,  and  who  ask  for  It  in  con- 


j  9  L.  P..  A.  COO;   20  L.  R.  A.  138;  34  L.  R.  A.  127. 
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Aylpr  T.  Chunk,  8  H,  T.  480 ;  Bu'ndaiin 
T.  Braditreet.  U  N.  T.  IBS. 

Tbere  is,  lioweTcr,  ha  undoubtod  tendencj 
to  Telaxstion  of  such  rule  la  obedience  to  the 
demands  of  buainen  as  conducted  in  Uiese 
times. 

King  T.  FtttleTwn,  8  Cent.  Rep.  857,  49  H. 
J.  L.  417;  StaU  y.  Lotucbtle.  48  Wla.  869; 
SoeJce  T.  Uradttreel  Oo.  22  Fed.  Rep.  778; 
Mi—miTi  Pac.  B.  Oo.  t.  Richmond,  A  L.  R. 
A.  280,  78  Tex.  008;  Townsliend,  Slander 
ud  Libel,  S  241. 

The  publication   imputed  nothing  to  the 

tlaintiS  except  that  he  owed  a  debt  which 
B  did  not  paj.  The  statement  was  true.  It 
was  not  libelous  per  M,  and  was  not  published 
under  clrcumstAncea  capable  of  makine  it 
convejUie  impression  that  plaintiff  had  been 
gnilty  of  diBhonest  practices  either  in  con- 
tracting the  debt  or  In  withholding  payment 
of  it. 

2iCer  T.  Baffin,  88  Minn.  66. 

There  wu  no  proof  whatever  of  special 
damages. 

J^atto  y.  Gtafum,  47  Wis.  498. 

Mr.  E.  C.  Higbee,  for  respondent : 

Prom  the  evidence  the  jury  were  abundant- 
ly justified  in  flndins  that  the  defendants 
authorized,  instigated  and  contemplated  all 
that  was  done  under  the  expected  cover  of 
the  alleged  man  Collin.  The  transactions 
are  clearly  libelptr  m. 

Wocdiing  t.  Kniekeebottuif,  31  Uinn.  268 ; 
BradUy  v.  Oramer,  69  Wis.  809 ;  DennU  v. 
Johnmn  (Minn.)  Jan,  8,  1800;  Townshend, 
Slander  and  Libel,  4th  ed.  §§101,  192;  Brown 
T.  8mith,  13  C.  B.  096;  wiUiamt  v.  Baatn. 
mrt  (Minn.)  Jan.  38,  1890;  Johmm  v.  Cbm. 
<Pa.)  May  25,  1888. 

Under  the  statutes  of  this  State,  as  well  as 
at  common  law,  it  is  blackmail  and  eibntlon. 

Kev.  SUt.  §4880  as  amended  by  chap.  248, 
Laws  1887 ;  %  44«6a,  as  amended  by  chap. 
287.  IAWS1887. 

There  is  no  basis  for  a  privilege  that  would 
alloir  defendants  to  assault,  insult  and  out- 
rage the  feelines  of  the  plaintiff,  by  sending 
through  the  mail  these  scurrilous  notices  and 
envelopes.  No  one  had  asked  information 
from  them.  They  were  volunteers,  and  they 
were  acting  by  no  motive  but  the  unlawful 
one  of  extorting  this  claim  from  Uie  plaintiff. 

King 'I.  PaCterxm,  8  Cent.  Rep.  857,  49 N.J. 
L.  417;  MontgoToay  v.  Knox.  22  Fla.  670; 
Lttneh  T.  .F^Mmt,  89  La.  Ann.  886 ;  ByaTn  t. 
CoiUru.  S  L.  R.  A.  129,  1H  N.  T.  148,  7 
Am.  St.  Bep.  786. 

Ortoa,  J.,  delivered  the  opinion  of  the 

Tbit  action  Is  for  libel,  and  the  plaintiff 
Roorered  $371.  The  facts  are  subs^ntialiy 
as  follows:  The  plaintiff  Is  a  Jeweler  by 
trade,  but  at  one  time  kept  a  saloon,  and 
traded  with  the  defendants,  who  were  mcr- 
cbSLDts  in  goods  suitable  to  the  saloon  busl- 
neaa;  and  flaally,  up  to  July,  18B3,  there 
wsa  a  balance  of  account  against  the  plain- 
tiff, which  the  defendants  claimed  amounted 
to  the  asm  of  (28. 18,  but  the  plaintiff  claimed 
•  L.R.A. 


to  be  much  less  tlian  that  amount.  Then 
was  an  asBociatloo,  with  Its  central  office  at 
Chicago,  called  'The UnitedStalesand Can- 
ada Dealers'  Protective  and  Detective  Asso- 
ciation," claimed  to  have  been  incorporated 
under  the  laws  of  Illinois  (but  which  had 
not  been),  the  object  of  which  is  stated  onan 
envelope  used  by  it  to  inclose  correspondence 
by  mail  to  be  an  organization  of  business 
and  professional  men  for  collecting  bad 
debts. "  The  answer  in  respect  to  the  associa- 
tion is  as  follows:  "  These  defendants  admit 
that  they  were  members  of  an  association 
known  [as  above  described]  and  allege  that 
the  same  is  organized  for  the  purpose  of  pro* 
tecting  dealers  giving  credit  against  worth- 
less debtors,  and  against  those  who  contract 
debts  and  do  not  pay ;  and  for  the  further 
purpose  of  communicating  to  the  members 
of  such  association,  for  their  mutual  protec- 
tion and  safety,  the  names  of  all  persona 
against  whom  unsettled  claims  remain  out- 
standing and  unpaid  in  favor  of  members  of 
said  association,  and  which  names  have  been 
reported  by  mcrabers  to  tiie  central  ofQce.  after 
having  taken  (he  necesMry  steps  required  by 
the  rules  of  said  association  to  be  taken  by 
the  members  thereof  before  reporting  sudi 
names,  in  order  to  give  the  debtor  ample  and 
full  notice  thereof,  and  ample  opportunity  to 
settle  all  claims,  and  avoid  such  report ;  that 
the  said  association  publishes  a  book  at  regu- 
lar Intervals  giving  the  names  of  all  persona 
so  reported  by  members,  and  against  whom 
there  are  unsettled  claims  in  favor  of  mem- 
bers; .  .  .  that  said  book  is  distributed  only 
to  members  of  the  association,  and  to  no  one 
else  whatsoever.and  all  communications  made 
by  any  memt>er  to  said  association,  or  by  said 
association  to  any  of  its  members,  are  strictly- 
confidential  and  secret,  for  the  purpose  of  their 
mutual  protection  and  security." 

On  February  9,  1B88,  the  defendants  Bent 
to  the  plaintifl,  at  La  Crosse,  one  of  the  let- 
ters of  said  association,  headed  by  it«  regular 
designation,  signed  by  the  Ann  of  Isaac 
Tuteur  &  Bon,  in  which  they  say  that  they 
have  Income  members  of  such  association, 
and  then  state  its  general  purposes,  and  ask 
the  plaintiff  to  call  and  settle,  or  they  shall 
be  obliged  to  report  his  name  to  the  associa- 
tion before  February  18,  "after  which  date 
their mattergoestopress."  Onsaid  18th  day 
of  February  the  plaintiff  received  another 
letter  through  the  mail  with  a  similar  head> 
ing,  and  signed  "Agent,*  in  which  it  said: 
"L  Tuteur&  Son,  one  or  the  members  of  our 
association,  informs  me  that  you  have  received 
our  association  letter  in  regard  to  your  in- 
debtedness, and  that  you  have  failed  to  w- 
spond.  Now,  before  reporting  your  name  to 
the  main  office  for  publication,  allow  oie  to 
inform  you  as  to  some  of  the  consequences 
of  being  published  in  this  manner  as  a  de- 
linquent." The  letter  then  states  the  conse- 
quences as  above  stated,  and  that,  if  thft 
Elaintiff  did  not  wish  his  name  so  published, 
e  must  by  all  means  call  on  the  defendants, 
and  m^e  some  satisfactory  arrangement  la 
regard  to  the  claim  on  or  before  the  S9th 
day  of  Februarr,  or  his  name  would  go  for- 
ward to  the  main  office.  On  March  1  another 
letter  was  vrritten  to  the  plaintiff,  dated  at 
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tbe  claim,  aad  that  reasonable  tlTDe  had  been 
given  him  to  pa.v  it,  and  notifjlng  him 
tnat,  ff  he  did  not  pa;  b;  Uarch  15,  tbo  conse- 
quenceB  would  be  as  prevlouBlv  threatened. 
This  letter,  with  a  similar  beading,  was 
signed  bjC.  R.  CoIHq,  aasecretarr.  Another 
letter  was  written  from  Chicago,  iiat«d  March 
10,  notifjlng  plaiatifl  to  make  inunediate 
pavment  of  the  claim  within  tweotr  days, 
and  another  one  dated  Chicago.  June  ib,  1888, 
with  a  similar  notice  to  pay  within  ten  days. 
These  two  last  letters  were  inclosed  in  an 
envelope,  reapectivelj.and  passed  through  tbe 
mall  to  plaintiff  in  La  Croaae,  and  the  envel- 
ope waa  indorsed  as  follows:  "Betum  in 
twenty  days  to  tbe  United  StaWa  and  Canada 
Protective  and  Detective  Association,  an  or- 
ranlzatioD  of  business  and  profesaional  men 
for  collecting  bad  debts.  Central  office.  1S0 
Madison  Street.  Chicago.  For  Paul  Huetze. 
La  Crosse,  Wis."  Each  of  these  letters  or 
noticea  was  Also  headed,  "Main  Office  No- 
tice.' 

There  were  two  other  letters  received  by 
plaintlfl  from  the  main  office  at  Chicago. — 
tbe  Orst  dated  Anrnst  10,  and  the  other  Sep- 
tember IS,  the  &Bt  notifying  plaintiff  to 
pay  within  twenty  days,  and  the  other  within 
eighteen  days.  Inclosed  In  similar  envelopes, 
excepting  the  clause,  "for  collecting  bad 
debts,  *  wblcb  is  omitted.  The  envelope  con- 
taining this  clause,  "collecting  bad  debts," 
is  of  red  paper,  and  these  words  are  in  very 
large  trpe,  so  as  to  attract  special  attention. 
After  these  communications,  the  plaintiff 
applied  to  a  Ur.  Borreson.  a  jeweler  of  La 
Crosse,  for  whom  he  had  at  one  time  worked, 
for  credit,  ortobe  trtutedforasmall  amount, 
and  he  refused  on  account  of  his  having  re- 
ceived a  book  of  said  association  containing 
the  name  of  the  plaintiff  as  a  person  un- 
wor^^  of  credit.  The  book  was  issued  July 
1,  ISw,  and  contains  the  plaintiff's  name 
among  many  others  in  various  parts  of  the 
United  States.  In  a  preface  (o  the  book,  ad- 
dressed to  members,  it  is  stated  that  the  as- 
sociation "  is  not  a  collection  agency  .  .  . 
tnit  uses  Its  influence  to  make  your  debtor 
pay  you,"  When  the  debtor  paid  the  claim, 
his  name  was  taken  out  of  the  book.  As 
stated  in  the  answer,  the  debtor  is  given  on 
opportunity  to  pay,  if  he  will,  before  his 
name  is  inserted  In  the  book.  The  several 
letters  are  so  man;  threats  that  the  plaintiff's 
name  will  be  so  published  if  he  fails  to  pay. 
The  defendants  bad  demanded  $28.  IS,  and 
the  lett«rs  make  tbe  same  demand ;  but  tbe 
defendant  admitted,  as  a  witness,  that  he  had 
made  a  mistake  of  (3.00  in  the  account,  and 
that  the  claim  vras  only  $20.07. 

I  have  stated  the  facts  more  fully  and  ex- 
plicitly In  order  to  show  what  are  the  objects 
of  the  association.  It  is  claimed  by  tbe 
leaned  counsel  of  the  appellants  that  its 
purposes  were  right  and  honorable,  like  a 
railroad  company  that  issued  &  pamphlet  con- 
taining tho  names  of    its    discharged 

ploy£e,  to  be  circulated  among  other 

iiuiles  or  commercial  agencies  and  the  like, 
for  mutual  protection  against  unworthy  per- 
aoua.  The  envelope  at  two  letters  &>m 
SL.B.  A. 


Chicago  contain!  %  distinct  libel  In  Itself, 
which  could  have  been  read,  and  probablj" 
was  read,  by  many  persons  not  membeis  of 

the  asBOciation.  They  are  made  to  attract 
special  attention,  and  publish  tbe  fact  thaV 
the  association  was  In  correspondence  with 
the  plaintiff  for  the  purpose  of  collecting 
a  bad  debt  of  him,  and  imply  that  he  & 
a  bad  debtor  who  fails  or  refuses  to  pay 
his  honest  debts,  and  that  he  is  unworthy  of 
credit.  But  tills  is  not  all.  It  is  also  a  pub- 
lic statement  that  the  abject  and  purpose  of 
the  association  are  for  "collecting  bad  debts." 
The  several  letters  were  written  and  sent  to- 
the  plaintiff,  and  such  letters  are  no  doubt 
sent  to  others  to  collect  bad  debts;  and,  if 
they  fall  to  pay,  their  names  are  published 
in  tbe  book  also  for  the  purpose  of  col1ectin|; 
bad  debts,  for,  as  soon  as  payment  is  made, 
the  publication  of  their  names  is  dlscontin* 
ued.  Tbey  are  then  published  In  a  list  of 
those  who  have  settled  up.  In  the  book  ilk 
evidence  there  is  such  a  fist  of  those  whose 
credit  Is  restored  by  their  having  paid  up- 
their  bad  debts.  The  object  la  not  to  prote<^ 
tbe  members  from  trusting  this  class  of 
debtors,  but  to  aid  tbem  in  coercing  payment. 
This  book  of  the  association,  with  Its  list  of 
delinquerit  debtors,  is  the  pillory  or  punish- 
ment threatened  and  to  be  endured  if  they  do 
not  pay,  and  until  they  paytheir  debts,  and 
then  they  are  discharged.  This  object  is  too 
apparent  to  be  disguised.  Why  write  so 
.many  letters,  orwhy  write  at  all,  to  the  debt- 
ors, if  the  object  lie  to  publish  to  the  mem- 
bers a  list  of  delinquent  debtors,  or  of  per- 
sons unworthy  of  credit,  to  protect  them 
against  trusting  themT  After  a  debtor  ha» 
been  thus  coerced  into  reluctant  payment, 
he  is  no  more  worthy  of  credit  than  he  wa» 
before.  Why  discontinue  his  name  among 
the  bad  debtors,  and  place  it  among  thoso- 
who  pay  their  debts?  They  say,  in  l£eir  ad- 
dress to  the  members, "  It  is  to  make  your  debt- 
or pay  up."  It  follows  that  tbe  memben^ 
towhomthls  publication  igsent  In  book  form, 
are  not  interested  in  it  in  any  other  way  thaU' 
to  make  their  own  debtors  p&j_  up.  The  com- 
munications of  this  association  are  not  onlr 
libelous  and  not  privileged,  but  they  would 
seem  to  constitute  the  offciise  of  "threatening 
communications,"  as  defined  in  g  4380,  Rev. 
Stat.  The  complications  of  this  peculiar  as- 
sociation, to  bring  it  within  the  protection 
of  the  law,  make  it  difficult  to  treat  less- 
briefly.  As  we  now  understand  the  real  char- 
acter of  this  association  and  of  its  publica- 
tions, we  may  apply  the  law  involved  in  thft 
various  exceptions. 

1.  Was  It  error  to  allow  the  plaintiff  to 
testify  that  Borreson  exhibited  Uie  book  to 
him?  The  learned  counsel  of  the  appellant 
contends  that  such  act  could  not  constitute  a 
libel  or  publication  of  a  libel,  and  that  the 
defendants  cannot  be  charged  with  the  respon- 
sibility for  Borrcson's  violation  of  his  obll- 

Satton  to  keep  the  names  in  the  book  confl- 
ential.  Probably  not,  and  vet  the  plaintiff 
had  the  right  to  And  out.  If  he  could,  wbj 
Borreson  would  not  trust  him ;  and  It  wu 
certainly  proper  for  him  to  prove,  if  he  could, 
that  it  was  on  account  of  this  publication. 

2.  Was  it  error  to  sustain  the  plaintiff's. 
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did  you  owe  besldea  Tuteur?"  The  object 
•f  this  question  must  have  been  to  luBtlfy  or 
mttigate  Uie  libel  bj  Bbowlcg  tb&t  uie  plain- 
tiff had  no  credit  or  cb&ncter  tor  truBtwortbl- 
ness  that  oould  suffer  by  it.  There  is  no  prin- 
ciple belter  settled  than  that  in  such  cases 
specific  acts  cannot  be  shown,  and  that  It  is 
a  question  of  genera]  charscl«r  or  reputation 
alone.  Wilton  y.  I/eonan,iTWiB.  li9S;0amp- 
bfU  T.   OampbeU.  54  Wis.  90. 

&.  W»B  ft  error  to  overrule  Ow  motion  for 
a  nonsuitT  It  is  contended  that  the  letters 
ot  the  defendants  to  the  plaintiff  were  not  in 
themselves  libeiona,  and  that  the  other  let- 
ters sent  to  him  from  Chicago  wen  not,  and 
that  the  defendants  were  not  ahown  to  be  re- 
sponsible for  them,  and  tliat  there  was  noth- 
ing in  the  book  that  Imputed  anj  bad  char- 
acter to  the  plaintiff  as  being  uuworthj  of 
(redit,  Mud  that  there  was  no  evidence  that 
any  other  copy  of  the  book,  except  the  one 
received  by  Borregoo,  had  been  sent  to  any- 
one,  and,   finally,  that  the  envelopes  luclos- 


ihow  their  connection  wlUi  the  aaaocistion 
aa  one  of  Ita  members,  and  with  its  proceed- 
ings agalmt  the  plaintiff.  The  defendants 
Ht  in  operatlm  tbe  whole  scheme,  and  caused 
the  other  letten  to  be  written  and  sent  to  the 

Claintiff,  and  they  were  sent  for  them,  and 
I  their  behalf.  It  was  through  the  agency 
of  the  aaeociatiou  and  it^  ofilcera  that  all  the 
communicstlona  were  mode  to  the  plaintiff, 
and  finally  his  name  placed  in  the  bod-debtor 
list  In  the  book  ot  the  aasociation,  and  the 
defendants  were  directly  responsible  for  all 
that  waa  done.  The  learned  counsel  contends 
that  the  two  envelopes  containing  the  wcnda, 
"for  collecting  bad  debts,"  were  not  only 
not  libelous,  but  a  mere  violation  of  the  laws 
ot  the  postofflce  department,  and  which  were 
changed  as  soon  as  it  was  decided  about  that 
time  that  It  was  an  offense  against  the 
Postal  Laws  of  the  United  States.  Was  it 
not  decided  that  It  was  an  offense  because 
the  words  were  abusive  and  libelous?  There 
certainly  conld  not  have  been  any  other  rea- 
son. Bat  I  have  already  shown  that  the  words 
impnt«d  to  the  plaintiff  a  bad  character,  and 
swaut  of  credit,  which  implied  that  he  was 
a  cheat  and  a  swindler,  and  that  the  correapon- 
deooe  Inclosed  was  for  the  purpose  of  collec- 
ting from  him  a  bad  debt.  The  book  Itself 
clainia  that  they  have  membera  all  over  the 
nmntrr,  in  whose  hands  the  Ix>ok  Is  placed ; 
and,  If  Boireaon  had  one,  it  was  strong  evi- 
denoe  that  all  the  membera  were  supplied 
with  it.  At  least,  such  would  be  the  pre- 
mmptlon  of  fact  from  the  declared  Intention 
tit  the  association.  The  plaintiff  was  noti- 
flad  and  threatened  in  the  letter  signed  by 
Collin,  the  secretary,  that  if  he  did  not  pay 
np  by  the  16th  day  of  March,  IS88,  he  would 
be  published  in  their  "list  of  delinquent 
debtora,  which  will  be  delivered  to  all  mem- 
ben  ot  the  aawciatlon  in  the  United  Stotes 
nd  Osnada.'  The  tending  through  the  mall 
<d  tboM  enToltqiei  with  such  an  Imputation ; 
tLRA. 


ot  dishonesty,  and  the  diftrlbntlon  of  the 
t>ook  among  the  memben  with  the  plaintiff's 
name  In  the  black-list  of  bad  debtors,  con- 
stituted sufficient  publication  of  the  Hbel. 
The  effect,  as  well  as  the  intention,  of  theae 
libels  was  to  discredltand  disgrace  the  plain* 
tiff  among  busineaa  men  ;  and  this  was  the 
punishment  threatened  it  he  did  not  pay  aa 
ordered.  If  it  would  work  no  injury  to  the 
delinquent.  It  would  not  operate  as  an  induce- 
ment for  him  to  pay  up.  It  is  claimed  that 
no  special  damage  to  the  plaintlffwas  proved 
by  Borreson  refusing  to  trust  him  for  a  small 
bill  o' '—    " 


have  trusted  him  but  for  the  book.  It  !■ 
sufficient  If  Borreson  refused  him  credit  on 
account  of  the  book,  and  the  question  of 
special  damages  was  tor  the  jury.     This  dis- 

Soses  ot  the  reasons  urged  In  support  of  the 
efendants'  motion  for  a  nonsuit,  and  also 
in  support  of  the  motion  that  the  court  direct 
the  jury  to  find  for  the  defendants. 

4.  Errors  are  assigned  on  certain  Instruc- 
tlona  to  the  jury.  The  learned  circuit  Judge 
said  to  the  jury:  "The  evidence  shows  ttai 
three  letters,  I  think,  were  mailed  from  la 
Croase  by  the  defendants  of  this  character.' 
The  learned  counsel  claims  that  this  error  of 
fact  was  very  injurious  to  the  defendants,  be> 
cause  It  would  imply  that  all  three  of  such 
letters  were  inclosed  in  that  offensive  envel- 
ope, when  in  fact  there  were  only  two  of  su(ji 
.letters.  The  jury  would  probably  recollect 
that  there  were  only  two  of  such  envelopes, 
whether  they  ahoula  be  misinformed  as  to  the 
number  of  (ettera  or  not.  The  statement  was 
not  positive,  but  made  rather  inquiringly  by 
the  qualification,  "I  think.'  In  such  acaae, 
where  the  court  mistakes  the  evidence  in  this 
way  from  the  want  of  a  distinct  recollection 
of  It,  it  1b  the  duty  ot  the  counsel  to  suggest 
its  correction  at  once,  and  not  silently  reserve 
it  for  a  future  exception.  He  owes  this  duty 
to  the  court.  Jt  is  not  an  error  of  law.  We 
may  presume  that  the  jury  remembered  the 
evidence  tor  itself,  and  we  cannot  presume 
that  they  were  at  all  affected  by  this  mistake. 
The  counsel,  in  such  a  case,  should  be  held 
to  have  waived  the  error  by  his  silence  when 
he  ought  to  have  spoken.  It  is  not  very  ma- 
terial anyway,  and  should  be  disregarded. 
The  learned  judge  instructed  the  jury,  In 
substance,  that  the  communication  could 
not  be  privileged  if  made  to  persons  not  in- 
terested in  knowing  the  ataidlng  of  the  plain- 
tiff, tor  instance  the  members  in  Canada, 
This  instruction  presupposes  that  the  com- 
munication was  privileged  so  tar  as  the 
memben  wen  concerned  who  had  an  interest 
En  knowing  the  standing  ot  the  plaintiff. 
This  did  the  defendants  no  harm,  for  most 
clearly  the  jury  correctly  found  that  it  was 
not  privileged,  and  this  question  was  submit- 
ted to  them  by  the  court.  We  have  seen  that 
there  was  no  object  or  purpose  of  the  asso- 
ciation to  protect  or  serve  anyone  except  the 
creditor  interested  in  collecting  the  debt. 
The  authorities  cited  by  the  learned  counsel 
have  no  application  to  such  a  case.  TLere 
can  be  no  question  but  that  the  communica- 
tions were  groesly  libelous.  On  this  general 
queation,  see  the  authorltlea  olted  in  tns  brief 


to 
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of  the  leuned  oonnael  of  the  respondent.     In ' 

■peaking  further  on  the  question  whether  the 
matter  wits  privileged,  the  learned  judge  said 
to  the  Jury :  "  WheUier  it  wbo  a  communica- 
tion that  was  desired,  well,  there  is  no  evi- 
dence that  it  was  desired  b^  anybody. "  This 
Is  a  little  obscure,  but  its  meaning  was, 
probably,  that  no  one  was  Interested  in  the 
matter  except  the  deteudants,  and  that  no  one 
else  had  any  reason  to  desire  it.  The  jury 
could  not  have  been  matorially  misled  by  i^ 
whatever  it  might  mean. 


exceptions,  iKcause  he  insisted  that  the  cer- 


and  f  s  all  the  testimony  given  on  the  trial 
of  the  above -entitled  action. '  But  the  bill  of 
exceptions  is  regularly  signed  by  the  judge, 
as  the  law  requires,  and  thereby  be<^me  a 
part  of  the  record  (g  2878,  Bev.  Stat. ) ,  and 
It  contains  all  the  exceptions,  and  the  mat- 
ters to  which  they  relate.  That  is  sutQcienL 
What  it  contains  need  not  be  stated  in  tha 
certificate,  except  whether  it  contains  sll  ths 
evidence.  Tlie  objection  is  too  techniul. 
We  can  find  no  error  in  the  record. 
2he  Judgment  (^  tAs  Oirtuii  Court  it  i^trmed. 


KABO:  SUFBEMK  JUDICIAL  COURT. 


Arthur  H.  BURKHAU 

«. 

George  W.  QESELTON. 

(St  Ue.  OU 

The'pnrclia««  bj  »n  attorney  f^m  bla 
client  of  the  aabjeet  )na,tter  of  lltifa- 
tiont  or  HUT  apecuJatlve  bargain  tn  relation 
thereto,  It  presumpUvely  invalid,  and  to  uphold 
tbe  trsoBactlon  as  against  tbe  client  tlie  attomsy 
must  Drove  aJDnnatlvely  by  evidence  its  perfect 
fairness,  adr>quacy  and  equltj.  No  presumption 
of  InnooenOB   or  tmprobabilltj  Kit  ^-.-- 

can  be  oouslilered  Id  bis  tavoc. 


(Uaroh  U,1890.) 


EXCEPTIONS  by  plaintiff  to  a  judgment  of 
tbe  Superior  Court  for  Kennebec  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  from  an  attorney -ai-l aw  the  amount 
which  he  had  collected  upon  a  promiasorr 
noic,  which  was  olieged  to  belong  to  plaintili. 
Buitaintd. 

Tbe  case>auffldently  appears  In  the  opinion. 

MettTt.  W.  Gilbert  and  W.  O.  Fleteliert 
for  plaintiS; 

The  burden  of  proof  was  upon  defendant. 

Jhinn  V.  .«AV>nf,  63 Me.  17;Story,£q.  gg80& 
481.  1049;  Wlllard,  Eq.  172;  T  Wait,  Act.  and 
Def.  gS.  p.  72,  andcase^dled;  Harpgrv.Ptrrp, 
38  Iowa,  67;  cases  cited  in  Pom.  Eq.  %  WO; 
Loa  V.  Sutchxnion,  87  He.  IH. 


A  oonfldentlal  relatloQ  exIsUnE  between  parties 
requires  tbe  Breatcat  care,  anil  tranfactlons  between 
parties  where  such  a  relation  exists  must  be 
tinlied  oloselr.  BDd  oondemuad  UDlees  shown 
fair  and  aboveboard,  and  uolees  the  cheat  ( 
Jured  part;  had  equal  knowledge  and  opporCunlCy 
to  protect  hlmselC.  Flaher  v.  Bishop,  8S  Hun,  114; 
Post  V.  Uaaon,  X  Hun,  ISI,  afllrmed.  Bl  N.  T.  ESt; 
HsBOn  V.  Klng.S  Abb.  App.  Deo.SlO:  Evans  v.  Ellis, 
t  Denlo.  S40:  Wright  v.  Proud.  IS  Vee.  Jr.  IS8:  HoweU 
r.  Ransom,  11  FaJge,  liSS,  G  M.  T.  Cb.  L.  ed.  E~ 
Wright  T.  Douglaai,  ID  Barb.  IM;  Brotbenon 
Consalua.  tS  How.  Pr.  UK. 

The  law  loolmuponan  agreement  between  am 
tomej  and  his  client,  providing  for  a  large  com- 
pensation upon  tbe  succeea  of  the  former  In 
ducting  the  cause,  where  the  client  was  assured 
that  the  case  was  one  which  not  onlr  stood  verr 
stroQgfor  him.  but  la  which  be  must  succeed,  with 
Kreat  susptcioa.  and  the  prceumptlon  Is  ageluat  Its 
propriety.  HICchlngsv,  Van  Brunt,  S  Abb.  Fr.  N. 
B.3T3,S8N.  Y.  B12L 

A  gift  or  transfer  of  property,  especially  tbe 
property  In  litigation  from  a  client.  Is  presump- 
tive nugatory  and  void.  It  will  not  be  cuEorced 
on  tbe  application  of  the  attorney  and  will  be  can- 
celed on  equitable  terms  on  tbe  demand  of  the 
cllenC.    Anonymous,  16  Abb.  Pr.  4Z8. 

In  same  cases  undue  Influence  will  be  inferred 
from  the  natnre  ot  the  transaction  alone.  In  others 
from  the  nature  of  the  transactloo  and  the  eierclse 
of  occasional  or  habitual  InBuence.  Neisen  v. 
Nexsen,  !  Keyea.Ua.  8  Abb.  App.  I>ec.  BH;  Story, 
Bq.  Jut.  H  aOS-aS4;  Howell  v.  Bansom,  nipra;  Mer- 
Htt  V .  Lambert,  10  Paige,  8GS,  4  N.  Y.  Cb.  I.  ed.  tOOT. 
SL.  R  A. 


undue  Influenoe.  a  fair  prloe,  knowledge,  inUntlan 
and  freedom  of  action  by  ollenc,  and  that  he  gave 
oUent  full  Information,  are  proved,  the  oontraot 
wUlttand;  if  not,  it  will  be  defeated  or  set  aslda 
2  Pom.  Bq.  (SO;  Merrltt  v.  I^mbert,  10  ^1g«,  OBt, 
iN.Y.Cb.  L. ed.  lOOT;  Howell  v.  Hansom,  11  Paige, 
638, 5  N.  Y.  Ch.  L.  ed.  IBT;  Dunn  v.  Dunn,  6  Cent 
Bep.  U,  42  N.  J.  Eq.  131;  Wendell  v.  Van  Beosselaer, 
1  Johns.  Cb.  SU,  1  M.  Y.  Cb.  L.  ed.  U5. 
Atrdmon  a(tomsv  to  thou  good /altit,  dco/tmns- 

An  attorney,  after  the  relation  ceases,  oan  ac- 
quire no  rights  and  assume  no  oblige  lions  in  regard 
to  the  subject  matter  of  his  advloe  aod  oounael  an- 
tnKOnigtla  to  the  rights  of  l^e  client,  unlea  the 
most  ample  lof ormatlon  has  been  afforded  to  place 
the  client  on  ber  guard,  floooh  v.  Peebles,  US  K. 
C.  Ul. 

Where  an  attorney  purDhased  from  his  Olleot  a 
bond  aud  mortgage,  he  must  show  that  be  gave  tail 
client  full  Information  and  disinterested  advice  ra- 
spectlug  the  transaction.  Dunn  v.  Dunn,  S  Oent. 
Bep.  81,  a  S.  J.  Eq.  ISL 

An  attorney  must  show  that  he  oommunlcated 
to  bis  client  everything  necessary  to  enable  him  to 
form  a  correct  judgment  as  to  the  real  value  of  tlis 
subject  of  the  purcbase  and  as  to  the  propriety  of 
selling  for  ttie  price  offered.  Win  v.  Hardin,  S  S. 
C  3£8;  Howell  V.  Ransom,  U  Paige,  188,  S  N. 
Y.  Ch.  L.  ed.  2W. 

Bis  ocgleat  to  ascertain  the  true  state  of  tbe  facts 
himself  will  not  sustain  his  purchase.  Dunn  v. 
Duon,  a  Cent.  Bep.  M,  U  N.  J.  Bq.  SEH;  Condlt  v. 
Blackwell,  St  N.  J.  Bq.  ISl;  Porter  v.  Woodruff,  U 
N.  J.  Bq. !»;  Parmer  *.  Vaitaei,  B)  M.  J.  Bq.  SU. 


See  also  41  L.  ', 


;   45   L.  R.  A.  110,  IBS. 
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The  unement  wu  not  Talld, 

Ber.  But.  cbap.  132.  g  13. 

Xutrt,  HeMtB  ATaell,  for  defendant: 

An  Bfcreemeiit  to  charge  a  UU  measured  b^ 
th«  amount  recovered  fa  not  illegal. 

Btaitdiil  v.  Aham,  1  New  Eng.  Rep.  SIT,  144 
lIan.3SS. 

The  coDtract  being  executed  the  Btatale  on- 
Dot  be  invoked. 

Miller  v.  Larton,  10  Wla.  460. 

To  adjudfe  a  contract  Ul^al,  It  most  be 
clearly  so;  all  doubts  will  be  resolved  in  favoi 
of  Its  Ipgality.  Statutes  of  a  peual  character 
•re  slwaji  to  be  ■Irictlr  cocntrued. 

Bvtlery.  Bicker,  Q  Mo. 268:  Perleyv.  JeaOl, 
2flMe.  101;  AbboU  v.  Wood,2i'Me.  6il. 

The  contract  wfU  bear  a  legal  constmcliun. 
The  universal  rule  U  to  adopt  tbe  construclion 
wbicb  will  KDder  it  legal. 

Bee  SouAegan  2fat.  Bank  v.  Wallaee,  SI  N. 
H.  84;  Eamden  t.  Merma,  54  Conn,  418. 

The  agreement,  if  a  sale,  ia  not  within  the 
euiDte. 


Ea»er7i  /.,  delivered  the  opinion  of  the 

The  plaintiff  held  a  note  of  |S00  against  the 
Buruham  Shutter  Worker  Company,  wliich, 
on  the  23d  day  of  March,  1888,  he  committed 
to  the  defendant,  an  attorney 'at- law,  for  col- 
lection. The  defendant  ascertained  that  one 
Stone   had   for  t,  oonslderation  assumed  and 


agreed  to  pay  all  the  company's  debti,  and 
that  Stone  was  amply  able  Snsnclally,  and 
entirely  willing,  to  pay  Uiia  note  on  pre- 
sentation. After  ascertaining  these  facta,  tha 
defendant,  on  the  2ath  day  of  May,  1888, 
made  an  agreement  in  writing  with  the  plain- 
tifl,  by  which  the  defendant  was  to  collect 
what  he  could  of  the  note  at  his  own  expense, 
and  pay  the  plaintiff  ^TS,  if  so  much  waa 
collected,  and  ret&in  for  bis  services  and  risks 
all  he  should  collect  over  (75.  A  abort  timo 
after  this  agreement  ttie  defendant  caused  tha 
note  to  be  presented  through  a  bank  to  Stone, 
who  paid  it  in  full,  with  interest,  to  the 
bank  for  the  dofendant.  July  4,  1888,  the 
defendant  paid  the  plaintiff  (75,  and  took 
his  receipt  In  full  "tor  the  note,  according 
to  agreement."  The  next  fall,  November  20, 
1886,  the  plaintiff  brought  this  action  of  as- 
sumpsit for  money  collected  and  money  had 
and  received  by  the  defendant  to  his  use. 
The  object  was  to  recover  the  balance  of  tha 
money  collected  on  this  note  by  the  defend- 
ant. The  defendant  jjlesded  the  general  is- 
sue only,  and  at  the  trial  put  the  above  agree- 
ment and  receipt  in  evidence  in  defense.  The 
plaintiff  contended  these  were  not  valid 
against  him  on  the  ground  that  he  was  not 
informed  of  Uie  facts  known  to  the  defendant 
in  relation  to  the  note,  and  the  cbances  of  ita 
speedy^  and  full  collection.  Whether  the 
piaintifC  was  so  informed  of  those  facta  was 
the  real  issue  before  the  jury. 

The  presiding  justice  instructed  the  Jury, 
In  the  first  instance,  that  the  burden  was  on 


One  wbo  baivstiu  tn  a  matter  ot  adTUilagre.  wich  a 
pecBOD  pladoK  oonfldenoe  In  bim,  ia  bouad  to  ahow 
that  a  reaaonabte  uae  haa  been  made  of  that  oonfl- 
denoe-  Tbia  rule  la  eapeolallr  applicable  to  atlorneya 
audaolldtonpurobaalngrromttiettolieDta.  PoIUun 
V.  Himla,  1  Sandt.  Ch.  en,  I  N.  T.  Cb.  L.  ea.  4SI; 
MeiTlttv.  lAmbert,10Palse,8S3,  4N.  T.  Ch-L.  ed. 
lOIT;  areenfletd'a  Sstate,  U  Pa.  4W;  Bunl«r  v.  At- 
kiiH.  3  MtL  *  E.  118:  Newnuui  v.  Payne,  S  Vea.  Jr. 
m  1  Btorr.  Bq.  I UO. 

Tbe  preaumptlon  is  a^nat  tlte  VHlldltj-  of  a  pur- 
cbaae  or  aale  bonreen  ollent  and  attomer  made 
durlDB  tlM  exWenoe  of  that  rel&tJou.  Tbis  must 
be  removed  br  abowliiK  ^ood  faith,  absence  ol  ud- 
dae  iDOueooe,  freedom  of  action  of  olleat  and  full 
Information  on  tbe  part  of  the  oJJent.  and  proof  of 
diUseooeoD  tbe  part  of  the  attome;  In  dolbs  ttw 
bat  tor  hla  eHent.  Elallng  v.  Shaw,  S3  CaL  I2S: 
Tratt«  T.  Smith,  tW  HL  tM  Zalsler  v.  BuKbea,  » 
HL  Wk  Byen  v.  Aabton,  «  Iowa,  SOS;  Polaoe  v. 
Tonw,  Ml  Iowa,  US;  Dunn  v.  Becord.  6B  Me.  IT; 
Bomau  V.  Hall,  ■  Md.  OS;  Payne  v.  Avery.  £1  Mlob. 
at;  S  Pom.  Bq.  Jur.  tfO;  Whltabeed  v.  EcnnedT,  t» 
H.  T.  M:  Savery  v.  Elns,  B  H.  L.  Caa.  (e7:  SUn  v. 
~  '      ~  a.tJobDa.»3;BvaDav.£ma,SDeQlo, 

>.  Haniostoo,  IB  H.  T.  185;  NeeblC  v. 
mHN.r.  mStory.Bq.  Jur.lSU. 
It  I*  not  neoesaary  to  ahow  aotuat  fraud  in  order 
o  Invalidate  tnmaaetlona  between  attorney  and 
Heat,  n>e  whole  bmnleo  «f  eMablbblns  tbe  falr- 
MB  of  tbe  Mle  and  tbat  it  was  made  upon  a  full 
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tbe  bar  applies  to  the  purcbaae  of  a  ohoae  in  aoUoa 
for  the  purpoee  of  lapcllutlng-  a  ault  In  equity,  aa 
wellaswlth  the  Intention  of  bringing  a  ault  at  law. 
Hann  v.  Falrcblld,  It  Barb.  SCO:  Hall  v.  Baillett,  9 
Barb.  SSB;  Waring  v.  Smytta,  2  Barb.  Cli.  IIB,  S  N.  T. 
Ch.  L.  ed.  IS(h  BaldirlD  v.  Lataon.  X  Barb.  Cb.  aOB,  • 
N.  Y.  Ch.  L.  ed.  653. 

The  Gtatuce  eipressty  forblda  auch  a  purcbaae 
whon  tbe  prohibltsd  purpoae  ii  attempted  to  tieao- 
compllahed,  etcher  directly  or  Indirectly,  by  (heat- 
torney  In  person  or  tbroug-b  theaxency  of  aaotber; 
and  no  oause  of  action  can  arise  out  of  a  tiaoMO- 
tlOD  thua  prohibited.  Browning  v.  Uarvio.  1  Cent. 
Hep.  188,100  N.T.IM;  Wetmore  v.  Begenun,  88  N. 
T.78. 

The  object  of  the  statute  waa  to  prevent  attof* 
neys.  eta,  from  purchasing  tbiQga  In  action  forth* 
purposeoIobtalnlngoaelBbyttaeproeecutl on  there- 
of, and  It  was  not  Intended  to  provent  a  putctkaaa 
lor  tbfl  purpose  of  protecting  gome  other  rlgbt  <rf 
the  aasisnea.  Hoeee  v.  HuDlrltt,88N.Y.ati  Qood. 
ell  V.  People,  6  Park.  Crlm,  Hep.  eU. 

But  the  mere  purchase  ot  theohose  In  action,  eto, 
fa  not.  of  Itself,  auffldeut  evldenoe  ot  tbe  Intent 
mentioned  In  the  Statute.  The  Intet.  must  ba 
proved.    Warten  v.  Belmer.  B  How.  Pr.  «L 

A  morrgage  la  a  ohose  In  action  (Hall  v.  Bartlett, 
9  Barb.  £901;  and  tor  an  attorney  Intruated  with  the 
duty  of  ccdleoUnii  or  aeouring  a  cllenfa  claim  to 
take  a  mortgage  on  property  to  aeeuie  hla  own 
debt,  at  tbe  eipenae  ot  hla  clienl;  la  auch  a  tnnaao. 
Uoo  aa  cannot  be  Baoctioned  by  a  court  ot  equity, 
which  alwayascrutlnlKeolceely  deallDgs  between 
partlea  occupying  aduolary  relatlona  towaids  each 
other.andrequlieslheutiooatgoodtaitli.  ^^lor 
V.  Barker,  80  8.  C.  Z88, 

The  purohaae  of  a  Judgment  by  an  attorney,  for 
toe  purpoae  of  enfordng  It  by  execution,  la  not  In 
violation  of  the  Statute  which  prahlblta  attomBy* 
fmmbuyhigot ' ' ■"-  "'- - 


Xajss  Sutsucs  Judicial  Court. 


the  dtfendoDt  to  eMabllsh  the  afflrmatlve  of 
tbt  propoaition  that  the  plaintiff  made  the 
■greement  or  ule  with  full  knowledKO  of  all 
the  facta  known  to  the  defendant,  bis  attor- 
ney, and  wiUiout  concealment  or  suppression 
on  the  defendant's  part.  But  In  tne  same 
connection  he  used  this  further  language ; 
"But,  gentlemen,  while  the  hurden  is  upon 
the  defendant  to  do  this,  there  is  another  prin- 
ciple which  it  Ih  always  the  right  and  duty 
of  the  jury  to  consider  in  determining  the 
question  of  burden  of  proof,  and  that  is  Che 
question  of  presumption ;  that  is,  the  proba- 
bility or  improbability  involved  in  the  charcc 
of  fraud.  ...  In  other  words,  there  is 
in  these  cases,  you  will  perceive,  whether  In 
civil  or  criminal  procedure,  where  a  fraud  Is 
charged, — where  something  wrong  is  charged, 
— an  opposing  presumption,  an  Improbabil- 
ity, which  you  have  a  right  to  consider  in 
determining  when  the  burden  of  proof  has 
been  dischorKed.  .  .  .  You  have  a  right 
to  consider  the  element  of  the  {iresumption 
of  innocence  and  the  element  of  improbabil- 
ity that  is  involved,  if  it  is  involved  in  yonr 
judgment.     It   is  for   yon  to   say  when  the 


judgmen 


of  the  several  testimonies,  the  presiding  ji 
tice.  after  reminding  the  Jury  of  the  legal 
presumption  of  the  Innocence  of  the  defend- 
ant, further  said  ;  "  Oentlemen,  I  do  not  think 
to  remind  you  that  the  time  bos 
e  when  a  Fair  and  honorahlo  char- 


acter, whidt  hM  been  built  up  In  the  county 
by  the  process  of  years  of  worthy  endeavor 
and  honorable  dealing,  shall  not  count  for 
something  in  a  court  of  justice  as  well  as  out 
of  it." 

There  was  no  evidence  in  the  case  toncb- 
Ing  the  general  charactor  of  the  defendant, 
nor  anything  relating  to  his  character  at  all. 
escejit  the  relations  of  the  wituessea  on  tlw 
one  side  and  the  other,  touching  the  transac- 
tions of  the  defendant  in  these  premises.  To 
the  language  above  quoted  IJie  plalotlff  ex- 
cepted, the  verdict  Ming  for  the  defendant. 

The  law  hates  fraud  or  deception  of  any 
kind.  It  will  uphold  no  contract  or  seeming 
right  obtained  through  fraud.  When  the 
parties  to  the  contract  are  upon  equal  footing, 
each  dealing  for  himself,  without  any  rela- 
tion of  trust  or  confidence  between  them,  the 
law  will  not  permit  any  misleading,  any  de- 
ception, of  one  party  by  the  other.  It  -will 
not  enforce  any  sidvactage  so  gained.  But  is 
such  cases  the  law  will  not  presume  tberc 
was  fraud.  It  will  assume  that  each  party 
acted  for  himself,  upon  his  own  judgmenl^ 
without  being  misled  by  the  ouier  party, 
until  such  misleading  is  proved.  Any  Bucb 
party,  seeking  to  avoid  any  contract  or  othet 
transaction  on  the  ground  of  fraud,  Iias  the 
burden  of  proving  the  fraud.  Such  transac- 
tions are  nresumed  to  be  valid  until  proved 
to  be  invalid. 

When,  however,  de  parties  are  not  npmi 
an  equal  footing,   each  acting  for  himself. 


AUontty  eannoe  puraluiM  odvate  tfUs. 

A  Tight  to  sue  for  property  sdversel;  held  oanuot 
be  Uie  Bubleot  ot  legal  transfer.  For  *.  Cochran, 
18  Ala.  8ti8;  FranUln  v.  Pollard  Hill  Co.  B8  Ala. 
•U. 

An  attorney  ean  In  no  case,  wtthont  the  ollenfa 
ooDsent,  bur  and  hold.  oCherwlie  tbanln  tnut,  any 
adverse  title  or  Interest  touohlnBtbelUag  to  wbloh 
his  employment  relates.  Baker  r.  Bumphrer,  101 
TJ.B.«H,S6  L.  ed.  lOtS. 

A  sate  of  lands  whicb  are  In  tSe  actual  poaseeslon 
Otanotherwlio  claims  adversely  to  tbe  extent  of 
an  easement  to  dig  and  use  adltohlaprotonfo  void 
as  against  the  grantee  olnioheaseoient.  FranUIn 
V.  Pollard  Mill  Oo.  (upra 

An  atlomer  oannut  bur  In  at  a  treanirer^  lax 
Mle,  and  hold  as  his  own,  the  land  of  his  otlenl^ 
BlUott  V.  Tyler  (Pa.)  G  Cent.  Bep,  S4a. 

rnie  parobaae  by  an  attomer  ol  the  land  In  litiga- 
tion, at  a  tax  sale.  In  oppoaitloa  to  the  title  of  his 
oUent,  Is  void.  Lr°D  v.  Moree.  T6  Iowa.  6S5.  Bee 
Elliott  T.  Tyler  (Pa.)  S  Cenc  Bep.  513:  Oanlee  v. 
Wrlaht,  T  Weet.  Bep.  fi»,  108  Ind.  416. 

An  attomer  who  purchases  propertr  of  hlaollent 
penilcnle  Ilt«  cannot  be  a  bona  flile  purchaser.  Oay 
r.  Parpart,  106  U.  a.  B79.  K7  L.  ed.  XE6. 

The  record  that  dlgoloeee  tbe  relation  of  attorney 
and  client  touching  a  levy  upon  reel  eetale  and 
purcbaee  by  the  attorney  Is  a  ButBcIent  notice  Co  a 
•utMeQiient  purchaser  from  the  sttoraer  that  title 
Inured  tor  the  benoDt  of  the  client.  Brlggs  v. 
Bodgdoo,  S  Naw  Bog.  Kep.  £83,  TS  Ue.  Sit. 

AaattomeraaDDOt  become  the  purchaser  of  his 
oUent's  propertr  at  a  Judicial  sale  thereof  without 
full  explanation  and  Information  given  to  his  client. 
Beed  v.  Warner,  S  Paige,  UO,  8  M.  Y.  Ch.  L.  ed.  869: 
nige  V.  Stubbs,  as  Iowa,  SBt;  Barrett  v.  Bamber,  9 
PbUa.aB;Tarlorv.BoardniBn,SlMlcli.£gT:  Warren 
BL.R.  A. 


This  role  does  not  extend  to  a  purchase  made  at 
ijudidal  sale,  under  the  dlreetlon  of  an  olDoer  ol 
be  court  Mann  v.  Falrchlld,  6  Barb.  1(»,  Baldwis 
7.  lAteoo.  S  Barb.  Cb.  SOC,  5  N.  T.  Ch.  L.  ed.  SfiS. 


An  aalgnment  to  an  attorney,  of  a  right  of  ao- 
tlon,  for  the  express  purpose  of  enatilins  blm  to 
bring  sotlon  upon  It,  under  a  stipulation  that  he 
and  his  law  partner  were  to  have  more  than  two 
Uiirda  of  It  for  their  servloce  therein.  Is  ohampeor- 
toua  and  void.    Dshms  v.  Scars,  13  Or.  tt. 

An  attorney,  under  our  system,  has  a  right  to 
ooatraot  for  a  contingent  fee,  or  for  a  peroentaso 
upon  the  amount  reoovered,  but  Cannot  lawTallv 
purchase  a  claim  for  the  eonslderatlon  that  be  will 
proeecuteln  hlsowa  namefor  apart  of  the  amoant 
reoovered.   Ibid. 

No  action  Is  maintainable  on  a  demand  parehaaed 
by  an  attorney.  That  the  porehoae  la  In  the  nam* 
and  made  with  the  fnads  of  another  mabea  no  dlf- 
f  erenoe  tf  the  tnumetjon  Is  managed  by  the  attor- 
ner  with  the  design  of  bringing  suit  BrownlogT. 
Marvin,  1  Osnt.  Bep.  U7.  UO  N.  V,  Id. 

An  action  Ilea  agalnat  an  attorney  on  an  agieo- 
meot  to  proeeclite  the  plalntilTa  suit  on  aharee  and 
pay  costs.  Wilder  v.  Crane,  IB  WeaC  Bep.  ISE,  W 
Mich.  IT. 

Where  the  title  to  real  estate  Is  defective,  and  tb» 
attorney  for  the  owner  of  the  paramount  title,  at 
the  letter's  written  Instruction,  commenoea  an  mo- 
tion iQ  the  name  of  such  owner,  signing  the  peti- 
tion as  bis  attorney,  a  subsequent  oonveranoe  by 
such  owner  to  the  attorney,  the  action  betnglliero- 
after  proseouled  In  the  attorney's  name,  la  not  »I- 
fected  with  mslntenaDOO  or  otaamperty,  * 
v.Thompson|KBn.)Feb,S,ian.  8eenol«l 
V.  Jones  (Ala.)  1 L.  B.  A.  US. 


.  also   16  L.  R.   A.   723;   41   L.  R.  A.  i 


trat  Knna  relation  of  tnut  or  confideuce  exists 
between  tbem,  toaching  the  subject  matter 
td  the  cootrsct.  the  law  Is  not  so  consldente 
or  trastful.  Where  such  relationa  exist,  It 
▼lewm  the  trauaacttOD  with  caution,  if  not 
with  niapicfon.  In  such  casea  it  will  not 
■Biuina  in  favor  of  the  agent  or  flduclary  that 
the  contract  was  falrlj'  made,  and  tliat  there 
wa«  no  ahoae  of  confidence.  It  waits  for  such 
partr  to  wtlsfy  It  afQmiatively,— to  afflnna- 
tively  show  tlut  there  waa  in  fact  no  abuse 
of  ocMifldence ;  that  tlie  contract  waa  in  tact 
fairly  made :  that  the  other  partj  waa  in  truth 
nukde  acqaaiated  witii  all  the  material  facts 
uid  reaaoDS  known  to  the  fiduciary.  The 
Terymakingot  the  contract  is  incongruous, — 
prinut  facie  inconsigtent  with  the  fliluciary 
relation.  The  transaction  mav  be  valid,  but 
there  ia  no  Drcaumption  In  its  favor.  The 
presuTTiption  Is  of  invalidity,  which  can  only 
be  overcome,  tf  at  all,  by  clear  evidence  of 
rood  faitli,  full  knowledge,  and  of  indepen- 
dent consent  and  action.  Pom.  Bq.  Jur. 
gg  9S5-907;  Adams,  Eq.  %  61,  and  note*; 
Story,  Eq.  Jur.  %  810. 

Especially  does  the  law  require  the  high- 
est degree  of  honor  and  good  faith  from  Its 
own  miniflteTB.  It  insiats  that  the  oonfldence 
of  the  suitor  In  the  faithfuloeea  and  diaiqter- 
cstedness  of  hla  attorney  and  counselor  shall 
be  fully  deserved.  It  deprecates  any  purchaao 
of  any  matter  of  litigation  bv  any  attorney 
from  ois  client.  It  greatly  aesires  that  the 
attorney  should  be  satisfied  with  a  reasonable 
Gompenaatlui,  without  seeking  to  obtain 
■Deculative  bargains  from  his  client.  As 
■aid  by  one  writer,  such  a  transaction  may 
be  vslld,  but  it  Is  presumptively  Invalid. 
Where  any  such  bargain  Is  made,  the  burden 
of  sustaining  it  is  on  the  attomef .  No  pre- 
sumption will  avail  him.  He  cannot  get  be- 
hind the  preaumption of  Innocence,  anaawatt. 
tbe  coming  of  boetile  evidence.  He  must  be 
aggTeaeive,  and  advance  against  the  preaump- 
tion of  invalidity,  and  overcome  it,  u  he  can, 
by  evidence  of  "the  perfect  fairness,  ade- 
quacy and  equl^  of  the  transsctlcHi ;"  and 
partlcularlr  must  he  show  tliat  hla  client  was 
lofonned  of  all  material  facts  known  to  him- 
self. Dunn  V.  Btcord,  SS  He.  17 :  Artlen  v. 
Pattenon,  S  Johna.  Ch.  44,  1  N.  Y.  Ch.  L. 
ed.  1002 ;  Rogen  v.  Martiiaa,  8  McCrary,  TS, 
«  Fed.  Rep.  TlSl ;  4  Kent,  Com.  notu  on  page 
449;  Weeks,  Attys,  "  """   ---" 


It 


L  been  lield  by  high  authority 
Dsactions  are   conclusively  '~ 
;  that  the  presumption  of  invall 
'  "-"    Jfti"         -     " 


l?dity 


that   Budk  transactions 

valid , 

cannot  be 

Tea.    Jr.   208;    WaUii  v.    Lmibat,    2   Denio, 

«W :  Wayne,  J.,  In  JftJioud  v.  (Mrod,  4S  U. 

8.  4  How.  MS  [11  L.  ed.  1099]. 

Recurring  now  to  the  language  of  the  in- 
■tructioDS  to  the  jury,  and  reading  them  as 
a  whole,  in  the  light  of  the  principles  above 
Mated,  it  will  be  seen,  we  think,  that  the 
piesidtng  Justice  gave  the  jury  to  understand 
that  the  presuRiabTy  good  (jiamcter  of  the  at- 
torney, the  presumption  of  innocence,  the 
improbability  of  fraud,  might  In  themselves 
b«  evidence,  and  perhaps  suUlcieot  evidence, 
to  sustain  the  attorney's  burden  of  proof, 
ind  hence  establish  the  validity  of  the  trans- 
actltm  In  question  The  whole  charge  is 
•  L.  R.  A. 


made  a  part  of  the  bill  of  exceptions,  and 
it  intensifies  rather  than  lessens  the  fonw  of 
the  language  excepted  to.  The  ju^  would 
naturally  receive  the  impression,  from  the 
language  quoted,  and  from  Uie  whole  diarge, 
that  the  attorney  was  protected  by  the  pre- 
siunptioQ  of  innocence  and  the  presumption 
of  Improt>ability,  which  presumptlona  were 
to  be  regarded  as  greatly  strengthened  by  the 

feneral  good  character  of  the  attorney.  The 
ury  also  might  understand  that  they  conld, 
if  they  would,  regard  these  presumptions  as 
wholly  sustaining,  or  at  least  balancing,  tlie 
burden  of  proof,  and  as  relieving  tbe  attor- 


We  do  not  think  the  attomev  had  any  such 
presumptions  In  his  favor  In  this  action. 
He  waa  not  on  trial  for  any  crime.  He  was 
not  charged  in  the  declaration  with  any  fraud. 
The  action  was  the  equitable  one  of  assump- 
sit for  money  had  and  received  by  him  to  his 
client's  use.  In  defense  he  set  up  a  transac- 
tion with  hit  client  which  the  law  does  not 
favor,  and  holds  to  be  prima  facie  invalid. 
It  was  the  law,  not  the  plaiotIS,  that  charged 
the  fraud.  The  character  of  this  particular 
transaction,  not  that  of  the  attorney,  was  In 
issue.  The  act,  not  the  person,  was  then  on 
trial.  The  character  of  the  attorney  might 
aid  litm  as  a  witness,  but  It  could  not  prove 
his  case  for  him  as  a  party.  While  one  may 
invoke  the  presumption  of  Innocence  in  nega- 
tion, and  wait  for  the  prosecution  to  over- 
come it  by  evidence,  lie  cannot  successfully 
Invoke  It  In  affirmation,  as  tending  to  prove 
any  proposition  cast  upon  him  to  prove. 
That  presumption  is  a  shield,  not  a  weapon. 
To  illustrate :  It  Is  wrong  not  to  pay  one's 
promissory  notes ;  and  yet  when  one  Is  sued 
upon  such  a  note,  and  the  note  Is  produced, 
he  cannot  rely  upon  the  preaumption  of  his 
innocence  of  wrong,  as  proving  or  tending 
to  prove  payment  of  the  note. 

As  to  tne  presumption  of  improbability, 
the  law  la^  It  Is  against  the  attorney;  that 
it  is  Improbable  that  the  client  had  the 
same  knowledge  and  stood  on  the  same  foot- 


these  propositions.  In  this  case,  however, 
the  jury  were  in  effect  told  that  tlie  presump- 
tion of  improbability  supported  iha  attor- 
ney ;  that  It  waa  improbable  tliat  tbe  transac- 
tion waa  invalid.  If  that  were  so,— if  it 
were  improbable  that  the  transaction  was  in- 
valid,— then  of  course  it  was  probably  valid, 
and  must  have  been  held  valid  until  proved 
otherwise,  and  there  was  no  burden  on  the 
defendant  to  establish  Its  validity.  There 
was.  however,  clearly  no  improbability  that 
the  bargain  In  this  case,  by  which  the  client, 
the  owner  of  the  note,  got  only  (7S,  and  the 
attorney  got  $187  out  ol  It,  was  unequal  and 


the  owner  of  the  note,  got  only  t7S,  and  the 

.  „„  r- ' ' 

inequitable. 

It  must  be  evident  that  the  Instructions 
excepted  to  deprived  of  all  force  and  virility 
the  correct  and  wholesome  rule  that  was  flrat 
laid  down,  Their  ^ect  was  to  relieve  the 
attorney  of  a  burden  which  the  law  plainly 
says  he  must  bear,  if  he  will  make  such  con- 
tract. It  may  be  that  this  contract,  while 
prima  facie  invalid,  waa  In  truth  "perfectly 


Uaikk  SnFBKin  JuDiDUi.  CmSKT, 


fair,  ftdeqnate  and  equitable.'  We  hope  It 
was.  But  the  attornej  must  pnve  it  so,  and 
as  he  would  pro'vts  anj  other  uQrnuitive  prop- 
osition, b^  avldence,  and  not  bj  Invoking 
presumptionB  of  bia  Innocence,  and  of  the 
Improbabilit;  of  bis  doing  wrong. 

Bxeepiiom  nutaintd, 

Petera,  Ch,  J.,  and  Walton.  Virgin. 
Foster  and  Haakell,  JJ.,  coDcuind. 


Lovej  A.  PILL8BUHT 

living  J.  BROWN  «(  al. 

(SlUe.  IKL) 

*1  •   The  nae  of  irft  j«>  eommeneed  andar 
■A  Actual  and  reetn^ed  loeatloi)  wbioh 

olearlfanddlBtJnoUy  defines  ttaelriTldth,  thouEh 
the  prooeadlngs  niajr  not  have  been  In  aU  particu- 
lar* itrlatlj  ooDlormable  to  law,  to  presumed  to 


8.  After  the  lapa«  of  twenty  jroara,  ao- 
oompauled  by  an  advene  use,  a  location  of  a  wa; 
d«  facto  beoomee  a  location  dc  jura. 

8.  Thiu.  irher«  a  way  nraa  ortylnalljr 
laid  ont  three  rods  -wiO^-Htid,  that  tfae 
public  1b  entitled  to  a  war  of  tbat  width,  notwltb- 
ItHndlng  the  wrauH:ht  part  and  the  p&rt  actually 
used  by  uaTSlen  may  bavo  lea  thau  that:  also, 
that  the  traveled  path  may  from  time  to  time  be 
widened  or  otberolBe  improved,  aa  the  srowiiiK 
wants  of  the  public  may  lequlre.  provided  such 
Improvements  are  kept  within  the  limits  of  the 
way  as  originally  laid  out, 

4.  Wben  a  eaaa  l»  mbmltted  to  the  law 
eonrt  on  a  report  of  evidence,  or  on  an  agreed 
natemcntof  facts,  tecbnloal  queetioDB  of  plead- 
ing will  be  oonslderod  aa  bavlnc  been  walveii,  ud- 
leee  tbe  oontrary  appeara 


•Omcuii. 


(March  B,  ISRL) 


EEPORT  from  tbe  Bapreme  Jodldal  Comt 
for  York  County  of  an  action  brougbt  to 
recover  damages  lot  an  alleged  trespass  b;  de- 
fendants upon  plaintiff's  land.    Judgment  for 
dtftndanU. 
Tbe  facta  stifflcicutl;  appear  In  tbe  opinion. 
Jiettn.  C.  S.  Stroat,  B.  W.  Oas«  and 
C.  A.  Stront  for  plaintiff. 
Mr.  Hampden  Fatrlleld  for  defendants. 

Walton,  J.,  delivered  the  opinion  of  tha 

Tbe  defendants,  acting  la  bebalf  of  their 
town,  widened  the  atreet  in  front  of  the  plain- 
tiS's  bote]  at  Old  Orchard,  and  built  a  side- 
walk. Sbeclaime  thiitinsodolngihey  did  not 
keep  within  tbe  limits  of  the  street,  but  ex- 
tenaed  it  onto  her  land,  and  she  has  aned  tiiem 
in  an  action  of  trespass  for  breaking  and  enter- 
Ingheir  close. 

We  do  not  think  tbe  action  Is  maintainable. 
We  think  tbe  defendanta  did  keep  within  the 
limits  of  the  street.  Tbe  street  was  laid  out 
three  roda  wide;  and  we  havethe  testimony  of 
one  of  the  eelectmen  by  whom  it  was  laid  oat, 
and  of  others  who  assisted  in  building  It,  and 
of  others  who  have  always  known  it.  that  the 
widening  is  witbin  its  limits  as  originallT  lo- 
cated. And  we  have  other  Important  evidence. 
It  appeara  that,  when  the  plaintiff's  granted 
caused  the  land  to  be  surveyed  into  building 
lots,  tbe  surveyor  placed  tbe  hubs  by  wblch  her 
lots  were  bounded  on  the  line  within  which  tha 
deFendaots  kept  Id  widening  tbe  street;  and,  if 
limited  to  that  line,  tbe  platctifr  will  get  lbs 
full  quantity  of  landandtbe  full  length  of  lines 
mentioned  m  her  deed.  Itis  poBsible  tbat  this 
litie  may  be  wrong,  but  we  tliink  tbe  evidenc* 
is  overwhelmingly  In  faror  of  its  accuracy. 

But  the  plainliaclaimsthat  the  location  was 
not  legal,  and  that  only  so  much  of  Ita  width 
as  was  actually  prepared  for  travel,  and  had 
been  so  used  for  twenty  yean  or  more  at  tha 


Nora.— HKrhimv,-  rliTht  oj  puhlls  to  UK  of  Ui  mOn 

VThere  a  highway  was  origiually  laid  out  three 
rods  wide,  the  pubUo  is  entitled  to  a  way  of  that 
widOi,  although  the  road  part  and  the  part  actual- 
ly used  by  travelers  mar  bavo  been  less  thau  that; 
and  It  may  be  widened  aod  otberwiee  improved  aa 
the  wants  of  the  public  require,  up  to  the  limit  first 
Ud  out.    PHIebury  v.  Brown,  8S  Ue.  4S0. 

The  use  of  ways,  oommeoced  under  an  actual 
and  recorded  location  which  clearly  and  dtotlnotly 
defiuea  their  width,  thongh  the  prooeedinga  may 
not  have  been  In  all  particulaia  strictly  conforma- 
ble te  law,  la  presumed  to  be  oo-eztenalve  with  the 
location.   Ibid. 

Where  the  owner  of  land  took  title  subject  to  tbe 
•asemeot  of  a  bighway.  no  aot  of  obstrucUoo  on 
bis  part  can  deprive  the  publio  offlcials  of  their 
jurtedlction;  and  no  acquiescence  on  their  part,  in 
any  act  of  tals,  can  deprive  the  public  of  the  right 
to  use  the  whole  highway,  ot  leeaen  their  duty  to 
remove  obatrucHoas.  Ddtnn  v.  PhllUpa.  4  Cent. 
Bep.  ar,  lOB  N.  Y.  TT. 

Ho  private  ocoupancy  for  whatever  time,  either 
adverse  or  permiaaive,  vesta  a  title  inoonsiatent 
with  the  public  use.  Btevenson'aApp.(Pa)SOeDk 
Bep.  »e; 

No  title  oan  be  acquired  against  the  publio  by 
osfT  alone,  or  loa>  to  tbe  public  by  nonuser.   IMd, 

An  aogulred  publio  right  to  any  part  of  a  road 
cannot  be  lost  by  negligence  of  putiUo  offloen. , 
9L.K.A. 


Humphreys  t.  Woodstown.  T  dent  Bep.  101,  48  N. 
J.L.588. 

Where  the  public  have  acquiesced  In  the  partial 
Oooupatlon  of  a  highway  by  adjoining  owners  for 
more  than  twenty-five  years,  a  criminal  iodlct- 
ment  for  obetructiun  will  not  Ite.  Hamlitoa  v. 
State,  1  Wiet.  Hep.  4Be,  106  Ind.  SSL 

Merely  permitting  the  original  dedicator  to  r^ 
main  in  pofecsslon— be  at  the  time  disclaiming 
hostility  to  tbe  pnbllo— would  not  estop  the  publio 
authorities  But«cquently  to  anert  their  title.  He 
held  by  mere  EuUeranoe.  and.  In  the  absence  ot 
Statutory  requirements  or  express  contcact,  one  so 
holding  Is  not  entitled  to  notice  to  surrender  pos- 
session. So,  BlBo.  If  bis  poaaesakm  was  unlawluli 
be  was  a  mere  trespaaaer,  and  not  entitled  to  sucll 
notice.  Laev.  Mound  Station,  e  West  Bep.  SIS;  lU 
I1L8U. 

Where  the  boundary  of  a  highway  hss  become 
uncertain,  and  a  vote  la  paased  dlreottng  oemmis- 
aloners  to  adjust  It,  tbe  town  Is  not  estopped  to 
deny  a  party's  alleged  title  to  landa  embnuMd  with, 
in  the  new  boundary,  by  the  proceedings  had  In  ato 
cordance  with  aucta  vote.  Qaylord  v.  King,  a  New 
Eng.  Bep.  H.  U»  Haas.  «6. 

nie  rule  tbat  sway  aball  be  disoontlnned  imlesa 
opened  wtthfn  sbi  yean  from  the  time  allowed 
therefor  does  not  aptdy  to  a  new  way  laid  out  over 
an  old  one.  XraTellDg  on  the  old  way  la  traveling 
on  the  new.   Beald  T.  Hoore,  4  New  Kng.  Bep. 

8B8.nHe.ni. 
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time  of  tbe  irldenbig,  could  then  be  held  for  t 
rtteet. 

We  do  not  thick  thla  piopoeitloa  can  be 
naintalned.  It  waa  long  bko  held,  in  a  very 
tb'leoiAi>\onbj Ohi^  JviU'etSbAV,  that,  where 
ftway  is  estabusbed  by  adverse  nie  alone,  ajuiy 
might  be  justified  in  Qndlng  that  the  wny  ex- 
tended beyond  tbe  part  wrought  and  actually 
Tued  for  travel,  and  might  include  land  wblcn 
br  reaaoa  of  ita  fonnaiion  or  the  exialaece  of 
obstacles  could  not  have  been  used  for  travel, 
Bprame  v.  WaiU.  17  Pick.  808. 

Still,  wedoDot  doubtthatit  isgenerally  true 
that,  when  an  easement  of  any  kind  is  oblalced 
by  adverse  nse  alooe,  ita  eitent  must  lie  meas- 
ured by  its  use.  But  this  rule  does  not  apply 
to  waya  which  have  commenced  under  an  ac- 
tual and  a  recorded  location  which  clearly  and 
diiitiiictlT  defines  their  width,  though  tbe  pro- 
cerdinga  may  not  have  been  In  all  particulars 
tfrictly conformabletolaw.  Iniuchcases,  the 
UK  is  presumed  to  be  co-extensive  with  the  lo- 
cation, precisely  as  poeseasion  under  an  invalid 
deed  te  premmed  to  be  co-extcnBive  with  the 
land  purporting  to  have  been  conveyed  by  it. 
This  reault  is  sometimes  reached  by  the  pre- 
lumption  ot  adedicatlon,  and  eomeUmesby  the 
presumption  that  the   proceedings   were  all 


regul 


lor. 


this  State  the  latter  mode  has  Iieeu 
adopted.  Thus,  in  ffObM  v.  Larrabea,  67  Me. 
506,  where  tbe  records  of  the  town  failed  to 
ibow  a  compliance  with  all  tbe  requirements  of 
the  law.  still,  inasmuch  as  the  location  had  been 
tcqnieeccd  in  for  a  long  series  of  years,  tbe 
court  held  that  an  inference  might  fairly  be 
drawn  that  all  the  requiremeuls  of  the  Bta^uie 
had  in  fact  been  complied  with,  and  sustained 
tbe  location  on  that  ground.  Tbe  point  to  be 
particulnily  noticed  fn  this  decision  is  tbe  fact 
that  it  was  the  way  originally  located  that  was 
tustained,  not  such  a  way  merely  as  had  been 
ned.     It  la  the  location  da  facte  tttat  by  the 


lapse  of  time  ripens  Into  a  location  dtjvre.  To 
rest  iuch  a  result  on  the  presumptioD  of  reg- 
ularity is  to  rest  it  on  a  fiction;  and  to  rest  It  on 
the  presumption  of  a  dedication  would  be 
equally  so.  We  tblnk  it  would  be  better  to 
avoid  these  unnecessary  flctions,  and  lei  tbe  re- 
sult rest  on  a  positive  rule  of  law,  which,  like 
all  Limitation  Laws,  has  the  public  good  and 
tbe  public  convenience  for  a  foundation.  The 
rule  of  law  is  this:  that  after  tbe  lapse  of  twenty 
years,  accompanied  by  an  adverse  use,  a  loca- 
tion dtfaeto  becomes  a  location  de  jwe.  This 
way,  at  the  time  of  the  alleged  trespass,  had 
been  located  and  opened  and  used  by  tbe  public 
for  more  than  forty  years.  The  locntioo  d* 
facte.  It  not  in  all  particulars  regular,  had 
become  by  lapse  of  time  and  use,  and  tbe  ac- 
quiescence of  all  parties  adversely  interested, 
a  location  de  Jure.  "  Where,"  said  OJiitf  Jut- 
tiee  Shaw,  in  the  esse  cited,  "  a  tract  three  or 
four  rods  wide,  such  as  Is  usually  laid  out  as  a 
highway,  has  been  used  as  ablgh way,  although 
twenty  or  thirty  feet  In  width  only  have  been 
used  as  a  traveled  path,  still  this  is  such  a  use 
of  the  whole  as  constitutes  evidence  of  ttie  right 
of  the  public  to  use  it  for  a  highway,  by  wid- 
ening the  traveled  path  or  otherwise,  as  tbs 
Incrrased  travel  and  ttie  exigencies  of  the  public 
may  require."  This  seems  to  us  to  be  sound 
law  as  well  as  good  sense;  and  we  hold  in  this 
case  that  the  public  is  entitled  to  a  way  three 
rods  wide,  as  originally  laid  out,  notwithstand- 
ing tbe  wrought  part  of  It,  and  the  part  actually 
used  by  travelers,  may  have  been  very  much 
less  than  (hat;  and  that  the  traveled  path  may 
from  time  to  time  tie  widened  or  otherwise  im- 
proved, as  tbegrowing  wan  ts  of  the  public  may 
require,  provided  sucn  improvements  are  kept 
within  the  limits  of  the  way  as  originally  laid 
out.     And,  in  this  case,  the  evidence  satisfies 


within  the  Umits  ot  the  way  as  originally  laid 


How.  (Xkih.1  fitaL,  I  ISIS,  providing  thatall  rouda 
ttiat  have  been  used  as  blKbwars  fur  ten  yean  ot 
■Dore  aball  Im  deemed  pnbllo  huhvars,  and  stiall 
be  made  four  n>da  In  width,  antborlies  tbe  burh- 
ynj  oooimlnknier  to  widen  ■  blBbway,  where  the 
ictaiDShowa  that  it  baa  been  a  public  htEhwa;  (or 
Ihlrtr  Teaia,  and  !■  not  four  mdi  wtde>  Dewer  v. 
Caner  (UkdU  Apill  es,  188IIL 


the  rlsht  ot  the  public 
can  be  lost  br  nonuser,  wheratbebuihwawaa  la[d 
on  and  eatabUahed  br  an  Aot  ot  the  Legislature. 
Com.  V.  MoMaucliar,  181  Pa.  U. 

Under  the  CUUomla  Folltfoal  Code  a  public  way 
knotdlBOODtiDuedbr  nonuser  for  less  than  lira 
TUTS.    McUoas  V.  Bottrer,  Bt  CaL  ISB. 

U  nonuaer  ot  a  road  ma;  work  an  abandonment 
Ot  It.  the  nonoaer  most  be  Hhowa  lo  have  extended 
ever  a  period  of  twenty-one  jvart.  Kelly  N.  fr  I. 
Co.  V.  lAwronoe  T.  Co.  S  L.  EL  A.  am,  4£  Ohio  Bt. 


TPIdenlnfi  MgfMaa. 
Wbera  an  order  Is  made  merely  wldentiiB  a  blgh- 
■ay  alioady  exlstliig,  the  method  to  be  pureued 
Idt  tbe  Tcmoval  of  fenees  thereby  brouKhl  within 
the  Umlta  of  the  bl^bway  is  that  preKrIbed  by  Bov. 
Blat..ll3U:  and  prooeedlDaaoaiinot  be  taken  under 
Bar.  atat.,  ■  ISW,  im,  to  cbarse  the  owner  with  the 
•  L,B.A. 


V.  COark,  «7  Wis.  2». 

An  order  conflrmlnE  the  report  of  the  highway 
commission  era  In  rsepoot  to  widening  a  road  is  not 
an  adjufltcatloii  tbattharoad  widened  la  a  public 
highway,  so  as  to  estop  the  owner  of  the  lands  over 
which  it  passes  from  aBserting  Uiat  It  was  never 
dedicated  to,  or  adopted  by,  the  pabllo.  Bpelr  ». 
New  Utrecht,  SI  N.  T.  8.  K.  41*. 

In  a  proooedlna  lo  widen  a  pnbllo  blghwajr,  under 
How.  Stat.,  ( 131fi,  an  obleotlon  that  the  application 
and  notice  and  proof  of  service  ware  not  present 
on  the  hearing  will  not  \)e  sustained  where  It  Is 
shown  that  the  commlasioocr  informed  the  peraon 
objecting  that  he  would  ao  for  the  original  papers 
It  dcslrod.  but  tbe  party  said  that  It  would  be  un- 
ncceesary,  and  such  party  bad  sent  and  Inspected 
tbem  before  tbe  healing.  Dewey  v,  Kaner  (HIcb.) 
April  E5. 1890. 

AcHon  for  tTojiaa  <m  land. 

Id  an  action  tore  trespass  upon  land  whiob  tbe 
defendant  claimed  was  a  publla  streeN  It  was  not 
error  lo  admit  In  evidence  tbe  plat  of  the  village, 
merely  to  show  the  situation  of  the  proaitsca.  and 
toenahle  the  Jury  to  get  a  iMtter  idea  ot  the  locali- 
ty.   EoatUnd  V.  Fogo,  WWls.133. 

Where  tbe  Issue  waa  whether  defendant  bad  a 
right  of  way  by  prescription,  the  burden  of  proof 
was  on  defend  ant  to  prove  tbe  alleged  rlicbtot  way. 
Black  V,  O'Hara.  S  New  Bpk.  Sep.  ua.  U  Conn,  il. 


J^^ 
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oat,  and  were  not,  flierefoTe,  gaOty  at  a  tm- 
paaa  upon  the  plalDtUTs  land. 

One  other  point  remaina  f or  coorideratlon. 
The  plainUlTa  counsel  cl^m  that  thereis  a  Ta- 
ilaDce  between  the  defendants'  pleadings  and 
the  proof,  Qie  deteodants  bavliig  averred  in 


their  pieadin)^  that  the  way  ia  qu 

"  '  VST,  whiielhe  proof  la  that  it 

We  do  not  think  this  point  ia  open  to  the 


plaintiff.  It  la  generally  considered,  when  a 
caae  is  submitted  to  the  law  court  on  a  report 
of  evidence,  or  on  on  aereed  Btatement  of  facls, 
that  all  technical  questions  of  pleading  are 
waived,  antesB  tlie  contrary  appears.  Uanliner 
▼,  XutUi^,  fi  Me.  140;  Motn-t  y.  Philbriek,  " 


He.  103;  Machia*  Satd  Oo.  r.  I>ia»r,  M  Ma. 
821. 

In  this  case  It  was  afireed  that,  if  the  oonrt 
should  find  that  the  defeadaota  were  JiiaCifled 
In  what  they  did,  judgment  should  be  ordered 
In  their  favor.  We  do  so  find.  Under  thia 
agreement  and  this  finding,  we  think  the  de- 
fendanie  are  entitled  to  the  judgment  stipulated 
for,  without  regard  to  the  pleadings,  no  ques- 
tion of  pleadiogappearing  by  the  report  to  haT« 
been  raised  or  reserved  In  the  court  below. 

JudffTTtimtfor  Ou  d^endanti, 

Petera,  Ch.  J.,  and  Virgin.  Eaaarr, 
Foster  and  HaAk«U,  JJ.,  concurred. 


NEW  JERSEY  COURT   OF  ERROBa  AlTD  APPEALS, 


Godfaudt  EISNER  et  al.,  P{ffi.  in  err., 
John  HEILEHAN, 


I  tbrougb 

another  th«  propertr  oonvered  under  a  nitoe- 
queot  Judfinaut  aa«iiut  hlmiell^ 

( Jane  n,  USD.)  ' 

ERROR  to  the  Circuit  Court  for  Camden 
County  to  review  a  Judgment  In  favor  of 
plaintiS  in  an  action  brought  to  set  aride  an 
alleged  fraudulent  conveyance  and  to  recover 
posMssion  of  the  land  thereby  conveyed.    Be- 

The  case  suffldeotlv  appears  In  the  opinion. 

Mew:  T.  i.  MlddUton  and  Jalm  W, 
Wea«ott.  for  plsintUlB  in  error: 

A  conveyance  originating  in  a  plan  to  delay 
creditors  is  Just  as  good  between  the  parties  as 
though  DO  design  to  hinder  or  delay  creditors 
ever  existed. 

8mi&  V.  Bmy,  S  N.  J.  Eq.  160;  Bgn  v,  ^r«, 
19  N.  J.  Eq.  ia. 

The  equitable  estoppel  thai  a  fraudulent  deed 
will  be  Mod  as  between  the  parties  applies  to 
privies  in  estate. 

Omn  V.  Lecony,  1  N.  J.  L.  Ill;  Tomlin  ad«. 
Oott.Vi  N.  J.  L.  83. 

A  plaintiff  cannot  recover  at  law  fn  any  case 
where,  upon  the  same  evidence  of  actual  or 
constructive  fraud,  a  court  of  equity  would 
decree  against  him. 

6  Waft,  Act.  and  Def.  817;  (hanhiner  v. 
Wiieharl,  G9  Ind.  186;  Deatly  v.  Murphy,  8  A. 
E:  Uarah.  474;  UrotUr  v.  Aeer,  7  Paige.  187,  4 
N.  T.  Ch.  L.  ed.  97;  M'Ol'an  v.  Pureei.  8  A. 
E.  Harah,  60;  .P^oun  v.  ^mmU,  3  A.  E.  Uarah. 
07. 

Mr,  P.  V.Voorhsea  for  defendant  In  er- 
lor. 

Vut  Shekel,  /.,  delivered  the  opinion  of 
fhe  court: 

This  action  waa  Inatitated  in  the  Camden 
Orcuit  Conr^  by  Heileman,  to  recover  pos- 
aesakmof  lands  in  the  County  of  Camden,  The 


plaintiff  derived  hU  Utie  in  the  lands  tfarou^ 
a  deed  from  the  sheriff  to  him  dated  Februarr 
V,  1680.  The  sheriff  sold  t^  virtue  of  an  exe- 
cution iesoed  upon  a  Judgment  recovered  Harcb 
37, 18S9,  bv  one  Witfaam.  against  Frederick 
Fisher.  The  defendant's  title  rested  upon  & 
deed  made  by  said  Frederick  Fisher  to  nanda 
Frey  shorlly  prior  to  the  rendition  of  said  Jadg> 
ment.  Hefleman,  in  support  of  his  action, 
showed  on  the  trial  below  that  the  conveyance 
by  Fiaher  lo  Frey  was  for  the  purpose  of  hin- 
dering and  delaying  Witham  in  the  collection 
of  bis  said  debt,  and  therefore  void.  In  ibia 
aspect  of  the  case,  no  doubt  could  be  enter- 
tained of  Heileman's  right  to  recover.  But  on 
the  trial  below  Frey  offered  to  show  that  Heil» 
man  purcbased  at  the  sheriff's  sale,  for  and  on 
bcbalf  of  Fisher,  tbe  fraudulent  debtor,  and 
that,  although  the  sheriff's  deed  was  made  to 
Heileman,  tbe  consid  era  lion  money  was  fur- 
nished bv  Fisber  to  Heileman,  vrho  held  the 
title  for  Pislier.  This  evidence  was  ovemiled 
by  the  trial  judge,  and  thereupon  Judgment 
was  recovered  by  Heileman. 

I  am  of  opinion  that  there  was  error  in  ex- 
cluding this  evidence.  In  determining  the 
competency  of  the  proposed  defense,  we  moat 
regard  Hedemsn  and  Fisher  as  one  and  the 
same  person.  This,  then,  was  tbe  posmre  la 
wblcb  the  offered  evidence  would  have  pre- 
sented the  case.  Fisber,  in  the  name  of  Heile- 
man, was  atteniptiog  to  overthrow  a  prior  title 
derived  from  himself,  by  setting  up  bis  owia 
fraud.  Frey's  title  was  paramount  according  to 
date,  and  it  could  uol  m  postponed  to  the  title 
acquired  through  the  sheriff's  deed  only  by 
showing  Fisber^  fraud.  As  against  Fisber,  the 
conveyance  by  him  to  Frey  ia  good.  Fisher 
would  have  do  standing  in  a  court  of  equity  to 
putasldehisown  deed,  nor  could  bis  fraudulent 
grantee  appeal  suct^easfully  to  such  a  tribunal 
to  lend  him  Its  aid  in  resisting  any  proceeding 
which  Fiaber  might  Inatiltite  in  acourtof  law. 
It  is  against  ibe  policy  of  the  law  to  permit  ths 
fraudulent  debtor  lo  regain  the  property  whicla 
he  has  attempted  to  put  beyond  the  reach  of 
tbe  creditor.  Therefore,  neither  In  a  oonrt  of 
law  nor  equity  is  he  pennitled  to  set  up  bii 
own  fraud  in  avoidance  of  tbe  deed  which 
stands  in  his  way.  If  tbe  scheme  resorted  to 
in  this  case  could  prevail,  the  effect  of  this  aal- 
ntaiy  rule  for  tbe  luppressloD  of  fraud  will  ba 


WiuiBB  T.  WiLsnL 


gTMt^  dtmlnlsbed,  and  Iha  tnnd-doer  will 
expenence  little  difficulty  Id  dlsporaeasisg  his 
tnodulent  grantee.  In  comequence  of  Ifae  at- 
tempted fraud,  the  law  will  regard  tills  transac- 
tion asif  Boule  hadbeen  made  under  the  Judg- 
ment,  and  as  if  the  fiaadulent  debtor  had  paid 
hii  money  tbrnugb  Eelleman  in  aaiisfactioo  of 
hiiinst  oblignUoD.  No  Tslid  IJtle  could  pass 
lo  the  debtor,  nor  to  Heileman,  who  stood  for 
him,  In- this  device  conceived  in  fraud  on  his 
parL  Tbe  lessl  Utle  cannot  prevail  wblch  has 
Its  Inception  in  a  contrivance  which  the  law 
condemns.     It  cornea  from  a  tainted  source. 

Mufford  V.  Tunis,  35  S.  J.  L.  356,  is  relied 
npoa  to  snptx)rt  the  plainlifTs  case.  Tbe  cases 
dmer  In  tbis  material  reapect:  In  Mulfard  v. 
Tmit  tbe  fraudulent  debtor's  lands  were  sold 
mdttfttxmaflda  judgment  against  him  loone 


HerBon,  wbo  liad  no  complicity  with  him.  A 
valid  legal  title  passed  to  Plerson,  which  waa 
superior  to  the  title  of  the  debtor's  fraudulent 
grantee.  The  supreme  court  held  that  the  title 
thus  acquired  by  Pierson,  vhich  was  untainted 
by  fraud,  could  not  be  loet  by  his  allempt  to 
transmit  it  to  Tunis,  his  erautee,  for  a  consid- 
eration paid  by  the  Judgment  debtor.  Tbe  titia 
of  Mulford,  tbe  fraudulent  gran  tee  of  Ibadebt- 
or,  was  superseded  and  defeated  by  (the  ope> 
ation  of  the  sale  aod  conveyance  under  tho 

Judgment  to  Pierson.  In  tbe  case  in  hand,  tha 
raud  ot  tbe  debtor  rendered  the  sheriff's  salo 
InopcratlTe  to  pass  Uie  title  for  hia  bnieflL 
The  law  leaves  bim  in  the  position  be  made  fot 
himself  hy  his  fraudulent  conveyance.  Tbo 
Judgment  below  should  therefore  be  leveiwaL 
Snenei  utiaitimoutis. 


ATAWAM;^   SUPREME  COUKT. 


Bftvumali  WILDER,  Appt., 

Sidney  B.  WILDER  et  at.,  BapU. 

(....Ala.....) 

A  narrtsd  woman  Is  •Btopped  to  enfbrc* 
»  Tendor^  Uan  oa  land  boM  and  conveyed  by 
Joint  deed  of  beiaell  and  tiuaband,  when  Ibey 
were  both  active  In  maUnK  tbe  sale,  and  by  tbelr 
dedaiBtloiiB  and  oondaot  toduced  a  third  pereon 
(0  advanoe  a  part  of  tbe  purchase  money  to  tbo 
rendee  noder  an  asreemeat  that  he  should  have 
a  Birt  mortvageon  the  premMee  as  security  there- 
for, and  tbat  a  second  mort^ase  would  be  taken 
for  the   impald  lustallmeuta  of  the  purohuse 

''*™''  War  Mesa) 

APkHAT,  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Lowndes  County 
In  favor  of  defendants  In  an  action  brougtit 
te  enforce  an  alleged  vendor's  lien  on  certain 
land,  and  to  have  a  mari:gage  given  by  the 
Tcndee    declared   to  be   subordinate  thereto. 

The  facte  sufficiently  appear  in  the  opinion. 

Mam.  Clementa  A  Breirer,  fw  appel- 
lint: 

It  beln^  shown  that  the  purchase  money 
*as  not  paid,  the  burden  is  on  defendant  to 
■tow  tliat  the  vendor's  lien  was  waived,  and 
'it  the  waiver  remains  in  doubt  then  the  lien 
Binst  be  held  to  attach." 

Ttdder  T.  SttOa.  70  Ab.  847;  Owen  t.  Bank- 


f,  70i 
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Among  parties  tuijuri*  a  waiver  ia  the  in- 
kntional  relinquishment  of  a  known  right, 
ud  there  must  be  both  knowledge  that  the 
tl^t  exirta  and  the  Intention  to  relinquish  It. 

ileait  -r.  Heme  Itu.  Oo.  83  Conn.  21. 

The  telegram  accepting  the  final  proposi- 
tion was  aent  by  complainant's  Itusoand 
"itbout  consulting  hex.    Tbe  bailee  of  the 

HoB^— AltpiMt,  «•  appika  to  marrkd  wonua. 

Bn  notm  to  Bpeter  v.  Opper  (Uloh.)  X  L.  B-  A.  UT; 
Owk  V.  Walltmi  Ond.)  I L.  B.  A.  7SS.  And  see  den- 
tal I^d  Oo.  V.  Itddley.  *  L.  B.  A.  8£fl.  89  V.  Ta. 
Bt  Dobbfai  V.  ConUner,  4  L.  B.  A.  fflS,  41  Hbm.  UB; 
M(  to  LoDf  V- (kouan  (bdj  1 U  B.  A.  7a& 
•LB.A. 


escrow  could  not  alter  the  t«rma  of  the  con- 
tract so  as  to  subordinate  or  waive  complain- 
ant's rights. 

Arrington  v.  Bnrbm,  IS  Ala.  114;  Ronton 
V.  MuTphy,  69  Ala.  643. 

A  special  agent  does  not  bind  his  principal 
when  he  exceeds  bis  powers. 

McMillm  V.  Troo(#n.  80  Ala.  263;  ifetwHT. 
Eenrti,  27  Ala.  813. 

And  It  Is  the  business  of  the  person  deal- 
ing with  him  to  examine  his  authority. 

Paley,  Agency,  •202;  3  Kent,  Com.  6301 
Wheeler  v.  McOvire,  8fl  Ala.  398. 

Authority  to  an  agent  to  receive  payment 
does  not  Import  power  to  release  any  security 
for  the  debt  on  part  payment. 

Xetlany  t.  eehenk,  83  Dl.  8B7;  BerHng  t. 
Hottendorf,  74  N,  C.  588;  Lang  v.  Wilkinion, 
G7  Ala.  361;  Benjamin,  gales,  4tb  Am.  ed.  956. 

Not  could  tlie  husband  make  an  alteration 
of  the  contract  in  any  way. 

Rogtrt  V.  PetbU*.  73  Ala.  63S;  Nininger  v. 
Norwood.  78  Ala.  377;  Drake  v.  OUner,  SO 
Ala.  S83;  WiUiant  v.  Averlmth,  67  Ala.  SO; 
Motet  Y.  NobU,  66  Ala.  407. 

Even  If  the  husband's  telegram  btnda  com- 
plainant, there  is  absolutely  nothing  in  it! 
admissions"  that  waives  her  lien,  uid 
nothing  inconsistent  with  her  contract. 

Wart  V.  Omie*.  34  Ala.  440;  BailM  r. 
Tramaea.  37  Tei.  817.       ■ 

The  taking  of  a  mortgage  on  comolalnant'i 
land  back  to  her  as  security  simultaneously 
with  the  dellverv  of  the  escrow  left  not  a 
moment's  interval  for  the  intrusion  of  a  prior 
or  higher  eouity  (MeRie  v.  Newman,  68  Ala. 
639)  ;  and  sne  had  three  months  in  which  to 
record  the  mortgage. 

Code  1876,  §8166. 

The  attempted  waiver  of  ber  rights  and 
lien  inserted  in  the  return  mortgage,  not  be- 
ing by  complainant's  direction,  assent  or  In- 
tention, would  be  an  excess  of  the  powers  of 
the  bailee  or  agent,  and  void  as  to  the  exceal. 

2  Kent,  Com.  §  619. 

Buch  waiver  was  a  material  alteration  tA 
the  contract,  whldi  would  vitiate  tbe  whole 
if  done  by  either  of  the  parties  to  It. 

Toomtr  v.  RuOand,  67  Ala-  879. 


jgle 
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when  she  Is  sctivelv  deceptive  and  tlto  other 
partjr  ia  IgnoniDt  of  tbe  facts. 

StoiT,  Eq.  Jur.  §S  8H5, 88fl:  AnjnA  t.  Oliver, 
81  Ala.  80;  ffadifcK  v.  Weaver,  43  Ata.  388; 
Sltfthe  T.  Dargan,  66  Ala.  870;  S(<KMi«nrrM'n  t. 
Diliardelabeti.  85  Ala.  85:  WiUiamt  r.  BaC- 
dridge,  W  Ala.  838;  Bmtit  v.  OiH.  10  Allen, 
D13. 

If  complainant  knew  of  the  intrusion 
of  defenasnt  Mortgage  Company  into  the 
troDsaction.  her  silence  was  not  fraudulent, 
(or  they  knew  all  the  fucta.  and  could  not  be 
miBled  or  deceived. 

Storr,  Eq.  Jur.  g  B80;  StmU  t.  Adam»,  SI 
Ala.  584;  H-atehint  t.  Btdbard,  84  N.  Y.  24; 
Pavnilt  V.  Ridiardt,  21  Ala.  4S4;  8  Brickell, 
p.  448,  %%  85,  86. 

The  purcLafe  money  haa  not  been  paid  to 
complainant,  and  defendants  had  actual  and 
coastructive  knowledge  of  this  fact  when 
they  loancil  money  to  S.  B.  Wilder  on  it. 

hotter  V,  StaUvim-th,  83  Ala.  647;  UeBa»  t. 
Xetninan,  58  Ala.  029. 

ReteutioQ  of  the  partial  payment  waa  not 
ntlfi cation  of  the  altered  contraet. 

WGkinton  y.   WilUaaaan,  76  Ahi.  163. 

Metwt.  Webb  ft  Tillmui  for  the  Uort- 
gage  Company,  respondent. 

BonierrUlet  J.,  delivered  the  opinion  of 
tbe  couri: 

The  controlling  question  in  this  cnae  In- 
▼olves  the  doctrine  o(  equitable  estoppel,  or 
Mtoppel  in  pait.  In  its  application  to  a 
married  woman,  where  she  appears  as  a  com- 

Slainant  in  a  court  of  equity,  seeking  af- 
rmatively  ta   enforce  a  right    inconsistent 


acted.  The  subject  is  one  In  regard  to  which 
tiiere  is  no  little  conflict  of  authority,  and 
the  magnitude  of  Its  importance  ctowb  with 
the  changed  policy  of  modem  legislation, 
removing  to  a  great  extent  the  iron.clad  dis- 
abilities of  married  women  imposed  by  Uie 
rules  of  the  common  law. 

The  specific  question  here  involved  Is 
whether  a  married  woman  is  estopped  to  en- 
force avendor's  lien  on  land  soldand  conveyed 
by  Joint  deed  of  herself  and  husband,  in  due 
(onn,  prior  to  the  Code  of  1886,  when  she 
and  her  husband  were  active  in  making  tlie 
sale,  and  by  declarations  and  conduct  induced 
a  third  person  to. advance  to  her  vendee  a 
part  of  tjie  purchase  money,  with  the  under- 
standing that  her  lien  should  be  waived  In 
favor  of  such  person.  In  other  words,  if 
she  agrees  to  have  secured  the  unpaid  install- 
ment of  her  purchase  money  on   the  land  by 


of  such  superior  security,  advances  tbe  money 
to  her  vendee  to  enable  him  to  pay  the  first 
Installment  to  her,  can  she  afterwards  repu- 
diate this  waiver  of  her  vendor's  lien,  and 
enforce  It  as  a  prior  lien  over  this  other  in- 
cumbrance, the  superiority  of  which  she  had 
admitted,  and  on  the  faith  of  which  admission 
sbs  procured  the  monejT  We  may  add  that 
the  transaction  is  conceded  to  be  governed  by 
tbe  law  M  it  existed  under  the  Code  of  1876. 
TluB  court  haa  uniformly  Iwld  that  ttie  doc- 
tL.&A. 


trine  of  estopped  in  pait,  by  conduct  or  ad- 
missions, cannot,  wnen  unaccompanied  bj 
fraud,  be  invoked  against  married  womeo, 
so  as  to  proclude  them  from  denying  tbe  va- 
lidity of  conveyances  of  their  statutory  sep- 
arate estates  which  do  not  conform  to  ths 
requirements  of  the  Statute  governing  Um 
modeof  itealienatfon.  This  prescribed  mods; 
under  the  Code  of  1876,  was  by  the  Joint  deed 
of  husband  and  wife,  attesMd  by  two  wit- 
nesses, or  acknowledged  in  due  form.  Coda 
1876,  §§  2707,  2708. 

The  reason  upon  which  these  decislona  rsK 
is  that  the  Statute  prescribes  and  reetricta 
th»  mode  of  alienation  by  married  women 
of  their  separate  estates;  and  to  allow  title 
ta  be  conferred  by  eouitable  estoppel  would 
introduce  a  new  mode  of  alienation,  differ- 
ent from  tliat  thus  prescribed,  and  would  re- 
suit  In  sanctioning  indirectly  the  conveysnce 
hj  ferM»  cottsrt  of  their  property,  when  they 
were  prohibited  by  statute  from  doing  di- 
rectly the  same  act  in  tbe  mode  att4?mpted. 
CaTUy  V.  Sand^rford,  87  Ala.  01 ;  AU-j-andfr 
V.  Saul^mry,  Id.  87S ;  I}rake  v.  GUner,  3Q 
Ala.  890;  Harden  v.  Danein,  77  Ala.  473; 
Scott  V,  BaUle,  85  N.  C.  184. 

3o  It  has  been  held  in  a  former  decision  of 
this  court  that,  where  a  husband  and  wife 
convened  lands,  with  covenant  of  warranty, 
to  which  they  had  no  title,  the  wife  would 


1  by  her.     QonaUe*  v.  BuJcO,  49  Ala. 

The  act  of  warranty,  being  purely  CMitrac- 
tual,  could  not  operate  by  way  of  estoppel, 
because  a  married  woman  then  labored  tmder 
a  legal  disability  to  make  such  a  covenant. 
But  there  are  decisiooa  of  other  courts  op- 
posed to  this  view.  Nath  v.  8pofford,  19 
Met.  193. 

In  the  case  of.  I>rake  v.  Olover,  tvpra, 
where  the  property  of  the  wife  was  bela  not 
to  be  governed  as  to  its  mode  of  transfer  by 
the  Statute,  because  it  was  not  her  statutory 
separate  estate,  and  might  therefore  be  con- 
veyed otherwise  than  by  the  joint  deed  of  Ihe 
husband  and  wife,  it  was  held  that  the 
fraudulent  silence  of  the  wife  when  her  per- 
sonal property  was  sold  in  her  presence  by 
her  husband  would  estop  her  from  afterwanu 
repudiating  the  sale.  But  her  mete  ailcncs. 
unaccompanied  by  fraud,  would  have  no 
such  effect. 

In  StT^  V.  Waddi^a.  66  Ala.  471,  a  married 
woman  who  had  purchased  land,  and  exe- 
cuted, Jointly  with  her  husband,  a  morieage 
as  security  for  the  payment  of  the  punSiue 
money,  was  held  to  be  estopped  from  denying 
the  title  of  hsr  vendor,  or  to  interpose  her 
coverture  in  bar  of  the  foreclosure  of  ihe 
mortgage.  The  practical  effect  of  such  * 
transaction  is  that  the  vendee  takes  the  prop- 
erty burdened  with  the  mortgage,  being  an 
estate  on  condition,  to  become  absolute  osly 
on  tbe  payment  of  the  purchase  money. 
Mark*  v.  OneUt.  63  Ala.  490. 

The  estoppel  is  against  claiming  the  es- 
tate, and  repudiating  the  incumbrance  by 
which  it  Is  burdened. 

In  MeQia  v.  Wocif,  43  Ala.  889,  the  doc- 
trine of  equitable  estoppel  was  applied  to  a 
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BMirled  wonum  to  m  to  preclude  her  from 
■BKrtIng  title  to  certain  penoiutl  property 
wbich  the  husband,  under  the  rulea  of  tlie 
cammun  Iaw,  had  reduced  to  posaession  and 
■nSered  to  be  sold,  and  which  she,  after  his 
death,  claimed  bj  rleht  ol  mrviTorship. 

Hr.  Bigelow,  In  his  work  on  Estoppel 
(page  4Q0),  aagerta  that  the  weight  ol  reoBon 
and  authority  confines  the  doctrine,  when  ap- 
plied to  married  women,  to  cases  of  "pure 
tort,"  and  excludes  from  ita  operation  all 
cases  where  the  "action  sounds  in  contract," 

itr.  Pomeroy,  after  calling  attention  to 
the  conflict  of  authority  on  this  subject,  ob- 
serres :  "The  tendency  of  modem  authority, 
however,  is  strongly  towards  the  enforcement 
of  the  estoppel  against  married  women  as 
against  penona  tuijurit,  with  little    


clothed  them  with  partial  or  complete  capac- 
ity to  deal  with  it  as  though  the?  were  siu- 
Sle.  Bven  independently  of  this  legislation, 
lere  ia  a  decided  preponderance  of  authority 
lustaining  the  estoppel  against  her,  either 
when  bIm  Is  attemptlnK  to  enforce  an  alleged 
right  or  maintain  a  defence. "  And  he  adds : 
"There  are,  however,  decisions  which  hold, 
Id  effect,  that,  since  a  married  woman  cannot 
be  directly  bound  by  her  contxacts  or  convey- 
ince,  even  when  accompanied  with  fraud,  so 
ihe  cannot  be  indirectly  bound  through  means 
of  an  e8toi>peI ;  and  the  operatioD  oi  the  es- 
toppel against  her  must  be  confined  to  cases 
vbere  she  la  attempting  afBrmatively  to  en- 
force a  right  Incfinsiatent  with  her  previous 


tioD  to  the  general  current  of  authority! 
Fom.  £q.  Jnr.  §  814,  and  cases  cited  in  note. 
There  are  many  cases,  both  English  and 
American,  which  support  this  view  of  the 
Uw.  Bo^  V.  Turpin,  M  N.  G.  IS7 ;  Sodge 
v.  Paatii,  96  N.  C.  64 ;  SAimt*  v.  Simmon*. 
U  Miss.  63.  28  Am.  Rep.  872,  and  note,  S74- 
tn-,  BraOteji  v.  Snyder.  S8  Am.  Dec.  6M, 
R^  S69 ;  Lowell  v.  Daiiidi,  61  Am.  Dec 
448,  not*,  4SSi  NaA  v.  Bpojfwd.  48  Am. 
Dec  420,  note.  428 ;  Be»»on  v.  Ejxland.  26 
K.  J.  Eq.  471 ;  QmnoUj/  v.  Bramtler.  8  Bosh, 
TO!;  1  Story,  "  '  "  —  "  "  ~  ' 
of  Married  Wl._ 
Jar.  g  814,  and  cases  cited. 

A  vendor's  lien  for  unpaid  purchase  money 
li  not  such  an  Interest  in  land  as  to  require  an 
hutrument  In  writing  In  order  to  waive  or 
slieoate  It.  It  is  a  mere  incident  of  the  con- 
tnd  of  sale  implied  by  law,  and  It  may  be 
wiived  or  abandoned  by  any  suitable  act  or 
<Hal  declaration  showing  an  intention  to  do 
•0  on  the  part  of  one  competent  to  contract. 
HWoU  T.  Selts.  80  Ala.  868 ;  BmiutM  v. 
KwUi,  Id.  088. 

A  married  woman,  at  we  have  said,  was  at 
the  time  of  this  transaction  Invested  with 
tbe  power,  under  the  laws  of  Alabama,  to 
Kll  and  convey  her  separate  estate  by  the 
Joint  deed  of  herself  and  husband,  duly  at- 
iratedw  acknowledged.    Code  1876,  gg  2707, 

It  u  Joitly  argued  tlut  this  power  to  sell 
IUB.A. 


embraces  the  power  to  tell  for  cash  or  on 
credit.or  partly  for  l>oth  cash  and  credit.  It 
includes  the  authority  to  retain  tbe  legal  title 
as  security  for  the  payment  of  the  purcltase 
money,  or  to  convey  the  legal  title  and  take 
in  return  a  mortgage  from  the  vendee  to  secure 
It,  or  to  take  personal  security  on  ttie  notes  for 
the  purchase  money.  In  other  words,  stia 
may  sell,  and  fix  the  terms  of  sale,  according 
to  any  of  the  modes  sanctioned  by  common  us- 
age. It  is  our  Judgment  that  she  may,  ss  an 
incident  to  this  right  to  sell,  waive  her  right 
to  enforce  her  vendor's  lien,  If  not  by  mere 
oral  agreement,  at  least  by  conduct  which 
would  preclude  her  from  subsequently  assert- 
ing sudt  lien  upon  the  principle  of  equitable 
estoppel.  If  she  could  ne  estopped  in  do  in- 
stance, the  morality  of  the  law  would  be 
placed  upon  a  very  low  plane,  and  the  dis- 
ability of  coverture,  Instead  of  l>elng,  ss  it 
ought  to  be,  a  shield  for  her  protection  against 
legal  wronp,  would  become  a  sword  of  In- 
justice for  the  license  of  fraud.  While,  there- 
fore, a  married  woman  may  not  always  be 
estopped  to  deny  her  capacity  to  contract, 
especially  so  as  to  convey  her  property  In  a 
mode  prohibited  by  law,  she  may  be  estop- 
ped by  any  positive  act  of  fraud,  as  a  person 
tui  JuriM  would  be.  Whether,  in  any  case 
not  Involving  a  transfer  of  title  to  property 
in  a  mode  prohibited  by  law,  she  may  M 
estopped  by  acts  in  jwi,  unaccompanied  by 
fraud  or  other  tort,  we  do  not  now  decide. 
The  application  of  these  prlnclplea  to  th« 
facta  of  tnls  case  do  not  seem  to  us  to  be  at- 


of  Tesas,  and  a  married  woman,  agreed  to 
sell  to  the  defendant  Sidney  B.  Wilder,  her 
brother-in-law,  certain  lands  In  Lowndea 
Countv,  Ala.  The  correspondence  was  con- 
duct«a  on  tbe  one  hand  throueh  tbe  complain- 
ant's husband,  at  Bartlett,  Tex.  ;  but  she  as- 
serts in  her  testimony  that  she  In  fact  super- 
vised this  correspondence,  and  controlled  the 
terms  of  the  trade.  It  was  conducted  on  the 
other  through  the  defendant  Sidney  Wilder 
and  H.  C.  Semple,  Esq.,  practicing  attorney 
at  Montgomery,  Ala. ,  who  acted  for  the  com- 

Slainaut.  It  was  first  agreed  that  the  ven- 
ee  should  pay  as  muim  as  84,000  cash, 
and  tSOO  on  credit,  for  the  land.  The  deed 
was  drawn  by  Semple,  sent  to  Texas,  and, 
being  executed  In  due  form,  sent  back  to  him 
for  delivery  on  compliance  with  the  terms 
of  sale.  The  consideration  was  recited  Id 
the  deed,  but  was  not  stated  to  have  been  paid. 
The  vendee,  Sidney  Wilder,  was  to  obtain 
the  money  which  he  eipected  to  pay  from 
the  American  Freehold  Land  Mortgage  Com- 

Eany  of  London,  which  had  an  agent  In  Ala- 
ama,  bo  as  to  comply  with  the  law  as  to 
foreign  corporations  doing  business  In  this 
State,  but  did  all  business,  In  fact,  through 
an  agency  in  New  York.  To  secure  the  loan 
from  this  Company,  he  was  to  give  a  first 
mortgage  on  the  land.  Tbe  Company  de- 
din^  to  advance  him  more  than  |3, 500.  Of 
this  sum,  he  needed  all  but  (2,000  to  carry 
on  his  farming  business,  and  pay  other  ex- 
penses. He  thereupon  proposed,  through 
Semple,  to  modify  the  contract  so  as  to  pay 
Mrs.  Bavannah  Wilder  only  (2,000  cash,  and 
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to  Mcura  the  bttltmcs  bv  a  second  mortgage. 
This  was  communicatea  to  the  complainant 
by  letter  to  her  husbsnil,  and  the;  authorized 
the  delivery  of  the  deed  on  these  terms,  tele- 
graphing Semple  to  that  effect.  The  deed 
was  delivered  accordlnely,  a  second  mortgage 
beinz  taken  to  secure  the  deferred  pajmenU, 
whiiSi  contained  the  recital  that  it  was  to  be 
subordinate  to  the  mortgage  given  to  the 
London  Compauv.  This  mortgage  was  re- 
ceived by  Sempfe  as  the  agent  oi  the  com- 
plainant. The  cash  pavraent  was  transmitted 
to  her,  and  she  received  It  with  a  knowledge 
of  the  facts.  We  need  only  Bay  that  the  tes- 
timony in  the  case  satisfles  us  that,  when  Uie 
complainant  received  this  money,  she  either 
knew,  or  was  charged  with  notice  of,  the  fact 
that  her  vendor's  lien  was  abandoned  by  the 
taking  of  this  second  mortgage  subordinate 
to  that  of  the  American  Freenold  Land  Mort- 

Sge  Company  of  London,  which  advanced 
i  money  on  the  faith  of  the  assurance  that 
Its  mortgage  was  to  be  superior  to  heis. 
The  deed  executed  by  the  complainant  and 
her  husband  to  Sidney  Wilder,  and  the  mort- 
gage executed  by  the  latter  to  his  vendors, 
reciting   that  It  is  subordinate  to   the  first 


As  matter  of  contract,  therefore,  the  ven- 
dor's lien  would  seem  to  be  waived.  But, 
apart  from  this,  these  papers  contain  within 
themselves  a  positive  representation  that  tha 
lien  is  waived  by  the  declaration  that  a  sec- 
ond or  subordinate  mortgage  was  taken  to  se- 
cure the  unpaid  purchase  money.  The  com- 
Silainant,  as  we  have  said,  bad  notice  of  this 
act,  and  authorized  the  transaction  in  order 
to  Induce  the  London  corporation  to  advance 
the  money,  which  was  to  come  to  her  through 
ber  vendee,  Sidney  Wilder.  The  Company 
did  act  on  It,  and  was  drawn  In  to  lend  iU 
money  on  the  faith  of  Ita  truth.  To  allow 
the  complainant  now  to  repudiate  the  transac- 
tion, by  gainsaying  the  truth  of  the  fact  that 
such  Hen  had  been  waived,  aa  the  papers  in 
question  Import,  would  be  a  fraud  on  this 
corporation  which  equity  and  good  conscience 
ought  not  to  permit.  In  our  opinion  a  court 
of  equity  ought  to  prevent  the  complainsnt 
from  affirmatively  asserting  the  alleged  prior* 
ity  of  this  lien,  as  she  now  attempts  to  do, 
in  contravention  of  her  conduct,  upon  which 
the  defendant  Company  has  relied,  and  been 
Induced  to  act.  2  Pom.  Eq.  Jur.  gg  814, 
81G ;  Braditreet  v.   Glarkc,  12  Wend.  602. 

The  decree  of  the  chancellor  subordinates 
her  lien  for  the  purchase  money  to  the  first 
mortgage  of  the  defendant  Corporation. 
There  is  no  error  in  this  decree  of  which  she 
can  take  advantage  on  this  appeal,  and  tA» 
decree  it  aeeordiaglj/  affirmed. 
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paBsengers  only  will  ooostltmu  ■  burdeo  or  gerv- 
ituile.  If  operaled  on  ■  publia  etmeC  or  bigbwaf, 
tn  addition  to  that  oontem  plated  In  the  origlDal 
dedication  of  the  land  to  public  roe,  for  whloh 


the  ownen  of  Qm  fee  are  entitled  to  oompeaa^- 

tlOD. 

S.   Aeh&rterfk-om tbeStAte.andaoontnut 

wlcli  a  olt^  and  aount;  autborlziDg  tbe  ooiistruo< 
Hon  and  operation  of  a  ralliray  Id  a.  street,  rMo- 
□ot  Butborlie  euch  use  without  compenBallon  to 
the  owner  of  the  fee. 


Non.— Dw  of  «treet»  in  iminiplprdliUt. 

The  flnt  USB  of  a  street  Is  tor  the  ordlniu?  trsvel 
over  It.  Tbe  right  of  a  railroad  to  operute  lU  trains 
across  It  la  subordlaate  to  the  use  of  the  general 
public    H.  *  T.  C.  R.  Oa.  v.  Canon.  «a  Tex.  3U. 

Atiuttltuc  owners  have  luoh  an  easement  In  the 
Mrect  as  to  enable  them  to  Insist,  as  a^lnst  the 
munloipalitf,  that  It  should  be  devoted  to  such  use 
OnJr  as  was  conslEteut  with  lie  puri>o«e9asB  public 
street.  Sunoor  r.  Brooklfn  City  R.  Co.  lit  N.  T. 
OR:  fitoiT  V.  New  York  B.  B-  Co.  SO  N .  Y.  122;  labr 
V.  Metropolitan  B.  B.  Oo.  S  Cent  Rep.  S71,  lU  M.  Y. 
(88. 

Where  the  fee  of  the  land  was  not  taken,  but  an 
easemfot  onlf,  for  the  purposes  of  the  highway, 
tbeownoraof  tbe  fee  may  enjoio  the  use  of  tbe 
land  tor  a  railway.  'Washington  Oemctcryv.Froa- 
pect  Parb  A  C.  t.  B.  Co.  I  Hun,  SES.  See  also  Same 
V.  Bame,  68  N.  Y.  G81. 

The  dedication  ot  land  tor  street  purposes  does 
not  authorise  the  Legislature  to  permit  ooostruc- 
tion  of  a  Bleam  railroad  thereon,  without  oompen- 
satlon  to  the  owner  of  tlietee.  Sinning  v.  Osboms, 
fl  L.R.A. 


B  Cent,  Hep.  UB,  IIK  H.  Y.  Uli  CbuoberlalD  v.  EU^ 
abetbport  B.  C.  Oo.  i  Cent  Uep.  87D,  41  N.  J.  Bq.  4SL 

The  Legislature  caonot  confer  upon  Indlvldukla 
or  private  oorpotatluDS  acting  primarily  for  tlielr 
own  proSt,  although  for  public  benefit  as  weU,  anj- 
riftbt  to  deprive  persons  ot  the  ordinary  enjoymeat 
of  their  property,  except  upon  condluon  tliat  ]uM 
compel!  Biitlon  be  first  made  to  the  ownen.  Penn- 
sylvania O.  Co.  v.  Angel,  6  Cent.  Sep.  81,  N  N.  J. 
Gq.Slt.  See  nota  to  Kiel  V.  Jackson  (Colo.)  a  I>  R. 
Al!51. 

A  comer-lot  owner  is  an  owner  of  property  abiiln 
ting  on  a  street  occupied  by  a  railroad,  where  % 
rallrood  croseea  diagoDBlly  tbe  Junction  of  (be  two 
■treela,  and  at  such  abutting  owner  is  entitled  to 
prepHyment  Of  compensation,  under  Iowa  Code, 
1 481.  Bnos  V.  Chicago.  St.  P.  &  E.  C  B.  Co.  78 
Iowa,E8. 

Tbe  foot  that  a  railroad  embankment  ta  abovo 
high  water,  and  that  a  lot  abutting  on  thesticetia 
which  tbe  road  la  tnillt  is  below  it,  Is  no  defense  to 
a  claim  for  damagce  to  tbe  lot,  althougb  it  may 
mltlgat«  the  damagea.   lUd. 


See  also  12  L.  R.  A.  259. 
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t^vor  of  plaintiff  to  m  action  Ijrought  to  re- 
cover damages  for  the  alleged  wrongful  con- 
struction and  operation  of  a  railway  on  the 
street  in  front  of  his  property.     Affrmtd. 

The  facta  sufflr^ieDtly  appear  in  the  opinion. 

Mttn.  Ityera  A  Bne«d  and  Torley  A 
^rrifj^  for  appellant. 

"  -  -    F.  T.  Edmoadaoa  and    9,  P. 


patioD  of  the  street  bf  a  Bt«Bm  railway  te  an 
additional  ierTitnde,  and  Is  such  taking  of 
private  property  as  requires  compensation. 

AMlrMkiv.  .Bin^Aom, S7 Tenn.  S36,and  cases 
dted;  aaaiX  v.  Btrut  BaiVroad,  Id.  682,  and 
eaaes  dted.  Tbomp.  Oaa.  (Tena.)  2S8. 

He  is  entitled  to  compensatii 


9  Am.  ft  En^.  Encyclop.  Law,  400. 

Dedication  gives  nothing  more  than  a  right 
of  Ute  putilic  to  pass  and  repass,  and  the  mu- 
nicipal or  state  authorities  cannot  authorize 
the  taking  of  a  highway  so  dedicated  for 
railiray  purpoaes  wiuiout  ccmnnt  or  fwnipen- 
■ation. 

2  Wood.  Railway  Iaw.  -  788^740.  (iiShz 
Storv  ».  J*™  T^k  &&  Ch.WN.Y.  126. '« 
Am.  Bep.  146. 

Taking  and  using  a  street  for  a  railroad  Is 
not  one  of  tbe  modes  of  enjoying  the  public 
aaaement,  bnt  impoaea  additional  burdens  re- 
quiring compensation. 

2  Wood,  Railway  Law,  734,  740,  note  1; 
Hills,  £m.  Dom.  g  204 ;  draml  Baviii  &  I. 
R.  Co.  T.  Btitd,  88  Mich.  «4. 81  Am.  Rep.  310; 
e  Am-  it  Eng.  Encydop.  Law,  pp.  5S3,  5S3, 
and  esses  cited  j  BailTvad  t.  Bingham.  87  Tenn. 
fiSS:  1  Rorer,  Railroads,  S18;  3  Dillon,  Hun. 
CoTDL  gS  708,  724,  T2S. 

Tbe  test  is  wbetlier  or  not  the  burdens 
upon  the  estate  of  the  owner  of  the  fee  are 
increased  by  such  change,  in  a  manner  not 
oantemplated  by  the  condemnation  of  tbe 


land  for  the  orlgina]  pnrpoee. 
3  Wood,  Ry.  I^w,  732. 


<JaJdwallt<r.,  delivered  tJie  opinion  of  Qie 


Railway  Comoany  for  the  alleged  wrongful 
and  unlawful  conatmction  and  operation  of 
its  railway  line  along  and  upon  the  highway 
in  front  01  his  property.  Verdict  and  Judg- 
ment for  plaintiff,  and  appeal  in  error  bj 
defendant. 

On  tbe  trial  below  the  defendant  requested 
the  trial  judge  to  instruct  the  Jury  aafoliowi; 
"If  the  jury  find  that  the  defendant  con> 
atnicted  Its  road  through  a  part  of  the  city 
to  a  point  Ave  miles  into  the  country.  In  ac- 
cordance with  its  contract  with  the  city  and 
county,  Ita  cars  tieing  propelled  by  steam- 
motor,  and  used  only  for  carrying  passengers, 
stopping  at  street  crossinEB  to  take  on  passen- 
gers, then  the  court  charges  you  that  Iti 
construction  is  not  an  additional  servitude 
upon  the  streets  or  public  roads  from  that 
contemplated  in  the  dedication."  The  court 
refuaed  to  give  this  instruction,  and  his  ac- 
tion in  that  behalf  is  assigned  as  error. 

This  presents  the  question  reserved  in  thft 
Smith  Ctut,  87  Tenn.  63(t,  namely,  whether  a 
railway  whose  cars  are  propelled  by  dummy 
steam-engine,  and  used  for  passengeni  only, 
ic  f  burdi-ji  or  servitude  on  a  public  street  at 
Mgli'^ery  ih  addit1(*n^  that  contemplated  la 
tutfori^'pal  dedi^tiPttof  Ifif  lunq'to'publio 
uae.  The  reservation  was  msda  in  '-hat  case 
because  tbe  plaintiff  therein  did  not  own  tiie 
ultimate  fee  in  the  street,,  and  waa  not,  there- 
fore, in  an  attitude  to  be  affected  by  a  decis- 
ion of  the  question.  For  reasons  stated  in 
that  case  and  in  the  Biitgham  Oatt,  to  be  here- 
after cited,  an  abutting  land  owner  whose 
line  is  in  the  side,  and  not  the  center,  of  the 
public  highway,  is  not  entitled  U>  compen- 
ntion  for  the  Imposition  of  an  additional 
burden  on  the  ultimate  fee.  Not  owning 
the  fee,  he  can  justly  claim  no  compensa- 
tion for  its  impairment  by  a  new  burden  im- 
posed upon  it.  That  Is  a  matter  for  the 
owner  of  the  estate  out  of  which  the  public 
easement  was  originally  carved,  and  not  for 
the  abutting  owner,  whose  title-papers  take 
blm  only  to  the  side  of  the  highway,  as  was 
true  in  the  Bingluim  and  Smith  Gate*.  In 
the  present  case  ifhe  plaintiff's  line  is  in  the 
center  of  tbe  highway,  and  to  that  tine  iM 
owns  tbe  ultimate  fee;  that  Is,  he  has  such 
ownership  of  the  soil  that  he  may  resume 


Mnecuntu 
theeltTtiaa 


ealy.ol  the  street! 


raflroad  tnoki  oannot  be  laid  <n  a  att; 

■buttluK  ownen  have  had  their  dam- 
dand  have  received  pByment,  and  until 

given  ooneant,  under  Iowa  Code,  1 IM. 


bens*  of  a 
andlitbereloreDOta  taUnsoI  iM- 

'ia  wodwnaod  Improved ose, 

a  pnbllo  Uchway,  and  aSonts 

<tf  abutting  propertj,  thoush  be  mar 

itreet,  no  legal  gnnmd  ot  oom- 

Cltr  Beetrio  8.  B.  Oo.  41  Ved. 


and  operation  of  e  itreet  rall- 

ne  of  a  street,  ao  ai  to  give  the 

additional 

.  &.  B.  Oo.  4  New 


future,  glvee  a  laUroad  oompanr  no  power  to  take 
and  oooupr  tbe  unopeued  portlim  wlihnat  Drat 
makliir  OOnipeDSatloa  to  tlie  ownaie  of  the  land  on 
wbloh  tlie  Mzeet  la  located,  altliouBb  tbe  councils 
have  amnted  and  a  bond  hai  twen  given  to  proteot 
tbecttj.eCo.   Beldler'a  App.  (Pa.)  iS  W.  N.  a  iGL 

That  the  abutting  owner  la  enUtled  to  compeoM^ 
tlon,  tor  conMruotton  of  a  railroad  In  e  highway, 
as  tor  a  servitude,  even  without  proof  of  special 
damages,  aee  note  to  People  *.  Newteo  iN.  Y.)  t  h, 

B.A.  ITG. 

A  eltr  bj  virtue  of  Its  right  merely  to  ley  eul 
streets,  alter  and  repair  UMin,  etc.,  cannot  grant 
the  rlg-bt  to  oonstniot  rallraeds  thereou.  See  nol* 
t«3  Ottawa,  O.  C-  A  C.  O.  B.  Oo.  V.  I^reen  (Kan.)  I  Ii. 
B.A.SS. 

Olty  ordinance  autboriBing  oonatructjon  of  raU- 
way  In  streels.  Bee  note  to  People  v.  O'Brien  (H, 
T.1  S  L.  B.  A  £65. 

Orent  of  franohtse  to  itreet  railroads.  Bee  no<e* 
to  People  v.N'ewioD.Mipra.'  Arbena  v.  Wheeling  * 
H.  B.  Co,  (W.  Ya.)  B  L.  B.  A.  STL 


.Coo'^lc 


HlOEIGAX  SUPBIUB  UOCHT. 


ftbsolute  powesBlon  uid  dominlMi  of  It  to  tbe 
cenUr  of  the  tiighwftT  wbeQever  tbe  origliul 

use  for  which  Uie  highnk;  wuMtapait  sball 
be  finally  ahandoDod.  The  appropriatioo 
vested  the  public  with  only  such  put  of  bli 
fee-aimple  estate  u  waa  necessary  to  the  full 
enjoyment  of  the  use  then  in  contemplation. 
Consequently,  anything  which  diTeits  the 
highway  from  that  use,  or  apj>lles  It  to  an- 
other or  different  use,  is  the  imposition  of 
an  additional  burden  on  tbe  reserred  estate 
of  the  owner,  and  constitutes  a  taking  of  his 
property  for  which  he  may  demand  and  re- 
ceive just  compensation.  So,  then,  the  prop- 
osition contained  in  the  request  for  special 
Instruction  is  a  msterja)  one  In  this  esse, 
and  should  have  been  given  or  refused,  as  it 
may  be  sound  or  unsound  in  law. 

It  is  well  settled  that  an  ordioaTy  steam  or 
commercial  railway  is.  and  that  an  ordinary 
street  railway  operated  with  horses  is  not, 
an  additional  servitude  on  tbe  ultimate  fee 
In  the  public  street  or  highway,  the  former 
being  a  new  uid  diSerent  use,  while  tbe 
latter  is  but  an  improved  and  consistent  mode 
of  enjoying  tbe  original  or  ordinuy.  i;sq.- 
Hailroad  v.  BiTtfAan,  87*Tenft.  e^^iJSmitt 
T.  Stretl  ^bvifct,  8V.T^.  ^fiiS,  aa^ynQthst- 

tiescitetf.  :".  •-•.;: 

The  dlstibcllon  between  the  use  by  the  com- 
mercial railway,  and  that  by  the  horse  rail- 
way, is  so  wide  and  plain  that  it  needs  no 
further  comment  or  illustratioo.  Confess- 
edly, the  railway  involved  in  this  esse  is  on 
the  line  between  the  two ;  the  equivalent  of 
neither,  but  partaking  largely  of  tbe  nature 
of  both.  Like  those  upon  me  commercial 
railway,  its  cars  are  propelled  by  a  steam- 
engine,  with  its  unavoidable  smoke,  noise 
and  vibration,  though  in  a  less  degree ;  and, 
like  the  horse-car  line,  it  tntnsports  passen- 
gers only,  stopping  at  short  Intervals  upon 
Uie  highway  to  take  them  on  and  let  them 
oO,  while  the  commercial  railway  carries 
both  passengers  sud  other  freight,  receiving 
and  discharging  them  at  regular  depots 
further  apart.  Tbe  size,  weight  and  speed 
of  appellant's  trains,  consisting  usually  of 
a  small  "boxed"  engine  and  two  coaches,  are 
much  less  than  those  of  the  commercial  rail- 
way trains :  but,  at  the  same  time,  its  trains 
are  much  longer,  heavier  and  more  rapid  in 
transit  than  the  ordinary  horse-car.  Alike, 
the  commercial  railway,  and  that  operated 


they  endanger  the  lives  and  property  of  ii. 
dividuals,  for  whom,  in  tbe  aggregate  Um 
orisiDal  dedication  or  condemnation  was 
made.  There  is  a  difference,  it  is  true ;  but 
the  difference  is  in  the  decree,  and  not  in  the 
kind,   of  interruption  and  peril.     From  tbe 


lant's  track  and  trains  is  entirety  inconsistent 
with,  and  a  perpetual  embarrassment  to,  the 
ordinary  use  of  the  public  highway.  It  is 
utterly  impossible  to  operate  such  a  railway 
with  such  trains  without  greatly  obstructing 
and  lenderiog  more  dangerous  other  buaineai 
and  travel  asually  seen,  and  always  allow- 
able, on  a  public  nighway.  To  the  extent  ot 
this  obstruction,  and  this  increase  of  danxet 
by  its  appropriation  of  the  highway  for  its 
own  purposes,  there  is  necessarily  a  diverston 
from  and  inconsistency  with  the  original  use; 
and  to  that  eit«nt  tbe  construction  and  opera- 
tion of  aj)pellant's  road  la  the  imposition  of 
an  additional  servitude  upon  the  tiltimat4 
fee  of  the  owners  of  tbe  soil  In  the  public 
highway.  .  Xhle^oes  not  mean  that  the  trains 
•qfluHtell^nt  ace  to  be  banished  as  unautbor- 
4zwo^*)s^.  but  simply  that  their  presence 
anQ  o^ration  in  the  public  highway  is  an 
additional  burden  on  the  ultimate  fee,  for 
which  the  owner  is  entitled  to  compensation. 

The  charter  from  the  State,  and  contract 
with  the  city  and  county,  authorize  the  proper 
construction  and  use  of  this  railway;  but 
they  do  not  purport  to  warrant  the  appropri- 
ation of  the  owner's  property  without  paying 
him  therefor.  Even  if  such  were  their  pur- 
port and  intent,  that  could  not  alter  the  case, 
and  would  afford  no  aufflcieut  answer  to  tbe 
plaintiS's  demand,  because  the  ConstitutioD 
forbids  the  taking  of  private  property  for  pub- 
lic use  without  just  compensation.  Const. 
art.  1,  §  21. 

The  instruction  requested  was  properly  re- 
fused. Counsel  for  appellant  have  called  our 
attention  to  the  caseof  iVViM^  v.  MinTieapolit^ 
L.  AM.  R.  Oo.,  8S  Hinn.  112,  which  ne  flod 
to  t)e  an  authority  for  the  proposition  re- 
quested and  in  conflict  with  the  conclusion 
reached  in  this  opinion.  Not  agreeing  to 
the  reasoning  in  that  case,  and  the  decision 
of  a  sister  State  being  at  most  only  persua- 
sive authority,  we  prefer  not  to  follow  it. 
We  have  carefully    considered  the   several 


Other  assignments  of  e 
are  well  taken. 


I  of  them 
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am  InteieMed  in  obtaining  Intonnstlon,  and  to 
whom  It  It  funilslied  upon  special  raquost.  dues 
notezlaad  tofalaeoommuDlaaUonamLiacto  p«c- 
roDS  wtio  have  no  suoh  interest  In  ttie  stfbjeot 

1,    EzpreuBUtllee  in«Tba  lntbrr«db7a 

iarj  wbera  a  notlQcatlon  sheBt  oontalaliiK  fals* 
a  obattel  mortgaffe  Is  seatout  to 


HOTB.— Frlvileted  oommnnlcaHona  o: 
otal  Bseno;.     Bee  net    ' 
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«L.a  A. 


amer-  l     Malice  as  an  element.     See  ttota  to  Lovell  i 

'.  QU    Houghton  (N.  T.)  6  L  O.  A.  888;  Byam  v.  OoUIn 

I  IN.  r.)  S  L.  B.  A.  US. 
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tkm  In  <kalli]K  with  ths  lartr  mllered 
«^BOiiled  n,  and  (nompt  aotlon  on  tha  part  of 
iiradUon,  H  ■Hfaoosh  Uie  oorragpondent  irho  wnt 
'  o  maieir  adrlaed  oauUon  In  deal- 
la  tbe  report  to  be  sent 


m  tint  to  wbKdi  It 

ma  fflTen,  and  attboosb  a  requett  to  ttae 
'   resUmts  the  matter  further 
a,  the  publication  ma  made 
wltboDt  waiting  (or  the  result  ttaereot,  and  when 
m  tliat  plentr  of  time  had  elapsed  to 


&  Tlw  HaMUtrof  the  general  manitger 
of  MMHOBWrdaJ  atCBDCy  In  a  oertalo  dla- 
trtet  for  a  false  publlost^n  in  reepect  to  b  ohattel 
nortsBse  aUc«ed  to  have  beeo  given  by  a  certain 
party  ibould  be  aabmltted  to  tbo  Jury  where  tbe 
pobUcatlon  waa  made  by  a  DoUBcntloa  sheet  sent 
to  tlM  patrona  of  tbe  agency  b;  tbechlef  clerk  ol 
«i«ti  manacer  on  Information  lent  to  ttaa  man&- 
Wtr,  addrewed  to  fabn  In  hit  itame,  without  any- 
(hlnr  to  Indloats  tliat  It  wai  Intended  for  (he 
oormmenilal  aceoo7.  and  the  olerk,  who  was  au- 
thorlaed  to  open  hli  lettara  and  prepare  tuah 
notUlEatlon  iheeta  without  oonsultttiK  tbe  mana- 
cer  unlea  there  waa  aomethiDg  exccpUonal  In 
ootuiectloo  with  ttae  matter,  sent  out  the  report 
wlltaoat  oooBultlng  hjm. 

aunel&ueiu 

ERROR  to  tbe  Circuit  Court  for  Wayne 
CouDt;  to  reriew  a  Judgment  in  favor  of 
defeodant  in  an  action  brought  to  recover 
dunages  for  the  alleged  pultUcation  of  a 
libel.    Bmened. 

Tbe  facta  an  fully  stated  In  tbe  opinion. 

Mr.  Bmarj  ■.  Dn&eld,  for  appellants : 

The  notification  sheet,  which  was  sent  to 
all  aubacTlbeis,  wm  not  a  privileged  com- 
mtmicatioD. 

Townshend,  Slander  and  Libel,  gS34S.  410; 
Coolev.  Torts.  1st  ed.  p.  S17,  2d  ed.  pp.  264, 
S55  :  Yayier  v.  OAarcA,  8  N.  T.  452;  6rmjiy 
T.  Jktuglatt,  87  N.  Y.  477;  Sunderlin  v. 
BradMtraet,  46  N.  T.  186 ;  Braditreet  Co.  v. 
em,  8  L.  R.  A.  40S,  73  Tex.  IIG  ;  BeardOey 
T.  Tappan,  0  BIstctaf.  499 ;  King  v.  PaUerwn, 
«)  N.  J.  L.  417,  8  Cent.  Rep.  857 ;  Brb»  v. 
Dun,  IS  Fed.  Rep.  630,  28  Am.  L.  Rt«.  N. 
8.  258. 

In  every  case  where  a  communication 
woald  otherwise  be  privileged,  falsehood  and 
tlie  absence  of  prooable  cause  will  amount 
to  proof  of  malice. 

Whitt  V.  Niduiat,  44  U.  B.  8  How.  860,  11 
L.  ed.  Ml. 

Commercial  agencies  must  see  to  it  that 
flter  ccMnmunicate  nothing  tliat  is  false,  and 
U  Uiey  do  they  will  be  liable  In  damages  to 
the  party  injured. 

JolauoK  V.  BradmrtH  Of.  77  Ga  172,  4 
Am.  Bt.  Rep.  77. 

Mincbener  had  entire  control  of  the  work, 
B.  G.  Dun  A  Go.  not  interfering,  and  he  is 
liable  for  the  acts  of  his  employee. 


B  another  to  publish 
able  as  though  he  published  it  himself,  and 
•cell  a  request  need  not  be  expreaa,  but  may 
be  infeirea  from  the  defeadant'i  conduct, 
Odgers,  Libel  and  Slander,  p.  1S4  i  Town- 

•  L.aA. 


shend,  Slander  and  Libel,  g  110 ;  Cooley, 
Torts,  pp.  194,  190. 

For  a  newspaper  libel,  tbe  proprietor,  the 
editor,  the  printer  and  the  author  are  all  lia- 
ble to  be  sued,  either  separately  or  together. 

Odeers,  Libel  and  Slander,  107;  Town- 
sheDd,B1ander  and  Libel,  g  167  ;  iiec  v.  Ovldt, 
Hoody  dfc  H.  488 ;  Scrippt  t.  IteiUy.  88  Micb. 
10;  Orim.  v.  Eiiedand,  Thacher,  Crim.  Gas. 
M6:  Nemn,  v.  SpUekemann  (Pa.)  BO  Alb.  L. 
J.  06 ;  JJ(»  V.  Walttr,  8  Esp.  2\;  R/scy.  JJoner, 

6  How.  St.  Tr.  646. 

In  England  the  acting  editor  Is  always 
held  liable. 

Wait*  T.  JVosw,  7  Car.  A  P.  SOB,  7  Ad.  * 
El.  233.  1  Had.  &  R.  449. 

The  same  principles  prevail  where  the  de- 
famatory matter  is  published  in  the  absence 
of  tke  proprietor  creditor  of  the  publication, 
and  without  his  knowledge  or  contraryto his 
orders. 

Dunn  V.  ffaU,  1  lud.  846;  Andn§  v.  Wellt, 

7  Johns.  260;  Bigelow,  Torts,  p.  168,  see  p.  109; 


uifv.  Bmn«t(,4Sandt.lS0;  Ourtitv.Mt 
Gray,  261;  B/ieeieeil  v.  Jaekaon,  10  Gust 
Newell,   Slander  and  Libel,   p.  883;  Od| 


ih.  36; 


Libel  and  Slander,  p.  407:  Ph&*de^ia,  ^.  i 
B.  R.  Co.  -r.  QuigUj/,  83U,  8.  21  How,  202,  IS 
L.  ed.  78. 

The  republisher  of  a  libel  isequally  liable 
with  the  original  publisher. 

Townahend,  Slander  and  Libel,  4th  ed.  p. 
274,  note.  gS  118.  115. 

Theact  of  Minchener  amounted  to  a  repub- 
lication, and  he  is  liable  as  a  republisher. 

JT  Oaombt  v.  Tuttie,  6  Blackf.  481 ;  Sieeent 
V.  HaHweU.  11  Met.  542 ;  Oough  r.  Ooldtmith, 
44  Wis.  263. 

Meuri,  DleUnaon,  Tburber  A  Stewee- 
■on,  for  appellee : 

A  case  ot  privilege  may  be  said  to  be  ons 
in  which  the-  circumstances  t«but  the  pre- 
sumption of  legal  malice.  By  legal  malice 
Is  meant  no  more  than  the  wrongful  ioten 
tion  which  the  law  always  presumes  as  ao- 
companying  a  wrongful  act,  without  any 
proof  of  malice  in  fsct. 

Alkintcm  v.  DttroU  I-Ym  Pitu  Oo.  46  Hlch. 
876. 

A  publication  made  in  good  faith,  with  a 
proper  purpose.  Is  privileged,  even  though 
untrue. 

WkittemoTV  v.  Tr«<M,  88  Hich.  848;  Odgen, 
Libel  and  Blander,  182. 

All  the  authorities  relied  upon  by  plalntlO 
In  tbe  court  below  recognize  the  privilege  of 
a  party  who,  in  good  faith,  communicates  to 
anv-  person  defamatory  matter,  even  though 
It  be  false,  provided  the  party  to  whom  the 
communication  was  made  had  an  Interest  in 
knowing  of  the  matter,  if  it  were  true. 

See  State  v.  L(mtdalt,  48  Wis.  866;  Loeka  v. 
BraiUtreet  Oo.  23  Fed.  Rep.  772;  Oom.  v.  Staoeg, 
8  Phila.  617;  Wieman  v.  Mabte,  46  Mich.  484; 
Shurtlejl^  V.  Btetent,  61  Vt  501;  Oimilton  v. 
Eno,  81  N.  T.  118;  "CbuiU  JoonwM"  t.Bm- 
iM<t.  6Allen.  169. 

Defendant  neither  received  the  communica- 
tion upon  which  the  alleged  libelous  publi- 
cation was  based,  Aor  had  any  hand  or  part 
in  the  publication  of  the  libel  complained 
of ;  and  under  such  a  state  of  facts,  there  caa 
be  no  liability  upon  the  part  of  any  penoni 
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oUiar  tljai]  thoie  who  are  aotu&lly  parties  to 
the  publication,  except  such  person  as  may 
have  Bustained  the  relatioa  of  master  or  prin- 
cipal to  the  partiea  actually  engaged  in  tlie 
publication  of  the  alleged  libelous  matter. 

Stont  V.  Oartwright,  Q  T.  B.  411;  Blaktr. 
Kin-it,  a  N.  T.  48;  Quarman  t.  Bvmetl,  0 
Mees,  &  W.  499;  Latig/i^  t.  Pnnttr.H  Bam. 
&  C.  560;   Jailin  v.  Grand  Bapidt  I.   Oo.   50 


OhajBplln,  Oh.  J.,  delivered  the  opiaicm 
of  the  court: 

The  plaintiffs  sued  Minchener  and  Bobert 
G.  Dun  to  recover  damages  for  a  libel  pub- 
lished by  the  R  Q.  Dun  Co.  Mercantile 
Agency,  of  which  Uincbener  was  the  general 
manager  of  a  district  in  Michigan,  of  and 
ooDc^iing  ttie  plaintiOs.  Mas  E.  Pollssky 
and  Frank  £.  Follasky  composed  the  firm  of 


Pollai^y  Bros.,  canying  oa  mercantile  busi- 
ness at  the  Tillage  of  AV-  " — '•  " — '- 
Mich.    They  had  1 


1,  Gratiot  County, 
raged  in  business 
at  that  place  since  1B83.  They  were  fn  good 
credit,  and  had  never  flled  or  placed  a  chat~ 
tel  mortgage  upon  their  property,  and  in 
carrying  on  their  busiuesa  bought  mostly 
upon  credit,  and  had  established  a  business 
reputation  tor  prompt  payment  of  their  bills. 
R.  G.  Duu  &  Co.  is  a  mercantile  agency 
well  known  in  the  mercantile  community, 
and  have  a  clientage  throughout  the  United 
States  estimated  at  26,000  subscribers,  and 
In  the  Stale  of  Michigan  of  about  600.  The 
alleged  libel  consists  in  R.  G.  Dun  &  Co. 
•ending  from  their  Detroit  office  to  their  sub- 
scribers what  is  known  as  a  "Notification 
Sheet,"  under  date  of  February  28,  1887, 
which  under  the  head  of  "Items  of  Record" 
"Michigan,"  among  other  items  contained 
the  following :  "Alma — Pollasky Bros.  Chat. 
Mort.,  $10,000.  D.  Q.,  clothing,  and  B.  & 
8."  This  item  waa  wholly  false.  R.  G. 
Dim  &  Co.  were  nonresidents,  as  also  was 
Robert  Q.  Dun.  and  no  service  of  process 
was  had  upon  him  In  this  suit,  and  oe  did 
not  appear  to  the  action.  Minchener  was 
feneral  manager  of  a  district  of  the  Michi- 

Cbusioeag,  and  was  located  at  Detroit. 
was  paid  a  salivy,  and  a  further  compen- 
■ation  for  his  services,  depending  upon  the 
amount  of  business  done  in  Michigan.  He. 
had  authority  to  employ  clerks  and  to  dis- 
charge them.  Notification  sheets  were  sent 
direct  to  subscribers  from  the  Detroit  office. 
Beports  were  made  to,  and  all  letters  oon- 
talnlng  Information  effecting  the  credit  of 
badeamen  were  mailed  to,  his  address  indi- 
vidually in  Detroit.  He  had  a  chief  clerk, 
who  opened  these  letters  and  noted  their  con- 
tenta.    Minchener   based  his  defense   upon 


if  libel  it  was,  was  published  by  R.  G.  Dun 
JE  Co.  ;  that  he  waa  not  a  member  of  that 
company,  and  had  no  proprietary  interest 
therein,  and  was  not  responsible  for  its  pub- 
lication. The  trial  court  took  the  case  from 
the  Juty,  and  directed  a  verdict  for  defend- 
ant npwi  tlie  ETouud  Uiat  Minchener  was  not 
IJable. 
OL.R.A. 


1.  Waa  the  notfflcation  sheet,  which  waa 
sent  to  all  subscritjers,  a  privileged  conunu- 
nicationT  In  Baeon  v.  MiMgan  Cetii.  R.  Oa., 
66  Mich.  166,  9  Weet.  Sep.  709,  I  discaated 
the  subject  Ot  privilege  in  actions  for  libel. 
and  shall  not  go  over  tbe  ground  agaia.  I 
adhere  to  what  I  there  said,  both  as  to  abaolut* 
and  qualified  privilege.  There  is  no  founda- 
tion for  the  claim  that  the  libel  set  forth  in 
the  declaration  Is  absolutely  privileged.  Th* 
question  is.  Do  the  facts  of  this  case  bring  th« 
publication  within  the  class  of  oommuai- 
cations  which  are  qnalifledly  privilegedf 
Qualified  privilege  extends  to  all  conunimi- 
cations  made  tiona  fide  upon  any  subject  mat- 
ter in  which  the  party  communicating  faaa 
an  interest,  or  in  reference  to  which  oja  haa 
a  duty,  to  a  person  having  a  correepondinj 
interest  W  duty ;  and  embiaces  cases  whera 
the  duty  is  not  a  legal  one,  but  is  of  a  moral 
or  social  character,  of  Imperfect  obligation. 
Boom  V.  Mkhigam  Cmt.  B.  Oo.  «a  Hich. 
170,  9  West  Bep.  70&,  and  cases  cited.  Th» 
mercantile  agency  does  ikot  stand  in  eudt  ra- 
lation,  either  of  interest  or  duty,  with  ita 
Bubecribers  generally,  that  communicationa 
from  it  to  tnem  generally  are  privileged. 
Ficeptions  exist  in  relation  to  those  persona 
who  are  interested  in  obtaining  the  p&rtica- 
lar  Infonnation,  and  to  wtiom  it  is  furnished 
upon  special  request.  To  this  eztent,  and 
no  further,  are  such  oommunicationa  pro- 
tected by  a  qualified  privilege. 

Consider  for  a  moment  the  relation  of  tha 
mercantile  agency  to  ita  aubscribera.  It  nn- 
dertakes  to  furnish  them,  for  a  consldnatitn 
paid  in  advance,  auch  information  relatlva 
to  the  responsibility  and  credit  of  merchanta 
and  others  as  it  obtains  from  ita  aub-agenta, 
servants  and  correspondents,  without  guar- 
anteeing the  accuracy,  reliability  or  correct- 
neas  of  su(±  information,  or  being  responsible 
for  any  loss  caused  by  the  neglect  of  ita 
agents  and  servanta,  or  for  their  want  of  ver- 
ity. It  expressly  stipulates  that  it  will 
not  reveal  to  such  subscribeia  the  aouroee  of 
its  information,  nor  the  names  of  the  persona 
from  whom  they  received  it,  and  nequiree  a 
pledge  from  the  subscribers  ttiat  they  will 
never,  under  any  circumstances,  communi- 
cate to  the  persons  reported  the  infonnatioa 
received  concerning  them  from  the  mercantll* 
agency.  It  also  adopts  measures  to  prsTenk 
the  putlcular  communities  from  ascertaining 
the  name  or  identity  of  the  person  reporting 
the  standing  of  businessmen  in  that  oommu- 
nity.  These  secret  and  inquisitorial  agenciea 
ramify  every  part  of  the  United  States  and 
the  Dominion  of  Canada,  and  poesesa  tha 
power  of  destroying  with  falsehood  or  cal- 
umny the  credit  of  any  business  man  in  tha 
country,  and  of  bringing  him  o  bankruptcy 
and  ruin.  To  hold  such  vast  secret  inquisi- 
tions exempt  from  liability  for  false  publi- 
cations respecting  the  character  and  standing 
of  a  business  man  would  be  to  aanctlon  tha 
highest  Injustice.  Ttie  bnsiaeas  man'a  In- 
tegrity, his  reputation  tor  fair  and  honest 
deall^,  hla  prosperity  In  llie  transaction  of 
his  business,  are  of  the  utmmt  Impcnlaoce  to 
him,  and  are  oftentimes  bis  best  capital  with 
which  to  cairy  on  his  business.  Commercial 
credit  ia  based  upon  confidence  and  all  know 
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»  breath  of  Biupicioii  Is  directed  against  the 
public  credit,  Kuspicloa  elves  place  b>  ru- 
mors of  disaster,  rumon  dlBseminated  under- 
mine the  general  confidence,  and  a  panic  ii 
the  reault.  On  Uie  other  hand,  these  same 
commercial  agencies,  which  alwsya  have 
ttaeir  fingera  upon  the  boelnen  pulse  of  the 
couDtnr,  are  a  most  potent  factor  in  keepiDg 
op  public  confidence.  The^  isaue  their  man- 
ifestoes of  encoura^ment,  and  scatter  them 
broadcast  over  the  land.  They  are  read  by 
the  buainesa  men  of  the  country.  The  news- 
papeiB  assist  the  circulation  among  all  classes 
of  people,  and  public  confidence  Is  strength' 
eoMJ,  or,  at  least,  fears  of  disaster  are  allayed. 
In  this  they  exert  a  strong  Infiuenoe  for  good, 
kDd  arc  recognised  institutions  in  carrying 
on  the  business  of  Uie  country.  But  the~ 
are  also  potent  for  evil  to  the  individual 
The^  send  out  their  notification  sheets  con 
tainiog  a  false  statement  respecting  a  partic 
niar  person,  and  he  is  undone,  no  one  wil 
trust  him  and  all  claims  are  pressed  for  im 
mediate  payment.  His  business  character  is 
sullied,  confidence  is  withdrawn  and  his 
business  career  ttaa  received  a  blow  which  it 
will  require  a  long  time  to  repair. 

The  notification  sheet  containing  the  : 
statement  respecting  tlie  acta  ot  PollaBky 
Bnw.  was  taot  alone  aent  to  those  who  were 
dealing  with  them  and  extending  them  credit, 
but  to  between  six  and  seven  hundred  sub- 
scribers in  Michigan,  and  others  residing 
of  the  State,  from  some  of  whom  they  mi 
wish  to  purchase  goods  upon  credit,  and  t 
witbout  any  request  being  made  to  be  ._ 
formed  of  uie  standing  or  credit  of  Pollasky 
Bros.  1  and  others  ot  whom,  and  by  far  the 
greater  number,  were  engaged  in  different 
lines  of  business,  and  who  were  in  no  uu 
ner  interested  in  knowing  their  standing,  _. 
financial  ability  or  business  integrity.  To 
all  such  the  communication  was  not  privi- 
leged. It  cannot  be  said  that  a  blacksmith, 
■  saw-miller  and  a  lumber  dealer,  a  furniture 
manufactureT,a  dealer  in  hardware,  a  chemist, 
mineral-water  bottlers,  butchers,  bix>k  agents, 
physicians  or  druggists,  or  other  business 
men  mentioned  In  the  notification  sheets,  who 
are  not  engaged  in  wholesale  or  retail  deal- 
ing in  dry  goods,  clothing  ot  boots  and  shoes, 
are  at  all  interested  in  tlie  business  standing 
of  a  dealer  in  dry  goods,  clothing  and  booto 
and  shoes.    No  court  has  gone  so  far  i 

bold  all    communications  made  by  a   i 

cantiie  agency  to  their  subscribers,  If  made 
in  good  laitn,  but  made  generally,  without 
request,  ot  to  those  inquiring  concerning  or 
interested  In  knowing  the  condition  and  fl. 
oancial  stsnding  of  a  person,  are  privileged. 
On  tbs  contrary,  courts  have  uniformly  held 
that  privilege  does  not  extend  to  false  pub- 
lications made  to  patrons  who  have  no  such 
interest  in  the  snbject  matter.  Ooldilein  v. 
Pbu,  i  Car.  A  P.  262;  Om.  v.  Slae^,  B 
Phils.  «17;  Tafftorv.  OhurA,  8  N.  T.  452; 
Ormtbg  T.  Dougbm.  SI  N.  T.  477 ;  SaTUlerlin 
w.  BroMrett,  46  N.  Y.  188;  Kirw  V.  Pat- 
bnm,  4»N.  i.  L.  UT  iBrwIttreet  &.  y.  QiU, 


2  L.  R.  A.  406,  72  Tex.  115 ;  JoAnson  v.  Brad- 
itnet  Oo.  77  Qa.  172 ;  Bri«r  v.  Dtm,  1» 
Fed.  Bep.  026 ;  and  see  26  Am.  L.  Reg.  H. 
S.  681.  38  Am.  L.  Beg.  N.  S.  359. 

It  was  strongly  urged  upon  us  at  the  hear- 
ing that  we  should  adopt  the  able  opinion  of 
Van  Syckel,  J.,  in  which  be  dissents  Aronx 
Uie  majoritj  of  the  court  in  King  v.  I^Ut«r- 
ton,  in  which  he  goes  the  whole  extent  ot 
giving  immunity  to  commercial  agencies  for 
all  pubHcations  made  in  good  faith  to  their 
Buslxa'lbers,  whether  true  or  false.  In  his 
desire  to  keep  abreast  of  the  progressive  stats 
of  society,  and  the  new  and  varying  condi- 
tions that  may  arise  in  the  progress  of  the 
age,  he  has  entirely  overlooked  the  rights  of 
the  individual,  forgetting  that  "society  ik 
orgsniied  and  coorts  established  for  the  pro- 
tection of  the  rights  of  individuals."  It  is 
ail  very  well  to  advance  the  interests  of  ths 
wholesale  dealers  as  b  class,  and  aSord  them 
Information  which  will  reasonably  protect 
them  from  loss.  But  there  is  no  principls 
of  justice  or  of  law  which  requires  this  to- 
be  done  at  the  expense  of  the  individual.  It 
would  be  a  harsh  and  tyrannical  rule  tliaf 
would  protect  one  person  from  loss  at  the 
pecuniMT  ruin  of  another.  The  welfare  of 
society  does  not  require  tliat  a  few  great 
wholesale  dealers  shall  thrive  by  the  sacrlfios 
of  many  or  of  an;  smal  1  purchasers. 

Tlie  Code  of  Georgia  defines  "privilege" 
very  much  the  same  as  it  signifies  at  com- 
mon law.  Section  3fi80  declares  as  privileged 
commugications :  "  (1)  statements  made  bona 
fide,  in  the  performance  of  a  public  duty; 
(3)  similar  statements  in  the  performance  of 
a  private  duty,  either  legal  or  moral." 

In  Johtuon  v.  Bradttrttt  Co.,  tvpra,  th» 
commercial  agency  sought  to  justify  a  false 
charge  made  against  the  plaintiff  under  ths 
"Dlea  of  privilege.  After  showing  that  th» 
'alse  charge  was  not  made  in  the  performance 
of  a  public  duty,  Jackson,  Ch.  J.,  said:  "If 
one  makes  it  his  business  to  pry  into  the  af- 
faira  of  another  in  order  to  coin  money  for 
his  investigations  and  information,  he  must 
see  to  It  that  he  communicates  nothing  that 
is  false."  And  be  held  that  the  communica- 
tion made  under  a  contract  similar  to  the  one 
introduced  in  evidence  in  this  case  was  not 
the  result  of  a  private  duty,  either  moral  (a 
legal,  In  the  sense  of  the  Stetute,  and  wa» 
not  privileged. 

"J  we  should  advert  to  the  circumstances  ot 
publication  of  this  libel,  we  could  point 
out  circumstances  tmm  which  a  jur^  might 
infer  express  malice.  The  information  was- 
obtained  from  Mr.  Balke.an  attorney  at  Alma, 
where  Pollasky  Bros,  carried  on  business. 
He  was  their  correspondent  at  that  place. 
On  February  30, 1887.  he  sent  a  letter  by  mall 
from  Alma,  addressed  to  George  H.Minchener, 
Detroit,  in  which  he  stated :  "  I  write  to  in- 
form you  that  there  has  been  a  chattel  mort- 
gage of  (10.000  filed  in  this  townshio  upon 
uie  stock  of  dry  goods  and  clothing,  boots 
and  shoes,  of  Pollasky  Brothers,  running  to 
Citizens'  National  Bank,  Detroit.  ThiiA  it 
is  the  forerunner  of  a  failure.  Would  advise 
caution  in  dealing  with  them."  This  was  re- 
ceived at  the  Detroit  office  of  Dun  &  Co.  oa 
the  21at,  and  the  letter  was  opened  by  tl>» 


aoe 


HlCmCIAII  SUPHEU  COUBT. 


3vKm, 


«hlef  clerk,  Thoroaa,  wtio  knew  tlut  then 

WB«  no  Chizens'  National  Bank  in  Detroit. 
Ee'knew  that  the  information  was  not  correct 
In  tliat  particular.  Notwithstanding,  he  took 
this  letter,  and  directed  a  type- writer  to  make 

•  report  to  Bend  out  in  proper  form,  as  fol- 
lows: "PollBsky  Brothers,  drv  goods,  cloth- 
lag,  boos  and  snoes,  Alma,  Gratiot  County, 
Hlchigan.— A  chattel  mortgage  of  (10,000 
has  been  filed  in  this  township,  covering  their 
stock  of  drr  goods  and  boots  and  shoea,  run- 
nlng  to  Citizens'  National  Bank,  Detroit. 
It  is  thought  that  this  ma^  be  the  forerunner 
«f  a  failure.  Would  advise  caution  In  deal- 
ing with  them,  and  prom^  actum  on  Ihi  part 
if  credilori."  The  words  in  Italics  were  added 
in  the  Detroit  office,  and  were  very  pemiciouB 
in  their  e^ct  upon  Pollaskj  Bros.,  for  they 
not  ODly  found  Uielr  credit  ruined,  but  their 
creditors  took  prompt  action  in  presenting 
«laimH  that  were  Dot  due  as  well  as  those  that 
were.  R.  G-  Dun  &  Co.,  at  Detroit,  advised 
Balke  that  there  must  ba  some  mistake,  as 
there  was  no  such  bank  in  Detroit,  and  re- 
-Quested  him  to  Investigate  further,  and  re- 
port, and  instead  of  waiting  for  the  result 
■of  such  Investigation,  sent  out  the  notiflca- 
tion  sheet  uncorrect«d,  and  containing  the 
wtkolty  false  statement,  on  the  ZSd  of  Febru- 
ary. It  would  seem  tliat  plenty  of  time  had 
«lapsed,  where  daily  mails  and  telegraphi 
wires  connect  the  two  points,  to  ascertain  the 
truth  of  the  report. 

3.  Is  George  H,  Minchener  liable  for  the 
publication  of  this  libel!  The  attocpey  for 
the  plaintiffs  insists  that  the  facts  in  the  case 
-directlv  connect  the  defendant.  Minchener, 
wiUi  the  publication,  and  eatabllsh  an  im- 
plied consent  to  and  autliarl  nation  of  the 
publication  of  the  libel  complained  of.  Be 
-claims  that  "the  evidence  was  uncontradicted 
that  the  luformation  contained  In  the  item 
in  the  notiScatlou  sheet  concerning  plaintiffs 
was  sent  to  the  office  of  the  defendant,  Min- 
chener, in  Detroit,  in  a  letter  by  one  Balke, 
«n  attorney  at  Alma.  Mich.  It  fs  addressed 
to  'OcoTge  H.  Mindiener,  Detroit,  Mich.,' 
not  to  R.  G.  Dun  &  Co.,  or  to  Geo.  H.  Min- 
chener, Agent  K  G.  Dun  &  Co.,  but  to  Geo. 
E.  Minchener  personally  and  Individually. 
There  is  not  a  line  or  word  in  the  letter  to 
indicate  that  Jt  was  intended  for  R,  G.  Dun 
-A  Co.  The  defendant  swears  he  did  not  re- 
ceive it,  but  found  it  in  the  office  of  R.  G. 
Dun  &  Co.,  of  which  he  was  the  manager, 
«nd,  when  he  found  It,  that  it  was  opened. 
And,  In  explanation  of  this,  he  says  that 
•tamped  envelopes  are  fumiahed  to  the  attor- 
neys of  the  agency,  in  which  to  reply  to  in- 
Juiries,  and  that  those  envelopes,  for  the 
>etroit  of&ce.  and  scut  out  therefrom,  were 
addressed  'George  H.  Minchener ;'  and  he 
leaves  it  to  be  Inferred  that  this  letter  came 
In  one  of  these  envelopes,  and  was  opened  by 
bis  chief  clerk,  Charles  F.  Thomas,  who  pre- 
pared the  notification  sheet  from  It,  and  also 
lent  out  the  notices  to  the  other  offices  of  R. 
<3.  Dun  &  Co.  Minchener  testifies  that  all 
letters  in  envelopes,  with  the  printed  address. 
'Geo.  H.  Minchener,  Detroit,  Mich.,'  would 
go  into  his  chief  clerk's  hands,  whose  duty  it 
would  be  to  open  them,  and,  unless  there  was 
•omething  exceptional  in  connection  with  the 
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matter,  Hinchener'a  attention  would  not  be 
called  to  it."  And  he  cont«nds  that,  "  If  m 
believe  Hinchener'a  testimony,  tfa«  can 
therefore  stands  thus ;  Minchener  autborizei 
Thomas  to  open  all  letters  addressed  to  him, 
and  to  incorporate  in  the  uotiQcstlon  aheeti 
whatever  items  of  news  be  finds  in  snch  let- 
tere  without  consulting  him,  "unleaB  ttiera 
was  something  exceptional  in  connection  with 
the  matter.'  Thomas,  acting  under  this  au- 
thority, receives  the  Balke  letter,  preparei 
the  notification  sheet  from  the  informntion 
therein,  and  sends  out  this  false  and  vricked 
libel  broadcast  all  over  the  United  States. 
When  sued  for  the  serious  damage  whicb  the 
libel  has  caused  the  plaintiffs,  he  replies: 
'I  knew  nothing  whatever  about  It.  Ton 
must  sue  Thomas,  mj;  chief  clerk,  or  R.  O. 
Dun  ft  Co.,  my  principal,  but  you  can't  sua 
me  because  of  anything  my  chief  clerkdid.'  ' 

The  plaintiff's  counsel  also  contends  that 
the  principles  of  retpcmdeat  tuperirrr  do  not 
apply  in  cases  for  libel ;  that  the  proposition 
is  general  and  elementary  that  "everyons 
who  requests,  procures  (v  commands  another 
to  publish  a  libel  is  answerable  as  though 
he  published  It  himself,  and  such  a  requrat 
need  not  be  expressed,  but  mw  be  inferred 
from  the  defendant's  conduct,"— citing  Od- 
gers.  Libel  and  Slander,  15S. 

The  same  work,  at  page  859,  lay*  It  down 
as  the  law  that  "  if  any  agent  or  sermnt  be 
iu  any  way  concerned  in  writing,  printing, 
publiahlne  or  selling  a  libel,  he  will  be  boui 
civilly  and  criminally  liable.  If  a  clerk  c* 
servant  copy  a  libel,  and  deliver  the  copy  he 
has  made  to  a  third  person,  he  will  be  liable 
as  a  publisher.  That  his  master  or  employs 
ordered  him  to  do  so  will  be  no  defense."  It 
is  not  necessary  to  go  to  the  full  extent  of 
the  text  bo  hold  an  agent  liable  severally  or 
jointly  with  the  principal. 

"In  general,"  says  Mr.  Jtutia  Cooley,  "all 
persons  in  aaj  manner  instrumental  in  mak- 
ing or  procuring  to  be  made  the  defamatory 
publication  are  Jointly  and  severally  respon- 
sible therefor.     Therefore  one,  in  lie  course 
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There  was  testimony  in  the  case  snfficient 
to  be  submitted  to  the  jury  upon  the  qnestion 
whether  Minchener  published,  or  caused  to 
be  published,  the  publication  alleged  to  be 
libelous,  and  the  court  erred  in  taking  the 
case  from  them. 

Tk»  judgmeni  mufi  be  rmtried,  and  a  nmt 
rM  granted. 

The  other  Justlcee  concurred. 


PEOPLE  or  the  State  of  MICHIGAN 
FeUz  BODCHARD,  Appt. 
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A  MOW  on  which  i 
nre  eold,  anchored  In  water  about  five  feecdecf 
and  about  one  ball  mile  from  shore  upon  Om 
waters  of  the  Sacluaw  Bay,  Is  not  within  aoj 
townihip  tn  Hlchl^aii,  and  no  ptoaaoutlon  oan  b* 
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had  for  ■DohMhfDiideTtha  statute  whlol)  mubea 
the  ahora  tba  boundur  Has  Of  munloipal  <i<K-pO- 
istloiia.  altboug-h  rIgiiU  01  land  owiieTS  for  flablng 
purpoaes  are  ezUniled  bi'  tba  itatuua  over  Uie 


(Anvntt  1,  MO) 

APPEAL  br  defendant  from  a  Juagmeot  of 
the  Circuit  Couit  for  Ba;  County,  convlct- 
iuf;  him  of  the  offense  of  soIIIhk  [□toxicaliag 
liquon  wilbout  paying  the  requisiie  tax  for  tbe 
privilege.     Beserted, 

The  facts  lufflcientlj  appear  In  the  opinii    . 

Uettrt.  Van  Klseok  aod  UoCormlok 
(or  appellanL 

Jfr.  i,iirtla  E.  Pieree.  PfM.-Atts.,  for 
■ppelleea. 

CftUll,  j;,  deliTeredUw  opinion  of  the 

The  defendant  was  convicted  In  the  Cir- 
cuit Court  for  Bay  County  of  Belling  spirit- 
uoua,  Intoiicatine,  brewed  and  fermented 
liquon  at  retail  without  having  paid  the  tax 
tcquiied  b}  law. 

The  People,  to  maintain  and  prove  the  ti 
■iw  on  its  part,  Introduced  evidence  showing 
th»t  the  defendant  was  the  owner  and  roaster 
of  the  Kow  Ida  May  ;  that  on  tbe  Tth  day  of 
July.  1689,  said  scon  was  anchored  and  Bta- 
tionNl  on  the  waters  of  Saginaw  Bay,  about 
one  balf  mite  from  tbe  west  shore  ot  the 
Saginaw  Bay,  opposite  the  Township  of 
Bangor,  In  the  County  of  Bay,  The  water 
where  the  boat  was  anchored  was  about  five 
feet  in  depth.  Tbat  on  the  day  aforesaid  the 
defendant  was  on  board  of,  and  bad  charge 
of.  said  boat,  and  had  In  said  boat  a  load 
of  spirituoua  and  intoxicating,  and  malt, 
brewed  and  fermented  liquors.  On  the 
west  side  of  Saginaw  Bay,  in  said  township 
and  county,  there  are  three  Bummer  resorts, 
known  as  "Oa-st-ka,"  "Belle  View"  and 
"  Reservation  Beach ;"  and,  on  the  day  afore' 
Mid  several  hundred  persona  were  sojourn- 
ing at  such  places,  (hi  that  day  defendant's 
boat  was  anchor^  opposite  Oa-at-ba  Beacji, 
4nd  was  easily  accessible  both  by  persons 
rowing  out  in  small  boats  and  bj  bathers. 
And  that  perwHis  who  rowed  out  In  small 
boats,  and  bathers,  boarded  the  scow  Ida 
May,  and  purcliaaed  intoxicating,  malt, 
brewed  and  fermented  liquors  from  defend- 
ant, and*that  the  persona  purchasing  such 
IiqnoT«  became  and  were  Intoxicated.  It 
was  also  shown  that  the  defendant  had  not 
paid  the  tax  required  bv  law  for  the  sale 
ot  spirituous  and  Intoxicating  liquors,  or 
tor  malt,  brewed  and  fermented  liquors. 
The  defendant  offered  no  evidence.  The  de- 
lendant,  by  his  counsel,  then  requested  the 
court  to  instruct  and  charge  the  Jury  that 
there  waa  no  evidence  in  said  cause  whi^ 
would  entitle  the  People  to  a  verdict,  and 
that  the  defendant  was  entitled  to  a  verdict  of 
■K)t  guilty  1  which  request  tbe  circuit  Judge 
Oen  and  Uiere  refused,  and  thereupon  charged 
ud  instructed  said  Jury  that,  if  thej  believed 
Ihe  testimon;,  the;  might  tiring  In  a  ver- 
tlict  of  guilty-  The  Jury  render^  a  verdict 
of  guilty. 

The  defense  relied  on  by  defendant  Is  that 
Iw  Tss  not  canjing  on  the  business  of  selling 
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this  State ;  t^at  t&e  boundaries  of  Bangot 
Township,  opposite  which  his  boat  was  an- 
chored, donot  extend  Iwyond  the  shore  line  ot 
Saginaw  Bay ;  that  there  was  no  reason,  there- 
fore, why  he  should  pay  tbe  tax  required  hj 
law  to  that  township  rather  than  another; 
that  the  Statute  of  18»7  (Laws  1887,  p.  445), 
making  It  unlawful  to  engage  in  the  busi- 
ness of  selling  spirituous  and  intoxicating 
liquors  "without  having  paid  in  full  the  tax 
required  by  the  Act,"  does  not  apply  to  thii 

The  sole  question,  tben,  to  l>e  decided,  la. 
Does  the  Township  of  Bangor  extend  beyond 
the  shore  line  of  Saginaw  Bay,  so  as  to  In- 
clude within  its  boundaries  and  Jurisdiction 
the  place  where  respondent  was  doing  busi- 
neasf  This  la  an  ihtereeting  and  Important 
question  in  this  State,  which  has  a  coast  line 
bordering  upon  the  Great  Lakes  aggregating 
more  than  1,600  miles.  If  the  claim  miule  by 
respondent  is  good,  then  it  may  be  possible  to 
conduct  the  business  of  selling  liquors,  with- 
out any  restraint  or  regulation  of  law,  at 
many  pointa  In  this  State  opposite  pleasure 
resorts,  where  the  presence  Of  large  numbers 
of  idle  persons  wilt  make  such  ousiness  e*- 
peciallvdangerous. 

The  Township  ot  Bangor  was  organized 
by  the  board  ot  supervisors  of  Bay  County 
In  1869-  It  Included  at  that  time  the  follow- 
ing surveyed  townships  i  14  N. ,  ranges  4  and 
BE.,  lying  west  of  Saginaw  River ;  fractionat 
township  IG  N.,  ranges 4  and  B  E.  ;  and  frac- 
tional township  10  N.,  r&nges  4  and  S  ^ 
Laws  ISSB,  p.  1130. 

The  boundaries  of  these  surveyed  townships 
bordering  on  the  bay  extended  only  to  the 
shore  line,  according  to  the  government  sur- 
vey.    1  Lester,  Land  Law,  714. 

The  Township  of  Bangor  was  organized, 
and  Itg  boimdarles  defined,  by  reference  to 
lines  already  established  by  orQcial  surveys. 
It  Is  dilficult  to  see  how  such  boundaries  can 
properly  be  extended  by  Judicial  construction 
to  include  territory,  whether  of  land  or  wat«r, 
outside  such  surveyed  lines.  There  is  a 
practical  difBculty  in  establishing  any  rule 
as  to  the  distance  that  the  boundaries  of  ft 
township  shall  extend  Into  the  wator  on  a 
shore  line  when  the  indentations  by  bays  and 
otherwise  are  so  frequent  as  to  cause  such 
lines  to  intersect  each  otber  at  irregular  dis> 
tances  from  the  shore.  The  same  difficulty 
operates  with  reference  to  county  lines.  It 
was  this,  no  doubt,  that  led  the  legislative 
council,  as  early  as  In  1831,  to  provide,  in 
an  Act  for  the  organization  of  various  coun- 
ties, that  tlie  boundaries  of  the  Counties  of 
Allegan,  Ottawa,  Oceana, 
Arenac  (now  Bay)  so  for  -■  "■ 
the  Great  Lakes  should  n 
8  Ter.  Laws,  871,  873. 

Limiting  the  iMundariea  of  counties  by 
the  shore  lines  also  led  to  the  provision  in 
the  Revised  Statutes  of  1888,  giving  to  cer- 
tain counties  bordering  on  the  Great  Lakes  a 
common  Jurisdiction  of  all  offenses  com- 
mitted on  such  lakes  within  this  State. 
Rev.  StaL  1838,  p.  S4;  How.  Stat.  §g  443 
451. 

These  Statutes  not  only  do  not  operate  to 
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aztond  tlie  territorial  boandaries  of  tlie  shore 
counties  into  tbe  Great  Lahra,  but  tbej  are 
■a  express  leglalative  recosnitiOD  that  such 
boundaries  do  not  so  extend,  by  plncing  over 
the  territory  covered  by  water  a  new  and 
peculiar  jurisdiction. 

It  may  be  claimed  that  as  the  rights  of  the 
owners  of  the  land  bordering  on  wie  bay  e«- 
t«nd  into  the  bay  for  a  distance  of  one  mile 
from  the  shore  for  the  purpose  of  flshing 
(How.  Stat.  §  2173).  that  perforce  f- 
boundaries  of  the  township  are  likewise  _. 
extended.  But  this  cannot  be  true.  The 
boundaries  of  a  municipal  corporation   are 


fixed  by  law,  and  cannot  be  jnade  to  depend 
upon  the  fact  that  the  owners  of  land  within 
.the  limits  have  rights  appurtenant  extending 
beyond  such  limits. 

I  am  of  the  opinion  that,  under  the  law  aa 
it  DOW  is,  the  respondent  is  not  guilty  of  the 
offense  charged ;  sad  the  attention  of  the 
Legislature  Is  respectfully  csiled  to  this  ap- 
parent slip  in  the  Statute,  which  may  b* 
easily  remedied. 

The  etmviclion  of  the  T«»pondeat  muH  b»  lat 
luide,  and  the  prisotier  discharged. 

The  other  Justices  concurred. 


KENTUCKY  CODRT  OF  APPEALS. 


riDELITT  TRUST  A  SAFETY  VADLT 
CO.,  Assignee  of  the  Eentucliy  Flour  Co. 

•. 
MEBCHANT'S  NATIONAL  BANK. 


A.  bank  ean  aet  off  depoalta  mBde  bj  ane 
who  eubeequont)>  omkcs  an  BHlgDmeat  fur  cred- 
itors ninilnBt  a  debt  ovIngtottbTtbe  lasalTent, 
but  whldh  had  not  matured  at  the  time  ol  Uia 


favor  of  defendant  in  an  action  brought  to 
recover  the  amount  of  a  deposit  made  with 
defendant  by  plaintiff's  assignor.     Aprawa. 

The  case  sufficiently  nppeare  in  the  opinion. 

MeuT*.  Thomas  B.  FalrleiBh  and  P»l*w 
lelKh  A  Strfttia  for  appellant. 

Me**ri.  Brown.  Hninphrsr  *  Dftvie 
for  appellee. 

Holt,  J.,  delivered  the  opinion  of  tbe  court: 
The  Kentucky  Flour  Company,  on  June  15, 
1888,  made  s  geneixl  assignment  for  the  benefit 
of  its  creditors.  Among  (hem  whs  the  appel- 
lee, the  Merchant's  National  Bank,  to  the 
amount  of  nearly  |30,000.  It  had  In  its  hands 
the  time,  arising  from  cash  deposits  mad« 


Not*.— Ssl-af  of  inilliiuliliil«d  erun-ilMnand. 

It  Is  a  rule  In  equity  that  oross-demands,  tbouBh 
nnllquldnted  by  JudsmeDt.  vill  be  set  off  asalni 
eacb  other.  If  from  tbesltuaCInn  of  the  parties  Jus- 
tice cannot  othervlae  be  done.  Memoranda  ol 
eauBM  not  reported  in  full.  Kl  N.  Y.  teZ;  Oar  T. 
Oa7, 10  Falce,  M.  i  N.  Y.  Ch.  L.  ed.  lOISi  Knapp  r. 
Bumbam,  II  Pal^e.  S30,  S  N.  Y.  Ch.  L.  ed.  UB;  Sea- 
nan  T.Van  Ransselaer.  10  Barb,  m;  Lindsay  v.  Jaok- 
MD,  i  PaJse,  tSl. )!  N.  Y.  Ch.  L.  ad.  ICSS;  Williams  T. 
DavleB,  1 81m.  Ml:  Clark  r.  Cort,  1  Cralr  *  P.  UK; 
BawaoD  t.  BamusI,  Id.  ISL 

Insolvenoy  of  a  partr  would  antborlze  a  oonrt 
of  equity  to  Interfere  Independently  of  itati 
Kvulatlons.  WolcottT.BulllTan,  1  Bdw.  Ch.  WS,~B 
N.  T.  Ch.  I,,  ed.  IBS. 

It  la  the  foundation  for  tba  Interposition  of  a 
eonrt  of  equity  on  an  application  to  compel  a  set- 
off, and  thus  satisfy  both  demands.  Wulsohnar  v. 
Bells.  BT  ind.  7B;  Kel^htley  r.  Walls. » Ind.  JB!;  Qay 
T.  U«7. 10  Palffe,  BTfl,  <  -V.  Y.  Ch.  L.  1D18;  Smlldi  v, 
VeItou,4BN.T.«2£j  Schleffellln  T.BawUns,  1  Daly. 
BO.  U  Abb.  Pr.  U(;  Story,  Bq.  I  lt».  BuaseU  v. 
OoQway.  II  CbL  IQ£i  Bobbins  v.  HoUey.  1  T.  B. 
Hon.  IM;  Second  NaL  Bank  of  Clnolnnatl  T.  Hem- 
Inrway,  84  Ohio  St.  881;  White  v.  WlHgina,  SE  Ala. 
<H;Pondy.ljmith,4C0DD.aT;  Pom.  Hem,  168:  Jor- 
dan T.  Sbarlook,  «  Pa.  886;  Smith  v.  Moeby,  0 
Helsk.  601:  Piatt  t.  Bentlej.  11  Am.  I.  R^.  N.  8. 
ITl:  Horse,  Banks  and  Banldngr.  1 888;  Wannan,  Set- 
OS,  1 181:  Bradley  *.  An<al,  8N.  Y.  ITC;  Smith  v.  Foz, 
tSN.  T.OTl;  Colt  V.  Brown,  LEOraylB^  VanWas- 
oner  T.  Patenon  Oaa  U^ht  Co.  tS  N.  J.  L.  ESS; 
Bappy  7.  Bappy,  48  Mo.  8!U  Skllsa  v.  Houston,  1 
Cent.  Bap.  8TS,  110  Pa.  St. 

A  bonk  against  vhlch  suit  la  brought  la  liable  to 
the  same  rule  of  aet-oft  as  other  defendants.    Qyr- 
lob  V.  Oapital  StaU  Bank  (Misu  Got  18,  uao. 
•  L.RA. 


Abankholdinc  aol 
Insolvent  bank,  wben  si 
latter,  may  use  suoh  ol 
defense  la  shown  ar~'~ 


In  an  aotJon  a^nst  a  bank  by  on  administrator 
of  ■  deceased  depositor,  to  recover  the  amount  of 
the  deposit,  the  bank  may  set  off  the  amount 
of  a  note  of  suoh  depositor  irblah  ins  due  st  tbn 
time  of  the  letter's  death.  Traders  Hat.  Bank  t. 
Cieeson,  TI  Tex.  886. 

A  elalm  aoqulred  attm  anlsnmeot  oanoot  be  set 
off  Kgainst  anlttnee.  even  If  It  baoomce  due  befot« 
Bulc  oommenced.  Ohipman  t.  Ninth  Nat,  Bank,  U 
Cent,  Bep.  88S,  120  Pa.  88. 

Where  part  (^  the  property  assigned  Is  ^lash  bank 
huMnna,  whlcji  ssslgnes  Immcdlatoly  demsods,  tbs 
bankoannotsetoStheaaBlgnor's  unmatured  oom- 
mendal  paper  whiobtt  holds.    IMd. 

A  bank  cannot  set  off  a  Urm  debt  sgalnst  a  d*- 
posftmadeby  a  partner  alone  after  dissolution  of 
the  Brm.  The  partner  oould  lawfully  rest  a  t>ona 
'  ~  I  creditor  with  full  power  to  oolleot  sodi  deposit. 
Internal.  Bank  of  OhlaagO  v,  Jones.  T  West.  Vla^ 

las.  US  m.  4(?r. 

A  bank  has  a  right  of  setoff  as  against  a  deiioait 
only  when  the  Individual  who  IsSolh  depositor  anil 
debtor  stands  in  both  these  obaraoters  alike  In  pre- 
olsely  the  same  relation,  and  on  preolsaly  tbe  mtam 
'DoUnr.  towards  the  bank.   iMiL 

Equity  requires  eroas^demands  to  be  set  oil.   8aa 

tA*  to  Uerwln  t.  Austin  (Conn.)  T  L.  B.  A.  81. 

niongh  unllqaldated  oroB-demands  will  be  set 
off.  See  note  to  Ekrmera  Deposit  Bank  t,  Penn 
Bank  (Pa.)  S  L.  B.  A.n& 

Dootrlne  of  set-off  dtaoassed.  Bee  nets  to  Hem. 
pUaAC  B.O0.T.Qrear<TeiUi.)lL.B.A.«iL 


TiDEIJTT  TBUBT  &  SUVTT  V^DLT  CO.  ^ 


Hrbceakt'b  Natioha.1.  Bask. 


10» 


In  ths  Floor  CompuT  on  and  before  tbe  day 


and  UM  aaugnee  snes  to  recover  this  sum.  The 
Bank  dsimB  the  right  tocredititDponltedebt. 
Tbe  facia  above  slated  appear  from  the  petition. 
It  la  bf  no  meaoB  certain  whether,  upon  Its 
arenneDts,  the  debt  owing  to  tbe  Banli  should 
be  anuidered  as  havlDg  been  due,  or  not  due, 
at  the  time  of  the  assigumeot.  We  will,  how- 
erer,  vith  a  view  to  a  full  consideration  of  the 
qneslion.  but  with  some  doubt,  assume,  as  con- 


lower    court   disinimed'    the    petition    upon 
demurrer. 

The  Queation  before  as  li  whether  a  bauk 
«an  apply  depotita,  made  with  It  by  one  who 
eabsrquen  tly  makes  an  assignment  for  the  bene- 
fit of  hia  crediiora,  as  acreait  upon  a  debt  ow- 
ing to  It  by  the  insolvent,  but  which  had  not 
matured  at  the  time  of  ihe  assignment  Courts 
of  etgulty  in  this  State  applied  tbe  doctrine  ot 
equilabJe  set-off  prior  (o  the  existence  of  our 
Statute.     It  was  found  to  be  necessary  to  com- 

tlete  Justice  in  cases  where  some  fact  existed 
npniring  (he  efficacy  of  the  lejs^al  remedy. 
Grounds  must  exist  for  Its  application,  and  in- 
solvency bas  long  been  recognized  as  one  of 
them.  It  Is  urged  that  equably  among  credlt- 
ora  is  equity,  and  that  to  allow  the  Bank  to  ap- 
ply tbe  deposit  upon  tbe  indebtedness  to  it 
would  defeat  an  equitable  distribution  of  the 
InsolTent'a  estate.  It  is  true  that  equality  In 
■nch  a  case  is  the  policy  of  tbe  law,  but  it  would 


beinequltable  to  extend  it  so  tar  as  to  disregard 
existing  equities.  It  would  be  uucoDScienlioua 
for  an  insolvent  to  coerce  tbe  payment  of  hit 
claim  from  one  to  whom  he  is  indebted  in  a 
larger  sum,  allbough  tbe  debt  of  the  latter 
might  not  be  due.  The  insolveut  should  not, 
ex  xgtto  et  bono,  have  such  a  right. 

In  the  case  of  Ohmavit  v.  £tMA,  84  Ky.  6S8, 
two  parties  executed  a  Joint  obligation.  Before 
Its  maturity,  one  ot  them  made  an  assignment 
for  the  ben^t  of  his  creditors.  After  tbe  a»- 
signmenl  tbe  other  Joint  obli^r  paid  tbe  entire 
debt.  In  an  action  agaiusl  bim  by  the  assignee 
upon  a  note  executed  by  him  to  the  assignor,  it 
was  held  that  he  could  set  otf  one  halt  tbe  joint 
debt  paid  by  him.  Here  tbe  claim  of  tbe  party 
asking  the  set-off  had  not  matured  at  the  time 
of  tbe  assignment.  A.  right  of  set-off  would, 
however,  have  existed  as  against  the  assignor 
in  the  event  of  no  assignment;  and  the  assignee 
merely  took  the  estate,  for  the  benefit  of  tbe 
creditors,  subject  to  all  existing  equities  and 
dlscouDta.  He  is  not  an  assignee  for  value,  bnt 
a  volunteer,  and  any  claim  of  the  insolvent 
upon  a  parly  coming  to  bis  hands  is  subject  to 
the  same  right  ot  set-off  which  would  have  ex- 
isted againstii  if  no  assignment  had  been  made. 

It  is  contended,  however,  that  a  bank  stands 
In  a  differeol  attitude  from  a  mere  individual, 
because  its  depositor  would  have  tbe  right  to 
check  out  hia  deposit  at  any  time  prior  to  the 
assignment,  and  the  bank  would  have  no  right 


BcloMon  between  (Ac  depositor  and  Uie  bonlc. 

The  telatlOD  between  thedepoeltor  of  monej  In  k 
tank  and  the  bank  ts  that  of  debtor  and  oredltor. 
and  DOthtns  mora.  FbiBnIi  Bank  of  New  York  v. 
SbteT.  Ill  U.  S.  US,  SB  L.  ed.  TM;  Lrncb  V.  E^rst 
Hal.  Bank,  0  Cent.  Rep.  MS,  107  H.  T.  170;  SXoi  Nat 
Bank  v.  Fourtb  Nat.  Bant.  MiS.Y.fS:  Crawford  v. 
Vat  Side  Bank,  1  Cent.  Bep.  KA,  100  N.  Y.  BS:  Cen- 
tral Nat.  Bank  of  Baltimore  v.  OoaneoUout  UuL  L. 
Ins.  Oo.  1«  n.  S.  51.  M  L.  ed.  W8.  See  note  to  Fifth 
Ifat.  Bank  of  Ptttabursh  v.  Aahworth  (Pa.)  t  L.  B. 
A-tfl. 

A  dcvoalt  of  moDsr  not  being  siieoial.  antltllDf 


DOttl 


•  the  relation  of  dt 
and  oredllor  between  the  depositor  and  tbebank; 
the  latter,  beoomlns  a  debtor  to  tbe  former  for  the 
amount  deposited,  is  liable  to  pa;  on  demand. 
Manb  v.  Onetda  Central  Bank,  St  Barti.  80O;  Boer- 
ton  V.  Fulton  Nat.  Bank,  43  How.  Pr.  eiT;  Ketcbum 
V.  Stevens,  aDner,tffi,atanned.UN.  Y.  489:  Beek- 
wlth  V.  Union  Bank,  i  Sandf .  eOi,  efflrmed,  V  N.  T. 
tU:  Oomnkendal  Bank  of  Albany  v.  Uusbea,  IT 
Tend.  H;  I>]rkera  v.  Leather  Mfis.  Bank.  11  False, 
«l£.tir.T.Cb.I..ed.8>iL 

TIM  bank  baa  tbe  absolute  and  le>al  title,  and  la 
Utbte  only  In  tbe  obaraoter  of  an  ordlnsir  debtor. 
EBerton  V.  Fulton  Nat.  Bank,  nijira;  Rt  Fmnklln 
Bink.  1  Faljre,  !4S,  i  N.  Y.  Ch.  L.  ed.  BSD;  Chapman 
V.  White,  tS.Y.  a»,  OraTHB  v.  Dudley,  KO  N.  Y. 
It-.  Lunt  V.  Bank  of  North  America.  IB  Barb.  ££1. 

The  right  of  the  depositor  Is  a  chose  In  action, 
and  hii  check  docs  not  tiansf  er  the  debt,  or  give  a 
Ueonpon  tttoa  third  person  wiQiout  tbe  assvotof 
tba  depoattarr.  National  Bank  of  tbe  Eepubllc  v. 
Utlard.  n  U.  S.  10  Wall.  157.  IB  L.  ed.  BBB;  Boseu- 
tbal  V.  Uaatin  Bank,  17  Bis  tchf.  328;  Bu  Iterworth  v. 
Peck.  S  Bow.  3U;  Bullard  v.  BHUdaJl,  1  Qrar,  aOS: 
Barker  v.  Anderson,  £1  Wend.  STi;  National  Bank 
V.  EUot  Bank,  G  Am.  L.  Btv.  711;  Bellamy  v.  Ma- 
SI.R.A. 


Jorlbanka.  S  Eng.  L.  ft  Bq.  GZE,  a»  Wharton  v. 
Walker,  i  Bam.  ft  C  ISBj  Warwick  v.  Kogeia,  S  Man. 
ftQ.  874. 

There  Is  no  privity  of  oontraot  between  the 
bolder  and  drawee,  whateverthere  maybe  between 
drawer  and  drawee.  The  drawer  may,  stop  the 
payment  of  his  check,  sad  the  banker  la  bound  by 
tbe  countermand  (Finlay  v.  American  Bich.  Bank. 
11  Bow.  Pr.  473|:  and  the  rule  as  to  tbe  assignment 
of  a  particular  fund  by  an  order  drawn  thereon 
does  not  apply  to  tsnk  oheoks.  Harrison  v. 
Wriffht,  100  Ind.  SSS-.  Chapman  v.  Wbtte,  6  N.  Y.  lift 
Bisley  v.  Pbenix  Bank,  88  N.  r.SlS;  Duncan  v.  Ber- 
lin, SO  N.  Y.  liSl;  People  v.  Uerohants  ft  ».  Bank  of 
Troy,  TB  N.  T.  268;  Hopklnson  v.  Forster,  L.  R.  U 
Eq.  74;  Re  Merrill,  71  N.  Y.  825;  Tyler  v.  Oould,  4S 
N.  Y.  tat;  Xtaa  Nat  Bank  v.  Fourth  Nat  Bank, 
48  N.  Y.  82,  87;  Harris  v.  Clark,  3  N.  Y.  «,  a  Barb.  B4; 
Winter  v.  Drury,  fi  N.  Y.SSr.  National  Bank  of  the 
Bepubllc  V.  Millard,  71  U.S.  10  Wall.  1S2,  U  L.  ad. 
897;  Marine  Bank  of  Chicago  v.  Fultoo  County 
Bank.  BS  C.  H.  3  Wall.  «!£,  17  L.  ed.  T3S;  8  Pom.  Eq. 
Jut.  EM. 

Cheoksare  of  the  Muneohancteras  bOls  ot  ei- 
ohanjta,  and  therefore  do  not  have  the  effect  to 
transfer  the  funds,  and  tbe  banks  upon  wbicb 
they  aie  drawn  are  nnder  no  obligation  and  can- 
not lie  compelled  to  pay  them  before  they  become 
due.  Curry  V.  PoweiB.  TON.  Y.Z18;  Lunt  V.  Bank 
of  North  America.  4B  Barb,  ffil;  Woodruff  v.  Msr- 
obants  Bank,  It  Wend.  B73;  Winter  v.  Drury,  S  N. 
Y.  G80;  Moses  v.  Franklin  Bank,  34  Md.  SSL 

An  unaccepted  check  does  not  operate  ass  trans- 
fer or  asslgnmentof  any  part  of  the  debt  or  create 
a  lien  at  law  or  fn  equity  upon  the  deposit  £tna 
Nat.  Bank  v.  Fourth  Nat  Bank,  46  N.  Y.  87;  Harris 
V.  Clark,  Winter  v.  Drury,  Chapman  v.  While  and 
National  Bank  of  the  Republic  v.  Millard,  supra; 
Thomhill  V.  Mall,  £  Clark  ft  F.  18;  Lowery  V,  Stew- 
ard,! Bosw.Gia. 


Sic 
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RHom  IsLASD  SnFRmiE  Coubt. 


JDI.T, 


slTeii  to  tbitd  pMllei.—yet  we  fall  lo  «ee  bow 
U  can  affect  the  qaeetlon  here,  isMinucb  u  tbe 
mooef  waanot  wltbdiawn  fram  tlie  Bank.  It 
la  true  tbi«  aeeina  to  bkve  been  the  grouod  apoa 
which  the  case  of  Bedaeith  v.  Union  Bank,  9  N. 
T  211,  waa  determined;  bat  tbeopinfoD  of  that 
caK  U  meager  in  Brfrument,  sod,  ao  far  as  rea- 
BOD  is  giveu,  it  ia  unBatiafacloiy.  In  the  case 
of  Jorrtan  v.  Natitmal  S.  it  L.  Ban/t,  74  N.  T. 
167,  cited  bj  couDsel,  no  eround  for  equ[table 
aeloff  was  presented.  Tne  opinion  expressly 
njB  BO.  It  Is  unquealioDably  the  law  that,  as 
between  individuala,  the  riglit  of  equitable  set- 
off eitstg,  although  tbe  debt  had  not  matured 
at  tbe  time  of  the  insolvency.  Ordinarily,  of 
course,  a  debt  not  due  cannot  be  set  o9  against 
one  already  due.  To  allow  It  would  M  to 
change  the  coatract,  and  advance  the  time  of 
payment  But,  where  the  party  asserting  the 
due  debt  la  a  nonresident  or  becomes  insolvent, 
then  either  of  these  conditions,  ipto  facto,  gives 
to  tbe  other  partv  tbe  rigbl  of  equitable  set-off, 
altbough  hia  debt  had  not  matured  \tbea  his 
debtor  became  insolvent,  or  thecoudition  arose 
giving  the  right  of  equitable  set  off.  In  tbe  ap- 
plicatioii  of  (he  rule  tliere  should  be  no  differ- 
ence between  an  individual  and  a  tiank.  There 
li  no  ground  for  a  distinction.  Tbe  bank  is 
merely  a  debtor  to  its  depositor.  It  is  true  tbe 
debt  la  p^'able  on  demand,  but,  if  tlie  money 


be  not  withdrawn,  and  the  depositor  b 
insolvent,  therigbt  of  equitable  set-off  exists 

fust  aa  in  case  of  coesistiog  demands  between 
□dividnala;  and,  in  case  the  depositor  aasigna 
for  the  benefit  of  bis  creditors,  his  assigpee 
takes  tbe  estate  subject  to  any  equities  which 
existed  against  tbe  assignor  at  the  time  of  tbe 
aasignment. 

It  is  said,  however,  that  such  anile  wfll  lead 
to  Inequitable  preferencee,  and.  In  effect,  do- 
atroy  the  efficacy  of  what  is  generally  known 
astbe  "Statute  of  18S6," relative  to  a  prefer- 
ence of  a  creditor.  We  tbink  tha  alarm  of 
aounsel  ia  gtoundleaa.  If  a  deposit  were  mada 
with  a  bank  in  contemplation  of  Insolvent^, 
and  with  a  design  to  prefer  it,  those  being  th« 
grounds  upon  which  that  Statute  declares  tba 
entire  eatate  of  tbedebtor,  including  that  trans- 
ferred, shall  inure  for  tbe  benefit  of  Us  credit- 
ors  geuerallv,  a  state  of  case  would  be  presented 
not  now  before  ua.  We  cannot  presume  thb 
Is  such  a  case,  because  here  the  Company  wa* 
evidently  engaged  In  a  considerable  buainesa, 
having  numerous  transaclione  with  its  Bank, 
and  tbe  deposit  In  question  is  a  (Mmparativelj 
small  one.  This  question  ia  not  presented  1^ 
tbe  petition,  and  it  would  be  improper,  there* 
fore,  to  intitnale  any  opinion  as  to  it. 


RHODE  ISLAMD  SUPREME  COURT. 


A  dark  and  bar-t«ndar  hlrsd  Itar  one  en> 
tire  coBBldenitl4»  by  a  dealer  In  grooeriea 
and  IntoxtoaUnK  liquors,  the  sale  of  the  tatter  be- 


<J<il7  u.  usa) 


Hatteeont  ir.,  delivered  tbe  opinion   of 
the  court: 
This  is  an  action  of  aasumpait  to  recover 

moneys  claimed  to  be  due  to  tbe  plaintiff  from 
the  defendant  under  a  contract  of  birlng. 
It  appears  from  the  evidence  reported  that 
the  plaintiff  was  employed  by  tbe  defendant 
in  his  businesa  of  a  dealer  In  groceries  and 
liquors,  aa  a  bar-tender  and  clerk,  from  No- 
vember 37,  1886,  until  April  19,  1888,  and 
was  to  receive  aa  wagea  |18  per  month  until 
May  1,  1887,  and  $26  per  month  thereafter. 
At  the  trial  tjie  defendant  aet  up  aa  a  defense 
&L.R.A. 


liquors  Delng  prohibited  by  law  when  Ui» 
contract  of  hiring  was  made,  and  during  tbe 
period  of  tbe  plaintiff's  employment.    The 

Jury  returned  a  verdict  for  Uie  plaintiff  ftw 
187.84.  Tbe  defendant  moves  for  a  aew 
trial,  on  the  ground  that  the  verdict  is  against 
the  law  and  the  evidence. 

Tbe  principle  tliat  if  a  contract  at  promise 
be  founded  on  a  legal  and  an  Illegal  consider* 
atlon,  and  the  illegal  consideration  cannot 
be  separated  from  ^e  legal,  and  rejected,  the 
illegality  of  part  vitiates  the  whole,  to  that 
no  action  can  be  maintained  upon  it  aa  a 
contract.  Is  conceded ;  but  It  is  auggeated 
that,  inasmuch  aa  the  contract  is  Illegal  and 
void,  and  is  therefore,  as  it  is  contended,  a 
nullity,  the  plaintiff  ia  entitled  t 


upon  a  gvanium  joanul,  what  such  services 
were  reasonably  worth,  and  therefore  that  tbe 
verdict  may  be  supported.  We  do  not,  bow- 
ever,  agree  with  the  suggestion.  Although 
acontnurt  thus  infected  with  illegality  is  re- 
garded in  law  as  a  nullity,  in  so  far  that  the 
law  will  not  lend  Its  aid  to  enforce  it,  it  ia 
nevertheless  not  treated  aa  if  it  had  no  exis- 
tence in  fact.  The  lllegaliW  extends  to  every 
part  of  the  transaction,  and  It  cannot,  there- 
fore, be  made  the  foundation  of  an  aasump- 
ait. Both  partiea  are  in  pari  ddicto,  and  the 
law  will,  for  that  reason,  not  aid  either 
patty  to  enforce  tbe  contract,  but  leaves  them 
where  it  finds  them.  It  may  aometimee  hap- 
pen, in  consequence,  that  a  defendant  may 
gain  a  pecuniary  benefit  by  reason  of  his 


.  Bear. 


Ill 


wnsut-dolng,  or  of  Hut  in  which  he  has 
eqnallr  psiticipatBd ;  but  It  1b  not  for  the 
nke  <a  the  defendant  that  his  objection  to 
hjs  own  illegal  contract  Is  sustained. 

In  Sobnan  t.  Jahnion,  Cowp.  841,  &4S, 
lord Hansfleld  remarks :  "The  oojection  thai 
■  contract  Is  Immoral  or  lIlsKsl  as  between 
ptaintiS  and  dstenilaiit  sounds  at  all  times 
Tsry  ill  in  the  mouth  of  the  defendant.  It 
is  not  for  his  sake,  bowerer,  that  Che  obiec- 
tion  is  ever  allowed,  but  it  is  foundea  in 
general  principles  of  policy,  which  the  de- 
fendant has  tjie  advanU^  of,  contrarr  to  Che 
real  justice,  as  between  him  and  the  plaintiff, 
be  accident,  if  I  ma,^  so  eaj.  The  principle 
ol  public  policy  la  this:  ex  doto  malo  non 
trituraetic.  No  court  will  lend  its  aid  to  a 
man  who  founds  his  cause  of  action  upon  an 
Immoral  or  an  illegal  act.  If.from  the  plain- 
tiff's own  stating  or  otherwise,  the  cause  of 
action  appears  to  arise  «e  turpi  eauia,  ca 
from  the  transgression  of  a  poaitive  law  ot 
this  coantrj,  there  the  court  says  he  has  no 
right  to  be  assisted.  It  is  upon  that  ground 
the  court  goes,  not  for  the  sake  of  the  diefend- 
int,  but  because  it  wil)  not  lend  its  aid  to 
nidi  ■  plaintiff.  So  if  the  plaintiff  and  de- 
fendant were  to  change  sides,  and  the  defend- 
ant was  to  bring  his  action  against  the  plain- 
tiff, the  latter  would  then  have  the  advantage 
of  it,  for  where  both  &re  equallj  in  fault, 
falior  at  OBia&itio  d^mdeniit.'' 

Bieby  v.  Moor,  SI  N.  H.  402,  is  a  case 
■tronrly  in  point.  In  that  case  it  appears 
Uiat  the  defendant  kept  a  billiard  saloon  and 
s  bar  for  the  sale  of  liquor.  The  liquor 
traffic  was  Illegal.  The  plaintiff  was  em- 
ployed by  the  defendants  to  work  generally 
In  and  about  the  saloon.  There  was  no  spe- 
dsl  agreement  that  he  should  or  should  not 
■ell  liquor,  or  what  particular  duty  he  should 
do.    But  be  was  accustomed  to  work  gener- 


ally in  and  about  the  saloon,  taking  care  of 
the  room,  buildine  fires,  taking  care  of  tb« 
billiard  tables,  tending  bar  and  waiting  upon 
customers,  and,  in  the  absence  of  the  defends 
ant,  be  bad  the  whole  charge  ot  the  business. 
In  assumpsit,  upon  a  gvanlum  meruit,  it  wa* 
held  that  he  could  not  recover  compensaUort 
for  any  portion  of  his  services.  The  court 
says :  In  the  present  case,  however,  thero 
is  room  for  but  one  conclusion,  namely,  that 
the  agreement  irtks  that  the  plaintiff  at  tho 
defendant's  request  should  perform  all  the 
Bervicea  which  he  did  in  fact  perform,  and 
that  the  defendant,  in  consideration  of  the 
promise  to  perform  {and  the  performance  of) 
all  those  services,  the  illegal  as  well  as  the 
legal,  should  pay  the  plaintiff  the  reasonable 
worth  of  the  entire  services.  In  other  words, 
the  plaintiff  made  an  entire  promise  to  per- 
form both  classes  of  services.  This  entire 
promise  (and  the  performance  thereof)  formed 
an  entire  consideration  for  the  defendant's 
promise  to  pay,  and  a  partot  this  indivisible 
consideration  was  illegal."  In  the  present 
case  the  sums  which  the  defendant  promised 
to  pay  formed  one  entire  consideration  for 
all  the  services  to  Iw  rendered  by  the  plain- 
tiff, both  those  in  tending  the  bar,  which 
were  lilegsl,  and  those  as  clerk  in  the  grocery 
store,  which  were  legal.  Had  one  price  been 
agreed  upon  for  tbe  services  as  bar-keeper, 
and  another  as  clerk  In  the  grocery  business, 
so  that  It  would  have  been  possible  to  separate 
the  legal  from  the  illegal  part  of  the  transac- 
tion, an  action  couM  have  been  maintained 
for  the  Bervicea  which  were  le^l ;  but,  as  it 
is,  tbe  defendant's  promise  being  entire,  and 
the  consideration  for  it  being  partly  legal 
and  partly  Illegal  and  indivisible,  both  par- 
ties are  to  be  regarded  as  equally  in  fault,  and 
the  law  will  lend  its  aid  to  neiUieT. 
POition  granttd. 


CONNECTICUT  SUPREME  COURT  OP  ERRORa 


Lucius  A.  HUNTLBT,  Appt.. 

e, 

Alfred  HOLT  and  Wife. 

(GBOonn.  UU 


HI  on  pr«inl*ea  of  ■ 

It  the  erection  ot  a  bulld- 


a  personal  oontraot  with  her  biubaQd. 
whoin  tbe  oonDaotor  supposed  to  be  Uie  owner, 
cannot  be  claimed  under  Qen.  Btat.,1  SOU.  on  tbe 
(nnmd  that  the  building  was  weoCtid  with  bar 
"aonaent,**  where  she  hasooDseotedtothe  eieo- 
tlonof  the  buIKIInK  on  the  husband's  axpreaa 
screement  to  p«7  tbs  expense  theieot. 
i.  Aw(MWHiwtao««  tttl«  Mtpearaontlw 
rMorda  !■  not  ostopped  from  contestlnK  a 
meohsiilo'l  Ueo  on  her  propen;  br  the  fact  tbat 
she  knew  at  the  erection  ot  ■  buUdins'  thereon 
vittaont  fflvlns  notlGe  ot  her  owneishlp,  or  that 
■be  wonld  not  per  therefor  where  the  work  was 
Hone  undera  oontraot  nilh  her  husband,  who  bail 
pmnliedheTthathehlmaalfiTouldpayforlt,  al- 
tbougli  tbe  a<aitraotar  supposed  the  husband  wai 


IjJ&nuif. 


APPEAL  by  plalntlft  from  ajudgment  of 
the  Superior  Court  for  New  Havea  County 
In  favor  of  defendant  in  an  action  brought  tc 
foreclose  analleged  builder's  lien.    Ax 
The  facts  fully  appear  in  tbe  opinion. 
Mr.  J.  W.  AlUnK  for  appellant. 
Meitn.  W.  B,  Stoddajrd  and  8.  C.  Loom* 
la  for  appellees. 

Andrew*.  Oh.  J.,  delivered  tiie  oplnloB 
of  the  court : 

Hary  A.  Holt,  the  wife  of  Alfred  Holt, 
is  tbe  owner  of  certain  land  In  the  Town  of 
New  Haven  which  she  holds  "to  her  sole  and 
separate  use.  free  from  any  control  of  her 
husband."    Bometi me  prior  to  the  8tb  day  of 


himself  to  pajr  for  them.  She  then  made  no 
further  opposition,  though  she  still  did  not 
wl^  tbe  houses  t«  be  built.  On  the  said  6th 
day  of  September,  1677,  Ur.  Holt  entered 
Into  a  written  contract  with  tiie  plaintiff  t» 


tis 


CoNXBOTicuT  SuntiuiB  Court  or  Ekbobb. 


tnilld  tvo  housea  for  bim,  vbich  were  to  be 
placed  on  tbe  above  land  of  Mra.  Holt.  The 
plaiutiS  proceeded  according  to  the  contract, 
furnished  the  materials  for  and  erected  the 
housee,  and  In  due  time  filed  his  lien  thereon. 
He  made  no  agreement  reapecting  the  houses 
with  Mrs.  Holt ;  on  tlie  contrarj,  In  making 
the  contract,  and  In  performing  the  services 
and  in  furnishing  the  materialH,  he  gave  the 
sole  personal  credit  to  Ui^  Holt.  Mr.  Holt 
did  not  represent  that  he  was  the  owner  of 
the   land   on   which   llie  houses  were  to  be 

E laced.  In  making  the  contracts  be  acted  in 
IB  individual  capacitj,  and  did  not  act  or  as- 
sume to  act  as  the  agent  of  Hrs.  Holt,  nor  had 
he  in  making  the  same  any  authority  from 
or  right  or  authority  to  act  or  contract  for 
her.  The  plaintiff  relied  as  security  for  the 
payment  for  his  work  and  materials  upon 
micb  lien  on  the  land  as  by  law  he  might 
have.  Prior  to  the  time  be  had  completed 
the  houses  be  supposed  that  Mr.  Holt  was 
the  owner  of  the  land.  He  made  no  exam- 
ination of  the  records  to  ascertain  in  wbom 
the  title  to  the  lots  was,  and  until  after  the 
houses  were  finished  he  did  not  know  that 
Mrs.  Holt  was  the  owner. 

Mrs.  Holt  learned  that  the  bousea  were  be- 
ing built  and  that  the  plaintiff  was  building 
them  about  the  time  work  thereon  was  com- 
menced. She  then,  and  at  all  times,  supposed 
that  the  work  was  being  done  upon  the  per- 
sonal credit  of  her  husband  and  not  upon  her 
credit  or  upon  the  credit  of  her  interest  in 
the  land ;  and  she  gave  no  notice  to  the 
'plaintiff  of  her  disapproval  of  the  work  or 
of  the  fact  that  she  owned  the  land,  or  that 
her  husband  had  no  authority  to  act  for  her. 

On  these  facts  the  plaintiff  asked  the  court 
to  decide  that  the  labor  and  materials  fur- 
nished by  him  were  furnished  by  the  consent 
of  Mrs.  Holt  within  the  meaning  of  the 
Statute  concerning  mechanic's  liens.  The 
court  did  not  so  decide,  but  rendered  Judg- 
ment against  the  plaintiff.  He  appeals,  and 
assigns  as  his  reason  of  appeal  the  refusal  of 
the  court  to  rule  and  decide  according  to  his 

The  Statute  concerning  mechanic's  liens 
(G«n,  Btat  §  8018)  Is  as  follows:  "Every 
building,  in  the  construction  or  repair  of 
which  or  of  any  of  its  appurtenances  any 
person  shall  have  a  claim  for  materials  fur- 
nished or  services  rendered  exceeding  (25  in 
amount,  by  Tirtue  of  an  agreement  with  or 
by  consent  of  the  owner  of  the  land  upon 
Iriiioh  such  building  is  erected,  or  some  per- 
son having  authority  from  or  rightfully  act- 
ing for  such  owners  in  {Procuring  or  furai^- 
Ing  such  labor  or  materials,  shall,  with  the 
land  on  which  the  same  may  stand,  be  sub- 
ject to  the  payment  of  such  claim ;  and  sucdi 
claim  shall  be  a  lien  on  such  land,  buildings 
and  appurtenances,  and  shall  take  precedence 
of  any  other  incumbrance  originating  after 
commencement  of  such  services  or  the  fur- 
nishing of  any  such  materials,  subject  to  ap- 
portionment, OS  provided  in  section  3021 ;  and 
■aid  premises  may  be  forecltsed  by  such  per- 
son in  th«  same  manner  as  if  held  by  mort- 
gage." 

The  facta  exclude  any  agreement  by  the 


rendering  of  services  or  furnishing  of  mate- 
rials by  virtue  of  any  agreement  with  or  tlia 
consent  of  any  person  having  authority  from 
or  rightfully  acting  for  her.  His  claim  then 
must  be  sustained,  if  it  can  be  'sustained  at 
all,  as  he  seems  to  admit,  upon  the  theory 
that  he  rendered  the  Berrlces  and  fumisfaed 
the  materials  "by  consent  of  the  owner  of  the 
land,"  within  the  meaning  of  the  Statute  just 

Consent  means  the  unity  of  opinion — the 
accord  of  minds — to  think  alike — to  be  of 
one  mind.  Consent  involves  the  presence  of 
two  or  more  persons,  for  without  at  least 
two  persons  there  cannot  be  a  unity  of  opin- 
ion, or  an  accord  of  minds,  or  any  thinking 
alike.  When  the  Statute  uses  the  words  "by 
the  consent  of  the  owner  of  the  land,"  it 
means  that  the  person  rendering  the  service 
or  furnishing  tlie  materials  and  the  owner  of 
the  land  on  which  the  building  stands  must 
be  of  one  mind  in  respect  to  it.    The  words 


it  of  the  O 


e  used  In  the  Stat- 


that  they  do  not  require  such  a  meeting  of 
the  minds  of  the  parties  as  would  be  essen- 
tial to  the  making  of  a  contract,  there  must 
be  enough  of  a  meeting  of  their  minds  to 
make  it  fairly  apparent  that  they  intended 
the  same  thing  in  the  same  sense.  It  cannot 
be  supposed  that  the  Statute  was  designed 
to  be  made  a  cover  for  entrapping  a  party 
into  a  seeming  consent  when  there  was  no 
real  one.  Without  this  degree  of  unanimity 
there  could  be  no  real  consent.  Gihruza  t. 
Ditbrow,  45  Conn,  S68;  Flaniwry  t.  i&Ar- 
mayer,  46  Conn.  S60. 

It  is  plain  from  the  flndin^  that  Mrs.  Holt 
never  consented  to  the  thing  whi(^  ttie 
plaintiff  claims.  She  consented.  Indeed,  to 
the  building  of  houses  on  her  land  by  her 
husband  upon  his  promise  that  they  should 
be  built  without  any  expense  to  her  and 
without  any  risk  to  her  interest  in  the  land. 
She  did  not  consent  even  that  her  husband 
should  build  them  at  her  expense  or  upon  th« 
credit  of  her  land.  Much  less  did  she  ever 
consent  that  the  plaintiff  should  build  them 
at  her  charge. 

Kor  Is  there  anything  in  the  facts  to  estop 
Mrs.  Holt.  She  nad  made  an  arrangement 
with  her  husband  in  the  nature  of  a  contract 
between  herself  and  him  by  which  he  was 
to  build  the  houses  at  his  own  expense.  She 
knew  that  the  plaintiff  was  at  work  on'the 


a  sub -contractor  he  would  have  to  give  her 
notice  in  order  to  bind  her  land  by  any  lien. 
She  had  the  right  to  act  upon  the  belief  that 
the  plaintiff  had  not  neglected  to  examine 
the  records  or  to  ascertain  the  exact  authority 
which  Mr.  Holt  had  in  the  premises.  AJa 
estoppel  implies  some  fraud  or  neglect  of 
duty  in  the  party  estopped.  Neither  is 
chargeable  to  Mia.  Holt.  There  could  ba 
no  duty  resting  upon  her  to  communioato 
facts  to  the  plaintlS  of  which  be  was  ignur- 
ant  only  by  bis  own  negligence.  One  setting 
up  an  estoppel  m  paU,  ia  himself  bound  to 
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Cj>rbt  t.  Haoebt. 
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Uw  ezorcin  at  good  faith  and  du«  diligence  1  would  be  to  vtalt  on  her  the  result  of  the 

to  know  the   truth.     Moon  t.  Bomnan,    47   plaintiff's  own  negligence. 

N.  H.  4H.  Tlurt  m  nc  error  in  tAt  jud^nmU  appealed 

To  niBtain  the  plaintiff's  claim  would  be  mom. 
cquiTRlent  to  «  fraud   on   Km.    Holt.    Itl     In  tblaoplnlon theotherJudges  coscuned. 


MAINE   SUPREME  JUDICIAL    COURT. 


AUda  C.  CARET 

e, 

Jouithan  L  UAGEET. 


_. idnvoTldi 

(kliura  V>  perfom  iu  oovaa 

not  be  uiid  upon  tbe  ooTenanta  aDd  tor  tho  irao- 


•urn  ot  moo^  monthlr  during  tbe  good  tMbavlor 
at  another,  under  a  penaltf  of  KOOO,  tbe  hutru- 
ment  oonatltntM  a  good  peoal  bond,  and  the 
tuno  li  a  peoaltr  and  not  Ihiuldaied  damasei. 
S.  Aa  mneenMnt  batwem  k  hna" 
Knd  wife  who  have  separated,  or  vbo  a: 
oonlemplatlon  of  ao  Immediate  separation, 
•epaiale  support  for  the  vUe.  Is  Talld,  at 
vbere  than  Is  good  cause  for  the  separation  and 
tbe  oontiaat  Iberefor  doe*  not  otteod  publio 
poller. 

4.  An  BM I  ii»iB>w>l  tbr  aeparKtloii,  entered 
Inio  by  ahusband  and  wife  Id  a  State  where  tbej 
ate  lemporarllj  abiding,  tor  causes  arWns  there, 
sod  whrae  It  Is  partly  performed,  will  be  later- 
preted  br  the  law  o(  auoh  State  when  before  its 
courts,  uid  Dot  br  that  Ot  the  Stale  ot  their  dom^ 
kU.  It  b7  the  Utt«r  K  would  be  lovalldi  and  11 
ntar  be  legaUj  eotoroed,  at  leest  If  no  attempt 


6.  Adecrwac^dlworea  whlohlt  dlentapoD 
tbf  Bubjeot  does  Dot,  of  Its  own  foroe.  termlData 
a  prior  egroement  between  the  parUea  for  a  sep- 
Biate  support. 

6.  Contmeta1>atw««nlnialMAd  and  with 
fbr  Bflpi^ritto  anpportt  whicb  are  formal 
enougb  to  be  enforoed  In  equity  before  divorce, 
may  be  enforoed  at  law  after  dlroroe. 

(April  U,  USD.) 

REPORT  from  the  Supreme  Judicial  Court 
for  York  County  of  an  actioo  brought  to 
recover  tbe  penalty  of  a  bond  to  secure  paj- 
ment  of  a  separate  support  to  a  nife.  Ju^ 
mmt  for  plaintiff. 

The  case  BufBcicotlj  appears  in  the  opinion. 

Meurt.  a.  C.  Yeaton  and  H.  H.  Bar- 
bank,  for  plaintiff: 

A  wife  may  coolract  with  her  husband,  and 
maintain  an  action  upon  the  contract  after 
divorce. 

Webtter  t.  Webiter.  08  Me.  139;  Ouptitlt. 
Harne,  68  Me.  405;  CarOon  v.  Oariion,  72  Met 
116;  Lana  v.  Lane,  76  H&  OSl. 

Tbe  bond  was  valid. 

Van  Valkenburah  t.  SmilA.  60  Me.  97. 


Hon.— Htuhond  and  tplfi:  art<cl«  of  leparation. 
A  canliact  of  sepBiatlOD  of  Diao  and  wife  muit 
be  UDlAlnted  br  fraud,  aod  the  oontraot  must  be 
tilr  and  reBsonable,  conildcrinfr  the  clroumManoes 
of  tbe  parties.    Daniels  v.  DsnleU.  B  Colo.  183. 


scpsTBtloo  and  Of  an  agreement  to  oontlnue  to  live 
span,  by  whtoh'tbe  proper^  Is  equitably  and  ftlrly 
diTtdsd  between  (he  hnabaod  and  wife,  la  Ttlld. 
Biha  T,  Wbeeler,  Tfl  Tex.  aso. 

iM  (o  validity  of  agreement,  see  note  to  Oark  v. 
Posdlck  (N.  T.)  •  L.  B.  A.  in 

An  agrfemeot  iMCween  husband  and  wife,  part  ot 
tt(  anUie  consideration  of  which  la  that  the?  shall 
HTsseparatesnd  vart,lsTold.  medman  v.  Bler- 
Bso.  ts  Hon.  ser. 

AiUclca  of  separation  are  valid  wlthont  the  In- 
tRrenUon  ot  a  trustee.  Antboritles  ofted  In  Ag- 
Bsw'iApp.iPa.lllOent.Bep.W. 

In  artli^  of  ssparaClon  between  hoaband  and 
vlfe  through  tbe  Intervention  ot  a  trustee  the  eov»- 
■ant  on  the  part  of  the  husband  to  pay  a  stipulated 
Mm  for  the  wlte*B  support,  and  that  of  her  teuatee 


at  OToondary  to  pubUc  policy. 
Dicpte  T.  Bain.  T  Abbw  H.  C  98.  M  How.  Pr.  (80; 
QanpUu  V.  ChanpUn,  1  Boflm.  Cb.  H,  4  K.  T.  Ch. 
L.  (0.  m^  Oanon  v.  Utinay,  8  Falge,  483,  >  N.  T. 
Oi.  L.  ed.  Hi;  OalUna  v.  Long.  Zl  Barb.  >T;  Blm- 
Bsa  V.  HoElwatn,  H  Barb.  UB;  Cropsey  v.  Mo- 
Khiiiey,  i)  Bart).  47;  WaUaoe  T.  Bateett,  «1  Barb. «( 
Andenm  v.  Andeieon,  1  Bd«.  Cb.  88D,  8  K,  T.  Ch. 
L«d.  IIS;  Bayei  r.  Bnign,  Bokm.  Ol'i,  B  N.  Y. 
CbLeAUM. 
■  UB.A. 


A  valid  tripartite  agreement  for  separation  of 
husband  and  wife  Is  not  affected  by  a  subsequent 
decree  or  absolute  divurce.  where  no  relief  Is  asked 
In  the  suit  asaioBt  the  agreemeat,  or  Its  validity 
attaclced  in  any  way.  Gaiustia  v.  Oalusba,  S  L.  B. 
A.  4ST,  118  N.  Y.  flSS. 
Arttolee  of  separation  oontslnlog  no  express  stl  pn- 
laUon  againat  divorce  are  not  bar  to  divorce  tar 
causes  prior  to  eieoutlon.  JiOsdlck  v.Fosdlck,INew 
Bng.Bep.  BB,laiLLiaO-,  Oalusha  v.  Qalusha,  tupra. 

They  an  not  per  »e  a  bat  to  divorce  (or  eausee 
previously  exlitlng  and  known  to  the  petlttoner, 
but  they  may  be  taken  In  oonnectlon  with  lapse  Of 
time  and  other  oircumB(e.noea  as  evidence  to  sbow 
that  the  petitioner  Is  not  proseoutlng  the  peUtlon 
In  good  faith,  and  Is  tberefoie  not  entitled  to  the 
favorable  oonslderatlOD  ot  the  oourt.  Jobnaoo  v. 
Johnson.  iPalge,  Ml,  8  N.  Y.  Cb.  L.  ed.  DB;  Fosdick 
V.  Foadlck,  supra;  Beeby  v.  Beeby,  1  R^e.  Bed. 
1».  Nash  V.  Nash,  I  Hagg.  Consist.  140:  Anderson 
V.  Andeiaon,  supra;  J.  Q.  v.  H.  0. 38  Hd.  Wl;  Krem- 
elberg  v.  Kiemelberg,G£  Ud-Sliil;  WUson  v.  Wilson, 
10Iowa,Z8D. 

ESeot  of  divorce  oa  articlsa  ot  separation.  Be* 
note*  to  Oark  t.  Fosdick  (N.  TJ  •  L.  B.  A.  Ui; 
Oalusha  V.  Galusha  {N.  T.)  S  L.  S.  A.  189;  Cum- 
mlngton  v.  Belcbertown  (Uasa.)  4  L.  R.  A.  131. 

While  a  Judgment  for  dlvoroe  thnply  will  not 
annul  articles  of  separation,  the  allowance  ot  ali- 
mony given  by  the  Judgment  will  have  the  etteot 
to  defeat  the  operation  of  the  agreement  and  put 
an  end  to  It.    Oalnaba  v.  Oalusha,  48  Hun,  181. 

While  ft  was  not  usual  for  the  oouit  to  dlceot.  \>t 
Judgment   the  payment  ot  alimony  beyond    " 


•«5lc 


114  Ha 

Such  bundi  payable  to  a  tnutee  wen  good 
'  at  common  law.  Ttaej  ma;  now  ba  payable 
to  the  wire. 

ReT.  Stat.  chap.  01,  fi  1;  ffioto  v.  Blalit.  M 
Me.  177;  Olark  y.  DteeUina-SiimM  In*.  Go.  81 
He.  378;  Russell  &  Ruraell's  H&cqueen,  Hiu- 
baiid  and  Wife,  Sd  ed.  1885,  chap.  18,  g  1, 
p.  387,  and  citHlionB;  Peachev,  Selilementa, 
cbap.  20;  Vimtittart  v.  Vajitittart,  2  DeQ.  &, 
3.  2^,  and  cltationa;  Kellr,  Com.  of  Married 
Women,  cbap.  fl,  g&:  1  BUhop,  Mar.  and  Dir. 
bk.  S,  chap.  82;  1  BiBbop,  Harried  Women, 
1 760;  Bcbouler,  Hugband  and  WlTe.  pt  9, 
chap.  1;  Reeves,  Dom.  ReL  Eaton's  4th  ed. 
181;  Stewart,  Husband  and  Wife,  §  105;  Oord, 
Harried  Women,  2d  ed.  114^102;  Eudllch  & 
Richard,  Msnied  Women  in  Pa.  219-221,  2«6, 
noU  3,  and  citations;  Xann  t.  Hurlbert,  88 
Hun,  27;  Cnrpentery.  OiftOTTi,  8  Cent.  Rep.  804, 
102  N.  T.  553,  and  dtallons:  Page  t.  Frufant, 
%  Haas.  1G9;  Ayer  v.  Aj/er.  16  Rck.  827;  Eol- 
Unbeekv.Pixlq/.Samy.SZl-.Albeey.  Wj/man, 
10  Gray,  222;  Eolirrook  «.  Comttoek,  16  Gray, 
109;  Fox  T.  Vavii,  118  Mass.  255;  AUey  y. 
Winn,  134  Mass.  77;  Merria  y.  Ptadei.  6  New 
Eng.  Rep.  120. 140  Mass.  460;  Miller  t.  Milkr, 
64  Me.  484,  approTiog  Cartan  y.  Murrav,  8 
Paige,  488,  8  N.  T.  Ch.  L.  ed.  841. 

Toe  validity  and  construction  of  the  agiee- 
mentare  ijoveroed  by  the  law  of  Maine. 

SHdcney  v.  Jordan.  58  Me.  106;  MilWem  t. 
Pratt,  125  Hass.  874;  Tenant  v.  Tenant,  1 
Cent.  Rep.  596,110  Pa.  478;  Ryan  y.  M.  K. 
&  T.  R.  Go.  65  Tex.  18;  Jaclaon  v.  Green,  11 
Weet.  Rep.  8B0,  113  Ind.  841;  OOion  v.  Bui- 
Utt,  82  1^.  B96;  The  Brantford  Oils,  89  Fed. 
Bep.  878;  hlaekatay.  WOttfr.  Id. 614;  Story, 
Con!  L.  g  103;  Wharton,  Oonfl.  L.  §  604,  n/ 


JUDIOtU.  COHBT.  Aim., 

Phinneg  y.  PUnnty,  4  L.  R.  A.  848,  81  He. 
400. 
JfeJirs.  B.  P.  T»pl«r  and  H.  FaJrfleld, 

for  defendant: 

The  contract  waa  to  be  performed  in  Florida. 

Story,  Confl.  L.  §g  380,  note,  200,  801.  804; 
WbartoD,  Oonfl.  L.  S  401;  Paraons,  Notes  and 
Bills,  824;  MiUiken  v.  Pratt,  185  Uasa.  874; 
Lavmnee  v.  Bamett,  5  AJleu,  140;  BsII  t.  Pack- 
ard,  69  He.  105;  SA<m  <£  L.  2fdl.  Bank  v.  Wood, 
8  New  Edcc.  Rep.  118,  143  Uasa.  568;  BOt  t. 
Ohata.  8  New  Eng.  Rep.  307,  148  Masa.  120. 

Its  validity  and  obligation  must  ba  detoi- 
mined  by  the  law*  of  that  State. 

Stoiy,  Confl.  L.  §§843,  896-SOlA.  804.  800; 
8  Kent,  Cotn.  p.  574;  Wharton,  Conl  L.  §§  401. 
408, 504;  AJctn  t.  Demond,  108  Mass.  818;  Mar- 
tin y.  Martin,  1  He.  394;  Johnton  v.  StiUinge, 
85  Me.  427;  Allen  v.  Eooper.  60  Me.  871 ;  Flor- 
ida Laws,  chap.  188,  6  7;  Pritdiard  y.  Norte*. 
lOe  n.  S.  136,  87  L.  ed.  108;  EMmig  t. 
OoehroM,  65  He.  5H. 

Psterst  Oh.  J.,  delivered  the  opinion  at 
Uie  court: 

The  plaintiff  declares  on  the  instnuoent 
adduoed  below  as  a  penal  bond,  and  also  upon 
the  covenant  ezpreaaod  In  It ; 

This  agreement,  made  this  12t2kday  of  Sep- 
tember, 1889,  between  Jonathan  I.  Hat^y 
and  Alicia  C.  Uackey,  both  of  Florida,  and 
residents  of  Jacksonville  in  said  Florida, 
witnesaetb  that,  whereas  my  wife,  Alicia  C. 
Uackey,  has  this  day  expressed  tier  deaire  to 
me  that  a  separation  of  ralatlona  of  man  and 
wife  between  ourselves  might  be  effecbad, 
.  and  for  good  reascms  known  to  herself,  be  it 


period  of  the  joint  Uvea  of  the  partlea,  It  bad 
power  to  dlreot  that  to  be  dona  in  Che  lUetlma  of 
the  defaoduit  irhlcb  woiild  result  In  making-  an 
•fFeutual  provision  for  suoh  pafmenta.    ibid. 

A.  ooQlr&ot  bj  a  husband  and  wife  who  bad  aeji- 
etaced,  on  the  BtnndoQnient  of  a  divorce  suit,  to 
Uva  apart  and  that  be  ahall  pa;  her  a  part  of  his 
•state  for  her  malotenanoe.  Is  not  against  public 
pollor.  Pettit  v.Penit,lD  OeQt.l(ep.  2afi,  lOTH.  Y. 
■77. 

It  m  no  defense  to  an  aoOau  to  enforoe  snoh  eon- 
InuA,  tliat  the  wife  had  refused  to  Indemntfr  the 
bustand  ajraluat  liabilltj'  for  future  mainteoanoe. 
wheie  Iha  oonttaot  between  them  save  him  do 
lljtht  to  demand  auoh  lodemaltr.    IMd. 

UalnlenaDoe  la  a  veatad  rlcbt  In  the  wife  foonded 
en  the  marrlace  oontraoL  This  la  the  legal  dnt; 
ot  the  husband,  and  the  wife  haa  the  right  to  de- 
iDBikd  It.  but  when  her  remedT  la  denied  In  law 
•quit7  will  enforoe  ber  right.  Garland  v.  Gariand, 
BMlaaTlO. 

Wbere,  during  pendenor  of  an  aoUiHi  tor  a  lim- 
ited divorce,  an  agreement  was  entered  Into  be- 
tween a  husband  and  wife,  wherabr  the  huaband 
bound  himself  to  pay  the  wife  an  annuity,  and 
gave  a  bond  and  mortgage  na  Beourity,  a  Judgment 
i«oovered  by  the  wife  on  lunh  securities  is  oon- 
oluslve  as  to  the  validity  of  the  agreeinent  as  against 
the  husband,  and  Is  not  Impeaohable  oollateraliy 
on  creditor's  bill  by  her  to  enforce  the  Judgment 
against  land  of  the  bnsband  fraudulently  trans- 
ferred. Decker  v.  Decker,  10  CbdIl  Bep.  BOB,  Ue 
K.T.1M. 

After  separation  known  to  the  iiwuranoe  com- 
paor.  an  attempt  ot  ths  busband  (loaured)  to  sur- 
render the  poUcy  taken  out  for  the  beneUt  ot  the 
»L.R.  A. 


wife  Is  Inoperative.  Uanhatlau  I-  Ins.  Co>  y. 
Smith,  a  wcM.  Sep.  lie.  41  Ohio  St  ue. 

That  a  wife  again  married  and  thereby  subjected 
herself  to  an  Indictment  does  not  prevent  her  from 
eierolslng  her  remedies  In  a  oourt  i>f  equl^. 
CbaiTUBud  V.  Charruaud,  1  N.  Y.  Leg.  Ohe.  OT, 

Enforoempnt  of  articles  of  aepaiatlon.  See  note  t» 
Qalusba  V.  Oalusha  (N.  TJ  B  L.  B,  A.  187. 

Pmul  bond;  raeovery  In  ocUon  dtl 

Ho  set  form  of  words  Is  neoesMuy  to  make  a  penal 
bond.  A  pnimiaa  to  pay  certain  sums,  with  word* 
bbiding  the  obligor  to  do  so  under  the  penalty  ot 
a  certain  sum,  may  be  auffloient.  Chrey  v.  Uaoker. 
a>  He.  Bill. 

An  Intention  to  tteat  tlie  simi  named  In  a  bond 
as  a  penalty  to  secuie  the  performance  of  the  oOD- 
dltlon,  and  to  be  dlsoharKed  on  payment  of  dam- 
ages arising  bom  non-performanoe,  cannot  be  tn- 
fetrad  a*  a  rule  of  law,  ore  oouoluslve  pieaumptJon 
from  die  mere  form  of  the  ot>llgatlan.  Clark  v. 
Barnard,  U»D.B.186,)TI,.ed.780. 

In  an  aoUon  of  debt  on  the  bond,  Ota  demand  (■ 
for  the  penalty;  the  oondltlon  Is  no  part  of  the  ob- 
ligation.  Faml  v.  Teason,  40  D.  B.  1  Black,  SOB,  17  Tt. 
sd.iR;  Btate  V.  Frank,  1  West  Rep.iM.Slfo.App. 
4B;  Klehl  v.  Com.  fPaJ  «  Cent.  Bap.  ate. 

Aa  to  the  sureties  on  a  penal  bond,  tudgment 
oaonot  be  rendered  against  them  beyond  the  pen- 
alty, to  be  dlBobarged  (m  payment  of  what  la  atb 
tuallydne.  Earrar  v.  United  States,  80  TJ.  8.  A  Feb 
87B,eL.ad.  159. 

Interest  may  be  allowed  on  the  penalty  aftar  tb* 
time  for  perfnrnuuice  of  the  contract  has  expired. 
Parlt  V.  Wallls.  S  D.  B.  S  OaU  ffil,  1  L.  ed.  Sm 


Cabxi  t.  Mackbt. 


IIS 


known  tbat  I  hereby  consent  to  said  separa- 
tion, ind.  In  consideration  of  my  duty  to  her 
u  her  husband,  I  hereby  agree  to  pay  to  her 
BDcUily.  through  the  Hon.  H.  A.  McLain, 
at  JicluonTllle,  aforesaid,  the  sum  of  $30 
per  month,  on  the  first  day  of  each  month, 
Ibe  first  Installment  or  payment  being  and 
to  become  due  November  I,  1B83.  And  I 
hereby  bind  myself  to  the  well  and  true  pay- 
ment of  (80  aforesaid  monthly,   so  long  as 


to  da  under  a  penalty  of  (5,000  to  be  n 
end  by  her  fn  any  court  of  law  I^  atiacu- 
DKnl  upon  my  oroperty  and  OT  myself, 
which lumof  (S.OOOaforesaldlhereby  agree 
(ball  be  (xmsidered  a  forfeiture  upon  my 
part  to  her.  And  this  (30  per  month  is  in 
iddition  lo  Ote  (150  iniich  I  have  already 
paid  her  at  the  making  of  this  agreement. 
And  this  I  do  freely  and  understand  ingly. 
WHaeaa  my  band  and  seal  this  l^tli  Sep- 


J.  I.  Mackey. 


jal]. 


The  pfaintifl  cannot  recover  on  both  forms 
of  declaration. 

Sbe  elects  to  recover  the  penal  sum. 
kiTe  no  doubt  the  instrument  declared  on  Is 
t  penal  bond.  It  contains  all  tbe  elements 
of  one,  though  perliapa  not  expertly  put  to- 


*If  I,  by  deed,  covenant  or  promise  to  do 
a  thing,  and  then  say,  'to  perform  which 
promise  I  bind  myself  in  twenty  pounds, ' 
Biis  !b  a  good  obligation  in  law."  No  set 
tonn  of  words  Is  necessary,  as  see  numerous 
llluatrations  in  Bacon's  and  Dane's  Abridge - 
units,  title  ONisaiion.  We  are  of  opinion 
that  tbe  (5,000  are  a  penalty,  and  not  liqui- 
iii<d  damages. 

Passing  the  p 

u  important  qnestii 
apecment  for  separate  support  is  valid  In 
tbls  State.  We  do  not  see  why  not.  It  is 
■Id  In  argument  that  there  has  never  been 
a  judicial  decision  in  the  State  touching  tbe 
inestion.  That  Indicates  that  the  danger  of 
>  frequency  of  such  cases  must  be  small  In- 
ted. 

(^enainly  such  an  agreement  comes  within 
■lie  ipirit  of  our  late  Statute,  which  provided 
Inadivorcefrom  bed  and  board,  the  marital 
tie  remaining.  There  never  has  been  any 
Judicial  expression  In  this  State  against  an 
■peement  for  separate  support.  The  doctrine 
It  upheld  In  an  early  Massachusetts  case, 
•hen  this  State  was  a  part  of  that  Common- 
wealth, and  the  precedent  U  therefore  as 
tindlng  here  H  it  la  there. 

In  iV  V.  TntTatti,  B:Haa8.  109  (decided 
n  1806),  It  was  held  that  "a  bond  from  the 
kniband  to  the  father  of  the  wife  for  her 
naintenance,  after  a  voluntary  separation, 
<*  »  valid  contract."  According  to  the  prac- 
ti»  of  tbatday,  each  judge  sitting  eipresseJ 
^■opinion  on  the  question,  and  all  favored 
the  doctrine.  Parsons,  Ck.  J.,  closed  the  dis- 
owion  In  these  words:  "It  In  fact  appeals 
npoD  the  record  that  tbe  consideration  was 
tL.R.A. 


legal  and  meritorious,  as  it  was  made  to  se- 
cure a  separate  maintenance  for  the  wife, 
who  separated  from  her  husband  for  their 
mutual  comfort,  to  avoid  the  effect  of  Jeal- 
ousies and  animosities  tbat  existed  between 

In  Fixe  V.  Savii,  118  Hoss.  355.  the  doctrine 
Is  fully  recognized,  and  was  applied  in  that 
case. 

Mr.  Bishop,  in  1  Bishop,  Mar.  and  Div., 
6th  ed.,  bk.  S.chap.  80,  enumerates  the  States, 
citing  their  cases,  where  the  doctrine  is  either 
allowed  or  disallowed  ;  and  it  appears  to  have 
been  accepted  by  most  of  the  Slates.  In 
England  It  Is  established  by  Act  of  Parlia- 
ment. The  condition  on  which  it  rests  ti 
that  separation  has  already  taken  place,  or 
that  the  agreement  Is  made  in  contemplation 
of  an  immediate  separation  wbi{^  takes  place 
as  contemplated. 

The  only  objection  to  such  contracts  is  the 
encouragement  which  may  be  afforded  for 
married  parties  to  separate  from  each  other. 
We  think  that  amounts  to  little  or  nothing 
under  our  liberal  divorce  svstem.  Parties 
greatly  prefer  divorce  and  alimony  to  mere 
separation. 

There  may  be  a  distinction  to  be  observed. 
Borne  contracts  of  separation  might  offend 
public    policy,    and   others   not.     Certainly 


for  separati 

evidence  in  the  divorce  case,  to  be  alluded 
to  hereinafter,  which  is  a  psxt  of  the  record 
of  this  case,  shows  that  the  separation  was 
caused  by  cruelties  Infiicted  by  him  upon 
her.  He  had  frequently  choked  her  severely, 
and  habitually  abused  her  in  different  ways. 
Bhe  proves  that  she  has  been  a  person  of  good 
behavior  since  separation,  as  the  contract  re- 
quires of  her,   and  that  she  has  not  married 

It  is  contended,  however,  by  the  defendant, 
that  the  contract  is  to  be  interpreted,  not  by 
the  law  of  Maine,  but  by  the  law  of  Florida, 
where  by  Its  terms  it  was  to  be  performed, 
and  that  such  a  contract  is  invalid  by  the 
law  of  the  latter  State. 

While  it  may  be  admitted  that  the  general 
rule  is  that  contracts  are  to  be  Interpreted 
according  to  toe  law  of  the  place  where  per- 
formance  is  to  be  had.  there  are  some  excep- 
tions when  the  question  pertains  to  the  valid- 
ity of  the  contract  rather  than  to  the  meaning 
of  Its  provisions.  We  are  satisdcd  that  the 
general  rule  Invoked  by  the  defendant's  coun- 
sel does  not  govern  the  case  before  us.  That 
rule  Is  more  applicable  to  commercial  con- 
tracts than  t«  agreements  like  this. 

Prof.  Wharton  lays  down,  and  support* 
with  authorities,  this  proposition ;  ''That 
parties  who  enter  into  a  contract  are  to  be 
presumed  to  do  so  bona  flde,  intending  the 
contract  to  be  performed,  and  tbat  they  are 
supposed,  if  two  systema  of  law  are  before 
them,  by  one  of  which  the  contract  would 
be  good,  by  tbe  other  of  which  it  would  be 
bad,  to  incorporate  in  the  contract  tbe  law 
which  would  make  the  contract  operatl—  ' 
Wharton,  Ev.  3d  ed.  §  1360. 


.gk 


lie 


Haihb  Sufrxici  Judicial  Court, 


Sett., 


Tb«  aune  author  itstea  the  same  tropoal- 
tion  again  (Wliarton,  Confl.  L.  2d  ed.  g  429) 
In  these  worda :  "It  la  always  to  be  prcaumcd 
that  persons  agree  effectual  ly  to  do  that  whicb 
they  contract,  and  If  so  this  agreement  be- 
comes part  of  the  contract,  overriding  such 
local  law  as  does  not  rest  on  a  ground  dis- 
tinctiTelvmoral  or  political ;  and  when  there 
is  a  conffict  of  possible  applicatoiy  laws  the 
parties  are  presumed  to  have  made  part  of 
their  agreement  that  law  which  Is  most  favor- 
able to  its  performance." 

Prof.  PsTBona  12  Cont.  Sth  ed.  B88)  accepts 
and  strongly  advocates  this  view.  There 
are  also  late  cases  aupporting  it. 

In  Bunt  V.  Jonei,  12  R.  I.  266,  It  ts  held 
that,  when  a  vendor  aold  goods  In  Rhode 
bland  to  be  delivered  in  New  York,  and  the 
contract  was  valid  in  Rhode  Island  and  void 
in  New  York  on  account  of  the  Statute  of 
Frauds  in  that  Btate,  the  aale  ahould  be  re- 
garded as  a  Rhode  laland  contract.  A.  note 
made  In  Connecticut  on  Sunday  after  sunset 
was  held  to  be  valid,  though,  had  it  been 
made  in  the  same  clrcumatances  In  Rhode 
Island,  it  would  have  been  invalid. 

Brmen  v.  Btwcning,  16  R,  I,  422 ;  Blaek- 
nea  V.  ym*fer.  SS  Blatctaf.  687,  29  Fed.  Rep. 
ai4,  and  Seudder  v.  Union  Nat.  Bank.  91 
V.  8.  406  [83  L.  ed.  M6],— bear  with  weight 
on  this  question. 

There  are  strong  circumstances — features 
in  the  contract,  and  facts  about  it — which 
strengthen  the  presumption  that  the  parties 
intenilcd  to  be  governed  by  the  laws  of  Maine 
in  their  contract.  Tlie  paper  was  made  here 
(at  Portland),  and  delivered  here.  It  was 
partly  performed  here,  fISQ  having  been  paid 
at  its  delivery.  The  cause  producing  the 
agreement  occurred  in  Maine,  neing  princi- 
pally his  treatment  of  her  while  temporarily 


J  her  thereafterwardil   residing    in 

Maine  or  out  of  Florida. 

The  parties  were  not  at  the  time  merely 
traveling  through   the  State,   but  were  tern- 

Sonirijy  abiding  here.  No  evasion  of  the 
iw  of  Florida  wus  intended,  nor  is  the  con- 
tract a  criminal  one  under  her  Iswa.  It  la 
merely  contended  that  that  State  has  adopted 
a  part  of  the  old  common  law,  which  dis- 
approves such  agreements  upon  grounds  of 
public  policy. 

That  State  has  no  statute  on  the  subject, 
and  no  case  touching  it  has  ever  been  in  any 
form  before  any  of  its  courts. 

We  think  the  contract  is  legally  enforce- 
able in  this  State. 

It  Is  contended  for  the  defendant  thai  the 
agreement  for  separate  supDortwas  terminat- 
ed by  the  divorce  obtained  by  the  plaintiS 
Is  a  court  in  Florida  In  1B88.  The  agree- 
ment docs  not  provide  for  iti  rescission  or . 


termination  upon  the  wife's  divorce.  A 
failure  of  good  behavior  or  re-marriage  are 
the  only  causes  provided  for  its  termination. 
The  promised  support  would  Im  Just  as  much 
needed  after  divorce  as  before.  There  la  no 
agreement  of  parties  in  the  provisions  of  the 
there  any  in  Uie  negotia- 


fendant  attempted  to  prove  such  an  under- 
standing. The  court  could  have  imposed  aucb 
condition, — a  not  uncommon  thing, — but 
failed  to  do  so.  Nor  does  the  decree  of  di- 
vorce, of  its  own  force,  have  the  effect  of 
terminating  the  prior  agreement  for  separate 
support.  On  this  point  the  doctrine  is  stated 
by  Mr.  Bishop,  and  the  authorities  fully 
cited.  IMar.  andDlv.  8th9d.g«87i  8Mar. 
and  Div.  §§  717-732,  741. 

The  counsel  for  the  defendant  argue  at  great 
length  that  an  action  cannot  be  maintained 
on  the  agreement  because  not  of  legal  form 
in  all  respects,  verv  properly  oontenaing  that 
all  contracU  made  between  buaband  ana  wife 
do  not  become  valid  merelv  because  tlte 
marital  tie  has  been  sundered  by  a  decree  of 
divorce.  But  all  contracts  of  the  kind  which 
equity  would  uphold  before  divorce,  the  law 
recognizes  after  divorce. 

This  agreement  Is  substantially  a   legal 


able  agreement.  Had  the  promiae  i: 
made  to  the  plaintiff's  agent  as  her  trustee, 
it  would  have  been  a  perfectly  formal  inatru- 
ment  at  law.  But  the  promise  is  to  her, 
though  the  delivery  of  the  money  was  to  be 
to  the  agent  for  her.  Equity  would  have 
readily  supplied  formality. 

In  Uie  divorce  proceedings  Uie  ptaintifE 
received  allowances  towards  her  support  of 
(690,  the  terms  of  divorce  having  been  ar- 
ranged by  the  counsel  of  Uie  parties.  Here, 
then,  was  a  decree  of  court  for  support,  and 
also  an  agreement  of  parties  for  the  same 
purpose.  It  does  not  clearly  appear  what 
was  in  the  minds  of  the  parties  about  a  dou- 
ble allowance ;  but,  from  what  was  said  and 
done  in  the  negotiation,  and  because  there 
would  be  much  apparent  justice  in  thus  in- 
terpreting the  transaction,  we  think  we  art 
justified  in  concluding  that  It  was  the  tacit 
understanding  of  the  parties  that  the  allow- 
ances in  the  divorce  suit  should  be  a  credit 


The  result  must  be  that  judgment  is  to  bo 
entered  for  the  penal  simi  of  the  bond,  execu- 
tion to  issue  for  the  sum  due  on  the  bond, 
less  the  credit  of  $690. 

Defendant  defaulted  for  the   penal    sum. 

Damages  to  be  assessed  at  nm  priut. 


D,gH,zedr,yGOOgIe 


Sbaiu  t.  Kinae  Couktt  Elbvated  R.  Co. 
KA88A0HTJ8ETT8  SUPREME  JUDICIAL  COUBT. 


WUlard  T.  SEARS 
KINGS  COUHTy  ELEVATED  R   CO. 


1.  To  M»k«  ft  TOta  of  ft  ooTporatioa  ft 
eoMtrftct  whkdi  wiu  be  blndluB  od  It,  tlw  obU- 
BBtton  whloli  It  undertake*  to  usume  must  b« 
offered  to.  and  Bac«pt«d  bf.  Uia  hiteoded  bene- 

■.  Xa  ftn  aetUmb^  ftnoStoer  of  ftoorpois 
ftUoD  to  TOCOTer  aftlftnr  whleh  1«  allefred  to 
hftTB  been  fixed  br  a  rote  of  tbe  board  of  dlrso- 
ton,  puol  evldenoetisdmlasibletoahowtbatthe 
vols  wu  nevBT  aonununlcated  to  or  aooeptcd  br 
tb«  plalDtUI,  and  for  thl»  purpose  proof  of  tlia 
dnunMaiuNa  ettandiiiK  tbe  truuaotloa  mir  be 

8.  Evldonee  tbftt  tbo  troa«>ur«r  of  ft  oor- 
porfttton  prepftrod  ft  rtfttemont  of  Ite  Ha. 

bfUttee  In  whiob  be  did  not  Inoludo  vij  olalni  of 
bla  0*nt  for  MlUT^and  that  be  afterwards  HgeDted 
'   '         itOfsuohUablllUeBwhlob 


Mlarj  ihoold  be  p«ld  blm. 


EXOEPTIONB  by  defeodaiit  to  a  ■fadgmeDt 
of  the  Superior  Court  for  SufFolk  County 
cntCTed  open  a  verdict  directed  for  plaintiff  in 
an  actioD  brought  to  recorer  salary  alleged  to 
be  due  and  unpaid  to  plaintiff  aa  treasurer  of 
defendant  corporation.     Sustained. 

Plainttfl  bued  hti  right  to  recover  upon  a 
vote  of  the  board  of  dliectois  of  the  corpora- 
tion pasMd  June  S,  1879,  oa  follows: 


ginjzation  of  (bo  Compaoy,  and  subject  to  fut- 
ure adjosimeoL 

"That  the  nlary  of  the  treasurer  be  fixed  at 
tbe  sum  of  CS,O0O,  to  date  from  the  orgnniza- 
tioD  of  tbe  Company,  and  to  be  subject  to  fut- 
nre  adjastment. 

"That  there  ba  credited  to  the  secretuy  tbe 

turn  of  $5(10  for  services  to  tbe  present  time." 

The  caae  sufficiently  appears  lu  tbe  opialon. 

Mtmt.  B,  Wadleirh.  8,   0.   EftstniftD 

sad  F.  B.  Hftna,  for  defendant: 

Wbeo  ao  officer  of  a  corpontloa  performs 
Ihe  usual  and  ordlaary  duties  of  his  office,  he 
casnot  recover  any  compensation  therefor  un- 
less it  has  been  so  agreed. 

Cititt«t  NaU  Bank  v.  mUott,  6B  Iowa,  104; 
Tta  V.  QUmettUr  Firtt  Sat.  Bank,  180  Mass. 
Nl. 

And  a  sabaeotient  vote  of  the  board  of  direc- . 
ton  lo  pay  a  aiiector  or  other  officer  tor  bis 
WTices,  wben  there  iva«  no  previous  agree- 
Bent,  Is  not  biodlDg. 

Loan  Atioaation  r.  BUmemsIt,  20  Pa.  6&4; 
Dunim  T.  ImptruU  Gat  Co.  8  Bam.  ft  Ad. 
13G;  Sajmiridt  t.  Pmram  Arry  Bridge  Co.  49 
Pi.  llB;  HaUtr  T.  La^xsttU,  B  A  11.  R.  Co. 
n  DL  106:  Mam  Ftrr^  QravA  Hood  Co.  v. 
Brantitan,  40  Ind.  Ml;  Jf«a  York  AIf.H.B 
C».  V.  Sdtkitn.  27  Cono.  170. 
tLKA. 


See  also  40  L.  R.  A..884. 


The  passsee  of  the  reaolotloo,  even  wllhout 
the  clause  "lo  be  subject  to  futuK  adjustmeDt," 
would  constitute  no  contract  to  pay  the  plain- 
tiff the  salary  named. 

Oommonweait/i /tu,  Oo,  t.  Oratu,  8  Met.  84; 
Com.  T.  EagU  F.  Int.  Co.  14  Allen,  844. 

The  court  erred  la  excluding  the  leatlmony 
that  the  vole  Bzlng  the  plaiDtitrs  salary  was  to 
be  binding  and  operative  only  on  conditioo 
that  the  neeotialioos  then  pending  went 
through,  and  If  they  did  not  it  was  to  be  of  no 
effect,  and  that  the  plaintiff  assemed  thereto. 
This  occurred  before  the  passage  of  the  vote. 
It  was  an  agreement  that  the  vote  was  not  to 
take  effect  except  In  atxrtain  coDtingeocy,  and 
evidence  of  It  should  have  been  received. 

Murray  t.  Stair,  2  Barn.  A  C.  83;  Pym  t. 
CampbeCi,  S  El.  &  B1.  870,  878;  Davis  t.Jone*, 
17  C.  B.  835;  Wallit  v.  lAUell,  II  C.  B.  N.  Q. 
860;  Soger*  v.  SadUy,  2  Huilat.  &  C.  237; 
Ctner  v.  Kirkman,  83  L  T.  N.  8.  673;  Pam. 
ling  v.  United  Stattt.  B  U.  8.  4  Cranch,  310,  S 
L.  ed.  601;  Ware  v.  Allm,  128  U.  S.  690,  S3 
L.  ed.  668;  Wilton  v.  ftnwri.  181  Mass.  580; 
CommonvieaUh  In*.  Co.  v.  Crane,  6  MeL  64. 

Mettrt.  L.  S .  Dftbner  and  Horftee  O. 
Allen,  for  plain ttff: 

The  vole  of  the  corporation  was  a  contract, 
and  tbe  record  could  not  be  varied  or  contra- 
dicted bv  parol  evidence. 

iiayliea  v.  Qay  Ilead  Diet.  18  Alleo,  120, 184, 
and  cases  cited;  Could  v.  Horfgik  Lead  ,Co.  0 
Cush.  888-345;  Coffin  v.  CollUit,  17  Jle.  440; 
Mon^oTjiery  B.  Go.  v.  Burtt.  9  Ala.  C18;  Ih- 
lano  V.  Smith  Charitia,  188  Mass.  63,  64. 

W.  Alleat  J.,  delivered  tlie  opinion  at 

tbe  court : 

The  plaintiff's  contention  la  that  tbe  vot« 
of  the  defendant  constitutes  a  written  con- 
tract which  cannot  be  varied  by  parol  evi- 
dence. But  the  vote  Is  not  a  contract.  It  is 
the  act  of  the  defendant  alone,  and  it  require! 
the  act  of  both  parties  to  make  a  contract 
The  vote  must  have  been  communicated  by 
tbe  defendant  to  the  plaintiff,  and  accepted 
by  him,  to  constitute  a  contract  between  them. 
To  make  a  vote  of  a  corpuratlon  a  contract 
binding  on  It,  It  Is  necessary,  as  in  the  case 
of  a  deed  or  promissory  note,  that  there 
should  be  the  offer  of  the  obligation  by  tha 
one  party  to  the  otlier,  and  its  acceptanco 
by  the  other.  In  the  case  of  written  ingtm* 
menta  the  usual  evidence  of  offer  and  accept- 
ance is  proof  of  the  manual  delivery  of  tha 
instrument.  There  can  be  no  actoal  delivery 
of  a  vote  and  there  need  be  no  symbolic^ 
delivery  of  it,  but  to  make  a  written  vot« 
binding  aa  a  promise  it  must  be  communi- 
cated to  the  other  party, — that  Is  offered  to 
blm  for  his  acceptanco-^ind  accepted  by  him, 

'     '     ■     •  •'     "^  -'   -  J  and 


.  .  ,  whether  the  writing  be  a  vote  < 
..  deed.  The  fact  that  a  party  knows  of  and 
claims  under  a  vote  of  a  corporation,  as  in 
Delano  v.  Smith  Chariiitt.  188  Mass.  63,  may 
be  prima  facie  proof  that  it  was  communf- 


Uamachubsttb  Bhprshs  Jitdioiaii  Coukt. 


CftUd  to  Aud  accepted  by  htro,  u  the  poBsea- 
Bion  of  and  claiminK  under  a  deed  maj  be 
prima  facie  proof  of  its  delivery  aad  accept- 
ance ;  but  it  IB  proof  by  verbal  evidence,  and 
verbal  evldeoce  1b  competent  to  control  it 
aod  to  sbow  that  the  TOte  was  not  conunonl- 
csted  to  the  party,  or  that  It  was  not  accept- 
ed by  blm.  Aa  the  circumstancea  attending 
the  transaction  may  aSord  an  Inference  that 
the  vote  was  communicated  to  and  accepted 
by  the  other  party,  lo  they  may  be  puch  aa 
to  afford  an  ii^erence  that  it  was  not  commu- 
nicated by  the  corporation  to  the  other  party 
for  hie  acceptance,  uid  that  It  was  not  accept- 
ed by  him.  Parol  evidence  of  such  clrcum- 
etnnceB  does  not  vary  the  written  vot«,  but 
only  shows  that  it  never  took  effect  as  a  con- 
tract. The  case  at  bar  fumisbes  a  sufficient 
Illustration. 

The  vote  was  not  in  form  a  contract  with 
or  promise  to  the  plaintiB.  It  purported  only 
to  Bx  the  salary  of  the  treasurer  of  the  cor- 
poration. The  circucnstances  attending  the 
vote,  which  were  In  evidence  and  of  which 
the  defendant  offered  evidence,  were  in  brief 
and  substance  as  follows.  The  object  of  the 
corporation  was,  as  its  name  imports,  to  build 


IS  chosen  and  acted  as  its  treasurer.  Before 
exercising  or  fully  acquiring  its  franchise 
to  build  railways  It  was  necessary  to  do  cer- 
tain things,  which  were  not  done  while  the 
plaintiff  remained  in  office,  and  there  was 
Tery  little  for  him  to  do  aa  treasurer,  "It 
was  asreedat  the  time  of  the  election  of  ofQ- 
cers  toat  no  salary  should  be  paid  to  the 
president  or  treasurer  until  such  time  as  the 
charter  of  the  Company  should  be  fully  com- 

Sleled  and  the  Company  should  get  upon  its 
■et."  About  five  months  after  the  organiza- 
tion of  the  Company  there  were  negotiations 
with  ouleide  partiea  looking  to  the  sale  to 
them  of  a  large  part  of  the  stock  of  the  cor- 
poration, but  nothing  came  of  tbem.  About 
two  years  later  and  about  the  time  of  the 
plaintiff's  resignation  of  the  office  of  treas- 
urer, there  were  similar  negotiations  which 
came  to  nothing.  The  plaintiff  tCEti fled  that 
under  the  former  negotiations  an  agreement 
was  executed  which  looked  to  perfecting  the 
franchise  of  the  corporation  ana  commencing 
the  construction  of  railways  under  it,  which 
was  dated  June  6,  1878,  The  vote  of  the 
Company  fixing  Uie  salary  of  its  treasurer 
was  passed  on  Uie  sixth  day  of  June,  18T9, 
and  the  defendant  offered  to  prove  that  It 
"was  to  be  binding  and  operative  only  on 
condition  that  the  negotiations  then  pending 
went  through,  and  that  if  they  did  not  it  was 
to  be  of  no  effect,  and  that  the  plaintiff  as- 
Benied  thereto. "  WMt  the  defendant  wished 
to  prove,  then,  waB  that  the  plaintiff  was 
chosen  treasurer  of  a  corporation  which  wo* 
not  prepared  to  commence  its  business  under 
an  agreement  that  he  should  recelTe  no  salary 
until  arrang^nenta  for  doin^  business  were 
perfected.  The  amount  of  tbe  salary  which 
was  to  be  paid  bim  was  not  fixed ;  that,  after- 
wards, wnen  negotiations  were  pending 
which  It  was  believed  would  result  In  the 
commencement  of  buaineaa  by  the  corpora- 
tion, the  vote  fixiug  tlie  Amount  of  the  saiarj 
«L.It.A. 


of  tlie  treasurer  was  passed  by  the  directon 
with  the  understanding  on  their  part  and  on 
the  part  of  the  plaintifl,  who  was  present  at 
the  meeting  as  one  of  Uie  directors,  that  it 
should  not  supersede  the  agreement  under 
which  the  plaintiff  was  elected  and  should  not 
be  operative  until  such  time  as  under  that 
agreement  the  plaintiff  abould  be  entitled  to 
a  salary ;  as  the  plaintiff  was  present  when 
the  vote  was  passed  he  of  course  knew  of  it, 
but  the  Jury  might  have  found  upon  the  of- 
fered proof  that  he  also  knew  that  it  was  not 
passed  to  be  communicated  to  him  for  his 
acceptance  until  the  time  when  he  should  be 
entitled  to  a  salary,  and  that  he  did  not  in 
fact  accept  ft  as  a  promise  to  pay  him  a  sal- 
ary. We  think  that  the  evidence  excluded 
was  competent  upon  the  question  whether 
there  was  a  contract  between  the  parties  tliat 
tbe  plaintiff  should  be  paid  a  salary.  It 
tended  to  show  that  the  promise  contained  in 
the  vote  was  not  offered  to  and  accepted  by 
the  plaintiff  while  he  continued  in  office. 
See  Wihim  t.  Foiotrt,  181  HasB.  G89 ;  Gout- 
mifnweaUh.  Int.  Co.  t.  Oan«,  6  Het.  64. 

It  would  seem  that  the  court  might  Iiats 
admitted  evidence  of  the  conduct  of  ue  plain- 
tiff in  regard  to  tbe  statements  of  Indebted- 
ness of  the  corporation.  The  evidence  waa 
offered  as  admissions  by  the  plaintiff  that 
the  defendant  was  not  indebted  to  him.  If 
the  Jury  believed  that  he  as  treasurer  furnish- 
ed a  stutomcot  of  the  liabilities  of  tbe  cor- 
poration and  did  not  include  among  its  Ha- 
olHties  anv  claim  of  his  own  for  salary, 
when,  as,  he  now  claims,  more  than  two 
years'  salary  was  due  to  him,  and  that  after 
he  ceased  to  be  treaaurer  he  was  shown  and 
assented  to  a  statement  of  the  llabilitieB  of 
the  Company,  which  did  not  Include  his 
salary,  we  tnink  that  the  evidence  would  be 
competent  to  be  considered  by  the  jury  upon 
the  question  whether  there  was  a  contract  that 
salary  should  be  paid  bo  htm. 


Mason  S.  SODTHWORTH,  Aj^, 
Rodney  EDMAI4D8  et  oL 


I.  Tbe  t»zea  apan  t»»1  eatate  oeenpled 
«a  m,  f^Dlly  reeldenoe  are  properlr  »*- 
•eaaed  to  the  hiubsjid  and  not  lo  the  wUe 

under  a  aiatute  permlcttDS  It  to  be  MaeMed  to  the 
owner  or  to  the  person  in  poasealOD  of  It.  althoush 
the  holds  an  unrecorded  deed  to  It,  tbe  reooid 
title  belQ([  In  a  third  person,  In  tbe  absenoe  of 
anftblng:  to  overthrow  the  preaiimptlOD  ttist  ba, 
u  head  of  the  famUy.  la  Id  potsceslon.  for  wbloh 
puipoaetheDndlsoloeedtltleof  the  wUelslDanlD- 

(f newHon  ana  C.  Alltn,  JJ„  diamtj 
8.    TbelnwilBcleneirof  analltdfcTitofthe 

rlviiiE  of  Botloe  of  a  (az  (ale  1*  Immatarlallf  It  la 
MUafaotorllj  shown  tliat  th*  notloe  was  In  bot 

8.  The  eoUeeter  Buv  "aU  tbe  wbolaof & 
trkct  of  land  for  deUnquant  taxes  under  Oea. 
BtaU,  chap.  IB,  altboushapartonlr  would  besuS- 
deQt  to  aatlafT  the  denaod  aod  oould  amvan- 
lently  be  sold  eepaiatet/. 


ftv  tba  porahMe  ol  •  park,  (orwliloli  pnrpoM  tiM 
munloipatltr  oould  not  lavfaB^ 
■-  Tk«  MmouMOMMnt  bj-  tbm  eolleetor 
U  B  tax  wis  that  h«  hopM  no  peison  wUl  bid 
UMTS  tlian  the  unoDDt  of  t»xe«,  Inurest  kod 
Aaivea  on  a  plaoe  of  propertr  vUl  Dot  avoid  the 
inlo  whoa  tbeie  ta  no  raaaon  to  cuppoM 


irS,iaQa) 

APPEAL  bydematiduitfrom  a  Jadgment  of 
the  Saperior  Court  lor  Hiddtesei  Countr 
Id  favor  of  tbe  teoaDU  Id  a  proceeding  by  wnt 
of  entry  to  recover  poaseaslOD  of  certBiji  laud  In 
the  Town  of  Wakefield.    JBeiier*ed. 

DemandaDt  claimed  title  under  certain  tax 
tales  of  the  property  onder  asseasments  made 
s^DSt  defendaDt  ludDey  Edmandi,    The  ten- 
•DtB  who  defended  Rodney  Sdmanda  and  hU 
wife,  Joaephine  A.  H.  EdmandB,  claimed,  inter 
alia,  that  the  title  to  the  property  wm  in  Mrs. 
Edoiand*.  and  that  it  wa»  improperly  aBseased 
to  &Ir.  Edmaoda  and  conBequently  that  the 
nlea  were  Toid. 
The  fDTther  facts  appear  In  tbe  opinion. 
Mr.  S.  K.  H»mlltoD  for  appellant. 
Mr.  Q^arga  M.  Hobba,  for  appelleee: 
Edmands  ceaaed  to  be  owner  of  the  estate 
vpon  tbe  foreclosure  in  1861.    The  assessors  in 
each  year  had  the  means  of  knowing  in  whom 
tbe  record  litleof  the premjsesstood,  snd  might 
have  ascertained  In  whom  the  legal  title  stood. 
OakAamv.  HaU,  112  Uas&  6t»;  Fortttr  v. 
Fonter,  1S9  Mass.  (US:  Dttnumd  t,  Baibitt, 
UT  KMm.  238. 

He  was  not  in  possession.  Here  residence 
by  the  husband  npon  the  wife's  separate  prop- 
dy  is  not  possession, 

Lgitdt  r.  Brovin.  8  New  Eng.  Rep.  866,  14S 
Mass.  381;  Mclntyn  t.  Enowlton,  6  Allen,  860; 
Bom  t.  Qonibtr,  28  Wis.  284;  Samiltm  t. 
Fintddu  Lae,  3S  Wis.  496;  FWer  t.  AldM,  S8 
Wis.  803. 

W.  AUsn.  J.,  deiireied  tbe  opinion  of  the 
OMut: 

Tlw  taxes  are  properly  assessed  to  Rodney  Ed- 
■ands.  The  recoid  tlUe  was  in  Strong,  and  he 
was  the  person  taishle  as  owner,  and  not  Mrs. 
Edmsnds,  whotield  annnrecorded  deedof  wbic^ 
thsaasosor  bad  DO  notice.  Oen.  BtaL  chap.  11, 
«  B:  ii'ortfM- T.  .n>r«(«r,  129  Mass.  500, 666;  Stat. 
1681.  cbBp^  804,  S  4;  Pnb.  6taL  chap.  11,  g  18. 

The  potent  facts  npon  which  the  assess- 
menta  moat  Im  made  were  thai  Strong  was 
tbeownerof  the  premises  and  that  the  Edmands 
lamily  occupied  tbem,  and  there  was  nothing 
lo  orertbrow  the  presumpUoD  that  the  tiead  of 
the  family  waa  ia  possessioa 

The  lax  could 

scsMd  to  Hra.  Bdi       _         __  , ^__ 

SMkHi.  Bm  if  Mm  Edmands'  deed  had 
htsn  recotded  aod  she  taxable  aa  owner.  Hr. 
EdDkanda  woold  still,  npon  the  facts  found, 
hsTB  bean  taxaUe  aa  Id  possession.  It  appears 
thst  Mr.  Edmands  and  bis  wife  occupied  the 
VKmlses,  and  with  their  young  children  re- 
Mad  on  tbe  plao&  There  Is  nothing  to  show 
ifaii  he,  s«  tbe  head  of  the  family,  was  not  in 
posiMlon  of  the  family  home.  The  fact  that 
tki  Vila  owned  Iba  plaiDt  wotdd  sot  aflwd  an 


Inference  that  she  bad  ukm  ba  bosband'a 

Elooe  In  the  family.  Dndonbiedlj-  *\n  wouM 
Bve  the  right  to  take  and  retain  posnesslon 
even  If  it  were  necessary  therefor  to  compd 
her  husband  lo  famish  another  home  for  her. 
But  If  she  permitted  her  (Male  to  be  occupied 
as  the  family  home  the  presumption,  in  the  atv 
sence  of  evidetice  lo  tbe  contrarr,  is  that  she 

Grmllted  the  possession  of  it  to  De  fn  her  hus- 
nd.  Her  consent  that  her  husband  should 
Iw  in  possession  would  be  presumed.  Ha 
would  not  be  her  tenant,  but  would  be  In  l^ 
her  license.  Flaitted  y.  Hair,  160  Mass.  376,  8 
L.  R.  A.  6S4.  He  was  under  legal  obllgatloa 
lo  provide  a  home  for  his  family.  She  was  un- 
der no  legal  obligation  lo  allow  him  to  use  her 
estate  for  that  purpose.  She  might  have  re- 
fused it  to  him;  perhaps  she  might  as  a  condi- 
tion of  admitting  him  to  it  have  exacted  his  oon- 
sent  that  she  should  bethemsHterof  the  house. 
Perhaps  she  could  by  an  ante-nuptial  contract 
have  settled  tbe  possession  oC  the  house  noon 
herself  after  tbe  pattern  of  the  plainUfl  in  Me- 
Intyre  v.  Enovjlton,  6  Allen.  566,  vrho  matrled 
her  hired  man  under  an  asreemeDt  that  he  was 
to  have  only  his  board  and  lodging  and  a  home 
with  her  and  notbing  more.  But  nosucb  rel^ 
tlou  between  husband  and  wife  will  be  pi»- 
Bumed.  If  nothing  appeats  but  that  the  hus- 
band and  wife  and  ^lldren  occupy  a  boosa 
owned  by  the  wife,  the  Inference  wlU  be  that 
the  husband  Is  the  person  in  poaseaslon  of  It, 
and  that  be  la  what  his  name  imports,  master 
of  the  bouse. 

At  the  time  of  this  occupancy  tbe  wife  could 
not  have  conveyed  her  real  estate  or  let  it  for  a 
longer  term  than  one  year  without  tbe  concur- 
rence of  her  husband.  Oen.  Stat.  chap.  108, 
g  8:  Stat.  1874,  chap.  184,  S  1. 

If  she  used  her  proper^  for  cairylng  on  a 
boarding  bouse  or  a  farm  the  property  employ- 
ed Id  the  bustneas  would  be  condarively  pre- 
sumed to  be  her  husband's  asagoinst  hiscredit- 
ors,  unless  a  certificate  tliat  It  was  her  bnsineai 
bad  been  filed.  Stat.  1863,  chap.  198;  8nom  v. 
Sheldon,  ISAMOM.  882. 

Like  bis  cblldren  she  took  and  followed  On 
settlement  of  her  husband.  Oen.  StsL  chap.  69, 
§1- 

We  cannot  follow  the  dedslon  In  Bamilt«HT, 
fimd  flu  Z^  !8  Wis.  496,  nor  adopt  the  doctiina 
there  laid  down  tliat  "a  husband  merely  r»- 


siding  with  his  wife  upon  her  separate  pmper^ 
la  no  more  the  occupant  of  the  property  within 
the  meaning  of  tbe  Sistale  allowing  lands  to 


be  assessed  to  occupants  than  she  would  be  of 
his  lands  If  residing  with  blm  thereon." 

Tbe  circumstances  of  the  occupancy  stated 
in  the  report,  mesj^  as  they  era,  show  that 
tbe  actual  possession  was  in  Qie  husband. 
Before  Marcli,  1861,  be  was  the  owner.  Ib 
that  year  the  record  title  passed  by  the  fore- 
closure of  a  mortgage  to  Strong,  and  it  re- 
mained Id  him  nntlT  1882.  In  1868  Strong 
gave  the  deed  to  Hn.  Edmands  which  was 
recorded  in  1882.  The  taxes  were  assessed  to 
Strong  and  paid  by  blm  until  1664.  Since  then 
they  have  heen  assessed  to  Edmands  and  were 
paid  by  him  nntil  the  tax  fwlSIS,  for  which 
tbe  first  sale  was  made.  It  doea  not  appear 
how  long  Edmands  had  lived  upon  the  place, 
only  for  some  yean  prior  to  1869.  It  b  said  . 
tbe   place  was  "  purohaaed  from  Strong*  Itf  |  ^ 


SDPSSHK  JuDIOttL  CODBT. 


pled  the  plftce  continiully  since  1804,  if  not 
irom  before  the  foreclosure  of  the  mortgage. 
and  with  Mrs.  Ednuuds  at  least  smc«  1864. 
Neither  1/Lt.  nor  Hra.  Edmands  »ver  objected 
to  the  taxes  being  aBSeased  to  Hr.  Edmande, 


Eumed  tliat  both  of  them  knew  to  whom  the 
taxes  were  assessed.  In  the  inatauces, 
probably  common  throughout  the  Common' 
wealth,  in  which  the  real  estate  of  the  wife 
is  assessed  to  the  husband,  there  can  hardly 
be  found  one  which  would  not  furnish  more 
plausible  ground  than  this  for  holding  the 
tax  to  be  Tllepil  and  TOtd.  In  1873  the  as- 
sessors found  Edmands  occupying  the  place 
with  his  family,  he  hod  so  occupied  it  for 
nine  years  or  more  and  during  that  time  the 
taxes  had  been  assessed  to  him  and  paid  with- 
out objectiou.  They  were  not  bound  to  look 
furtlier.  If  they  bad  notice  from  the  record 
that  Strong  was  the  owner  they  were  not 
bound  to  inquire  if  there  was  not  an  unre- 
corded deed  from  him  to  Mrs.  Edmands  and 
if  tiiey  had  bad  notice  of  such  a  deed  they 
may  well  have  doubted  whether  they  could 
have  assessed  the  tax  to  her  as  owner,  while 
the  right  to  assess  to  the  occupant  In  posses- 
sion was  clear.  It  has  not  been  argued  that 
the  laiee  could  have  been  aasesBed  to  Mrs. 
Edmands  except  as  owner,  or  that  they  could 
have  been  assessed  to  anyone  as  in  possession 
unless  to  Ur.  Edm&nda. 

The  demandant  asserta  Mr.  Edmands'  pos- 
session by  making  him  atenant  in  the  action, 
and  he  admits  that  he  is  in  possession  by 
pleading  the  geaeral  issue  without  a  specin- 
catlou  of  disclaimer. 

It  is  objected  that  the  affidavits  of  notice 
of  the  sales  provided  for  by  Oen.  Btat.,  chap. 
12, 1 37,  were  InsufBcleut  because  the  attorney 
of  tbe  collector  by  whom  they  were  made 
was  not  a  disinterested  person.  The  Statute 
does  not  require  that  an  affidavit  should  he 
filed.  It  only  makes  a  proper  afBdavit  evidence 
that  notice  was  given,  but  does  not  exclude 
proof  by  other  evidence.  As  it  Is  found  tliat 
notice  was  in  fact  given  It  la  Immaterial  if 
the  afQdavit  Is  Insulicient. 

It  is  further  objected  that  the  sales  were 
▼old  because  the  collect'ir  sold  the  whole  of 
the  land  when  a  part  might  coDveniently 
have  been  sold.  But  It  was  optional  with 
thecollector  tosell  the  whole  or  a  part.  Gen. 
Stat.  chap.  12,  g  88:  OtwceU  v.  Goodain,  8 
Allen,  63S.        " 

It  is  also  objected  that  the  sales  were  Ille- 
gal because  there  was  included  In  each  annual 
appropriation  a  sum  of  money  to  pay  Interest 
on  a  debt  contracted  for  the  purchase  of  land 
for  a  public  park,  it  t>elng  contended  that 
the  town  could  not  lawfully  raise  money  for 
'  that  purpose.  If  this  were  so  It  would  not 
avoid  tbe  sale.  Gen.  Stat.  chap.  12,  §66] 
Oma  T.  jbrMt.  12S  Mass.  97. 

It  Is  further  objected  that  tbe  sales  are  void 
because  the  collector  at  each  sale  announced 
that  he  hoped  that  no  person  would  bid  more 
"""""    "" -.    of    taxes,     interest    and 


to  suppose  Utat  this  remark   did  tn   tact,    or 

WHS  calculated  to,  inSuence  tbe  bidding. 
It  was  apparently  intended  only  for  the  claw 
of  bidders  who  pieaut  to  advance  about  the 
amount  due,  and  to  hold  the  land  for  redemp- 
tion, when  they  would  recover  l»ck  their  ad- 
vance, and  ten  per  cent  interest  upon  it,  and 
it  might  have  influenced  such  a  bidder  to 
ofler  the  exact  amount  due  instead  of  a  round 
sum  that  would  cover  It;  but  that  would  be 
no  detriment  to  the  owner.  It  could  not ' 
have  influenced  any  bid  made  with  the  inten- 
tion of  purchasing  and  holding  the  property. 
It  is  better  for  the  owner  if  he  redeems  tfts 
property  that  the  sale  should  be  for  no  irtora 
than  tbe  amount  due,  for  when  be  redeems 
he  will  have  to  repay  the  surplus,  with 
interest  at  the  rate  of  10  per  cent  per  annum ; 
and  this  seems  to  have  been  uie  opiaion  of 
the  Legislature,  for  before  the  lost  aale  th« 
collector  was  authorized  to  take  tbe  land  for 
the  town  for  the  amount  due.  Stat.  1878, 
chap.  206. 

No  other  objection  is  made  to  the  validity 
of  the  tax  sales,  and  in  the  opinion  of  a 
majority  of  the  court  there  must  be  judgment 
pfr  0\«  oemaniant. 

Knowlton,  ^. ,  dlssentine: 

I  do  not  agree  to  that  part  of  the  opinion 
of  the  majority  of  the  court  which  seems  to 
hold  that,  when  a  man  and  his  wife  live  to- 

S ether  on  her  real  estate,  the  possession  Is 
eemed  to  be  in  the  husband  and  not  in  the 
wife.  There  can  be  no  doubt  that  when 
two  men,  or  two  women,  or  a  man  and  a 
woman  who  are  not  married  to  each  other  ant 
residing  in  a  house  owned  by  one  of  tbem, 
and  nothing  else  appears,  the  owner  Is  held 
U>  be  in  possession  and  the  other  to  be  thcra 
in  the  ovraer's  right.  By  Pub.  Stat., 
chap.  147,  §  1,  it  is  provided  that  "the  real 
ana  peraanal  property  of  a  woman  shall 
upon  her  marriage  remain  her  separate  prop- 
erty, and  a  married  wonmn  may  receive, 
receipt  for,  bold,  manage  and  dispose  t>t 
property,  real  and  personal,  in  the  same  mao- 
ner  as  if  she  were  sole,  except  thst  she  shall 
not  without  the  written  consent  of  her  hus- 
band destroy  or  impair  bis  tenancy  by  tb» 
curtesy  in  her  real  estate."  Under  this  sec- 
tion, except  as  to  her  husband's  right  by  th» 
curtesy  and  the  making  of  contracts  wlui  her 
husband,  a  married  woman  stands  in  pre- 
cisely the  same  position  in  regard  to  her  real 
estate  as  If  she  were  a  man.  Pub.  Stat. 
chap.   147,  §  a. 

The  Statute  has  abolished  all  rights  which 
the  husband  once  Iiad  in  his  wife's  property, 
and  has  swept  away  all  presumptions  agaiost 
lier  possession  and  control  growing  out  of  tha 
marriage  relation.  In  the  ownemhip  of  her 
property,  with  the  two  exceptions  abov« 
stated,  and  in  all  the  rights,  duties,  benefits 
and  presumptions  which  the  law  attaches  to 
the  ownership  of  property,  a'wife  is  as  if  sb» 
had  never  married.  The  law  assumes  that 
she  and  her  hual»nd  will  live  together. 
Where  is  the  provision  that  If  thev  live  oa 
her  real  estate  the  express  words  of  the  Stat- 
ute giving  her  control  of  her  property  shall 
immediately  lose  their  eflectt 
It  is  true  that  in  Bome  particulan  the  OMa- 
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in 


a  law  In  ngtud  to  Qie  domestic  relatloiu 
.  lalns  unchtuiged.  It  is  still  the  legal  duU^ 
of  the  hiuband  and  father  to  support Ilib  wiie 
uid  childieo.  He  is  still  the  head  of  the 
family,  and  m  such  has  certain  rights  of 
control.  He  fs  entitled  to  the  custody  of  his 
minor  children  unless  the  court  for  good  rea- 
s  fit  to  give  it  to  his  wife  or  to  a  guoF- 
Pub.  8t»L  chap.  146.  8S  29.  80  ^— 

i  88,   S6.   chap. 

B32,  g  2.     How  t 

rig&t  of  control  of  the   person   of   hjs    

under  receDt  statutes  and  decisions  Is  doubt- 
ful. Bnt  the  principle  of  the  conunon  law 
that  a  wife  ts  presumed  to  act  under  the 
coercion  of  her  husband  maj  be  invoked  in 
her  favor  and  against  him  when  she  is  charged 
with  a  crime  committed  in  bii  presence ;  and 
this  principle  will  apply  In  a  criminal  case 
when  ber  conduct  In  which  she  la  presumed  to 
have  been  coerced  takeseSect  upon  her  proper- 
tjand  constitutes  a  criminal  use  af  the  proper- 
^.  Com.  V.  Wood.  97  Mass.  3SS  ;  Orm.  v.  SUi, 
145  Mass.  aOS,  0  New  Eag.  Rep.  2TJ. 

This  priDciple,  however,  is  quite  distinct 
from  ttut  which  determines  the  legal  poa- 
aeesion  and  right  of  control  which  ordina- 
rily pertain  to  the  ownership  of  property. 
The  nnaband  is  under  no  liability  as  an 
owner  or  poasesBor  of  his  wife's  estate.  He 
Is  nnder  such  liability,  onlv  as  results  from 
the  fact  that,  as  head  of  the  family,  he  is 
supposed  to  influence  the  conduct  of  his  wife, 
and  to  be  responsible  for  her  acts  done  in  hia 

B'esence  and  with  his  knowledge  and  consent. 
er  conduct  may  give  a  character  to  the 
bousB  in  which  they  live,  and  render  it  a 
common  nuisance,  and  he  may  be  so  respon- 
lible  for  her  conduct  that  her  act  becomes 
his.  and  makes  him  punishable  as  keeper  of 


propert;  are  all  the  time  in  her.  If  a  married 
wonuin  should  file  a  certificate  that  she  was 
carrring  on  the  business  of  selling  intozicat- 
In^  liquor  on  iter  separate  account,  and  ob- 
tain a  license,  and  buy  the  necessary  prop- 
etty,  and  conduct  the  business  as  her  own, 
ber  husband  would  be  liable  for  any  unlaw- 
fnl  aalea  mode  by  her  in  bis  presence,  unless 
it  appeared  that  they  were  made  without  his 
consent.  Would  it  therefore  be  held  that  he 
was  in  possession  of  the  utensils  used  in  the 
business,  so  that  be  could  maintain  trover 
■gainst  a  wrong-doer  who  should  carry  them 
■wa^T  Manifestly  not.  Neither  could  he 
properly  be  deemed  to  be  in  possession  of 
real  estate  owned  by  her,  ao  that  he  could 
maintain  trespaaa  for  an  injury  to  it ;  or  take 
the  rents  and  profits,  merely  because  he  mi gUt 
be  liable  criminally  for  her  act  of  keeping 
it  as  a  common  nuisance.  In  Qrm,  v.  BiU, 
tupra,  which  is  the  most  recent  case  in  this 
CoRunonwealth  in  regard  to  the  criminal  lia- 
bility of  a  husband  for  a  wife's  act,  it  seems 
(o  b«  assumed  that  the  legal  possession  of  the 
real  estate  was  in  the  wife  as  owner,  and 
(be  decision  la  made  to  turn  on  the  question 
whether  the  husband  consented  to  her  crim- 
inal conduct,  so  as  to  make  him  liable  for 
it  under  the  principle  of  the 
■bove  referred  to. 
•  L.R.A. 


The  only  ground  on  which  it  li  argaed 
that  this  Statute  should  be  deprived  of  Its  ^- 
fecl  is  the  existence  of  the  principles  of  the 
common  law  which  I  have  mentioned.  But 
the  common  law  must  vield  to  the  Statutea 
whenever  they  come  in  conflict,  and  the 
principles  which  are  still  operative  are  not 
at  variance  with  this  Statute.  The  fact  that 
a  husband  ought  to  provide  a  home  for  hia 
wife  does  not  tend  to  show  that  a  wile  ought 
to  lose  her  possession  of  her  property  If  she- 
allows  It  to  be  occupied  as  a  home  for  the 
family.  Bhe  ought  not  to  lose  nor  he  to  gain 
because  of  his  neglect  of  duty. 

A  husband's  right  of  control  as  head  of  the 
family  relates  only  to  the  conduct  of  the 
family  and  glvea  him  no  possession  of  their 
property,  H  his  minor  children  have  prop- 
erty their  guardian  alone  can  manage  it.  If 
his  wife  has  property  she  can  do  with  it  m. 
she  chooses,  so  long  as  she  violates  no  law. 
His  right  to controlher  conduct,  whatever  in 
other  respects  that  right  may  be,  is  expressly 
limited  by  the  Statute  which  gives  her  the 
control  of  her  property  for  any  lawful  use, 
and  precludes  him  -from  interfering  witb 
her  possesaion. 

Oen.  Stat. ,  chap.  108,  g  1,  provides  that 
not  only  a  wife's  property,  but  the  "rents, 
issues,  profits  and  proceeds  thereof,  .  . 
shall  remain  her  sole  and  separate  prop- 
erty, and  may  be  used,  collected  and  in- 
vested by  her  in  her  own  name,  and  shall 
not  be  subject  to  the  interference  or  control 
of  ber  husband,  or  liable  for  his  debts.* 
While  these  words  are  not  retained  in  chap. 
147  of  Pub.  Btat.,  their  meaning  is  Uiere. 
There  la  nothing  in  the  language  of  tha 
Statute  limiting  the  prohibition  of  Interfer- 
ence by  the  husband  to  property  not  occu- 
filed  as  the  home  of  the  family.  Under  thia 
anguage  how  can  It  be  held  that  if  a  wife 
goes  to  live  on  ber  farm  with  her  husband 
uie  possession  thereby  passes  to  him  and  he- 
becomes  entitled  to  iLe  income  of  the  prop- 
erty? In  my  opinion,  so  to  hold  would  nul- 
lify the  Btatute,  and  groatly  disturb  Ui» 
harmony  of  our  declHlons. 

No  doubt  a  married  woman  may  give  up. 
the  possesaion  of  ber  real  estate  to  her  hus- 
t«iia,  notwithstanding  that  she  can  make 
no  binding  contract  with  him.  But  in  casea 
where  ahusband  and  wife  have  lived  together 
on  her  property  she  has  been  treated  as  in 
possession,  and  has  often  been  held  llabie- 
for  acts  done  by  him  as  her  managing  agent. 
Stum  V.  BAddm,  126  Mass.  332 ;  AmOd  v. 
Spurr.  180  Maaa.  849 ;  W/ieaion  v.  TrimbU, 
14S  Mass.  845,  5  New  Eng.  Hep.  861 ;  Jtf^ 
ftrdt  V.  Alvord,  151  Mass.  — . 

In  PlaUled  v.  Hair,  160  Mass.  375,  5  L. 
R.  A.  0S4,  it  was  found  that  the  wife  owned 
the  farm,  that  she  lived  on  it  with  her  hus- 
band, who  by  her  "consent  was  carrying  on 
said  farm  in  his  own  name,  on  his  own  ac- 
count and  for  his  own  benefit."  It  was 
held  that  he  was  a  licensee  of  his  wife,  and 
that  hay  raised  and  appropriated  bv  him  be- 
fore the  license  was  revoked  was  nis  prop- 
erty. But  the  opinion  plainly  implies  that 
this  wss  because  he  was  managing  the  farm 
as  his  own  by  her  express  consent,  and  that 
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■he  could  hftve  revoked  the  license  at  anj 
time,  end  It  nowhere  Intimates  that  he 
would  kcouiie  any  possession  merely  because 
she  permitted  the  farm  to  be  occupied  as 
llieir  home. 

In  Melntyrt  t.  KnmOton,  «  Allen,  965, 
where  a  husband  and  his  wife  lived  together 
on  her  land,  It  seema  to  have  been  assumed 
by  the  court  that  the  possession  was  in  her, 
and  the  question  discussed  was  whether  the 
hay  niiB«]  on  the  land  became  his  because 
he  had  done  work  in  raising  and  curing  it, 
aod  it  was  held  that  It  did  not 

Bj  Pub.  Stat. ,  chap.  11,  §  18,  real  es- 
tate is  to  be  assessed  "to, the  peison  who  is 
either  the  owner  or  in  poesessioQ  thereof  on 
the  firat  daf  of  Haf.*  The  Statute  declares 
what  shall  constitute  ownership  within  the 
meaning  of  this  section,  and  substantiallj 
adopts  the  provision  of  Pub.  Stat.,  chap. 
120,  §  4,  that  en  unrecorded  deed  shall  not 
he  valid  against  third  parties  who  have  had 
no  notice  of  it.  To  be  subject  to  taxation 
for  real  estate  one  must  have  such  ownership, 
or  must  be  in  actual  possession.  He  cannot 
be  taxed  od  mere  appearances  wbicl}  do  not 
accord  wiUi  the  facts.  The  word  "posses- 
■ion"  is  used  in  this  Statute  in  its  oidinary 
sense.  Lyiide  v.  Brown,  143  Mass.  SST,  8  New 
EnK.  Rep.  886.  The  fact  tor  which  It  atanda 
is  fraught  with  important  possible  conse- 
quences. Not  onlj  ma7  a  lien  upon  the  real 
estate  be  founded  on  this  possession,  but  b; 
reason  of  the  possession  a  debt  may  be  cre- 
ated, collection  of  which  Is  enforceable 
against  the  p«ison  and  property  of  him  to 
whom  the  tax  is  assessed.  Richariton  v. 
BoOon,  146  Haas.  608.  Possession  which 
will  wanant  taxation  under  this  section  will 
entitle  the  possessor  to  the  income  and  prof- 
its of  the  property,  and  will  enable  him  to 
maintain  an  action  for  a  trespass. 

There  is  no  reason  for  anv  other  than  a 
natural  construction  of  this  Statute.  There 
is  no  pmctical  dilHculty  In  assessing  taxes 
on  real  estate  under  it.  The  assessors  may 
always  safely  assess  to  the  person  who  ap- 
pears of  record  aa  owner  or  to  the  peison  in 
actual  poesesslon.  If  with  reasonable  dili- 
gence they  cannot  ascertain  the  owner  or 
possessor  they  may  tax  it  aa  the  property  of 
an  unknown  proprietor.  Detmond  v.  Bab- 
bitt, 117  Mass.  288.  If  for  any  reaaon  they 
make  a  mistake,  there  is  stlit  an  ample  and 
easy  remedy ;  for  the  invalid  assessment  does 
not  affect  the  validity  of  the  remainder  of 
the  tax,  and  the  erroneous  tax  may  after- 
wards be  reassessed  by  the  assessors  for  the 
time  being  as  it  should  Itave  been  assessed 
originally.  Pub.  Stat.  chap.  11,  gg  79, 
8*. 

Under  a  similar  statute  in  Wisconsin  the 
Supreme  Court  of  that  State  unanimously 
held  that  a  man  living  with  his  wife  on  her 
real  estate,  under  circumstancea  like  Uioee 
In  the  present  case,  waa  not  liable  to  taxa- 
tion as  an  occupant  of  the  property.  BamU- 
bM  ▼.  Fond  d»  Lae,  86  Wis.  496. 

I  am  authoriied  to  say  that  Mr.   JiuUct 
Charles  Allen  ooncurs  In  tUa  oplni<». 
9L.R.A. 
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[,  Wher«a«redltorknowlncIilad(Aitar 
to  belna€>lTent»tt»oh—  wn  mmmtit  bdooit- 
liiB  to  tbe  latter  tn  a  foreign  State,  and  then  sella 
anddaUven  hli  claim  tocetber  with  all  rightaao- 
qutred  bjtbe  attaobment  ault  to  a  nonresldeat,  no 
action  ean  be  maintained  a«aia»t  him,  br  tiia  >a- 
■Isnee  In  Insolvency  ot  bti  debtor,  eltliar  to  ea- 
Join  the  turther  proeeeudoD  of  the  autt  or  tba 
loniUpg  of  bis  name  for  such  purpoae,  or  to  i«- 
oover  the  amount  whloh  ha  has  reallied  fnuu  tfaa 
otalm,  although  the  aUa  waa  made  for  the  pur- 
IKiae  of  obtaining  an  advantage  over  othei  ored- 
Itora  of  the  debtor  and  to  avoid  bcdng  anjolned 
from  the  further  proeeoutlon  of  tba  ailaiAment 
suit  In  case  Inaolvenox  prooeedlan  fnp'"f>  tha 
debtor  were  Instituted. 

t.  A  trill  to  «q]alii  »  er«dltar  frotB  prOVb 
tug  hia  claim  m  Inaolveaoy  proceedlnca  cannot 
be  matntalDed  unleea  brought  under  PuK  Statn 
ohap.  IBT,  IIS,  which  docs  not  permit  the  snper- 
vlaorr  JuriadlctloD  of  theaupreme  Judicial  court 
to  be  Invoked  In  such  prooeedlnca  until  after  Itae 
question  of  the  allowance  ot  the  claim  baa  been 
paMBd  upon  br  the  Insolvencr  oonrt. 


RESERYATION  from  Uie  Supreme  Judi- 
cial Court  forSuffolk  County  tHolmea.  J.^ 
for  the  opinion  of  the  full  court  of  an  action 
brought  to  enjoin  the  prosecution  of  an  attach- 
ment suit  instituted  forthe  collec^on  of  a  debt 
from  an  insolvent  debtor  or  to  recover  the 
amount  realized  by  such  attachment.    Biil  tli^ 

Defendant  held  six  promissory  notes  aem> 
gating  in  amount  t81,fi87.52,  made  by  theSnn 
of  E.  A  A.  E.  Batelieller  &  Co.  That  firm  be- 
came Insolventand  amooe-its  assets  was  a  debt 
amounting  to  about  |20,000  due  it  by  the  firm 
ot  J.  &  A.  Simpkiuson  of  Ciucinnatt,  Ohio. 
Defendant  brought  auit  on  four  of  its  notes  in 
Ohio  and  garnished  J.  &  A.  Simpkinson. 
Learning  that  Batcheller  &  Co.  contemplated 
flllog  a  voluntary  petition  In  bankruptcy,  de- 
fendant, before  fudgment  had  been  reacbeid  in 
theOhioBult,  sold  and  delivered  the  four  notes 
upon  which  nilthad  been  brought  to  the  Conti- 
nental National  Bank  of  New  York,  togethff 
with  all  right  to  control  the  further  proceedings 
In  the  attachment  suit.agreeingat  the  same  tiine 
to  pay  the  Continental  mnk  the  amount  of  any 
deflofent^  of  principal  or  interest  arising  from  a 
failure  to  recover  in  the  Ohio  action  andalso  the 


suit.  TbeaeJe  was  completed  on  Bqttember  S3, 
1889.  The  tint  publication  in  the  faisolvracy 
proceedings  was  made  on  Beptemher  34,  1S8B. 
PlainHBB  were  appotnled  asrignees  In  aoch  pn>- 
ceedingn  On  October  10,  XBSB.  this  suit  was 
Instituted  fay  the  assignees  pnylDg  that  the 
Ohio  suit  be  treated  as  still  subject  to  defend- 
ant's control,  and  that  It  be  enjoined  from  fur>- 
ttier  prosecuthig  ttj  or  Ibat  d '— ' —  ■- 
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ll  be  icqulred  I«  Bflslgn  to  plsiotiffe  all  the 
rigbt  which  It  baa  acquired  noder  its  claim  «o 
tl»t  plaintiffs  may  receive  all  mon67»  due  by 
J.  A  A.  BimpkiDson  to  Batcheller  &  Co.  nith- 
«at  ftoy  iDtenereoce  opoo  the  part  of  defendant 
theicwith;  or  that  defendant  be  ordered  Id  pay 
orer  to  plaintiffs  the  amount  coUecled  by  ita 
acKaUled  «ale  lo  the  ContineDtal  Bank. 

Tbe  bill  furtber  prayed  that  defendant  mf^hl 
be  eDJoined  from  attempting  to  prove  against 
the  iuaolveDt  estate  any  claim  upon  the  two 
notes  sUU  held  by  tt  without  flrat  payiofr  over 
to  plaintiffs  the  amount  already  received  by  Jl. 

On  October  l].BatcheUer&  Co.  made  acom- 
positioQ  with  their  creditorsand  on  October  19 
teceived  their  discharge  In  Insolvency. 

Od    October  31,  judement  was  entered  In 
favor  of  the  Continental  National  Bank  in  (he 
Obioanit. 
^   Further  facta  appear  In  tbe  opinion. 

Meatrw.  John  Lowell,  K.  F.  Dioklnaon. 
Jr.,  and  HoUla  R.  BkjW  for  plaintiffs. 

Me**n.  Lmoriaton  !•■  SoalCa  and  Ban- 
croft &•  Dnvla  tor  defendant 

Fi«Id,  J.,  deHvered  the  opinion  of  the  court: 
"We  tbink  it  appears  that  the  notes  were  act 
Dally  sold  and  delivered  ^  the  defendant  to 
(he  Coalinenlal  National  ^nk  of  New  York; 
tbBt  the  Intention  of  the  defendant  in  making 
the  Bate  was  to  obtain  an  advantage  over  the 
other  creditors  of  R  &  A.  H.  Batcbeller&Co.; 
tbat  this  intention  was  known  to  tbe  Continenial 
34^atk>Dal  Bank  at  the  time  it  purchased  the 
DOiea,  and  that  it  bought  them  for  the  purpose 
among  others  of  enabling  tbe  defendant  to 
carry  this  intention  into  effect.  The  defendant 
knew  that  Batcbeiler  &  Go.  wers  insolvent  in 
fact,  and  might  be  adjudged  insolvent  debtors 
to  tbis  Commonwealth,  and  that  if  this  were 
^i>ne  before  it  obtained  judgment  in  Ohio,  it 
mi^fat  be  enjoined  from  prosecuting  the  action 
in  Ohio  to  judgment;  and  in  order  to  avoid 
this,  it  sold  the  notes  to  the  ContineDlat  Na- 
tional Bank.  This  sale  included  all  the  rights 
wliieh  the  defendant  had  to  ptcs3cute  the  ac- 
tion then  pending  in  Ohio.  The  agreement  of 
tbe  defendant  wllb  tbe  Continental  National 
Baab  to  pay  toil  any  deficit  if  it  should  not  re- 
cover the  full  amount  of  the  notes,  and  also  to 
pay  to  it  a  sum  equal  to  all  its  costs,  charges 
and  expenses,  Is  an  agreement  collateral  to  the 
•ale,  and  does  not  affect  the  title  of  the  Conti- 
nental Kational  Bank  to  tbe  notes,  or  the  ab- 
solute right  of  control,  which,  after  the  sale,  it 
had  over  tbe  action  patding  In  Ohio. 

When,  therefore,  this  bill  was  brought,  an 
Injunction  agatost  the  defendant's  prosecut- 
ing Uie  action  in  Ohio  would  have  been  in- 
efltectaal,  because  the  defendant  had  no  con- 
trol over  tbe  action.  It  has  been  held  in 
Lavrenet  v.  Batdutl«r,  181  Mass.  604,  that  if 
the  defendant  had  prosecuted  tbe  suit  in 
Ohio  to  Judgment,  and  the  judgment  had 
been  aatiafled  out  of  the  funds  tbeie  gar- 
nished, tbe  plaintiffs  could  not  recover  of 
tbe  defendant  the  amount  of  the  Judgment. 
It  ie  alao  settled  that  if  the  defendant,  after 
Bat^ller  A  Co.  had  been  adjudged  insolv- 
ent debtors,  had  retained  control  of  the  suit, 
the  plaintiffs  oould  have  obtained  aa  Injiuc- 
V1..R.A. 


tion  against  the  further  prosecution  of  It  liy 
the  defendant.     Dehtm-r.  Fa»t«r,  4Allen,  ba, 

7  Allen,  67;  Omaituiham  v.  ButUr,  la 
Mass.  47,  2  New  Eng.  Rep.  888 ;  Oole  v.  Oan- 
ninqham,  138  U.  8,  107  [88  L-  ed.  689]. 

It  there  seems  to  be  any  Inconsistency  in 
principle  between  these  two  classes  of  cssea 
It  arises,  in  part  at  least,  from  the  limita- 
tions imposed  by  the  Constitution  of  the 
United  States  upon  the  power  of  the  Com- 
monwealth to  pass  laws  relating  to  bank- 
ruptcies and  laws  which  shall  impair  the 
obligation  of  contracts,  and  from  a  want  of 
jurisdiction  over  citizens  of  other  States.  It 
also  haa  been  contended  that  as  by  article 
4,  Bee.  1,  of  the  Constitution  of  the  United 
States,  full  faith  and  credit  must  be  given 
~~  the  judicial  proceedings  of  other  States, 


made  In  another  State  pursuant  to  Its'  Inwa  o'r 
to  make  an  attachment  inure  to  the  benefit  of 
an  assignee  in  insolvency  of  a  citizen  of 
Massachusetts. 

The  Commonwealth  by  lie  statutes  has  not 
undertaken  to  prohibit  under  a  penalty  Mas- 
sachusetts creditors  from  selling  their  claims 
to  the  citizens  of  other  States  when  tbe  debt- 
ors being  citizens  of  Massachusetts  are  in 
fact  insolvent  and  Intend  to  take  the  benefit 
of  its  statutes  relating  to  insolvency,  nor  do 
the  statutes  provide  that  the  consideration 
received  by  the  vendors  when  they  sell  such 
claims  shall  be  held  in  trust  for  the  benefit 
of  the  estate  in  insolvency  of  such  debtors, 
or  that  assignees  in  insolvency  may  recover 
anything  of  the  vendors  on  account  of  such 
sales.  The  statutes  are  entirely  silent  with 
reference  to  the  effect  of  the  proceedings  in 
insolvency  upon  any  such  transaction  aa  la 
shown  in  the  case  at  bar.  It  is  not.  there- 
fore, now  necessary  to  oonsider  how  far  It  is 
within  the  legislative  power  of  the  Com- 
monwealth to  prohibit  such  a  transaction,  or 
lo  provide  civil  remedies  which  shall  enable 
assignees  in  Insolvency  to  recover,  for  the  ben- 
efit of  estates  In  ineolvency,  compenaation  tor 
any  property  of  the  insolvent  debtors  which 


jurisdrctloua.  or  by  selling  their  claims  t 
persons  not  citizens  of  the  Commonwealth. 
Jurisdiction  In  equity  was  maintained  la 
Dduyn  v.  Fitter  wholly  on  tbe  ground  that 
there  waa  no  remedy  at  common  law  or  under 
the  statutes,  and  that  as  it  was  against  equity 
that  the  defendant,  who  was  a  citizen  A 
Massachusetta  should  obtain  an  advantage 
other  creditora  by  his  proceedings  In 


his  person,  and  this  was  done  by  injunction. 
U  then,  hj  proceedings  taken  in  another 
State,  a  Massacnu setts  creditor  of  an  insolv- 
ent debtor  acquires  under  the  laws  of  that 
State  an  absolute  title  to  property  situated 
there,  and  this  title  under  the  laws  of  that 
State  is  paramount  to  that  of  the  assignee  In 
Insolvency,  the  property  or  ite  value  cannot, 
under  existing  laws,  be  recovered  here  by  the 
assignee.  The  case  at  bar  falls  within  the 
principles  declared  In  Xxtwrtnoe  T.  BatduHer. 
The  defendant  sold  Uie  notes  and  received 
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tlu  proceeds  of  the  sale  In  New  York  before 
tbe  asslgiuneiit  In  inBolTenc;  took  effect,  and 
thereafter  retained  do  control  over  the  suit 
In  Ohio;  an  iujunction  against  the  defend- 
ant'B  prosecuting  that  Buit  cannot  be  issued 
because  the  Contineetal  National  Bank  of 
New  York  has  acquired  the  right  to  prosecute 
It  for  ita  own  benefit,  and  the  proceeds  of  the 
■ale  or  of  the  suit  cannot  be  recovered  of  the 
defendant. 

The  bill  cannot  be  maintained  for  the  pur- 

Fiose  of  enjoining  the  defendant  from  prov- 
ng  against  the  estate  in  insolvenc?  of  Satch- 
eller  &  Co.  the  notes  which  it  atll!  holds  or 
of  deciding  the  terms  on  which,  If  at  all, 
such  notes  maf  be  proved,  because  tt  is  not  a 
bill  brought  underPub.  Slat.,  chap.  1B7,  §15.» 


If  the  defendant  intends  to  offer  these 
notes  tor  proof,  it  is  for  the  court  of 
lasolvencr  first  to  pass  upon  the  allowance 
of  the  claim,  before  the  snpervfaoi;  power 
of  this  court  can  be  invoked. 

We  have  not  considered  whether,  on  ths 
facte  of  this  case,  the  plaintiffs  must  not  ba 
held  to  represent  onlj  the  insolvent  debtors 
on  the  ground  that,  as  the  debtors  have  de- 
posited in  the  court  of  insolvencj  the  moner 
necessary  to  carry  out  the  compromise  which 
has  been  sanctioned  by  that  court,  and  hav» 
obtained  their  discharge,  whatever  the  as- 
signees would  recover  if  the  bill  were  main- 
tained must  be  paid  by  the  debtors.  Tar 
these  reasons  a  maiority  of  the  court  are  ot 
opinion  that  the  bill  rmut  bt  dUmiued. 

of  equltr.  It  may  from  time  to  time  make  Bwflb 
Keneral  rules  and  torms  ■■  It  daenu  neceaaary  Ut 
establlBh  and  maintain  a  reg-ular  and  uniform 
ooiuee  ot  proceodlnga  In  all  tbe  oountlee.  TtM 
powers  ttaua^ranted  mar  tieeieraiaed  by  Mid  court 
or  bf  a  lusUoe  thereof  In  term  time  or  vaoatlon, 
eioept  that  Reaeral  mles  and  forms  shall  be  mad» 
onl7  at  a  law  term,    [fiep.] 
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Be  Petition  of  The  THIRD  AVENUE  R. 
CO.,  ^ppl-,  for  a  Writ  of  Mandamus  to 
Compel  Thomas  P.  GiLSor,  Comr.  of  Pub- 
lic Works,  lifipl.,  to  Issue  ood  Deliver  to  It 
a  Permit  to  Open  Streets. 

(....N.  T.....I 

nttarrlng  on  a  street  nUl- 
niBf  uviHfiAtij  tbe  ligbt  to  adopt  m 
newmotlTe  powerlnpSoeof  animal  power 
does  not  violate  a  coasUtutlonal  provision  that 
no  law  sball  autborlie  "tbe  oonalruotlon  or  oper- 
■tloa  of  a  street  railroad"  without  tbe  oonaent  of 
the  local  auUiorEtleebavlntr  oootiol  of  the  portion 
or  the  highway  upon  whloli  It  la  propceed  to  oper- 
ate the  railvay,  altbouKb  no  prorialon  fs  made 
lor  obtainlDi'  such  consent. 

(June  IT.  UBOJ 

APPBAL  by  petitioner  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  tbe  New 
York  Special  Term  denying  a  petition  for  a 
writ  of  mandamus  to  compel  the  CommissioDer 
of  Public  Works  of  New  York  City  to  issue 
and  deliver  to  petitioner  a  permit  to  open  streets. 


I,  for  appellant: 

The  Constitution,  art.  8,  g  : 
bid  mod  ideations  either  in  tbe 
Uve  power  of  "street  railroads"  authorized  by 
general  law,  after  they  have  been  completed 
and  ore  in  operation. 

Be  QiOert  EUt.  S.   Ch.  70  N.  T.  861;  Se 
Singe  County  Elm.  R  Co.  82  N.  Y.  86. 

State  Constitutions  are  to  be  construed  neither 
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strictly  nor  liberally,  but  reasonably;  and  the 
reasonable  coestruction  of  the  clause  now  un- 
der consideration  is  that  it  is  to  prohibit  an  fa- 
dependent  grant  of  tbe  right  to  lay  down  rail* 
road  trucks. 

See  HtTuhaa  v.  FOtter,  9  Pick.  812;  Cooley 
Const.  Lim.  p.  84;  Hovteman  t.  Oim.  100  Pa. 
232;  PeopU  V.  Faneher.  60  N.  Y.  288;  Aim-  v. 
Arcade  A  Cb.  2  L.  R.  A.  781,  ii8  N.  T.  118. 

Section  13  of  the  Act  of  1884,  as  amended 
June  16,  1889  (chap.  S81,  Laws  1889),  U  not  a 
law  authorizing  tbe  "construction  or  operetioit 
of  a  street  railroad." 

jWpie  V.  Netottm,  112  N.  Y.  806. 

The  clause  of  the  Constitution  under  consid- 
eration involves  a  grant  of  power  to  the  local 
authorities  in  derogation  of  tbe  power  of  the 
Le((islature,  and  should  for  that  reason  bo 
strictly  construed. 

People  T.  iJraper,  IB  N.  Y.  689. 

Mr.  David  J.  Dean,  with  Mr.  WUUam 
H.  Clark,  for  respondent; 

It  is  not  within  the  power  of  the  Legislature 
to  confer  upon  the  relator  the  franchiseof  con- 
structing and  operating  a  cable  railway  in  the 
public  streets  without  theconsentof  ue  local 
authorities. 

Const,  art.  8,  g  18. 

Tbe  Act  of  1880  cannot  be  snstained  by  the 
contention  that  it  confers  power  to  change  iho 
method  of  operation  of  the  franchise  an^ady 


Earl,   J.,  delivered   the   opinion    trf    tho 
onrt: 
The  Third  Avenue  Railroad  Company  was 


tet  Taawtgt.  I  pelling  street  cbt«  thereon,  and  when  It  proaciibea 

I  ooe  kind  of  power  no  other  oan  be  c^  i.    lodlan- 
A  munlolpalltj  bavins  oontrol  over  tta  streets   apolls  Cbble  St.  B.  Co.  v.  Cltlnos  Street  B.  Co.  QndJ 
may  pi«scrlbe  tlie  motive  power  to  be  used  In  pro-  '  S  L.  B.  A.  SSa,  and  note 
»L.  R.A. 

See  also  38  L.  R.  A.  609. 
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long  before  January  1,  1875,  aod  bad 
itnicted  itA  rood,  and  for  many  years  prior 
to  that  time  had  operated  it  bv  horae  power. 
In  February,  1887,  tt  resolved  to  adopt  the 
cable  system  for  the  movement  of  its  cars,  in- 
stead of  horses ;  and  in  May  of  tlie  same  year 
it  applied  to  the  supreme  court  for  a  writ  of 
numdamns  to  compel  the  commissioner  of 
public  works  then  in  ofBcc  to  iseuc  a  permit 
auUioriziug  it  to  open  the  streets  along  the 
n>ut«  of  its  road  to  introduce  the  cable  ays- 
tem.  The  writ  was  denied  in  the  supreme 
court,  and  the  decisloii  of  that  court  was 
affirmed  in  this  court.  PMpU  t,  Jfeuton,  112 
S.  Y.  896. 

We  affirmed  the  decisios  on  the  ground  that 
the  Company  did  not  have  the  power  under 
Its  cbart«r  to  interfere  with  tbe  streetg  in  the 
mode  proposed  for  the  introduction  of  the 
cable  ayatem.  We  held  that  there  was  want 
of  legislative  authority  to  do  what  the  Com- 
pany proposed  at  that  time,  and  our  decision 
goes  no  further.  Thereafter  the  Company 
applied  to  tbe  Legislature  for  the  necessary 
power,  and  procured  tbe  paHSage  of  the  Act, 
chapter  631  of  the  Lam  of  18^,  which  pro- 
rides  as  follows: 

''Any  street  surface  railway  company  may 
In  any  case  operate  any  portion  of  its  rail- 
road by  cable  or  electricity,  or  by  any  power, 
other  than  locomotive  steam  power,  instead 
of  by  animal  or  hoiee  power,  which  may  be 
approved  by  the  state  board  of  railroad  com- 
miasiocers,  and  consented  to  by  tbe  owners 
of  one  half  In  value  of  the  property  bounding 
OD  Uiat  portion  of  tbe  railroad  as  to  which  a 
change  of  motive  power  is  nroposed ;  and  in 
case  the  consent  of  tbe  property  owners  can- 
not be  obtained,  then  the  determination  of 
three  disinterested  commissioners,  appointed 
by  the  general  terra  of  the  supreme  court  in 
the  department  in  which  said  railroad  is  lo- 
cated. In  favor  of  such  motive  power,  con- 
limed  by  said  court,  shall  bo  taken  in  lieu 
of  theconsentof  said  property  owners.  .  .  . 
It  Gh»ll  be  lawful  for  any  such  railroad  com- 
pany to  make  any  changes  in  the  construction 
of  its  road  or  rmtdbed  at  any  time  rendered 
necessary  by  a  change  in  Its  motive  power." 

Subsequently  the  Company  procured  tbe 
consent  of  the  owners  of  one  half  of  tbe  prop- 
er^ bounded  on  the  route  of  the  railroad,  and 
the  approval  of  the  railroad  commissioners 
tar  toe  substitution  and  introduction  of  the 
cable  system  for  moving  its  cars.  The  com- 
misaioner  of  public  works  again  refused  to 
permit  the  Company  to  open  tbe  streets  and 
to  introduce  the  cable,  and  the  Company 
again  applied  to  the  supreme  court  for  a 
mandamus  to  compel  him  to  issue  the  permit, 
which  was  denied  on  the  ground  that  under 
tlw  Constitution  of  tbe  State  tbe  change  to 
the  cable  as  a  motive  power  could  not  be 
lawfully  made  without  the  consent  of  the 
local  aDtborftleg,  which  had  not  been  ob~ 
lained.  The  constitutional  provision  referred 
to  came  Into  operation  January  1,  1870,  and 
it  found  In  8  18  of  art.  8  of  the  Constitution, 
and  is  aa  follows : 

"But  no  law  shall  authorlu  the  construc- 
tion or  operation  of  a  street  railroad  except 
•  L.R.A. 


upon  the  condition  that  tbe  consent  of  the 
owners  of  one  half  In  value  of  the  property 
bounded  on,  and  tbe  consent  also  of  uie  local 
authorities  having  the  control  of  that  portion 
of,  a  street  or  highway  upon  which  it  is  pro- 

red  to  conatruct  or  operate  such  railroad, 
first  obtained." 

Tbe  Act  of  1889  did  not  authorize  the  oon- 
structiou  of  this  railroad.  It  was  already 
conHtructed,  and  had  been  In  operation  for 
many  years.  It  was  a  street  suruce  railroad 
before,  and  was   to  remain  so.    The  Com- 

6 any  was  to  continue  to  operate  its  cars  al 
sfore, — that  is,  carsof  the  some  general  char- 
acter,  carrying  passengers,  moved  upon  iron 
rails  at  a  moderate  rate  of  speed  back  and 
forth  through  the  streets.  All  this  It  bad  the 
right  to  do  under  Its  original  charter.  It 
took  no  right  to  operate  its  road  under  tlw 
Act  of  188B,  and  resting  upon  that  Act  alone 
it  could  not  operate  its  road.  That  simply 
confers  the  right  to  adopt  a  new  motive 
power,  and  so  far  it  is  a  regulating  Act.  It 
confers  no  substantial  franchise  to  conduct 
or  operate  a  road.  It  speciSes  how  the 
chartered  obligations  of  the  Company  may 
be  performed,  and  ita  chartered  righte  exer- 
cised. The  powero  and  franchises  of  street 
railways  existing  prior  to  167S  may  be  regu- 
lated without  violating  the  constitutional 
provision  referred  to;  and  this  may  be  dons 
by  enlarging  as  well  as  restricting  them. 
The  manner  in  which  an  existing  ^ncliisa 
to  operate  a  railroad  may  be  exercised  is 
matter  of  regulation,  and  is  generally  within 
tbe  absolute  control  of  tbe  Legislature.  It 
is  not  needful  nor  wise  now,  even  if  possible, 
to  determine,  or  say  in  a  general  way,  bow 
far  the  Legislature  may  add  to  or  enlarge  tbe 
powers  and  franchises  of  an  existing  street 
railroad  company  without  violating  the  con- 
stitutional provision  referred  to.  It  is  sufQ- 
cient  to  say  that  It  cannot  giTC  to  an  existing 
street  railroad  company  authority  to  substan- 
tially construct  or  operate  a  new  road  or  to 
make  the  road,  in  tte  construction  and  opera< 
tion,  a  different  one  from  what  it  before  was. 
And  this  it  has  not  done  by  the  Act  of  1889, 
It  Is  the  same  railroad,  ana  when  operated  by 
means  of  a  cable  it  wll!  not  materially  in- 
crease ite  interferp.nce  with  the  street  for  all 
street  purposes.  It  is  true  that  tbe  Act  of  1889 
confers  a  new  or  additional  franchise  upon 
an  exiating  railroad  company,  and  author- 
izes it  to  impose  upon  tbe  street  a  greater  ot 
different  buiden.  But  there  is  nothing  in 
the  Constitution  which  prohibits  this.  The 
Legislature  could,  without  violating  the 
Constitution,  authorize  an  independent  com- 
pany, or  private  individuals,  to  place  in  any 
street  of  the  city  a  cable  for  tbe  traction  of 
cars  OT  other  vehicles  lawfully  owned  and 
maintained  by  others ;  by  so  doing  it  would 
not  in  any  proper  sense  authorize  the  con- 
struction or  operation  of  any  railway.  If  it 
could  authorize  any  Independent  company, 
or  private  individuals,  to  do  this,  it  could 
authorize  tbe  railroad  company  iteelf  to  do  It. 
These  views  find  some  sanction  in  tbe  cases 
of  Be  Nea  TorkElet.  B.  Cfa.,  70  N.  Y.  837, 
and  the  Re  Oitbert  Elm.  R.  Go.,  Id.  861,  and 
they  ore  not  in  conflict  with  anything  dft- 
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cided  Id  Aitor  r.  Anode  B.  Oo. ,  118  N.  T.  93,  I  verwd,  and  the  application  for  the  n 
2  L.  R.  A.  789.  granted,  with  costs  in  all  the  courts. 

We  are  therefore  of  opinion  that  Ae  onUri      All  concur,   except   Riic«r,  OK   J,,  not 
^(A<  Omeraland  dpedai  Ttrmtilundd  bt  ra-l  voting,  and  AadrawB./.,  aliaenL 
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B»  WUUhd  John  GILL'S  EBTATE. 
[Tt  Iowa,  en.) 

1.  A.  "nonrflsldwit  «li«ii('*  whoaa  widow, 
anderVode,l:M«2."KbaU  be  eaUtled  to  tbe  same 
rlgliU  In  the  propertr  at  her  bmbaiid  ■■  a  real- 
dent.  eioept  u  acalost  a  purDhaser,"  means  aii7 
•Uen  not  lealdliis  1°  the  State. 

S.  Mortg*K«eaarepiireliMorswittilntbe 
meanlDK  of  the  Code.  |  S(A  prateoHns  punhas- 
era  from  oontondent  aUens  agalntt  olalma  lor 

<Tet>ruar7  S.  ino.) 

APPEAL  by   the  widow  of  Wnilam  John 
Oill.  deceai>eri,  from  adecreeof  theDistrici 
Court  for  Polk  County  ordering  a  sale  of  the 

Eroperty  of  said  decedent,  and  subordiaaticg 
er  claim  to  doner  in  the  proceeds  to  that  ol 
certain  morigageeH  of  the  property.    Affirmed. 

Statement  by  Given.  /..* 

On  petition  of  the  administrator  for  an 
order  to  sell  real  estate  to  pay  debts.  There 
Is  no  coDtroveray  as  to  the  fads,  and  those 


John  GUI,    an  alien,   and  subject  of  Qreat 
Britain,  resided  in  Iowa  up  to,  and  for  some 

ryrs  prior  to,  1880,  after  which  he  resided 
other  of  the  United  States,  to  the  time  of 
biH  death,  in  1867,  at  which  time  he  was  a 
resident  in  the  State  of  New  Jersey.  He 
left  Ellzabctl)  Oin,  his  widow,  but  no  chil- 
dren, gurvivine  lilm.  Mrs.  Gill  was  also  an 
alien,  and  subject  of  Great  Britain,  and 
never  resided  in  the  United  States.  During 
hie  residence  In  Iowa.  tir.  Gill  purchased 
ftnd  took  title  of  certain  lots  in  the  City  of 
Des  Moines,  and  afterwards,  desiring  to  mort- 
gage said  lots  to  secure  a  loan  of  money,  he 
applied  to  the  Circuit  Court  of  Polk  County 
for  an  order,  under  g§  3218,  2319,  Code,  ap- 

f  Dinting  a  guardian  to  release  the  Interest  of 
Is  wife  in  said  lots,  alleging  as  reason  there- 
for that  she  was  Insane.  No  notice  was  given 
to  Elizabeth  Gill,  nor  to  anyone  on  her 
behalf,  of  said  proceeding;  but  an  attorney 
of  the  court  was  appointed  by  the  court  to 
defend  her  interests.  On  final  bearin?,  an 
order  was  granted  appointing  said  William 
John  Gill  as  such  guardian  for  said  purpose ; 
and  thereafter,  for liimself,  and  upon  the  au- 
thority of  said  order,  he  executed  a  mortgage 
to  Lidercr  &  Straus,  to  secure  (3,000,  which 
mortgage  ia  now  the  property  of  the  trustees 
of  Stephen  Sibley'Bestate,  and  a  second  mort- 
gage to  J.  B.  Stewart,  to  secure  (1,000.  In 
each  of  said  mortgages  he,  aa  such  guardian, 
released  as  to  the  interest  of  appellant  in 
■aid  lots.  The  appellant  having  filed  her 
answer  and  cross-bill,  claiming  one  third  of 
wld  property  as  her  distributive  share,  the 
tL.RA. 


ply  appellant  demiirred  upon  the  grounds 
that  the  facts  stated  constltuie  no  defense  to 
her  cross-bill;  that  the  proceedings  of  tha 
circuit  court  were  void  for  want  of  notice 
and  because.  If  no  notice  was  required  by 
the  Statute,  the  Statute  was  unconstitutional. 
This  demurrer  was  overruled ;  and  appellant 
electing  to  stand  thereon,  and  the  trustees  of 
the  Sibley  estate  and  said  J.  B,  Stewart  hav- 
ing appeared  and  pleaded,  the  cause  was  sub- 
mitted on  the  pleadings,  and  on  an  admission 
of  the  copy  of  the  record  entry  of  said  pro- 
ceeding in  the  circuit  court.  An  order  was 
made  for  the  sale  of  the  property,  and  de- 
creeing appellant's  righU  and  interesU  there- 
in to  be  junior  to  said  mortgages,  and  that 
she  is  only  entitled  to  receive  one  third  of 
the  surplus  realized  from  the  sale  after  satis- 
fying said  mortgages.  From  this  order  and 
decree  said  Elizabetli  Gill  appeal!. 

KtMit.  Boiuqnat  A  EarU  for  appellant. 

Me»»r».  Hltehell  ft  Dadlcy,  BerrrbUl 
A  Heary  and  St.  John.  St«pli«n«on  * 
Whls«uuid  for  appellees. 

Glvent  Jl,  delivered  the  opinion  of  the 

1.  It  will  be  seen  by  the  foregoing  state- 
ment that  both  Hr.  and  Mrs.  Gill  werealiena; 
that  Mrs.  Gill  never  resided  in  the  United 
States ;  that  Mr.  Gill  had  not  resided  in  this 
State  since  1880,  and  at  the  timeof  hla  death. 
In  18ST,  he  was  a  resident  of  the  SUte  of 
New  Jersey. 

Code,  g  3443,  ia  aa  fallows:  "The  widow 
of  a  nonresident  alien  shall  be  entitled  to 
the  same  rights  In  the  property  of  her  hua- 
band  aa  a  resident,  except  as  against  a  pur- 
chaser from  the  decedent."  The  first  questioB 
presented  is  whether  the  deceased  was  a  non- 
renldent,  within  the  meaning  of  this  section, 
appellant's  contention  being  that  "nonresi- 
dent, "  as  here  used,  means  nonresident  of  tha 
United  Statea,  while  appellees  contend  that 
It  means  a  oonreeldent  of  this  State.  No 
question  is  made  but  that  It  is  within  tha 
power  of  the  State  to  declare  and  regulat« 
the  property  rights  of  aliens  with  respect  to 
property  within  the  Stete.  Our  legislation 
on  this  subject,  like  that  of  many  other  Statea, 
has  enlarged  the  propertv  rlgtita  of  aliens 
quite  beyond  that  gi^n  tnem  under  the  com- 
mon law.  The  policy  of  this  Stete,  as  shown 
in  ite  Constitution  and  laws,  has  been  to 
encourage  foreigners  to  become  resldente  uf 
the  State,  and  to  aid  in  lla  development,  and 
share  in  its  prosperity. 

Section  33,  art.  1,  Bill  of  Bights,  provide* 
that  "foreigners  who  ate,  or  may  hereafter 
become,  residents  of  this  Stete,  shall  enjoj- 


lasa 


Hajtmak  t.  WtLLUMaBcsaH-  CiTT  Tarn  Ixa.  Go. 


13T 


th«  aune  rlghta  in  respect  to  the  posseMfon, 
enjorment  Bod  descent  of  property  as  natWe- 
bom  cltizeoB."  Bee  sIbo  chapter  1,  tit.  18, 
Codft,  $g  lOOB.  1909,  repealed  thei^by. 
BectioD  2440,  Code,  provides,  wlthoutquall- 
flcation  as  to  realdence  or  citizenship,  the 
itiaie  of  the  estate  of  the  decensed  husband 
or  wife  thAt  aluUl  go  to  the  survivor.  Were 
11  not  for  section  3449,  appeilant'B  rights  in 
the  estate  oi  her  hnstMna  would  be  unaffect- 
ed by  his  residence  or  citizenship.  Tlie  evi- 
dent purpose  of  section  ^143  is  to  encourage 
the  purchase  of  lands  within  the  State  from 
non^sident  alien  owners,  and  to  protect  pur- 
chasers of  such  real  estate  aealnst  claims  for 
dower  or  distributive  share  uerein.  Among 
the  reasoiu  for  such  a  provision  Is  the  difB- 
cultv  of  knowing  the  relations  of  such  non- 
residents. Without  such  a  provision,  titles 
derivedfrom  nonresident  aliens,  in  which  the 
husband  or  wife  does  not  join,  would  be  left 
in  uncertaintT  for  an  indeflnlte  period  of 
time.  Appellant  dies  said  g  1906,  Code, 
wherein  it  was  provided  tliat  "  al  lens,  wheth- 
er they  reside  in  the  United  Btates  or  anj 
foreign  country,  may  acquire,  bold  and  enjoy 
property,"  etc.,  and  contends  that  thereby 
iliensare  divided  into  two  classes,— those 
residing  within,  and  those  residing  without, 
the  United  States.  This  Isnot  a  classification 
of  aliens,  but  a  declaration  that  all  aliens 
msv  acquire,  hold  and  enjoy  property,  etc.  ; 
snd,  to  render  it  certain  that  all  aliens  are 
meant,  and  avoid  any  questions  that  might 
■rise  because  of  the  restrictions  of  the  com- 
mon law,  UIb  declared,  "whethertbey  reside 
In  the  United  States  or  In  any  foreign  coun- 
try.* If  this  were  a  classification  of  aliens, 
it  Is  certainly  not  with  reference  to  Lite  Beo- 
tlon  of  the  Code  under  consideration.  In 
view  of  the  language  and  purpose  of  section 
tUZ,  we  are  of  the  opinion  tliat  a  "nonresi- 
dent alien,"  as  therein  expressed,  means  an 
alien  not  residing  In  this  State,  and  that 
'William  John  Oil],  deceased,  was  such  a 
■UDiesldenl  alien. 


S.  Appellant's  next  contention  is  that, 
though  Mr.  out  was  a  nonresident  alien, 
yet  that  bis  mortgagees  are  not  purchasers 
Irom  him ;  that  the  term  "purchasers,"  ia 
section  3443,  Is  used  in  the  sense  of  "buyer 
or  one  who  has  acquired  title ;"  and  th^ 
these  mortgagees  acquired  no  interest  or 
title  in  the  real  estate  mortgaged,  and  henc» 
are  not  purchaaera.  The  law  recognizes  but 
two  ways  of  acquiring  property,  — by  descent, 
and  by  purchase.  These  mortgagees  surely 
acquired  property  by  their  mortgages,  and 
acquired  It  by  purchase.  While  it  may  be 
sala  that  they  did  not  acquire  title  to  the 
real  estate,  they  certainly  acquired  an  Interest 
In  it  that  they  did  not  theretofore  have.  Itls- 
conceded  that  under  the  Becordiog  Acts  they 
are  deemed  purchasers.  The  same  reasons  for 
protecting  purchasers  of  unconditional  titles 
from  nonresident  aliens  against  claims  for 
dower  apply  with  equal  force  to  mortgagees 
from  such.  Our  conclusion  is  that  mort- 
gagees of  nonresident  aliens  are  purchasers, 
within  the  meaning  of  section  34^,  and  that 
these  mortgagees  are  therefore  entitled  tft 
priority  over  the  claim  of  the  appellant 

8.  The  views  already  expressed  render  It 
unnecessary  that  we  notice  the  questions  made 
as  to  the  legnlity  of  the  proceeding  bad  In 
the  circuit  court,  or  the  claim  of  the  mort- 
gagees that  the  debt  secured  by  their  mort- 
gages was  for  money  loaned  to  pay  on  thft 
purchase  price  of  the  property.  It  only  re- 
mains to  determine  whether  appellant  Is  en- 
titled to  one  third  of  the  entire  property, 
subject  to  the  mortgages,  or  only  to  one  third 
of  what  is  left  after  the  mortgages  are  satis- 
fied. Begarding  these  mortgagees  as  pur- 
chasers, tbe  deceased  died  poss^sed  only  of 


hat  is  left  of  the  property  aJFter  satisfying 
me  mortgages ;  and  It  is  only  in  one  uiira 
of  what  he  possessed  that  a'     ' 


ily  in  one  t 

le  Is  entitled  to- 

W«  think  the  cUertt  ef  Ou  IHitriet  (hurt  i* 
right,  and  tlumid  b»  a^imaaA. 


MICHIGAN  BUFREHB  COURT. 


Wflltam  W.  HANNAN,  Jja*, 


.-) 


AearrlM^slKrasaaiMlstMble^ 

by  inmmutce  od  "one  two-stor;  frame  dwell- 
hw  ud  additions  thercco,  with  shingle  roof,  used 
■sadweUlnc  .  .  .  Including  tbe  foundatlOD, 
IM  and  water  ptpea,"  etc,  where  the;  are  under 
tbe  Mine  ahlagle  roof  that  ooven  the  dwelUng, 
*Dd  ate  partltloiMd  off  only  bj  a  alngrle  row  of 
Koddlnv.  while  the  leooDd  Airr  la  divided  by  a 

•urlave  bouse  Is  ■bedroom,  occupied  brahlred 
>uu  wUob  Is  supplied  with  gap  and  other  ooD  veo- 
(mxa,  aaa  tnmlsbed  Uke  otbei  parts  of  the 

(June  >r,  IMU 


ERROR  to  the  Circuit  Court  tor  Wayt)» 
County  to  review  a  judgment  denying  » 
part  of  plaintiff's  claim  In  an  action  brought  to 
recover  tbe  amount  of  s  loss  by  fire  alleged  t^ 
have  been  covered  by  a  policy  of  Insurancs, 


Tbe  facts  sufficiently  appear  in  the  opinion. 


rest  P»lnei  for  defendant,  appellee. 

Calilll,  J.,  delivered   the  opinion  of  tlw 

This  action  is  brought  upon  acontract  of  ii^ 
surance,  in  which  tbe  property  is  described  a* 
follows:  "One  twoslory  frame  building  and 
additions  thereto,  with  shingle  root,  occupied 
by  assured  as  a  dwelling,  situate  on  the  south 
side  of  and  known  as  No.  72  Winder  St., 
Detroit,  Hicbigan,  including  Uie  foundations, 
gas  and  water  pipes  and  fixluiea,  and  all  per- 


MioHiaur  BuPBXKB  Codkt. 


Jtmm, 


coanent  flztuiea  for  beadDg  and  llghtiag  u  a 
part  of  the  baildtag." 

On  the  20th  of  April,  1888,  a  Are  occurred 
«ii  the  plaiutifTa  premlaea,  bj  which  loss  oc- 
curred to  the  plalatift  amouutlaK  to  11,769.64. 
Of  thla  amount  ftSTS  was  appraised  for  dam- 
«gee  to  the  tiuildlog  north  of  a  certain  line 
diown  on  the  dla)^m,  and  (886.61  for  dam- 
agea  to  the  building  south  of  the  aame  line. 
No  question  is  raieed  bv  the  defendant  aa  to 
the  light  of  the  plaintiff  to  recoTer  the  flrat 
amount,  but  It  was  claimed  that  the  last  amount 
could  not  be  recovered,  because  that  mm  cot- 
«red  damages  to  the  rear  part  of  the  bnllding, 
which  was  used  as  a  bam,  and  that  the  poli^ 
did  not  cover  it.  This  is  the  sole  guealloD  in 
the  case.  A  diagram  of  the  first  flow  of  the 
building  Is  appended. 


Parlor.          i 

BlttlncBoom. 

Library. 

KttcdMn. 

?SJ2 

Bed 

Booma. 

Coal 

1    I^ndrr. 

Oouit. 

DdWood. 

Btable. 

sr 

The  plaintiff,  being  called  as  a  witness, 
-descrii^ed  the  building  as  follows:  "As  jou 
«ntcr,  there  Is  a  hall  running  from  the  front 
door  back  to  the  dining-room.  On  the  right 
aide  as  jou  enter  there  is  a  drawing-room. 
On  the  left  aide  is  the  sitting-room,  and 
the  sitting-room  is  connected  with  the  li. 
brarj  room  bj  arches.  This  does  not  exactly 
■ahow  it  there.  Here  is  the  fire-place,  and 
there  Is  an  arch  on  each  side  of   the  fire- 


which  leads  both  to  the  laundrj  and  to  otit 
wood-ahed,  and  an  exit  out  to  this  court, 
where  the  clotlies  are  dried,  and  then  to 
John  R.  Street.  There  is  fUso  an  entranc* 
from  this  court  into  the  stable  and  carriage- 
house,  and  there  was  an  old  entrance  through 
the  coal  and  wood-shed  into  the  stable  there, 
but  afterwards  we  closed  Uiat  up,  tnd  used 
the  outside  entrance  entirely." 

Theproofa  also  showed  that  the  partltioB 
between  the  room  marked  *"  coal  and  wood' 
and  the  room  marked   "  carriage- house"   w«a 

single  row  of  studding.     It  was  not  lathed 

r  plastered  on  either  side,  but  was  boarded 
wiUiptain boards,  notslding.  Itwaaframed 
in  with  the  rest  of  the  building.  The  parti- 
tion between  the  part  of  the  buildine 
marked  "kitchen"  and  "dining-room"  and 
the  part  marked  "laundrr"  was  also  single, 
though  this  was  lathed  and  plastered.  It  ia 
not  possible  to  take  awaj  the  room  that  waa 
called  the  "  carriage -house"  without  taking 
away  the  partition  between  It  and  the  room 
called  "coal  and  wood  room."  There  were 
bedrooms  above  the  main  part  of 'the  build- 
ing. The  portion  above  uie  laundrr  was  a 
Store-room.  The  girl's  room  was  above  tho 
kitchen.  The  hired  man's  sleeping-room  was 
above  the  portion  marked  "  carriage -house. " 
""'  man's  room  was  furnished  the  same  aa 
bedroom  in  an;r  portion  of  the  house. 
It^ad  gas,  a  speaking  tube,  and  everything 
just  as  the  rest  of  the  nouse.  The  gas-pipes 
connected  with  the  rest  of  the  house.  Tbe 
hired  man  was  also  a  ho  use -servant.  He  did 
general  work  about  the  house,  and  waited 
upon  the  ladies  of  tbe  house.  He  took  hfa 
meals  at  the  house.  The  manner  of  occu- 
pancy at  the  time  of  taking  the  insurance 
and  at  the  time  of  the  fire  was  the  same. 
On  the  first  floor  of  the  portion  marked 
"carriage -house"  plaintiff  kept  two  borsee 
and  two  or  three  carriages,  and  a  buggy  or 
phaeton,  and  a  cart.  He  had  formerly  Kept  & 
cow.  There  was  a  private  alley  at  me  rear 
of  the  building,  in  which  was  a  box  into 
which  the  sweepings  from  the  carriage- house 
were  tluvwn.  The  partition  that  waa  be- 
tween the  portion  marked  "coal  and  wood" 
and  the  portion  marked  "carriaee -house"  did 
not  extend  above  the  flist  Boor,  so  that 
there  was  no  partition  In  the  second  story 
between  these  portions ;  it  was  one  room. 

I  agree  with  counsel  for  defendant  and 
with  the  court  below  that  there  is  nolbing 
ambiguous  about  this  policy.  It  is  ve^ 
clear  to  me  that  the  intention  was  to  insure 
this  building  with  its  additions.  1  find  do 
warrant  in  the  policy  forexcludiue  any  part 
of  the  additions  from  Its  terms,  it  was  all 
under  one  "shingle  roof."  The  part  used 
as  a  stable  was  as  much  a  part  of  the  "  build- 
ing and  its  additions"  aa  the  wood-house  at 
the  laundry.  lit  it  bad  been  used  for  either 
of  these  purposes,  no  one  would  have  qnea- 
tioned  its  being  a  part  of  the  building  in- 
sured. Does  the  use  to  which  a  room  la  put 
deliCrmine  whether  It  is  a  part  of  a  building 
or  not?  Its  use  for  a  purpose  not  covered  by 
the  policy  might  avoid  it  altogether,  but  no 
such  force  is  claimed  for  it  here.  U  such  a 
claim  had  been  made,  then  It  would  certainly 
have  been  competent  for  the  phOutlfr  to  pat 


WOOLDBIDOZ  T.  Utshr. 


Ji  Um  parol   _ .  __    __. 

rejected  to  show  Ui&t  the  actual  tacts  about 
tbe  occupation  of  the  huilding  wete  known 
to  tbe  compan?  when  tbe  policy  was  lasued, 
Aurora  F.  A  M.  Iru.  Oa.  v.  Sranidi,  88  Mich, 
289 :  MuAigan  Stata  Iru.  Oo.  t.  Lttei*.  SO 
Uich.  4. 

I  am  not  prepared  to  saj  that  the  words, 
'occupied  as  a  dwelllDg-hoiue,"  when  used 
In  a  policT  of  Insurance,  necessarfly  exclude 
the  Idea  that  some  part  of  tbe  building  may 
be  used  as  a  stable.  If  the  fsmllj  live  in 
tbe  building,  ft  is  not  depriTed  ot  Its  char- 
acter as  a  dwelling  because  the  domestic  ani- 
mals are  also  hoiued  there. 

Nor  does  this  7iew  conflict  with  the  doc- 
trine in  Englith  v,  Fi-anJain  F.  Ini.  Oo. ,  50 


HIch.  378,  cited  by  defendant's  counsel.  In 
that  case  the  bam  which  it  was  souglit  to 
bring  within  the  term  "dwelling-house  and 
additions"  was  a  separate  building,  detached 
about  forty  feet  from  the  dwelling,  and  Uiere 
was  in  the  policy  that  which  made  it  clear  to 
the  learned  judge  who  wrote  the  opinion  that 
the  bam  was  not  intended  to  be  Included  io 
thegeneral  term,  "dwelling-house.' 

Tht  judanuTit  matt  b«  rfwrwl,  and,  as  no 
question  Is  made  as  to  the  amount  of  tha 
recovery  If  the  entire  building  is  to  be  Id' 
eluded,  a  Judgment  will  be  entered  here  for 
t884.8d,  with  interest  from  the  time  when 
the  money  became  due  under  tlie  policy,  and 
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J<mu  A.  BTERH. 
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A.  proaalae  to  prortdo  far  tha  mpport 
■iad  Mlacatlon  of  k  minor  fourteen  or  Of- 
teen  jemn  old  until  he  beoomca  twrnCr-one  jean 
of  agB  Is  not  m  oontnot "  not  to  be  performed 
within  ■  reu"  within  the  meanlivof  the  Statute 
<(  Fnuda  requlrlnc  sooh  oontraota  to  be  tn  wrlt- 
bw,  M  It  ntmr  be  perforawd  witliln  a  tmi  If  the 
<Uld  ibmiU  die  withfai  that  tlma 

aia7S.uaiu 

MOTION  bj  defendant  for  a  new  trial  of  an 
actSon  brought  to  recover  upon  a  contract 
to  iQppott  a  minor  until  he  reached  the  aee  of 
l"*nly-one  yeara,  in  which  a  verdict  had  Men 
tendered  in  lavor  of  plalQlifT.     Ottrruitd. 

The  facts  are  fully  slated  in  the  opinion. 

Mettr*.  Sannel  Boyd  and  Samuel  D»v- 
!*•  for  defendant,  in  Bupporl  of  the  motion: 

Theconlract,  the  foundation  of  the  platntifTs 
•ction,  was  a  contract  not  to  be  performed 
within  one  year,  and  was  not  in  writing,  and 
*H  consequently  rold  under  the  Statute  of 
Frauds. 

The  distinction  between  the  case  at  bar  and 
CMes  of  contract  to  support  a  penon  during 
life  is  thai  in  the  latter  class  of  cases  the  con- 
tract Is  fully  performed  on  tha  happening  of 
the  death  of  the  flist;  while  in  the  former  the 
eontncl  b  not  fully  performed  but  defeated. 

See  Dtatim  t.  Tennmtet  0.  dt  S.  Go.  13  HeUk. 
*B0;  Skvla  t.  Dorr,  G  Wend.  204;  Baker  v. 
LoHltriaeh,  lOCent.  Rep.  103. 68  Md.  M;  /JV«. 
war.  libm,  145  Mass.  SSlj  Malitti  v.  Leieit, 
SlHtM.  105;  BinckUy*.  SovthgaU,  11  Yt.  428; 
DnJu  T.  Baaman.  OT  N.  T.  380;  Bogert  v. 
BrigtUman,  10  Wis.  5B;  Farrington  v.  Bono- 
*M.  1  Ir.  R  C.  L.  676;  Waihington,  A.  A  0. 
PaeM  a.  T.  BieUe*,  73  U.  S,  S  Wall.  6B0, 18 


L.ed.  560;  Mmer  V.  Bobertt,  4B  Axi.  80;  Bm^ 
nitr  T.  Cadot  Mfff.  Oo.  71  He.  SOS;  landing 
T.  Sargml.  88  N.  H.  246;  OokUm  t.  WarTttr, 
aa  Minn.  449, 

A.  contract  which  by  Its  general  terms  is  not 
to  bo  performed  within  ayear  Is  not  to  be  taken 
out  of  the  Statute  because  It  may  be  defeated 
on  a  given  event 

m*im  V.  Gallit,  1  Hurist.  &  N.  81;  RoierU 
V.  Tuelcer,  S  Eich.  683. 

Jfr.  QUbert  J.  Clark,  for  pldntiS,  omtra.- 

A  verbal  contract  to  support  a  person  for  a 
number  of  yean  certain  (more  than  one)  is  not 
within  the  Statute  of  Frauds,  for  the  reason 
that  tbe  death  of  the  person  to  be  supported, 
or  of  the  person  to  whom  the  promise  moves, 
la  a  contingency  conlemplaleo  by  tbe  parties 
making  tbe  contract,  which  upon  the  bappen- 
log  of  the  same  puts  an  end  to, — performs, ~- 
the  contract  In  accordance  with  the  intention 
of  the  parties. 

Bia-r.  iSmwr,  IQray,  181;  Drn/ltT.  IXxan, 
VI  Mass.  208;  White  v.  MurtlaTtd,  71  111.  266; 
Crowhwrgt  v.  Lateraek,  8  Hxcb.  318:  Jiltonr. 
Oilbart,  28  Wis.  687;  Mofj^  v.  BaU,  10  Wend. 
438;  McKinney  v.  MtClonkey.  8  Daly,  868; 
Peter*  v.  Wcumrm^gh,  IB  Pick.  8M;  EUiasti  v. 
Tamer,  4  Md.  476;  Wilhelm  v.  Bardman,  18 
Md.  140;  Btavert  v.  EoUit,  88  Ky.  544;  Jl'rott 
T.  Tarr,  08  Ind.  B90. 

Reed,  on  the  Statute  of  Frauds,  g  204,  says: 
"There  is  much  authority  in  America  for  hold- 
ing that  the  statute  does  not  apply  to  a  con- 
tract to  support  a  person  even  Uiough  it  be  for 
a  term  of  year*  nar"^  '**"  «A..»T»,*..h*w  ** 
death  infra  annum  d 
rule  of  the  Statute." 

Wiggins  v.  Eeizer,  6  Ind.  252;  BeTl  v.  Hewttt, 
84  Ind.  280;  HoKard  v.  Burgen,  4  Dana,  187i 
Bull  V.  McCreit,  8  B.  Mon.  4i8;  Hutehintonf. 
Hutehituon,  40  Me.  154;  EUicott  v.  Turner,  4 
Md.  476;  Peter*  v.  Wettborovgh.  19  Rck.  869; 
DrcMter  v,  Dretter,  85  Barb.  678;  Eimth  v. 
Heath,  81  Wis.  333.    Bee  alto  Benjamin,  Sales, 


is  he  n»7  die  within  a  jear, 
.  r.  Btewart,  41  Hun,  ESS.  Bee  note*  to  Seddon 
flw  Matnte  onir  extends  to  arreementt  which  I  v.  Boeenbaum  {Va.i  S  L.  B.  A.  88T:  Lowman  t> 
eunot  be  parfortned  within  a  rear,  and  a  verlxt  i  Sheets  {Ind.)  T  L.  E.  A.  fSt;  Pond  v.  Bheean  dlLj  < 
•fraaoteat  to  provide  fOr  a  petaon  dorlnB  his  Ufe  I  L.  R.  A,  lU. 
*L&  A.  e 

See  alao  18  L,  R.  A.  646;  88  L.  R.  A.  626;  30  L.  R.  A.  379;  47  L.  K  A.  385. 


■8le 


UNrm  BTATSi  Cibodit  Couxt,  Wasmoi  Dientior  of  Hibsoobi. 


Hat, 


t,  ntOe  e;  3  Pusodb,  Oont.  7th 


i  InlBmlLh,  Lead,  Caa.  8Lh 

ed.  eiB,  630:  Bishop,  Cont.  g  1S74.  and  cases 
(here  cited;  Chitty,  Cont.  llth  ed,  101 ;  Wood, 
Biat,  Fr.  S  370;  Fent(m  t.  EmbUrt,  8  Biux, 
1278. 

Mr,  C.  VL  Ingnthkin,  also  for  plaintiff, 
eonlra: 

Wben  it  appears  that  the  happening  of  any 
contingeDCT  expressed  io  the  contract  or  rea- 
■onabl;  Inferred  from  lis  terms,  and  from  the 
clicumalances  under  which  it  is  created,  nill 
result  in  the  accomplishment  of  ail  instead  of 
defeating  all  or  any  part  of  what  the  parties 
could  reasonably  have  had  in  contemplation  at 
the  time  ot  the  rt-eation  of  the  contract,— then 
if  the  contingency  be  such  that  it  mi^ht  in  the 
ordinary  course  of  events  happen  within  one 
year  from  the  dale  of  the  contract,  the  fact  that 
the  performance  of  the  con  tract  was  leftindefl- 
nile,  or  waa  even  in  the  contemplation  of  the 
parties  to  extend  beyond  lliat  period  of  Ume,  or 
was  expressly  fixed  beyond  the  year,  will  not 
make  it  one  not  to  be  performs  within  one 
year  from  the  making,  and  It  is  not  void  under 
the  Statute. 

Peten  v.  Compton,  Bkln.  SCiS,  dted  in 
Browne,  Btat.  Fr.  §g  873-286,  and  1  Bmitfa, 
Lead.  Caa.  814;  DoyU  r.  Dixon,  97  Mass.  SOS; 
BoydeU  V.  Drummond,  11  East,  142;  Hill  y, 
Booptr,  1  Gray,  181;  Zjran  v.  Sing,  11  Met. 
411;  Standing  v.  SaTgent,  38  N.  H,  SS9;  Sher- 
man T.  Champlain  Trang.  Co.  81  Tt.  162;  Bog- 
en  V.  Brightman,  10  Wis.  66;  Soggim  v.  Beard, 
81  Miss.  426;  Bantay  t.  BaU,  U  Oa.  505;  Pe- 
Utm  -7.  Waiibonnigh,  19  Pick.  864;  EUieotl  v. 
rumer,  4  Md.  476;  Hoieard  v.  Bergen,  iVaa^, 
187;  SiileAinMn  v.  HuUJiinson,  46  Me.  154; 
WiggiTu  t.  Edier,  6  Ind.  253;  Fatter  v.  Mo- 
CBUnie,  18  Mo.  88;  St^gelt  t.  Caion,  36  Mo. 
221;  MeKinney  v.  MeOloilceg,  8  Daly,  SOS; 
Bomerhy  v.  Bvntin,  118  Ma»a.  286;  HiU  t. 
Jamieeon,  16  Ind.  127;  Btowen  t.  HoUi»,  83 
Ey.  644;  DeatoTi  v.  Tenneitee  0.  A  B.  Co.  13 
Hdsk.  660. 

PhtUpH,  J„  delivered  the  opinion  of  the 

This  Is  an  action  predicated  on  a  parol 
arreement  for  the  support  and  maintenance 
of  a  bastard  cliild,  and  grows  out  of  sub- 
■tontially  tlie  following  state  of  facts :  The 
child  was  bom  to  plaintiff  in  1872  or  1878, 
when  tlie  plaintis  was  about  sixteen  or 
seventeen  years  old.  The  evidence  tended 
to  show  tbat  defendant  waa  the  father  of 
said  child.  The  mother  seems  to  have  had 
the  care  and  burden  of  the  support  of  the 
child  from  iu  birth  up  to  the  year  1837. 
After  repeated  efforts  to  have  the  defendant 
fulfill  his  alleged  promises  to  assist  the 
plaintiff  in  iU  mamtenance,  and  falling 
therein,  the  plaintiff  visited  the  defendant 
kt  his  place  of  business  in  Slater,  Mo.,  and 
Insisted  that  he  must  either  take  charge  and 
custody  o(  the  child,  or  provide  for  its  sup- 
port and  education.     The    plaintiff' 


the  defendant,  at  the  time  of  tliis  visit,  had 
recently  married  another  person,  and  that  in 
order  to  keep  the  fact  of  the  paternity  of  this 
child,  and  the  scandal  thereof,  ^m  hia 
wife,  he  then  and  there  promised  plaintiff 
that  If  she  would  leave  the  Slate,  and  re- 
main with  the  child  in  the  State  of  Colo- 
rado, he  would  pay  her  what  was  right,  Dot 
only  for  her  past  trouble  with  and  support 
of  uie  child,  but  that  he  would  from  time 
to  time  send  her  money  to  support  and  educata 
the  child  until  it  was  twentv-one  years  of 
age ;  that  thereupon  she  accordingly  took  tha 
cuild  to  Denver,  Colo.,  where  ^e  remained 
with  it,  supported  and  educated  it,  up  to 
the  time  of  the  Institution  of  this  suit.  In 
1889;  that  the  defendant  wholly  failed  to 
keep  his  said  promise  and  agreement,  for  the 
breach  of  which  this  action  is  brought  At 
the  conclusion  of  plaintiff's  evidence,  thv 
defendant  demurred^  thereto  oa  the  ground 
that  such  a  contract  waa  contrary  to  publio 
policy  and  good  morals,  and  that  the  sam* 
waa  within  the  Statute  of  Frauds,  as  being- 
a  parol  contract  not  to  be  performed  within 
one  year.  The  demurrer  waa  overruled. 
The  Jury  returned  a  verdict  for  plaintiff  for 
(1,050;  and  tlie  defendant  moves  for  a  new 
U-iai,  urging  the  same  grounds  therefor  as 
presented  in  the  demurrer  to  the  evidence. 
The  Grst  ground  of  error  is  practically 
abandoned  by  counsel  for  defendant.  The 
only  real  question  to  be  determined  is  as  to 
the  applicability  of  the  Statute  of  Frauds  to 
this  agreement.  Bo  much  of  the  agreement 
as  refers  to  the  future  clearly  indicates  tbat 
its  continuance  might  extend  over  a  period 
ot  years.  The  contention  of  plaintiff 's  coun- 
sel is  that  it  was  none  the  less  an  agreement 
whidi  might  be  performed  within  a  year,  as 
its  longer  contiauance  depended  necessarily 
upon  the  contingency  of  "plaintiff's  life,  as 
also  that  of  the  child.  There  is  a  geneml 
eontenmt  among  text-writers  and  courts  tbat 
the  term  "not  to  be  performed"  does  not  in- 
clude an  agreement  not  likely  to  be  performed 
within  the  year,  nor  one  scarcely  expected 
to  be  performed  within  that  time;  but  rather 
does  it  purport  such  agreements  which,  by  s 
reasonably  clear  or  fair  interpretation  of  all 
the  parts,  viewed  by  the  then  existing  cir- 
cumstances, do  not  admit  of  performance  ac- 
cording to  the  language  and  intention  witbin 
so  short  a  period.  Out  of  this  root  baa  grows 
the  recognized  rule  that,  notwithstanding  it 
may  have  been  witbin  the  contemplation  of 
the  parties  that  more  than  one  year  might  bo 
occupied  in  its  performance,  yet  if  it  might, 
OonsiHtenlly  with  its  terms,  be  fully  per- 
formed within  that  time,  the.  Statute  does 
not  apply.  Such  are  agreements  to  pay  & 
given  sum  ot  money  on  tie  day  of  the  prom- 
isor's marriage,  to  leave  money  by  last  will , 
or  to  pay  during  or  at  the  end  of  a  life,  or 
to  board  ooe  during  life,  and  the  like.  This 
rests  upon  the  presumption  that  it  was  with- 
in the  contemplation  ot  the  parties  to  tbo 
agreement  that  the  person  whose  life  is  con- 
cerned may  not  improbably  die  within  tbe 
year ;  and,  on  principle,  this  presumption  is 
extended  to  other  contingencies  which  aro 
liable  to  happen  or  occur  within  the  year, 
and  put  an  end  U>  the  undertaking.     Had  tli9 
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uieanent  In  aneMoa  simply  providad  tbat 
t&e  Dl&iuttfl,  for  a  reEwiaable  compensation, 
thoiJd  take  and  keep  the  child  in  the  State 
of  Colorado  for  an  indefinite  length  of  time, 
the  authorities  are  eenerallv  agreed  that  such 
an  agreement  would  be  within  the  rule  of 
eiemptioa  from  the  operation  of  the  Statute. 
Jlurphf  T.  O'SitUiam,  11  Ir.  Jur.  :N.  B. 
Ill;  Smidi  T.  atraabridge,  3  C.  B.  810; 
Browne,  BtaL  Fi.  4tb  ed.  %%  374,  276a. 

But  where  a  limit  ia  fixed  to  the  duration 
of  Uie  agreement,  such  as  the  attainment  of 
majoritj  by  a  minor,  the  applicability  of 
the  Btatate  cannot  be  said  to  be  ao  well  aet- 
tled.  Browne,  In  his  treatiae  on  the  Statute 
of  Frauda  {section  283a),  seems  inclined  to 
the  opinion  that  auch  a  contract  is  within 
the  Statute,  while  Smith'a  Leading  Cases 
(8th  ed.  vol.  1,  p.  61S),  on  the  strength  of 
ue  authorities,  regards  euch  contracts  as  un- 
affected by  the  Statute.     See  Wood,  Stat.  Ft. 

The  case  irf  Pel«n  t.  WaOtn-tmgh,  19  Pick. 


SH,  ia  perhaps  ttte  stron^eat  American  case 
Id  support  of  the  proposition  that  a  parol 
agreement  to  pay  for  the  aupport  and  main- 
tenance of  a  minor,  then  eleven  yeara  old, 
until  the  are  of  eighteen,  is  not  within  the 
Statute.  The  decision  is  planted  broadly  on 
the  ground  that  such  a  contract  is  predicated 
of  the  contingency  of  the  life  of  the  child, 
which  ia  presumed  In  auch  case  to  have  been 
within  the  contemplation  of  the  parties. 

6o  that.  If  the  child  should  die  within  the 
rear,  the  agreement  would  not  be  avoided, 
but  irould  be  full^  performed.  The  doc- 
trine of  thia  case  »  reaffirmed  In  l4/(m  \, 
King.  11  Met.  411. 

These  decisions  are  predicated  of  the  lan- 

fuage  of  Denison,  J.  [in  Finton  y.  EtiMen, 
Burr.  127gj :  "The  Statute  of  Frauds 
ElainlT  means  an  agreement  not  to  be  per- 
innea  within  the  space  of  a  year,  and  ex- 
pressly and  specillcaHy  ao  agreed.  A  con- 
tiagency  ia  not  within  it,  nor  any  case  that 
depends  upon  contingency." 

So  in  iSdisy  T.  mdiey,  84  L.  J.  Ch.  482, 
It  is  said  the  Statute  "la  to  be  confined  to 
cases  where  the  agreement  is  not  to  be  per- 
formed, and  cannot  be  carried  into  execution, 
within  the  year."  The  doctrine  of  I'tt^a  v, 
Wea^iorough  is  not  touched  by  the  holding 
in  HiU  V.  Hooper,  1  Gray,  181.  The  agree- 
ment in  that  case  was  that  tbeplalntift'aaon, 
bettveen  fifteen  and  alxteen  years  of  age. 
should  enter  the  aervice  of  the  defendants, 
and  ■work  for  them  until  be  arrived  at  the 
age  of  twenty-one  yeara.  In  consideration 
that  during  the  time  they  would  pay  to 
plaintiff  for  such  aervice,  quarter -yearly, 
certain  aums,  and  in  addition,  semi-annually, 
certain  sums  as  clothes  money,  until  the  hoy 
arrived  at  the  age  of  eighteen  years,  then  a 
certain  aum  aemi-annunlly  until  he  arrived 
at  the  age  of  twenty  and  then  a  certaiu  other 
■am  semi -annually  until  he  arrived  at  the 
s^  of  twenty-one  years.  It  is  at  once  ap- 
parent, from  the  statement  of  facts,  that  the 
contract  could  not  possibly  he  performed 
within  the  year.  The  uadertaklng  of  the 
prcHnisor  to  make  the  specified  paymenta  waa 
based  npon  the  aervlces  to  be  performed  hv 
the  minwthroughaaerieaof  yean.    Aamicii 
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a  contract  was  an  entirety,  It  could  not  be 
halved,  nor  in  less  degree  subdivided ;  and 
in  such  caae  it  cannot  oe  aaid  that  the  con- 
tingency of  life  was  in  the  contemplation  of 
tJie  partiea. 

Thla  distiaction  ia  very  aptly  illustrated 
in  the  case  of  MeKinntj/  v.  McCloakey,  8  Daly, 
868,  afOrmed  by  the  court  of  appeals,  76  N. 
T.  SH.  The  agreement  was  to  support,  ed- 
ucat«,  etc.,  a  Iioy,  seven  years  old,  until  he 
was  twenty-one  years  of  ago,  who  died  dur- 
ing his  minority.  The  opinion  directs  atten- 
tion to  the  important  diatiaction  between 
such  a  case  and  one  like  Shuts  v.  Jiorr,  S 
Wend.  304,  which  waa  an  agreement  to  par 
the  aum  of  flOO  for  services  of  a  minor  until 
of  the  age  of  twenty-one.  That  was  clearly 
within  the  Statute,  because  it  was  to  pay  a 
fixed  sum  for  the  five  veara'  aervice.  It  was 
indivisible,  and  could  not  be  performed 
within  one  year.  So  the  court,  in  the  opin- 
ioD,  observes:  "There  is  a  material  differ- 
ence between  an  agreement  to  pay  one  cer- 
tain sum  for  the  whole  of  a  person's  aerrlces 
during  a  fixed  period  of  tfme,  and  to  pay 
for  the  support  of  a  person  until  he  reaches 
a  certain  age.  In  the  one  case,  if  the  party  . 
who  ia  to  serve  dies  before  the  expiration  of 
the  time,  the  promisor  loses  the  benefit  of 
what  he  contracted  for,  as  he  has  received 
only  a  part  of  It.  In  the  other,  the  death,  be- 
fore the  end  of  the  term,  of  the  party  to  be 
supported,  Instead  of  being  a  toss  to  the 
promisor,  is  apecunlary  benefit,"  etc 

Tlie  doctrine  of  the  last-named  case  obtalna 
In  Indiana  Maryland  and  Kentucky,  and, 
in  eSect,  In  New  Hampshire.  Maine  and  II- 
Unoia.  y»iggi'ra  v.  Ke^er,  6  Ind.  3fi3  \  BOI 
V.  Jamiaon,  18  Ind.  127 ;  Frott  v.  Tarr,  88 
Ind.  890;  Mlia>a  v.  Tuttut,  4  Md.  476; 
Hmcard  v.  Burgen,  4  Dana,  187;  Stoieert  v, 
Ifollii,  83  Ky^  544 ;  Blanding  v.  Sargent,  88 
N.  H.  346;  Hutchivaon  v.IIutcMntrm.  46  Me. 
164 ;  WhiU  V.  MuniaTid,  71  Hi.  366-268. 

The  caae  of  Dtaton  v.  Tmnetiet  C.  A  B. 
Oo.,  12  Heisk.  6S0,  when  analyzed,  does  not 
conflict  with  the  doctrine  of  the  above  au- 
tlioritiea.  In  that  case  plaintiff's  husband 
waa  killed  by  one  of  defendant's  trains.  In 
consideration  that  she  would  not  sue  the  com- 
pany for  damages,  the  company  agreed  to 
support  and  maintain  the  widow  and  her 
three  children — all  minora — during  the  life 
of  the  widow,  and.  If  abe  should  die  before 
the  youngest  child  became  of  age,  the  chil- 
dren should  -be  supported  and  maintained 
until  that  time  arrived.  The  chief  justice, 
who  wrote  the  opinion,  expressly  recognized 
the  doctrine  of  I^ten  v.  Weslboro-ugh.  tor  he 
aaya :  "  When  the  promise  is  to  continue  to 
do  something  until  the  contingency  occur, 
as,  for  Instance,  to  pay  during  the  promisee'* 
life,  ortosupport  achild  who  is  eleven  yeara 
old  until  ahe  ia  eighteen,  in  these  cases  the 
promise  Is  not  affected  by  the  Statute,  because 
the  party  whose  life  is  involved  may  die 
within  the  year." 

The  opinion  then  proceeds  to  point  out  the 
peculiarities  of  the  agreement  in  question, 
— that  the  promise  was  to  aupport  the  chil- 
dren, at  all  events,  until  the  youngest  child 
had  t>ecome  of  age ;  "  It  waa  not  to  support 
and  maintain  the  youngest  child  only  until 
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It  should  srriTe  at  aj^  but  to  eupport  tbe 
widow  uDtfl  that  time,  if  ihe  ahouM  llva  to 
that  period ;  and,  ff  she  should  die  before 
th»t  period,  the  support  of  the  (Jiildren  was 
to  continue  until  the  fouagest  should  come 
of  age.  Hence  If  the  mother  utd  the  joung- 
est  child  should  both  die  within  the  year, 
the  contract  would  continue  In  force  until 
the  period  when  the  youngest  child  would 
have  arrived  at  age,  if  it  had  lived.  In 
other  words,  the  contract  was  that  the  monthly 
amount  of  the  husband's  wages  ^ould  con- 
tinue, at  all  eventa,  until  Uie  time  when  the 
youngest  child  should  bMome  of  age,  and 
might  continue  longer  if  the  widow  should 
live  beyond  that  time.  The  contract,  there- 
fore, codld  not  be  performed  within  the  year, 
except  upon  the  death  of  the  widow  anid  all 
tliree  of  the  children  within  that  period." 
The  Idea  evidently  within  the  mind  of  the 
court  was  that  the  occurrence  of  so  many 
events  of  death  was  so  extraordinary  and  im- 
probable that  it  could  not  constitute  a  con- 
tingency within  the  terms  of  IJie  contract, 
ana  that  "  In  such  case  the  performance  of  the 
contract  is  defeated,  not  completed,  upon 
the  occurrence  of  the  contingency."  In  my 
humble  Judgment,  much  of  the  confusion  In 
oonaiderlng  the  applicability  of  the  Statute 


to  these  agreement*  arlsea  from  failing  to 
keep  (d  mind  the  Important  distinctloB 
between  a  contingency  of  such  a  nature  aa 
fulQUs  the  obligation,  and  one  that  defeata 
or  prevents  It  from  being  performed.  In 
other  words.  It  is  the  distinction  between  s 
matter  of  avoidance,  or  a  defeasance  «nd 
fulfillment.  The  one  depending  upon  ttw 
defeasance  or  matter  of  avoidance  ii  within 
the  Statute.  The  other  Is  not.  So  it  ia  said 
In  1  Smith,  Lead.  Cas.  621 :  "But  there  Is  a 
manifest  distinction  between  avoidance  and 
fulfillment." 

After  referring  to  certain  caaes,  It  concludes : 
"There  is,  however,  no  real  contradiction 
between  these  cases,  the  ratio  deadendi  in 
SaiuA  T.  StraviMdgt  [tupra]  being,  not  that 
the  oontrttct  to  suppcot  the  detendant'a  child 
was  defeasible,  but  that  It  depended  im  the 
continuance  of  ber  life,  and  might  be  ful- 
filled in  less  than  a  year  if  she  died." 

The  case  of  Waihingtotv,  A.  A  G.  P^teka  Of. 
V.  Sickle*.  72  U.  S.  6  Wall.  S80  pB  L.  ed. 
560J,  as  shown  by  the  opinion  (p.  693),  was 
based  upon  the  Ides  of  a  defeasance ;  uid.  thus 
viewed,  there  is  no  conflict  in  principle  be- 
tween the  holding  there  and  m  overrviing 
«f  tlu  mctim  herein,  which  U  ordtrad. 
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kUd«t  aierldenaeof  a  piiii»iiiiiiii'ii  right  at 
paaaa«e.  OT  on  falluieto  produoe  It  mar  demand 
payment  ot  bre;  and  on  (alluie  to  par  it  maj 
lairtuUr  eject  the  paHenser  Crmd  the  train,  DdnjT 
DO  more  loroe  than  nennssary. 
!•  If  »  pn— wger  p«v  a  ratlroMl  ag«nt 
fttre  ftor  k  cartfclM  Mp,  and  \sj  mistake  oT 
the  Bcent  Is  given  a  ticket  or* ' — -—-' — 


KoTB.— JGjMtton  of  _ 

A  br-lsw  ot  a  rallva;  compaar  pravldiiir  that 
every  paBaemter  shall  show  hla  ticket  when  i~ 
quired,  and  on  failure  to  do  so  iballbe  required 
par  faie. does  not  authorize  bis  ezputaloD  from  the 
train  for  refusal  to  par  fare  or  produce  bis  ticket, 
atleastwhnebehadpnrehaseda  tlokfltand  lost  It 
•oddenlaUr.  Wbetber  a  by-law  exprent;  author- 
ising his  ezpoMon  In  snob  a  ease  would  ba  taaaon- 
abte,— guars.  Butler  v,  Uuiohctt«r,  B.  A  L.  B.  Co. 
(Bnx.  Cb  A.pp.1 18  Am.  L.  Rec.  SU 

Wberea  paiBBDsra  purobasea  a  ticket  for  one  oon- 
tlnuous  trip,  tbe  contract  Is  IndlTlsltile',  and  It  Is  tali 
duty  to  aaoartaln  the  train  upon  which  be  oould 
take  paBsam  acoordioir  to  Its  tcnna;  but  It  be  takea 
tlie  wrong  train  and  the  oonductor  luttera  Mm  to 
proceed  thereon,  get  off  at  an  latermediate  station 
and  wait  tot  bis  proper  train,  hlg  expulsion  f  roni 
the  latter  train  I*  wroQsfuL  Kellett  v.  Chlouo  ft 
A.  R.  Co.  4  Weat.  Rep.  8S8,  St  Ho.  App.  SSS. 

If  a  person  upon  entering  a  bsln  showed  the 
Inakeman  her  ticket,  whlob  was  Infaot  (orMeon 
another  road,  but  tbe  brakeman  laslsted  hir  upon 
the  train,  tbe  oonduelor  was  not  lusUfledm  pottlog 
bqr  off  Uie  train  at  a  atopplng-plaoe,  tMoanse  ibe 
had  no  money  to  pay  bee  fare,  unless  suob  place 
was  a  reasonably  safe  and  ooevenlent  point  from 
wbtch  she  oould  moat  eipedltloualyreaobatrain  on 
the  road  on  wbldi  sbe  wished  to  travel;  and  It  Is 
not  material  that  the  oonduotor  did  not  know  that 
sbe  showed  her  ticket  to  the  InvkemaiL  Patry  v. 
Ohioago,  Bt  P.  U.  ft  O.  B.  Oo.  (Wli.)  June  B,  VM. 
8L.R.A. 


If  apanengerhaSBOldordUpoaedof  btaUctot, 
or  la  unable  to  eihlbtt  it  within  a  reasonable  time 
after  being  requested  to  do  «o  by  die  oonduotor, 
and  retuaea  to  pay  tbe  usual  fan  for  the  InUnoe  of 
the  trip,  he  1*  not  entitled  to  teoorer  anything,  tf 
be  Is  required,  wlthoutabuseilnaultotunneceeBary 
toroe  or  rtoleooe,  to  leave  tbe  train.   Ibid.,'  Lonla- 

vflle  ft  IT.  B.  Co.  V.  Uaybln.  M ICM.  BS. 

If  a  person  holding  a  ticket  on  one  road,  npon 
entering  a  train  upon  anoUier  road,  does  not  show 
ber  tloket  to  UMbrakemsn.  but  goea  upon  the  tialn 
by  reason  of  ber  own  mistake,  and  negleete  or  >«. 
fuses  to  pay  ber  fare  when  tbe  oonduotor  demands 
it,  the  latter  Is  luaUaed  in  putting  ber  off  tbe  bain 
atauaualstopptng-plaoeor  near  a  dwelling-house, 
Patry  v.  Chicago.  St.  F-  H.  ft  O.  B.  Co.  lupni. 

A  person  is  not  entitled  to  damafm  for  ejection 
from  a  street  oar  without  unneoeaaaryforee  orvlo- 
lenoe.  where  the  ticket  presented  by  him  It  a  bana- 
fer  tloket  Intended  for  use  on  another  line  and  he 
himself  wss  mamly  in  fault  In  regard  to  tbemMaka 
In  snoh  tloket   Osrpenter  v.  Waablngton  ft  8.  B. 

oo.  m  tr.  a  471,  ao  L.  ed.  lou. 

Bzerafdary  damages  are  not  recoverable  when  a 
pssBSDger  laejectadfrom  a  train  by  mistake  or  any 
mlareprosontaClon  of  bis  rlghla,  by  the  oonduotor. 
PbUadelpbla  Traction  Co.  v.  Orbann,  U  Cent.  BepL 
en,  US  Pa.  8T. 

Bnlee  and  regulations  respecting  passwigwa  and 
their  ejection  for  nonpayment  of  fare.  See  note  to 
HoOowen  v.  Morgan's  L.  *  I.  K.  ft  a.  Oo.  (IaJ  ( lb 
B.-.A,  817.: 


See  also  13  L.  R.  A.  3S,  SSOj  17  L.  R.  A.  I 
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•cnduotor  rsfum  to  reocvtilM  cuoh  Otikat,  Kti 
timMmila  flvn.  wMoh  Hie  vmeatw  Ulk  to  par, 
«)aatliRiot  UMpMMamCromtlw  tnln  witliout 
iiiiiimMiMij  fcnoe  will  not  be  groiiiH]  of  Ma<Mi 
^«<'»'  the  oompaoT  u  for  ■  tort,  but  Uie  eotlon 
mar  end  must  be  bewd  on  the  bnaoh  (tf  tbe  ooi>- 


(luiie  U,  ISKU 

ERROR  to  the  Ctnjnil  Court  for  Ohio  Conn  W 
to  leview  n  Jodgment  in  fsTor  of  plaintiff 
ki  an  aaion  brought  to  recover  damsKea  for 
sn  allegnl  wroogful  ejection  of  plaintlif  froni 
defendant't  Irain.     BmtrMed. 
Tbe  case  sufflcientlj  appears  In  the  opinion. 
jr«Mn.  T.  B,  Archer  and  Kob«rt  WUts 
for  irialnliS  in  error. 
Jfr.  J.  O.  Pendleton  for  defendant  in 


J.,  delivered  the  opinion  of  tJie 

Tbis  was  an  action  of  trespass  on  the  case. 
In  the  Circuit  Court  of  this  County,  brought 
br  Winfleld  8.  HacEaj  against  the  OElo 
luTer  Railroad  Company,  resulting  in  a 
mrdict  and  Judgxnent  for  tbe  plaintiff  for 
9530. 17,  to  which  judgment  this  writ  of 
error  was  granted  on  the  petition  of  Bald  Com- 
panj.  An  Inflection  of  Uie  declaration  will 
ndae  tlw  qnettlon  wbetlier  it  states  a  causa 
of  action  tx  totUraetu  or  «t  dtiieto;  whether 
It  Is  in  assumpsit  ui  a  contract  for  tranaporta- 
tioa.  ot  for  tort  for  the  ejection  of  the  plain- 
tiff from  a  car.  It  avers  that  the  defendant 
Compsny  nDdertook  and  promised,  for  cer- 
tain Hire  and  reward  paid  to  it,  to  safely  and 
aeenrely  convey  the  plaintiff  In  Its  cars  from 
tbe  Town  of  Bavenswood  to  Wbeellng,  and 
lack  again  to  Bavenswood,  and  that  the 
plaintiff,  oonflding  in  such  promise  and  un- 
dertaking lA  defendant,  did  take  a  seat  as  a 
paasenger  in  the  defendant's  car,  and  was 
conveyed  to  Wheeling,  and  that  afterwards, 
still  confiding  In  such  promise  and  undertak- 
ing of  tbe  defendant,  be  took  a  seat  as  a 
paaaenger  In  one  of  Its  cars  to  be  conveyed 
beck  from  Wheeling  to  Bavenswood ;  but  tbe 
defendant,  not  regarding  its  promise  and 


Tboa  far  the  declaraticn  seems  to  be  based 
en  tbe  contract  of  conveyance  made  by  the 
defendant,  as  a  carrier,  with  the  plaintiff. 
But  ft  then  Immediately  avers  that.  Instead 
of  so  ecaiveylug  the  plaintiff,  tbe  defendant, 
Iqr  its  servants,  violently  and  with  great 
force  caused  the  plaintiff,  against  his  wilt 
nd  pcotaM,  to  be  elected  from  said  car,  and 
to  be  pushed  and  nurled  from  It  npton  the 
noan4  snd  to  \x  prevented  from  going  to 
Bavenawood  mi  that  day,  by  means  whereof 
he  i*aa  compelled  to  walk  a  long  distance  to 
a  hotel,  was  greatly  humillatealD  bis  feel- 
ing* and  fanrt  in  his  pride,  by  being  exposed 
to  otber  pasaengeia  on  the  car,  and  was  com- 
pelled to  nnutln  In  Wheeling,  from  bis  bus!- 
MM  and  hooMt  and  to  pay  hotel  bills,  and 


spend  three  or  four  dollars  for  telegrams  sent 
to  his  wife,  to  allay  her  uneasiness  on  account 
of  his  failure  to  reach  home  when  expected, 
and  to  spend  money  to  purchase  a  ticket  to 
reach  home,  and  to  borrow  moiLey  for  Uiat 
purpose ;  and  that  his  wife  was  111,  and  ber 
alarm  from  his  failure  to  reach  home  when 
expected  Injured  her,  and  protracted  her  ill- 
nees,  causing  him  to  pay  large  medical  bills ; 
and  that  bis  business  was  damaged  by  his 
detention  from  home,  and  he  sustained  num- 
erous otber  injuries,  to  his  damage  (10,000. 
The  most  of  tbis  matter  relates  to  the  tort  of 
ejecting  the  plaintiff  from  the  cats,  and 
looks  to  that  as  the  cause  or  gravamen  of  the 
action.  The  declaration  thus  contains  matter 
based  on  tlie  contract,  and  matter  based  on 
the  tort;  and  it  is  somewhat  difficult  to  My 
whether  It  alma  to  state  the  breach  of  Uia 
contract  to  convey,  or  the  tort  in  ejecting 
him  from  the  car,  as  the  gravamen  of  the  ac- 
tion. But  it  cannot  be  treated  as  double  in 
nature.  It  must  be  classed  eiUier  as  an  action 
«  amtraelv  or  ex  d^ido. 

The  writ  summons  the  defendant  to  answer 
an  action  of  trespass  on  the  case,  and  the  dec- 
laration denominates  the  action  as  trespass 
on  the  case ;  and  I  conclude  to  regard  the 
St«tement  of  the  contract  of  conveyance  as  a 
paaseneer  as  matt«r  of  inducement  explana- 
tory of  the  reason  of  the  plaintiff's  presence 
on  the  car,  and  the  election  of  the  plaintiff 
from  the  car  with  force  and  anus  as  the 
gravamen  of  tbe  action,  and  shall  treat  the 
action  as  trespass  on  the  case.  This  classifl- 
catlon  of  tbe  action  la  necessaty  in  passing 
on  the  motion  to  exclude  tbe  plaintiff's  evi- 
dence ;  for.  if  we  regard  the  declaration  as 
in  assumpsit,  the  evidence  would  go  to  sus- 
tain the  action,  and  the  motion  to  exclude  it 
would  consequently  be  overruled,  but,  if  we 
regard  it  as  in  case,  the  evidence  is  not  suffi- 
cient to  sustain  IJie  action,  and  the  motion  to 
exclude  it  should  have  beeu  sustained. 

l^e  plaintiff's  evidence  shows  that  he 
purchased  from  the  defendant's  agent  at 
Bavenswood  what  was  regarded  a  round-trip 
ticket  from  Ravenswood  to  Wheeling  ana 
return,  and  paid  (7.80  for  it,  and  under  It 
went  to  Wheeling,  and,  when  he  started  to 
return  to  Ravenswood,  found  that  his  ticket 
was  stamped  on  each  end  from  "  Bavenswood 
to  Wheeling,"  instead  of  being  stamped,  as 
it  should  have  been,  on  one  end  tor  passage 
from  Ravenswood  to  Wheeling,  and  on  the 
other  from  Wheeling  to  Ravenswood  ;  that 
be  did  not  notice  the  mistake  when  he  pur- 
chased the  tit^et  and  Urst  noticed  It  when  he 
boarded  tbe  train  at  Wheeling  to  return  to 
Ravenswood.  The  conductor  on  the  train  to 
Wheeling  tore  off  one  end  or  coupon  of  tbe 
ticket,  and  when,  on  his  return,  the  plaintiff 
presented  his  ticket  to  the  conductor,  be  re- 


tlff:"Tblstlckettsnogood.    Ton  will  have 


conductor  pulled  the  bell-rope  to  stop  the 
train;  and.  as  tlte  train  was  stopping,  plain- 
tiff asked  the  conductor  what  was  the  matt«r 
with  the  ticket,  and  he  said  It  was  not  good. 


lU 


Wbbt  ViaoiKu  BnPBDfB  Coubt  ow  ArpsAU. 


The  plaintiff  Informed  him  that  he  had 

up  OD  It  the    daj  before   with  Conductor 
rarick ;  and  the  conductor,  Rice,  then  mid, 
"He   gave   yon  the  wrong   end,"   and   said, 
further,  "Tou  wiil  have  to  pay  your  fare." 
Plaintiff  then  said  to  him  that  he  had 
money,  and  that,  if  the  conductor  had  gii 
him  the  wrong  end  of  the  ticket,    ft  wa 
mistake,  and  it  did  not  cost  any  more  to  take 


damn  bit  of  difference."  and  that  plaintifC 
must  pay  fare  or  get  off.  When  the  train 
■topped,  the  plaintiff  said  ;  "If  I  get  off 
here,  somebody  will  have  to  pay  for  it.  I 
want  to  ret  home  on  this  train.'  Plaintiff 
■ays  he  uen  got  off  the  train  down  upon  the 
street  in  the  City  of  Wheeling.  He  further 
says:  "Of  course  the  paaaengers  (tould  not 
hear  what  was  said  between  the  conductor  and 
myself,  and  they  did  not  know  what  I 
put  off  for, " 

There  is  no  act  of  trespass  Hhown  by  this 
evidence.  There  is  not  the  slightest  evidence 
of  force  OT  violence  used  by  any  of  the  de- 
fendant's employ^  upon  the  plaintiff.  He 
was  not,  as  alleged  in  the  declaration,  vio- 
lentlv  and  with  great  force  ejected  and  pushed 
and  nurled  from  the  car.  but  walked  from 
It  himself,  without  the  allgbtest  battery  oi 
assault  upon  bis  person.  He  does  not  him- 
self Bay  so,  and  other  evidences  make  itquit« 
clear  that  no  force  or  violence  was  used.  The 
evidence  does  show  a  breach  of  the  Company'! 
contract  to  convey  the  plaintiff  as  a  pasaen- 
ger,  oran  agreement  to  sella  different  ticket, 
but  not  a  trespass  for  which  an  action  based 
on  a  tort  can  be  maintained.  It  Is  simply 
the  case  of  s  refusal  and  failure  to  carry  ~ 
Its  contract  of  conveyance,  for  which  an 
tlon  of  trespass  on  the  case,  In  assumpsit 
based  on  thai  contract,  might  be  maintained. 
The  mere  manner  of  bis  expulsion  would  not 
sustain  the  action  as  one  based  on  tort.  The 
plaintiff's  evidence  is  that  the  conductor 
'talked  short"  to  him,  and  he  to  the  con- 
ductor, and,  when  he  was  presenting  his 
views  ss  to  the  validity  of  the  ticket,  the 
conductor  said,  "It  don't  make  a  damn  bit 
of  difference,  "—that  he  had  to  get  (dt  or  pay 
fare. 

In  the  1al«  case  In  the  Supreme  Court  of 
North  Carolina  (  JJom  v.  WitmiTist/m  A  W. 
R.  Co.  106  N.  C.  168),  an  action  for  putting 
plaintiff  and  her  husband  off  a  train,  it  ap- 
peared that,  their  ticket  not  being  stamped 
as  required,  the  conductor  told  the  husband 
they  must  pay  fare  or  get  off,  and  afterwards, 
at  the  next  station,  said,  in  a  brusque,  de- 
cided manner :  "This  is  H.,  if  you  are  going 
to  get  off,"  and,  thev  saying  they  had  no  In- 
tention of  getting  off  unleaa  ord«^,  he  said, 
"Then  I  oroeryou  off ,"  and  they  got  off,  and 
returned  and  paid  fare,  and  it  was  held  that 
the  company  was  not  liable  for  damages, 
tliough  plaintiff  was  lying  on  pillows,  and 
apparently  an  Invalid.  But,  had  force  tiieen 
uaed,  if  no  more  than  was  necessary  to  re- 
move the  plaintiff  from  the  car,  or  if  it  be 
said  that  actual  force  is  not  necessary  to  sus- 
tain the  action,  but  that  threatened  expulsion 
and  departure  of  the  passenger  from  the  car 
by  reason  of  It  shall  stand  in  lieu  of  It,  I 
tL.R.A. 


87  Mich.  842,  1 
universal  practice  la  for  railroad  companiea 
to  issue  tickets  with  the  places  designated 
from  and  to  which  tlie  passenger  la  to  Ik  car- 
ried, and  that  these  tickets  are  nnhesitatingly 
accepted  by  the  conductor  as  evidence  of  the 
contract  between  the  company  and  pasiieDgeT, 
and  that  the  conductor  has  seldom  any  other 
means  of  sscertalninir  or  learning,  within 
time  to  be  of  any  avail,  the  terms  of  the  con- 
tract, unless  he  relies  on  the  statement  of 
the  passentcer,  contradicted,  perhaps,  by  the 
ticket,  and  that  there  will  be  cases  where  a 
ticket  is  lost,  or  where  by  mistake  the  wrong 
ticket  was  delivered  to  the  passenger,  and 
he  will  be  obliged  to  pay  his  fare  a  second 
time  to  pursue  his  Journey,  and,  if  he  Is  ua- 
ahle  to  do  so,  great  delay  and  injury  may 
result.  Such  delay  and  injuir  would  be  the 
natural  result  of  the  loss  of  the  ticket  or 
breach  of  the  contract,  but  would,  in  part, 
at  least,  be  in  consequence  of  the  pecuniary 
circumstances  of  the  party.  That  such  cases 
are  exceptional,  and  however  unfortunate  tii« 
party  who  is  so  situated,  yet  no  rule  has  ever 
been  devised  that  would  not  at  times  Injur- 
iously affect  those  It  waa  designed  to  accom- 
modale.  The  judge  then  asks;  "How,  then, 
la  the  conductor  to  ascertain  the  contract  eu- 
lered  into  between  the  passenger  and  the 
railroad  company  where  a  ticket  la  purchased 
and  presented  to  him!  Practically,  there 
are  but  two  ways, — one.  the  evidence  afford- 
ed by  the  ticket ;  the  other,  the  statement  of 
the  passenger,  contradicted  by  the  ticket. 
Whichshould  govemt  .  .  .  Thereisbut 
one  rule  which  can  safely  be  tolerated  with 
any  decent  regard  to  the  rights  of  railroad 
companies  and  paasengera  generally.  As  be- 
tween the  conductor  and  passenger  and  the 
right  of  the  lattor  to  travel,  the  ticket  pro- 
duced must  be  conclualYO  evidence;  and  he 
must  produce  it,  when  called  upon,  as  the 
evidence  of  his  right  to  the  seat  he  claims. 
Where  a  passenger  has  purchased  a  ticket, 
and  the  conductor  does  not  carry  him  accord- 
ing to  its  terms,  or  if  the  company,  through 
the  mistake  of  its  agent,  has  given  him  the 


second  time  in  order  to  retain  it,  he  would 
have  a  remedy  against  the  company  for  m. 
breach  of  the  contract ;  but  he  would  have  to 
adopt  a  declaration  differing  essentially  frtan 
"le  one  resorted  to  in  this  case." 

In  that  case  the  passenger  had  paid  to  a 
point  beyond  that  called  for  by  the  ticket, 
and,  refusing  to  pay  fare,  was  ejected,  and 
was  denied  a  recovery  in  an  action  on  the 
case.  The  principle  enunciated  in  this  caao 
in  Uichigan,  that,  as  between  the  passenger 
and  the  conductor,  the  ticket  is  the  conclu- 
sive evidence  of  the  passenger's  rights,  is 
sustained  in  several  well-considered  caaeft. 
Towntend  v.  Neu,  York  Otmt.  A  S.  li.  li.  Q>. 
50  N.  T.  3B5  J  opinion  by  Chi^JuOice  Cooley 
n  HuffoTd  f.  Grand  Bapidt  A  I.  R.    Co.  68 


rsoo. 


Heabtt  t,  Kbuqss. 


A  jr.  A  JS.  Cb.  29  Ohio  Bt  214;  Dment  t. 
JTew  York  i  J?.  S.  B.  Co.  86  Coim.  887 ;  ft- 
trie  T.  Ann<v2Rin^  B.  Cb.  43  N.  J.  L.  446 ; 
TbrttM  T.  JTiiiMtuiM,  £.  &  d  IT.  £.  O).  54 
"Wis.  834 :  SrodiAou  t.  A>uU  £^utt>n  &  Cb. 
ISa  Mass.  407. 

In  the  Ohio  cue  of   BR^Uon  y.  Lakt  Shore 
^  M.  8.  B.  Go.,  tupra.  It  wu  beM  thftt  the 
fact  tbat  a  ticket  bad  been  purchased,  which 
'wraa    ftftemards  wron^ully  taken  up  by 
ODnductor  on   one  train,    will   not  relieve 


mat,  luid  that  in  such  case  the  ri^ht  of  action 
irould  be  for  wrongfully  taking  up  the 
ticket,  and  not  for  removal  from  the  train 
for  failure  to  pay  fare. 

In  the  lllinoiB  case  above  cited  {Chieago, 
B.  A  Q.  B.  Co.  y.  Gripn)  It  was  held  that  if 
&  passenger  pay  fare  to  a  certain  station,  and 
tlie  agent  inadvertently  give  him  a  ticket  to 
ma  intermediate  station,  the  demand  of  a 
■eoond  fare  will  be  a  breach  of  the  implied 
contract  on  the  part  of  the  company  to  carry 
bim  to  the  proper  station.  By  paying  a 
second  time,  his  action  will  be  as  complete 
as  if  he  resist  the  demand,  and  suffer  hlm- 
aelf  to  be  ejected ;  and  his  ejection  will  add 
nothing  to  his  cause  of  action.  It  Is  his 
duty  to  pay  the  second  fare ;  and,  If  the  com- 
pany fail  to  make  reparation,  he  can  main- 
tain bis  appropriate  action.  This  case  rec- 
ognizea  the  contract  as  the  proper  ground 
of  action.  EiM  v.  JftrnpA**  Ji  0.  B  Co.  9 
Fed.  Rep.  080. 

In  Torton  v.  mtaaaket,  Z.  S.dW.B  Co., 
»upra,  the  passenger,  desiring  to  stop  over, 
and  baviUK  the  right  to  a  stop-over  ticket, 
was  given  Inatesd  a  trip  check,  through  the 
conductor's  fault ;  and  it  was  held  tbat  a  sec- 
ond conductor  may  demand  additional  fare, 
and  ma^,  on  tefutal  to  pay,  eject  him  from 
tbe  train,  using  no  unnecessary  force,  and 
tliat  such  ejection  will  be  no  ground  for  re- 
eoTerj  against  the  company,  though  It  will 
be  liable  for  the  fault  of  the  first  conductor. 

Ib  Towntmd  v.  Nea  Tork  Ceni.  dt  H.  R. 
R.  Q>.,  ftfpro,  It  was  held  that  a  regulation 
«f  a  lallrcad  company  requiring  passengers 


to  present  evidence  to  the  conductor  of  a  right 
to  a  seat  or  pay  fare  is  reasonable,  and  lor 
non-compliance  a  passenger  may  be  put  o9, 
and  the  wrongful  taking  of  the  passenger'! 
ticket  by  a  conductor  of  a  previous  train,  on 
which  the  passenger  had  performed  part  of 
his  journey,  does  not  exonerate  him  from 
compliance  with  tbe  regulation,  and  that  for 
the  wrongful  act  of  the  former  conductor  tba 
company  Is  liable.  It  does  not  justify  the 
passenger  in  violating  the  company's  lawful 
regulation  on  another  train. 

In  iflNwrrf  V.  Nea  T<rrk  A  E.  S.  Co.,  16 
N.  Y.  455,  It  was  held  that  a  psasenger  who 
had  a  ticket  in  his  pocket,  and  had  exhibit- 
ed It  once  to  the  conductor,  and  refused  to 
exhibit  it  again  when  called  on,  was  proper- 
ly ejected  for  refusing  to  exhibit  his  ticket. 

Here  the  plalntifT  had  a  ticket  not  good  for 
tbe  trip  he  was  making,  and  declined  to  pay 
fare.  He  cannot  maintain  an  action  for  ejec- 
tion, or  a  threatened  ejection,  from  the  train, 
but  must  look  to  the  breach  of  contract,  or 
the  act  of  receiving  money  for  the  round  trip 
and  giving  a  wrong  ticket.  If  the  passeurer 
have  a  ticket  good  for  the  passage,  and  tiie 
conductor  should  refuse  to  recognize  it,  and 
expel  the  passenger,  tbe  act  would  be  a  tort ; 
and  an  action  as  for  a  tort  could  be  maintain- 
ed. 

~  Jvdga  Cooley  said  in  Suford  v.  Grand 
Bapidi  A  I.  B.  Co.,  lupra,  that  all  ttie  judges 
of  the  Michigan  Supreme  Court  agreed  that 
if  the  ticket  was  apparently  good  the  passen- 
ger need  not  leave  the  car.  But  here  the 
ticket  was  very  apparently  not  good.  There- 
fore the  motion  of  the  defenMnt  to  reject 
plaintiff's  evidence  as  not  sustaining  his  ac- 
tion should  have  been  sustained,  not  over- 
ruled. As  the  evidence  should  have  been 
excluded,  it  becomes  unnecessary  to  pass  on 
the  Instructions. 

The  judgment  it  rmertcA,  the  verdict  of  the 
Jury  set  aside,  and  the  case  is  remanded  for 
a  new  trial  In  accordance  with  principles 
herein  Indicated. 

Snyder,  P.,  and  EnyllBh,  J.,  concur; 
Lacaa,  J.,  dissents. 


NEW  TORK  CX)UHT  OF  APPBALS. 


Uargaret  HEARTT,  Betpt., 
Adolph  ERUGEB,  A^pt. 


byi 

of  both  given  upon  one  of  them  to  seeuie  pv- 
moit  of  pnrobase  monej,  as  runnlDS  throuKh 
tba  orolM'  of  a  partr-WBll  between  the  bulldlngi 
□pOD  tbem,  will  not  amount  to  an  Implied  grant 
of  a  perpetual  eaBBment  for  the  maintenance  of 
tbe  por^-wall  usuch  In  favor  of  one  ololmlns 
title  HirouBb  a  (onoloeure  tale  under  such  mort- 

t.  Tba  aceldantai  daatraetlon  by  lira  of 
»  pSrrty-wsU.  at  to  Uia  malatenanoe  of  whleh 
(here  hat  been  no  srant  of  a  perpetual  ilgtat,  wili 

tUR.A- 


deatniy  all  risbt  In  eltber  pai^  to  cdalm  an  eats- 
mentln  the  propertyof  the  other  for  the  further 
nipport  of  a  i»rtT-wall  notwlthatandlng  torn* 
portion  of  the  foundation  of  the  old  wail  remain* 


for  the  City  of  New  York  entered  upon  a  ver- 
dict wbicb  had  been  directed  by  tbe  Trial 
Term  to  be  rendered  in  favor  of  piaintiSin  an 


the  Qenersl  Term.     Am-med. 

The   facts   are   sufflcienlly   staled   in   tbe 
opinion. 

Mr.  John  Hardyi  for  appellant; 


The  right  to  a  p^y-w^r<x)ntinoes  to  lou 


as  tbe  wall  stands,  even  though  all  the  b 


See  also  9  L.  E.  A.  837 ;   19  L.  R.  .\.   240;   22  L.  B.  A.  f 
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Nkw  Yohk  Coubt  ot  Aftkuj. 


Jmca^ 


lug  except  the  partf-wftD  bw  been  burned 
down. 

BrvaAiga  v.  Wanur,  2  Hfll,  I«. 

Where  from  dllapldsUoii  the  party-wall 
vould  bBTe  to  be  rebuilt,  either  party  has  the 
riglit  to  take  down  aod  rebuild  It. 

CempbdlT.  Metier,  4  Johns.  Ch.  884,  1  N. 
T.  Cb.  L.  ed.  858,  6  Johns.  Ch.  91,  «  N.  Y. 
Ch.  L.  ed.  4l!  FarWidg*  t.  Qilbert,  16  N.  Y. 

«oa 

The  defendant  had  a  right  lo  aBsnine  that 
tbe  party-wall  remained  ataDdlng  ufter  the  fire 
by  the  conient  of  the  putlee.  He  found  the 
wall  on  bla  land  on  taking  poeeesdon,  and  be 
found  that  the  deeda  of  conveyance  nnder 
which  be  acquired  title  to  tbii  land  made  tbe 
west  wall,  which  wat  MO]  ttanding.  a  party- 
wall,  andhewaa  at  liberty  to  uaeaiolaown  an 
erection  on  tbe  land  he  had  Iwught  and  for 
wbtch  he  bad  paid  the  ownat  ibe  price  Id  good 
faith  and  without  notice  of  any  adrena  culm. 

BhmraA  t.  Oiteo.  4  Bnndf.  iS». 

The  height  of  the  wail  can  make  no  differ- 
ence, as  eliber  party  had  tbe  right  to  Increaae 
Iti  height 

Brookt  T.  Oattit,  80  N.  Y.  689. 

Tbe  plaintiff  could  not  have  maintained  tbe 
action  If  the  wall  had  not  been  carried  up,  and 
tbe  wall  when  carried  up  Is  no  more  an  occu 
nation  of  plaintiff's  land  than  tbe  original 
loundallon  wall  was, 

Hmdriela  v.  8tark,  87  N.  T.  106;  Brvok*  t. 
OuTtU,  SO  N.  Y.  644. 

Mr,  Ja^rai  J.  Thomson,  for  reepondent: 

On  the  BBTerancc  of  the  tenemenla  (he  wall 
aeparating  and  BupporUog  the  housea  608  and 
606  Weat  Fifty-fourth  Btrcct.  and  which  aftei- 
wardH  became  *ested  In  appellant  and  respond- 
ent respectlTely,  became  a  party-wall,  koA  tbe 
redpiocal  easement  and  servitude  In  tbe  said 
lota  attached  on  such  wverance. 

Lampman  v.  Hillc*,  SI  N.  Y.  606i  Beoen  t. 
Binadmm;  60  N.  Y.  848. 

The  easement  and  lerTitade  of  party-wall 
were  contlnuou*  and  apparent,  and  tbe  de- 
fendant, whether  &  prior  or  subsequent  or  con- 
temporaneous purchaser,  bad  actual  notice. 

Sogtrt  y,  Siti$ham^,  tupra. 

No  agreeroeut  can  be  Implied  from  the  erec- 
tion of  tbe  party-wall  to  re-erect  tbe  wall  after 
tt  sliall  have  served  its  use  as  a  party-wall,  or 
lo  grant  the  perpetual  easement  to  and  Impose 
the  perpetual  serrltude  of  the  partv-wall  on 
the  lots  of  the  parties  on  which  It  shall  be 
erected. 

Am  York  Lift  Im.  A  T.  Oo.  t.  Manor,  I 
Barb.  Ch.  863. «  N.  Y.  Ch.  L.  ed.  417;  Sbmvd 
T.  Oitoff,  4  Bandf.  489;  Antomarthi  t.  RamU, 
68  Ala.  858. 

The  obligation  cannot  be  founded  on  an  Im- 

E'ied  covenant,  fornocoToiant  canbe  Implied 
any  conveyanoe, 

ReT.  Btat.  pt.  8,  cbap.  1,  art.  4, 6140;  S  Bar. 
Btat.  7th  ed.  §  140,  p,  mt. 

Or^-,  J.,  dellTered  the  opinion  of  the 
eourt: 

Tbe  plaintiff  and  defendant  are  ownera  of  ad- 
Joining  lots  of  land  In  the  City  of  New  York: 
and  their  litigation.  In  the  shape  of  an  Mtlon  of 
ejectment.  Is  orer  the  question  ot  whether  or 
not  Ibeir  tenements  are  subject  to  a  perpetual 
pwtj-wall  easement,  dominuit  as  to  the  def eud- 
IL.K.A. 


anfs,  andserrieut  •*  to  the  plalntUTa,  ptopet^ 
tiea.  This  question,  as  It  is  presented  by  th» 
case  before  us,  does  not  seem  to  hare  arisen  be- 
fore in  our  courts,  though  there  are  serenl  re- 
ported cases  which  I  think,  innesl  tbe  prin- 
ciple of  decision.  Borne  are  referred  lo  in  the 
well-con  aide  red  opinion  ot  Juclgt  lograbam  (ft 
N.  Y.  Bupp.  192}  speaking  fortbe  general  term 
below.  I  think,  indeed,  we  might  leave  tba 
decision  of  this  ease  with  his  opinion,  were  tt 
not  for  the  Importance  which,  periiapa,  the 
question  InTolvra  possesses  forreai-estateowo- 
era  in  cities.  That  conaldenition  fairly  war- 
nnls  some  expreasloa  ot  the  Tlewi  which  lead 
us  (o  uphold  tbe  ludgments  of  tbe  courts  be- 
low. 

In  1874  theee  lots  were  owned  by  one  Burch- 
ell.  He  erected  upon  tbem  two  buildings,  IIvb 
stories  in  height,  with  a  party-wall  diVidInc 
them  of  twelve  Inches  in  width.  Be  conveyed 
both  premises  to  one  Falk,  and  took  back  from 
bis  KTsnCee  a  mortgage  on  the  lot  now  owned 
by  thtBdefendant.wblcb  described  the  westerly 
line  of  the  lot  as  "running  southerly  and  par- 
allel with  Tenth  Avenue,  aod  partly  throngb 
the  center  ot  a  party-waJt  fifty  feet  and  flv» 
Inches  to  tbe  nonberly  side  of  54th  Street.' 
With  thlaconTeyaneeof  both  lots,  and  the  con- 
temporaneous mortgaging  of  one  of  them,  com- 
menced tbe  severance  w  tbe  tenements;  and, 
whaleva  rights  of  easements  have  existed  with 
respect  to  the  divtsion-wall,  wbltji  partly  sup- 
ported both  honses,  they  look  tbdr  rise  and 
form  In  those  transactions.  Throngb  the  ooa- 
veysnce  upon  a  foreclosure  nk  of  the  mort- 
gaged premises  aod  other  mesne  conv^ancea, 
Uie  Idefendant  acquired  bis  title.  Id  1887  tbo 
buildings  on  botb  lota  were  wholly  bnriMd 
down,  and  only  the  foundation  oi  cellar  Trail 
remained,  npon  whlcb  had  been  erected  the 
par^-wall;  and  it  was  while  Ibe  premises  wei» 
in  that  condition  that  this  defendant  became 
their  owner.  Be  then  bnilt  upon  them,  erect- 
ing upon  the  old  foundation  wait  a  party-wall 
two  stories  high,  and  of  the  same  thickness  as 
the  former  one.  This  erection  of  the  new  wall 
partly  upon  the  adjoining  lot  was  without  any 
other  right  in  the  defendant  than  was  to  M 
found  in  the  oondltlona  of  bla  title.  There  la 
some  pretense  of  an  estopped  npon  tbe  plafotlB 
by  reason  ot  Intervlewa  with  ha  husband  upon 
thesubject  of  rebuilding,  but  there  is  no  found*- 
Hon  for  that  defense,  or  tor  the  defeoM  of  ao- 


feature. 

Tbe  question  thus  arises  as  to  whether,  after 
tbe  desiructlun  of  the  buildings  by  lire,  any 
right  remained  Is  the  defendant,  as  appnrto- 
nanl  to  bis  property,  under  which  he  could 
claim  the  continuance  of  an  easement  In  tb* 
plaintiff's  property  tor  the  support  of  another 
party-wall.  Where  will  we  find  the  legal 
fouDdalion  tor  auch  a  cMmT  There  bad  cer- 
tainty been  no  agreement,  aod  there  was  no 
express  grant  of  any  easement  In  tbe  land  by 
the  common  owner,  Falk;  and  I  do  not  ae* 
how  any  graut  arose  I?  implicalion  from  his 
mortgaging  the  lot  now  owned  by  the  defend- 
ant. The  only  language  in  tbe  mortgage  cap^ 
ble  ot  each  an  implication  was  in  the  descrip- 
tion of  Uie  westeil^  boundary,  which  I  hav* 
! [noted  above.  That,  however,  waa  merely 
snguage  of  description,  and,  while  mfitdenl 


UM. 


BMtxn  ^ 


to  a«*te  a  wrvUDdetDtbeadJolDliiglot  for  the 
pnrpoaa  of  the  «xUtiDg  pMty-wall,  was  Imuffl- 
ctent  toivedlokteanjgraiitof  ftperpetaolcMe- 
■nent  npon.  It  wh  merely  the  Matement  of 
tba  t»et  that  tbe  dividing  line  of  llie  two  lota 
ran  Uuouglt  tba  center  of  what  was  a  parl^- 
w»U,  aotbat  the  claim  of  the  derendant  to  a 
conti Doed  easement  in  the  plalntifTB  land  must 
depend  wholly  upon  thla  reasoning,  namely, 
tbmX  m  party-wall  had  fonneriy  ezlsled  there, 
and  tbal,  because  tbe  foundation  wall  raDalned, 
that  fact  suffloed  to  [»e«em  tmimpalnd  tbe 
ligbt  to  a  reconstruction  of  a  partr-walL  The 
defendant  losiits  (hat  the  waif  did  not  cease  to 
be  «  party-wall  after  tbe  Are,  aod  be  cites.  In 
rapport  of  his  podtioD,  Brvndagi  t.  Warner,  2 
'"uf.  140.    Bis  argument  amounta  to  this.  In 


apoo  wbidi  It  stood  remained,  in  tbe  I^gal 
Tiaion  the  par^-waU  still  stood,  with  Its  ac- 
compa&yfng  tmraen  or  benefit  to  the  adjoining 
prop«rtI««.  But  that  I  consider  a  doctrine  nn- 
tenmblo,  and  clashing  with  tbe  doolrlne  of 
property  rights  In  land.  Brondagt  t.  Warner, 
wt^v,  affords  no  soHwrt  for  It;  for  then  tbe 
damdant'a  right  to  use  and  occupy  tbe  wall 
In  question  1^  In  mnt.  The  deed  under 
which  the  defendant  in  ejectment  claimed  the 
right  to  continue  to  use  the  wall  granted  the 
right  to  build  upon  and  occupy  it.  That  bad 
been  don&  Tbe  Are  which  had  destroyed  the 
plalntiffa  store  left  the  wall  standing,  which 
was  occupied  fay  the  defendant  It  stlU  an- 
awered  the  purpose  for  which  Its  use  bsd  been 
deeded,  and  therefore  the  court  beld  that  (be 
rixht  to  continue  (o  use  It  bad  not  been  affected. 
Tbe  facta  of  this  case  are  quite  other.  When 
tbe  title  to  these  two  lots  was  severed  by  their 
eouTeyaDce  (o  separate  persons,  the  pmcbaaer 
of  each  lot  la  presonied  (o  bare  contracted  in 
reference  to  tbe  condition  of  tbe  pn^terty  at 
tbe  time;  and  tbe  openly  existing  arrangement 
of  a  party-wall  conM  not  be  changed  so  long 
as  It  atood  and  answered  Iti  purpove.  It  was 
made  a  nny-wall  apon  tbe  sererance  of  the 
title,  by  tbe  oeacrlptlon  of  tbe  boundary  line, 
but  tbe  whole  extent  of  the  qualiflcatloo  ,wbi(di 
resulted  as  to  each  lot  owner's  title,  was  the 
easement  wUcb  tbe  other  acquired  in  (be  wall 
dividlog  and  mppOTtlD^  their  reepecUn  bnlld- 

anyrlfht  to  change  .__  

bis  bidldiog  to  the Injuiy  of  the  adjoining  one. 


d  which  charged  tbe  land  with  _ 
serritude.  This  prjndple  of  oblintlon  Is  as- 
serted In  several  cases,  ot  which  i  only  cite 
loiKfMuia  T.  JfiUi.  91  H.  Y.  007i  Cvrtim  v. 
ArramU,  4T  N.  T.  70,  and  Begen  v.  An- 
•Wsur,  SO  N.  Y.  U&  Bat  npon  the  destruc- 
tion of  the  buildfnga  the  tenemaots  reverted  to 
tbdr  orjafDal  or  primary  conditions  of  owner- 
ship.  Tbetr  (enure  was  no  tonger  quslifled  by 
the  relative  ridXs  and  obllgadons  which  pr» 
floodr  exisiea. 

In  the  early  case  of  a«mtlv.  Oiiee,  4  Sandf. 
ttS.  tbe  fads  were  quite  similar  to  those  In  ihli 
SLR.  A. 
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record.  Adjoining  bnlldbiga  woe  deatrtrnd 
by  dre,  and  nothing  waa  left  of  a  party-wall  but 
the  stone  foondatlon.  The  plalntlfF  rebuilt  on 
his  lot;  and,  when  the  defoidant  also  rebuilt, 
he  made  use  of  the  vaU  fat  bis  buildings,  which 
plalntifl  had  erected  on  the  old  foundation. 
Thereupon,  plaintiff  sued  to  recover  of  def  riod- 
ant  bis  cODtribudon  towards  the  expense  of  the 
erection,  and  failed  In  bis  suit.  Inhlaoplnion, 
Judgt  Sandford  held  that  the  aereemenl  under 
which  the  party-wall  had  been  built  related  to 
that  wall  only;  and  be  said  "that,  when  two 
owners  of  adjoining  city  lots  noile  In  building 
two  stores  with  a  party-wall,  we  have  no  riffht 
to  Infer  from  that  act  an  agreement  blDdlag 
npon  them,  and  their  heirs  and  assignees,  to  tbe 
endofdme,  to  erect  another  like  party-wall  at 
tbelrmatnalexpeqse  when  that  one  Is  casually 
destroyed,  and  so  on,  as  often  as  the  new  one 
shares  tbe  same  tste."  The  priaclple  of  that 
decision,  Ithlnk,  wasacotrectone,  andltmay 
be  well  applied  here.  The  Implied  agreement 
that  tbe  party- wall  existing  at  the  time  of  the 
oooveyanoea  of  tbe  two  li^  1^  (beir  common 
owner  should  continue  In  Its  nse  and  occupa- 
tion as  such  cannot  be  extended  so  as  to  relate 
to  a  changed  condition  of  things,  caused  by  tbe 
casual  destruction  ot  tbe  wall  and  buildings. 

In  FartrOo*  v.  GVOsrt,  IB  N.  T.  601,  Jv^ 
Denio,  In  his  ^nlon  upon  the  case,  approves 
of  J«^  SandfonTa  ofonioo  la  tbe  case  cited. 
He  held  that,  upon  the  occnrrence  of  a  state  of 
affairs  rendering  the  par^-waD  useless  In  Its 
then  condition,  "tbe  mutual  easements  have 
become  Inapplicable,  and  that  each  proprietor 
may  build  as  ha  pleasea  upon  Us  own  land, 
witboot  any  obllt^ion  to  accommodate  the 
other."  The  facts  of  that  case  were  not,  of 
course,  similar,  for  the  action  related  to  the 
right  of  the  tenant  of  a  building  to  recover 
damagea  for  Injuries  to  goods  etc,  occssloned 
during  the  rebuilding  by  the  oefendant  of  a  di- 
viBion-wall.  Tbe  case  turned  upon  the  neces- 
sity for  tbe  retnoval  of  the  old,  and  the  re- 
buildiDK  of  a  new,  wall.  But  the  opinlona 
are  Instructive  upon  the  subject  before  tu, 
however  unnecessary.  In  that  respect,  to  the  de- 
cision ot  that  particular  case,  very  appropri- 
ately to  this  case.  Judo*  DenIo  remarked,  also. 
In  his  opinion,  that  "  In  tbe  changing  condition 
of  our  cities  and  vUlsges,  It  must  often  happen, 
at  it  did  actually  happen  In  this  case,  that  edl> 
flees  of  different  dimensioiis,  and  an  entire^ 
different  character,  would  be  required;  and  It 
might  happen,  too,  thattheviewsotoneof  the 
proprietors  at  to  the  value  and  extent  of  tbe 
new  bnlldlDgs  would  eteenUally  differ  from 
those  of  the  other,  and  the  diviiion-wall  which 
would  suit  one  of  them  would  he  InsppUcable 
to  the  objects  of  the  other." 

The  rule  which,  wltii  the  cessation  of  tbe  ne- 
cessi^  for  the  existence  of  a  right,  abrogates  (be 
right  itself.  It  inpported  bv  the  reason  of  the 


at  Uie  time  of  the  severance  of  (he  ownership 
of  the  two  lota,  and  with  the  change  In  that 
sltustlon  produced  ty  the  casual  destructioii  of 
the  buildings,  the  resson  for  their  existence 
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Juio, 


necesdtj  for  It  WlientlieDecesaitj  ceased,  u 
It  did  by  tbe  deBlruclloD  of  tbe  bulldingi  aad 
-nail,  the  rlglils  resultfog  from  It  ceawd  ftlao. 
Ogden  T.  Jenningi,  68  M7T.  631. 

Iq  Uolma  ▼.  Ooring,  S  Bint;.  76,  that  prin- 
ciple wu  laid  down  in  tbe  case  of  a  tight  of 


way.  WlthoBl  fnrtber  diRCiualon  erf  prindpla 
or  autboritiee,  I  tblnk  tie  jtulgment  ampauei 
Jhtm  tMit  eUarly  right,  and  thir^vr*  *£miU  h$ 
Hfflrjited,   mth  eottt. 

AH   concur,   except  RnyWi   Oh.  J.,  and 
O'Brien,  J.,  not  ToUog. 


ILLINOIS  BUPREMB  COURT. 


AMERICAN  EXPRESS  CO..  Appt.. 
PEOPLE  of  tbe  State  OF  ILLINOIS. 


_ _.  a  State,  and  which 

baa  been  aold  of  whlob  la  tatended  for  lale  within 
tJie  leme  State,  mar  lawlullr  be  prohibited  br  tbe 
State  LesUlature.  The  kflllnir  of  fainn  vest*  no 
■uoh  abeolute  title  tu  It  In  the  kUler  thai;  a  pro- 
hlbltloa  to  aeU  It  deprlTcs  tilm  at  bli  propertf 
-wtthout  due  prooaaa  of  law. 

:  (June  la.  un.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Conntf  Court  of  Efflnghatn  County  In 
-favor  of  platntlOs  in  an  action  brought  to  re- 
cover the  alatutory  penaldea  for  tbe  unlawful 
transport  B I  ion  of  gnine.     A^flrvud. 

Tbe  facta  are  full?  stated  In  the  opinion. 

Mtttn.  Wood  Brothers  and  lUneh«,rt 
*  Wright,  for  appellant: 

AteomiDon  law  an  individual  bad  no  prop- 
erty ri^t  in  game  until  It  waa  under  bla  con- 


8S0. 


Cooley,  Torta,  485;  9  Sent,  Com.  IStb  ed. 


waa  bis  qualified  property. 

waa  abandoned  bla  property  in  it  ceaaed. 

%  Eeot,  Com.  349. 

If  it  waa  d<»d  bli  property  in  It  waa  ab- 
jolute. 

%  Bl.  Com.  (Sbargwood'B  ed.)  898,  408,  419. 

The  property  ilgbt  in  game  reduced  to  pos- 
jeasion  and  kiUed  for  food  carried  with  It  tbe 
secesaary  IncideDt  of  alienation, 

2  Kent,  Com.  827;  2  Bl.  Com.  (Sbarawood's 
«dJ8S8. 

It  was  tbe  duty  of  common  carriera  to  trans- 

rirt  this  species  of  property  (9  Addison,  Cont 
BT8),  and  a  ref  uaal  to  do  so,  without  some  juat 
ground,  would  render  them  liable. 

9  Kent.  Com.  699. 

The  right  of  propertr  of  citizens  In  dead 
game  waa  above  and  before  Constitutions. 

Cooley,  Conat.  Lim.  87,  175, 

To  prevent  its  aale,  or  transportation  for  sale, 
within  the  State  would  be  an  inleiference  wltli 
private  right,  amounting  to  a  deatruction  of 
tbe  right  of  property  without  due  process  of 

nwp^  ▼■  <yjie».  n  Hlch.  B3S;  Btaie  v. 
Baunden,  19  Ean.  127. 

The  carrying  of  dead  gune  is  ndlfaer  a  nui- 
■ance  in  fact,  nor  baa  it  been  ao  declared  by 
bw. 

See  4  Bl.Com.  (Sbarawood'aed.)  169;  Cooley, 
Const.  Lim.  TOO. 

Tbe  absolute  prohibition  of  the  carriage  of  a 
9L.R.A. 


healthy  article  of  food,  that  Is  the  private  proiK 

ert^  of  the  individual,  ia  an  arbitrary  act  of  th* 
legislative  power  of  the  State,  by  which  ■  vest- 


..  _     108  ni.   82;  OJin.  T.  ffoO.  128 

Maaa.  410;  AIUn.\.  Toung.  76  Me.  60;  Pteplet. 
(yUgil,  71  Mich.  820. 

Mr.  B.  G.  Harrkh,  for  tbe  People: 

Tbe  policy  of  tbe  common  law  was  to  regu- 
late and  control  tbe  bunting  and  killing  of 
game,  for  Its  better  preservation,  and  ancb  reg- 
ulation and  control  belong  to  the  police  power 
of  tbe  government 

Cooley,  BL  bk.  4.  p.  174. 

Almost  every  Stale  In  the  Union  baa  exer- 
dscd  tbe  power  to  pass  lawi  for  tbe  preaerva- 
tloD  of  game. 

'Kedeman,  Pol.  Power,  %  123,  chap.  10.  p. 
440;  Allen  r.  Wyekcff,  9  Cent,  Rep.  213,  48  N. 
J.  L.  93;  Phe^  v.  Baeas,  60  N.  Y.  10;  Mag- 
ntr  V.  i'leopie,  97  LL  338;  Parker  T.  P»^,  111 

Seciion  2  of  the  Statute  of  1B89,  probibitinff 
the  sale  at  all  times  of  the  birds  named  In  aald 
section,  la  a  regulation  that  tends  to  the  pro- 
lection  or  such  birds,  and  la  a  proper  enact- 
to  carry  out  the  Intention  of  the  Legie- 


persoos  of  their  proper  callings  during  the 


liaughtered  game  and  make  It  an  offense 
against  tbe  pubiio  policy  and  economy  of  tbs 
State,  Ibla  law  was  also  properly  enacled. 

See  Cooley's  Bl.  bk.  4,  p.  174. 

The  prescDtConatitutlon  of  Ibis  Stale  (§  S3, 
art.  4)  recognizes  the  power  of  the  Legislaturo 
to  enact  laws  for  the  protection  of  game  or 
flab. 

See  Parkier  v.  Psople,  111  111.  591. 

As  to  the  law  of  other  States,  see— 

BeUewi  v.  EHemendorf,  7  Lana.  469;  etate  v. 
Bandolpk,  1  Ho.  App.  10;  State  v.  Judg,  1  Mo. 
App.  024;  atats  v.  FarreU,  98  Mo.  App.  176. 

Craig,  J. ,  delivered  the  opinion  of  tbe  roart : 

This  was  an  action  to  recover  the  penaltipe 

preacribed  for  tbe  unlawful  IraDsporiation  of 

auail  Id  section  9  of  "An  Act  to  Amend  Scc- 
ons  1,  9  and  6  of  an  Act  BnttGed  'An  Act  to 
Revise  and  ConsoUdale  the  Several  Acta  Re- 
lating (o  the  Protection  of  Game,  and  for  tbe 
Proieclion  of  Deer,  Wild  Fowl  and  Birds.'  " 
lAwa  1S89,  p.  ia9,  Rev.  Stat.  1889,  chap.  61, 

Tbe  facts  agreed  upon  by  the  parties  on  Ibe 
trial  of  the  cause  were  in^ubsiance  as  follows: 
That  tbe  defendant,  the  American  Ezpreas 
Company,  it  a  corporation,  and   canier  of 
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njoda  for  blre;  fbftt,  between  October  1  kdcI 
October  28, 18^.  it  receiTed  for  transportatioD 
from  ReddlDg,  OtbbB  and  olbers  at  Haaoii,  io 
Efflngbam  Utunty,  diren  quail  wbicb  had 
twn  killed  bj  (hooting  after  October  1,  1B89, 
In  Ibis  State,  and  on  (%tober  3S,  1889,  tbe  Bx- 
prew  Company  did  transport  such  quail  to  Chi- 
cly, and  deliver  them  to  Hernae  and  Ljnch 
Brofi.,  commisaioii  merchants.  The  Esprees 
Companj  at  tbe  time  of  rocb  receipt  for  trans- 
portation by  Ita  agent,  Sisson,  at  Maaon,  had 
Icaotrledge  tbat  th~e  qnall  had  been  sold,  and 
were  to  be  told,  and  oOOred  for  sals,  by  «aid 
commission  mercbants. 

Section  1  of  the  Act  provides  Vtbat  It  shall 
be  nnUwfu]  for  any  peraon  or  persons  to  bunt, 
puni:e,  kill,  trap,  net  or  ennnare,  or  otbervrise 
dmroy,  .  .  .  anv  ruBed  KTOuse,  quail,  pheas- 
ant or  partridge  lietween  tbe  first  day  of  De- 
cember and  the  first  day  of  October  o(  each 
succeeding  year,  or  any  year."  Section  3  pro- 
vides: "It  shall  be  unlawful  for  any  person 
to  buy,  sell  or  bave  Id  possesalon  any  of  tbe 
SDimala,  vild  tonl  oi  birds  mentioDed  In  sec- 
tion 1  of  this  Act,  at  any  time  vhen  tbe  trap- 
ping, netting  or  ensnanng  of  snch  animals, 
wild  fowl  or  birds  shall  be  unlawful,  which 
shall  have  been  entrapped,  netted  or  ensnared 
contrary  to  tbe  provisiooa  of  this  Act;  and  it 
shall  further  be  unlawful  for  any  person  or 
penons  at  any  time  1o  sell  or  expose  for  sale, 
or  to  hare  Inofs  or  their  possession  for  the  pur 
pose  of  selling,  any  quail,  pinnated  grouse  or 
prairie  chicken,  ruffed  ^use  or  pheasant, 
pay,  red,  fox  or  black  squirrel,  or  wild  lorkey, 
that  phsll  have  been  cauebt,  enared,  trapped 
or  kilted  wjibin  the  limits  of  this  Slate;  and  ft 
shall  further  be  unlawful  for  any  person,  cor- 
poraiion  or  carrier  to  receive  for  ttansporta- 
lion,  to  transport,  carry  or  convey,  any  of  tbe 
aforeaaid  quail,  pinnated  grouse  or  prairie 
chicken,  niSed  grouse  or  pheasant,  squirrel  or 
wild  turkey,  that  shall  have  been  caught, 
■oared,  ttimped  or  killed  within  the  limits  of 
this  Stale,  knowing  the  same  to  have  been  sold, 
or  to  transport,  carry  or  convey  the  same  tc 
any  plaoe  where  it  Is  to  be  sold  or  offered  for 
tale,  or  to  any  place  ontside  of  this  State,  for 
any  purpose. 

It  is  plain,  nndor  the  fads  as  agreed  upon, 
lbs  Exprese  Company  received  tbe  quail  for 
tcsmportstion,  and  transported  tbe  same, 
knowing  the  Quan  were  sold  or  transported  for 
tbe  purpose  of  sale.  In  violation  of  the  terms 
of  tbe  Statute:  and,  if  the  Statute  Is  valid,  tbe 
Company  was  liable  for  the  amount  of  the 
penally  prescribed  by  its  terms  and  provisI< 
But  it  la  Insisted  by  the  Express  Company  that 
tlie  Statuto  is  Invalid,  and  upon  this  ground 
tbe  Judgment  rendered  in  the  county  court  was 
erroneous.  It  will  be  observed  that  the  first 
Nctton  of  the  Act  makes  it  unlawful  to  bunt 
at  kill  quail  between  tbe  1st  day  of  December 
and  tbe  let  day  of  October  of  each  year,  but 
tbe  section  is  silent  as  to  October  and  No- 
vember. It  would  follow,  therefore,  that 
penon  might  hunt  or  kilt  quail  during  tt 
nonlb*  or  October  and  November;  no., 
however,  for  tale,  but  under  tbe  restrictions 
foimd  in  aeeiion  2  of  the  Act 
Tbe  first  clause  of  section  S  makes  it  unlaw- 


of  such  animals  shall  be  unlawful.     

ond  clause  makes  It  unlawful  for  any  person 
lo  sell  or  expose  for  tale,  or  have  in  possession 
for  the  purpose  of  sale,  anv  quail  tbat  shall 
have  been  killed  within  the  Umits  of  tbe  8iat& 
Under  this  clause,  while  a  person  might  law- 
fully kill  quail  during  the  months  of  October 
and  November  for  his  own  use,  be  would  bava 
no  right  whatever  to  do  so  for  tbe  purpose  of 
placing  such  quail  on  tbe  market  as  an  article 
of  commerce.  Then  follows  tbe  clause  mak- 
ing it  unlanful  for  any  person,  corporation  or 
carrier  to  transport  quail  where  the  same  have 
been  kilted  In  this  State  for  sale,  regardless  of 
the  tim?  such  quail  may  have  been  killed.  A. 
bare  reference  lo  tbe  terms  of  sections  1  and  3 
of  the  Act  is  sulCcIeDt  to  show  tbat  the  pur- 
pose tbe  Legislature  had  In  view  in  passing  the 
Act  was  to  protect  tbe  game  in  the  State.  The 
hunting  and  killing  of  game  was  regulated 
for  its  preservation  by  the  common  law,  and 
tbe  control  was  predicated  under  tbe  police 
power  of  tbe  government.  BL  Com.  bk.  4, 
p.  174. 

Statutes  in  almost  every  State  iu  the  Union 
may  be  found  enacted  for  the  preservation  of 
game.  Tbe  text-writers,  in  treating  of  tbe 
power  to  legislate  on  this  subject,  place  It 
under  tbe  police  power  inherent  in  ea<^  State. 
Tiedemaa,  Llm.  Pol.  Powers,  §  122/,  chap.  10, 
p.  440,  says;  "It  la  a  very  common  police 
regulation,  to  be  found  In  every  Slate,  to  pro- 
hibit the  hnntlog  and  billing  of  birds  and  other 
wild  animals  iu  certain  seasons  of  tbe  year, 
tbe  object  of  tbe  regulation  being  tbe  preser- 
vation of  these  anln^  from  complete  exterm- 


ination, by  providing  for  tbem  a  period  of 
rest  and  safety,  in  which  they  may  p 
and  rear  their  young.    The  animals  ai 


f  procreate 


which  are  adapted  to  consumption  as  food,  nod 
their  preservation  is  a  matter  of  public  Interest. 
The  constitutionality  of  such  legislation  can- 
not be  questioned." 

In  PMpt  V.  BMry,  60  N.  T.  10,  tbe  power 
of  the  Slate  to  legislale  tor  the  preservallon  of 
game  was  called  in  nueatlon,  and  In  deciding 
the  case  the  court  said:    "  Tbe  protection  and 

SreservBlion  of  game  has  been  secured  by  law 
1  all  civilized  countries,  and  mav  be  Justified 
on  many  grounds,  one  of  wbicn  Is  for  pur- 
poses of  food."  "Tbe  means  best  adapted  to 
this  end  are  for  the  Legislature  to  determine, 
and  courts  cannot  review  its  discretion.  If  tbe 
regulations  operate  in  any  respect  unjustly  or 
oppressively,  tbe  proper  remedy  must  be  ap- 

Sed  by  that  body.  See  also  AUen  v.  WytMef, 
N.  J.  L.  98,  2  Cent  Rep.  218. 

In  Vagner  v.  Peo^,  67  III.  888,  the  validity 
of  the  Game  Law  of  1879,  lo  which  the  Act 
in  dispute  is  amendatory,  was  before  this  court, 
and  It  was  then  said:  "The  ownership  belne 
In  tbe  people  of  the  Slate,— ihe  repoBtlair  of 
tbe  sovereign  authority, — and  no  individual 
having  any  propertv  nghla  lo  be  afteoled,  It 
nece^isarily  resulta  tlial  tbe  Legislature,  as  the 
representative  of  the  people  of  tbe  State,  may 
widihold  or  grant  lo  Inoividuals  the  right  to 
hunt  and  kill  game,  or  qualify  and  restrict  It, 
as  in  tbe  opinion  of  its  members  will  best  sub- 
serve the  public  welfare." 

It  Is,  however,  argued  that  where  quail  have 
been  tdUed  the  deaa  animals  become  proper^i 
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uid  the  taker  becomes  Uk  ftbaolnte  owner  of 
iQCh  pTDperty,  and  an  Act  to  prevent  a  rale,  or 
tTaneportatlon  tor  sale,  within  tbe  Blate,  would 
be  an  Interference  with  private  right  atoount- 
tne  to  a  destruction  of  the  right  of  property 
without  due  procen  of  law.  Tbe  fallacy  of 
the  pogitlon  coHEiala  in  the  Buppositlon  tbat  tbe 
perBoa  who  mar  kill  quail  oas  an  absolute 
property  In  the  dead  animals.  Id  tbe  Magner 
Cam,  lupra,  it  was  held,  aa  has  been  seen,  tbat 
no  one  had  a  property  in  animals  and  fowls 
denotnfnaled  "game.  The  ownership  was  in 
the  people  of  the  Btate.  This  bdoK  so,  it 
necesEarllj  follows  that  tbe  I^^slature  Dad  the 


might  hava  such  property  interest 
■uch  only,  aa  the  Legislature  might  confer. 
The  Legislature  has  never  conferred  an  abso- 
Inte  property  in  quail  upon  the  person  who 
might  kill  the  same.  The  killing  of  qaail 
danng  the  months  of  October  and  l4'ovemt>cr 
was  prrmitled,  not  for  rale,  not  to  go  upon  the 
market  as  an  article  of  commerce,  but  for  the 
mere  use  of  the  peraon  who  killed  the  btVda. 
Tbe  person  killing  qusil  under  this  Statute  has 
but  a  quallf ed  property  In  the  birds  after  tbey 
are  killed.  He  may  consume  them.  If  a  tres- 
pMser  abould  tako  them  from  bim,  he  might 


maintain  tn  appropriate  action  to  r^aln  tb» 
possession.  Bot  Uie  law  which  autboriEed  him 
tc  kill  Ibe  quail  baa  withheld  tbe  right  to  aetl, 
or  the  right  to  ship  for  the  purpose  of  sale; 
and,  when  auch  peraou  undertakes  to  ahip  for 
sale,  be  is  undertakloK  to  assert  a  right  not 
Doaferred  by  law.  The  Act,  therefore,  does 
not  destroy  a  right  of  property,  beoanae  no 
such  right  exista.  It  will  be  observed  that 
section  3  of  the  Act  does  not  prohibit  abso* 
lulely  the  transportation  of  quail  which  havo 
been  killed  in  the  State,  but  only  transporla- 
tioD  by  persons,  corporations  and  carriers 
knowing  tbe  aame  to  have  beeo  sold,  or  know* 
ing  they  were  to  be  sold  or  oflered  for  asla. 
If  tbe  Legislature  at  the  Stale  thought  that  &. 
statute  preventing  a  dtizen  from  kiTling  quail 
for  sale  In  the  market,  and  Impoaing  a  penally 
on  a  common  carrier  for  shipping  or  tnns- 
portiD^  for  sale,  would  result  in  protecting Uia 
game  in  the  State,  we  perceive  no  valid  leasoa 
why  a  statute  of  that  character  might  not  be 
enacted.  The  nature  and  cbaract«r  of  the 
legislation  was  a  matter  resting  solely  with  the 
Legislature;  end  so  long  as  no  conatitutional 
right  of  the  citizen  has  been  infringed  upon, 
the  Btatut«  must  be  sustained, 

Thejiidgment of  th»  Ontn^  Owrt vOibtitf- 
flnrud. 


UINNBSOTA  SUPBBUE  COURT. 


W.  E.  TBUESDALE  et  ol.,  BeiptM. 


*!•  nte  petltionar  sold  to  k'raUromd 
etHDpaA^  ft  leoomotlTe  upon  the  ooodltlon 
*He>ul  notea  by  DiOKUraon,  J. 


that  it  should  be  paid  for  on  deliverr.  It  was 
delivered,  but  waa  not  paid  tor.  The  vendor, 
wiUiout  aaMrtlnE  its  right  to  repoasosn  ItaeU  of  th* 
looomotlve,  sued  to  leoover  tbe  istee,  and  br 
■amishment  and  JudcmeDt  secund  partial  smIb- 
faotloa.  BM,  that  tbe  delivetT,  In  tbe  flrafe 
iDtienae  eondttlooal,  b«caroe  absolute  t7  Um  ooo- 
dnot  of  tbe  vendor,  so  ttaet  the  latter  bed  ne 
rMMTed  Ben  upon  the  loconjoUve. 
B  Vmw  Ih&a  bIk  naentlts  sfter.Uis  ssls 
the  rosd  wss  plsflea  In  the  hsnde  of  m 


ITOTC—JTiTrttKie*  niav  Incluili  /Uturt-ac^frul 
property. 
At  eonmiOD  law  a  valid  mortcace  oould  not  be 
made  to  oover  after-aequlied  propoiT  (Boa*  t. 
Wilson,  t  Bush, »,  Bmeisan  v.  Buroiwan  A  N.  A. 
B.  Co.  ar  He.  381:  Chi«tta  *.  Doufflaaa,  niife.  «»! 
PIercev.Bmar7,SlN.H.tSi;8rolthn[Stv.Bd>iiunds, 
U  H.  J.  Bq.  me;  Faivar  v.  Smith.  M  He.  T«:  Looker 
V.  Peokwell,  88  N.  J.  L.  IBS};  but  It  Is  otherwise  In 
•a)ilt]'(BtovarT.B7cleablmer,8Ke7es,IS0:OUphInt 
T.  Bokerly.  88  Ark.  «•;  Little  Bock  ft  Ft.  B.  B.  Oo.  v. 
Face.  88  Ark.  301:  UoCaffrer  v.Woodin.  6SN.T. 
M;  Bermour  v.  OanandalKoa  ft  N.  F.  B.  Co.  18 

Barb.f8<;  Wright  v.  BIrober.Tl  Ho.  IIS;  Ultobdl 
V.  Wlnalow.  S  Btory,  ISO;  lAngtoo  V.  HortOD,  1 
Hare,  bai;  for  the  teason  that  what  Is  In  form  a 
eonvCTanoe  opeiatee  In  eqoltr  by  war  ol  present 


.     .  Esintobefng.  Cbrlair v. Dana, 

M  OaL  6Ui  BlM  v.  EelBO.  BT  Iowa,  llfi;  Bmerson  v. 
BnropeanftM.  A.B.Oo.iiipra;  Boone,  Corp.  ( 19, 

The  same  principles  of  oonstmctlon  appir  to  a 
■lortgage upon  future aoqutaitloDaotprapertr bra 
eorporatlon  that  would  apply  to  a  like  loEtrument 
executed  by  an  tndlvldaaL  HtatatpptTaLOo.  v. 
CUoago,  eto.  B.  On.  18  Kiss.  M. 

SaOroaa  mcrtoaaa. 

nia  power  of  a  nUlway  company  to  axeoote  a 
mortgage  of  Its  franohlsei  orof  oorpontepropertr 
SMButlal  to  fla  opsatlon  must  ba  ezptealy  oon- 
•  L.  a  A. 


(erred  by  its  charter.   Fraaler  v.  I 
T.  ft  a.  U.  Co.  88  Tenn.  188. 

A  ebarter  granted  to  a  railroad  oc  . 
Ung  It  to  Issue  bonda  and  mortgage  Its  property 
tor  tbe  potpoas  of  oompletloB  Ha  road  orputUOK  it 
Into  full  opentton  does  not  anthorlie  tbe  Sananos 
of  bonds  and  exeautton  of  a  mortgage  for  enr 
other  pnrpoae  than  UiM  of  oompMlng  and  eqnli^ 
ping  the  original  liDe«  and  a  mortnaffe  exeemed 
mote  than  twenty-live  years  alter  soohoampletioii 
and  equipment,  and  not  purporting  to  be  for  snob 
purpose  or  U>  secure  renewal  bonds,  wfll  not  be 
presumed  to  have  been  executed  for  tbe  purpose 
named.   Jtifd. 

AlawBub^tlngtberoBd  end  chartered  rtgfati  oC 
all  railroad  oompaoles  to  ssle  for  their  debts  inures 
to  the  beneflt  of  prior  sa  well  as  vubeequent  mort- 
gages. OalvertOD,  H,  ft  H.  R.  B.  Oo.  v.  Cowdrey,  7S 
U.  B.  11  Wall,  ua,  SI  L.  ed.  199. 

A  mortgage  a*  ajtainst  the  eompeny  and  tti 
privies,  though  irlvea  before  the  rood  Is  built,  at- 
taches thereto  as  fast  gsltltbullt,andtoall|Hiii^ 
erty  covered  by  Its  temu  as  tut  as  itoomea  Iota 
existence  as  property  of  the  company.  IMiL 
What  pnnMrtu  Ifutuded  <n  fflert0as& 

A  mortgage  of  all  the  property  of  a  ranrosd, 
Inoludmg  its  rights,  tmieblses,  etc.,  eontemplstea 
property  owned  both  at  the  Ume  of  the  mortgage 
and  that  to  be  aubsequeotly  aoqnlrea.  Bowe  t, 
U  Gray.  tM;  Fennook  v.  Ooe,  M  U.  B.  S 
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iweatvar  it  tte  (oK  of  tin  hoMcn  of  moitgaga 
boddi  to  ronolou  tbelz  moztgagrt.  vItm  long 
befm«llieMla,Bii<looTerti]BaU  Hm  prapertrot 
tfaa  nOroad  eomi»D7,  preaent  and  croapaodre, 
tnchidliisitaeainliic*.  NMrlrayMrKftertbeap- 
pcdiibiiMitoftliare«e(Ter  ther«Ddor  vplM  to 
'  forauoTdamqnWDg  Uw  parnaotof 
De  of  ttadebt  out  of  tbe  tanitiw  of  tin 


Uoo  ta  tha  road  by  tbe  reoetvar,  and  benoa  tliat 
tlwoonrt  properly  refuaed  to  allow  thla  claim  aa 
oDfl  eqnlUblT  aaUtled  to  prefereoaa  over  the 
olaliiiaof  t&B  tMradboldetsnouedbr  mortsaffs 
tantedatliig'  tlie  pala  of  tbe  looonotlre)  upon  the 
aamlDxa  of  the  load, 

axajo.  un.) 

APPEAL  br  petition  from  hi  order  of  tbe 
DUtriL-t  Court  forHeuDepin  County  bear- 
ing iu  application  for  an  order  directlog  fta 
daim  for  the  purchase  price  of  a  locomotive 
famialied  bj  it  for  the  operation  of  a  railroad 
to  be  paid  out  of  current  earnf  nga  of  tbe  rood. 
4^lrmAf. 
The  facts  sufficiently  appesr  In  tha  opinion. 
Jfatrt.  TUnmory  A  Cooke  for  appeUimt, 
Metm.  E.  M.  WiUon,  Howard  &  Ab- 
bott, F.  D.  Lurabeo,  i.  M.  Sli»w.  J.  D. 
8prln»F.  Albert  XL  Cl«rk.  H,  C.  Tmee- 
d&Ie,  M.  B.  KooD,  Oeorve  B.  Tonne, 
"EinKBBii  and  Keith,  Erejia, 
&  rklrehlld  for  respoDdents. 


from  an  order  of  tbe  District  Court  denylnft  Ita 
tppUcatlon  for  on  order  directing  the  receiver 
of  the  Hlnneftnolis  &  St.  Louis  Railway  Com- 
pany to  pkj  a  tnlance  remaining  unpaid  of  the 
pUEChase  price  of  a  locomotive  sold  oy  the  Lo- 
oomMiTe  Works  to  the  railway  company  o~ 


price  ($6,S00}  was  to  be  paid  on  the  delivecr  of 
the  locomotive,  it  waa  not  so  paid,  and  In  Mav, 
1888,  tbe  petitioner  commenced  an  action  in 
the  dlslrict  court  against  the  railway  company 
for  the  recovery  of  the  debt,  and  in  that  action 
garnished  certain  money  belonging  to  the  cor- 
poration Id  the  hands  of  other  peraons.  In  tbat 
action  tbe  Locomotive  Works  ncovered  Judg- 
ment In  Kovember,  1888,  against  tbe  rsflffay 
company,  and  secured  satisfaction  of  a  psxt  of 
tbe  same  through  the  garoishee  proceedings. 
While  tbat  action  was  pending,  and  ontheZStb 
or  June,  1888,  a  little  more  than  six  montba 
slier  tjie  sale  and  delivery  of  tbe  locomotive, 
tbe  respondent  Ttuesdale  was  appointed  re- 
ceiver of  tbe  railway  company,  tbe  corporatioa 
being  Insolvent,  In  an  action  in  tbe  district 
court  lo  foreolotB  certain  truat  deeds  or  mort- 
gages which  bad  been  given  by  tbe  railway 
company  long  before  the  sale  of  the  locomo- 
tive, to  secure  Its  bonded  Indebtedness  of  mora 
than  t&,000,000.  Tbese  mortgages  In  terms 
covered  all  the  property  of  tbe  railway  com- 
pany, including  all  locomotives  then  held  or 


How- UT.  IB  Led.  Oft;  Coe  r.  HoBtotd,  9  Ind.  flO; 
PMrca  V.  Emny.  S  K.  H- 181;  QuIdot  v,  Cblcago, 
B.  ft  Q.  B.  Co.  M  III.  (S7. 

It  covers  a  road  pnrchaaed  where  It  was  one 
which  migbt  have  been  buUt  under  its  ohartar. 
Branch  v.  Jesup,  lOB  C.  3. 1B8,  g7  I.  ed.  OT. 

But  tbe  franchlae  of  tieing  a  corporation  Is  not 
me  wblob  pawee  by  a  mortgage  of  the  property 
and  traDOhlBea.  eioept  by  positive  provlsloDa  of 
law.  Hemphi*  A  Ik  B.  B.  Co.  v.  B^ry,  lU  U.  B. 
*»,  S  I.  ed.  SBT. 

ret  the  frauohlea  of  a  rallroed  oorporatlon,  of 
the  light  to  oooupy  itrasts  and  public  gtounda 
with  rallioad  tracb,  may  1>b  Inoluded  In  a  morb- 
gaite  of  the  railroad.  In  Loulslaua.  New  Orleans, 
B.  n.  *  I.  B- Co.  V.  Delamore,  lU  IT.  &  KO,  KB  L,  ed. 


oonveyhic  tha  road,  fran- 
and  endowmenta  does  not  cover  or  convey  a 
A  with  the  United  States  for  carrying  the 
maHa.  St.  Paul  *  D.  B.  Oo.  v.  tJnited  Btatca,  m  U- 
8.73a,tt  L.ed.SBL 

Imnmnlty  from  tazatloa  h  not  inch  a  fraDchlse 
of  a  rallroed  oorporaUoo  as  wUt  pan  by  a  tale 
DDder  a  mortgage  on  tbe  property  and  franohise 
«t  the  compaoy.  Morgan  T.LouUlBna,S3  U.B.elT, 
a  L.  ed.  Bath  bst  Tenneama,  T.  *  G.  B.  Co.  v. 
Hamblen  County,  ICR  U.  S.  ns,  ai  L.  ed.  IGZ;  Wtlsoo 
v.Oalnea,  UB  U.  8.  ill,  Se  L.  ed.  101;  LoulsvlUe  k 
X,  B.  B.  Oo.  V.  Palmea,  10»  U.  S.  EU,  n  L.  ed.  BES; 
Ifenphls  *  U  B-  B.  Co.  V.  Berry,  113  n.  8.  BOB,  28  L. 
ed.  srt;  Chcaapeeke  *  O.  B.  Oo-  T.  Hlller.  HI  V.  8. 

m,»L.ed.i£L 

If ortoiWE  coiMrlnir  afttr-aegitlrtd  property. 
Where  no  rule  of  law  Is  Intrlaged,  and  tbe  rjghta 
of  thlnl  parUea  are  not  prejudiced,  ooorta  will  In 
propmr  eaaaa  give  effect  to  mort^gca  of  aubae- 
qomtly  aoqoired  property.  Beall  v.  White,  U  n. 
1. «. » I-  ed- 113. 
SL.R.A. 


Mortgage*  <tf  rallraad  propeKy  and  deeds  of 
trust  of  the  same,  which  In  tertos  oover  after- 
acquired  pToper>7,  am  valid  and  estop  the  conk 
pany  and  all  peiaoDS  "i^'^'ny  nnder  them,  and  la 
lolrity  with  them,  from  iinaiilliii  that  they  do  not 
cover  all  Ibe  properly  and  rtghta  which  they  pro- 
fess to  cover,  niompaon  t.  White  Water  Valley 
B.c;o.i£2a.8.«a,mL.ed.aiii. 

A  railroad  mortgage  coverlnir  all  subaequently 
aoquliad  property  Inoludes  a  rvllroad  and  appur- 
tenances afterwards  leased  by  the  mortgagors 
[Barnard  V.  Norwicb  ft  W.  B.  Oo.  U  Nat.  Bankr.  Beg. 

._.   __^  _., i a  leased  line  (Buck 

can  only  attacb  to 
loqnlrea.  WHUbid- 
New  Jeney  S.  B.  Co.  18  M.  J.  Bq.  tn, »  N.  J, 
Bq.  Bll:  United  Stale*  v.  Kew  Orleaiw  B.  Oo.  IS  H. 
8.  U  WaU.  S8S,  3)  L.  ed.  laL 

Where  a  mortgage  executed  by  a  railroad  conk 
pany  mortgages  "  all  Ita  present  and  f  uturo-Co-l)» 
acquired  property,  that  la  to  say,"  and  then  eoo- 
□iciates  Its  road,  right  of  way  and  other  property, 
county  bonds  belonging  to  the  company,  not  enu- 
merated In  die  mortgage,  ate  not  embraced  In  and 
do  not  peaa  by  tL  Smith  v.  HoCuUough,  IM  U.  S. 
25,  as  L.  ed.  aS7. 

The  rights,  prlvtlegce  and  franohlse*  mortgaged 
were  only  suofa  aa  had  direct  ooimection  with  the 
manHgcmeDt  and  operation  of  the  road.    ibid. 

8o  propertv  not  neoaaHary  for  Its  lue  la  not  oon- 
templnted  In  the  mortgage  (Boston  ft  N.  T.  A.  L.  B. 
(>3.  V.  Coffin,  SO  Conn.  UO.  13  Am.  ft  Bng.  B.  B.  CaM. 
S!S);  Dor  would  lands aoqulied  underasubsequeat 
authority.  Ueyer  v.  Jotmston.  S3  Ala.  ST;  Cal> 
boun  v.Hamphlaft  P.B.Co.tFUpp.llS.  8ee,how> 
ever,  Hamlin  v.  Buropean  ft  H.  A  B.  Co.  11  He.  BB, 

Where  a  railroad  company  executed  a  mortgage 
upon  its  road  "  constructed  and  to  tie  oonatruoted,** 

eto..llarea' 

acquired,  e 


L,  the  mortgage  emtiraced  ail  property 
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vhlch  Bhould  thereafter  be  acquired,  and  Ute 
tolls,  tasuM  and  pioflu  of  the  rosd.  Tbii  lo- 
comotive la  a  pHTt  of  the  equipment  of  the  rail- 
road,aod  was  delivered  to  the  receiver  assuch. 
The  fundi  garnlahed  by  the  Locomotive  Worba 
consisted  of  moners  earned  by  the  railway 
company  subsequent  lo  the  giving  of  the  mort- 
gages. Bioce  the  purchase  of  the  locomotive, 
and  prior  to  the  appolntmeot  of  the  receiver, 
the  railway  compaiiy  uaed  more  than  (00,000 
of  itB  earnings  in  payment  of  interest  on  its 
mortpage  bonds,  and  more  than  $S5.000  in  con- 
Ctruclion  and  p^maoent  Improvementa.  The 
earnings  of  the  rosd  since  the  leceiver  took 
possessioD,  and  now  In  his  handa,  a»  more 
than  sufficient  to  pay  the  claim  of  this  peti- 
tioner, and  all  others  due  for  supplies,  equip- 
ment and  labor  furnished  or  done  for  the  toU- 
way  company.  Our  Statute  (chap.  84,  Oen. 
atat  1878,  §g  72,  78)  authorizes  mortgages  by 
railroad  companies  covering  afler-acquired 
pmperiy,  both  real  and  personal,  and  there 
would  seem  to  be  no  doubt  that  in  the  absence 


of  any  conflicting  and  superior  equity  th« 
mortgagees  are  eoUiIed  to  have  the  net  earn- 
ings of  the  road  In  the  hands  of  the  receiver, 
after  the  pevment  of  the  currant  operating  ex- 
pensea.  applied  on  their  morlfage  debt.  Th» 
claim  of  the  petitioner  was  a  simple,  unsecured 
debt  of  the  railroad  company,  upon  which 
judgment  has  been  now  recovered.  The  peti- 
tioner, as  a  creditor,  had  no  Hen  upon  thn 
property,  franchises  or  earnings  of  the  railroad 
corporation,  and  whatever  lien  it  has  now  by 
virtue  of  its  Judgment  is  subject  to  the  prlcr 
lien  of  the  mortgagees.  The  sale  of  the  loco- 
motive does  not  appear  to  have  been  made  with 
a  raservation  of  title  in  the  vendor  after  de- 
livery, and  uniil  the  purchase  price  should  b» 
paid.  The  contract  being  that  payment  should 
be  made  at  the  time  of  the  delivery,  the  peti- 
tioner might  have  taken  back  the  property 
when, upon  the  delivery,  the  rsllroad company 
neglected  or  refused  to  make  payment;  the  de- 
livery in  such  case  being  sub^t  lo  the  oondi- 
lion  of  payment  being  mado,  and  not  abaolut«. 


tbenlD  desoTlbod.  whetberthenownedorrettobe 
aoquired  lor  the  purpoaea  of  the  railroad.  8er- 
moni  T.  CanandalRua  ft  N.  F.  B.  Co.  e  Barb.  SSI,  U 
How.  Pr.  DSL 

But  attat-maiaini  lands  whloh  Mumot  Iw  re- 
tarded as  aaorotlons  to  tbe  road  luelf  will  not  pass 
mider  a  ceneral  mortgagQ  of  a  rallroul  a*  paroel 
thereof.  CWboiui  v.  Hemphh  *  P.  R.  Oo.  1  Hipp. 
41E. 

So  lands  subeequentlr  acquired  and  not  eoontlal 
to  Uie  operation  of  tbe  road  do  not  pass  bf  bnplloa- 
tlOD  uDdor  luoh  a  mortga«e.    IMd. 

A  branoh  road  not  in  oonteniplBtlOD  at  the  ttme 
la  oovered  bj  the  mortBa^te.  One  v.  Delaware,  L.  i 
W.  B.  Co.  84  N.  J.  Bq.  £06. 

An  addltJonalLrallwar  subnequently  pur«liaaed 
beoomea  iiit>]eot  to  the  mortssge,  but  not  to  tbe 
prejudice  of  prior  mortgaffnes  ol  the  nurohawd 
road.    Braooh  T.  Atlantic  ft  S.  R.  Oo.  8  Woods,  481. 

A  mortgace  tir  ■  railroad  oompan;  on  all  future- 
acquired  property  la  subject  to  anj  lien*  under 
whioh  It  oomea  Into  the  company's 
New  Orleans  &  O.  R.  Co.  v.  Uellen  ("United 
V.  New  Orleans  B.  B."J  TV  U.  B.  IB  WalL  atS,  at  L.  ed. 
4U. 

.AuUtorftv  (0  morUiagK  i^liat  vroperty  ln«lud«dL 

Tbe  power  Klven  to  a  railroad  company  to  bor- 
row money  Includes  auUiorlty  to  mortgas^  nibse- 
qaently  acquired  propertr,  embraalnr  every  spe- 
□lea  neceseary  to  the  operation  of  tbe  road.  Lud- 
low V.  Hurd,  1  Disney  lOliio)  tSS-.  Fierce  v.  Emery, 
nif.  H.  165;  Pierce  v.  Mliwaukee  ft  Bt.  F.  R.  Co.  U 
Wis.  651;  Pennock  v.  Coe.  U  U.  B.  £S  How.  IIT,  le  L. 
ed.  18Si  Jenup  v.  Bridge,  II  Iowa,  I>7K  Duntiam  r. 
laett,  18  Iowa,  ESI;  (;oopers  v.  Wolf,  IS  Oblo  St.  SSO. 

A  mortgage  by  a  railroad  covering  af  Mr-aoqulred 
property,  and  naming  engines,  cars  and  machinery, 
OovotH  engines,  cars  and  maohinery  added  atler  the 
mortaage  wu  glTSn  and  in  exialenoe  at  tbe  time 
Of  the  faracloaure.  Sbaw  v.  Bill.  BC  U.  8.  10,  £4  L. 
ed.  SSS;  Pblladelphla  W.  B.  R.  Oo.  T.  Woelpper,  04 
Pa.SSS. 

But  where  can  were  sold  and  delivered  to  a  rail, 
load  company  on  time,  and  lAe  tlile  of  tbe  oara 
was  to  reinain  in  tha  vendor  untU  tbey  were  paid 
for,  the  oontraot  was  valid;  and  the  cars  are  not 
subject  to  a  prior  mortgage  ^veo  on  tbe  present 
and  future-acquired  property  of  the  oompany,  and 
the  seller  may  reclaim  them.  Pcedlck  v.  Schall,  W 
U.  8.  iSO.  K  L.  ed.  BW  Foadlok  v.  Southwestern  Car 
Oo.  <B  D.  B,  as,  B  I,  ed.  B44i  Hoidekoper  v.  Hlnck- 
tejr  Looomotlvv  Works,  <BD.B.aa,KL.ed.8U. 

«  L.  R.  A 


ent  and  futu  reacquired  property,  Iniduding  oats, 
oannot  hoM  ears  aubaequently  leaaed  to  tbe  com- 
pany with  tlw  privilege  otpurohaalngtliem.  nila 
IB  so  although,  under  tbe  Ballroad  Mortgage  Iawb 
of  Iowa,  the  rolUog-stoak  and  petsooal  property 
of  tbe  company  ai«  deemed  a  pert  of  the  road  for 
the  purpoaea  of  ■  mortgage.  Ueyer  r.  Weatara 
Car  Co.  IQB  C.  e.  t,  SS  L.  ed. ». 

Where  one  fumlahea  Iron  to  be  laid  Intoandl- 
road,  and  allows  It  to  go  Into  and  become  part 
of  the  road.  It  Is  covered  by  such  mortgage  and 
he  has  oo  lien  which  can  displace  It.  OBlveatoii, 
H.  ft  H.  R.  Co.  V.  Cowdiey.  76  n.  B.  11  Waa  4Ga,  SO 
L.  ed.  im;  New  Orleans  ft  O.  R.  Co.  v.  Uelien 
("  United  Btates  V.  New  Orleans  B.  B."]  n  U.  B.  U 
Wall.  see.  ai  L.  ed.  1S4. 

A  mortgage  of  a  railroad  to  be  bnlU,  together 
with  ite  Buperstructure.  appuitenaocei,  Hzture* 
and  rolIlnn-Btock.  covered  tiieae  aeveFsl  Items  of 
property  aj  they  came  into  eitatence  aa  property 
of  the  mortgagor.  Qalveatoo,  fi.  ft  H.  R.  Co.  v. 
Cowdroy,  mpra. 

Rails  put  down  upon  a  railroad,  and  permanent 
Qiturea  which  are  essential  to  Its  succeofnl  opera.- 
tion,  become  a  part  of  the  property  ol  the  oom- 
pany  oovered  by  a  mortgage,  as  much  as  tbon^rb 
they  bad  existed  when  the  mortgage  was  eieouted. 
Thompson  v.  White  Water  VaUey  B.  Co.  W  U.  8. 

08.  as  L.  ed.  zsa. 

Tbey  become  part  of  Hie  security  In  equltr 
against  imraons  buying  them  wllii  fajowledge  of 
the  facta,  or  without  parting  with  value  for  them. 
Woetlen  V.  St.  Paul  ft  F.  B.  Co.  *  Hun.  tSO. 

Balls  and  other  artlolM  which  become  affixed  to 
and  a  part  of  arallroad  coveted  by  aprlor  mort- 
gage will  be  held  by  tbe  Uen  of  such  mortgage  In 
favor  of  bona  fide  creditors  as  against  any  ooa- 
tract  tietween  tbe  furnisher  of  the  property  and 
the  raliroad  company.  Dunham  v.  tanclnoatl,  P. 
ft  C.  R.  Co.  ea  U.  B.  1  WaU.  fU.  IT  L.  ed.  G84:  Qalves. 
ton.  H.ftR.  R-Co.  r.  Oowdrey.TBU.  S.1I  WaIL4Sa, 
SO  L.  ed.  IM;  United  Btatea  v.  New  Orleans  R.  Oo.  T» 
n.  8.  IS  Wall.  862,  3D  L.  ed.  481;  Dillon  v.  Samard.  M 
D.B.S1  Wall.  430,  a  L.ed.«a:  Porter  v.  Plttaburr 
B.  3.  Co.  12a  U.  B.  KT,  SO  L.  ed.  1210. 

It  iDoludea  and  embraoe*  wood  provided  for  tbe 
use  Of  the  road  from  tboe  to  time.   Coe  *.  Uib 


Bamtngt  and  protti. 
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M>  M  to  tmurer  Uie  tide,  nnlesa  tbe  veodor 
ibould  waiTe  that  coDdltlon,  and  make  the  de- 
llveiy  kbsdntA.  FMdttdc  t.  Van  Duun,  88 
Miim.  111. 

But  the  vendor  could  not  allow  the  property 
to  lemata  In  tbe  poseession  and  oae  of  tbe  ven- 
dee BB  ft  purchaser,  and  proceed  as  It  did  to  en- 
force payment  of  the  debt  by  the  ordinary 
Irgil  remedies,  withnnt  belDi(  deemed  to  have 
elected  to  treat  the  delivery  u  absolute,  and  It- 
•elf  sa  a  creditor  of  tbe  vendee  as  to  tbe  con- 
tract price.  Tbe  title  then  paffied  absolutely 
to  tbe  railroad  company,  and  tbe  properly  be- 
came at  once  Bubject  to  the  lien  of  cbe  already 
exiating  mortgages.  Oaivttlon,  11.  A  H.  R. 
Co.  V.  Gmdrei/,  78  U.  8.  H  WaU.  458  [20  L. 
«d.  199]. 

Of  coune  the  vendor  waa  entitled  (o  pay- 
ment, and  might,  aa  it  did,  porsue  tbe  proper 
legal  remedice  to  iecun:  payment.  But  in  this 
|»oc«edlng  it  aeeka  to  have  the  express  lien  of 
the  mortgage,  u  reapecta  the  eamingi  of  tbe 


...  .'n  auoh  oaoe  aooh  income  la  opei^ 
alea  upon  bj  lite  mortsafte,  and  tlie  partr  raoalv- 
InK  It  holdt  tt  In  truit  for  whoever  la  In  equitr 
entitled  to  It,  Pullan  v.  Cmolnnall  ft  C.  A.  L.  B, 
Co.  6  Bisi.  E8T. 

A  laOwB;  mortn^  upon  the  preaant  and  tuture- 
•cquirod  property  of  a  nil  we?  oompany  and  Ita  lo- 
totom  and  proflta  la  a  prior  Uen  upon  tbe  net  eam- 
loca  of  a  road,  onir  after  tbe  payment  of  all  the 
opeiattns  ezpensea,  wbile  the  road  la  Id  tbe  poasea- 
(km  of  tbe  oompanr-  Hale  v.  FroM.  W  U.  8.  38B, 
B  U  ed.  U*:  Addlioa  r.  Lewia.  TB  Va.  101;  Tomp- 
Un  V.  Utile  Book  *  7b  B.  B.  Go,  IB  I'ad.  Bep.  & 
Bee  noU  to  Bpwa  v.  Cbloavo  *  E.  L  B.  Co.  [S.l.)  t  L. 
B.A.BSS. 

Ilia  mortmraea  are  entlUed  to  the  whole  prop- 
ettr.  and  all  Ita  Inoome  udUI  payment  baa  twen 
made  In  Act  (QoodliiB  v.  BIm,  108  Him.  380):  tnit 
the  Income  while  the  property  waa  In  poaaeaalon  of 
the  mortffasors  wa*  sahject  to  lamlahment  for 
tbelr  debta.   Da  Oiatl  v.  Thompaon.  H  lUnn.  4Si. 


morttv  omr  other  Umt. 

A  tallroad  morhiage  eoverlng  aubBequen-ay  ao- 
qoired  property  takea  preoedenoe  of  a  aubaequent 
moricagre  on  aoeh  after-acquired  property.  Mor- 
riU  V.  Noyea.  EB  Me.  iU. 

Such  a  mortgaite  takea  precedence  of  the  olalm 
«(  persona  advaocUw  money  to  pay  duties  on  Im- 
ported Iron  purahaaod  by  the  railroad  companv. 
Pleroe  v.  Emery,  K  N.  H.  tStL  Compare,  however. 
Haven  v.  Bmeiy,  88  N.  H.  St. 

So  it  take*  precedence  of  moneys  advanoed  for 
payment  of  Intereat  for  tbe  company,  and  for  taxes 
usFoed  against  tbe  company.  Coe  v.  Columbus, 
P.  k  L  B.  Co.  10  Ohio  at.  m. 

Such  a  mortffsse  wUl  hold  the  after-acquired 
property  ae  a«BlDat  Judjrnient  oredltors.  Fennock 
V.  Coe.  M  U.  8.  ta  How.  U7.  IS  L.  ed,  43B. 

But  sncA  a  mortgave  should  not  be  allowed  to 
eretrulea  tlen  given  for  tbe  purcbaae  price  of  such 
pmperty.  United  Btaiea  v.  Kew  Orleans  ft  O.  R. 
Co.  n  0.  B.  U  Wall.  SIR.  iO  I.,  ed.  18(.  Compare 
Pierce  v.  Milwaukee  ft  Bt  F.  B.  Co.  M  WIl  GSL 

If  a  railroad  oompany  give  a  morl^aiie  for  tbe 
pun^aae  money  of  property,  such  mortuaire, 
wbetber  retilsteied  or  Jiot,  has  precedence  over  the 
general  mortgage  oovertng  future-aoqulied  prop- 
Wj,  ezoept  when  the  property  is  annexed  to  a 
Mibject  already  eovered  by  the  Renerai  mr.ilgatie. 
ami  bconmee  a  part  thereof,  as  rails  laid  down. 
New  Orleans  ft  O.  B.  Oo.  v.  Kellea  fUulted  Suiue , 
0  UR.A. 


recdveisbip,  postponed    to  what   Is  asserted 


equipment  of  the  road,  and  ought  to  have 
been  paid  for  out  of  the  eamtnge  of  the  road; 
and  from  tbe  fact  that  such  earniags  have  bt-en, 
to  the  amoimt  of  $60,000,  paid  to  satisfy  in- 
letesi  on  the  mortgage  bonds,  while  this  debt 
remaloed  unpaid. 

The  doctrine  of  Fo»diele  v.  Sefiall,  09  Tf.  8. 
285  [2fi  L.  ed.  839],  and  of  other  decUIoos  of 
like  tenor.  Is  relied  upon  in  support  of  this  ap- 

Slication.  In  connection  with  what  mav  be 
eemed  the  leading  case  of  Foadiek  v.  Schall, 
the  following  cases  may  be  referred  to  as  bear- 
iog  upon  the  subject  under  conalileration: 
Douglattv.  Olina,  12  Uash,  606;  WHliamton  y. 
W<uhineloit  City.  V.  M.  A  0.  8.  R.  Co.  38  Oratt. 
624;  AOditon  v.  Lewu,  75  Va.  701;  Poland  v. 
I^moiiU  Vailen  B.  Oo.  G2  Tt.  144 ;  HaU  v.  Front, 


V.  Hew  Orieaos  B.  B.")  »  U.  S.  13  WalL  801,  ED  L.  ed. 

The  feet  that  part  of  a  road  was  eodrely  bufit  by- 
money  raised  on  a  aubaequent  mortgage  does  not 
glre  It  priority  over  prior  mortgagee  which  law- 
fully cover  the  whole  road.  Oolvcstoo.  H.  ft  H.  B, 
Co.  V.  Cowdrev,  79  U.  B.  11  WalL  ItiB,  XO  L.  ed.  1». 

A  contractor  expending  money  and  labor  Id 
budding  a  ralhoad,  under  on  Bgreemeot  with  tbe 
company  that  be  shall  have  the  ptmrnrlnn  of  the 
road  until  be  Is  fully  paid,  does  not  thereby  ao- 
qntre  a  priority  over  an  alder  valid  mortgagee 
Dunham  v.  ClnctnnaCl,  P.  ft  0.  B.  Oo.  t8  U.  8.  1 
Waa  2H.  IT  I.,  ed.  tei. 

Clatmi  for  right  of  way  acquired  after  execution 
of  the  mortgage  ere  aub]eot  to  the  prior  rights  of 
the  mortgageea.  Bayllss  v,  I^fayette,  U,  ft  B.  B. 
Co.e  Blss.ia8. 

BteelMr"*  eerUHtoie*  of  indttritdnem. 

Tbe  court  cannot  authorise  the  Issue  of  reoelTer> 
certtfloalea  of  tndebtednes  bavlntr  priority  over 
the  eilstiQK  iportcase%  for  the  payment  of  em- 
ployte  ottlie  rallrofld  whose  claims  had  matured 
prior  to  his  appointment,  or  for  detlcJenoy  for  sup- 
plies. Dunham  v.  Cincinnati,  P.  ft  G  a  Co. «  U. 
3. 1  Wall.  2H.  17  li.  ed.  GU;  I>ennlston  v.  Chlcwio,  A. 
ft  St.  L.  B.  Co.  1  Bin.  il4;  Dunoan  v.  HobUe  ft  O.  a 
Co.  S  Woods.  S*S;  JeronM  v.  HoCarter,  H  U.  B.  731, 
£4  L  ed.  1B7!  Wallace  v.  Loomto.  91  U.S.  14S, :»  L, 
ed.  NG;  Brown  v.  New  York  ft  B.  B.  Co.  IB  How. 
Pr.  M;  Vatable  V.  New  York,  L.  E.  ft  W.  R.  Oo.  M 
If,  Y.  tS;  Atkins  v.  Petersburg  K.  Oo.  S  HagLcs,  907; 
Union  Trust  Co.  v.  Souther.  107  D.  B.  093.  27  L.  ed. 
1S8:  I^armeia  ft  M.  Nat.  Bank  v.  Fblladclpbia  ftR. 
R.  Oo.  7  Fed.  Rep.  9!9;  High,  Reu.  1)  1-11;  Bispham, 
Eq.  I G7B;  Jones.  Kallroads,  II  IfiB.  KO;  Ueyer  v.  John- 
ston, BS  Ala.  ST;  Coe  v.  New  Jersey  Miilland  K.  Co. 
81  N.  J.  Bq.  106;  Turner  v.  Peoria  ft  8.  H.  Co,  W  111. 
131;  Coe  V.  Columbus  Plqua  R.  Co.  ID  Ohio  Bt.  B72; 
Guroey  v.  AUuntlo  ft  Q.  W.  R.  Co.  B8  N.  Y.  SBS;  L. 
3.  TruitCo.  V.  New  York,  W.  S.  ft  a  B,  Co.  3S  Fed. 
Ilep.  SU3. 

Where  the  reoeiTera  were  appointed  at  the  In- 
stance of  the  morttiagees  and  for  their  boncQt,  tbe 
mortgagees  ate  entitled  to  the  earning  from  the 
time  of  tbelr  appolntmeot,  their  title  relating  beok 
to  such  time.  BoweU  v.  Ripley.  10  Pal){0,  48,  4  N. 
Y.  Ch.  L.  ed.  878;  Astor  v.  Turner.  11  Paltre,  488.  B  N 
Y.  Ch.  L.  ed.  180;  Lofsky  v.  Uaujer,  S  Bundt.  Ch.  tt, 
7  N.  Y.  Ch.  U  ed.  773;  Byraouso  City  Bank  V.  TuU- 
man,  31  Barb.  901;  Moore  v.  Donegal,  lllr.  Bq,  384; 
Boyd  V.  Burke,  B  Ir.Bq.t80. 
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Matenberger  t.  Loganiport,  O.ttS.B.  Oo.  106  U. 
8.  288  m  L.  ed.  liri:  ^mAant  t.  Botatn,  111 
TJ.  S.  776  [28  L.  od.  6961;  Wood  y.  Guarantee, 
T.  A  a.  A  Oo.  128  U.  B.  416  [88  L.  ed.  4731; 
Kwtor  r.  Pitt»t»irgh.  B.  8.  Oo.  19)  U.  8.  649  [S) 
L.  »d.  880] ;  TurjwT  v.  IndianapolU.  B.  <fi  ff.  R. 
Oo.  6  Bias.  815;  TJtomtu  t.  Peoria  AR.I.B.  Oo. 
86  Fed.  Rep.  808,  and  other  cues  cited.  But 
«ee,  also,  MetTopolilan  Trust  Co.  v,  Tonaieanda 
VaOeu  S  0.  B.  Oo.  108  N.  Y.  246, 4  Cent.  Bep. 
864:  MlitY.Botion,H.itB.It.  Oi.  107Uaa8.1, 

Acceptlos  vhtA  teeniB  to  be  Ui«  dow  more 
generallj  declared  doclrtoe  in  such  cases, 
SB  llluBlTftted  Id  Fotdiek  t.  SchaU,  it  would  aot 
be  eas7  to  define  ■  rule  of  general  appltcattoa 
vbicb  oould  be  laid  to  be  m  accordance  with 
all  the  decislODS  which  may  be  deemed  to  no- 
ognlze  the  right  of  the  court  to  require  pa;- 
roeut,  out  of  the  earDings  of  a  recelveisbip,  of 
prior  debts  of  the  corporatloo.  In  preference  <o 
the  precedent  mortgage  lien.  Nor  sball  we 
here  undertake  to  lay  down  anj  rule  defining 
the  preclM  extent  and  limtlatlons  of  that  doc- 
trine. It  will  be  aufflcieni  for  out  present  pur- 
poses to  say  that  no  iofiexible  rule  baa  been 
laid  down;  that  the  matter  la  one  in  which 
necessarily  the  reEuH  must  depend  upon  the 
peculiar  circumstances  ot  each  case,  and  must 
oe  determined  by  the  sound  Judicial  discretion 
of  the  court,  for  upon  this  ground  of  discretion 
the  doctrine  largely  rests;  and  that  whatever 
may  be  the  precise  extent  or  limitations  of  the 
doctrine,  the  court  was  Justified  bythe  circum- 
stances  of  thiscasein  refusing  the  order  sought. 
In  this  connection  it  is  to  be  observed  that  the 
decisions  which  have  eet&blished  (he  right  of 
the  court  to  require  the  earnings  of  such  a  re- 
ceivership to  1j«  applied  In  paymeot  of  debts 
Incurred  prior  to  the  appointment  of  the  re- 
ceiver, in  pr^erenca  of  the  claims  of  the  mort- 
gagees at  whose  suit  tbe  receiver  had  been 
appointed,  restrict  that  right  to  aomewbat  nar- 
row limits.  It  may  be  said  to  be  confined  to 
what  may  be  deemed  operating  expenses  of  the 
railroad,  including,  to  some  extent,  or  under 
some  circumsbipces,  necessary  equipment  and 
tepairs,  but  excluding  debts  for  original  con- 
struction, and  the  demands  of  the  general  cred- 
itors of  the  corporation.  It  is  to  be  observed, 
too,  that  the  length  of  time  which  may  have 
elapsed  after  the  incurring  of  the  debt  sought 
to  be  thus  preferred,  and  before  the  appoint- 
ment of  tbe  receiver,  has  been  regarded  as  of 
Importance,  and  in  some  Jurisdictioos  a  period 
of  time  has  been  adopted  by  judicial  decisions 
back  of  whicb,  in  general,  the  courts  have 
refused  to  go  in  making  such  preferential  sl- 
lowancea.  See  T/iomat  v,  Peoria  A  B.  1.  B. 
Oo.  and  Tamtr v.  Indtanapoiii,  B.&W.R. Oo. 
tupra. 

It  was  said  by  Harlan,  J.,  Id  the  former  of 
these  cases,  that  "it  would  notdota  charge  the 
income  of  mortgaged  railroad  property 


for  labor,  supplies  or  equipment."  Wa  refer 
■ucfa  limilalloos  of  lime  as  showing  that  the 
courts  have  felt  that  such  sUowancw  ahould  be 
narrowly  restricted. 
•  L.B.A. 
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Cb.,«upra,itwBssaid  that  the  discretion  to  d^ 
rect  payment,  out  of  the  earnings  of  'the  re- 
ceiTership,  of  pre-existing  debta,  should  b» 
exercised  with  very  great  care:  the  payment  of 
such  debta  standing  prima  facie  on  a  different 
basis  from  that  of  claims  arising  under  the  re- 
ceivership. The  opinion  in  this  caae  may  bo 
noted  aa  making  prominent  the  conslderaaona 
of  necessity,  having  regard  to  tbe  public  inter- 
ests as  well  sa  tbe  mteresls  of  the  mortgagees, 
for  allowing  the  payment  of  claims  intimatciy- 
related  to  the  possesion  and  operaiion  of  tin 
road  by  tbe  receiver;  leasons  Dot  applicable  to 
debts  of  lone  standing,  even  though  they  were 
iocurred  for  labor  or  equipment. 

In  view  of  all  the  authorities,  we  are  of  the 
opinion  that  if,  either  from  lapse  of  time  or 
from  other  circumstances,  the  debt  tor  equip- 
ment or  labor  sought  to  be  preferred  by  wrier 
of  the  court,  and  to  be  paid  out  of  the  eamloga 
of  the  TeceivNship,  is  more  properly  to  be 
classed  with  the  general  debts  of  the  oorporn- 
llon  than  with  those  incurred  for  (»irreat  ex> 
I>Gnset  prozlmalely  connected  with  the  possea- 
sioQ  and  operation  of  the  road  by  the  receiver, 
it  is  at  least  a  proper  exercise  of  tiie  discretion 
of  the  court  to  disallow  tbe  application.  The 
application  of  that  test  to  the  circutnatancee  ot 
tbiscase  Justifies  theorderappealedtrom.  The 
petitioner's  debt  constituted  no  Hen  or  charge 
upon  any  of  the  propertv  of  tfae  corporation, 
while  the  funds  sought  to  Deapproprlaled  wen 
legally  and  equitably  charged  for  Uie  payment 
ofthe  mortgage  bonds  and  interest.  The  legal 
rights  of  the  vendor  of  this  locomotive  were 
the  same  as  those  of  any  creditor.  It  resorlMi 
to  tbe  ordinary  legal  remedies  to  enforce  pay- 
ment of  the  debt;  and  after  the  appomiment  of 
the  receiver  the  praseculion  of  its  legal  reme- 
~'1ee  was  continued  and  satisfaction  of  tbe 
greater  part  of  its  demand  was  thus  secured. 
The  sale  was  completed,  absolutely  and  with- 
out condition,  more  than  dx  monlos  before  the 
appointment  of  the  reoeiver.  It  was  about 
eleven  months  after  that  appointment,  and 
seventeen  months  after  the  deirt  was  Incurred, 
before  this  application  was  made.  The  debt 
—  s  no  more  closely  related  to  the  operatioa 
._  the  road  by  tbe  receiver  tban  any  debt 
that  might  have  been  incurred  for  the  ordinary- 
permanent  eg  uipmeot  of  tbe  load  at  any  time 
past,  where  Ine  property,  with  other  property 
of  tbe  road  covered  by  ue  lien  of  the  mortgage, 
bad  passed  into  the  bands  of  the  receiver. 
There  was  no  greater  necessity  or  reason,  from 
considerations  afTecting  either  tbe  public  inter- 
est, tbe  interest  ot  the  mort^ngees  or  tbe 
rights  of  the  creditor,  for  preferring  this  debt 
to  tbe  specific  lien  of  tbe  mortgagees,  than  there 
would  be  in  thus  preferring  any  debt  incurred 
_  any  past  time  for  the  permanent  equipment 
of  the  road;  and  yet  It  is  certain,  under  the  aa- 
thorilies,  that  all  debu  of  that  kind  are  not  to 
be  allowed  to  thus  displace  the  mortgage  tecu^ 
ity.  Our  conclusion  is  that  the  court  was  jus- 
tified in  treating  this  debt  as  a  general  debt  ot 
the  corporation,  and  not  entitled  to  preference 

Order  nfflrnuii. 


D,gH,zedr,y  Google 


AUT  T.  RASAIL 


TEXAS  BTJPREMB  COURT. 


Obailea  ALFF  et  al.,Appl»., 

WUIiam  RADAU. 

( — Tei.....) 

1.  Tba   iroi-da  "ulorobe  killer**  bnlnK 

BDirliah  woT<]s  Id  oommon  me  connot  be  appro- 
priated tQ  thelT  orjgliiiil  moanlDK  as  a  trade-mark. 
8.  A  wblt«  Ubel  wlUi  a,  red  border  oon- 
lalafnK  Uie  norda  "microbe  kUler"  and  the  pic- 
ture of  B  man  strlklDS  a  buman  sbeletoa  with  a 
bludgeoD  la  HOC  frauduleotl;  Imitated  bra  yel- 
low label  with  a  black  border  ooatoInliiK  luerel; 
ttaa  word*  "  miorobe  deatrorer." 

(June  a,  18(0.) 


faTor  of  plalDtifl  in  an  bcUod  orousbt  toenjofo 
the  alleged  infrin^ment  of  a  trade-mark  and 
for  damages.     Betcrttd. 

Tbe  case  sufflcienlly  appeara  In  the  opf  dIod. 

Metiri.  W»Iton,  HUl  *  W»lton,  for  ap- 
pellaDts; 

The  words  "  microbe  killer"  are  English 
words  tbat  have  &  deflnite,  eTery-day  meauiog, 
aod  do  not  purport  owaersbip,  manufiiclure  or 
place  of  manufacture,  and  are  therefore  ndt 
susceptible  of  being  erected  into  a  trade-mark. 

ParlTidga  v.  Menek.  3  Barb.  Ch.  101,  5  N. 
Y.  Ch.  L.  ed.  5T3,  47  Am.  Dec.  283,  284,  and 
notet  thereto,  pariicularly  sub.  1,  p.  387,  sub. 
7,  p.  302,  Bub.  10,  13,  p.  39S,  and  the  three  lost 
paragraphs  on  pp.  2D7,  393  and  39B;  Rumford 
Cliemical  Worki  v,  JVulh,  1  L.  R.  A.  44,  and 
notet,  35  Fed.  Rep.  624;  Trade-Mark  Catei,  100 
U.  S.  63,  25  L.  ed.  650;  Amoiktag  iffg.  Co.  y. 


SOTM.—Trade-maTli  defined. 

A  bsde-inaTk  la  a  particular  al^  or  aymbol, 
which,  breicluelTS  usa,  becomes  recosnlzedB  " 
dbtlDKulghliig  mark  of  tbe  owner's  (roods,  and  lor 
the  prtitectloii  of  which  the  aid  of  equity  Qtav  be 
properl;  Invoked.   Hlftb,  lD}.10t3. 

(%jcct  of  t/ie  trade-marlt, 

Tbe  objectof  the  trade-mark  is  to  Indicate,  either 
br  [ts  own  meanlDK  or  by  aaaoclatlon.  the  origin  or 
oimonhlp  of  the  artlole  to  which  It  Is  applied. 
Amngkeas  Mf  i^.  Go.r.TiaiDeT.IOI  U.  B.  Gl.  IS  L.  ed. 
Vk  I^rlor  V.  Carpenter.  11  Pal|re.£92,GN.  Y.  Ch.Ii. 
<d.  ItO:  Goodyear  India  Rubber  Q.  Mfg.  Co.  v.  Qood- 
jm  Rubber  Co.  12S  IT.  B.  See.  83  L.  ed.  G3S;  Folkln- 
InirsT.  Loof.  SECU.TS;  Comln  v.Daly.TBosw.S^S; 
NtwniaD  r.  Alvord.  IB  Barb.  GOft  Stokes  v.  Land- 
■rair.lT  Barb.  SOS:  Fetrldge  v.  Wells,!  Abb.  Fr.  lU: 
Gark  T.  dark,  25  Barb.  71:  Bionklm  Wblte  Lead 
Co.  I.  Masory,  Id.  417;  Wolte  v.  Qoulard,  IB  How. 
Pr.  H|  CoSeeD  v.  BruDton.  <  McLean,  GIS;  Howe  v. 
Boire  Uaeta.  Co.  GO  Barb.  HI. 

Ko  dealer  haa  tbe  Tljrbt  to  be  pmteotod  In  the  ez- 
cluiiTe  uee  limplr  of  the  name  b;  whiob  to  dealg- 
Daie  the  oommodltj  which  <loea  not  exprea  Ita  orlK- 
inal  ownership  or  place  of  manufacture  or  sale,  but 
iDCrelr  Ita  qualltj,  kind,  Iciture.  composition.  utU- 
li;.  deatlDcd  use  or  alas*  of  oonsumers  or  some 
Mber  Utrlbale  which  It  haa  hi  commoa  with  other 
nmUiT  Dommodltla.  Corwln  v.  Daly.  1  Bosw.  £30; 
AmoakeaK  IlfK-  Co,  r.  Tialner,  lupro:  Sharer  v. 
^Ter,HlDwa,a)B;  Burnett  v.  Phalon.O  Bosw.IBB; 
Ta;l0T  T.  Oarpentcr,  U  Palffa,  ao.  G  N.  7.  Ch.  L.  ed. 

Ko  propeilT  can  be  Boqulred  In  any  word,  mark 
■n  devtce  which  denotes  merely  the  nature,  kind  or 
quality  of  an  artlola.  lAUffhman  t.  Piper,  G  L.  R. 
A.M8.1MPa.L 

U  la  at  least  doubtful  wbether  words  ineom- 
■ooa  use  as  itMgnMbig  a  vast  reiilon  of  oouutry 
■sd  iti  products  oau  be  appropriated  by  anyone  as 
Ui  aieiuaive  trade-mark,  wporately  from  bis  own 
01  mna other  name  in  which  he  has  a  peculiar  right. 
OnmeO T. Bead. la Uoas. m:  DelawarekB.Canal 
<^  T.  auk,  M  n.  S.  18  Wall.  3U,  «l  Ued.S81:  Gll- 
om  T.  Bunnewell,  12!  Han.  189, 148. 

It  la  the  object  of  the  law  relating  to  trade-marks 
to  prsTcnt  one  man  from  imtalrly  atealinB  another 
'saa'abuiilneei  and  (rood  wUL  Oellulcld  Mfg.  Co,  v. 
OUDoite  Mfg.  Co.  8!  Fed.  Bep.  U. 

BUntUrity  In  tnide-marka,  likely  to  deceive  or 
nialead  an  ordinary  unauBpectLag  customer,  la  ob- 
■Kmow  to  the  law.   Ibid, 

Aids-oiarkB  under  C.  8.  BEatutea.  See  not*  to 
lauthman  T.  Pipv  (PaJ  G  L.  B.  A.  m 

'L.R.A.  : 


Of  what  may  fonsttt. 

Subject  to  qualifloatlons,  a  trade-mark  nuy  oon. 
slst  of  a  name,  symbol,  figure,  letter,  form  or  d»- 
vlcc,  If  ndopte']  and  used  by  a  manufacturer  or 
merchant  In  order  to  deelgnaCa  the  goods  he  manu- 
factures or  sella,  or  to  dlatlngnlsh  the  same  from 
those  manufactured  or  sold  by  another.  Taylor  y. 
Carpenter,  i  Sandf.  Ch.  BOB,  7  N.  T.  Ch.  L.  ed.  73^ 
Amoaheag  Mfg.  Co.  v.Tralner,  101  n.  8.  00,  SI  L.  ed. 
eeS;  McLean  v.  Fleming,  W  U.  8.  ZSl  24  L.  ed.  882. 

A  tiado-mark  cannot  tie  had  In  the  form  or  cold 
of  a  package  or  box.   Ball  v.  Selgel,  8  West.  Bep.  43, 

lie  HI.  iBT. 

No  one  can  obtain  a  trBde-mark  in  the  form,  ap- 
pearance or  finlah  of  his  goods  ao  that  aoolher  can- 
not make  his  goods  like  them.    Ibid. 

A  trade-mark  cacoot  bo  obtained  tor  the  form  of 
atioks  of  chewing  gum.  or  for  the  use  of  a  particu- 
lar form  and  decoration  of  the  boxes  to  oontain  the 
gum.  or  for  the  manner  in  which  the  gum  may  bO 
placed  In  tbe  boiee.  The  trade-mark  must  be  re- 
stricted to  some  well-deBned  and  specific  name  or 
device  that  may  and  doee  designate  and  distinguish 
the  chewing  gum  from  tbat  of  other  manufactur- 
en  of  a  like  article  and  for  like  purpoaee.  Adams 
V.  Helsel.  81  Fed.  Bep.  ^0. 

What  may  be  appropriated.  Bee  notes  to  Rum- 
ford  Cbemlcal  Works  v.  Muth  (Md.)  1  L.  R.  A.  4G: 
Cl^ar  Makers  Frotsctiva  Onion  t,  Conhaim  (MtDn.) 
8  I.  &  A.  121 

What  eannot  be  opproprtotsJ, 

ThenBm6"Aold  Phosphate,"  applied  to  amedl- 
olual  preparation,  describing  with  reasonable  ei- 
actnen  the  character  and  qualities  of  the  prepara- 
tion, cannot  be  exclurilvely  appropriated  aa  a 
trade-mark,  aa  It  Is  descriptlre.    Bumford  Chemf- 

'  Works  T.  Mutb,  1  L.  B.  A.  44,  8S  Fed.  Hep.  GZ4. 


Thoui 


I  of  a 


icriDtlve 


Joined  at  the  suit  of  another  party  u»- 
Ing  the  same  name,  where  defendant  properly  dis- 
tinguished his  preparation  from  oomplalnaafs  and 
sold  It  as  his  own.    JMiL 

ae  has  no  right  to  appropriate  as  ■  trado>mark 

fn,or  a  symbol,  or.a  name  which,  from  the  nat- 

of  the  fact  It  is  used  tu  signify,  others  may  em- 

r  with  equal  truth,  snd  therefore  hare  an  equal 

right  Co  enipluy,  for  the  same  purpose.    Corbln  r. 

Gould.  188  C.  a.  30?.  33  L.  ed.  811- 

What  cannot  be  appropriated.   See  note  to  Gato 

.  Bl  Uodelo  Cigar  Ufg.  Co.  (Fla-l  S  L.  U.  A.  8S3. 

Genarattbical  nameM. 
A  merely  geographical  name  cannot  In  general 
Buscdas  atrada-mark,especlally  when 


artiol^j[^> 


TXXAB   BuFHEIfX   COUBT. 


JUH% 


Thiinsr,  101  V.  S.  Si.  65, 2B  L.  ed.  894;  fli»* 
T.  Fatftt,  44  Ho.  168.  100  Am.  Dec  279,  and 
aatbotitfes  aod  notei;  HottetUr  t.  JWm,  IT 
Fed.  Bep.  S21,  S22;  DelawaTt  A  B.  Ganal  Oo. 
T.  (Hark,  80  U.  8.  18  Wall  833.  30  L.  ed.  B88. 

There  was  ao evidence  ehowinganyBimilarity 
between  tbe  label  of  defendant  and  tbe  alleged 
trade-mark  of  plalnllff,  that  could  decelr«  tbe 
public,  and  the  verdict  Id  plaintill'B  favor  wu 
nnnarraDted. 

BaoidMji  T.  Srigar,  0  Tei.  4SS,  496;  Howt  t. 
OoUier,  26  Tex.  8up.  3(56;  Moore  T.  ittdo-Km, 
80  Tez.  23S. 

Mr.  John  Dowell,  for  appell«e; 

The  words  "micrnbt  killer*  can  be  taken  &a 
K  trade-mark  and  applied  to  medicine. 

Datii  V.  Kendall.  2  H.  1.  586;  Cox,  Triide- 
Hark  Caa.  Kob.  108,  2S1,  holding  "Pain  KUl- 
er  "  good  (the  word  "  Eiller"  bera  passed  on 


being  one  of  tbe  worda  of  appelle^;  Smilli  t. 
Svdntry,  Price  Sc  Steuart  Am.  Trade-Mark 
Caa.  5BT.  liol  dine  "Magnetic  Balm''good;  FSil- 
ton  V.  S^len,  4  Brewsl.  43.  Coi,  "mde-Mark 
Caa.  279,  holding  "Blood  Searcher"  good; 
Funk*  T.  DreufvM,  84  La.  Ann,  80, 44  Am.  Rep. 
B18,  holding  "Backer'sStomach  Bitters"  good; 
Bnnhardt  v.  SpaHt»j.4»  L.  J.  Oh.  28,  W.  B. 
holding  "Famdy  Balve"  good;  Perry  v.  Trv*- 
M,  e  Beav.  Sa,  holding  "  Medicated  Mexican 
Balm"  good;  Coffeen  t.  Branton,  4  McLean, 
B16,  holding  "Chinese  Liniment"  good;  Ca»- 
wU  y.  Davu.  68  N.  T.  323,  17  Am.  Hep.  2S8, 
holding  Ferro  Phosphorated  "Elixir  of  Caoly- 
aia  Bark"  good:  Ex  parte  Hegtmen,  Price '4 
Bteuart,  Am.  Trade-Hark  Cas.  8SI,  holdings 
"Invigo««or"good:  iSAaparrfv.  Siuari.  Id.  183, 
holding  "EicelBior" good;  HHery.  Abrahamt, 
Id.  436,  holding  "Pride"  go°<l;  ^^-  00^.  boldlDj 


to  which  It  ia  applied  la  the  produot  of  the  plaoe 
Darned.  LauBbinan  v.  Flper.S  L.B.  A.ESII.IISFa. 
1:  Delaware  *  H.  Canal  Oo.  r.  Cloik.  SD  0.  S.  is 

Wall.  Ill,  iO  L.  ed.  SSL 

In  ihe  abnenoe  ot  fraud,  oomplatn&nt  oannc 
Join  defendant  from  the  use  of  •  geograpbical 
name.    Eiana  v.  Ton  taer,  83  Fad.  Bep.  UiS. 

The  name  ot  a  plaoe  from  whJob  two  partial 
port  a  certain  article  cannot  be  eiclusi vely  olalaied 
broneof  them  aaa  trade-mark  for  taiaBOoda.    Ibid. 

*' HoDtserrat"  being  theiuunflOf  an  Island  from 
which  lime  Juloe  U  Imported  by  leTerai  distinct 
tnutnen  Drms,  theeicluslre  useot  the  word  "Uont- 
aerrat"  aa  n  trade-mark  irlll  not  be  enforced.    UAL 

A  manufacturer  will  be  protectiMl  In  the  use  of  a 
reographlcal  name  as  agalnat  one  who  doa 
carry  oo  builneai  in  the  district  ao  decimated.  A. 
F.  Plka  Hfs.  Co.  T.  Cleveland  StoD*  Co.  85  Fed.  Bep. 

"  Sonman,"  not  b«dnr  the  name  of  a  private 
tate,  but  that  0(  a  larKo  boundary  of  laud  oouta 
\Dg  a  number  of  separaM  private  estate*  owned 
a  number  of  different  persons  all  cntras^d  in  tbe 
nme  business  of  "'"'"g  aod  ahlpplnit  coal,  ca 
be  adopted  as  a  tmde-name  to  tbe  ezclualon  of 
othei*.   lAUKhmaa  v.  Piper,  mpra. 

Trwu-name;  uteoftn  iAttinttt. 

Althongh  a  man  maj  use  bis  own  name  In  his 
builnota,  he  oaonot  resort  to  any  artlQoe  or  do  any 
act  calculated  to  mislead  the  pubHo  as  to  tbe  Iden- 
tity of  the  busloBW  Arm  orestabHshmont,  or  arlinle 
produced  by  them,  and  thus  produce  Injury  to  the 
other  beyond  that  which  results  from  the  sfmllorlty 
ot  name.  Holloway  v.  Holloway,  13  Beav.  3)9;  He- 
neely  v.  Mcneely.  <t2  N.  Y.  iX!;  Oilman  v.  Uunne- 
weU,  132  Unas.  139;  Bogeis  v.  Bogeca,  1  New  Ena. 
Bop.  Ill,  03  Conn.  UI;  Carmlehel  v.  lAtlmer,  11  B. 
LWS. 

Hence  a  pecaon  may  be  enjoined  from  using  his 
own  name  at  a  desorlpllon  of  an  artlolo  of  bis  own 
manufacture,  and  Frcm  soiling  the  article  under 
that  particular  name,  when  be  has  parted  with  the 
right  thua  to  apply  It.  Olllls  v.  Hall,  2  Brewst.  812; 
BIdd  r.  Johnson,  100  C.  B.  fllB,  S5  L.  od.  770. 

The  riirht  whldi  every  person  has  to  use  hts  own 
name  In  tbe  prosecution  of  nis  business  can  be  Um- 
ited  orocntrolled  only  when  such  name  hns  become 
the  trade-mark  or  business  ^«a  of  another,  and  la 
being  used  to  deceive  the  public  or  defraud  tbe  per- 
Boa  who  made  It  valuable.  Caswell  v.  Uamrd.  61 
N.  T,  8.  H.  BIB. 

A  manufaclurer  baa  tbe  rlglit  to  label  his  goods 
With  hla  own  name  or  thatof  bU  mlU,lf  no  fraudu- 
lent purpose  Is  intended.  Carmlehel  T.  latlmer,  11 
R.  L  «K:  Partridge  v.  Hanok,  t  6andt.  Ch.  6%  T  N. 
T.  Cb.  U  ed.  727. 

Anummayaoiulie  Uie  right  ot  ■  trade-mark  In 
fiL.R.A. 


biBown  name  or  in  the  name  ot  any  person,  but  h» 
cannotooqulretherlfhtot  a  trade-mark  In  the  dm 
oF  hlB  own  name  to  the  exclusion  of  the  right  of 
another  person  by  the  same  name,  and  whoee  plaos 
otbuslneeeislntheaameplaae.  Oatov.BlModeh^ 
Cigar  HIg.  Co.  (Fla.)  B  L.  B.  A.  SS3. 

The  rUbt  ia  use  tbe  name  "  John  Turton  ft  Sods'* 
will  not  be  denied  to  a  Arm  onnslsting  of  JohnTur> 
Ion  aod  SODS,  wben  be  takes  them  Into  pattnenblp. 
aftfrhavlnxlong  carried  on  tbe  huatneaB  under  tha 
name  ot  "John  Turton  *  Co.."  although  there  i* 
another  Arm  engaged  In  similar  buEJDBsa  uoder  tlw 
oame  ot  Tbomas  Turton  &  Bona,whero  there  la  na 
attempt  to  deceive  the  public  by  ImlMtlDg  the  tat- 
ter's labels  or  otherwise.  Turton  v.  Titrtou  (Bog, 
Ct  App.)  T  R.  B.  A  Corp.  L.  J.  U. 

But  B  second  approprlator  may  not  use  hli  own 
Dame  in  conceotloo  wttb  like  marks  or  words  b> 
thoae  used  by  the  flrst  approprlator,  or  with  such 
aatoeloaely  waemble  as  that  the  assoolatlOD  wQl. 
probably  mislead.  William  Rogers  Hfg.  Co.  v. 
Blmiwin,  4  New  Bng.  Hep.  lb.  5t  Conn.  ST.:  Fraser 
V.  Frater  Lubricator  Co.  B  West.  Rep.  TH3,  IZl  111.  IIT. 

Where  the  parties  both  deal  In  the  same  article, 
one  should  not  be  allowed  to  aall  his  produot  In- 
bottles  harlog  tbe  name  ot  tbe  other  party  blown 
In  them.  Evansv.Voo  Laer.ES  Fed.  Bop.  1S3;  Saw- 
yer Crystal  Blue  Co.  t.  Hubbard,  fa  Fed.  Bep.  88&    ' 

A  temporary  auspension  of  tbe  use  ot  one's  nsjii* 
In  branding  whiskey,  on  the  sale  of  a  dletUlery, 
with  permlsalon  to  tbe  purchaser  to  use  it  tor  the 
time  being,  does  not  deprive  him  of  the  right  U> 
again  USB  It.   Haltingly  v.  Btone,  12  Ky.  L.  Bep.  TO. 

The  right  to  use  a  person's  name  merely  In  k  _ 
business  enterprise  It  oot  lokeu  away  from  him  In 
bankruptcy,    ibid. 

Namee  descriptive  of  a  Class  of  goods  oannot  ba 
adopted  a*  IrBde-morks,  and  the  addition  of  tbe 
word  "company"  to  tbe  name  does  not  create  any 
excltiBlve  right  to  Its  use.  Goodyear  India  Bubber 
O.  Ufg.  Co.  V.  Goodyear  Bubber  Co.  m  n.  8.  BBS, » 
L.ed.G3S. 

Use  of  name.  See  note  to  Bumford  Chemfoal 
Works  V.  Kuth  (Hd.)  1  L.  R.  A.  ti. 

Jfami  ot  fHact  In  Erode-nutrit. 

When  a  man  manufactures  his  goods  at  a  partic- 
ular place,  he  may  use  the  nameot  that  pUoe  In 
combination  with  other  words  aaa  trade-mark  to> 
dlstlnguisb  the  origin  or  ownership  of  OEs  gooda: 
and  no  other  person  will  be  permitted  to  use  ttae 
name  ot  the  same  plaoe  upon  goods  nianuractured 
by  him  at  anoDier  and  dltfcrent  plaoe-  Gato  v.  El 
Modelo  agar  Mfg.  Co-  iSla.)  B  L.  R.  A.  8Sa 

A  tenant  cannot  apply  to  a  building  a  partioulajr 
name  intended  (o  be  descriptive  ot  the  plaoe,  with- 
out tbe  consent  ot  the  owner,  as  distinguished  from 
the  name  adopted  as  a  trade-mark,  and  then  at  tal» 
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"Champlori'good:  Id.  474,  boMfng  "Satin  Pol- 
hh"  good:  Browne,  Trade-Harks,  gSSlS,  364, 
S74.  5lB. 

Tbe  two  wordi  togetber  were  flrat  used  by 
Appellee,  and  tboupb  eacb  one  separate  may 
bam  been  oaed  before,  jet  be  U  the  only  one 
wbo  applied  tbem  togetber,— designated  their 
Joint  use;  sad  suoh  u  new,  nove)  iind  valid. 

Jfm^an  v.  Alnrra.  Cok,  Trade-Uark  Caa. 
883;  Buriutt  v.  Phahn.  Id.  377. 

Words  Klect«d  arbitiBiily,  not  expretsive  of 
tbe  quality  or  cliaracler  of  tbe  article,  and  not 
previously  appropriated  by  any  other  peraoa 
to  deaiiniBte  a  similar  commodity,  may  be  used 
•a  ft  Iiide-mark  for  such  article. 

Price  A  Steuart.  Am.  Trade-Mark  Cas.  I,  6, 
7D.  88,  103,  48S,  SS9,  673,  674. 

In  determiniog  -whether  or  not  there  la  Imf- 
tBtion  the  court  vill  look  tothe  wboie  packag;c 

piemmre  ehange  Us  orlglnRl  EtKnJSoatioa,  and  ap- 
ply the  Identical  name  to  another  and  dletlnot  lo- 
otUtT-.    AmutronK-  T.  KlclDhant,  82  Ky.  BOB. 

A.  tisde-mark  Bfllied  toaTttDlcaiiuinutaotureds.t 
■  paittcular  plane  may  be  lawfully  sold  and  tisna- 
feiTed  wKh  tike  eatabllsbment.  althourli  It  conelBts 
ooty  of  Ibe  name  of  the  BeHer.  Dant  t.  Head,  IZ 
Ky.  I..  Bep.  W. 

The  name  of  the  buidncm  oould  be  seTered  from 
tbe  place  where  It  was  transacted,  and  while  thus 
itoct  cxiuld  be  treated  oa  an  object  o(  property, 
o  prevent  third  per^oos  from  attachlDg' ' 


depriving  the  □' 


Ic^thnate  profit  which  they  mig-ht  reap  elee^ 
under  Ihc  Eame  name.  Qleo  &  H.  Htg.  Co.  v.  Hall. 
n  N.  Y.  £33,  111  Am.  Hep.  ffiS;  Peterson  t.  Humphrey, 
(  Abb.  Pr.  aM:  Howard  v.  Hanrlquea.  8  Sandl.  TS^ 
lUiBh  w.  Billing^  T  Cush.  W:-.  Cbrlaty  v.  Murphy, 
a  How.  Pr.  IT;  HadaoD  y.  Osboma,  BS  L.  J,  N.  a 

tB  tor  the  article  It  dci- 
OB  particular  place  of  origin.  It  \a  Insep- 
■ra&le  irom  tbe  place,  and  pasBes  aa  an  Incident 
with  tbe  sale  of  the  place.  Hill  t,  Lcckwood,  W 
Fed.  Bep.  880. 

JVajXTtuHnW  in  frade-marh;  tcften  OttocAea. 

Until  the  thing  la  actually  on  the  market,  marked 
by  the  particular  mark  of  tbe  pereon  Intendlug  to 
acqolre  a  title,  no  property  right  In  tbe  markariaee, 
LawBOD  r.  Bank  of  London,  18  C.  B.  64:  Uazwell  t. 
Hogs,  I..  B.  3  Cb.  aOT:  Leather  Cloth  Co.  v.  Amari- 
ean  Leather  Clorh  Co.  11  Q.  L.  Cos.  6B8;  by  Xord 
t^ngdale  In  Perry  y.  Truefltt.  B  Beay.  W:  by  iord 
CMnworth  In  Farina  y.  Sllverlook,  fl  De  G.  M.  4  Q. 
Itft  by  S«r  WilUam  Page  Wood  in  Alnsworth  v. 
Valmsley,  L.  R.  1  Eq.  Caa.  BKt:  by  LnrA  Justice 
CUna  in  Haiwell  v.  Hogg.  L.  R.  £  Ch.  B14:  and  by 
VJce-ChanceHor  Bacon  la  Hiin  v.  I>enhain,  L.  B.  U 
Eq.  On.  51S;  MoAodrew  v.  BaaeetU  1  De  6.  J.  ft  8. 
Ok  Kerr,  In].  UTS;  Joyce,  InJ.  I ITB.  p.  E3. 

Property  In  a  trade- mark  Is  acquired  by  the  orlg- 
hial  application  to  aonie  species  of  merohandlBe  or 
manof acCoTU  of  a  aymbolor  derlce  not  In  aatual 
■ae  to  de^dgnate  arllolee  of  tbe  same  kind  or  class. 
Amoakeag  Hfg.  Co.  y.  Trainer,  101 TSSJSIS^  L.ed.tW. 

In  order  that  a  party  may  claim  property  in  n 
trade^nark  tt  must  t>e  a  sypbol  or  deslfrn  wbloh  of 
Itnlf  dkaracterlzea  and  dlstlnirulshee  the  partioular 
roods  to  which  It  Is  attached.   Uunro  y.  Smith,  U 


One  adopting  a  device  or  Eymbol  to  mark  goods 
•Oquirea  a  property  therein  of  which  he  cannot  be 
teprlyed.    Prattt  App.  10  Cant.  Rep.  CM.  UT  Pa.  ML 

Tlie  trade-name  of  any  natural  product  or  other 
article  of  manufacture  upon  which  a  trade-mark 
cannot  oonyenientiy  t>e  afllxed,  tliough  not  strictly 
■  tnrde-nmik.  Is  a  epeolea  of  property,  and  will,  as 


as  offered  for  sale,— the  Jug,  btie!,  color  of 
medicine  and  tbe  whole  general  appearance, — 
aod  the  court  in  tbie  case  erred  in  looking  solely 
to  the  label  and  deciding  there  was  no  imitation. 

Id.  I,  a,  4,  12,  87.  70,  161, 175, 1086. 1089. 

If  the  commoa  worda  "pain  killer"  were 
^ssed  upon  by  two  supreme  courts,  viz.; 
Davii  T.  Kendall,  S  R.  I,  588,  Canada  Weal, 
Chan— Mowat,  V.  0.  Cod.  Dig.  238,  and  held 
to  be  a  fancy  name  ludlcailye  oF  tbe  iarcntor'a 
article,  then  why  not  microbe  killer! 

Labels  maybe  quitedifferent,  yet,  if  tbe  gen- 
eral appearance  of  the  whole  tbiog  when  put 
up  is  the  same,  so  that  the  public  are  deceived 
tberetty,  uaiog  ordinary  caie,  Uien  the  Imitation 
is  complete. 

Tkt  Electro  Siiiaon  y.  Levy,  Price  ft  Steuart, 
Am.  Trade-Mark  Gas.  870;  8mUK  v.  Siaibarv, 
Id.  688,  559;  Qittott  v.  Btterbrook.  48  N".  T. 

a  general  rule,  be  protected  in  a  like  manner. 
Laugbmanv.P1per.GL.  it.  A.  fiin,U8  Pa. 1:  United 
Statin  y.  Stellens  ("Trade-Mark  Cases,")  100  U.  S.  BE. 
BGL.ed.560. 

Tbe  8th  clause  of  i  B  of  article  1  of  the  Constitu- 
tion, anthorUng  CoDgraa  "to  promote  the  progress 
of  science  and  useful  arts  by  securing,  for  limited 
tImcH,  to  authors  and  Inventors,  the  eiciusive  right 
to  their  reepeotlve  writings  and  discoveriea,"  gave 
no  authority  lo  Congress  to  epoct  ttaeAotfi  of  July  8, 
1870,  and  of  August  li.  18TB,  oouoerolng  trade- 
marks, and  those  Aola  are  not  valid  and  eoiiBtltn- 
UonaL  United  Btatea  v.  StetTens  ("Trade-Uark 
Cosee,'')  supra. 

The  ordinary  trade-mark  has  no  necessary  rela- 
tion to  InvaDtlon  or  dlaoovery.  Tbe  trade-mark 
recognized  by  the  commop  law  is  generally  the 
growth  of  a  considerable  period  of  uae  rather  than 
a  Budden  laventlon.  It  is  often  the  result  of  acci- 
dent rather  than  deelgn.  and  under  the  Act  of  Con- 
greaa  which  sought  to  eetsbllBh  It  by  r^lstratlon,  ' 
neither  originality,  Inreotfoa.  disooyery,  acienoe  or 
art  waa  in  any  way  essential  to  tbe  right  attempted 
tobecooforredby  that  Act    IbiA. 

Tbe  Unltod  Btalee  Act  of  l^a.  Imposing  penalties 
for  Infringement  of  trade-marks,  fell  with  ttao  decis- 
ion of  tbe  Supreme  Courtof  the  United  5tateethat 
the  Act  of  ISTt,  to  which  It  referred,  was  unoonstltu- 
tlonal.    DM. 

Such  Act  of  1878  was  not  yivlfled  or  given  opera- 
tive force  by  the  Act  of  ISBl  In  reference  to  ttade- 
marka.  United  BUtea  v.  Koch,  G  L.  B.  A.  130,  tt 
Fed.  Hop.  ao. 

BeglstriLtlon  does  dot  create  a  trade-mark,  and  la 
only  prima  facie  evidence  that  the  person  procur- 
ing it  has  a  valid  trade-mark.  (Jolted  Btatea  y. 
Braun,  30  Fed.  Kep.TTS. 

Registering  tbe  word  "pnddlna''as  a  trade-mark 
for  an  uncooked  pudding  oanuot  prevent  other 
makers  from  calling  similar  goods  by  thoir  well* 
koown  English  name  of  pudding.  Qotworthy  y. 
Schepp,  tS  Fed.  Bep.  SB. 

Bose  and  vanilla  haying  been  for  many  years 
well-known  flavoring  eitracta,  a  person  registering 
these  words  as  a  trade-mark  for  a  food  product  Can- 
not pie  vent  other  persons  from  flavoring  food  prod- 
ucts with  rose  or  vanilla  or  both,  and  describing 
them  as  so  flavored,   fbfd. 

The  Acta  of  Congress  fortify  the  common-law 
right  to  a  trade-mark  by  conferring  a  statutory 
title  upon  the  owner,  liot  "property  io  trade-marks 
doa  not  derive  Ita  existence  from  an  Aot  of  Con- 
gress."  LaOoIx  V.  Hay.  IGFed.  Bep.SIT. 


lYopcrtv  <n  uortft. 


umotazltti 
y  wBy«|^; 


Texas  Supbehi  Coubt. 


JUHB, 


874;  Neieman-*.  AlDord.  SI  N.  Y.  1S9;  Bierr. 
Aln-aAami.  83  N.  T.  SIB;  Bg  parU  Hfitnan, 
Price  &  Sleuart,  Am.  Trade  Mark  Cas.  862, 
36Si  O'liouTke  y.  Cmlral  Cits  3oap  Co.  Id. 
1043;  Burton  t.  StraXton,  Id.  678;  MlUy  t. 
/^M«»,44Ho.  ISB,  Cox,  Trade-Hark  Cas.  609; 
Amotkiog  Mfg.  Co.  v.  bpear,  2  Sandf,  697;  Det 
aifore  t£  i?.  6'anoi  O.  t.  Clark.  SO  U.  S.  13 
Wall.  822,  20  L.  ed.  5«3;  Fa^Wnftw?:?  v.  iuiry, 
aSCal.  S2;  Bronoe,  Trade- Marks,  §216;  Dur- 
ham Smoking  Tobaeeo  Gate,  3  Hughes,  157; 
Wotktrtpooa  v.  Ourne,  L.  R.  0  H.  L.  608;  Ford 
7.  B'oiter,  L.  R.  7  Ch.  App.  811;  MeAndreu  t. 
Battttt.  10  Jur.  N.  B.  650,  13  Week.  Rep.  777; 
Lee  V.  Jlaiey,  L.  R  6  Cb.  App.  156;  Seixo  t. 
Prottzmde,  L.  R  1  Ch.  App.  192;  Braham  v. 
Buttard,  1  Hem.  &  M.  417. 


Aoker,  P.  J. ,  filed  the  follawtoK  upfDion 
William  Radtun  brought  this  auit  aKainat 
Cbaa.  Alff  &  Co. ,  a  firm  composed  of  Cnarlea 
AIS  and  Joe  E.  Belni,  and  agaicat  the  mem- 
bersof  the  Ann  lodividuallj,  torecoverdam- 
agea  for  alleged  iofringement  of  a  trade- 
mark, and  for  iniuitction  restraiDing  the 
defendants  from  uain^  the  alleged  infringiDg 
tradc-mafk.  The  trial  by  jury  resulted  in 
a  verdict  for  plaintiff  for  one  cent  damages, 
and  iudgment  waa  rendered  perpetuatinK 
the  in  junction,  from  which  this  appeal 
is  prosecuted.  The  alleged  trade-mark  of 
plaintiff  consiated  of  tlia  words  "microba 
Killer"  used  ia  conjunction  with  a  device, 
symbol  or  illustration  representing  a  man  in 
the   attitude  of  atrlking  a  human  ekeletoo 


Ramp  upoD  a  particular  vendible,  doea  ezlat  the 
[nomeut  tho  urtlale  goe?  Intotbemarlcetso  st&mped, 
and  there  DbtalnB  acceptance  and  repuCutJ on  where- 

peiior  quality,  or  of  some  other  olroumstancs 
which  renders  tho  article  bo  stamped  acoeptable  to 
the  public.  Celluloid  Mfs.  Co.  V.  CelloDlte  Ufg.  Co. 
82  Ted.  Bep.  U. 

Where  an  upIidowq  word  wnaoolnedan^  adopted 
bj  tbe  manutactureiB  aa  a  trade-mark,  the  eubse- 
qnent  use  of  It  br  the  public  as  a  common  appoUa- 
tlTeof  the  ■ubatance  manufactured  cannot  take 
awar  thenauutacturer'srlsht  to  Its  exoluslTe  use, 
Jbtd. 

Ad  unlawful  Imitation  of  a  oorporato  name  br 
another  corporation  Is  to  be  deelt  wllh  preol^lf  as 
If  tbe  names  were  the  name*  of  private  Brms  or 
partaersblpe.    Ibid. 

The  name  "Chatterbox,"  when  uted  upon  books 
of  a  Juvenile  character,  points  "dlatlnctivolr  to  the 
origin  or  ovrnership  of  the  books  to  which  It  la  ap- 
plied; and  Its  use  as  a  trade-mark  will  bo  protected. 
&tes  V.  LmIIc.  20  Fed.  Rep.  01;  Estes  v.  WorthhiK- 
ton.  24  Blatchf .  871.  31  Fed.  Kep.  lU. 

The  words  "ooui^h-cherriea"  are  not  merely  de- 
scriptive of  a  brand  of  cnnfectlong  medicated  for 
allcvlBlInK  oou^hi  and  colds,  but  are  Hufllclently 
arbitrary  and  fanciful  to  be  claimed  as  a  trade- 
mark.   Stouahton  V.  Woodard.  39  Fed.  Rep.  902. 

The  word  "  Lghtnlng"  duly  reirlstered  Is  a  valid 
trade-mark  as  applied  to  bay  knives  which  have 
become  extensively  known  to  the  trade  as  the 
"Ughtolng  Hay  Knife."  It  is  net  merely  daacrip- 
tive  of  the  quality  or  ctiaraotwlstlcs  of  the  article. 
Hiram  Holt  Co.  v.  Wadsworth,  tl  Fed.  Bep.  SI. 

■Where  plalntllTs  trade-mork  was  the  word 
"Moiie,"  and  It  used  a  champagne  bottle  wrapped 
In  a  peculiar  paper  with  the  words  "MoiIb  Nerve 
Food"  printed  thereon  In  large  letters,  defendant 
was  enjoined  from  putting  on  the  market  bottles 
of  the  style  used  by  complainant,  ao  wrapped,  ccn- 
talnlng  a  beverage  similar  thereto.  Hoile  Nerve 
Food  Co.  V.  BaumLnub.  32  Fed.  Rep.  X5. 

The  word  "valvulioe."  oompoundeil  by  parties 
and  appropriated  as  a  trade-mark  for  lubrlcatlnR 
od,1savalidtrado-mark;  and  a  defense  to  Infrioge- 
ment,  that  tbe  word  is  a  descriptive  word,  meanlug 
■ilcrally  valve  oil,  cannot  be  sustained.  Leonard 
V,  Whlle'B  Golden  Lubricator  Co.  88  Fed.  Rep.  Bffl. 

Tbe  word  "  health -preserving,"  precedlns  the 
word  "corset,"  only  descrlttes  a  quality,  and  cannot 
be  employed  as  a  trade-mark.  Ball  v.  Seigcl,  3 
WesL  Bep.  U.  IM  TIL  W. 

Worda  and  namet  In  comnion  use. 

Words  or  names  la  common  use  may  bo  adopted 
by  various  persona  In  tlie  same  busloesa,  employ- 
ment or  manufacture.  In  oompetltlou  of  trade  or 
buBlnea,  and  be  encouraged  by  all  tbe  attributes 
of  ooorla  and  oonununlUcs ;  but  such  use  must  be 
Independent  and  free  from  the  oharge  of  deceitful 
9L.RA. 


slmulBMon.  Matsell  v,  Flanairan,  t  Abb.  Pr.  M.  B, 
402:  Croft  V.  Day,  T  Bear.  84;  Boftg  v,  Elrby,  a 
Vea.  Jr.  nS;  Knott  v.  Uorgan,  S  Keen.  219;  Craw- 
shny  V.  Tbompsun,  1  Man.  ft  Gr.  BIi7;  Brooklyn 
White  Lead  Co.  v.  Maaur;'.  £5  Barb.  US:  Lemolne  v. 
Gauton,  2  G.  D.  Smith,  843:  Amoslceag  Ml8-  Co.  v. 
Bpear.S  Sandt,  BM;  Coata  v.  Holbrook,2Sandf.Ch. 
688,  T  N.  T.  Ch,  L.  od,  718;  WUllaros  v.  Johnson,  « 

Tbe  words  "Indurated  flbre"  cannot  be  claimed  as 
a  valid  trade-mark  for  ware  made  of  wood  pulp  by 
a  hardenlna  process  In  which  It  ia  baked  at  a  blf^ti 
degree  of  temperature.  Tbe  words  are  not  arbu 
trary  or  fanciful,  but  denote.  In  a  measure  at  least. 
the  quality.  Ingredients  and  obaracterlstica  of  tfao 
article  prijduced.  Indurated  Fibre  Co.  v.  Amos- 
kcag  Indurated  F.  W.  Co.  S7  Fed.  Kep,  tM. 

The  words  "Iron  Bltlera."  being  Indicative  of  tbe 
composition  of  the  article  so  called,  oannot  b« 
claimed  as  a  trade-mark.  Brown  Chemical  Oo.  T. 
Bteams,  ST  Fed.  Rep.  SUa 

The  word  "  Kalsor"  could  not  be  lawfully  reKl»> 
tered  aa  a  trade-mark  for  mineral  water,  when  va- 
rious miocral  springs  named  "Kaiser  Springs"  had 
long  been  known  and  used,  Luyties  v.  HoUcnder, 
24  Blatchf.  353,  30  Tei.  Rep.  832. 

A  company  has  not  an  exclusive  rUrht  to  the  nso 
of  tbe  words  "Lackawanna  Coal"  as  a  dlstlnotlro 
name  or  tmde-mark  lor  thecoal  mined  bylL  Dclo- 
tcars  A  H.  Oinot  Co.  j,  Otarit,  SO  D.  8.  IS  Wall. 
311,  20  L.  ed.  sei. 

The  word  "satlnlne."  applied  to  starch  and  other 
preparations  for  laundry  purposes  and  perfumery. 
ia  a  descriptive  word,  and  therefore  not  reglstzabla 
as  "an  invuoted  word,"  or  "a  word  bavinfr  no  ref . 
ercnce  to  the  character  or  quality  of  tbe  Booda,** 
under  the  English  Patents,  DeBt^na  and  Trade- 
marks Act  of  Jf^.  I  10.  Re  Meyerateln's  Trade. 
mark.  L.  B.  43  Ch.  Ulv.  004. 

A  word  such  as  "Tycoon,"  which  hat  been  tor 
many  years  In  general  and  oommon  use  aa  a  term 
descriptive  of  a  cla»  of  teas  Introduced  Into  the 
A mericao  market,  belonga  to  the  public  aa  the  oom- 
mon  property  of  tbe  trade,  and  therefore  la  not 
subject  to  appropriation  by  any  person  as  a  trade- 
mark.   Corbin  v.Gould,133U,B.3aS,S3L.ed.6Il. 

The  adopilon  by  plaintiff  of  tha  words  "Ia  Not- 
mandi"  as  a  trade-mark.  In  bis  t>usIneeB  of  manu- 
facturlnff  and  selling  cigars  of  a  certain  Und,  can- 
not take  away  the  rigbt  previously  acquired  by  the 
public  In  the  use  of  thewords"La  NormBoda"  aa 
Indlcatingapartlcularklndorclgara.  Slaobelbsrs 
V.  Ponce.  128  C.  S.  flSe,  82  L.  ed.  fiW. 

Aaianment  of  trade-name  and  Inida-faarft. 

One  who  has  carried  on  a  buslnees  under  a  trad^ 
name,  and  sold  a  particular  article  in  such  a  man- 
ner, by  tbe  use  of  his  name  aa  a  trade-mark  or  a 
trade-name,  aa  to  cauae  the  nuainesi  or  the  article 
to  become  known  or  eatablMied  Id  favor  nndor 


AUT  T.  RADAM. 
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with  k  blodgeon.    The  words  and  illustn- 


dimensioiis,  with  a  red  border  around  it,  the 
illostratfoii  being  printed  in  red  ink,  while 
the  name  and  directions  for  using  are  printed 
in  black  ink.  The  alleged  trade-mark  of  the 
defendant!  cDnsiated  oi  the  norda  "microbe 
<lestrojer, "  printed  on  a  jellow  paper  label 
four  and  one  MIf  by  four'and  three  fourths 
laches  in  dlmeuaiouB,  with  a  black  border 
^uvund  it,  but  no  device  or  aymbol.  Ap- 
pellants contend  that  the  woras  "microbe 
killer"  an  words  of  definite  meaning,  in 
common  lue,  descriptive  of  the  quality,  in- 
gredients or  characteristics  of  the  remedy  put 
ap  and  sold  under  that  name,  "and  therefore 


not  Buaceptible  of  being  erected  Into  a  trade- 

What  constitutes  a  trade-mark  is  a  ques- 
tion of  law  for  the  court.  Whether  a  trade- 
mark  has  been  so  constituted,  and,  if  W 
constituted,  whether  there  has  been  an  in- 
fringement of  it,  are  ordinarily  questiona  of 
fact  for  the  jury.  In  the  case  of  Amoakeag 
Mfg.  Co.  T.  Trainer.  101  U.  S.  M  [^6  L.  ed. 
9&4J,  it  is  said:  "The  limitations  upon  tba 
use  of  devices  as  trade-marks  are  well  de- 
fined. The  object  of  the  trade-mark  is  to 
Indicate,  either  by  its  own  mcnning  or  by 
association,  the  origin  or  ownership  of  the 
article  to  which  it  is  applied.  If  it  did  not, 
it  would  serve  no  useiu)  purpose  either  to 
the  manufacturer  or  to  the  public     It  would 


ntde-mark  when  hsiellgthe  boalnenor  manufao- 
inre.  and  b/  such  sale  or  asBl^ment  conclude  falm- 
Mlt  from  the  further  use  of  It  In  a  similar  way. 
Hnton  M/g.  Co.  v.  Horton  M(k.  Co.  18  Fed.  Rap.  819; 
HcLean  v.  Fleming.  W  U.  8.  24K.  M  L.  ad.  828;  Diion 
OnofldeCo.  t.  Giiirgeohelin,2Brewit.a31;  Probaa- 

00  V.  Bou  jon,  1  Mo.  App.  ZU;  Oak««  v.  Tonamlerre, 

1  Woods,  US;  Celluloid  Mf?.  Co.  v.  CcUonlte  MfE. 
C(L  Si  Fed.  Bap.  M:  Almwurth  T.  Walmsler.  L-  lU 
t  Eq.  ^4:  Sharer  v.  Sbaver,  M  Iowa.  V»,  ?r  Am.  Rep. 
IM;  Fraxer  r.  Fntzcr  Lubricator  Co.  V  West.  Rep. 
71^  1£1  ID.  UT,  IH  HI.  App.  VSi:  Frank  v.  Sleeper,  160 
JUn.  583;  Hozls  v.  Oianer,  S  New  Bn«.  Rep.  TW, 
ia5Iim.Iia3. 

When  B  trade-mark  la  affixed  to  artlolfe  manufao- 
tured  at  •  particular  ailablIihmBnt.aDd  that  eatab- 
liAmeat  la  tntneterred  to  nthars,  the  rl^ht  to  the 
use  of  tt)6  tradfr-mark  may  ba  lawfully  transferred 
rtthlt.    KlddT.John«oa.lOOn.S.eiI.2SL.ed.fW. 

nte  trade-niark  and  good  will  of  the  firm  ma]'  be 
todudod  wUhln  the  meaning  of  a  bill  of  sale  made 
oq  dlasolutlon  of  the  firm;  aod  ths  seller  may  be 
i^loined  from  lOlnK  the  Kade-mark.  Hoxle  v. 
dianey.  aupni. 

Od  a  sale  of  a  partnership  bmdaen  to  one  of  the 
FSTtDBra,  the  entire  rood  will  and  right  to  use  tmde- 
isarkB  used  In  tbe  partnership  bualnesg  passes  with- 
out axprea  mentton.  Uerry  v.  Hoopes,  119  N.  Y, 
(IS. 

When  *  right  to  lite  a  tnde-mark  la  transferred 
Kio(lieiB,eltberI)]'aMoftfaeorlgbial  manufacturer 
It  by  operation  of  law,  the  (act  ot  Its  transfer 
ilKiiild  be  stated  In  oonneotlon  with  fU  use.  Man- 
lattaa  Hediome  Oo.  t.  Wood,  lUB  D.  B.  £18, 8r  L.  ed. 


■tabiisbed  busi- 
to  be  used  In 

e  same  business. 
Vest.  Bap.  T8a.m 


I,  end  with  It  Us 
conneetlon  with  such 
■ards  reoume  It  In  oarrylmt ' 

IDMiT. 


Oa.l 


. __9eof  atnda-mark  has  no  special  prlTi- 

legetd  decaelTliiK  tbe  public,  even  tor  his  own  beoe- 
Vi.  Ouu4HSi  *  Bn^re  Sprlnes  Oo.  v.  Blgh  Book 
ConiTMSBprinff  Oo.  ST  BaTb.  SBE. 

The  dtaeoTBTer  of  a  valoabla  and  popular  artlole 
of  Inde.  manufaotared  and  lold  by  himself,  has  a 
laupeslj  ilsbt  to  tbe  nse  of  tbe  oame;  andsuoh 
right  li  the  Bubleet  ot  sale  and  tranBfer,aud  equity 
will  not  permit  Um  to  defeat  tbe  right  and  title 
Una  dispoaed  of  In  tbe  banda  of  the  asdguee  or  his 
liauteaa.   FraMr  v.  IVaser  Lubricator  Co.  mpra. 

ne  proprietor  ot  a  medicine,  who  I>ougbt  his  in- 
tenet  from  one  4tf  tbe  sona  ot  tiie  original  proprie- 
tor, wboae  name  h  given  to  tbe  mediolDe,  and  from 


r%ht  to  a  trade-mark  la  tbe  name,  altboogb  hla 
own  name  Is  enOrelr  dUIeianl^   Jennings  r.  Jobn- 
•OD,  IT  IM.  Bep.  IK 
SUB.  A. 


RtDM  to  et«lTi«lm  un  of  trods-Fnorik. 

The  plaintlir  acquires  tbe  rlsrht  t( 
enJOfinent  ol  the  trade-mark,  not  alone  by  deiia- 
Ing  It,  but  by  Its  prior  use  and  application.  Oodll- 
lot  T.  Harris,  81  N.  T.  fat;  Walton  v.  Crowley.  B 
Blatchf.  440;  Taylor  r.  Carpcutar,  2  Baodf.  Cb.  814, 
7  N.  Y.  Ch.  L.  ed.  TIS;  Congress  &  Empire  Springs 
Co.  1.  High  Kock  Congress  Bprloga  Co.  IS  N.  Y.  29L 

Fveryooe  Is  at  liberty  to  affix  to  tbe  product  of 
his  own' manufooturo  any  symbol  or  devico  not 
previously  appropriated,  which  will  dlatlngiiish  it 
f  Rim  articles  ot  the  same  general  nature  manuf  ao- 
tured  or  sold  by  others  ILaugtaman  v.  Piper,  E  U 
R.  A.SW,l£8Pa.l)i  and  noother  person  has  a  right 
to  adopt  his  label  or  trade. mark,  or  one  so  like  bh 
as  to  lead  the  public  to  suppose  that  the  article  to 
which  it  Is  affixed  is  the  manufacturer's.  QaU)  T, 
E]  Modelo  agar  Mfg.  Co.  (Fla.)  B  L.  R.  A.  SSS. 

But  no  title  arises  until  the  thing  Is  actually  on 
tbe  market  marked  with  the  peculiar  mark. 
8*n(!ider  v.  WlUlams,  44  N.  J.  Eq.  881. 

While  a  manufacturer  would  not  have  the  exclu- 
sive right  to  appropriate  tbe  flgurce  1,  2.  8  and  4  or 
the  letters  A,  B,  C  and  Q,  to  distinguish  the  first, 
second,  third  and  fourth  qualltiea  of  hie  gooda,  yet 
he  may  have  the  right  to  the  eiciuidve  use  of  Ihe 
same  Bguree  In  oombinatlon-as  "3S14."-to  distin- 
guish his  goods  from  those  of  others,  where  tbe 
public  has  Dome  lo  know  them  by  these  numerals. 
American  Solid  L.  B.  Co.  v.  Anthony,  2  New  Ens. 
Rep.  CaO.  IS  B.  L  838. 

i^Esctton  oi  rlgU  to  sob  v»t  a. 

The  owner  ot  any  orii 
doubted  right  to  be  protected  la  tbe  exclusive  use 
ot  all  the  marks,  terms  or  symbols  tbat  be  may  ap- 
propriate aa  designating  tbe  true  origin  oi  owner- 
ship of  the  article  or  fabric  to  which  they  are  af- 
fixed; but  be  has  no  right  Xa  appropriate  a  sign  of 
mark  which  indlcalea  the  name  or  quality  of  the 
goods,  and  which  otheis  ma j  employ  wllji  equal 
truth  for  the  same  purpose.  Dunbar  v.  Qlenn,  41 
Wis.  IBS:  Congrees  &  Empire  Spring  Oo.  v.  High 
Rock  Congreffi  Spring  Co.  tfi  If.  T.  !91;  Delaware  A 
U.  Canal  Co.  v.  dark,  80  U.  8,  IS  Wall.  BU.  10  L.  ed. 
UL 

Tba  oourt  of  ohancery  may  Interfere,  by  Injuno- 
tloa.  to  prevent  the  pirating  of  trade-marks.  Part- 
ridge  V.  Heuck,  t  Barb.  Cb.  lOS,  G  N.  Y.  Ch.  L.  ed. 
6TS,  6  N.  Y.  Log.  Oba.  B5, 4  How.  Pr.  UO. 

Tbe  oourt  protecS  the  title  of  the  author  or  li> 
ventor  of  any  names,  marks,  letters  or  other  syra. 
bob  wblob  any  manufacturer,  trader  or  other  per- 
son has  devised  or  approprialed  or  bean  aoous- 
tomed  to  use  In  his  trade  or  business,  aod  reatiBina 
by  tnJuncUon  any  unauthorized  use  tbar^of  to  his 
ptejudloe.  Blflss  r.  Bloomer,  ti  Barb.  9».  Taylor 
T.  Carpenter.  II  Paige,  tsn,  S  N.  T.  Ch.  I.  ed.  14X,  I 
Bandt.  Cb.  Siai  N.  Y.  Ob.  L.  ed.  m:  American 
Orooer  Pub.  Ano.  v.  Grocer  Pub.  00.81  Hun,  40 
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ftfford  no  protection  to  either  against  the 
ule  of  a  BpuriouB,  In  place  of  the  genutne, 
article.  Thia  object  of  the  trade-mark,  and 
the  consequent  limitations  upon  lU  —    — 


court  Baid,  speaking  tbrouzh  Mr.  Juttice 
Strong,  that  do  one  con  claim  protectioD 
for  the  exclusive  use  of  a  trade-mark  or  trade- 
name which  would  practically  give  him  a 
monopolj  in  the  sale  of  any  goods  other  than 
those  produced  or  made  hv  himself.  If  he 
could,  the  public  would  bo  injured,  rather 
than  protected,  for  competition  would  bo  de- 
stroyed. Nor  can  a  geueric  name,  or  a  name 
merely  descriptive  of  an  article  of  trade,  of 
Its  qualities,  ingredients  or  its  characteris- 
tics, be  employed  as  a  trade-mark,  and  the 
eicluBive  use  of  it  be  entitled  to  leffal  pro- 
tection. '  And  a  citation  is  made  from  the 
opinion  of  the  Superior  Court  of  the  City  of 
iNew  York  in  the  case  of  the  present  com- 
plainant against  t^pcar,  reported  in  %  Sandf. 
609,  that  'the  owner  of  an  original  trade- 
mark has  an  undoubted  right  to  t>e  protected 
la  the  exclusive  use  of  allthe  marks,  forms 
or  symbols  tlmt  were  appropriated  us  desig- 
nating the   true  origin  or  ownership  of  the 


article    ...    to  which  they  are  affixed: 

but  he  has  no  right  to  the  exoluBire  use  of 
any  words,  lettera,  flgures  or  symbols  which 
have  no  relation  to  the  origin  or  ownership 
of  tile  goods,  but  are  only  meant  to  lndicat« 
their  names  or   quality.     He  has  no  right 


others  may  employ  with  equal  trut£,  and 
therefore  nsTe  an  equal  right  to  employ,  for 
the  same  purpose. '  ' 

Words  in  common  use  are  common  property 
of  the  people,  and  no  exclusive  right  to  tha 
use  of  such  words  can  be  acquired  oy  adopt- 
ing them  as  a  trade-mark,  unless  they  tw 
used  in  an  arbitrary  or  fanciful  sense,  and 
not  in  their  ordinary  signification.  Browne, 
Trade- Harks,  S 161 ;  FMeu  t.  Fhj^U,  44  Mo. 
168,  100  Am.  Dec.  279. 

On  the  trial  the  plaintiff  testified  that  tha 
words  "micrpbe  killer"  mean  "fungus  de< 
Btroyer ;"  that  the  word  "  microbe"  was  in- 
teniled  to  signify  "fungus;"  that,  in  using 
the  name  "Microbe  Killer,"  he  intended  to 
convey  ttie  meaning  that  it  kills  these  things ; 
and  that  the  name  "Microbe  Killer"  means 
"destroyer  of  microbes."  That  the  words 
are  English  words,  in  common  use,  of  known 
signification  and  fixed  meaning,  we  think 


Potter  r.McPbenon,SlQun,eM:  Bloa  v.  Btoomer, 
B  Barb.  tf». 

Tbe  rlsbtto  prOtMtlon  depandi  upon  Uie  priority 
ol  tbe  Be1e<mi>n  or  apprapriatlon.  Qlllott  t.  ^ter- 
brook,  i;  llarb.  468:  Stokes  V.  Laiul(iBff,  IT  Barb. 


A  newspaper  eatabllsbmeat  Is  a  apeolea  o(  prop- 
ertv,  aod  tha  liRhls  which  appertain  Co  It  so  Ihtj|s 
tbej  are  private  and  exclusive  are  entltiad  to  iSe 
proti!ctlon  of  tbe  lawa.  Uataell  v.  Flooagan,  E 
Abb.  Fr.  N.  B.  «2;  Bnowden  v.  Noah.  Hopk.  Ch.  BU, 
ffil,  EN.  Y.  Cb.L.ed.U6,t(T:  Bell  v.  Looke,  6  Paige, 
TI.  t  N.  T.  Ch.  L.  ed.  aeO;  Robertson  t.  Ben?,  BD 
Md.  SBL 

The  Jurisdiction  ot  aooiutof  equltrnetsentfielf 
on  the  grouDil  that  a  propert;  right  Is  violated. 
Schneider  v.  Wllitams,  *4  N.  J.  Eq.  On. 

Courts  of  equity  are  trequentlr  colled  upon  to 
Interpose  and  prevent  a  penon  from  usIdr  the  name 
of  another  In  a  buslneee  or  eoncem,  far  Cbs  fraud- 
ulent purpose  o(  imposing  on  the  public,  and  sup- 
planting Chp  other  In  the  good  will  of  his  business. 
Howe  V.  Searing.  IB  How.  Pr.  EB,  B  Boaw.  311, 10 
Abb.  Pr.  £77;  l^ylor  r.  Carpeatar,  E  Bnudf.  Ch.  600, 
T  N.  T.  Ch.  L.  ed.  TSO. 

Tbe  potsmor  of  a  trade-mark  whiob  ooutalna  a 
mlarepiescn  tatloo  ealoulaCed  to  Impose  on  the  oom- 
mualt;  Is  eutltled  to  no  protection.  Swift  v.  Der, 
A  Uobt.  612i  Petrldffe  v.  Wells,  4  Abb.  Pr.  lU, 

pToteotton  of  right  to  Its  use  as  property.  Bee 
flOl«to'EumfoTd  Chemloal  Works  v.  Muth  (Ud.ll 
L.B.A.  U. 

IMlCattan  of  Iradf-nvarK  an  i/ntrinoBmetA, 

Defendants  iiave  no  right  b;  similitude  to  derive 
■dvantace  from  tbe  plalntUTs  title.  Burnett  v. 
Pbalon,  B  Boaw.  IM. 

A  part;  cennnt  be  permitted  to  use  a  spurious 
and  uplawFul  Imitation  of  plalutlCts'  trade-mark. 
Burnett  V.  Phalon,  a  Keyes,  £66, 1  Abb.  App.  Dnc. 
no,  B  Trans.  App.  ISEI:  WlUlama  v.  JolinBan,  t  Bosw. 
B;  Btok«  V.  Landgmi,  17  Barb.  600;  Wolfe  v.  Gou- 
lard, 18  How.  Fr.  ei;  Clark  v.  Clark,  ES  BaiU  li: 
Brooklyn  White  Lead  Oo.  v.  Ussurr,  Id.  118;  Coats 
T.  Holbrook.  E  aandl.  Cfa.  S7S,  7  N.  Y.  Cb.  L.  ed.  TlS; 
Merrimack  liSg.  Oo.  t.  Qsmer.  1  S.  D.  Bmlch,  sei. 

This  prlndpto  Is  arinl;  eatabllahed.  Buniet*  v. 
t  L.  R.  A. 


PhaloD,  1  Abb.  App.  Dee.  Sm,  S  Abb.  N.  B.  ei7:  Toy. 
lor  V.  carpenter,  i  Bsodf.  Ch.  flOB,  811, 1 N.  Y.  Ch.  U 
ed.  7E1.  735;  Futrldge  v.  Uenok,  t  Bandf.  Ch.  BEE.  7 
N.  Y.  Ch.  L.  ed.  TE9,  2  Barb.  Ch.  lOL.  G  N.  T.  Ch.  I. 
ed.  STE;  wmiama  v.  Johnson,  i  Boaw.  1;  Wolfe  t. 
Qoulard,  18  How.  Pr.  Hi  Clark  T.  Clark. »  BarU 
7^  Brooklyn  White  Lead  Co.  v.  Hasiur,  Id.  OA. 

No  trader  can  adopt  a  trade-mark  so  reaenibllnc 
that  ol  another  trader  that  ordinary  purohasen, 
bujlng  with  ordinary  oauUon,  are  likely  to  be  mis- 
led. McLean  v.  Fleming,  96  C.  i.  £i&,  21  L.  ed.  BEa: 
Brueakmaun's  App.  (Fa.)  Hay  B,  1860. 

If  tbe  Imitation  of  a  tiade-mark  Is  Intentlonallr 
BO  close  as  to  deceive  an  onllnaiy  purchaser.  Ilia 
Inf  rlna«r  la  liable  notwithstanding  that  an  atten- 
tive Inspection  would  disclose  dlSeiencee  in  many 
reepecta  between  the  two  artioles.  Bperry  v.  Peiw 
aIvslHllUngOo.81CU.«>e;  Curtis  v.  Brysn.S  Daly. 
31^  86  How.  Pr.  88;  Burnett  v.  Pbalon,  V  Bosw. 
IBS;  Mlllington  v.  Foi,  B  MyL  «  Cr.  888. 

The  use  of  the  wards  "Golden  Cbaln"  Is  not  an  In- 
frlngementuponthe  trade-mark  "Golden  Crownj" 
but  as  It  appoired  that  (he  tobaooo  of  defendants 
was  gotten  up  In  Imitation  Of  plaintiffs*,  so  as  to 
mislead  an  ordinary  purchaser,  on  Injunction  was 
granted.  Parlett  v,  Ouggenhelmer,  B  Cent.  B«{k 
7e6,87Md.U2, 

So  the  use  of  the  word  "oellonlte"  Instead  of  tha 
word  "celluloid."  Celluloid  Hfc  Oo.  T.  Oellonlte 
Mfg.  1^.  8E  fed.  Bep.  01. 

The  use  of  the  word  "warraDled."  In  place  of 
"Warren,"  with  a  out  similar  to  that  used  as  ■ 
trade-mark  In  connection  with  the  words  "Warrwi 
Hose  Supporteis,"  constitnte*  an  Infringement  Ot 
the  trade-mark.    Frost  v.  Bmdskopf,  IE  Fed.  Bqk 

we. 

Exact  similitude  Is  not  required  to  oonsUtate  an 
Infringement  or  to  entitle  tbe  oranplslnlna  parQ 
to  proteotion.  McLean  T.  Fleming,  B8  D.  a  UE, 
UL.ed.BZ8. 

Where  the  alleged  Imitation  by  tbe  defendants  Ot 
the  plaintiffs'  trade-mark  oonristed.  amooK  other 
things.  In  the  dlraotlons  for  tbe  use  of  the  artloto, 
whloh  dlteotlons  were  Identical  with  those  prlnl«d 
on  the  plalntUTs  label,  this  was  not  an  mfrhi8«- 
ment  at  plamtUts*  trade-mark.  Hurrloane  Patent 
lantern  Oo.  v.  Miller,  W  How.  Pr,  «. 
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-thei«  can  be  do  doubt ;  and  that  ther  were 
employed  by  the  plaintiff  in  their  oratnary, 
•na  not  In  any  arbitrary  or  fanciful,  sense, 
is  shown  beyond  question  by  the  tettimonj' 
-of  tbft  plaintiff  himself.  Under  the  autbori- 
tlM  mpra,  we  think  it  quite  clear  that  the 
wcvds  "  microbe  killer, "  as  used  by  the  plain- 
tiff, did  not  constitute  a  trade-mark. 

NotwithstandlDK  plaintiff  has  no  real  or 
legal  trade-mark.  If  the  defendants  hod  in- 
tentioDtilly  simulated  the  peculiar  device 


ceive  ordinarily  prudent  persons,  and  did 
deceiTe  such  persons,  the  plaintiff  would  be 
«ntit]ed    to    protection    against   the   conse- 

rencea  of  auch  deception,  not  because  of  hii 
rioe  or  symbol  being  a  trade-mark,  in  the 
legal  sense  of  that  t«rm,  but  because  of  the 
fraud  and  deception  practiced  by  the  defend- 
ant upon  the  plaintiff  and  the  public.  In 
this  case,  however,  the  labels  used  by  the 
plaintifl  and  defendants,  respectively,  are  so 
entirely  diFSimilat  that  we  do  not  think  it 
poesible  for  any  person  of  ordinary  prudence 
and  caution  to  have  been  deceived  by  de- 
fendants' label,  and  thereby  induced  to  buy 
their  remedy  when  the  pun^aser  desired  and 
intended  to  buy  the  plaintiff's  remedy. 

To  Joatifj  an  lnjuooUon  In  a  oaae  of  vlolaUoa  of 
«  tiade-mark.  It  should  appear  tbat  the  resem- 
bbnce  la  auHlcleDtly  oloae  to  talMi  a  protiablilly  ol 
BMake  on  Che  part  of  the  public,  or  to  ahoir  a  de- 
«tcn  In  defondaiit  to  deceive  and  "■'■''«■'<  Banden 
V.  Jacob,  t  Weat.  Bap.  KN,  tO  Ho.  App.  H. 

nie  uae  of  a  trade-name,  so  like  that  of  another 
penoD  In  tbe  same  buaineM  as  to  raise  a  UxonE 
pmbabllityof  iiilale«uUn«anildeaelvlns  the  public, 
<rlo  sboir  a  dertgn  to  so  nWead  and  deoelve,  will 
be  meDained.    Ibid. 

Ijuhes  of  tbe  plBlnMS  wfU  not  aviU  se  »  defense 
In  a  proocedlng-  to  reacraln  the  use  or  a  trade-name. 
wbeni  tbe  name  waa  adopted  with  a  fraudulent 
intent.     lOfd. 

iDtrtDKemeat  of  rlxht.  Bee  noU  to  Bamford 
Omnlcal  Worka  v.  Mutta  (Hd.)  1  L.  K.  A.  tf. 


■t  wO  not  tntMfen. 


tbe  oouit  la  not  bound  to  interfere  wbers  ordl- 
taij  attention  will  enable  purchosen  to  dlsortml- 
nale  between  the  trade-marks  uled  bj  different 
partlea.  Ball  v.  Bol^I,  S  West.  Hep.  O,  US  ni.  137; 
Popbam  v.  Cole,  M  N.  T.  TB,  SS  Am.  Bep.  SZ;  Part- 
TMge  r.  Menck.  S  Barb.  Cb.  IDl.  A  N.  Y.  Cta.  L.  ed. 
EO:  Btokea  v.  Landarraff,  IT  Barb.  <U8;  Talloot  v- 
Hoore,  6  Hun,  106;  Snowden  v.  Noab,  Hopk.  Cb. 
Ill.El(.7.Ch.L.ed.«S. 

So  whrae  the  altoged  Imitation  br  tbe  dereodanta 
of  tbe  plaintlSs'  tnde-mark  couslated,  among  other 
thloga,  In  dli«ctloiH  for  the  use  of  tbe  article,  which 
dlreaitloiiB  weie  Identloal  with  thoee  printed  on  the 
tilaintlffii'  labeL  Hurrlcaoe  Fatent  Leather  Co.  v. 
If lUer.  BS  How.  Ft.  XSO. 

Bqalty  wUl  not  lend  any  aotlre  aid  to  sustain  a 
claim  to  a  tnde-mark  wbich  oontalni  a  mlsrepre- 
KntBtJcni  to  the  pnbUo.  Hozte  v.  Cbaner,  8  New 
AiC.  Bep.  m,  118  Han.  SB^  Swift  v.  Dej,  1  Bobt. 
«X.  Bee  IMridge  v.  Wells,  4  Abb.  Fr.  lU,  13  How. 
Pr.an. 

Bo  where  tbe  terms  and  phrases  the  plalntltt  en- 
4Mvored  to  appropnats  were  not  true,  but  on  the 
etber  hand  wan  onfounded  and  daoeptlre,  and  In 
DO  mj  related  to  the  origin  or  manufacture  of 
the  srUoka  to  whioh  tber  were  applied.  Newman 
•  L.H.A. 


Other  asalgnmenU  of  error  are  Inunaleria) 
and  will  not  be  discussed,  as  what  we  hava 
said  disposes  of  tbe  case.  We  are  of  opinion 
that  the  judgment  of  the  court  below  should 
be  reversed,  and  judgment  rendered  here  that 
appellee  take  notliing_  by  his  suit,  and  that 
he  pay  all  costs  of  this  and  of  the  oouit  bo- 

8tsi7toB,  (7A.  /..• 

neport  of  the  commission  of  an^ealf  ex- 
amined, their  opinion  adopted  ana  jvdoTnmt 
meried,  and  rewUrtd  in  oearrdanM  with  laid 

Subsequently  appellants  moved  to  reform 
the  judgment  so  as  to  permit  of  the  piosecu- 
tion  of  their  cross  action,  and  appellee  moved 
for  a  rehearing,  and  on  June  2e,  1690,  Stfty- 
ton.  Oh.  J.,   delivered  the  opinion  of  the 

Judgment  having  been  rendered  in  accord- 
ance with  the  opinion  of  the  commission  of 
appeals,  both  parties.  In  effect,  ask  that  the 
judgment  be  so  reformed  as  to  remand  the 
cause  for  further  proceedings.  Appellants 
deelre  this  to  enable  them  to  prosecute  their 
cross-bill  for  damages ;  and  appellee  suggests 
that  he  may  be  able  to  offer  further  evidence 
on   another  trial   tending  to  show  that  his 

.  Alvord.  IB  Bartk  6BS:  Flddinx  v.  How,  •  81m. 

rr. 

A  court  of  equity  will  not  protect  a  person  la  tbe 
exoluBlve  use  of  a  word  wl>l(A  eipreasea  a  false- 
hood; as.  It  tbe  article  bears  the  word  "patented," 
when  in  fact  It  la  not  patented,  or  exhibits  an  un- 
truth as  to  the  place  of  manutaoture  or  oompoal- 
tlonofthearttole.  Burton  v.  Stmtton,  12  Fed.  Sep. 
we;  Leather  Qotb  Co.  v.  Amerlaan  Leather  Olotb 
Co.  II H.  L.  Ou.  eai:  navel  V.  Harrison,  11)  Hare.  401; 
Palmer  v.  Harrla,  SO  Pa.  ]«. 

The  court  la  not  bound  to  Interfere  where  ordl. 
nary  attention  wUl  enable  purchasers  to  dlsoriml. 
nata  between  trade-marks  used  b;  different  per- 
sons. Popham  V.  Cole,  ea  N.  T.  <B,  2B  Am.  Bep.  20; 
Partridge  v.  Mencli,  2  Bandf ,  C*.  (KS,  7  H.  T.  Ch.  L. 
ed.  129.  affirmed,  2  Barb,  Ch,  101,  B  N.  Y.  Ch,  L.  od. 
BT2:  Stokee  v.  landgralT,  IT  Barb.  MS:  Snowden  v. 
Noah,  Hopk.  Ch.  S41.2  N.  T.  Ch.  L.  ed.  ua. 

In  the  following  OBSee  tbe  remedy  was  refusedi 
Bell  V.  Looke.  B  Paige,  T6, 1  N.  r.  Cb.  L.  ed.  HiQ; 
Btepfaensv.  De  Couto,  I  Bobt.  SiS;  Tallcot  V.  Hoore, 
a  Hun.  106;  American  Orooer  Pub.  Asso.  v.  Qrooor 
Pub.  Co.  SI  How.  Pr,  W2;  Ckrmlcbel  v.  I*tlmer,  U 


*7T. 


I.  4X0. 
Bqult;  yrtll  not  Interfere  In  oaae  of  a  uae  of  a 

trade-mark  to  recover  damsgea  except  Inaldofa 
le^  right;  and  It  thefact  of  plalntUPa  property  In 
the  trade-mark  or  of  defendant's  Interference  with 
It  appears  at  all  doubtful,  plamtlfT  is  left  to  eelat)- 
lieh  his  case  Om  by  an  action  at  law.  Herrlmaok 
Ufg.  Co.  V.  aardner. »  Abb.  Pr.  Wb  UoUey  v. 
Downman,  B  Hyl.  &  Cr.  1;  Croft  v.  Day,  T  Bear,  U: 
Bpottlawoode  v.  Clarke,  X  Pblll.  Cb.  161. 

A  court  of  equity  will  not  reetraln  a  defendant 
from  tbe  use  ot  a  label  on  the  ground  that  It  In- 
frlDgea  the  plaintiff's  trade-mark,  unleaa  the  form 
Of  the  printed  words,  the  words  themselves  and  the 
flguree,  lines  and  devloee  are  so  similar  tbat  a  per- 
son, with  such  reasonable  care  and  observation  as 
the  public  generally  are  capable  of  uflng  and  may 
be  expected  to  eientlae.  would  mistake  tbe  one  for 
tbe  other.    Oilman  v.  Hunnewell.  12S  Mass.  ISl. 

Trade-marks  calculated  to  deceive,  not  protected. 
See  note  to  Bumlord  Cfaemloal  Woifca  t.  Xuth. 
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right  baa  been  infringed,  even  If  it  be  true  i  set  aside,  uid  a  Judgment  here  entered  ra- 
that  the  words  "microbe  killer"  may  not  con-    versing  the  judgment  of  the  court  below,  sotft 
stltute  a  trademark.     Without  in  any  re-   remanding  the  cause  for  further  proceedinga. 
spect  qualifying  the  former  opinion  as  to  the  i  It  ia  W  OTdered. 
law  of  the  case,  the  former  judgment  will  be  I 


MINNESOTA  SUPREME  GODRT. 


BARDWELL  tt  at..  Sapt*-. 
A2<rDERSON  eC  at.,  and  CoUIns,  Appt. 
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*1.  In  Kctlona  1b  per*onmm  of  a  Etrlotlr  ju- 
dicial olwTHcCer.  and  prooeedlna  aoooTdlag  to  the 
ooune  ol  the  common  lair.  Krriae  of  tlie  Mim- 
moos,  bj  publication  In  a  nairapapeT,  upon  resi- 
dent defeadantB,  who  are  personallf  irltUn  the 
State,  and  oaa  be  found  therein,  ta  not  "due  proe- 
tm  of  lav." 

t.  Thei-efi>FeO«a.Sta,t.  lS7S>eli«p.81> 
I  tB,  aaeuming  to  provide  For  auoh  servlae  Inao- 
Mods  to  lorecloee  mortsafcea,  to  unoonsUtutloiial 
and  void, 

(Jul;  IT,  UeOJ 

APPEAL  by  defendant,   Collins,  from  an 
order  of  the  District  Court  for  Hennepin 
Coun^  refusing  to  set  aside  a  judgment  en- 
tered against  bim  by  default,  and  alleged  to  be 
invalid  because  there  had  been  no  valid  service 
of  BummonB  upon  him.     Rmenti. 
The  case  is  fully  stated  in  the  opinion. 
Mr.  D»nlal  Flah  for  appellant 
Mr.  Hkrlan  P.RoberiH  for  respondents. 


lona  of  g  28.  title  2,  chap.  61,  Gen.  SUt. 
18T8,  relating  to  the  service  of  the  summons 
In  actions  for  the  foreclosure  of  real-estate 
mortgages,  which  by  §  8,  chap.  90,  of  the 
same  Statutea,  are  made  also  applicable  to 
actions  to  enforce  mechanics'  liens.  This 
action  was  one  to  enforce  a  mechanic's  lien, 
the  complaint  alleging  that  the  defendant 
Collins  claimed  a  lien  or  interest  in  the 
property  on  which  the  lien  was  sought  to  be 
enforced,  but  that  it  was  subsequent  and  In- 
ferior to  plaintiffs'  lien,  and  that  no  personal 
claim  waa  made  against  him.  It  nowhere 
appears  whether  Collios  was  or  waanotaresi- 
dent  of  the  State.  It  must  therefore  be  pre- 
sumed that  he  was  a  resident,  and  could 
have  been  found  within  the  jurisdiction  of 
the  court  The  only  service  of  the  summons 
upon  him  washy  publication,  and  no  affida- 
vit for  publication  was  ever  filed  with  the 
clerk  of  the  court,  as  provided  by  8  84, 
chap.  66,  Id.  Judgment  wascntcred  against 
him  on  default,  which  he  moved  to  have  set 
aside  on  the  ground  Chat  the  court  had  never 
acquired  jurisdiction  of  h!a  person,  because 
there  had  been  no  valid  service  of  the  sum- 
mous.  From  an  order  denying  this  motion, 
he  appeals. 


The  legislation  In  this  State  legardlnf 
substitute  service  by  publication  of  tba 
summons  In  civil  actions  has  been  somewhat 
Incongruous  and  complicated,  the  histor;  of 
which  in  detail  might  be  interesting  but 
not  profitable  for  present  purposes.  Suffice  it 
to  say  that,  from  the  earliest  days  of  th» 
Territory  down  at  least  to  18B6,  such  substi- 
tuted  service  in  actions  strictly  judicial  fn- 
their  nature,  and  proceeding  acconling  to  tha 
course  of  the  common  law,  was  only  allowed 
where  the  defendant  could  not  oe  found 
wit.hin  the  State,  personal  service  being,  in 
accordance  with  the  uniform  rule  and  prac- 
tice from  time  immemorial,  required  in  all 
cases  where  the  defendant  could  be  found, 
and  ttervice  made  upon  him,  within  the  iuris- 
dlction  of  the  court,  And  prior  to  1869  aa 
order  of  court  granted  upon  an  affidavit  show- 
ing a  state  of  facta  authorising  service  by 
?UDli cation  was  necessary;  but  by  chapter 
a.  Laws  1869,  publication  was  permitted 
merely  upon  filing  the  afBdavit  with  the 
clerk  of  tiie  court,  an  order  of  the  court  bein^ 
no  longer  required.  The  filing  of  the  affi- 
davit is,  however,  a  condition  precedent  to  &. 
valid  service  by  publication  upon  a  nonresi- 
dent defendant.  5arfierv.iform,S7Minn.lM. 
TTie  first  appearance  of  anything  litw 
§  28,  title  2,  chap.  81,  Gen.  Stat.  1878,  was  in 
the  Revision  of  1866,  where  it  will  be  found 
as  section  2G  of  the  same  title  and  chapter. 
This  was  amended  by  chapter  74.  Iaws  1868. 
so  as  to  read  as  it  la  now,  except  that  tha 
word  "personal,"  qu3lifying  the  word  "judg- 
ment." was  omitted.  Thia  rendered  it  mean- 
ingless and  inoperative,  unless,  by  a  voiy 
literal  and  hardly  allowable  coostruction.thft 
word  "  personal  could  be  read  into  it.  It 
remained  iu  tills  form  until  March  7,  1878. 
when,  by  chapter  6  of  the  Laws  of  that  year, 
the  wortl  "  personal"  was  restored,  so  lha,t  it 
read  as  now  found  in  Oen.  Stat.  1878.  In 
the  mean  time,  title  1  of  chapter  Bl,  to  which 
it  refers,  had  been  repealed  by  chapter  121, 
Laws  1877,  and  forecloeure  by  advertisement 
entirely  abolished.  This  mode  of  foreclosura 
was,  however,  restored  by  an  Act  (chap.  58, 
Laws  1876)  also  passed  Morch  7,  but  to  taks 
effect  April  1,  1878.  and  which  is  now  title  1, 
chap.  81,  Oen.  Stat.  1878.  It  is  also  worthj 
of  note  that  on  February  28,  1878  (only  ei^ht 
days  before  the  last  amendment  of  g  ^,  titlft 
2,  chap.  81,  Gen.  Stat.  1866},  the  Legislature 
added  a  sixth  subdivision  to  §  49,  chap.  66, 
Gen,  Stat.  1866,  enumerating  the  cases  wher» 
a  summons  might  be  served  bv  publication 
on  nonresident  defendante,  which  is  aa  fol- 
lows: "When  the  action  is  to  foreclose  » 
mortgage,  or  to  enforce  a  lien  of  any  kind. 
on  real  estate  in  the  county  where  the  action 
Is  brought."    Laws  1878,  chap.  9. 


1890. 
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Bo  much  for  the  hletoiy  of  the  legislation 
bearing  upon  the  questions  before  ub. 

The  provisions  of  Gen,  Btat.  1878,  ch«p, 
SI,  title  2.  with  which  we  bare  now  to  do 
■re  u  follows:  "Bee.  27.  Actions  for  the 
forecloflure  of  mortgages  shstl  he  governed 
bf  the  same  rules  and  proTiaions  of  statute 
sa  ciril  actions,  except  as  herein  otherwise 
expressly  prescribed.  Sec,  28.  Service  by 
publication  of  the  summons  In  the  manner 
provided  in  section  S  of  title  1  of  this  ctinpter, 
for  pablicatiOD  of  the  notice  of  sale  therein 
specified,  may  be  made  upon  all  parties  to 
the  action  against  whom  no  personal  judg- 
ment is  sought ;  and  in  such  case  judgment 
may  be  taken,  without  giving  security  as  to 
those  parties,  at  the  expiration  of  twenty 
days  after  the  completion  of  the  period  of 
publication.  But  such  psrties.  or  any  of 
them,  sliall  be  permitted  to  appear  and  de- 
fend, upon  good  cause  shown,  at  any  time 
before  dnsl  decree. " 

The  questions  presented  are  two:  Flr*t, 
Was  section  38  Intended  to  provide  that,  in 
actions  to  foreclose  mortgages,  the  summons 
might  be  served  by  publication  on  resident 
defendants  who  could  be  found  in  the  State? 
And.  as  a  subaidiary  question,  whether  the 
provisions  of  §  M,  chap.  68,  Gen.  SUt,  1878, 
providing  for  tbe  Qling  of  an  affidavit  with 
the  clerk  of  the  court,  ore  applicable  to  such 
cases.  Beeond,  If  the  Statute  thus  provides 
for  service  by  publication  on  resident  defend- 
ants, does  such  service  constitute  "due  proc- 
ess of  lawl"  We  infer  from  the  memoran- 
dum of  the  district  judge  that  the  subsldiarv 
branch  of  the  first  question  was  the  main,  if 
not  the  only,  point  urged  before  him ;  and 
the  second  question  Is  so  faintly  raised  by 
the  defendant  In  this  court  that  we  would 
hardly  deem  it  incumbent  on  us  to  consider 
it,  if  the  interests  of  no  one  but  himself 
would  be  aSected  by  an  erroneous  assumption 
<d  the  validity  of  such  a  statute. 

We  think  it  clear  that  the  expression  "  per- 
•onal  judgment"  is  here  used  in  the  sense  of 
a  money  judgment  for  the  mortgage  debt ; 
■Dd.  wnife  the  legislation  on  the  subject,  as 
we  have  narrated  it,  has  been  rather  incon- 
nuous  in  some  respects,  and  while  we  have 
been  unable  to  discover  where  the  commls- 
sionera  who  prepared  the  Bevision  of  1886 
found  any  precedent  for  SO  radical  a  dcpart- 
nre  from  the  uniform  course  of  judicial  pro- 
cedure from  time  Immemorial,  and  while  we 
are  unable  to  conceive  what  considerations 
induced  them  to  adopt  it,  yet  its  plain  and 
nneqnivocal  language  compels  us  to  the  con- 
elusion  that  this   Statute   was   Intended   to 

Iirovide  that  service  of  the  summons  by  pub- 
ication  might  be  made  on  all  defendants  in 
foreclosure  suits  whom  it  was  not  sought  to 


Mrvice  might  be  made  on  them  within  its 
Jurisdiction.  And,  If  this  be  so,  it  would 
Kem  to  follow  tliat  the  provisions  of  g  64, 
chap.  66,  as  to  filing  an  affidavit,  could  not 
apply  to  such  cases ;  for,  by  the  very  terms  of 
that  section,  it  is  only  applicable  to  cases 
where  the  defendant  Is  a  nonresident,  and 
cannot  be  found   within  the  State.     Where 


such  are  not  the  facta,  the  required  affidavit 
cannot  be  truthfully  made. 

The  only  remaining  question,  therefore,  is 
whether  it  is  competent  for  the  Legislature 
to  authorize  such  service  in  such  actions  upon 
residents  of  the  State  personally  present,  and 
capable  of  being  found,  and  personally 
served,  within  fts  jurisdiction.  Is'  such 
service  "due  process  of  lawl"  In  determin- 
ing this  question,  it  becomes  Important,  Smt, 
to  consider  the  character  of  an  action  to 
foreclose  a  mortgage.  It  is  not  an  action 
in  T€m,  but  an  action  in  perionam.  It  is  true 
it  has  for  its  object  certain  specific  real  prop- 
erty against  which  It  is  sought  to  enforce  the 
lien  of  the  mortgage,  and  in  that  sense  it 
partakes  somewhat  of  the  nature  of  a  pro- 
ceeding in  rtm,  but  not  differently,  or  in 
any  other  sense,  than  do  actions  in  ejectment, 
replevin,  for  specific  performance  of  a  con- 
tract to  convey,  to  determine  adverse  claim 
to  real  estate,  and  the  like.  Tlte  rights  aud 
equities  of  all  parties  iDtarested  In  the  mort- 
gaged premises  are  to  be  adjusted  in  the  ac- 
tion, which  proceeds,  not  against  the  prop- 
ertv,  but  against  the  persons ;  and  the 
judgment  binds  only  those  who  are  parties 
to  ^e  suit,  and  those  in  privity  with  them. 
ffWfey  V.  Sldndge,  U  Minn,  858. 

Next,  It  is  not  only  an  action  in  pertanam, 
but  Is  also  strictly  judicial  in  its  character, 
proceeding  according  to  the  due  course  of 
common  law,  like  any  other  ordinary  action 
cognisable  In  courts  of  equity  or  common 
law.  These  facts  are  important  for  the  reason 
that  what  would  be  due  process  of  law  in  one 
kind  of  proceeding  might  not  be  such  In  an- 
other, for  reasons  that  will  be  alluded  U> 
hereafter. 

No  court  has  ever  attempted  to  give  a  com- 
plete or  exhaustive  definition  of  the  term 
"due  process  of  law,"  for  It  is  incapable  of 
any  such  definition.  All  that  can  be  done  is 
to  lay  done  certain  general  principles,  and 
apply  ttiese  to  the  facts  of  each  cose  as  they 
arise.  Hr.  Webster,  in  his  argument  in  the 
Dartmoulh  Gollege  Qu6,  gave  an  exposition  of 
the  words  "  law  of  the  land, "  and  "  due  proc- 
ess of  law,"  which  has  often  been  quoted  by 
the  courts  with  approval,  viz.  :  "The  gen- 
eral law,  which  bears  before  it  condemns ; 
which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial. 

In  judicial  proceedings,  "due  process  of 
law"  requires  notice,  hearing  and  judgment. 
It  does  not  mean,  of  course,  the  general  t>ody 
of  the  law,  common  and  statute,  as  it  was  at 
the  time  the  Constitution  took  effect ;  for  that 
would  deny  to  the  Legislature  the  power  to 
change  or  amend  the  law  in  any  particular. 
Neither,  on  the  other  hand,  does  "the  law  of 
the  land, "  or  "  due  process  of  1  aw, "  mean  any- 
thing which  the  Legislature  may  see  fit  to 
declare  to  be  such ;  for  there  are  certain  fun- 
damental rights,  which  our  system  of  iuris- 
prudcnce  has  always  recognized,  whlcn  not 
even  the  Legislature  can  disregard  in  pro- 
ceedings by  which  a  person  is  deprived  of 
life,  liberty  or  property  ;  and  one  of  these  !•■ 
notice  before  judgment  in  all  judicial  pro- 
ceedings. Although  the  Legislature  may  at 
its  pleasure  provide  new  remedies  or  change- 
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ancient  laudm&rka,  or  take  «way  certaia  fun- 
■dsmental  riKhte  which  have  been  alwayn  rec- 
■oguized  ana  observed  in  Judicial  procedures. 
Hence,  tt  becomes  important,  in  determining 
nbat  kind  ol  notice  would  constitute  "due 
process  of  law"  in  anj  Judicial  proceeding 
affecting  a  man's  property,  to  ascertain  what 
notice  liaa  alwajs  t)eea  required  and  deemed 
■essentially  aeceesary  in  actions  or  proceedings 
of  tliat  kind,  accoraing  to  that  system  of  ju- 
risprudence of  which  aura  Is  derivative.  In 
proceedings  tn  rtm,  aa  in  admiralty  and  the 
like,  where  the  process  of  the  court  goes 
against  the  thing  which  Is  tn  the  custody  of 
the  court,  and  technically  the  defendant,  and 
persons  are  not  mode  parties  to  the  suits  but 
-come  in  rather  as  intervenors,  it  is  not  essen- 
tial to  the  jurisdiction  that  the  persons  hav- 
ing an  Interest  in  the  thing  to  be  affected  by 
the  Judgment  should  have  personal  notice  of 
the  proceeding,  or  in  tact  any  other  notice 
than  such  as  is  implied  in  the  seizure  of  the 
thing  itself.  There  are  other  proceedings  in 
-the  nature  of  proceedings  in  rem,  many  of 
them  not  strictly  indicia),  and  none  of  them 
proceedings  accoraing  to  the  course  of  com- 
mon law,  such  as  the  probate  of  wills,  ad- 
ministration on  the  estate  of  deceased  persons, 
the  exercise  of  the  right  of  eminent  domain, 
-the  exercise  of  the  power  of  taxation,  which 
affect  property  rights,  but  In  which  personal 
""*'""  'o  persons  interested  in  the  subject  or 


s  by  publication,  has  al- 
ways, from  considerations  of  public  policy 
-or  necessity,  been  deemed  appropriate  to  sucdi 
proceedings,  and  hence,  as  to  them,  "due 
process  of  law."  But  we  think  that,  from 
the  earliest  period  of  English  jurisprudence 
-down  to  the  present,  as  well  as  in  the  juris- 
prudence of  the  United  States  derived  from 
that  of  England,  it  has  alwajs  been  consid- 
ered a  cardinal  and  fundamental  principle 
that,  in  actions  in  pertonam  proceeding  ac- 
cording to  the  course  of  common  law,  per- 
sonal service  (or  its  equivalent,  as  by  leaving 
a  copy  lit  his  usual   place  of  abode)  of  the 


all  (i I' iendants  resident  and  to  be  found  within 
the  jurisdiction  of  the  court.  We  do  not 
mean  that  the  term  "proceeding  according  to 
the  course  of  the  common  law,"  as  used  in 
the  books.  Is  to  be  understood  as  meaning. 
necessarily  and  always,  personal  or  actual 
■ervlce  of  process ;  for,  although  service  by 
publication  is  of  modem  origin,  there  has  al- 
wajs been  some  mode  by  which  jurisdiction 
has  been  obtained  at  common  law  bj  some- 
thing amounting  to,  or  equivalent  to,  con- 
•tructive  service,  where  the  defendant  could 
not  Iw  found  and  served  personally.  But 
wtiat  we  do  mean  to  assert  is  that  the  right 
to  resort  to  such  constructive  or  substituted 
(ervica  in  personal  actions  proceeding  accord- 
ing to  the  course  of  the  common  law  rests 


upon  the  necessities  of  the  case,  and  has  al- 
ways been  limited  and  restricted  to  caaea 
where  personal  service  could  not  be  made  be- 
cause uie  defendant  was  a  nonresident,  or  had 
absconded  or  bad  concealed  himself  for  tha 
purpose  of  avoiding  service.  As  showing 
what  means  were  resorted  to  as  amounting  or 
equivalent  to  constructive  service,  and  how 
strictly  it  was  limited  to  cases  of  necesaitj 
bj  bom  courts  of  common  law  and  courts  of 
chancery,  reference  need  only  be  had  to  S  Bl. 
Com.  268,  444. 

As  a  substitute  for  the  means  formerly  re- 
sorted to  in  England  tn  such  cases,  most  of 
tha  American  States  have  adopted  service  of 
the  process  or  summons  by  publication.  But 
we  have  found  no  statute,  except  the  one  now 
under  consideration,  which  )us  assumed  to 
authorize  such  a  mode  of  service,  and  have 
found  no  cose  where  its  validity  has  been 
sustained  by  the  courts,  except  as  to  defend- 
ants who  could  not  be  found  within  the  jur- 
isdiction either  because  of  nonresidence,  or 
because  they  had  absconded  or  concealed 
themselves  to  avoid  the  service  of  process. 
We  think  this  will  be  found  true  ineveij  in- 
stance, from  the  earliest  decisions  on  the  sub- 
ject down  to  the  latest  utterance  of  the  Su- 
preme Court  of  the  United  Btatee  in  AmM 
V.  Qr^gi.  184  U.  S.  SIS  [33  L.  ed.  918],  in 
which  that  court  took  occasion  to  set  at  r«st 
some  misapprehensions  as  to  the  ecope  of 
their  previous  decision  in  JSiirl  v.  8an*om, 
110  U.  S.  151  [88  L.  ed.  101]. 

We  think  it  would  be  a  surprise  to  the 
bench  and  the  bar  of  the  country  If  it  should 
Ik  held  that  process  or  summons  in  ordinary 
civil  actions  might  be  served  on  resident  de- 
fendants, present  and  capable  of  being  found 
within  the  jurisdiction  of  the  court,  merely 
by  publication  in  a  newspaper.  The  dangers 
and  abuses  that  would  arise  from  suoh  a 
practice  are  too  apparent  to  require  to  be 
named  or  even  suggested.  So  radical  a  de- 
parture is  this  from  the  uniform  and  well- 
established  ideas  of  wtiat  constitutes  due  proc- 
ess of  law  in  such  coses  that,  although  this 
Act  has  been  on  the  statute-books  for  twenty- 
four  years,  we  doubt  whether  one  lawyer  in 
twenty  is  aware  of  its  existence ;  and  we 
have  jet  to  hear  of  any  case,  except  tlie  pres- 
ent, where  anyone  has  ventured  to  act  upon  it. 

It  ta,  in  our  judgment,  beyond  the  power 
of  the  Legislature  to  disregard  so  fundamen- 
tal and  long- established  a  principle  of  our 
iurisprudence.  Service  by  publication,  un- 
der such  circumstances,  is  not  "due  process 
of  law."  and  therefore  any  statute  assumiue 
to  authorize  it  is  unconstitutional.  It  would 
be  of  little  use  to  cite  authorities  upon  a 
subject  which  has  been  so  much  and  so  often 
discussed  in  tte  many  phases,  as  each  caw 
must  be  determined  upon  its  own  facts,  and 
hence  the  decided  cases  would  ordinarily  be 
in  point  only  by  way  of  analogy.  Bee,  how- 
ever, Brmen  v.  Board  t^  L»»tt  Gumn.  60  HiM. 
468. 
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ACTION  to  recover  damages  for  Injuries 
caused  bf  the  negligence  of  defeodant'a 
eervsat.     On  demuirer  to  replication.    Sat- 

The  facts  sufflclentl;  appear  In  the  opinion. 
Mtmrt.  Fnuicis  B,  Peckluta  and  Pat- 
ttek  J.  GkWIn  forplaiatifF. 
J^.  Savnel  B.  atrnvy  for  delendant. 

Stlneaa.  /.,  delivered  tb«  opinion  o(  the 
coort: 

The  plaiotiff  brings  tkis  action  to  recover 
damages  for  tbeueglicence  of  the  defendant's 
Berrant  in  driving.  The  defendant,  now  a 
widow,  pleads  coverture  at  the  time  of  the 
alleged  negligence ;  to  which  the  plaintiff 
replies  ttiat  at  said  time  the  defendant  was 
liviog  separate  and  apart  from  her  husband, 
who  was  then  a  resident  of  New  York,  and 
oever  a  domiciled  inhabitant  of  Newport; 
tbst  the  defendant  maintained  herself  separ- 
ately ia  Newport,  hiring  her  own  servants 
tad  paying  them  from  her  own  income,  in- 
cluding the  servant  whose  negligence  is  com- 
Cined  of ;  and  that  such  servant  was  under 
direction  and  control.  To  this  replica- 
tion the  defendaut  demurs.  The  replication 
decs  not  set  out  facU  to  bring  the  cose  within 
Pub.  Btat.  R.  I.,  chap.  16a  :  and  therefore 
the  question  ia,  simply,  whether  a  married 
ffoman  is  liable  tor  the  negligence  of  a  serV' 
sat  employed  by  her,  apart  from  her  hus- 
band. At  common  law  a  married  woman 
WH  Incapablo  of  making  a  contract,  and  con- 
tequently  incapable  of  nolding  the  relation 
of  master  to  servant.  If  she  hired  domestic 
servants  or  others  whose  service  the  husband 
accepted,  It  was  held  she  did  so  as  her  hus- 
band's agent  and  on  hia  behalf.  'Tbey  were 
hit  servants,  and  not  hers,  and  he  alone  was 
responsible  to  and  for  them.  But  the  plain- 
tiff contends  that  as  a  married  woman  Is  lia- 
ble, jointly  with  her  husband,  during  cover- 
ture, and  solely  after  his  death,  for  her  own 
tiHta,  this  action  can  be  maintained  against 
the  defendant,  and  that  her  liability  under 
a  contnct  of  hiring  is  not  the  test  of  his 
rii^t  to  sue. 

That  a  marHed  woman  is  liable  for  her 
tola,  aa  claimed  by  the  plaintiff,  is  a  general 
rale,  which  lias  been  recognized  by  this  court 
In  Ourry  v.  AUen,  14  E.  I.  843.  But  whether 
this  rule  embraces  negligence  we  need  not 
DOW  decide,  aince  this  case,  as  presented, 
does  not  involve  the  negligence  of  the  defend- 
ant, but  only  that  of  a  servant,  while  she 
wis  Kfyme  tatert.  If  slie  is  liable  at  all,  her 
liabilt^  most  rest  upon  the  tame  ground  as 
that  of  any  master  or  principal  for  the  act 
SLR.  A. 


of  a  servant  or  agent.  The  foundatlcMi  ot 
the  rule  reipondeat  tuperior  ia  contract,  ex- 
press or  implied,  by  means  of  which  the  serv- 
ant stands  in  the  place  of  the  master,  so 
that  hia  act  is  regarded  as  the  master's  act. 
If,  therefore,  there  is  not.  and"  cannot  be,  a 
contract  ofhlriag,  there  {»n  be  no  representa- 
tion of  one  by  the  other,  and  no  ground  for 
the  application  of  the  rule.  There  it  no  sub- 
stantial difference  between  holding  a  married 
woman  liable  directly  on  a  contract,  or  in- 
directly for  breach  of  a  duty  imposed  upon 
her  by  the  contract,  Although  the  plaintiff 
is  not  a  party  to  a  contract  with  her,  yet 
where  lie  asserts  a  relation  based  upon  a  con- 
tract, as  the  foundation  of  a  consequent 
breach  of  duty,  bis  position  is  essentially 
the  same  as  one  who  sets  up  the  same  contract, 
in  order  to  recover  directly  for  itt  breach. 
If  we  should  say  she  is  liable  for  the  tort 
because  of  the  relation,  we  should  say  there 
was  a  contract  which  made  her  liable ;  for 
if  the  driver  was  her  husband's  servant,  and 
not  hers,  of  course  she  is  not  responsible  for 
him ;  but  if  he  was  her  servant,  and  not  the 
husl^nd's,  how  could  a  court,  for  example, 
refuse  him  Judgment  if  he  were  lo  sue  foi 


which  was  held  in  regard  to  infants  in 
Jmningt  v.  RundaU.  8  T.  R.  839,  that  there 
Is  no  liability  for  torts  dependent  upon  a 
contract,  ZoniKenyon  said  :  "If  it  were  in 
the  power  of  a  plaintiff  to  convert  that  which 
rises  out  of  a  contract  into  a  Icrt,  there  would 
be  an  end  of  that  protection  which  the  law 
affords  to  infants.'  We  have  been  somewhat 
surprised  that  neither  the  diligence  of  counsel 
nor  our  own  research  has  brought  to  light 
any  cases  like  the  one  before  us ;  and  ;et, 
the  absence  of  authority,  on  a  case  so  likely 
to  have  occurred  before,  is  perhaps  the  best 
authority  for  the  conclusion  that  a  married 
woman  has  never  been  thought  to  be  liable 
for  tort  based  upon  a  contract  relation.  There 
are  cases  where  a  married  woman  has  made 
false  representations  in  matters  of  contract, 
but  in  Uiese  it  has  been  held  that  an  action 
will  lie  neitlier  against  the  husband   nor 

In  JAverpooi  Addphi  L.  At»o.  v,  Fairhurit, 
9  Eich.  423.  Pollock.  C.  B.,  said:  ' k  femt 
eotert  ia  unquestionably  incapable  of  binding 
herself  by  a  contract ;  It  Is  altogether  void, 
and  no  action  will  lie  against  her  husband 
or  herself  for  the  breach  of  it.  But  she  is 
undoubtedly  responsible  for  all  torts  com- 
mitted by  her  during  coverture,  and  the  hus- 
band must  be  Joined  as  a  defendant.  They 
are  liable,  therefore,  for  frauds  committed 
by  her  on  any  person,  as  for  any  other  per- 
sonal wrongs.  But  when  the  fraud  is  di- 
rectly connected  with  the  contract  with  the 
wife,  and  is  the  means  of  effecting  it,  and 
parcel  of  the  same  transaction,  the  wife 
cannot  be  responsible,  and  the  husband  be 
sued  for  It  together  with  the  wife."  See 
also  Keen  v.  Hartmaii,  48  Pa.  497 ;  WoodwaTd 
V.  Bama.  46  Vt.  S83  ;  Owem  v.  Snodgreui,  0 
Dana,  239;  OirdT.  J><xlilt.«  Bush.  681.    If, 
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then,  ft  married  woman  Is  sot  liable  for  a 
poflltl»B  fraud  conuected  with  a  contract, 
much  less  le  there  reason  to  hold  her  liable 
for  the  negligence  of  a  third  person,  for 
whose  acta  she  can  only  be  answerable  under 
a  contract  relation.  The  incapacity  of  a  wife 
to  enter  into  a  contract  on  her  own  behalf 
arises  from  the  fact  of  marriage,  and  does 
not  depend  upon  the  other  circumstances  un- 
der which  she  may  seek  to  act.  In  some 
States  the  incapacity  haa  been  removed  or 
modlBed  by  statute,  but  in  this  State  there 
haa  been  no  change  sutQcicut  to  cover  the 
claim  made  in  this  case.  Hence  the  fact  Bet 
up  by  the  plaintiff  in  his  replication,  that 
the  (lefendant  was  living  separate  from  her 
husband,  docs  not  affect  this  question  at  it" 
since  it  does  not  alter  her  uiaract^  or  . 
dition,  nor  relieve  her  from  the  disability 
which  the  law  imposes  upon  married  woi 
MarehaU  v.  Button.  8  T.  R.  545. 

Wbile  there  are  cases  which  have  gone  far 
towards  treating  a  married  woman,  living 
apart  from  her  nusband,  as  ^femeaoU,  jet 
such  decisions,  it  will  be  found,  have  gen- 
erally been  induced  by  circumstances  which 
do  not  appear  in  this  case.  Where  the  hus- 
band bad  been  banisbed.  Or  bad  abjured  the 
realm  and  was  an  alien,  or  was  so  situated 
that  be  might  be  treated  as  civilly  dead,  the 
courts  in  England  long  a^  relaxed  the  rules 
to  meet  apparent  nccesBities.  and  practically 
treated  tJie  wife  as  a  widow,  Mari^  v. 
Butehintoii,  2  Bos.  &  P.  226. 

In  this  country  courts  have  followed  the 
Game  course  {Qregorif  v.  Paul,  IB  Mass.  81), 
even  to  the  extent,  in  one  case,  of  holding 
that  where  a  husband,  leaving  liia  family 
without  providing  for  them,  went  to  another 
State,  it  was  equivalent  to  abjuring  the 
realm,  and  enabled  the  wife  to  sue  and  be 
sued  as  A  feme  sole.  Other  cases  have  been 
very  liberal  with  married  women  in  the  mat- 
ter of  their  capacity  to  act  separate  from 
their  husbands  when  circumstances  seemed 
to  require  it,  but  we  need  not  consider  them 
in  this  case.  The  same  arguments  which  are 
urged  in  behalf  of  a  wife,  whose  husband 
lives  abroad  or  in  another  State,  apnly  with 
almost  equal  force  to  ooe  abandoned  by  her 
buabaad  while  he  remains  in  the  same  State  ; 
and  yet.  in  the  latter  case,  aside  from  stat- 
utory provisions,  no  one  would  claim  that 
the  wife  could  act  alone.  In  trying  to 
mitigate  hardships,  courts  sometimes  illus- 
trate the  maxim  that  extreme  cases  are  the 
q^uicksands  of  the  law.  But,  whatever  the 
line  of  the  law  may  be  elsewhere,  we  think 
our  Statutes  relating  to  married  women  and 
their  propertv  go  as  far  as  it  has  been  intend- 
ed to  go  in  the  way  of  removing  their  dis- 
abilities in  this  SUte.  To  adopt  the  plain- 
tiff's  claim  in  this  case  would  be  judicial 
legislation,  ingrafting  a  new  provision  upon 
the  Statute  which  is  substnntinlly  an  adop- 
tion of  the  principle  of  the  English  rule. 
The  same  claim  was  pressed  upon  the  court 
in  MatoTi  V.  Jordan,  13  R.  I.  lS3,  in  the  case 
of  a  deed,  but  it  was  not  allowed  there,  nor 
do  we  think  we  should  allow  it  here  in  the 
case  of  a   contract. 

The  demurrer  to  tht  replicalion  mutt  thereon 
k  mMaintd. 
9L.R.A. 

See  alHO  11  L.  R.  A.  .i80. 


Fred  E.  HOVET 
TOWN  OF  EAST  PROVIDENCE. 


L  medutnle*!  Uea  Is  not  «i>fi>roeabto 

a^alnata  hoiueand  lot  held  by  a  town  for  tbe 
usee  of  a  public  sobool  unless  tbe  itaCnteexpfeifr. 
Ir  aJlowB  it. 


PETITION  for  the  enforcement  of  kd  alleged 
mechanic's  lien  against  a  lot  of  land  belong- 
ing to  defendant  for  materials  furnished  and 
used  in  tbe  erection  of  a  building  thereon.     Di*- 

The  case  enfflcien^  appears  in  tbe  opinloii. 
Mr.  Oeorf«,J.  we»t  for  petitiooer. 
Mr.  Edirard  C.Ihi'boia  for  reepoDdent. 

Dnrfbei   Ch,  J, ,  delivered   the  opinion  of 
Ibe  court; 
Tbis  is  ■  petition  for  the  enforcement  of  ft 


«  Sfeehtmltfa 

Prior  to  N.  T.  lawa  1BT8,  ohap.  310,  theMwaano 
iw  br  which  an;  hen  oould  attaob  upon  pubUo 
buildings,  or  upon  (he  moners  due  f  roni  a  dty  to 
DT  irho  did  anr  work  iherson,  Bdl  T. 
New  York,  T  Gent.  Rep.  XK.  IW  N.  Y.  IS). 

mechanlo's  lien  was  not  enforceable 
Bfrainst  a  pubUo  icboolbouae.  Brlnokerhoff  v. 
Board  of  Education,  Z  I>iily,  443,  S  Abb.  N.  B.  4^.  87 
How.  Pr.  488;  Williams  v.  ControUen,  18  Fa.  R5t 
PolUon  V.  New  York,  47  N.  T,  We. 
But  under  the  Act  of  187S,  Individuals  wbo  fur- 
iah  materfaU  to  a  contractor  on  public  worki  in 
iUes  arc  entitled  to  a  lien  on  monera  In  the  aitr 
treasury  due  or  to  ktow  due  under  the  ooalnWL 
~  "       New  York,  gupra, 

ntract  between  a  person  and  the  tnuteea  of 
public  schools  in  a  ward  of  the  City  of  New  York, 
to  do  the  mason  work  on  a  school  building  on  a  lot 
belonRlnfr  to  the  city.  Is  one  within  tha  New  Yoit 
LCt  of  isrs.    Ibid. 

TrusteeB  of  putdlo  schools  In  the  City  of  New 
York  contracting:  vltb  an  Individual  to  do  mason 
school  building  on  a  lot  tetooging  to  ttis 
the  aseDts  ot  the  city,  legmlly  appoloted- 

rbtii. 

A  mechanic's  lien  cannot  beentoroedasslnBt  tha 
mperty  of  a  county;  nor  can  tbe  prooeawe  of  the 
leobanlc's  IJen  Law  be  used  to  Bubject  tbe  Indebt- 
dness  of  a  county  to  a  contractor  to  tbe  payment 
f  a  det>t  owlny  by  him  to  a  sub-contraotor.  Bna- 
man  r,  Harvey,  10  Iowa,  479. 
Where  a  dty  contracled  under  a  lloeuae  from  the 
school  t>oard  for  tbe  construotlan  of  a  dstem  buUt 
In  tbe  Bround,on  the  comer  of  aschool  lotln  whloh 
tbe  dty  held  no  aalgnable  Interest  in  the  land;  and 
the  dty  omitted  to  take  a  bond,  as  provided  by 
Lavs  1BS3,  Act  M.  providing  for  the  payment,  by  k 
contractor,  of  claims  for  material  fumliboa,— ffdd, 
such  case  was  not  within  the  Lien  Idw  of  ISOS,  and 
Lishing  material  to  such  contractor  oould 
not  recover  agalnit  the  dty,  Eaton  v.  Monroe,  * 
West  Bep.  188,  68  Mich.  US, 
Under  MiDU,  Oen.  Luwa  1SB7.  chap.  ITQ.  *  publto 
^boolhouse  Is  not  subject  U)  a  mechanic's  lien. 
Jordan  v.  Board  or  Education,  88  Minn.  £M. 

~,  contractor  to  erect  a  building  f or  a  munidpal 

poratlon  cannot  bnvc  n  hen  thereon  ror  hlB  woA 

tbe  material  furnished. or  hold  poacaaioD  until 

he  is  paid  therefor.    PlatterUle  v.  IIeU,«  Wla.ai. 


1800, 
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fnechanlc't  lien  Bpilnst  b  lot  of  land  belontring 
to  Ifae  defendant  Town,  and  all  the  buildings 
■nd  improvements  tbereon.  for  materixla  fur- 
niahed  lor  and  need  in  tbe  ereclion  of  a  scbnol- 
bouae  (hereon,  the  inalerials  having  been  fur 
Dished  to  the  contractors.  The  queslion  is 
raised  ivbether  such  a  lien  Is  enforceable  against 
a  bouse  and  lot  held  bj  a  town  for  the  uses  of 
«  public  acbool. 

In  2  Jones.  Lienti,  |  1875,  the  law  is  stated 
to  be  as  follows,  t/i  wil:  "On  grounds  of  pub- 
lic policy,  tbe  Sltcb an ic"*  Lien  Laws  do  not,  in 
the  absence  of  express  provisions,  apply  to  pub- 
lic buildings  erected  by  States,  counties  and 
towns  for  public  uses.  Schoolbouses  erected 
for  tbe  use  of  public  schools  come  within  the 
exemption.  Sucb  buildings  are  exetnpt  from 
■llachment,  and  from  sale  upon  execution,  and 
for  the  sane  reason  are  exempt  from  liens 
which  mii^ht  result  in  an  adverse  sale." 

Tbe  law  is  laid  down  in  Phil.,  Liens,  8  179, 
and  iD  2  Dill.,  Man.  Corp.,  |  677,  in  the  same 
manner,  with  copious  cilaliOD  of  cases,  and 
among  them  several  in  which  tbe  law  as  stated 
has  been  applied  to  public  school  lots  and 
houses.  Abereromhie  y.  Eh/,  60  Mo.  S3i  ITiut- 
ins*  T.  Woodt,  2  Mo.  App.  148;  Board  of  Edv- 


eation  T.  Neidenbfrger,  78  111.  68:  Qitinn  t. 
Allen,  85  III.  89;  F-:lout  t.  Indianapoiit  BcAoot 
OontTt.  102  Ind.  223;  BHnektrhof  y.  Boardot 
Education,  37  How.  Pr.  499;  WUliamt  v.  Con- 
troUert,  18  Pa.  275, 

It  is  easy  to  see  what  detriment  might  follow 
if  lands  and  buildings  bcld  for  public  uses,  as 
for  iastaace  for  parks,  court-bousce,  Jails,  town 
halls  or  common  schools,  could  he  sold  to  sat- 
isfy the  debts  or  defaults  of  muoicipai  corpo- 
rations having  tlie  legal  title.  Tbe  public  uses 
would  be  thereby  annihilated.  Courts  bare 
presumed  that  this  could  not  have  been  in- 
tended, and  accordingly  have  decided,  as  a 
mailer  of  public  policy,  tbat  lands  or  buildings 
so  held  are  not  subject  to  mechanic's  liens. 
We  see  no  satisfactory  reason  why  we  should 
not  follow  these  precedents.  Out  statutes  rec- 
ognize tbat  there  is  property  which  is  exempt 
from  seizure  on  execution  by  public  policy.  U. 
I.  Pub.  Slat,  chap.  308,  §  i.  cl.  14. 

Our  statutes  do  not  permit  executions  to  mn 
against  tlie  property  of  towBS,  but  provide 
other  modes  in  which  judgments  against  towns, 
or  against  the  town  treasurers  representing 
them,  may  be  satisfled. 

We  dead*  that  tin  petilioa  miut  ia  ditmiited. 


MISSOURI    SUPREME  COURT. 


Rosette  BECKE.  Betpt., 
MISSOURI  PACIFIC  K  CO.,  Appf. 

(....Mo.....) 

.  Tb«  Beglig^nee  of  the  driver  of  a 
stage  CMLcli  will  not  be  Imputed  to  hla 


sHs; 


sr,  who  bM  no  oontrol  O' 


actloD  on  boball  or  the  paaaeajter  agatoBt  a  third 
person  (o  recover  damages  foe  an  Injury  reeult- 
inr  from  tbe  Joint  nesllgenoe  ot  tbe  driver  and 
tbe  third  penon. 

[K „ 

tt  lbs  rate  Of  twency-llve  mllea 


Koic—JTcffUlNnet  of  driver  not  tmpuUa  U>  paum-   Duty  of  raOroaa  emnpany 


Where  a  passenirer  rldoa,  without  par, 
other  who  is  driver  of 

eoDtn>l  over  It,  sjid  wbo  la  In .    .  . 

cer's  atrent  or  servant,  the  necllffenM  of  the  driver 
or  bis  knowledge  of  the  del eoUve  oondltlOD  of  tbe 
load  cannot  be  Imputed  to  the  pasenger  so  a«  to 
bar  an  action  by  him  against  a  oegllgeDt  third 
partf.  The  peeMcger  li  ansvenible  for  hi*  own 
ncsUKence  only.  Oarllale  v.  Brisbane,  i  Cent.  Bep. 
ioe.  113  Pa.  Hi;  BIyton  Land  Co.  v,  Ulngea  <A]a.) 

nie  negllgenoe  of  tbe  driver  of  a  pnblle  oerrlage 
k  not  to  be  imputed  to  a  paEsenger  who,  In  the 
manageuent  of  the  coDvofaiice,  eierclEes  no  oon- 

Is  iDjiued  br  a  oolltslon.  Missouri  Fao.'  B.  Oo.  T. 
Texas  I>ao.  B.  Co.  U  Fed.  Rap.  818. 

The  negligenoe  of  a  carrier  In  whose  train  a  pei- 
*«Dgerl«  riding  Is  not  ImpuUbleto  blm.  Flaherty 
T.  Nertbem  Pao.  B.  Co.  IL.  R.  A.  CBO.  88  Ulna  838. 

Tbe  negligenoe  of  the  driver  of  a  hose  curt  can- 
not be  Imputed  to  an  employ^  of  the  Ore  depart- 
meDE  who  ia  Injured  while  engaged  in  their  com. 
mon  employment.  Elyton  Land  Co..t.  Hlngea 
<Ala.)  April  Ifi.  IWO. 

Doctrine  of  Imputed  negligence.  Bee  netei  to 
Hirtiet  T.  Oamer  (Iowa)  1  L.  H.  A.  IBK;  Dean  T. 
Penmylvanla  H,  Co.  (Pa.)  8  L.  H.  A.  1*3;  Chicago 
OtrB.  Co.  V.  WllCDi  (Ill.i  8  L.  K.  A.  Uj;  Flotoher 
V.  ntchbnrg  R.  Co.  (Uaes.)  8  L.  R.  A.  Tta. 
8L.R.A, 


The  duty  of  tbe  managnra  of  railroad  trains  to 
persona  traveling  with  teams  on  a  highway  is  a 
limited  one  at  most,  and  oannot  under  any  olrcum- 
stanoea  require  more  than  the  exercise  of  ordinary 
care.   Bailey  t.  Hartford  *  d  V.  B.  Co.  56  Conn. 

If  It  be  seen  that  a  person  li  on  the  traok  of  a 

street  railway  In  advance  of  lis  oar,  suoh  oare  must 
be  eierolsed  as  will  avoid  Injury,  If  this  oan  be 
done;  and  for  failure  In  this  respect  tbe  company 
will  ije  liable  for  tbe  resulting  Injury,  unless  there 
Is  contributory  negligence  uu  the  pan  of  tbe  In- 
jured person.  Balthnore,  O.  *  O,  R.  Oo.  v.  Bvarta, 
U  West.  Rep.  0:5, 112  Ind.  £83. 

A  railroad  company  Is  not  liable  to  one  Injured 
by  Its  ncffUgence  upon  a  crossing  over  which  there 
was  no  rightor  way  e^icept  by  InvltaOon  or  li- 
cense, unless  It  has  Invited  or  Induced  such  use  of 
tbe  croaalng.  Uaaka  v.  Boston  A  A.  B.  (;o.  T  Sew 
ling.  Rep.  189,  HI  Mass.  i9S. 

An  Invitation  to  the  public  to  use  a  railroad 
crossing  as  a  highway  may  be  eetabllBhed  by  use 
permitted  by  the  compnny,  even  It  the  orossiag: 
leads  to  private  prcmUes.  and  not  neoeaaarily  to 
any  public  way  beyond,    lltid, 

A  THllroad  company  Is  not  liable  for  Injurjea 
caused  to  a  traveler  at  a  highway  crossing  In  oon- 
sequence  of  a  breaklag  in  two  of  the  train,  which 
Is  wholly  fortuitous.  Buster  v.  Humphreys.  M 
Ted.  Rep.  WT. 


;   14  L.  R.  A.  281;  IG  L.  R.  A.  800j 


iliBaoDBi  SoFKKia  CouBT. 


Jox^ 


an  bonr,  tbnmsh  ■  popalom  countir  uiil  over 
hlffbinr  cicasfaK  naar  tbe  auburta  of  h  oUr  AfMr 
dark  on  a  dark  olifht,  (a  oeillKeime  u  matter  of 
law. 

P»         _        _      .  .      _ 

o  have  tlie  beafllgibt  burning  wbeo  a  panenirer 
train  approaohea  a  blghwa;  croaaliiK  after  dark 
1*  neR-lls^noe  i^  tlie  emploris  of  lbs  ralliray 
Dompaoy  "wbllBt  runDliWi  oonduotliis  Or  man- 
agiojc  any  lociomotlre,  oar  or  train  of  cars" 
wlthlD  tbe  meanlQK  of  1  tia,  Bev.  Btat  IBTV,  flx- 
log  cbe  damaeee  at  K^XD  In  com  of  death  reault- 
Ing  from  (uoh  uesItEence. 

(Jnne  80.  WO.) 

APPEAL  bj  defendant  from  a  Jndjrmcnt  of 
the  St.  Louis  drciiit  Court  io  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  persoDal  iDJuiies  reeulting  in  death, 
and  alleged  to  have  been  caused  by  detcDdant's 
neeligence.  Afflrmed. 
The  case  li  fully  slated  In  the  opinion. 
MeuTM.  ThoiuKa  J.  Portia  and  Bennett 
Pike,  for  appellant: 


The  negliffence  of  tlie  driver  Ii  a  bar  t 
plaintiff's  recovery  in  Ifala  actioQ. 

Chapmam.  Sfev)  Bitvm  R  Cb.  IB  N.T.HI 
844i  Porkt  Tiep.  v.  Kinc.  81  Pa.  2S0;  Thor*- 
goody.  Bfyan.  8  0.  B.  110,  129;  Armttrong  r. 
Lanrashire  A  T.  R.  Co.  h.  "R.  10  Ereh.  47; 
Loekhart  t.  UchUnthalar,  46  Pa.  ISl:  Btiki  r. 
Gtaas,  n  Pa.  439;  Paynt  v.  Chicago,  R.  L  S 
i*.  a  Cb.  89  Iowa,  528. 

It  was  error  for  the  court  to  assume  in  it* 
chBr){e  that  fallureto  have  the  head-light  burB> 
ine  was  negligence; 

^Stoher  T.  Ht.  Leuti,  1.  M.  A  B.  B.  Co.  1ft 
West.  R^p.  54,  91  Ho.  018;   King  y.  Mitour 
Foe.  R.   Co.  98  Mo.  235;  GrumpUy  v.  Banna 
ASt.J.R.  Co.  Id.  84. 

Mr,  A.  R.  TMjiar  for  respondent 

Brnee,  J.,  delivered  the  opinion  of 

In  thia   action  plaintiff  tues  to  recoT 
damages    for   the    death    of    her   husband, 
Charles  Beckc,  who  waa  a  paaaenger  In  a. 
public  stage  or  hack  that  was  struck  by  a. 


A  railroad  company  li  under  no  oblliratloii  to 
keep  a  apoclai  lookout  for  iDtniders  or  trcdpassen 
on  Iti  track,  eioept  at  public  oroeslnsa  and  wltbtn 
the  limits  of  towns  or  clUee,  and  Is  only  bound  to 
rea80*nable  d111e«noe  after  they  are.  or  auRhtto  be, 
dtsoovered.  Oolumbui  ft  W.  B.  Oo.  t.  Wood,  BS 
.Ala-lW. 

A  oompsny  does  not  owe  a  treepaager  the  duty  ol 
hSTlna  Its  entclneera  on  the  lookout  for  bim.  but  Is 
bound  to  take  care  not  to  hurt  blm  after  he  la  dla- 
oorered.  Denman  t.  St.  Paul  ft  D.K.  Co.!!6  Uinn. 
aS7;  Scheffler  t.  MlnnupoUs  ft  Bt,  L.  H.  Co.  8S  lUim. 
SIS. 

In  an  action  airalnst  a  railroad  for  neoilgence 
CSubIdr' dnth.  It  Is  a  matter  of  nooonBcquCDCethat 
tbe  bell  waa  not  rung,  where  deceased,  a  tres- 
pBSer.was  not  killed  at  any  croBslng,  and  saw  tba 
engine  oomlug.  Kino  t.  Chicago  ft  A.  B.  Oo.  8 
Wmt.  Rep.  800,  88  Uo.  882. 

Aa  tu  conourrent  duties  of  nUImad  company 
BDdtrBTelcraBtroadoroHBiDge.  eee  nolt  to  Flolcher 
r.  Pitcbbury  a.  Co.  (Maes.1  B  L.  H.  A.  T4S. 

While  the  failure  of  a  railroad  company  to  give 
warning  doee  not  relleTe  a  person  about  to  aross 
the  track  from  ererclslog  care  to  avoid  injury,  yet 
the  abspDce  of  suoh  warning  Is  a  olrcumitanoe  to 
betaken  into  coostderatlon  In  determlolng  whether 
be  did  ezerolse  the  degree  of  care  required.  Chl- 
08BO  ft  a  L  K.  Co.  V.  Hedges,  S  West.  Sep.  897,  lOS 
lad.  888;  PennaylTOnlo  K.  Co.  v.  Ogler,  U  Pa.  eO; 
IndlonapoUg  ft  V.  a  Co.  v.  UoLln,83  Ind.  US, 

OultlOf  •^ 

It  Is  the  duty  of  raftroads,  even  In  the  absence  of 
Btatutory  provisions,  to  give  warning  to  travelen 
Bt  railroad  croaalngs.  Bradley  v.  Boston  ft  M.  B. 
Co.  E  Cugh.  5(3 ;  LlnBeld  v.  Old  Colony  R.  Corp.  ID 
Cush.  CeS;  Philadelphia  ft  B.  B.  Co.  v.  EJlUps,  U 
Alb.  L.  J.  »8;  LoukvUla  ft  N.  B.  Oo.  r.  Com.  18 
Bush.  888. 

And  In  running  oars  In  tke  night  all  means  and 
measures  of  preoauHon  must  be  used  which  the 
bighest  prudence  could  snggesL  Johnson  r.  Hud- 
son River  K.  Co.  9}  K.  T.  TS. 

A  railroad  must  give  Blgnala  at  crossings  though 
none  are  required  by  statute,  and  the  omission  to 
do  so  li  negligence,  LounvlUe  ft  N.  H.  Co.  v.  Com., 
Bradley  v.  Boston  ft  M.  R.  Co.,  LInfleld  v.  Old 
Colony  U.  Corp.  and  Johnson  v.  Hudson  River  R 
Co.  «iq>ra,-  Spenoer  v.  Dllnoil  Cent  R.  Oo.  »  Iowa; 
l»;ArtEV.  ailiMgo,B.t.  ft  P.  B.  Co.  U  Iowa,  U8, 
OL.&A. 


Robinson  v.  Wmlem  P.  B.  Co.  U  CoL  tOB ;  Webb  r^ 
Portland  ft  E.  R.  Co.  BT  Me.  ISL 

And  a  mere  compllaooe  with  the  statute  Id  sound- 
Ing  bell  or  whistle  does  not  authorise  the  omlssloa 
of  other  necessary  precautions.  Indianapolis  ft  St. 
L.  B.  On.  V.  Stables.  88  BL  817 ;  Boblnson  v.  West- 
ern P.  B.  Co.  and  Webb  r.  Portland  ft  E.  B.  Ctw 

Statutes  are  not  the  eioludve  measure  of  the- 
dutiea  of  rallroada  Bheorm.  ft  Redf.  Neg.  I  481^ 
Bradley  v.  Boelon  ft  M.  R.  Co.  8  Cush.  618, 

The  duty  of  a  railroad  company  Is  not,  however. 
llmltad  to  the  measures  imposed  by  law  (Harts  t. 
Central  H.  Co.  1£  N.  T.  OtV.  nor  has  the  Le(rl8hitur» 
declared  that  a  railroad  oompany  shall  nDtbellabl» 
for  Injury  at  a  crossing  where  It  rings  its  bell  and 
sounds  lU  wblstle.  Blcbsrdson  T.  Kew  York  Cent. 
R.  Co.  U  N.  T.  850. 

Neither  the  statu  Ice  nor  the  oommon  law  require* 
that  warolng  ot  tbe  approaofa  of  a  train  to  a  oroaa> 
Ing  should  be  given  by  both  bell  and  whistle. 
Spencer  v.  liuuols  Cent.  B.  Oo.  supra. 

Stdtutei  <4  KirtDus  SEoCa  oon>Eru«cl. 

The  -Alabama  statutory  provision  that  a  train 
must  blow  I(a  whistle  or  ring  Its  bell  at  least  one 
fourth  of  a  mile  before  reaching  a  publlo  rood 
oroselng  bas  no  application  to  Its  passing  under  * 
highway  bridge  over  a  railroad.  LoulavUte  ft  N. 
R.  Co.  V.  Hall,  4  L.  R.  A.  no,  BT  Ala.  708. 

If  the  failure  to  riog  a  bell  or  blow  a  whistle  of  k. 
train,  as  required  by  statute,  reaaonsbly  oontrlb* 
uted  to  an  Injury,  the  company  Is  liable  unleM- 
tliere  was  contributory  negllguioe.  Western  B, 
Co.  v.  SL'tmnli,  85  Ala,  8B3. 

The  Legislature  In  Oouuectlout,  having  oaumed 
the  regulation  of  danger  etguals  to  be  given  by 
trains  apprOBoblng  a  crossing,  no  other  irlgnula 
tlian  tboae  spocIBcally  provided  by  such  regula- 
tions are  requlrod.  Dyson  v.  Mew  York  ft  N.  B.  & 
Co.  BT  Conn.  V. 

A  railroad  company  Is  not  liable  for  frightening 
the  horse  of  a  traveler  on  a  highway  parallel  with 
tiie  railroad,  by  blowing  a  whistle  on  approaching 
a  crossing,  where  the  itatute  requires  either  the 
blowing  of  the  whistle  or  the  ringing  of  the  bell. 
Bailey  v.  Hartford  ft  C.  V.  R.  Co.  68  Conn.  lU. 

It  Is  negllgenoe.  as  a  matter  of  law,  for  railway 
companies  not  to  use  the  precaudona  for  safety  ak 
public  crossings  deflnltely  preaonbed  by  statute  or 
valid  municipal  ordinance.  Western  ft  A.  B.  Oo. 
V.  Young,  SI  Qa.  807. 


Bbcxx  t.  HiisODRi  PAcano  R.  Vo, 


ie» 


the  nid  Becke  injured  «0  that  be  died  witiiin 
two  da jB  after  tho  collision,  from  anch  in- 
juries. Tbe  plaiatlS  bad  Judgment  for 
fS.OOO.  ind  tbe  defendant  appeals.  The  tmlj 
snan  urged  as  grounds  for  reversal  are  u;}on 
the  Inatructionfl.     Tbey  may  all  be '■' 


"No.  1.  If  yon  find  from  tbe  evidence  that 
plaintiff  was  tbe  wife  of  Charles  Beclce  wbcn 
lie  died ;  and  that  on  January  16,  1886,  said 
CbBTies  Becke  was  a  passenger  on  a  public 
stage  or  hack  going  from  Montevatlo  to  Ne- 
vada, in  Missouri,  and  bad  no  control  over 
the  driTer  thereof,  or  ef  tbe  management  of 
■aid  hack ;  and  that  Qie  hack  in  which  said 
Becke  was  tjien  such  passenger  was  struck 
tta  said  day  by  an  engine  of  defendant  at  the 
croBsing  of  the  rui1rc«d  and  a  traveled  pub- 
lic rood  near  Nevada,  Mo.,  and  not  within 


snv  city ;  and  that  in  consequence  of  said 
coUision  said  Becke  received  injuries  from 
which  he  died  at  Nevada,  Ho.,  oa  or  about 
January  IS,  1886 ;  and  if  you  furtlier  And, 
from  lie  evidence,  that  said  collision  di- 
rectly resulted  from  or  was  caused  by  tb» 
omission  of  defendant's  employes  in  charg» 
of  said  encine  togivean^  of  tbe  signals  meu- 
tioned  in  instruction  No.  2;  and  that  said 
Charles  Becke,  at  and  prior  to  said  collisioD. 
was  himself  exercising  criiinary  care  to  avoid 
Injury  and  danger,  — tlien  your  verdict  should 
be  for  piaintilf.  and  you  should  assess  her 
damages  at  the  sum  of  $S,000." 

"  No.  8.  If  you  find,  from  tbe  evidence, 
the  facts  to  be  as  mentioned  in  Instruction 
No.  1,  except  as  to  tbe  omiBsion  of  signals, 
and  find  on  that  point  that  one  of  the  signals 
mentioned  therein  (and  more  particulnrly 
described  in  instruction  No.  2)  was  given;, 
but  if  you  then  further  find,  from  the  evi- 
dence, that  at  tbe  time  aud  plnce  of  said  col- 
lision It  was  no  longer  daylight,  but  was 
after  dark,  and  that  there  was  no  head-light 


The  itatutorr  OlllseQca  leqnired  touohlns  Hie 
MB  of  the  bell  or  whistle  and  obecUng  of  trains, 
m  approaoblns  publto  orcaaliigs,  la  exacted  prl- 
amzilj  for  tliebeneSt  of  peraonscrOMlnKthe  track. 
and  not  f or  thoea  walldiv  kIoiib  It;  ^at,  relatively 
to  tbe  latter,  u  well  *■  the  former,  a  failure  la 
eomplr  with  tbe  statute  Is  evldanoe  of  aeg]igeaoa 
to  be  coualdeTed  bj  the  iarr.  Oentral  B.  Co.  v. 
BaifOrd,  8E  Gl  400. 

Tbe  UUnolB  Statute  pKaarlblnr  slgtiali  to  be 
(Ivea  br  ndlroad  oompanlea  at  hlshwey  cnieslnss 
ii  applloible  to  the  Illlnola  Central  Ballroad  Gom- 
paDy,  despite  tlie  fact  that  the  charter  of  that  oom- 
pany  lays  down  different  ruiea  tor  gltiag  slgrtiala. 
lUlDOtS  Cent.  B.  Co.  T.  blatar,  B  L.  B.  A.  U8,  LB 
DLflL 

Where  thet«  are  several  parallel  railway  tracki 
etoeslnK  ■  street  or  bigrbway.  a  train  paaalng  upon 
one  of  tbem  to  not  of  Itself  a  wamiur  of  the  ap- 
I^oudi  of  another  train  on  a  different  track.  Chi- 
cago, H.  *  St.  P.  a  Co.  V.  Wilson  IIU.)  May  U,  ISM. 

Fallnro  to  perform  a  atatutory  duty  to  ring- a  bell 
or  KHiDd  an  engine  whistle  la  per  h  neBllg«noe. 
l^ne  Bante«  T.  R.  Co.  v.  Voelker,  I»  HI.  UO;  Indi- 
ana, a  ft  W.  B.  Oo.  v.  Barnhart,  18  WeeL  Bop.  tBl, 
Wind.  ng. 

Where  the  gtatnta  provide*  for  oertaln  sltmals  on 
approaohlnK  orosalngB  tbe  necleot  to  give  them  Is 
._.  B  H.  Oo.  T.   Hunter,  K 


Tinder  the  Iowa  Btatute  It  Is  per  w  neBllBeeae  In 
employSa  of  a  lallroad  oompany  to  run  a  looomo- 
tlve  over  a  blgbway  croiBlnK  without  rloElnir  tbe 
ban.  Beed  t.  Chlcaso,  St.  F.  H.  ft  O.  a  Oo.  71 
Iowa.  189. 

Uoder  the  Statute  of  Eanaaa  the  failure  to  sound 
the  wblatle  of  a  looomotlve  approaching  a  craea- 
log,  as  the  Statute  reqnlree.  la  not  ordinarily  nevll- 
mce  aa  to  a  traveler  who  aeee  tbe  tndn  eighty 
rod*  away,  and  knows  that  It  is  approaablng.  At- 
sblson,  T.  ft  8.  F.  a  Co.  v.  Wallz.  40  Kan.  tSS. 

Jt  Is  tbe  duty  of  a  railroad  oompany,  wbere  a 
tram  eroanoi  a  publlo  highway  on  a  treetle,  and 
then  Is  dan^o'  of  oitehlng  a  traveler  unawares 
and  frlghlanlnKtbehoisettaatbelsrldlnfror  driv- 
ing, to  give  lome  ttanely  warning  of  the  approaoh 


*  a  a  Oo.  (Ey.)  T  L.  a  A.  SlU;  but  It  la  not  negll- 
tWMS  aa  la  tTeapanen  oroealDg  or  using  the  track 
Aewbera.  Shaoklefordy.LoulsvlUeftll.aOo-St 
Er.a 

a  latlroad  oompany  not ' 


to  bave  someone  to  glvenotloe  of  tbe  approaoh  of 
trains  at  a  point  near  a  large  dty  wbere  Ita  road 
croaaei  a  publio  thoroughfare-and  where  street-oar* 
croaa  Ita  tnckunUl  late  at  night.  Central  Pass,  a 
Co.  V.  Kubn,  MKy.Sn. 

The  failure  to  whistle  at  a  private  oroaalng  in  the 
open  country,  guarded  by  gates,  where  there  woa 
no  atatlon,  and  where  no  trains  ever  stopped,  and 
tbe  line  of  tbe  railroad  was  nearly  straight.  Is  not 
evldenoeof  negligence  on  tbe  partol  the  railroad 
company.  Alvey.  CM.  J.,  dleeonts.  Philadelphia, 
W.  ft  a  a  Co.  V.  Prank.  9  Cent.  Rep.  U.  87  Md.  888. 

A  railroad  company  is  not  exempt  from  liability 
for  failure  to  place  a  flagman  at  a  oroaslng  where- 
oommon  prudence  would  dictate  that  It  should  do 
BO,  merely  because  the  railroad  commissioners  bad 
not  ordered  one  to  be  placed  therp.  Freeman  v, 
Dulutb,  aB.*A.  aCo.8I..aA.()B«.and  note,  7t 

uicb.  se. 

In  Missouri  tho  failure  to  have  a  flagman  at  a 
crossing  la  negllgcace  pertt.  Murray  v.  Ulssourl 
Pac.  B.  Co.  (Mo.)  June  E,  1890. 

Tbe  failure  to  stop  an  engine  at  a  place  where^ 
there  is  a  stopping  board  is  not  necessarily  negtl- 


upon  the  queetlon  of  contributory  negllgeooea 
Hanson  T.  Unneapolls  ft  St.  L.  a  Co.  S7  Ulnn.  8SS. 

Failure  by  a  railroad  company  to  oomply  with  a 
□Ity  ordlDBuce  requiring  certain  signals  to  be  (riven 
by  Its  trains  will  not  render  It  liable  for  Injuir 
wbere  tbe  person  Injured  oould  have  avoided  It  br 
tbe  exercise  of  ordinary  care.  Neler  v.  Missouri 
Fao.  a  C!o.  (Mo.l  i  Wetit.  Bep.  107. 

In  determining  whether  employia  In  charge  of  a 
railroad  train  were  negligent  In  (ailing  toglre  tb« 
elgaals  reouired  bj  law  lb  crotelng  a  highway  In  a 
vllhige,  the  tads  tlut  tho  train  was  running  at  a. 
high  rale  of  speed,  and  was  an  hour  and  a  half  be- 
hind time,  are  proper  to  be  considered  by  tbe  Jury, 
Omaha,  N.  ft  D.  H.  K  Co.  v.  O'Donnell,  22  Nob.  (76. 

Bunnlng  a  locumodve  without  warning  acreas  a 
track  which  has  been  Jointly  used  by  tbe  publlo 
without  objection  la  neglige  ooa.  SpUttorf  v.  State, 
10  Cent.  Bep.  7Ce,  10S  N.  Y.  aS. 

Where  a  railroad  orotece  a  street  In  the  dty  al- 
most at  grade,  and  about  forty  feet  beyond  Fucb 
street  oroaaea  a  private  way  used  by  the  publlo  aa 
a  driveway,  to  the  knowledge  baOi  of  Ite  ownere 
and  of  the  employ^  of  tbe  railroad,  the  statutory 
signal  must  be  given  elvbty  rods  from  the  crossing' 
of  tbe  private  way.  Cranston  y.  Hew  ToA  CL  i 
H.  a  a  Oo.  as  M.  T.  s.  a  sea. 


HtHBOUBl  Scn-BBliX  CODBT. 


Ivsm, 


Itt  or  buroing  on  said  engine,  and  Uut  in 
fiODsequeuce  of  said  omission  eald  collision 
occurred  at  said  crossing,  ^tlien  your  verdict 
should  be  for  plaintiff,  und  jou  should  then 
assess  her  damages  at  the  sum  of  |5.000, 
that  being  the  measure  of  damages  fixed  by 
the  statute  in  this  case  in  the  event  ^ou  find 
for  tiie  plaintiff  under  these  instructions  and 
the  evidence  before  you." 

"A.  The  court  instructs  the  jury  that  if 
they  Ijclieve  from  the  evidence  tlmt  on  the 
19th  day  of  January,  18SB,  one  Hanley  was 
driving  a  hack  from  Montevallo  to  Nevada, 
and  that  he  had  driven  that  back  from  Ne- 
vada to  Montevallo  and  back  six  days  each 


week  for  one  third  of  the  time  si  dm  the  IK 
of  Deceml>er,  ItJSS,  and  had  knoivn  the  road 
ever  since  the  railroad  was  built  for  four  or 
Ave  years,  and  had  been  over  it  often  d'lrtng 
that  time,  and  knew  said  public  road  on 
which  be  was  traveling,  crossed  tlie  defend- 
ant's railroad  at  a  point  from  a  mile  to  a 
mile  and  a  quarter  southeast  of  the  Town  of 
Nevada  in  open  prairie  land,  where  the  rail- 
road train  could  be  seen  from  half  a  mile  U> 
a  mile  and  a  quarter  t)cforc  the  train  reached 
said  crossing,  and  that  said  train  could  have 
been  seen  or  heard  by  said  Uanley  for  a  dis- 
tance of  thirty  rods  or  more  before  he  reaclied 
the  crossing  if  he  hod  looked  in  the  direction 


Proper  and  reasonable  wamlns  must  be  kIvbd 
ot  ttae  approach  of  a  railroad  train  to  a  place 
whlch.althougrh  not  a  public  crooBiae.  Isuaed  as  a 
orosfllDS  Id  tha  course  of  biutneeB  by  a  number  of 
persons  who  are  at  work  near  the  track.  Owens 
v.  Pennaylvanla  R,  Co.  *1  Fad.  Hep.  167. 

The  rule  requliinir  the  riaglng  or  a  bell  or  the 
fioundlag  of  a  whUtlo  on  ao  eogine  when  a  pctbod 
li  soen  on  the  track  does  not  apply  wben  a  mule  la 
•eon  on  tbe  track.  Fisher  v.  Ponna/lvBula  R.  Co. 
IS6Fa.E83. 

Tbe  omlBslon  to  keep  a  watcbman  at  Uie  erondng 
as  provided  by  onllnanoe  Is  not  negligenoe  unless 
It  la  the  proximate  cause  of  the  aocldeot.  Fennsyl- 
vanla  Co.  v.  HcqbIL  70  Ind.  6811, 

Tbe  provlBlona  of  the  South  Carolina  Statute  s^  to 
liability  tor  Injuries  by  a  railroad  train  at  a  oroes- 
lag.  do  not  apply  to  oattle  icllled  or  lulurad  white 
pasturing  near  by,  but  not  upon  tha  dtobhIiib,  and 
not  usIoK  It  to  pass  from  one  side  to  the  other. 
Ifeely  v.  Charlotte,  C.  ft  A.  B.  Co.  (S.  C)  June  U, 
uso. 

Failure  to  give  proper  stgnaleby  a  beil  or  whistle 
while  approacbins  acrosahMTis  aoteicusedbythe 
mere  fact  that  the  engtncer  was  engaged  In  ar- 
ranging the  air-pumps  at  tbe  time,  wben  there  was 
no  sudden  and  unexpected  emergency.  Petrle  v. 
Oolumbla  ft  O.  B.  Co.  iS  S.  a  803. 

The  fact  that  a  person  killed  by  caraat  a  railroad 
croralnfr  was  so  muffled  up  as  not  to  besr  the  whis- 
tle does  not  prove  that  negrllgenoe  in  faDloK  to  ring' 
(he  bell  or  blow  the  whistle  oontlnuouely  as  re- 
quired by  statute  was  not  material,  on  the  ground 
that  such  sigoslB  also  would  have  been  insufflolent 
to  be  heard,    lldd. 

Tbe  provisions  of  the  Tennessee  Code  that  "ever; 
railroad  company  sball  keen  someone  on  the  loco- 
motive always  upon  the  lookout  ahead,  and,  when 
any  person,  eta.,  appears  upon  the  road,  whistle. 
I)ut  down  brakes,  and  use  eveTr  poeiilble  means  to 
prevent  an  acolrt  en t,'"— Is  nothing  more  or  leas  than 
a  declaration  of  the  common  Jaw,  without  addition 
or  variation.  Bast  Tennessee,  T.  ft  Q.  B.  Co.  v. 
Pratt,  Bfi  Teon.  !>. 


The  pi 


idbrtl 


a  railroad  train  approaching  a  croaalug  upon  which 
there  Is  a  person,  animal  or  other  obstruction,  are 
not  applicable  to  a  cose  where  a  wa«UQ  is  not  on 
the  track  before  the  train  reaches  the  cromlng,  but 
Is  driven  atmlnst  the  cnirine  as  It  crosses  the  road. 
NashviUe.  C.  ft  Bt.  K  B.  Co.  v.  Seaborn,  81  Tenn.  B81. 

The  Statute  requiring  tha  ringing  of  a  beU  or 
blowing  of  a  whistle  on  a  railroad  train  elgbty  rods 
distant  from  a  crossing,  and  continuing  It  until  the 
crossing  (e  passed.  Is  no  less  obligatory  because  the 
train  ts  running  upon  a  side  track,  the  main  track 
l)eing  obatrucled  by  •  standing  train.  Brown  v. 
OnmLh,  71  Toi.  Ki. 

While  the  Statutory  signals  to  be  given  at  road 
crossings  ere  Intended  as  a  warning  to  tho^e  cross- 
ing the  track,  and  tbe  failure  to  give  them  as  to 
■uoh  peisona  is  negligence  per  k,  tlie  failure  may 
fl  L.R.  A. 


in  proving  neg-UgGoce  on  the  part  of 
the  company  ss  to  other  parties  lawfully  on  the 
railway.   International  &  O.  N.  B,  Oo.  v.  Qiay,  tS 

Tei-aa. 

The  fact  that  these  requlremeuts  were  not  com- 
piled with  Is  prima  facie  evidence  of  n^Ilgence, 
for  which,  1 1  the  In  jury  reaulted  without  n^ligenc* 
on  the  part  of  the  person  Injured,  the  railroad 
company  is  liable.  Gulf.  C-ft  8- F.  B.  Oo.  V.  Biell- 
Ung  iTei.)  Jon.  10, 1890. 

A  railroad  oompany  may  b«  negtigent  tn  taSiint 
to  require  a  whistle  to  be  blown  or  asign  set  up  at 
B  crossing,  although  not  required  by  any  statute. 
WInsianley  v.  Chicago.  U.  ft  Bt.  F.  B.  Clo,  TZ  Wla 

It  Is  negligent  ff  It  does  not  have  someoDe  to 
warn  and  prevent  persons  from  attempUns  to  eras 
a  raltmad  when  a  train  which  has  Just  pasaed  s 
oreedng  suddenly  backs  down  upon  tbo  croasinf. 
Duame  V.  cmcagoft  N.  W.  B.Oo.1SWla.BS8,7AB. 
SI.  Bep.  Sn. 


Without  regard  to  the  statute 

pony  should  operate  Its  trains  a 
of  speed,  and  give  the  usual  signals  of  approach  to 
a  crossing,  the  view  of  which  Is  Obstructed  by 
butldinga.  Chicago  ft  A  B.  Co.  v.  Dillon,  IS  Weal 
Bep.  28S.  123  HI.  G70. 

The  giving  of  the  Statutory  Signals  at 
docs  not  under  aU  circumstoncea  rei 
company  free  from  negligence  if  It 
at  an  undue  and  what  might  t>e  found  to  be  an  Im- 
proper aod  highly  dangerous  rale  of  speed  through 
a  village  or  city  more  or  less  densely  populated. 
Thompsoo  V.  New  York  Cent,  ft  H.  B.  B.  Ool  11 
Cent.  Bep.  Ml,  UO  N.  Y.  BBS. 

It  is  negligence  on  the  part  of  those  Id  Charge  of 
anirrcgulartraln  toapproachadai  _ 
at  a  blgb  rate  of  speed  wlthouc  n 
Wllllanis  V.  Kein(Pa.iai  W,  N.  C.  872. 

The  running  of  spocial  trains  off  sohedule  Ums 
or  at  an  Increased  speed  is  not  negligence  perSE. 
^Bt  Tennfsaee  ft  W.  N.  C.  B.  Co.  T.  Winters,  » 

Making  Hying  switches  on  a  public  highway  Id 
constant  use,  without  tbe  ear  t>elng  under  the  con- 
trol of  a  btakemao.  Is  grosB  negligence.  O'Cooniw 
V.  Hiasourl  Pac.  B.  Co.  13  Weat.  Hep.  b87,  M  Uo.  151. 

Although  a  traveler  Is  bound  to  keep  a  ehorp 
watch  for  cars,  yet  he  is  not  tiound  to  antlclpola 
that  defendant  would  make  a  flying  switch  acroai 
and  over  the  public  highway,— he  is  not  bound  to 
be  prepared  for  an  act  of  negligence  on  the  part 
of  the  defendanL  Ibid.  See  Wright  v.  Boston  ft 
A.  B.  Co.  K  New  Eng.  Hep.  725,  Itl!  Mass.  888;  Drain 
V.  Bt.  I/iuIs,  I.  M.  ft  S.  B.  Co.  2  Weat.  Bep.  IM.  H 
Mo.  67*:  LouLsrtlle,  N.  A.  ft  C.  B.  Co.  v.  Sotunldl;! 
Weel.  Bep.  648,  lOa  Ind.  T8:  ChlcagoftB.  I.  B.  Oo,v. 
UcdgGe.  3  Weat.  Bep.  B82.  lOG  Ind.  SK;  Hen  v.  Mis- 
souri Pac.  K.  Co.  1  West.  Bep.  BBB,  88  Mo.  671;  Oil- 
cago,  St.  L.  ft  P.  B.  Ckk  V.Welsh,  t  West.  Bep.  U). 


;ra  railroad 


Bboks  t.  Husoiibi  Pacdio  R.  Ga 


id  tbe  train,  or  could  have  been  beard  b; 
Urn  if  he  had  listened  carefullf,  or  If  It  was 
•fter  dark  in  the  eveninc,  from  6,10  to  6.25 
o'clock  P.  M.,  and  said  Haniey  had  stopped 
and  caietutly  looked  and  attenti rely  listeacd, 
that  he  could  have  seen  or  heard  the  train, 
lud  that  said  Hanlej  knew  it  was  about 
tnin  time,  and,  notwithstanding.  Bald  Han- 
ley  drove  his  team  and  hack  onto  the  railroad 
croesing  without  stopping  and  carefully 
looking  and  attentiTely  listening,  and  plain- 
tiff'a  deceased  husband  waa  injured  in  con- 
sequence thereof,  either  by  the  train,  or  hy 
reason  of  the  team  running  away,  upsetting 


the  back,  and  dragging  deceased,  or  other* 
wise,  tbe  defendant  ia  not  liable  for  any  in- 
jury so  done,  and  the  jury  should  find  their 
verdict  for  defendant,  whether  the  whlstl* 
was  sounded,  tbe  bell  was  rung  or  tbe  head- 
light was  lit  or  not." 

1.  It  is  contended  by  counsel  for  the  de- 
fendant that  the  court  committed  error   in 


hack  in  which  her  husband  was  a  passenger 
was  guilty  of  negligence  which  contributed 
to  the  injuries  which  resulted  In  his  death, 
and  that  tbe  doctrine  laid  down  in  TAangootl 


US  m.  B7K  Keller  v.  Mlchigaii  Cent.  R.  Co.  8  WertL 
Sep.  177.  n  Ulcli.  ISO;  Raffert?  t.  Ulffiourl  Pac.  R. 
Co.  IS  'West.  Hep.  £Sa.  Bl  Ho.  S3;  Yanoy  v.  Wabash. 
SL  L.  *  P.  B.  Co.  I£  West.  Rep.  S«).  S8  Mo.  138j  Bo- 
fan  T.  St  Louk,  K.  &  N.W.  R.  Co.  12  West.  Rep.  aST, 
«  Ho.  348:  BaltliDore  &  O.  R.  Co.  T.  Eean,  8  Oent. 
Bep.  nS,  W  Ud.  SH;  Lehigh  &  W.  B.  Coal  Co.  v. 
Lear  CPa-)  8  Cent.  Rep.  Vfl;  Woodaul  v.  New  York. 
I.  B.  *  W.  R.  Co.  9  Cent.  Rep.  1183, 100  N.  Y.  SM. 

The  imuaual  speed  of  a  tmin  la  not  negllgvinae  aa 
to  oaa  wbo  voluntarll;  placet  blmselt  upon  tbe 
tiack  wberehtthaattoiiS'btiobe;  aodtheoompanr 
will  not  beUalfla  nnleaa  thoae  In  ebarge  of  the  train, 
•Tier  dlaooveilnK  the  danger,  oould,  b;  reasonable 
•ndpropercar&hsTeavoldedtbelDlarT.  Bhaokle- 
ford  v.  LoulivUle  ft  N.  B.  Co.  84  Kr.  A  See  Free- 
nan  T.  Dulnth,  a8.ftA.B.C0.SL.B.A.IH,and 
Mta,  74  Ulch.  BO. 

Tbe  Geonda  Blatato  <Io«i  not  require  that  a  ttaln 
started  at  or  upon  a  public  oronlDK  should  be 
Bbeeked  and  kq>t  oheoked  while  passing  over  that 
«n>idnr.    Hams  T.  Oentral  R.  Co.  TS  Oa.  see. 


(  populous 

dtr.  because  tbe migioeeT  was  tern paiBiily  disabled 
from  ooDtroUIng  his  engiDe  by  sn  acoldent  received 
trom  tbe  lever,  whlcb.  alter  It  was  reversed  to 
AmtaK  steam,  aUpped  trom  lla  puitlonaiid  Btruck 
Um  a  vloleDt  tdow.  Farsons  v.  New  York  C  &  H. 
R.K.Oo.8  L.  B.  A.  «BB,  118  M.  T.  B». 

A  peiBon  aboat  to  cross  a  tracli  within  the  llmtta 
at  a  ol^  has  a  rlcht  lo  aaume  that  trains  wUl  not 
be  nm  at  a  Kieater  speed  than  allowed  by  oidl- 
unoe.  CtoneU  v.B.O;&*H.B.B.  00.88  Iowa, 
ua 

Wliere  tbe  horses  of  a  tiaTeler  In  a  cltj-  were 
ftig-fatened  by  a  train  panlng-  at  a  rate  of  speed 
prohftdled  by  the  oit;  ordlnanoe,  a  Suit  mar  be 
malntaltied  lor  hli  benefit  fortheuatutorrpeaaltr 
Imposed,  although  there  waa  no  actual  oollUlon. 
CUcMco  &  a  L  B.  Go.  r.  People,  «  West.  Rep.  740, 

aosu-mi. 

The  Mlistolppl  Bevlsed  Oode.whioh  prahlblts  the 
niDnliiK  of  nillroad  traloa  through  Inoorporated 
ettteaand  townsataKreaurrataot  speed  than  ilz 
mllea  par  hour,  and  makes  the  nilioad  oompaoT 
Bsble  for  an;  damage  or  Injury  wbioh  may  be  sus- 
tained by  anyone  from  such  trains  whUe  running 
at  a  greater  rate  of  speed  through  any  auoh  Inoor- 
--    -   ■    '-      r  town,  applies  '     " 


>  real  a 


rell  ai 


r.  Bond.  SB 


property  or  to  the  paraon.    Porterfleld 
^d-Bep.SBL 

"Die  Alabama  Code,  making  It  the  duty  of  a  rall- 
nad  to  oheck  tbe  speed  of  trains  lu  approaoblng 
■  pubUe  orDssInK,  has  no  referenoe  whatever  to 
stock  running  at  lai^te  and  not  Inbired 
bg.    KasbvUlA,  a  ft  at.  L.  B.  Oo. 


Where,  by  exoenlve  speed  upon  station  grounda. 
""'—■''  are  stampeded  and  run  down  and  killed 
upon  tbe  track  outside  the  grounds,  the  unlawful 
?  LaA. 


speed  upon  tbe  station  grounds  Is  the  proximate 
cause  of  tbe  Injury.  Btwy  v.Cbloago,  U.  &  St.  P. 
R.  Co.  TS  lowB,  408. 

ReoDvery  was  sustained  where  a  boy  of  eleven 
years  of  age,  driving  a  waron  OTOraatreet  cros- 
Ing,  was  Injured  by  an  engine  driven  from  a  depot 
yard  at  an  unusual  rata  of  speed.  Eetohum  T. 
Texas  &  P.  R.  Co.  SB  Ia.  Aon.  777. 

A  violation  of  an  ordlnanoe  regulatlDg  the  speed 
Of  a  train,  requiring  the  ringing  of  a  bell  at  a 
oroealngor  tbe  stationing  of  a  man  on  the  car  fur- 
thest from  the  engine  when  backing.  Is  negltgence 
per  M,   Brwln  v.  Bt.  Louis,  LU.&B.B,Oa.Iltlfo. 

am. 

In  HtBOurl  tbe  rule  is  that,  aside  fromstatutory 
or  municipal  regulation,  no  rate  of  speed  of  rail- 
road trains  Is  negllgenoe  per  se.  Maber  v.  Atlantic 
dt  P.  R.  Co.  M  Mo.  m;  Bell  r.  Hannibal  ft  St.  J.  R. 
Co.  12  Mo.  W:  Wallaoe  v,  St.  Louis.  L  H.  ft  8.  R.  Co. 
74  Mo.  6M:  Goodwin  t.  Chicago,  R.  L  ft  P.  B,  Co.  76 
Ho.  73;  PoweU  v.  Missouri  Pan.  R.  Co.  78  Ho.  80; 
Halo  T.  Hannibal  ft  SL  J.  B.  Oo.  IS  Ho.  App.  S88. 

Dutvof  Irotwlcr  approaiMno rallroaa  eroMno- 

A  traveler  approaching  a  railroad  croesing  must 
■top  and  look  and  listen  for  approaohlog  trains  be. 
fore  oroaaing.  Pennsylvania  R.  Co.  v.  Weber,  TO 
Pa.  1G7:  Wilcox  v.  Rome,  W.  ft  O.  R.  Co.  88  N.  Y.  3S8: 
Haven*  v.  Erie  B.  Co.  U  N.  Y.  2»:  Baxter  v.  Tioy 
ft  R.  R.  Co.  Id.  5021  Qortoo  v.  Erie  B.  Co.  4G  N.  T. 
my,  Allen  V.  Maine  Cent.  R.  Co.  BS  He.  111. 

The  failure  of  a  traveler  to  stop  immodlately  be- 
fore crossing  a  track  ti  negllgenoe  per  w,  and  a 
question  for  the  oourL  North  Pennsylvania  R.  Co. 
V.  Heileman,  U  Pa.  81^  Pennsylvania  B.  Co.  t.  Scale, 
78Pa.E04. 

Tbe  abscnoa  of  a  flagman  will  not  excuse  a  tiav- 
eler  In  relaxing  bla  care  and  watohlulaeaa.  Ho. 
Qrath  V.  New  York  Cent  ft  H.  B.  B.  Co.  fiS  N.  T.  188, 

The  failure  to  look  and  listen  li  not  per  se  con- 
tributory negllgenoe;  It  depends  00  olrcumstanoea. 
Terre  Haute  ft  L  R-  Co.  t.  Voclker.  US  nu  640. 

There  may  be  cIrcumEtancca  which  wlU  exouse 
the  taking  ot  the  usually  neiicssary  procnutlon  of 
looking  and  listening.  Chlcaeo  ft  R.  I.  R.  Co.  r. 
Hedges,  8  WesL  Rep.  SOT.  105  Ind.  6W. 

And  the  omission  of  thcee  precautions  will  not 
prevent  recovery  1(  they  would  not  have  availed  to 
avoid  the  oonsequenoca  of  the  railroad  oompany's 
negllgenoe.  Cleveland,  a  ft  Y.  R.  Oo.  v.  Crawford, 
S4  Ohio  81.  BSl. 

The  rule  that  one  about  to  oro«  a  railroad  track 
must  look  as  well  aa  listen  must  be  observed,  al- 
though his  view  of  the  track  and  a  ooming  train 
has  been  temporarily  obstructed  by  a  train  that  has 
Justpaned.  Fletcherv.ritohburgB.Co.  S  U  R.  A. 
748,  Its  UaSB.  in. 

Rut  If  a  traveler  by  looking  oould  not  see  thb 
train  in  question,  negllgenoe  by  not  looking  cannot 
be  Imputed  to  him.  Petty  v.  Hannibal  ft  St.  J.  B, 
Co.  B  WesL  Bep.  Sft,  SB  Ho.  808. 

Tbe  law  requires  a  listening  ss  well  as  a  locking 
for  a  ooming  train  by  a  traveler  at  a  oiOMlng;  and 
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UlSSOUSI  SUPBEU  COUBT. 


JVXMr 


T.  Bryati,  8  C.  B.  11.5. — that  a  passenger 
upon  the  vebicle  of  a  common  carrier  wha 
BUBtains  an  injury  which  ia  the  result  of  the 
concuirect  negligence  of  those  in  charge  of 
Buch  vehicle  tuid  third  persons  ts  so  identi- 
fied with  the  former  be  to  be  chargeable  with 
their  negligence  In  an  action  against  the 
latter,  and  therefor  only  entitled  to  recover 
damages  from  his  carrier. — should  govern 
the  case.  This  doctrine,  from  the  time  it 
was  first  announced  in  Thcrogood  v.  Bryan, 
1849,  though  afterwards  followed  bf  the 
Engliah  courts  for  a  time  {Armttrviig  v.  Zan- 
tathire  db  T.  R.  Co.  L.  R.  10  Exch.  47),  waa 
continuallj  subjected  to  adverse  comment 
and  crjticiam,  until  recently,  in  the  case  of 
The  Bernina  (Jan.  34,  1887),  L.  E.  13  Prob. 
Dfv.  63,  tba  whole  question  was  re-ei^am- 
Ined,  and  the  authorities,  Engliah  and  Amer- 
ican, reviewed  by  the  Court  of  Appeals  of 
Eogiand,  and  the  doctrine  condemned ;  and 
TlwrogooA  t.  Bryan,  and  the  cases  that  fol- 
lowed it.  cannot  any  longer  be  considered 
authority  even  In  England.  Lord  Esher.  M. 
B.,  thus  sums  up  in  the  Bernina  Cox: 
'After  ^vfng  thus  laboriously  inquired  Into 
the  matter,  and  having  considered  the  case 


and  we  think  that  with  the  exception  of  the 


weighty  observation  of  Lord  Bramwell, 
though  that  does  not  seem  to  be  a  flnal  view, 
the  preponderance  of  judicial  and  profes- 
sional opinion  in  England  Is  against  it,  an^ 
that  the  weight  of  judicial  opinion  In  Amer- 
ica is  also  against  it.  We  are  of  opinion 
that  the  proposition  maintained  in  it  Is  es- 
sentially unjust,  and  inconsistent  with  other 
recognized  propositions  of  law.  As  to  the 
propriety  of  dealing  with  it  at  this  time  ii» 
a  court  of  appeal.  It  is  a  case  which  from 
the  time  of  its  publication  baa  bMn  con- 
stantly criticised.  No  one  can  have  gone 
into  ...  an  omnibus,  railroad  or  ebip 
on  the  faith  of  the  decision.  We  therefore 
think  that,  now  that  the  question  is  for  the 
first  time  before  an  English  court  of  appeal, 
the  case  of  Thorogaod  v.  Bryan  must  be  over- 
ruled." The  doctrine  of  llurrogood  r.  Bryan 
has  received  the  sanction  of  some  Americaa 
courts,  notably  in  Lockhart  v,  LiehUnlhaUr, 
4d  Pa.  161,  and  others'  might  be  cited,  bat 
it  has  never  been  generallv  recognized  or 
Tollowed  in  this  country, — In  fact,  the  great 
weight  of  American  authority  Is  against  It ; 
and  to  this  conclusion  the  Supreme  Court  of 
the  United  States  arrived  in  the  recent  case 
of  LiltU  V.  natkelt,  116  U,  8.  866  [2/»  L.  ed. 
6S5],  after  a  thorough  consideration  of  the 
subject  and  a  review  of  tlie  American  author- 


Be  has  no  rlg-ht  to  Miiime  that  no  train  Is  ap- 
proaofatnK'  t  '■I*  view  la  obstructed,  trom  the  tact 
tliat  no  whistle  U  sounded;  sad  suoh  taot  cnnitot  be 
oonaldered  in  determining'  the  quretloo  of  h!a  Degll- 
BOnoe.  Cludnaati,  L  BL  L.  *  C  R.  Co.  v.  Howard 
(IndjaL-a  A.SS3. 

The  degree  of  core  tequlied  b;  a  person  wbo  la 
about  to  crtxn  a  railroad  tnat  fs  suah  care  as  oouJd 
be  reasonabJr  expected  of  an  ordlnsrll)'  prudent 
person  under  like  drcumstances;  andtblslsuBuaJI]' 
a  quGetlon  of  fact  for  the  inif  to  determine  under 
all  the  drcumsranoea  of  the  cose.  Omaha.  N.  ft  B. 
H.  R.  Co.  v.  O'Donnell,  ffi  Neb.  475. 
I  Obstruotloni  to  sl^ht  or  hcarlnir  In  the  direction 
of  an  approachlDBT  train  a>  a  traveler  noui  a  rail- 
road crowlng'requlrelDCreBAedaareonblflpart.  the 
laro  required  belngln  proportion lofhelncreeseof 
danger  tbatma/oome  from  the  uie  of  thehl((hwar 
at  Buob  ptaoe.  CtnclTinatl,  L  8L  L.  ft  0.  B.  Co.  v. 
Howard,  aavra. 

An  error  of  Judgment  in  stepping  upon  a  railroad 
tiaok  In  an  emerg^na;.  If  the  proof  ta  not  clear  as 
to  the  elements  of  time  and  space  on  wbleb  aueh 
Judument  was  baaed,  should  not  be  held  negllgeoce 
na  matter  of  law,  but  the  quefrtion  should  be  left  to 
the  jury.  Bembardv.  Rensselaer  ft  B.  B.Oo.1  Abb. 
App.  Ilea.  1S1;  Bmedta  v.  BrooUrn  ftB.  B.  B.  Co.  8B 
S.  T.  IS;  Weber  T.  New  Tork  Cent  ft  H.  B.  B.  Oo. 
BBN.T.156. 

A  peraoQ  killed  by  a  train  at  a  orosalng  is  pre- 
sumed to  have  observed  the  requisite  precautions; 
the  burdeDlBODtheoompanrto  show  the  oontrarr- 
Pen naxlv aula  R.  Co.  v.  Weber,  T8  Pa.  IW. 

The  evidence  as  to  the  negllgwice  of  a  person  In- 
jured at  a  street  croasinB  Is  properly  left  to  tbe 
Jury.  Hutchinson  v.  8t  Paul.  M.  ft  H.  R.  Co.  S! 
Mlim.m;  Corerv.MortberaFao.a.Oo.KUbin.  W. 

i>e[rrw  qf  tart  rsQutred  q/  IniDeter. 

One  who  approaoliei  a  railroad  croedng  where 

buUdlns*  obscure  the  track  on  either  dde.  who 

leaves  his  horasi  with  the  drtw.  about  twentr  feet 

9L.R.A. 


from  tbe  track,  walks  to  the  Crack,  looks  up  and 
dawn,  listens  and,  as  tbe  tnuik  (s  visible  for  only  a 
few  hundred  feet,  sees  and  hears  notblnE,  walka 
quickly  back  to  bis  team,  drlvfe  upon  the  track  aoA 
Is  Injured  by  a  train,  has  f  ulQlled  hia  duty  to  atop, 
look  and  listen;  and  the  oourt  should  so  Inaanot  the 
Jury.  Lehigh  Valley  R.  Co.  v.BrandQnalet.  8  Cent. 
Rep.  lU.  110  Pa.  eiO. 

A  oltlieD  who  on  a  public  highway  approaobes  a 
raltvay  traok,  and  can  neither  see  nor  hear  any  In- 
dicatfon  of  a  moving  train.  Is  not  chargeable  with 
negtlireaoe  for  aesumlag  that  there  <■  no  tar  suffl- 
olently  near  to  make  tbe  eroaslns  dangert/os.  Dod- 
Ohue  V.  Bt.  Louis.  T.  M.  ft  &  B.  Co.  •  Vest.  Bep.  SIB, 
01  Uo.  8BT;  Eennayde  v.  PaclflC  H.  Co.  U  Mo.  «iS; 
Tabor  V.  Mlwourl  Valley  R.  Co.  M  Uo.  EES. 

A  foot  traveler  crossing  a  railroad  tiack  by  a 
foot-path  near  a  higbway,  who  stops  to  look  anA 
listen  for  an  approaching  train.  butcanDotpereetra 
one  or  signals  of  one,  and  b^ns  to  oroM,  but  l» 
struck  by  a  train  appioachlng  suddenly  and  with- 
out warning,  and  wbo  la  otborvlae  In  Uie  eiareiaD' 
of  due  care.  Is  not  cbargeable  witb  neglliteDce  coo- 
trlbutlns  to  the  collision.  Baltimore  ft  O.  B.  Co-  t. 
Owhtga.  3  Cent.  Bep.  847,  K  Hd.  Ktt. 

If  the  statutory  warning  of  an  approaching  train 
Is  not  given,  the  traveler  la  not  bound  to  be  on  the 
alert  for  danger.  Bmst  v.  Hudson  River  R.  Oo.  IB. 
.  .  v_Ko^Y(,rtiOontR.Oo.«H.  T, 


Ha  hss  a  right  to  assume  that  the  company  wll> 
act  with  approprlato  care  and  give  tbe  usual  slv- 
nals.   I^bor  v.  Hlaaourl  Valley  B.  Oo.  IB  Ho.  8B8. 

The  degree  of  oare  required  of  a  pecaon  wbo  la 
about  to  orosa  a  railroad  track  It  saeh  ««i«  as  eooU 
be  reasonably  expected  of'an  ordinarily  pnident 
person  under  like  etrcumatanoea;  and  tbIaisuauBlly 
a  queatlon  of  fact  for  the  Jury  to  determine  under 
all  the  olraunistanees  of  the  oaaa.  Omaha,  N.  ftB. 
H.  B.  Oo.  V.  O'DocnelLfl  Neb.  411.  8eetuit«t» 
Fle(ch«c  V.  Fitohburg  B,  Oo,  (HaaaJ  S  L.  B.  A.  748. 

HMhlMi  asswnpttan  q^  rWc 

Where  a  party  reckleaaly  goes  uuon  a  raHroaA 

track  without  looking  or  lUtenlng  for  an  aivroaob- 


teaa. 
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Itiea.  Th»t  it  1i  muonnd  in  principle,  and 
•gklnst  the  weight  of  ftutbority,  is  amplf 
demonstrated  In  the  followlne  additional 
caaes :  CAopnuin  t.  jfete  Baten  R.  Oo.  19  N. 
T.  Ml ;   RattiBum  r.  Jfme    York   Cent.    A  H. 

B.  R.  Oa.  M  N.  T.  11 ;  Dyer  t.  SHe  B.  Oo. 
71  N.  Y.  838;  Bmrutt  v.  S«a  Jertty  R  dt  T. 
Co.  86  N.  J.  L,  226 ;  Nat  Tort,  L.  B.  <t  W. 
K  Oo.  ■».  auiabrtnna;  47  N.  J.  L.  161; 
Covington  Trantftr  Oo.  t,  Edly,  86  Ohio  8t, 
B6 :  Street  B.  (&.  f.  Eadie,  43  Ohio  Bt.  Bl, 
.  Wt  ~  " 
5«;  .  .  _ 
105  III.  364 ;  DanviOe  L.  &  A'.  TSimp.  Road 
Co.  T.  Stetairt,  2  Met.  (Kv.)  119;   LouUnlU, 

C.  S  L.  B.  do.  V.  Cote,  9  Bush,  728;  Timp- 
ttni  T.  Cloy  St.  R  Oo.W  Cal.  16S. 

The  question  has  never  been  paated  upon 
Id  this  court,  but,  lo  f ar  as  judicial  opinioD 
Dpon  this  sublect  has  been  expressed  by  the 
court  of  appeals,  it  has  been  In  bannun;  nitb 
the  general  current  of  Ajnerlcan  authoritv. 
Ilnat  r.  Mittoari  B.  Oo.  14  Mo.  App.  160; 
Keitd  T.  8t.  LouU,  0.  <t  W.  R  Oo.  S»  Mo. 


would  be  to  abrogate  a  we11-::cttled  rule  of 
the  common  law,  which  gives  a  right  of 
action  for  an  injury  resulting  directly  from 
the  joint  wrongful  act  of  two  wrong-doen 
against  eltber  or  both  of  such  wrong-doers, 
and  that  lU  effect  would  be  to  make  an  inno' 
cent  person  answerable  for  the  wrong  act  of 
another  over  whom  he  has  and  exercises  no 
control,  and  who  Is  neither  his  servant  nor 
his  agent,  that  argument  would  seem  un- 
necessary (whatever  the  authority  to  the  con- 
trary may  have  been)  to  show  that  such  a 
doctrine  ought  not  to  stand.  The  court  com- 
'"    '  '         I  fusing  to   instruct  the 


a.  The  error  complained  of  In  the  third  in- 
struction given  for  plalutlB  is  "that  the  court 
therein  assumes,  as  matter  of  law,  that  the 
failure  to  have  the  head-light  lit  or  burning 
at  the  time  of  the  alleged  collision  waa  neg- 
ligence on  the  part  of  the  defendant."  The 
uncontradicted  evidence  in  the  case  was  that 
the  collision  took  place  at  a  public  crossing 
about  a  mile  and  a  quarter  south  of  the  City 
of  Nevada,  on  the  16th  day  of  January,  with- 
in half  a  mile  of  another  crossing  south, 
about  6  o'clock  in  the  evening ;  that  the  night 
J — 1.   .1....  At..  .._<_  __ —  passenger  train 


a  dark :  that  the  train  n 


tutzaln.when  t^  so  dotng  be  would  have  been  mp- 
1irindorieiBpproach.be  la  gulltr  Otauch  oontrib- 
oloiT  negltceDoe  as  preoludes  a  recovery  of  dam- 
•SMincaeeof htalnjurroacaalonedtbereb}'.  Tay- 
lor V.  MlwonTl  Pao.  R.  Co.  8  West.  Bep.  770,  W  Mo. 
tSI;  Penujlvania  K.  Co.  v.  Coon,  S.IOent.  Rep.  823, 
Ul  Pl  UO;  Cban  v.  Maine  Cent.  R.  Oo.  K  New  Eag. 
Bep.nS,7SHe.Sta. 

Ha  Is  ffulltr  of  contributor]'  DCgUBcnce  vhloh 
•111  retleve  the  oompany  fiom  liability  notwlth- 
Mndloc  the  enKtacer  neolcoted  to  ring  the  bell  or 
blow  the  whittle,  aiasoook  v.  Central  Pao.  R.  Co. 
a  CkL  137. 
One  of  ordlnarr  faculUee,  hi  full  poaaesslon  of  tali 
light  and  hearing,  oronlngr  a  railroad  track  at  a 
Kreet  eroaslDg  with  which  he  was  aoqualuted,  on  a 
9u4  and  atoroiy  evenlDit,  without  stopping  to  look 
nUffen,  who  la  killed  by  a  train.  Is  guilty  of  Buoh 
oonUftnitoryneKllKeoce  aawOllustiry  the  Judge  In 
tUhigtbeouefromtbeJury.  Hynnlngv,  Detroit, 
L  fe  N.  B.  Co.  T  West.  Bep.  SU,  M  Mich.  98. 

ItlsneKlifrenoe  for  one  seeing  or  heorlns  an  ai>- 
proaehiHB  train  running  at  ordinary  speed  to  at- 
IcopttocroasthetracklD  trout  of  the  train.  Stale 
f.  Uiioe  Oeot  S.  Co.  1  New  Bng.  Kep.  !8e.  TT  He.  ESH. 
Where,  at  a  time  when  there  waa  nothing  to  prs- 
vnt  hie  Melns  hla  danger.  ■  peivon  hsedleesly 
Mpped  upon  the  track  Immediately  ahead  or  a 
Uils.the  factUiatonaccountof  the  nolle  he'could 
■otbeBi'  the  approach  of  tbaoaia  wlll:Dot  eiouae 
Ma  from  tbe  dutyof  usloff  hlseyeata  seetbdrap- 
l>roaGh.  Sabine  tB.T.R.Co.  v.Dean.TBTex. 78. 
An  Bltetnpt  to  oroM  •  railroad  track  Immediately 
In  fKmt  of  a  trail)  wbloh  It  to  doae  that  tbe  person 
k  tnMaotJy  itfuok,  and  which  be  oould  notpoeslbly 
biTekioked  for  without aeelDctogroMoareleasneea 
vbMi  lavoladea  any  reoovery  for  the  iDjurlee  re- 
cdved.  Xariand  v.  Plttibnrgb  ft  L.  B.  B.  Co.  128 
Falgr. 
A  penon  diivins  towards  a  raflroad  traok,  who, 
wbm  about  to  oiom  tbe  tiaok.  Is  warned  by  a  per- 
■rasbndlna  near  of  the  approach  of  a  train,  but 
P>r>iioattantioD.andwboalaobaa  opportunity  to 
loek  ind  ttatco,  but  neglaols  lo  nae  ordinary  caution, 
k  foDty  of  omUtbutory  neffUsenoe  whiob  will  bar 
I  iwovery  for  personal  lolurlei  nBtalned  by  a  ool- 

iLaA. 


Uelan  with  the  train.  Hairli  v.  Miimeapolis  &St. 
L  a  Co.  87  Minn.  47, 

To  walk  along  the  inlddlp  Of  a  railroad  track  be- 
tween croeslDgs  when  It  Is  dark,  and  without  know* 
log  and  rcmembednic  whether  a  train  1b  due  or  not. 
and  wtttiout  looking  out  In  both  dinictlonH  for 
trains  that  may  be  due.  and  without'  listening  at- 
tentively and  amlously  for  tbe  roar  and  rattle  of 
machinery,  aa  well  as  lor  the  lound  of  bell  or  whit- 
tle. Is  gross  nesUffenoe.  Central  B.  k  Bkg.  Co.  v. 
Smith,  78  Oa.  aot. 

A  person  who  undertakes  to  drive  a  team  of 
hoTses  atlaohed  to  a  wagon  hctoib  b  railroad  cross- 
ing cannot  recover  for  personal  injurlee  InHloted 
by  the  running  away  of  the  frlshtened  team. 
tJnloQ  Pao.  B.  Co.  v.  Hotoblnson,  8>  Kan.  ISG. 

ContrilnUorv  fanU  titfeat*  rteovem- 

Negligence  of  the  railroad  company  In  falling  to 
obaerve  the  obligation  Imposed  on  It  by  statute  of 
signaling  Its  approach  will  oot  excuse  one  who  lut- 
talni  on  Injury  at  b  orofBtng.  through  hla  own  want 
ot  care  and  dlUgeuoe.  For  no  one  shall  reoover 
damages  for  an  Injury  not  purposely  or  wantonly 
Inflicted,  to  whIob  bit  own  oegtlgenoe  contributed. 
Cincinnati.  H.  *  I.  B.  Co.  v.  Butler,  1  Weet,  Rep.llH 
iceiud.  Bl;  Preemao  v.Duluth,S.S.*A.  B.Co.81* 
B.  A.  SH.  and  note,  »  Mich.  86. 

A  traveler  will  not  be  exonerated  from  the  pre- 
auioptlon  of  oontributory  negligence,  if  it  appeari 
that  by  the  exercise  of  dillgenoe  be  might  have 
avoided  the  Injury.  Cluoinuatl,  H.  ft  L  B.  Co.  v. 
Butler,  supra. 

Tbe  law  lays  It  down  clearly  that  a  man  must  look 
and  listen.  And  If,  by  looldng  and  llsteolng,  ha 
could  aeoertain  the  approach  of  a  train,  and  failed 
to  do  so,  be  Is  guilty  of  cootrlbutory  negligenoe. 
and  cannot  reoover.  Ibid.:  Stubley  v.  London  ft 
M.  W.  B.  Co.  L.  a.  1  Bich.  IB;  Chase  v.  Maine  Cent 
B.  Co.  1  New  Bng.  Bep.  BIB,  78  Me.  S«;  Hoaoey  T, 
Long  Island  H,  Co,  US  N.  T.  1»;  Greenwood  v. 
Philadelphia,  W.  ft  B.  B.  Co.  e  L.  B.  A.  «,  Ul  Fa.  Rft 
Fletcher  v.  PlWhburgh  B.  Co.  8  L.  B.  A.  7<S,  Ul 
Han.  131;  Colon  B.  Co.  v.  State  (Md.j  March  18.  Wa 

One  wbo  sees,  oroonld  baveseenlf  be  bad  loiAed, 
and  haa  the  taoiilUes  to  underatand,  tbe  dangeia  " 
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from  JopHn,  going  nortb  to  Easssa  Citj, 
aud  was  running  at  about  twentj'five  miles 
an  liour,  Tbe  court  submitted  to  the  Juir 
the  queatioD  whetheT  the  head-light  vaa  ift 
and  burning  aod  whether  it  was  dark  at  the 
time  of  the  collision;  and  if  It  was  dark, 
and  the  head-light  was  not  lit  or  burning, 
whether  the  collision  occurred  in  consequence 
of  the  omission  to  have  the  head-light  lit 
and  burning.  All  the  disputed  facts  were 
submitted  to  the  Jury.  "The  court  takes 
Judicial  notice  of  tbe  power,  speed  and 
management  of  railroad  trains  and  of  common 
experience."  "Where  the  facta  ore  undis- 
puted, the  question  whether  they  amount  to 
negligence  or  not  maybe  one  of  law  or  fact." 
Pierce,  Railroads.  816. 

"We  agree  that  it  is  the  province  of  the 
jurv  to  .  .  .  declare  the  law  on  the  facts 
as  found.  In  some  cases  tbe  question  of  neg- 
ligence may  be  determined  by  the  court  on 
the  facta  found  or  admitted.  .  .  .  Where, 
from  the  facts  found  or  agreed  upon,  tbe 
question  of  negligence  is  one  about  which 
reasonable  minds  may  differ,  it  should  be  left 
to  the  jury  to  make  the  deduction  from  all 
the  circumstances  to  determine  tbe  ultimate 
fact."  Tabler  v.  Hannibal  ifi  St.  J.  B.  Co. 
98  Mo.  78,  11  West.  Rep.  «8. 

"If,  upona  given  state  of  facts,  negligence 
can  be  clearly  asserted,  then  the  court  may 
■0  declare ;  but,  if  reasonable  minds  may 
differ  as  to  the  conclusion  to  be  drawn  from 
the  given  facts,    then  the  question  of  negli- 


gence must  be  determined  from  all  the  aor- 
rounding  circumstances.  The  question  ot 
negligence  then  becomes  one  of  mingled  law 
and  fact  and  must  be  determined  by  toe  Jury. " 
BaJT]/  T.  Sannibal  tft  St.  /.  B.  O).  08  Mo. 
02. 

"If  the  facta  are  such  that  all  reasonabl* 
men  would  be  likely  to  draw  from  them  the 
same  inferences,  tbe  question  of  negligence 
is  one  of  law  for  the  court :  but,  if  they 
might  differ  as  to  the  conclusion,  the  question 
is  one  of  fact  for  the  jury.*  Fierce,  Rail- 
roads, 816. 

These  quotations  from  the  authorities  deflna 
as  well  aa  may  be  the  limit  upon  the  power 
of  tbe  court  to  declare  when  an  act  is  negli- 
gent. Reasonable  minds  might  well  differ 
as  to  whether  a  railroad  company  was  guilty 
ot  negligence  in  not  having  a  watchman 
stationed  at  a  particular  crossing,  because  th* 
stationing  of  watchmen  at  all  crossings  ia 
not  the  common  and  usual  means  of  warning 
adopted  by  prudent  railroad  companies ; 
hence  It  was  error  for  the  court  to  declare, 
as  matter  of  law,  that  the  absence  of  bu(^ 
watchman  was  negligence,  as  was  held  In 
WelscA  V.  RannitnU  &  St.  J.  B.  Co.,  72  Mo, 
4S1.  But  it  is  not  possible  that  reasonable 
minds  could  come  to  any  other  conclusion 
than  that  the  failure  of  those  having  in  charge 
a  passenger  train,  runninr  through  a  popu- 
lous country  at  the  rate  oi  twenty-five  roilea 
an  hour,  approaching  a  crossing  near  the  sub- 
urbs of  a  city,  in  the  night-time,  on  a  dork 


which  he  la  aiposed,  is  obarKed  with  a  knowledge 
of  them;  and  hiitnUuretoHot  upon tbatkaowledge 
as  a  prudent  and  oautioua  man  would  act  undei 
like  cIrcumstSDOeB  la  neicllKence  wbioh.  notwith- 
Moodlng  tlie  DesllKenoe  of  the  defendant,  will  do- 
f«at a reoDverj.   Olasuock v. CeDtralI>ao.S.  Co.73 

Oai-iar. 

If  the  Injured  party,  by  kmUns  up  tbe  track  In 
the  direction  ot  the  approaohliiK  train,  oould  have 
■eeo  It  In  time  to  haveavolded  the  Injurj.hls  ( 
BlOD  to  do  go  was  neicIlKenoe.  ICyimlng'  T.  Detroit. 
I.  A  N.  R.  Co.  T  West.  ilap.  SET,  U  HIcb.  IB. 

If  one  Is  Injured  at  ■  railroad  oroasliig:  by  a  pass- 
Ins  tmln  or  locomotive,  wblcb  might  have  been 
seen  if  he  had  looked,  or  heard  If  he  had  Uateoed, 
presumptively  he  Is  gulity  of  contributory  neBll- 
gence;  aod  K  thia  preaumpUon  Is  oot  repelled,  a  re- 
covery tor  tbe  Injury  cannot  be  had.  Ch»»o  v. 
Halne  Cant.  R.  Co.  nipro. 

II  tbe  plaintiff  at  the  time  of  crosflng  the  track 
oould  bare  heard  tbe  train,  seen  the  smoke  of  tbe 
enrlne  and  have  avoided  the  collision  by  not  at- 
(emiitlDK  to  cnm  or  by  urKlng  her  horse  out  of  a 
walk,  defendant  was  not  liable  though  ilgnati  re- 
quired by  the  St.  Loula  Ordluauoe  of  January  tS, 
18TT,  were  omitted.  Neler  v.  Missouri  Fac  B.  Co. 
{Mo.>  4  West  Hep.  5»T. 

One  who  Is  appiooobln);  a  railroad  with  a  team, 
knowing  that  a  train  is  coming,  but  not  the  dlrso- 
tlon  It  is  running,  and  Is  unable  to  have  a  view  of 
the  track  In  one  direction.  Is  neellgent  In  nttompt- 
Ins  to  croea  the  truck,  unless  he  exercisea  BUfflcleot 
oere  to  determine  that  the  train  is  not  on  tbe  part 
of  the  tmok  concealed  from  his  view.  wUhin  a  dis- 
tance which  would  deter  s  man  of  ordinary  pru- 
dence from  attempUns  to  cross  tbe  track.  QrlCBD 
T.  Chicago.  H,  L  4  P.  H,  Co.  »B  Iowa.  838. 

The  fact  Ihat  a  train  is  behind  time  and  li  run- 
nlDg  faster  than  lis  usual  speed  does  not  ezouse  one 
attempting- to  arossthe  track  tram  ezerdilos  all 
tbe  care  and  caution  required  otbim  when  the  (rain 
9  L.Q.  A. 


Auto  A 

If  plalDtiff  or  deceased  was  guilty  of  negllgenoe 
coDtrltnitlag  directly  to  the  Injury  hB  cannot  »- 
cover  although  the  negligence  otithe  defendarit  la 
conceded.  Huelsenkamp  v.  CItlzeiM  B.  Co.  U  Mo. 
Or,  Matthews  v.  8^  Louis  G.  &  K  Co.  GB  Ho.  4T4; 
Taylor  v.  Missouri  Pec.  B.  Oo.  S  West.  Sep.  £70.  M 
Mo.  IGIi  Bel!  v.  Hannibal  ft  St.  J.  EL  Co.  1  Weac  Bep. 
381.  ee  Mo.  £09;  Bplva  v.  OSBge  Coal  ft  MIn-  Oo.  4 
West.  Hep.  68.  88  Mo.  «;  Sullivan  v.  Hannibal  ft  St. 
J.  K.CO.  4W(BLBep.  tSl,e8Mo.l<»;  Harrtav.Haa. 
nibal  ft  St.  J.  R.  Co.  S  West.  Rep.  412.  SB  Ho.  tS3t 
Thorpe  v.  Mlasoorl  Fac.  B.  Oo.  8  West.  Kep.  OTl,  SB 
Mo.  DGO;  Yancey  v.  Wabash,  LSt.  L.  ft  F.  K.  On.  U 
West.  Bep.  290,  98  Uo.  133:  Owens  v.  Kansas  City. 
et  J.  ft  C.  a  li.  Co.  96  Mo.  IflGr  Loeffier  v.  Uiasourl 
FacB.  Co.  SeMo.  arT;  WlUhmis  v.  Kansas  City,  S.  ft 
M.  B.  Co.  Id.  £T&;  Erwin  v.  St.  Loufi,  I.  M.  ft  S.  B. 
Co.  Id.  taOi  Sohlereth  v.  Missouri  Fac.  R.  Co.  Id.  ECtti 
Curley  v.  Missouri  Fee  B.  Oo.  88  Mo.  13;  Barker  t, 
HannibolftSt.  J.  R.Co.  gSMo.SO:  Evans  ft  H.F.Ql 
Co.  V.  St.  Louis  ft  S.  F.  R.  Co.  IT  Ko.  App.  ffll. 

But  where,  after  the  negligence  ot  plaintiff,  or  de- 
ceased, defendant  mlgbt  have  avoided  tbe  Injury 
by  the  exercise  ot  proper  oare,  plalntUT  may  re- 
cover. Horrlssey  v.  Wigglna  Ferry  Co.  13  Mo.  BSO; 
O'Flaherty  v.  Union  B-  Co.  <£  Mo.  10;  Bine  t.  CU- 
COKO  ft  A.  B.  B  Co.  8  West.  Bep.  880.  88  Ho.  BOk 
Bergman  V.  St.  Louts,  I.  U.  ft  8.  B.  Oo.  (  West.  Rsp, 
GW.  Id.  878;  Kelm  v.  Union  B-  ft  T.  Co.  T  Wort,  Bep. 
lU,  W  Mo.  31:  Dunkman  t.  Wahash,  St  L.  ft  P.  B. 
Co.  10  Weet.  Rep.  888,  9G  Uo.  »;  Kelly  T.  Unloa  "B. 
AT,  Co.  llWest.Rep.7!l,96Mo.erV;ODen(herv.St. 
Louis,  I.  H.  ft  a.  R.  Oo.  11  West.  Bep.  TK.  WHO.  Mtt; 
Williams  V.  Kansas  City.  B.  ft  M.  B  Oo.  BeHo.f)& 
BuUlvan  v.  Missouri  Fac.  B-  Oo.  BT  Ho.  IIL 


ConasK  V.  Ix>wb, 


act  of  negli- 
gence. Thla  is  a^conunon  and  necessary 
meaiw  adopted  by  all  railroad  companies  for 
the  protection  alike  of  thoee  rightfully  on 
the  train,  and  on  the  track,  or  approaching 
it.  Id  tbe  night-time.  No  engine  U  con- 
■tmcted  ^thout  sucti  a  light,  and  no  train 
Is  run  In  the  night-time  oy  any  railroad 
compaDj,  under  any  ordinary  circumatancea, 
without  having  it  lighted.  This  Is  a  fact 
kDciwii  to  all  resaonaole  minds  by  common 
experience,  and  the  court  committed  no  error 
In  declaring  that  it  was  negligence  if  the 
defendant's  servants  failed  to  have  such  light 
lighted  and  burning  at  the  time  of  the  col- 
Itflon.  It  is  tlte  duty  of  those  approaching 
a  railroad  track  at  a  public  crossing  in  the 
night-time  to  look  that  they  may  see  an  ap- 
pioachinK  train,  and  the  correapondiag  duty 
Is  imposM  upon  the  employes  of  the  railroad 
oomiwny  to  have  the  light  burning,  by 
meana  iH  which  the  approach  of  the  train 
may  be  Ken  by  those  whose  duty  it  is  to 
look. 


injury  resulting  from  or  occasioned  by  the 
negligence,  unakillfulness  or  criminal  intent 
of  any  officer,  agect,  servant  or  employ6 
whilst  running,  conducting  or  managing 
any  locomotive,  car  or  train  of  cara."  Itev, 
Btat.  1879,  g  2131.  The  neRlleence  In  this 
case  was  that  of  the  employ&  of  the  defend- 
ant in  failing  to  give  the  statutory  signal, 
or  in  failing  to  have  the  heod-ltght  lighted 
and  bumiuf.  Either  was  negligence  of  the 
employes  whilst  running,  conducting  or 
managing  any  locomotive,  car  or  train  of 
cars :  and  in  the  application  of  this  section 
"it  can  moke  no  difference  whether  the  neg- 
ligence resulting  in  death  is  a  breach  of  a 
statutory  or  a  common-law  duty."  OrwnpUg 
T.  Hannibai  A  8t.  J.  R.  Co.  98  Ho.  84 1  King 
V.  MUtouH  Pad.  B.   Co.  88  Uo.  28S. 

Finding  Tumscfth^mTOTtauigned  vuB  taiMn, 
Vte  juiigmenl  it  aprvud. 

All  concur,  except  Ba^^Iay,  J.,  not 
sitting. 


INDIANA  SUPREME  OOTJRT. 


Jolu  K  CONaBR  tt  at.,  AppU., 
Lonba  LOWS  *t  oL 


seaslDu  to  oontlnTenC  upon  the  event  wblcb  da 
teata  the  precedent  estate,  and  be  Is  enUtled  ti 
take  advantage  of  the  problblced  sot. 
t.   When  an  estate  la  Kl-vearto  one  ten 
lUb  with  the  remaiDder  to  Us  beln,  the  law  b] 


Hon.— Clafmtmtitndar  wtSnHUtOMept  tit  proefi- 
lonacMowAolc. 
One  dalmlnr  under  a  will  must  accept  Its  provit- 
loM  M  a  whole  or  not  at  all.   Woolsr  v.  Schrader, 
IWa«.Bap.4aE,lUIU.n;  Brown  v.  Fltner,  SB  HI. 

m. 

nien  Is  an  implied  oondltlon  that  be  who  acoepla 
>  benallt  under  a  will  shall  adopt  Uie  whole,  oon- 
ttmnlDy  to  all  Its  provlalons  and  renounoInK  every 
■Isbt  iDoonalatent  with  it  Dlteh  v.  Benoott,  S  West. 
Bap.  UC  UT  HI.  3ftl  Jarman.  Wills,  Mt. 

Onenotanbefrcan  take  only  upon  the  condition 
iipnnir  created  br  the  wUl;  and  where  that  oon- 
OUoD  fails,  the  elaim  under  tbe  devise  falls.  Olb- 
MD  T.  Bermour,  I  Wert.  Rep.  KI,  IDS  Ind.  tSS. 
OMlncKon  b«ttMmi  mmb  a/ IlmUatfon  ond  word)  (rf 
condUion. 

Words  of  thnllatlon  mark  the  period  wUoli  to  to 
toermne  the  estate;  tnit  words  of  condition 
mder  the  eMate  liable  to  be  defeated  In  the  loter- 
MBdlite  time.  If  the  event  ezprcosed  In  the  oondl- 
^^at  wises  before  the  determination  of  tbe  estate 
v  completion  of  tbe  period  described  bj  the  Uml- 
nUoa.   Bummttv.Tonnt,aW(«i.Bep,DB8,t(»Ind. 

TIis  one  speolfles  the  utmost  Urns  of  conthmanoe, 
•DdUwotber  m«ck«some  event  which,  if  It  takes 
vises  la  the  course  of  that  time,  will  defeat  the  m- 
ktfc  JMd„- 4  Kent.  Com.  im 

Tbe  word  "pro  vtoo"  li  an  spprooTlBte  one  to  oon- 
■ftule  a  oooiraon-law  oondlUon  In  ■  deed  or  will; 
Mlt  has  tmjuentl;  been  applied  as  expreeilns 
Hnplr  a  covenant  or  Umltatlon  In  trust.  Stanley 
*-  Odt.  n  O.  a.  G  Wall.  US,  UL.ed.UZ, 

•  L.R.A. 

Pee  also  35  L.  R.  A.  360. 


In  tbe  sentence.  "I  will  and  bequeatli  to  my  wife 
all  my  estate,  both  real  and  personal,  bo  Joogaiihe 
remains  my  widow,"  the  words  "bo  long  as  she  n>- 
maJDS  my  widow"  sre  in  the  strtcicat  lenee  words 
of  Ilmttatloo,  and  not  of  condition,  and  are  not 
within  the  purview  of  Rev.Scat.  1881,9  2567,  dealer 
Ing  that  "n  devise  or  bequeet  to  a  wife,  with  a  oon> 
dlUonlnreetralnt  of  marrtase,  shall  stand,  but  the 
condition  shall  be  void."  The  words  specify  the 
of  the  devisee  as  the  utfiost  time  of 
1  of  the  esute  devised  to  her;  and  they 
do  not  mark  or  Indicate  any  event  ihe  occurrence 
or  which  In  tbe  Intermediate  time  will  defeat  such 
estate.  BummIC  v.Youiit.aWe8t.Bep.<iei,mind. 
lOS;  Harmon  v.  Brown.  G8  Ind.  tOJ. 

If  a  man  desires  to  devise  hto  wife  on  estate  for 
life  or  In  fee.  aod  so  eiprsesee  himself  in  his  will, 
and  makee  It  dependent  upon  the  condition  that 
she  should  not  marr?.  tbe  oondltlon  Hill  be  rcgrard- 
ed  SB  in  f  errorcm  and  void.  Such  oondltlon  will  not 
out  down  on  estate  to  a  period  lees  than  that  to 
which  It  Is  limited.  Summit  v.  Taunt,  supm. 
Oondttlons  precedent. 

If  the  langna^  of  the  particular  clause,  or  of  the 
whole  will,  shows  that  the  act  upon  which  tbe  es- 
tate depends  most  be  performed  before  the  estate 
can  vest  the  condition  Is  precedent:  and  unless  it 
Is  performed  the  devisee  con  take  nothing.  Flnlay 
V.  Slag,  28  IT.  B.  S  Pet.  846,  T  L.  ed.  TDl. 

A  devise  to  A  on  oondltlon  that  he  shall  nUTry  I^ 
If  unoontmlted  by  other  words,  tak«a  efleot  Imme- 
diately, aud  tbe  devisee  performs  the  oondltloa  It 
be  marry  B  at  any  time  during  bis  11^   IMd. 

In  this  country  a  oondltlon  which  la  teaseaable 


Iaduka  Sutbxkii  Coubt, 


Jure, 


an  mrbltmr  rule  Tcati  the  whola  otata  In  tbe  so- 

8>  nta  frord  *'halrai'*whcafoundlii«iWll], 
will  be  oonatniad  u  «  word  of  limitation,  avan 
Bitlionchthe  testator^  lutsDtlon  may  be  tberebr 
trostnted.  unkn  11  olearlr  appear*  from,  (he  con- 
tozt  that  the  word  «M  not  <ued  ai  a  word  ol  lim- 
itation bat  of  puTOhaae. 

.4.  Wta«i«Mi«vU,t«ladwlMctto(MMfiH> 
lUto  npon  m  oonditloii,  with  remalader.  In 
OBM  of  Di(  death  or  reFueal  tooomply  therewith, 
to  his  *'lawtiil  heirB."  the  wordi  "  lawful  heln" 
wUl  be  coDBtrued  as  i^'nonymoui  with  "ohUdren" 
and  ai  being:  wordi  of  porohafle,  aod  the  eotlre 
Mtale  wlU  not  unite  In  the  anccetor;  but  In  case 
be  falls  to  oompl;  with  the  oondlUoohlt  ohlldren 
wlU  be  entitled  to  the  eBtat& 

(June  II,  lasoj 

AppffiAT.  br  plaintiff!  from  a  Judgment  of 
the  Circuit  Court  for  Falton  County  sus- 
taining a  demurrer  to  ttie  complaint  in  an  ac- 
tion brougbt  to  recover  posaeaaioD  of  certain 
real  estate.    Beterud. 

The  facts  aro  fully  stated  in  the  opinion. 

Mettrt.  JaniBB  B,  BIbler  and  Bolinmii  A 
Staphenaon  for  appellants. 

lletrrM.  Bawl«7  s  BaJcer  and  Eaalck  A 
HoDtKomcrT-  for  appellees. 

Mitoliallt  /.,  delivered  the  opinion  of  tbe 

The  coatTovenj  here  la  over  the  construc- 
tion of  a  clause  in  tlie  last  will  and  testament 
of  Lewis  B.  Conger,  late  of  Fulton  County, 
deceased,  which  reads  as  follows:    "My  I>e- 


.  .  i  wife  Hannah  la  to  have  and  to  hold 
the  two  above -described  pieces  of  land  dur- 
ing her  lifetime.  At  ber  decease  I  will, 
devise  and  bequeath  the  same  to  mv  sod 
Samuel  M.  Conger,  during  his  natural  life- 
•'■ne,  provided,  he  will  live  on  and  occupy 

i  same.     At  his  death  or  his  refusal  to  live 

or  occupy  the  same,  then  and  in  that  cuae, 

_.  well  as  at  the   said    Samuel  H.   Conger's 

death,  I  will,  devise  and  t>eque&th  the  aame 

to  the  said  Saiauel  M.  Conger's  lawful  heirs. ' 

Tbe  testator  died  in  1874,  and  at  the  time 
of  his  death  his  son  Samuel  H.  Conger  had 
(our  liildren  living,  lx)rn  In  lawful  wedlock. 
Others  have  been  born  to  him  since.  Tbe 
testator's  widow  died  In  1B80.  Upon  the 
death  of  his  mother,  Samuel  M.  took  poasea- 
sion  of  the  farm  devised  to  him  as  above,  and 
occupied  it  with  his  family  until  the  21st 
day  of  May,  3886,  when  he  conveyed  it  by 
warranty  deed  to  Louisa  Lowe,  wife  of  Peter 
D.  Lowe,  since  which  time  he  has  ceased  to 
live  upon  or  occupy  the  land. 

This  suit  is  by  the  children  of  Samuel  H. 
Conger,  who  is  Still  In  life,  their  claim  being 
that  under  the  will  of  their  grandfather  the 
title  vested  in  them  and  that  they  became 
entitled  to  the  possession  when  their  father 
abandoned  and  conveyed  away  the  farm. 

It  is  abundantly  clear  that  the  purpose  of 
the  testator  was,  (1)  to  create  an  estate  for 
life  in  his  widow,  with  a  remainder  over  for 
life  to  bis  son  Samuel  M.  ;  and,  (2)  to  limit 
tlie  fee  over  to  the  "lawful  heirs"  of  his  son. 
the  limitation  over  to  take  effect  in  posses- 
sion, either  upon  the  refusal  of  his  eon  to 


•a  a  oondtdon  asalDSt  dlipntlngr  one's  will,  as  belns 
In  oonformit;  to  Bood  polloj  In  pieventJon  of  Ild- 
ffatlon,  will  be  held  valid  and  binding.  I  Redf. 
Wills,  chap.  E,  I  la,  pl-  S^  Cooke  v.  Turner,  U 
Btm-tse. 

"If  anr  or  either  of  my  ohUdren  shsU  eotet  a 
eaveatasalnttthlB,  mr  will,  he  or  tbey  shall  pay 
allezpensea  of  both  aides,"  la  a  BOod  coDiiltlon  In 
a  will,  without  a  Elft  over,  BKBlost  a  deviaee  tablor 
real  estate  under  the  wIlL  Bolt  v.  Bolt,  B  Cent. 
Bep.  800,  42  N.  J.  Bq.  388. 

A  oonditloD  pmoedent  Ihat  a  provision  in  favor 
of  a  ealtU  <iue  trvtt  shall  not  vest  until  bis  debts  ere 
paid,  and  a  condlUoD  subsequent  that  It  ihalJ  be  de- 
tested and  forfeited  by  hl»  insolveooy,  with  the 
hmitaLlonOTartooDOtherperson.areralld.  Nlohol 
T.  Levy.  IS  IT.  8.  G  WalL  tS8. 18  L.  ed.  SW. 

Tbe  Dourt  will  not  construe  a  condition  Imposed 
by  the  te«tnt«r  as  a  condition  precedent,  where  the 
performance  of  It  is  liable  to  be  made  Impossible 
by  the  act  o(  God,  or  Inevitable  accident,  without 
fault  on  the  put  of  tbe  legatee  or  devisee,  if  at  the 
Mune  Ume  It  appean  that  the  testator  designed  to 
make  tbe  gift  depend  upon  the  option  of  the  bene- 
fldary  to  be  czerolsed  under  tbe  oiroumstanoea  ez- 
inlnK  when  the  will  was  made,  and  not  upon  events 
over  which  he  had  no  controL  Decrow  v.  Moody, 
13  Me.  103:  Alslabfe  v.It]oe,SIIadd.aia,8  TaunLlU, 
*  a  C.  l.  1B6-1T1;  Burchett  v.  Woolward,  1  Turn,  ft 
R.  U^  Merrill  V.Emery.  10  Plok.  GOT;  Flnlayv.  KfOK, 
IB  D.  B.  S  Pet.  KM,  7  L.  ed.  TOI;  Hughea  v.  Edwards, 
K  U.  6.  B  Wheal.  IBS,  S  I.  ed.  lit;  £  Btory,  Eq.  Jur. 


If  tbe  act  doea  .  . 

big  of  the  estate,  but  may  aocompany  or_foUow  It, 
BI^RA. 


If  this  Is  to  Im  colleoted  from  the  whole  will,  the 
condition  Is  subsequent.  Flnlay  v.  King,  28  U.  6.  8 
Pet.  B«a.  7  L.  ed.  701. 

Conditions  Buheequent  as  to  gifts  of  personalty 
are,  in  accordaooo  with  the  rule  Of  the  dvU  law, 
beld  to  be  void.  In  ttrrorem  merely.  If  (here  be  no 
gift  over;  but  if  there  be  a  gift  over,  tbe  oondltloa 
Is  good,  snob  girt  over  being  sufficient  evideac* 
that  they  were  not  meant  to  be  In  ttrrorem  only. 
It  has  also  been  held  that  this  doctrine  Of  the  ns- 
cesBltyof  a  gift  over  has  never  been  applied  to 
devises  of  real  MtBt«.  Holt  v.  Holt,  S  Cent  Rep.  801. 
42  N.  J,  Kq.  388:  Bradford  v.  Bradford,  IB  Ohio  St. 
MG;  Chew's  App.  U  Pa.  ££8:  Powell  v.  HorBao.  I 
Tern.  DO;  Loyd  v.  Bplllet,  S  P.  Wmt.  BU;  Morrla  v. 
Burroughs,  1  Atk.  VM;  S  Bedf.  WiUa,  SSe,  1 31;  T%«obL 
Wills,  IGS-lEiS;  XWma  Bxn.  UIB;  Jarman,  Willa,  B. 
kT.ed.G8S. 

Where  a  devisee  takes  real  estate  at  the  expiration 
of  a  life  estate,  upon  ooodltlon  that  he  maintains 
tbe  life  tenant  and  provides  tor  her  decently,  from 
the  prooeeds  of  the  real  estate  or  otherwise,  and 
for  tbat  purpose  helsauthorited  to  use  the  real  es- 
tate by  farming  the  same,  and  In  case  of  hb  failure 
provide  for  the  life  tenant,  she  Is  empowered 

men  to  provide  for  her,  In  her 

the  estate  upon  aeadlUonaub- 
~  sn.1  New  Bng.  Bep. 
aaTTHe.lU. 

If  he  lalls  to  perform  the  condition  sabaeqaant, 
the  heirs  of  the  devisor  have  a  right  to  create  a  tor. 
telture  by  an  entry  therefor,  although  the  will  ood- 
lalned  no  clause  to  that  effect.  Such  a  forfeltura 
wnnotbeentorcedbyprooeedtngslncqulty.  IMd.; 
Thomss  V.  KeDOrd.  t!  Me.  GOO;  i  EeDl.Oom.  IIB;  etor^. 
Bq.  1 1819:  Smith  V.  Jewett,  «D  N.  H.  S3i. 

Where  a  condition  subeequent  Is  broken,  it3Mt 
may  be  given  upon  equltalile  terms;  but  where  It 
]  is  preoedeut,  snd   neither  fulfilled  nor  waived* 
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«ocapj  tba  luiA,  or  upon  hla  death.  Bhortlr 
•zprewed,  the  deviM  was  to  Samuel  U. 
CoDger  for  life,  upon  condition  that  lie  oc- 
CI1P7  tbe  estate,  wiUi  a  limitation  over  in  fee 
to  nia  "l&wlul  helra,"  to  take  effect  upon 
the  death  or  upon  the  refusal  of  tlie  life  ten- 
ant to  occupy. 

A.  preliminarj  inquiry  arisea  concerning 
the  TSiliditj  oitd  effect  of  the  condition, 
which  makea,  or  attempts  to  make,  the  pre- 
cedent life  estate  of  Bamuel  H.  defeasible 
upon  hia  tailurs  or  refusal  to  occupy  the 
luid.  The  purpose  and  pnctical  effect  of 
tbe  condition  was  to  impose  a  restraint  upon 
the  power  of  the  life  tenant  to  alienate  his 
estate  ia  the  land,  either  voluntarily  or  in- 
voluntarily. Burely,  if  the  continuance  of 
bis  estate  depended  upon  his  takinr  and  re- 
maining In  poascBBJon  during  h Is  lifetime, 
hia  power  to  sell  was  effectually  restrained, 
for  of  wiutt  value  was  the  right  to  sell  if  the 
estate  Bold  was  defeated  the  moment  the 
Tendor  put  the  purchaser  into  possession.  It 
Is  a  settled  rule  in  the  law,  tbat  conditions 
in  conveyances  or  devises  in  fee,  In  general 
restraint  of  the  power  of  alienation,  are  void, 
as  being  contnuy  to  the  policy  of  the  law, 
and  lacoDsistent  with  and  repugnant  to  the 
estate  granted.  JUm  v.  On^,  109  Ind.  47e, 
1  West.  Bep.  013 ;  MandUbaum  r.  MeDonaid, 
39  Mich.  78.  18  Am.  Rep,  71  ;  McCleary  '■ 
Eau.  64  Iowa,  811,  27  Am.  Rep.  SOS,  SO 
Am.  Law  Reg.  180,  and  note;  DePtytter  v. 
Michaa,  «  N.  Y.  467 ;  1  Lead.  Caa.  Real  Prop. 
180;«Am.  AEng.  Encyclop.  Law,  877. 
Where,  however,  an  estate  for  life  or  years 


Is  crested,  with  a  reversion  to  the  grantor, 
or  a  valid  remainder  over  to  designated  per 
sons,  conditionfl  Imposing  restrictions  and 
qualifications  upon  the  power  to  alienate  or 
use  the  estate  are  valid  and  maintainable 
upon  reason  and  authority.  Even  estates  in 
fee  simple  may  be  subjected  to  valid  limita- 
tions over  and  be  made  defeasible  or  subject 
to  forfeiture,  upon  condition  that  the  grantee 
or  devisee  uses  or  fails  to  use  the  estate  in 
a  particular  way,  or  for  a  particular  purpose, 


execution,  or  to  become  Incumbered  or  the 

like. 

Where  a  precedent  estate  Is  made  defeasible 
upon  the  happening  of  a  certain  event,  which 
event  also  marks  the  taking  effect  in  posses- 
sion of  a  valid  limitation  over,  the  happening 
of  that  event  puts  an  end  to  the  precedent 
estate  and  sives  the  right  of  possession  to 
the  person  in  whom  the  remainder  or  rever- 
sion is  vested.  The  foundation  of  tbe  power 
to  restrain  alienation  rests  upon  the  fact  that 
there  remains  or  is  vested  in  someone  a  valid 
remainder  or  reversion,  whose  estate  In  pos- 
session  is  contingent  upon  some  event  whidi 
defeats  the  precedent  estate,  and  who  Is  en- 
titled to  take  advantage  of  the  prohibited 
act  or  use.  iCirnion  v.  Biwon,  S8  Ind.  S07 ; 
O-Harrow  v.  ICftttn^y,  86  Ind.  140;  Xan^- 
baiam  r.  MeDonald  and  DePesittr  v.  Miehaa, 
wupra. 

If,  then,  it  shall  be  found  that  tbe  devisee 
created  an  estate  for  life  in  Bamuel  M.  Con- 
ger, defeasible  upon  the  condition  that  he 


-•qaltr  can'  do  notblor  (or  Che  partr  In  del autb 
Oiddlnsi  v.  Nortliwealani  Hut.  L.  Ins.  Oo.  ICB  n.  8. 
KB. » I.,  ad.  02. 

Vbn  Inewib  of  theooDdlUon  does  not  ipsa  faeto 
produce  a  reverter  of  tiie  title.  The  estate  oonUn- 
Mi  In  toD  force  nntU  the  proper  itep  ta  taken  to 
eonrammate  tbe  forfeiture.  Thlacanbedoneonlr 
bj  the  frantor  durlngr  his  lifetime,  and  after  his 
death  b;  tboae  tn  privl^ot  blood  with  him.  Buoh 
V.  Book  Island,  »I  U.  B.  ttS,  H  L.  ed.  1101:  Davis  v. 
«nr.  n  U.  S.  1«  WalL  ia,a  I>.  ed.  Wi  Bohulenberr 
V.  Haiilman,SSn.B.aWall.U,  ffiLed.SUsSohow  v. 
Barrtanan.  S  U.  6.0.^0.  CH,  not  elsewhere  reported. 
The  person  to  whom  lands  are  devlied  over  on 
bnaiA  of  a  ooodltlon  subsequent  on  -which  his 
illbtaepenilsis  tbe  oolr  person  who  oan,  br  an  en- 
toj,  take  advantage  of  the  eondlUon  subsequent. 
Wal]Btet  V.  Cooper,  U  U.S.U  How.4Ba.UL.ed.IU0. 
na  rule  at  law  Is  that,  if  a  condition  subsequent 
iMpoolIileattbetlmeof  maUnili..  and  beoomes  af- 
terwards Impoofble  to  be  oomplled  wiUi.  b7  the  aet 
of  Ood.  or  the  law.  or  the  giaDtor,  the  estate,  onoe 
nned.  Is  not  therebr  devested,  but  becomes  at>o- 
tote.  But  equity  may  apply  tUs  rule  In  the  inter- 
ndof  lustloe  merely  to  the  estent  of  enlsrvlDs 
tbe  tloM  for  p«r(OTiD«De(^  where  It  has  been  hin- 
dnsd  at  the  time  when  It  should  have  been  execut- 
ed. Da*4sv.anij,n(T.B.UVan.SB,flI..ed.*(T. 
A  ecndlUon  annexed  to  an  eatate,  If  broken,  tor- 
(em  tbe  estate,  and  the  beln  beoome  seised  of  tbe 
Maletraefrom  IntcrmedlaTe  obaraesand  Inonm- 
tniun.   Stanley  v.  Colt,  S  U.  fl.  6  Wall.  11*.  U  L. 


Wba«  real  estate  la  devised  upon  oondltton  that 
terlnspar  a  oertaln  anauity,  the  an oalty  becomes 
*  °faait«  upon  the  estate  devised,  wbloh  equity  will 
•L.R.A. 


eoforoe.  Herrlttv.Buoknsm.SNewBDff.Rep.BTD, 
TS  He.  W4:  BuBbee  v.  Sarsent.  S  Me.  ttB:  Hecrlll  v. 
Blckf  ord.  «e  Ue.  118;  8  Pom.  Bq.  Jur.  Mi. 

Where  *  lecacy  Is  fflven  and  Is  dlieoted  to  be  paid 
by  tbe  person  to  whom  real  eatate  Is  devised,  such 
real  eetate  Is  oharsed  with  tbe  payment  of  thelec- 
aoy.  Brown  v.  Knapp.  TO  N.  T.  ItS:  Dodge  v.  Han- 
nlng,  1  M.  T.  208;  Keynolds  V.  Reynolds.  IB  N.  Y.  iSl; 
Qrldley  v.  Qrldley, »  n.  T.  UOj  HOLaehlan  v.  Ho- 
lachlan,  0  Paige,  5B1.  i  N.T.  Cb.  L.  ad.  eOS;  Harris  v. 
Fly,TFslge,lEl,  ^  N.;.Cli.L.ea.  £13;  Uenach  vJIeuseh, 
i  Tans,  za-.  Wood  V.  Wood,  K  Barb.  SBK  OlmMead 
V.  Brush.  >T  Conn.  SaO:  Blrdsall  v.  Hewlett,  1  Falge, 
82, 2  N.  T.  Ch.  L.  ed.  ABO. 

Where  a  devise  Is  expreesly  made  to  depend  upon 
the  happening  of  a  given  event,  It  exoludes  the  In- 
ferenoe  that  It  was  Intended  to  be  an  abeolute  de- 
vise.   Qlbeon  v.  Seymour,  1  West.  Bep.  ni,  Ica  Ind. 

Wbece  a  gift  Is  msde  to  two,  subject  to  a  condi- 
tion that  If  both  die  without  Isnie  before  the  day 
of  payment  the  subjeot  of  the  gift  eball  revert  to 
the  testator's  estate,  no  reverter  will  ooour  unless 
bolb  die  without  Issue  before  the  day  of  payment. 
Mellson  v.  Bishop,  tt  N.  i.  Eq.  ITS. 

Where  land  Is  given  to  a  ustul  gus  trust  durlniF 
life  upon  oondltloa  of  performlDir  certain  cov- 
toanls,  a  subsequent  prorlaiOQ  thai  at  tbe  cestui  7IK 
trtnt'i  death  the  land  shall  go  to  the  heln  forever 
glvea  tbe  remslnder  In  fee  to  them  But>)ect  to  tbe 
covenants.  Uttle  v.  Wilcox,  11  Oent.  Bep.  860,  IIV 
Pa.  130. 

A  devise  of  land  00  condltloD  that  the  devisee 
come  snd  live  with  the  teetator's  sister,  to  be  under 
her  sole  guldssce  and  guardianship,  until  he  nhall 
arrive  at  the  age  of  twenty-one  years.  Is  Intelligible 
and  lawful ;  and  where  the  estate  is  devised  over  to 
others  In  case  tbe  condition  la  not  oomplled  with, 
the  fact  that  the  sister  wss  satisfied  to  waive  the 
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refusecl  to  occupjr.  with  a  valid 
remainder  over  in  fee  to  persons  who  are  en- 
titled to  take  advantage  of  the  condition,  it 
must  follow  that  the  condition  was  volid 
kod  enforceable.  In  that  event  creditors, 
purcliasflTS,  all  persons  dealing  with  the  land, 
were  chargeable  with  notice  of  the  will  and 
of  the  defeaaihlo  character  of  the  estate  of 
tha  devisee  and  of  the  fact  that  it  wae  limited 
over  to  others  to  take  effect  upon  the  refusal 
of  the  life  tenant  to  occupy.  We  adopt  the 
language  of  Mr.  Jutliee  Miller  in  XiehoU  v. 
Saion,  91  U.  B.  716  [28  L.  ed.  254],  wherein 
the  learned  Instice  says ;  "  Nor  do  we  sec 
tnj  reason,  in  the  recognized  nature  and 
tenure  of  property,  and  its  transfer  by  will, 
why  a  testator  who  gives, — who  gives  with- 
out pecuniary  return  ;  who  geta  nothing  of 
property  value  from  the  donee, — may  not 
attach  to  that  gift  the  incident  of  continual 
(ue,  of  uninterrupted  benefit  of  the  gift  dur- 
ing the  life  of  the  donee.  Why  a  parent, 
or  one  who  lovea  another  and  wishes  to  use  his 
own  property  in  securing  the  object  of  bia 


affection,  eo  f ar  as  property  can  do  It,  from 
the  ills  of  life,  th6  vicissitudes  of  fortune, 
and  even  his  own  improvidence  or  incapacity' 
for  self -protection,  ^ould  not  be  permitted 
to  do  so,  is  not  readily  perceived."  CUnell 
v.  Colorado  Springt  Co,  100  U.  S.  66  [2B  L. 
ed.  647]  ;  Woodv^oHh  V.  Fame.  74  N.  Y.  IM. 

As  a  matter  of  course,  all  that  has  preced- 
ed depends  upon  whether  or  not  the  will 
creates  a  life  estate,  with  a  valid  remainder 
over  in  fee.  If,  as  is  contended,  Samuel  M, 
Conger  took  an  estat«  in  fee,  within  the  ml* 
In  ShtlUy'i  Com,  then  the  condition  is  void, 
because  no  one  can  create  an  estate  that  tn 
law  constitutes  a  fee,  and  then  deprive  tbo 
owner  of  those  essential  rights  and  privilege* 
which  the  law  annexes  to  It,  without  reserv- 
ing a  reversion  to  himself,  or  to  someone  in 
whom  the  right  to  insist  upon  the  condition 
is  vested. 

It  is  proper  now  to  examine  the  ■chein» 
that  the  testator  had  in  his  mind,  and  to 
which  be  desired  \o  give  effect  in  his  will, 
to  as  to  ascertain   If   possible  whether  ths 
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oondltlon  It  not 
MIcb.  IBl. 

How.  Stat„  1 1INI2,  provldlngr  that  merel;  nominal 
•ondinonB  annexed  to  a  grant  or  oooveraiioe  may 
be  dliresarded.  can  have  no  relaienoe  to  derises. 
ibid. 

A  provision  that  tbe  Inoome  of  the  estate,  and 
farther  sums  as  her  wants  demand,  shall  be  given 
to  a  Duurted  woman  during  her  morrlage  relation 
with  her  husband,  but,  that  relation  ceasing  by 
death  of  ber  husband  or  otherwise,  the  whole  es- 
tate shall  go  to  tha  legatee.  Is  a  valid  oondltlon. 
Thayer  v.  Spear,  1  New  Bug,  Hep.  BSa,  no(«,  M  VL 
WI. 

A  condition  on  which  a  devlsB  Is  made  Is  itone 
forever  when  once  performed.  Hanlfold  v.  Jones, 
UT  Ind.  to. 

No  heir,  under  Spanish  law,  can  claim  a  devlss 
without  pertormlng  a  condition  annexed  to  It. 
Ueegan  v.  Boyle.  60  U.  S.  10  How.  UO,  IG  I.,  ed.  S7T. 

A  oondltlon  that  the  legatee  shall  praserve  the 
property  for  or  return  the  same  to  a  third  person  Is 
null ;  but  a  disposition  by  wbloh  a  tUrd  party  Is 
•ailed  ta  take  the  gift  In  case  tbe  donee  does  not 
take  tt  Is  vslld,  and  to  Is  a  disposition  by  which  the 
nsnrruct  Is  given  to  one  and  tbe  naked  property  to 
■notber.  Williams  v.  Western  Star  Lodge,  88  La. 
Ann.aax 

When  a  oondltlon  contrary  to  law  or  public  pol- 
icy, OS  that  a  person  tiling  caveat  sbnll  pay  oosU,  ti 
Imposed  upon  a  devisee,  the  devise  may  be  sus- 
tained, although  the  condition  fsjl.  Holt  v.  Holt. 
t  Cent.  Hep.  IBB,  40  N,  J.  Eq.  178. 

A  oondltlon  In  a  will  creating  a  substitution  In 
favor  of  tha  children  of  s  testator,  that  only  those 
who  profess  the  ProIesCan t  rellglou  shall  be  entitled 
Hieroto,  Is  void.  Elmpton  v.  La  Compagnle  du 
Cbemin  de  Fer  du  Paclflque  Canadko  (Super.  Ct.j  4 
Montreal  L.  Hep.  888. 

UtifarBtmBnt  of  eondlUoTb 

Where  a  legacy  or  devise  Is  given  upon  a  condi- 
tion, either  eiprces  or  Implied,  the  legatee  or  dev- 
isee cannot  In  equity  t>e  permitted  to  take  the  ben- 
•flt  thereof  without  performlna  the  condllion  upon 
which  It  Isglven.  Andlt  he  receives  thelegacy,  or 
Witera  Into  possession  of  or  disposes  of  tho  properly 
ievlsed  without  prsvlously  performlno  the  condi- 
tion, this  court  will  compel  htm  to  perform  It- 
Leonard  V.  Crommelln,  1  Bdw.  Cb.  aW,  S  N.  T.  Ch. 
f  L.R.A. 


L.  ed.  419 ;  Spofford  v.  Vanning,  B  Falge,  888, 8  H.  T. 
Ch.  L.  ed,  IDaa 

If  a  release  or  disobatge  of  any  kind  Is  necoBsir 
to  carry  out  tbe  will  of  the  teatator  and  give  effeot 
to  the  oondltlons  snneied  to  a  gift,  tbe  donee  wfU 
be  oompelled  to  execute  the  proper  Instrument. 
Caiamberlain  v.  Chamberlain,  4SN.T.  443;  Spofrord 
T.  Haoolng.  «  Paige,  888,  8  N,  T.  Ch.  L.  ed.  1030;^ 
Earl  of  Northumberland  v.  Uarquls  Of  Oranby,  1 
Bden,  Ch.  489 ;  Earl  of  Northumberland  v.  Ayle^ 
ford,  £  Amb.  640,  SGT. 

DsMn  of  y/t  ataU  to  letft. 

A  will  giving  testator's  wife  sU  his  estate,  teal  t»4 
peraonsl,  *' during  the  whole  period  of  her  natural 
Uf p,"  and  after  her  death  giving  all  such  property, 
"  or  BO  much  thereof  as  may  remain  unexpended,** 
tn  hfs  children,  gives  her  only  a  life  eatate  In  th* 
real  property.    Coi  v.  Blms,  1S6  Pa.  SSS, 

Where  testator  gives  all  his  real  estate  to  his  wir» 
for  ber  life,  and  on  her  death  "to  be  divided 
equally  "among  the  heirs  of  his  body,  those  who- 
were  alive  at  his  death  take  a  veetod  Interest,  and 
not  those  only  who  survive  the  tenant  for  ltf» 
MoDanlel  v.  AUen,  84  Mies.  41T. 

A  devise  without  words  of  Inheritance,  eipreatir 
declaring  the  estate  "  to  be  enjoyed  *>  by  the  devlsos- 
"  as  long  S9  Bhs  lives,"  and  that  her  husband  la  not. 
to  have  any  estate  by  the  curtesy  therein,  with  do- 
vlse  over  to  children  of  tbedevisse  If  she  shall  have- 
any,  creates  an  estate  for  life  with  remainder  over 
to  the  oblldron,  Wilson  v.  0'Connell,aNew  Bnv. 
Bcp,  814, 14T  Mass.  IT. 

A  devise  to  a  wife  "to  beheld  and  eujoi-ad  by  her 
<a  her  own,"  providing  that  at  ber  death  it  should 
be  given  "'to  our  adopted  daughter  Bbeolutely,"* 
Rlvee  the  wife  only  a  life  estate.  Munro  v.  Colllia, 
13  West  Rep.  ess.  W  Mo.  :^ 

Where  real  and  personal  property  was  given  to- 
the  widow  during  life  to  use.  with  a  direction  that 
all  the  property  unused  or  undisposed  o^shouldgo 
othcjB.  the  life  estate  Is  not  enlnrgod.  Logoe  v. 
9  Ceat  Rep.  484.  48  M.  J.  Eq.  131. 
and  bequests  of  life  estate.  See  noEss  b» 
McCuUough  V.  Anderson  (Ky.l  T  L.  B.  A.  888; 
Trumbull  v.  TrumbuU  (Mass.)  4  L.  B.  A.  U7. 

Devise  and  bequest  of  use  of  estate;  bequest  for 
life  only.  See  na(e  to  Peokhsm  v.  Lego  [OonnJ  r 
L.  R.  A  419. 

"Heirs"  oonstrued.  See  note  to  Johnson  t^ 
Knlghtt  Of  Honor  lMk.lt  L.  B.  A.  183. 
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phraae  **  lawful  heirs"  wu  used  in  the  popn- 
iftr  OT  tecbnlcdl  Knse.  If  It  waa  the  InUm- 
tion  Uut  the  lawful  beirs  of  Samuel  H. 
Conger  should  take  tbe  estate  frnm  theli 
fktber  by  descent,  after  the  termination  af 
faia  life  estate,  then  the  whole  estate  must 
liATe  Tested  in  him.  When  an  estate  is  gi' 
to  one  for  life,  with  the  remainder  to  his 
bein,  the  taw  hj  an  arbitrary  rule  vests  the 
^rhoie  estate  in  the  sncestor.  Sieeloff  t. 
Jbdman,  24  Ind.  267;  Skmer  y.  Lanerty,  70 
Pa.  70;  8  Am.  A  Eng,  Encyclop.  Law,  g 
879, 

The  rule  is  an  unbending  one,  that  If  an 
wtatA  be  given  as  an  Immediate  remainder 
to  tbe  heirs  of  one  in  whom  an  Interposed 
estate  is  vested,  the  whole  estate  is  united 
aod  Teata  as  an  executed  estate  of  inheritance 
In  the  ancmtoT,  upon  the  principle  that  the 
loheritance  cannot  be  greatei  than  the  estate 
Tested  in  the  ancestor.    DoAUr'i  App.  64  Pa. 

i. 

"ITio  rale  that  the  word  "  heirs, "  when  found 
In  a  will,  will  be  construed  as  a  word  of 
limitation,  and  not  of  purchase,  unless  there 
be  eipianaloiy  words  clearly  showing  that  it 
was  iised  in  a  popular  or  restricted  sense, 
admits  of  no  exceptioo,  and  when  the.  word 
Is  naed  as  a  word  of  limitation  it  ia  wholly 
trnmnteriBl  that  the  testator's  intention  may 
be  frustrated  by  the  application  of  the  rule. 
ABen  v.    Oraft,    tupra,  and  cases  cited.' 

It  is  only  when  It  clearly  appears  from  the 
context  that  tbe  word  was  not  used  as  a  word 
of  limitation,  but  of  purchase,  that  the  rule 
will  not  be  pennitted  to  defeat  the  manifest 
Intent  of  the  testator.  When  the  intention 
to  use  a  word,  supposed  to  be  a  word  of 
limitation,  as  a  word  of  purchase,  nnmistak- 
abtr  appeaisln  the  will,  the  rule  has  always 
jieldea  to  the  clear  intention  of  the  testator. 
Bdtlag  V.  Engtt,  107111.  182;Jfiarf(  t.  Ford, 
108  Ind.  ISO.  6  West.  Rep.  424. 

The  rule  in  SkMty't  Com  is  not  regarded  as 
a  device  to  discover  the  testator's  intention. 
It  is  only  applied  after  his  intention  has  been 
discovered,  when,  by  Its  own  inexorable 
force,  it  unites  in  the  ancestor  any  estate 
which  his  heirs  are  to  take  as  such,  after  a 
precedent  estate  given  to  him,  no  matter 
what  the  purpose  of  the  testator  may  have 

It  should  be  remembered  that  there  la  a 
material  and  controlling  distinction  between 
a  devise  of  an  estate  to  a  person  named  and 
his  lawful  heirs,  and  a  devise  to  the  lawful 
heirs  of  a  person  named  ;  and  the  fact  should 
be  kept  in  view  that  the  devise  under  con- 
■ideration  falls  within  the  latter  class. 
Thus  in  Simms  v.  Garret.  1  Dev.  &  B.  £q. 
893,  where  a  Iwquest  of  personal  property 
WMmadetoa  person  during  her  natural  life. 
and  at  her  death  to  her  lawful  heirs,  it  was 
held  that  a  legacy  to  the  lawful  heirs  of  a 
person  living  is  equivalent,  as  a  description, 
to  a  legacy  to  his  next  of  kin,  or  to  his  chil- 
dren, ^imer  v.  Jfann,  99  Ind.  190 ;  Darbiion 
V.  Beaumont,  1  P.  Wroa.  239. 

Where  the  devise  is  mode  directly  to  the 
bein  of  a  person  living,  since  no  one  can  be 
beir  to  the  living  in  the  technical  sense, 
there  would  be  no  one  capable  of  taking  the 
Mtate  deviaed,  except  by  construing  the  word 
•  UK  A. 


"helrs'tomean  kinsmen  or  children.  Wbei» 
the  devise  Is  to  a  person  and  his  lawful  hein, 
no  such  obstecle  is  encountered. 

The  language  employed  in  the  will  nnder 
consideration  makes  it  certain  that  the  per- 
sons referred  to  therein  as  Samuel  M.  Coa- 
ger's  lawful  heirs  were  tO  take  under  th» 
will  directly  from  the  testator,  and  not  by 
descent  from  Samuel  M.  Conger,  as  heirs. 
The  testator  declared  in  terms  that  cannot  be 
mistaken  that  upon  Uje  death  of  his  son,  or 
upon  his  refusal  to  occupy  or  live  on  the 
farm,  "I  will,  devise  and  bequeath  the  same 
to  the  said  Samuel  M.  Conger's  lawful  heirs. " 
It  is  clearly  apparent  that  the  testetor  con- 
templated that  the  persons  designated  as  "  law. 
fut  heirs"  should  bepersonsinbeing before  tbe 
death  of  Samuel  if.  Conger,  because  not 
only  the  title,  but  the  possession  of  the 
estate  in  remainder  over,  was  to  vest  in  them 
by  the  terms  of  the  will,  as  well  upon  the 
failure  or  refusal  of  his  son  to  occupy  the 
f arm  aa  upon  his  death.  Uncontrolled  by 
tbe  context,  the  phraae  "lawful  heirs"  would 
desi  gnate  those  persons  who,  under  the  Statute 
of  DescenU,  would  succeed  to  the  property 
in  case  the  testator's  son  should  die  inteatete. 
But  there  was  a  contingency  provided  for  In 
the  will  upon  which  tbe  remainder  over  was 
to  take  effect  before  the  death  of  bis  son,  and 
it  is  therefore  absolutely  certain  that  the 
testator  did  not  use  the  phrase  for  the  purpose 
of  designating  the  whole  class  of  lineal  or 
collateral  relatives,  who,  at  the  death  of  his 
son,  might  fall  within  that  denomination. 
It  is  true  that  the  word  '  heirs, "  unless  other 
parts  ot  the  will  Imiieratif^Jy  reouire  it,  is 
to  be  taken  as  having  oeenusea  in  lu  techni- 
cal sense,  yet,  ivben  to  use  it  in  that  sense 
renders  the  general  purpose  and  intent  of  tbe 
will  insensible  under  any  rule  of  law,  and 
defeete  the  manifest  purpose  of  the  testator, 
the  clrcumstences  are  purauasive  that  the- 
testetor  must  have  used  toe  word  to  designate 
some  other  class  of  persons  than  those  techni- 
cally denominated  heirs.  When  it  becomes 
manifest  that  it  was  used  as  a  synonym  for 
children,  or  in  some  modiOcd  sense,  tbe  rule 
in  8heUey'»  Gtue  will  not  he  applied  to  over- 
turn the  testator's  Intentions.  Uiidejieood  v. 
RMin*.  117  Ind.  808 ;  MiUett  v.  Ford,  109 
Ind.  159,  6  West.  Itcp.  424 ;  Bidgwiay  v. 
Lanphear,  99  Ind.  251. 

As  is  pertinently  said  in  DanUl  v.  WHar- 
tenb!/,  84  U.  8.  17  Wall.  639  [31  L.  ed.  661]  : 
"But  If  there  are  explanatory  and  qualifying 
expressions,  from  which  it  appears  that  the 
import  of  Uie  tedmical  language  is  contrary 
to  the  clear  and  plain  intent  of  the  testator, 
the  former  must  yield  and  the  latter  will 
prevail." 

As  we  have  already  seen,  it  Is  clear  that 
the  phrase  "lawful  heirs"  could  not  have 
been  used  by  the  testetor  to  designate  those 
who  should  succeed  to  his  son's  estate  upon 
his  death.  To  give  it  such  a  construction 
would  render  nugatory  and  meaningless  the 
provision  that  the  estate  was  devised  to  the 
lawful  heirs  of  tbe  life  tenant,  in  case  the 
latter  refused  to  occupy  it.  The  will  is  there- 
fore to  be  read  as  if  the  word  "children"  had 
been  used  instead  of  heirs.  Tbe  concluaion 
follows  that  upon  the  death  of  the  testator 
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.Samuel  U.  Conger  took  a  life  estate  Id  the 
land  In  controverej,  which  was  defeasible 
upon  coodition  tiiat  he  refused  to  live  upoa 
^OT  occupy  the  estate,  and  that  the  will  creat- 
ed a  Tested  remainder  OTer  in  fee  in  his  chil- 
dren, to  take  eflect  In  possession  upon  the 
termination  of  the  estate  of  their  father. 
Upon  the  death  of  the  testator  the  remainder 
in  fee  rested  in  the  children  then  living, 
aubject,  however,  to  open  and  let  in  after- 
bOTD  children,  who  should  be  bom  in  law- 
ful wedlock  during  the  lifetime  of  their 
father.  Surttomv.  Chrjiea,  118N.Y.  SOS;  Jfo- 
namu  v.'  Monanrue,  80  N.  T.  820. 

The  court  errea  in  sustaining  the  demurrer 
to  the  complaint. 

Jvdgmtnt  rtterted,  with  cotlt. 


STATE  OP  INDIANA,  AppU. 


the  sale  of  [ntoxloatliis  llqui 

than  a  qosit  on  "tlie  d«7  of  »oj  eleotion." 

S.  In  eoiwiderliis  Rot.  Bt»t.  1881, 
■  e098.prahibltlnv  tbe  amla  of  Intozl- 
T>n*t»ig  uquora  In  quaoUtlea  lees  than  a  quart 
on  the  aa7  vt  anr  eleotlon,  tlie  next  secllon,  pro- 
hlbiClnB  sales  b;  dru^irlsU  upon  the  dar  "t  any 
slate,  oounty,  teimshlp,  primarj  or  munlolpal 
eleoUon,  El  to  be  token  as  ibowlns  the  meaning  of 
the  words  "any  elecUon," 

S>   tJonrta  will  t»ke  Jodioiai  knowledg* 

of  the  faot  that  primary  alactions  have  ktowd  to 

ba  BO  esaentlal  part  of  our  poUtloal  system. 

(SHott  and  Coffit,  33.,  iSosntJ 

{JuneM,lB«Q.) 

APPEAL  by  plaintill  from  a  Judgment  of 
the  Circuit  Court  for  Randolph  Countj 
quashing  an  Indiciment  for  an  alleged  illegal 
■ale  of  iotoilcaling  liquors.     Beteried. 

The  facta  sufflcientiv  appear  in  the  opinion. 
JTmsts.  li.  T.  Michener,  Atly-Gen.,   and 
Jftuaa  B.  Rom  for  appellant 

ISasrt.  L,  W.  Norton  and  J.  B,  En^« 
for  appeUe& 

Olda.  (T.,  delivered  the  opinion  of  the 

The  defendant  was  Indicted  under  g  3098, 
Rev.  Stat.  1881,  for  selling  tnteiicating 
liquors  at  the  Town  of  Winchester,  on  the 
day  of  a  primary  election  In  the  Town  of 
Winchester,  Township  of  White  River,  in 
tiie  County  of  Randolph,  and  State  of  Indi- 
ana, held  by  apolitical  party  for  the  election 
of  candidates  for  various  othces  to  be  voted 
for  at  the  next  general  election.  The  defend- 
ant moved  to  quash  the  indictment,  and  the 
court  sustained  the  motion  and  quashed  the 
indictment,  to  which  ruling  of  the  court 
the  State  at  the  time  excepted,  and  prosecutes 
this  appeal,  and  assigns  such  ruling  as  error. 
The  question  Involved  is  whether  or  not  it  la 
a  crime  for  a  peraon  having  a  license  under 
«L.  R.A. 


the  law  to  eel)  intoxicating  llqnon  in  a  leas 
quantity  than  a  quart  at  a  time  on  tike  day 
of  a  primary  election  held  by  a  politicM 
oarty  to  select,  by  primary  election,  candi- 
dates to  be  voted  for  at  a'general  election. 
No  objection  is  made  as  to  the  form  of  the  In- 
dictment. 
SectionJ098.  Rev.   Btot.    1681,  is  i     '  ' 


Thanksgiving  Day,  as  designated  by  proc- 
lamation of  the  governor  of  this  Stete  or  Um 
President  of  the  United  States,  or  any  legal 
holiday,  or  upon  the  day  of  any  election  in 
the  township,  town  or  city  where  the  same 
may  be  holdeu,  or  between  the  hours  of  li 
o'clock  P.  SI.  and  5  o'clock  A.  M.,  shall  be 
fined,"  etc. 

This  section  of  the  Statute  makes  it  a  dime 
to  sell,  barter  or  give  away,  to  be  drank  aa 
a  beverage,  intoxicating  liquors  upon  the 
day  of  any  election  in  the  township,  town  or 
city.  This  asction,  as  will  be  seen,  does 
not  designate  any  particular  election,  or 
what 'elections  are  Included  within  iU  pro- 
visions, and  we  are  therefore  compelled  to 
look  bevoud  the  section  to  determine  what  ia 
meant  oy,  or  what  elections  are  included 
within,  the  words  "any  election.'  It  la 
contended  by  counsel  for  appellee  that  the 
words  mean  all  legal  elections,  or  alt  elec- 
tions authorized  or  regulated  by  law,  and 
that  we.  cannot  look  to  the  other  sections  of 
the  law  to  ascertain  what  was  meant  by  the 
Legislature  In  the  use  of  these  words.  Thia 
theory  of  construction  would  give  the  sec- 
tion a  much  wider  scope  than  Is  contended 
for  by  counsel  for  the  appellant.  There  aia 
many  elections  authorized  and  regulated  by 
law.  But  it  is  manifest  that  it  was  not 
templated  by  this  Act  to  prohibit  the  Bale 


vides  (g  4424,  Rev.  Stat.  1881)  that  th« 
township  trustees  of  the  several  townshfpa 
of  each  county  shall  meet  on  the  first  Mon- 
day of  June  of  each  year,  and  elect  a  countT 
superintendent.  Budi  an  election  is  as  mucik 
on  election  within  the  town  where  the  same 
may  be  holden  as  an  election  for  any  other 
county,  township,  town  or  city  oCBcera ',  and. 
If  we  construe  the  words  "any  election"  to 
mean  any  legal  election  or  election  authw- 
ized  by  law  for  the  election  of  an  officer,  or 
accept  the  words  In  their  ordinary  sense 
without  looking  to  the  other  sections  of  the 
same  Act  to  ascertain  their  meaning,  it 
would  msnlfestly  include  the  day  fixed  by- 
law for  the  election  of  a  county  superintend- 
ent, and  It  would  constitute  a  crime  to  sell 
intoxicating  liquors  upon  that  day  witbin 
the  township,  town  or  citv  where  such  elec- 
tion is  holden  ;  but  we  think  It  was  not  In- 
tended to  prohibit  the  sale  of  Hquota  upon 
the  day  of  such  election,  and  that  the  Statute 
will  not  warrant  any  such  construction. 

It  is  contended  that  the  Statute  relating  ti> 
criminal  offenses  must  be  strictly  construed, 
and  that  we  can  only  look  to  the  particular  sec- 
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tioD  defining  the  offense  to  ascertain  its  mean- 
ing ;  that  to  constitute  a  crime  the  act  done 
mist  both  come  within  t^e  letter  and  spirit 
of  the  language  used.  This  Is  true  in  a  lim- 
ited sense,  but  in  giving  this  section  s  strict 
construction,  primary  elections  come  within 
bolJi  the  letter  and  spirit  of  the  language 
used.  The  word  "election"  is  not  limited 
in  its  definition  and  meaning  to  the  act  or 
nroceas  of  cnooaing  a  person  lor  a  puhlic  of- 
nee  by  a  vote  of  tne  qualified  electors  at  the 
time,  place  and  manner  prescribed  hj 
law. 

Tbe  Centorj  Dictionary  frol.  2)  defines 
"election"  to  mean  "a  deliberate  act  of 
choice ;  particularly  a  choice  of  means  for 
accomplishing  a  given  end ;  the  choice  of  a 
petson  or  persons  for  office  of  any  kind  by 
tb«  voting  of  a  body  of  qualified  or  author- 
ized eieiAora.  The  persons  voted  for  are 
Cklled  candidates,  or,  with  reference  to  their 
-aelectiona  as  candidates,  nominees." 

Rapalje  &  Lawrence's  Law  Dictionary 
gives  the  words  "primary  election,"  and  de- 
fines It  to  be  "a  popular  election,  held  by 
members  of  a  particular  political  party  for 
the  purpose  of  choosing  delegates  to  a  con- 
vention empowered  to  nominate  candidates 
for  that  party,  to  be  voted  for  at  on  approach- 
ing election." 

In  Worcester's  Dictionary  the  word  "elec- 
tion* is  defined  as  "tbe  act  of  electing  or 
chooalug ;  power  of  choosing ;   free   choice ; 

5 reference;  selection."  The  same  author 
efines  the  word  "primary"  to  mean  "first  in 
time ;   original ;   primitive ;  first. " 

In  Webster's  Dictionary  the  word  "elec- 
tion" is  defined  as  meaning  "  the  act  of  choos- 
ing ;  choice ;  tbe  act  of  selecting  one  or 
more  from  others ;  the  act  of  choosing  a  per- 
son to  fill  an  office  or  employment  by  any 
manifestation  of  preference,  as  by  ballot, 
uplifted  hands,  or  viva  wee;"  and  the  same 
author  defines  the  word  "primary"  to  mean 
"drst  in  order  of  time  or  development ;  orig- 
inal ;  first  in  order ;  preparatory  to  something 

Under  onr  fonn  of  government  we  have  s 
well-defiaed  system  of  choosing  or  electing 
•offloers,  regulated  by  law.  There  exists 
equally.  M  well  definol  and  unbroken  custom 
on  the  peirt  of  the  various  political  parties  to 
choose  or  elect  candidates  by  such  parties  for 
the  various  offices  prior  to  the  holding  of  the 
■election  at  which  they  shall  bo  voWd  for. 
and  the  choice  made  oy  all  the  electors  of 
the  persons  to  fill  the  various  offices.  There 
is  chosen  first  a  candidate  by  the  members  of 
each  political  party  for  each  particular  olfice 
to  be  filled,  to  be  voted  for  at  the  final  elec- 
tion. 

The  respective  parties  first  make  choice  of 
candidates,  and,  secondly,  all  of  the  electors 
make  cbolce  between  the  various  candidates, 
and  the  words  "primary  election'  well  ex- 
press the  choice  made  by  the  respective  po- 
litical parties.  The  words  "primary  elee- 
ticn,"  we  may  say,  are  as  well  understood  to 
mean  the  act  of  choosing  candidates  by  the 
respective  political  parties  to  fill  the  var'""- 

-e&^ee  as  the  word     election"  is  to  mean. 

fiosl  choice  of  all  the  electors  of  the  persons 
to  fill  mch  offices;  *o  that  the  words  "  — 


election"  clearly  Include  prlmarv  election, 
and  such  elections  come  within  toe  letter  of 
the  Statute.  The  object  and  puipose  of  the 
Statute  were  to  prevent  elections  from  being 
influenced  by  the  use  of  intoxicating  liquors, 


of  intoxicating  liquors;  and,  i 
.It  is  the  first  step  to  an  election  to  an  office 
by  all  the  electors  to  t>e  chosen  as  a  candi- 
date of  some  political  party  at  tbe  primary 
election  held  by  such  party,  it  Is  manifestlj 
as  important  to  prohibit  Urn  sale  of  intoxi- 
cating liquor  on  the  day  of  a  primary  elec- 
tion as  upoD  the  day  of  the  final  election  by 
all  the  electors :  therefore  primary  elections 
manifestly  come  within  the  spirit  as  well  ai 
the  letter  of  the  law.  Public  welfare  de- 
mands purity  in  primary  elections  at  which 
the  candidate  la  elected,  as  well  as  the  elec- 
which  tbe  officer  Is  chosen  to  fill  the 
office  :  and  it  is  but  fair  to  presume  that  the 
Legislature  intended  to  remove  all  improper 
innuences  from  one  as  well  as  the  other ;  and 
by  the  use  of  the  words  "any  election"  it 
was  intended  to  prohibit  the  sale  of  intoxi- 
cating liquors  both  on  the  day  of  electing  or 
choosing  the  candidates,  as  well  as  the  day 
of  electing  or  choosing  tbe  officer. 

In  the  case  of  Stradmrger  v.  Bark,  18  Am. 
L.  Reg.  N.  6.  607,  decided  by  the  CityCourt 
of  Baltimore,  it  was  held  that  the  principles 
of  public  policy  which  make  void  all  con- 
tracts tending  to  the  corrupting  of  elections 
held  under  authority  of  law.  apply  equally 
to  what  are  called  primary  or  nominating 
elections.  In  that  case  Brown,  Oh.  J.,  de- 
livering tbe  opinion  of  the  court,  says :  "  Tbe 
same  principles  of  public  policy,  uierefore, 
which  apply  to  elections  ordained  bv  law 
must,  for  the  same  reasons,  be  applicaQle  to 
the  primary  elections.  It  is  equally  injur- 
ious to  the  public  whether  a  man  sells  his 
infiuence  with  the  voters  at  a  primary  elec- 
tion or  at  a  legal  election;  and  it  is  equally 
corrupting  to  the  voters  whether  they  are 
treated  to  beer  and  cigars  to  influence  their 
votes  at  a  primary  election  or  at  a  legal  elec- 
tion. "  In  speaking  of  primary  elections  the 
court,  in  the  same  case,  says :  "  In  fact  they 
have  grown  to  be  an  essential  part  of  our 
political  system.  Imperfect  and  unsatisfao- 
tory  and  liable  to  gross  abuse  as  they  are, 
tbe^  constitute  almost  the  universal  mode  by 
which  candidates  everywhere  are  now  brought 
before  the  people  for  their  suffrages.  If  they 
are  tainted  by  fraud  or  corruption  our  politi- 
cal institutions   are   contaminated    at    theit 

While,  as  we  have  stated,  primary  elec- 
tions are,  as  we  believe,  falrlv  withtn  both 
the  letter  and  spirit  of  the  law  if  section  2098 
is  given  a  strict  construction,  without  look- 
ing to  the  other  portions  of  the  Act,  yet  it 
is  a  well -recognized  rule  that,  in  construing 
any  portion  of  a  statute,  that  sense  of  the 
words  Is  to  be  adopted  which  beet  harmonizes 
with  the  context,  and  promotes  in  the  fullest 
manner  the  policy  and  object  of  the  Legisla- 
ture ;  that  in  construing  a  statute  the  whole 
context  is  to  be  considered  together,  and  not 
construed  by  parts  or  sections.  Upon  the 
subject  of  the   construction  ot  statutee  in 
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Eadllch  on  tlie  Interpretation  of  Statutes,  In 
lection  339,  it  is  said  that  "the  rule  which 
requires  tliat  penal  and  some  other  statutes 
shall  be  coDatrued  strictly  was  more  rigorous- 
Ij  applied  !□  former  times,  when  the  number 
of  capital  oSenses  was  one  hundred  and  sixty 
or  more ;  when  it  was  still  punishable  wlu 
death  to  cut  down  a  cberry  tree  la  an  orchard, 
or  to  be  seen  for  a  month  in  the  company  of 
gjpsiea.  But  it  has  lost  much  of  Its  force 
and  importance  in  recent  times,  since  It 
become  more  and  more  geneiBllf  recognized 
that  the  paramount  duty  of  the  judicial  in- 
terpreter is  to  put  upon  the  language  of  the 
Legialbture,  honestly  and  faithfully,  its  plain 
and  rational  meaning,  and  to  promote  its  ob' 
ject"  Again,  in  the  same  authority  (g  887), 
It  is  said;  "The  rule  of  strict  construction, 
however,  whenever  invoked,  becomes  attend- 
ed with  qualifications  and  other  rules  no  less 
Important,  and  it  is  by  the  light  which  eat^ 
contributes  that  the  meaning  must  be  deter- 
mined. Among  them  is  the  rule  that  that 
sense  of  the  words  is  to  be  adopted  which 
best  harmonizes  with  the  context,  and  pro- 
motes in  the  fullest  manner  the  policv  and 
object  of  the  Legislature.  [It  is  saia  that 
words  descriptive  of  an  offense  or  Its  punish- 
ment are  not  to  be  bent  on  the  one  side  or 
the  other.  They  are  to  be  construed  by  ref- 
erence to  the  subject  matter  and  Uie  context, 
— the  apparent  policy  and  objects  of  the 
Legislature  by  the  whole  context,  not  by  a 
mere  division  into  sections, ^so  as  to  give 
effect  to  the  objects  and  intent  of  the  whole, 
as  well  as  l^  a  comparison  of  statutes  t'n  pari 
materia  and  consequently  tbe  old  law,  the 
mischief  and  the  remedy.]  The  paramount 
object,  in  construing  penal  as  well  as  other 
statutes,  is  to  ascertain  the  legislative  intent, 
and '  tbe  rule  of  strict  construction  Ii  not 
violated  by  permitting  the  words  to  have 
their  full  meaning,  or  Uie  more  extensive  of 
two  meaning  when  best  effectuating  thi 
Intention.  They  are,  indeed,  frequently 
taken  [not  in  their  strict  technical  sense  if 
that  would  defeat,  but  in  a  more  popul 
sense  if  that  will  uphold  and  carry  out,  tL_ 
intention  of   the  Legislature,    but]   In  the 

widest  sense,  sometimes  even  in  a  se 

wide  than  etymological  ly  belongs ._ 

popularly  attached  to  them,  in  order  to  carry 
out  effectually  the  legislative  intent,    c"    '* 

use  Lord  Coke's  words,  to  suppress  Uie 

chief  and  advance  the  remedy.  Nor  is  the 
rule  of  strict  construction  ever  violated  by 
permitting  tbe  words  of  a  statute  to  have 
their  full  meaning,  or  by  the  application  of 
common  sense  to  its  terms  in  order  to  avoid 
an  absurdity." 

And  this  rule  of  construction  is  well  sup- 
ported by  other  authorities.  Keeping  closely 
within  the  rule,  we  are  furnished  an  inter- 
pretation and  construction  of  the  words  "any 
election,"  and  are  informed  what  elections 
the  Legislature  had  In  mind,  and  upon  what 
days  it  was  intended  to  prohibit  tlie  sale  of 
intoxicating  liquors,  within  the  Statute  of 
which  said  section  2098  is  a  part,  for  section 
aoee  prohibits  the  sale  of  intoxicating  liquors 
by  druggists  ordrugglste'  clerks  on  Sunday, 
the  4th  day  of  July.  Ist  day  of  January,  the 
tlL.R.A. 


any  legal  holiday,  or  upon  tbe  day  of  Kof 
state,  county,  towimhip,  primary  oc  munio- 
ipal  election  in  the  township,  town  or  cl^ 
where  the  same  may  be  holden.  Thus  th» 
Legislature,  in  the  same  Act,  lutve  defined 
what  elections  it  Is  intended  the  law  shall 
apply  to.  There  is  a  little  difference  In  th« 
phraseology  of  the  two  sections,  but  It  is. 
manifest,  wheti  we  construe  them  together, 
that  they  were  intended  to  apply  to  tiie  sam* 
days,  and  prohibit  the  sale  of  intoxIcating^ 
liquors  by  all  persons  on  those  days.  In  sec- 
tion 209B,  Infixing  thedays.  "Thanksgiving 
Day"  is  named  without  designating  by  whst- 
auUiority  it  shall  be  proclaimed.  In  section. 
2098  there  are  used  tbe  words  "  Thanks^  vlng^ 
Day,  as  desisnated  by  proclamatioD  of  the- 
governor  of  this  State,  or  the  President  of 
the  United  States."  It  Is  manifest  that 
Thanksgiving  Day,  as  used  In  section  2090, 
includes  only  such  days  as  are  proclaimed  ss- 
such  by  the  governor  of  this  State,  or  the 
President  of  the  United  Stetes.  To  hold  that 
the  Legislature  intended  to  prohibit  druggista 
and  their  clerks  from  selling  Intoxicating 
liquors  on  the  days  when  primary  electicMis. 
arc  held  within  a  township,  town  or  city, 
and  to  allow  all  others  who  have  license  to- 
sell  upon  those  days,  would  be  an  absurdity. 
When  we  look  to  the  *hole  Act  to  determins- 
what  the  Legislature  intended,  we  find  a  well- 
regulated  system  in  regard  to  the  sale  of  In- 
toxicating liquor,  whereby  the  sale  of  It  is 
prohibited  by  all  persons  on  certain  days, 
viz.  :  Sunday,  the  4th  day  of  July,  the  IsL 
day  of  January,  the  2Cth  day  of  December, 
Thanksgiving  Day,  as  designated  by  proc- 
lamation of  the  governor  of  this  State,  or 
the  President  of  the  United  States,  or  any 
legal  holiday,  or  upon  the  day  of  any  State, 
county,  towndiip,  primary  or  municipal  elec- 
tion In  the  township,  town  or  city  where  the- 
same  Is  holden.  Such  we  think  is  clearly 
the  interpretation  which  should  be  given  to. 
the  Statute. 

The  words  "  primary  election"  are  well  un- 
derstood as  applying  to  such  elections  as  that 
described  in  the  Indictment  In  this  case, — an 
election  held  by  the  qualified  voters  of  %. 
political  party  to  nominate  or  elect  candi- 
dates for  various  ofbces.  We  have  no  other 
election  to  which  those  words  aoply,  except 
the  election  held  by  political  parties  to- 
Domlnate  and  elect  candidates.  To  hold  th^t 
the  Act  does  not  apply  to  those  elections  Is 
to  hold  that  the  Legislatare  used  the  words 
where  there  were  no  elections  to  which  they 
could  apply  ;  and  it  Is  well  said  in  the  ca4« 
of  StTa^urgtr  v.  Burh,  tnpra,  that  "  tbey 
have  grown  to  be  an  essential  part  of  our 
political  system, "  which  Is  a  matter  of  com- 
mon information  of  which  courte  will  toJca 
judicial  knowledge.  The  Legislature  of" 
1889  passed  an  Act  making  it  a  crime  to  hire, 
'~  use  money   or   other  means  to   Influence, 

[cm  at  primary  elections  of  any  political 
party.  Section  139fi,  Elliott's  Supplement, 
'"""i.  We  refer  to  this  to  show  that  it  is  a 
i^ized  term  for  elections  held  by  politics! 
parties  to  nominate  candidates.  It  follow*, 
from  tbe  conclusion  we  have  rew^ied  that  tlt^ 


Wood  t.  Wood. 
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-court  erred  In  sustaialiig  the  motion  to  quE«h 
'tho  iadictment. 

Judgment  rmaned,  vUh  inflrueliont  to  otar- 
rvie  tAs  motion  to  gtuuh  th*  vndMmeiU. 

EUlott,  J.,  dissenting: 

I  Lhlnfe  tbat  tbe  omission  of  the  word 
■primnry"  in  the  section  of  the  Statute  upon 
"wbicb  toe  indictment  is  based  is  one  tnat 
tbe  courts  cannot  siipplv.  and  that,  in  the 
ftbaenco  of  that  word,  t6e  Statute  refers  to 
ordinnrv  elections,  tliat  is,  elections  held 
under  toe  law  and  for  the  choice  of  offlcen. 

CnBVT.  J.,  concurs  with  Elliott,  J. 

Petition  for  rehearing  overruled  Beptember 
tt,  1690. 


John  WOOD,  Appt., 
Daniel  WOOD  and  Martha  J.  Wood. 


1.  ATerb&lKgreemeatlsnotaiifBcientto 
creste  n  lien  upou  laad  la  favor  or  a  suretx  upon 
m  note  girai  to  talse  the  money  wlUi  which  to 
nuke  pajment  therefor. 

0.  A  martty  on  a  note  for  monay  bor- 
roived  to  par  tor  Innd  althouBh  be  baa  paid  the 
note,  baa  no  egullable  Uen  upon  the  land  for  tala 


anne  IS,  imu 

APPEAL  bj  plainliff  from  a  judgment  of  the 
Circuit  Court  for  Jasper  Oountj  in  favor 
of  defendants  In  an  action  brought  to  enforce 
an  alleged  lien  upon  certain  real  estate.    4f- 


liitm  B.  Aaatin,  for  appellant: 

As  the  appellant  became  the  surety  of  Dan- 
iel for  the  payment  of  money  to  be  used  and 


whicbwa*  used  1^  tbe  latter  In  tbe  purchase 
of  tbe  real  estate  conveyed  to  Martha,  under 
an  aEreement  that  appellant  was  to  have  an 
equitable  lien  upon  said  real  estate  to  secure 
bim  from  loss  as  such  surely  upon  the  pay- 
ment of  said  debt,  appellant  became  subrogvted 
to  the  rights  of  tbe  vendor  and  thereby  ac- 
quired a  vendor's  lien. 

See  fhnenger  v.  Branigan,  90  Ind.  231;  (hrof 
».  Bogle,  63  Wis.  mS;  Jona-J.  PaTker.  81  Wis. 
318;  Cares  v.  BoyU,  68  Wis.  HB;  Barrett  v. 
LeviU,  8  West.  Rep,  789,  106  Ind.  120;  (Hit  v. 
Gregory,  10  West.  Hep.  701,  111  Ind.  604;  Char- 
ier Oak  L.  Int.  Co.  v.  GUborne,  5  Utah,  819; 
NirMi  T.  Giowr,  41  Ind.  M;  Boyd  v.  Jaekton, 
82  Ind.  625;  Atutin  v.  Ondenoood,  87  HI.  438; 
Beat  V.  Bicrrington,  3  WesL  Rep.  867,  118  IlL 
118;  ButieU  y.  Watt,  41  Miss.  SOU;  83  Am.  Dec. 
2,70;  BarroiUietv.  Antpaeher.iSCal.  118;  MotA- 
eneell  v.  Tayior  (Idaho)  March  8,  1886;  2 
I«8d.  Cas.  Eq.  8d  Am.  ed.  712,  7I8j  8  Dev. 
Deeds,  1160. 

The  fact  that  the  land  was  conveyed  by 
Oish  to  appellee,  Marrba,  with  the  consent  at 
appellant  does  not  affect  the  lien. 

EvmpkreJi  t.  Thorn,  63  Ind.  296;  Martin  v. 
Oauble.  73  Ind.  67;  m^ee  ».  ffBear,  88  Ind. 
2O0;  Pi/laJit  t.  Bojxt.  63  Ala.  182,  20  Am. 
Bep.  605. 

Mr.  Simon  P.  Thompaon,  for  appellee, 
Martha  J.  Wood: 

John  having  advised  and  consented  to  the 
gtsnt  direct  from  Qish  to  Martha  nitbout  any 
condition  of  which  either  Gish  or  Martha  bad 
knowledge,  neither  John  nor  Daniel  became, 
by  anything  connected  with  that  transaction, 
eilher  a  legal  grantor  or  equitable  vendor  of  the 

Atkinioni.  Lindtey,  89  Ind,  296;  MerriU  t. 
Allen,  88  Mich.  487. 

No  one  not  privy  to  the  purchase,  and  of 
whose  lights  Oish  had  notice,  could  t>e  a  ven- 
dor or  an  equitable  assignee  of  Oiah. 

Jones,  Licne,  g  1067. 


Hots.— Paimwnt  of  aruMitr't  debt  ortate*  ne  tgui- 


A  putr  who  bai  an  Intemt  In  propertr  to  be 
proteotodbrdJioharffinBan  Incumbrance  upon  It 
hu  the  riyht  to  pay  It  and  to  aubstlttite  himself  to 
the  rlgbU  of  the  lien  bolder,  whetBar  either  the 
creditor otthedeMoTKlvea his assentOT not.  Fievel 
T.  Zaber,  W  Tax.  sn. 

Bo  If  a  tUtd  partr  par  the  entire  debt  in  punn- 
enoe  of  en  agteement  between  blm  and  the  debtor. 
he  meir,  Xtj  vlrtae  of  auoh  agreeineot,  be  subrogat- 
ed to  tbe  ereditor's  rlghta  end  stand  in  the  credit- 
or's place  as  to  all  penona  inleiested  hi  the  prop- 
wtf  of  the  lecnirltir-   JMd. 

aubrogetlon  la  enforceable  whenever  one,  not  a 
mere  volnuteer,  dJscbarsee  another's  debt.  MlUer'e 
App.  U  CenL  Bep.  en,  IIB  Pa.  ISC. 

But  a  mere  volunteer  In  pajintr  tbe  debt  of  an- 
other perrcn  Is  not  entitled  (o  subroKallon.  .Xtna 
I.  Im.  Co.  v.  Ulddleport,  12i  U.  8.  cai,  Bl  L.  ed.  £37; 
Clute  V.  Xmmeiicb,  BB  N.  T.  SU:  Banta  v.  Oarmo, 
1  Bandf.  Ch.  88B,  T  K.  T.  Ch.  I.,  ed.  868. 
'  Be  is  Dot  entitled  to  subroitation,  although  In- 
duced to  do  M  br  baud  praMloed  upon  him  bv  the 
latter'!  Bcent   HoClearys  App.  [PaJ  11  Oeni.  Bep. 

m. 

So  OD*  who  lend!  moner  to  per  off  a  lien  on  land 
IIBot  mbronted  to  the  rlsbts  of  the  Uen  holder 


irben  tbe  money  la  so  applied.  EUne  r.  Rec- 
land,4TArk.lU;  Uatber  v.  Jenawold,  R  Iowa,  6110. 
Bubrogatton,  in  equity,  requires  that  the  poreon 
to  be  beneflted  has  paid  an  obllKatdon  to  a  tfalrd 
partr,  oonstitutlnK  a  superior  Uen  or  claim,  to  save 
hlmsell  from  lose.   Mtaa  L.  Ins.  Co,  v.  Hlddleport, 

Qenetallr,  where  it  la  eguttable  that  a  penoD 
rumlsbmg  moner  to  pay  a  debt  should  be  subetl- 
tuted  for  tbe  creditor  or  In  the  place  of  the  credi- 
tor, such  person  wiu  be  so  eubetituiad.  Vaple  v. 
Scepbena,  34  Kan.  tSO. 

The  doctrine  of  substitution,  tMlng  one  of  mere  ' 
equity  and  benevolence,  will  not  he  enforced  at  the 
expense  of  a  legal  rlghb  Bamea  T.  Dickey  (Pa.)  is 
W,  N,  C.  1S8. 

Under  Mansf.  (Ark.)  Dig..  I  Oi.  provldtns:  that  a 
Uen  of  the  vendor,  when  expressed  on  the  face  of 
the  oonveyance,  shall  Inure  to  the  benefit  of  the 
assignee  of  the  note  or  obligation  to  secure  pay- 
ment of  the  purchase  price,  tbe  lien  will  not  paw 
by  BSHlgnment  of  the  debt  where  tbe  vendor  con- 
veys tbe  title  bran  absolute  deed.  Crosstand  v. 
Powers  (Ark.)  AprU  IB,  IWO. 

Payment  of  a  note  secured  br  mortgage  by  one 
not  bound  for  It,  and  who  had  no  mtereet  In  dls- 
cbarglng  it,  wllj  not  subrogate  him  to  the  rishtsof 
the  party  to  whom  be  paid.  Well  v.  Aiterprise 
,  Glunerr  &  Mfg.  Co.  (La.)  April  n,  ir~ 
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IsSUKA  SUPKBin  COCBT. 


The  Hen  arlMa  only  wbea  the  veadoi  h£8 
parted  with  hia  UUe. 

Dev.  Deeds,  g  1203. 

TJtdDg  borrowed  monev'to  pay  for  land  does 
not  KiTe  ibe  leoder  the  tig^t  even  to  be  suhro- 
gat«d  to  a  rendor'a  lien. 

Gntf/  V.  Baird,  4  Lea,  313-316. 

The  complaint  does  not  make  out  aaj  case 
for  John  lo  enforce  a  grantor't  lien  agatnat 
Haitha. 

Der.  Deeds,  §  I2G3:  Herman,  Hortgages, 
%  18B;  Jones.  Liens,  «i  1067;  Stavmll  v.  Bobm-U, 
18  Ohio  at.  149;  Faltwr  v.  SUrling,  41  Mich. 
318;  Perry,  Truals,  g  388;  Jones,  Mortgages,  Sd 
ed.  §193; 3  Washburn,  KealProp.  3ded.p.93i 
ffiwT.ftiKy.HQd.lOS:  tfranuv.CaWMefi.ftlll. 
468;  Bkaggt  v.  HtUon.  25  Miaa.  88;  Chapman  t. 
Abrahami,  61  Ala.  108;  Nottei  App.  45  Pa.  SBI. 

Jobn,  liy  paying  the  security  debt,  simply 
became  Daoiel's  creditor. 

Kane  V,  State,  78  Ind.  108. 

Theparol  agreement  of  John  and  Daniel  «aa 
Toid. 

HaiJa^  V.  Bex>U,  66  Ind.  S67. 

It  is  the  unpaid  purchase  money  which  cre- 
ates the  Hen  and  is  the  debt 

NiOai*  r.  Qloeer,  41  Ind.  24r-84. 

John  could  bare  no  interest  in  ibe  Oish  land 
on  February  S,  1888,  as  a  mere  promise  is  not 
a  transfer  even  in  equity. 

CArulmat  v.  RutKfl.  81  U.  a  14  Wall.  69.  20 
L.  ed.  763;  OhrUtJoat  y.  Oritwiold,  8  Ohio  Bt 


B«rkahire,  Oh.  J.,  delivered  the  opinion 

of  the  court: 

The  facts  involved  in  this  case,  briefly  staled, 
are  as  follows:  McCoy  A  Thompson  were 
I»nkers  a1  Rensselaer,  Ind.,  on  the  6th  day  of 
February,  1883,  and  on  that  day  tbe  appellee 
Daniel  and  tbe  appellant  executed  their  note 
to  said  McCoy  &  Thompson  for  fUl,  due  In 
one  year,  the  said  Daniel  being  tbe  principal 
In  said  note,  and  the  appellant  his  surety. 
When  said  note  became  due,  the  said  Dame] 
not  beinr  prepared  to  make  payment  thereof, 
It  was  tsfcen  up.  and  a  new  note  given  by  tbe 
said  parties  thereto.  Renewal  notes  were^ven 
from  time  to  time  until  the  7th  day  of  March, 

1887,  when  the  appellant  executed  his  own 
note  in  payment  and  snlisfacllon  of  said  In- 
debtedness. That  on  said  6th  day  of  Febru- 
ary, 1883,  one  Christian  Glsh  was  tbe  owner 
of^tiie  following  described  real  estate  in  Jasper 
County,  Ind.,  lo  wit,  (be  S.  W.  i  of  the  N.  £. 
}.  section  18,  township  38.  range  6,  and  con- 

,  tinned  so  to  be  until  the  8ih  day  of  February, 

1888,  when  he  conveyed  the  same  by  warranty 
deed  to  the  appellee  tiartba  J.  Wood;  that  the 
consideration  to  said  Qish  for  tbe  said  real  es- 
Ule  was  $300,  (100  paid  in  cash,  and  the 
proiniasory  note  of  the  said  Martha  and  Dsniel 
executed  for  the  sum  of  tlOO,  payable  in  one 
year  from  tbe  date  of  said  deed,  secured  by  a 
mortgage  executed  by  them  upon  said  real  es- 
tate; that  the  cash  payment  made  to  said  Qish 
was  the  wwweds  of  said  note  first  executed  by 
the  said  Daniel  and  the  appellant  to  said  Mc- 
Coy &  Thompson,  and  was  borrowed  for  that 
purpose;  that  when  the  said  note  was  exe- 
cuted, and  loan  made,  tbe  said  Daniel  bad  bar- 
gained with  said  Glsb  for  the  said  real  estate, 
and  so  Informed  the  apDellant,  and  promised 
SLR.  A. 


and  agreed  with  him  that,  if  he  would  beoonw 


bave  a  lien  Ibereon  to  secure  him  from  Iom  as 
such  surety;  that  the  appellant  relied  upoanid 
agreement,  and  was  induced  thereby  to  beoome 
surety  on  said  note;  that  tbe  said  conTcyBiies 
was  executed  by  said  Oish  to  said  Hartba  at 
the  instance  of  the  said  Daniel,  with  the  knowl- 
edf^  and  cotisenl  of  the  appellant;  that,  after 
ihe  esid  note  which  the  said  appclleea  bod  exe- 
cuted to  ssid  Gish  became  due,  the  same  wa« 
paid  by  tbe  said  Martha,  and  she  bad  no  knowl- 
edge of  said  agreement  as  to  said  lien  between 
the  appellant  and  the  aaid  Daniel  until  long 
thereafter,  and  no  knowledge  of  any  Intentinn 
en  the  appellant's  part  of  asserting  or  claiming 
a  lien  upon  aaid  real  estate,  but  she  did  know,  it 
the  limesbe  received  said  conveyance,  that  said 
Daniel  and  the  appeHant  bad  executed  Ihdr 
note  to  HcCoy  &  Thompson  to  obtain  tbe 
money  to  make  the  first  payment  on  tbe  land, 
and  that  tbe  appellant  was  Daniel's  Bur«ty  on 
said  note,  and  that  the  money  thna  oblained 
had  been  used  in  malting  said  first  payment, 
and  she  knew  then  and  tnereaTter  that  it  bad 
not  been  repnid.  The  coDsideration  which 
moied  from  Martha  to  Daniel  was  a  credit  of 
|100  upon  an  indebtedness  in  tbe  sum  of  $335 
which  be  had  owed  tober  for  nearly  ten  years. 
At  the  time  the  loan  was  mode  by  McCoy  & 
Tbompson  to  Daniel,  he  was  insolvent,  and 
has  been  so  ever  since.  During  all  of  the  fore- 
going transactions  the  appellees  were  husband 
and  wife. 

Upon  tbe  foregoing  statement  of  facts,  Ibe 
question  which  we  are  called  on  to  determine 
is.  Has  the  appelant  an  equitable  lien  upon  the 
real  estate  described  on  account  of  bis  said  pay- 
ment to  UcCoy  &  Thompson?  We  think  be 
bas  not.  Tbls  court  is  more  liberal  than  are 
the  courts  of  most  of  our  sister  States  in  the 
recognition  of  equitsble  liens  upon  real  eetate; 
but  we  find  no  case  decided  by  this  court,  or 
elsewhere,  to  support  tbe  theory  of  tbe  appel- 
lant in  thia  case.  In  the  cose  nf  Dwenger  v. 
Branigan,  96  Ind.  331,  the  decision  is  tilaced 
expressly  upon  the  ground  that  the  relation  of 
vendor  and  vendee  existed  between  the  partiea. 

In  BarreU  y.Lemii.  106  Ind.  120,  8  Weit. 
Rep.  78B,  tltf  facts  of  tbe  case  ts  given  in  lb* 
opinion  arefta  follows:  "Hester  A.  Lewis  con- 
veyed a  tract  of  land  in  Marlon  County  to  Gott- 
fned  Muhlman,  and  lo  secure  part  of  the  puV' 
chase  price  took  a  mortgage.  Subsequently 
she  obtained  a  decree  of  foreclosure;  and.  up- 
on a  sale  of  tbe  land  made  in  pursuance  of  tbt 
decree,  she  became  tbe  purchaser,  and  received 
from  the  sheriff  a  certificate  of  purchase  in  doe 
form.  Before  the  period  for  redemption  ex- 
pired, she  sold  and  asBicned  the  certificate,  and 
all  her  rights  thereunder,  to  Lucy  B.  Barrett, 
who  pala  part  of  the  consideration  for  the  ai- 
aigument  m  cash,  and  for  the  residue  executed 
her  promissory  note  due  in  two  years.  It  was 
stipulated  in  the  note  that  It  was  given  for 
'purchase  money  for  real  eetat«.'  At  the  ex- 
piration of  tbe  year  for  redemption,  which  was 
about  four  months  after  taking  tbe  assignment, 
Mrs.  Barrett  received  a  sberiff^s  deed  upon  Ibe 
certificate,  and  went  into  possession  of.  and 
has  ever  rinu  continued  to  own,  tbe  land.' 
Upon  the  foregoing  statement  of  facta,  tt  WM 
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held  thit  the  asatgnot  oF  tb«  iherifTfl  certlflcate 
WIS  entitled  to  enforce  a  vendor'a  lien  ai 
tgsinst  the  title  beld  bj  ber  usignee.  and  bc- 

?uired  Ibrough  aoch  aasieDroeDt.  Under  the 
tcts  of  that  case  the  assignor,  if  not  t«cfani- 
allj  a  vendor,  wtaone  in  equity.  As  between 
[he  parties,  the  note  represented  the  unpaid 

[iietaase  mane;  for  the  real  est&te  to  which 
Jrs.  Barrett  had  acquired  title.  The  parties 
had  so  recognized  It  in  their  contract,  and  It 
would  hare  been  contrai;  to  the  rules  of  equ- 
ity, and  in  rlolation  of  good  conscience,  not  to 
have  recognized  and  enforced  the  lien.  See 
looes.  Liens,  §  lOM;  Tarborvugh  v.  Wood,  43 
Tei.  91. 

In  the  _well- considered  case  of  Olis  v.  Greg- 


payment  of  pan  of  the  purchase  money  by  the 
ippellant  for  tbe  execution  of  the  conveyance 
lo  the  appellee,  and  hence  he  was  entitled  to 
enforce  a  vendor's  lien.  Tbe  facta  in  that  caae, 
la  we  And  them  slated  In  tbe  opinion  of  the 
court,  are  aa  follows:  "On  the  16th  day  of  Oc- 
tober, 1873.  the  plaintiff  and  ber  husband  be- 
came indebted  to  (he  defendant  In  the  sum  of 
1480.  This  indebtedness  was  secured  by  a 
niortgage  executed  hy  the  plaintiff  on  her  sepa- 


rate property  in  Michigan.  Afterwards,  in 
June,  1874,  tbe  plaiotilT  Bold  her  Michigan  prop- 
erty, and   purchased  that  bi  question,  in   La 


Forte  County.  To  enable  ber  to  make  tbe  pur- 
chase, it  t)e<kme  necessary  tbat  abe  should  be 
tbie  to  use  the  entire  purchase  money  arising 
from  the  sale  of  the  Michigan  property,  Includ- 
ing the  amount  due  the  defendant  on  bis  mort- 
gage debt.  The  defendant  agreed  that  he  would 
release  hia  mortgage  oo  the  property  in  Hich- 
teiD,  and  permit  (be  plaintiff  lo  use  t£e  amount 
due  him  in  paying  tbe  purchase  money  of  the 
I«  Porte  County  property,  she  agreeing  to  give 
him  a  mortgage  on  the  latter  wben  the  transac- 
tlon  should  be  completed.  Tbe  defendant  re- 
leased his  mortgage  accordingly,  and  took  a 
mortage  eieculod  by  the  pTamlifl,  without 
the  Joinder  therein  of  ber  husband,  upon  the 
property  described  in  tbe  complaint.  Mrs, 
Gregory  paid  for  tbe  propertv  purchased  with 
the  procmia  of  that  sold.  This  last  morlgage, 
tl  is  averred,  wasezecuted  In  the  Slate  of  Mich- 
Ipn,  both  parties  believing  In  good  faith  at 
the  time  that  the  law  of  Indiana,  as  In  Mich- 
igan, empowered  a  married  woman  to  incum- 
ber ber  separate  real  estate  without  tbe  joinder 
of  ber  hnsband.  But  for  such  belief,  tbe  de- 
fendant saya,  be  would  not  have  released  bis 
ntoitnge  on  tbe  Michigan  property,  and  re- 
ceived uat  on  tbe  property  in  Indiana." 

In  the  case  of  Strehm  v.  Good.  118  Ind.  98, 
18  West.  Hep.  680,  It  was  held  that  Mrs.  Good, 
tbe  appellee,  held  a  vendor's  lien  upon  tbe  reel 
estate  tbere  Involved,  The  facta  in  tbat  rase, 
a>  given  in  tbe  opinion,  are  as  follows;  "On 
tbe  27th  day  of  April,  1883,  Magdalena  Good 
was  the  owner  of  a  parcel  of  lana;  and  on  that 
day  she  and  her  husband  entered  Into  a  writ- 
ten contract  with  Joseph  Strohm  wherein  she 
agreed  to  sell  and  coovey  II  to  bim.  Among 
other  promises  formlos  part  of  tbe  conddera- 
tioD  agreed  to  be  paid  for  tbe  land  was  a  prom- 
ise od  the  psrt  of  Joseph  Strobm  to  assume  and 
pay  a  mortgage  previously  executed  bv  Mag- 
daicaa  Good  to  Boloinoa  Stabley.  This  mort- 
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gage  covered  tbe  land  purchased  by  Strohm, 
and  aiao  other  lands  of  tbe  mortga^.  The- 
contract  aa  originally  drawn  provided  that 
Joseph  Btrobm  should  receive  a  deed  on  or  be- 
fore the  Ist  day  of  July,  1383,  but  by  a  subse- 
quent writing  tbe  contract  was  so  modified  i»- 
to  provide  tbat  he  should  receive  n  deed  when 
he  had  paid  one  bnlf  of  tbe  mortgage  assumed 
by  him.  Prior  to  tbe  time  of  the  maturity  of 
tbe  morteage  debt,  Magdalena  Good  desired  to- 
rcmove  the  Incumbrance  of  tbe  mortgage  from 
tlie  real  estate  embraced  in  it,  but  woich  was 
Dot  sold  to  Strobm;  and  an  oral  agreement  wa* 
entered  Into  between  her  and  Btrohm  wherein 
it  was  stipulated  tbat,  If  she  would  pay  the 
mortgage  debt,  he  would,  when  the  first  notes 
evidencing  it  became  due,  and  the  deed  was- 
ready  for  delivery,  pay  one  half  of  tbe  mort- 
gage debt,  and  execute  a  mortgage  for  the  re- 
mainder upon  tbe  real  estate  conveyed  to  him. 
Relying  on  this  promise  of  Btrobm,  the  appel- 
lee caused  her  agent,  Isaac  Good,  to  pay  the- 
Stahley  mortgage  with  his  own  monej^.  agree- 
ing with  bim  tbat  he  should  be  repaid  In  ao- 
cordance  with  Btrobm's  contract.  Strohm  re- 
quested tbat  his  wife,  Mary  Strohm,  should  bo- 
substlluted  as  grantee,  and  this  was  done.  In 
tbe  deed  execu^  by  the  appellee  and  her  bin- 
band.  The  deed  was  delivered  on  tbe  24th 
day  of  January,  1884,  and  was  executed  to- 
Mary  Btrobm,  the  wife  of  Joseph  Btrobm,  a> 
requested  by  fbe  latter.  Of  the  contract  be- 
tween him  and  bis  vendor,  Ura.  Btrobm  had 
full  knowledge,  and  she  paid  no  consideration. 
Joeepb  Btrobm  repudiated  bis  promise,  and  re- 
fuaed  to  pay  one  half  of  tbe  amount  of  the 
mortgage  debt  in  money,  and  also  refused  to- 
execute  a  mortgage  for  the  remainder,"  It  is 
said  in  that  case:  "Mrs.  Good  had  a  right  lo 
protect  her  property  by  paying  the  mortgage; 
and,  under  tbe  verbal  contract,  sbe  had  a  riglit 
to  have  ber  lien  kept  alive.    Until  Strobm 

Said  the  purchase  money  as  he  had  agreed  to 
o,  (be  lien  remained  in  life,  binding  tbe  land 
in  bis  hands,  and  In  that  of  bis  wife,  who 
claimed  through  him.  There  was  no  nurrender 
ormergerof  this  equllable  lien,  and  it  remained 
In  force  for  the  protection  of  the  vendor." 

The  cose  of  IftcheU  v.  Qlover.  41  lod.  24,  te. 
summed  up  bj  tbe  court.  In  a  nutshell,  aa  fol- 
lows; "The  question  In  this  case  rcFolves  itself 
Into  this:  If  A  owes  B,  and  A  conveys  land  to 
C,  and  has  a  Hen  tor  the  purchase  money  on 
the  land  so  conveyed,  and  they  all  meet  to- 
gether, and  agree  that  C  shall  execute  bis  note 
to  B  for  the  unpaid  purchase  money,  instead 
of  giving  tbe  note  to  A,  which  Is  done,  and  B- 
releasoB  A  from  bis  debt,  has  B  a  lien  on  tbe 
land  conveved  by  A  lo  C  for  tbe  purchase 
money?  We  hold  (bat  he  has.  It  Is  clear 
that,  if  C  had  given  his  note  lo  A  for  tbe  un- 

rid  purchase  money,  A  might  have  assigned 
to  B  and  thus  transferred  hia  vendor's  lieu- 
to  B.  Or,  if  no  note  had  been  given  by  C  to- 
A  for  tbe  purchase  money,  vet  A  might  have, 
by  a  written  instrument,  usigned  his  vendor's- 
Uen  to  B." 

A  vendor's  lien  cannot  be  created  by  agree- 
ment between  tbe  parlies,  but  exists  by  opera* 
tion  of  law. 

Jones,  in  bis  valuable  work  on  Liens,  at  sec- 
tion 1004,  says:  "This  lien  does  not  spring 
from  an;  agreement  of  the  parties,  and  is> 
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-wholly  Independent  of  any  cucb  SKreemenL 
Moreover,  tlie  fact  tbat  (liere  is  a  verbal  agree- 
ment of  tlie  parlies  that  the  veodee  sliall  recon- 
vev  tlie  land  if  he  does  not  pay  the  purchase 

fince  does  not  preveot  ttie  enforcement  of  the 
len;  for  such  an  agreement  U  void  under  the 
Sututo  of  Frauds.*   Sea  GaUagher  t.  Man,  I 


kept  alive  ot  waived  by  Iba  agreement 

Eirties,  but  cannot  be  thus  created.  Jones, 
lena,  gg  1089,  1090;  Btrokm  v.  Oood.  tuj^aj 
Taryan  v,  Slmwr,  28  Ind.  894. 

"Whenever  the  notice  of  the  traDsacIiou  is 
such  that  the  existence  of  a  lien  la  repelled, 
and  coDsequenUy  the  Hen  does  not  arise  by  im 
plication  or  operation  of  law,  evidence  caDnol 
be  given  of  the  declaration  of  the  purchaser 
that  the  vendor  would  have  a  Hen;  for  a  right 
10  charge  laads  dependent  npon  the  agreement 
of  the  parties  must  be  manifested  by  writing. 
It  cannot  rest  in  parol."  Jones,  ru^a,  glOfrl 
<see  glO);  Printitpt.  Barrett,  iiiQa.  407.  See 
Blringfdiovi  v.  Ine.  TS  Ala.  309. 

As  a  vendor's  lien  must  arise  by  implication, 
a  lien  which  depends  upon  the  agreement  ol 
the  parties  is  not  a  vendor's  or  firantor's  lien. 
"Alien  reserved  is  a  lien  by  cooiract.  A  lleo 
for  the  purchase  money  expressly  reserved  b; 
avendor  .  .  .  is  a  lien  created  by  contract,  and 
□ol  by  Implication  of  law."    Joaes,  mpra, 

i  nil. 

So,  also.  Is  a  mortjifage  lien  a  lien  bv  con 

tract.  It  can  In  no  other  way  be  createa.  In 
Indiana  a  speciflc  lien  upon  real  estate  depend- 
ent upon  contract  can  be  ousted  in  tiut  one  ol 
two  ways:  by  reservation  In  the  deed  of  the 
grantor;  by  mortgage  duly  executed  by  the 
owner.  Etence  the  appellant,  by  the  verbal 
agreement  with  Daniel,  acquired  no  lien  by 
contract.  The  further  conclusion,  therefore, 
must  be  tbat  the  said  verbal  agreement  can 
have  no  controlling  Influence  in  Ibe  decision 
of  the  question  before  us.  Disregarding,  as  we 
do,  the  verbal  contract  between  the  appellant 
and  Daniel,  the  altuation  is  as  follows;  McCoy 
ft  Thompson  loaned  a  sum  of  money  to  Daniel 
Wood  with  which  to  make  a  purchase  of  real 
estate.  To  secure  the  loan,  tbe  appellant  bo- 
came  Daniel's  eurety  to  McCoy  &  Thompson. 
Daniel  purchased  tbe  real  estate,  paid  the 
money  borrowed  to  tbe  vendor,  aad,  with  tbe 
appellant's  consent,  caused  a  deed  to  be  eze- 
i-uted  to  the  appellee  Martha.  Had  the  appel- 
lant loaned  the  money  to  Daniel  to  mahe  tbe 
payment,  he  would  Dot  have  been  entitled  to  a 
vendor's  Hen.     A  mere  loan  of  money  in  the 

Siurchase  of  land  does  not  create  a  lieu  on  the 
and  as  a  security  for  its  repayment.  See 
Jones,  tvpra,  g  75;  CoUinion  v.  Oiceni,  0  QUI 

A  Hen  will  not  arise  in  favor  of  one  who 
advances  money  to  pay  tbe  purchase  price  for 
real  ealnte  purchased.  Jonea,  lapra,  ^%1^, 
1007;  Cbaiman  v.  Abrahamt,  81  Ala.  108; 
Gray  v.  Baird.  4  Lea,  213. 

lu  this  lost  case  the  court  said:  "  Be  this  as 
it  may,  however,  tbe  court  is  of  the  opinion 
that  the  debt  stayed  by  Marchbanka  was  not 
the  purchase  money  for  the  land.  The  land 
had  been  bought  by  Grey  under  a  decree  of 
the  county  courL  He  had  paid  for  It.  Hall 
bad  advanced  or  loaned  him  the  money  to  pay 
-«L.It.A 


to  be  the  purchase  money  of  the  land.  Tbat 
had  been  paid  by  Qrcy.  This  was  a  debt  for 
borrowed  money,  advanced  or  loaned,  it  Is 
true,  to  pay  for  the  land,  hut  still  but  a  debt 
for  loaned  money.  Tbe  lien  on  the  face  of  ths 
note  did  not  make  It  such.  Tbat  was  a  fomi 
of  security  carried  out  by  the  parties  theni> 
aelves,  but  is  not  a  vendor's  lien,  but  one  by 
contract."  If  money  advanced  to  pay  for  real 
estate  wlH:not  give  to  the  lender  the  right  to 
enforce  •  vendor's  lien,  with  stronger  reason 
may  it  be  asserted  that  such  a  lien  will  not  be 
implied  in  favor  of  the  surety  who  signs  a  note 
given  for  borrowed  money  to  pay  for  real 

When  McCoy  &  Thompson  loaned  the 
money  to  Daniel  Wood,  it  became  his  money 
absolutely.  He  was  under  no  legal  oblljnition 
to  purchase  the  real  estate,  and.  if  be  did  so, 
might  or  might  not,  as  he  saw  proper,  pay  the 
money  to  the  vendor.  He  could  have  used  the 
money  for  any  other  purpose  at  his  pleasure. 
The  transaction  was  one  to  which  the  appellant 
was  not  a  party,  except  Ihat  he  loaned  bis 
name  to  Daniel  Wood.  It  was  a  transociioo 
between  McCoy  Sc  Thompson  on  one  side,  and 
Daniel  Wood  on  the  other.  After  the  note  had 
been  executed  to  them.  McCoy  &  Thompson 


the  order  of  Daniel,  than  to  have  paid  to  the 
appellant  any  other  money  In  their  hands  be- 
longing to  I^lel  without  such  order.  It  waa 
Daniel,  therefore,  who  furnished  the  purchase 
money,  and  not  the  appellanL  This  seems  to 
be  clear;  and  as  the  appellant  paid  no  part  of 
the  purchase  money,  he  has  no  shadow  of  a 
claim  to  a  lien  on  tbe  land.  His  posilion  is  the 
same  as  that  of  any  other  general  creditor. 
But  if  the  appellant,  because  of  the  parol 
agreement  made  between  Daniel  and  himself, 
was  entitled  to  enforce  a  vendor's  lien  aa 
against  a  purchaser  of  the  real  estate  with  no- 
tice of  hia  Hen,  or  as  against  a  mere  volunteer, 
it  is  probable,  in  view  of  the  rule  aa  declared 
In  TF«r(  v,  Naj/lcr,  S3  Ind.  4S1,  thai  Mrs.  Wood 
would  be  regarded  as  a  purchaser  for  value 
without  notice;  but  as  to  this  we  decide  noth- 
ing   We  And  no  error  In  tlie  record. 

Judgment  ajjirmed,  with  coiit. 

Petition  for  rehearing  overruled  September 

17,  i8»a 


John  MoPHEETERS,  Appt., 
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John  D.  WBIGHT. 


NOTB.— Tenant  In  oommon  oannot  p 
la  own  benellt  an  adverwrj  olabn.   see  not<  to 
ChapiD  V.  Weed,  Clarln,  Cb.  m,1 1I.T.QL  I^ai. 
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A  A  fbrfUtnr*  ondsr  Rev.  St»t.  1881> 
I  4847,  of  m  eontrftct  tor  tlie  purohua  of 
■obool  luidi  (or  default  In  paymmitB  don  no* 
demt  tbe  purohaser'B  title  to  the  real  eetate,  bat 
rfmpi;  Authorlies  tbe  Stite  to  nil  tlw  Uodi  lor 
It*  omi  tetmbunement. 
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AIT^AL  bf  defendant  (ram  h  Judgment  of 
Um  (%cult  Couit  for  Noble  Countj  In 
favor  of  plelntiS  in  tn  action  biougM  to  re- 
cover poeaessioD  of  certain  i«*l  estate.    S»- 

WTMd. 

The  fads  are  trUlj  stated  in  tbe  opinion. 
Mr.  K.  P.  Bftrr  for  appellant. 
Mettri.  H.  O.  ZlauBArmui  and  Wllaon 
*  DftTla  for  appellee, 

BarksUrei  Oh.  J.,  delivered  tba  opinion 
of  the  court: 

Thia  la  an  action  In  ejectment.  The  appellee 
was  tbe  plainliS,  and  tbe  appellant  the  defend- 
ant,  in  tbe  coun  below.  Tbe  appellant  tied  a 
cross-cotuplflint,  to  which  a  demurrer  was  ad- 
dreased,  which  was  sustained  b;  the  court,  and 
the  appellant  reserved  an  exception.  The 
main  action  bavins  been  put  at  issue,  the  same 
was  aubmltted  to  the  court  for  liial;  and,arier 
tlie  evitlence  had  been  beard,  tbe  court  re- 
turned, at  the  leanest  of  tbe  parties,  a  special 
finding.  Tbe  only  alleged  erron  which  we  are 
called  upon  to  consider  are  those  which  call  in 
ODestion  tbe  ruling  of  tbe  court  in  sustaining 
the  demurrer  to  the  cross- com  plaint,  aud  Its 
conclnsiona  of  law  upon  the  facte  found.    As 


flndinff 

court  ID  ■ustainiDg  the  demurrer  to  the  cross- 
complaint,  we  will  confine  overaelves  to  the 
special  flnding.  After  entitling  the  cause,  tbe 
following  is  tbe  special  finding  of  the  court: 

"Tbe  court,  having  been  bv  the  plaintiff 
and  defendant  requestM  to  find  speclalij  the 
facta  and  coocludons  of  law  thereon.  In  ac- 
eordanc*  with  section  OSl  of  the  Code  of  the 
State,  flnds  specially  tbe  following  facts: 

"(l)  That  the  lands  described  in  tbe  com- 
plaint, to  wit,  the  northwest  quarter  of  the 
aortbeast  quarter,  and  tbe  northeast  quarter  of 
the  northwest  quarter,  of  section  16,  townsfalp 
3S  north  of  range  10  east,  in  Noble  County, 
Ind.,  were  on  the  12lh  day  of  April,  1S47,  part 
of  the  congressional  school  lands  of  said  town- 

"(2)  That  on  the  said  day  Ibe  said  lands 
were  by  tbe  county  auditor  end  tbe  school  com- 
missioners of  said  county  duly  and  legally  sold 
to  one  Adam  Dingmaa, — tbe  former  pareel  for 
(329,  and  the  latter  tract  for  $160;  and  that  at 
tbe  time  thereof  tbe  purcba^ier  paid  down 
f5T.2S,  belDf  one  fourth  of  the  purchase 
money,  and  also  paid  $12.02,  one  yetu's  Inter- 
est, in  advance. 

"(3)  That  on  the  last  day  named  the  auditor 
and  school  commissioner  executed  and  deliv- 
ered to  said  purchaser  a  certificate  of  purchase 
fi»  each  parcel  separately;  which  certificates 
uf  purchase  were  on  tbe  said  ISthday  of  April, 
1847,  recorded  bv  the  auditor  in  Boob  A  of 
Commis^ner's  Aecord.  on  pa^ea  55K  and  GQS. 

"(4)  That  on  ihc  3d  day  of  October,  1858. 
(aid  purchaser  aasipned  each  of  said  cerilQcatea 
of  purchtae  to  one  Nicholas  Skeels,  which  aa- 
■•L.H.A. 


lignment  was  duly  acknowledged  before  tb* 
county  auditor. 

"(5)  That  said  Installments  of  annual  Interest 
on  each  parcel  were  paid  by  the  said  Dingman 
until  tbe  assignment,  in  1808;  and  then  by  the 
aald  Skeelg  until  bis  decease  in  the  year  1854, 
—each  successively  occupying  and  making 
valuable  improvements  on  said  lanils;  and 
thereafter  by  Julia  A.  Skeels,  the  widow  of 
said  Nicholas  Skeels,  until  the  year  1667,  when 
she  died, 

"(6)  The  Interest  installments  on  said  pur- 
chase money  remained  unpaid  on  tbe  6tb  day 
of  April,  18BS,  for  tbe  years,  to  wit,  1877, 1878, 
1GT9.  1880. 1881,  1882.  1888;  the  interest  hav- 


"(7)  That  on  tbe  aCth  day  of  February,  1888, 
the  said  annual  installments  of  interest  for  sala 
several  years  remaining  unpaid,  and  certain 
portions  of  the  priucipal  being  due  and  un- 
paid,  the  county  auditor  and  county  treasurer 
declared  tbe  original  contract  of  purchase  and 
sale  forifeited,  and  immediately  on  said  day 
caused  said  lands,  and  each  parcel  thereof,  to 
be  separately  advertised  for  sale  on  the  Gth  dav 
of  April.  1838,  at  tbe  court-bouse  door  in  Al- 
bion, said  Noble  County,  by  publiiihinK  notices 
of  said  sale,  and  notice  for  each  of  sain  parcels 
separately,  duly  signed  by  tbe  auditor  and 
treasurer,  and  published  in  tbe  Weekly  News, 
a  newspaper  of  general  circulation  printed  and 
published  in  said  county,  for  four  successive 
weeks, —  the  last  of  which  publication  was 
one  week  prior  to  the  date  of  sale;  and  that  a 
copy  of  each  notice  of  the  sale  of  each  parcel 
was  also  posted  at  tbe  court-bouse  door  of  Raid 
county  four  weeks  and  more  prior  to  the  day 
of  sale;  and  alao  that  a  copy  of  each  one  of 
said  notices  of  tbe  sale  was  posted  in  three 
public  places  in  Green  Township,  said  County 
of  Noble,  being  tbe  township  In  which  said 
lands  to  be  solo  were  situated, 

"(8)  Thai  the  notice  for  the  sale  of  the  N. 
W.  one  fourth  of  the  N.  E.  one  fourth  recited 
that  there  was  due,  on  the  principal,  (fil.75;  on 
unpaid  interest  inatallmentB,  $24.84,— in  all, 
$70.00,— lo  which  was  to  be  added  all  coats 
aud  damages  at  dale  of  sale;  and  that  the  no- 
tice for  tbe  sale  of  tbe  N.  E.  one  fourth  of  the 
N.  W.  one  fourth  recited  that  tbe  principal 
due  thereon  was  $120;  unpaid  interest,  $57.60, 
—in  all,  $177.60,— to  which  was  to  be  added 
costs  and  damages  to  day  of  sale. 

"(9)  That  on  the  da;  of  Bale,  to  wit,  Aprfl 
B.  1888,  there  was  due  on  the  N.W.  one  fourth 
of  the  N.  E.  one  fourth  the  following:  amount 
of  principal  due.  $91.75;  interest  due,  $24.84; 
printer's  fees,  $7;  auditor  and  treasurer's  feea, 
$3;  five  per  cent  damages,  $8.82;  sheriff's  fees, 
$3.80;  certificate  of  purchase,  and  recording 
same,  $3.— total,  $95.21. 

"(101  That  on  the  day  of  tbe  sale  Ibere  was 
due  on  the  N.  E.  one  fourth  of  tbe  N.  W.  on* 
fourth  tbe  following  amount:  of  principal 
due,  $120;  interest  due,  $57.60;  printer's  teet, 
$e.7S:  auditor  end  treasurer's  fees,  $3;  flveper 
cent  damages,  $8.88;  sheriff's  fees,  $2.80;  cer- 
tificate of  purchase  and  recording,  $8,— total, 

$201. oa 

"(11)  That  on  the  15th  day  of  April,  18^,. 
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one  fourth  of  nld  section  IS  &t  the  court-boiue 
door  of  Noble  County.  In  the  Town  of  Albion, 
Noble  County,  lad^  at  public  ftuctlon,  to  the 
plaintiff,  John  B.  Wright,  for  (TOO;  and  at  the 
game  time  and  place  said  auditor  in  like  man- 
ner sold  the  N.  E.  one  fourth  of  the  N.W.  one 
fourth  of  Baid  aection  to  the  plaiutiS  for  |800, 
the  county  treaaurer  attending  thereat,  and 
taklQg  an  accounl  tbereor. 

"(1^)  That  on  said  purchaBe  money  the  pur- 
chaser, Wrieht,  immediately  upon  such  aale 
paid  down  the  sum  of  (ITS  on  the  purchase  of 
the  N.  W.  one  fouilh  of  the  N.  E.  one  fourth, 
and  the  further  sum  of  $42  interest  on  the  pur- 
chase money.  In  advance:  and  the  said  Wright 
also, upon  tne  purcbaseof  tbe  N.  £.  one  fourth 
of  the  N.  W.  one  fourth,  immediate!;  paid 
down  the  sum  of  (200,  and  the  further  sum  of 
(48  interest.  In  advance,  on  tbe  purchase 
money. 

"(lU)  That  immediately  upon  said  tale  and 
payment  o(  tbe  one  fourth  of  the  purchase 
mone;  and  interest  tbe  county  auditor  and 
county  treasurer  executed  and  delivered  to  the 
plaintiff  as  such  purchaser  a  cerliflcatc  of  pur- 
chase tor  tbe  norl  b  west  quarter  of  tbe  northeast 
3uarler  of  said  section,  wbicb  was  by  the  au- 
itor  duly  recorded  in  commissioner^  record 
book,  at  page  S40;  and  also  in  bke  manner,  and 
at  tbe  same  time,  tbe  said  county  auditor  and 
county  treasurer  executed  and  delivered  to  said 
purchaser  Wright  a  certificate  of  purchase  for 
tbe  nonbeast  quarter  of  the  northwest  quarter 
of  said  section  16,  which  was  bv  tbe  county 
auditor  recorded  iu  commlBBioner''3  record,  In 


olas  Skeeis  died  about  the  vear  INH,  leaving 
■urviving  him  several  cbildren  by  different 
wives;  tbac  the  plaintiff's  mother  was  tbe  last 
wife  of  said  Nicholas,  by  whom  he  bad  one 
child  living  at  tbe  decease  of  said  Nicbolas; 
that  by  the  last  will  of  said  Nicholas  Skeela, 
ciecuted  on  tbe  18tb  day  of  May,  1854,  and 
wbicb  will  was,  upon  the  Slst  day  of  June, 
1854,  duly  proven  and  admitted  to  probnte  in 
tbe  office  of  the  clerk  of  the  Common  Pleas  Court 
of  said  Noble  Comity,  and  duly  recorded  Ibere- 
fa,  on  pages  205  and  206  of  the  record  of  wills, 
be(thQ  said  Nicholas)  devised  tbe  lands  in  the 
complaint  described  to  bis  widow  by  the  fol- 
loning  provision  therein  contained,  to  wit:  'I 
give  and  bequeath  to  my  beloved  wife.  Julia 
Ann  Bfceels.  all  my  right,  title  and  interest  in 
tbe  northeast  quarter  of  tbe  northwest  quarter 
of  section  18,  and  the  northwest  quarter  of 
tbe  northeast  quarter  of  said  section,  both  in 
town  33  north,  of  range  10  east,  in  tbe  county 
and  Blal«  aforesaid,  supposed  to  he  eigbty 
acres,  for  her  own  benefit  during  the  icrm  of 
her  natural  life,  or  so  long  as  she  remains  my 

"IB  That  said  Nicholas  Skeela  at  tbe  time 
of  bis  decease  was  residing  on  said  land,  and 
after  his  decease  bia  said  widow.  Julia  Ann 
Skeels.  with  her  daughter,  who  was  then  a 
minor,  and  was  the  youngest  of  said  children 
of  said  Nicholas  SkeeU,  continued  to  reside  on 
Bind  occupy  laid  premises,  said  widow  residing 
thereon  until  her  death,  in  1867;  Ibal  said 
daughter  resided  with  her  mother  as  a  member, 
SL.R.A. 


of  her  family  nnttl  after  her  majori^,  -wba^ 
she  was  mamed  toone  Abraham  Etcbedulei  tbat 
after  her  said  marriage  sh«  and  her  htuband 
resided  on  «ald  premises,  and  fanned  tbe  lame, 
and  tbe  aaid  Schedule  paid  the  widow  rent 
therefor;  and  that  oneof  uiesonaof  aaidNlcb- 
olas  Skeels  also  for  a  time  resided  on  said 
premises,  farmed  the  same  and  paid  the  widow 
rent  therefor;  that  said  widow  paid  the  taxes 
accruing  on  said  land  from  the  ^ear  1804  to  the 

f'ear  1S67,  and  paid  tbe  several  installments  of 
merest  accruingon  said  contract  of  purchase 
of  April.  1847,  up  to  her  death;  and  that  there 
is  no  other  evidence  as  to  whetber  or  not  ^e 
elected  to  take  under  the  provisions  of  said  will. 
"  (IT)  That  since  the  death  of  aaid  Jullft. 
Ann  Skeels,  In  18S7,  tbe  annual  interest  In- 
stallments on  said  original  contract  of  pur- 
chase have  been  paid  by  the  plaintiff  Dp  to  and 
including  Ibe  year  1876. 

"  (18)  That  on  the  2Ctb  day  of  March,  1880, 
one  Caleb  Skeels,  son  and  hcir-at.law  of  aaia 
Nicholas  Skeels,  deceased,  conveyed  by  quiV- 
claim  deed  all  his  inlereat  In  said  land  to  the 
defendant,  aaid  deed  being  recorded  on  the- 

day  of ,  1880.  In  deed  record  45, 

page  81,  of  the  record  of  deeds  of  Noble- 
County,  Ind.,  said  conveyance  being  made  in 
consideration  and  completion  of  an  oral  con- 
tract made  in  April,  1878,between  defendant  and 
aaid  Caleb,  whereby,  in  consideration  of  $100, 
said  Celeb  agreed  to  convey  to  defecdant  his 
interest  in  said  premises;  and  that,  under  ssid 
oral  contract,  defendant,  on  said  day  of  April, 
18T9,  entered  into  possession  of  said  premises, 
made  Improvements  thereon  of  the  value  of 
$300.  and  has  ever  since  remained  in  posses- 
sion of  the  same,  claiming  title  to  and  interest 
therein  under  said  deed. 

"(IB)  That  on  the  28th  day  of  October, 
1881,  one  Rebecca  Jones,  a  daugbter  and  heir- 
at-law  of  said  Nicholas  Skeela,  conveyed  by 
quitclaim  dfed  to  Ihe  plaintiff  all  her  right, 
title  and  interest  in  said  lands,  and  that  the- 
plaintiff  thereafter,  and  up  to  the  time  of  aaid 
auditor's  sale  of  said  land  on  the  —  day  of 
April,  18SS,  claimed  a  title  and  inleicst  tbereia 
unrler  said  deed;  but  since  be  received  said  au- 
ditor's certiflcale  of  purcbase  at  said  sale  be  ha» 
disclaimed  any  interest  therein  under  said  deed, 
and  did  not  when  Ibis  suit  was  commenced,  and 
docs  not  now,  claim  aoy  interest  In  said  land, 
except  under  and  by  virtue  of  said  auditor's 

"(201  That  on  the  7th  day  of  April.  1888, 
the  defendant  being  inpoasi'sslonof  the  preml- 
fcs.  claiming  title  as  aforraaid.  tbe  plaiotiff  and 
defendant  made  an  oral  agreement  by  wbicb  it 
was  agreed  that  the  defendant  should  remain- 
in  possession  of  Ibe  house  inwbicbbewas  then 
living  on  said  premises,  and  tbe  garden  appur- 
tenances thereto  situate,  in  the  soutbea^I  corner 
of  said  northeast  quarter  of  the  noithwest  quar- 
ter of  section  IS,  township  ijijnortb,  of  ran^  10 
easi,  unlil  September  1,  188.1,  and  the  dcfeud- 
ant  then  agreed  to  pay  the  plaintiff  for  Ihe  use 
of  tbe  same  $20,  part  to  be  paid  in  work;  that  at 
and  prior  to  that  time  the  plaintiff  atid  defend- 
ant bad,  and  still  have,  an  unsettled  account  for 
work  and  labor  performed;  that  thereafter.  In 

the  month   of ,   1888,  the    defendant's 

minor  son,  by  request  of  plaintiff  and  by  direc- 
tion of  defendant,  worked  for  him  —  dayir 


HcpHxaiKu  T.  Waiobt. 


ITS 


In  poawsBion  of  uid  premlsea,  clalmiog  title 
thereto,  and  refudDg  to  Burreader  the  gaine  to 
plaintiff  u  sole  onner  of  the  BBme,  under  Bald 
purdiue  at  said  auditor's  asle,  but  has  never 
denied  that  tlie  plaiotiS  had  an  Interest  therein 
In  common  with  the  defeudani. 

"  (81)  The  defendant  ia  now  in  possesslt  _  . 
nid  landa,  clalmlDg  title  to  an  iniereat  therein 
bf  virtue  of  said  purchase  and  «aid  conveyance 
tram  said  Caleb  Skeele,  and  not  olherwise. 

"And  thereupon  Ihe  court  finds  and  flies  the 
following  conduaions  of  law,  baaed  upon  said 
ipecial  finding  of  facts,  to  wit:  And  the  court, 
npon  the  facia  found  as  aforesaid,  slates  as  his 
coDclusions  of  law:  The  plaintiff  was,  nhen 
Uiia  auit  was  commenced,  and  now  is,  ~ 
owner  of  all  the  lands  described  in  the  i 
plaiot.  and  of  each  tract;  that  the  defendant  Is 
outawfuUy  io  possession  of  the  same,  and 
WKmefuli;  and  unlaniully  keeps  plaintiff  out 
of  possession  thereof,  and  that  plainlilT  is  en- 
tilled  to  recover  posseasion  of  said  premises, 
with  (1  damases  and  tlie  costs  of  this  actloD, 
and  iseotitied  to  have  his  title  thereto  quieted 
•s  agai  Qstdefendant." 

Under  the  facia  found,  there  can  be  no  ques- 
tloD  but  what  at  the  lime  of  the  sale  Enade  in 
April,  1883,  and  under  which  llie  appellee 
claims  title,  be  and  the  appellant  were  ten- 
anU  in  common  of  the  real  estate  in  ques- 
tion, nor  Ihal  the  appellee  acquired  any  tille  to 
the  real  estate  bj  inheritance  from  hia  mother; 
for  the  court  could  well  conclude  from  Ibe 
tacts  found  that  the  widow,  Julia  Ann  Skeels, 
elected  to  take  under  Ihe  will  of  her  husband, 
tod  at  the  time  of  her  death  was  only  a  life 
teoanL  From  Ibe  facta  stated  we  must  come 
Io  the  concluBioD  that  Nicholas  Skeela  died  In- 
testate, except  so  far  as  he  made  provision  for 
his  aaid  widow.  He  died,  leaving  his  said 
widow  and  eleven  children.  Subject  to  the 
widow's  life  estate,  his  said  cblldren  inherited 
as  tenants  in  common  the  said  real  estate,  the 
bterest  of  each  being  equal  to  an  undivided 
one  eleventh  thereof.  At  the  time  of  the  sale 
through  which  appellee  claims  title,  he  was  the 
owner  of  an  undivided  oneeleventbof  said  real 
ealBle  by  purchase  and  conveyance  from  one  of 
the  children  of  said  decedent,  and  the  appel- 
lant was  the  owner  of  an  undivided  one 
devoDth  of  said  real  estate  by  purchase  and 
conveyance  from  one  of  said  children.  Not 
only  were  the  appellee  and  appellants  tenants 
ta>  common  aa  to  aaid  real  estate,  but  they  beld 
title  from  one  common  source,  to  wit:  Sicho- 
las  8kee)s.  The  question,  therefore,  which 
moit  rule  our  conclusion  is,  Could  tbe  appell^ 
acquire  title  by  purchase  at  the  auditor's  and 
treasorer's  sale,  as  against  his  co-tenant  in  com- 
mooT  In  our  iudgment,  he  could  not.  This 
case  may  readily  be  distinguished  from  the  case 
of  BUttm  V.  Ftggoii,  M  Ind.  14,  which  is  re- 
Hed  npoD  bv  counsel  for  the  appellee,  and 
which,  no  aoubt.  Influenced  the  conclusion 
reached  t?  tbe  court  below.  We  quote  the 
following  from  tbe  opinion  In  that  case,  which 
>tty  be  found  beginmng  at  the  bottom  of  page 
<L.RA 


2fi:  "  Appellee's  counsel  contend  tbat  the  ap- 
pellant Is  precluded  from  asserting  title  under 
the  foreclosure  sale,  because  he  was,  a*  they 
affirm,  a  tenant  in  common  with  Martha  J. 
Piggott,  and  could  not,  therefore,  buy  la  an 
ouisianding  lien,  and  build  a  tiUe  on  it    The 

eneral  rule  unquestionably  is  that  one  tenant 
common  cannot  bv  purchasing  an  outstand- 
ing lien  acquire  a  tille  which  will  evict  bis  co- 
tenanL  'ibis  rule,  however,  is  subject  to 
manv  exceptions,  and  obtains  only  where  the 
relation  of  tenants  in  common  exists  in  strict' 
ness,  and  wbere  the  relation  Is  euch  as  to  re- 
quire mutual  trust  and  confidence.  It  la  im- 
possible to  perceive  bon  one  who  buys  at  a  sale 
made  by  an  assignee  In  bankruptcy  of  the  hus- 
band's interest  becomes  charged,  in  such  a  case 
OB  that  embraced  in  our  general  question,  with 
duties  of  trust  and  confldencelo  the  wifeof  the 
bankrupt.  The  title  ia  not  a  common  one;  the 
interests  are  not  reciprocal,  and  there  Is  no  fidu- 
ciary relationship  created.  The  tille  is  secured 
by  virtue  of  a  judicial  sale,  and  not  by  tbe  same 
Instrumeats,  nor  from  the  same  source,  as  that 
from  which  the  wife's  claim  is  derived.  .  .  . 
It  la  notto  be  forgotten  that  the  wife  was  bound 
both  by  tbe  decree  and  tbe  mortgage,  and  the 
case  is  therefore  altogether  diffeient  from  one 
where  the  lien  is  created  by  the  act  of  tbe  law, 
as  for  taxes,  or  wfiert  the  inoumbrance  tMU  ert- 
ated  by  a  former  otoner,  through  whom  both  par- 
titt  claim  titU.  IntaeA  eatet  the  burden  ii  a 
common  one.  In  the  present  earn  tilt  burden 
rt»tt  aleneononiof  the  tenant*." 

Tbat  part  of  the  question  which  we  have 
underscored  covers  just  the  case  wehave  under 
consideration.  In  this  case  the  iucumbrsncc, 
because  of  which  the  sale  was  made  at  which 
tbe  appellee  became  the  purchaser,  was  "creat- 
ed by  a  former  owner,  Ibrough  whom  Itotb 
parlies  claim  title." 

In  Bhurswood  A  Budd's  Leading  Cases 
American  Law  Real  Property  (vol.  S,  p.  B9  tt 
eeg.}  there  is  a  learned  discussion  under  the 
following  head  note:  "  Rule  tbat  purchase  of 
cutEtanding  iltle  by  one  co-tenant  inures  to  the 
common  benefit,"  The  author  says:  "  An  Im- 
portant result  of  the  intimate  relations  existing 
between  tenants  in  common  is  that  one  will 
not  be  permitted  to  purchase,  and  set  up 
against  his  co-tenants,  an  outstanding  title; 
and  from  this  It  follows  that,  generally  speak- 
ing, if  one  tenant  in  common  take  from  a 
tbird  person  a  conveyance  of  any  lille  to  an 
estate  in  tbe  property  held  in  common,  such 
conveyance  will  muce  to  tbe  benefit  of  all  the 
Unaets."  The  following  authorities  are  cited: 
Van  Borne  v.  Fonda,  G  Johns,  Ch.  409.  1  N. 
Y,  Ch.  L.  ed.  1135;  Useel  y.  Beehlal.  cited  In 
Smilfi/  V.  IMxon.  1  Pen.  &  W.  440;  Weaf>er  v. 
Wtble.  as  Pa.  S70;  EelUr  v.  Aubie,  68  Pa.  410; 
Uoi/d  V.  I^/nek.  28  Fa.  419;  KnoUe  v.  BarTi- 
hart,  n  N.  T,  474;  Jone*  v.  Slanton.  11  Mo, 
4:^3;  Budianan  v.  King,  22  Oratt  414;  I'its- 
worth  T.  Stout,  49  111,  78;  Mmtlagve  v.  Betb,  108 
m.  i9\Sroeken\.0>oper.&a  in.  2S,1;R    '      " 


Lee  V.  Fox,  S  Dana,  173;  King  v.  Rowan, 
Helsk,  675;  Tiidaley.  TixiaU,  3  Bneed,  6941; 
Broan  v,  Homan.  1  Neb.  448;  MandenUe  t. 
Simmon,  SB  Cal,  12S;  Hojik  t.  Fuller,  IS  VL 
'M;  SheU  v.  Wallier,  61  Iowa,  886;  DiUinotr 
r.  Eetl^,  64  Mo.  G61.    We  also  citA  the  faU  . 
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lowing  additional  nuthorlllea:  3  Story,  Eq.  Jur. 
p  121U  4  Keai,  Com.  ISth  ed.  S71,  and  note; 
Jlrittin  r.  Handy,  20  Ark  381;  Venabb  y. 
Bta-uchamp,  8  Dana,  SSI,  38  Am.  Dec.  74. 

In  e  note  to  tills  case  by  tbe  aanotator  it  Is 
■aid:  "It  ii  a  well- eslabli shed  priociple  In 
equit;  tbat  a  person  placed  in  a  situation  of 
trust  or  confldence  vltb  respect  (o  tbe  subject 
of  a  purchase  cannot  telain  sucb  purchase  for 
bis  eicluBiTe  benefit.  This  is  a  general  prin- 
ciple, applying  to  all  persona  nbo  come  mthin 
tbe  rule  tbat  do  party  can  be  permitted  to  pur- 
chase an  interest  wbere  h«  baa  B  duty  to  per- 
form incoDBistent  vrith  the  character  of  a  pur- 
cbaser.  Joint  leoania,  parceDers  and  tenants 
In  common  are  within  tbts  principle,  and 
therefore  a  Joint  tenant,  co-parcener  or  tenant 
In  common  la  not  permitled  to  purchase  In  — 
outstandiDK  title  or  incumbrance  for  bis  o^ 
exclusiTe  Benefit,  or  to  set  up  sucb  title 
against  his  co-tenant  But  such  purchase  will 
inure  to  the  joint  benefit  of  all  tbe  co-tenants 
upon  tbeir  contributing  to  tbe  expense  of  ll,  in 
proportion  to  their  respective  interests."  See 
Moon  y.  Jenningt,  110  Ind.  180. 

A  number  of  the  auihorities  cited  above  are 
died  there,  and  tbe  following  additional:  SiHii- 
borne  v.  Sieinburne,  28  N.  T.  068;  Pteot  v. 
Page,  86  Mo.  398;  Duff  v.  WiUon,  73  Pa.  M3; 
Davii  V.  King,  ST  Pa.  361;  SaUivan  v.  McLen- 
on*,  3  lowB^  487;  Thrufton  t.  MatUrion.  9 
Dana,  338;  Gotsom  t.  DoruUdeon,  18  B.  Mon. 
280;  Funk  t.  Nevicomer,  10  Md.  801;  Flagg  t, 
Mann.  2  Sumn.  486;  Freem.  Co- Tenancy,  ^  154: 
1  Hilliard.  Real  Prop.  615;  1  Wasbb.  Real 
Prop.  430. 

In  Van  Bnrne  t,  F<mda,  tapra,  OhanetUor 
Kent  laid:  "I  will  not  say,  however,  tbat  one 
tenant  in  common  may  not  In  any  caae  pur- 
chase to  an  outstanding  title  for  his  exclusive 
benefit.  But  when  two  devisees  are  in  possea- 
rtoD  under  an  imperfect  title,  derived  from 
their  common  ancestor,  there  would  seem 
naturally  and  equitably  lo  arise  an  obligation 
between  Ihem,  resulting  from  their  joint  claim 
and  community  of  interests,  thai  one  of  them 
should  not  affect  tbe  claim  to  Che  prejudice  of 
tbe  other.     It  ia  like  an  expense  laid  out  upon 


which  case  all 

eflt  on  bearing  a  due  portion  of  Lhe  expense. 
It  ia  not  consistent  wiib  good  faith,  nor  with 
tbe  duty  which  the  connection  of  the  parlies 
■s  claimants  of  a  common  subject  created,  tbat 
one  of  them  ahould  be  able,  without  the  con- 
sent of  the  other,  to  buy  in  an  outstanding 
tille,  and  appropriate  the  whole  subject  to  him- 
self, and  thus  undermtae  and  oust  his  com- 
panion. It  would  be  repugnant  to  a  sense  of 
refined  and  accurate  justice.  It  would  be  im- 
moral, tiecouae  it  would  be  against  the  recip- 
rocal obligntioD  to  do  nothing  to  the  prejudice 
of  eachother'a  equal  claim,  which  tbe  relation- 
ship of  the  parties  as  joint  devisees  created. 
Community  of  interest  produces  a  community 
of  duty;  and  there  is  no  real  ditTerence,  on  the 
ground  of  policy  and  justice,  whether  one  co- 
tenant  buys  up  an  ouL'itandin,^  incumbrance  or 
an  adverse  title  to  dissei>ie  and  e.ipel  his  co- 
tenant.  It  cannot  b*  loleraled  when  applied  lo 
a  common  subji'ct  in  which  (be  parties  bad 
winal  concern,  and  which  created  a  mutual  ob- 
ligation lo  deal  candidly  and  benevolently  with  i 
9L.R.A. 


each  other,  and  to  cause  no  harm  to  tbeir  joint 
interest." 

The  rule  must  be  the  same  when  applied  lo 
joint  heirs  as  to  joint  devisees;  and,  as  the  ap- 
pellee and  the  appellant  had  each  purcbased 
from  tbe  heirs,  their  position  is  the  same  aa 
though  this  controversy  was  between  the  heirs 
themselves.  In  tbe  American  and  English 
Encyclopedia  of  Law  (vol.  11,  p.  1083).  undei 
the  head  of  "  Joint  Tenants,"  It  is  said:  "  Pvr- 
ehate  of  OuXttanding  Title.  The  genwal  rule 
is  tbat  a  co-tenant's  purchase  of  an  outstand- 
ing title  inures  (o  the  benefit  of  all,  whether 
tbe  several  interests  of  the  different  tenant* 
accrue  under  the  same  instrumenL  under  dif- 
ferent instrumeDla  or  by  act  of  law;  and  in 
some  States  this  rule  seems  to  apply,  however 
the  tenancy  may  have  been  formed,  whatever 
the  relations  of  tbe  co-tenants  with  each  other 
may  have  been  and  from  whatever  source  tlio 
oui standing  title  mav  have  been,  acquired."  In 
addition  to  the  authorities  cited  already,  the 
following  are  cited:  CkmenU  v.  Gate*,  49  Ark. 
249;  Olner/  v.  Baviyer,  54  Cnl.  879:  Boskomtz  v, 
DavU,  13  Nev.  446;  OHm  v.  Wicker,  80  N.  0. 
S48;  TAreathiU  v.  Redwiiu.  07  N.  C.  341;  Pagt 
V,  Branch,  Id.  97;  Braintret  v,  Battkt,  «  Vt. 
39S;  Bonntrte  v.  Dtn^on,  59  Wis.  532. 

As  supporting  the  second  proposition:  ZJoyA 
'—  -^   "■  Pa.  410;  Qouom  v.  Donaldson,  18 


We  quote  further  from  the  authority  above: 
"But  in  other  States  this  rule  applies  only 
when  the  tenants  stand  In  some  confidential  re- 
lation in  regard  ito  one  another's  interest,  so 
tbat  it  would  be  inequitable  to  permit  one  to 
acquire  a  title  solely  for  his  own  benefit,  in 
which  case  be  will  be  treated  as  a  trustee  for 
the  share  of  his  co-tenant;  but  persons  aojuiring 
unconnected  interests  in  the  same  subject  are 
not,  it  appears,  bound  to  any  greater  prolectloD 
of  one  another'a  interests  than  would  be  re- 
quired of  Blrangeia."  To  support  the  rule  as 
last  sUted,  BdietU  v.  Thorn,  36  Tei.  728;  Brit- 
tin  V.  Handy,  mpra;  Etna  v.  Soman,  eupra; 
Frentz  v.  ElottcJi,  28  Wis.  813,  and  Budianan 
V.  King,  wupra, — arecllod. 

Our  own  Stale  is  in  accord  with  the  general 
rule.  Wilion  v.  PMle.  78  Ind.  884;  Benda-r. 
Stetearl,  75  Ind.  68;  Etsion  v.  Piggott,  tupra. 
But  see  further  upon  this  subject,  11  Am.  & 
Eng.  Encyclop.  Law,  1083  »t  teq.  and  note*. 


their  interest  accrues  under  tbe  same  Instru- 
ment or  act  of  the  parties  or  of  the  law,  at 
where  they  haveentered  into  some  engagement 
or  understanding  with  one  another;  for  persons 
acquiring  unconnected  interests  in  the  same 
subject  by  distinct  purchases,  though  It  may 
be  under  the  same  title,  are  probably  n^ 
bound  to  a  greater  protection  of  one  another's 
interests  than  would  be  required  between 
Blrangera."  The  only  esse  cited  lo  support  this 
note  is  Mattlunnt  v.  BtUi.  22  Pick.  &.  The 
esse  is  not  an  authority  In  support  of  the  posi- 
tion assumed.  Tbe  rights  of  tenant*  in  com- 
I,  holding  title  under  the  same  or  diffneot 
instruments,  were  not  even  remotelv  InvcAed  in 
that  case.  Shaw,  Ch.  J.,  delivered  the  opinion 
of  the  court    Ha  said:  "Hoet  of  tbe  princi> 
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fiei  tad  rules  applicable  to  the  caK  of  pro- 
coiHngmonejr  or  goods  bjlalse  and  fraudulent 
pretenses,  and  of  avoiding  uid  vacating  con- 
tncta  obtained  by  false  represeDtations,  are 
applicable  to  this  case.  The  gUt  of  the  action 
w*s  the  c(niBpiiac,r  of  (he  three  defeodaots, 
after  bavtog  agreed  upon  the  sale  of  the  brig 
Us  Urge  price,  to  induce  the  plaintiff's  agent, 
bf  a  concealment  of  the  fact  that  the  vessel 
could  be  sold  for  such  price,  end  bj  false  and 
frtndulentrepresentaCioQS,  tosell  the  plaintiff's 
quarter  part  of  the  vessel  at  a  price  much  be- 
low that  which  they  had  agreed  to  sell  for. 
The  court  are  of  Ihe  opiuioa  tbat  ibe  direction 
of  tbe  Judge  who  tried  the  cause  was  correct  in 
gtating  to  tbe  juiy  that  the  mere  non-diacloEure 
of  the  fact  witbm  their  own  knowledge  tbat 
theycoald  sell,  and  had  agreed  to  sell,  the  brig 
for  a  higher  price,  would  not  be  sufficient  to 
support  the  action,  and  tbat  thcj  were  uuder 
DO  lego]  obljration  to  disclose  Uiat  fact,  and 
that  wilbbolding  it  was  not  sucb  a  fraudulent 
concealment  of  tbe  truth  as  would  of  Itself 
maintain  the  action.  The  court  are  of  tbe 
opinion  that  tbe  tenantsin  common  of  a  vessel, 
who  are  not  engaged  Joiatlf  in  tbe  employ- 
ment of  purchnalng  or  building  Bhipa  for  sale, 
do  not  stand  in  sucb  a  relation  of  mutual  trust 
and  coaQdeoce  towaids  each  other,  in  reapect 
of  Ihe  sale  of  such  vessel,  tbat  each  is  bound, 
in  bis  dealings  with  tbe  other,  to  communicaie 
all  the  information  of  facts  within  his  linowl- 
ed ire  which  may  affect  the  price  or  value.  A. 
different  rule  may  prevail  in  respect  1o  any 
coDtracl  for  tbe  use  or  employment  of  the 
common  property,  in  which  relation,  perhaps, 
Ibey  may  be  deemed  to  place  confldeoce  mu- 
iDally  In  each  oilier.  But,  as  In  common  cases 
of  tenants  in  common  of  a  vessel,  they  ate  In- 
dependent of  each  other  in  all  natters  of  pur- 
chase and  sale,  and  may  deiil  with  each  other 
Id  the  same  manner  as  owners  of  separate 
property."  The  case  in  Its  facts,  and  In  tbe 
conclusions  reached  bv  the  court,  ts  just  as  far 
away  from  the  doctrine  which  it  is  died  to 
support  as  it  well  could  be. 

In  Bobertt  t.  TAom,  35  Tex.  728,  tbe  note  itt- 
pra  b  quoted  and  followed,  and  the  case  of 
Sntilnf  V.  Dixon,  1  Penr.  &  W.  441,  cited  In 
suppoK  of  the  conclusion  of  the  court.  But 
that  case  seems  to  be  aa  far  away  from  tbe 
question  before  tbe  court  In  Rt^ierti  v,  TTiorn, 
aa  waa  Mattfteto*  v.  Wu  from  the  text  wblcb 
it  was  cited  to  support. 

We  quote  again  Leading  Cases  on  Real  Prop- 
erty {Sharsw.  &  B.),  voL  8,  at  page  91,  as  giv- 
ing (he  author's  opinion  as  to  what  waa  decided 
in  Smiteu  v.  Dixoji,  tupra,  including  a  quola- 
tl(Hi  tbererrom;  "It  Is  manifoEttbat  here  tliere 
was  no  tenancy  In  common,  for  each  purchaser 
bnu^t  a  certjiln  number  of  seres,  which  were 
set  oB,  and  not  an  undivided  Interest  or  share; 
and  upon  tbis  ground  the  couil  went.  Hus- 
ton, J.,  in  delivirtne  Ibe  opinion  of  the  court, 
said,  after  rccogDlzing  the  general  rule:  'la 
this  case  these  men  did  not  purchase  Jointly. 
Neither  bad  aoytbing  by  purchase  from  Mai 
well.  They  were  not  Joint  tenants  norceaanis 
Id  common,  and  there  was  no  privity  between 
them.  The  bare  fact  that  each  had  been 
cheated,  neither  gave  any  right  to  ihe  other, 
DOT  deprived  blm  of  the  full  and  absolute  right, 
to  purchase  from  tbe  real  owner  when  discov- 
tLRA. 


ered.  The  State  was  the  real  owner,  and  Smi- 
ley purchased  from  the  State  by  fala  actual 
settlement.'"  AiAerf*  v.  T^orn  was  afterwords 
cited  with  approval  In  Bippetet  ^.Dayer,  40 
Tei.  505. 

In  King  v.  Bovan,  tupra.  It  wa(  held  that 
there  were  two  exceptions  to  (he  general  rula 
as  declared  in  Van  Rome  v.  Fonda,  tapra.  We 
quote  from  note  1o  VenrMe  v.  Beantaamp,  *u- 
pra:  "(t)  Where  facts  wholly  ioconsistent  with 
a  (rust  are  clearly  made  to  appear;  (2)  where 
all  the  parties  hold  by  the  purchase  of  different 
titles,  even  though  all  come  from  a  common 
source."  In  addition  lo  the  fact  that  tbe  cases 
last  above  are  not  suatalned  hy  tbe  authorities 
on  which  they  assume  to  rest,  they  attempt  to 
draw  a  distinction  where  there  seems  to  bs  no 
solid  reason  for  a  difference,  and  are  out  of 
line  with  all  of  tbe  authorities.  See  BotkwU 
v.i3n*M»,67U.  S.  3  Black,  618  [17  L.ed.  SOB]; 
Braeken  v.  Ooopar  and  Montague  v.  8e^,  ro' 
pra;  8  Sharsw.  &  B.  Lend.  Cos.  Real  Prop.  83; 
note  to  Venable  v.  BeaittMm,p,  tupra. 

It  may  be  said  of  the  case  of  Brittin  v. 
Handy,  30  Ark.  381,  tbat  that  was  a  cose  where 
the  co-lenaot's  interest  was  sold  on  execution 
against  him  alone.  But  It  fs  claimed  that,  as 
there  had  been  a  forfeiture  of  tbe  contract  as 
provided  in  section  4847,  Rev.  Stat.  1881.  the 
title  was  in  (he  Slate,  and  not  In  the  heirs  of 
Nicholas  ijkeels  or  their  grantees,  and  therefore 
Ibe  purchase  at  Ihe  auditor's  and  treasurer's 
sale  was  not  a  purchase  of  the  Interest  of  a  co- 
tenant  to  the  real  estate.  Had  tbe  appellant's 
title  been  devested  by  virtue  of  the  section  of 
the  Statute  tupra,  the  point  would  be  well 
made.  WaOnni  v.  BaUm,  SO  Me,  639;  Hurley 
V.  Hurley,  148 Mass.  444;  Beinboth  v.  ZeiU  Bun 
Imp.  Co.  39  Pa.  139;  Freem.  Co-Tenancy,  g  159: 
Lewii  V,  Bobinmn,  10  Watts,  864:  Kirkpntriek 
V.  Matttiot,  4  Watts  &  B.  251;  Goleman  v.  Colt- 
man,  SBano,  898. 

But  we  do  not  construe  a  forfeiture  under 
section  4347  as  having  tbe  effect  to  devest  tbe 
title  of  the  purchaser  to  the  real  estate,  but 
simply  as  authorizing  the  State  to  sell  the  real 
estate  for  Its  own  reimbursement  This  is  evi- 
dent from  tbe  fact  that  it  Is  provided  tbat  In 
case  the  real  estate  shall  sell  lor  more  than  a 
sum  sufficient  to  pay  tbe  sum  owing  therefor, 
with  interest  and  costs  and  C  per  cent  damages, 
Ihe  residue,  when  collected,  shall  be  paid  over 
to  tbe  purchaser  or  his  legal  represeDlatlve. 
If,  when  the  contract  Is  forfeited,  the  ilile  vesu 
In  tbe  State  absolutely,  then  there  could  be  no 
reason  why  the  surplus,  after  principal,  inter- 
est, coat  and  damnges  are  paia,  should  go  to 
Ihe  purchaser.  It  should  fall  back  into  the 
county  treasury,  for  the  beneflt  oF  the  school 
fund.  But  it  makes  no  difference  bow  much 
the  land  brings.  Though  tbe  surplus  be 
largely  in  excess  of  what  tbe  purchaser  bas 
paid  out,  be  Is  entitled  lo  it  all.  Tbe  word 
"revest,"  ss  employed  in  the  Staluie  aa  used  in 
the  "law,"  simply  means  (o  return.  Swee(, 
Law  Dirt. 

Worcester's  deflnllion  is:  "To  fall  hack  into 
tbe  po^scaiiion  of  tbe  donor,  or  of  tbe  former 
proprietor." 

Websier  has  it:  "To  return  to  the  proprietor 
after  tbe  determination  of  a  particular  estate 
granted  by  him." 

The  red  estate  returns  b 


Uls  bock  Into 
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the  poaMwtoD  of  tbe  8t&t«,  to  be  dIapoMd  of 
tor  tbe  benefit  of  tbe  ecbool  fuDd,  and  the 
mort^aKor  or  his  grantee  as  well,  to  be  cod- 
verled  Tnio  moner,  and,  aft^r  Bale,  tlie  pro- 
ceed! to  be  dfatrlbiiled  u  we  hare  already  in- 
dicated. Ab  agaiost  tbe  bolder  of  tbe  legal 
tiUe,  the  State  cannot  wftbbold  tbe  land  from 
nle,  and  thus  deprive  blm  of  the  eurpltis  whlcb 
may  arise  from  tbe  sale. 
We  &ce  ol  tbe  opinion  that  the  court  erred 


, ...  are  not  now 

CBiiea  on  to  deciae. 

Judgment  reverted,  with  eotti,  vUh  dirteUtrnt 
(o  t/ie  court  btime  to  grant  a  nea  trioL 
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ADDie  EEBHAN  et  ai.,  Plg$.  in  Err., 

FEOFLB  OF  the  State  of  ILLINOIS. 

a8llll.BH.i 

1.  Ssreral  eonnts  InrolTlng  the  B^me 
eriMlnal  ttmnaaetlon  or  tHaisiBs  dlaUnoc 
■tafcss  in  Uie  same  oSeose  may  be  joined  li^  an  In- 
dictment, oltbough  Bome  at  tbem  ohargeafelonj' 
and  others  a  misdemeanor,  where  the  piectloe  of 
the  Blale  pcrmlls  conviction  of  mlademeanor 
andoran  indlotmont  tor  lelonr. 

8.  If  two  or  ^4>re  oBbiuea  eha-rg^  br 
dUFerent  count*  in  an  Indictment  form  parts 
of  one  transactJoQ  and  are  of  mch  a  nature  that 
the  defendant  may  be  gruUty  of  both  or  al),  tbe 
proaeoutlon  will  not,  as  a  seneral  mlp,  be  put  to 
a  to  which  It  win  rely 


8.  A  |fen«r*l  ▼erdict  of  gaOXj 
dent  under  an  Indictment  cdbteIdb 


theH 


otfeiue  In  aeventi  oounil.  altbongli  ao 
obarKB  a  felony  and  otben  a  mlsdc_ 

least  wheraeaohoount  would  justify  tbe  punlah- 
meut  Inflicted  and  DOoe  Of  ttuun  ohanre  an  In- 
famous offenaa. 

(October  SLISBBJ 

ERBOR  to  the  Criminal  Court  for  Cook 
Connt;  to  review  a  judgment  entered  upon 
a  verdict  of  piilty  after  trial  upon  an  Indlct- 
ment  for  conspiring  to  defile  a  female  and  en- 
ticing her  away  for  purposes  of  prostitution. 
A^med. 

Tbe  facta  aufficiently  appear  In  the  opinion. 

JIfr.  M.  SaJomon,  for  plalnlifis  In  error: 

An  indictment  coatalnlngcountafor  felonies 
and  also  counts  for  misdemeanors  canoot  be 
BUBlained,  and  such  an  Indictment  should  lie 
quasbed  on  motion. 

Lyon*  T.  1^1^,  08  lU.  STl;  Beadq/  v.  Pto- 


Offeneee.  though  differing  from  each  other  and 
varying  In  the  punlshmeats  authorized,  may  be  In- 
cluded In  the  Bame  Indlotment  If  tliey  be  of  ttie 
same  general  obaracter,  and  Uie  mode  of  trial  be 
tbe  aame.  Carlton  v.  Com.  G  Met.  t/S;  Joeslyn  v. 
Com.  ■  Het.  SSBj  Com.  t.  Coetello,  UO  Ubsb.  SS8; 
Com.  V.  Brown,  izL  Mass.  AS;  People  v.  Ryndeia.  U 
Weud.  tSU:  Hosklas  v.  Slate.  Lt  Qi.  9%  JoboEOn  y. 
State,  te  Ala.  flS;  Orr  v.  Bute,  IB  Ark.  UO:  Eogleman 
V.  Slate.  S  lod.  SI:  State  t.  Eibbr,  T  Ho.  SIT:  Baker 
».  SWte,  4  Art  SB;  Edire  v.  Com.  T  Pa.  STS:  Mills  v. 
Com.  IS  Pa.  «81;  Uolted  States  t.  0'Calla.hHD,  fl  He- 
Lean,  (iSe:  Ketr.  v.  Fusecll.  8  Cox.  C.  C.  VO.  Compare 
State  V.  Hood.  GI  Me.  S6S;  Kane  r.  People,  8  Wend. 
US;  Com.  T.  Blrdaall.  88  Pa.  tSK:  Stat«  «.  Beel,  80  «. 
C.  »St:  Moody  v.  State,  1  W.  Va.  S37. 

Separate  oBonsee  of  tbe  same  nature,  obarged  In 
■eparale  count*,  may  be  looluded  In  die  aame  tu- 
dlotmeot.   State  t.  Frailer,  S  New  Bng.  Kep.  aiS,  It 

Wben  two  or  more  Crimea  result  from  the  same 
act  only  one  Inillotment  wUI  lie.  but  the  different 
offenaea  may  be  separatelr  ohariiDd  In  dtsHoct  and 
different  oounta  In  tbe  same  Indictment.  State  T. 
Cook  (La.>  Jan.  ^  IBW. 

An  Indictment  containing  In  separate  oounta  the 
ebeixe  of  "assault  wlUi  Intent  to  commit  murder," 
and  of 'iDfllcttug  a  wound  less  than  mayhem"  Is 
not  void  for  dupUoIty.  State  v.  UeDonald.as  La, 
ADn.«e. 

But  murder  oaonot  be  Joined  wltb  oonsplraey  to 
oomtoti  murder.    Culted  States  v.  Boott,  i  Bias.  SS. 

Indlotment  may  charge  intent  to  kill,  and  tn  the 
second  oount  Intent  to  wound.  CItne  v.  BtateJWeat 
Eep.  SI,  4B  Ohio  St.  38!. 

An  IndlotmeDt  ohargloB  botli  burglary  and  lar- 
9L.RA. 

tJ^  also  27  I,.  B.  X.  412. 


ceny  In  tbe  si 


Is  not  void  for  dupUdty. 
aiMriB  T.  noncao,  4v  i^  Ann.  £14. 

Iheoffenseaof  burglaryandof  laroenyaa  bailee 
may  be  jomed  In  the  aame  Indictment.  Oom.  v. 
SbuCte,  1:10  Pa.  STi. 

Counts  for  burglary  and  laroeDy.  or  for  burglar; 
and  receiving  stolen  goods,  may  be  joined  fn  tbe 
same  Indictment.  Parker  v.  People,  1  L.  &.  A.  OH, 
13  Colo.  lU. 

Under  tbe  Alabama  Code,  an  Indictment  for  bur- 
glary may  contain  an  alternative  ooimt  averring 
th^t  the  aot  was  committed  with  tbe  Intent  to  com- 
mit a  rape,  or  wlUi  the  mt«Dt  to  steal.  DIsmukca 
V.  State,  83  Ala.  2ST. 

Counts  for  grand  larceny  and  for  nnlawfully  and 
feloDlouBlj'  reoelvlng  Che  property  stolen  may  be 
properly  Joined  tn  tbe  same  Infonnatlon  or  Indlot- 
ment.  Stato  V.  Blakealey,  48  Kan.  260. 

An  lad  IctmcDt  charging  tbe  offenae  of  putUtig 
out  an  eye  with  a  club,  and  an  assault  with  Intent 
toklIl,lsnotbBdfor  dupUclty.  State  v.  Plarre,  S8 
La.  Ann.  n. 


fUontet  and  mlsdsnuonon  man  ha  Jninad. 

Felonies  and  mlsdemeanois  forming  port  of  tbe 
same  tnnsaotion  may  be  joined  where  thoy  con- 
stitute BUD0€«Blve  grades  of  the  offense  (State  v. 
Hood.  Gl  Me.  888:  Cawley  v.  State,  S7  Ale.  la£);  or 
where  the  mlsdemsaoor  M  of  the  nature  of  a  oorol- 
lar?  ol  the  felony.  State  v.  Coleman.  S  Port  tk. 
Stephen  v.  Hiace,  II  Ga.  XSG;  Keeper  v.  State,  t  Ind. 
Wi\  Haynard  v.  State,  14  Ind.  tSl;  State  v.  Sutton, 
4  001,  WG;  Burk  v.  State,  t  Harr.  ft  J.  4Se;  Cota.  v. 
O'Oonnell,  IS  Alien,  4G1;  Com.  v.  Adama.  7  Qray,  48; 
Stats  V.  SUmpeon,  (B  He.  OB;  State  v.  Daubatt,  41 
Mo.  t43;  State  v.  Speight,  N  N.  C.  Tfe  State  v.  Bakw, 
n  M.  C.  caO:  state  V.  I«wi«ice,  Rt  N.  C  BS:  State  v. 
Hanud  S  B.  L  474-  State  v.  Gattney,  Bloe  481:  State 


lasa 
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fit,  89  m.  S7S.  See  aim  Arcbbald,  Or.  Fl. 
aS;  BUderbraad  t.  8tata,  B  Uo.  MS;  Slate  y. 
Zfltnofy.flSIowB,  197.  ' 

Tbe  verdict  In  thig  caw  will  nol  rapport  tbe 
jodgmeDl,  and  cannot  be  allowed  to  stand. 

ToUi  r.  CoU,  11  111.  563;  Knox  v.  Bretd,  12 
m.  «1:  Lyons  t.  People,  68  III.  275;  Day  t. 
FtopU,  76  III.  880;  TMn  v.  PeopU,  IM  III  665; 
Andrevit  t.  Peo^e.  4  West.  Rep.  189,  117  HI. 
tOl;  Btatt  T.  Jfqjor,  14  Bicb.  L.  85;  Sveri  v. 
Btait,  S4  Tei.  App.  530;  Slavghler  v,  S(a(<!,  24 
Tex.  410;  Bvtttr  ».  Stoto,  42  Tex.  815;  SttaU 
T.  Montague,  %  McCord,  357;  Comi/  v.  State,  8 
■Cr.  L.  Rep.  697;  Com.  t.  Haildnt,  128  Mass. 
■61;  Wbarton,  Cr.  PI.  Bth  ed.  p.  610;  Arnulaid 
T.  State.  22  Tei.  App.  SI;  Jenkine  t,  State.  41 
HIm.  583;  >'^te  t.  MeCauUu,  9  Ired.  L.  870; 
Babaek-v.  Com.  28  Gratt.  9i5;  Btaie-r.  Terria, 
19  Iowa,  149;  State  ▼.  Kennedy,  68  Iowa,  197; 
EeparU  Burford,  7  U.  S.  S  Crancb,  452,  2  L. 
«d.  496. 

Mr.  Osorit*  Hvat,  Atty-Qen.,  for  tbe 
PMple: 

Where  a  geoeral  verdict  of  guilty  haa  been 
Tendered,  the  verdict  will  be  sustained  if  any 
«0UDt  o[  the  Indictment  wbirh  is  supported  t^ 
the  evidence  will  support  the  verdict. 


68111.276. 

iDdiclmentB  will  be  sustained  which  join  a 
felony  with  a  misdemeanor  forming  dutlnct 
•togea  in  the  same  offense. 


Wbarton,  Or.  H.  §5338,  889,  281;  SUviek  v. 
Com.  78  Ps.  460;  Hunter  v.  Com.  79  Pa.  508t 
Ptople  y.  SofferiM,  5Hun,  167;  flufc^isjn  v. 
Qm.  82  Pa.  472;  Omied  Stale*  v.  Peterton.  1 
Woodb.  &  M.  805;  Beg.  v.  Ferguton.  fl  Cox,  C. 
O.  454;  Andreum  v.  PeopU,  4  West.  Rep.  189, 
117  DL  196;  Biah.  Or.  Proc.  S  *67;  Kennedy  v. 
Peopte,  11  West.  Rep.  48, 122  III.  649;  Barman 
y.  Com.  12  Serg.  A  R.  69;  Henvmod  v.  Com.  51 
Pa.  434;  Haviker  v.  fto^,  Ti  N.  Y.  487;  Cam. 
V.  BirdmU,  69  Pa.  483;  Groal^  v.  Com.  11  MeL 
575;  BtaU  t.  Hood,  51  Me.  863. 

BaJiar,  J.,  delivered  the  opinion  of  the 

Annie  Herman,  Gbarlec  Busseand  William 
Siekman,  plaintiffs  in  en'or.  were  Indicted 
in  the  Criminal  Court  of  Cook  County,  and, 
upon  trial  and  conviction  before  the  court 
and  a  jury,  were  sentenced  to  the  peniten- 
tiary, Herman  and  Busse  for  Ave  years  each, 
and  Biekman  for  four  yean.  The  indictment 
contained  eleven  counts,  but,  as  pending 
the  trial  there  wasanotiepriMeffui  of  the  sixth, 
seventli,  eighth,  ninth  and  eleventh  counts, 
and  the  case  was  submitted  to  the  Jury  only 
upon  the  first,  eecond,  third,  fourth,  flfia 
and  tenth  counts,  it  will  be  necessary  to  re- 
fer only  to  tliese  latter  counts.  The  first, 
second  and  third  counts  are  based  upon  §  44 
of  tbe  Criminal  Code,  as  amended  by  the  Act 
approved  June  16,  1887,  and  in  force  July  1,  . 
1687.  Laws  1887.  p.  167 ;  III.  Bev.  Btat.  ed. 
1889,  chap.  88,  ^  4$. 

The  first  count  charges  a  conspiracy  bv  false 
pKt«nsea,   etc,  to  Induce  CatiieTinfl  Bieven 


V.  Bote,  1  McU.  1*1:  Slate  v.  Hont«KUe.  I  HoOord, 
WI:  Dowdy  v.  Oom,  •  Gratt  TW. 

So  a  felonjr  and  a  Tntsdemeanor  lormlng  diatlnot 
•tageB  of  the  BBme  offeme  ma;  be  Joined.  People 
v.  ttetterlee,  G  Bnn,  IST;  Btevick  v.  Com.  tS  Pa.  ISO; 
Bunter  v.  Com.  li  Ph.  GOB. 

But  robbery  and  assault.  Id  Qeonrla.  have  been 
held  demurrable.    DhtIb  v.  State,  K!  Qa.  M. 

Felonies  and  mlBdcmeanois,  or  different  felonies. 
may  tie  Joined  Intbenmeindlctmenl,  If  the  counts 
eover  tbe  aame  trannctlons.  Btatev.  Stewart,  i 
Hew  "Bag.  Rap.  STB,  GV  Tt.  iTft  Stevens  v.  State,  S 
CenL  "Ref.  GB7,  BO  Md.  Stt. 

A  eount  charKlng  defendant  with  having  taken 
tndeoent  and  Improper  ISbertlea  with  ttie  person 
May  be  added,  under  HIch.  LawB  IBBT,  Aot  US,  to  an 
laforaiatlon  eharslwr  rape,  altbouRh  defendant 
was  not  examined  for  this  otFenm  before  a  Juetloe. 
Peoida  V.  Oonlette  (Hloh.}  May  B,  isoa 

Separata  afenma  of  Ote  mtm*  iHaa, 

Bepaimte  oSenses  of  the  nme  cIbbb.  and  rrowlnr 
out  of  tbe  mne  trBonclJoD,  may  be  Joined.  State 
V.  Stlaup,  a  Uo.  tST :  Ex  jwHe  Peters.  IZ  Fed.  Bep. 
« :  People  v.  Hllne.  SO  CaL  Tl :  State  v.  Buzzell,  GV 
R.  H. « ;  State  v.  Lincoln,  48  N.  H.  «M ;  Nanoe  v. 
Mata,  a  Tex.  App.  O!. 

They  Diaj  \te  Joined,  ahhoDBh  oommltted  at  dtf • 
ferenttlmea.   UnlMdStatea  v.  WeDtwortb.llFed. 


n  Information  ei 


IIep.ei 

Where  tH  the  count! 
iffstly  baaed  upon  one  i 
WIU  bs  aaaiUDed  Uiat  It  was  tbe  Intention  to  obarge 
butoneolTean.  StatM  v.aiiddon,  SNewEDg.Rep. 
•49,  a  Conn.  «L 

There  la  no  duplicity  In  an  Indictment  contain  Idk 
two  eDunta,~-one  for  an  auault  with  Intent  to  rape. 
tbe  oOiw  tor  the  attempt,   Beacan  v.  State,  23  Tex. 
Apikm. 
4LB.A. 


A  oount  for  bamlDff  sheds  and  hanig,  ander  Tt. 
Bev.I^wa,l4U8.mByproperly  be  Joined  wlthaoount 
for  dolngr  tba  nme  act  witta  Intent  to  bum  a  dwell- 
Ins-bouse.  under  I  OXI.    Btat«  v.  Ward.  SI  Tt.  isa. 

An  Indletment  for  forgery,  wblcb  In  separata 
oounta  charscs  tornery  and  tbe  utterance  of  forged 
inrtruments,  knowing  tbem  to  tie  forged.  Is  not 
vulnerable  to  a  motion  to  quasb,  upon  tbe  ground 
tbat  It  Is  dupUcltous  and  chortTtt  twoolTenaes;  nor 
Is  it  obnoitoua  to  the  oWeetlon  thac  iwo  distinct 
and  separate  olTensee  are  ctaarKed  In  tbe  aame  In* 
dictment.    Cheater  v.  State.  tS  Tex.  App.  STT. 

Forcery  ofan  aooountand  an  affidavit  of  certlll. 
cate  of  the  same.  If  alleged  as  one  airt,  may  be 
Joined.    Kosekransv.  People.  SThomp.  *C.  487. 

Bo  violating  two  liquor  itatules  may  be  united  la 
one  Indictment.    Slate  v.  Klein.  78  Mo.  (BT. 

Throe  distinct  offenses  of  using  tba  maSa  for 
fraudulent  purposes,  oommitted  within  tbe  same 
all  months,  maybe  Joined  In  Qie  same  Indictment ; 
and,  when  Joined,  tbore  Is  to  be  a  single  aentenoa 
for  alL    iU  Henry,  US  T.  S.  8R,  3IL.  ed.  1T4. 

Leioeny  with  oonaplraoy  to  defraud  may  be 
Joined  where  both  are  based  on  the  same  transao- 
tloD.    Henwood  v.  Oom.  Si  Pa.  4Z4. 

An  Indictment  ts  not  bad  for  duplicity  becatisa  tt 
•charges  In  one  oount  murder  bylnatrumentaand  In 
another  murdw  by  drugs.  Slate  v,  Baldwin,  It 
Iowa.  711. 


SB  Neb.  G81. 
I  no  objection  to  an  tntormntloa  tbnt  It  00D> 
several   ooiinta  charging   different  mlsde- 
Alexander  v.  Sti>tO.  37  Tex.  App.  S33. 
Each  oount  nf«d  not  cODOludo  "  B«ralnn  the  peso* 
and  dignity  of  the  SUte ;"  It '       ""  '       -   ■     ■ 


Illikoii  Sufreur  Codbt. 
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tbe  third  a  conapirac;  to  eutlc«  and  take  her 
away  for  the  purpose  of  concubinage.  The 
puDishment  fixed  dt  aald  amended  section  40 
For  a  violation  of  Ita proTiBions  ia  imprison- 
ment  In  the  penilontiary  not  eiceedinz  Ave 
rears,  or  a  fine  not  exceeding  $2,000.  orbotb. 
These  three  counts  are  for  misdemeanors ;  for 
the  rule  in  respect  to  offenses  made  punishable 
by  our  Statute  by  imprisonnient  in  t!ie  pcni- 
teotinry.  or  fine,  or  both,  la  that  thev  are 
miEdcmennors  and  not  felonlea.  Lamldn  v. 
Reopte.  04  111.  501 ;  BaiU  v.  PeopU,  123  HI. 
428,  14  West.  Rep.  591. 

The  fourth  and  fifth  couota  are  predicated 
upon  g  1  of  tbe  Criminal  Code  (Bev.  BUt. 
chap.  8S,  g  1) .     The  one  cbargea  ao  entice- 


taking  anay  for  tbe  purpose  of  concubinage. 
The  punishment  fixed  for  a  violation  of  this 
section  1  la  imprisonment  In  the  penitentiary 
Dot  leas  than  one  nor  more  than  ten  years. 
The  tenth  count  la  based  upon  section  3  of 
"An  Act  to  Prevent  the  Prostitution  of 
Females."  approved  June  17,  1887,  and  in 
force  July  1,  1887.  Laws  1887,  p.  170;  Rev. 
Stat.  ed.  leeS,  chap.  88,  ^  51c. 

Bald  tenth  count  charges  that  plaintiffs 
Id  error,  by  force,  false  pretenses  and  iii- 
tlmidatioo,  detained  and  condned  said 
Catherine  Sievers  in  a  room  against  her  will 
for  purposes  of  prostitution,  etc.  Tbe  pun- 
ishment provided  by  the  Statute  for  a  viola- 


tion of  this  section  %  Is  Imprlsomnent  la  th» 
penitientiary  for  not  less  than  one  nor  moi*- 
than  ten  yeara.  It  will  thus  be  aeen  that, 
under  our  Statute,  these  fourth,flfth  and  tenth 
counta  charge  felonies.  The  verdict  returned 
bythe  Jury  at  tbe  trial  was  aa  follows: 
"We,  the  jury,  find  the  said  defendant*- 
^ilty  in  manner  and  form  as  charged  In  the 
indictment,  and  fix. the  punishment  of  tbft 
defendants  Annie  Herman  and  Charles  Bussft 
at  Imprisonment  in  the  penitentiary  for  th»- 
teim  of  five  years  each,  and  fix  the  punish- 
ment of  the  defendant  William  Sickman  at- 
imprisoimient  in  the  penitentiary  for  the  term 
of  four  years."  Upon  this  verdict  tbe  plain- 
tiffs in  error  were  sentenced  to  the  peniten- 
tiary for  the  terma  allotted  to  them  respec- 
tively. The  evidence  and  tbe  instnictions  of' 
tbe  court  are  not  preserved  by  a  bill  of  ex- 
ceptions. Only  two  questions  arise  upon  th»- 
record.  One  of  these  is.  Is  tliere  a  misjoin- 
der of  couataf  and  the  other.  Is  the  verdict 
sufliclentty  explicit  to  sustain  the  judgment 
of  the  court? 

Plaintiffs  in  error  contend  that,  as  three  of 
the  couots  are  for  felonies,  and  the  other 
tliree  for  misdemeanors,  they  are  improperly 
joined ;  and  tlmt  their  motions  to  qussh  the 
indictment,  and  to  compel  the  ^cile  to  make 
an  election,  ahould  have  prevailed;  and  that 
it  was  error  to  deny  such  motions.  It  was  k 
principle  of  the  English  law,  and  the  ruls' 
has  been  adopted  in  aome  of  our  Slates,  that 
there  can  be  no  conviction  for  a  misdemeanor 
upon  an  indictment  for  a  felony,  even  whera 
the  allegations   of   the   indictment   includtt- 


ma;  be  joined  tn  tbe  nme  Indictment.  Quion  ▼. 
State.  U  Jtla.  a>a;  WelDiorpmn  v.  State,  7  Blackf. 
IBtj  People  V.  CosCello,  1  Denio,  88;  Hanuin  v. 
Com.  12  Serg:.  Jk  R.  S8 ;  Com.  v.  OlJlesple,  T  Serg.  & 
B.  (78;  State  T.  Bandla,  11  Tex.  aS;  Btate  v. 
Oummer,  IS  Wis.  Ml;  nolted  States  v.  Porter,  ( 
CrsDCh.  C  C  80 ;  foun^  v.  Rex,  3  T.  R.  IDS ;  itez  v. 
Joaea.  E  Campb.  182;  Rex  v.  fienfleld.  i  Burr.  BU; 
Rex  V,  KInsEIon,  8  Baat,  U  ;  Wbart.  ath  ed.  I  KB. 

Bo  ocmata  f or  mlademeenotB  majbe  joloed  with 
oouDia  for  oousptraoy  to  commit  mtodemeanon. 
Com.  V.  OIJIevK  T  Berr-  *  R.  470, 8  Phtla.  L.  J.  88S ; 

Wbait.  Cr.  L.  8th  ed.  I  isn. 

Snero)  sound  man  ie  Joined, 

An  Indictment  ma;  oootaln  several  ooun  ti  stating 
flie  transaction  tn  different  phases,  to  meet  the 
proof.    Btate  v.  Harris,  108  N.  C.  B8£, 

It  mar  chBTxa  In  seperatA  oountu  tbe  same  orlme 
to  have  been  oommitted  b;  different  mnana 
People  V.  Dlmldi,  •  Cent.  Hep.  8S5.  IDI  H.  T.  IS. 

An  Indictment,  one  count  of  whicb  cbarses  de- 
faodant  with  the  oommMion  of  a  laroenr,  and  the 
other  count  oharsva  bim  with  bavins  aided  and 
abetted  Ita  oommlssloii,  cbargea  but  one  offense. 
Corle;  v.  Btate.  DO  Ark.  805. 

Ao  Indictment,  under  R.  I.  Pub.  StaL,  chap.  80, 
I  1,  cbarglnK  In  one  count  that  defendant  maln- 
talneda  tansment  tor  tbe  Illegal  sale  and  keeploK 
of  Intoxloallng  Uquoii.  and  for  the  habitual  reeort 
otdlsor4eHrp«noDa,laDOtmultlfarlouB.  Bcatev. 
Brad;,  t  New  Bog.  Bep.  BB,  18  B.  T.  — . 

Ad  IndletBiMit  tor  keeping  adlsordeHy  boose  is 
not  bad  because  It  oluuqres  the  nme  offense  In  dlt- 
farant  ways  In  two  dlffeimt  oounta.  Tbough  It  Is 
usual  to  obaiga  the  offenae  aa  If  the  oflenie  In  eaea 
tL.II.A. 


The  joinder  of  a  multitude  of  counts  for  the  lame- 
offenae  la  not  ground  for  quashing  an  Indlotment, 
although  the  government  ma;  be  required  to  eloot. 
on  whUth  count  It  will  prosecute.  Cnlted  States  r. 
Hamuin.  88  Fed,  Rep.  887. 

Ad  Indictment  In  a  oapllal  caae  will  not  ba- 
quuhed  upon  the  ground  that  It  diarges  murder 
t>otli  at  oommon  law  and  under  the  statute  becauae 
It  alleges  tbat  the  orlme  was  committed  "felo. 
nlousl;.  willful!;,  of  bis  malice  aforethought  and 
from  a  premeditated  design  to  effect  the  death,^'  as^ 
it  objectionable,  those  worda  may  be  treated  a*- 
aurpluMge.    Hodge  v.  Stale  (Fla.)  June  7. 18». 

Bevcial  Indlctmentspreferred  at  different  ttmea, 
but  alleging  tbe  same  (aots  In  different  forms,  will 
be  treated  as  separate  oounta  of  one  IndiclineDt, 
and  ma;  be  Joined  whenever  a  joinder  of  counto 
would  be  authorised.  State  v.  Brawn,  SSN.  0.  ISBi. 
Btate  V.  Vatfs,  S!  K.  a  BSt. 


A  count  at  common  law  and  a  count  under  the- 
Statute  ma;  be  Joined  In  an  Indictment.  Com.  v. 
,S;lveeter.  4  Pa.  L.  J.  188,  Bright.  381 ;  Btate  v.  WU. 
Uams,  E  UoCord,  801 ;  State  v.  Thompson,  E  Strobh. 
L.U. 

If  two  dtensea  grow  out  of  the  same  act  Uie; 
ma;  be  Joined  though  one  be  punishable  b;  statuta 
and  the  other  b;  tbe  common  law  (United  Slates  T. 
O'CaUahan.  8  UcLean,  BBU) ;  or  though  tbe  punish- 
ment be  different  In  eeofa.  Tiller;  v.  State,  10  Lea, 
88 ;  Qllbert  t.  State,  B&  Qa.  MB. 

Tbat  an  Indlotment  oontalned  the  double  chargw 
of  a  n  pe  at  common  law  and  of  the  statutory 
offenae,  >  amall;  knowing  a  female  under  slxtesk. 
nnder  tbe  Aot  of  Congreas  of  tBHL  wasuot  an  anor- 
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•acb  mlsdeiDeanor.  llie  reason  for  the  rule 
w«s  thbt  persons  charged  with  misdemeanors 
tud  certain  advantages  at  their  trials,  which 
irere  not  allowed  to  those  arraigned  for 
felonj,  and  it  was  deemed  unjust  to  suSer 
the  too  heav;  allegation  to  take  from  them 
these  priTlleges.  But  the  practice  ol  with- 
holding any  substantial  priTilege  from  a 
person  indicted  for  feio^r  which  la  allowed 
to  one  indicted  for  misaemeanor  does  not 
obtain  In  this  country ;  and  therefore  in  many 
of  the  Btatea  it  is  the  practice  to  permit  con- 
Tictions  for  misdemeanor  on  indictments  for 
feloDT  where  the  latter  includes  the  former. 
1  Bish.  Gr.  Law,  5th  ed.  gg  804,  805. 

It  is  the  established  doctrine  in  this  State 
that,  where  a  defendant  is  put  upon  histrial  I 
for  a  crime  which  includes  an  offense  of  an  in- 
ferior degree,  he  may  be  acquitted  of  the 
higher  oSense,  and  convicted  of  the  leaser. 
Carpenter  t.  PtopU,  S  111.  187;  BeekirUh  v. 
Jtt^,  aa  111.  SOO :  PriTidemlU  v.  People,  42 
111.  217:  Toey.  People.  4B  111.  410;  Earll  v. 
People,  78  111.  889 :  Reynolde  v.  People.  83  111. 
479;  Ruth  y.  People,  99  111.  185;  Kennedy  v. 
PtopU,  132  III.  649.  11  M'est.  Rep.  48. 

In  1  Bishop's  Critntnal  Procedure,  2d  ed. 


§§  44S,  446,  It  is  statM  in  eubstuoM  that, 
according  to  the  EncHsh  practice,  and  th»- 
practice  prevailing  In  most  of  our  States, 
there  cannot  he  a  conviction  for  a  misde- 
meanor  on  an  indictment  for  felony ;  that  if 
we  examine  the  reasons  upon  which  the  rule- 
rests  we  shall  see  the  result  to  be  that,  in 
States  where  It  prevailB,  a  count  for  a  mis- 
demeanor  and  a  count  for  a  felony  cannot  be 
ioined  in  the  same  indictment ;  but  that,  in 
States  where  there  can  be  a  conviction  for 
indictment  for  felony, 
for  felooy  and  misdemeanor  may,  un- 
~  ~  circumstances,  be  properly  joined. 


as  where  both  counts  relate  to  Uiest 
action. 

In  Wharton's  Criminal  Pleading  and  Prac- 
tice, §§  288,  289,  it  is  said:  "An  indictment 
mav  also  contain  a  count  at  common  law, 
ana  auother  under  a  statute ;  nor  does  it  vary 
the  case  that  one  oSense  Is  a  felony  and  the 
other  a  misdemeanor.  .  .  .  Indictments 
will  be  sustained  which  join  larceny  with 
conspiracy  to  defraud,  both  based  on  the  same 
transaction ;  and  a  felony  with  a  misdemeanor 
forming  distinct  atages  in  the  same  oSense.* 

In  the  lute  case  ot  State  v.  Steuiarl,  69  Vt. 


it  Tatallr  defective,  or 
wblob  deprived  the  courr  of  Jurledlotloa  to  try  and 
•enlanoe  [be  prisoner  on  tba  tatter  oharge.  Re 
LtMB,  UB  U.  B.  US,  SI  L.  ed.  219. 

CharntnQ  ads  fn  a  tl/nalt'caitnt. 

•Itber  Vl  whlcb  acpaiatdy  or  all  of  which  taken  lo- 
tetlMT  mar  constitute  an  offense,  all  sucb  acta  mar 
bechsrBed  hi  a  BiniM  count.  People  v.  Frank.  iS 
Cal.  BII7;  People  v.  De  LaGuerra,  U  CaL  UBj  United 
Stales  V.  Fero,  U  Fed.  Bep.  tOI. 

No  matters,  however  miiltifarloas,  will  operate 
to  make  a  oouot  dout>le.  If  ther  oooBtltute  but  one 
oonoecled  chaive  or  traniactlon,  provided  that  In 
DO  view  can  ther  be  regarded  as  more  than  one  or- 
tnise.  State  v.  Haven,  t  New  Bns.  Rep.  BIS,  E9  Yt. 
HS. 

Where  a  ilatiite  forbids  geveral  acts  enumerated 
dtaJuDCdvelr.and  punishes  them  alike,  their  com- 
misilon  maruaaaJIrbechargedlnoneoount.  Btate 
V.  Bndr.  *  New  Itar.  Rep.  86,  U  R.  I. . 

But  two  offenees,  onecapltal  and  tbe  others  mis- 


nte,  cannot  be  Joined  (United  Btatea  v.  Sharp,  Pet. 
C  C.  Ul);  ret  tf  the  several  acta  are  subject  to  the 
nme  punishment  and  are  committed  br  tbe  same 
peraoD  at  the  same  time  ther  mar  be  Joined  In  one 
oouDt.  Brrae  v.  State,  U  Wis.  U»:  Buaeeli  v.  State, 
nAla.84& 

AJtbough  tbe  Joinder  of  two  or  more  offenses  In 
one  oouDt  cannot  be  permitted,  It  Is  not  an  objec- 
tion to  an  Indletment  tbat  the  ebarm  might  be 
bianobed  out  Into  two  oBenaea.  It  tbe  whohi  t>e  but 
pans  of  one  fact  ol  endeavor,  Sprouse  v.  Oom.  fQ. 
Ta.ST4. 

It  la  a  oommon  praotloe  to  Join  oounta  for  dls- 
Unet  fehmlea  when  oonatruoted  on  different  sec- 
tloDa  of  the  Mme  statute,  as  for  arson  or  burxlnrr; 
where  the  oonunoo-law  offense  to  divided  into  dls- 
tleci  grades,  oonnla  mar  be  lolned  embradns  each 
secHoo.  Oom.  r.  BoUlvan,  lU  Man.  tSS;  Com.  v. 
Hope,  a  Plok.  L 

When  several  oognatB  acta  are  forbidden  dls- 
Jnnctlvelr,  the  oomptalnt  or  Indictment  mar  ordl- 
narilr  ehaise  tliem  all  oonjunctlvelr  in  a  slDgle 
Mont.  State  v.  Nolan,  i  New  Bus.  B^.  T6L  16  B. 
LIS. 
SI..R.A. 


Ind.  Bev.  Stat.  lESl,  I  VXB.  dsclsrinr  what  acu 
shall  constitute  a  prostitute,  falls  within  the  rule 
tbat  all  tblaga  mentlooed  Id  the  Statute  mar  be 
obaTKed  oonjunctlvelr  In  a  sioele  count  as  a  slDjtle- 
offeose.  State  r.  Btout,  11  Weat.  Rep.  Wt,  US  Ind. 
E4E. 

An  Indictment  cbarKlng'  In  the  same  oount  an 
aggravated  and  oommon  aasautt  Is  not  duplldtous. 
as  the  former  Includce  the  latter.  Akin  v.  Blate- 
(Tex.  App.)  Nov.  ET.  1SS8. 

An  Indictment  wblob  obarKes  the  burolns  of  a- 
warebouse,  and,  lb  ooDBequence  tbereof,  tbe  aet- 
tlus  Are  to  a  dweUIbs-l^ouae,  charges  but  one  of- 
fense.   Early  v.  Com.  (VaJ  It  Va.  L.  J.  SBS. 

Burslarr  witb  intent  to  commit  laroenr,  aniV 
bircenr  actuallr  oonsummated,  mar  be  charged  ia 
Che  same  count  Id  an  indloanent.  Beaker  v.  Com. 
{Pa.JB  Cent.  Rep. ffis. 

An  allegation.  In  an  mdkitment,  of  each  one  ot 
the  series  of  acts  named  in  CbL  Pen.  Code,  I  410, 
either  one  of  which  will  oonstltute  tbe  crime  of 
forgprr.  Is  not  the  allegstlon  of  two  offenses,  as  all 
constitute  but  tbe  single  erlma  People  v.  Harold, 
84Cb1.U;. 

Ad  iDdlotment  charging  a  forgery  of  letters-pat- 
ent, and  also  that  defendant  offered  the  Instrument 
for  record,  or  caused  it  to  be  recorded.  Is  not  bad 
for  chargjiig  two  offenses,  as  the  ailegstlon  as  to- 
recording  the  Instrument  to  mereir  surplusage. 
there  being  no  statute  making  that  a  criminal  of- 
fense.  Ibtd. 

Falseir  nuUDg  and  oonntertel ting  a  written  In- 
strument mar  be  charged  In  one  count  (Stale  ▼. 
Hastings,  GS  N.  H.  VSSy.  but  drawing  and  Isaulng 
oountr  warrants  cannot  be  so  charged.  Slate  T. 
Ferries,  3  Lea,  Toa 

Tbeallegatlon  in  a  single  oouot  that  defendant 
registered  bets  aed  sold  pools  is  not  bad  tor  du- 
plicity. Goto.  V.  Ferry,  B  New  Bng.  Sep.  T3B,  U* 
Mass.  MB. 

A  single  offense  of  laroenr  mar  be  charged  In 
one  couDt,  where  the  articles  Btoleo  are  of  different. 
values  and  belonged  to  different  ovneis.  If  the  lar- 
ceny was  oue  act  committed  at  one  rime  and  plaoe. 
People  V.  Jobnsao  (Hlcb.)  June  21,  ISW. 

In  case  of  larcenr  the  taking  of  several  artlole* 
mar  be  charged  In  a  sbigle  count   State  T.  Placoe,. 

niowa.eu. 
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STB,  It  ii  uld :  "Althougb  authorittaa  can 
be  found  that  lay  down  the  rule  that  felonies 
«nd  migdemeanora,  or  difForent  felon  lea, 
-cannot  be  joined  la  the  same  indictment, 
still  the  rule  in  tliis  and  most  of  the  States 
Ib  otlierwlse.  It  is  alwaTE  and  eveiywbere 
permissible  for  the  pleaaer  to  set  fortli  tlie 
-offense  he  seeks  to  prosecute  in  all  the  vari- 
•ous  ways  necessary  to  meet  the  possible 
phases  of  evidence  that  may  appear  at  the 
trial.  If  the  counts  cover  the  aame  transac- 
"tioD,  though  inTolvintr  offenses  of  different 
grade,  the  court  has  it  in  Its  power  to  pre- 
serve all  rlKhts  of  defense  intact,"  See  also 
aeeieJe  v.  (Smt.  78  Pa.  «0 ;  Munier  v.  Com. 
79  Pa.   80S ;  Huteluton  v.  Com.    82  Pa.  472 ; 


Qm.  y.  McT^vghUn,   13  Cush.  613 ;  &<U«  t. 
Lineeln,  49  N.  H.  464. 

In  the  case  of  T/toma*  v.  People,  US  111. 
-031,  this  court,  while  it  held  tbat  all  the 
-counts  there  involved  were  for misdemcauora, 
-explicitly  refused  to  concede  that  a  count 
for  a  misdemennoi  can,  under  no  circum- 
stances, be  Joined  with  a  count  for  felony. 
Bee  also  Thompson  v.  People.   125  111.  256. 

It  is  urged,  however,  that  the  court  has. 
In  £jH»M  V.  PeopU.  68  111.  27S  and  Beagleg 
V.  People,  S9  III.  G71,  decided  that  counts 
for  felony  and  for  misdemeanor  cannot  be 
ioiaed.  We  do  not  so  understand  those  cases. 
The  question  of  joining  counts  for  felony 
-and  for  misdemeanor  In  the  same  indictment 
-did  not  arise  in  either  case.  In  the  L^ons 
CiiM  one  count  was  for  hur^lary  and,  the  other 
was  for  petit  larceny,  and,  under  the  law  of 
tlie  State  as  It  then  stood,  petit  larceny  was 
-a  felony ;  aod  It  was  held  that,  as  the  two 
■cwunts  were  based  on  a  single  transaction, 
they  were  properly  joined.  In  the  opinion 
refereoco  was  made  to  certain  text-boolia,  and 
it  was  stated  that  the  rule  laid  down  in  them 
was  "that,  although  it  is  not  proper  to  in- 
clude separate  and  distinct  felonies  in  diSer- 
-ent  counta  of  the  same  indictment,  it  is  proper 
to  stat«  the  same  offense  in  different  ways, 
In  aa  many  different  counts  as  the  pleader 
-mav  think  necessary,  even  although  the 
judgment  on  the  several  counts  be  differ- 
ent, provided  all  the  counts  are  for  felonies, 
or  all  for  misdemeanors."  This  Isneuage 
was  evidently  taken  from  the  books  as  found 
therein,  and  because  it  was  applicable  to 
and  decisive  of  the  case  then  before  the  court ; 
but  that  case  did  not  call  for  a  decision  upon 
the  proviso  or  last  clause  of  the  sentence 
quoted.  In  the  Beadey  Gate,  also,  all  the 
ciounts  were  for  felonies,  and  the  question 
here  under  consideration  was  not  at  issue ; 
«nd  what  was  there  said  cannot  be  regarded 
as  a  decision  of  such  question.  The  reasons 
upon  wtiich  was  based  tlie  English  rule 
against  joining  felonies  and  misdemeanors 
In  the  same  indictment  have  ceased  to  exist, 
and  that  rule,  if  now  enforced,  would  be 
purely  technical  and  arbitrary,  and  would 
subserve  no  useful  or  beneficial  purpose,  aod 
its  tendency  would  be  to  embarrass,  delay 
-«Dd  prevent  the  administration  of  justice. 
Ce»»aiUe  rations  Ugit,  eestat  et  ipia  las.  Be- 
sides this,  the  rule  Is  Inconsistent  with  the 
practice  which  tarn  long  and  uniformly  pre- 
■flLRA. 


greater  offense  charged.  It  would  Im  un- 
reasonable to  bold  that  upon  an  Indictnwnt 
for  a  felony  a  defendant  may  be  convicted  of 
a  misdemeanor,  tliere  being  no  countspeclflc- 
ally  charging  such  misdemeanor,  and  yet 
hold  that,  if  there  ia  such  speclBc  count, 
there  can  be  no  such'  conviction.  We  Uiink 
the  better  rule  to  be  to  permit  t^e  joinder  of 
counts,  whether  for  felony  or  for  misde- 
meanor, where  one  and  the  same  criminal 
transaction  ii  involved  in  the  different 
counts,  or  the  felonies  and  the  misdemeanon 
charged  form  distinct  stages  in  the  same  of- 
fense. In  the  Indictment  before  us  the 
several  counts  are  merely  statementa  in  vari- 
ous forms  of  the  proceedings  in  one  and  the 
same  transaction,  end  are  not  inconsistent 
with  each  other,  and  may  well  have  formed 

Earts  of  the  same  offense.  It  is  not  impoesi- 
le  that  plaintiffs  in  error  should  have  formed 
a  conspiracy  to  induce  Catherine  Sievers  t« 
have  illicit  criminal  Intercourse,  and  con- 
spiracies to  entice  and  take  her  away  for  the 
purpose  both  of  prostitution  and  concubin- 
age ;  that  they  should  actually  have  enticed 
and  taken  her  away  for  the  purposes  of  pros- 
titution and  concubinage,  and  should  have 
confined  her  in  a  house  or  room  against  ber 
will  for  purposes  of  prostitution.  If  two  or 
more  offenses  form  parts  of  one  transaction, 
and  are  of  sucli  a  nature  that  a  defendant 
may  be  guilty  of  both  or  all,  the  prosecu- 
tion will  not,  as  a  general  rule,  be  put  to  an 
election.  The  right  of  demanding  an  elec- 
tion, and  the  limitation  of  the  prosecution  to 
one  offense,  is  confined  to  charges  which  are 
actually  distinct  from  each  other,  and  do 
not  form  parts  of  one  and  the  same  transac- 
tion. Goodhue  V.  ifepie,  M  HI.  37 ;  Andretet 
V.  People.  117  HI.  185,  4  West.  Rep.  189. 
In  our  opinion  there  is  no  misjoinder  of 
counts  in  this  case,  and  it  was  not  error  to 
overrule  the  motions  to  quash  the  indictment 
and  to  compel  the  prosecution  to  make  an 
election. 

The  other  question  Is  whether  the  rerdict 
is  sufficient  to  sustain  the  judgment  of  the 
court.  A^  has  been  already  stated,  the  in- 
structions of  the  court  are  not  preserved  in 
the  record,  and  It  must  therefore  be  presumed 
the  court  instructed  the  jury  to  disregard  the 
five  counts  that  bad  been  abandoned  by  the 
prosecution.  The  verdict  found  the  defeud- 
sots  "ruilty  In  manner  and  form  as  charged 
in  the  indictment."  The  logical  conclusion 
from  the  verdict  Is  that  the  defendants  were 


Ourtii  V.  /W«,  1  111.  197;  Armttnmg  t. 
People.  87  111.  459 ;  Lymt  v.  PeojAe.  68  111. 
371 ;  TotHn  v.  Piwpfa,  104  III.  SflS. 

In  this  case,  as  we  have  seen,  tlie  counts  are 
not  inconsistent  with  each  other,  and  it  is 
possible  the  evidence  may  have  been  such  as 
to  establish  guilt  under  each  and  all  the 
counts  submitted  to  the  jury,  and,  aa  the 
evidence  is  not  contained  In  the  recwd,  it  is 
to  be  presumed  that  such  was  the  case.  The 
punishments  fixed  by  tbe  rerdict  were  five 
years  of  imprisooment   in  the  penitentiary 
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-fpr  two  of  the  defendanti,  tnd  four  yeora  Im- 
priKWineiit  in  the  peuiteDtiuj  for  Che  other 
defendant.  l^eM  penaltiea  were  legally  sp- 
pllcable  to  each  aiid  every  count  remaining 
in  the  indtcUnent,  and  were  no  greater  than 
vaa  authorized  for  either  of  the  offenaes  for 
which  the  defendants  were  tried.  This  not 
«fily  tends  further  to  show  the  defendants 
were  found  guilty  upon  all  the  counts,  but 
M,\ao  Indicates  they  were  not  damnified  by 
the  form  of  the  verdict.  Besides  this,  not 
-ono  of  the  connta  In  the  indictment  charges 
an  oSenaa  whicli,  under  the  statutes  of  tho 


State,  is  deemed  infamous.  We  an  nnablA 
to  take  any  view  of  the  case  that  renders  it 
probable,  or  even  possible,  that  the  rights  of 
plaintiSs  in  error  might  have  been  mjuri- 
ousl^aftectedby  the  fact  that  the  jury  in  their 
verdict  did  not  specify  any  particular  count  or 
counts,  but  returned  a  general  vnrdict  of 
guilty  upon  all  the  counts  submitted  lotbem. 
We  nnd  iu>  trror  in  tht  nan^  vnd  tktjvdg 
ment  u  ajftrmed. 


ItHODE  ISLAND  SUPREME  COURT. 
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!•  "H^Mm  contntctod"  before  recordlos  a 
omtfficate  of  the  payment  of  itook  for  wbloh 
n  are  liable  under  a  statute  do  not  Include 
"  «  artilng  ex  de- 


S.  AJudgmant  In  tort  is  not  a  "debt  oon- 
liacted"  lor  whioh  dlieoton  of  a  oorpuratlon  am 
Uable  imder  Pub.  Blat.  otMp.  156.  H  8, 1. 

dlnoton  of  a  oori>omtloD  can  be  held  liable 
under  Pub.  Slat.,  obap.  IfiS,}lS.  cannot  Include 
an;  claim  or  debt  not  eilsttnii  before  the  eioees 
onlees  cootmcted  or  Tolnntarllj  Incurred,  and 
tliecefore  cannot  Include  a  Judemmt  of  tort. 

(Har  IT,  IStO) 

ACTION  to  render  directors  of  a  corporailon 
personally  liable  for  the  payment  of  a  Judg- 
ment recovered  against  the  corporation  for 
damages  for  personal  injuries  resulting  from  its 
oegligeDce,  On  demurrer  to  the  declaration. 
SttiCaijied. 

The  case  sufficiently  appears  in  the  opinion. 

Matn.  EdwiDD.UoGiilun*aa  and  John 
DorMD  for  plaintiff. 

Jfotr*.  4o««plx  O.  Ely  and  BKthboae 
"---•- -r  for  defendants. 


Diu-fa*,  (31.  Jl,  delivered  the  opinion  of  the 

Thia  la  an  action  of  trespass  on  the  caw, 
brought  bj  the  plslntLS  against  the  defendants 
as  directors  of  the  Cranston  Bleaching,  Dyeing 


Ihe  General  Assembly,  and  also  against  tv  .  . 
them  Bi  president  and  treasurer  respectively, 
of  said  company,  tosubject  said  defendants  to 
the  payment  of^a  judgment  recovered  asainA 


trespass  on  the  case,  for  damagea  for  Injuries 
received  by  him  in  consequence  of  its  negU- 
gence.  The  declaration  coots  ins  seven  counts, 
of  wblch  five  are  designed  to  charge  the  de- 
fendants under  Pub.  8tat.R.  I.,  chap.  IM.gga, 
8,  one  to  charge  them  under  section  4,  and  the 
remaining  one  to  charge  them  under  section  IS. 
Said  section  2  makeslt  the  duty  ofthe  president 
and  directors,  with  the  treasurer  and  clerk, 
within  ten  days  after  the  last  installment  of  tba 
corporate  slock  has  been  paid  in,  to  make  a 
ceriiflcaie,  stating  its  amount,  E^gned  and 
sworn  to  by  the  president,  tresanrar  and  clerk 
and  by  a  roajortty  of  the  directors,  and  lodge 
It  to  be  recorded  in  the  office  of  the  town  clerk 
of  the  town  where  the  corporation  is  estahlishedi 
and  in  case  of  an  increase  to  do  likewise  In  re- 
gard to  the  amount  added  and  paid  In.  Said 
section  8  provides  that,  it  any  of  said  officers 
shall  refuse  or  neglect  to  perform  said  duties, 
"theyshalibejoiDily  and  severally  liable  for  all 
debts  of  the  company  conlracled  after  said  ten 
days,  and  before  such  certificate  la  recorded." 
The  declaration  in  the  five  counts  first  men> 
tloned  alleges  a  neglect  on  the  part  of  the  de- 
fendants to  perform  the  duties  imposed  by 
said  section  2,  and  seeks  to  charge  them,  on 
account  of  such  neglect,  under  said  aertlon  8. 
The  defendants  demur  to  the  declaration,  and 
contend  that  they  are  not  liable  under  said  sec- 
tiona  2  and  8,  because  said  sections  make  them 
liable  onlv  for  the  debts  of  the  company  con- 
tracted after  said  ten  days,  and  not  for  the  com- 


ne  ChUtomla  CIvU  Oode,  maklns  direotoia  of 
ecnraratlona  Indlvldnallr  liable  for  debts  created 
twrinid  tbeir  subMrllMd  capital  stonk.  Is  applicable 
toalltbeanbaorllMd  capital  stock.  Irrespective  of 
Ito  mode  of  dkpoaition,  and  wbother  it  la  paid  In  or 
BM.   llooMT.Lent,aChLN». 

Tba  debts  referred  to  do  not  Include  capital  stock 
paid  for  corporate  propwtr.   JMtt. 

na  OolorBdo  acneral  Corporation  Act,  provldln^r 
that,  for  failure  tollle  the  actual  report  therein 
ptwortbed,  "^ali  tliedliMton  or  trustees  of  tbe  oom- 
panraballlw  Jotaitlr  and  severally  liable  tor  the 
deMs"  eoutraelad  duiliur  tlie  year,  Impoaaa  tuoh 
»URA 

See  also  31  L.  R.  A.  503. 


UahUltr  only  on  the  dlreolora  or  trustees  ohsrirB- 
able  with  the  negleot  or  falluie  to  make  tbe  iv- 
quired  report.    Auttlo  v.  Berlin,  18  Colo.  ISe. 

It  Is  not  essendal  to  the  Uabllltr  of  a  dlreotor  of 
a  corporation,  under  the  Hew  YorklAws  prOTldln^ 
that  If  any  certificate  or  report  made  or  pablio 
notice  given  bytheoffloecsof  anysuchoorporatlon 
Is  false  in  any  material  represeotatloii,  all  the 
oflloen  frho  ilirn  the  same  ahall  be  Jointly  and 
severally  liable  for  all  the  debts  of  the  oorpora- 
tlon  contracted  wttUetbOfareomncn  thereof,  that 
such  director  know  thai  llie  report  la  false;  Ihe  fact 
that  the  report  Is  untrue  In  any  material  repre- 
sentation Is  aulBolenL,   HuntingtoBr.AttTllUlUH. 

T.aeG. 


.Coo'^Ie 


Rhodk  lauro  HuFBaKS  Coubt. 


Jma, 


panji  torts.  The  ptainllB  coDteods:  frif, 
thkt  uld  Bection  8  should  be  cotutrued  to  in- 
clude demands  exdeheloaa'weHMfaa>iitraeta; 
and  itconti,  Ibat  bU  demand,  tbough  it  was 


t,  and  that,  being  a  debt,  tt  is  recoverable, 
ander  said  section  8,  from  tbe  defendants. 

Tbe  plaintiff  cites,  in  support  of  bis  conlea- 
tloD,  Jiill  Dam  Founders  t.  Eotes,  31  Pick. 
417,  4BS,  and  Caner  v.  Srainlret  Ufa.  Co.  2 
BtoTj,  433.  These  cases  relate  to  the  liBbilllj 
of  cor(>orator8  under  a  MassachusellB  statute 
■ubjecting  them  to  lodiTidual  liability  for  the 
"debts  and  contracts"  of  the  corporation,  or 
for  the  "debts  contracted"  by  it,  and  not  to  the 
liability  of  officers  of  corporations  under  other 
provlsioDB.  la  tbefirstcase  it  was  beld  that  the 
phrase  covered  a  claim  for  unliquidated  dam- 
ages arising  n  eontraetv.  In  tbe  second  it  wac 
held  that  the  phrase  "debts  contracted,"  being 
broadly  construed,  covered  a  liability  Incjirred 
by  tbe  Infringement  of  a  patent,  or.  In  other 
words,  a  liability  for  tort.    Jtu^  Story,  in 

Sving  tbia  construction,  relied  somewhat  — 
e  aulhotlty  of  JiiU  Bam  Foundery  y.  Hot  _ . 
but  still  more  on  bis  view  that  the  provision 
tanposing  the  liability  was  to  be  retcarded 
medial,  and  was  therefore  to  be  liberallv 
strued,  in  fact,  viiluallycooccdingthat  fi 
Other  view  tbe  construct  ion  would  be  too  b 

In  Chad  V.  BtMon  ±  F.  Iron  Work*,  187 
HasB.  GIS,  the  court  says,  In  criticism  of  Caner 
V.  Braintret  Mfg.  Co.:  "There  are  no  cases 
decided  by  the  conrls  of  the  Commonwesltb  In 
whkb  a  Mockholder  has  been  held  liable  for  a 
tort  of  tbe  corporation,  and  thedecislonof  Mr. 
Jiutia  Story  stands  unsupported  by  any  direct 
■Ulbority,  dther  before  orsince."  Therenre 
cases  in  otber  Stales  in  which  !t  has  been  held 
that  the  words  "  debts  conlrnclcd"  do  not  sub- 
ject the  corporators  to  liabilities  for  the  torts  of 
the  corpora tioo.  Heaaxk  v.  Sherman,  14 
Wend.  58;  Bohn  v.  Bnmn,  B3  Mich.  257;  faiis 
V,  McOuTU,  26  Mo.  871. 

In  tbe  case  at  bar,  however,  the  question  re- 
lates not  to  the  corporators,  but  to  olllcers, 
under  provieiong  rehiiing  10  Ihem  exclusively 
as  such,  imposing  duties  on  them,  and  making 
Ihem  liable  in  case  the;  neglect  or  refuse  lo 
perform  them.  Tbese  provisionR,  as  conini- 
dlslingiiished  from  the  provisions  in  regnrd  lo 
corporators,  are  deemed  to  be  pcna),  aod  for 
that  reason  to  be  strictly  construed.  CiiOM  v. 
OuTtit,  118  U.  8.  433  [2&  h.  ed.  103S]. 

We  do  not  think  ibat  any  court  would  hold 
that  tbe  woids  "  debts  contiactcd,"  if  strictly 
construed,  would  Include  unliquiilatcd  claims 
for  <lsmages  arising  ex  deiielo.  ClUld  v.  Boitoa 
A  F.  Iron  Worki.  tvpra. 

We  pass  to  the  plainliS's  second  contention, 
which  is  that  the  ddcndiinls  are  liable  under 
said  section  8  because  bis  claim  has  been  re- 
duced 10  a  Judgment,  and  is,  tccbnicslly  apenk- 
ing,  a  debt  of  l£e  corporation.  The  New  York 
cases,  under  statutory  provisions  similar  to 
ours,  hold  that  in  that  State  the  trustees  of  cor- 
porations are  liable,  if  at  all,  only  on  the  orig- 
inal cUim,  and  that  a  Judgment  against  the 
corporation  thereon  has  no  effect  as  against 
them.  3ft?iarv.  ff/ii«,  50  N.Y.  137;  Wku-ney 
ATm$  Co.  V.  Barlow,  68  N,  If.  63;  Etmond  v, 
BuUard,  16  Bun.  65. 
«  L.  R.  A. 


It  has  been  held  In  other  Stales  that  tha  tb- 
dnctlon  of  a  claim  for  damagea  against  a  oor- 

poration  arising  ex  delicti,  to  a  judgment,  does 
not  change  its  character  as  against  the  delin- 

Suent  officers  so  as  to  charge  ibem  theraon  a» 
>r  a  debt  contracted  by  the  corporation.  GtM« 
V.  Qaty,  84  Mo,  678;  Bohn  v,  Broten,  88  Mich. 
257,  So,  also,  by  the  Supreme  Court  of  tb« 
United  States,  Ohtut  v.  OwrtU,  118  U.  a  4fi> 
[38  L.  ed.  1088], 

Under  said  section  8  the  delinquent  officer* 
bees  me  liable,  not  generally  for  the  Company's 
debt,  but  for  "  all  debts  of  tbe  company  con- 
tracted "  after  tbe  ten  days  mentioned  in  section 
2,  and  before  the  recording  of  the  certificate. 
A  judgment  in  tort  is  Icchnicetly  a  debt,  but  la 
tt  a  debt  contracted?  Manifestly  not,  if  tha 
words  are  taken  in  their  ordinary  and  obvious 
meaning.  As  before  remarked,  said  section  S- 
creales  a  liability  which  is  penal  in  its  char- 
acter, and  therefore  its  laoguage  is  neither  ia 
be  extended  by  construction,  nor  tortured  into- 
yielding  a  meaning  wider  than  it  naturally 
bears;  but,  on  the  contrary,  itistobeconstrued 
strictly,  80  as  not  to  exceed  its  clear  intent. 
Whitaber  t.  Mfuterion,  106  N.  T.  377,  280,  » 
Cent.  Rep.  77S. 

Under  such  a  rule  the  lisbllity  imposed  by 
said  section  is  limited  by  its  terms  to  debts  ez- 
istingor  arisJDg  etcfntraefu.  Cfiasev.  Ourtit, 
118  0.  S.  4-';2,  464  [28  L.  ed.  1038,  1043]. 

We  decide  that  the  defendants  are  not  liable 
under  said  sections  2  and  8. 

Section  4  authorizes  corporations  to  reduce 
their  capital  by  vote,  but  requirea  that  a  certi- 
fied cony  of  the  vote  sball  E>e  recorded  in  tbe 
town  crerk's  ofScewithio  ten  days  after  its  pas- 
sage, and  if  not  so  recorded  makes  the  director* 
"jointly  and  severally  liable  for  all  debtsof  the 
compnoy  contracted  after  said  ten  days,  and 
before  tbe  recordlog. "  The  language  Is  the 
same  as  in  the  precedins  section,  anif  must  be 
construed  In  the  same  manner. 

The  final  question  is  whether  the  plaintiff  i» 
eblitlcd  to  ri-cover  under  said  section  15.  Sec- 
lion  15  provides  that  the  debtssUall  not  exceed 
the  capital  paid  in,  and  that  if  they  do  the  di- 
rectors unikr  whom  the  excess  occurs  shall  be 
jointly  and  severally  liable,  toiheexient  of  thtt 
excess,  "for  all  of  the  debts  of  tbe  company 
Ibcn  existing,  and  for  all  that  ahall  be  con- 
tracte<i  as  long  as  Ibcy  shall  respectively  con- 
tinue in  ofUce,  and  until  Ibe  debts  sball  be  re- 
ducul  to  the  amount  of  the  capital  Mock  paid 
In."  The  languaic,  taken  strictly,  does  not 
mske  the  directors  liable  for  any  debt  accruing 
alter  ibe  excess  occurs,  uuless  it  be  a  debt  that 
is  contracted  after  tbe  excess  occurs.  The 
count,  which  Is  based  on  said  section,  state* 
that  tbe  capital  paid  in  was  not  over  $187,535, 
and  that  when  tbe  plaintiff's  claim  originated 
(he  debts  amounted  to  $255,431.07.  The  claim. 
whether  we  regard  it  as  having  accrued  wbeik 
the  iojury  was  received,  or  whec  tbe  Judgment 
was  recovered. 'accrued  after  the  excess  oc 
curred,  and,  if  section  15  be  strictly  consliued, 
not  be  recovered  of  the  defendants,  since  It 
lot,  strictly  speaking,  a  debt  cooinictod. 
think  the  same  reason  exists  for  construing 
said  section  strictly  as  for  so  construing  the 

liers,     Tbe  liability  of  the  directors  under  it, 

I  under  the  others,  is  penal;  and  it  should  not, 
unless  the  language  lequirea  it,  be  exiended  to 


1S». 


Dbnnts  t.  Hassacbcsittb  BEiiEnT  Amooiation, 


18» 


•nydftlmordebt  not exUtiog before  Ibe excess,  |  the  increase.    Whether,  uodet  tbe  section,  Iba 
hdIch  contract^  or  voluDtarliv  incurred,  the  directors  would  be  liable  for  ft  debt  arising  ot 

tbeoij  beiag,  apparently,  that,  l(  the  debts  ex-  delicto,  if  it  f ^  '    " ^  -  ' 

ceed  ths  capilal  at  any  time.  It  l«  because  tbe   consider. 
<llrectoTi  consent  to,  orat  any  rate  do  not  check,  I      " 


Bemvrrer  ttulaijted. 


NEW  YORK  CWIJBT  OP  APPEALS  (3d  tiv.). 


Btdand  R  DENNIS,  Bapt.. 


ax  N.  Y.OB.) 

1.  FaOnrs  to  par  an  mmammtan  bj 
Tommnn  of  m  atroka  of  apopltt^  caiulns 
nnoonBolousneH.  wbloti  conUnuee  until  deotb, 
irlUnotforteitabeiiefltaertlBcatewhiobde«lai«« 
that  It  shall  be  void  for  Iallui«  to  paj  asMse- 
menta,  It  It  also  prorlilefl  that  a  member  may  be 
reinstated  br  PVlog  aiaenment  anearagee  "  for 
TaHd "-     ~ 


ST  whfoti  nnder  bis  oon- 


traot  a  penon  ma;  be  ralnitated  In  abeneflt  bmo- 
datlon  after  failure  to  pay  an  aaaeaament  are  not 
to  be  nrUtraTllr  determined  by  Its  otBcers,  but 
tbeir  detetmloatlon  ia  lubjeot  to  rarlev  In  the 

aaiiea,U>0.)' 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Second  Department,  rereraing  a  Judjiment  or 
the  Dutchess  Circuit  entered  upon  a  rerdicf  di- 
rected for  defendant  in  an  action  brougbt  to 
recover  tbe  amount  alleged  to  be  due  upon  a 
beneflt  insurance  cerilflcate.    JJInntd. 

Statement  by  Parker,  J.: 

On  tbe  Sd  day  of  Angast,  1S8S,  tbe  defend- 
ant, a  mutual  beneflt  association.  Issued  a  cer- 


A  provlalon  In  an  application  tor  a  policy,  that 
tlia  policy  BhalJ  be  null  and  void  for  failure  to  pay 
any  duea  or  asaeaamenls,  1*  as  efleotual  as  If  In - 
dnded  In  tbe  polloy  Itself,  where  the  appllcatlaD  Is 
byasreement  niadea  (lartDf  the  policy.  Handego 
T.  CentennlaJ  M nl.  U  Amo.  U  Iowa,  ISL 

Membera  voluntarily  sacedlufr  and  refuslnx  t« 
pay  does,  eto..  forfeit  their  endowmentoenlflcHtes. 
Ooodman  ▼.  Jedidlah  Lodse  of  B'aal  B'rlth,  8  Cent, 
Ilep.n8.alUd.UT. 

If,  by  tbe  laws  of  the  aoolety,  nonpayment  of  an 
■wuHliiilliit  operatei  aa  ■  forfeiture,  the  member 
■met  elect,  every  due  he  is  oalled  npon  to  pay  an 
anessment.  either  to  pay  vlthln  the  stipulated 
One,  or  aulCer  the  penalty  of  loss  of  membetalilp 
and  lla  beDoflta  by  net^ectlng  or  refusing  to  pay 
vlthln  that  time.  Bood  v.  Railway  Puaenoer  ft  F. 
eUiit.Ben.Asso.n7eiI.Bep.a,-  Bacon,  Ben.  So- 
detlea.  p.  GTT. 

Tbe  remedy  for  an  Infraction  of  Ha  mica  must  be 
(ougbt  in  ooDformlty  with  the  laws  and  rulee  of  the 
-order,  and  must  be  exbaualad  before  leeort  oan  be 
bad  to  the  Judicial  oourla.  Obamberlaln  v.  Lincoln, 
US  Han.  TO;  Bacon,  Ben.  Sodettes.  p.  BTT. 

Tbe  attempc  of  a  lodge  to  suspend  a  member 
vKhoul  Dotloe  and  authority  tu  try  him  la  a  usur- 
pattoD  whloh  oannot  afleot  the  legal  rights  or  status 
«t  anrone^  Hall  v.  Supreme  Lodge  K.  of  H.  U  Fed. 
Bep.(l!0;  Baoon.  Ben.  Sootetlea,  p.sn. 

A  member  Is  not  suspended,  until  tbe  lodge  or 


suspension.  Borgraefa  v.  Knlgbts  of  Honor.  SZ  Mo. 
App.I2T,ia:  (Nmalead T. Farmera  Hut.F.  InaCo. 
iaMtoh.aaO:  Baoon.  Ben.  Societies,  p.  sn. 

Benefit  oemScalea  of  relief  anodaiionB.  Bee 
«>>(«  to  Lorcher  T,  Supreme  Lodge  K.  of  H.  (Uicb.) 

t  LB.  A.  aw, 

Conosct  construed.  I^wler*.  lIurphy(Conn.)8 
LB.  A.  113. 

DMlnctlon  between  Insuranoe  polloy  and  lieneflt 
certlflcatea.  See  nols  to  UUuer  v.  Bowman  (Ind.)  I> 
L.aA.  St. 

ForlMia-mnatJaeoTtd  In  CA«  low. 
Csttiacatca  Issued  by  a  mutual  beneflt  society  to 
H*  membeiB  are  tu  1^^  eftect  policies  of  Insoisnoe 
41..  B.  A. 


and  subject  to  all  tbe  rules  of  law  govemlng  such 
poltalaa.  Elkhart  Mut.  Aid  Ben.  Bet.  Aaso.  V. 
Huughton,  1  West.  Bep.  St.  108  Ind.  St. 

Forfeitures  under  luauranoe  policies  are  not  fa- 
vored, and  should  not  be  enforced  unleaa tbe  oourts 
are  oompeUed  to  do  so.  SprlngneldF.ftM.Ins.Co. 
V.  McLlmans  iNeb.i  Feb.  2&.  IBM. 

An  Insurance  polloy  sbould  receive  a  reasonable 
oonstruotion,  and  one  that  win  oarry  Ita  proi-lslons 
Into  effect,  If  possible.   Ibid. 

Wtaere  It  Is  capable  of  two  Interpretations  It  must 
be  strictly  construed  siralnst  the  Insurer.  Wallace 
<r.  Oerman-Amerloan  Ins.  Co.  U  Fed.  Hep.  TtL 

Where  a  promlssor]'  note  la  taken  In  payment  of 
the  premium,  the  failure  to  pay  tbe  note  will  not 
forfeit  the  policy;  although  It  Is  so  stipulated  la  tbe 
note.  EUne  v.  National  Ben.  Asso.  S  West.  Bep. 
289,  m  Ind.  Iffi. 

J^  cause  of  rorf  eltnre  wtU  not  t>e  created  by  tlie 
words  contained  lu  the  order  glt-en  by  theassured : 
"If  this  order  Is  not  paid,  then  all  my  rights  In  said 
association  are  hereby  forfeited."— where  taeau  ttaor- 
Izee  the  association  to  deduct  for  any  Indebledceas 
frommoneyaduehira  on  account  of  Injuries.    IMd. 

They  cannot  be  declared  after  the  death  of  the 
memtcr.  Olmatead  v.  Farmers  Uut.  F.  Ins.  do.  CO 
Mich.  KM;  Bacon.  Ben.  Societies,  p.  BTfl. 

Where  the  oompany  Indicates  that  tender  of  pn- 
mlum  after  death  would  not  t>e  Booepted,  tallareto 
make  tender  would  not  bar  recovery  on  tbe  poling. 
Alabama  Gold  L.  Ins.  Co.  v.  Oarmany,  Tl  Ga,  SL 

The  court  will,  attar  tbe  death  of  the  member, 
examine  Into  and  determine  the  adequacy  of  the 
reason  offered  by  the  meml>er  for  his  delinquency, 
and.  In  a  proper  cuse,  compel  the  association  to  pay 
tbe  amount  of  thelnBumnce.  TanHouten  v.Flne, 
39  N.  J.  Bq.  "K;  Baooo.  Ben.  BocIatleB.  p.  SSI. 

Tbe  validity  0 1  the  reason  assigned  should  have 
been  submitted  to  the  Jury.  Hull  v.  Hull.  S*  N.  T. 
S4T;  Duplet  Safety  Boiler  CO.  v.  Oarden.  1  Cent. 
Rep.  STB,  101  M.  T.  XST ;  Baoon.  Ben.  BooletleB.  p.  HO. 

Life  Insuranoe ;  doctrine  of  forfeiture^   Seanatct 
to  Oaroer  v.  Germanla  L.  Ins.  Co.  (N.  T.)  1 L.  B.  A.    ' 
2$e;  HoGurkv.  Metropolitan  L. Ins. Co. (Conn.llL. 
El.  A,  US ;  Fowler  v.  Metropollteo  L.  Ins.  Oo.  OSS. 
Y.)SL.B.A.805. 

Forreiture  not  favored  In  law.  Bee  note  to  Quit- 
tber  V.  New  Orleans  Cotton  Ei^  HuL  Aid  kma, 
ilA.)  £  L.  B.  A.  lis. 
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Ixmm^ 


tlflcate  of  memberstatp  to  one  J.  Fred.  Denola, 
conditioned  tbat  if  DcDnia  should  comply  witli 
the  luleBacd  regul&Uous  of  Ibe  derendanC,  and 
forming  b  part  of  the  coniract,  the  defendant 
would  pa;  lo  Anne  C.  Deonla  withf  n  siit;  days 
afler  due  proof  of  his  death  a  sum  equal  to  the 
■mount  received  from  a  death  ssaessmeDt,  but 
Dot  to  exceed  fS.OOO. 

The  sevetith  criDdition  of  the  contract  (■  as 
follows:  "  A  failure  to  comply  with  the  rules 
of  said  AsBocialion,  aa  to  payment  of  assess- 
■nenta,  or  falling  into  groaa  sod  confirmed 
habits  of  intoxication,  shall  also  render  Lhla 
certilicale  void," 


death  of  any  member,  the  raid  part;  lo  whom 
this  ceriiflcate  is  issued  shall  at  once  pay,  if  re- 
quired, to  its  tresBuier,  an  additional  asseis- 
mept  of  16.75.  Third.  Thefonaof  notice  to 
■ud  process  of  collectioD  fiom  each  of  the 
members  of  the  AaaociBtiOD  above  named  shall 
be  as  follows;  A  notice  shall  be  sent  announc- 
ing such  Bsaessment,  and  the  number  thereof, 
to  the  last  post-office  address  given  to  the  Asso- 
ciation by  each  member,  and  if  the  aasesBmenl 
Is  not  received  within  thirty  days  from  the 
mailing  of  said  notice,  it  ehall  be  accepted  and 
taken  as  sufficient  evidence  that  the  party  has 
decided  to  terminate  his  connection  with  the 
Association,  which  connection  shall  thereupon 
terminate,  and  the  party's  contract  with  the 
Association  shall  lapse  and  l>e  void;  but  said 
party  may  again  renew  bis  connection  with  the 
Association  by  a  new  contract  made  in  the  same 
manner  as  at  first;  or  for  valid  reasons  to  the 
officers  of  the  Association  (such  as  a  failure  to 
teceivB  notice  of  an  asscnsmeiiti,  be  ma;  be 
reinstated  b;  paying  asaesament  arrearages." 

Febitiary  13,  18(^,  the  defendant  mailed  to 
Dennis  a  notice  of  assessment  b;  the  terms  of 
which  he  was  required  to  make  payment  on  or 
iKfore  March  16. 

Seven  days  before  the  expiration  of  the  time 
of  payment  and  on  March  8,  Dennis,  while 
walkmginthestreetaof  theCityof  NewTflrk, 
uid  apparently  In  good  heallli,  was  suddenly 


gained  conaeiousness,  and  died  on  March  19, 
Four  days  after  the  expiration  of  the  time  lim- 
ited in  the  notice  for  the  payment  of  tho  U- 


Tbenext  day,  MarchSO,  aeecond  notice  was 
received  from  the  defendant,  in  all-respects  like 
Ae first,  with  the  exception  that  it  had  stamped 
upon  the  face  in  red  ink  "  certificate  Forfeited 
for  nonpayment.  Ma;  be  renewed  b;  imme- 
dia'e  payment  If  In  j^od  henltb." 

The  trial  court  refused  plaintiff's  request  to 
(ubmit  certain  specified  questions  to  the  jury 
and  directed  a  verdict  In  favor  of  the  defendant. 

Mr,  John  A.  Uapefl,  for  appellant: 
Id  cases  of  ordinary   life  insurance,  it  has 
uniformly  been  held  that  failure  to  pa;  pre- 
miums when  due  by  the  terms  of  the  policy 
terminates  the  contract. 

Roehner  v.  Knidi-erboeker  L.  Int.  Co.  63  N. 
T.  160;  ffcan*  v.  Vn.Ued  StnUt  L.  Int.  Co.  64 
N-  Y.  804;  Bc^e/l  v.  Knickcrboc&rr  L.  Ins. 
Co.  44  N,  T.  276;  Wheeler  v.  Conjttttinit  Mvt. 
L.  Int.  Co.  83  N.  Y.  643;  Holly  v.  MelropoliUm 
fl  L.  n  A. 


£.  Int.  Co.  T  Cent  Bep.  aS8, 105  H.  Y.  487;: 
Xm>  Ttrrk  L.  Int.  Oa.  v.  Siatham,  98  U.  8.  34, 
3S  L.  ed.  789;  Dovglm  v.  Kniek»botkar  L.  Int. 

Co.  88  N.  Y.  608,  604;  Atty-9en.  y.  NorlA- 
Amtriea  L.  Int.  Co.  83  N.  Y.  190;  Fmofar  t. 
MetropolHan  L.  Int.  Co.  116  N.  Y.  889. 

The  some  rule  has  also  uniformly  been  ap- 
plied to  cases  of  failure  to  pay  death  asseas- 
menta  In  mutual  benevolent  associations  where, 
as  in  this  case,  bv  the  terms  of  llie  certificate  of 
membership  such  failure  to  pay  within  a  sped- 
fled  time  in  itself  terminates  the  membership. 

Carpenter  v.  Oenl^nnial  Mat,  L.  Auo.  88 
Iowa,  463;  Toty.  Benjamin  O.Hou>ard  Maaoni» 
ifu(.  Senev.  Atto.  63  Md.  86;  Hatetihate  v. 
Supreme  Lodge  K.  of  E.  2B  Fed.  Bep.  778; 
National  Mat.  Ben.  Auo.  t.  MOlm;  8S  Kj.  86; 
Crottman  v.  MaitaehvtetU  Ben.  Atm.  8  New 
Eng.  Rep.  617,  143  Mass.  436;  Btrgraife  r. 
KiughU  of  Honor,  22  Mo.  App.  137;  iaitu)i» 
MaaoHi  Ben.  Soe.  v.  Baldmn,  66  Dl.  479; 
Rood  V.  Railviay  Patt.  A  F.  0.  Mut.  Ben.  Amk, 
81  Fed.  Rep.  62. 

The  illness  of  the  Insured  and  his  nnnm- 
sclous  condition  furnish  do  legal  excuse  for 
failure  lo  pa;  the  assessment. 

Wheeler  v.  Oonneetiimt  Mat.  L.  Bit.  Co.  and 
Howeli  V.  Kniekerbockar  L.  Int.  Co.  ntpra; 
Oarpenterv.  Centennial  Mvt.  /^.  Jmd.  88  Iowa, 
453;  Toe  v.  Beiyamin  C.  Htneard  Matonie  Mut. 
Benet.  Alto,  ii  Md.  86;  Klein  v.  Jfew  York  L. 
Int.  Go.  104  U.  B.  88,  26.L.  ed.  663:  Uavskthav 
V.  Bapreme  Znrfflu  K.  of  H.  29  Fed,  Rep.  778. 

Inevitable  accident  or  the  "act  of  Qod"  wilt 
excuse  one  for  dod performance  of  duties  im- 
posed b;  law,  but  not  of  contract  obligations. 

Harmonyy.  M'nffAam,12N.  Y.9B;  Tompkinm 
T.  Dudley.  SB  N.  Y.  376;  Wheeler  v.  ConneeU- 
evlMul.  L.  Int.  Go,  tupra. 

So  also  when  the  contract  b  for  service* 
purely  personal  in  tbeir  character,  and  whicb 
cannot  be  performed  by  another;  but  this  rulft 
does  Dot  apply  to  cases  where  the  thing  to  be- 
done  may  be  done  by  another. 

Wolfe  V.  Hoicet.  30  N.  Y.  197;  Clark  v.  GO- 
bert.  26  N.  Y.  278;  Spalding  v.  Boia,  71  N.  Y. 
40;  Story.  Bsilm.  §  B6,  and  notet;  Wlieeierv. 
Connecticut  Mut.  L.  Int.  Co.  tupra. 

In  this  case  Dennis'  wife  could  have  inad» 
the  payment. 

The  failure  to  pa;  cannot  he  attributed  to- 
the  sickness  but  was  the  resultof  insured's  own 
nenligence. 

See  Toe  V.  Benjamin  C.  Howard  Mat07U» 
Mut.  Denen.  Aato.  63  Md.  66. 

Not  being  a  member  of  the  Association  at 
the  lime  of  his  death,  and  b;  reason  thereof 
having  no  contract  of  insurance  in  force,  no 
action  could  be  sustained  upon  the  certifical» 
thereof. 

Kercherv.  Supreme  Lodge  K.^H.l'&l  Mass, 
868;  Borgracfe  v.  Enightt  of  HoAor,  33  Mo. 
App.  182,  143;  Toey.  Benjamin  C.  Soaant 
Mnmnie  Mut.  Benev.  Atto.  U  Md.  86;  JUinott 
Masont  Ben.  Soc.  v.  Baldwin,  86  Dl.  470; 
lUanch-xrd  v.  AllanHe  Xut.  F.  ins.  Co.  88  N. 
H.  9;  Iior>d-r.  Bailfcay Patt.  A F.  O.Mvt.Bm, 
Asto.  31  Fed.  Rep.  62, 

Mcttrs.  Tredwell  ClavsUnd  and  Prcs* 
cott  Hb.1I  Butler,  for  respondent: 

Failure  to  pay  the  assessment  before  Msrch. 
16. 1886,  did  not,  b;  the  terms  of  the  poUtj^ 
operate  as  a  forfeiture. 


1800. 
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Forfatuies  »to  not  favored,  ind  the  p*xtj 
daimiog  a  forfeiture  will  not  be  pcrinlttM 
apon  eqaivocal  or  doubtful  clauses,  or  nords, 
oontained  In  lila  own  contract,  to  deprive  the 
other  party  of  the  bcQefiC  of  tbe  rigot  or  !□- 
demDitr  for  which  he  cuntracted. 

Baiesv.  Bomateaa  F.  Int.  Co.  80 N,  Y.  21,28; 
BvrUigh  t.  Qebhard  K.  Int.  Co.  »0  N.  T.  220. 

Iflhe  hencficiary  in  the  polk;  was.  b;  act 
of  Qod  or  other  iasuporsble  obstacle,  preveuted 
from  paying  the  assessment  wichlu  the  time 
■pecifled  in  the  notice,  there  ezlated  a  valid 
leaaoQ  to  the  offlcera  of  the  Aaaociatlon  for  es- 
curing  such  nonpayment  and  teiDBtatlng  the 
policy;  and  whether  such  valid  reason  did  In 
uct  exist  WHS  a  question  for  Che  Jury. 

&ee  BowOly.  Knickerbocker  L.  liu.  Cfe«N. 
T.  277;  BoUy  t.  Metropolitan   L.   In*.  Co.  1 


be  ft  reason  valid  in  the  law  to  tbe  officers  of 
(be  AffiociBUon,  and  not  according  to  their 
mere  wbim  or  pleasure. 


L.  Ins.  Co.  76  N.  T.  115,  llt^  Brooklyn  .. 
Bntotdyn  City  R.  Go.  47  N.  Y.  475;  ft-aun- 
Atn  V.  AeeideiiUd  Death  Im.  Co.  1  Best  &S. 


.  Kintees.  U  tbe  Insured  had  lived,  he  was 
«ntiUed  to  ft,  and  his'  asrigneea  succeeded  in 
his  right. 

Wkftkr  T.  Conntetient  Mut.  L.  Int.  Co.  83  N. 
T.  648.  664. 

Parker,  J.,  delivered  the  opinion  of  the 

U  the  certiflCHlfl  In  question  had  provided 
without  qualification  (hat,  for  a  failure  to  pay 
an  BSscssmeDt  within  thirlv  days  after  the 
tnailinp  of  a  notice  thereof  bv  the  defendant, 
it  should  "lapse  and  be  void,"  its  invalidity 
would  be  established  beyond  dispute.  Boehfixr 
V.  Kniekerboeker  L.  Int.  Co.  68  N.  Y.  160; 
Erajit  V.  UnUed  Btaiea  L.  Int.  Oo.  64  N.  T. 
804. 

And  the  fact  that  Dennis  was  prevented  from 
making  payment  by  an  act  of  Ood  which  de- 
prived htm  of  coDsciouwess  would  not  relieve 
him  from  a  forfeiture  thus  provided  for. 
Wheeler  t.  Connecticut  Mat.  L.  Int.  Co.  82  N. 
T.  543. 

But  tbe  question  here  presented  la  whether 
the  contrart  does  not  fairly  admit  of  a  con- 
•truclion  which  gives  to  il.  after  the  ezpiralion 
of  tbinjdays,  where  a  member  Intends  and 
desires  to  pay,  condiiioDal  life,  which  con- 
tinues until  it  shnll  be  determined  whether  he 
had  sufficient  excuse  for  tbe  omission?  A.nd 
If  such  a  construction  be  permissible,  wheClicr 
Dennis'  severe  visitation  and  subsequent  un- 
conGcious  condition  onstitule  such  an  excuse 
ai,  coupled  with  an  intention  to  pay  and  sub- 
sequent payment,  would  continue  tbe  policy 

Jvd^  Peckhnm,  In  UoUy  v.  MetrovoUtan  L. 
In*.  ti).,105  N.Y.  437,  7  Cert.  Hep.  363,  stated 
the  rule  which  should  ^vem  courts  in  con- 
Mruinf;  cnntrarts  involvin;;  a  forfeiture  as  fol- 
Ions :  "  A  strict  coostrucUon,  It  is  said,  must 
be  insisted  upon,  and  tbe  contRkcl  resulting  In 
«  L.  R.  A. 


A  forfeiture  cannot  be  extended  beyond  tb» 
strict  and  literal  meaning  of  the  words  used. 
This  is  undoubtedly  true.  In  cases  where  the 
meaning  is  not  entirely  plain,  and  where  it  i» 
capable  of  two  constructions,  one  involving  a. 
forfeiture  and  the  other  being  fair  and  reason- 
able and  suppoTting  the  oblifiilion  of  the  policy 
egainat  the  Insurer,  that  construction  is  pre- 
ferred by  the  courts  which  does  not  inrolvft 
the  forfeiture,  not  only  because  it  la  not  so 
harsh,  but  also  because  If  the  language  i» 
doubtful  it  Is  that  employed  by  the  insurer  and 
should  be  taken  most  strongly  ajtainat  him." 

By  the  seventh  condition  of  the  certificate, 
forfeiture  is  made  to  depend  upon  "  a  faiture- 
to  comply  with  the  rules  of  said  Associatioa 
as  to  payment  of  assessments."  The  second 
and  third  rules  have  reference  to  assessmentft 
and  their  payment. 

Rule  second  provides  that  "  upon  the  death 
of  any  member  the  said  party  to  whom  thi» 
certificate  is  issued  shall  at  once  pay,  If  re- 
quired, to  its  treasurer  an  additional  assessment 
of  16,76. 

This  rule  need  not  be  considered  because  the 
defendant  did  not  require  Dennis  to  pay  at 
onoe.  By  the  terms  o)  the  notice  he  was  ex- 
pressly given  until  March  15,  following,  witliia 
which  to  make  payment.  And  the  notice  was 
in  accordance  with  the  provisions  of  rule  third, 
which  provided,  amoug  other  things,  that  "  if 
the  aitscssment  is  not  received  within  tliirly 
days  from  the  mailing  of  said  notice,  it  shall 
be  accepted  and  lalcen  as  sufficient  evidence 
Uiat  the  party  has  decided  to  terminate  hie 
connection  with  the  Association,  which  con- 
nection shall  thereupon  terminate,  and  the 
party's  contract  with  the  Associatioa  sball 
lapse  and  be  void;  ...  or  for  valid  reasons  to 
tbe  officers  of  the  Aaeociation  [such  as  a  fail- 
ure to  receive  notice  of  an  assessment)  he  may 
be  reinstated  by  paying  assessment  arrearages.'' 

The  right  of  the  defendant  to  insist  upon  a 
forfeiture  could  not  be  doubted  were  it  not  for 
the  last  clause  of  tbe  sentence  quoted.  By  it 
is  suggested  the  inquiry,  What  was  the  Intent 
of  the  defendant  In  adding  this  apparently 
qualifying  clausef  How  did  it  suppose  the 
persons  solicited  to  become  members  would 
Interpret  It!  Certainly  It  did  not  expect  them 
to  understand  it  as  giving  added  strengtb  to- 
the  provision  declering  a  forfeiture.  It  i» 
equally  clear  that  it  was  intended  to  be  under- 
stood as  softening  somewhat  the  extreme  rigor 
of  the  forfeiture  clause,  which,  standing  alone 
and  unqualiSed,  would  deprive  a  member  of 
the  insurance  for  which  bchss  contracted  and 


rescb  him,  or  because  of  the  act  of  God  he 
has  been  prevented  from  making  payment 
within  tbe  time  prescribed.  ' 

It  cannot  be  doubted  that  it  suggests,  at  least 
to  the  average  reader,  that  the  company  hae- 
agreed  to  accept  a  valid  excuse  for  nonpayment 
of  an  assessment  within  tbe  thirty  days,  and 
thereafter  continue  the  policy  in  force.  Il  i» 
wboUy  meaningless  and  a  snare  If  that  be  not 
the  Intent.  That  tt  was  intended  to  have  that 
effect  has  support  in  tbe  provision  that  failure 
to  pay  within  thirty  Aa.ji  "sball  be  accepted 
and  taken  as  sufficient  evidence  Chat  tbe  party 
has  decided  to  terminate  his  connection  wltb 
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the  AasociatloD."  It  will  be  oliserved  tfaat  ihe 
'Contract  doe«  not  provide  Id  terms  ibat  failure 
to  pay  within  thirty  dajg  BbsU  work  a  forfeit- 
ure, but  that  failure  to  psy  Bhall  be  taken  as 
•ufflcient  evidence  of  an  intention  to  t«rininnte 
bis  ronnection  nitb  the  Association,  wliich 
connection  shall  ihereupon  terminate.  Thus 
it  is  suggested  that  it  is  the  iatcnlion,  coupled 
with  the  failure  lo  pay,  which  works  the  for- 
feiiute.  This  language,  therefore,  seema  to 
be  !n  harmony  with  the  last  clause  of  the  sen- 
tence. For  as  imeution  constitutes  one  of  the 
essential  elements  of  a  forfeiture,  so  if  a  partj 
Intends  lo  pay,  but  Fails,  for  s  valid  reason, 
"such  as  a  failure  to  rei^ve  notice  of  ao  as- 
sessment," he  mar  be  reinstated.  No  new 
contract  is  regulreo.  Kotbing  In  fact  need  be 
-done  but  pay  the  assuament  It  tbe  excuse  be 
accepted.  Giving  to  all  tbe  words  of  the  con- 
tract their  full  and  proper  meaning,  as  tbe  de- 
fendant must  have  supposed  they  were  under- 
stood by  tbe  promisee,  tbey  cannot,  as  we  think, 
be  construed  otherwise  than  aa  limiting  and 
making  conditional  the  forfeiture  which  would 
otherwise  result  from  a  failure  to  pay  the  as- 
Aessment  within  Ihe  time  prescribed.  "  It  Is  a 
rule  of  law  as  well  as  ethics,"  says  tbe  court 
In  Sofmaa  v.  .^tna  F.  Int.  Oa.,  33  N.T.  4ia, 
"  that  where  the  laugiiage  of  a  promisor  may 
be  uuderstood  in  more  senses  than  one,  it  is  to 
be  interpreted  in  the  sense  in  which  he  has 
reason  to  suppose  it  was  understood  hj  the 
promisee." 

The  defendant  not  only  bad  reason  to  ex- 
l>ect  that  its  members  would  Interpret  the  coa- 
trsct  as  we  have  suegesced,  but  it  has  also  by 
subsequent  transactions  given  to  tbe  contract 
«  practical  construction  to  the  same  eSect. 

Although  the  greater  numl)cr  of  assessments 
were  palti  by  Dennis  promptly,  still  three  as- 
•essments  were  not  paid  until  after  the  due 
date.  No  other  act  was  required  or  thing  done 
lo  continue  Ihe  policy  in  force  e:ccept  to  pay 
tbe  overdue  assessments.  And  after  be  was  in 
.default  on  account  of  the  assessment  in  ques- 
tion, and  on  March  19,  ^e  defendant  mailed 
lo  him  a  notice  that  he  could  be  reinstated  "  if 
in  good  health." 

By  this  act  tbe  defendant  indicated  that  it 
understood  the  policy  to  have  conditional  life 
remaining,  because  no  new  conlnict  was  re- 
quired or  suggested;  tbe  mere  payment  of  Ihe 
over-due  assessment,  said  the  defendant,  In 
«ffect,  will  support  its  vitality  until  another 
assessment  is  due  and  payable. 

Such  notice  cannot  be  treated  as  a  waiver, 
because  It  must  be  considered  in  Its  entirety, 
and,  thus  regarded,  waiver  was  conditioned  on 
tlie  good  health  of  Dennis,  a  condition  that  the 
(iefendant  could  not  Impose  if  reinstatement 
under  the  circum stances  was  a  matter  of  right, 
because  It  was  pot  so  written  In  tbe  contract. 

Was  It  a  matter  of  rigblf  Had  Dennis  In- 
atead  of  dying  regained  consciousness  on  tbe 
ISth  dny  of  March  could  he  have  compelled 
Ilie  defendant  to  accept  the  excuse  he  had  to 
offer,  and  continue  liis  policy  in  force  on  pay- 
ment of  the  bnck  a.<isessment! 

We  have  said  that  tbcconiract  must  be  con- 
strued ns  nti  agreement  that  a  member  may  be 
relieved  from  the  effect  of  forfeiture  for  valid 
reasons  to  tlic  oflicers.  Had  he  then  established 
by  evidence,  first,  that  be  bad  fully  intended 
ST^R.  A 


to  pay;  second,  that  he  was  prevented  by  nid- 
den  illneas  depriving  him  of  consciousness; 
third,  that  he  had  tendered  payment,— what 
valid  objection  could  have  been  interpoaed  li> 
tbe  crantinc  of  a  decree  declarins  the  polity 
In  full  force  and  virtue  T 

It  could  not  be  urged  that  sn  act  of  God 
which  instantly  nrostratea  a  man  both  physi- 
cally and  mentally  does  not  constitute  a  legal 
excuse  for  tbe  omission  to  do  an  act  when  tba 
making  and  acceptance  of  a  valid  excuse  there- 
for Is  distinctly  contracted  for. 

Tbis  assertion  Bnds  support  In  Bmotll  r, 
Kniektrboeker  L.  I714.  Oo.,  iA  N.  Y.  276. 

But  it  Is  said  that  the  agreement  veata  tha 
right  to  determine  whether  tbe  excuse  be  valid 
in  the  officers  of  the  defendant;  that  the  man- 
ner In  which  they  exercise  their  power  la  not 
open  to  review  in  the  courts.  In  other  words, 
that  tbe  oOIcets  may  arbitrarily  refuse  to  accept 
any  excuse  whatever.  If  that  were  true,  then 
failure  to  receive  a  notice  of  assessment,  not- 
withstanding tbe  fact  that  it  is  specifically  ro- 
ferr^^  to,  might  be  arbitrarily  held  to  be  in- 
sufQcient  as  an  excuse  and  the  party  left 
without  redresa.  But  such  is  not  the  law. 
Tlie  word  "  valid,"  as  here  used.  Is  equivalent 
to  good,  sufBdent  or  satisfactory,  and  Is  not 
without  Judicial  construction. 

In  Dvjiee  Sqfafy  Boiler  Co.  v.  Qarden,  101 
N.  T,  887.  3  Cent.  Rep.  879,  the  defendanU 
Eureed  to  pav  aa  soon  as  they  "  were  satisfied 
that  the  boilerg  aa  changed  were  a  succesa," 
and  In  an  action  to  recover  the  contract  prica 
tbe  defendants  contended  that  by  the  stipula- 
tion it  was  for  them  u lone  to  determine  whether 
the  boilers  were  a  success.  This  position  was 
heM  to  be  untenable  because  "a  simple  allega- 
tiou  of  dissatisfaction  without  some  good  rea- 
son assigned  for  it  might  beamere  preloitand 
cannot  be  regarded."  Jif^Polger,  io  ISiemU 
V.  Globe  Mvt.  L.  Int.  Co.,  76  N.Y.  110,  states 
the  rule  as  follows:  "  That  which  the  law  will 
sav  a  contracting  party  ought  to  be  satisfied 
wilb,  that  the  law  will  say  he  is  satisfied  with." 
This  principle  is  further  illustrated  and  applied 
In  Folliard  v.  WaOaee.  2  Johns.  S95:  Brooldyn 
T.  Brooklyn  City  R.  Co.  47  N.  Y.  475;  Bmwn- 
tUin  V.  Accidental  Death  Int.  Co.  1  Best  A  8. 
782,  and  Mo<rre  v.  Tf<M^,  4  El.  ft  Bl.  348. 

We  are  of  tbe  opinion,  therefore,  that  had 
Dennis  established  the  three  propositions  which 
we  have  atated,  he  would  have  been  entitled  to 
a  judgment  declaring  the  certificate  in  full 

The  death  of  the  assured  did  not  alter  tlta 
contract  obligations  of  the  defendant.  Dennis' 
legal  right  10  reinstatement  or  to  have  the  cer- 
tificate declared  to  be  in  full  force  did  not  die 
with  him,  but  passed  lo  the  beneficiary  under 
the  policy. 

In  W/tMltr  V.  OonneeUeut  Mtit.  L.  Int.  Co., 
BS  N.  T.  643,  IS54,  this  court  held  that  *•  al- 
though the  Insured  was  dead,  the  right  to  a 
paid-up  policy  or  its  value  remaiifed  to  bis  aa- 
^gnees.  If  the  insured  had  lived,  be  was  en- 
titled to  It,  and  his  assignees  succeeded  lo  tall 
ri^t." 

The  complaint  in  this  action  ii  appioprlata 
to  the  relief  sought  to  be  obtained. 

From  tbe  evidence  it  appears  that  thereaaon 
for  nonpayment  was  properly  presented  to  th* 
defendant,  the  amount  of  the  assessment  ten- 
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deied  and  tbe  TRlidltf  of  the  policy  Insisted 
Dpoa,  but  the  defendant  refused  to  accept  the 
reason  given  ss  valid  or  lufflclent,  and  inslsled 
tbat  the  certificate  bad  been  forfeited. 

We  thick  the  evidence  as  to  tbe  intention  of 
Dennis  to  pay  Ibe  assessment  properly  pre- 
sented a  question  for  tbe  i\irj.    But  it  cannot 


avBS  the  defendant,  u  It  walvod  Its  rl^bt  In 
that  regard  by  requesting  the  trial  court  to 
direct  a  verdict  In  its  favor. 

TAe  order  appealed  frvm  ihovld  beafflrrrui, 
andjudffment  ahaolutt  on  dtfendant*  Uipviatiolt 
ordered,  with  eottf. 

All  concur,  except  Brown,  J.,  not  slltiDg. 


Emlle  CHATAKKES,  Appt., 

J.  T.  PBIE8TLT. 

(....Iowa — ) 

1.  Adlndclaa  »  perwiR  Ihmum  wtthont 
ttoOiea  to  bhn.  nndw  Code,  I  1400.  vMn  tbe 
mmmlsiloDen  think  U  would  be  Injurloia  to  him 
to  hold  the  oianiUiatlaD  in  hia  preaenoB.  doe*  not 
deprive  him  o(  bis  llbenr  wltJiout  doe  prooew  of 
kv,  wbei«a  reyular  pnoUolns  pbTshdan  vUlta 
■od  peiMuUlr  examlDM  bim,  and  an;  relatlTe, 
IB'  anr  oltlien  of  the  oonntr,  may  appeer  and  re- 
sist the  apiJJlcatloD,  and  the  partln  maf  appear 


APPEAL  by  plalntur  from  a  Judgment  of 
the  Dislnct  Court  of  Polk  Couoly  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  tbe  alleged  publication  of  a  slan- 
<ler.    Affirmed. 

Statement  1^  Gr«nK«r,  J.: 

The  plaintiff  la  an  attorney  by  profearion, 
and  tbe  defendant  is  a  physician.  Both  are 
rcsidenta  of  the  City  of  Des  Moines.  In  Sep- 
tember, 1888,  the  plalnilB  filed  his  petition, 
alleging  that  tbe  defendant  said  of  and  con- 
cerning hlra:  "  Cbavannea  Is  insane;  Chavan- 
Hi  ia  not  In  bis  right  mind  [meanii^  that  tbe 

C'  'itiff  was  avLf,  and  unfit  to  attend  to  hli 
ness  ai  an  attorney]."  The  defendant's 
answer  la  in  four  divisions,  avorlng.  In  (Ub- 
stance:  Jim,  liiat  tbe  plaintiff  bad  bera  by  tbe 
«ommiaBioners  of  Insanity  of  Polk  County  ad- 
judged Insane  and  ordered  couBned  at  Ihe  asy- 
lum at  UL  Pleasant,  wlikh  Judgment  or  order 
bad  never  been  aet  aidde  or  canceled,  nor  the 
plalntill  released  or  discbarged  from  mcb  cus- 
tody, and  thai  at  Ibe  commencement  of  tbia 
aeUon  ba  was  In  tba  onalodr  fA  Hra.  Osrrie 
ClMTanitaa  as  his  guardian,  (^  order  of  sa" 
commisdonen,  and  that  the  action  must 
abated;  meomd,  a  general  denial;  Aird,  that 
the  time  of  spraking  the  words  charged  he  was 
tiM  medical  adviser  of  the  plalDtifl,  and  that 


J.   Bntlerv.  8t.Lou]BL.'lns.OD. 

The  proTislona  aontaiBad  In  I  UOl  Of  tba  Code 
•  L.  RA. 


1  COUBT. 

the  words  were  Spoken  to  persons  In  care  fA 

ElaintiS,  In  tbe  discharge  of  bis  duties,  or  by 
im  as  a  witness  under  oath;  fourth,  that  tbo 
statements  were  true. 

Tbe  plaintiff,  for  reply  to  the  flrst  dlvlsioa 
of  tbe  answer,  denied  the  statements,  and  said 
that  if  true  they  are  of  no  force  or  effect,  for 
tbe  reasons  (1)  that  he  bad  no  notice  of  the 
pendency  of  the  proceeding  before  the  com- 
miaalonerB,  and  was  not  present  la  person  or 
represented  by  an  attorney;  (2)  that  Hn.  Car- 
rie Cbavannea  bad  never  been  duly  appointed 
as  bis  guardian-  (8)  tbat  the  Act  creating  the 
board  of  commitsioners  of  Insanity  la  void  in 
this;  that  it  provides  for  no  notice  of  such 
actions,  sndt  hat  the  effect  is  to  restrain  a  per> 
aon  of  bU  liberty  without  due  process  of  law. 
By  stipulation,  tbe  Issues  presented  by  tho 
flnst  division'of  the  answer  and  tbe  reply  there- 
to were  submitted  to  the  court  without  a  Jurr, 
and  the  record  of  tbe  commissioners  put  la 
evidence,  and  upon  Its  examination  tbe  alstHct 
court  sustained  the  plea  in  abatement  and  di» 
missed  the  action;  and  from  a  Judgment  favor- 
able to  defendant  tbe  plaintiff  appealed. 

Main,  E.  CIi>T»aii«a  in  pro.  per.  and 
Oa.rpent«r  *  Etwu,  for  appellant: 

Tbe  sections  of  the  Code  providing  for  ad- 
Judging  persons  insane  are  unconstitutional,  aa 
iheymay  deprive  one  of  his  liberty  without  dne 
process  oF  law. 

lUe  V.  Daly,  1  Tea.  Br.  209;  Buawell,  In- 
sanity, S§  M,  65. 

Tbe  right  of  a  perMin  to  hia  life,  liberty  oi 
property  shall  not  be  devested  except  t^  a 
Judicial  determination,  after  due  notice,  to ' 
pursuance  of  tlie  general  law. 

Mason  v.  Meeeenger,  17  Iowa,  SSI;  Sineeomi 
T.  Demev,  ST  Iowa,  SSI;  EoeAier  r.  Hia,  W 
Iowa,  5ia;  FmU  v.  Mann,  58  Iowa,  42. 

In  the  United  States  it  Is  generally  held  tbU 
the  party  alleged  to  be  insane  has  a  right  to 
have  notice  of  and  be  present  at  the  proceed- 
inga  Instituted  itor  detBrminlog  tbe  Issue  oC 
insanity, 

Buawell,  Insanity,  8  OS,  p.  68;  Bx  parte  Ho- 
lier, i  Baxt  61;  Bdtlg  t.  Pe^,  IS  lU.  8M; 
Cham  T.  Balhawag,  14  Mass.  923;  Begur  v. 
IVltrtn,  16  I«.  68;  Qemon  v.  Duboii,  28  U. 
Ann.  86;  MeOtirry  v.  Hooper,  13  Ala.  888; 
■SUamx  V.  L^retre,  21  Ala.  514;  Wait  v.  Jfa» 

.  (I  tUBof  Che  Bev.  Code  of  Iowa  (lg88>,as  modified 
br  I  OtH).  and  the  fnrUier  provldons  oontalned  !■ 

I  H  an,  ma,  aUowlns  SDbaequent  Inveatitadoa  of 
the  qaestton  of  Inaanl^,  prevmt  I IHS,  ■■  to  pio> 
oeetUnga  for  the  oonflnement  of  Ibe  InHiie.tron 
belns  hi  ooDlUet  with  the  oomtltulloiial  miaimntf 
against  deprivation  of  penonal  lltMTtr  wiUiout  Jury 
trial.   BlaokhawkCountr v.Sprliiger,UIoira,UT. 
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twR,  0  Pick.  BIO:  Aiwto  t.  IViwr,  W  111.  280; 
Undtneoedw.  FiopU.ia  Hfclt.  1. 

A  p«rt7  oannot  be  deprired  of  life,  llbertj 
or  pTopertv  without  dae  procen  of  law. 

Chiiaetd  Oaitve  Y.  Dattnporl,  86  Iowa,  SSS. 

Due  procew  of  law  meana  Ibe  ordinaiy  Judi- 
dal  proceedlDgf  recopiized  bv  Uw. 

£hkenberrji  r.  EdtnaTOi,  67  Iowa,  619;  GateA 
T.  Da  Hoina,  68  Iowa,  716;  MeCready  t.  Bet- 
Urn.  29  Iowa,  866;  Mamn  v.  Mt»»ang«r,  17 
Iowa,  861; -Stwrt  f.  Palmtr,  74  N.  T.  188. 

Meun.  Mtmmd,  A  R«ad,  for  api  ellees: 

Tbe  coiultlutionaliw  of  the  Btatuie  In  qTiea- 
tlon  lias  been  eoataioea  br  tbb  court. 

Soak  Hawk  OawOn  t.  springer,  66  Iowa.  417. 

OraB^ar,  J,,  deUmed  the  oplolon  of  tbe 

Tbe  noge  of  the  argumeDta  embraoee  manj 
miestiooa  tnat  do  not  arise  upon  tbe  record  be- 
fore u«.  Tbe  district  court  held  the  plea  in 
abatement  good.  It  It  erred,  tbe  cause  must  Im 
remanded  for  further  proceeding,  and  ita  Judg- 
ment had  on  otber  queatiooa  presented  In  txga- 
ment  before  we  are  to  consider  tfaem.  The 
oommlteloners'  record  before  ni  unmistakably 
■howi  that  inquiry  was  instituted  upon  a  com- 

Elaiot  duly  made,  and  tbe  pldoliff  adjudged 
isane,  and  by  the  commissioners'  order  be  was 
placed  in  tbe  insane  boepttal  for  care  and  treat- 
ment; tbat  the  commitslooen  Utercaf  lee,  upon 
application  of  his  wife,  ordered  his  removal 
from  the  boi[dtal  and  placed  him  in  her  cus- 
tody. Theae  proceeding!  were  by  the  commis- 
■loneis  had  in  the  absence  of  the  plaintiff  and 
without  notice  to  him.  The  district  court 
held,  and  correctly,  that  oo  notice  was  required 
under  the  IStatute  In  such  a  proceeding,  and 
hence  we  are  brought  directly  to  tbe  Important 
question  in  the  case:  if  the  Btatute,  In  so  far  as 
ft  authorizes  such  a  proceeding  in  the  absence 
of  a  party,  and  without  notice  to  bfm,  Is  void. 
Such  a  question  could  not  well  be  consid- 
ered. In  the  absence  of  the  law  showing  the 
exact  facts  or  conditioDs  under  which  it  au- 
thorizes Jurisdiction.  Tbeee  proceedings  are 
provided  for  in  a  chapter  of  Uie  Code  on  tbe 
■object  "Of  the  Care  of  tbe  Insane,"  which 
provides  for  tbe  regulation  and  control  of  tbe 
several  hospitals  tor  that  purpow,  and  of  the 
manner  of  admitting  subjects  thereto,  and  de- 
termining their  fltnoss  tberefor.  In  each  coun- 
ty there  Is  organized  a  hoard  of  coinmlssioneis 
of  iDsanity  of  three  members,  viz.,  the  clerk  of 
the  court,  by  virtue  of  bis  office,  snd  a  respect- 
able practicing  physician  and  lawyer,  whoae 
duty  It  is  tohearcomplaJntBand  determine  tbe 
questions   presented,   and  upon  whose  order 

C roper  subjects  may  be  admitted  to  tbe  asy- 
im.  Applications  for  such  admission  are 
made  In  the  form  of  informations  oader  oath. 
The  particular  facts  under  which  Jurisdiction 
Is  taken,  and  determination  had,  are  shown  by 
Code,  g  1400,  as  follows: 

"Sec  UOO.  On  tbe  filing  of  such  Informa- 
tion, the  commissioners  may  ezamioe  the  io- 
formact  under  oath,  and,  If  satisfied  thst  there 
la  reasonable  cause  therefor,  shall  at  once  In- 
vestigate tha  grounds  thereof.  For  this  pur- 
pose they  may  require  that  the  person  for 
whom  such  admission  Is  sought  be  brought  be- 
fore them,  and  that  the  examination  be  had  In 
his  presence;  and  tbsymay  bsue  (heir  warrant 
•  L.B.A. 


necessuTM 
alrshle,  and  of  Other  witnesses  if  offered.— that 
such  course  would  probaUv  be  Injurious  to 
such  person,  or  attended  with  no  advantage, 
they  may  dispense  with  such  presenca.  In 
their  examination  thev  shall  bear  testimony  fw 
and  against  such  application,  if  any  Is  offered. 
Any  ciUzen  of  the  county,  or  any  relative  tA 
the  person  alleged  to  be  insane,  may  ^ipenr 
and  resist  tbe  application,  and  the  parties  may 
appear  by  counsel.  If  tbev  elect.  The  commis- 
sioners, whether  they  dupense  with  the  inea- 
ence  before  them  of  such  penon  or  not,  shall 
appoint  some  regular  pracilciog  physician  <tf 
the  country  to  visit  such  person,  and  make  & 

ersonal  examination  touching  the  truth  of  the 
fonnaiioD,  and  the  actual  condition  of  sudk 
person,  and  forthwith  report  to  them  (hereon. 
Such  physician  mayor  may  not  beot  their  own 
number;  and  the  physician  so  appointed  and 
BCting  shall  certify,  under  his  hsna,  that  he  bas^ 
In  pursuance  of  his  appointment,  made  a  can- 
ful  personal  examioalion,  as  required;  and 
that  on  such  examination  he  finds  tbe  penon 
in  quesUoQ  insane,  it  such  Is  the  fact:  and.  It 
otherwise,  not  Inssne;  and  In  connecDon  vitls 
his  examination,  the  said  physician  shall  ei^ 
deavor  to  obtain  from  the  relatives  of  the  per- 
son in  question,  or  from  others  who  know  th* 
facts,  correct  answers,  so  far  as  may  be,  to  th» 
interrogatories  hereinafter  required  to  be  pro- 
pounded In  such  cases,  which  interrogstorie* 
and  answers  shsU  be  attached  to  his  oertlfi- 
cale." 

Of  Gonrse,  if  the  commissioner^  wamnt 
should  issue,  and  the  party  is  brought  beforw 
the  board,  there  would  OS  both  notice  and  pren- 
ence;  and  the  law  •eema  to  contemplate  sacb 

Eresence,  except  If  the  board  at  the  preliminary 
iqniry,  when  the  Information  is  filed,  sball  tw 
of  opinion  dierefrom  that  such  course  would 
probably  be  Injurious  to  such  person,  or  at- 
tended with  no  advantage,  it  may  be  dispensed 
with.  Now,  it  is  easy  to  imagine  a  case  in 
which  such  presence  couid  not  with  safety  to 
the  person  be  liad.  nor  could  such  a  heuinr 
with  safety  be  bad  in  his  presence,  and  such 
persons  are  those  most  likely  U>  need  the  bene- 
ficial provisions  of  the  law,  and  they  most  b* 
deprived  of  them  If  there  Is  a  constitutional 
barrier  to  these  proceedings  In  their  absence^ 
snd  wllbout  notice.  We  assume,  of  course, 
that  no  Importance  Is  sttacbed  to  sn  Idle  fomi' 
of  notice  in  such  a  case,  as,  where  It  would  not 
be  understood  because  of  the  Infirtnlty,  w 
the  notice  for  any  reason  be  merely  formaL 
Tbe  law  sometimes  provides  for  these  formsl 
notices,  but  it  is  in  sntidpation  of  rssulls  not 
to  be  contemplsted  tn  this  dsss  of  proceedings 
with  (be  precautionary  provldons  fd  the  Btat- 
ute under  which  they  are  conducted.  The  law 
requires  that  a  physician  shall  visit  the  peiaos, 
and  examine  bin,  snd  sball  confer  with  tala- 
Uves  upon  Ihe  subject;  so  that  in  every  casa 
(here  is  actasl  notice  to  relatjvee,  who  may  bo 
preaent,  and  would  be  likely  to  take  an  iotav- 
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Mtlnbebalf  of  tbepenon.    Any  dtizen  of  the 


milted.  Tbe  law  aad  11m  courta  are  ao  jMloDi 
of  tliei1f^Uofpenoni.botb  utoUbeny  and 
propeny,  that  tbey  Tfaw  wltb  diatnut  auv  pn>- 
cMoiDga  that  may  affect  auch  rlshti  In  the  ab- 
aenoe  of  noltM;  and  to  our  mindaUkU  aama 
jcalouBT  perradea  the  Statute  In  qoectton,  aod 
the  rolfag  conilderation  In  aUowug  tbeae  pro- 
oeedJDgs,  In  Ihs  obaraoe  of  the  partv  and  wttb- 
ont  notice,  la  peraonal  to  blm,  ana  deaimd 
for  bto  Intereat.  It  !a  not  a  oaae  in  which  he  t« 
•dJodKod  al  fault,  or  in  default,  and  for  nblch 
there  u  a  forfeiture  of  liberty  or  property,  but 
only  a  method  by  which  tha  public  aiacbargea 
tU  doty  to  a  citizen.  The  miafortnnea  of  dti- 
aena  aomedmea  place  them  where,  for  their 
care  and  pteaerration,  reetniinla  are  neceaaBry, 
and  aoch  reatralnta  ai*  even  Juatifled  at  the 
baoda  of  privat«  petaona  Tbey  are  not  in 
audi  caaee  "depriTed  of  liberty,"  within  the 
DHanlDgof  the  CoDstitulion,  aod  plaintiff  basea 
Ua  claim  in  this  respect  upon  tbe  conalftution- 
al  proTlaion  that  "no  peraoD  shall  be  deprived 
of  life,  liberty  or  property  without  due  proceaa 
of  law." 


in  all  caaea,  except  where,  upon  Inquiry,  It  fa 
made  to  appear  that  such  preeence  would  proba- 
bly be  In  Juriona  to  the  person,  or  attended  with 
no  advantage  to  him.    Of  the  latter  reason  for 


_  any  facta,  the  proceeding  if  not  conclualTe, 
but  ereiy  avenue  known  to  tbe  law  ia  open  a* 
a  means  of  correction  and  release.  In  Ihia  con- 
nection, aee  the  caae  of  Bladt  BaJak  Go.  t. 
Springer,  08  Iowa,  417,  which  also  InTolTea  a 
conatmction  of  the  aame  constitutional  provla- 
ion  as  applicable  to  auch  a  proceeding  as  this, 
although  upon  aomewhst  oiSo'ent  grounda; 
but  on  geneial  prindples  the  caaes  seem  to  be 
alike,  and  It  is  there  held,  aa  In  thla  caae,  that 
the  constitutional  proTialon  baa  no  reference  to 
proceedioga  of  thla  character.  We  do  not 
think  tbe  proceedings  by  which  tbe  plaintiff 
was  adjndged  inaane  are  void  becauae  of  the 
law  not  proTlding  for  notice,  itor  because  of  bli 
abaence  rrom  tbe  pioceedlnga.  Regarding  the 
law  oa  valid,  we  muat  aaanme  that  h!a  abaence 
was  instified  bv  tbe  facta.  It  ia  a  case,  then, 
in  which  the  plaintiff  was  JudicUUy  found  to 
be  of  unsound  mind,  and  under  tbe  proTiglona 
of  Code,  g  2560,  the  action  must  be  brounht  by 
bis  gnardtan.  This  was  not  done,  and  tbe 
court  tor  that  reason  properly  disroisaed  the 
action.  Counsel  bare  dlacuaaed  aeveral  qnea- 
tlon3,auch  as  that  the  records  do  not  show  that 
the  boerd  convened  at  the  proper  place,  but 
no  such  queaUona  are  preaented  ov  tbe  record. 
Tbe  reply  presents  only  tbe  qnestiona  we  ban 
dlscusaea. 


VERMONT  BDPREME  COURT. 


St  BARBE  WATER  CO. 

( Tt....) 

t<  Tb*  w«rd«  "otber  porpoaea"  In  m 
dhartor  ginng  a  oompanr  tbe  ilsbt  to  tumWi 
water  "tor  tke  ezUnvulstament  of  Una  aM  for 
dOMmtlOi  aanllaxr  and  otbar  prnixaea"  moat  be 
eonaldered.  In  determlDlns  tbe  rigtit  ot  eminent 
domain,  to  mean  "otbtr  like  purpoaea,"  or  "other 
UkB  pnbUo  purpows."  ai  the  statute  would  tm 
iniocuiaUbitlonal  it  It  attempted  to  auihorlie  the 


takiQf  ol  private  pro|»eitT  for  private  nae  wtth 
oateonaaot. 
S. 


motoralbr 


it  Manniketwrlng  Is  not  a 


puhUousa  tor whli...  _.. 
deCrlmeot  ot  mUl  ownos  on  a  stream  whloh  Is  tbe 
aouice  ot  tbe  water  aupplr>  even  when  tlie  main 
which  aappllea  the  water  would  furnish,  when 
not  required  for  flie  parpoeea,  more  than  was 
iiiinHHij  (or  other  public  usee. 
8.  Tbe  that  ttutt  w»ter  from  »  wftt«r 
mpply  muln,  br  reason  ot  the  blah  pieMura 


Korm,—Wat«r  eompanHa;  /roncMMS. 

tsraut  of  acertata  water  prlTUeaetorthepuiw 

■a  at  propelUng  a  Motorr  and  Ita  naeUDerr  and 

Vpurteoaooeai  the  tniUdlng  to  be  ot  a  eertaln  sue. 


a  Ibe  qnantt^of  water, 

id  wlO  not  tlmlt  Om  ub*  of  water  to  oarrr  onlr 
hmadiinerraamarbeln  the  main  bulldinc,  if 
leof  tbemaeblnerrlainanannesandnonKJie 
rar  Is  reqnbed  to  iffopel  It  then  if  It  were  In  the 
bibntldhv.    Cteleton  Hills  Co.  T.BIlTer,eL.B. 

Ha,nHa.nfi. 

r  tt  ta  doubtful  from  the  terms  of  s  grant  wbeth- 
fee  ktnd  of  mill  or  parUoular  madilnerr  man- 
led  thciela,  for  wUeh  water  Is  to  be  tumlabed, 
Icatea  the  qnantltr  of  water  and  measures  the 
oat  ot  tbe  power  Inteoded  to  be  oonvered,  ci 


H  appears  that  approprtating  the  lands  In 
■wio  wUl  out  off  the  sapplr  of  water  to  a  mill 
idbif  on  ic^yi'"'"^  land,  petiUoneia  m»j  show 
L  R.  A. 


In  rebuttal  the  ooit  ot  other  souroea  ot  water  sup- 
ply. Illinois  ft  St.  U  A.  ft  a  Co.  V.  Bwltier,  t  West. 
Bap.  iTo,  UT  m.  sat. 

Condemnation  of  water  mnat  be  tor  a  pubUo  naa^ 
Bee  notM  to  Plttsbinvi  ^-  ft  C  R-  Oo.  t.  Benwood 
IronVorkafW.  Ta.)SL.B.A.t80;  Harold  T.  Jonea 
(Alaj  8  L.  B.  A.  40^  tHbrloht  v.  Butaula  WaterCo. 
(Ala.)  <  L  B.  A.  nx. 


A  oharter  giving  a  eorpoiaUon  a  rlaht  to  eonver 
water  from  a  oertain  pond  for  tbe  purpose  of  sup> 
plying  vUlasea  with  pure  water,  but  clTlng  no  right 
to  take  (Woae  It  tor  the  pnrpoaeot  prop^ngma- 
etalnerx,  and  nowhere  ezprealrglTlDg  an  ezolusivs 
rlgbtorintarma  prohlbftlng  a  etakrter  tA  a  rival 


prevent  the  Legtolature  from  afterwards  eharter- 
iDg  a  rival  oorporaOon.  Bookland  Watv  Oo.  v. 
Oamden  ft  B.  Water  Oo.lI.B.A.8»,B0He.tU. 

Ttie  oharter  of  a  aarponUon,  string  It  the  right 
to  lalaa  t^  level  of  a  pood  owned  br  the  State  aa 

public  ptopertr  held  tn  trust  for  putdio  a * 

use  tbe  water  ss  It  flows  from  it  ~    ' 


Yermout  Bupbuu  Coubv. 


Hat, 


In  tbe  plp««>  would  be  worth  muoh  men  for  run- 
ulng  moton  Uian  lor  lupplTliiK  powar  In  dami 
on  Uie  Mfsam  from  whlob  the  wklar  tupplr  li 
Mkeo,  slree  no  right  to  use  It  for  running  suoh 
motors  for  prirate  uie  without  oonaent  of  tlie 
ownen  of  luoh  daml. 

EXCEPTIONS  br  mill  owoen  to  a  Indg- 
meat  of  tbe  WasblnittoD  Couotj  Court 
permitting  tbe  taking  of  water  Irom  a  certain 
Itream  for  purposes  which  thef  alleged  were 
Dot  public.     Builainad. 

Toe  Baire  Water  Company  proceeded  under 
lla  charter  to  appropriate  private  watera  for  lia 
use.  and  commiagiouert  were  appointed  Vo  ap- 
praise thedamagta.  They  aaaesaed  the  damage 
at  a  certain  sum  if  the  water  was  used  onlv  for 
the  extinguishment  of  Area  and  for  sauiiar^ 
and  domestic  purposea,  and  at  a  larger  sum  if 
need  for  all  purposes,  and  returned  their  re- 
port to  the  county  court  for  Judgment.  Tbe 
court  gare  Judgment  for  the  larger  sum,  to 
which  certain  mill  owners  excepted  Qpon  the 
cronnd  that  the  Gompanf  had  no  right  to  use 
tne  water  for  all  purpoaea  bat  onl j  for  the  pur- 
poses  covered  by  ihe  smaller  awt^. 

Mr.  Georire  W.  Winn  for  exceptants. 

Mmn.  E.  W,  BIabe«  and  S.  C.  Short- 
Mt  for  tbe  Water  Company. 

Roir«lI,  J.,  delivered  the  opinion  of  the 

court: 

Tbe  Barre  Water  Company  la  incorpotated 
by  special  charter,  "  for  the  purpose  of  f ur- 
Disbing  the  Town  of  Barre,  In  the  County  of 
Washington,  and  the  inhabitants  thereof, 
with  water  for  the  extinguishment  of  fires. 

and  for  domestf"     ""  --  —    --"    -"- - 

posea."    IawsII 


and  other  watera.  Tbe  Oomfiany  proposes  to 
dam  that  branch  about  two  miles  above  Barre 
Village,  and  take  water  thereFrom  in  a  six- 
teen-lndi  main  to  supply  the  village.  A 
main  of  that  size  is  fairly  and  reasonably 


neceaaary  for  protecting  the  Tillage  In  caaa 
of  a  general  confiagration,  but  for  domestio 
and  aanitary  purpcees  only  a  small  part  ot 
tbe  water  that  it  will  supply  wiH  be  needed, 
and  the  Company  int^nda  to  use  the  surplus 
water  for  running  amall  motors  for  light 
manufacturing,  and  to  rent  wal«r  for  that 
purpoee,  and  claims  the  right  to  do  so. 
The  exceptants  own  mills  on  the  stream  be- 
low tbe  Company's  propoeed  dam,  and  claim 
that  tbe  Company  has  no  right,  as  against 
them,  to  use  the  surplus  water  as  intended. 
And  this  Is  the  question.  The  Company 
contends  that,  aa  at  times  It  may  be  necea- 
aary for  Are  purpoaes  to  use  all  the  water 
that  a  sixteen- inch  main  will  supply,  it  has 
a  right  to  take  that  amount  at  any  time,  and 
when  not  needed  for  the  purposea  apecified 
in  its  charter  to  uae  (t  tor  Its  own  benefit  for 
any  other  lawful  purpose ;  that  the  words  of 
its  charter  are  Keneral,  and  that  the  worda 
"other  purposes"  must  be  construed  to  mean 
any  lawful  purposes  other  than  thoae  specl* 
fled  ;  and  that,  by  reason  of  tbe  high  pressura 
In  the  pipes,  the  water  would  be  worth  much 
more  for  running  motoia  than  for  supplying 
power  in  the  exceptants'  dams. 

Statutes  are  to  be  construed  according  to 
the  intention  of  the  Legislature,  and  the  pre- 
sumption is  that  the  Legislature  does  not 
intend  to  do  that  which  it  has  no  authority 
to  do;  and,  aa  it  baa  no  authority  to  take 
private  property  for  private  use  without  the 
coascnt  of  the  owner,  the  presumption  is  that 
it  did  not  intend  to  authorize  that  to  be  doua 
In  this  case,  unless  the  contrary  unmistakably 
appears,  supposing  for  the  present  that  the 
construction  contended  for  would  amount  to 
such  an  attempted  authorization.  It  la  aaid 
In  Fbmiworlh  y.  Goodhiu,  48  Vt.  309,  in  ref- 
to  statutes  incorporating  aqueduct 
■'strongly  deroga- 


brought  within  them  except  such  aa  coma 
within  their  terma  with   imperative  — •"- 
sity."     It  la  our  duty  to  adopt  that  c> 
tion  of  the  Statute  In  question  that  i 


f  ImpUoatkni  of  a  crant  of  the  eiolnalTe 
UM  of  tbe  wBteI^  Issut^eet  to  the  paramount  power 
of  the  Btate  to  ma  the  water  for  pubile  purpoaea. 
Watupua  Renrvolr  Oo.  v.  BUI  Blrar,  1  L.  B.  A.  <«>, 
UT  Hum.  54a. 

The  Pennarlvanla  Aet  ot  April  9, 1S71,  providing 
that  a  water  oompanj  ahall  have  and  enjo;  tbe  ex- 
OluriTefTenohlieln  atel«aUtr<  does  not  rive  luoh 
a  oompany  an  eioluslve  rlsbt  to  fumlsb  water  m 
agalnat  an  tndlvldoal  who,  at  the  Ume  of  tbe  inoor- 
porathm,  waa  already  eiita«ed  In  the  bustneaa, 
Freeport  Water  Works  Oo,  y.  Praser.  IS)  Pa.  OH. 

A  rrant  by  a  ottjr  to  a  water  eompuir,  for  the 
porpoae  ot  tapplyUtg  the  elty  with  water,  of  the 
■teht  to  purohase  neowwary  real  estate,  upon  the 
eondltloo  that  the  oompanj  Shall,  when  requested, 
furnish  water  to  the  elty  for  Urea  and  other  pur- 
paaeailsDotaBTaDtof aneioliisivepiivUeee.  Byr- 
aeusB  Water  Co.  y.  Syiaausa,  S  I-  B.  A.  MS,  IIB  N. 
T.UT. 
Word*  eatvbd  or  auoolatad  art  imdtnfood  to  tA« 

;nie  ooDpUnn  of  wonls  toaethnr  Indloatea  that 
they  aia  to  be  taken  la  th 
lor  It  ta  a  settled  nila  tt 
SLRA. 


Dordancie  with  the  maxim  noseUur  a  sodU.  the 
meaning  of  a  word  may  l>e  ascertained  by  reterenoa 
to  tbe  meanlnff  of  words  BflHoclaled  with  It;  and  the 
coupUnK  of  words  blether  shows  that  tbey  are  ttt 
be  understood  )□  the  same  sense.  Myers  v.  8e«- 
bergor,  10  West  Rep.  4T4,  4S  Oblo  St.  £32;  State  T. 
Brjant,  IS  Wwt.  Rep.  S«J,  R3  Mo.  fTS;  MoNiobol  v. 
United  Statea  M.  B.  Agency,  Tl  Ho.  *B!.  See  Dal. 
rymple  v.  Gamble.  11  Cent.  Rep.  SO.  S8  Md.  aSS; 
King  V.  Melling,  1  Tent.  2tS;  Sandanon  v.  Dobaon, 
1  Bieh.  la;  I>oe  v.  Bariee.  IB  Meea.  AW.UO;  Vaa- 
deleur  v.  Vandeleur,  S  Clark  Jt  P.  OB;  Wood  v.  Mlob- 
Igan  Cent.  A  L.  R.  Co.  iMIch.)  June  S,  18W. 

Btatutea  must  be  Interpreted,  If  possible,  so  aa  to 
make  them  oonalstent  witb  ttie  ConiUtutlon  and 
the  Daraiaouiit  law.  Piteaer  v.  IlUnols,  lie  U.  & 
IBS,  9)  L.  ed.  Slfc  Paraona  v.  Bedford.  SU.S.S  Pet^ 
lSl1L.ed.7S2;  DnItedStatcev.  ODombs,BTO.aiX 
Pet.  TS,  e  L.  ed.  1001:  Brewer  v.  SiouKher,  W  U.  A  U 
Pet.  178,  10  Ii.  ed.  lOS:  Grenada  County  v.  Browa 
("Qrenada  Ooun^  Bupra.  v.  Brogden")  US  U.  81 
Ml. »  L.  ed.  TN. 

Every  statute  must  be  so  oonatroed  as  to  aph<dd 
Its  aonaUtutlonaltty  If  that  may  twdooa  byafali 
and  reaaonable  InterpretatlOQ  <f  lla  lansnafeb 
People  y.  O'Hrien,  S  L.  B.  A  OhUl  N.  T. «, 


.COCH^IC 


i8»a 


A  Barsb  Wateb  Co. 


in 


wttbout  doing;  violence  to  the  fair  meanlog 
of  Its  langui^,  harmonize  It  with  the  Con- 
ttitution.  Tnerefore  the  genets]  wordB  under 
consideration  Ediould  not  Be  so  construed  as  to 
can;  the  grant  of  the  Statute  beyond  tlie 
legislative  power,  and  thereby  render  the  Act 
QDOonstEtutiooal  to  that  extent,  unless  such 
•  ctmstmctlon  la  imperatively  cecesaarT. 
Grenada  County  Saprt.  v.  Broaden,  113  U.  a. 
aei  [38  L.  ed.  lOi]. 

But  we  do  not  regard  such  a  construction 
necCBsary,  and  think  that  on  well-settled 
priociplea  of  very  general  application  it 
would  be  erroneous.  It  ta  a  maxim  of  greater 
or  len  universality  of  application,  both  in 
the  construction  of  written  Inatrumeata  and 
of  statutes,  that  general  words  may  be  aptly 
restricted  according  to  the  persons  or  the 
subject  matter  to  which  they  relate.  Lord 
Hale's  maxiro  of  noKitur  a  toeiit  Is  akia  to 
this,  from  which  the  rule  Is  deduced  that  the 
meaning  of  a  word  may  be  ascertained  by 
reference  to  the  mean  ing  of  words  aasoci  ated 
with  it.  And  It  is  laid  down  by  Lord  Bacon 
Uiat  the  coupling  of  words  together  ahows  that 
they  are  to  be  used  in  the  same  sense.  In 
Ardibuhop  t^  CanterhvTy' »  Gate,  9  Coke, 
4Sa,  it  iH  said  that  when  an  Act  of  Parlia- 
ment begins  with  words  that  describe  persons 
or  things  of  an  Inferior  decree,  and  con- 
cludes with  general  words,  the  general  words 
shall  not  be  extended  to  persons  or  things  of 
a  higher  degree.  So  it  Is  a  jjeneral  rule  of 
construction  that  when  a  particular  class  of 
persons  or  things  Is  spoken  of,  and  general 
words  follow,  ^e  class  first  mentioned  is  to 
be  taken  as  the  most  comprehensive,  and  the 
general  words  treated  as  referring  to  matters 
i}ii*dem  generit  with  such  class.  Thus  the 
woida  "  boat,  Imrge  or  other  vessel"  In  an 
Act  of  Parliament  have  been  beld  not  to  in- 
clude ships,  as  ships  are  veesels  not  e^TUdem 
jenerit  with  bo&ts  uid  tiarges.  Per  Pollock, 
C.  B.,\a  Lyjidon  v.  ^tiSHdge,  2  Hurlst.  & 
N.  «. 

An  Act  of  Parliament  Imposed  certain  duties 
on  copper,  brass,  pewter,  tin  and  "all  other 
metals  not  enumerated, "  and  it  was  beld  that 
the  latter  words  did  not  Include  gold  and 
silver.  Coiligr  v.  Eolma,  2  Bam,  &  Ad.  G92. 
And  see  Eharu  v.  Steeam.  4  T.  R.  224; 
Broom,  Leg.Maz.6Sl ;  Bedgw. Stat. and  Const. 
Law,  860.  note  a,  and  861. 

Now,  applying  this  rule  to  the  case  before 
us.  to  which  it  is  manifestly  applicable, 
the  words  "  other  purposes"  must  be  construed 
to  refer  to  purposes  5«*tem  generit  with  the 
purposes  specially  mentioned,   and   to  mean 

other  like  purposes"  or  "other  like  public 
purposes."  This  makes  the  Statute  constitu- 
tional in  all  respects,  and  raises  the  question 
whether  the  Intended  use  of  the  water  for 
nmuing  small  motors  for  light  manufactur- 
ing, Km  the  renting  of  it  for  that  purpose, 
ll  a  public  use  within  the  meaning  oi  the 
Constitution. 

The  tbeoTT  of  the  right  of  eminent  domain 
is  that  all  lands  are  held  mediately  or  im- 
mediately from  the  State,  upon  the  Implied 
condition  that  the  eminent  domain,  the  su- 
perior dominion,  remains  In  the  State, 
authorizing  it  to  take  the  same  for  public 
uses,  when  necessity  requires  It,  by  paying 
>L.  R  A. 


therefor  an  equivalent  in  mone^.  The  ezer> 
else  of  this  right  has  been  called  a  "compul- 
sory purchase. "  and  In  this  aspect  la  much 
like  me  ancient  prerogative  oi  purveyance, 
which  at  one  time  prevailed  pretty  generally 
throughout  Europe,  and  was  regulated  in 
England  hj  Magna  Charta.  but  is  now  abol> 
ished  there,  whereby  the  Crown  enjoyed  the 
right  of  buying  up  provisions  and  other  nec- 
essaries for  the  use  of  the  royal  household 
at  an  appraised  valuation,  and  in  preference 
to  all  others,  even  without  the  consent  of 
the  owner.  But  this  theory  does  not  embody 
the  idea  of  an  Implied  condition  authorizing 
the  State  to  take  private  property  for  private 
— 1,  without  the  consent  of  the  owner,  8 — 


property  ought  to  be  subservient  to  public 
uses  when  necessity  requires  It,  by  implica- 
tion  declares  that  it  ought  not  to  be  subserv- 
ient to  any  other  uses  without  the  consent  of 
the  owner;  for  here  the  maxim  is  justly  ap- 
plicable that  the  express  mention  of  one 
thing  Implies  the  exclusion  of  another.  But 
to  say  what  a  public  use  Is  with  sufflclent 
compiehenslTeneas  and  accuracy  to  meet  the 
exigencies  of  all  cases  is,  to  say  the  least, 
difficult.  Nor  Is  it  more  easy  to  define  the 
limit  of  legislative  power  In  respect  of  the 
right  of  eminent  domain.  This  power  must 
have  some  degree  of  elasticity,  that  it  may 
be  exercised  to  meet  the  demands  of  new 
conditions  and  improvements  and  the  i 
varying  and  constautlv  increasing  neccssi 
of  an  advancing  civilization.  The  circum- 
stances and  requirements  of  the  particular 
case,  and  the  practice  of  other  States  and 
governments  where  constitutional  limitation 
is  placed  on  legislative  actions  in  this  re> 
spect,  must  be  our  guides  in  determining 
wliat  is  and  what  is  nut  a  public  use.  It  is 
sometimes  easier  to  say  what  is  not  than  to 
say  what  is.  It  is  so  in  this  case.  To  sa^ 
that  this  proposed  use  Is  not  a  public  use  la 
easy.  It  has  none  of  the  elements  of  a  pub- 
lic use.  To  enter  upon  an  extended  discus- 
sion of  the  subject  is  unnecessary,  for  this 
court  has  laid  down  the  law  of  it  fully  and 
clearly  in  l)iier  v.  Bcaclitr,  44  Vt.  648,  In 
which  the  Flowage  Acts  were  held  uncon- 
stitutional. That  was  an  attempt  lo  Sow  the 
defendants'  land  for  the  benefit  of  the  pialn- 
till'a  grist  mill,  which  was  found  to  be  "an 
undoubted  public  benefit."  But  because  the 
mill  was  private  property,  and  there  was  no 
law  to  compel  the  phiintiS  and  his  successors 
to  grind  for  the  public,  nor  any  part  of  it,  but 
they  were  free  to  do  as  they  pieiiscd  ubout  it ; 
and  because  the  public  bcueSt  found  by  the  . 
commissioners  appertained  to  the  plaintiff  in 
his  private  business  Instead  of  the  defend- 
ants in  theirs,  and  could  not  accrue  from 
any  use  the  public  would  have  of  the  Qowage 
or  of  the  mill,  but  only  from  the  use  the 
plaintiff  and  bis  successors  might  make  of 
It ;  and  because  said  benefit,  such  as  it  was, 
was  not  in  an^  wa^  secured  to  the  public, 
either  by  legislative  enactmentor  the  pro- 
ceedings in  the  case ;  and  because  the  attempt 
was  not  to  take  the  property  of  the  defendants 
for  the  grist-mill  so  long  as  plaintiff  and 
should  maintain  and  operate  It, 
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but  to  take  the  Hebt  foreTsr.  vlthoot  limi- 
tation, express  or  implied,  except  tbst  prob- 
ablf  the  use  would  be  limited  to  the  pur- 
poses for  which  the  taking  could  be  bad 
under  the  Acts, — the  court  said  the  attempt 
was  to  tabe  the  property  of  the  defendants 
for  the  use  of  the  plaintiff,  and  not  for  the 
use  of  the  public.  Tested  by  that  case.  It 
U  entirely  clear  that  the  use  here  propOBed  Is 
not  a  public  use,  but  the  merest  private  use. 
Nor  Is  the  case  so  strong  as  that  m  Its  facta, 
for  here  is  no  finding  ofa  public  benefit,  but 
it  Is  said  that  by  reason  of  the  high  pressure 
In  the  pipes  the  water  would  be  worth  much 
more  for  running  motors  than  for  supplying 
power  in  the  exceptants'  dama.  But  that 
makes  no  difference.  One  man  cannot  have 
another's  property  simply  because  It  would 
be  worth  more  In  his  hands. 

It  is  further  said  that  the  sewera  of  the 
Tillage  need  daily  cleaning,  and  that  the 
water  used  for  running  motors  would  be  dis- 
charged Into  them  and  clean  tjiem,  and  so  be 
ultimately  devoted  to  a  public  use.  But  It 
does  not  appear  that  the  Beweic  need  dally 
or  frequent  cleaning ;  nor  that  tiie  water 
would  be  dlscbargea  into  them ;  nor  that  It 
would  be  of  aufllcient  quantity  to  clean  them 


to  aoT  beneficial  extent  if  it  was.  This  la  » 
sufficient  answer  to  that  claim  without  In- 
quiring whether  such  an  incidental  and  per- 
misstve  use,  though  public,  would  wsiraDt 
the  taking  when  ue  primary  and  principal 
use  Is  private;  to  the  support  of  which  prop- 
osition the  case  of  £ti«£a  t.  Monlpelitr,  60 
Vt.  687,  is  cited.  But  that  case  is  not  Ilka 
Uils,  There  the  village  owned  the  water, 
which  was  more  than  It  needed  for  publio 
uses,  and  the  surplus  was  runninir  to  waste ; 
and  the  question  was  whether  the  village 
could  lawfully,  as  against  taxpayers,  lay  an 
additional  main  for  the  primaiy  purpoae  of 
rendering  the  water  supply  more  certain  In 
case  of  injury  to  the  original  main,  and  mora 
ample  in  case  of  extraordinary  fire;  and  It 
was  held  that  It  could,  seeing  that  It  had 
charter  authority  to  supply  itself  with  water 
for  fire  and  domestic  purposes,  and  was  not 
limited  In  respect  of  expenditure  nor  supply, 
but  was  left  to  exercise  Its  judgment  and 
discretion  in  the  matter,  which,  for  aught 
that  appeared,  had  be^  exercised  in  good 
faith. 

JwlgmeiU   rmened,  and  Judgments  for  tbs 
exceptants  for  the  smaller  sums,  eto. 


HEW  JERSEY  COURT  OP  ERRORS  AND  APPEALa 


STATE  of  New  Jersey,  BISTERS  OF 
CHARITT  of  St.  Eliiabeth,  ProteetUor, 
Bf.  in  Err.. 


(....H.J.L.-...) 

■A  cwporatton  owning  real  eBt«.tei  the 

products ot  wblob  are  eiolustvelr  eipendedin 
the  trafnlns  and  turDlatalDi-  or  peixooi  lor  chari- 
tatde  purposee,  lUQb  as  the  visitation  of  the  siolc, 
tbe  care  of  hospitals,  of  orphanagfa  and  poor 
tohools,  fs  exempted  from  taiatlan  by  torDo  of 
the  Ikftta  section  of  the  Act  eouoernlng  taze& 

(irag<s,J„(HnenUJ 
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ERROR  to  the  Supreme  Court  to  review  a 
judgment  sustaining  the  imposition  of  ■ 

tax  upon  property  alleged  to  ba  exempt  from 

taxation.    BewTted. 
The  case  suffldcntly  appears  In  tbe  opinion. 
Argued  before  Beaaley,  Ch.  J.,  Majtie,  De- 

pue,  Qarrison  and  Scudder,  Jvttiat,  Brown, 

Clement,  Cole,  Smith  and  Whitaker,  Jv^a, 

and  McOill.  C'A. 

Mr.  Theodora   Ranyon   for  plalnldlf  In 


Beaale^i  Ch.    J.,  delivered  tbe  opinion 
of  the  court : 

The  simple  question  considered  and  decided 
In  the  supreme  court  was  whether  the  prop- 

■T'-'i  "ote  b7  BusLET,  on.  J. 
•  L.R.A. 


special  Act  to  that  puri)ose,  i 


immunity,  tbe  ground  of  decision  being  that 
even  If  the  Act  referred  to  was  applicable  to 
the  property  of  the  plaintiff,  such  Act  must 
be  held  to  have  been  annulled  by  the  intrin- 
sic force  of  the  amendatory  provision  of  th« 
Constitution,  requiring  property  to  "be  as- 
BCBsed  for  taxes  under  general  laws,  and  by 
uniform  rules,  acctnding  to  Its  true  value. 
The  general  rule  that  was  deemed  apposite 
was  thus  expressed  in  the  opinion  that  was 
read  In  case  In  these  words,  viz.  :  "That, 
under  our  present  Constitution,  there  can  be 
no  exemption  of  property  from  tuatlon  by 
force  of  special  or  local  statutes,  except,  of 
course,  In  case  of  some  contract  whltui  the 
amendment  of  the  Organic  Law  could  not 
reach.*  The  general  proposition  thus  applied 
and  announced  is.  In  the  opinion  of  this 
court,  wholly  Indisputable.  It  Is  but  the 
expression  of  the  force  of  a  train  of  decisions 
In  the  supreme  court,  and  in  this  court.  In 
this  respect,  In  the  views  expressed  in  tba 
court  below,  this  court  concurs.  But,  not- 
withstanding this  concurrence,  we  have  con- 
cluded that  the  property  of  the  plaintiff  in 
error  should  not  be  suhjected  to  this  tax. 
This  view  Is  the  result  of  our  conviction  that 
there  Is  a  clause  in  section  6  of  the  Qenetal 
Tax  Act  that  Is  applicable  In  this  Instance, 
and  which  exempts  the  lands  In  questioK 
from  taxation.  Revision,  p.  1152,  §  0,  subd. 
a.  This  section,  after  enumerating  certain 
classes  of  property  that  are  not  to  b«  taxed, 
■uch  aa  college^    academies  public  libra- 
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piorldea,  !□  these  words,  "that  all  buildings 
med  exclusiTely  for  charitable  purposes, 
with  the  land  whereon  the  same  are  erected, 
•Dd  which  may  be  necessary  for  the  lair  en- 
jojmeat  thereof,"  shall  be  similarly  exempt- 
ed. No  reason  Is  perceived  whv  this  statutoir 
Immunity  should  not  appertain  to  the  lands 
comprehended  In  this  conlroTersy.  They, 
and  the  buildings  upon  them,  are  deroted 
solely  to  charitable  usea.  By  the  eipreaa 
tetmsoritscharter,  the  corporation  cannot  ex- 
ist except  for  such  beneficent  purposes,  for,  by 
the  second  section  of  that  Act,  It  is  declared 
"that the  essential  object  of  the  said  corpora- 
tion ahall  be  the  instruction  and  education  of 
E'b,  th«  erection  and  maintenance  of  a 
ital  for  the  sick  and  destitute,  and  si- 
ng and  rendering  assistance  to  the  poor 
and  destitute. '  And,  as  the  evidence  shows, 
this  OH'ponkte  body  has  iiterally  and  exclu- 
sivelv  carried  Into  effect  the  purposes  for 
wblcn  it  was  thus  created.  It  Is  the  owner 
of  about  800  acres  of  land,  only  two  thirds 
of  which  are  productive.  Upon  this  tract  is 
%  building  In  which  the  (urporators,  being 
the  Sisters  of  Charity  mentioned  In  the  char- 
ter, live.  Part  of  snch  building  Is  devoted 
to  the  uses  of  a  school.  The  source  of  their 
maintenance  and  their  work  Is  thus  described 
by  the  intelligent  witness  who  testified  on 
the  subject;  "They  train,  discipline  and 
fumiah  Sisters  for  charitable  purposes,  which 
Include  the  visitation  of  the  sick,  the  care 
of  hospitals,  of  orphanages,  of  poor  schools." 
"For  the  purpose  of  ministering  to  the  sick, 
they  train  nursea.  They  train  them  for  tak- 
ing charge  of  orphans ;  for  teachers,  also. 
After  they  are  so  trained,  they  send  them  out 
to  pursue  the  various  duties  of  their  voca- 
tions in  hospitals,  poor  schools,  and  they  are 
Bisters,  in  general.  In  orphanages."  ''All 
that  the  farm  produces  Is  a^pliea  to  the  sup- 
port of  the  iustitulIoD-  bone  of  the  prod- 
ucta  of  the  farm  are   ever  sold.     .  If 

anything  remains  after  the  necessities  of  the 
Sisters  are  supplied,  it  must  be  applied,  ac- 
cording to  their  rules,  either  to  extend  their 
establishments  for  the  public  good  or  appro- 
priated to  the  relief  of  the  poor,"  With  re- 
spect to  the  school,  some  of  the  scholars  are 
educated  grataitously,  and  the  money  derived 
from  the  tuition  of  the  others  "la  appropri- 
ated, as  the  rules  require,  to  the  support  of 
tbeBistera,  who  minister  to  the  sick  In  hos- 
pitals, take  care  of  orphanages,  and  other- 
wise to  the  relief  of  the  poor,  and  for  the 
extension  of  their  charitable  iostitutions." 
In  the  clear  light  of  this  description,  it  does 
not  seem  possible  to  mistake  the  character  of 
this  institution.  Its  entire  aim  and  end  a  ~ 
to  instruct  the  poor,  to  nurse  the  sick  and 
•upoort  the  orphan.  It  seems  plain  that,  if 
nnder  any  conditions,  buildings  and  lands 
can  fulQll  the  statutory  requirements  of  beinr 
"used  exclusively  for  charitable  purposes, 


fact,  to  tax  the  sick  and  destitute.  In  _ 
opinion  the  Statute  Is  a  preventative  of  a 
course  of  action  so  impolitic  and  deplora- 
ble- It  Is  not  necessary,  but  It  Is  not  out  ol 
place,  to  remark  that  this  section  of  the  Btat- 
*I..R.A. 


relating  to  taxation  should  be  construed, 
not  narrowly,  by  its  letter,  but  liberally, 
and  in  view  of  ila  object  and  spirit.  This 
a  the  method  applied  in  the  case  of  SitUt 
Hot*,  U  N.  J.  L.  497,  in  which  it  was 
decided  that  under  the  exemption  of  all  col- 
leges, academies  or  seminaries  of  learaiDg" 
was  embraced  by  Implication  the  dormitories 
for  the  Bttidcnta.  and  the  houses  for  the  pro- 
fessois  erected  in  the  scademic  grounds.  In 
that  instance,  It  ts  obvious  that  the  court 
did  not  merely  interoret  the  words  of  the 
Statute,  but  construea  the  clause  so  as  to 
effect  to  the  plain  legislative  scheme. 
was  putting  the  subject  on  the  proper 
plane. 

With  regard  to  the  question,  suggested  by 
a  passing  remark  in  one  of  the  briefs  of 
counset,  touching  the  power  of  the  Leglsla- 
''ute  to  create  exemptions,   enumerated  and 

irovided  for  tn  section  S  of  the  Tax  Act,  no 

lifflculty  is  perceived.    That  clause  (insti- 
tutes not  a  particular  or  special  regulation, 
'   it  a  general  one,  for  it  completely  classifies 
bjects  that  are  respectively  possessed  of 

laracteri sties  naturally  justifying  their  im- 
munitv  from  taxation,  and  whi(£  severally 
demark  them  from  all  other  things  of  a  t^- 
able  nature.  This  characteristic  li  that  the 
subjects  embraced  In  each  of  these  classifica- 
tions aie  plainly  of  such  public  concern  that 
a  resort  to  taxation  for  their  support  or  pro- 
motion would  be  legitimate.  There  appears 
to  be  no  reason  to  believe  that  classes  of  sub- 
jects that  are  so  nearly  allied  to  the  commtm 
welfare  that  they  may,  by  legislative  action, 
be  made  a  charge  apon  the  public,  may  not 
by  the  same  authority  be  liberated  from  all 
contribution  to  the  public  rates.  The  in- 
congruity of  the  opposite  of  this  rule  la  at 
once  apparent  by  an  example :  Take,  for  In- 
stsnce,  the  public  schools.  They  are  main- 
tained by  means  of  taxation.  Does  the  law 
compel  the  taxation  of  their  property!  Ob- 
viously, to  answer  this  question  in  the  affirm- 
ative la  to  say.  in  eBect,  that  what  the  public 
f;ive3  to  these  institutions  with  the  one  hand, 
t  is  hound  to  take  away,  In  part,  with  the 
other;  which,  of  course,  is  a  manifest  ab- 
surdity. It  is  deemed  that  these  provisiou 
of  the  Tsx  Act  are  legitimate.  It  will  be 
observed,  therefore,  that,  although  these  ex- 
emptions were  created  before  the  amendment 
to  Uie  Constitution  that  requires  property  to 
be  assessed  for  taxation  under  general  laws, 
the  Introduction  of  such  amendment  could 
not  in  any  wise  affect  them.  They  are  not 
inconalst^t  with  it,  and  the  amendatory 
clause  repeals  iptofaeto  nothing  that  is  Dot 
out  of  harmony  with  the  new  scheme  which 
it  Introduces. 

lAt  thtjwiffmeTU  ba  ntenid,  and  aJudgmMt 
entered  in  fator  eg  Ote  piainiyff  in  error. 

Ma^«,  J.,  dissenting: 

The  only  special  reason  assigned  by  prcw- 
cutors  for  vacating  the  tax  brought  up  to 
the  supreme  court  Dy  this  certiorari  was  that 
by  an  Act  of  the  Legislature  passed  March 
19,  1868,  their  property  was  exempted  frcoa 
taxation.  The  supreme  court,  it  U  con- 
ceded, correctly  held  that  the  Act  so  relied 
on  has  been  repealed  by  the  amended  OoDr 
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i  of  the  General  Tax  Law  of  1866. 
The  public  authoritiefi,  inteTested  In  main- 
toSDiDg  this  tax,  liave  had  no  notice  of  any 
claim  to  eiemption  under  that  Act.  Tbej 
-were  not  called  on  to  show  what  exemption 
was  made  thereunder.     locideatallj,  the  evi- 


dence does  show  exemptiooB  under  tliat  Act, 
and,  In  the  absence  of  proof  to  the  contraiy, 
it  should  be  presumed  that  sll  was  exempted 
that  the  Act  directed  to  be  eiempted.  The 
public  ought  not  to  be  concluded  on  a  point 
not  raised  or  put  at  Issue,  as  to  which  ther 
were  not  notified  to  produce  evidence,  aid 
which,  I  may  add,  was  not  raised  in  the  ar- 
gument.  I  vote  to  affirm  the  judgment  below. 


MABSAOHCSETTS  SUPREME  JUDICIAL  COURT. 

Pauline  T.  GALE  et  tU.,  AppU., 

v. 

Seth  NICEERBON.  Jr.,  et  aL 

(— -MaM..— ) 

I.    A  will  vlvlnc  to  testator'!  nephew  and  two 

nieces  the  residue  ol  bla  propartr  In  equal  sharee 

to  be  held  In  trust  by  ezeoutora  or  trustees  oon- 

stoUnK  of  the  nephew  and  one  of  the  olecce,— in 

oasa  the  other  olece  marries,  the  property  to  be 

held  and  cwned  by  the  tniateee,— IrBnsfers  the 

property  to  Ui«  trustees  In  trust  for  themselTC* 

and  Uie  other  nleoe.  and  □□  Interest  peases  to  the 

teetator's  heira-at-law  which  will  entitle  them  to 

maintain  a  bill  for  the  division  of  the  property 

aooordlDS  to  the  Statute  of  DUtilbutlona. 
S.   A  fknved  reluMe  vlll  not  avail  to  defeat 

an  action  at  law  tuvu^ht  to  reoover  legaoleft 

henoe  a  suit  in  equity  oanno 

One  purpoae  of  oanoeUns  sue 


ipresentaUve 


8.    Bnlt  _      , 

brought  by  the  peraonal  representauv 
ceased  legatee,  not  by  his  neztof  kin. 
4.  Equity  wlU  not  extend  lt«  aid  for  the 
reoo  very  of  a  leffaoy  the  amount  of  which  Is  only 
PD. 

(Uayfl,18giU 

APPEAL  by  platotifTs  to  the  full  court  from 
a  decree  of  the  Supreme  Judicial  Court  for 
Suffolk  County  sustaining  a  demurrer  to  the 
bill  in  a  suit  brought  to  reach  plalntiff'salleged 
Interest  In  the  estate  of  John  Nickerson,  de> 
ceased.     AJjinntA. 

John  Nickerson  died  Hay  8,  1869,  leaving  ft 
will  of  which  the  eighth,  ninth  and  tentli 
claufieB  are  as  follows: 

"Eighthly.  I  give  and  bequeath  unto  my 
Nephew  Beth  Nickersod  the  son  of  my  Brother 
Belli — and  the  Children  of  my  brother  Eldridge, 


'SOcm.—BapieMt  to  nspheus  and  nlcect;  ittAanet*. 

Tbe  wordi  'Nephews  and  nieces  hereinbefore 
named,"  In  the  residuary  clause  of  a  vtll,  do  not 
include  BiandnephewB  and  grandnleoes  who  have 
been  twice  previously  referred  to  m  the  will  as 
'*ob!ldren  "  of  a  "deceased  nleoe."  Bt  Woodward, 
I L  B.  A.  88T,  lit  M.  T.  fiSi. 

In  a  devise  of  moner  In  trust,  the  Income  to  be 
divided  amoDC  testatrix's  nleoes.  tbe  term  "nieces" 
does  not  include  nleoea  by  marriage.  Ooddard  t, 
Amory.  S  Kew  Ens.  Bep.  810,  IIT  Ha^a.  TL 

Where  testator  bequeathed  lesaolea  to  bla  nleoea 
and  nepbewB,  and  provided  that  If  any  of  them 
"shall  die  or  bave  died  before  and  leaving  lawful 
issue"  the  Issue  should  take  the  share  the  anoeetor 
would  have  reoelved,  the  children  of  the  nephews 
^od  nieoes  who  died  before  the  testator's  will  was 
made  were  Included  In  the  clause,  lie  Barker,  IS 
Hun,  SH.    Compai«  Be  Musther,  L.  B.  48  Cb.  Dlv. 

Under  tbe  Statutes  of  Halne,  which  provide  that 
when  a  devisee  who  Is  a  relative  dies  before  the 
testator,  leaving-  descendants,  they  shall  take  the 
share  of  such  devisee,  where  a  wUl  gave  the  residue 
of  the  estate  to  nephews  and  nieces  In  equal  por- 
tions, the  children  of  DephewaaudDleceswho  died 
before  tbe  testator  took  theparenta'share.  Uoaes 
V.  Allen,  SI  Ha.  as. 

A  will  givlns  tbe  residue'  of  the  Icetator'B  estate 
In  fee  to  bla  nephew,  provided  he  makes  no  oharKB 
for  servloea  sa  executor,  and  provldlnfr  that  he 
•hall  pay  a  certain  annuity,  and  which  In  a  subse- 
quent clause  provldeathat,  in  tose  of  the  death  of 
the  nephew,  the  property  shall  be  disposed  of  to 
Other  parties  named,  tefers  to  the  death  of  the 
nephew  before  that  of  tbe  testator,  Webb  t. 
Ltues,  S7  Conn.  IH. 

A  residuary  bequesCto  testator's  (our  nepliews 
and  nleoea,  one  fourth  to  each,  to  be  hcdd  in  trust 
•  UR.A. 


for  them  during  life  and  the  Income  [laid  to  tlian, 
and  after  ihelr  deaths  in  trust  to  their  ohlldren  who 
shall  atlain  the  age  of  twenty-one  yeata  or  marry, 
—vests  the  eorjrus  of  tbe  trust  property  In  suoli 
obUdr«n  when  they  merry  or  attain  their  majorlty- 
Guldtree  v.  Thompson,  7»  CaL  818. 

LesHCy  to  nephews  and  nieces.    See  fMtS toils 
Woodward  (N.  Y.)  T  L.  R.  A.  OaT. 


fisddvorv  otntea. 

As  applied  to  the  estatea  of  decedento,  "residue** 
means  aU  that  property  which  remains  after  pay- 
ing charges  and  debts,  and  satisfying  the  devises 
and  legacies.  It  la  ordinarily  asoerCsloed  when  tba 
flnol  account  is  presented  and  Judicially  acted  up- 
on by  tbe  court;  and  this  b  the  point  of  time  when 
tbe  residuary  legatee  becomes  entitled  thereto, 
Leahy  v.  CardwelL  1*  Or.  in. 

No  partloularform  of  words  Tn  a  will  tsnecessary 
to  pass  a  residuum.  Delehanty  v.  St.  Vincent's  Or- 
phan Asylum  Boo.  M  Huo,  56. 

"The  r^due  and  remainder  of  my  estate,  If  any 
there  shall  be.  after  the  payment  to  the  mladonary 
society.  I  give  and  bequeath  to  the  children  of  my 
nleoe."  is  broad  enough  to  embraoe  as  well  tbe  le^- 
Boy  to  the  miBsionary  aoolety,  which  It  was  claimed 
was  void,  as  a  bequegt  to  a  mission  sohool,  which 
was  held  to  be  IneSactuaL  Tindall  r.  Tindall,  M 
M.  J.  Bq.  SIS. 

The  words,  "rest,  residue  and  remainder,"  In  a 
devise  of  rest  and  personal  estate,  bave  been  for  a 
long  period  Interpreted  to  mean  that  wbiob  Is  left 
of  both  realty  and  personalty,  after  what  has  been 
given  before  tuts  been  dednotad.  There  bave  been 
contrary  decisions;  bnt  the  deoMed  preponderanoe 
of  autborlty  Is  on  tbe  side  of  snob  construotion, 
Lupton  V.  LaptOD.  8  Johns.  Ch.  Sit,  I  H.  T.  Gh.  L. 
ed.  Uft  Hoyt  V.  Boyt,  IT  Bud,  118;  ronter  v.  dwa 


See  also  1 


L.  R.  A.  3«0!   36  L.  R.  A.  ; 


Oaia  t.  Niokbrsok. 


«M 


Eanlce  B.  NickenoD  and  Mlranija  J.  Nfcfcer- 
•oa  the  residue  of  mj  Property  Id  equal  sharei 
whiiher — Real,  Penonal  or  Mixed  property  to 
be  held  in  trust  bj  my  Eiecnlon  betealter 
DRmed  or  Trustees — 

"In  case  that  my  olece  Miranda  J.  Nickerson 
should  maiT]r  then  mj  said  properljto  be  beld 
and  onned  by  mj  iaid  Trustees 

"Ninilily.  I  order  and  ordain  that  my  Rail 
Bmd  SiocKs,  acd  mj  Bank  Stocks  to  remain 
as  they  now  are  and  the  Dividends  lo  be  added 
to  tbe  Capital  Stock  sa  they  may  arise  or  accrue 
Tlie  safe  now  in  my  Brother's  House  I  clve  & 
bequeath  unto  my  Neices  Eunice  and  Miranda, 
I  order  my  Tniaiees  to  put  tomb  Stones  at  mj 
Grave  &  to  pay  all  my  funera]  &  other  ex- 
penses  &  to  pay  unto  the  Children  of  John  B. 
Thomaa  the  sum  of  tnenty  dollars  each  and  I 
berebj  Teserre  to  tie  kept  as  a  fund  the  sum  of 
fire  hundred  dollars  for  the  only  purpose  of 
keeping  my  Orave  and  Yard  In  repair  by  my 
Niff  Trustee* 

"Tenthly.  lordainandappoIiitthesaidBetli 
Nickerson  my  Nephew  and  Eunice  8.  Nlcker- 
■on  my  Niece  to  lie  my  Executors  &  Trustees, 
without  bonds." 


each  to  Pauline  T.  Gale  and  Abbey  B.  Walt, 
her  children. 

This  action  was  brought  by  Pauline  T.  Gale 
■Dd  Sarah  T.  Crovrell,  only  surviving  child  of 
Abby  B,  Wait,  Thankful  N.  Thomas  and  Ab- 
bv  B.  Wait  having  died  without  claiming  Ibelr 
legacies,  to  recover  the  shares  due  to  them  un- 
d^  John  Nickerson's  will,  botb  in  their  onn 


rights  and  as  represeutallves  of  Mrs.  Tbomaa 
and  Mrs.  Walt,  deceased. 

The  bill  alleged  that  after  tbe  death  of 
Thankful  N.  Thomas  her  heirs  sought  lo  re- 
cover the  legacy  given  to  her  and  for  that  pur- 
pose an  administrator  was  appointed,  who  in. 
Btituted  a  suit  for  that  purpose;  tbat  defend- 
ants  thereupon  produced  a  paper  which  pur- 
ported to  tM  a  relense  by  Mrs,  Thomas,  Mrs, 
Wait  and  the  plaintiffs  or  all  tlieir  interests  un- 
der Nickerson's  will;  that  plaintiffs  never  ex- 
ecuted such  release  and  never  knew  of  It;  tbat 
their  signatures  thereto  were  forgeries;  and 
prayed,  inter  alia,  that  it  might  be  canceled. 

The  case  further  appears  tn  the  opinion. 

Mr.  Harrey  D.  Hadiock,  for  appellant*; 

Equity  has  Jurisdiction  lo  decree  cancellation 
of  an  instrument  prepelnal  in  its  nature,  and 
which  It  would  bea  fraud  to  keep  onfoot,  and 
where  concellatlon  is  the  only  effectual 
remedy. 

Jonei  V.  BoUei.  76  U.  S.  6  Wall  8M,  19  L. 
ed.  734;  EamiiUm  v.  Oamminnt,  1  Johns.  Cb. 
620-524,  1  N.  T.  Ch.  L.  ed.  281-338. 

Whatever  the  language  by  which  the  trust 
eetate  is  vested  in  the  trustee,  lis  nature  and 
duration  are  governed  by  the  requirements  of 
tbe  trust. 

Young  V.  Bmm«]/,  101  D.  S.  788.  80  L.  ed. 
I044i  fW  v.  Coniidint,  78  U.  a  0  Wall.  458, 
IB  L.  ed.  868. 

All  parts  of  a  will  are  to  be  construed  In  re- 
lation to  each  other,  and  sobs  to  form  onecon- 
sistent  whole;  but  when  several  parts  are 
ahsoiulely  Irrecoodlabta  the  latter  muat  pie> 


HtHun.  M;  Grevllle  v.  Brawn,  TH.Ii.  Caa.  tSO; 
Hhultera  v.  Johnson,  S8  Barb.  GO. 

Tbe  clause  "rest  and  realdua"  oannot  be  taken 
dlstrlbutlTel]'  nttdtivio  dnffubi  linoiilti.  Weld  v. 
Buoog,  H  How.  Pr.  IBS. 

Unatded  and  alone,  the  words  Utat  make  up  the 
vatal  renlduary  clause  of  a  will  are  not  enough  to 
gTlnc«  an  Intention  In  tbe  testator  to  cbarse  a 
general  legBcr  upon  real  estate.  Hoyt  v.  Hoft,  SB 
N.  Y.  US :  Scott  v.  Slcbblns,  H  Hun,  SH  ;.a  Pom. 
Eq.  Jur.  HT. 

The  rule  is  well  supported  where  the  realduar; 
ekuM  is  not  picc^ed  b7  anj'  devise  of  reel  estate, 
or  when  the  residue  of  tbe  entire  eetate  "not  here- 
tofore dteposed  of"  is  given,  and  the  executor  hlm- 
■eir  te  residuary  devisee.  Be  Matbewsun,  12  B.  I, 
in ;  Van  Winkle  r.  Van  Houteo,  8  N.  J.  Eq.  172; 
Der  V.  Der.  IB  N.  J.  Eq.  ISI ;  Baflert;  v.  Clark.  1 
Btadf.4m 

"All  themldneot  myeatatelglveandljequeath 
lo  tlie  trustees  of  tbe  General  Assomblj  of  the 
Pnabrterian  Chuioh  In  the  United  Btateo,  oom- 
iDonlf  kUQwn  as  the  Southern  Prcebyterhin  Cb  urub, 
tbe  BBine  iMEDff  a  body  corpora te,  ss  lamadvlaed," 
— IB  a  clear  and  speclflc  ttequeet,  both  as  to  wbac  la 
given,  andsslowbac  corporation  la  to  take.  Outb- 
rie  V.  Oulhrle  fVa.)  13  Va.  L.  J.  69t. 

Where  the  language  of  the  testator  ti  "whatever 
taianie  I  may  be  worth  1  want  given  to  my  alaler 
and  ber  ohildren"  It  fi  a  reaiduary  ^bequeat  and 
UDthing  more.    Croucb  v.  Davla,  SI  Orntt.  St. 

A  will  dlreotliiff  the  Bale  of  tbe  residue  of  an  es- 
tate and  the  division  of  the  proceeds  between  "my 
1»t>itier.J.  B.  S.'Bfamily  and  U.J.U.,"  gives  One 
half  the  rcaldue  to  tbe  obQdren  of  J.  R  B.  and  one 
half  to  U.  J.  M.    SUsby  V.  Sawyer,  T  New  Bng.  Bop. 

w. «  N.  H.  6ea 

Where  a  teatator,  by  tlie  leslduary  olause  of  bis 
vUl,  (Bfected  tliat,  on  (be  aaoeaae  of  bis  wife  the 
9L.B.A. 


residue,  after  paying  her  debts,  should  be  divided 
equally  among  his  several  obOdren.  and  If  any  of 
fala  children  died  tMfoie  bis  wife,  leaving  Iteue.  such 
Issue  should  receive  their  parent's  share.  It  was 
bold  that  tbe  ehlldreq  of  a  son  wbo  died  In  the  tes- 
tator's lltettme  were  entitled  to  share  In  the  dis- 
tribution of  the  residue.  Ontcalt  v.  Outoalt,  • 
Cent.  Sep.  83B,  ti  N.  J.  Eq.  WO. 

Tbe  general  rule  is  now  establlBbed  In  this  Com- 
monweattti,  tbat  a  geneial  residuary  devise  will 
operate  as  an  execution  of  a  power  to  dispose  of 
property  by  will  unless  there  Is  something  to  sbow 
that  eucb  was  not  the  testator's  Intention.  Amory 
V.  Meredith,  T  Allen,  88T :  WUlard  v.  Ware,  10  Allen, 
£01:  Bangs  V.  Bmlth,  W  Moss-ZTO;  SewHll  v.  Wllmer, 
IKMbsb-IBI;  Cumston  v.  Bartlett,  14S  Uass.  £48. 


dear  eipreeslons,  and  tbe 
title  of  the  residuary  legatee  Is  not  narrowed  by 
special  words  of  unmistakable  Import,  the  reeldn. 
■ry  legatee  will  take  whatever  may  tall  into  tlie 
rcGldue.  whether  by  lapse.  Invalid  dispositions,  or 
other  accident.  Kiker  v.  Cromwell.  U3  N.  Y.  lOT; 
James  v.  James,  1  Paige,  116.  B  N.  Y.  Clu  L.  ed.  387; 
Van  Kloeok  v.  Hetormed  Uutcb  Church,  a  Paige, 
600, 3  N.  Y.  Ch.  L.  ed.  lllS ;  King  V,  Strong,  9  Paige, 
H.  1 N.  Y.  Ch.  L.  ed,  tSZ;  Bland  V.Lamb,  >  Jao.  * 
W.  lOS;  Reynolds  v.  Kortright,  18  Beev.  427;  Ji« 
Benson,  96  N.  Y.  BIO ;  Re  Eetate  of  L'Hommedleu,  n 
Bun.U.  SeeFloyd  v.  Carow.  88  N.  Y.  MO;  Peck- 
bam  V.  Newton.  2  New  Bug.  Bep.  US,  15 IL  I.  SSt; 
Etrtslol  V.  Bristol.  E  New  Eng.  Bep.  TSi,  KS  Conn.  tSE; 
Oollagher  v.  Rowan  (Va.)  14  Va.  L.  J.  237 ;  Vande- 
walker  v.  Bolllns.  I  New  Eng.  Bep.  SGS,  IS  N.  H.  UO; 
MathM  V.  Smart,  Gl  N.  H.  IS8,  i43  ;  Tappan's 
App.  U  N.  H.  BIT,  8U;  Brlgbam  v.  Sfaattuck,  10 
PlQk.80II,4a);  Clappv.  Stouffhcon  Id.  «B;  Tbayer 


«l» 


UAS&Aosufncm  SnrBSXB  Judioul  Covrt. 


Welteh  T.  BeltmOU  Bam.  Bank,  H  SI.  191i 
'  Nimmon»  y.  Wet^faa,  88  Oblo.  Bt.  218. 

Wbeie  a  trust  U  crnted  for  a  partlciUar  pur 
poae,  tad  no  further  trust  1>  declared,  tbe  un- 
«zbHuated  benefldal  interest  results  to  tbe  helia. 

Sto^,  Eq.  Jut.  6  1800;  Lewln,  Tr.  g  Htf. 

By  the  words;  I  order  and  cndain  that  my 
Rail  Road  Blocks  and  Bank  Stocks  to  remain  as 
tbey  now  are,  and  the  Dividends  to  be  added  to 
the  Capital  Btock  as  tbey  may  arise  or  accrue," 
a  trust  was  created.  The  object  of  tbat  trust 
was  for  the  purpose  of  accumulation,  and  no 
person  is  uamed  as  the  t)eneficiary,  and  no  limit 
to  ita  duratloa  is  impoaed. 

Binh  T.  trade,  8  Vea.  &  B.  198!  Wright  t. 
Atkytu.  19  Ves.  Jr.  209;  Brvad  T.  Bemn,  1 
Buss.  611,  nott;  Van  Dyek  v.  Van  Beuren,  1 
Caiiiea.  01;  Whiting  v.  WkiUnn,  4  Gray,  240; 
Brickmn  v.  WiUard.  I  N,  H.  217;  Van  Amtt 
T.  Jaekion,  85  Vt  176;  Harper  t.  P/uIpM,  31 
ConD.2C7;  Burl  v.  ^rnm,  KP^  400;  BraOtr 
V.  MarMh,  W  Ohio  8t  108. 

The  trust  can  be  made  certain  as  to  the  per- 
aona  for  whose  benefit  it  was  intended,  by 
observing  (he  laws  of  distribution,  and  In  no 
oUier  way,  aa  no  person  was  named  as  a  bene- 
ficiary; and  when  it  Is  uncertain  aa  to  the  per- 
son forwfaoae  benefit  the  gift  was  intended,  or 
u  to  the  ol^ect  of  tbe  gift,  it  will  be  void. 


There  ntut  be  a  distribution  because,  otbei^ 
wise,  the  trust  becomes  a  perpetuity  and  that 
would  be  void,  and  then  the  estate  would  reaoli 
to  the  heirs  of  the  testator. 

Perry,  Tr.  %  100;  Brattle  Bqwm  Chvreh  t. 
Grant,  S  Gray,  142;  IfightingaLt  t.  SurrOI,  15 
Pick.  Ill;  Saoper  t.  Hooper,  9  Cuah.  122; 
ZHirmdiji'xr.  Zonnff,  I0Oray,891;  JbwKe*  t. 
Fotdiek.  e  Allen,  41;  BaU  v.  BaU,  128  Mass. 
120;  Bata  v.  Batti.  184  Mass.  110. 

If  tbe  court  ahould  hold  that  tbe  troft  waa 
BO  vague  and  uncertain  as  to  be  void,  Uien  it 
must  be  held  to  be  so  much  of  the  testator*! 
eatate  aa  remains  undisposed  of  by  talm  during 
his  lifetime,  and  muat  be  distributed  aa  if  bit 
had  died  Intestate. 

Story,  Eq.  Jur.  ^  9T9a,  S79S,  UfiOn;  KaJt* 
V.  Dexler,  12  Gush.  0S9;  Sear*  t.  mtrdv,  120 
Hbs9.  t^ 

Uturt.  Robert  M,  Morae,  Jf„  and  WO* 
11am  F,  GriSn,  for  appellees: 

A  luit  at  law  is  tbe  ordinary  proceeding 
for  the  recovery  of  legacies. 

Pub.  Stat  chap.  1S«.  S  19. 

A  bill  in  equity  cannot  be  maintained  for  k 
claim  of  |20. 

Ownmingt  v.  Sarrett,  10  Cush.  186;   BMilh 


T.  WelliQBton,  •  ,         .      _ 

Uaa.  lOT;  Beinu  v.  FranolKiua.  t  Bland,  Cb.  (HdJ 
tU;  Oora  V.  Staven^  1  Dana.  SO,  tD6;  BoJiea  v. 
Smith,  W  Omn.  HT. 

Sot  only  that  wblota  was  midlspaaed  of  ij  the 
wUL  and  tbat  wUoh  beoomas  undbpoaed  of.  but 
Uiat  whioh  beoomaa  BO  at  the  death  of  the  t«»t«toT 
tliTOiiali  dlsapnolntment  «t  bis  iDtantiODS,  Calls  In* 
totbeieddusL  iteChape*n,Tnok.4a;TanKleeok 
T.  Bdormed  Dutch  Churoh.  SO  Wend.  4BI ;  Kins  v. 
BtniDR.  >  PalKC  Bi.  «  H.  T.  Ch.  L.  ed.  <&S;  Banks  v. 
Phelan,  4  Barb.  Oh  KId«  v.  Woodbull,  S  Bdw.  Oi.  8S, 
■  K.  7.Cli.Ii.ed.S7S. 

Hotonlr  the|)n>peit;  of  the  testator  in  whloh  do 
InteicBt  la  derlnd  or  bequeathed  bf  other  parta  ot 
the  will,  tnit  also  all  rarenloDaiy  and  ooDttngem 
tntercsta  In  propar^  which  in  the  sveDla  contem- 
plated bj  the  testator  are  not  ottierwlia  dlapoeed 
of ,  KO  to  the  realduai7  devlaee.  Davli  T.  Oalbhan, 
*  New  Ens.  Rep.  41B,  78  Ha.  Sl>;  Cralc  v.  Orais.  8 
Barb.Ch.iaE.  SN.  T.  Ou  I.,  ed.  BH ;  Hopewell  v. 
AoUaDd.lBalk.a«;  BrlKbam t. Bhattuak,  10 Pick. 
m;  QoodUUe  V.  Knot,  1  Oowp.  ISi  WiUows  v.  L;d- 
eoC,SVent.n5;BldOUtv.FalD,BAtlL«l;  Doe  t. 
Weatberb;,  11  Bsst.  BES ;  James  v.  James,  1  Pabre, 
lit,  8  M.  T.  Ch.  L.  ed.  BST ;  Bowen  r.  Bmltl^  10  Pulgp, 
as,  *  N.  T.  <%.  L.  ed.  H5. 

A  laiiaed  devise  falli  into  tbe  raldne  in  the  same 
war  aa  a  lapsed  legtuij,  where,  b;  itatuts,  tbe  will 
It  made  to  speak  from  the  t«etstor'i  dmtb  both  as 
to  real  and  penonal  property.  Cruikstaank  v. 
Home  fortbe  Ftfendleea,  i  L.  B.  A  ttO.  113  N.T.  SST. 

Bat  a  seneral  realduary  bequwt  does  not  Include 
any  part  of  tbe  residue  Itself  whioh  fslls.  Vudv. 
Dodd.  t  Cent  Bep.  ST.  «1  N.  J.  Bq.  414. 

Wtiatjiaaabii  general  retfdvarubtqutML 
All  lapsed  or  void  legBdes  will  pass  by  a  general 
reaiduary  brqueet  lotbe  realdiury  Icgateea.  Hol- 
brook  V.  UcClcary.TSlDd.  170;  Cambridge  v.  Boui, 
i  Vea.  3t.  U;  McLeod  v.  Drummond,  IT  Yea.  Jr.  IGS. 
What  paatea  by  toroe  of  a  resldusry  clause  in  a 
will  ia  that  whloh  remains  after  «.llsf yins  si]  legal 
demands  asalnst  tbe  eatato,  toeludliic  legHclee  and 
davlsea  anywbere  mentioned  la  tbe  will.    Burke  v. 

nilea.«tN.B. . 

Upon  the  death  of  the  devlaea  of  a  speoUo  share 
9L.H.A. 


of  tbe  resldoe  of  an  estate,  In  teatator'i  llfetlina. 
such  share  lapsee,  but  doca  not  slak  Into  the  real- 
due;  and  tbe  testator  will  be  beld  to  have  died  In- 
testate as  to  such  shareL  Ward  v.  Dodd,  4  Cent. 
Bep.  n,  41  H.  J.  Eq.  OL 

Where  the  share  which  lapaea  la  a  part  of  the 
residiiaryeatate  It  doca  not  pass  to  tbe  other  leatik 
uary  kcateea  as  part  of  Uie  residue,  bnt  must  tw 
deemed  Intestate  eatate.  Oolllna  v.  Bersen,  1  Cent^ 
B^.«B.ttK.J.Bq.or. 

A  naiduary  olause  of  the  balance  of  testator^ 
eatata  paasea  the  real  as  well  aa  the  peraocal  estate 
Cook  T.  lAnnlDK,  I  Cent.  Bep.  ITS,  10  K.  J.  Bq.  ttk. 

nte  reaiduary  lesatea  la  entitled,  to  an  invalid  or 
lUeoal  diapoaltloa  aa  to  what  remains  after  pay- 
ment of  debia  and  lecadea.  tDia  only  eicepUoa 
to  tiM  rule  la.  tbat  where  the  words  used  show  an 
intenUon  on  the  part  of  tbe  testator  to  eiolude 
from  tbe  operation  of  tbe  redduary  clauae  oertala 
portloiis  of  the  eataia,  such  tDteaUoo,  aa  eatbered 
from  the  whole  will,  must  not  b»  defeated.  Kbis 
V.  WoodhuU,  8  Bdw,  Ch.  TO,  S  N.  T.  Oh.  L  ed.  ntt 
Tindallv.  Ttudall,EtN.J.Bq.EU;  Basumv,  Ai^l^ 
ford,  S  HyL  *  Cr.  CB;  Oambrldse  T.  Bous,  ■  Vea.  Jr. 
IS. 

This  rule  otitalns  where  a  lentea,  to  whom  waa 
bequeathed  a  sovemment  bond  or  ita  equivaleot 
In  money,  declined  and  formally  renounced  tlia 
bequest.  Peckham  r.  Mewton,  1  New  Eng.  Bep. 
HH,  t&  it.  I.  8a. 

Tbe  testator  muat  use  wcrdi  clearly  Hmltlnx  the 
gift  of  the  realdue  and  show  in  ezprea  terms  an 
Intention  to  ezolude  from  It  portions  of  his  eatata 
that  failed  to  pass  under  previous  oJauaai  of  the 
will  Id  order  tO  take  them  out  of  the  Bcncral  Tule^ 
that  all  the  rest  and  residue  roes  necessarily  to  the 
helta  or  next  of  kin.  Floyd  v.  Carow.  t  Daly,  Ml 
Kerr  V.  Donffherty.  TD  N.  Y.  SKL 

A  presumptloD  arises  In  favor  of  the  residuary 
legatee  acalnst  everyone  except  tbe  parUoniajr 
IfgHlee;  (or  the  teatator  la  supposed  to  have  sivoi 
his  penonally  away  from  the  former  only  for  the 
sake  of  the  Latter.  &ndford  y.  Blake,  l£  S.  J.  Bq. 
£17. 


Qalx  t.  NioEiRBon. 


Tba  proper  temedjr  to  obtain  •  dlftribatiTS 
•bare  of  Qw  stocks  ti  br  applJoitioii  to  Ui« 
probata  court  fordecrfAiOTdtotilbiitloiiandby 
aoft  on  the  executor's  bond. 

Loriita  T.  Sttinman,  I  Met.  204;  Wliitt  t. 
WeaOte^,  12S  Msh.  4sa 

OdIj  the  admlDlsirstor  of  Hra.  Thomu  can 
•DC  for  tbe  leeacy  of  $500,  or  for  her  Bbare  in 
ibe  ilocks.  Only  tbe  BdmlDtilrator  of  His. 
Walt  cao  sue  Tor  bar  legacy. 

Jj0optr  T.  hooper,  f  Ciub.  12S;  Oigood  t. 
Fettm;  S  Allen,  S60;  WJUUr.  WMtbtrbet,  126 
]lasa.4S0;  BivwnY. Dvdbridgt.aBio.  Cb.tiil. 

Kaowltoa,  /.,  deliTered  tlie  opinion  of  the 
court: 

Tbe  plalnlilta  contend  that,  u  bein-at-Iaw 
of  Jobn  Nic^eiBOn,  tliey  are  severallr  entitled 
to  a  ebare  in  bis  estate  under  the  elgbth  clause 
of  bla  will,  and  If  not  nnder  the  eighth  clause 
tben  under  the  ninth;  and  thej  argue  that  the 
property  named  or  referred  to  In  these  clauses 


is  to  be  divided  among  hla  helta^t-law  In  m^ 
cordance  with  tbe  Statute  of  Dlstrlbntlona. 

This  contention  Is  founded  on  a  mistaken 
construction  of  the  will.  Under  tbe  efgbth 
clauK  all  his  estate  not  previously  dlspcni^  of 
was  given  to  Beth  Nickereon  and  Eunice  8, 
NlckertOD  In  trust  for  Hlranda  J.  Nlckerson 
and  for  Ihemaelvei.  The  entire  beneficial  In- 
terest in  tbe  proper^  passed  to  these  three  per- 
sons, and  tbetnut  was  created  to  provide  for 
the  mans eem en  t  of  tbe  estate,  and  to  secure  Iha 
■hare  of  Miranda  J.  Nickereon  to  the  others  if 
she  should  marry.  The  plaintiffs  have  no 
intereal  on  which  the  bill  can  be  maintained  for 
the  principal  purpose  for  which  it  waa  brought. 

The  only  remaining  grounds  on  which  they 
seek  to  maintain  it  are  that  the  plaintiff  Paalint 
T.  Gale  is  given  a  legacy  of  |30  bv  Ibe  wlU, 
and  also,  ss  one  of  Ibe  next  of  kin  of  Tbankf  id 
N.  Thomas,  is  entitled  to  one  half  of  a  legAcr 
of  tSOO,  and  that  the  plaintiff  Sarah  T.  Orowell, 
as  tbe  daughter  and  heir  of  Abby  B.  Woit,  who 
was  anotber  of  the  next  of  kin  of  Thankful  N. 
Thomas,  is  entitled  to  the  other  half  of  thla 


btm  from  taUns  the  remalntng  Inteitat  In  the  ea- 
tete  tn  the  ohanMter  of  a  natdnar;  davlaee.  Davts 
T.  CWlataan.  1  New  Ens.  Rep.  us,  TB  H&  aia. 
jetton  or  fWt  la  reeoMrlaBoeH; 
AaDrnpaltwllI  lie  on  the  partof  resJduarr  letra- 
teea  asslnst  an  administrator  eum  uttammto  on- 
tMxo,  without  proof  of  an  eir  nas  piomln  bj  him. 
BoUobaok  T.  Van  BusUnk,  1 0.  B.  <  DalL  US,  1 L. 
«d.  T7T. 


certain  droumatancea,  to  make  the  adminlatiaCor 
alone  a  partr— though  mot«  geDeraUr  all  the  dis- 
tributees are  requisite  panlca;  Init  In  every  case 
where  dlstrltnitlon  Is  sought,  the  adminlitrator  or 
«xeoutor  ha>  beeo  held  a  oeoessaTT  parlr-  Porter 
T.Porter.SMm.Ul,«)Ain.Deo.CT.  SeePrltobard 
T.  BlokB,  1  Palre,  270,  S  H.  T.  Gt.  L.  ed.  ei3;  Ujen 
▼.  Wade,  t  Band.  Mft  BradfotOv.Felder.SMoOord, 
Cb.  Ut;  FUbre  v.  Cold«i,  1  False,  US,  1 H.  T.  Cti.  L. 

If  a  leffatae  sua  for  aooount  and  pnjment  of  a 
niecUto  lecaoy,  the  ooort  will  deoiee  pajtnent  U 
tbe  exeoutor  admits  ssseu  sufflolent,  but  It  the  an- 
swer suggests  otiier  legatees  to  be  eqaally  entitled, 
■ndad^lcleno7of  aasele  to  pa;  creditors  and  tbe 
fagatess  tao,tl>eblll  will  be  either  oonverted  into 
tlie  form  of  one  suing  for  all,  or  the  same  thing 
will  be  Bubatantlall7  dooB  t>r  providing  In  the  de- 
«ree  for  an  account  of  aaaeta,  for  an  acoount  also 
of  tba  legatees  aod  oradlton  and  the  amounla 
i«l>eativel7  due  tliem.  Southal  v.  Bhlelds,n  H.  C 
tn  Blgga  T.  Cragg,  «B  N.  T.  W;  Bgberia  v.  Wood, 
t  Paige,  eiT,  ■  H.r.  Ch.  L.  ed.  XSS;  Hallett  v.  Hallett, 
t  Pa]g^  ».  >  H.  T.  Ch.  L  ed. !«,  denying  Brown  v. 
BlokeUa.  8  Johns.  Ch.  SE8, 1  NY.  Ch.  L.  ed.  TU.  And 
•as  Boas  V.  Crarr.  1  Paige,  4IT,  1  N.  T.  Ch.  L  ed. 
«<;  HaoDtDg  V.  Tbealaer,  1 81m.  t  Btu.  108. 

In  all  oases.a  raid uarr  legatee  maysue  on  be- 
baU  of  hlmseU  and  all  otbera  clmllarlj  situated 
wttbont  making  them  lecbnlcallr  parties.  Boilett 
▼.  Hallett,  9  Palte,  IS,  *  N.r.  Ch.  L.  ed.  T9B:  HcCaieb 
T.  Crfebfleld,  t  HeMk.  Sfk  Btory.  Eq-  101.  not*  S; 
Vood  r.  Draper,  tt  Bartk  IM;  Boas  t.  Cnrj.  1 
ralge,  dO.  1 M.  r.  Ch.  L.  ed.  «!& 

Where  bequenswere  made  byawUl  to  seveie] 
pe»aoPe,  one  of  them  alone  might  file  a  tilll  agalnat 
the  aieoutor  for  the  payment  of  hli  legacy,  but 
where  a  bin  waa  for  tbe  residue,  all  the  lealduary 
legateea  must  ba  partiea.  Dyer  t.  Ervlng,  ■  Dem. 
ISfa  nah  V.  Bowland,  1  Paige,  (0, 1  N.  7.  Ch,  U  ad. 
•  L.*R.  A. 


SIk  Bca  T.  Crary,  1  PalBe.  411,  S  N.  T.  Ch.  L.  ed. 
aae;  Omnler  v.  Plockney,  B  Barb.  Ch.  IBS,  S  N.  T.  Cb. 
L.  ed.  914;  HoKenzle  v.  L'AmOUreuz,  It  Barb.  Blfl; 
Towner  r.  Tooley,  88  Barb.  SK;  DUlon  r.  Bala.  88 
Ho.  M);  WMt  V.  Kendall,  B  Haaon.  181;  HaUeit  v. 
HaUett,  S  Para.  Bq.  Caa.  10:  Ho  Arthur  v.  Boott,  111 
C.  a  8BB,  ta  L.  ed.  1081:  Dehart  v.  Dehart.  8  N.  3. 
Bq.  Ul;  Hawkins  v.  Bawkina,  1  Etara,  BIB,  S<^  and 

Where  tbe  p 
of  them  with  Um  a 

will  are  made  partiea,  tbe  oourt  maj  b 
cause,  but  the  decree  must  be  without  prejudice  to 
the  rights  of  those  who  are  not  made  parties  and 
who  do  not  come  In  before  the  decree.  Hallett  v. 
Hallett,  2  Paige.  U,  X  N.T.  Ch.  L.  ed.  TS3-.  McArthur 
T.  Beott,  118  U.  8.  3SS,  a  L.  ed.  1081;  Davoue  v.  Fan- 
ning, 4  Jobna.  Ch.  IW,  1 N.  T.  Ch.  L.  ad.  818;  Dehart 
V.  Dehart,  8  N.  J.  Eq.  471;  Hawkbia  v.  Hawkins,  1 
Hare,  US;  Harvey  v.  Harvey,  E  Bear.  188;  WlUati 
V.  Busby,  ■  Beav.  116;  Powell  w.  Wright,  I  Bear. 
444;  Calvert,  Partiea.  «.  12. 37;  West  v.  Bandall,  1 
Mason,  TOt  Parsons  T.  Navllla,  1  Bro.  Cb.  88S;  Bher. 
rlt  V.  Blrdi,  I  Bro.  Ch.  Sfc  Atwood  v.  Hawking 
Oss.  t.  nuoh.  111. 

Sgultv  furlKMcKon;  amount  tn  eonlroeentk 

ta  tillla  In  the  oourt  of  ohaooery  for  a  money  d» 
mand.  If  the  amount  dalmed  b  suted  at  leas  than 
tlOO  the  bill  Is  demurrable.  Chnmh  v.  Ide,  Clarke, 
Cb.4M,TN.T.Ch.I..ed.lSI.  See  Uoore  v.  Lyttle, 
4  Johns.  Ch.  188, 1  N.  r.  Cb.  L.  ed.  BOB;  FuUerton  v. 
Jackuni,  S  Johna.  Ch.  E7S,  1  N.  T.  Ch.  L.  ed.  1081; 
Vredenberg  r.  Johnson,  Hopk.  Ch.  112, 1  N.  T.  Ch. 
L.  ed.  361;  MltobeU  v.  Tl^he,  Hopk.  Ch.  US,  I  H.  T. 
C^  Led.  383;  Knloktxbookerv.  BoutweU,28andf. 
Cb.  81S.  T  N.  T.  Oi.  L.  ed.  BOB. 

A  bill  wOl  be  dismissed  in  any  itaae  of  the  salt, 
It  It  appears  that  the  value  of  the  matter  m  oon- 
trovergy  Is  too  small  to  enable  oomplalnants  to 
olBlm  the  aid  of  the  court.  Smeu  v,  Williams,  i 
Paige,  8U.  a  N.  T.  Cb.  I.  ed.  471, 

Where  tbe  amount  tn  controversy  was  under  %S0 
the  suit  was  dismissed  regardless  of  the  merits. 
AUm  T.  DemHrest,  II  N.  J.  Eq.  lEft  Woolsey  ». 
Judd,  4  Duer.  801;  Oouw  v.  Sheldon,  2  Paige,  B%  S 
N.  7.  Ch.  L.  ed.  827;  Vaughn  v.  Ely,  4  Barb.  188. 

This  objection  to  the  Jurisdliitlon  of  the  oonrt 
from  tbe  email  value  of  the  thm^  In  queatloa  mar 
be  taken  at  the  bearing.  Heyei  *.  Burner,  1  HoO^ 
Ch.  17,  a  N,  X.  Ch.  L.  ed.  1041. 
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UmrsD  Btatbs  Cibcdit  Coubt,  Dibtiuot  ot  Obxgos. 


Wacy,  and  la  also  entllled  to  motber  legac? 
of  $30  given  to  her  mother.  In  this  pan  of 
Ih^  ca«e  the  oqIt  oqultAble  relief  of  which  the 

filainlifla  think  tliey  are  In  need  la  the  concel- 
aiion  of  the  InatmmeDt  of  releaae  upoD  which 
Ihef  My  their  sign atures  ftad  the  itigOBturea  of 
Thankful  N.  Thomaa  and  Abby  B.  Wait  were 
forged,  fiut  if  the  facta  areaa  stated  io  the  bill 
they  do  not  need  the  aid  of  a  coiut  of  equity. 
Pub.  Stat.  chap.  180,  g  19. 

A  forged  instrument  would  oot  avail  agaioat 
them  In  an  actloii  at  law  brought  to  recover 
their  lencies.  ThelT  remedy  at  law  is  com- 
plete ana  adequate.  Moreover,  they  are  not 
the  proper  pariiee  to  sue  for  the  legacies  of 
Thankful  N.  Thomas  and  Abby  B.  Walt. 
Acttonato  recover  these  abould  be  brought  by 
•dmlniatralora.    Indeed,  ihe  bill  alleicea  that 


recover  her  legacyj/whlch  ao  far  as  appeata  m«v 
still  be  pending.  The  legacy  of  |20  to  Sarab 
T.  Crowell  ia  the  only  one  for  which  either 
of  the  plaintiffs  can  sue  in  her  own  name,  and 
that  ia  too  amal]  to  Justify  the  luterposition  of* 
court  of  equity  to  grant  the  relief  prayed  for. 
Smith  V.  WiUiamM,  lie  Mass.  510;  Chnpman  v. 
Bnnjfan-  4  Tradttman  PubUihing  Oo.  1&  Haaa. 
478. 

The  Statute  of  1884,  chap.  285,  g  1,  la  not 
applicable  to  an  action  of  thisklnd. 

The  defendants  lely  upon  other  grouoda  of 
demurrer  which  it  is  unnecessary  to  conaider. 


TTNITED  STATES  CIRCUIT  OODRT,  DISTRICT  OP  OREGON. 


ib  CHUNG  TOT  HO. 
JtaWONG  OHOT  Sm. 

(„..Baw7.....Fed.  Bep.. ) 

Tbit  wUb  and  dklldrea  of  ft  CUnaso 

■i«reluuit.  wfa"  is  entitled  undsr  artlole  X  of 
the  Treat/  of  1880,  and  ttot  the  Aot  of  liJSi  to 
oome  wltbln  sod  dwell  Id  the  United  Stateo,  are 
entitled  to  some  Into  tfae  eountr;  with  him  or 
after  bim,  aaauob  wife  and  cblldreo,  wllhoutthe 
certiQcata  prescribed  Id  nid  1 1. 

(Uaris-im.) 

HABEAS  CORPUS  to  compel  the  maater 
of  the  bark  Coloma  to  release  petitioners 
from  custody  on  his  bnrk  and  to  permit  them 
to  land.     Petitwiiera  diteharged. 

The  facts  are  fully  stated  in  the  opinion. 
Mr.  Paul  R.  Deady  for  petitioners. 
Mt.  Fnuiklin  P.  Uayo  for  the  United 
Btatea. 

Deftdy,  J.,  delivered  the  following  op!n- 

Theae  two  caaea  were  heard  together.    The 

Stittonera  are  the  wife  and  child  of  Wong 
un,  a  well-known  Chinese  merchant,  real- 
dent  in  Portland,  Or. ,  for  some  years  paat. 

A  abort  time  aince  be  visited  China  and  re- 
turned here  on  the  American  bark  Coloma, 
bringing  with  him  the  petitioners,  who  had 
never  t>cen  in  the  Unitol  titates.  Here  Wong 
Ham,  being  provided  with  the  certiScate  re- 
quired by  section  0  of  the  Act  of  July  5, 
1884  (23  Stat.  116),  was  allowed  to  land. 
But  the  petitioners,  having  no  auch  certiB- 
Gate,  their  right  to  land  was  denied  by  the 
ool  lector. 

The;  then  aued  out  wrtta  of  habeaa  corpus 
directed  to  the  mast«r  of  the  Coloma,  who 
made  return,  admitting  the  facts  atated  in 
the  petition  and  the  detention,  and  atating 
the  cause  thereof  to  be  the  refusal  of  the  col- 
lector to  allow  the  petitionera  to  land. 

The  diatrict  attorney  waa  allowed  to  int«r- 

•Bead  note  br  D>u>T  J. 
•  L.K.  A. 


c&sea  were  beard  on  the  facta  stated  tn  the  re- 
spective petitiona. 

The  action  of  the  collector  In  refusing  to 
allow  the  petitionera  to  land  was  baaed  on  m 
decision  of  the  Treasury  Department  of  Au- 
gust 19.  1889  (Treas.  Doc.  409),  in  which  it 
waa  said  that  the  wife  of  aCbinese  merchant, 
who  has  never  been  in  the  United  Slates  can- 
not be  allowed  to  enter  the  United  States, 
with  or  without  her  husband,  otherwiae  ttiaa 
upon  the  production  of  the  certificate  required 
by  §  6  of  the  Aot  of  July  C,  1884. 

By  theTreaty  with  China  of  November  17, 
1880  (33  Stjit.  387) ,  it  ia  provided  that  "  Chi- 
nese subiects,  whether  proceeding  to  the 
United  States  as  teachers,  atudenta,  mer- 
chanta  or  from  curiosity,  together  with  their 
body  and  household  servants,  and  Chinese  la- 
borers who  are  now  in  the  United  States,  «hall 
be  allowed  to  come  and  go  of  their  own  free 
wilt  and  accord,  and  shAll  be  accorded  all 
the  rights,  privileges,  immunities  and  ex- 
emptions which  are  accorded  to  the  citizens 
and  aubiecta  of  the  most  favored  nations." 

By  g  6  of  the  Act  of  July  5,  IBS*  (2S  Slat. 
110),  professed  I  ypassed  "  to  execute"  theatip- 
ulationa  of  tills  Treaty,  a  certain  certificate  ia 
required  for  the  admiiiaion  into  the  United 
States  of  "every  Chinese  person,"  other  than 
a  laborer,  who  may  be  entitled  by  aaid  Treaty 
to  such  admisaion. 

Then  came  the  Act  of  October  1,  1888  (E5 
Stat.  G04),  by  which  the  coming  or  return  of 
Chinese  laborera  to  the  United  States  is  ab- 
solutely forbidden. 

The  manifest  purpose  of  ibis  legislation  Is 
to  exclude  Chinese  laborers  from  coming  or 
rct.uraing  to  the  Uniled  Btatea.  The  other 
classes— "  teacher,  student  and  merchant'— 
are  not  required  to  have  certificates  before 
they  can  ba  admitted  into  tlie  country  be- 
cause their  admisaion  is  intended  to  be  re- 
strained or  limited,  but  to  prevent  laborers 
from  being  admitted  under  the  guise  or  in 
the  character  of  such  classes. 

There  is  no  limitation  on  the  right  of  theee 
classes  to  come  within  and  dwell  u  the  Unit- 
ed  Stalea.    The  Statute  only  requires  that 


lesa 


BUIiOKB  T.  ISHABITASTB  OW   EdBS. 


Ml 


«acb  ft  penon  ihall  fnmisb  the  prescribed 
evidence  that  be  belong*  to  one  of  these  fav- 
ored clusea,  when  be  may  come  and  go  at 
pleasure. 

The  Bdmieelon  of  the  petitionera  Is  not 
within  the  mischief  that  tbe  Ezcluaioa  Act 
was  intended  to  remedj.  They  are  both  fe- 
males, the  child  being  about  eight  years  of 
age.  It  Is  common  knowledge  that  Cbiaese 
women  are  not  laborers.  The  station  In  life 
<d  the  petitioners,  being  the  wife  and  child 
of  a  merchant,  also  shows  they  do  not  belong 
to  the  laboring  class. 

The  petitioners  are  not  within  the  purview 
of  the  Exclusion  Act  of  1888,  which  ia  con- 
Sned  to  laborers.  Do  they  come  within  that 
of  g  6  of  the  Act  of  18M,  which  requires 
"  «vtaj  Chinese  person, "  other  than  a  laborer, 
to  procure  from  his  own  govermnent  the  cer- 
tificate required  by  saia  section,  before  he 
can  be  admitted  Into  the  United  StatesT 

Confessedlv  the  petitioners  are  "Chinese 
penotu,"  aoa  are  therefore  wlthlo  the  letter 
of  (be  Statute,  But  in  my  Judgment  they 
an  not  the  "peisons"  contemplated  by  Con- 
gress fn  the  passage  of  the  Act. 

Chioese  women  are  not  teachers,  students 
or  merchants,  and  therefore  they  cannot  as 
■uch  obtain  the  certificate  necessorr  to  show 
they  belong  to  the  favored  class.  But  as  the 
wivesaodcbildren  of  "teachers,  students  and 
merchants,"  they  do  In  fact  belong  to  such 
class-,  and  the  proof  dt  such  relatioD  with  a 

ffrson  of  this  class,  entitled  to  admissions, 
pleuaiT  evidence  of  such  fact. 

It  ought  not  to  be  lightly,  or  without  co- 
gent reason,  concluded  that  GoDgresB,  In  the 
passage  of  the  Act  of  1884,  professedly  "to 
execute"  the  Treaty  of  1880,  really  intended 
to  limit  or  restrain  Its  operation  In  this  re- 
spect. The  Treaty  (art.  2)  declares  tbat  a 
Chinese  merchant  may  bring  his  "body  and 
household  servants"  with  him  Into  the  coun- 
try, and  thev  "shall  be  accorded  all  the 
rights,  prlvilegee,  immunities  and  exemp- 
tions which  are  accorded  to  the  citizens  and 
mbjects  of  the  most  favored  nations." 

It  la  impossible  to  believe  that  parties  to 
this  Treaty,  which  permits  the  servants  of  a 
merchant  to  enter  the  country  with  hira,  ever 
oontemplated  the  exclusion  of  his  wife  and 
children.  And  the  teason  why  they  are  not 
expreMl;  mentioned  as  entitled  to  such  ad- 
nximoa  is  found  In  the  fact  that  the  domicll 
of  tlw  wife  and  children  Is  that  of  the  hus- 
]  and  father,  and  that  the  concession  to 
'    It  of  the  right  to  enter  the  United 


States  and  dwell  therein  at  pleasure,  tstrlj 
construed,  does  include  his  wife  and  minor 
children;  particularly  when  It  Is  remembered 
that  such  concession  is  accompanied  with 
a  declaration  to  the  effect  thst  in  such  entry 
and  sojourn  In  the  country  he  shall  be  en- 
titled to  all  the  rights  and  privilef^es  of  s 
subject  of  Qreat  Britain   or  a  citizen   of 

There  Is  nothing  In  the  Act  of  1884  that 
indicates  an  intention  on  the  part  of  Con- 
gress to  limit  or  restrain  the  privileges  con* 
ceded  to  Chinese  merchants  by  this  article 
of  the  TreiAj.  It  only  adds  a  rule  or  measure 
of  evidence  by  which  the  fact  of  being  such 
merchants  may  be  conclusively  established. 

In  Re  Tung  Teong.  9  Sawy.  020.  Jvdfft 
Hoffman  held  that  the  minor  children  of 
Chinese  merchants  were  entitled  to  admissloD 
Into  the  country,  either  with  the  father  or 
on  being  sent  for  by  him,  on  the  ground  that 
they  were  not  IsborerB,  and  said;  "It  was 
not  without  satisfaction  that  I  found  there 
WHS  no  requirement  of  the  law  which  would 
oblige  me  to  deny  to  a  parent  the  custody  of 
his  child,  and  to  send  the  latter  back  across 
the  ocean  from  which  be  oame. " 

It  is  true,  this  decision  was  made  In  Feb- 
rua^,  1884,  while  the  Act  requiring  tha 
production  of  a  certificate  from  "every  Chin- 
eee  person"  seeking  to  enter  the  United  StatM 
was  not  passed  until  July  5,  1884,  and  there- 
tore  it  Is  not  authority  on  the  question  of 
whether  the  words  "every  Chinese  person" 
In  section  8  of  the  Act  are  limited  to  tochers, 
students  and  merchants,  and  do  not  Include 
their  wives  and  children.  But  It  is  direct 
authority  In  favor  of  the  conclusion  that  the 
children  of  a  Chinese  merchant,  under  article 
2  of  the  Treaty  of  1880,  are  entitled  to  ad- 
mission into  the  United  Btates  with  their 
father  or  after  him;  and  If  a  child,  why  not 
his  wife? 

My  conclusion  is  that,  under  the  Treaty 
and  Statute  taken  together,  a  Chinese  mer- 
chant who  Is  entitled  tocome  into  and  dwell 
In  the  United  Btates,  Is  thereby  entitled  to 
bring  with  him  and  have  with  him  bis  wife 
and  children.  The  company  of  the  one  and 
the  care  and  custody  of  the  other  are  his  by 
natural  right,  and  he  ought  not  to  be  de- 
prived of  either  unless  the  intention  of  Con- 
greaa  to  do  so  Is  clear  and  unmistakable. 

The  peHtumen  are  ilUgaU]/  ralraijud  ifflMe 
libmiy  and  an  entitled  to  be  dit^wrj/td  from 
eiutttiy — and  Hi*  to  oriertd. 
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be  olalmed  by  a  town  a 

the  azerdiB  of  tta  eorporaU  power*  or  Uie  per- 
formanoe  of  Its  oorporata  duties.  If  ample  pnK 
vision  lor  them  ti  mai' 


Von.— OrolM  and  wiHri;  itatutors  nffutoUons.  >  antes  UUs  dntytoUia  looal  board,  la  nDoonaUtil- 
n*  CUtfomla  Aot,  whieh  does  not  dealgiiate  tha   UanaL    Poopis  v.  Parka,  U  CaL  SM ;  Doane  v.  V«U, 
kwaUtj  where  diamace  Is  necxMair.  nor  aatabllih   Id.  SSL 
tta  bOBDdailsa  of  tba  dialnata  dWiiot,  bat  del- '     Onder  the  Oolorado  Oooacttntton  aad  BtatatsaJS. 


.  18  L.  R.  A.   IBli   M  L.  R.  A.  636;  47  L.  R.  A.  312;  48  L.  R.  A.  421. 


■  JcsioiAi.  ConsT, 


Tk*., 


(TtibruMxj  11,  imj 

BEPORT  fiom  the  Bapreme  Judicial  Court 
for  Hancock  Count;  fortbeopiDion  of  Ibe 
full  bench  of  an  action  brought  to  kcotct 
damages  for  ioJurleB  alleged  to  have  resulted 
from  negligence  in  the  couBtruction  of  a  sewer. 
Plaintiff  nonwait. 

The  case  sufQdeatlT  appear*  In  the  opinion. 

Mtttrt.  Wiswell,  King-  tt  Patera,  for 
plalntia: 

The  nse  of  the  street  shown  In  this  cose  wu 
a  Duisetice. 

Be7.  Btat.  chap.  IT,  g  5. 

Damages  to  an  abutter  are  peculiar,  direct 
•nd  eabstantlaU 

Dillon,  Hun.  Corp.  §  780,  ud  cases  dted  In 
•ot«;  Angell,  Hlghwajs,  p.  205. 

A  town  Is  liable  for  a  nuisance  done  within 
the  scope  of  Ita  mniiidpal  powers. 

aea«  T.  D«eHng,  4  New  Eag.  Bep.  6S0,  79 
Me.  S4«:  JSehm  t.  PortmumtK  SB  nT  H.  Wl; 
Pennoger  v.  Saginaw,  8  Mich.  631. 


LajbiK  out  sewers  and  drains  Is  a  corporetft 
right  within  the  generel  powers  oonfsrred  ob 
towns. 

Sate  T.  PcrOand,  74  Ue.  372. 

The  towns  are  liable  where  public  officer* 
Intrusted  with  care  of  streets  violate  the  law 
In  carrying  out  the  directions  of  the  cotpora- 

Weodeoek  v.  OalaU,  66  He.  S84;  Thayer  t. 
BMton,  19  Pick,  811. 
Meun.  DeB«y  A  HlfKine  tor  defendant. 

Foat«r,  /,,  delivered   the  opinion  of  the 

The  facU  staled  in  the  plalntifTs  declaraUon 
presented  an  action  on  the  case  against  the  de- 
fendant Town  tor  damages  csos^  bj  the  nes- 
llgent  constructioo  of  a  public  sewer  in  a  pub- 
lic street.  The  aU^ed  negligence  consins  \a 
the  great  length  of  dme  during  which  the 
street  was  dug  up,  and  in  filling  Um  excara- 
tlon  with  farm  dressing,  thereby  creating  a 
nuisance  by  which  the  puuntiff  suffered  q)eclii> 
damages  in  his  badness,  comfort,  property  and 
the  CDjoyment  of  his  estate  and  lor  which  lie 
claims  to  be  entitled  to  recorec  of  the  defend- 


uunlctiia]  oounoU  baspowcc  tooTdnaspeolalas- 
ieaEment  for  a  sever,  to  auUiortM  the  ooun^ 
beasnTBT  to  sell  Uia  property  aHesMd.  to  prenerlbe 
the  rule  of  appordonmeDt  of  tlieuKMmwitand  to 
exempt  lands  theiefrom  wblahare  m>  situated  as  to 
get  DO  benent.    Pueblo  t.  BoMnson,  U  Oolo.  098. 

Tbe  mutilolp(UIl7  la  llatile  oDlyfor  failure  In  tbe 
zeroise  of  its  duty  In  oooMtuoIIoq  and  In  Iceeplns 
(be  sewen  in  lepalr.    DeoTsr  t.  Ckpelll,  4  Oolo.  St. 


."   Upea  ». 
HatuI,  t  West.  itsp.  SI4,  IM  Ind.  t(& 

The  Aot  of  April  8,  UtU,  li  not  repralad  brthe 
AototAptUILUSL  nM. 
The  Aot  of  UN,  I T,  veaUiiB  dlsoretlonaiT  anthoF- 
y  In  lownshlp  (msteea  to  determloe  when  dnln- 
age  repairs  are  neoMsarr.  li  oonsHtuMonaL  Wbere 
tbe  tniMeea,  Instead  of  repairia«.  improvod  a  dltck 
bfwldeiiing  It.  nuking  It  ooet  niuoli  moie  than  tbe 


nltb7 
_    .  it  of  18T8,  to  tbe  mode  prescribed  br  the 

Drainage  Acta  of  1879,  or  to  tlie  agenolei  and  In- 
strumentailtles  ipeotaily  designated  In  thoae  Aota. 
Brde  Park  r.  Spenoer,  ■  West.  Bep.  Uf,  118  IlL 

nie  Act  ot  168S,whlob  leaves  to  the  city  oi  TOlage 
eutborlUea  to  deolaxe,  by  ordiDaoce  or  otberwlae, 
what  pordon  of  their  territory  shall  be  a  drainage 
dlstrtet,  i»  not  unaouatlttitloDal.  bb  an  Baumptlon 
Of  an  appolDtlDR  power  by  the  L^^iBhinire.    JMd. 

Tbe  BysCem  of  Kweraga  adopted  need  □ot  extend 
to  all  parts  Of  aeity;  the  quntion  ot  wtiat  sewer- 
age Is  neoeasar;  Isf ortbe  oouacIL  St.  Louis  Bridge 
Oo.  V.  People,  Ifi  West.  Bep.  1»,  US  111.  &B. 

Tbedtr  oaaDollof  Peoilahaspowertooonstmot 
•ewei*  In  atieeta,  and  oauae  tbe  expenses  to  be  de- 
frayed bj.ipeolalaBenmeDt.  Uurphr  T.  Peotla.  S 
Vttt.  Rep.  S8S.  118  HL  «». 

It  a  municipal  oorpoiatlon,  ttj  III  system  of  oon- 
•tructlng  sewera,  tenders  an  oatlet  necessary,  It 
must  provide  one.  rortWayaeT.  Coombs,  B  West. 
Bep.  ess,  lOT  Ind.  n. 

The  Drainage  Act  ot  Xaxch  U,  1887,  aupeneded 
the  Drainage  Act  of  March  7,  ISBS,  and  prooeedlngs 
Instituted  In  Septemtwr.  1888,  in  conformity  to  the 
latter  Aot,  but  which  did  not  comply  with  the  re- 
quirements of  tbe  Act  of  18B7,  were  void.  PhUllps 
T.  Lewis, «  West.  Bep.  907,  US  Ind.  ffi. 

SecttoD  10  of  the  Drainage  Aet  ot  April  8. 1888,  li 
tuit  nooonstltutloDal.  as  an  attempt  to  confer  judi- 
elal  power  open  the  county  survey  or,or  by  reason  of 
a  method  by  which  money  Is  autborlzed  to  be  drawn 
from  the  county  treaauir,  or  la  denying  Oppor- 
tunity to  owners  of  land  aSKesed  to  appeal  upon 
all  questlona  affecting-  their  Intereela.  Slate  v. 
Johnson,  8  West  Rep.  tse.  IDS  Ind.  MS. 

The  faot  that  a  draluage  statute  (Act  of  April  8. 
1881)  denial  a  trial  by  Jury  does  not  make  It  unoon- 
sUtutloQBl.  as  discriminating  In  tbe  graots  to  elt- 
9L.R  A. 


toioed.    Weaver  t.  TempUn,  U  West  Bep.  SI,  U> 
Ind.»8. 

As  long  sa  the  oorporate  anthoritlea  keep  wttfalo 
the  dtaoretfon  oonfened  upon  thorn,  they  are  the 
exdudTe  Judges  ot  the  method  of  aonatmatlng 
drains  and  sewen.  Bulllran  t.  Phillips,  »  Wot. 
Bep.  n,  110  Ind.  8U. 

Under  the  guise  of  keeptng  a  dttA  to  repair.  It  la 
not  competent  tor  the  oonnty  surreTor  to  enter 
upon  a  sobeme  ot  wldwlng  and  deepening  tba 
drain,  exoept  aueb  aslsneoeaHUTto  restore  or  r^ 
pair  lb  disturbed  sides.  Fries  t.  Brier,  9  West.  Bep. 
teoi  ill  Ind.  «L 

Tbe  power  to  oonatmot  eeweie  being  iii|iniilj 
conferred  on  the  dty,  tlieeesBmeotof  aBtraatielV 
war  la  subjeot  to  snob  paiamonnt  right,  and  tiM 
eoQiequent  remoral  of  tlie  track  ta  damnum  olMQiie 
fetfurtu.    Slibr  T.  Cltlaena  B.  Oo.  48  Hd.  188. 

Tbe  Ulohlgan  Statute  aatborlitDK  Ibe  eatabUs^ 
mentot  drains,  to  be  paid  for  by  the  peraooatoba 
benefited  tlieTebj,doesnotTiolBlel[loli,Oonat,.  art. 
It,  I  9.  relating  to  the  State  engaghur  In  works  «< 
Internal  ImproTemeot.  Qfllett  t.  HoLaoKhlln,  U 
West.  Bep.  88,  89  Hloh.  811.  Bee  WlUsheck  T.  Bd> 
wards,  a  Mtoh.  108. 

The  statutes  provide  that  If  a  spedal  eoomu^ 
Eionai  finds  no  luIDolent  oeuse  for  the  appUoaUoa 
for  a  drain  tbe  appUoeuta  shaQ  be  liable  lea  tbe 
costs  of  t^e  prooeedlnga,  exoept  where  the  oommle- 
sloim  submitted  to  the  special  oommMtHter  a 
drain  dUterent  from  the  one  aiked  for.  Ball  t. 
Palmer.  H  Uloh.  ffiO. 

Tbe  town  system  and  the  CD 
age  are  Indepeodent  ayatema. 
legulatlon  of  one  does  not  n 
with  tbe  other.    Davison  v.  Otis,  H  Uiob.  E 

Under  the  oharter  of  Detroit,  the  authorl^  te 
make  a  oonnecUoa  between  private  proper^  and 
a  publlo  sewer  !•  to  be  given  bj  the  common  eoun- 
oil,  and  the  manner  of  making  the  oonneotlOD  la  to 


i8Qa 
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•nt  Town.  If  tba  Town  l>  Unble  apon  tlie 
fact!  Ht  oat  in  Uie  declftratlon,  the  action  U  U> 
■UOd  for  IriHl;  otherwiM  tbe  ploiotlfF  b  to  be- 
come nonmlt. 

It  Ii  not  deoled  thatwhatever  was  done,  and 
for  which  It  waa  claimed  that  the  Towd  should 
be  held  liable,  waa  done  by  the  munldpal  ol- 
flcera.  The  allegation  In  the  writ  la  that  the 
"  Town,  while  in  the  conree  of  conatnicllDg  a 
pabllc  Mwei  In  the  middle  and  tbroughoat  Ibe 
length  of  aald  Cottage  Street,  under  and  hjr 
virtue  of  tbe  Statatea  of  thla  State,  anlawfullj, 
nojuatiflablj  and  wilboul  aufflcient  cause  en- 
tered upon  aald  atreet,  and  dog  up,  destroyed 


andploQghed  the  Mme,**  etc. 

while  admltllDE  the  gene 
private  acLfoncKQ  M malDtaiDed against  ai 


le  admltllDg  the  g(>neral  doctrine  that  n 


JT  quasi  public  corporation  for  a  ueglect  of 
corporate  duty,  uolesa  such  right  of  action  be 
^ven  by  Statute,  the  plaiiitlll'e  contention  is 
that  if  a  town,  while  acting  within  tbe  scope 
of  ila  municipal  poner,  creates  a  auiaaace  to 
the  Injury  of  an  individual,  It  !■  liable  in  dam- 
agH  therefor. 

If  we  concede  the  oorrectnea*  of  the  plaln- 
tilTs  proposition,  then  the  difficulty  of  main- 


talnlDg  thia  aodoo  ti  by  no  nieana  removed,  in- 
Mmuch  as  the  aIlegati<HiB  contained  in  tbe  deo- 
laratlon  do  not  bnng  the  acta  complained  of 


were  performed  l^  Its  oiflcera  in  the  discbarg* 
of  any  corporalo  antr  Imposed  by  law  npoa 
the  Town.  SmI«  v.  Deering,  76  He.  847.  4  New 
Eng.  Bep.  660;  Anthony  v.  Aaami,  1  Met  381 
The  Town  has  no  duty  wbaleTer  io  relatloik 
to  the  conBlrnctlon  of  public  drains  or  sewers, 
which  rendera  it  liable  Id  an  action  like  tbe 
present.  The  municipat  offlcen  of  towna  are 
constituted  a  tribunal  by  tbe  Statutes  of  this 
Btate,  whose  duty  it  la,  whenever  thev  deem  it 
necesaary  for  public  convenience  or  health,  to 
construct  public  dToina  or  sewers  alone  or  across 
any  public  way  at  the  expense  of  the  Town, 
and  to  have  control  of  the  Bame.    Rev.  Stat, 


The  earlier  enactments,  of  whteb  the  present 
Statute  is  only  a  condensation,  upon  eaamlo*- 
tion  will  be  tound  to  contain  directions  to  tbe 
mualclpal  officers  as  to  tbe  manner  in  which 
tbey  shall  constract  each  drains.    There  la  no 


Where  the  grade  of  a. 


Dt  ooUeoc  an  asecennont  therefor 
nnclltheraogulretlUa  to  thereqolred  lands.  OlD' 
•lad  V.  DeoDla,  n  N.  T.  n& 

The  iMwer  «t  tbe  Ci%r  of  FortUnd,  Oresoo,  to 
lar  neoBswry  aew«rs  and  diains  la  Umlted  to  oases 
where  tlw  teDeflts  to  the  inttpertf  aooommodated 
tberehr  wQl  be  equal  to  or  la  ezcees  of  theooetot 
their  ooDstnictfoD.  Paulson  v.  Portland,  1 L.  B.  A. 
na,  U  Or.  UO.  aee  Strowbrldg*  v.  Portland,  B  Or. 
ST. 

When  In  Joint  sceslon  the  oommlasloDers  of  two 
ooontua  And  that  Uie  proposed  dltefa  Is  neocassry 
to  pntdlo  bealth.  oonvenlenoe  or  welfare,  tbefr  de- 
oMoo  la  flnal.  Kisle  v,  Deasnoe  Count;  Oomis. 
S  Ohio  St.  m. 

TTnder  Sbode  Island  Dtgest  of  18B,  relatfns  to 
whMt  Bn«liih  statutes  sbaU  be  Id  toroe  Id  Rhode 
blsuid,  the  Btatule  of  »  Hen,  Tin„  In  Kteienoe  to 
•ewets,  nevar  became  a  part  of  its  laws.  Bishop  v. 
Tripp.  •  Hew  Oig.  Bep.  Ot,  U  B.  (.  — , 

A  vlllase  obartar  empowBrlDg  the  bnlldlog  and 
iMlntalnlnf  ot  sewen  does  not  Impose  their  oon- 
atcnoCion  as  a  da^,  but  permits  It  as  a  pilvllese, 
■od  the  vUlace  la  Ualde  tor  damages  bom  a  sewer 
■        ■■  -       ■    -      — Inn  V.  KuUand.  S«  Vt 


Wh.  lAwa  UH,  ohap.  M,  speoUrlnsaspedalsn- 
tesn  tor  the  dnUnajr*  and  reolamatloD  of  lands  in 
Dane  OODnty,  and  tor  tbe  appointment  at  oommls- 
A»Ma  tor  that  purpose.  Is  a  vsUd  ezeroise  of  the 
yoUse  power,  and  does  not  violate  Wis.  OonEt»  art 
1<  •  a,  reqnlrlns  nnUormlty  In  town  or  oounty 


Brjant  v,  Bob- 


ed  sewer  on  a  dark  nlcht, where  there  Is  no  stato- 
lorrpTOTlslondeolarliiBauohltitbllitr.  TheTels,n* 
donbt,  some  oonfllot  of  deoMons  on  the  guestlOD  In 
other  Btstea,  altboush  tt  Is  to  be  olMerred  that  In 
tha  New  BnMind and sonia other  States  therear* 
StatntorydeolsratkiDsof  tbellsblUty.  BntlaOsl- 
Uoinla  the  doctrine  ^Mlve  stated  tias  l>een  oleartf 
and  ooDtlnneuslT  adopted,  and.  It  anv  ohann  In 
thalawledesliable,that(tianBa  must  be  madebj 
the  Ledslatnre.  Wtaibt^er  r.  Los  Angelea.  IS  CU. 
Sft  Tranter  v.  Saaamento.  SI  CU.  St5;  Barnett  v. 
CantnOcataOoaDtr.nOaLTT;  Orowell  v.  Sononut 
Oountf,  tt  Gal.  8U;  Hultuaa  v.  San  Joaquin  Ooim« 
tr.aosLtfO. 

A  muDlolpal  oorporatton  doea  not  Insure  tts  ottl- 
sens  asalnst  damage  from  works  of  tts  ocmstruo- 
Uon.  It*  obligation  and  duty  In  such  reapeot  regulr- 
Inv  only  the  eierelte  ot  reasonable  oars  and  vIbI- 
lanoe.  UabOlt)'  ean  only  be  predloated  upon  tta 
naglaot  or  mlsoonduoL  Jennej-  v.  BiooUth,  UD  H. 
T.iet 

The  mle  that  Iheie  Is  do  Implied  UahUltr  for 
dsmares  DeoeasarilT  ooeaMooed  by  the  oonsbuo- 
tlon  of  a  munlolpel  trnpTOvemeat  Is  snbjeet  to  the 
quallfleatloa  that  a  llabaiQr  arises  for  an  damacee 
not  neoeesarllr  lootdent  to  tbe  work,  aod  wblohare 
obai^eabletotba  Improper  <w  nnskllltul  manns 
of  eieoutlag  it^   Denver  v.  Bhodee,  V  Oolo.  lU. 

To  determine  whethN  there  is  muololFal  re- 
sponslbiltt;,  the  inquiry  must  be  whether  tbe  de- 
partment whcee  mlsteamnce  or  nonfeasuioe  is 
oomplalned  ot  Is  s  part  ot  Ihe  msohlnery  for  oar. 
rylng  on  the  munlolpBl  government,  and  whether 
It  was  at  the  time  eiaxaaed  Id  the  dhohirge  of  a 
duty  or  oharg«d  with  a  duty  primarily  resting  apoo 
the  dty.    PetteuKlll  v.  Tonheis,  lU  N.  T.  BH. 

A  muololpal  corpoRtlon  Is  not  liable  for  oml^ 
BloDS  of  duty  Imposed  apon  an  offloar  by  law,  bow< 
ever  Injurious  they  may  be  to  others.  Tlgo  Twp> 
V.  Knox  Oaun^.9  West.  BepL  ffD.  Ill  Ind.  IM 

An  nnlnaorporated  town  la  not  lisble.  even  where 
a  olty  prima  taole  would  be.  tor  the  unauthorised 
and  Illegal  acta  of  Ita  aSoerB.  even  when  acthig 
within  tbe  soope  of  tbdrdntMa.  Seele  v.  Deerlng, 
i  Mew  Bog.  Bep.  65L  n  He.  MS;  Brown  v.  Thttl- 
haven.  eSHe.  KB;  Bmall  v.  OanvlUe,  SI  Ma.  8BB. 

But  an  oalnoorpoiatal  town  may  beoome  Uatde 
when  the  aol*  oomplalned  of  were  lUagal,  bntdon* 
under  dlieet  anthorlCy  previously  oonfesied  or 
subsequently  ntiOed.    Beete  v. 


See  also  12  L.  R.  A.  ISO. 


Sic 


ILuMB  SnpRHm  JuniouL  CknrBT, 


general  ststnte  tathorlzlng  tonus  In  Ibdr  cor- 
porate capadtj  to  lay  out  or  conatruct  dnins 
or  Mwere,  u  tbere  la  respecting  ways.  It  ii 
only  when  aucb  drains  have  been  constructed, 
and  persons  have  paid  for  connecHng  nitli 
tbem,  as  provided  Id  sectioa  9,  Ibat  Ibe  Town 
becomes  reapoDSible  In  regard  to  maintaining 
and  keeptns  the  same  In  repair,  and  sssumeB 
responsibilitlea  Id  reference  thereto.  Blood  t. 
Bnngirr,  66  Me.  164:  DarUngr.  Banoor,  USTSm. 
110. 

PiovUlon  being  made  by  General  Statute 
Law  for  tbe  layiag  outand  coastrucllon  of  pub- 
lic drsins  and  sewers  bythenmcidpsl  officers, 
DO  sucb  authority  can  properly  be  claimed  as 
neceBsarily  incident  totbeTown  in  the  exercise 
of  Its  corporate  powers,  or  the  performance  of 
lis  corporate  duties.  The  municipal  officers  In 
the  pcrfonnance  of  these  duties,  and  in  the  ez' 
ercise  of  ibe  authority  with  which  tbey  are  in- 
rested  by  geoerai  Isw,  act.  not  as  agents  of  the 
Town,  but  as  public  officers,  derlHn?  their 
power  from  the  sovereigu  aulhority.  They  act 
Uf  on  Iheir  own  responsibility,  and  are  not  sub- 
ject either  to  the  coDtrol  or  direction  of  the  In- 
babitants  of  the  Town,  hut  aresn  independent 
board  of  public  offlcera,  TMted  b;  law  with  the 


control  of  bH  matters  within  their  Jurisdiction 
and  performiDg  duties  imposed  by  genenu 
laws.''  Brimmer  t.  Botton,  102  Haas.  93;  Btir- 
rili  T.  Auaxuta,  18  Me.  118,  1  New  Eng.  Repi 
667;  Woodixek  t.  Calait,  66  He.  383;  EttM  v. 
China,  tupra;  Lemon  t.  NewUm,  134  Mass. 
479;  Child  T.  Boiton,  4  Allen,  41;  Tindl^  r. 
8aiem,  187  Masa.  ITS,  174;  Uiuhingy.  Bedford, 
133  Mass.  S2S. 

Though  chosen  and  paid  by  the  Town,  and 
tor  many  purposes  lis  agents  (a*  In  making 
contracts  within  tbs  scope  of  their  aulborlty 
about  the  affairs  of  the  Town,  or  acting  nndeir 
the  direction  of  tbe  Town  in  matters  pertain- 
ingto  Its  corporate  duties  (Deai\e  v.Bandotph, 
183  Mass.  475),  yet  these  officers  do  not  Bustaln 
this  relation  In  NfercDce  to  these  particular  dn- 
tlesln  question.  In  this  respectlbey  are  apart 
of  the  municipal  goTemment  in  tbe  perfor* 
mance  of  tbeir  public  duties,  and  are  not  serr* 
ants  or  agents  of  the  municipality  hj^  whom 
ihey  are  chosen  and  paid,  renderiDg  their  prin- 
cI[m1b  liable  for  tbetr  acts,  any  more  than  era 
oiQcers  of  a  fire  department  (BurriU  r.  Av- 
gvita,  78  He.  118,  1  Ifew  Eng.  Rep.  697;  Btff- 
ford  T-  JftM  Be^ori,  16  Gray,  397);  or  aurvey- 
"  of  highways  and  street  oommiasiQaen  whea 


r,  Calais,  n  Me.  2S1,  and  oaaea  there 


Woodoook 
«lted- 

A  city  It  not  raaponslble  for  tbe  nesUgenoe  of  Its 
police.  Bord  T.  Phllsdelphla  Ins.  Patrol.  5  Oent, 
Bep.  XSS.  US  Pa.  ON. 

A.  munnlpal  oraporatlon  It  not  liable  for  tbe 
WTonffful  or  DegUsent  aola  of  Its  polloe  or  otbar 
otBoeit  In  the  exeoatlon  of  poweis  oonferred  upon 
the  oorporatlon  oi  oOoera  tor  the  public  Kood,  and 
not  tor  prlrata  oorpoiate  advantaxe,  unless  made 
Uable  br  statute  law,  eipresslr  or  bj  ImplloaUon, 
CkrrlnrtoD  t.  BL  Loula,  4  West.  Bep.  tU,  SB  Ho.  lOa 

Ky.  Oen.  Blat.  ehap.  1. 1  5,  making  ■  cttr  llabbi 
for  damaset  doiie  to  proper^  therein  br  riotous 
and  tumultitona  a«embIaKea  of  people,  does  not 
autnorbe  a  teoovery  asatnst  a  olty  tor  personal  In- 
jury resalMng  from  the  malfeaSBnoe  or  negllsenoe 
of  poUoe  offloen.  Jolly  t.  Hawesrllle  (Ey.J  II  Sy. 
L.  Hep.  477- 

SlDoe  poUoeregulatloiitof  soltyareaotmadeOT 
entoroed  tn  the  Inteiest  of  the  city  In  Its  oorporate 
oapaelty.  but  in  tbe  Interest  ot  the  public,  tbe  city 
It  not  liable  for  tbe  acta  ot  tin  oBloers  In  attempting 
.    Culver  T.  Btreator, 


•  L.& 


L.>n,u 


ts  ot  the  cnoets  ot 


A  city  to  not  liable  lor  the  i 
tbe  Bre  department,  unless  by  statute,  or  unless 
tbe  olty  (ovemment  ezpreasly  ordered  the  act. 
Burrlll  T.  AnrWa.  1  Mew  Bn«.  Bep.  «T,  78  Ue.  lU; 
«nibe  T.  8t  Paul.  M  Hlnn.  4ia. 

AoHyls  not  liable  for  InJurlM  onused  by  tbe 
aegrllfwit  dHrlns  of  a  llie  eugtnebyan  employi  of 
the  flte  department.  Boyd  v.  Philadelphia  Ins.  Pa- 
trol. B  Oent.  Bep.  E86.  iiB  Pa.  ceo. 

AoUyltnotllalde  torUie  ne^lgenoeor  vantot 
iklllotKseiTllenKlneeF  bi  tbe  performaaoa  ot  a 
4aty,  tliebenefltof  wblohlsta  aoorue  solely  to  an 
tadl*tdiial,andDottotbeottrbi  tia  ocrporBteea- 
paoltr  and  eo  the  defendant  eitTle  not  UaUe  tor 
tbe  mittake  ot  Ite  engineer  In  tooorreotly  Intonn- 
biKtba^atntWastotbeestaUIsbed  wMtmia  tbe 
etmet  adjacent  to  bis  lot,  thoaffh  an  Mdtnanoe  <a 
the  ohy  made  It  Ut  dntr  to  lire  MMb  Intonnatlon, 
toranaeMd  fee  to  be  paid  by  tbe  parson  dedrfaic 
tt.   Waller  r.  DubaqiM,  SB  Iowa,  ML 

A  dty  la  not  liaUe  tor  tbe  neBllgenoe  ot  a  dtttrfcit 
•nrveyor  tn  locatlnc  tbe  line  of  lota,  by  reason  ot 
wblcb  a  lot  holder  was  oompelled  to  rebuild  his 
aans&    Boy4  r.  Fbtlsdelpbla  Ina.  PUnit,  nipra, 
SL.RA. 


A  municipality  employkMT  a  competent  emslneer 
to  plan  a  change  ot  the  channel  ot  a  river  Is  not 
Uabte  tor  bis  oreislffhta  or  mItJudgineDtB.  Dia- 
mond Hatch  Co.  T.  Kew  Haren,  8  New  Ins.  Be«>. 
Ift,  U  Odpti.  Eia 

Wbeie  ample  provision  was  made  tor  ordinary 
floods  In  mob  work,  a  munlolpaUty  la  not  Uabie  tor 
daniaiest>y  an  extraordinary  flood,  Anextraordl- 
nary  flood  may  be  one  that  happens  so  rately  that 
Ittsnottobeexpeoted.    IbftL 

A  otty  It  not  liable  for  Injnries  resultlns'  to  a 
trsveler  upon  Ua  highway  while  attempting  to 
erOB  a  drawbridge,  from  Ibe  momentary  neirli- 
genoe  ot  the  gateman,  wtiere  It  baianppUadasuf- 
flelent  draw  and  anltable  gatee.  and  has  employed 
•Dllable  peraoDS  to  manage  them.  Buttetfleld  r. 
Boeton.  1  L.  B.  A.  M7,  W  Mass.  tIA. 

A  municipal  corporation  la  not  liable  tor  tbe  er- 
rors or  negUg^toe  ot  its  oflloeia  In  levying  assen- 
menis  tor  street  Improvements.  Hontgomery 
County  r.  FuUen,  t  West.  Bep.  IH,  Ul  Ind.  iia 

Tbe  dty  Is  not  liable  tor  tbe  acta  ot  a  constable 
who  has  unlawfully  telaed  and  told  real  property 
for  oKy  taxes,  and  paid  tbe'  proceeds  Into  tbe  dty 
beaaury,  without  noUoe  ot  Ibe  eirouastaDoeB  to 
tbe  municipal  authorities,  unless  tbe  mnniolpal  an- 
tborltles  suthorlied  the  sale  or  artanrarda  ratlfled 
It.  Bverson  r.  Syracuse,  1  Oent.  Hepu  710, 100  If.  Y, 
6J7. 

Under  the  North  Ctarotlna  Constltullon  and  stat- 
utes, a  d^  which  has  built  a  dty  JsU  or  prison  un- 
der autborityot  tbe  law,  and  bsa  furnished  tbe  ueo- 
eassry  and  eomtortaUe  suppUsa,  Is  not  liable  to  a 
prisoner  for  InJnrlM  cauaed  by  negleot  ot  the  JaOer 
to  fumldi  iaOolsnt  fltes  or  beddothlng.  tbe  dty 
baring  DO  Dotioeot  snob  negleot  Hofllt  r.  Aafae- 
rille,li»N.am. 

CWtsrinsUnewarnon-naMKv. 

A  mnnlolpatjtr  Is  not  Uable  for  legWatlre  or  ]n. 
didal  acts.  Dooler  v.  BolUvan.  11  West  Bep.  818, 
lUInd.4n. 

A  nranldpal  oorpoiaUon  It  not  liable.  In  the  ab- 
tenoe  ot  statute,  tor  negligence  of  tbe  ofllcar  ot  s 
private  corporation  over  whicb  ttscontrol  Is  purely 
legWatlre  or  public  OoeB  v.  Butler  (PU  1  O^M. 
Bep.  ESB. 

Nor  to 


IBuiaKB  y.  IxHAxnAKTB  or  Hoar. 


Ml 


maUng,  rendrhig  ia  otherwise  perfonulog 
(belr  official  dutu  npon  highwavi  or  itreets 
KSmaa  T.  DatuoilU,  61  He.  860; 


CaM*.  W  He.  985;  Walcott 
AUen,  101;  Amuy  ▼■  Leuetl,  08  Uau.  STO); 
liealth  i^cetB,  or  municipal  offlcen,  In  Utedis- 
cbuge  of  Uteli  duties  In  relation  to  contagious 
diseuei  {MiteMl  t.  BodOand,  53  He.  118; 
Avwn  T.  FinoUoMA,  SB  He.  402;  Barbour  t. 
Witaorth,  tn  Me.  294);  or  police  offlcera  (CM* 
v.  POrOand.  OS  He.  881;  Buttriele  t.  Lowtil,  1 
Allen,  172);  or  overseen  of  Ihe  poor  {Farring- 
tim  T.  Avton.  77  He.  406;  New  Bedford  t. 
Tauniim,  0  AUeo,  SOT},— In  all  of  whlcb  there  is 
■n  absence  of  corporate  Uabilitj;  nor  can  third 
persona,  injured  either  bj  the  negligence,  care- 
lettneM  or  nnskiUfulnesa  Of  sucb  Offlcen  ivbile 
In  the  peiformaoce  of  dutka  Imposed  npon 
Ibem  t^  the  slatntea  tn  ■nch  cases.  Invoke 
againat  tbeb-  monlclpallty  the  rule  of  ntpon- 
■diat  tuvfrior. 

Tha  lialiUitiea  of  municipal  corporations  for 
4m  torts  or  negligent  acts  of  tbek  officers  are 
flud  bj  statute.  They  are  to  be  held  liable 
for  the  negligence  or  misconduct  of  their  of- 
ficera  only  when  made  so  b, 
the  act  cot  of  wtdch  the  c 


within  the  scope  of  their  oorporatepowen.  and 
was  directlj  and  expressly  ordered  bj  the  cor- 
poration. Biariil  r.  Auffvtia,  WeaUoek  t. 
Citiau  and  AnOiong  t.  Jr^ams,  supra;  Deatur, 
Rando^A,  183   Mass.   47S;   Setk   t.  Dtaring, 

A  case  verv  analogons  to  this  in  principle  li 
(huMng  r.  B»((fard,  125  Hasa.  62d.  There,  by 
statute,  the  selectmen  of  towns  were  autfaorized 
to  establish  and  maintain  such  public  drinking 
troughs  and  fountains,  within  the  public 
highways  of  their  towns,  "  as  In  their  Judg- 
ment tue  public  necessity  and  convenience 
may  require;"  and  the  towns  were  authorized 
to  raise  and  appropriate  money  to  pay  the  ex- 
pense thereof  "These  provisions,"  says  the 
court,  "  make  the  selectmen  a  board  of  pnbllo 
officers  charged  with  this  duty;  they  are  not 
agents  of  the  town,  but  they  represent  the  gon< 
eral  public." 

And  the  coort  further  held  that  the  (owns, 
in  their  corporate  (opacity,  bad  not  been  given 
the  right  by  statute  to  construct  drinking 
'trou;^ bs  in  the  public  highways,  and  that  the 
"town  cannot,  therefore,  be  charged  with 
having  created  a  nuisance  from  which  tha 
plaintiff  soSered  special  injury." 


«CaFDbiiocttsiaater.  lloDade  v.  Chester,  lo  Cent, 

Bep.TTS,UTFH.4I4. 

A  oltr  la  not  liable  for  oonsequeoMaldamaraTe- 
— iitiny  trom  an  Improyement  made  in  the  street, 
tbe  fee  of  wbloh  !■  in  the  dVt,  provided  tlie  im- 
'  '  tba  auiotloo  of  the  Lerlslatuie. 
pi.  Oo.  v.  Cbloaso,  OB  V.  8.  OK,  »  L. 


Hany  of  the  powers  oonterred  on  munlolpai  oot^ 
poratknis  am  of  a  puhUo  charaoter,  tor  the  non- 
•zeoatlon  of  whloh  the  oorpomloii  Is  not  Usble  In 


KUO.VB. 

Lee«l  tte^lcenoe  oannot  be  preOtoated  of  an 
-omlBlaD  by  a  munlolpel  oorpotatlon  to  do  what  It 
kad  DO  legal  Kgrht  to  do.  Teeder  v.  Little  SUla,  1 
-OSDt.  B^  Bit,  100  M.  T.  sia. 

A  raooverj  oan  t>e  had  against  a  mnnlolpal  oor- 
pocatioa  011I7  wher«  ii  negligently  performs,  or 
negUceDtlr  falli  to  perform,  a  dutr  In  Ita  nature 
— '  "--■-■    -id  then  only  in " ..--.-.- 


LB.A.m.mind.IM. 

A  dtj  Is  not  Uable  fordemngee  eaiued  by  the  fall- 
tng  of  a  wall  left  standing  after  a  bnlldlng  was 
borned  which  beloosed  to  a  private  owner,  al- 
t^ngfa  tt  hod  been  Dotlfled  of  tlie  toot  that  the  wmU 
was  dananroQS.    IMdL 

.  a!  oorpoiatf  on  Is  not  liable  for  Injurlee 
1  by  an  individual  who  falls  Into  a  sewer 
Wideblsin  process  of  oonstruodon  by  the  munlal- 
palsaUiOtltlM,BDd  la  left  by  them  unguardad.  In 
Oe  absenoe  of  any  statutory  provision  making  It 
Uable  tor  ttw  neglect  ot  Its  ol&cers.  Ohope  r.  Bu- 
■elm,  *  Ik  B.  A.  «!S,  n  CU.  tsi. 

A  dty  le  not  liable  tor  damages  for  the  loee  ot 
property  by  &re  resulting  from  the  supply  pipes 
of  die  cdtywBlerworka  becoming  filled  with  mud. 
ttiron^  tbe  negUgenoa  ot  the  ottr  cffloeis,  so  that 
wster  (or  exttngolahlng  the  Are  oonld  not  tie  ob- 
Wned,   HendelT.  WhMUng,  ttw.  Va.XSB. 

Hot  Is  It  liable  for  loss  by  fire  wblcb  resulted 
from  ttta  negleot  and  rotanl  of  the  municipal  su- 
thoeMes,  after  having  full  knowledge  of  the  faota, 
ts  prevent  the  ereotlon  ot  a  wooden  bufldrng  with- 
Id  Ore  limits  fixed  by  the  oidlnanoee  of  tbe  oltr. 
udsr  power  givan  by  Ita  charter.  Iffinea  T.  Ohar- 
ktte.  1 1-  B.  A.  SU.  T>  Kloh.  »8. 


In  the  use  Of  a  street  railroad.  IHohlgBn  Otr  t. 
Boeckllng,  UC  Ind.  W. 

Nor  for  the  breaking  of  plate-glasi  doors  In  a 
boUdlng,  mused  by  tbe  firing  ot  an  anvil  on  tba 
IFourth  of  July,  with  the  permission  of  the  mayor. 
In  violation  of  an  ordlnsnca.  Wheeler  v.  F^. 
mouth,  lU  Ind.  US. 

Nor  for  damages  lustained  by  an  individual  from 
theflrlng  otaoannon  oo  Boston  Oommon,  wbloh  Is 
held  by  tbe  olty  tor  tbe  pnbUo  benefit,  and  not  for 


such  firing  was  under  a  Uoense  from  the  iMi  m 
tborltlea,  whaterer  might  be  the  liability  of  a  prU 
Tate  land  owner  irho  gave  a  lloense  (or  the  firing 
of  osnnon  upon  his  premises.    Unooln  v.  Boston,! 
L.  B.  A.  tST,  and  noes,  lU  Mass.  ffn. 

Ihodty  is  not  liable  tor  damageaforpwsonalli^ 
jurlee  siiflered  tiy  amlnorrunnlngagalnstatMrbed 
wire  stretched  aoroas  a  porUou  ot  one  ot  ita  aOreets 
by  the  street  commiasloner.  even  with  the  aanctloa 
ot  the  mayor,  when  no  ordinance  authorised  then 
to  Blietoh  IL  Thrush  v.  Cameron,  4  West.  Bep.  tn, 
a  Ho.  App,  SK 

Qrantlng  a  right  of  way  On  a  Street  tor  a  railway 
by  a  muolclpallty  does  not  create  Bllablllty  against 
it  for  damages  ooeasloned  by  a  oorporatJon  eze^ 
oising  the  rights  so  gnLnt«d.  Tha  liability  in  suoh 
oases  Is  against  snob  oorporatlon.  Soreosen  r, 
Greel^,  10  Oolo.  8S». 

Huniolpalitles  may,  m  oertaln  coses,  cast  the  ra> 
sponalblllty  upon  Independent  oontracCon  who 
negligently  caoaethe  Injury.  Lancaster  Ave.  Imp. 
Co.  V.  Bboada,  8  Cent.  Bep.  Sll,  US  Pa.  977;  Herrlnga 
tonv.lAnilngl>urgh,lll}N.  T.  llfi. 


A  otty  Is  not  liable  for  peraooal  Injorlee  or  deadi 
oauspd  by  the  falling  ot  a  wall  standing  on  private 
property,  in  tbe  abeenceotanyitatutory  provision 
making  It  the  Imperative  duty  of  the  city  to  oanae 
Ita  removal.  Klley  v.  Kanau  dty,  S  West.  Bep.  aa, 
HTKaUB. 

A  munlolpality  ta  not  Uabta  (or  the  death  lA  a 
child  who.  having  oUmlMd  upon  barrels  npon  aslde- 
Wnlk  to  slide  down  an  awning  post,  misses  his  hold, 
falls  to  the  ground  with  the  topmost  barrel,  and  la 
killed.  Oaughan  v.  Philadelphia.  U  Cent.  Bep.  Itt, 
UBPa-Ua, 

Tbe  aty  ot  Los  Angeles  li  not  Uable  for  damagsa 
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HUH>  SUFREHB  JuDIOUIi   CoUBT, 


Of  eoona,  the  nilo  we  bare  been  eoaeld- 


otber  ooipontiooa  ere  niblect,  for  negligence 
Id  menegiDg  or  dealiog  wiUi  proper^  Deld  b; 
them  for  thm  own  advantaKe  or  emolument, 
and  not  in  the  discherge  or  public  dntf,  nor 
for  the  direct  and  immediate  nee  of  the  public. 
MoMlton  T.  Searboremb,  71  He.  869,  and  cases 
there  died.  Thagerr.  Bolton,  IS  Pick,  fill; 
Hand  v.  BfooUine,  120  Mass.  834. 

Nor  li  tfalfl  case  goTemed  by  the  principles 
enunciated  in  another  clau  of  decUions,  wbere 
cities  ecd  other  nmnlcipalllieR  taaTe  been  held 
chargeable  for  negligence  in  the  conalruction 
of  seners,  or  other  particular  works,  on  ac- 
count of  tame  provision  Id  their  charter  or  or- 
dinaocea;  or  where  authorized  by  Eome  special 
atatLite  to  construct  sucb  works,  and  from 
which  to  receive  profits  aa  a  private  corpora- 
lion  might;  and  when  they  have,  therefore,  as- 
eumed  duties  and  liabilities  by  the  acceptance 
of  ohligationa  not  imposed  by  genera!  law,  as 
in  the  casei  of  Mvrphy  v.  LouteU,  134  Mass.  564; 
fnteTi^r.LtXMff.  104  Hans.  IS;  CMldv.BoiUm, 
4  Allen,  41,  S2;  Merrifield  t.  WoreeOer,  110 
Mass.  218;  (Mxttr  t.  Wtnvtita;  103  Maai.  BOO. 


And  see  aim  .SU  t.  Bo^on,  128  Haas.  866, 850; 
Tindl«y  r.  Baltn,  1B7  Man.  172;  Bigelow  t. 
Sandolph.  14  Gray,  S4S. 

In  aucb  caaea,  tne  work  is  not  purely  for  tba 
direct  and  immediate  nw  of  tbe  pubuc  alone, 
bat  partlycommercialin  its  character,  in  which 
some  benefit  accrues  to  tbe  monicipeliLy  1^ 
way  of  Gonaiderotioa  for  tbe  couTenienoes  af- 
foraed  to  tbose  who  am  willing  to  pay  tm 

Thi»  in  Bmery  t.  LoteeU,  tupra.  Gray,  J., 
says:  "A  municipal  corporation,  voluntariij 
accepting  a  statute  which  authonzes  It  lomak* 
common  sewers,  and  to  assess  Ibe  expense 
thereof  on  lands  benefited  thereby  .is  not  exempt 
from  liability  to  private  acllona  by  peiaons  in- 
jured by  its  negligence  in  exercising  the  power 
so  granted  and  accepted,  to  tbe  same  extent  aa 
it  u  in  tbe  performance  of  duties  Imposed 
upon  It  by  general  law.  exclusively  for  publie 
purposes,  and  without  its  corporate  assent." 

It  Is  there  beld,  ai  also  In  C/aUt  t.  Batton, 
wupra,  that  after  a  common  sbwer  bas  been 
constructed,  and  become  tbe  property  of  tb« 
municipality  under  special  authority  confflrred 
and  accepted,  it  then  becomes  the  duty  of  audi 
municipality  to  maintain  and  keep  the  nm* 


eanaed  to  private  propertr  situated  wltbln  Its  oor- 
porata  Umlta,  thiouffh  a  sudden  overflow  of  (lie 
waters  of  the  Loa  Anafllea  Biv«r.  Koore  v.  Loe 
Anseles,  It  OO.  SSI, 

A  cItT  la  not  liable  for  an  Injiur  to  a  boy  from 
the  faU  of  a  Ifbert;  pole  oaused  b;  an  extrmordl- 
narr  whld.    KOashnaj  v.  Zimmerman.  OB  Pa.  £8T. 

WmlettMiWv  Kolils  onltifor  Om  otm  rueUomca. 

A  mnntolpal  oorporatlon  k  requlied  to  azeonte 
the  work  of  ooQStructlng  m  public  Improvement, 
sueb  as  a  sever,  In  a  careful  and  sldllful  manner; 
and  If,  by  reason  of  tbe  uarlect  or  want  of  skill  of 
tbe  persons  enffa^red  la  tbe  work,  property  of  a 
olclzeu,  built  with  referenoe  to  an  ealablisbed  grade. 
Is  iojured  bj  surfaoe  water,  the  proper  channels 
for  tbeflov  of  wblcb  are  obstructed,  the  altyk 
liable.    Denver  v.  Btaodea,  fi  Colo.  CU. 

Where  a  olt7  DonMruom  a  sewer  uegllgentlr,  tt  Is 
liable  tor  mjurlea  resulting'  tberafrom,  wltfaout 
proof  that  tt  had  notice  of  tbe  deteota.  Fort  Wayne 
T,  Ooomba,  S  TeaL  Rep.  tSt,  lOT  Ind.  lb. 

It  Is  liable  for  Injuries  resulting  from  a  sewer  suf- 
fered to  remain  out  of  repair,  and  two  rears  out  of 
repair  la  sufBoknit  to  ohari:e  It  with  notice.   RM. 

Tbe  eoDsOuetlon  and  repair  of  sewers  accord  log 
to  the  general  plan  adaplad  are  slmplr  mloEsterlaJ 
duties,  for  n^llffenoe  In  wbloh.the  muulclpolltr 
mar  be  sued  br  a  person  whose  property  Is  tberebr 
Injured.  Johnston  t.  Diet,  of  Oolnmbla,  118  Q.S. 
IS,  30  U  ed.  Tt. 

Vbete  a  mnnldpetlty  puta  into  execution  a 
eoheme  of  Improvement  by  which  surfaoe  water 
eoUeoted  from  a  larse  area  Is  prevented  from  fol- 
lowing the  grades  of  the  streeta,  and  Is  carried  br 
artlflotal  meana  from  where  It  would  otherwise  be 
dlsoharged,  and  made  to  flow  onto  the  land  of  one 
person  In  ease  of  the  lands  of  others,  there  an  aa- 
ttonable  wrons  la  oommltted,  UlUar  v.  Uurrlslowo 
or.  JJ  June  80, 18Da 

It  has  DO  right  by  artJflolal  drains  to  divert  sor. 
eaea  wator  from  tU  natural  oourse.  and  throw  It  m 
a  body  large  enough  to  do  substantial  Injury  on 
land  wbera  It  would  not  go  except  for  auob  arCUl- 
elal  dratna.  altbou^  the  work  Is  done  tor  the  Im- 
prorement  or  oonttructlon  of  a  highway,  Ftold  v. 
Weat  Orange, «  N.  J.  Bq.  U8. 
•  L.R.A. 


JfuntefpoUtv;  uhmHnlils  for  tutfieel  of  ttM  offietn 

Where  It  has  under  Its  charter  the  care  and  ooo- 

troi  of  tbe  public  streeta  with  general  authority  ta 
make  Improvements  therein,  it  Is  liable  for  Inlurle* 
resulting  from  the  negUgawe  of  Its  <dDoerB  and 
agents,  allhough  by  lla  charter  the  work  was  r»- 
qulred  to  be  done  by  contract  Welter  t.  St.  Paul. 
40  Ulnn.  tfO;  dine  V.  Cnaosot  aty  B.  Oo.  41  Ia. 
Ann.  icm. 

A  corporation  It  reoDoncfble  for  tbe  tortlont  aoM 
of  Ita  agent  done  In  the  line  of  bk  employmaat 
and  m  the  exeoudon  of  the  anthotlty  oonferrsd. 
although  such  oorporatloD  did  not  directly  an- 
tborise  the  wrons  acdon  or  eutMequenUy  ratt^  It, 
Wheeler  *  W.  Uf  g.  Ool  v.  Boyce, »  Knn.  WO. 

Tbe  Board  of  Public  Works  of  tbe  District  of  Oo- 
lumbla  Isapartofandan  agency  of  that  mnnlot- 
pal  corporation.  The  oorporatlon  Is  liable  for  Ita 
acts  or  omlsalotia.  Barnes  v.  Dlitrlot  of  Columlda, 
nU.  a.Ua.2SL.ed.  4M;  Maxwell  V.  Dlstrlot  of  Oo. 
lumbIa,nC.8.SST.  XSL.ed.4tf;  t>Bnt  T.  District  of 
Columbia,  91  U.  8.  Ee7,  33  L.  ed.  WA 

What  a  public  corporation  or  oncer  Is  empow- 
ered to  do  for  others,  and  It  Is  beuedclal  to  them  to 
have  done,  tbe  law  holds  It  tbat  be  ought  to  do. 
Mason  v.  Pearson,  EO  C.  B.  ft  How.  EtS,  13  L.  ed.  UB. 

Adty  Is  liable  for  the  negligence  of  llsageota  1b 
the  performanoe  of  a  public  duty.  If  the;  sre  speo- 
lally  employed  by  the  city  for  the  particular  woi^ 
and  are  notactlngasputilla  oOoeie.  Mulcalms  v. 
Janesville.n  Wla  U. 

A  supervisory  oontrol  over  die  work,  and  thft 
discretionary  power  of  the  contract  Itself,  Otab- 
Ush  the  relation  of  principal  and  airMit  between  tba 
city  and  lis  contractor.  In  such  caae  the  rule  la  that 
the  employer  ts  liable  for  tbe  negligence  or  mla- 
oonduct  of  the  contractor,  Denver  t.  Bboi!ka,t 
O0I0.IH. 

Liability  at  muDlaipallUss.  See  notu  to  Roldn. 
son  V.  Bohr  (Wis.)  E  L.  EL  A.  SBl;  Nelf  v.  " 
(Maas.)  S  L.  B.  A.  EOO;  Protestant  Bplsoopal  O 
V.  Anamoea  (Iowa)  X  L.  B.  A.  BOO:  Anderson  T. 
(Indj  X  L.  B.  A.  T12:  Lincoln  v,  Boston  (Ham. 
B.A.  XI:  Cbope  v.  Burcha  <ClaL>  4  L.  B.  A.  SK  ( 
en  r.  England  tind.1  G  L.  B.  A.  B8:  Culver  V.  8 
tor  aiLj  e  U  B.  A.    nm  Bates  v    ~ 


HiLU  T.  BakhaU). 


b)  lepafr,  and  for  an;  Detect  of  wblch  U 
wonla  be  liable  to  any  person  injured. 

And  sncb  have  been  the  decisions  of  oiirown 
conrt  in  Blood  Y.  Bangor.  68  Me.  IM:  Darling 
r.  Bangor,  68  Me.  110,  and  EOa  v.  China,  66 
Me.  407, — la  reference  to  tho  liabUily  of  towns 
in  maintaininf;  and  keeping  in  repair  public 
drains  and  sewers  after  the  same  have  been 
roDstmcted  bj  ibe  muoicipal  officers,  and  tlie 
(own  bat  received  compensation  from  peraona 
for  connecting  wilh  the  same,  under  %  9,  chap. 
16,  Rey.  Stat.,  wbich  providea  that,  "  after  a 
public  drain  is  consirui^ed,  and  anv  peraon  baa 
paid  for  connectinf;  nitb  it,  it  shall  be  con- 
itantly  maintained  and  kept  in  repair  by  the 
town,  M& 


The  allegations  In  the  plaintiff's  dedaratloD 
have  refeietice  only  to  tbe  acU  of  tbe  "Town 
wbile  in  tba  course  of  conatructinK  a  public 
sewer,  .  .  .  underand  bT  Tlrtueof  [hestatiitea 
of  this  Stale,"  and  not  W  aoy  dereliction  of 
duty,  OD  tbe  part  of  the  Tonn,  in  maintaining 
or  keeping  the  same  in  repair  after  its  con- 
BtnictioQ  Dj  tbe  tribunal  authorized  bj  th« 
general  statute  to  conslruct  it. 

The  Town  la  not  liable  in  tort  for  damages 
resulting  to  the  plaintifl  from  tbe  work  done 
by  its  officers  la  the  discharge  ot  a  public  du^ 
Imposed  upon  them  by  a  general  law. 

Ptainiiff  nontuiL 

Patera,  Oh.  J.,  and  VirgiD,  IdVb^  and 

JJ.,  concurred. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


EUeo  Hooper  BARNAJID  gt  aL 


1.  If  »  wUl  glT—  *  portloB  of  whatoraa- 
of  ta«t»tor*a  estmte  remains  at  the  deatb  of  a 
pBnon  named  to  certain  persona  In  fee,  and  tbe 


■vmalnder  tosuoh  uma^beUTlnr  of  tbeob<W 
dren  of  certain  other  persons,  "  tbe  laaue  at  any 
deceased  legatee  to  take  Its  parents  laffeoy."  the 
latter  claiiie  will  be  confined  In  Its  operation  to 
the  scoond  class  tunned  and  wUI  not  be  extended 
to  the  first  class,  who,  at  tbe  death  of  tbe  testator, 
will  take  Tsated  intereata  in  tbe  sbarea  given 


Kora— Fcri^d  and  toiMngtnt  remtAnOtn  dtittn- 

A  vested  remalndef  In  land  Is  a  llzed  Intereat  In 
one  person  to  t*ke  effect  In  posaoanlon  after  a  pre- 
ceding estate  or  ■nother  peraon  ttaerem  Is  deter- 
Dilned.    Pan]  v.  Frletaon.  tl  Fla.  fiSV. 

When  tbe  rlgbt  to  the  remainder  Interest  In  an 
estate  depends  upon  some  future  event  wblcb 
mty  or  ma;  not  liappen.  It  Is  a  oontlnsent  remain- 
der.  ItM. 

Tbe  ceoecal  poUor  of  tbe  law  tmd  the  rulea  ot 
InterpretsttoQ  requtie  that  leHaolee  Id  bU  casee, 
unless  dearly  InconsMtont  with  the  Intenllon  of 
die  testator,  should  be  held  to  be  veetcd  rather 
tbna  oontlnaent.  Nellaun  r.  Blabop,  IB  N,  J.  Eq. 
AB. 

WhedieradevlaekTeatod  or  contingent  depends 
Dpon  whetber  tbe  condition  of  tta  taking  effect 
must  happen  sometime  or  mar  never  happen. 
Famam  t.  Famam,  1  New  Bog.  Bep.  SU,  18  Oonn. 
»L 

The  pieoent  capaoltr  of  taldng  effect  tn  poeses- 
stcoi,  It  tbe  poescealoD  were  to  beoome  vacant,  dis- 
tinguishes a  vested  remainder  from  one  tbat  Is 
contingent.  KeroantUe  Bonk  ot  N.  T.  V.  Ballsxd. 
BKj.iSL 

It  Is  the  prceent  rigbt  c*  future  enjoyment 


asnt  before  tbe  estate  limited  In 
aklnei,  wtalcb  dtatlDgulshea  a  vested  from  a  cootln- 
■ent  remainder.  Keouard  v.  Kennud.  1  New  Bag. 
Bep.  118,  n  N.  B.  308;  SuoDeld  r.  Oloott,  SWcet. 
Bep.  IBB.  UD  Ill.8IK:i  Kent,  Com.SOe.  Bee  note  to 
PBinlogtonv.Feoiilngtoa(Ud.)3L.B.  A.  BIS. 

it  h  not  the  unoertalatT  of  enjoyment  In  future, 
but  the  onoertalnty  of  the  rIgbt  to  that  enjoyment, 
wUoh  makes  tbe  difference  between  n  Tcetcd  and 
a  oooUngent  Interest  Wlfrgln  T.  Ferktna,  £  Hew 
A>g.  Bep.  an,  M  N.  H.  ao;  1  Kent,  Com.  108;  Eeananl 
V.  Keoianl,  1  New  Bog.  Bep.  US,  «  N.  H.  806; 
Tandewalker  v,  Bolllns.  1  New  Bng.  Bep.  SUB,  88  N. 
B.  Ml  Brown  v.  Brown,  M  N.  H.  S81;  leiloo  v. 
EawRT.  U  M.  H.  KSi  lAdd  v.  Harvey,  n  N.  H.  SU. 
BUB.  A. 


A  legacy  given  to  one  to  be  paid  at  a  future  tlma 
vesta  Immeil lately;  but  where  not  given  until  a 
oertelQ  future  time,  It  doea  not  vest  till  that  time. 
Seed's  App.  10  Cent.  Bep.  888.  US  Pa.  SU. 

If  Ihereaaon  tor  the  postpooement  latfaeposltloa 
ot  the  fund,  tbe  bequest  In  remainder  vesta  at 
onoe;  but  If  It  Is  In  the  position  of  the  legatee,  the 
remainder  Is  oootlngeaL  SooQeld  t,  Oloott,  » 
Weet.  itep.  188. 180 IIL  «B. 

So  where  testitor  dlreot«d  tbat  bis  land  should 
be  sold,  and  the  prooaeds  divided  and  Invested,  and 
tbe  Interest  be  paid  to  his  grandoblldren,  and  at 
the  end  ot  twelve  years  the  principal  l>e  paid 
over  to  them,  and  provided  that  neither  Interest 
nor  principal  sbould  be  attachable,  tbe  legeclon  are 
vested  and  not  oontlngent.  Reed's  App.  10  CenL 
Bep  888, 118  Pa.  UA 

It  futurity  Is  annexed  to  the  aabstanoe  ot  a  gift, 
the  veeting  Is  suspended;  but  tt  li  appears  to  re- 
late to  the  tlmeof  paymenioQly,  ttie  legao;  vests 
Inatantar,   Boofleld  v.  Olcott,  (upm. 

Ihe  fact  thst  the  IntersBtot  the  romalndennan 
may  be  devested  by  his  death  before  the  death  of 
the  life  tenant  does  not  make  the  remainder  a 
contingent  one.  Uercanllle  BankOtN.  T.  v.  Bal. 
lard.eSN.  T.  181. 

A  gift  wltea  tbe  legatee  arrivea  at  the  age  of 
twenty-one  la  conttngent  beoauae  tbe  event  la  un- 
certain, but  a  gift  at  tbe  death  ot  the  teatalor  Is 
vested  beoause  the  event  la  certain  to  happen. 
Tbomas  v.  Anderson,  tl  K.  J.  Bq.  Sfc  Beatty  r. 
Uontgomery,  Id.  8S1;  Tan  Dyke  v.  Tanderpool.  U 
N.  J.  Eg.  806. 

Tbe  time  of  payment  of  legadee  payable  at  a 
future  time  out  of  persoaalty  doea  not  In  general 
affeot  the  vaaUng,  wbUe  legaolea  payalile  at  a 
future  ttma  out  of  real  estate  do  not  rest  before 
the  time  appointed  tor  payment  unlcB  the  ood- 
bary  Intention  appear.  HawUiM,  Wills,  881;  Pou> 
let  V.  Poulet.  1  Tern.  801:  Daks  of  Chandoe  v.  Tal- 
bot, a  P.  Vms.  661;  Bemnant  v.  Hood,  £  De  Q.  F.  * 
J.  888;  Igwan  V.  Tandersplegcl,  I  Alk.  iTt.)  M; 
airdsall  V.  Hewlett  1  Paige.  M.  E  N.  Y.  Oh.  L.  ed. 
5S1;  Sione  r.  Masaey,  I  Teatee,  688;  Bpeooe  r.  Bob- 


See  also  11  L.  R.  A.  321;  17  L.  R.     A.  664;  IS  Ij.  R.  A.  381;  22  L.  R.  A.  t 


ns 


UABucBxiBRTn  Bdtbxkk  Jcdictal  CkiusT. 


certain  pcHon  to  tneh  u  mar  ba  Uvlnf  of  tbe 
ob&dnD  of  four  oUier  penoiu.  ~  tbe  Ismie  of  ui; 
deooawd  l«tratae  to  tako  lla  parent**  Bhara"  at 
Buoh  penoD**  death,  the  eetote  slven  wiu  be  dl- 
Tl<]ed  into  at  manr  pans  a<  there  are  cblldren  of 
the  tour  penoDi  vbo  an  llrlQS  aod  who  ha  \'e  de- 
ceased. InvlnB  Inoe  who  are  KUl  llTins;  and 
each  living  oblM  will  take  one  part,  and  the  part 
tmreeeotlDs  each  deaeased  ohUd  will  be  divided 
amonr  hli  Ivoe.  excluding  iHue  of  Uvliw  Inue. 
S.  The  worda  "  d«o*aMd  togutoe,"  Id  a  wUl 
grlrlDs  property  to  luoh  of  a  olaa  of  peiaoiu  aa 
ma7  be  llvlDg  at  the  death  of  a  oertaln  penoa, 
~(he  lame  o(  any  deceased  legatee  to  take  Ita  pa- 
TCDt's  legao]'."  mean  a  person  who  wai  wlthiii  the 
fdaasand  who  would  bavabeenalegatealf  ht 


4*  Ttaer«  m^  b«  IntereMa  In  m,  eoBUn 
Ipent  roBUtladar  whiob  are  vened,  aubjeot  t 
the  happenlns  of  the  ooatlnreaar. 


B.  nM word" 

vldizkg  Ukat  la 

Its  parent's  ab 

■Imply  "obUdran,"  but  will  be  extei 

''SiaDdohlldren  **  wfaoas  parenti  a 


I.  Ho  Interact  In  »  eontlnc«i)t  rmnala- 
d«r  will  b«  held  to  vcat  before  tbe  oontln- 

genoy  hastermlnated,  If  them  li  a  oDDtiageooy 
affecting  the  eetaie  as  well  as  one  afleoUng  the 
peisons  who  are  to  t«ke  It,  unless  ihe  teetator 
plainly  In  taided  that  It  should. 
f,  Wliar«  tbm  paraoiu  Intarosttod  In  » 
irlU  Are  nTrcinrttnglj'  muneronai  all  need 
not  be  made  parties  to  a  bill  Hied  for  tbe  con- 
tbereof,  ixoTlded  all  poalbia  interesM 


(JiuMtLiaSEU 


bins,  e  0111  ft  J.  511;  Boberta  r.  Ualln,  i  Ind.  IB. 
AndseeWlllkv.  Boberta,  tS  Ue.  ffir,  which  Ignores 
the  foregoing  distinction. 

The  rule  li  tbe  same  although  Interest  be  given 
tn  the  meantime,  as  In  ease  of  a  lemoy  charged  on 
land  payable  to  the  legBteeattweoty-one  with  In- 
terest from  testator's  death  to  be  applied  for  his 
maintenance.  Buoh  a  legaoy  li  contingent,  Haw- 
Uu,  Wills,  SBb  Pearce  t.  Loman,  B  Tea.  Jr.  13&; 
Parker  v.  HodiRon,  1  Drew  Jt  Bm.  588;  Smltli  v. 
Wiseman,  S  Ired.  Eq.  5U. 

But  the  foregoing  rule  will  yield  to  the  maotfest 
Intention  of  the  testator.  Stone  t.  Hassey,  1 
TeB^tee,  888;  Brown  t.  Woolflr,  t  Tounge  *  C.  Oh. 
lU;  Watklns  r.  Cheek,  2  Situ,  k  BtU.  W;  XurUn  v. 
Phliupson.  8  UjL  Ic  K.  IGT. 

The  point  whloh  determines  the  Testing  Is  not 
whether  time  Is  annexed  to  the  gitt,  but  whether 
It  ta  annexed  lo  the  substance  of  the  gift,  as  a  oou- 
dltloii  precedent.  Where  Uicre  Is  an  aoteccdent 
absolute  gift.  Independent  of  the  direction  and 
time  of  payment,  the  legaoy  Is  vested;  but  where 
there  k  no  substantial  gift,  and  It  Is  only  Implied 
from  the  diraatloo  to  pay,  the  legaoy  la  contin- 
gent, unksa  from  particular  oiraumsianoes  or  the 
whole  face  of  Bm  wDl  a  oontmry  Intention  Is  te 
be  collected;  MoQure^  App.  7S  Pa.  aS;  Bead's 
App.  10  Cent.  Bep.  Sn.  lie  Pa.  UK. 

1^  role  that  where  there  Is  no  gift  but  by  direc- 
tion to  eieoutoiB  or  trustees  to  pay  or  divide  upon 
the  bappenlDir  of  the  event  upon  the  future  tlcr- 
the  legacy  will  not  rest  until  suob  time  (Warner' 
Duiant.  TB  N.  T.  13B),  does  not  control  where  the 
langus^re  of  the  wlil,  although  not  oipreesly  BHylDg 
"  t  give  and  bequmth."  did  plainly  Import  avaeted 
gift  Intended  t«  vest  Immediately  without  refer- 
ence to  Hie  clause  of  distribution.  Smith  v.  Ed- 
wards. 8S  N.  T.  «i:  Colt  T.  Bolstun.  U  Hun,  ESL 

Legaoy  or  gift  vested  end  oontlngent,  dlsttn- 
ffuisbed.  See  note  to  Btsbop  v.  McClelland  (S.  J.) 
1  L.  B.  A.  Ul;  Hyers  v.  Adler  (D.  C.)  1 L.  B.  A-  IK 

Estates;  when  veeted  and  when  oonUngent.  See 
«u>lc  to  CulbretA  y.  Smith  (Hd.)  1 L.  B.  A.  e3& 

TtiUd  rsmnlndns; 
A  vested  remainder  Is  a  flied  Interest  to  take  ef- 
fect Id  poaseeslon  after  a  pnrtloular  estate  Is  spent, 
and  Is  thereafter  Invariably  fixed  to  a  determinate 
peraoQ.   Boofleld  v.  Oloott,  9  W«at,  Bep.  18S,  UO  IlL 


lioatioo  Of  the  particular  estate,  whloh  estat«  is 
to  determine  tv  an  event  that  must  unavoidably 
happen  by  the  ^ux  of  time,  the  remainder  vests 
In  Interest  as  soon  as  the  temalndermaa  Is  In  use 
and  ascertained,  jaorlded  nothing  but  his  own 
9L.It.A. 


death  before  the  determtnatlan  of  the  particular 
I  will  prerentsuoh  remainder  from  vesting  In 
mlon.  HoArthur  V.  aaoCt.llBir.  B.  StO.XS  I., 
ed.  1015;  Sager  v.  Qalioway,  1  Cent.  Rep.  885. 118  Pa. 
UO;  Jfyers  v.  Adler.  I  L,  B.  A.  4Si,  8  Uackey,  SU. 
When  there  Is  no  moment  that  the  remainder- 
nan  In  fee  would  not  have  an  Immediate  right  to 
he  estate  on  tbe  death  of  the  life  tenant,  it  is  « 
'ested  remainder.  Thaw  v.  Bltiihle,  4  Cent.  Bap. 
m,  G  Uaokey,  »>1 

Loe  It  may  be  presumed  that  a  testator  did  not 
Intend  that  any  lntei«it  bequeathed  In  his  Will 
should  lie  dormantoruodlsposed  of  after  his  deAtb, 
or  should  ever  lapse  a  slight  ctroumslanoe  may  be 
sufficient  to  show  that  a  letraoy  Is  vested,  and  not 
oontiogent.    WlUett  v.  Ratter.  Si  Ky.  317. 

Where  a  devlss  was  "to  my  son  D.  and  Ms  hetta, 
indln  case  my  son  D.  should  die  without  lawful 
issue,  I  give  the  eetats  to  my  remaining  ohUdreo.*' 
IS  held  that  the  letter  words  tclated  to  tbe 
death  ot  testator,  and,  that  event  occurring  during 
tbe  lifetime  of  D.,  D.  took  a  vested  absolute  estata. 
Quackenbos  v.  Kingsland.  1  Cent.  Rep.  MS.  KB.  H. 
Y.  128. 

Lwadea  payable  at  a  future  time  obtain  to  ar- 
rive, and  not  subleot  to  condition  precedeot,  an 
deemed  vested  when  thsra  Is  a  person  In  esse  at  the 
time  of  the  testator's  death  capable  of  taking  when 
the  time  arrives,  althoush  his  interest  li  liable  to  be 
defeated  altogether  by  Us  own  death  or  to  be 
diminished  by  future  births.  In  such  cases  tbe 
legacy  or  bequest  takes  effect  on  the  death  of  the 
testator.  Boott  v.  West,  83  Wis.  Wl;  Devlsme  v. 
Hello,  1  Bro.  Ch.  en-.  Middleton  V.  Messenger,  G  Yes. 
Jr.  188;  HalUfax  v.  Wilson,  IB  Vex,  Jr.  188;  Cooke  v. 
Bowen,  i  Tounge  k  C.  Eicb.  SM;  Soott  v.  Bsrl  (tf 
Bcarborough.  1  Beav.  IW;  Looker  v,  Bradley,  S 
Beav,  EeS;  Timiiis  v.  Staokhouse,  S  Beav,  IBi;  Uo- 
Dunald  V.  Bryoe.  I  Keen,  £81;  Byre  v.  Harsden.  i 
Hyl.  A  Cr.  £38;  Oppeuhelm  v.  Henry,  10  Hare,  Ml: 
WlUlams  V.  Clark,  1  De  Q,  *  B.  tTS;  Tucker  v.  Bish- 
op, 18  N.  T.  10!;  Teed  v.  Morton.  00  N.  T.  NB:  Anna- 
ble  V.  Patch,  8  Pick.  BBO;  VerrlU  v.  Weymouth,  08 
Me.  BIS;  Brown  v.  Brown,  M  N.  H.  881:  Toele  v. 
Hathaway.  UB  Haes.  IBl;  Dale  v.  White,  83  Oonn. 
HH;  Newberry  v.  Qlnmao,  19  Conn.  lOL 

A  devise  for  life.  With  remainder  to  the  chlldrea 
of  the  life  tenant,  ereates  a  vested  remainder  In  the 
children,  whether  or  not  they  are  bom  when  the 
will  takes  effect.  Ilie  uss  ot  the  word  "ohlldren" 
makes  the  persons  to  take  as  certain  ••  If  the 
names  ot  the  remaindermen  had  been  glTCD-  It  is 
otherwise  where  the  word  "helra"  Is  used,  imlMS  tt 
can  properly  be  oonstrued  to  mean  ohudren.  Mw- 
oantile  Bank  ot  M.  T.  v.  Ballard,  88  Cy.  <8L 

Tbe  share  oomlng  to  any  ohUd  on  the  deatt  itf 
another  without  lone  baoomes  verted  at  mos  In 


Hnxs  V.  Babxabs. 


RESERVATION  for  the  oplDlon  of  tbe  full 
court  Irom  the  Supreme  Judicial  Court  for 
Soilolk  C0U11I7  (Field,  J.)ot  a  wail  brought  for 
tbe  coiutiuctioD  of  a  daoK  In  tlie  nill  uf  Ben- 
jamin Qorbam,  deceased. 

iLfter  making  several  apedflc  hequarta,  the 
testator  gave  all  tbe  rest  aod  residue  of  hie  es- 
tate tn  tnut  tor  hla  aon,  Beujamlu  Lowell  Oor- 
hsin,  an;  income  or  principal  necessary  from 
time  to  time  for  bii  wants  to  be  paid  orer  to 
him,  and  u|>on  hb  death  Ibe  whole  estate  to  be 
paid  to  bis  issue,  if  he  should  leave  au7,  in  fee 
aimple  diecbarged  from  all  trusts. 

He  then  ptonded  as  follows: 

"If  IT *  -■-    ^ 

of  wbat  I  haVe  giveu  In  tnut  for  him  and 
which  msj  be  remaluing  In  tnist,  and  whatever 
I  ma;  acquire  in  case  he  sbould  die  before  me, 


leaving  no  Issue,  I  give  and  dtstrlbuta  tn  fee 
as  follows;  I  give  to  Mts,  Elizalteth  C.  Dutton 
cue  twelfth  part,  end  to  her  brother,  tbe  Ber. 
Mr,  Lowell,  one  twelfth  part,  and  to  Mr. 
Francis  C.  Lowell  one  twelfth  part,  and  Ibe 
children  ofhia Bitter  Susan  one  twelfth  port:  tbe 
rematning  dght  twelfths  I  give  In  fee  to  aocli 
as  may  be  Itviug  of  tlie  children  of  017  bnMb- 
er  Nathaniel  Gorham,  tbe  children  of  mv  sis- 
ter Mrs.  Rebecca  Parks,  the  children  of  m; 
sister  His.  Hary  Banlett,  snd  tbe  children  of 
mj  (iater  Hn.  Lfdia  Phillips,  each  Individual 
nepbew  and  niece  to  take  an  equal  share,  the 
Issue  of  mj  deceased  legatee  to  take  its  parentis 
lemcy." 

Benjamin  Lowell  Oorbam  died  withoat 
Issue  with  a  large  portion  of  tbe  eetnte  unex- 
pended,  and  the  trustee  under  the  will  of  Ben- 
jamfn  Goiham  thereupon  brought  this  suit  for 


blm,  and  li  alleDatde,  and  therefore  not  affeeted  bj 
the  provWon  aa  to  auzvlvorahlp.  Tanderpoel  v. 
Loew,  lU  N.  T.  IST. 

A  limitation  In  a  wHl  to  obtldren  of  testator's 
AUdren  oreatee  a  vested  remaluder  wMoh  opens 
and  lett  tn  tboM  t>om  after  testator's  death:  and 
tbe  tnartJQolal  use  ol  tbe  word  "revert"  will  not 
obaonre  tbe  plain  meaning  that  tbe  obtldren  are  to 
take  aa  purohasera.  Dole  v.  KSTea,  B  New  Bnff. 
Bop.  m,  118  Ha*.  301. 

A  devlBS  to  a  Child  tor  Ute.  with  i«malndeF  to  ber 
ehUdcen,  tbe  sorrlTDra  or  survivor  of  tbem  llvlnit 
at  ber  death,  vests  tbe  artaie  In  remainder  tn  the 
dbUdiea  living  at  the  deaib  of  the  testator  as  a 
daas;  «d>Mi  estate  will  open  and  let  In  afterbom 
ohn^Qii,  and  will  be  defeated  aa  to  anj  oblld  or 
abOOrtn  dflng  In  the  lifetime  of  tlie  mother. 
XaiMM  CttT  I-aud  Co.  V.  Hill,  SL.  B.  A.  IB,  8T  Toon. 

na. 

A  devise  la  testator's  dau^bler  for  Bfe,  tn  one 
rlsnnn  of  hto  will,  provided  abe  shall  survive  him, 
wltb  remainder  to  hersurvlvlns  child  In  fee;  fol- 
lowed by  another  olauaa  devMns  the  same  famd  to 
his  wife,  with  remainder  to  bis  own  belnlotee,— 
ghres  to  tbe  dansbter's  aon  a  vested  remainder  In 
tee,  upon  her  death  leaving  a  son  survlvbix  her. 
Brar»  v.  BlaraD,  IIB  Ind.  UB. 

Under  a  wHl  El vlng  oertafn  land  to  testator's  son, 
U  Uvlns  at  tbe  death  of  a  life  teosnt.  and  If  not, 
tben  to  tila  widow  until  her  death  or  remarrlasn, 
and  then  to  his  helfs.  and  If  there  be  none,  to  the 
bdia  of  another  person,— the  Interest  of  the  son  la 
vested  Immedlatel;  upon  the  death  of  his  tattaer. 
Hoover  v.  Boover,  lU  Ind,  US. 

A  beqoest  of  a  sum  of  moner  to  the  ehUdieo  of 
tte  testator's  brother  after  tbe  deceaaa  of  tbe  tes- 
latort  slater,  to  whom  the  use  and  Income  an 
given  dnrlns  Ute,  vests  at  onoe  on  tbe  death  of  the 
testator:  and  It  the  oblldien  die  betom  tbe  sister, 
the  money  Boea  to  thdr  representatlvea.  (>asby 
T.  Cro^y,  a  Hew  Bnc.  Bep.  KS,  M  N.  H.  n. 

A  lefacy  payable  after  tbe  deatb  of  tbe  testator's 
wife,  hi  cue  the  legatee  la  Uvlng  (X  has  left  Issne. 
k  vested,  and  passes  to  bis  assignee  In  bankrupt^ 
under  a  TOlnDiary  assignment  made  during  tba 
wtdo  w*a  Ufa.  Churehman'i  App,  (Fa.)  11  Cent.  Bep. 
MD. 

A  devise  that:  "After  tbe  decease  of  my  hus- 
band, I  give,  eto.,  tbe  remainder  at  said  third  to 
isy  step^cbUdren,"  naming  them,  gives  a  vested  In- 
terest; and  tba  subsequent  words:  "And  In  case  of 
tbedealbof  both saldstep-ohlldren.  without tssne 
SDrvlvtnf  them  and  me,  I  give,  etc  the  said  re- 
■slililiil."  do  not  oeavert  tbe  gift  Into  a  contingent 
nmalndar,  bat  leave  It  vested,  aubject  to  be  de- 
voted upon  a  future  oontlngency.  Pennsylvania 
Ina.  00^  Appb  1  Cent.  Bap.  Ul,  UB  Fa.  W. 
■  L.R.^ 


during  ber  Ufa,  and  then  to  her  cbll< 
lawful  beiis  forever,  and  In  ease  of  the  deatb  of 
any  of  her  oblldrao,  leaving  a  lawful  child  surviv- 
ing, suob  oblld  to  take  tbe  share  whloh  Its  parent 
would  have  been  entitled  to  If  living,  devisee  a  re- 
mainder In  fee  to  the  children  of  testator'a  daugh- 
ter, subjeot  to  open  and  let  In  children  bom  after 
bis  death,  who  would  each  beooms  entitled  to  a 
share  of  the  remainder.  Byrnes  v.  Btlllwell,60rait. 
Bep.  4)8,  UB  N.  Y.  tfSj  BaUentlne  v.  Wood,  T  Cent. 
Bep.  MS,  tt  K.  J.  Bq.  US;  Qlbbana  v.  Olbbena,  1 
New  bg.  Rep.  IDB.  lU  Hasa.  lOE. 

When  the  testator  gave  his  real  and  personal 
estate  to  his  wife  and  son  during -her  lite,  upon 
oondltlon  that  they  give  eaob  daughter,  upon  leav- 
ing home,  a  certain  oatllt,  and  providing  tor  tbe 
dlspoBltlon  of  tbe  realty.  It  is  an  abaulnte  gift  of 
tbe  personalty  to  them.  Drennan's  App.  U  OenC 
Bep.  «U,  US  Pa.  1TB. 

The  addition  at  the  end  of  tbe  olansA  "tbe  devise 
over  to  my  buAand,  tfster  and  brotheiS'lo  depend 
upon  tba  contlngoicy  <d  my  daughter  dying  with- 
out Bsue.**  Indicated  an  Intention  by  tbe  testatrix 
that  In  tbe  event  ot  ber  daughter's  dying  witbont 
Isaue  bet  husband,  alster  and  brothettshould  enjoy 
the  property,  without  referanoa  to  any  oUier  ooik 
tlngency.  S»  New  York,  L.  A  W.  B.  Co.  T  Cent. 
Kep.  as,  106  N,  T.  8B. 

Where  there  Is  a  derlse  to  one  penon  In  fee,  and. 
In  ease  Of  hla  deatb,  to  anotber,  the  contlngenoy 
referred  to  Is  the  death  of  tbe  Brsl'named  devisee 
during  testator^  Utetlnie:  and  If  such  devisee  sur- 
vive testator  be  takes  an  absolute  fee.    IMd. 

Tbe  same  rule  of  umsbuoUon  Is  to  be  appUed 
where  tbe  alternative  dcvlae  is  made  to  depend 
upon  tbe  deatb  of  tbe  flrat-named  devisee  "wltbont 
Issue"  or  "without  ohfldreo,"  etc  But  the  tenden- 
cy Is  to  lay  hold  of  slight  droumatanoce  In  tbe  will 
to  varyancb  oonslmotlon,  and  give  effect  to  tha 
'  its  natural  Import.  IMd. 
'  Df  anantaiiorfundlsglven 
snccesslve  periods  which 
must  eventually  arise,  the  exdnguiibmant  between 
time  annexed  to  payment  and  time  annexed  to  tbe 
gift  la  tanpaaalble,  and  In  such  eases  all  tbe  interest 
vests  together.    King  v.  King,  1  Watts  A  S.  m 

AbegueatottOBTpartaoutof  twenty,  of  tbei«- 
aldue  of  the  testator^  satate,  after  conversion  into 
money  and  payment  of  debts,  "to  A  and  bis  beiia; 
that  Is,  the  toor  partatobepald  to  Adurlng  Ufa 
and  thereafter  to  Us  belis,"— Is  not  contingent. 
Little's  App,  e  Cent.  Bep,  SGB.  U7  Fa.  U. 

Tbe  word  "heirs."  In  the  above  olaose.  Is  a  woid 
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inatrucdoDB  aa  to  tlie  dUtribatloD  of  tbe  estate ' 
remaioiDg  in  bis  baoils  under  the  above  cUiue 
of  Uie  will. 

Sundi;  uuvers  were  filed  to  tbe  blU  on  be- 
half of  a  large  number  of  partiea  defendant, 
representing  all  poealble  Intereota,  and,  tbe  per- 
aona  Interested  being  exceedingly  numerona, 
tbe  aingle  juatlce  niled  that  It  wai  not  necea- 
tury  to  make  other  petsona  partiea  defendant. 

ir««>r«.  WlUlun  Caleb  Loring  and  Rob- 
art  S,  Oorhajn  for  the  executor  ol  Eliza- 
beth 0.  Dutlon,  deceaaed. 

Mr.  John  C.  Kope*  for  Heniy  R.  Dalton, 
Jr. 

Mr.  Ctuu-lea  P.  Cnrtla.  Jr.,  for  the  ad- 
ndnlaCrator  of  Francta  Vose,  deceaaed,  a  de- 
acendaot  of  Hra.  Mary  Bartleti. 

Ma»Ti.  Hntehlaa  *  Wheelsr  for  tbe  Ut- 
ing  laaue  of  Hra.  Bebecca  Parka. 


Mr.  Chu-lea  P.  Ch-venonrh  for  Rebecct 
O.  Keltell  et  al. 

Mr.  WUlUm  l^  Patnun  for  Barah  L. 
Barnard  tt  al. 

Field,/.,  delivered  theopinlon  of  the  court; 

The  two  clauBea  of  the  paragraph  of  tbe  wUl 
wbicb  We  are  called  upon  to  conaldeT.  aa  we 
conatnie  tbem,  diOer  In  thia:  In  the  flret,  the 
four  twelfths  of  the  Imsl  property  which  mny 
remain  if  Benjamin  L.  Gorbam  die  wiilmut 
leaving  laaue  were  given  absolutely  to  persona 
namea  or  dealgnated.  and  there  is  no  provisioa 
that  these  persona  oinst  be  living  wben  Benja- 
min L.  Oorbam  dlea;  in  the  second,  tbe  re- 
maining eight  twelfths  were  ^veo  to  sucb  of 


iDfc  thana  tn  tnll  ntl«raollon  of  all  olalmi  against 
tteeatclai  or  of  glrlny  tbe  share  ol  an  belroon- 
teaUnB  tbe  •m  to  another  heir.— do  not  ohange 
tbe  Dhaiadar  of  tbe  tiequeeL   Ibid. 

A  devise  to  a  person  after  tbe  payment  of  debta 
and  legadea  oonCeia  an  tnuaediat^  vested  estate. 
Uttle**  App.  S  Cent.  Bep.  8U,  UT  Pa.  It. 

A  devise  of  lands  to  be  sold  after  tbe  t 
of  tbe  life  estate  Klvenbr  the  wUl,  tbe  srooeeda  to 
"  '  "  '  *"  fter to oertalnpeiaonB, Isabe- 
ls and  vesta  at  the  dmtb  of  tbe 
.  Cropler  V.  Cooper.  88  IT.  a  IB  WaU.  ITS, 
aL.ed.lia;ralrlTV,Kilne,aN.  J.L.aZt  Keaaina 
V.  BbtOkweU.  Bald*.  1«S:  Rlnehart  v.  BiutIsod,  Id. 
177;  LoftU  V.  Glaas,  It  Ark.  880;  HuUeoberg's  App. 
l(BPa.HIT. 

The  oouna  lean  in  favor  of  veetlng,  in  tbe  b©- 
ituest  of  a  residue.  Bootb  v.  Bootb.  4  Vea.  BW; 
Woet  r.  West,  i  Bwntier  *  T.  a  Pearman  ».  Paar- 
man,  SB  Beav.  SSO;  Tayloe  v.  Uoaber.  E8  Ud.  Ul. 
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devested  and  oannot 
IB  Tm.  Ann.  871. 

Ad  estate  or  Interest  vestod  cannot  be  devested 
unleBa  all  ttie  events  upon  whtcb  tbe  property  la 
given  over  bappeo;  and  this  rule  will  t«  edbeied 
to  even  It  an  absurd  end  whimsical  IntenUon  t>e 
tberet>7  Imputed  to  tbe  testator.  Mellson  v.  Bish- 
op. IS  N.  J.  Bq.  as. 

For  other  examples  of  vested  remalndera,  aes 
nolo  to  Peonlcrton  v.  Peoolnvton  (Md.i  3  L.  B.  A. 
BIS;  Bunting  v.Speaka  (Kan.)  8  L.  B.  A-BBtL 
Cbnt<no«nt  rsnui4ndert^ 

It  Is  the  tincertalntr  of  the  right  of  esijormeot 
whlob  renders  a  remainder  eontlngent,  not  tbe  un- 
oertelnty  of  Its  actual  enjoyment.  Lebodort  v. 
Cope,  U  West.  Bep.  622. 182  IlL  Bl!. 

Tbe  law  favore  vested  estates ;  end  no  remainder 
will  be  construed  to  be  contingent  which  may, 
ODDBlstPotly  with  the  Intention,  be  deemed  vested. 
Barrls  v.  Carpenter,  T  West.  Rep.  tff!,  lOB  Ind.SlO: 
Byrnes v.BtUlwell.B  Oent.  Bep.  tfO.  108  N.T.ltS; 
Knofflton  v.  Sanderson,  S  New  Eng.  Bep.  100.  Ill 
Han.  8ES. 

Itie  validity  of  a  contingent  estate  la  to  be  de- 
termlDcd  t>y  considering  the  terma  of  the  will 
alooe,  and  not  by  what  might  bave  h^tpened  or 
whet  did  actual^  happen.  Bailey  t.  Banger,  8 
Weet.  Rep.  C6g.  106  Ind.  IH. 

In  a  devise  to  two  gTaodsom,  providing  that  If 
they  die  without  Issue  their  portion  shell  go  to  the 
grandcblldren  generally,  or  if  either  eball  din  with- 
out Issue,  Ills  abaie  shall  go  to  the  survivor,  subject 
to  legaoles,  ebe  loteaUoo  la  not  to  give  tbe  irnind- 
•ons  a  tee  simple  abaolutebDt  contingent,  end  lia- 
ble to  Irarediwad  to  life  eatate.  The  nature  of  tlie 
9L.R.A. 


aetata  la  not  affected  by  payment  by  cither  grand- 
son, of  legaolea  charged  on  lands.  NclUs  V.  Nellla, 
1  Cent.  Bep.  tSt,  Bt  N.  T.  BOS. 

Wberever  the  remainder  la  limited  w  a  person 
DOtfn  (Sss  or  not  seoertelned,  or  wberever  It  la 
limited  Bc  as  to  require  the  ODnounenoa  of  some 
dabloua,  uncertain  event,  Independent  of  tbede- 
temiDatlcn  of  tbe  preceding  estate  and  duiadoB 
of  the  estate  limited  m  remainder,  to  give  tt  a  c» 
padty  of  tailing  effect,  the  remalDdcr  la  contingent. 
BaRCr  V.  Cobham  (Fa.)  i  Cent.  Bep.  BBS:  Sager  v. 
Galloway,  i  Cent  Bep.  486,  US  Fa.  SOO:  Feame,  ReoL 
me,  xn. 

Where  a  will  reservee  beguesta  and  devlaea,  buI>> 
Ject  to  the  approbstlon  or  rejection  of  teatator'a 
wife,  an  Interest  under  such  a  devise  la  a  mere  pea- 
Ell>iUty  of  H  oontlngent  reioaln<1er,  and  Is  notsuO* 
dent  (o  give  a  right  to  be  made  a  party  to  an  ac- 
tion of  partition.    Fales  v.  Fales,  liS  Maoa  1. 

Where  a  will  devised  shares  cf  the  estate  ta 
nephews,  and  provided  that  If  any  should  dtedur- 
Ing  tbe  life  of  tbelr  mother,  leaving  Issne.  such 
Issue  should  be  entitled  to  one  shsre  of  the  estate 
by  lepiesenlatlon,  tbe  nephew^  Interests  became 
rested  on  the  teatator^  death,  altliough  subleot  to 
be  deveeted  by  the  conUngenoy  of  tbe  death  of 
either  during  tbe  mother's  life,  leaving  Issue.  Lena 
V.  Prescott,  1  New  Beg.  Rep.  41B,  lU  Maa.  COB. 

A  oonveyance  to  tbe  mother  and  upon  ber  deeth 
tbe  remainder  to  tter  ohfldKQ  who  survive  her  end 
the  children  of  such  of  her  children  as  are  dead  at 
berdeceasBlsaoontlngent  remainder.  Bmlaon  t. 
Whittlesey,  SI  Ho.  868;  Blanohard  v.  Blanohwd,  1 
AUen.  SSti  Jones  v.  Wateia,  IT  Mc  tSL 

Where  an  Interest  la  given  to  one  tor  life,  and 
stter  hfs  death  to  hta  surviving  cblldrec.  they  only 
can  take  who  aie  alive  at  the  time  oF  the  dlstrlbu. 
tloiuand  tbe  eatate  It  therefore  oooClngeat.  Yen 
TUborgfa  V.  Bolllnsbead.  U  N.  J.  Eq.32:  Tcets  v, 
Welae,  a  H.  J.  L.  IBBj  Darnell  v.  Baruin,  TB  Ga.  877. 

In  a  wUl  devising  teetator's  estate  for  the  use, 
benefit  and  behoof  of  bis  dangtater  during  ber  nat- 
uislUte,andfortheuBeof  her  helra  after  ber  death, 
the  remainders  provided  therein  for  tbe  use  of  tba 
hell*  are  contingent  upon  the  death  of  the  daugh- 
ter.   Wallaoa  V.  Minor  (Ta.)  Dee.  n,  IBsa^ 

Where  a  will  glvee  money  to  a  legatee  if  he  aur- 
vlvee  probate,  a  oodldl,  declaring  that  if  he  dlea 
before  paymrait  the  sum  shall  form  iiert  of  tba 
residuary  estate,  makea  ths  right  to  tbe  legacy 
contingent  Upon  surviving  imtU  payment.  B* 
Bpenoer,  (New  Bug. Bep. OS, U IL  L  — . 

A  legacy  to  A,  directed  tc  ~  _  '  ' 
after  the  decease  of  testator's  daughters.  If  hk 
wife  was  also  then  deceased,  la  ooallngcnt;  andoa 
the  death  of  the  legatee  before  the  happening  ot 
,  the  contingency,  her  n 
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would  fed  the  need  of  prorldtng  for  tbe  Usue 
of  a  lenlee  djine  after  bis  deuit  and  before 
tbat  of  n[BB0D,  and  ve  iblnk  tb at  ibe  provision 
for  tbe  issue  of  a  deceased  legatee  must  be  coo- 
floed  to  Ihat  clause. 

The  ransIracUoD,  tberefom,  wblch  we  give 
to  tbis  paragraph  of  tbe  will  isas  follows:  The 
ptrsoita  to  whom  the  first  four  twelfths  were 
given,  on  hAvIng  survived  Benjamin  Oorham, 
took,  on  his  deaUi,  vested  miciesla  in  tbe  shares 
given  them,  anbiect  to  the  contiog^cy  that 
Benjamin  L.  Qornam  might  die  ieavinfc  issae, 
and  to  tbe  furtber  contingene;  that  the  whole 
truBt  fund  might  be  expended  tor  the  tise  of 
Benlamln  L.  Qorham  during  his  life.  Ooa 
twelfth  part  of  the  whole  trust  fund,  therefore, 
■lioiild  be  paid  to  an  executor  of  the  will  or  to 
mo  admlnistralor  of  the  estate  of  Elizabeth  0. 
Datlon  to  be  sppoinled;  one  twelfth  to  the  ax- 


ecntors  of  tbe  will  of  Rev.  Cbarles  Lowell;  on* 
twelfth  to  the  executor  ot  the  will  of  Francla 
C.  Lowell;  one  twenty-fourth  to  John  Lowell 
and  one  twentj-fourtn  to  John  Lowell,  ezeo- 
utnr  of  Busan  Cabot  Bohler.  Aa  to  the  re> 
maining  Fight  twelfths,  onlj  those  persons  tak* 
who  were  living  when  Benjamin  L.  Oorham 
died.  Ther  are  of  two  classes;  flnt  the  chil- 
dren then  livingof  the  four  penons  named,  and 
secondly,  tbe  issue  Uien  living  of  deceased  chil- 
dren of  these  four  persons.  All  take  as  of  the 
death  of  Benjamin  L.  Qorham,  the  former  p«r 
eapita,  the  latter  by  right  of  representation. 
These  eight  twelfths  of  the  trust  f und^  lher»- 
fore,  must  be  divided  into  lU  many  parts  aa 
there  were  children  of  these  four  persons  living 
when  Benlamin  L.  Oorham  dlod,  and  as  there 
were  children  of  these  tour  petsnns  who  bad 
previously  died,  butwho  had  Gsue  living  when 


Had  to  tbe  legaor.    Ooma'  App.  (PaJ  11  Oent. 


<]augbt«r  durlni  Ufa,  and  after  herdeatfa  to  her 
deacendantsaa  tbeytKooinerespecllvelTOf  theace 
of  twentj-one  years,  although  revoked  as  to  the 
Ota  dauffbtcr,  la  aa  to  the  recaBlndermen  oontJo- 
ceot,  and  not  parable  before  the  death  of  the 
Oaushtei.    Holmea'  App.  8  OtoU  Bep.  881,  tU  Pa. 

Wbera  a  oontlDffmt  temalnder  Is  oraeted,  tbe 
tenant  In  poaaeeslon  and  those  In  remainder  <n  cms 
>t  have  a  decree  for  a  sale  of  the  land,  nnlea 


21W  inttrBtnUtm  of  Inateei  dow  not  vorv  Ola  rub. 

The  Intervention  of  trusteea  does  not  alter  Uie 
rata  aa  to  tbe  vesting  of  estatea.  HercaiitUa  Bank 
of  M.  r.  V.  IWlBTd.  B8  Ky.  4S1. 

Where  a  trust  fund  orestedbya  will  k  to  beeome 
pan  of  realduum  on  the  death  of  the  beDeflalarr,  a 
«ODtlnBeat  Intereat  therein  la  at  onoe  rested  In  the 
KsiduaiT  devlsae,  and  paasea  by  an  oalBninent  of 
Uirl«htiQndertlMwUL  Wlakorsham's  App.  (Pa.) 
I  Omt.  Bep.  US. 

A  by  hli  wlU  gava  tlC^OOO  to  B  in  tmat  for  0,  tbe 
taoome  to  be  paid  to  C  for  life,  with  remaUider  to 
tbo  ebUdren  of  0,  U  she  bad  any.  Hod  If  sbe  bad 
naoetben  toD.  O  had  no  obildreo.  D  died  In 
Oe  UfeUme  of  a  leaving  one  ohlld.  tt  «■<  held 
ttat  tbe  remainder  beoome  veeCed  In  D  Immedlato- 
tf  on  the  death  of  the  testator,  subjeot  to  be  da- 
TeatsdbytheblrthofachlldtoC;  and  Uiat  on  the 
doath  ot  C  wllhout  children  the  fund  paaaed  to  tbe 
^iT-at-Jaw  of  D.  VandewHlker  v.  BoUlns,  I  New 
»ig.  Bep.  aa,  fUrta,  SB  H.  H.  tfO. 

A  will  BtrloK  trusteea  the  property  of  ths  teeta- 
tor,  real  and  personal,  for  the  use  and  beneOtof  fall 
daughter  during  her  nataral  life,  and  upon  her 
dntta  the  muaa  to  go  "  to  all  and  erery,  the  child  or 
ehlldmi  she  .  .  .  may  hereafter  bare,  their 
bob^  exeoutoia,  admlnJatratora  and  assigns,  in 
aqoBl  proponiona,  ibare  and  abara  alike."— glvea  < 
ttodiUdnn  reated  remainders  on  tbe  testator'a 
death.    Oox  r.  Oox  (Hd.)  Dea  IS.  UW. 

A  4evlse  ot  the  testator^  property  In  trust  for 
tbe  nae  ef  Us  daughter  during  her  hte,  and  on  her 
4a«tta  to  bar  oUldifD,  Ibelr  heirs.  e^Mmtois,  etc^ 
k  equal  proportlone.  sliai«  and  ahare  alike,  (reatea 
a  vested  remainder  In  each  oblld  from  the  moBCQt 
afltsblrth.   BreweiY.Coi(Ild.)I>eclB.lB». 

A  teQueat  to  two  daughten  Jointly  or  to 
•  L.RA. 


vIvoT,  "  to  renkaln  In  the  hands  «t  tbe  executor 
untD  they  become  of  age."  veate  a  pieaent  Intereat 
lu  the  entire  legacy,  aubjeot  to  the  right  of  the  sur- 
vivor to  toko  the  whole ;  and  tbe  trust  cannot  ba 
defeatadbypaying  themoney  toaguardlan.  SO- 
vara  v.  Canary,  18  West.  Rep.  mo,  114  Ind.  US. 

A  testator  gave  his  wbola  estate  to  trustees ;  (1), 
to  pay  an  annuity  to  bis  ion  during  lite;  %,  to  pvy 
tbe  reac  of  the  looome  to  the  aon'a  wtfe  and  ohll. 
dren,iofai  as  needed  tor  tbair  support;  (8x  to  dis- 
tribute tbe  capital  after  the  eon's  death  to  the 
widow  and  clilldren  of  tbe  son  In  equal  sbaree ;  (1), 
and  If  no  wife  or  oblld,  to  hold  (or  tbe  benellt  of  a 
ehurob.  The  eon  died  leavbiR  a  widow,  but  no 
children.  Bla  widow  was  entitled  to  a  oonv^anee 
of  the  whole  estate  In  the  hands  ot  the  trustee. 
Horw  T.  Chureh.  S  New  Oig.  Sep.  8B8,  IS  B.  I.  338, 

B  bequeathed  tl&OlO to  Band  7  In  truat  to  pay 
the  iDoome  to  O  tor  hte.  remainder  to  her  cblldren. 
If  she  had  any,  and  it  she  bad  none,  to  snob  person 
OF  peiaons  as  she  might  appoint,  and  made  B  and  t 
generel  residuary  legateea.  0  died,  leaving  no 
child  and  without  TnaHnif  any  appointment  of  the 
fund.  B  and  F  both  died  before  Ct  Held,  that 
upon  (he  death  ot  B  the  remainder  became  vested 
In  E  and  F.  subjeot  to  be  devWed  by  the  birth  ot 
a  child  to  C:  and  that  upon  tha  death  otC  without 
olilldren  the  fund  posaed  to  the  legal  represents 
Ures  of  B  and  7.  Vandewalker  t.  HoUIm,  1  New 
Eng.  Bep.  BES.  a  N.  H.  ML 

Where  then  is  a  deviae  lo  one  tor  Ufa,  witii  re- 
mainder over  to  testator'a  ohtldreo  then  Hvlng  or 
surviving,  children  living  at  testator'a  death  are 
mean^  and  the  lemalnden  are  veatad.  Barker^ 
App.  and  Hyndmao'e  App.  (Pa.)  t  Cmt.  Bep.  X& 

Thus  under  a  bequest  to  buateea  In  trust  for  one 
during  Ida  life,  and  aflar  hla  dsatb  t( 
Tide  among  bis  ohOdren,  tbe  shares  of 

'athne  are  reated  ai 

.   HawklDS,  Wills,  SB;  HanitazT.WIU 


Although  the  Interest  be  not  given  to  the  legatm 
until  be  attalna  a  oartain  agCi  If  the  snbjeot  mattes 
of  the  bequest  be  at  once  severed  from  tbe  list  ol 
the  testator's  property  and  given  to  trustees  toi 
legatee  in  trust  to  aooumulata  unUl  such  Is 


tee  attolnsthespeoifled  age,  thlsra 
of  Immediate  veatlng.  Hawklna.  Wllla,  180;  Sann. 
denv.  VHUtler,  Cr.  *Ph.  M);  Oddla  v.  Brown.  4 
DeQ.  A  J.  ITS;  Dundas  v.  Hurrey,  1  Hem.  A  H.  4S  f 
WeTman  v.  Blngold,  1  Bradf .  til;  Tan  Dyke  v.  Tei^ 
derpool,  U  N.  J.  Bq.  a»;  Boberta'  App.  le  Fa.  JL 

ftupendlng  t<nu  ctf  acslfnd  qf  laCatA 
Any  devise  or  bequest  In  favor  ot  a  peiBOn  er 
1i  persona  ba  Individual- 


Utt 


HABSACHUBErrB  UcmiBiis  Jcdictal  Coubt. 


ideajamtn  L.  Gorbam  died,  cbildien  of  tbew 
fanr  persons  who  died  without  leaTing  Issue 
who  lUTTived  Benjamin  L.  Gorham  are  not  to 

lie  reckoDed.becaaw  neither  ttiejuor  their  issue 
■arvlTed  blm.  We  do  Dot  find  that  anv  of  the 
cblldreo  of  these  fooi  penktna  who  died  before 
the  death  of  Benjamin  Oorbam,  the  testator, 
left  iKSue  wbo  were  living  when  Benjamin  L. 
Oorbam  died,  and  tbe  quesiIoD  does  not  arise 
whether  such  issue  if  then  living  would  have 
taken  or  not.  The  words  "deceased  legatee" 
mean  auv  child  of  any  of  the  four  persona 
named  who  had  deceased  before  Benjamin  L. 
GoTtaam's  death,  but  wbo  would  have  been  a 
legatee  if  he  or  Bbe  bad  not  deceased,  and  the 
clause  should  be  construed  as  if  it  read,  "  The 
lemainlDg  eight  twelfths  I  give  in  equ^  ahares 


toeacb  of  thechlIdrenof,"elc,  "whonavb* 
livinft  whenmjBOn  Benjamin  L.  Gorbam  dira, 
and  to  ibe  issue  who  ina;  then  Im  living  of  any 
deceased  child  of,"  etc.,  "  the  issue  taking  bj 
Tigbt  of  representation.'  Altbougb  the  lasua 
do  not  take  from  or  tbrongh  the  nephew  or 
niece  whose  issue  the;  are,  but  directly  under 
tbe  will,  yet  tbey  take  in  the  same  manner  as 
if  their  sjiarea  had  come  to  tbem  from  or 
Ihroughtheirparents.  The  Issue  of  living  isstw 
of  a  deceased  nephew  or  niece  do  not  take, 
because  ail  the  issue  take  tiy  way  of  represen- 
tation. QardTiM-  v.  Sooper.  3  Gray,  S&8;  Stan 
V.  BuMdt.  8  Gray,  86;  Ohildt  r.  AumB,  11 
Uet  16;  Winilov)  t.  Goodmn,  7  Het.  88S; 
Lombard  v.  Wiili*.  147  Mass.  18;  DtTiny  v, 
KetUU,  185  Mass.  ISS;  Coetn^  t.  MeLattglilin, 


tied  or  treated  ■■  a  olasa,  unleM  thare  be  aonie 
ekarl;  expreased  desire  orninQifcat  reason  torsus- 
peadlDS  the  time  of  vestlDssuch  devise  or  bequest, 
OaDferBHnltDmedl&tclj  rested  tclerest,  thouEb  the 
time  ar  ponenlon  or  en]  uf  meat  mar  l>e  postponed. 
Dulan;  r.  HlddlatOQ  (Md.)  Feb.  e.  ISSCL 

Where  there  ISDOglCt,  and  a  direction  to  the  exeo- 
nton  or  admlnlstralcrs  to  pay  at  a  future  time, 
the  vestlnB  *U1  not  take  place  uotil  that  time  ar- 
rives. Palms  r.  PalniB.ia  West.  Bep.  lU,  es  Mlob.  36(1. 

Where  the  enjoyment  ol  the  entile  fund  is  given 
hi  traotional  porta,  at  successive  periods  which 
must  eventusilj  arrive,  the  distinction  between 
time  annexed  to  payment  and  time  annexed  to  gift 
becomes  unimportant,  and  all  tbe  Interest  vests  lo- 
(ether.   Little's  App.  >  Cent.  K«p. »»,  117  Fa.  IL 

Tbe  Interest  created  by  a  bequest.  In  a  will,  of  a 
sum  of  money  sbaoluMly.  with  directions  that  It 
be  distributed  to  tbe  lesatee  upon  the  expiration 
otaspeclfledttmeafter  the  death  of  the  testator, 
bains  a  vested  Interest  In  tee  lo  tbe  legatee,  post- 
poned merely  In  enjoyment,  a  further  provision  tn- 
deflnltely  restraining  tbe  right  Of  the  legatee  to 
alteoate  the  Bubjeat  matter  of  the  bequest  is  void. 
Williams  V.  Wllliama,T8  Cal.  89. 

Under  a  darlse  to  testatur'a  granddaughter  of  a 
certain  sum.  to  be  paid  to  her  when  she  attains  tbe 
age  of  twenty-one  years,  the  nisldue  to  go  to  tes- 
tator's wife  for  ber  life,  tlia  legacy  to  the  grand- 
daughter  la  vested,  only  ttie  time  o(  payment  being 
defan«d.  Bt  Ooble^  Estate  (Surr.  Ct.1  30  K.  T.  & 
B.M4. 

Although  aa  a  geueral  rule  the  period  appointed 
for  aotual  payment  does  not  inlluenoe  the  vesung, 
it  has  that  effect  in  ease  of  a  bequest  to  ohUdreo 
wbentiie  youngest  child  attains  tweotr-one;  and 
In  such  ease  It  vesta  In  all  the  ohlldrSQ  on  attaining 
twenty-one  to  the  aicluslnn  prima  facie  of  those 
dying  under  that  age.  HairUus.  WIUs,  SOB;  Leem- 
Ing  V.  Shenatt,  S  Hare,  U:  Psrker  v.  Sowarby,  1 
Draw,  ua  \  Lloyd  v.  Lloyd,  3  £ay  ft  J.  Ml  i  Cooper  v. 
Cooper,  fi)  Beev.  SS». 

In  a  gift  to  children  when  and  aa  they  shall  attain 
k  giveo  age,  with  a  gift  over  of  the  shares  of  those 
dying  under  that  age  without  leaving  Issue,  the 
children  take  vested  interests.  Bland  v.  Williams, 
a  MyL  A  S.  Ill;  KimbaU  v.  Crocker.  SB  Me.  Effli 
Ohew^  App.  3T  Pa.  tt. 

IcslanocB  of  tbe  forgoing  rule  are  a'taequeet  in 
trust  to  pay  the  children  of  A  as  tbey  sbaU  reepec- 
tlvelr  attain  tweoty-one.  with  a  gift  over  lo  case  of 
the  death  of  A  without  leaving  children.  In  which 
oaae  tbe  gift  over  sbowa  an  iDtenUon  tiiat  the  chil- 
dren. It  any,  should  take  although  not  attaining 
twenty-one  years.  Walker  v.  Uower,  18  Beav.  3S5; 
Brae  V.  Perfect,  1  OolL  128;  Kins  v.  Isaacson.  1 
Bmale  ft  O.  STl. 

But  In  (he  case  of  Selbert^  App.,  18  Pa.  KH,  this 
rule  was  not  observed,  and  It  was  there  held  that 
tuata  a  legacy  was  oontlngeot. 
8L.R,A, 


.  m  N.  Y.  178. 

Where  the  testator  dlreota  his  whole  estate  to  b« 
kept  togelhen  (or  the  benefit  ot  his  wUe  and  chil- 
dren, and  that  It  shall  be  divided  when  the  young- 
est cb  lid  attains  tweoty-one,  the  poatponement  It 
presumed  to  be  mtherfor  the  purpnse  of  provldhv 
sbomeforthe  family  than  of  pOBtponlDg  the  vest- 
ing ot  the  shares,  and  benoe  all  the  Interests  Will 
vest  at  death.  Hawkins.  Wills.  Zffi:  Sevana  v. 
Larklna,  8  Jones,  Bq.  BIT:  Smith  v.  Wlsmtan,  • 
Ired.  Bq.  51D;  Kverett  v.  Uount,  S  Qa.  838 ;  Hoi*, 
more  r.  HcLemore,  8  Ala.  (87 ;  Bcott  v.  Jamea,  S 
How.  (Mml  807;  Hacoock  v.  Titus,  88  Hiss.  £ffc 
Collier's  Will,  40  Ho.  883L  Bee  Ibackston  t.  Wataon, 
8<Ky.S«l. 

Poetponement  ot  payment  ot  devise  la  aqncstUsi 
of  Intention.  Borden  v.  Jeoka.  1  New  Bdk-  Bapi. 
TOfi,  JtO  Mass.  WS. 

Wherever  property  IB  given  to  another  until  tma 
or  some  of  the  ultimate  legatees  shall  attain  a  oet^ 
tain  age,  snob  legatees  lake  vest^)d  Intereets.  It  b»- 
lug-  presumed  that  the  postpooemeot  ot  tbe  pay- 
ment was  for  the  purpose  of  the  prior  bequest. 
Watklna  V.  Quarlea,  fS  Ark.  ITS;  Boberts  v.  Brln- 
ker.  4  Dana,  B73. 

The  law  not  only  favora  the  vesting  ot  rematn- 
deis,  but  It  also  presumes  that  words  poatponlng 
an  estate  relate  to  tbe  beginning  of  the  enjoyment 
of  the  remainder,  and  not  to  the  vesting  ot  that  «B- 
tate.  Amos  v.  Amos,  UT  Ind.  ST:  Tfaaokaton  t. 
Watson,  84  Ey.  £10. 

Where  the  Only  gift  Is  In  the  direction  to  pay  er 
distribute  at  a  future  age,  tbe  case  la  not  to  ba 
ranked  with  those  In  which  the  payment  or  dlsbrl- 
butlon  only  is  deferred,  but  one  In  wblcb  time  la 
of  tbe  essence  ot  the  gift.  McCartney  r.  Osbnm,  t 
West  Rep.  80B.  118  Bl.  Ue. 

Under  a  will  devising  land  to  testator'a  three 
children  equally  for  their  Uvea,  and  after  tbe  death 
of  either  of  tbem  hia  ahare  to  be  equally  divided 
among  his  children  or  their  dcscendanU,  givlnjr 
to  the  desccndania  ot  each  child  ane  share,  Uis 
veetlDg  ot  the  remainder  In  Intereet  Is  postponed 
until  the  termination  of  the  Intormedlate  estate, 
and  hence  a  child  ot  one  of  the  three  life  tetkanta 
who  died  before  Its  parent  took  no  Interest  In  tbe 
land.    Batea  *.  QUlett,  m  IIL  £«. 

Where  a  tsatator  creates  a  particular  estate,  and 
then  dttpoeea  ot  tike  ulterior  Interest  expreasly  Ib 
an  event  which  will  determine  the  prior  estate,  tha 
words  deacriptlre  ot  such  event,  in  the  latter  de- 
vise, refer  merely  to  Uie  period  ot  tha  det«rmln».  . 
Hon  of  the  poBeMkm  or  enjoyment  noder  ths 
pclorgltt,  and  do  not  postpone  tha  vettms.  COz 
T.  Ooz  (Md.)  Dec  IS,  lasa 

The  vesting  ot  peiwmal  laKaoles  tfa*  payment  ot 
which  Is  postponed  to  a  period  subaaanant  to  tb* 


18M. 


HiLu  T.  Babsasd. 


»1? 


]48  Kttt.  0?«;  Derfar  t.  Ii>att,  147  Mass.  8S4; 
FTrfw  7.  MtOer.  ISO  Haaa.  225,  G  L.  R.  A.  690; 
Thamtm  y,  Lvdington,  104  Mass.  198. 

Tbe  quc^ions  upon  which  we  have  felt  tbe 
more  doubt  are  wbether  tbe  words  "Lhe  ifiaue 
of  BDj  deceased  legatee  "  must  not  be  beld  to 
mean  "cbildreo  of  a  deceased"  nepLew  or  niece 
of  tbe  testator,  and  whether  such  children  did 
Dot  take  vested  interests  iroinediatelj  od  tbe 
death  of  their  father  or  motber.  It  Is  difficult 
to  dii^tingvisb  ibis  case  from  Martin  v.  UoUiatt, 
L.  R.  1  H.  L.  17S,  which  was  followed  in 
Auttin  r.  Bnttoi,  40  Coqd.  120.    See  slso  B» 

OeeeaBB  of  the  testator  ti  iuspended  if  fntuiit;  Is 
annexed  to  the  subaluioe  of  tbe  rift;  but  If  the  fu- 
turity appeals  (o  relate  to  the  tlma  of  psTment, 
the  leffscT  vasts  lostaiiter.  Wlllstt  t.  Butter,  H 
Kt.  SlT. 

Wrim  t»taU»vett:  ralsiEAtch  fftmsm. 

Bitates  legal  or  equltabJe  gWto  by  will  should 
tesBTded  ■■  TGMed  Immedlalelr  uulcss  there  Is  a 
manifest  iDtentlon  to  the  oootnu7.    Soott  t.  West, 
«Wta.6». 

The  law  favoTS  the  TeaUns  of  estates,  and  where 
there  Is  doubt  ss  to  ths  point  of  Uma  at  which  It 
was  iDtended  the  estate  should  Tsat,  the  earliest 
will  tie  taken.    Baser  T.  Oalloway,  ^  Ceot.  Rep.  S81, 

But  It  does  not  tevor  the  vcsduK  of  estates  to  the 
extent  of  defeutlus  the  testator's  IDtentlon,  whlnh 
must  BOrem  unless  soma  Oxed  rule  of  law  ore- 
VsdU.    Bailey  v.  Love,  10  Cent.  Kep.  121.  87  Hd-GEOL 

•Bm  iuteot  to  make  an  eeiate  contingent  Instead 
Of  Tested  must  be  eiprened  In  temia  so  plain 
leaTa  no  room  fur  conBtruotlon.    Btmus  v.  B 
Cent.  Bap.  M,  ST  Ud.  US, 

But  romalndet  will  never  be  held  oontinKsnt 
whare  It  ean  be  held  vested.  In  hurmonr  with  the 
IntentloD  of  ioe  testator.  Davidson  v.  Bates,  10 
West.  Bep.  raS,  111  Ind-SOl;  Davidson  v.  Hutohlns, 
10  West.  Brp.  S)&  112  Ind.  WSi  BcoDeld  v.  Olcott,  i 
Weet.  Bep.  ISt,  120  tU.  803;  Straus  v.  Host,  8  Cent. 
Hep.  BM  er  Ud.  4«. 

Construction  can  snlini  no  period  tor  the  abso- 
lute vestlas  of  Interests  under  a  wUt  In  opposition  to 
Its  plain  aod  unamblsuous  tenqs,  nor  aao  It  entai^e 

•  rltfbt  or  BO  luterest  beyond  what  the  clearly  ex- 
preyed  mteotioo  of  tbe  testator  has  Intended.  As 
Ksards  aoy  other  peison  to  whom  a  share  lo  the 
Temalnder  was  given,  Us  or  her  heirs  take  the 
share  which  the  person  so  dying  would  have  taken 
If  Uving  at  the  time  limited  by  the  wUL  TUlmanv. 
Bulllvan.  t»  Uow.  Fr.  SOO;  WmismsoD  v.  Field,  S 
Bandf.  Ch.  £33.  T  N.  T.  Cb.  L  ed.  «*;  Moore  v.  Ly- 
me. »  Wend.  U4;  DnUe  v.  Fell,  )  Bdw.  Oh.  m,  8 
K.  T.  Cb.  L.  ed.  (to. 

In  case  of  a  legnoy  payable  oat  of  both  real  and 
peiBOmi  estate,  the  Ume  of  vesting,  as  to  the  per- 
■onal  estate,  Is  govemeil  by  the  rules  relating  to 
the  vesting  of  beqoeats  of  paisonsl  estates,  and,  u 
to  the  real  estate,  by  tbe  same  rules  ss  If  ths  isgaor 
had  been  paysble  out  of  the  raal  estate  only,  ^w- 
Uns,  Wills,  t».  Duke  of  Cbandos  v.  Talbot,  «  P. 
Wms.  801;  Prowss  v.  Abingdon,  I  Atk.  fSi  Fuller 
V.  wmthriVi  S  Allen,  U;  Patterson  v.  Hswthom, 
USerg.Jt  B.U& 

In  a  devise  of  land  to  testator's  wife  for  Ufa, 
"and  St  ber  death  tbe  mme  shall  be  the  property 
of  and  pass  to  my  danghtar  L.  In  t«e,  snd  U  aba, 
■Id  Ii,  be  not  UrlDg.  then  to  bss  hairs  forever," 
■  IS  of  death  of 

h  land.    Hanis  v. 
Chrpentar,  t  WssL  Bep.  908, 10)  Ind.  MO. 
Vb«re  testator  gsvs  the  Intraest  of  a  fund  to  his 

•  L.aA. 


Bmith'i  Trutti.  L.  B.  7  Ch.  DIv.  005;  Be  Ortm'* 
Truit,  L.  B.  8  Eq.  87S. 

In  jfarii'n  v.  Eofgatttbe  residue  of  the  eatsto 
was  given  in  trust  to  paj  tbe  income  to  tlis 
widow  of  tbe  testator  dtirluK  her  life,  and  after 
ber  decease  todislribute  it  ''among  such  of  my 
said  four  nephews  and  two  nieces  (naming 
them)  SB  shall  be  living  at  the  time  of  her  de- 
cease, In  equal  shares  and  proportions  as  tenants 
in  common  and  not  ss  jomt  tenanis;  but  if  en; 
or  dlber  of  them  should  ihen  be  dead  leaving 
issue,  then  It  la  my  will  and  meaninK  that  sucE 
issue  shall  be  entitled  to   their   father's  or 

son  for  life,  and  then  provided  that  at  lattcT*s  d^ 
cease  tbe  prleelpal  sum  bs  paid  to  his  lawful  beliik 
■hare  and  share  Bllkn,  tbe  son  took  a  life  Interest  Id 
tho  fund,  and  bis  ohUdren  took  a  remamdei  vbl^ 
vested  at  onoe  on  the  death  of  tbe  testator.  SI* 
drldge  V.  Bldridge.  >  Cant.  Bep.  B4t,  tl  N.  J.  Bq.  Nt 

A  win  giving  portions  of  the  estate  to  tbe  widow 
for  life  and  balance  to  ohildren  in  fee,  construed;. 
and  held  that  the  interest  of  ishfldren  veated  at 
death  of  testator,  not  at  distribution.  Eonvalnlka 
V.  Oelbel,  a  Cent.  Bep.  ISB,  10  S.  J.  Eq.  MB. 

Where  there  Is  nothing  to  Indloata  to  the  ood- 
trary,  a  bequest  or  detiss  to  a  class  of  persons 
takea  effect  In  favor  of  tboss  oomtltuUng  the  olam 
at  the  time  of  the  testator's  death.  HolTen's  Estate, 
nwiaSU. 

Where  there  Is  no  alft,  hut  a  direction  to  eieoo- 
tors  or  trustees  to  pay,  or  to  divide  and  pay  at  a. 
future  time,  the  vesting  will  not  lake  place  unto 
that  time  arrivea.  Delafteld  t.  Shipmon,  S  Oent, 
Bep.  801.  lOB  S.  Y.  MS. 

Where  tbe  bequest  Is  to  take  elfeot  In  posseataa 
after  a  life  estate  or  at  any  period  snbseque&t  to 
tbe  testator^  death,  the  wi^ds  may  be  oonsldczed 
oa  eitendlnjr  to  the  ereat  of  tbe  legatee  dying  m 
tbe  interval  between  the  testator's  deatb  and  tbe 
period  of  vesting  In  poaeeeslou,  or  the  time  of 
actual  distribution,  as  will  best  promote  tbe  inten- 
tion of  the  testator,  to  be  gathered  from  tbe  ood- 
text  of  the  wllL  Bngel  v.  Btate,  8  Cent  Bep.  81S,  tb 
Ud.6W. 

Where  the  will  anihorlaes  exeontora  to  ten  sod 
convey  sll  suoh  real  K>d  peisonal  property,  and 
from  the  prooeeds  thereof  pay  the  portion  or  shat* 
to  each  one  named,  the  iegateas  do  not  take  » 
vested  Interest  upon  the  death  of  the  testator,  but 
at  the  date  of  distribution.  Bsnta  v.  Boyd,  S  West. 
Bep.  8T,  118  UL  138. 

A  bequest  of  money  to  be  divided  equally  among 
tbe  widow's  legal  h^rs,  sftar  her  death,  does  not 
vest  until  ber  death.  Anthony  v.  Anthony,  E  New 
Eng.  Bep.  U.  U  Conn.  to. 

A  will  giving  the  share  of  any  daugbt«r  dying  "to 
be  equally  divided  among  the  lurvlvlng  tirothers 
and  the  lawful  tasne  of  such  ss  may  be 
aj,  .  .  .  provided,  however,  that  If  my 
eitber  of  tbem  should  die  leavmg 
lawful  iMoe,  the  share  of  such  daughters  so  dying 
shall  go  to  sad  be  equaUjr  divided  smDog  (uoh  Issue 
sad  the  lawful  Issue  of  auoh  s«  may  be  dead,"  by 
"surviving  brothers  and  slsteis"  hss 
reference  to  the  death  of  the  daugbtar.  not  to  tbe 
death  of  the  testator.    Woelpper's  App.  138  Pa.  Mt. 

A  gift  by  will  by  a  woman  advanced  In  yean  to 
her  granddaeghter,  to  reoelve  the  Income  until 
*  twenty-one  years,  and  then  the 
prlntdpal.  and  at  ber  decease  to  her  deeoendanta, 
or.  In  default  thereof.  t«  the  descendants  of  asOD 
of  the  testabrlx,  shows  an  Intent  that  the  oontlD- 
gent  bequest  should  take  effect  st  the  death  of  the- 
life  tenant,  whenever  that  should  hiK>peD.  and  not 
merely  m  caae  of  her  death  before  that  of  th* 
tMtainx.   Stone  V.  HoBokron,  Vr  Oonn.  tH. 
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Iowa  SuPBBDfs  Coubt. 
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ffiolber's  sliare,  but  Id  equ»l  proportfoDB."  It 
WBS  held  that "  issue  "meant  "  children; "  that 
tbe  KJft  to  the  iaaue  was  original  and  Dot  eub- 
stttutioDfll,  and  that  the  conUDgency  in  the  girt 
to  the  nephewB  anil  niecea  did  not  affect  the 
nature  of  the  gift  lo  their  iasuo,  which  was  an 
iDdepeudent  bequest,  vestiug  Id  the  issue  Im- 
tnediately  od  the  death  of  toeir  parent  in  the 
lifetime  of  tbe  widow.  Before  that  decision 
the  authorities  in  England  had  beeu  conflicting, 
mnd  tbeT  ate  all  or  aearlv  alt  reviewed  in  that 
saee.  There  are  some  mmul«  differences  in  the ! 
pbTaseology  of  the  clause  to  be  construed  in  the ' 
caae  at  bar  and  In  that  of  the  clause  construed 
Id  Martin  ■v.  HoigaU,  but  it  is  probable  that 
the;  would  not  be  regarded  In  England  as  suf- 
flclent  10  take  the  case  oat  of  the  rule  estab- 
lished In  Martin  t.  Hotgate.  In  that  case  the 
onlj  contingency  which  attached  to  the  gift  of 
the  TemalDder  wb«  the  uncertainty  as  to  the 
particnlai  persons,  of  those  named  or  desig- 
nated, wbo  would  take  iL  In  the  case  at  bar, 
It  was  DDcertaiD  whether  anj  of  the  classes  of 
persona  deaigoated  would  take  anything,  be- 
cause It  was  oncertalQ  whether  Benjamm  L. 
Oorham  would  die  without  leaving  issue,  and 
also  uncertain  whether  any  of  the  trust  fund 
would  remain  onexpended  at  hia  death.  There 
may  be  interests  in  a  contingent  remainder 
which  are  vested,  subject  lo  the  happening  of 
the  contingency,  as  we  have  held  in  this  case, 
in  conslTuln^  the  flrsl  clause  of  the  paragraph 
of  the  will  under  consideration;  but  the  fact 
that  there  is  a  contingency  affectiog  the  estate 
as  well  aa  a  conlingency  affecting  the  persons 


who  are  to  take  it,  may  throw  some  light  upon 
theintentjon  of  the  teslatorastothe  time  when 
a  legacy  should  be  considered  as  vesiing. 

lu  the  case  at  bar,  we  are  not  mtlsfled  that 
the  meaning  of  the  word  "Issue  is  to  be  re- 
stricted to  that  of  children.  Issue  ordinarily 
means  all  lineal  descendants.  Bigelme  v. 
Monmn,  103  Uass.  287;  HaU  t.  Ball,  140  Masai 
267.  1  New  Eng.  Rep.  2S8. 

If  a  nephew  or  niecehad  died  after tbedeath 
of  the  testator,  and  before  that  of  Benjamin  L. 
Gorham.leaving  no  child, but  agraudchild  who 
survived  Ben  jamio  L.  Oorham,  we  do  not  think 
that  the  testator  intended  that  such  grandchild 
should  not  take  its  grandparent's  share.  Aa 
was  said  In  Dexter  v.  Induii,  147  Mass.  324, 
"We  are  of  opinion  that  the  word  'issue,'  aa 
here  used,  means  descendants,  takiog  by  way 
of  representation,"  and  as  they  are  to  take  their 
"parent's  legacy,"  we  think  that  tbev  must  take 
it  on  the  same  contingency  m  their  parent 
would  havetaken  it,  which  is  that  of  surviving 
Benjamin  L.  Gorham;  and  that  the  leatator  in- 
tended that  all  the  persons  who  should  take  the 
eight  twelfths  of  what  remained  of  the  property 
when  Benjamin  Ij.  Gorham  died.  If  he  died 
without  leaving  issue,  should  be  ascertained  as 
ot  the  same  time,  which  is  that  of  the  death  of 
Benjamin  L,  Gorham.  The  ruling  of  the  single 
justice  upon  the  question  of  partla  wascorrecL 

Adecre«  must  be  entered  In  accordance  with 
this  opioioD,  the  detafls  of  which  may  be  settled 
by  a  dngle  justice. 


IOWA  StTPREHra  OOUBT. 


\»  John  S.  Oasi.b'b  Ebtatb, 
(n  Iowa,  IT8.) 


pajlDKtbe  dabta  tn  Owt  Jurisdiction,  Instead  of 
belnjt  dlstrtbuted  to  the  bein  and  devlae«s  In  tbat 
Jurtodlotlon,  wlllbe  trananiltted  to  the  principal 
'  1  another  Btatfl  In  which  the  uaaH 


(Jobiiarr  SOb  ISHdL) 
A  PPEAL  by  inlervenors  from  a  decree  of 


'  I  ing  to  the  provisions  of  his  will.     Mevened, 


odmfnMraHon  <iT  tttaXa 

The  title  of  the  executor  or  admlntetrstor  derived 
from  the  grant  of  admlnlatiatlon  In  the  oountr?  of 
the  domloll  at  decedent  does  not  extend  aa  uiBttor 
ct  right  beyond  the  terrJlorj-ofllM  government  Id 
which  It  li  sraated,  and  it  acknowledged  ai  to  per- 
vonal  property  situaled  elsewhere  It  1>  aoknowl- 
-edged  only  from  oomlV.  and  comity  yleldi  to  the 
local  obllKatlon  of  protecting  domeetlo  as  agnlnst 
foreign  rlghtg.  Sohouler.  Exra.  SIG;  Moon  T. 
Fields,  tf  Fa.  4TEi  Story,  Oonfl.  L.  lElE. 

As  a  general  rule  a  domlclllarr  ezeeutor  or  aO- 
mlnlstTBlor  authorized  tO  administer  decedents 
enate,  to  enable  him  to  bring  suit  In  relation  to 
property  In  another  StMe  or  country  than  that  of 
deoedent'i  domioU,  muat  obtain  andilary  letters 
testamentary  or  of  admlnlstratloD  In  such  State  or 
country.   Vroomv.Tan  Home,10PaIge,!Mll,(JK.T. 

cta.  L.  ed.  liar. 

Ilieterm  ■*  audllarr^'  demnestbe  administration 
faere  In  a  oertaln  accua  lumrdlnate  to  the  more 
tli.  R.A. 


general  admlnlstratf on  abroad,  and  for  which  pro* 
vision  Is  made  by  statute.  Ooley's  Estate,  U  Abb 
Pr.  M4;  Lynes  r.  Ooley,  1  Badt.  «0T;  1  Story,  Bq. 
JUF.  SSS. 

Foreign admJnlstraton,lDaapaottJea of.  SeenotM 
to  Schluter  T.  Bowery  Sav.  Bank  (N.  T J  B  L.  R.  A. 
641:  Johnston  v.  Wallts  (N.  T.)  S  L.  B.  A.  8t8; 
Welch  V.  Adams,  port.  Hi. 

AnaUlary  probate  authorl^  will  be  granted 
where  principal  letters  teatameatary  or  of  adminla- 
traUoD  have  been  gnoted  elaewherek  nndw  the 
rule  ot  publlo  aonveoleooe  that  property  ot  the  de- 
oeosed  wlUdn  reoob  of  domeetlo  prooesa  shall  Im 
applied  to  the  UquldatlOQ  ot  debts  In  oonsooanoe 
with  domestlo  polloy.  Harrlaoo  v.  Sterry,  B  [J.  & 
B  Oisnoh,  an.  S I^  ed.  107 ;  Smith  r.  Union  Bank  of 
Qeorgetown,  a  U.  8. 5  Pet.  519.  8  L.  ed.  £14 :  Hol- 
oomb  V.  Phelps,  10  Conn.  121 ;  Bowdoln  t.  Holland, 
"  Gush,  IT;  WUlard  v.  Hammond,  fl  N.  H.  3Sii 
Doollttle  v.  Lewis,  7  Johns.  Ch.  46,  £  N.  T.  Ch.  I,  ed. 
£1S;  Banders  V.  Jones,  BIred.  B^MS;  S  Kent.  Gobi. 
'*'  Wma.  Bzra.  861, 491. 


i  also   12  L.  R.  A.  237; 


OaBA    T.  AtlBTIN. 


Sl» 


Statemfliit  t^  B*ek.  J.: 


trict  Court  of  Tama  Coanty,  Bitting  m  a  court 
of  probate,  prajiog  tbattbeezecutorof  the  ea- 
tale  of  said  deceaaed,  appoiated  by  said  court, 
be  ordered  to  nuke  dlatribulion  of  the  asseu  In 
bis  bands,  M  required  bj  the  vill  of  tbe  tes- 
tator. An  order,  asprayed  for  by  the  petition, 
woB  made.  Admlnutralors  of  tbe  estate,  ap- 
pointed in  proceedinffB  In  PcnoEijlTanla, 
claimed  to  be  the  principal  admlDistratioa,  ia- 
terrened,  claiming  the  assets  asked  to  be  dls- 
Uibuted.    They  appe«l  to  tbia  court. 

Jf«Mr«.  C.  B.  Br»dahKw  and  dutrleaA. 
Cl^rk.  for  appellants: 

Aocillary  adminietrallon  is  made  lubaervtent 
to  tbe  rights  of  creditota.  who  are  resident 
within  the  country  where  it  U  granted;  and  tbe 
reaiduum  le  traosmisaible  to  tbe  foreign  country 
when  a  final  account  has  been  settled  In  the 

E roper  tribunal  where  the  new  adminlatration 
granted,  upoo  the  equitable  principles 
adopted  by  its  own  law,  in  llie  application  and 
distribution  of  the  assets  found  there. 


Story,  Confl.  L.  g  fiI8;  Wharton,  Confl.  L. 
8  619;  8  Wma.  Eira.  1768;  1  Wms.  Esrs.  tM. 
note,  and  authorities  there  cited;  Ooodall  t. 
MartJua,  11 N.  H.  88;  Loa  v.  BariUll,  8  Allen, 
2SB;  Fau^.  Bavm,  8  Met.  100;  Daeity.  Etteg, 
8Piek.476;  Clark •v.BtaekingUm.UQKtaa.Wi: 
Barney  t,  Biehardt,  1  Mason,  881;  Miner  t. 
AutHn,  4S  Iowa,  221. 

The  proceeds  of  real  estate  in  Iowa,  realized 
by  an  ancillary  administrator  appointed  by  the 
courts  of  this  Stale,  are  assets  lor  the  payment 
of  the  debts  of  a  nonresident  decedent,  to  be 
administered  upon  by  the  administrator  of  the 
domicU,  precisely  the  same  as  assets  realized 
from  the  personal  eBiate. 

SadtefiY.  Qregory,  S7  Iowa,  158;  OretuieU-w. 
Slaek,  68  Iowa,  113;  St  HvgAet.  SS  N.  Y.  62; 
Banyi  Am.  88  Pa.  188. 

MtMT*.  Strable  A  Sticar  for  appellees. 

Mr.  J.  W.  WiUatt  for  the  ancillaiy  ad- 
ministrator. 

Beck,  J.,  delivered  tbe  opinion  of  the  court: 
1.  There  Is  no  dispute  as  to  Uie  controlling 
facts  In  the  case.    Indeed ,  there  is  no  real  con- 
troversy as  to  any  of  the  facts,  the  dispute  arls- 


AndUsry  tetters  ot  admlninraUon.    Bea  iiol«  to 

Bohluter  v.  Bowerr  Bar.  Baok  (N.  Y.)  S  L.  B.  A.  5U. 

Povxr  ami  oufhorlfif. 

Executors  dul7  aDpolntad  in  snother  State  have 
a  right  to  lake  oharge  of  and  oonlrol  personal 
propertr  ot  tbe  teatator  ilCuated  in  this  State, 
wbere  there  is  no  conSioUng  srant  ot  letters  testa- 
mentary bere.  Droirn  t.  Brown,  1  Barb.  Ob.  188, 6 
N.  7.  Cb.  L.ed.g49:  BcTraznIer.tBeiU.  1TB:  Black 
V. 'Wooaman,  S  Bedf.  864;  Maraball  t.  Breater,  1 
Bow.  N.  8-  V&:  Lyman  v.  PaiB0na,t8  Barti.  SS; 
MetcaU  t.  Clark,  11  Bub.  IB;  PuBh  r.  Joua,  B 

Lei«h,  on :  Smith  v.  webt).  i  Bub.  xao. 

Where  be  has  t)roug'bt  anels  of  the  estate  iato 
this  Btate,  be  may  praaeonte  and  defend  aotloas  In 
the  courlB  of  this  State,  but  not  otherwiee.  Ba 
Webb,  U  Hun.  laL 

The  next  of  kin  maj  call  him  to  aooonnt  t<ff  such 
■■M  la  Id  ttili  Btote  without  tbe  appointment  of  an 
administrator  here,  but  only  In  a  caae  of  preailng 
and  peouUoT  olrounutanaea  and  to  prevent  a  failure 
of  Justloa.  Eohler  V.  EnapPilBredf.  SU;  Qullok 
T.6iillck,llHow.FT.8S,8aBarb.l(IS;  McNamanv. 
Dwyw,  T  Paige,  ^39, «  H.  7.  C!h.  L.  ad.  IM ;  Shulti  v. 
Pulw.a  Paige,  181,8  N.T.  Ch.  L.  ed.  IDT ;  Broim 
V.Brown,  t  Bdw.  Cb.  >!«,«  N.  T.  Ch.  L.  ed.  mi; 
PrlM  ▼.  bown.  00  Bow.  Pt.  GU.  10  Abb.  N.  a  TO. 

Wberea  tnrplua  remains  In  the  handa  of  a  foreign 
•r  anetllaiT  appointee  after  paying  all  debts  In 
that  Jurtadletion  the  foielsn  oourt  will.  In  the  spirit 
of  oomiv,  and  aa  matter  of  Judicial  dMoretion, 
«t4er  tt  to  bepald  orartottiedomloillary  eieeutor 
or  adminlatTalor  If  there  ba  one.  Instead  of  making 
dklrlbutkiD.  WrlgbtT.Phl]|]pa,6eAlB.»;  Wright 
T.OUbert,  n  Md.  M ;  Haokey  t.  Coz,  W  U.  &  IS 
How.  HO,  If  L.  ad.  SW:  Trimble  v.  DUednayUd,  n 


llTi. 


OBtS 


This  rule  la,  howerer,  not  abaolnte ;  tbe  banster 
wOl  not  be  made  If  deemed  under  the  olroumatBDoee 
Improper.  Fretwell  t.  MoLemore,  Bd  Ala.  114; 
Lawrcaoe  v.  Kltterldge,  21  Oonn.  Vn  \  Ollohrlst  i. 
Chnnoii,10Dldw.6tl:  Porter  r-Heybook,  8  Tt,S71. 

nie  leigal  pcsvonal  repieeentattve  constituted  by 
tbe  forum  ot  the  domlell  ofadeoeaaed  Intestate  Is 
cDtltled  to  receive  and  reortpt  tWtbevetrealdDe. 
■nd  to  him  KSldaarlea  and  distributees  should  re- 
port. Brown  V.  Brown,  1  Barb.  (A.  188,  E  N,  Y.  Ch. 
L.  ed.  MB;  Bicharda  v.  Dutoh,  g  Ham.  BOS;  Ckmp- 
beU  V.  Sheldon,  18  Pick.  18. 
•  L.KA. 


DMHInitton  qT  aAMb 

Hie  appototmeot  of  olDoets  ot  the  law  In  varkna 
oouQtnes  whore  a  deoedent  mar  have  left  asMits 
may  be  necesaary  to  reoorw,  proteot  and  ooUeet 
them ;  but  the  dlapoaltlon  of  such  funds  when  ool* 
lected  depends  upon  the  law  of  the  domlcU,  and 
their  dlstribuUon  is  to  be  made  by  offloen  appoint- 
ed tiy  that  law,  to  whom  suob  subsldlai7  oollecton 
may  be  oompelled  to  aooount.  Peterson  t.  Chemk 
oalBank,aBobt.80e. 

A  deoree  of  the  proper  tribunal  m  the  plaoa  ot 
the  IntcHiale's  domtoll,  and  ol  the  principal  admm- 
IstratioD.  la  oonolualve  upon  all  partlea  thereto  in 
reapeot  to  assets  reallied  or  claims  against  tbe  ad- 
ministrator which  mhcht  bave  tben  been  adjudi- 
cated. ChuiohUl  V.  Preeoott,  >  Biadt  SB:  Bey- 
dock's  App.  T  N.  H.  UB;  CbUdress  V.  Bennett,  10 
Ala.fin. 

Aseta  ot  a  decedent's  ealsie  distributed  In  one 
Slate  under  BOCiUary  admtnfatiatioD.  and  brouabt 
Into  the  Stale  of  primary  administration  b^  an 
ezeoutor  or  a  legatee,  remain  assets  in  Uie  latter 
State  for  the  payment  of  any  unpaid  oredlton 
obooeliig  that  torum.  Borer  v.  Chapman,  lU  U.  S. 
SBT,  80  L.  ed.  SS2. 

lb  aasets  vera  Impreased  with  a  trust  whleh 
suob  creditor  has  a  right  to  have  administered  tor 
isbeneat.    Jbid. 

Tbe  decision  of  a  probate  ooart  m  the  settlement 
of  an  estate.  In  a  State  where  administration  Is 
merely  anoUiary,  does  not  bar  a  claim  of  a  party 
who  is  not  a  roldent  or  ctUlen  ot  tbat  Btate  or  a 
party  to  (he  proceedlnga.  or  give  legatees  an  Inde- 
tMBlble  title  as  against  him  to  what  tbey  have  re- 
ceived under  tbe  mnctlon  ot  that  court.    II>fd. 

~  itnbuUon  of  the  estate  and  all  rigbta  affecting 
the  surplus  should  be  regulated  by  tiie  law  ot  tha 
domloil  of  deoedent,  at  the  time  of  his  death.  Or. 
dronauz  V.  Belie,  8  Bandt.  Ch.  Ml.  7  M.  Y.  Ch.  L.  ed. 
a»;  Jones  v.  Oerook,  B  Jonea,  Bg.  190;  Tucker  v. 
Condy,  10  Bloh.  Bq.  IS. 

It  Is  moumbent  upon  tbe  sncDIary  sdmlnlstrator, 
before  be  remlta  the  balaooe  to  the  foreign  execu- 
tor or  administrator,  to  pay  the  local  debts  out  of 
the  local  assets  and  to  aatlsfy  the  oredltora.  as  tha 
looal  statute  presorlbea.  Davii  v.  Bttey.  8  Pick 
4TB;  Ultchell  V.  Oox,  18  Oa.  IB. 

Authority  of  domlolUary  executor  or  administra- 
tor. Bee  note  to  Bohlnter  t.  Bowery  Bav.  Bank 
(N.Y.)GI..B.A.HL 
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Iowa  Buprbmb  Coubt. 


Jolt, 


ing  wbo1l7  apon  the  law  as  appKonble  to  tbe 
f&cU.  Briefly  itated,  bat  witb  sufBcieot  full- 
Dees,  tbe  facts  in  the  case  demandiDg  conBld- 
eralioD  are  tbese;  Jolin  S.  Qable,  always  a 
resident  of   FenuBjlTaniA,  died  in  tbat  Slate, 


le  of  tliem  altuate  iu  Tama  CounlT.  He  was 
at  tbe  time  of  his  deslh  Inrgely  indebted,  and, 
as  it  DOW  appears,  was  InsolTeiit,  the  asseta  of 
his  cttHte  being  Bufficleut  to  pa;  but  an  incon- 
riderable  poitioa  of  bis  Indebted Qesa.  He  left 
a  will  devising  big  property  almost  exclusively 
to  his  wife  and  cbildren.  The  particulars  of 
this  disposition  of  his  property  by  his  will  need 
not  be  BUted.  The  will  autborized  tbe  exec- 
utors to  Bell  and  convey  the  real  estate,  to  tbe 
end  that  the  estate  "be  settled  upasadTnu- 
tagconsly  and  profitably  as  possible"  within 
four  years.  The  execuion  named  in  tbe  will 
were  discbarged,  and  on  the  S7tb  day  ot  De- 
cember, 1B81,  others  were  appointed  by  the 
proper  court  In  PeunBylrania.  At  their  request 
an  administrator  was  appointed  by  the  proper 
court  of  Tama  County,  who  soon  after  re- 
signed, and  on  the  8th  day  of  April,  1882,  R. 
E.  Austin  wsa  appointed  administrator  by  Ibe 
same  court,  and  proceeded  in  the  discharge  of 
bis  duties  as  such.  It  Is  shown  tbat  adminis- 
tration was  taken  out  In  this  Btaie  tn  compliance 
with  the  request  and  direction  of  tbe  Pennsyl- 
Tania  Bdniioistrators,  and  was  intended  to  be 
auxiliary.  Claims  to  a  large  amount  were  filed 
against  tbe  estate  in  Pennsylvania,  and  were 
paid,  so  far  as  the  assets  were  sufficient;  but  tbe 
large  portion  of  tbe  claims  after  tbe  assets  were 
exhausted  remained  unpaid.  Claims  were  filed 
against  the  estate  fn  Iowa,  and,  upon  the  peti- 
tion of  the  admluiBtralor,  lands  of  great  value 
were  sold,  and  the  proceeds  applied  to  tbe  pay- 
ment of  tbe  claims  filed  and  proved  here.  A 
large  balance  remained  in  tbe  hands  of  the  low  a 
administrator,  which  the  petillonera  in  this  case 
pray  may  be  distributed  to  tbe  heirs  and  dev- 
isees  of  tbe  decedent  Tbe  PeensyivBoia  ad- 
minietTBtota  Intervene  Id  this  action,  claiming 
tbat  tbeprincipal  administration  in  the  case  was 
In  Pennsylvania,  and  the  Iowa  admin  is  (ration 
was  merely  auiiliary.  Tbey  pray  that  tbe 
money  assets  la  tbe  bands  of  tbe  Iowa  admin- 
istrator maybe  transmitted  to  them,  totMused 
in  the  payment  of  tbedebtsof  the  estate  which 
ha»e  been  or  may  be  duly  proved. 

9.  The  evidence  shows,  we  tbinh,  beyond 
dispute,  tbat  the  lowaadniinistTiLtion  was  luken 
out  upon  the  request  of  tbe  Pcunsylvaoia  ad- 
ministrators, and  WHS  intended  by  tbem  and  tbe 
lowaadminiBtralor  to  be  auxiliary.  The  Iowa 
administrator,  in  bis  petition  for  the  sale  of 
L>wa  lands,  states  tbat  debts  to  tbe  amount  of 
$90,000  in  excess  of  assets  are  filed  agninst  tbe 
estate  in  Pennsylvania,  and  that  claims  atraiust 
the  estate  Id  Iowa  to  tbe  amount  of  $7,000  are 
proved.  It  Is  shown  tbat  the  Iowa  administra- 
tor has  In  bis  hands  more  than  |19,000  after 
fring  claiois  allowed  by  tbe  Iowa  court, 
000  being  received  for  rents,  and  the  balance 
m  sales  of  lands.  Tbere  seems  to  be  no 
doubt  that  tbe  Pennsylvania  claims  against  tbe 
•state  constituted  the  groond  upon  which  the 
order  for  tbe  sale  of  Uie  lands  was  made.  The 
petition  for  tbe  ssle  is  baaed  upon  that  ground, 
among  others,  and  tbeie  can  be  "'  '  ~~ 
»I*R.A. 


other  reason  why  tbe  conrt  ordered  Iowa  lands 
to  be  sold,  realizing  $19,000  In  excess  of  the 
lowBClBims.  Dnless  such  was  the  purpose,  rba 
order  was  improvident  and  erroneous,  in  that 
it  required  a  sale  of  lands  so  largelr  in  ezceaa 
of  Ibe  demands  against  tbe  eetal«.  But  we  will 
presume  tbe  existence  of  facts,  in  tbe  absenea 
of  proof  to  tbe  contrary,  which  establish  thft 
regularity  of  the  order  of  sale. 

8.  We  are  now  to  determine  what  disposition 
ought  to  be  made  of  the  money  asseis  in  the 
hands  of  the  Iowa  administrator,  bcio^  the 
proceeds  of  Iowa  lands  sold  upon  bis  petition, 
as  above  staled.  Tbe  Pennsylvania  adtninis- 
trators,  who  intervene,  claim  that  this  money 
should  be  transmitted  to  tbem  .to  be  disbursed 
tn  tbe  payment  ot  debts  against  the  estate,  duly 
establlsbcd  in  accord  with  tbe  lawsof  Pennsyl- 
vania. The  beirs  and  devisees,  who  iostitnte 
this  proceedtngby  their  petition,  claim  tbat  the 
money  assets  in  tbe  hands  of  ttie  Iowa  admin- 
istrator should  be  diBtrihuted  to  them,  and  no 
part  of  it  be  applied  In  payment  of  Pennsyl- 
vania creditors. 

4.  Tbe  testator  was  a  restdenl  of  Pennsyl- 
vania,  and  died  in  tbat  Blate.  He  owned  and 
held  personal  propeity  tbere,  and  was  seised  of 
lands  situated  therein.  Administration  was 
first  taken  iu  Pennsylvania,  and  creditors  re- 
siding there,  in  accord  witb  the  laws  of  that 
State,  established  their  claims  against  the 
estate.  Administration  was  afterwards  tefcea 
out  In  Iowa,  at  tbe  request'of  the  Penusylvania 
administrator,  to  the  end  tbat  the  lands  owned 
hj  the  testator  In  Iowa  should  be  appropriated 
to  the  payment  of  the   debts   of  tne  estate. 


Under  these  facts  no  doubts  can  be  ei       ..    __ 
tbat   tbe   PenDsylvania  admiaistrator  la  tbe 

Erincipal,  and  tbe  Iowa  tbe  auiiliary,  admin- 
tralor.  OJuzmbefUn  r.  Wilnm.  4S  Iowa.  149^ 
Story,  Confl.  L.  §  S18;  Wbart  Confl.  h.  S  627; 
8  Wms.  Sxrs.  Stb  Am.  ed.  1763;  SfmenM  y. 
Qaylm-d,  11  Mass.  2B6;  Fay  t.  Bafien,  8  MeL 
109;  IFifliamsv.  TPiHiaTM.SMd.  467:  Olarkv. 
Clement,  88  N.  H.  5C3;  Green  v,  Sugrly,  38 
Tex.  538;  paddling  v,  Fipktn,  15  Mo.  118; 
Ghildreti  v.  Bennett,  10  Ala.  761;  ParldTU  t, 
SfoTW,  18  Conn.  270. 

We  are  not  required  to  consider  the  funo- 
tions  and  duties  of  tbe  principal  and  anxlliarr 
admin  19 (rations  further  than  to  inquire  as  U> 
the  dispositions  to  be  made  of  asspts  in  tba 
bands  of  t)ie  last,  after  all  debts  of  the  estate 
established  therein  have  been  paid.  It  mar 
here  be  remarked  tbat  the  duties  of  tbe  auxil- 
iary adtniiiisLration  are  not  prescribed  by  stat- 
ute, and  that  the  common  law  prescribes  those 
duties  In  obedience  to  the  obligations  of  comity 
existing  between  independent  States.  It  is 
true  that  courts  are  not  commonly  considered 
as  bound  to  obey  the  lawsof  comity;  that  tbey 
are  enforced  through  the  spirit  of  friendship, 
and  not  in  obedience  to  the  requirements  of 
superior  law.  This  Is  quite  true.  But  there  is 
an  obligation  wherever  tbe  laws  of  comitT 
rest  wbicb  Impels  courts  to  Inforce  them  with 
an  authority  not  to  be  disregarded,  though  it 
be  not  prescribed  by  statute  or  by  tbe  common 
law.  That  obligation  exists  when  justice  de- 
mands authority  to  beexercieed  to  the  end  that 


SoHWKm  T.  WiGKorv. 


taaxi  of  JusUce,  vlilcli  te  eatsbllahed  that 
Justice  mar  be  enforced  and  upbeld,  can  have 

tluD  a 
Juadce. 

B.  WbstlaananzlllaTTadmliiistiatioiiI  It 
la  subserrient  and  subordinate  to  the  principal 
admioistTBtioD.  Tbe  aubaerviencj  and  subor 
dinaiion  is  lo  attain  tbe  eods  of  Justice,  wbicb 
is  Ihe  object  and  aim  of  all  acts  of  a  court  of 
justice.  Tbe  terms  relate  to  the  objects  and 
ends  attained  by  the  admiaistration,  not  to  the 
metboda  and  practice  pursued  by  tbe  courta 
having  Jurisdlctioii  of  the  BdminlstratioD. 
I7nder  the  law  upon  tbe  subject,  wbicb  pre- 
vails omr  Ui«  whole  Union,  all  tbe  property  of 
a  decedent,  including  bis  luda,  except  a  bome- 
Bteftd  and  other  exemptions.  Is  subject  to  tbe 
pigment  of  hla  debts,  and  is  assets  for  that 
purpoae.  Debts  must  be  paid  before  the  u- 
eeta  could  be  distributed  to  tbe  heirs,  lefisteei 
and  deriseea,  without  regard  to  tbe  place  ot 
residence  of  tbe  creditors.  Justice  requires 
that  creditors  should  be  paid  when  they  have 
dnlj  eitabliabed  their  claims.  Such  claims 
■na7  be  established  either  In  the  principal  or 
MizQiaij  administration.  Tbey  will  be  paid 
when  eetabliabed  In  the  auxiliary  adminlsira- 
tioD,  if  anets  sufficient  are  found  vltbln  Its 
jurisdiction.  If  sufficient  assets  for  tbe  paj' 
ment  of  debts  are  not  found  under  tbe  control 
of  the  principal  administration,  and  there  is 
under  tbe  control  of  tbe  auxiliaiy  adminiatro- 
tioD  money  assets  In  excess  ot  tbe  debts  proved 
therein.  Justice  would  forbid  that  such  admln- 
istratloa  should  disregard  tbe  demands  of 
right,  and  distribute  the  assets  to  the  heirs; 
hut,  as  It  has  not  before  it  the  claims  of  all  the 
creditors,  some  having  been  established  in  tbe 

Srindpal  admlnlatratlon  proceedings,  iustice 
emends  that  the  auiillBry  administration,  in 
response  to  tbe  demands  of  comity,  transmit 
the  money  assets  to  the  principal  administrator. 
Story,  Confl.  L.  g^  S18,  618;  Whart.  Coca.  L. 
Kg  618,  680;  8  Wms.  Eirs.  1768,  1797,  and 
nota;  1  Wma.  Exis.  424;  UoodaU  v,  Manhall, 
11  N.  E.  8S;  low  V.  BartUa,  8  Allen,  250; 
.niy  V.  ffaven,  8  Het.  109;  Dasii  r.  EkUg,  8 
Pl<±.475. 

S.  As  we  ban  before  said,  lands  now  lu  all 
the  States  of  tbe  Union,  except  sucb  as  may 
be  exempted'  by  law,  are  assets  for  the  pay- 
ment of  tbe  debts  of  a  decedent.  They  ate 
sold,  and  tbe  money  proceeds  are  applied  to 
tbe  payment  of  tbe  decedent's  debts.  It  is  vain 
to  discuss  the  question,  whether  the  avails  of 
lands  so  sold  are  to  be  treated  as  personalty  or 
real  eetate.  Tbe  land  la  converted  into  money, 
Tba  land  then  ceases  to  be  assets  of  tbe  estat«: 


the  monev  becomes  assets.  There  is  no  mystei7 
in  changing  lands  into  monev.  One  owning  a 
farm  knows  be  owns  and  u  possessed  of  so 
many  acres  of  land.  He  sells  it,  and  recelvea 
tberefor  $10,000  In  cash.  He  then  knows  he 
owns  no  lands,  but  In  tbe  place  of  his  farm  lis 
has  $10,000  In  cash.  Be  would  probably  be 
amused  should  anyone  claim  that  his  money 
was  realty,  or  should  be  regarded  and  treated 
by  the  law  as  realty.  The  law  provides  for 
the  change  of  tbe  lands  of  estates  into  money. 
When  tbe  money  Is  received,  it  is  personal 
property.  It  doubtless  is  true  that  cases  arise 
where,  in  order  to  enforce  liens  or  equities, 
money  proceeds  of  lands  are  appropriated  aa 
tbe  land  would  have  been  appropriated  bad 
there  been  no  sale  of  it.  It  ap^wars  that  tbera 
ought  to  be  no  doubt,  obscurity  or  mystery  aa 


monej,  as  shown  by  the  petition  filed  in  the 
auxiliary  administration,  asking  for  tbe  sale  of 
the  Iowa  lands,  lor  tbe  purpose  of  paying  debts 
proved  in  both  the  principal  and  auxiliary  ad- 
ministrations. If  tbere  had  been  no  debis.  the 
land  would  not  have  tieen  sold,  and  all  the  land 
would  not  have  been  sold  except  to  pay  the 
Pennayivania  creditora.  It  fs  now  found  that, 
after  Uie  auxiliary  administrator  bas  paid  all 
debts  eatablisbed  therein,  a  surplus  remains. 
To  cany  out  the  purpose  of  the  law  and  tbe 
objects  for  whicb  tbe  land  was  sold,  tbe  bal- 
ance in  the  bands  of  tbe  auxiliary  administrator 
must  be  transmitted  to  the  principal  adminis- 
trator In  Pennsylvania. 

Our  conclusions  as  to  the  character  of  the 
residuum  of  the  money  assets  In  the  bands  of 
tbe  auxiliary  administralor,  and  the  disposition 
to  be  made  of.It,  demand  for  their  support  no 
further  argument  and  no  further  citation  of 
authorities.  Eihaostive,  learned  and  ^uta 
argumenia  of  the  respective  counsel,  and  n 
erous  authorities  dtf "  """  ""  "  ■^  -  --"  -  - 
Ihe  questions  discuee 
furtber  considered. 

Our  conclurions  require  the  decree  of  the 
district  court  to  be  reversed.  Tbe  cause  will 
be  remanded  to  tbe  district  court  for  a  decree 
in  harmony  with  this  opinion,  directing  and 
requiring  the  administrator  appointed  in  tbia 
State  to  transmit  to  tbe  principal  administrator 
in  Pennsylvania  all  funds  remaining  after  tha 
payment  of  all  debts  proved  In  the  district 
court,  and  costs  and  expenses  of  administration. 

Bewrted. 

Petition  for  rebearing  overruled  June  8, 1890. 


NEW  JERSEY  COUBT  OP  ERRORS  AND  APPEALS. 


Bomnd  K  SUUWMNE,  Appt., 

Bmily  F.  WTCEOFF,  Bapt. 

(....N.J.Ba...-l 

Vbm  aaatKnaaeat  bgr  m  r«tlred  olBeer  of 

tha  ITbUmI  St»taa  mmaj  or  bis  unearned 

paj  li  aealnst  pnblia  P0II07  and  wQl  not  be  np- 

beUbrtlLeaouns. 

tL-RA. 


APPEAL  by  defendant  from  a  decree  of  the 
Chancery  Court  in  favor  of  complainant 
In  a  suit  brought  to  compel  spedflc  perform- 
ance of  an  agreement  to  assign  certain  pay 
which  was  not  dne  to  defendant  at  Uie  time  ot 
the  agreement.  Sewried. 
Tbe  facts  sufficiently  appear  In  tha  opinion 


See  also  21   L.  B.  A.  827;   23  L.  R.  A.  97;  36  L.  R.  A.  174; 


I  L.  R.  A.  441. 


m 


Mkw  Jebov  Coubt  of  Ebbobi  a 


Mr.  OUbert  CoIUhb.  wltb  Mr.  Freder- 
ick FrMBbkch.  Jr..  for  sppellanl: 

Buch  u]  aaai^ment  u  th&t  Bttempted  to  ba 
enforced  in  tbu  caM  (•  sgninsl  public  pollcrf 

i'V'irfj  V.  0<Sum,  8  T.  H.  681;  Stvart 
Tveker,  2  W.  Bl.  1137;  LidderdaUt.  Montnm, 
4  T.  R.  349;  Bton»  v.  LidderdaU,  %  Anrt.  S8S; 
Barwi'ftt  V.  JItofb,  1 H.  Bl.  627;  Arbueklt  v.  Ow- 
lan.  8  Bos.  &  P.  828;  Davit  T.Dvka  of  Marl- 
bormigh.  t  SwanBt,  79;  Palmer  v.  Bal«.2BTod. 
&  B.  673;  ma  y.  Favl.  8  Clark  &  P.  385;  WOU 
V.  FUter,  B  Meea.  A  W.  149;  .SfiM  v.  Laieranot, 
68  N.  Y.  442;  Saiv*  v.  Dunn.  66  C&L  79; 
Belilou  V.  Ikutlett,  81  Ala.  S06;  Waf/nt  Tup.  r. 
Cahia,  S  Cent.  R«p.  836,  49  N.  J.  L.  144. 

Such  an  anlgiiinent  U  prohibited  \>j  Act  of 
Congress. 

U.  8.  Rav.  Btat.  g  8477;  United  State*  ▼. 
OiUiM,  95  U.  B.  407,  94  L.  ed.  003. 

Mr.  Fraak  Beiv«>>  'o^  appellee. 

Beed,/, delivered  tbeoplnlooof  tbeconit: 
Tbe  right  of  the  appellee,  who  was  tbe  com- 
plalDant  below,  to  the  relief  for  irhlch  she 
prajB,  reala  npon  an  aasignmeot  made  to  ber 
Luaband  by  Uie  defendant.  The  subject  mat- 
ter vblcb  the  aasignment  was  supposed  to 
operate  upon  was  the  unearned  pay  of  the  de- 
fendant, to  become  due  to  him  as  a  retired  of- 
ficer of  the  United  Slaleaarmjr. 

lu  the  consideration  of  Ibe  cause  we  meet  at 
tbe  outaet  a  difflcultj  which  lies  at  the  root  of 
the  complHtnant's  case.  It  eiisCs  In  the  shape 
of  ao  objection  Interposed  by  tbe  defendant 
that  thla  assign) menl  putporla  to  tranBfeT  a 
choae  in  action  belonging  to  a  claw  which  are 
Dot  assignable,  or,  what  in  effect  produce*  the 
■ante  result,  the  assignment  of  which  (he  courts 
will  not  enforce  or  recognize.  Tbe  rule  ia 
established  in  tbe  Snglish  courts  that  tbe  nn- 
eanied  salary  or  emolument  of  an  officer  which 
may  become  payable  during  his  life  is  incapa- 
ble of  assignment.  This  restriction  upon  the 
general  power  to  dispose  of  righta  having  a 
poteniia!  existence  is  put  upon  the  ground  that 
the  recognition  of  such  aasiguments  would 
operate  prejudicially  upon  tbe  public  service. 
Tbe  coDsiile rations  wbich  led  to  this  judicial 
result  were  in  substance  tbe  following:  It  was 
apparent  that  tbe  salary  or  remuneration  in- 
cident to  a  public  office,  as  a  rule,  was  essential 
to  a  decent  and  couiForiBbie  support  of  the  in- 
cumbent. If  the  officer  abould  tie  deprived  of 
this  snpiKirt,  there  would  arise  a  bazard  of  bis 
being  driven  to  an  inappropriate  meanness  of 
living,  of  his  being  harassed  by  the  worry  of 
straightened  circumslancea,  and  tempted  to 
engage  in  iinofBcial  latxir,  and  of  the  likelihood 
of  his  falling  off  in  that  official  interest  and 
vi^laoce  which  (be  expectation  of  pa?  beeps 
alive.  It  was  because  of  these  probaole  con- 
■equencei  Uut  tbe  courts  roCused  to  counte- 
nance any  act  ot  proceeding  wbich  might  ro- 
sult  In  stripping  tlu  offlcer  of  bis  anticipated 
reward.  The  cases  in  which  this  question  has 
been  mooted,  and  the  foregoing  rule  estab- 
lished. In  the  English  courts,  are  the  follow- 
ing: Flarty  v.  Odium,  ST.  R  681;  Banoiek 
V.  Btadt,  1  H.  Bl.  637;  ArbuekU  t.  Cmntan,  8 
Bos.  A  P.  828;  AiWs  t.  DuJce  of  MarlborovgA. 
1  SwansL  79;  LidderdaU  t.  Montroie,  4  T.  R, 
348;  Stoit*v.LiddtrdaU,aAiMr.GS3;  WtUtr. 
9L.R.A. 


In  the  cue  of  FVar^  ▼.  aSum,  S  T.  R.  681, 
It  was  hdd  by  Um  Court  of  King's  Bench  that 
this  rule  waa  applicmble  to  the  assigoment  of 
half-par  by  an  ofllcer  of  the  BritUh  army.  It 
was  ruled  that  future  accruing  payments  did 
not  pass  to  an  assignee  appointed  under  pro- 
ceedings against  an  insolvent  offlcer  taken  for 
the  benefit  of  bia  creditors. 

Afterwards,  in  the  case  of  Lidda^le  v. 
Montrom,  4  T.  R.  349,  the  validity  of  a  volun- 
tary assignment  of  the  balfpay  of  an  offlcer 
came  before  the  same  court,  and  it  was  held 
that  there  was  no  distinction  to  be  made  be. 
tween  a  voluntary  asaignment,  and  as  sssini. 
ment,  as  In  the  lasMneotloned  case,  under  the 
Insolvent  Debtor's  Act,  and  so  Ibe  voluntary 
asslgnioent  ms  also  held  to  be  void. 

The  same  dispute,  under  the  name  of  Stone 

lAddentaie,  was  shifted  Inio  the  Court  of 


keeping  experienced  officers  in  such  a  situation 
as  not  to  be  compelled  to  turn  themselves  to 
other  pnnuits,  or  to  tie  1^  other  drcumstances 
reduced  to  extreme  pover^.  Tbe  taslgnroenl 
^as  therefore  held  to  be  void.    8  Anstr.  588. 

Since  the  decision  of  these  catises  tbe  nulli^ 
of  an  assignment  of  unearned  bnlf-pay  by  an 
offlcer  has  been  repeatedly  recognized.  The 
remarks  of  Lord  Alvaoiey  in  Arbuekie  v.  Cow- 
tan,  ttipra,  and  of  Baron  Parke  in  WeU*  v. 
Foster,  supra,  display  an  tmderstandlDg  in  the 
Enellsb  courts  that  by  the  case  ot  Ptarty  v, 

dfuin  this  question  had  been  definitely  set  M 

In  tbls  country  there  are  two  cases  in  whicb 
tbe  assignment  of  a  portion  of  a  salary  to  be- 
come  due  has  been  held  valid.  Oqo  case  to 
Braekett  v.  Blake,  7  Met.  S8S.  In  which  case  It 
was  held  that  tbe  unearned  salary  of  a  city 
uiaisfaal  was  capable  of  alignment.  It  is  quite 
remarkable  Ibat  the  only  question  discussed  in 
tbe  opinion  of  Ohiffjuttiee  Bbaw  In  that  case 
was  whether  the  anticipated  salary  was  such  4 
possibility,  coupled  with  an  interest,  as  lo  be 
capable  of  aaaignmeaL.  Upon  tbe  court's  con- 
cluding that  it  was  such  an  Inierest,  tbe  as- 
signment was  sustained,  without  a  word  in  re- 
spect to  tlie  point  raised  in  ibe  hri,ef  of  counsel 
that  the  asaignment  was  opposed  to  pubUa 
I>o1icy.  This  question  seems  [o  have  been  en- 
tirely overlooked  in  the  decision  of  that  case. 
""  ~e  are  two  subsequent  cases  hi  Hassachu- 
sometimes  cited  as  sustaining  the  same 
doctrioe;  hut  bolb  these  cases,  namely,  Mut- 

"  r,  Qiiinn,  1  Gray,  106,  and  Maeomber  v, 
Doane,  v  Allen,  541,  as  decided,  involve  only 
tbe  question  of  tbe  assignability  of  wagea  to  be- 
:  due  upon  contracts  for  services  lend- 


lic  officer  has  been  the  soMect  of  Judicial  ap- 
proval, to  that  of  State  v.  Saetinge.  10  Wto.  78l 
This  case  involved  tbe  assigoment  of  the  fu- 
ture salary  of  a  judge.  In  delivering  the  opin- 
ion tbe  judge  remarked  that  it  baa  not  been 
contended  that  the  doctrine  of  the  Engli^ 
cases  holding  that  assignments  of  the  pay  of 
officers  in  the  public  service,  judges'  salaries, 
pensions,  eto.,  were  void,  was  applicable  to  the 


Nasi  t.  Oaslbt. 


eoDdWon  of  ndety,  or  to  the  prindplei  at  law 
nr  pubUc  policy,  ot  this  country.  Tbe  vouod- 
DCH  of  the  nik  laid  down  ij  the  EnglUh  esses, 
however,  vu  not  Impugned.    Nor  wm  It  ex- 


pluned  fai  what  way  the  propriety  of  support- 
ing this  rule  of  public  policy  ceased  under  onr 
ptMitlcal  or  Judicial  system.    Nordoea  the  pos- 


secure  the  most  efficient  Mrvice  to  the  public 
by  those  who  are  appoioted  or  elected  to  per- 
fomiimblic  duties.  Bo  long  as  there  are  pub- 
lic omcen  who  are  remuDersted  for  their  serr- 
Ices,  the  same  condltloDB  enisl  in  botb  countries 
wbich  readers  the  stripping  of  such  officer  of 
his  expectation  of  pay  Impolitic.  Inrespect  to 
this  Keneral  rule  of  policy,  iberefore,  no  solid 
discnmlnation  can  aa  made  between  the  polit- 
ical sftnatioD  of  thiacotiDtryand  that  in  which 
the  rule  was  flnt  adopted.  This  was  the  view 
taken  by  the  Court  of  Appeals  of  the  State  of 
New  York  In  the  case  oi  Bliti  v.  Lawrentt,  S8 
N.  T.  44a,  after  a  thorough  review  of  the  Eng- 
lish and  American  cases  by  Juigt  Johnson. 
This  has  become  a  leading  case  In  thb 


try,  and  the  doctrine  announced  by  It,  namely, 
that  the  assignment  by  a  public  officer  of  the 
future  tahuy  of  lits  office  Is  contrary  to  publlo 


policy,  and  rdd,  has  been  tdlowad  In  Ihit 
country  In  the  cases  of  Banm  t.  2>uflA,  W  CaL 
79;  &UoH  T.  3eaU^,  81  Ala.  283;  BioJ  t.  Jfe- 
Viektr,  6  Ho.  App.  909.  Involring  the  same 
principle  Is  the  case  of  Meld  T.  Chipley,  70  Ey. 

The  foregoing  doctrine  In  respect  to  tlie  non- 
saaiguBhillly  of  unearned  ofBdal  pay  may  \» 
regarded  as  settled  In  this  country,  as  it  is  ia 
EuLrland,  by  the  great  weight  of  reason  and 
auUiority.  Nor  is  there  any  difference  IfetweeB 
the  position  of  a  retired  army  officer  in  this 
country,  and  those  officers  in  respect  to  whose 
pay  the  English  court  were  ruling.  The  offi- 
cer here,  as  well  as  there,  allbouErb  retired  from 
actual  campaigning,  Is  still  eutjject  to  military 
orden.  By  the  Federal  Statute  he  is  liable  to 
he  antgned  to  officer  soldiers'  homes,  and  to 
Instruct  in  military  institutes.  Rev.  Stat.  V. 
S.  i^  1250,  1250,  4816. 

He  slanda,  therefore,  upon  the  fooling  of  an 
officer  owing  service  lo  tbe  public  when  called 
upon  for  its  rendition,  and  tjie  rule  announced 
protects  bis  psv  from  himself  and  his  creditors 
until  he  earns  it.  The  decree  below  must  b» 
reversed, 

Batrted  wutninuHixy, 


HBW  TOBK  COURT  OF  APPEALS    (Sd  DIv.). 


August  0.  NANZ,  A^yt., 

e. 
Jesse  OAKLBT,  Beipt. 

( K.T. ) 

1.  AaaathMOBKBadmlnlatrataT^boBd 

may   be  aahilaliied  against  tbe    sureties  for 
moogtnl  acta  of  one  admlnlitntoT,  althouKh  a 


cx>-aa[nlnMnitor  was  the  odIt  a 
estate,  b;  one  who  has  beoome  the  o 
latter*!  cdalin. 
B>  One  Joint  «x«Giit(M 
la  not  H»ll>'i>  for  the  aaaeta  which  come  Into 
the  hanils  of  tbe  other,  nor  for  the  laoheo,  waste, 
devaatavlt  or  mtanunagement  ot  tbe  other,  uo- 
lolns  Id  an  aot  resulting' lit 


Tbe  franeral  rule  Is,  that  several  «o-admInlsliB- 
tors  or  oi>-eieoutonare,ln  law.  but  one  person  rep- 
resenting the  testator,  and  acta  dona  by  one  In  rat- 
««noe  to  the  d^very,  Ble,  stft  or  release  ot  the 
teelator's  goods,  are  deemed  tbe  acta  of  [alL  with 
this  quallflcatlaD,  that  at  oommon  law  eaoh  was 
leaponslble  only  for  auoh  auMits  aa  oame  to  hli  own 
handa.  Amsa  v.  Anutrong.  IDS  Mass.  IS;  OIU  v. 
Attr-tien.  Hardr.  S14 ;  Sadler  v.  Hobbs,  i  Bro.  CD. 
Ilfc  Crosne  t.  Smieb,  T  Bast,  HS,  Wt;  Hover  v.  Blsks- 
man,  4  Vm.  Jr.  KM;  Brioe  T.  Stokes,  U  Ves.  Jr.  81S ; 
Btcnett's  App.  >  Penr.  fe  W.  UB;  Bdmondg  V.  Cren- 

ahsw,  BBU.aUPeLUMaL.ed.taS:  Bou^hton  v. 
rilnt,  IS  Hun,  SB;  Humy  v.  Blatchford,  1  Wend. 
IBK  jBOkson  v.  Robinson,  1  Wend.  439;  AlloKbenr 
rirM  Kat.  Bank'a  App.  iPa.)  E  Cent.  Bep.  a».  Har- 
teUv.  Bogert, »  Paige,  ES,tN.y.Ch.I..ed.tXK;«< 
Delaplatne,  IB  Abb.  N.  C  US. 

Bach  has  full  ooatrol  of  the  sssatt  and  maj  dla- 
pCM  of  tha  same  without  Uie  oo-operatlon  of  his 
•SBOOtatea  (Brennan  v.  lAne,  4  Dcm.  BZSl,  and  tfaey 
cannot  bj  mutual  reoelpta  release  each  other  from 
reapoDelblUty.  Black's  Estate,  Tuck.  1*^  Brennan 
*.  lAoa,  4  Dem.  CS,  8%  Douglasi  v.  Batterlee,  11 
Johns.  U;  Hall  v.  Chrter,  4  Oa-  •»;  Wheeler  v. 
Wbeeler.BOow.H. 

bob  nay  discharge  debts  dne  to  tbe  estate  by 
leoelvlng  pajment,  or  release  rest  eatate  from  the 
Uta  ot  an  moumbnnoe.    People  v.  Coleman,  4S 
Bun.  nst  People  v.  Eerser,  Z8  N.  T.  ac 
«L.R.A. 

Bee  also  II  L.  B.  A.  264. 


Where  two  ezeouton  take  an  obligation  tothem- 
selveelointlr.  as  representallvea  of  their  testator, 
for  a  debt  belonging  to  bis  estate,  one  of  them  can 
receive,  pay  and  lawf nUr  diioharge  tbe  obligation, 
whether  his  oo-exeoutor  be  dead  or  atlve.  People 
V.  Keyier.  tS  M.  T.  BS,  17  Abb.  Pr.  a?,  TWugtaas  v. 
Batterlee.  11  Johns.  U;  Bogert  v.  Hertell,  4  HUl.  401 

One  ot  two  or  more  executora  may  sell  and  Sis. 
poee  of  the  peieanal  avels,  aa  f  ullr  aa  If  an  Joined 
In  the  act  of  transfer.  Each  posaeewa  a  power 
over  the  whole  funds.  Beecher  r.  Bueklng-ham,  IS 
Coon.  110,  U  Am.  Dec  5BS:  Qardlner  v.Callcnder.ll 
Pick.  tnSi  Bogert  v.  Hertell,  i  Hill.  48) ;  Schermer. 
horn  ».  Barhydt.  B  Paige.  31, 4  N.  ?.  Ch.  L.  ed.  W. 

One  eiemitor,  by  hla  single  Indonoment,  may 
transfer  a  note  made  to  two  executors  Jointly. 
Hackay  T.  Bt.  Vary's  Ohorob.  1  N«r  Bng.  Bep.  14J. 
UB.LU1. 

One  executor  may  maintain  a  suit,  although 
three  are  appointed  by  the  will.  If  two  have  not 
quallaed.  Provldenoe  BubberOo.  v.  Qoodyear.re 
n.  8.  B  Wall.  TS8.  IS  U  ed.  SOB. 

Where  all  the  executors  must  unite  to  make  a 
valid  oonveyenoe.  no  valid  oontraot  to  oonrey  oan 
be  made  by  S  part  of  them.  Crowley  v.  Hloks.  7) 
Wis.  SB. 

The  doctrine  of  equitable  oonverslon  by  which 
real  estate  Is  held  for  eerlaln  purposea  to  be  pep. 
aonal  property  does  not  make  It  suoh  In  tbe  sense 
that  part  ot  the  executors  only  are  authorliod  to 
sell  It,  where  It  would  require  alt  of  them  to  m 
a  valid  conveyance  of  reai  estate.   IbliL 


.^1^- 


Skw  Ttnz  CouB*  or  AfFXAu. 


S.  X  ■tatnto  Te^nlrlac  »  i<^t  and  asr- 
•TKl  boiul  firom  •xseutor*  Knd  admlDli- 
tnlors  doet  not  ohonge  ttae  rule  vblcb  maktm 
tbem  lolnUy  liable  far  Joint  sots,  and  odIthit- 
■rall;  liable  for  tbelr  omi  ogla. 

(JWlea,  Ch.  J^  mil  Vann,  J.,  <HM«nt.) 

(AprtiiiUea) 

APPEAL  b?  plaintiff  ind  EUza  Hund j  from 
ft  Judi^rneat  of  the  Oeneral  Term  of  the 
Supreme  Court,  Pint  Departmeat,  efBrT"iog  a 
Judgment  of  the  New  York  Circuit  entered 
npoD  a  verdict  directed  [or  defeadant  In  an 
accioQ  brouffbt  against  the  aurety  on  an  ad- 
min istrator's  Imnd  to  lecorei  the  amount  wbich 
bad  been  adjudged  to  be  due  by  his  principal. 

The  facia  sufficiently  appear  in  the  opinion. 

Mr.  WilllfLiu  H.  Amoox  for  appellant. 

Mr.  DmTld  Thornton,  for  leepondent: 

No  cause  of  action  ia  made  out  herein,  in 
faTor  of  tbi»  plaintiff.  He  claima  under  an 
alleged  aBsi^ntneoi  from  the  party  In  wbose 
favor  the  Burrogale'B  decree  was  nuuiei  tbls  ia 
not  permitted;  there  la  no  authority  for  such  a 

Code  Civil  Proe.  S  2«07. 

Rachel  Depew,  administratrix,  was  equally 
bound  niCb  tier  co-adminislrator,  Winant,  ao 
tar  as  this  defeodant  was  concerned,  to  look 
after  the  Scbullz  estate,  and  neither  could  be 
permitted,  as  agaioBt  their  sureties,  to  take  ad- 
Tanta^  of  aay  liability  groniug  out  of  an 
omission  to  observe  this  duty.     Whatever  loss 


there  vai,  was  oocaaioned  by  the  reault  of  tha 

negligence  and  wrong-doing  of  Mia.  Depew, 
who  failed  to  dlecharge  her  duties.  Tbera 
never  esistcd  a  law  ibat  would  permit  such  an 
action  lo  be  maintained,  and  no  court  will 
allow  It 

Briggt  v.  Eaiterly,  63  Barb.  57. 

In  other  words,  a  principal  sues  her  own 
surety  upon  a  bond  ejiecub'd  by  hciaelf  with 
tlie  surety  for  the  wroogEul  acts  of  her  co- 
principal,  and  seeks  in  effect  to  make  a  aure^ 
liable  to  bis  own  principal,  reversing  the  whcM 
theory  of  the  relation  of  principal  and  surety. 
There  is  no  authority  therefor,  either  by  the 
terms  of  the  bond  or  any  Ian. 

Bee  Nara  t.  Oakley,  8?  Uun,  49S;  Sptri  r. 
MeCoun,  1  L.  R.  A.  4»0,  110  N.  Y.  80B;  Toum- 
tend  V.  WhitMU,  TS  N.  Y.  436;  Watoolt  v.  King. 
14  Barb.  S2. 

A  surety  is  entitled  on  payment  to  be  put  In 
the  creditor's  place  and  so  have  all  ^e  cred- 
itor's remedies  against  the  principal. 

Leteii  v.  Palmer,  a»  N.  Y.  271;  EOtaorlh  v, 
LooktBOod,  43  N.  Y.  89.  B8;  Have*  v.  Ward,  4 
Johns.  Ch.  128,  1  N.  T.  Ch.  L.  ed.  780;  Jftw 
York  Stale  Bank  v.  FUtcAer.  G  Wend.  M;  Van 
Home  V.  Ehierton,  18  Barb.  688. 

Therefore  this  defendant  could,  on  payment 
of  any  claim,  have  bad  immediate  reconrae 
against  Mrs.  Depew,  tmder  whom  ibis  plain- 
tiff pretends  to  claim.  Mrs.  Depew  would  be 
liable  in  the  event  that  nothing  could  be  re- 
covered from  Winani.  before  Oakley  would  bo. 

See  JtAntCfn  r.  Corbetty  11  Paige,  265,  6  N. 
T.  Ch.  L.  ed.  12a 


lAabBttvonrwetptofiUKU. 

A  Joint  receipt  li  onl;  presumptive  evldenoa 
that  the  mono;  oame  Into  possession  or  uuderthe 
eontni)  of  both  administrators.  And  this  p[«aump- 
tjon  mar  he  rebutted  by  proof  that  ttae  mone7was 
tn  faot  received  by  one  ud  that  the  other  Joined 
onlr  as  a  matter  of  form  and  for  the  sake  ot  oon- 
tormity.  UcKim  v.  Aulbsuh.  ISO  Mass.  A6L.  S»  Am. 
Bep.  iTSiDeaderiakv.CBntrell,  lOrerfc.270,  Bl  Am. 
Deo.  erSi  Hanahan  v.  Slbbons,  IS  Johns.  4ST;  Ochil- 
tree V.  Wrirtt.  I  Dov.  &  a  Bq.  SaS;  MoneU  v.  Mo- 
neU,  B  JotaOB.  Ch.  £83. 1  M.  T.  Ch.  L.  ed.  10S4. 

If  ,aBBets  coma  to  the  bands  of  one  eieoutor  only, 
but  both  Joluin  a  receipt  for  lliem,  both  are  equal- 
ly luble  to  legatees  and  oredlCors.  Johnson  v. 
Joknson,  XHUl.  Eg.  XSB. 

Wbere  eiecutora  receive  estate  Jointly  and  file 
Joint  acoouct,  (hey  are  Jointly  liable  for  ail  the  ao- 
oount  shows  to  be  In  their  hands.  Suydam  v.  Bas- 
tedo, »  Gent  Bep.  Kll.  40  N.  J.  Bq.  138;  Boiillah  v. 
Newell,  i  Cent  Rep.  652.  ti  N.  J.  Bq,  73. 

Bnt  In  Fenosylvanla  It  Is  held  tbat  the  faot  that 
money  received  by  one  executor  la  leoeiptad  for 
by  bath  eiecutora  Is  not  sufflcleutto  create  ajoint 
responsibility  of  the  eieculois.  Wilson's  App.  t 
Cent.  Rep.  839,  Il5  Pa.  SBl 

So  whet«  one  executor,  uuder  objection  and  after 
•dvtoe  of  oounaeli  permitted  the  other  to  racelre 
■ad  retain  money*  of  Che  estate,  uodsr  tbe  idalm 
by  the  tatter  that  he  was  the  natural  suardlan  ot 
his  minor  children,  who  vrere  legatees  under  the 
will.  It  was  not  sueh  oonduot  as  would  render  tbe 
[ormer  executor  liable  for  a  mieapproprlallou  of 
tbe  funds  by  the  latter.   IMd. 

Tet  where  he  voluntarily  places  funds  In  the 
hands  ot  bla  oo-exeoutor,  who  misapplies  them,  he 
will  be  liable  thnref  or.  Bngllah  v.  Newell,  i  Cent 
Bep.  GG3,  U  H.  J.  Bq.  TO. 

It  was,  however,  held  otherwise  in  Brown  v.  Bd- 
gar,  1 D.  B.  1  Daii.  sii,  1  L.  ad.  m 
t  L.  R.  A. 


Buh  executfflr  la  liable  only  for  his  own  acta  and 
what  he  receives  and  applies,  unless  he  Joins  in  the 
direction  and  mIsappUoatloa  of  aasets.  Peter  v. 
Beverly,  SS  U.  8.  ID  Pet  G3X,  «  I,,  ed.  G££;  Edmonds 
V.  Crenshaw, sen.  S.U  Pet  les,  10  L.  ad.  402. 

And  each  is  liable  to  the  ceMuf  ipit  trutt  to  tlie 
full  extent  of  the  funds  be  has  himself  received. 
Ekmoods  V.  Crenshaw,  supra. 

One  executor  having  received  funds  cannot  ex- 
onerate himself  and  shift  the  trust  to  tats  oc-exoo- 
ntor  by  paying  over  to  him  the  sums  received. 
DM. 

Eaob  eieoutor  Is  liable  for  bis  own  acta  unlaw  he 
bands  over  tbe  monej's  received  by  him  to  his  co- 
executor,  or  Joins  in  tbe  miaapplloation  of  them 
(Sutherland  v.  Brush,?  Jobna.Ch.ia,X  H.T.  Cb.  L. 
ed.£C8);BO  that  if  be  receives  and  misappllea  the 
money,  or  does  any  act  by  which  It  gets  to  the 
haodaofttae  other,  who  diverts  or  wastes  It  and 
but  for  which  act  the  latter  would  not  have  hod  It, 
a  liability  to  make  good  tbe  loss  results.  Croft  v. 
Williams,  88  If.  Y.  388.  See  lanri ord  v.  Oasooyne, 
llTes.  Jr.  BBS;  Ames  v.  Armstronir,  108  Hon.  IB; 
Candler  v.  TUlett, »  Beav.  SSI;  Clark  v.  Clark.  I 
PaIs^  lEl,  4  H.  T.  Oh.  L.  ed.  87S. 

One  trustee  may  show  by  satisfactory  proof  that 
the  Joinlns  In  the  receipt  was  neoenary,  or  merely 
lonnal.  and  that  the  moneys  In  faot  were  paid  to 


Joining  in  acta  neoeMary  to  enable  him  to  admlnla. 
ter.  He  la  only  answerable  by  oonaurring  in  tha 
applIoatlonotdieaBeta.  BngUshT.NewelLlOent. 
Rep.  IE8.4S  N.J.  Bq.  8ft  Butherland  v.  Bruata.T 
Johns.  Cb.  IT,  B  N.  T.  Ch.  L.  ed.  KH;  Ormlston  V.  (H- 
oott  84  N.  T.  830. 
There  are  oases  wbloh  irive  some  odorto  the  Me* 


Nauz  t.  Oaklit. 


HKi^ht,  J„  delivered  the  optnion  of  tlie ' 
court: 

One  Eliza  Handr  u  the  present  oivner  of 
the  claim  In  suit  Jotni  with  the  plaintiff  in  thlg 
•imel.  The  ftcnon  vaa  brought  against  the 
defendant  U  suretj  npOD  an  admiafetrator's 
bond  to  recover  the  amount  ad]udmd  bj  Che 
tiirrDKate  to  be  due  and  onlng  %  toe  adminio- 
tratoT  and  which  he  was  ordered  to  pay  to 
ComeliuiW.  Depewaiadmtniatrator  of  Rachel 
Depew,  deceased. 

It  appeua  that  one  Hary  Ann  Bhnltz  died  la 
the  Citr  of  New  York  In  testate  and  that  Rachel 
Depew  was  her  tnl;  hefr  at  law  and  next  of 
Un.  That  OD  her  peUtion  Bornt  F.  Winant 
and  herself  were  appointed  administrator  and 
adminiatratrlz  of  the  estate,  and  the  delendaot 
and  one  Peter  Cortelyon  ezecated  the  nnial 
bond,  which  was  joint  and  seTeral,  as  snietiea. 
It  farther  appears  that  Winant  alone  admin- 
istered the  estate,  and  that  on  a  final  account- 
big  before  the  surrogate  It  was  adjudged  and 
decreed  that  there  was  in  hia  hands  as  such  ad- 
miniatrator  the  sum  of  $1,830,  which  with  the 
interest,  costs  and  disbursements  of  the  pro- 
oeedlngs  to  compel  him  to  account  amounted 
in  the  aggregate  to  $4,017.57,  which  sum  be 
waa  ordered  to  paj  over  to  Cornelius  W.  De- 

Kw,  a«  adminialrator  of  Rachel  Depew,  she 
ring  died  in  tbe  meantime.  Winant  having 
eonv^ted  the  monej  to  bis  ovrn  nae  failed  to 
make  payment  and  the  decree  was  duly  dock- 
eted, execuiion  ieaued  and  returned  unsalis- 
fled,  and  thereupon  this  action  whs  brought 
against  the  defendant,  tbe  sole  surviving  surety 


theplaintlff. 

The  trial  a  .  ,  _       _ 

not  entitled  to.  recovei  for  tbe  reason  that 
Rachel  Depew  was  a  oo-adminlstratriz  with 
WiDRDt;  that  she  was  one  of  tbe  principals  la 
the  bond  of  which  the  defendant  waa  surety, 
and  that  she  could  not  maintain  an  action 
against  her  own  surety  for  the  wrongful  acta 
of  her  co-prlndpal.  This  would  be  so  if  by 
executing  the  bond  sbe  became  liable  as  surety 
for  the  denatavlt  of  Winant,  her  co-principal. 
This  question  has  received  attention  in  oumer- 
oua  reported  caaes  In  the  different  States,  in 
«ome  of  which  it  baa  been  held  that  one  eie- 
Guting  k  bond  ia  liable  for  the  default  of  hii 
oo-pitbcipaL  Brattr  t.  Clark.  0  Pick.  H; 
TouiM  f.Amidman,  SO  Pick.  68S;  Neteton  t. 
N«wton,  68  M.  H.  687;  Anui  v.  Armttrv^,  106 
Mass.  16;  Bo]/d  v.  3oj/d.  1  Watts,  866;  Soitidi 
T,  EUiotl.  8  Head,  607;  Babcock  v.  mibbard,  9 
Conn,  586;  Oatkie  v.  HarrUon,  76  Ta.  W\Jeff' 
ri*»  V.  Lav)»on,  SS  Miss.  TBI;  Braxton  v.  Stia§, 
25  Ind.  192;  Moort  v.  BUitt,  40  Ind.  658;  Bekurt 
V.  JKiMTi,  46  Obio  SL  536,  14  West  Rep.  156. 

In  several  of  tbese  cases  the  question  appears 


Clark,  tapra,  of  which  we  shall  speak  later  on; 
whilst  others  have  been  overruled  by  later  de- 
cisions. 

In  the  case  of  Aiyd  v.  Bogd,  the  adrntnistra- 
tors  flicd  a  joint  inventory,  and  it  was  held 
that  they  were  jointly  end  severally  liable  for 


of  HabUl^  for  a  Joint  sale  where  the  prooeeda  were 
reoelTed  by  one  alone  but  tbe  better  opinion  tmtli 
upon  Buthorl^  and  principle  is,  tbatauoh  Jolntaot, 
wtora  neoeaaarr  and  only  fomial,  tir  lUeU,  draws 
with  It  no  IJatrilltrtcv  the  waste  of  tbe  oo-execo- 
1^.  Croft  V.  WlUlanu,  88  H.  Y.  SBO;  FaiildlniF  v, 
ShaAar.  88  n.  Y.  Uk  Elp  T.  Dennltlon,4  Johiw.lB, 

SEceutor*  MMrottv  Holbto  ftir  thf*' own  tortfoui  oets. 


flYoBteee  ua  not  Jointly  Uahle  unless  ther  have 
made  tbemaelvee  so  by  tome  Joint  act.  DeForect  v. 
Iteaons,  t  Hal],  US;  Stuyveaant  V.  Hall,  S  Barb.  Cta. 
Ul.  S  N.  r.  Cb.  I.,  ed.  tai 

A  trtntee  li  not  llatde  for  the  waste  or  derellotlon 
«f  his oo-truatee,  whlcdi  wsa  not  oocaslonedby  any 
■et  or  acreement  of  the  fonner.  Banka  v.  Wllkee, 
B  Bandf.  Ch.  103.  T  N.  Y.  Cb.  L.  ed.  T8T;  S  Story,  Eq. 
H  UBl'UU;  Sutherland  v.  Bruab,  T  Jobu.  Cb.  £8,  S 
N.  T.  Ch.  L.  ed.  20B;  Uanaban  v.  Olbbona,  19  JoIum. 
«e,  UOi  Leich  V.  Barry,  8  Atl.  B81. 

The  role  applicable  to  executors,  u  nieli,  li  that 
eaeh  la  Ilat>le  only  (or  bla  own  acts;  and  one  oannot 
bemadeieapoaalbletartbe  neallsenoe  or  waateof 
another,  onlea  be  In  lonie  nuuiaeT  aided  or  ood- 
aarrmA  tharaln.  OrmlstoD  v.  Olcott,  M  N.  Y.  8tB; 
r.  Brufb,  T  Johns.  Ch.££. IN.  Y.Ch.1.. 
r.  aibbons.  IB  Jobno.  te7. 

'   n  no  pan  In  ttie  ad- 

OT  mMapproprlaUon  ootnmltted,  wlthoat  knowl- 
edge at  Boanlolon  on  Ua  part,  t^  his  oo-exeoutor. 
wkohad  anumed  aU  tbe  aoUvadutlee  of  tlkead- 
mtniatnttoo,  tt  appearing  that  an  aeoount  which 
pnrpoited  to  be  a  Joint  executor*'  sooount  was,  in 
tmat,  the  separate  aooouot  of  tbe  aoUnr  exeoutor 
only.    BngUsli  r.  Newell,  1  Cant.  Bep.  Kl,  O  N.  J. 

A  devastavH  tiy  one  of  two  ezeautors  or  admln- 
btntocasbaUDOtohaiTe  hJs  oompanlon,  provided 


be  baa  not  Intentlonelly  o 
to  It;  for  tbe  taetator's  bavins:  misplaced  bis  confl* 
deooe  to  one  shall  not  operate  to  tbe  piejudloe  of 
the  other.  Wilmecdlns  v.  HoKeewm,  i  Cent.  Hop. 
KB,  103  N.  Y.  SIS. 

An  executor  Is  not  a  guarantor  for  theisofety  of 
seouritles  oonunltted  to  bla  obarKc,  and  does  not 
warrantsaoh  safety  under  all  otroumstanoes;  and 
henoebalsiiotllable  tora  breach  ot  trust  on  the 


had  knowledge  of  oc  asieoted  to  the  acta  of  his  eo- 
executor,  or  bad  nottoe  wtilob  should  have  put 
him  on  Imiulry.   IMd. 

Iltbeolroumitaiioataresuahss  to  orcntea  doutit 
in  respect  to  the  mfetr  of  unlnveeted  f  uoda  of  the 
estate,  an  •xeculorls  not  eioneraled  from  tlie  duty 
of  vigllanoe  in  proteotlnff  tbem  by  the  Eaot  that 
the  SBCurltlBB  were  received  l>y  and  were  In  the  ex- 
oltislve  poaaesslan  of  bis  eo-executor.    Ibid. 


retfta  on  e»cu(or'«  hond. 

Vben  peiBODS  become  snretlea  upon  tbe  bond  ot 
an  administrator,  tbey  make  tbemBelrea  privy  to 
the  pioeeedhiga  B«alnst  their  prlaolpoL  and  when 
he,  without  fraud  or  oollusioii.  1*  conoluded,  tbey 
are  concluded  also.  Oerould  v.  Wllaou,  81  N,  T. 
K8:  Ouonl  V.  Jerome,  U  N.  T.  SU. 

An  admlnlstzator'B  bond  not  execoted  by  the  ad- 
ministrator Is  not  binding  on  (he  sureties.  True- 
leea  of  Sohoolsv.  Schick,  ■  West.  Bep.Gffi.  US  HL 
ITO. 

Tbe  liability  of  SDietiee  on  the  bond  ot  an  exeo, 
titor  or  administrator  I*  limited  by  the  terms  of  the 
covenant  of  the  bond,  and  cannot  be  extended  t^ 
Implication.   Hooper  v.  Ho(q>s,  S  W.  Ta.  W. 

Sureties  tor  administrator  with  wlU  annexed  aie 
Uable  tor  failure  to  aooount  for  purebaae  money 
received.    Stale  v.  Qresory,  US  Ind '"      "" 

V.  Com.  (Fa.)  1  Cent,  Bep.  tax 


Kbw  Yobx  ConxT  or  Appiaia 


tin  wbole  imcniiit  of  tbe  penonal  property  do- 
•crCbed  in  the  ioTnitoiy  upon  the  joint  and 
•enral  bood  wbtch  Ibey  bad  given.  In  the 
case  of  Anui  v,  Arm^rong  it  wu  held  that 
the  bond  wsa  binding  upon  botb  of  tbe  execu- 
tora  M  to  all  the  anets  Included  Id  Ibelr  Inren- 
to^  which  had  come  fnlo  their  jolat  posMSsion. 

U  the  cese  of  Bratar  t.  Oiark  two  eiecutor* 
Mve  a  Joint  and  sereral  bond  with  suretlee. 
Odc  died,  and  aflerwardt  the  lurrlTor  oom- 
mtttcd  waste  which  tbe  luretlei  upon  tbe  bond 
bad  to  pay.  It  waa  held  that  thej  had  do 
light  of  aUion  for  indemnity  or  oontributioD 
ajtaiost  tbe  hdn  or  repreeentatlvM  of  tbe  de- 
ceased execntor;  and  lo  the  aaoM  effect  U  the 
case  of  Toajti  v.  Amidamt. 

It  will  be  observed  that  theee  caaee  have 
chiefly  been  disposed  of  upon  qiiesttont  of  lia- 
bility outside  of  tbe  bond,  and  In  the  last  two 
cases  the  dedslOQ  waa  In  fact  against  the  right 
to  recover. 

Tbe  Indiana  cases  towhich  we  hare  referred 
bare  tieen  expready  oveiruled  In  the  case  of 
State  V.  Wgant,  Vt  lod.  SB,  in  which  case 
II  was  held  that  when  two  persons,  as  admin- 
latraioTs,  execute  a  dngle  bond  with  surettea, 
■neb  bond  must  be  oonstnied  a*  it  each  of  the 
principal  obUKors  therein  bad  executed  a  sepa- 
rate boed  with  tbe  same  surettea  subject  to  the 
aatne  conditions;  and  In  such  a  case,  after  the 
reelgnatiou  of  nue  of  the  adioiiilgtraton,  tbeoth- 
er  may  matulBln  au  actioo  against  hlro  and  his 
sureties  upon  the  bond  for  breaches  committed 
by  liini  alone. 

In   our   own  State   but  one  case  hai  been 


An.. 


and  that 

hg  7.  Tavlor.  flrst  reported  In  8  John°, 
345-268,  3  N.  T.  Oh.  L.  ed.  114-117,  whar  nck 
Ohanemar  Kent  remarks  that  "  It  was  prob- 
ably not  tbe  intention  of  the  txind  that  Tbomp- 
■on  should  himself  be  oonsldered  as  a  Minty 
for  his  co-guardians."  Tbe  same  caae  wae 
again  reported  In  Hopkins'  Chancery,  SOB-SSl, 
In  which  OMneOlor  Bandford  conddera  the 
question  In  an  elaborate  opinion,  reaching  tbe 
conclusion  that  apriucipajina  guardian's  Dond 
Es  not  liable  to  the  sureties  for  t£e  default  of  hla 
co-priodpaL 
This  question  waa  not  considered  in  tbe  case 


L.  R.  A.  too.  tbe  question  was  as  to  whether 
one  administrator  could  maintain  an  action 
upon  the  bond  against  the  suretiee  to  recover 
the  amount  of  tbe  devastaTlt  of  a  co-admlnia- 
trator,  and  tt  was  held  that  such  action  could 
be  meintaiDed  even  upon  the  assumption  that 
the  plalndO  individually  was  liable  to  the  sute- 
tieB  upon  tbe  bond;  but  it  was  expressly  stated 
by  the  court  tu  lis  opinion  that  It  did  not  deem 
it  Important  to  determine  the  rel^on  which 
the  plaintiff  individually,  aa  one  of  tbe  i«inci- 
pals  in  the  bond,  bean  to  the  sureties  in  refer- 
ence to  the  default. 

Tbe  question  in  reference  to  tbe  IlaMUtv  of 
executors  and  admtnistratora  for  the  defaultof 
eacb  other  independent  of  any  bond  is  wdl  set- 
tled by  the  autboiltles.  Each  of  several  exec- 
utota  or  ndmiDistratora  bee  the  rmwer  in  r»- 


*Bbond  are  liable  tor  tbe  reeldae  of  tbe  per- 
sons) eaUte.  sflar  psTment  of  debts  and  legaoisai 
not  dlspoeed  of  tor  otaarltable  paiTCieia.  with  a  de- 
duction for  executor's  ooauntotions.  White  t.  DCt- 
■on,  1  New  ffiiB.  Bep.  US,  140  Mass.  sn. 
Biiretlaa  on  an  sdmlnlatratloo  bond  aro  properlr 


ebsrged  with  e  olalm  aaalnst 

whcoe,  sltboush  InHolvent  for  several  rMn  before 

hla  death,  be  waa  able  to  paj.    Gar  v.  Giant,  101 

H.aa». 

Bnretles  on  sn  ezeoutor^  bond  are  liable  onlr 
tor  the  prooeeds  of  land  sold  bj  the  executor  as 
iuoh,  end  not  tor  prooeeds  of  land  sold  UQAsr  a 
wer  fflven  br  the  wUl,  and  Kolna  Into  the 
OB  of  the  Mate.  WMter.  Diiaon,mi>ra. 
es  on  an  eieeutor^  bood  a>«  not  liable  for 
tbe  prooeada  of  taods  sold  under  a  power  la  the 
wllL  In  eioeas  of  the  amounl  required  tor  the  paj- 
meotofdebtaandKgaeles.    IMd. 

Wberaabond  of  tbe  administrator  was  ^ven  to 
■eeure  tbe  prooeedi  of  real  eeUite  told  for  the  par- 
meat  of  debts  and  IcKaoles,  the  suretlel  aie  not 
Uable  toe  the  prooeeda  of  real  estate  sold  under 
power  In  tliewia  Mlnot  v.  Hstate  of  Healer,  8 
Hew  Bnff.  Rep.  438,  lU  Mass.  BZO. 

Thesuretfesuf  an  admloUttator  ai«  obanreatde 
nndcr  lad.  Bev.  BEat.  1S81,  I2S08,  with  pronUasorr 
notes  and  Interest  thereon,  of  Insolvent  prloolpali 
and  suretiee.  negllgentlf  taken  br  tbe  administra- 
tor on  the  gale  ot  the  personal  propertr  of  hla  In- 
teetate.    Llndler  v.  Stale.  US  Ind.  WE. 

Admlnlstraton'  sureties  are  reeponslble  for  un. 
ooUeuted  notes  due  the  ee4tite,U  Iberoould  have 
been  ooUeoted  br  the  exereiss  t€  due  dUlceooe. 
If urrar  v.  Luna,  W  TenlLBn 

A  suistr'B  Uabllltr  on  an  administrator's  bond  la 
not  dtscfaarred  by  the  appointment  of  his  oo-aureCr 
•a  admlnlaltator  ds  tefrii  «an  before  anr  default  <m 
SL.it.  A. 


the  part  (rf  the  artmlnlstrslor. 


onoe,  or  he  will  not  be  responsible  tor  losses.  Is  In- 
etteotoal  to  relieve  him  from  Uabllltr  to  sueh  oied- 
ttoiB.    KauSaiBav.ODm.(Pa.)TOeat.Bep.nB. 

AltbouBfa  an  administrator.  In  his  Indlvldnal  or 
other  capaoltr,  afterwards  oMalna  title  or  posses- 
sion ot  tbe  properCrteken  trom  his  enstody  as  ad- 
mlnlatrstorbrtbe  belrs  fat  Loalslsna.  (he  Babllttr 
-*  bis  sureties  on  his  bond  Is  not  therebr  restored. 
-    -         UDIT.&l>n,HIked.fla, 


Suretiee  on  a  new  bood  ot  an  k 
tobeffivenbrtheoouitoniDOtloo  ot  the  eurettsa 
on  the  old  bond  to  be  relieved  under  the  Btatote, 
are  Uable  for  assets  eouverted  tv  (he  exeeulor 
prior  to  the  new  bond.   BUster  v.  inse,  U  WeaL 

Bep.  B81,4e  Ohio  Bt.K. 

Buoh  BSeets  mar  be  reoovered  br  the  admtnlsfaa- 
tor  appointed  upon  removal  of  tbe  exeoutOT.  IMd. 

Where  the  principal  filed  a  new  bond,  whloh  was 
approved  without  any  petition  hating  been  usda 
to  the  Jndse  of  probate,  U  does  not  supersede  the 
orlgbiBl  l)ond:  but  tbe  SQiettes  on  tbe  several  bonds 
mar  be  treated  as  ooeunMes  ~ 
several  liabilities  assumed  br  them. 
Whltmore.!  New  Bnff.  Rep.  ftf,  141  Haa.  sse; 

n>e  maie  approval  ot  a  new  bond  oennot  be 
deemed  a  snbstltatlon  of  the  previous  bond,  but 
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dura  to  pOMHdon  ibe  asset*  and  collect  all  tbe 
drbta  dae  tbe  estate,  and  Is  lesponsible  for  all 
that  iM  receives.  Tba  pajment  of  money  or 
deUveiy  of  aoMbi  to  a  co-executor  orco-admlo- 
btrator  wiQ  Dot  dlacbsTEe  him  from  lUbtlitf 
lor  bftTlng  received  tbe  asseti  in  hli  official  ca- 
padtf :  be  can  dlscbai^  himseU  oal;  by  a  due 
admiulstration  thereof  In  accordance  with  the 
requiremeDls  of  the  law.  CoDBequentlv,  one 
joint  executor  or  administrator  ia  not  liable  for 
the  asaeta  which  come  into  the  haiida  of  the 


other,  nor  for  the  laches,  waate,  deraatavlt  or 
mlBmanagement  of  bia  co-eieculor  or  co- 
admiolsirator,  unleBS  be  conseDis  to  or  Joins  in 
an  act  reaultio);  in  loss  to  the  ealate,  Id  which 
event  be  will  become  liable.  In  other  worda, 
c(v«iecuton  and  co-admloistrators  maj  act 
either  aeparBtely  or  in  conjunction.  They  are 
Jointly  responsible  for  joint  acts,  and  each  la 
separately  answerable  for  big  separate  acts  and 
defaults.  Bmenv.  QUUt,  IISN.  Y.IO;  Onft 
T.  WiUianu,  88  N.  Y.  S84;  OrmUton  v.  Oieott, 


valldUr  of  tba  prior  brad,  tbelr  llabUl^  wiU  be  tew 
Ibaa  tbv  intended.   IbU. 

Wbere  an  exeeirtor  ptodged  note*  of  tbe  eetate 
Mthabank,  toMooretali  peisonal  debt,  and  «ub- 
KquentlrsaveaaBoond  bond,  tbe  snretln  on  tbe 
nnt  bond  were  Uabte,  tlunigh  tbe  benk  took  no 
taie  to  tbe  notM,  and  tbouKh  tbeie  was  a  bieaeli  of 
tbeaeoMidboodalsoIortbefBlluraontbe  partol 
the  eiecutor  to  reotalm  and  reooTer  the  notee.  as 
be  mJrbt  and  onsbt  to  bave  Oane,  State  t.  Jonce. 
I  Wert.  Bep.  tiS, »  Ho.  110. 

aKtrooaUon  itf  wrstv  onpavnwnt  of  tiatm. 

Bnretlea  on  tbe  adrntofstrator^  bond  wbo  bave 
been  compelled  to  par  oredltan  after  an  order  of 
dJstribotlon  mar  be  •abrosstad  to  the  richta  of 
■acta  oredliors,  and  mar  poraue  and  leoovei  trust 
tnndi  In  tlie  bauds  of  tba  admlnlitTatOT.  irhkA 
bave  been  diverted  and  misapplied.  Plereev.  Hol- 
■er.  8  Test.  Bep.  TH  66  Mkh.  203. 

If  oonrpelled  to  par  the  judrmeat  tfaey  aie  sub- 
rogated torichtaof  principal  and  of  heirs  paid  In 
fan  br  bhn.    Btetaon  v.  Houlton.  1  New  Bng.  Bep, 

A  sinetr  wbo  has  paid  tbe  Jad^ment  agaltist  die 
admlQiitiator,  br  tbe  administrator  dc  bani^  non, 
foe  CaUure  to  account,  la  subrosated  to  tne  rlghta 
otsoohadmlnWrator.  OOWglU  v.  Unvllle,  S  West. 
Bep.  SSI,  a)  Mo.  App.  188. 

The  estate  of  a  deceased  oo-surety  la  liable  to 
Buike  oontrlbutlon,  whether  he  died  before  the 
UabOltr  arose  or  after.  Wrokoll  v.  Oardner  (N. 
JJ  i  OanL  Rep.  I8L  Bee  ru»e>  to  Southal  v.  Farlsb 
(VaJ  1  Ik  B.  A.  Ml;  Uerwhi  v.  Austin  (Oodd.)  7  II 


1  Is  not  maintainable 
antUdehaltlaadJndgedbrtbesurroAste.  Halgbt 
T.  BrlsblD.  1  Cent.  Rep,  I8E,  100  N.  T.  KIB. 

UnUl  tbe  affain  of  a  sucoesslon  have  been  liqui- 
dated and  aaoertalDed  br  a  flnal  aooount  duir  bo- 
mok>Kated,  ahowiny  the  net  balanoeln  the  adminis- 
trator^ bands,  there  la  no  proof  of  a  breaoh  In  tbe 
condition  of  tbe  bund,  which  Is  a  condition  prece- 
dent to  eoforoement  of  UabUItr  against  a  snretr. 
Onproo  V.  Cbapron,  11  b.  Ann.  IBS. 

A  ]i)d«:ment  at  law  or  a  decree  of  the  orphans' 
eoort  ssoertalclng:  the  amount  of  the  peisonal  re- 
qnnalbllltr  of  the  administrator  to  tbe  portloular 
creditor  sulnK  Is  a  sufflclent  prerequisite  to  main- 
tsln  an  action  on  his  bond.  gantfTnan  t.  Vena.  (Pa.) 
T  Cent.  Bep.  6S9. 

A  snretr  Is  concluded  br  a  Judgment  against  the 
administrator.  Bnddan  v.  Meroer,  S  West.  Bep.  197, 
UOtaloSt.8aai 

To  malntalnan  action  onanadmlnletratloaband 
tt  Is  net  neccnsnrr  to  pnsh  the  admlnlBtrator  to  In- 
sNvemor-   Kaultman  v.  Com.  (Pa.)  T  Oeau  Bep.  SSD. 

'Hie  rule  that  there  has  been  no  breach  of  the 
bond  notU  the  admlnistntor  has  been  olted  to  ac- 
sennt  does  not  applr  to  Insolvent  estates.  Webb 
V.  arose,  1  New  'Eiig,  Bep.  008,  IB  Me.  SI. 

An  soUon  mar  be  maintained  on  tbe  bond  of  ao 
Bdmtpjstoator  Of  an  Insolvent  estate,  who  falls  to 
nttle  an  aooount  within  six  months  after  tbe  le- 
•  L.R.A. 


. Hie  damices  In  soeh 

an  action  are  nominal  It  no  aotnal  In]  urr  Is  proved. 
IMd. 

Alttaougti  an  admin  IstiBtoi^  bond  must  be  soed 
on  in  the  obligee's  name.  It  Is  available  forUie  en- 
foroementof  all  legal  obtlgatlons  aaumed  br  the 
maken.  Waterman  v.  Dookrar,  1  I^ew  Bng.  Bep, 
»8. 711  He.  lU. 

When  leave  la  granted  to  the  attomer  of  seveia 
heiie  to  prosecute  a  probate  bond,  tt  Is  not  neoea- 
sarr  that  hiB  name' be  Indorsed  oo  the  writ.  Pro- 
bate Oonrt  V.  Sawrn.  BNew  ttig.  Bep.  880,  MTt.  57. 

Wheo  expedient,  the  ordlnarj  mar  star  a  suit 
on  a  forfeited  a(ecutor*s  bond.  Jt*  Lee,  >  Cent 
Bep.  BOB,  B09, 18  N.  J.  Bq.  IK.  in. 

It  Is  the  dutr  Of  the  ordlnarr  to  see  that  tba  bond 
Is  not  prasecnted  for  the  purpose  of  vsKaclon  and 
Jhfd. 


Under  Uo.  Bev.  Btat  ISTS,  I  MO,  an  aotion  at  law 
upon  an  executor's  bond,  for  damages  for  breatdi 
of  the  oondltlon,  mar  be  maintained  In  the  dnt  In- 
stanoeL  Btata  v.  GrlgBbr,  10  West.  Bep.  Sas,  M  Ho. 
Ufl. 

Adlstrlbnteeof  an  estate,  after  the  debta  are  an 
paid,  has  his  right  of  aotion  on  tbe  statntorr  bond, 
whether  lloal  settlement  hrthe  repraaentattve  or 
order  of  distribution  br  the  probata  eourt  bss  beoi 
made  or  not.   IMd. 

One  of  two  admbilattaton  can  ftafntaln  an  ao- 
tion under  order  of  tbe  surrogate  against  tba  sura- 
tlea  on  their  Joint  bond  for  moners  nilsi4>piopria(- 


has  been  rendered  directing  bim  to  pay  the  monv 
to  the  plalntur.  Tbe  llabllltr  of  the  plaintiff  as  an 
Individual  to  the  suietleB  la  not  a  matter  for  con- 
alderaUon  In  such  suit  br  bIm  as  administrator. 
8perb  V.  McOoun,  1  L,  B.  A.  180,  IID  N.  Y.  OOS. 

In  an  action  on  the  bond  of  an  admlnlatrKtor  or 
executor,  no  acooont  need  be  taken  to  show  that 
asaeta  came  to  bis  hands  sulHelent  to  meet  tha 
debta,  where  this  tact  Is  clearlr  shown  I^bls  own 
iettJed  aocounls.  UontoMi  v.  lAvell,SITa.SW. 

In  such  action  a  reooverr  cannot  be  had  of  rents 
and  prollla  received  br  the  admlnlstrBtor  from 
Unds  which  descended  to  the  hefts.  State  v.  Bar- 
rett, Ifl  Ind.  IS. 

Asuretr  mar  defend  oo  the  ground  that  his  oo- 
■uretr  was  released  and  a  new  bond  filed  prior  to 
tbe  Ineachea  aaalgned.   IMd. 

He  cannot  plead  that  he  signed  onlr  a  tempoiarr 
bond,  and  that  he  subsequ^itlr  signed  the  bond 
sued  on.  under  a  statement  br  tbe  ordlnarr  that 
the  temporarr  bttid  had  been  loet  and  that  he 
meielr  wanted  thla  algned  as  a  temporarr  bond  In 
Its  stead,  and  that  ha  Blgnad  It  under  the  represen- 
tation that  It  was  onlr  temporarr,  and  that  he 
could  read  but  poorlr,  and  diat  the  bond  was  not 
read  to  him,  but  was  stated  to  be  a  oopr  of  tbe 
tomer  bond.    Brown  v.  Davenport,  78  Qa.  7N. 

Where  tbe  defendant  pleaded  that  no  person  In- 
jured br  the  brcacb  of  tbe  bond  aver  applied  to  the 
probate  court  for  leave  to  prasoonte.  and  that  said 
oourt  never  granted  such  leave  to  any  person  In- 
jured or  claiming  to  be  Injured,  the  plaintiff  should 
traverse  the  plea.  Instead  of  demurring.  Probata 
Court  V.  Bawrer,  8  Sew  Eng.  Bep.  ttO,  GB  Tt.  DT, 
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into  tlie  buidB  of  lUchel  Depew  u  vlmtDietra- 
tri(,  oi  that  she,  m  such,  commiiied  snr  act  or 
default  that  would  make  her  liable  tot  the 
deTaatavlt  of  WIdmiI,  nnleBa  she  may  be  liable 
therefor  upcHi  the  bond  executed  by  h«r.  Tfae 
bond  thna  executed  WM  In  the  form  reouired 
by  the  Blatule,  condltloDed  that  they  Bbould 
faithfully  execute  the  tnut  reposed  in  Ihem  as 
such  admlDiAratrIz  uid  adminlBtrator,  and 
that  they  ahall  obey  all  ordera  of  thesurrogate 
touching;  the. admin Islnti on  of  the  estate  com- 
mitted to  them.  The  Statute  provldea  that 
erery  person  appoloted  admlnktralor  shall,  be- 
foie  receiving  letlen,  execute  a  bond  to  the 
people  of  the  Slate  witb  two  or  more  compe- 
te!) I  sureties  to  be  approved  by  the  sorrogate, 
ud  to  be  Jointly  ana  severally  bound.  8  Bev. 
8t^<lthed.8a,gse. 

So  that  before  receiTlng  letters  she  was  re- 
quited to  execute  the  statuloty  bond,  and  bav- 
inK  been  associated  with  Winant  as  s  co- 
atliQinfstratrixshe  joined  with  him  In  executing 
the  bond  in  which  they  each  undertook  to 
faithfully  execute  the  trust  reposed  in  them  as 
administretrix  and  administrator.  Whatwsa 
the  trust  reposed  in  her  as  admlnlstrstrliT  It 
was  (o  administer  upon  the  money  and  as- 
sets coming  Into  her  hands  and  for  which  she 
became  personally  liable,  and  for  such  assets 
as  came  into  their  joint  posEesslau  on  which 
they  became  Jointly  liable  to  administer  and  ac- 
count, and  notlo  execute  the  trust  ssto  money 
end  assets  which  came  into  the  excludve  con- 
trol and  management  of  ber  co-prioclpsl  over 
which  sbe  had  nojurlsdictionorcontrol.  They 
were  to  obey  all  orders  of  the  surrogate  touch- 
ing the  administration  of  the  estate  committed 
totbem.  What  orders  was  she  to  obeyt 
Those  that  were  addressed  to  her;  not  those 
that  were  addreseed  to  her  co-ad  mi nlstrator. 
The  object  of  an  administrator's  bond  is  to  en. 
force  or  Insure  the  discharge  of  tbe  duty  re- 
posed in  the  persons  appointed.  It  wss  not 
mtended  by  the  Htatute,  In  requiring  such  a 
bond  to  be  executed,  to  change  tbe  liability  or 
duties  of  the  persoos  appcdnted  from  that 
which  existed  under  the  provisions  of  tbe  Stat- 
ute independent  of  Ihe  bond. 

The  bond  was  not  intended  to  vary  their  ob- 
lijniion  or  their  rlsbts  and  duties  as  they  ore 
defined  by  law.  Their  duties  were  the  same 
after  the  bond  had  been  given  ai  the;  would 


have  been  had  no  bond  been  required  or  ex» 
cuted.  They  were  consequently  jointly  liable 
for  Joint  act<  and  severally  liable  t<a  (belt 
own  acts.    Rachel  Depew  and  Wtnant  eaclt 


and  as  such  he  become  liable  for  (he  Joint  acta 
of  the  prlndpals  and  tea  the  individual  default! 

It  is  true  they  Joined  In  executing  a  dngla 
bond  Jointly  with  sureties.  They  donblleM  had 
the  tight  to  execute  and  file  eeparate  bonds,  but 
this  was  Dnnecessory,  fix  Oiea  act  In  execut- 
ing the  one  Instrument  should  he  construed  ee 
it  the^  bad  executed  senarmle  bonds.  Joint 
administrators  may  be  willing  to  undertake  the 
trust  reposed  In  them  when  each  knows  that  he 
Is  responsible  only  for  his  own  acts,  and  thoee 
In  which  be  Joins  with  his  associate,  when  be 
would  not  be  willing  to  become  sure^  for  the 
separate  acts  of  hi*  colleague.  The  aaim  that 
Joint  ilabilitjr  for  (be  acts  at  eodi  other  under 
tbe  bond  will  promote  diligence  on  tbe  part  of 
the  principals,  does  not  appear  to  us  to  be  well 
founded.  Itmaybetruethatsuretiesorealtlmei 
without  power  by  timely  interventian  to  pr» 
vent  waste  by  one  of  sevetvl  administrators, 
but  such  want  of  power  may  be  equally  irua 
In  reference  to  the  other  Joint  admin istratora. 
As  we  have  seen,  one  may  collect  a  debt  or  taks 
into  bis  possession  an  asset,  and  having  re- 
duced It  to  possession  be  must  be  responsible 
for  the  proper  administration  of  It  His  asso- 
ciate caoool  demand  or  recover  It  from  him, 
and  should  he  we  fit  to  abscond  or  commit 
waste  without  the  knowledge  of  bis  associate, 
such  assodate  would  have  no  other,  further  or 
greater  power  to  prevent  than  the  surety. 

Other  questions  were  raised  upon  the  argn- 
ment  in  reference  to  the  transfer  of  this  claim 
to  the  plaintiff,  bnt  none  which  we  deem  It 
necessary  to  here  discuss. 

As  to  the  appeal  of  Eliza  Mundy,  we  have 
not  thOQEbt  it  neceasary  to  consider  st  thia 
time.  It  has  done  no  harm.  Ko  motion  was 
made  to  dismiss  in  this  court  Huch  motions 
have  been  made  In  the  conrt  below,  one  of 
which  Is  said  to  be  still  pending. 

For  the  reasons  already  stated,  Ou  judgment 
thould  be  Toerted,  anda  tune  trial  grantttt,  m'lA 
eoitt  to  abide  the  etent. 

All  concur,  except  FoIl«tta  Ch,  J.,  and 
Vkan,,/'.,  dissenting. 


NEBRASKA  SUPREHB  OOUBT. 

VSOa  L.  BIERBOWER  «(  ak.  Ptf^  in  Brr., 

t. 

John  F.  MILLER. 


...Neb... 


to  reMov*»MiUfnnaiirilateaonr(  totb* 
olroult  ooait  of  tbe  United  Stotca  ution  tli* 
BTOund  tlwt,  tron  prejodioe  or  loool  li  ~ 
be  wUl  not  be  able  to  obtain  Jnstiae  tn  -' 
oonrt.  eio«  li  eoaOiied  to  eases  In  whk 
ter  In  dispuEe  exeeeds,  exdusive  of  li 
ooata,  thesom  or  value  of  ptjm. 


*nm  vlf hi  or  ■  aimr— LdBMt  daftandant 

■Head  note  b;  Oobb,  Ch.  J, 

Horn.— Bemovat  of  soum  /or  loeol  prqfudieo;  rIpU  i  of  prejodloe  or  looaJ  Influenoe  does  not  exist  unlesi 
dspeiKlcnt  on  amount  <n  dfqn^.  \a,e  smouat  lavoived  eioeeds  12,000.    Uolooe   v. 

Under  the  Aet  of  Hsrob  8,  IBST,  the  rtoht  of  re-   Blobmond  ft  D.  B.  Oo.  S  Pad.  Be)i.  OSS. 
Bovalofaoaose  to  die  federal  oouitonttieitTOUDdl     A  nonresident  defendant  sued  In  a  state  court 
«L.R.i. 


law. 

ERROR  to  tbe  Dltblct  Coort  for  Lancaster 
County  to  review  m  judgmeDt  Is  favor  of 
plaiDtiS  In  ■□  aclioD  brought  to  recover  dam- 
igf*  for  BD  alleged  wrongful  conversion  o(  cer- 
tain of  plalDtiffB  properly.     Afirnud. 

Tbe  facts  are  fully  stated  in  tbe  opinion. 

Meurt.  BIoiit(onieT7  A  JeSter*  for 
plaiDtiffs  in  error: 

It  has  been  the  constant  practico  dnce  the 
law  went  into  effect  to  make  the  application 
to  tbe  federal  court,  allbouah  in  soae  of  the 
earlier  casee  the  petition  ana  bond  ffCK  flnt 
)!led  in  the  state  court,  and  in  no  case  baa  anch 
practice  been  decided  to  be  Improper.  In  most 
rasm  it  baa  been  unquestioned,  but  whenever 
questioned  such  practice  bai  been  expreaal; 
approved. 

FUc  V.  Bmarie,  88  Fed.  Rep.  418;  Malona 
V.  Rieimond  S  D.  B.  Co.  M  Fed.  Rep.  828; 
SaiUt  y.  Wytie,  88  Fed.  Rep.  886. 

Tbe  right  to  remove  is  given  to  any  nonresi- 
dent defendant  when  there  Is  a  controversy 
between  him  and  a  dtlzen  of  tbe  State  where 
the  auit  is  brought. 

IVU  V.  Heaarie.  89  Fed.  Rep.  418. 

Such  right  is  not  confined  to  caaes  where  the 
contioveiay  between  tbe  plalntiO  and  Uie  de- 
fendant seeking  tbe  removal  is  a  aeparable 

Whdan  v.  SewTork,  L.  B.  AW.B.  OaAI^ 
R.  A.  60.  86  Fed.  Rep.  849. 
■'    ■"   — ■  "  -     -------  1,  for  defendant  in 


Where  the  real  cause  of  action  ia  between 
dtizens  of  the  same  State,  citizens  of  another 
State  cannot,  bf  procuring  themselves  to  be 


thereby  deprive  the  plaintiffs  of  their  remedy 
against  tbe  orieinal  defendant  for  a  trespaM 
committed  by  bim. 

Ohlgvitt  V.  Faraea,  18  Fed.  Rep.  SOS;  AUin 
T.  Beiintm.  1  DHL  C.  0. 110;  Oibam  t.  Brvet, 
108  U.  B.  661,  27  L.  ed.  825;  ChbU  v.  Bais, 
110  U.  8.  889,  38  L.  ed.  186;  Houston  A  T.  O. 
R.  Oo.  V.  Shirky.  Ill  U.  8.  86S,  28  L.  ed.  49S; 
JXorn  Wirt  Jffedgt  Co.  v,  FuUer,  122  U.  8. 6S6, 
80  L.  ed.  1386;  Pheipt  r.  Oakt,  117  U.  S.  286. 
29  L.  ed.  888;  SUiDart  v.  Dunham,  116  U.  S. 
$4,  £9  L.  ed.  B80;  BroruoA  r.  8t.  Croix  Lvraber 
Co.  86  Fed.  Hep.  684. 

The  action  Is  not  removable  because  It  couM 
not  have  been  commenced  origjnBtlj  In  tbe 
circuit  court;  and  only  such  actions  are  re- 
movable as  the  court  could  have  taken  cog- 
nizance ol,  If  begun  In  the  circuit  court. 

MeA'eal  P.  ±  F.  Co.  v.  Eouiiand,  99  H.  G 
7X&,  e  Am.  Bt.  Rep.  S18. 

Tbe  local- prejudice  clause  of  section  S  of 
the  Act  of  Hirch  8,  1887,  U  limited  b;  the 
Ont  clause  of  the  section. 

Malona  v.  Rickmimd  A  D.  B.  Co.  V6  Fed. 
Rep.  «2S. 

The  right  In  question  may  therefore  be 
waived  by  any  sufficient  agreement  of  the 
partr,  as  well  by  direct  consent  as  by  that  Im- 
plied by  the  non-ezercise  of  tbe  right  in  the 


prescribed  by  taw. 
Deaty,  Removal  of  Causes,  p.  88: . 
Co.  of  Columlnu  v.  OvrlU.  83  Jlich.  409;  ^mt 


tXT  reooove  tbe  cause  If  more  than  tXJXM  Is  in- 
Tolved,  and  It  tbe  oontroversj  Is  between  cltliens 
of  dUEereot  States,  or  between  citizens  and  foreign 
oltlaeDa  or  sobjeota.  TbIgi  v.  Ohloaso,  U.  *  St.  P. 
B.  Co. »  red.  Rep,  an. 

Tbe  qusatloil  whetber  a  suit  can  Im  removed  tnto 
tbe  ctrcalt  oourt  on  the  srouDd  of  looal  prejudtor, 
under  tbe  Aot  of  Oonarreas  of  March  8,  IWT,  where 
It  Involvea  more  tban  ICIOO  oi  leas  than  ttSOO,  has 


gatts.    mstaman  v.  Inauranoe  Oo.  U  IM.  Bep.  ttfl. 


rive  JurtadloUon  to  a  olrcult  oourt  of  tlie  United 
- ^ '  ■-  *«,OOO,wh0i«  thelurisdlo- 


sccount  of  local  prejudhm  Boiabaok  T.  Fenosrl- 
nnls  Oo.  tt  Vad.  Rep.  tiO. 

Althonitti  the  sum  aouabttobe  reooveredlilea 
Unui  SS.IX10,  ret  If  tbe  defendant  iDterpoees  a  ooun- 
tordalm  eioeediDg  that  Sum.  the  suit  It  removable 
oDder  tlie  local-pTeiudloe  clauae  of  tlie  Act  of  Ooa- 
tiosof  March  8,I88r.  Caivni  ft  B.  Lumber  Oo.  v. 
Holtsclaw. «  EM.  Bep.  tTS.  See  mMc  to  Wbelan  v. 
Sew  York.  L.  B.  ft  W.  R.  Co.  (Ohio)  1 L.  B.  A.  tS,  on 
Ibe  queatloo 


or  br  defendant's,  where  a  oounterelatm  is  i 

A  motion  to  remand  a  soltoo  the  rround  that 
tbe  matter  does  not  exceed  tbe  value  of  tKom  has 
DO  merit,  wlure  tl>e  petition  for  removal  aUeaea 
tkat  Hie  value  Is  more  than  that  sura,  and  there  Is 
eolblng  In  tbe  pleadings  to  show  tfaat  tt  Is  less. 
Uiittdon  v.  Blllalde  Ooal  ft  Iron  Oo.  U  Fed.  Bep. 


A  partr  wbo  haa  brought  an  sotlon  In  tin  oourt 
•fbfeownState  agalnat  a  eitlsen  of  another  State 
•snoot  rataova  Uia  aoUoD  to  ttM  Dnlted  btaUa  olr- 
BL.B.A. 


cult  00 ort,  under  the  Aetof  Harsh  1,  Ml.  BmM 
V.  Western  ftA.B.Co.l»U,B.n.2SL.ed.«nL 

Suits  cannot  be  removed  from  Hie  state  oourlaoB 
BOcount  of  "prejudice  or  local  mnuence,"  unless 
tbe  partr  opposed  to  him  who  petitions  for  tbe  !•- 
moval  U  a  dtlno  of  the  Slate  In  which  the  suit  la 
brought.  American  Bible  8o0let7  v.  Grove,  101 U. 
a  fllD.  n  L.  ed.  MT. 

The  Act  of  laAT.  on  the  subject  Of  the  removal  of 
cases  from  tbe  Mate  to  the  federal  oourls,  does  not 
ohaiige  the  settled  rule  that  delermlnee  who  are  to 
be  regarded  as  the  pLalntlS  and  the  defendant  The 
party  In  whom  s  cause  of  action  Is  vested  as  a  trus- 
tee Is  the  one  whose  cIUicDShip  Is  lo  be  reganled. 
Instead  of  those  beneOdtallr  Interested.  Knspp  v. 
Troy  ft  a  B.  Oo.  Sr  U.  B.  20  Wall.  U7.  SB  Ii.  ed,  RM. 

FlaJotlffa  have  no  rlKht  of  removal,  under  tbs 
Act  of  Haroh  8, 188T.  on  the  ground  of  local  prej- 
udice. TuUock  V.  Wefaeler  Countr,  «  IM.  Rep. 
TOIL  Sea,  however.  Canon  ft  U.  I>aml>er  Oo.  v. 
Holtsolaw.N  Fed.  Rep.  88E. 

Clslmants  on  appeal  from  an  audit  of  county 
supervisors  to  the  district  oourt  In  Nebraska  are 
plaintiffs,  within  the  ruleas  to  removal  of  causes  on 
thegroundof loialpreJudMe.   Tulloek v, Webster 


partta  j^atnttlF  mutt  be  dUtau  qf  the 
State  itAer*  Mitt  <«  brouohJ^ 
me  provision  In  Bev.  Stal,  1 089.  subd.  S,  for  the 
removal  of  a  separable  controversy,  and  the  pro- 
vision In  tbe  third  sutMUvtslon  of  tbe  same  section, 
for  the  removal  of  causes  on  the  ground  of  looal 
prejudice,  have  no  relation  to  each  other.  Tcwar- 
tant  a  removal  nnder  the  third  subdivision.  It  la 
Qot  enough  that  thecs  may  be  a  sepanble  oontro- 
veisr  between  partka  barinff  tbe  necessary  oltlieik. 
ship.  The  Act  ut  imi  has  not  changed  this  snbdU 
vlslon.     Cambria  Iron  Co.  v.  Ashbum,  118  U.  B. 


SSQ 


Nkbbaeea  Bdpbbhb  Coubt. 


Bkft,, 


Hh  canH  not  being  temov&Ue,  the  order  of 
the  cdrcnlt  court  directlDg  its  lemorsl  it  not 
eoaclualTe. 

Ex  part*  8mm,  MV.  B.  4SS.  34  L.  ed.  lOS; 
Bhede  Itland  r.  MoMoehuteUt.  87  U.  8.  13 
Pet.  657,  SL.  «d.  nB»] Short y.  Chicago,  M.  <C 
at.  P.B.(h.W  Fed.  Rep.  lU;  Shedd  v.  Puller, 
80  Fed.  Rep.  a09;  Btetem  t.  Jfie/iolt,  180  U.S. 
280,  88  L.  ed.  914;  CmAom  v.  Ohio  A  M.  B. 
Co.  181  D.  B.  240,  88  L.  ed.  141 

Cobb,  OK  J.,  delUered  the  opinion  of  tbe 

The  plain  tiff  in  the  court  below  klleged  tliat; 
(1)  00  JHoTembei'  11,  188fi,  he  wu  the  owner 
and  in  posgessioD  of  a  general  stock  of  goods  and 
merchuidiBe  In  Dekiit,  Holt  Countj,  cooBlatlng 
of  drr  goods,  dolbing,  liats  and  caps,  boots 
and  shoes,  hardware,  groceries,  fruits  and 
candies,  powder  and  shot,  paints  and  vsmlBliea, 
trunks,  and  such  other  goods  as  are  kept  in  a 
oouDtry  store,  also  couoters,  show-cases,  lamps 
and  other  fixtures,  with  books  and  book-ac- 
counts, in  all  of  the  value  of  (8.200,  a«  per 
schedule  attached  (Exhibit  A.);  that  on  said 
day  Ellis  L.  Bierbower,  who  is  made  defend- 
ant, wrongfully,  forciltly  and  unlawfully  took 
said  goodi  from  the  posBessIon  of  tbe  plaintiff, 
and  converted  them  to  bis  own  use,  io  tlie 
plaintllf's  damage  ^,300;  (3)  and,  for  a 
second  cause  of  action,  alleged  that  on  aald 
day  he  was  engaged  in  a  large  and  profltsble 
retail  business  of  buyitig  and  selling  general 
merchandise  st  Deloit,  Holt  County,  and  was 
tbe  owner  and  in  poesession  of  the  goods  and 
stock  of  merchandise  hereinbefore  menitoued; 


that  on  tbe  said  day  the  defendant  forcibly, 
wrongfully  and  unlawfully  took  poaseflfllon  of 
all  of  saLd  gooda  and  chattels,  and  converted 
them  to  bis  own  use;  (8)  that  prior  to  said 
day  the  plaintiff  had  borne  a  good  character 
SB  a  merchant,  and  was  In  gtx)d  Snancfal  credit 
and  etanding;  (4)  that,  by  tbe  wrongful  acta 
of  the  defendant  in  taking  poaaeaaion  of  said 
goods  and  converting  them  to  bis  own  tne,  lbs 
plaintiff  baa  been  greatly  Injured  In  bis  good 
name,  credit  and  busioeaaatuidinf,  inaomucb 
that  various  merchants  and  petaona  wbo  for- 
merly dealt  with  bim  have  ceased  todo  so,  and 
be  is  no  longer  able  to  buy  goods  on  credit  of 
foreign  merchButa,  ai  he  was  formerly  accua- 
tomed  to  do.  whereby  be  has  kwt  gains  wbicb 
otherwise  would  have  accrued  In  Ua  bnslneea 
that  by  said  wioneful  acta  his  buaineaa  has 
been  broken  up  and  destroyed  by  tbe  defend 
ant,  to  the  damage  of  tbe  olaintiff  t8,&S0 
of  which  there  has  been  paia  91,267,  leaving 
a  balance  due  of  $1 ,908.  with  Intereat  at  7  per 
cent  per  annum,  from  November  11,  1880,  for 
which  be  BSka  Judgment 

The  defendant  made  his  special  appearanoa 
in  tbe  suit,  for  the  purpose  oC  objecting  to  tbo 


.   .,  .    .     _ ..  bis  person, 

for  the  reason  that  be  ia  a  resident  of  Douglas 
County,  and  waa  at  the  time  of  the  service  of 
the  summona.  and  now  ia,  and  long  had  been, 
marshal  of  tbe  United  titatea  circuit  and  dis- 
trict courts  for  this  State,  and  as  such  was, 
under  an  order,  in  pursuance  of  the  duties  of 
bis  office,  and  was  required  to  be,  in  attend- 
ance upon  tbe  seaslon  of  the  January  Term, 


U.  80  L.  a<1.  K^  Aiiierii:ui  BIbiB  Sootety  v.  Orove, 

lot  n.  B.  BIl.  IS  L.  ed.  U8;  JefferKm  v.  Driver,  UT 
r.  a  2TE.  W  L.  ed.  BBT. 

Tbe  light  of  removal  under  Aotof  Uaroh  S,1SST, 
ol.  4.  It,  foTlooal  piejudloe.  Is  not  ooDdned  to  cases 
where  there  Is  a  separable  controveisr  betweeo 
plaintiff  and  defendant  seeUDS  the  remaval.  Such 
oases  are  provided  for  bj  clause  3  of  that  aeotloD. 
Halone  v.  Blohmond  *  D.  EL  Oo.  35  Fed.  Bep.  8IS. 

Coder  the  Locti  Prejudtoe  Act  there  oan  be  no 
removal  from  a  ■late  court  to  the  circuit  oourt,  un- 
less all  the  seoesnrr  parties  on  one  side  are  dtlzens 
or  different  Statee  from  those  on  the  other.  Mycre 
V.  Swano.  107  U.  8.  6«,  «  L.  ed.  633:  Qrover  ft 
Baker  8.  H.  Oo.  V.  Florenoe  S.  U.  Co.  ("Case  of  the 
BewlDB-Uachice  Companlea")  »  D.  S.  18  W&Il.  6G3, 
El  L.ed.  ai4:VanDeTarT.BrrHnt,8S1J.B.21Wa]L 
41.  ES  L-ad.  470:  AmeriCBO  Bible  BocletT  V.  Frloe,  110 
C  8.  SI,  £8  L.  ed.  TO.  Jefferson  v.  Driver,  IIT  U.  S. 
tT2.  SB  L.  ed.  eST;  Cambria  Iron  Co.  v.  Aihbum,  US 
U.  8.  64.  30  L.  ed.  BO;  Hancock  T.  Holbrook,  US  n. 
S.  668,  30  L.  ed.  538. 

U.  8.  Hev.  Btat..  1 688.  cl.  S,  requiring  all  the  par- 
ties on  one  side  to  be  citizens  of  different  States 
from  those  oo  the  other  side,  to  entitle  them  to  re- 
moval for  looal  prejudloe.  Is  repealed  by  Che  Aot 
of  Unrch  8,  188T,  I  2.  oL  4,  sivlng  nonrealderit  de- 
fenilHnta  the  right  of  removal  for  local  prejudice, 
and  IB.  providing  tfaatHll1a.wi  or  parts  thereof  "io 
oonaicthereirlth  are  hereby  lepealed."  Halone  v. 
Blohmond  &  D.  B.  Co.eupFo. 

Under  the  Aot  of  CODgres*  of  188T.  there  ean  be 
no  removal  of  a  cause  from  a  state  to  a  federal 
court,  under  tbe  local- prejudice  elause.  uolea  all 
the  necessary  parties  ootbe  Bide  of  tbe  plaintiff  are 
clthuDs  of  the  CtHte  In  which  the  suit  In  brought. 
Thouroa  v.  Esat  teoneaaee,  7.  &  Q.  B.  Co.  B8  £^ed. 
Bep.in3. 

The  Aot  of  un  k  not  unconstltutloaal,  althouffh 
SU  ft.A. 


by  virtue  of  the  removal  the  droult  court  obteloa 
lurlsdlotion  of  the  entlie  oause.  Including  oontro- 
versles  between  plaintiff  and  any  resident  defend- 
ania.  The  Jurisdiction  of  the  United  States  Olroult 
court  Ib  not  affected  by  the  fact  that  Oongrees  haa 
not  given  It  orlfttneljurtsdictlon  of  such  case.  Ha- 
lose  V.  Blohmond  ft  D.  R.  Co.  wpro. 

The  Act  of  Harob  £.  ISff.  authorizli^  removal  to 
tbe  circuit  court  of  the  United  Btatcs,  because  of 
prejudice  or  local  Inauence,  of  Bulls  In  any  state 
oourt  between  aolMzen  of  the  State  where  the aulc 
Is  brought  and  a  oltlien  of  another  Btate,  Invesn 
the  circuit  oourt  with  Jurisdiction  to  determine  the 
suit,  although  that  court  oould  not  have  taken 
original  cognlEBnee  of  tbe  ease.  Gaines  v.  Puentea. 
ta  U.  8. 10,  la  U  ed.  GH. 

Time  iDlthiii  Which  ai^pllcatton  mtut  b»  mode 
The  petition  ■*  at  the  flrst  term  at  which  the  came 
should  be  flist  tried."  must  t>e  flledso  aato  tn  pre- 
sented to  the  oourt  before  the  trial  is  In  good  fUth 
entered  upon.  The  case  must  be  actually  on  trial 
before  tbe  right  of  removal  Is  gone.  Nyer  v.  Dela- 
ware B.  B.  CoostruoliOD  Oo.  C  Bemoval  Cases  ")  Un 
U.  S.467.  %L.ed.5«l. 

A  petition  for  removal  la  llled  In  time  If  Sled  after 
the  cause  has  been  heard  on  demurrer,  before  tha 
final  hearllv  of  the  ease.  Schraeder  Mm.  ft  Hfg. 
Co.  V.  Paeker,  UB  U.  S.  MS.  BS  L.  ed.  TBO;  Halone  T. 
Blohmond  ft  D.  B.  Oo.  SS  Fed.  Bep.  89S. 

The  provision  of  the  Act  of  ISBT,  embodied  in 
Bev.  Btat..  I  8M,  oL  8,  which  authorlaes  removala 
on  the  ground  of  prejudloe  and  looal  Influenoeat 
any  time  before  the  trial  of  final  benrlng  of  tbo 
Euit,  Is  not  repealed  by  the  Act  of  IBTG.  It  fur- 
nlshee  Its  own  cause  tor  Temoval,  nod  prescdba  its 
reasooa.  one  of  whioh  Is  that  the  prejudice  may  not 
ezM  at  the  t>eglnning.  or  the  heetile  local  Influ- 
ence may  not  tieoama  known  or  dereloped  at  ao 


BlEKBOirXB  T.  UnXBB, 


1888^  of  mU  drcott  and  dWrlct  oourta,  b;  law 
held  at  Lincoln,  Id  LsDcaater  Coimtj,  «l  the 
time  of  the  aerrice  of  tbe  nunmoiiB  upoD  him; 
«id  that  Ute  preiended  Berrlce  of  tho  ume 
DpoD  him  was  nbile  Iw  waa  to  In  the  dlacbwge 
of  his  official  datiea  at  and  In  Lancasto' 
CoonRr,  in  straodanca  apon  said  courta,  as  re- 
quired itj  law,  and  is  wholly  void,  and  he 
abonld  not  be  further  requiied  to  anawer  or 
■otxj  Raid  Bnmmona. 

Od  April  20,  1888,  at  tbe  FebruaiT  Term  of 
tbe  court  below,  tbe  motion  to  qoaao  the  aerr- 
ice of  anmnioiia  on  defeodant  naa  beard  and 
aigued,  and  was  overruled,  to  which  the  d«- 
iendant  excepted  on  tbe  record. 

Od  June  9,  1888,  at  tbe  Ma;  Term  of  the 
eonrt  below,  the  motion  of  William  Groneweg 
and  John  SchoenlengeD  lor  leave  to  intervene 
aa  partiea  defendant  was  beard  and  argued, 
ana  was  Bustained;  and,  for  answer  to  the 
^ntiffs  petition,  tbeystate:  That  they  deny 
each  and  every  ulegation  in  tbe  petition  con- 
tained. Count  2:  They  admit  that  on  Novem- 
ber 11,  1886,  they  directed  tbe  United  SUtes 
maishal  to  levy  upon  a  certain  stocli  of  mer- 
chandise in  tbe  Town  of  Deloit,  Neb.,  tbe  tok- 
loK  of  which  is  tbe  seimre  complained  of,  but 
wEethei  Exhibit  A  is  acorrect  list  of  tbe  prop- 
erty taten  defendanta  are  unable  to  say,  but 
deny  the  same,  and  leave  plaintiff  to  hia  proof. 
They  allege  that  plalntin's  claim  to  tbe  prop- 
er^ is  bawd  upon  a  pretended  purchase  mode 
from  D.  L.  Cramer  and  D.  V.  Coe,  or  one  of 
them,  without  conaideration,  and  with  the  pur- 
pose and  intent  on  the  part  of  all  of  them  to 
Dlnder,  delay  and  defraud  theae  defendaota 


and  other  creditors  of  Cramer  and  Coe,  who 
were,  at  tbe  time  of  said  pretended  tale,  greatly 
emtjarraaed  financially,  and  unable  to  meet 
their  obligatlona,  and  were  Insolventj  all  of 
which  was  (hen  well  knonn  to  tbe  plaintiff, 
by  reason  of  wbich  defendant  a  allege  tiieplaln- 
tuTs  claim  la  fraudulent,  and  he  cannot  r»- 
cover.  Count  8:  For  further  answer  defend- 
ants aver  that  on  November,  1886,  they  con>- 
menced  their  action  in  the  Circuit  Court  of  tha 
United  States  for  tbe  District  of  Nebraska, 
claiming  of  D.  L.  Cramer  and  D.  V.  Cos 
(1,600  upon  certain  promiaaorynotesof  tbelte, 
in  pursuance  of  which  a  writ  of  attachment 
was  isaued  uid  levied  Tii>on  tbe  property,  aa 
stated  In  count  9  of  this  answer.  That  on 
December  4. 1886,  the  plaintiff  herein  filed  tai 
said  canse  in  said  circuit  court  hia  petition  aa 
follow!:  "  Comes  now  John  F.  Bliller,  as  in- 
tervener, and  informs  this  court  and  aven  that 
the  property  attached  herein  belooga  to  him, 
and  so  oelonged  at  the  time  it  was  seized  and 
levied  upon  by  virtue  of  the  order  of  attach- 
ment herein,  and  at  the  time  of  making  said 
levy  saM  property  was  is  the  possession  of  said 
iotervenor,  in  the  County  of  Holt,  In  this  State, 
and  waa  wrongfully,  uelawfully  and  forcibly 
taken  from  his  poaseasion  without  his  consent 
(2)  Since  the  taking  of  said  property  from  hia 
poesesalon  be  has  demanded  of  tbe  marshal  a 
return  of  the  same,  and  said  msiahal  has  re- 
fused to  return  or  In  any  manner  account  for 
the  same.  He  prays  that  said  attached  prop- 
erty be  returned  to  him,  and  that  he  haw 
judgment  for  bis  costs."  That  on  February 
28,  1887,  at  a  term  of  tbe  United  States  di^ 


eariferataffeof  theproceedlnga.  Hess  v.  Bernolds, 
US  D.  S.  7B,  i8  L.  ed.  fi2T;  BaJCImote  *  O.  B.  Oo.  v. 
Bate*.  11»  U.  8. 01. 30  Ii.  ed.  US. 

The  Kpoit  of  tbe  oomnilBBtouerf  to  whom  a  oUm 
ba  been  referred  br  a  probate  oomrt.  under  tbe 
Statnlea  of  MlcblgBD.  la  Dot  a  flnal  bearlns  within 
tbe  meaninc  of  that  aeoHon.    Heai  v,  Beynolda, 

n>e  applications  mmt  itrlctlr  aomplj  with  tbe 
Pedetal  Statute  kIvIhK  tbe  r1i>bt  of  removal  tor 
taab  auBCB.    Flerolnc  r.  Fhlladelpbla  F.  A«o.  7B 

Tbe  Act  of  Harob  S,  18ST,  autborlzes  tbe  remoral 
cadr  where  an  appllcatloo  la  mode  before  flnal 
Indgment  In  tbe  court  of  orlglnai  Jurisdiction. 
Wbm  tbe  suit  la  brong-bt.  Stevenson  v.  ITHLiams. 
ft  U.  B.  19  Wall.  GTS,  S  L.  ed.  162. 

Wbere  a  peUtloQ  for  removal  well  states  two 
gniundi, — one  that  of  dHzenahlp,  tbe  other  that  of 
hicBl  prejudiae,— tbe  removal  ma;  be  sustained 
■Ithousli  tbe  petittoD  was  flled  too  late  to  secure  a 
cemova]  oo  tbe  former  Kroond,  not  being  before 
or  at  tbe  time  at  whieh  tbe  suit  could  be  fliet  tried. 
Keale  v.  Foatn,  81  Fed.  Bep-tiS. 

After  one  trial,  tbe  rlKbt  to  a  second  must  be  per- 
fected before  the  tisnafer  can  be  made.  Tbe  aotlOD 
must  at  tbe  time  of  tbe  application  be  aduall; 
pending  for  trlaL  Vsnnevar  v.  Bryant,  B8  n.  B.  21 
WjdL  4L  a  L.  ed.  4^:  Cblcs«o  k  NortbTeatem  B. 
Co.  V.  HcKmler,  M  U.  B.  UT.  £S  L.  ed.  222. 

A  petition  filed  vblle  the  oBse  waa  pendlDg-.  after 
a  new  trial  bod  been  sraoted.  was  In  time.  Balti- 
more ft  O.  R.  Co.  V.  Bates,  IIV  U.  B.  4U,  SO  L.  ed.  US. 

Tbe  Act  of  ISIb.  requlrlDK  the  petition  to  be  flled 
before  or  at  the  term  at  which  tjie  cause  should  be 
flnt  tried,  does  not  apply  to  oases  ramoved  on  this 
(nnind.    IbvL 

After  a  trial  bj  jury  <n  the  State  ooort.  If  the 
indxment  thereon  bi  vacated  and  a  new  trial  irant- 
«LRA. 


ed.  the  oauae  may  be  removed.  Tbe  Judgmeilt. 
havtuB  been  vaoated.  Is  not  final  within  the  mean- 
iag  at  tbe  Act.  Home  L.  Ins.  Co.  of  Brooklyn  v. 
Dnno,  ee  n.  B.  IB  walL  si«.  s  l.  ed.  «8;  cbica^o  « 
Northweatem  B.  Co.  v.  KcSloley,  W  D.  B.  liT,  at  L. 
ed-STS. 

But  a  subsequent  rehearing  In  the  state  court 
and  modlQcatlon  of  Judgment  will  operate  ae  a 
revocation  of  the  order  for  a  new  trial,  and  taka 
the  case  out  from  under  tbe  poUtlon  for  remaval. 
Chicago  A  Northwestern  R.  Co.  v.  McKlntey,  nipruk 

Where  the  supreme  court  of  a  Btate  reversed  the 
decree  of  the  court  below,  and  made  a  decree  on 
the  merits,  and,  ttarouftb  the  court  below,  aeot  the 
case  to  a  master  to  peitle  tbe  details  of  the  flnal 
decree.  It  Is  too  late  to  file  a  petition  for  removal, 
under  the  Act  of  180T,  oo  the  ground  of  prejudice 
or  local Infliienoe.  Jlfklns  v.SweetseT,ia£U.8.in, 
£eL.ed.l£B. 

A  foreign  insurance  company  which  has  obtained 
a  new  trial  In  a  ault  agaloat  ft  cannot  obtam  a  re- 
moval to  the  federal  court  after  the  csillng  of  a 
second  trial,  and  after  counsel  has  moved  to  dis- 
miss tbe  case  on  the  iiround  that  the  prooeea 
attached  (o  the  declaration  Is  IniuffloieDt,  aa  tba 
final  trial  of  the  case  has  then  begun,  and  tbe  peti- 
tion for  removal  comee  too  lata.  Flcmlnsv.Phtla- 
delpbla  7.  Asso.  70  Qa.  078. 


Under  the  Act  of  ConEresa  of  Ifarch  S.  IS8T,  I  B, 
where  a  removal  la  souKbt  upon  the  ground  of 
prejudice  or  local  Influeooe,  tbe  appllcatlOD  there- 
for should  be  made  to  tbe  olroult  court  of  the 
United  Btates,  and  not  to  the  state  court;  and  tbe 
mere  filing  of  tbe  petition  for  the  removal  and 
bond  In  the  state  court  la  not  of  IteeU  a  re 
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Sept.. 


}urr,  npnii  vhich  wu  the  following  v^ict: 
Gronaneg  and  SelioenWigen  t.  D.  L.  Cramer 
etai,,D^endantt.  John  F.  MilUr,  Intenxnor. 
We,  the  jury,  find  that,  at  the  time  of  the  tak- 
log  of  the  proper^  herein  attached,  the  title 
to  the  property  and  the  posaesslon  of  the  same 
was  Id  the  intervoior,  John  F.  Hfller,  aod  yiaa 
then  of  the  Tulue  of  19,800,  and  the  price  at 
which  the  aame  waa  sold  by  the  manhtl  wu 
♦1,280." 

The  plaiatiil  thereapoD  elected  to  take,  and 
did  take  and  lecelre,  from  the  Uaited  Siatea 
marshal  the  anouDt  in  his  handa  realized  bj 
the  ule  of  said  attached  property,  which  Is  the 
sum  of  %t.Wn,  mentlooed  In  the  aecoDd  count 
of  plaintiff's  petition.  And  defendants  allege 
Qiat  all  the  claim  of  the  plaintiff  against  tbem 
arisiDg  out  of  said  attachment  waa  fullj  adju- 
dicated and  settled  In  said  in  terrening  proceed- 
ings, and  plalntiS  cannot  now  relitigale  the 

On  June  39,  1888.  at  said  May  Term  of  the 
court  below,  leaye  was  giren  defendant  Bier- 
bower  to  answer  intUmter,  and  answer  filed  as 
follows:    "The  said  defendant  says  that   In 


whalever  be  did  in  tbe  premises  he  did  in  faU 
capacity  of  United  States  marshal,  under  tb« 
direction  of  Groneweg  and  Scboenrengen.  and 
has  no  Interest  in  the  controversy;  that  said 
defendants  are  wholly  responsible,  if  anybody. 
for  whatever  damage,  if  anv,  was  suslained  by 
platullS  on  account  of  said  levy  and  seizure 
and  attachment  complained  at.  Defendant 
denies  each  and  every  aJlegatlon  In  said  peti- 
tion ooDtalued." 

The  plalniifF  replied  to  the  respective  anawera 
of  defendants,  denying  each  and  every  alleg»- 
tion  tbetein  contained  not  eipresslv  admilted. 
(2)  He  admits  that  be  purchased  the  property 
levied  on  by  defendant  Bierbower  at  the  In- 
stance of  the  other  defendants,  but  deoiea  that 
the  same  was  made  with  any  fraudulent  intent, 
or  with  intent  to  defraud  Qroneweg  or  Bcfaoen- 
tengen,  or  any  of  the  creditors  of  the  vendor. 
On  the  other  hand,  such  purchase  waa  bon& 
fide  and  for  a  valuable  conaidenition.  He  de- 
nies that  Cramer  and  Cm  were  flDandallr  eno- 
barraased,  and  that  he  had  full  knonledce  of 
thiU  fact  at  tbe  time  he  made  the  purchase. 
(8)  He  admits  the  allegatioDS  in  the  third  count 
of  the  answer  respecting  the  Intervention  of 
the  plaintiff  in  a  ault  in  the  circuit  court  of  th» 


UM. 

Tbe  Act  aulMtltutea  tbe  Jndgrment  of  the  circuit 
eourt  on  such  appUcatlon  for  the  Judgment  of  the 
removlns  party,  and  makea  the  ezlatenoe  of  luch 
prejudice  a  traveraable  Igaue,  while  before  ft  was 
.  left  wboll;  to  the  oonsolenoe  of  the  afllant,  Amj 
T.  Uannlnr,  38  Fed.  Bep.  888. 

The  oitcutt  oonrt  will  not  Inquire  lute  the  tmlii 
of  the  alBdaTlt  and  ffTound  tor  removal  where  a 
foreign  corporatioo.  detendant.  flies  a  petlCloD  ao- 
eompoDled  t>7  so  afldavlt  statins  that,  of  atflant's 
own  knowlalKe,  the  petlttoDer  wQl  not  be  able  to 
obtain  JuHtloe  In  the  state  oourta.  Cooper  v.  Btoh- 
mond  ft  D.  B.  Oo.  (Oa.)  8  L.  B.  A.  eB& 

Its  decision  thereon  maj-  t>e  reconsidered  upon  a 
motioD  to  TSmaDd,  and  vacated,  and  the  ease  re- 
manded, tf  the  ODurt  b  nUifled  that  the  removal 
has  been  improperly  granted.    Amy  v.  Mannlna,  88 


Dt  of  ISn  relate 
tag  to  Tsmovali  on  the  ground  of  local  prejudice, 
which  were  continued  In  U.  8.  Bev.  Btst..  1 63S,  are 
repealed  by  the  Aot  of  1887,  I  %.  Bouthworth  v. 
Held.  8>  Fed.  Bep.  WL 

Under  the  Aot  of  UB7,  to  obtain  a  removal  on  the 
around  of  looel  pr«}udloe.  It  must  be  made  to  ap- 
pear to  tbe  elrcutt  court  that,  from  prejudice  or 
looal  Inflnence,  the  party  will  not  be  able  to  ot>talD 
Justice  hi  the  slate  ooort  where  ilie  action  Is  peud- 
bis,  or  In  any  ottier  state  court  to  which  the  de- 
fendant may,  under  tbe  tawa  of  the  Btate,  have  the 
riftht  to  remove  the  same.   Ibfd. 

Defeeta  In  a  petition  and  affldavlt  for  removal  on 
the  grouDd  of  local  prejudloe.  by  reason  of  rnatdng 
tbe  applloatlon  to  the  state  oourt  Instead  ot  the 
OtreiUt  oourt,  and  In  falling  to  present  sufficient 
reasona  for  tielleving  that  Jiutloe  cannot  be  ob- 
tained In  the  state  oourt,  are  not  valved  by  con- 
tinuing the  case  one  term  In  the  olroult  oourt,  as 
that  oourt  cannot  take  JurtsdlcUoo  by  ooaseat  of 


A  cause  eaimot  be 
on  the  ground  of  citizenship  where  part  of  the  de- 
teodanta  were  dtliens  of  tbe  same  State  as  the 
plalntm,  and  tha  oontroveny  la  not  severable. 


I  Jiffaaoa  In  nuiport  of  appKeollon. 

D.  a  Bev.  Stat.,  I B8B,  oL  8,  prescriblug  the  pro- 
cedure of  procuring  a  lemoral  to  the  federal  oourt 
for  piejudloe  or  local  Influenoe.  la  not  repealed  1^ 
the  Aot  of  ISST.   Flak  v.  Henarle.  85  Fad.  Bep.  »L 

trader  the  Aot  of  March  8, 1887,  provtdlng  that  It 
shall  be  made  to  appear  to  the  aire  ult  oourt  that, 
from  prejudice  or  looal  Influence,  defendant  wlU 
not  be  able  to  obtain  Juatloe  In  tha  state  courts  It  le 
the  duty  of  the  circuit  court  to  InveatlKate  tbe 
facts  upon  whioh  tlie  alleged  InablUty  to  obtain 
lustloeln  tbe  state  oourt  rest^  and  a  simple  aflldtt- 
vlt  by  the  defendant,  stating  Kenerally  the  exM- 
enoe  of  prejudice.  In  tbe  language  of  the  atatutai, 
plBinliS  having  been  given  no  opportUDl^  br 
notloe  to  controvert  the  statement,  ahould  Dot  be 
aooepted  as  sufflolent  evidence  of  that  fact.   Ibfd. 

Under  this  Act,  an  affidavit  alleging  that  tb* 
affiant  has  good  reason  to  believe  and  does  l>ellevB 
that,  from  prejudioe  and  local  Influence,  be  will 
not  bo  able  to  obtain  JUBtloe  In  the  state  courts,  la 
Insufficient  to  obtain  a  removal.  Minnlck  v.  Ualoo 
Ins.  Oo.  40  Ped.  Bep.  888;  Halns  v.  Bums,  W  Fe^ 
Bep.  as.    ButseeFIskv.  Benarte,  S5  Fed.  Bep.  fan. 

Ad  affidavit  which  states  simply  that  be  will  not 
be  able  to  obtain  Justloc,  "from  prejudice  an4 
local  Influence,"  without  directly  averrlnir  tbe  ei- 
fstenoe  of  prejudice  or  stating  faots  to  support  tbe 
avermeDle  of  tbe  petition,  Is  Insufficient  to  warrant 
reraoTBL  Qoldworthy  v.  Chicago,  H.  *  St.  F.  B. 
Oo.  88  Fed.  Bep.  106. 

An  affidavit  oontalnlng  mere  Opinion,  even 
though  In  the  form  of  positive  statcmenL,  as  to  tbe 
ezlalenoa  of  prejudice  or  local  Irfluence,  Is  not 
sufficient  to  wtrrrant  a  removal;  but  the  facta  and 
clnnimatanoes  which  Justify  a  Judicial  conclusion 
that  the  regulalte  case  eilsts  must  be  sac  forth. 
Amy  V.  Manning,  S8  Fed.  Bep.  688. 

The  deoleloD  of  a  federal  court  that  a  cause  Is  r«- 
movable  may  be  reconsidered  upon  a  motion  t» 

AS  to  removal  of  oause  for  prejudice  or  local  tn. 
floenoe.  see  HubHus  v.  Cincinnati,  N.  O.  fe  T.  P.  B. 
Co.  8  L.  B.  A.  &U,  gr  Fed.  Bep.  BOL 

Alftdavit,  Bufflolenoy  of.  Cooper  r.  Blcbmond  * 
D.  B.  Oo.  (Ga.i  8  L.  B.  A.  886. 

See,  generally,  construction  of  Act  of  IS9T.  Wlie- 
lan  V.  New  York,  L.B.jEW.aCo.lIka.A.a6,» 
Fed.Bep.SUL 


BraBBOWIR  T.  HiLLKIL 


Untted  Stata  bj  QronewM  tad  Schoenleo^ 
anlntt  Cramer  and  Ox  being  tfa&t  In  vhicb 
tbe  snachment  was  inuea,  eicept  Uie  plaintiff's 
rigbt*  were  abttdutel;  concluded  tn  tbat  pro- 
ceediDft,  and,  br  the  decree  of  that  court,  tbe^ 
wera  barred  from  prosecullng  thia  acUon. 
PlaiDtiS  denies  tbat  his  InterYention  tn  this  ac- 
tion, and  .the  proceediogs  and  Judgment  tbat 
followed,  is  a  bar  to  tbs  proceedings  of  this 
action.  On  tlie  other  baud,  plaintifl  avers  that 
by  the  verdict  and  judgment  of  the  circuit 
court  the  tiUe  and  ownership  of  the  property 
In  question  were  concluslTelj  found  lo  be  is 
bfm,  and  the  defendants  an  tbereb;  barred 
and  estopped  from  getting  np  the  defense  and 
daim  that  the  plaintiff  Is  uot  tbe  owner  of  the 
property  In  question,  OT  tbat  tbe  sale  to  blm 
was  a  franduleDt  one.  ••  all  those  matters  were 
pat  in  iasae  by  the  answer  of  the  defendants  filed 
therein,  In  reply  to  Inierveikor'B  petition,  as 
followB:  "  Qroneweff  and  Schoenttngen,  Plain- 
Ufi,  V.  Cramer  and  Oot,  D^etidanU,  and  John 
F.  Miller,  Intenenor.  The;  admit  tbat  at  the 
time  of  tbe  levy  mid  Intervener  nas  in  the 
possesaiOD  of  tbe  property  attached,  and  that 
tbe  inarabal  reftiaed  to  return  to  blra  tbe  prop- 


cha^e  that  the  fntervenor  claims  tbe  title  to 
■aid  property  by  virltie  of  a  pretended  sale 
thereof  made  by  D.  T.  Coe,  and  plaintiffs 
allefie  that  said  pretended  sale  ia  void  for  the 
reason  that  the  same  was  without  considera- 
tion; that,  at  tbe  time,  safd  Coe  was  largely  in- 
debted to  plaintiffs  and  other  aeditors.  of 
which  the  inlervenor  had  notice;  that  said  pre- 
tended aale  waa  made  with  the  fraudulent  pur- 
pose and  intent  to  binder,  delay  and  defraud 
the  credlton  of  said  Coe,  In  collecting  their 
claims  afainat  him,  and  said  conveyance  was 
received  1^  tbe  said  intervenor  with  the  fraud- 
nient  intent  and  purpose  to  assist  Coe  in 
hlndertnf^  delaviog  and  defrauding  his  credits 
Ota.  (8)  Plaintiffs  further  say  tbat  tbey  are 
informed  and  believe  and  charse  that,  at  the 
time  of  the  said  pretended  sale  of  tbe  said 
property,  there  waa  do  delivery  thereof,  nor 
did  Mid  intervenor  take  possession  until  a  long 
time  thereafter,  nor  was  any  Instniment  con- 
veying said  properly,  nor  copy  thereof,  filed  in 
the  oiBce  of  the  county  clerk  of  O'Nell  County, 
where  said  Coe  then  resided]  and,  by  reason  of 
tocb  fact,  tbe  pretended  conveyance  is  abso- 
lutely void,  by  force  of  the  statute  in  such 
easea,  and  no  rights  In  or  to  said  attached 
property  accmed  to  said  Intervenor  Ibereunder. 
Tbe  plaintiffs  aver  that  while  the  title  to  the 
isopnty  In  question  was  adjudged  in  that  pro- 
eeeainc  to  be  In  the  plaintiff,  yet  the  court  by 
itt  final  Judgment  simply  ordered  tbe  payment 
of  tbe  amount  reallzea  at  the  marshal's  sale, 
instead  of  the  toll  value  of  the  goods  found  by 
the  jury,  and  exxtressly  reserved  to  these 
plainti^  in  said  judgment  the  right  to  prose- 
cnle  this  action  against  tbe  defendant  for  the 
full  damages  occasioned  by  the  levy  of  tbe  at- 
tachment, as  appeara  by  the  Judgment  of  the 
Circuit  Court  of  the  United  States  for  the 
IHstrict  of  Nebraska,  as  follows  r  "  Oroneieeg 
and  Sehoenttngen  t.  Oramtr  and  Coe,  Ikfend- 
«n(i,  and  John  V.  Mffler,  Inlenenor.  This 
cause  was  heaid  on  the  motion  for  a  new  trial, 
•  L.S.A. 


and  Id  srreat  of  Judgment,  and  the  motion  of 
the  Intervenor  to  correct  the  Judgment  entered 
In  this  action;  and  it  is  ordered  and  adjudged 
that  the  marshal  and  clerk  pay  over  to  tbe  in- 
tervenor tbe  amount  of  money  now  in  their 
bands,  realized  upon  the  sale  ot  the  goods  and. 
property  claimed  by  tbe  said  intervenor,  to  wit, 
the  sum  of  |1,289.34,  and  seized  by  tne  mar- 
shal, by  virtue  of  a  writ  of  attachment  issued 
in  this  cBuae.  This  order  to  be  without  preju- 
dice to  tbe  rlchts  of  John  F.  HlUer  to  Dnng- 
suit  against  tDe  marshal  or  the  plaintiffs  for 


erty  seized  under  said  writ  of  attachment,  and 
for  the  recovery  of  the  full  value  ot  the  same. 
It  Is  further  adjudfced  that  tbe  intervenor  r» 
cover  the  costs  of  hta  intervention  herein, 
and  that  the  plainliffs  pay  all  costs  of  th» 
seizure  and  sale  of  the  goods  and  property 
levied  upon  by  tbe  mar^hst  under  the  writ  di 
attachment,  and  now  adjudged  to  be  tbe  prop- 
erty of  the  inlervenor.  It  u  ordered  that  the- 
motion  for  a  new  trial  and  arrest  of  judgment 
be  overruled."  Wherefore  plaintiff  asks  that 
the  praver  of  the  petition  be  granted,  and 
judgment  be  allowed  for  the  amount  prayed 
for  therein. 

Stipulation  of  the  parties  in  the  court  below, 
filed  November  23,  1888 ;  "It  is  hereby  stipu- 
lated that  this  case  shall  not  be  tried  befor» 
December  16,  1888,  and  not  then  except  by 
agreement  of  parties,  and  in  consideration  tbe 
defendants  agree  that  they  will  make  no  appli- 
cation to  remove  the  cause  to  the  federal  court, 
but  tbat  the  same  shall  be  tried  fn  this  court 
It  is  further  stlpulaied  that  tbe  original  file* 
marked  by  the  clerk  of  tbe  circuit  court  of  the 
United  States  tn  the  cause  of  Qroneweg  and 
Bckoentennen  v.  Oramsr  el  at..  Including  the 
petition  of  inlervcutlou  of  John  F.  Miller,  and 
the  answer  thereto,  and  the  reply  to  the  an- 
swer, may  be  used  and  treated  on  tbe  trial  of 
tbe  cause  the  same  as  copies  duly  certified  by 
the  clerk  of  the  circuit  court." 

AtaseKsloDofthecircuit  court  of  the  United 
Stales  at  Omaha,  on  May  IS,  1889,  before  Hon. 
Elmer  S.  Dundy,  United  States  District  Judge, 
the  cause  of  John  F.  Miller,  plaintiff,  against 
William  Qroneweg  and  John  Behoentengeo, 
defendants,   was  heard  upon  the  defendants' 

e:tition  for  tbe  removal  of  the  cause  from  tbft 
istrict  Court  of  the  State  of  Nebraska  few 
Lancaster  County  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska,  and 
upon  tbe  proofs  offered  in  support  thereof:  and 
It  having  been  made  lo  appear  that  from  preju- 
dice and  local  inSuence  the  said  defendant* 
will  not  be  able  to  obtain  justice  In  tbe  court 
in  which  this  acllou  Is  pen^Mne,  or  In  any  other 
sCatecourt  to  which  said  defenaantsmay,  onao- 
count  of  sucb  prejudice  or  local  influence, 
have  a  right  under  the  laws  of  the  State  of 
Nebraska  to  remove  this  cause,  and  It  further 
appearing  that  this  suit  Is  one  properly  remov- 
able under  tbe  Acts  of  the  Ckingreas  of  tha 
United  States  to  the  said  circuit  court,  It  is 
hereby  ordered  that  the  said  suit  be,  and  the 
same  hereby  is,  removed  from  the  raid  Slate 
District  Court  of  Nebraska  within  and  for  the 
County  of  Lancaster  into  the  Circuit  Court  of 
the  United  Slates  (or  the  District  of  Nebraska. 
Oa  Hay  32,  1689,  there  was  a  trial  hi  th» 
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«oi]rt  below  to  a  Jut;,  ftud  veidlct  for  Hie 
pUtntlS  for  91,780,  witb  judgroeat  for  tbat 
«uiii,  and  coata,  (41.1G.  Subeequeatlv  the  de- 
feodaDta  Bled  their  moLion  to  rscat«  tlie  Judg- 
nteat,  set  aside  tbe  Terdict  and  gnnt  ft  new 
trial,  for  the  reasoDs:  (1)  Because  the  verdict  Is 
not  euatained  by  tbe  evideore  and  the  law  In 
tbecase,  and  was  rendered  by  tbe  jury  without 
«nthDrity  to  reader  It,  because  the  court  was 
without  JurisdictloQ  to  Ir;  the  cause  at  tbe 
time  It  was  tried.  (3}  Because  the  verdict  is 
coDtrarj  to  law,  tbe  court  and  Jurj  being 
without  Jurisdiction  to  aj  the  cause  and  ren- 
■der  the  verdict.  (8)  Because  of  error  of  law 
occurring  at  tbe  trial,  and  excepted  to  by  de- 
fendants, and,  espectallj,  because  Ibe  c~"~' 
tiad  no  JuriiidictiOQ  of  the  cause  or  ri^ht  h 
It  at  the  time  of  trial,— which  motion  _ 
beard  and  overruled.  The  plaintiffs  in  error 
assign  the  folloning  cauaea  for  review:  (1)  tbe 
■dlBiilct  court  was  without  Jarladlcttott  to  try 
the  cause;  (3)  tbe  court  erred  in  overruling 
•defendants'  objection  ta  tbe  trial  of  the  ~     ~ 


fendants'  objecllon  to  tbe  introduction  of  evi- 
4iencG ;  (4)  in  rendering  final  Judgment  in 
favor  of  the  plaintiff  below;  (0)  io  overruliDg 
defendants'  motion  for  a  new  trial. 

The  above  assigniaents  all  resolve  themselves 
Into  a  single  proposition  of  law,  to  wit,  tbat, 
tbe  cause  having  been  removed  from  the  dis- 
trict court  oF  tbe  State  of  Nebraska  to  tbe  dr- 
•cult  court  of  the  Uoiled  States,  tbe  former 
tribunal  was,  at  tbe  date  of  the  irial  and  judg- 
ment complained  of,  without  iuri^diction  to 
bear  or  determine  the  cause,  and  therefore  said 
judgment  is  erroneous.  Doubtless,  If  tbe 
premises  be  true  both  in  fact  and  in  law,  the 
■conclgalon  follows.  If  the  action  had  been, 
pnisuant  to  the  law  of  the  land,  removed  from 
tbe  district  court,  then  Its  Judgment  la  void, 
«nd  should  be  reversed.  But  it  Is  quite  con- 
-ceivable  that  although  certain  forms  of  law 
may  have  been  gone  through  wItb  for  tbe  pur- 
pose of  removing  said  cauf>e,  the  circuit  court 
may  have  assumed  jurisdiction  of  it  wheu  in 
law  tbe  case  remained  with  tbe  district  court 
And  Ibis  Is  tbe  case,  whatever  steps  were 
taken,  if  the  cause  Is  not  one  of  those  of  which 
tbe  circuit  court  of  tbe  United  States  baa  Juria- 
•diction  under  the  law,  and  the  removal  of 
which  from  the  slate  to  tJie  federal  courts  has 
been  provided  for  by  law,  and  tbat  It  is  not,  is 
tbe  contention  of  the  defendant  In  error. 

In  disposing  of  the  case,  I  will  give  tbe  Act 
-of  Congress  of  March  8,  1887,  sucb  examina- 
tion as  is  deemed  necessary  io  order  to  express 
my  viewa  of  ita  application  to  the  cose  at  bar, 
but  will  make  no  attempt  to  reconcile  tbe  con- 
flicline  oplnjoos  of  the  courts  in  respect  there- 
to. The  title  of  tbe  Act  is:  "An  Act  to  Amend 
the  Act  of  Congress  Approved  March  8,  18TJS, 
Eniitlcd  'An  Act  to  Determine  the  Jurisdiction 
«f  tbe  Circuit  Courts  of  tbe  United  Slates,  and 
to  Regulate  the  ilemoval  of  Causes  from  State 
Courts,  and  for  Other  Purposes,'  and  to  Further 
Hcgulate  the  Jurisdiction  of  Circuit  Courts  of 
the  United  St&tea,  and  for  Other  Purposes." 
By  the  Act  ci  which  this  is  amendatory,  it  was 
provided  tbat  the  circuit  courts  of  tbe  United 
btntes  should  have  original  cognizance,  con- 
■current  witb  tbe  courts  of  tbe  several  iitates,  of 
4L.R.A. 


all  suits  of  a  cIvH  nature  at  common  law  or  In 
equity,  where  tbe  matter  in  dispute  exceeded, 
exclusive  of  costs,  the  sum  or  value  of  $600. 
and  arising  under  tbe  Constitution  or  laws  in 
tlie  United  Slates,  or  treatiea  made,  or  wbl<^ 
should  be  made,  under  their  authority,  oi  In 
wbleb  tbe  United  States  were  plaintiffs  or  pe- 
titioners, or  In  which  there  should  be  a  coi^ 
troverqr  Iwtween  citizens  of  different  States. 


original  cofcnizance,  concurrent  with  the  sourti 
of  Uie  several  States,  of  all  suiia  o(  a  civil  nat- 
ure, at  common  law  or  In  equity,  where  tbe 
matter  in  dispute  exceeds.  esciusiVe  of  interest 
and  ooBia,  tbe  sum  or  value  of  (3,000,  and 
arising  under  their  authority,  or  in  which  con- 
troversy the  United  States  are  plaintiffs  or  pa- 
titionen,  or  In  which  there  shall  be  a  contro- 
versy between  citizens  of  different  Btatea,  in 
which  tbe  matter  in  dispute  exceeds,  excludve 
of  Interest  and  coata,  tbe  sum  or  value  afore- 


where  there  is  a  controversy  between  dtlzens 
of  different  Stales,  tbe  drcult  court  of  the 
United  States  has  jurisdiction,  provided  tbe 
matter  in  dispute  exceeds,  exclusive  of  interest 
and  coflU,  the  sum  or  value  of  $3,000,  and  it  is 
as  certain,  although  not  expressed  In  words, 
that  such  court  has  not  jurisdiction  If  the  mttl- 
ter  in  controversy,  exclusive  of  costs,  does  not 
exceed  the  sum  or  value  of  $2,000.  It  is  equal- 
ly certain  from  tbe  reading  of  the  fiiat  section 
that  the  matter  in  controversy  shall  exceed, 
exclusive  of  interest  and  costs,  the  sum  or 
value  of  $3,000,  as  It  is  that  the  conlfoveny 
must  be  between  citizens  of  different  States. 
Tbe  jurisdiction  of  the  federal  court  is  as  much 
dependent  upon  one  of  tbe  facts  as  it  is  upon 
tbe  other.  In  the  abeeoce  of  either,  tbat  court 
has  not  Jurisdiction  of  tbe  cases  mentioned  in 
tbe  third  provision  of  tbe  first  section  of  the 
Amendatory  Act.  In  the  enactment  of  ibe 
Amendatory  Law,  the  intent  of  ConKreat  wet 
to  raise  the  minimum  sum  or  value  of  tbe  mat- 
ter in  dispute  from  $500,  exclusive  of  coats,  to 
$2,000,  ezdusive  of  interest  and  coats.  The 
second  section  of  tbe  Amendatory  Act  pro- 
vides "tbat  any  suft  of  a  dvil  nature,  at  law 


which  shall  be  made  under  ih  'ir  authority,  of 
which  the  circuit  courta  of  the  United  Slates 
are  given  original  jurisdiclion  by  tbe  preced- 
ing section,  which  may  now  be  nending,  or 
whidi  may  hereafter  be  broi'C  it  !□  any  state 
court,  maybe  removed  by  'h:  defendant  or 
defendants  therein  to  tbe  d:c  lit  court  of  the 
United  Stales  for  the  prop-r  district  Any 
other  suit  of  a  dvil  nature,  at  law  or  In  equity, 
of  which  tbe  circuit  courts  of  tbe  United  States 
are  given  Jurisdiction  by  the  precedlog  section, 
and  which  are  now,  or  which  may  nereafter 
be,  brought  in  anyalate  court,  may  be  removed 
into  tbe  circuit  court  of  tbe  United  States  for 
the  proper  district,  by  tlio  defendant  or  do- 
tendanla  therein,  being  oonreaidents  of  that 
State.  And  when  In  any  suit  mentioned  in 
this  section  there  shall  be  acontrovetsy  which 
Is  wholly  between  citizens  of  different  States, 
and  which  can  be  fully  determined  as  between 
tbem,  then  dther  one  or  more  of  the  defend- 
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anti  Mttullj  lDtere«ted  In  auch  conlroTersy 
msj  remove  Mid  mil  tnlo  the  circuit  court  of 
tbe  United  6htt«a  for  tbe  proper  diBtiicL  And 
wbere  B  suit  it  now  pending,  or  maj  be  bere- 
>tter  brought,  in  any  state  court,  in  which 
there  ia  a  controTersj  between  a  cltiien  of  ibe 
State  in  which  the  suit  is  bnniKht,  and  a  citi- 
zen of  anotber  8tal«,  ut  defendant,  b^g 
such  ddzea  of  another  Btale,  may  remove 
anch  anit  into  the  circuit  court  of  Qw  Uniled 
tJbitca  for  the  proper  district  at  any  lime  Iwf  ore 
die  trial  thereof,  when  it  Hbail  be  made  to  ap- 
pear to  ujd  circuit  court  that  fmm  prejudice 
or  local  influence  he  will  not  be  able  to  oblaiu 
Justice  in  such  stale  court,  or  la  «d;  other  glate 
court  to  which  said  dpfendant  may,  under  the 
lawa  of  the  Blate,  Iiave  tbe  riRbt,  on  account 
of  such  preiodlce  or  iocai  influence,  to  remote 
•■id  cause.  Under  tliis  section  it  is  cisiroed 
(hat  a  defendant  maj,  where  there  is  a  contro- 
versy tietweeu  dtizeus  of  dilTereaC  States,  re- 
move a  pending  cause  into  Ibe  circuit  court  of 
the  United  Btatea  for  the  proper  district,  re- 
smrdlesa  of  Uia  sum  or  value  of  the  matter  in 
dispute;  that  no  application  for  t,  removal  need 
be  made  to  the  state  court,  and  that  no  petition 
for  a  removal  need  be  Bled  in  tbA  state  court, 
and  that  no  bond  is  required  of  the  portj  re- 
moving. It  is  clear  that  under  section  3  of 
tb«  Amendatory  Act  only  those  suits  are  re- 
tnovable  to  the  federal  court  of  which  that  court 
was  given  Jurisdiction  by  the  precedent  section, 
(•ectlon  1  of  the  Amendato^  Act):  1°  other 
woida,  only  such  suits  can  be  removed  Into 
the  circnlt  cotirt  as  could  originally  have  been 
commenced  there.  The  clause  of  section  2 
which  authorlies  «  defendant  to  remove  a 
suit  Into  tbe  circuit  court  on  account  of 
prejudice   or  lacal   lofluence    simply    gives 


bond,  while  in  other  cases  of  removal  tbe  pe- 
tition or  application  therefor  must  be  filed  in 
llie  Blate  court  at  or  before  the  time  that  tbe 
defendant  ii  by  tbe  state  law  or  rule  of  tbe 
state  court  required  to  ans^ver  or  plead.  But 
this  clause  of  the  second  section  is  to  be  con- 
strued with  tbe  preceding  clauses  of  Ibe  same 
flection,  which  require  as  a  prerequisite  to  re- 
moval that  the  matter  in  dispute  shall  exceed 
the  specified  amount.  In  tbe  enactment  of 
this  Amendatory  Act  Congress  evidently  bad 
Id  view  tbe  fact  that  if  a  parly  desired  to  re- 
move a  case  on  the  ground  of  citizenship  alone, 
he  could  sa  well  make  his  application  tberefor 
OD  or  before  the  answer  day  as  thereafter,  but 
4bat  he  might  not  Idc  aware  of  the  existence  of 
prejudice  or  local  influence  which  would  pre- 
Tent  his  obtaining  Justice  In  the  state  conrla 
udLII  after  issues  were  joined;  and  bence  a  party 
-who  might  be  willing  to  litigate  in  tbe  state 
courts,  provided  he  could  ohlaiD  justice  there- 
in, if  he  afterwards,  and  before  tlie  trial,  was 
able  lo  make  it  appear  that  on  account  of  prej- 
udice or  local  influence  he  could  not  obiaia 
justice  in  any  state  court,  should  have  the  right 
to  remove  the  caae  into  the  federal  court  at  any 
time  before  the  trial;  but  a  reasonable  inter- 
pretation of  tbe  Statute  does  not  lead  lo  tbe 
conclusion  that  a  defendant  could  remove  a 
case  where  the  amount  in  controversy  did  not 
exceed  (8,000,  and  hence  of  a  class  of  cases  of 
which  Jurisdiction  bod  not  been  conferred  on 
•  1^R.A. 


the  federal  courts.  It  ia  the  flnt  section  alone 
of  the  Amendatory  Act  which  gives  the  fed- 
eial  court  jurisdiction.  The  aecoiul  and  third 
sections  simply  provide  the  manner  in  which 
causes  shall  be  brought  wllhhi  that  Jurisdic 
tion. 

Had  it  been  the  in  tent  of  Congreas  tn  author 
ize  a  defendant  to  remove  a  suit  in  which  was 
involved  less  than  the  prescribed  amount,  the 
first  section  of  the  Act-— the  section  giving  Ju- 
risdiction— would  have  conferred  upon  the  clr> 
cult  court  of  the  United  States  jurisdlctloa 
concurrent  with  tbeoourtsof  the  several  Stalea, 
of  all  suits  of  a  civU  nature,  at  common  law  or 
in  equity,  in  which  there  was  a  controver^ 
between  a  citizen  of  the  State  In  which  the  suit 
was  brought,  and  a  citizen  of  anottwr  Btat^ 
without  regard  to  the  nnn  or  value  of  the  mat- 
ter in  controversy,  whenever  It  ahould  be  made 
to  appear  to  said  drcult  court  that  tbe  defend- 
ant m  such  suit,  notbeing  a  citizen  of  tbe  State 
where  tbesuit  Is  brought,  could  not,  on  account 
of  prejudice  or  local  influence,  obtain  Justice 
in  any  state  court.  That  Coogrcss  did  not  in 
terms  confer  such  iiuisdicilon,  regardless  of 
tbe  amount  involvea,  argues  strongly  against 
the  contention  that  adefendant  may,  ander  tlie 
last  clause  of  tbe  second  section,  remove  a  suit 
into  the  federal  court,  regardless  of  the  amount 
involved.  Tbe  position  that  tbe  last  clause  of 
section  2  relates  merely  to  the  time  when  the 
defendant  may  malte  bis  application  for  re- 
moval, and  dispenses  with  tbe  petition  or  bond. 


ever  any  party  entitled  to  remove  any  suit 
mentioned  in  the  next  precedingsecUon,  except 
in  such  cases  as  are  providea  for  In  the  last 
clause  of  said  section,  may  desire  to  remove 
such  suit  from  a  slate  court  to  tbe  circuit  court 
of  the  United  States,  he  may  make  and  file  a 
petition  In  such  state  court  at  tbe  time,  or  noy 
lime  before,  the  defendant  is  required,  by  the 
laws  of  the  Blate  or  the  rule  of  the  state  court 
in  which  auch  suit  is  brought,  to  answer  or 
plead  to  the  declaration  or  complaint  of  the 
plaintiff  for  tbe  removal  of  auch  suit  into  the 
circuit  court,  to  be  held  in  tbe  district  where 
such  suit  Is  pending,  and  shall  make  and  file 
therenith  a  bond,  with  good  and  sufficient 
surety  for  bis  or  their  eDterins  in  sucb  circuit 
court,  on  the  first  day  of  its  then  next  session, 
a  copy  of  the  record  In  such  suit,  and  for  pay- 
ing aU  costs  that  may  be  awarded  by  the  said 
circuit  court,  if  said  court  shall  bold  lliat  such 
suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  tbcir  appearing  and  enters 
ing  special  bail,  if  special  tiail  was  originally 
"    [ulsite  therein." 

t  thus  appears  from  the  third  section  that  ta 
ail  cases  except  those  mentioned  in  the  last 
clause  of  section  2,  vin.,  those  which  tbe  da- 
fendant  may  remove  on  the  ground  of  preju- 
dice or  local  influence,  the  party  entitled  to 
remove  must  file  his  petition  on  or  before  the 
answer  day.  and  must  file  therewith  the  pre- 
scribed bond;  while,  in  tbe  cases  mentionea  in 
tbe  last  clause  of  the  second  section,  the  ap- 
plication for  removal  may  be  made  at  any  time, 
and  the  cause  may  be  removed  at  any  time  be- 
fore trial,  provided  it  be  made  to  appear  to  tiie 
circultcourttbatby  reason  of  prejudice  or  local 
j_.._^ ,„  --■  t,  , 


It  I 


infiuence  the  defendant  will  not  be  able  to  ot>- 


JUDIGUL   Co  CAT. 


Sept.. 


Uln  justice  In  the  Mate  courta.  Before  it  ctn 
b«  held  that  the  purpow  of  Congress  vas  to 
confer  QpoD  the  federal  courts  JurisdicUoD  of 
Kuila  between  citizens  of  different  Stales,  re- 
gardlcsa  of  the  sum  or  amount  tn  coDtroTersy, 
under  a  statute  tlie  first  secliou  of  which  cod- 
fers  such  Jtirisdictioa,  there  must  be  somctfaiug 
in  tbe  section  which  confers  Jurlsdiclion  show- 
ing that  ioieDt.  There  being,  as  I  coaceive, 
Dothing  either  In  the  letter  or  spirit  ot  the  Sta^ 
nte,  I  conclude  that  no  such  Jurisdiclion  was 


The  Act  of  September  24, 1789,  conferred  ja- 
tiediction  "of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  In  equity,  where  the  matter  In  dia- 
pule  exceeds,  exclusive  ot  cqsis,  the  sum  or 
value  of  $500.  and  ...  an  alien  la  a  parly,  or 
the  suit  is  between  a  citizen  of  the  Slate  where 
the  suit  Is  brought,  and  a  ciilzcn  of  anotlier 
Btate."  Thla  provi^un  remained  undisturbed 
until  the  passage  of  Ibe  Act  approved  March 
8,  18TS,  In  which  Act  Jurisdictional  language 
•omewhat  different  la  uncd;  but  so  far  as  the 
limitations  ol  such  jurisdiclion  to  suits  where 
the  matter  In  dispute  exceeds,  exclusive  of 
costs,  the  Hum  or  value  of  $S00  Is  concerned,  it 
is  substanCialtj  Ibe  same.  And  the  Act  of  18TS 
contains  a  repealing  clause  b^  which  all  Acts 
and  parts  of  Acts  in  conflict  with  tbe  provisions 
of  said  Act  are  tbereb;  repealed.  The  Act  of 
March  8, 1887,  is,  as  we  have  seen,  amendatory 
of  the  Act  of  1875,  and  lis  provisions,  includ- 
ing the  jurisdictional  clause,  are  made  expressly 
to  take  tbe  plai'e  of  Ibc  provisions  of  said  Act; 
■0  that,  as  I  conclude,  there  la  no  Act  of  Oon- , 


gress  now  In  force  conferring  jurisdiction  up- 
on tbe  circuit  court  unaccompanied  by  tb* 
UmltalloD  of  ta.OOO. 

It  la  probably  necenary  here  to  meet  the  pos- 
sible objection  that,  the  judicial  power  of  tbe 
United  States  having  been  declved  by  clause 
1,  g  2,  art  3,  ot  tbe  ConsiitntioD  of  tbe  United 
States  to  "extend  to  .  .  .  controversies  .  .  , 
between  dlizena  of  different  Stales,"  Jurisdic- 
tion exists  In  the  circuit  court  by  virtue  nf  tiiat 
Instrument.  This  question  was  before  Ibe  Su- 
preme Court  of  tbe  United  States  In  tbe  case 
of  8/ieldon  v.  SiU,  49  U.  8.  8  How.  441  [li  L. 
ed.  1147],  where  it  wm  expressly  held  that  (I 
quote  the  syllabus)  "courts  created  by  statute 
can  have  no  jurisdiction  but  such  as  the  stat- 
ute confers." 

The  circuit  court  of  the  United  Stales,  then, 
having  been  created  by  Act  ot  Congress,  re- 
ceived and  retains  its  Jtirlsdlction,  in  such 
terms,  and  with  limitations,  as  CongreM  baa 
expressed  end  Imposed.  The  drctut  court, 
therefore,  being  without  jurisdiction  to  order 
the  removal  of  the  cause  from  tbe  district  court 
of  this  Bute  to  the  Circuit  Court  of  tbe  United 
States  for  tbe  District  of  Nebraska,  for  tbe  rea- 
son that  the  tnalter  in  dispute  did  not  exceed, 
exclusive  of  interest  and  coats,  the  sum  or  value 
of  $2,000,  tbe  district  court  of  this  Slate  waa 
not  devested  of  jurisdiction  to  hear  and  deter- 
mine said  cause,  notwllhsiandlng  the  record 
presented  In  the  ca«e. 

Tli»jv^ffra«nl<!fthDi*tr%et  Courlite^firvud, 

The  other  Judgea  ooncot. 


UASSACHUSBTTS  SOPRBUE  JUDICIAL  COURT. 


Arthur  MAJfCHESTBR. 


1,  BtatntolB86.alutp.  198,ractilja.ttii«- 
the  ujiliis  of  neta  or  aeliMa  fbr  tmiking 
Htf%t  In  tbe  watara  of  Buixaid's  Bay,  repeals  by 
ImpUoal'loD  HtBtuls  leu.  ubap.  OX,  so  far  as  the 
iMtar  relates  to  tbe  taklnfr  of  menhaden  t>7  tlie 
use  of  a  purse  seine  In  tbe  waters  of  that  bay. 

C  For  tbe  purpose  of  T''****'g  flalt> 
|»ij  therein,  a  Slate  ma;  alalm  JurlsiUetlon  over 
a  bay  wttbin  lla  borders,  tbe  headlands  at  Ibe 
mouth  ot  wfalcb  are  lea  tban  two  marine  lesffua* 
apart,  KlCbough  tbe  distance  between  tbe  oppo- 
idte  shores  ot  ifae  bay  wltblo  tbe  beadlands  Is 
more  tbao  that;  and  K  may  prevent  a  oltlzeu  ot 
another  Htaie  from  taking  flab  In  sueb  boy,  al- 
thousb  he  Is  usliK  a  vessel  dulv  enrolled  and  II- 
ocDaed  under  the  taws  ot  tbe  United  States  for 
oairytnc  on  mob  tlabery,  at  least  In  tbe  absence 
ot  any  law  ut  Congress  relaUDS  to  the  subject  and 

irora.— FliAert/;  right  of. 
Tbe  Inhibition  in  tJie  Provliioe  Charter  of  Massa- 
obusects  Bay  against  the  abridgment  of  the  rights 
of  English  Bubjeeta  to  fish,  eto.,  oonfen  do  rights  in 
favor  ot  OBhermen  at  this  date.  Atlomey-Qeneral 
V.  Tarr,  I  I..  B-  A.  ST,  lU  Hasa.  «U.  8m  iter  ' 
Lawton  v.  8teeU  (N.  T J 1 1.  U.  A.  IB4. 
SL.R.A. 


REPORT  from  the 'Superior  Court  for  Barn- 
stable County,  after  verdict  of  guilty,  of 
an  action  brought  to  recover  (he  statutory  pen- 
alty for  illegal  fishing  in  the  waters  of  Bua- 
zard's  Bay.     Judgment  on  tAe  Mrdiet. 


Gen.,  and  H.  C.  Blisa,  Attt.  Atty-Qen.,  for 
(he  Commonwealth; 

The  federal  government  received  nothing 
from  Qreat  Britain.  Whatever  belonged  to 
the  sovereignty  by  the  common  law  was  ioher- 
lled  by  tbe  States. 

Martin  v.  WaddM,  41  U.  8.  IB  Pet  887.  10 
L.  ed.  997;  Whmtoni.  Pettrt,  88  U.  S.  8  Pel. 
6S1,  8L.  ed.lOUi  KmdaU-7.  VniUA Statt*.Zl 
U.  S.  13  Pet.  SSU,  B  L.  ed.  1181. 

And  these  powers  have  been  retained  by  th« 
States,  except  so  far  as  by  express  terms  they 
have  been  conferred  upon  the  general  govern- 
mont.  When  the  Stales  became  sovereign,  ai 
the  close  ot  the  Revolution,  ihey  respectively 
succeeded  to  the  title  ot  tbe  crown  tu  the  tldV 
waters  within  iheirterritoHal  limits  and  (o  miCh 
rigbls  (herein  as  had  previously  been  granted 
to  local  governments  established  under  loya) 
sanction. 

Martfn  v.  •WadOm.  41  U.  8.  t(  Fet.  S«7,  10 
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L.  ed.  997;  FoOardv.  Bdgtn,  44U.  S.  8  How. 
ia2,  11  L.  ed.  669;  Hotatrd  t.  Im^ioU.  Hi  U. 
a  18  How.  881.  U  L.  ed.  189;  lHa  OrUan*  t. 
UniUd  Stattt.  8tf  D.  S.  10  Pet.  062,  9  L.  ed. 
878j  Mumfpri  t.  WardvM,  78  U.  S.  6  Wsll. 
42»-486,18L.ed.  756-760;  fimiffl t.  Jfimiwid, 
0»  U.  8.  IB  How.  74.  15  L.  ed.  270i  WiUien  v. 
Buddai.  61  n.  B.  30  How.  84,  IS  L.  ed.  816; 
.Baneg  t.  Eeokak,  M  U.  B.  S34,  S4  L.  ed.  234; 
Jfe(>Mdv  t.  Virginii.  M  U.  S.  891,  24  L.  ed. 
348,  97  Ontt  985;  Ooffidd  t.  (%rv«S.  4  Wasb. 
C.  C.  871;  BtmnsU  \.  Boggt,  1  Bold.  C.  C.  60; 
Qaagh  t.  BtU.  21  N.  J.  L.  166;  Atlomey-Qen- 
ant  T.  Stewu,  1  N.  J.  Eq.  869;  Stmtiuy.  Pat- 
tnon  *2f.RCh.US.J.L.  632;  i^ul  t. 
ifiul«ttni,  87  N,  J.  L.  106;  Atttmuy-Gtnm-al 
T.  Bvdim  Tunrul  R.  Oa.  27  S.  J.  Eq.  176; 
SlortrT.  Frtmtan,  6  Hhs.  485;  Cbm.  y.Ataa-, 
1  Cuah.  08;  ff'Mtm)  t.  -Bampton,  8  Cusfa.  847; 
£a<fc«nwm  ▼.  BurtiMm,  7  Qrav,  487-440;  Omt, 
▼.  itnadurv.  9  Gnj,  461;  SiAtiU  ▼.  AmAm,  98 
Umb.  89-42;  BMfam  T.  A'aAordwn,  105  Mass. 
851:  Chmman  t.  EimbaU,  9  Conn.  40;  .GUffwnt 
T.  iVme^  as  Conn.  846;  OAureftr.  Mtehr,  84 
OoiiD.421;  £tofoT.&H^^45CoiiD.85&472; 
HoOitUr  r.  Cntiftt  Cb.  9  Conii.  448;  Pitkin  v. 
Oimitead,  1  Root,  219;  J/(m/f<;n  v.  LiMw,  87 
Me.  473;  Dover  v.  Pcrttmouth  Bridge.  17  H.  H. 
200;  Vlaneat  r.  Stimt.  48  N.  H.  609;  Brovmt 
T,  K»nntdy,  6  Har.  &  J.  196;  Oioingi  t.  ilTor. 
nood,  3  Har.  &  J.  96;  Cunntn^Antn  t.  Brvwn- 
(f»,  1  Bland,  399;  Statt  v.  Medbury,  8  R.  L 
1&;  Okaae  t.  American  Steamboat  Cb.  9  R.  L 
41fr-437:  Providence  Steam  Etuiine  Co,  t.  Frov- 
idmee  Bteamehip  tfc.  13  R.  L  848;  Tinieum 
Fishing  Co.  v.  Carter,  61  Pa.  21;  Laming  v. 
AniU,  8  Cow.  146;  Bogeri  t.  Jonet,  1  Wend. 
281;  Peqpie  v.  JVira  Tork  A  8.  I.  P.  Oo.  68  N. 
T.  71;  TwU  T.  itonMen,  70  N.  Y.  803,  808; 
MaAttr  v.  Nonoidi  A  S.  T.  Tran^.  Oo.  8G  N. 
T.  852;  ftcpfa  V.  ZW4«t(«,  19  N.  T.  638;  ftopb 
V.  FotuIirrWU,  26  N.  T.  287;  Sudtm  Bitor  B. 
Cq.  t.  LmA,  7  Bobt.  418;  Dunlap  t.  Oral.  108 
Pa.  607;  AmAom  t.  Z^b^iAmv,  8  Gray,  368. 

Tbe  JoTisdlcUoD  and  property  of  the  sover- 
agatj  beyond  the  Itce  ci  tfaeBfaore  ia  a  marine 
league,  or  three  miles  from  the  abore;  and  In 
caaea  wbere  an  aim  of  Ibe  sea  extendi  Into  the 
Und,  the  jurisdiction  of  tbe  aoTereiznty  of  the 
mainland  extends  otut  such  water,' providing 
that  tbe  distance  between  the  headlanda  ielesa 
than  two  marine  leaeoes. 

Vatelle,  Grotlua,  Bynkenhoek,  Heasl«r,  H&l- 
leck;  Whealoo,  International  Law,  266;  Qould, 
Water8,?§18,  16. 

Tlie  right  of  flsMng  in  the  walera  adjacent 
to  the  coait  of  anT  nalioD  within  its  terntortal 
Ibnlt  belonp  excliuivelj  to  the  urereigna  of 
(heiUte. 

Wheaton,  International  Law,  p.  258;  Corfletd 
T.  ObrfeU,iWaBh.C.  C.  Sn;  Bcniutt y,  Boggt, 
I  Bald.C.  C.  60;  TAoniptm  *.  WMtnutn.  83  U.S. 
18  Wall.  457, 21  L.ed.  897:  McOready  t.  Virgin- 
te.»4  0.B.8S1, 24  L.ed.  348;  Smifh  t.  Maryland, 
H>  U.  8. 18  How.  74, 16  L,<d.  270;  Com.  t.  AJger, 
7Ciufa.  68;  JITm  Orlran*  T.  Ohttfi  S(a(M.  86  IT. 
8. 10  Pet.  662, «  L.  ed.  678;  iWInnf  ▼.  Ragan, 
44  U.  8.  8  How.  212,  11  L.  ed.  665;  Bm  r. 
Muir.  6  Cent.  Rep.  688, 65  Hd.  601;  Brown  t. 
Stgroff.  U  Cent  Kep,  818,  00  N.:J.  L.  409; 
D^nlap  y.  Com.  108  ft.  607. 

Tbe  Jurisdiction  of  ■  Slate  la  co-extenslre 
with  Ita  UTtitoiy. 
•  L.R.A. 


United  Btalei  t.  Bnaiu,  16  D.  8.  8  Wheal, 
836.  4  L.  ed.  404. 

The  general  jutlsdtctioQ  adheres  to  the  terri- 
tory at  a  portion  of  sorerelgntj  not  yet  given 
away.  Tne  residuary  power  of  legulauou  ia 
atUl  in  HauachuBetU. 

United  State*  v.  l.naiu,  tupra;  United  3tate$ 
V.  Wiltbetger.  18  U.  8.  6  Wheat.  78,  6  L.  ed. 
87;  Unitad  State*  V,  Oicvf.SSumD.  463;  United 
State*  T.  Qn*/i,  6  MaK>n,  S90. 

Defendant  la  not  protected  by  hU  fed- 
eral license  or  enrollment  to  engage  in  Aab- 
ing. 

J>anbam  y,  Zampiert,  8  Gray,  268;  Haneg 
V.  Gompton,  SS  N.  J.  L.  607;  Slate  v.  Medbury, 
8  R.  1. 138;  Nm>  Snffiand  Oyiter  Co.  v.  MeOar- 
Day,  la  R.  L  885;  Jo^nton  t.  Dntmntond,  20 
GraLt  419. 

JfM*r«.  OeorM  A.  Sing  and  Janaa  F. 
J»okaon,  for  (^fendant: 

The/aueo  terra  of  Buzzard's  Bay  are  so  far 
apart  that  it  li  imposall^le  to  discern  objecia 
from  one  headland  to  the  other,  and  Its  walera 
ore  not  within  the  body  of  a  county,  but  are  a 
part  of  the  open  sea. 

1  Kent,  Com.  860;  United  State*  t.  Orvth.H 
Mason,  290;  Com.  v.  Peter;  IS  Met.  887. 

Neither  the  law  of  nations  nor  the  common 
law  has  anneied  lo  a  Stale  a  marine  belt  of  any 
width  whatsoever,  but  on  the  open  coast  Ihia 
water-line  is  tbe  limit  of  lariadictlon. 

Beg.  T.  Eeyn,  L.  R.  2  Eich.  Div.  68, 

The  BlBlcs  never  possused  the  essential  righla 
of  sovereignty. 

Hadison,  Secret  Proceedings  and  Debates  of 
Federal  Convention,  p.  199:  Story,  Const. 
§310. 

Tbe  claim  of  a  Btate  to  jnrisdictlon  over  a 
belt  of  the  open  sea  apart  from  any  constitu- 
tional proTiafon  would  be  inherently  and  essen- 
tially  Incompatible  with  its  relauoos  to  the 
Union.  These  rights  whenever  tbeyexist  per- 
tain  to  the  nation,  and  do  not  under  out  gov- 
ernment concern  the  States. 

See  Wheaton,  Int.  Law.  g  179. 

The  judicial  power  of  the  federal  courts  ex- 
tends to  all  cases  of  admiralty  and  maritime 
jurisdiction. 

Fed.  Const,  art  8,  g  9. 

The  boundary  between  commOD-law  and  ad- 
miralty jurisdiction  at  tbe  adoption  of  the  Con- 
stitution was  the  water-line. 

1  Kent,  Com.  867;  United  Slate*  r.  Axs,  1 
Gall.  634;  TAe  Harriet.  1  Story,  251,  250; 
United  State*  v.  Bobiruon.  4  Mason,  S07j  Th* 
Oamtnerce,  06  U.  8. 1  BUck,  574,  579, 17  L  ed. 
107.  109, 

The  Jurisdiction  of  admiralty  include*,  not 
only  civil  causes,  but  extends  to  all  crimes 
and  offenses (1  Kent, Com.  860,868;  Martiny, 
Hunter.  14  U.  8.  1  Wheat.  804,  886,  4  L.  ed. 
97,  106;  United  State*  v.  Wiltberger,  18  U-  B. 
5  Wbeat.  76,  6  L.  ed.  87,  and  note  on  p.  108). 
including  those  against  fishery  taws. 

3  Browne,  CinI  Lew  and  Adm.  468,  474. 

The  admiralty  and  maritime  jurisdlctlOE, 
vested  In  the  general  government  on  the  adop- 
tion of  the  Constitution,  \ —  —  ' —  -"■'  '- 


De  Lotio  V.  Boit.  2  Gall.  471:  Waring  t. 
Olarke,  46  U.  8.  0  How.  458, 12  L.  ed.  284; 
Hu  Qene*e»  Chitf  v.  FUzhugh.  68  U.  8.  12 
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How.  448. 18  L.  ed.  1008;  Tfu  LoUaminna,  88 
U.  S.  SI  Wall.  S38.  22  L.  ed.  0S1. 

This  admiraltj  jurisdiction  of  Um  natlooal 
gorerament  1b  excuisire. 

1  Kent,  Com.  897;  United  State*  t.  QruA, 
6  JAkboo,  290:  OoM.  v.  Peter*.  12  Met  887; 
Fedentist,  No.  83;  Story,  Oonat.  g  lOTR;  Untt- 
td  State*  y.  Owiidge.  1  Gall.  488,  M6;  TAe 
OAuMn,  a  Story,  455;  United  State*  v.  Wilton, 
8  Blatcbf.  43G,  489;  The  Wane,  BUlcbf.  &  E. 
285,  252;  Ameriean  Int.  Oo.  t.  Canter,  36  U. 
B.  1  Pet.  511,  7  L.  ed.  242;  United  State*  t. 
BeiHtnt,  le  n.  S.  8  Wh^t.  836,  4  L.  ed.  401; 
The  Mate*  Taylor,  71  U.  8.  4  Wall.  811. 18  L. 
ed.  897;  United  Slate*  7.  New  Bedford  Bridge, 
1  Woodb.  &  M.  401;  American  Steamboat  Oo. 
f.  Okaee,  8S  U.  S.  16  Wall.  S23,  6S1,  31  L.  ed. 


«d.  266,  271;  The  Oenetee  OMtf  r, 
■nd  The  Oammeree,  tupra. 

The  vessel  aad  her  crew  were  coTCred  and 
protected  bv  a  license  fssued  under  Ihe  lawa  of 
the  United  Slates  for  carrying  on  tbe  menb»- 
den  flsherr. 

C.  S.  Rev.  Stat.  §  4833;  QilAon*  t.  Ogden, 
22  a.  B.  9  Wheat  218,  6  L.  ed.  74;  Binnot  v. 
Danenport,  68  U.  8.  22  How.  287,  341,  16  L. 
ed.  348,  346;  Foster  t.  DatfnpoH.  68  D.  S.  22 
How.  244.  16  L.  ed.  348;  GUman  v.  Philadel- 
phia, 70  TJ.  8.  8  Wall.  788, 18  L.  ed.  108. 

Field,  6ft.  J.,  deliTered  the  opinign  of 
the  court : 

The  defendant  waa  complained  of  for  tak- 
ing Ssh  by  the  use  of  a  purse  seine  in  the 
waters  of  Buzzard's  Bay  within  the  Jurisdic- 
tion of  the  Commonwealth.  It  appears  I^ 
the  report  that  the  point  in  Buzzatd's  Ba/ 
where  tbe  seine  was  used  "was  within  that 

fiart  of  Buzzard's  Baj  which  tbe  harbor  and 
and  commissioners,  acting  under  the  pro- 
Tisions  of  g  2  of  chap.  196  of  the  Acts  of 
1881,  had,  bo  far  as  they  were  capable  of 
doiog  so.  assigned  to  and  made  a  part  of  the 
Town  of  Falmouth  ;"  that  the  distance  be- 
tween the  headlands  at  the  mouth  of  Buzzard's 
Bay  Is  "more  than  one  and  less  than  two  ma- 
rine leagues ;"  "  that  the  distance  across  said 
bay  at  the  point  where  the  acts  of  tbe  defend- 
ut  were  done  is  more  than  two  marine 
leagues,  and  tlie  opposite  points  are  in  diSer- 
entcounties."  The  place  was  about,  andnot 
exceeding,  one  mile  and  a  quarter  from  a 
point  on  tbe  shore  midway  from  tbe  north 
line  of  the  Town  of  Falmouth  "to  the  south 
line"  of  said  town.  Buzzard's  Bay  lies 
wholly  within  the  territory  of  Massachusetts, 
having  Barnstable  County  on  the  one  aide 
and  Bristol  and  PlymouUi  Counties  on  the 
other.  The  defendant  offered  evidence  that 
he  waa  fishing  for  menhaden  only  with  a 
puree  eeine,  and  that  the  bottom  of  tbe  sea 
'was  not  encroached  upon  or  disturbed;" 
"that  it  waB  impossible  to  discern  objects 
from  one  headland  to  tbe  other  at  the  mouth 
of  Buzzard's  Bay ;"  that  be  was  a  citizen  of 
Bhode  Island,  and  that  the  vessel  upon  which 
he  was  employed  and  in  connection  with 
which  he  was  using  the  seine,  belonged  to 
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Newport,  Rhode  bland,  and  had  been  "dulf 
enrolled  and  licensed  at  that  port  under  th» 
laws  of  the  Unitad  States  for  carrying  on  ttw 
menhaden   fishery. " 

It  was  contended  at  the  trial,  among  other 
things,  that  BUt.  1886,  chap.  192,  under 
wbicn  the  complaint  waa  made,  had  not  re- 

Cled  Sut.  18S6,  chap.  313,  but  this  has  not 
a  argued  in  this  court  It  is  plain  that- 
Btat.  1866,  chap.  192,  was  Intended  tc  regu- 
Iat«  the  whole  subject  of  usine  nets  or  seines 
for  taking  fish  in  tbe  waters  of  Buzzard'* 
Bay,  and  that  by  implication  it  repealed 
Btat.  1865,  chap.  312,  so  far  as  that  Statuta 
related  to  tbe  tikking  of  menhaden  by  the  uss 
of  a  purse  seine  in  tbe  waters  of  that  bay. 
The  principal  question  argued  here  is  whether 
the  place  where  the  acts  of  the  defendants 
were  done  was  within  the  Jurisdiction  of  ths 
Commonwealth  of  Massachusetts. 

Pub.  Stat.,  chap.  1,  g§  1,  3,  are  as  fol- 
lows; "Sec  1.  The  territOTlal  limits  ot  this 
Commonwealth  extend  one  marine  league 
from  its  seashore  at  low-water  mark.  When 
an  Inlet  or  arm  of  the  sea  does  not  exceed  two 
marine  leagues  between  Its  headlands  » 
straight  line  from  one  headland  to  the  other 
is  equivalent  to  the  shore  line.  Sec  3. 
The  sovereignty  and  Jurisdiction  of  the  Com- 
monwealth extend  to  all  places  within  th» 
boundaries  thereof,  subject  to  tbe  right  of 
concurrent  Jurisdiction  granted  over  plaix* 
ceded  to  the  United  States." 

Pub.  Stat,,  chap.  22,  g  1,  contains  the  fol- 
lowing provision :  "The  boundaries  of  Doun- 
ties  bordering  on  tlie  sea  shall  extend  tc  thft 
line  of  tbe  Commonwealth  as  defined  in  sec- 
tion 1,  chapter  1;*  and  section  11,  Id,,  is  as 
follows;  "The  Jurisdiction  of  counties  sep- 
arated by  waters  within  the  jurisdiction  of 
the  Commonwealth  shall  be  concurrent  upon 
and  over  snch  waters. ' 

Stat.  1881,  chap.  196,  which  has  been  re- 
ferred to,  is  as  f  ol  lows : 

"Sec  1.  Theboundariesof  cities  and  town* 
bordering  upon  the  sea  shall  extend  to  the  lins 
of  the  Commonwealth  as  the  same  is  defined  in 
section  1  ot  chapter  1  of  tbe  General  Statutes. 

"Sec.  3.  The  harbor  and  land  coromlsaion- 
ers  shall  locate  and  define  the  courses  of  th» 
boundary  lines  between  adjacent  cities  and 
towns  borderiog  upon  the  sea  or  upon  arau 
of  the  sea,  from  high-water  mark  outward 
to  the  line  of  the  Commonwealth  as  defined 
in  said  section  1,  so  that  the  same  shall  con* 
form  as  nearly  as  may  be  to  the  course  of  th« 
boundary  lines  between  said  adjacent  cities 
and  towns  on  the  land;  and  thev  aball  file 
a  report  of  their  doings  with  suitable  plans 
and  exhibits  showing  the  boundary  lines  of 
any  town  by  them  located  and  defined  In  Uu 
registry  of  deeds.  In.  which  deeds  <A  real 
estete  In  such  town  are  required  to  be  re- 
corded, and  also  in  the  office  of  the  sectetarf 
of  the  Commonwealth." 

Section  1,  chapt«i  1,  of  the  General  Btst- 
utea,  contains  Uie  provisions  which  hsv« 
been  before  recited  as  now  contained  in  Pub. 
Stat.,  chap.  1,  g  1,  and  chap.  23,  S§  1,  11. 
These  provisions  were  fliat  enacted  c^  Stat. 
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<a  the  GnnmonweAlth  extend  to  all  plscee 
within  the  boundariea  thereof,  subject  onlf 
to  nich  right!  of  concurreDt  JurisdictioD  aa 
have  been  or  ttuty  be  granted  ovet  anf  places 
ceded  bv  the  Commonwealth  to  the  Usited 
States.  *^  The  boundarlw  of  the  CommoD- 
wealth  on  the  tea  were  first  exactly  defined 
hj  Stat.  1659,  chap.  S89.  The  boundaries  of 
the  territoiT  granted  bj  the  charter  of  the 
Colonv  of  NewPlymuuth,  or  of  the  territoiT' 
Included  in  the  Province  CIiai1«r,  need  not 
be  partlcularlv  set  forth.  Buzsard's  Bay 
was  nndoubtedlj  within  the  territoi;  de- 
scribed in  tliose  diarters. 

By  the  definitive  treaty  of  peace  "  His  Brit- 
annic Majesty  ackDowledres  the  said  United 
States,  viz.,  New  Hampsnire,  Maseachusetts 
Bay,  etc.,  to  be  free,  sorereignond  independ- 
ent States :  tliat  he  treats  with  them  as  such ; 
and  for  himself,  his  heira  and  successors, 
relinquishes  all  claims  to  the  government. 


and  every  part  thereof. 
had  become  an  independent  nation  there 
be  no  doubt,  we  think,  that  her  lioundaries 
on  the  sea,  a*  she  has  defined  them  by  the 
Statutes,  would  be  acknowledged  by  all 
foreign  nations,  and  that  her  right  to  control 
the  flaheries  within  these  boundaries  would 
be  conceded.  It  has  often  bees  a  matter  of 
controversy  how  for  a  nation  has  a  right  to 
control  the  fisheries  on  its  sea  coast  and  In 
the  bays  and  arms  of  the  sea  within  its  ter- 
ritory, but  the  limits  of  tiiisright  have  never 
been  placed  at  less  than  «  marine  league  from 
the  coast  on  the  open  sea,  and  bays  wholly 
within  the  territory  of  a  nation,  the  headlanda 
oi  which  are  not  more  than  six  geographical 
miles  apart,  have  always  been  regarded  as  a 
part  of  the  territory  of  the  nation  in  which 
they  lie.  More  extensive  rights  in  these  re- 
■pccta  have  been  and  are  now  claimed  by  some 
nations,  but,  so  far  as  we  are  aware,  all  na- 
tions concede  to  each  other  the  right  to  con- 
trol the  Sabarles  within  a  marina  league  of 
the  coast  and  in  bays  within  the  territory  the 
headlands  of  which  are  not  more  .than  two 
marine  leagues  apart. 

In  the  proceedings  of  the  Halifax  Commla- 
■ton  under  tho  Treaty  of  Washington  of  Hay 
8,  1871,  where  it  was  for  the  Interest  of  the 
United  States  to  claim  against  Qreat  Britain 
Independently  of  treaties  aa  extensive  rights 
<tf  fishing  as  could  be  maintained,  the  c^im 
was  ststM  in  the  answer  on  behalf  of  the 
United  States  as  follows :  "  It  becomea  neces- 
■ary  at  the  outset  to  inquire  what  rights 
American  fishermen  and  those  of  otlier  nauona 
poaaeaa,  independently  of  treaty,  upon  the 
ground  that  the  tea  is  the  cmnmoo  property 
of  all  mankind.  For  the  purposes  of  fishing, 
the  territorial  waters  of  every  country  along 
the  sea  coast  extend  three  miles  from  low- 
water  mark ;  and  beyond  is  the  open  ocean 
free  to  all.  In  the  case  of  bays  and  g^lfs 
such  only  ore  territorial  waters  as  do  not  ex- 
ceed six  mllea  in  width  at  the  mouth  upon 
a  straight  line  measured  from  headland  to 
headland.  All  larger  bodies  of  water  con- 
nected with  the  open  sea  form  a  part  of  it. 
And  whenever  the  mouth  of  a  bay  or  gulf 
exceeds  the  maximum  width  of  six  miles  at 
its  moatti,  and  so  losea  the  cbancter  of  ter- 
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ritorial  or  inland  waters,  the  Jurisdictional 
or  proprietary  line  for  the  purpose  of  exclud- 
ing foreigners  from  flsblnglsmeasured  along 
the  shore  of  the  bay  according  to  its  sinuosi- 
ties, and  the  limit  of  exclusion  is  three  miles 
from  low-watermark.'  House  of  lUpresent- 
atives  U.  S.  Sd  Seas.  4Sth  Cougress,  Ex. 
Doc.  No.  88,  p.  ISO. 

The  government  of  Canada  had  been  In- 
structed by  the  govemment  of  Great  Britain 
on  April  IS,  1866,  "that  American  Oahennen 
should  not  be  interfered  with  either  by  no- 
tice or  otherwise  unless  found  within  three 
miles  of  the  shore  or  within  three  nillee  of 
a  line  drawn  across  the  mouth  <d  a  bay  w 
creek  which  Is  lees  than  ten  geographical 
miles  in  width,  in  conformity  witn  tte  ar- 
rangement mode  with  France  in  l^S,"  hnt 
afterwards  the  British  Qovernment  issued  in- 
structions "that  the  United  States  fishermen 
will  not  be  for  the  present  prevented  turn 
fishing  except  within  three  nules  of  the  laud 
or  in  bays  which  are  leas  than  six  miles 
broad  at  the  mouth."  Id.  pp.  130,  181. 

It  is  true  that  Mr.  Dana,  of  counsel  fot 
the  United  States,  contended  In  argument 
with  reference  to  the  right  to  fish  in  the  open 
sea  "that  the  deep-sea  fisherman  pursuing 
the  free  swimming  fish  of  the  ocean  with 
his  net  or  his  leaded  line, not  touching  shores 
or  troubling  the  bottom  of  the  sea,  is  no  tree- 
passer  though  he  approach  within  three  miles 
of  a  coast  by  any  esteblisbed  recognized  law 
of  all  nations."    Id.  p.  16M. 

This  contention,  however,  did  not  touch 
the  right  to  fish  in  bays  or  anna  of  the'  sea, 
and  it  was  not  the  claim  actually  made  by 
the  United  States  befoie  the  commission. 
This  is  stated  in  the  answer  and  in  the  brief 
of  the  United  Stetes.  The  answer  does  not 
allude  to  any  ench  position  as  that  taken  by 
Mr.  Dana  in  his  cloeing  argument  but  In  the 
brief  it  is  said:  "Many  authorities  maintain 
that  whenever  under  the  Law  of  Nations  any 

fart  of  the  sea  is  free  for  navigation,  it  U 
ikewiee  free  for  fishing  for  those  who  sail 
over  its  surface.  But  without  insisting  upon 
this  the  Inevitable  conclusion  is  that,  prior 
to  the  Treaty  of  Washington,  the  fishermen 
of  the  United  States  as  well  as  these  of  all 
other  nations  could  rightfully  fish  in  the 
open  sea  more  than  three  miles  from  the 
coast,  and  could  also  fish  at  the  same  distance 
from  the  shore  in  all  bays  more  than  six 
miles  in  width  measured  in  a  straight  line 
bom  headland  to  headland,"    Id.  p.  160. 

The  counsel  for  the  defendant  in  tho  case 
at  bar  place  much  reliance  upon  the  decision 
in  Seg.  v.  Eejpt,  L.  B.  S  Eich.  BIv.  «8.  In 
that  case  the  defendant  vras  the  ofllcer  In 
command  of  The  Franconla,  a  Qennan  steamer, 
which  at  a  point  "one  mile  and  one  tenth  of 
a  mile  8.  S.  E.  from  Dover  Pier  Head  and 
within  two  and  a  half  miles  from  Dover 
Beach,"  in  the  English  Cliannel,  ran  down 
and  sunk  the  British  steamer  BCrathclyde  and 
one  of  the  Strathclyde's  passengers  was 
drowned.  The  defendant  was  indicted  In 
the  Central  Criminal  Court  for  manalaughtOT. 
The  question  was  whether  the  offense  was 
committed  within  the  Jurisdiction  of  the  ad- 
miralty, the  Central  Criminal  Court  having 
Jurisdiction  to  hear  and  determine  any  o^ 
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feDM  klUred  "  to  have  been  committed  within 
tiiB  lurisdiction  of  tbe  admiralty  of  'Bng- 
laoa."  A  majoiitj  of  the  court  held  that 
the  oSenM  vtts  oommltted  on  the  Gennan 
steamer,  and  not  on  the  British  steamer,  and 
that  under  the  laws  then  existing  there  was 
no  admiroltj  jurisdiction  over  an  offense 
committed  bj  a  forelKner  on  a  foreign  ship 
on  the  open  tea,  whetlier  within  or  without 
4  marine  league  from  the  shore  of  England. 
In  consequence  of  this  decision  Parliament 
pasHed  the  Btatute  of  41  and  43  Vict.,  chap. 
78.  By  that  Act  it  was  declared  that  "for 
the  purpose  of  any  offense  declared  by  thif 
Act  to  be  within  the  jurisdiction  of  the  ad- 
mlral  any  part  of  the  open  sea  within  oni 
marine  league  of  the  coast  measured  from 
low-water  mark  shall  be  deemed  to  be  open 
aea  within  the  territorial  watera  of  her  ma- 
jesty's dominions."  It  is  obvious  that  by 
this  decision  the  court  did  not  attempt  to  de- 
fine the  extent  of  the  dominion  of  Great 
Britain  over  the  open  sea  adjacent  to  the 
-ooast,  but  onlvthe  extent  of  the  existing  ad- 
miralty jurisaiction  over  offenses  committed 
-on  the  open  sea.  The  courts  of  England 
would  undoubtedly  enforce  any  Act  of  Par- 
liament conferring  upon  them  jurisdiction 
over  offenses  committed  anywhere.  It  is 
equally  obvious  that  the  decision  has  nothing 
to  do  with  the  right  of  control  over  fisheries 
in  the  open  sea  or  in  bays  or  arms  of  the  sea. 
The  case  contains  a  great  deal  of  learning 
upon  the  respective  limitaof  the  oommon-law 
jurisdiction  and  of  the  admiralty  Jurisdic- 
tion in  England  over  crimes  ana  upon  the 
boundaries  of  counties  in  England  under  the 
laws  Uien  existing.  These  distinctions  are 
immaterial  in  the  case  at  bar,  except  with 
reference  to  the  contention  that  the  place 
where  the  acts  complained  of  were  done  was 
within  the  admiralty  jurisdiction  of  the 
courts  of  the  United  States, 

The  boundaries  of  counties  in  Hassachu- 
eetts  may  be  defined  by  statute,  and  they  may 
be  made  to  extend  over  all  the  territory  of 
Uassachusetts,  whether  it  be  sea  or  land ;  and 
if  Massachusetts  has  a  right  to  control  the 
fisheries  in  Buzzard's  Bay,  offenses  in  viola- 
tion of  the  regulations  wnldt  the  State  may 
establish  can  be  tried  In  any  of  its  courts 
upon  which  it  may  confer  jurisdiction.  It 
is  to  be  noticed,  however,  tiiat  in  all  the  ci- 
tations contained  In  the  different  opinions 
^iven  in  Qtuen  v.  Eqpi,  wherever  the  ques- 


Argument  of  Mr.  Benjamin  of  counsel  for  the 
deFendant.  la  not  contained  in  the  report  of 
the  case,  but  from  the  statement  of  JHr,  /tr- 


over the  seas  adjoining  Its  shore  existed  for 
the  purpose  of  protecting  "  ita  coast  from  the 
effects  of  hoetilitles  between  other  nations 
which  may  be  at  war,  the  protection  of  ita 
revenue  and  its  flaherles,  and  the  preservation 
«f  order  by  Ita  police," 

In  Dirtet  United  Slaltt  OtbU  Oo.  r.  Anglo- 
Ameriean  Tdeg.  Oa.,  L.  R.  2  App.  Cas.  S94, 
It  became  necessary  for  the  privy  council  to 
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determine  whether  a  point  in  Conceptimi 
Bay,  Newfoundland,  more  than  three  milea 
from  the  shore,  was  a  port  of  the  territory  of 
Newfoundland  and  within  the  jurisdiction 
of  Its  Legislature.  Tlie  average  width  of 
the  bav  "  is  about  fifteen  miles, "  and  the  dis- 
tance Detween  the  headlands  Is  "rather  mora 
than  twenty  miles."  Lord  Blackburn,  in 
delivering  the  opinion,  says  (p.  416,  Id.)  : 
"The  question  raised  in  this  case,  and  to 
which  their  lordahips  confine  their  judg- 
ment, is  as  to  the  tenitorial  dominion  over  a 
bay  of  the  configuration  and  dimensions  such 
as  those  of  Conception  Bay  above  described. 
The  few  English  common-law  authorities  on 
this  point  relate  to  the  question  as  to  where 
the  boundary  of  counties  ends  and  the  exclu- 
sive lurisdiction  at  common  law  of  the  court 
of  admiralty  begins,  which  is  not  precisely 
the  some  question  aa  that  under  considera- 
tion ;  but  this  much  is  obvious,  ttiat  when 
it  Is  decided  that  any  bay  or  estuary  of  any 
particular  dimensions  Is  or  may  be  a  part  at 
an  English  county,  and  so  completely  within 
the  realm  of  England,  it  Is  decided  that  a 
Sim  lar  bay  or  estuai^  is  or  may  be  part  of 
the  territorial  dominions  of  the  coun^  pos- 
sessing the  adjacent  shores." 

He  cites  the  well-known  langnaice  of  Lord 
Hale:  "That  arm  or  branch  of  tiie  aea  which 
lies  within  the/auoM  e«nw  where  a  man  maj 
reasonablr  discern  between  shore  and  shora 
is,  or  at  least  may  be,  within  Uie  body  of  a 
county,  and  therefore  within  the  lurlainctioo 
of  the  sheriff  or  coroner," — ana  eununcnts 
upon  its  IndeflnilenesB,  and  then  cites  tha 
case  of  Beg.  v.  Oanninf/ham,  Bell,  C.  C.  88, 
and  says  that  in  this  case  "this  much  waa 
determined :  that  a  place  in  the  sea  out  of 
any  rlvor  and  where  the  sea  was  more  than 
ten  miles  wide  was  within  the  County  of 
Glamorgan  and  consequently  in  every  senso 
of  the  words  within  the  territory  of  Great 
Britain.  Apparently  he  was  of  opinion  that 
by  most  of  the  text-writers  on  international 
law.  Conception  Bay  would  be  excluded  from 
the  territory  of  Newfoundland  and  the  part 
of  the  Bristol  Channel  which.  In  Beg.  r. 
Ounningham,  was  decided  to  be  in  the  County 
of  Glamorgan  would  be  excluded  from  ttw 
territory  of  Great  Britain ;  but  he  decidea 
that  Conception  Bay  is  a  part  of  the  terrltoty 
of  Newfoundland  Mcauae  the  British  govern- 
ment has  exercised  exclusive  dominion  over 
it  with  the  acouiescence  of  other  nations, 
and  it  has  been  declared  by  Act  of  Parliament 
"  to  be  part  of  the  British  territory,  and  port 
of  the  country  mode  subject  to  the  Legislaturs 
of  Newfoundland." 

e  regard  it  as  established  that  as  betwem 
nations  the  minimum  limit  of  the  territorial 
jurisdiction  of  a  nation  over  tide  waters  la 
irine  league  from  its  coast,  andthatbsya 

lly  within  its  territory  not  exceeding  two 
marine  leagues  In  width  at  the  mouth  are 
within  this  limit,  and  that  Included  in  thia 
territorial  jurlBdlction  Is  the  right  of  control 
over  fisheries,  whether  the  flsb  M  migratory. 
free-Bwimming  fish  or  fish  attached  to  or  em- 
bedded in  the  soil.  The  open  aea  within 
this  limit  is  of  course  subiect  to  the  common 
right  of  navigation,  ana  all  govemmenta 
for  the  purpose  of  wU  protection  in  time  of 
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or  tor  the  pieventloii  of  fauds 
DUD  exercise  an  authority  beyond  tfals 
limit.  We  have  do  doubt  that  tlie  British 
■crown  will  claim  the  ownerabip  of  the  soil 
Id  the  baja  and  in  the  open  tea  adjacent  to 
the  coast  of  Qreat  Britain  to  at  least  this  ex- 
tent whenever  there  ia  any  occasion  to  deter- 
mine the  ownenhip.  I^e  authorities  are 
collected  Id  Qould  od  Waten,  part  1,  chap. 
1,  §S  1-17,  and  noUi.  Bee  also  IfeiU  v.  Duke 
of  ZitomjAira,  L.  R.  8  App.  Caa.  IBS ;  Qwm- 
m«U  T.  Wooit  A  Fomtt  Oomrt.  8  Mscq,  H, 
L.  Cao.  41B 1  Movatt  v.  MeFet.  S  Sup.  Ct. 
(Can.)  «;  Beg.  t.  OuMtt.  L.  R.  22  Q.  B. 
Div.  m ;  Btat.  40  &  47  Vict.  chap.  23. 

But  It  Is  argued  that  If  the  fisheries  of 
Buizard'a  Bay  are  within  the  control  of  either 
tbe  State  of  Massachusetta  or  of  the  United 
States,  Qiia  control  by  the  ConstituttoD  of 
tbfl  United  States  is  exclusively  with  the 
United  States.  The  question  is  therefore 
whether  the  Statutes  of  Massachusetts  which 
b&ve  I>een  cited  are  repugDant  to  the  Con- 
stitution and  laws  of  the  United  States. 
There  ia  no  belt  of  land  under  the  sea  adjacent 
-to  tha  coast  which  la  the  property  of  the 
United  State*  and  not  the  property  of  the 
States. 

It  is  conceded  that  the  case  of  Dunham  v. 
Lamphen,  8  Gray,  298,  is  decisive  of  the 
case  at  bar  if  that  case  was  correctly  decided. 
That  case  was  decided  I)efore  the  passage  of 
Stat.  18fi9,  chap.  289,  and  the  place  where 
tbe  acts  complained  of  were  done  was  not 
within  a  bay  but  in  the  aea  within  one  mile 
of  Gravel  Island,  Shaw,  Oh.  J.,  says  In  the 
optnioD:  "Being  within  a  mile  of  the  shore 
puts  It  Iiejond  a  doubtthat  it  was  within  the 
territorial  limits  of  the  State,  although  there 
might  In  many  cases  be  some  difficulty  In 
aaoertainlng  precisely  where  that  limit  is. 
We  auppoae  the  rale  to  be  that  these  limits 
extend  a  marine  league,  or  three  geographical 
miles,  from  the  shore,  and  in  ascertaining  the 
line  of  shor«  this  limit  does  not  follow  each 
najTow  inlet  or  arm  of  the  sea,  but  when  the 
Inlet  is  so  narrow  that  persona  and  objects 
can  be  discerned  across  It  bv  the  naked  eye 
tbe  line  of  territorial  jurisdiction  stretches 
MToas  from  one  headland  to  the  other  of  such 
inlet.'  He  then  proceeds  to  discuss  the  ques- 
tion "whether  the  right  of  property  and  of 
dominion  and  government  over  the  sea-coast 
flaberies  and  all  fleheriea  in  tide  waters  and 
arms  of  the  aea  belong  properly  to  the  general 
government  or  remain  with  the  state  govern- 
ment;" and  he  concludes  that  "in  the  distri- 
bution of  powers  between  the  general  and 
the  stale  governments"  "the  right  to  the  flsh- 
eriea  and  tbe  power  to  regulate  the  use  of  the 
flaheries  on  the  coaats  and  in  the  tide  waters 
of  tbe  State"  were  left  by  the  Constitution  of 
the  United  States  with  tbe  Btates,  "subject 
only  to  such  powers  aa  Congress  may  Justly 
exerciae  in  tbe  regulation  of  commerce,  for- 
eign and  domestic ;"  and  he  says :  "  That  the 
exerclae  of  I>oth  of  theae  are  not  Inconsistent 
and  therefore  not  la  conflict  with  each  other 
was  also  settled  by  tbe  Supreme  Court  of  the 
United  Statea  In  the  case  of  WiiUm  v.  Black- 
bird Onek  MmrA  Co.  37  U.  B.  9  Pet.  S4S  [7 
L.  ed.  413]." 

In  DunAam  t.  Lamphen  the  defendant  was 
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a  citizen  of  Rhode  Island  and  the  owner  ^d 
master  of  a  fishing  vessel  which  had  been 
duly  licensed  as  a  Ashing  vessel  pursuant  to 
the  laws  of  the  United  States ;  but  it  is  said 
that  this  license  did  not  affect  the  question. 
We  are  asked  to  reconsider  this  decision 
mainly  on  tbe  ground  that  tbe  admiralty  and 
marittme  jurisdiction  of  the  courts  of  the 
United  States  was  not  considered  in  the  opin- 
ion. It  has,  Indeed,  been  suggested  that 
the  recent  decisions  of  the  Supreme  Court  of 
the  United  States  upon  the  power  of  Coogreaa 
"to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the 
Indian  tribes"  require  that  this  decision  be 
reconsidered,  but  no  recent  decisions  of  that 
court  have  been  cited  which  relate  to  the  reg- 
ulation and  control  of  the  fisheries  within 
the  territorial  tide  waters  of  a  State,  and  the 
decisions  of  that  court  which  relate  to  thii 
subject  are  cozisldered  hereafter,  and  they  do 
not  appear  to  be  in  conflict  with  the  decision 
in  Dunham  v.  Lamphtre.  The  argument  ad- 
dressed to  us  is  that  by  the  Constitution  of 
the  United  States  the  Judicial  power  of  the 
United  States  extends  "to  all  cases  of  admir- 
alty and  maritime  jurisdiction;"  that  this 
power  ia  exclusive ;  that  the  case  at  bar  Is 
within  this  lurisdiction,  and  that  therefore 
the  courts  of  Hassachuiietts  have  no  jurisdic- 
tion over  it.  It  must,  we  think,  be  consid- 
ered as  settled  that  if  laud  on  the  coast  be 
reclaimed  from  tbe  sea,  or  If  piers  or  wharves 
be  extended  into  the  sea,  such  land  and  struct- 
ures  are  a  part  of  the  territory  of  tbe  State 
whose  shores  they  adjoin.  PollaTd  v.  Hagan, 
44  U.  S.  8  How.  213  [11  L.  ed,  S65]  ;  WOer 
V.  Suae  Hnrbor  Ctmin.  86  U.  S.  18  Wall.  67 
[31  L.  ed.  798]  :  Bamey  v,  Keokuk,  94  U.  B. 
834  [24  L,  ed.  334] ;  0cm.  v.  BixAury.  9  Oray, 
4SI 1  Com.  V,  A^er,  7  Cuah.  5B ;  Beetm  v. 
RieJiardeoa,  100  Mass.  851 ;  GalBetton  v.  Mm- 
arS,  38  Tex.  849, 

In  MeOready  v.  Virginia,  94  U.  S.  891  [34 
L,  ed.  248],  ft  is  said  In  the  opinion  that 
"the  precise  question  to  be  determined  ii 
whether  the  State  of  Virginia  can  prohibit 
the  citizens  of  other  Stalos  from  planting 
oystersin  Ware  River,  a  stream  in  that  State, 
where  the  tide  ebbs  and  flows,  when  Its  own 
citizens  have  that  privilege.  The  principle 
has  long  been  settled  In  this  court  that  each 
State  owns  tbe  beds  of  all  tide  waters  within 
its  jurisdiction,  unless  they  have  been  granted 
away.  PoOard  v.  Hasan,  44  U.  S.  8  How. 
313  [11  L.  ed.  G6S]  ;  Smith  v.  Maryland,  M 
U.  S,  18  How,  74  [16  L.  ed.  270]  :  Mumfiyri 
V.  Wa/rdneea.  78  U.  3.  6  Wall.  438-486  [18 
L.  ed.  769-760]  ;  W^ier  v.  State  Barbor  Oomrt. 
80  U.  B.  18  Wall.   66  [21  L,  ed.  802]. 

"In  like  manner  the  Statea  own  the  tide 
waters  themselves,  and  the  fish  in  them  so 
far  as  they  ate  capable  of  ownership  while 
running.  For  thia  purpose  the  Stale  repre- 
sents Its  people,  and  tbe  ownership  Is  that  of 
the  people  In  their  united  sovereignty. 
Martin,  v,  Wadddl,  41  U.  S.  16  Pet.  410  [10 
L.  ed.  1013], 

"The  title  thus  held  Issublect  to  the  para- 
mount right  of  navigation,  the  regulation  of 
which,  in  respect  to  foreign  and  interstate 
commerce,  has  been  granted  to  the  United 
States,  There  ha*  b^n,  however,  no  such 
16 
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gtftut  of  power  over  tbe  flalierles.  Tbese  re- 
main imderthe  exclusive  control  of  the  State, 
which  hss  oonaequently  tbe  right  In  its  dis- 
cretion to  appropriate  its  tide  waters  &dcI 
their  beds  to  be  used  by  Its  people  as  a  com- 
mon for  takinK  and  cultivating  flsh,  BO  far 
as  It  may  be  tune  without  obstructing  navi- 
gation. Buch  an  appropriation  is  In  effect 
nothing  more  than  a  regulation  of  the  use 
by  tbe  people  of  their  common  property. 
The  right  which  tbe  people  of  the  State  thus 
•cquire  .comes,  not  from  their  cit!i;enship 
alone,  but  from  their  citizenship  and  property 
combined.  It  la  In  fact  a  property  right 
»nd  not  a  mere  privilege  or  immunity  of 
citizenship." 

In  8m*ti  t.  Maryland,  S9  U.  8.  18  How. 
74  [16  L.  ed.  STO],  every  question  was  dis- 
cuBsed  which  arlaes  in  the  case  at  bar  except 
titB  question  whether  the  place  where  the  acts 
of  the  present  defendant  were  done  was 
witfalD  the  territory  of  Massachusetia.  In 
that  csM  the  plaintiff  in  error  was  a  citizen 
of  Pennsylvania,  and  owner  of  a  sloop  li- 
censed to  be  employed  In  the  coasting  trade 
and  fisheries,  which  was  seized  by  the  sheriff 
of  Anne  Arundel  County  In  Maryland,  while 
engaged  in  dredging  for  oystere  in  Chesa- 
peake Bay  in  violation  of  a  statute  ot  Mary- 
land enacted  tor  the  purpose  of  preventing 
the  destruction  of  oysters  in  the  waters  of 
that  State.  The  questions  prosented  and  ar- 
gued were  whether  that  Statute  was  repug- 
nant to  Uie  provisions  of  the  Constitution  of 
tbe  Uultod  States  which  grant  to  Congress 
the  power  to  regulate  commerce,  or  to  those 
which  declare  uat  the  Judicial  power  of  the 
United  States  shall  extend  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  or  which 
declare  that  tbe  citizens  of  each  State  "shall 
be  entitled  to  all  privileges  and  Immunities 
of  citizens  in  the  several  States." 

Mr.  i/ucCio*  Curtis  ludeHvering  the  opinion 
■ays:  "Whatever  soil  below  low-water  mark 
Is  the  miblect  of  exclusive  propriety  and 
ownership  belongs  to  the  State  on  whose 
maritime  border,  and  within  whose  territory, 
it  Ilea,  subject  to  any  lawful  grants  of  that 
■oil  by  the  State  or  the  sovereign  [Mwer 
which  governed  its  terrltoiy  before  tbe  Dec- 
laration ot  Independence.  iWani  v.  Sagan, 
44  U.  B.  8  How.  Sia  111  L.  ed.  COS!  ;  Mar- 
tin V.  WaddcU,  41  U.  8.  16  Pet.  S6T  [10  L.  ed. 
»7]  ;  ftm  V.  Jtrtq/  G>.  68  V.  S.  IB  How. 
436[14L.  ed.  TST],  But  this  soil  Is  held  by 
the  State  not  only  subject  to,  but  la  some 
e  in  trust  for,  the  enloyment  of  certain 


swell  Bhell-flsh  as 
floating  flsh." 

He  also  says  that  the  Statute  of  Maryland 
does  "not  touch  the  subject  of  the  common 
liberty  of  taking  oysters  save  for  tbe  purpose 
of  guarding  It  from  Injury  to  whomsoever  it 
may  belong  and  by  whomsoever  it  may  be 
enjoyed,  whether  this  liberty  belongs  ex- 
clusively to  the  citizens  of  the  State  of  Mary- 
land or  may  lawfully  be  enloyed  In  common 
by  all  citizens  of  the  Unltea  States,  whether 
this  public  use  may  be  restricted  by  tbe 
State  to  its  own  citizens,  or  a  part  of  them, 
or  by  force  of  the  Constitution  of  the  United 
States  must  remain  common  to  all  citizens. 
SL.R.A. 


of  the  United  States ;  whether  Ihe  uatltHial 
government  by  a  treaty  or  Act  of  Congress 
can  grant  to  foreigners  the  right  to  partlcl- 

Eate  therein,  or  what  In  general  are  tne  Um- 
s  of  the  trust  upon  which  the  State  holds 
this  soil  or  its  power  to  define  and  control 
that  trust, — are  matters  wholly  without  Qie 
scope  of  this  case  and  upon  which  we  give 
no  opinion." 

Upon  tbe  question  of  the  admiralty  juris- 
diction, he  says;  "But  we  considered  it  to 
have  been  settled  by  this  court  In  United 
Siate$  V.  Beeam,  16  U.  8.  8  Wheat.  886  [4 
L.  ed.  404],  that  this  clause  In  the  Constitu- 
tion did  not  affect  the  Jurisdiction  nor  the 
legislative  power  of  the  States  over  so  mu(A 
of  their  teiiitory  as  lies  below  high-water 
mark,  save  that  they  parted  with  the  power 
so  to  legislate  as  to  conflict  with  the  admir- 
alty lunsdictlon  or  laws  of  the  United  States. 
As  this  law  conflicts  neither  with  the  ad- 
miralty jurisdiction  of  any  court  of  th« 
United   States  conferred  by   Congress,    nor 

~'th  any  law  of  Cor '"' —  -— 

opinion  it  Is  not  i 
of  the  Constitution." 

He  also  held  that  it  was  not  repugnant  to 
the  clause  of  the  Constitution  which  con- 
ferred upon  Congress  the  power  to  regulat« 
commerce,  and  tnat  the  enrollment  and  11* 
cense  of  the  vessel  conferred  upon  the  plain- 
tiff In  error  no  right  to  violate  the  Statute 
of  Maryland.  It  is  said  in  the  opinion  that 
"no  question  was  made  in  the  court  below 
whether  the  place  In  question  be  within  the 
territory  of  the  State.  The  law  is  in  terma 
limited  to  the  waters  of  the  State."  Th« 
question,  therefore,  did  not  arise  "whether  • 
voyage  of  a  vessel  licensed  and  enrolled  tix 
the  coasting  trade  had  been  Interrupted  br 
force  of  a  law  of  a  State  while  on  the  higb 
seas  and  out  of  the  territorial  JurlBdictlon  of 
such  State."  The  dimensions  of  Chesapeake 
Bay  do  not  appear  In  the  report  of  the  case, 
but  it  has  been  said  that  thia  bay  is  "twelve 
miles  across  at  the  ocean.'  1  Bishop,  Crlm. 
Iaw,  g  TG.  It  is  a  bay  considerably  larger 
than  Buzzard's  Bay,  and  Is  not  wholly 
within  tbe  State  of  Maryland,  although  at 
the  point  where  Anne  Arundel  County  bounds 
upon  it  It  is  wholly  in  that  State.  .Sancn 
V.  Gmpton,  86  N.  J.  L.  007 ;  (hrfidd  v.  Chfy- 
eU,  4  Wash.  C.  C.  871 ;  Wettm  v.  Samjmn, 
8  Cash.  871 ;  MaMer  v.  Noraieh  di  Hf.  T. 
l^antp.  Oo.  8S  N.  T.  8S3 ;  Umtad  Sbiitt  t. 
Bmilty,  S  Sawy.  C.  C.  640.  The  arguoteid 
from  the  grant  of  Judicial  power  to  tho 
United  States  In  all  cases  of  admiralty  and 
maritime  Jurisdiction  proceeds  upon  the 
theory  that  the  jurisdiction  thus  granted  la 
tbe  Jurisdiction  as  to  subject  matter  and  plac« 
which  courts  of  admiralty  exercised  In  Eng- 
land when  the  Constitution  was  adopted,  and 
that  this  Is  an  exclusive  jurisdiction,  civil 
and  criminal,  which  is  flxed  and  cannot  be 
changed  by  legislation.  But  in  civil  causes 
the  JuTlsdlction  both  as  to  subject  matter  and 
place  is  not  exactly  that  of  England  at  any 
time,  and  this  jurisdiction  can,  within  cer- 
tain limits,  be  changed  by  Congress,  and 
under  the  existing  laws  personal  suits  on 
maritime  eontracts  or  for  maritime  torta  can 
bo  maintained  in  the  state  courla,  and  th* 
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couita  of  tbe  United  Statea,  merely  bj  virtue 
of  tbU  grant  of  Judicial  power,  have  no 
criminal  Jurladlction  whHtever.  The  crim- 
inal Jurisdiction  of  the  courta  of  the  United 
8tatM  la  wholly  derived  from  the  statutes  of 
the  United  States.  Builer  v.  Bottom  <fi  a.  S. 
Ob.  180  U.  S.  537_r88  L.  ed.  1017]  ;  Tht  Bd- 
fatt,  74  V.  8.  7  Wall.  OH  [19  L.  ed.  296]; 
The  SagU,  75  U.  8.  8  Wall.  1S7  [IB  L.  ed. 
SeS]  ;  Leon  v.  Qideeran,  78  U.  8.  11  Wall. 
185  [20  L.  ed.  74]  ;  Ameneim  ^tamboaX  Oo. 
T.  CKaee,S&  U.  S.  16  Wall.  622  [31  L.  ed. 
8691,  9  R.  I,  419:  Behootmakar  v.  Qilmon, 
lOa  U.  S.  lis  [36  L.  ed.  90] ;  Nm  Bngland 
Mari-na  Iiu.  Go.  v.  Ihuiham,  78  U.  S.  11 
Wall.  1  [30  L.  ed.  »]  ;  Jb  porU  Bgm%  82 
Fed.  Rep.  404. 
In  each  of  the  casea  of  Oie  UniUd  BUUet  r. 


place  where  the  offense  was  committed  was  In 
Boatou  Harbor,  and  it  waa  held  to  tw  within 
the  JuiiadictloD  of  Hasaacbusetta  according  to 
tiie  mesnine  of  the  Statutes  of  the  United 
States  which  punished  certain  offenses  com- 
mitted upon  the  high  seas  or  in  anj  river, 
haven,  basin  or  b«7  "out  of  the  Juiltdlctlon 
of  any  particular  State.' 

Tbe  testapplied  in  Om.  v.  PeUrt.  decided 
Id  the  year  1847,  was  that  tbe  place  was 
vitbin  a  bay  "  not  so  wide  but  that  persons 
and  objects  on  tbe  one  side  con  be  discerned 
bv  the  naked  eye  by  persons  on  tbe  opposite 
■fde,'  and  was  thengfore  within  tbe  body  of 
a  county. 

In  United  Slate*  v.  Beeant,  Maraball,  Oh. 
J.,  said :  "Tbe  Jurisdiction  of  a  State  is  co- 
extensive with  its  territory,  co-extenslve 
with  Its  legislative  power.  The  plac«  de- 
scribed is  unauestloaably  within  the  original 
territory  of  Massachnsetfa.  It  is,  then,  with- 
in tbe  Jurisdiction  of  Haasachusetts  unless 
that  Jurisdiction  bos  been  ceded  to  tbe  United 
States.' 

Then  are  no  statutes  of  tbe  United  States 
which,  as  we  construe  them,  purport  to  t«g- 
alate  the  menhaden  flslmiea  on  the  coast  or 
within  the  baya  of  Haasachusetts.  The  rights 
granted  tA  British  subjects  by  the  Treaties  of 
JatM  5,  1894,  and  Hay  8,  1871,  to  take  flab 
opcm  the  ahorea  of  the  United  States,  had  ex- 
pired before  tbeStatnte  of  MaaaBchosetts  was 
passed,  which  the  defendant  is  charged  with 
vlolatlnc.  If  Om  place  where  tbe  offense 
charged  in  this  case  waa  committed  is  within 
the  general  jurisdiction  of  Hassacbusetts, 
tlien,  according  to  the  principles  declared  In 
Sotifh  V.  Maryland,  tbe  Statute  In  question  is 
not  repugnant  to  tbe  Constitution  and  laws 
of  the  United  Slates.  Tbe  contention  Is  that 
the  JurisdictitHi  of  a  State,  as  between  it  and 
the  United  States,  most  be  confined  to  the 
body  of  counties,  and  Uiat  counties  must  be 
defined  according  to  the  customary  EngMsh 
usage  at  the  time  of  the  adoption  of  the  God- 
■tltution  of  the  United  States,  and  tiiat  by 
this  nsaee  countiea  were  bounded  by  the  mar- 
gin of  the  open  sea,  and  that  as  to  bays  and 
arms  of  the  sea  extending  Into  the  land,  only 
•nch  or  such  puts  were  included  in  counties 
aa  were  so  narrow  that  objects  could  be  dis- 
tinctly seen  from  one  shore  to  tbe  other  by 
the  naked  eye.  We  ore  unable  to  find  any 
9L.KA. 


indication  anywhere  that  the  cnstoman  law 
of  England  In  regard  to  the  boundaries  of 
counties  wss  sdopted  by  the  Constitution  of 
the  United  States  as  a  measure  to  determine 
tbe  territorial  Jurisdiction  of  the  States. 
Tbe  extent  of  the  territorial  Jurisdiction  of 
Hassacbusetta  over  the  sea  adjacent  to  Its 
coast  Is  that  of  an  independent  nation,  and, 
except  so  far  as  any  right  of  control  over  this 
territory  has  been  granted  to  tbe  United 
States,  tbe  control  remains  with  tbe  State. 

In  DniCed  State*  v.  Banant,  Harahall,  OK 
J.,  In  the  opinion  asks  the  following  ones- 
tions:  "Can  the  cession  of  all  cases  of  ad- 
miralty and  maritime  Jurisdiction  be  con> 
Btrued  Into  a  ceaslon  of  the  waten  on  which 
those  cases  may  arise?"  "As  the  powers  of 
tbe  respective  govemmenta  now  stand.  If  two 
citizens  of  HBSsa<diusetts  step  into  shallow 
water  whtfe  tbe  tide  flows  and  flgbt  a  duel 
are  thev  not  within  the  Jurisdiction  and 
punlshaole  bv  the  laws  of  Massachusettal' 

It  Is  a  startllne  proposition  that  all  persons 
who  step  into  tide  water  on  the  open  coast 
of  Massachusetts  are  while  they  remain  then 
wholly  beyond  tbe  Jurisdiction  of  the  State. 
The  Statutes  of  tbe  United  States  define  and 
punish  but  few  offenseson  thehigh  seas,  and 
unless  other  offenses  when  committed  in  the 
sea  near  tbe  coast  con  be  punished  by  tbe 
States,  there  Is  a  large  immunity  from  pun< 
Ishment  ftvactswhlcn  ought  to  be  punishable 
as  criminal.  There  are  reasons,  perhaps,  wby 
the  States  should  not  exercise  in  all  respecta 
the  same  authority  over  the  open  sea  near  the 
shore  as  over  bays  within  their  limits,  and 
Congress  or  the  courts  of  tbe  United  Btatea 
might  refuse  to  recognize  tbe  risbt  of  a  State 
by  statute  to  extend  Ita  territorial  llmlta  be- 
yond what  is  generally  recognized  as  the  ter- 
ritorial limits  of  States  by  the  law  of  na- 
ti<»a.  Within  Uiese  llmlta  we  think  a  State 
can  define  Ita  boundaries  on  tbe  sea  end  tlie 
boundaries  of  Ita  counties,  and  by  this  test 
the  Commonwealth  of  Massachusetts  csn  In- 
clude BuMard'B  Bay  within  the  limita-of  ita 
counties.  Tbe  Statutes  of  Massachusctta  In 
regard  to  bays  at  least  make  definite  bound- 
aries which  before  tbe  passage  of  the  Statutes 
were  somewhat  Indefinite ;  and  if  It  were  nec- 
essary so  to  consider  the  Statutes  they  might 
well  be  taken  to  be  a  definition  of  uie  dis- 
tance which  a  person  can  see,  although  the 
origin  and  history  of  tbe  Statutes  has  no 
connection  with  tbe  Engl  I  ah  law  concerning 
the  boundaries  of  counties. 

It  la  to  be  noticed  that  Bhode  Island  and 
some  other  States  have  passed  similar  Statutes 
detlaing  their  boundaries.  R.  I.  Pub.  Stat. 
1B83,  (£ap.  1,  Is  1,  2 1  chap.  8,  g  6 ;  Qould. 
Waten,  g  16,  and  note. 

The  waters  of  Buzrard's  Bay  are,  of  course, 
navigable  waters  of  tlie  United  States,  and 
the  jurisdiction  of  Massachusetts  over  them 
la  necesBarliy  limited  {Com.  v.  Kiitg,  160 
Mass.  22U  0  L,  R,  A.  586)  ;  but  we  have  no 
occasion  to  consider  the  power  of  tbe  United 
States  to  regulate  or  control,  either  by  treaty 
or  legislation,  tbe  flsheries  In  these  waters, 
because  there  are  no  existing  treaties  or  Acta 
of  Congress  which  seem  to  ua  to  relate  %o  the 
menhaden  flBhcrles  within  such  a  bay.  The 
Statute  of  MassacbusetU  which  tbe  defendant 


BU 
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la  charged  with  Tlolatlng  la  in  terms  confjned 
to  waters  "within  the  juriBdiction  o!  this 
CommOD wealth,"  and  it  waa  passed,  we 
think,  for  the  preaerratlon  of  the  flah ;  and 
It  makes  no  discrimination  in  (avor  of  citi- 
cena  of  Masaachiisetts  and  asalnat  citizens  of 
other  States.  If  there  be  a  Vibertj  of  fiahlng 
for  awimminE  Bah  in  the  navigftbte  watera 
of  the  United  States  common  to  the  Inbabi- 
tanta  or  tiie  citizens  of  the  United  St&tes, 
upon  which  we  express  no  opinion,  the 
Statute  may  well  be  considered  as  »n  ImpU' 
tial  and  reasonable  regulation  of  this  liberty, 
and  tbe  subject  ta  one  which  a  Btat«  may 
well  l>e  permitted  to  regulate  within  Ita  ter- 
ritory in  the  abaenca  of  any  regulation  by 
the  United  St&tes.  Tbe  preservation  of  flah, 
even  although  tliey  are  not  uMd  ae  food  tor 
human  beinge,  but  as  food  for  other  flah  which 
are  so  uaed,  la  for  the  common  beoeflt,  and 
we  are  of  opinion  that  the  Statute  is  not  re- 
pugnant to  the  Constitution  and  the  laws  of 
the  United  States. 

We  see  do  error  in  the  rulf  nga  at  the  trial, 
and  there  must  be  ^u(^>n«H(  on  tAttgrdiat. 


Julius  ADAHS  tt  oL 


gating   on 

jnlnla&Atii 


letters  of  »dmlnMimttoa  gnuited 


court  in  whose  InriadMloa  panonal  proper^  of 
theteetator  waa  tound  are.  In  dealing  with  auoh 
property,  acooDQtable  to  that  oourt,  and  wftltoot 
ita  order  a  tnuMter  br  t  bem  of  the  promeda  Ukere* 
of  tor  BdmlnlMcatlon  to  tlie  JurMlcUon  In  whioh 
tber  w«re  origioallr  appointed  would  be  Irreen- 
lar,  even  It  tb^  had  paid  all  debta  due  where  the 
properly  waa  tound. 


other  State,  and  that  hta  wtU  was  orlglnallr 
prored  tliere.ti  no  TsUd  objection  to  die  giving  of 
instmetioiia,  Tyj  a  court  whlob  baa  granted  anoO- 
larr  administration,  and  whtoh  baa  atatntory  dla- 
oretloa  to  dlstrlbuta  fnnda  found  within  Re  Ju- 
risdiction, aa  to  tbe  parmant  at  certain  legacies 
oat  of  personal  pioper^  wUota  was  wltUii  Ha 
Jurladkitloa  at  the  ttme  at  taBtator>B  death  and 
has  dnee  oooltnued  to  be  ao,  where  audi  ptop- 
ertr  Is  ample  to  oar  all  debts  and  lesudea  and  aU 


a.  Tbe  date  froM  whioh  »  l^ac^  eai^ 
riee  tnterwrt  la  to  be  determloairbr  (he  law 
of  teMstor'sdomloIL 

4.  Wbere  M  widow  has  power  to  aoeept 
or  reject  the  provltknu  made  tor  her  b/  lAD 
In  lieu  of  dower.  In  oesa  the  aooepti  aha  can  take 
only  what  Uie  will  gives  and  In  the  mode  In 
which  It  ts  given.  In  auoh  ease  It  the  will  Szea 
■ome  date  other  tbao  thai  of  the  death  of  the  tea- 
tatoT  as  the  one  from  whloh  Interest  wilt  begin 
the  rule  which  regards  the  widow  aa  a 
._    . ._  ._..   ^,po„,,^ 


tatcr'sdc 


h  will  be  diBiwaided. 


ml  estate,  to  the  oonstderable  m- 
I  she  la  at  cnoe  entitled,  the  legaoj 
will  not  draw  Intereat  until  after  the  expttatkin 
of  tbe  time  iiauallr  allowed  after  tbe  death  of 


Nom.— Pbrcl^  letter*  of  odmlnMrnUon. 

The  general  rule  lathat  letters  teatamentarr  or  of 
admlalBLration  have  no  eztraterrltorlBl  force. 
OoirlBBDV.  Joiies(Col0.)  March g3,lSin:  Maoka;  v. 
St.  Herr'a  Church,  1  New  Gng.  Bep.  US,  IS  B.  L  1£1 ; 
Be  TraznlBT.  t  Bedf.  ITS:  Smith  v.  Webb,  1  Barb. 
ttO;  Qpblnaon  v.  Ciandall,  S  Wend.  1£S. 

Wbfti  Bueb  letters  have  been  duly  granted  in  the 
jurlsdloUon  of  deoeaeed'a  last  domloll.  thej  are  the 
prindul  letters  Of  authorltr,  and  those  granted  In 
other  JurtodiodooB  are  analllu7.  Oorrlgan  v.  Jones 
lOolo.!  Haroh  n,  ISOa 

The  rule  to  New  Tork  li  that  an  executor  or  ad- 
■Binlstrator  appointed  m  another  State  baa  not,  as 
auoh,  any  authority  ontalde  of  tin  State  appointing 
Urn.  HUla  v.  Knapp,  St  Fed.  Bep.  MR ;  Dlster 
Oountj  Hav.  InaL  t.  New  Tork  Fourth  Nat.  Bonk, 
U  Hun.  UO. 

An  admlnMratrtz,  appointed  In  Colorado,  ot  an 
Intestate  dring  there,  whoee  domldl  waa  In  liUnola, 
where  hla  eon  alaa  took  out  letters  of  admlnlalra- 
Uon,  has  no  title  upon  whtoh  she  can  maintain  suit 
In  Kanaaa  upon  notes  and  mortgages  against  pai^ 
Uee  donJcUed  there,  where  Qte  mortgaged  lands 
also  are  situated,  and  where  no  letters  bive  beeo 
lanied,  although  snob  notes  and  mortgagea  were  In 
intestate's  possession  at  hla  death,  and  have  come 
Into  her  peesoaalon.  and  have  not  been  In  the  pue- 
eeealon  ot  the  admlnlalTator  In  Ullnois.  Hoore  v. 
Jordan,  30  Kan.  2n. 

Becord  of  foreign  probnte.  force  and  effect  ot. 
SeenoUtoLlndlerT.  0'Belll7(N.J.)l  L.B.A.79; 


The  powers  of  an  executor  are  derived  from  the 
wUi,  and  he  can  do  no  valid  aot  bej'ond  his  author- 
0LR.A. 


itr.  Tbla  eztenda  to  real  property  only  by  ezpiess 
provision  of  the  will.  Bruah  v.  Ware,  10  IT.  B.  IB 
Pet.  te,  10  L.  ed.  BTl. 

Thelnlereetof  an  executorin  his t«>tatnr'a estate 
la  what  the  testator  gives  him ;  that  of  an  admlnla- 
trator,  what  the  law  gives.  Hill  v.  Tuoker,  H  U.  B. 
IB  How.  1A8,  l(L.ed.2£8;  Ooodall  T.  Tucker,  U  U. 
8.  IS  How.  469.  li  L.  ed.  :»r. 

The  relation  between  exeontors  and  their  testa- 
tors in  LoulglBna  Is  tlie  at 
IMd. 

An 


be  reeognlaed,  by  comity,  by  the  conrta  of  anotbs- 
State,  unlia  creditors  redding  In  the  latter  Slate 
have  pievioosl.v  intervened  end  taken  out  lettei* 
tor  their  protection-   BeCkpelfay*D.B.NaT.Oo. 

An  eieonlor,  although  mcompetent  to  aot  as  such 
beyond  the  Jurisdiction  In  whkii  be  Is  appointed.  It 
he  IM  the  donee  of  a  power  of 


tion,    ' 

So  he  may  lawtully,  under  that  a 
receive  a  debt  voluntarily  paid  In  any  other  Btate> 
United Statea V. Cox, »  IT.B.U  llow.iaDiUI.ed. 
sat;  WiiUosT.  Bliett,10SU.S.«knL.ed.TU. 

A  payment  at  hla  residence,  by  a  toretgn  deUMU 


Bee  also  18  L.  R.  A. 


i  39  L.  R.  A.  492. 


WKI.CB  T.  Alum 
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tto  teatator  tOr  flw  eollBOtloa  of  •Heta:  mpe- 
«WIr  whora  no  Ume  tor  m  pajment  1*  •pisolBed 
fOrtber  than  that  It  is  to  ba  iMld  "  u  sooD  u  ooD- 

A.  irmwmiaailaataatatlMtlmawtaaa 
Alanorla  to  be  pkid,  the  legatee.  Id  ease 
be  iSad*  In  tha  poduon  of  a  purotuunr  for 
Talbe,  Is  entitled  to  hsTe  the  time  of  paynieat 
determined  hj  the  legal  ctMmaplloa  or  the  tca- 
lator*!  hitaiL 

T.  XiS»ent<MV  Mud  admlaUtratora  aiay 
•■k  tli«  InstmoUon  ol »  eonrt  of  eqnl^ 
aa  to  thetr  dntlea  undarairlDBDaaato  tba  eOeot 
«f  aota  alreadj  dona,  nnlea  the  matter  la  one 
vUota  oan  be  more  appropriatelr  dealt  with  In 
tbe  probate  ooort;  eqoltr  mar  alio  in  ttadlaoie* 
tioa  Blre  tnatruaUon*  aa  to  future  aoonunU  of 
wfaloh  the  probate  court  baa  no  Jurladiotion,  al- 
thougfa  the  latter  oourt  oonld  pan  upon  them 
after  tbelr  rendition  and  applloatloa  for  a  final 


8>  A  leffatae  fa  not  bound  to  reeog^nlsa 
■Bsr  tandor  of  hla  tog-acj  made  br  oieo- 
ntoTs  out  of  fundi  ooUeoled  by  them  from  the 
teeiator's  penonal  property  whlob  waa  situated 
In  the  JurisdlotloD  where  the  tender  waa  made.  If 
tber  hod  there  received  no  letter*  teetAmentarr. 
and  ware  almply  authorUed  to  take  a«ie  of  and 
ptnaoi  ifa  the  prnpertr,  wfaloh  they  had  never 
been  directed  to  tranater  to  tfaenuelvea  ai  ezeo- 
ntoia  under  thalr  forelsn  letuis;  and  the  fact 
that  ther  ■nbeequentl)'  reoelTOd  letten  In  the  Jo- 
rladlollon  where  tbe  prepertf  waa  altnated  wlU 
hare  do  effect  upon  the  ilabta  of  the  partlea  aa 
fixed  bf  the  refiiaal  of  sach  tender. 

9.  A  leffa.tea  ia  not  bound,  la  the  ahaence 
of  an  order  ol  oourt,  to  aocept  pajmient  of  hla 
lesaoy  in  inrtsllniente  at  the  dlMreUon  or  oon- 
venienoe  of  the 


10.  Adopodtbrc 

of  a  sum  which  doea  not  equal  the  amount  of 
the  legacy  and  Interest  then  due,  and  whtoh  the 
legBtae  rerusea  to  accept  aa  a  partial  payment, 
will  not  slop  taterest  on  the  legacy  or  any  part 
ihareof. 

11.  A  lcMtoe*B  claim  to  Intaroct  Is  not 
<lefb»tea  by  the  tact  that  be  h«i  caused  del^ 
by  unjustifiable  legal  proceedlnga,  emborraialng 
the  ezeoubuB  In  the  lettlement  of  the  aetata. 

IS.  latoroat  on  »  Imgmew  abould  be  com. 
puCed  at  the  letral  rate  notwithstanding  the  fact 
that  the  funda  could  not  be  aafaly  Invceted  by 
the  ozeoutors  so  as  to  earn  that  amount. 

CTnnen,Ue(U 

"P  ESERVATION  from  the  Buot 


bioughl  bj  tbe  execulon  of  the  will  of  Inao 
Adams,  deceased,  prajiug  the  iDBtmctlDn  of  tbs 
court  as  to  their  duties  respecting  certain  pectt- 
niary  legarie*  gifeu  thereby. 

The  facta  are  fully  alated  Id  the  opinion. 

Mr.  Chftrloa  A.  Welch,  foi  plalntiSs: 

The  juriAdictioQ  of  this  court  ia  not  affected 
W  the  circumslancethnt  the  testator  waa  domi- 
ciled Id  New  Hampshire. 

.^4n«n*T.  Oaj/U/rd.U  Uass.  S56,S64;  fariKy 
T.  Ridiard*.  1  Mason,  SSI;  Enohin  v.  WyiU  10 
H.  L.  Caa,  1;  Eutirtg  t.  Orr  Eaing,  L.  K.  B 
App.  Caa.  S4,  Bfl;  Baitig  v.  Orr  Emng,  L.  B, 
10  App.  Cas.  463,  503;  1  Story.  Eq.  Jur.  §  689; 
EeydoeXt  App.  7  H.  H.  490,  503;  Burbank  y. 
Whitney,  34  Pick.  14Q,  IH;  FeOom  v.  Miner, 
lie  HsSB.  S41,  US. 


to  an  ad  mlDletratoi  appointed  at  the  domlon  of  the 
iDteetate,  Is  good  as  agalnat  an  andllary  admlnia- 
tratorappolntedatthedebtor'sreeldeDoe.  WllUna 
T.  UMt.  TB  D.  B.  B  Wall.  TU.  IS  L.  ed.  680. 

An  admlnlatralrlx  who  reooren  Judgment  on  a 
Aebt  due  to  theeataie  may  sue  on  auofa  Judgment 
ontaide  the  State,  aa  the  right  of  aotlon  thereon 
bcADDfstoberaaanlndlftdttaL  Newherryv.Bob- 
liiaon.  sa  Fed.  Bep.  Ml :  I«wU  T.  Adams. »  CaLM. 

In  the  abaenoe  of  ancillary  adminlatraUon  or 
Btatnlory  prohibition,  a  foreign  admtnlstrator  has 
aathcvl^  to  sell  decedent's  stock  In  a  icaldeDt  cor- 
ponUon  I  and  the  conMnstlDn  nay  roluntarlly 


Qen.  Law*,  chap,  m,  I  U,  does  not  take  away  or 
abridge  thla  authority,  but  enables  foreign  ezeo- 
ntota  and  administrators  to  compel  unwilling 
baUeea  and  oorporatloiia  holding  property  of  the 
teceaaaJ  la  thla  State  to  recognize  their  title  with- 
out  the  ezpeose  and  Inoonvenlanca  ot  admlnlstra- 
Hoehere.    Ibid. 

Voulgn  eseoDtoT*  who,  by  virtue  of  tfaetr  aih 
polntment,  have  became  owners  of  a  judgment, 
sad  have  made  a  oontract  to  saslgn  It,  may  t>e  soed 
ca  Boeb  eontraot  ontetde  of  the  State  of  their  ai>. 
folntment.  Johnston  v.  WalUs,  1  L.  B.  A.  BZS,  112 
R.T.  no; 

n>*  gvoeral  rule  that  foreign  exeoutoia  and  ad- 
■toMratoft  ean  m  med  only  In  Um  atate  where 
ttey  ate  appointed  Is  confined,  at  leaat  In  the  State 
•f  Hew  York,  to  olateM  and  UabUltlea  icMtog 


Wbar 


lefandan 


appointed  tbe 


IMt. 


o  an  agitement  to  srU  a 
jndgtnaat  reoorered  In  Hew  York,  and,  the  pnce  to 
be  paid  kevlnK,  pumiant  to  the  agreement,  been 
IL.B.A. 


fixed  by  arbitrators,  tefuaed  to  assign  the  Judg- 
ment, the  oontraot  having  been  made  by  them- 
selves and  not  by  their  testator.— the  faot  that  tbey 
were  foreign  ezeoutors  oonslltuted  no  defense  to 
an  aotlon  tor  spMdflo  performanoe.  Johnston  v. 
Wsllij>,41  Hno,  ua 

Cnder  Qen.  Btai.  ISTB,  ohap.  El,  1 16,  a  Foreign  ad' 
ministniior  may  be  admitted  to  defend  an  aoUon 
pending  against  hla  InteatatA  Brown  v.  Brown,  at 
Hlnn-IBI. 

Authority  of  foreign  executor  or  administrator. 
Bee  nots  to  Sohluter  v.  Bowery  Bar,  Bank  Iff.  YO  I 
L.B.A.511. 

InMPoeltv  at  foitioa  ezseutor  or 

A  foreign  executor  eoi 
here  by  virtue  of  hie  appointment  abit>ad.  Uetoalf 
r.  Chirlc.  41  Barb.  I&  See  Smith  v.  Webb,  1  Barb. 
Z30;  Blatter  y.  Carroll,  !  Sandf .  Ch.  578,  T  N.  T,  Ch. 
L.  ed.  IDS ;  McNamara  y.  Dwyer,  7  Pahre,  ESB,  1  S. 
Y,  Ch.L.Sd.ia»i  Vermllya  v.  Beatty,  •  Barb.  OL 

Nor  oan  ha  be  auhstltuted  In  the  place  of  the  d^ 
oensed  In  ao  action  therein,  pending  agalnat  him  at 
the  time  of  Us  death.  The  rule  is  otherwise  where 
tbe  eieoutor  has  brought  assets  of  (he  estate  Into 
this  State.  Ra  Webb,  11  Hun,  ISe ;  lorman  V.  Par- 
son. IS  Barb.  OS;  Metoalt  v.  Clark,  U  Barb.  iBf 
Piigh  V,  Jonee.6  Leigh,  X8S,  SIO  i  Smith  v.  Webb,  1 

Foreign  administrators  are  not  liable  to  be  sued 
In  their  representative  oharaoter  In  the  courts  ol 
thlsState.  Duilev.Blanvelt,10ent.Bep.eiBS,lBN. 
J.I<.U4 

The  statutes  of  Horlda  do  not  elotbe  a  foreign 
executor  with  authority  to  defend  a  suit  In  Its 
oourla ;  nor  con  such  author!^  be  given  by  consent 
of  partlea  that  he  shall  beoome  a  party  defendant 
to  a  anit  pending,    Sloan  v.  Sloan,  a  Fla.  EBB. 

JurlsdloUon  would  not  b«  ewolsed.  whsn  tka 


Mamlchdhettb  Sctbxiu  Judioul  Coust. 


Jtnis, 


Tba  pUntlffa,  as  ezecolon,  an  entitled  to 
mdntBUi  tlielr  bill  to  obtaJD  Ibe  direction  of 
tba  court  la  tb«  czeco^on  of  ibeir  tnut,  not- 
wltbUandlog  It  ma/  be  neceMai;,  in  glrlng 
•ucb  diiecUona,  to  detennltM  the  effoct  of  acti 
that  hare  been  done  aince  tLe  testator'a  death, 

Bimmock  t,  Bizbi/.  20  Pick.  868. 874;  Lewin, 
Tr.  Bth  ed.  288,  8tL  ed.  801;  8  Story,  Eq.  Jur. 
S  961:  Trtadieeil  v.  SaiiAurs  Mfg.  Co.  7  Gray, 
898,  401;  TreadvieU  v.  Cordis,  G  Orav,  841, 848; 
1  Stoiy,  Eq.  Jur.  %  68S;  Croeker  7.  Billm,  188 
Haaa.  91,  9B,  lOS;  Putnam  t.  CoOamort,  109 
Uaaa.  609;  Daland  \.  Wiliiantt,  101  Mbm.  671; 
H-atdutan  v.Hamnumd,  8  Bro,  Ch.  128,  145, 
148;  Thomai  v.  Montgomery,  1  Russ.  ft  M.  739. 

Memt.  ChMton  A  Whltaej  and  F.  H. 
Sbow,  for  Juliua  Adama; 

Where  lenriea  an  paid  at  the  place  of  an- 
cillaiy  admlniatiation,  the  law  of  that  place  la 
to  determine  tlw  mte  of  InteKat,  and  vbetber 
or  not  inlereal  la  to  be  paid  at  oil. 

Mai«olm  V.  Martin,  B  Bro.  Cb.  SO;  Bourte  y. 
Rickeitt,  10  Tea.  Jr.  880;  Hatnillon  t.  J}alltu, 
86  L.  T.  N.  B.  aid. 

Tba  Haasacbueetta  role  la,  that  a  legacj  to  a 
widow  In  lieu  of  dower  beata  Iniereat  from  the 
death  of  the  teetator. 

I^lard  r.Fellard.l  Alleo.  490;  Lamb  t. 
Lamb,  11  Pick.  871;  TowU  v.  Swaien,  106  Haaa. 
100. 

IF  a  legaCT  be  ^ven  to  a  creditor  In  aatlafac- 
tlon  of  a  debt,  euch  legacy  beata  Interest  from 
the  death  of  the  testator,  and  a  legacj  to  a 
widow  In  lieu  of  dotcer  standa  preclaelf  the 
•ame,  and  for  the  came  reason  carries  ioterest 
from  the  same  time. 

WiUiamton  r.  WUliamaan..  6  Paige,  298,  8  N. 


Y .  Ch.  L.  ed.  994:  ^apfrura  T.  fi'imfrtf  m,  a  BradC. 
74;  Parkifuon  v.  Farldnaon,  S  Bradf.  n-8^ 
mow  T.  Butl«r,  8  Bradf.  193;  Rt  Oan^  8  Dem. 
846;  LymA  ▼.  Malumt!/,  3  Redf.  484;  Otark  r. 
Btwa,  8  Atb.  09, 

If  the  law  of  New  Hampshire  be  deemed  to 
govern  the  present  case,  interest  In  like  maa- 
ner  runs  from  the  death.  Upon  queationa  of 
this  kind  the  foreign  law  will  be  presumed  to 
be  the  same  aa  the  domestic,  nolese  the  coo- 
tra^  be  proved. 

Wharton,  Interaat.  Law,  gg  696,  779;  Ckat 
r.  AUianetliu.  Or.  9  Allen,  811;  Duboit  v. 
Ma»n,  137  Haaa.  87. 

Inteteat  upon  legadea  la  not  affected  bj  th« 
pendeecj  of  long  titigation  which  preventa  llM 
pavinent  of  the  legai^ea. 

Kent  V.  Dunham,  10$  Uaa^  686;  Ogde»  ▼. 
Pattea,  149  Haaa.  82. 

PlaintlffH  had  no  right  to  offer  payment  of 
the  legacies  on  August  8,  1887,  becaoae  they 
had  no  right  to  make  payment  at  that  lime, 
thev  being  only  special  admlniatrators,  and  the 
will  never  having  been  allowed  In  Masaachn- 
aetta. 

Bennett  v.  Woodman,  110  Haas.  618,  620. 

Foreign  executon  have  do  right  to  act  ben» 
or  to  administer  an  estate  here  until  tb^  have 
been  duty  appointed  In  Uassachusetta. 

CampbeU  v.  SheiiUm,  18  Pick.  8;  Pub.  Slat, 
chap.  137,  §  7. 

Tba  plaintiffs  had  no  right  to  Inriat  that  the 
defendant  should  take  tiie  principal  of  the  k%»- 
cles  without  Interest,  and  any  offer  to  p^  audi 
principal  sums,  without  Interest,  waa  wholly 
IneffectuaL 

atg  Bank  v.  Outltr,  8  Pick.  414;  iKnm  v. 


rator  hai  taOj  dUubarg«d  hla 
■  In  the  oountTT  where  he  wai  anpolnted, 
and  bai  no  eflecta  for  wlil<A  he  would  there  ba  held 
aooountablB.  Ordronauz  t.  Hells,  8  Sandf.  Ch.  Ua, 
T  N.  T.  Cfa.  L.  ed.  ML 

Where  a  penon  domlolted  In  BnsUnd  died,  Imt- 
bg  properly  both  in  Bngland  aod  FeiiaiylvaDl&, 
and  the  executor  took  out  letten  teatameatar;  In 
both  oountrlM,  In  ■  suit  In  Bngland  afalnit  the  ez- 
eoutor  hf  the  administrator  of  a  deoeaaed  claimant, 
the  paitiea  were  raatzlatad  to  the  Umlta  <tf  th« 
oountrr  u>  wbloh  tbetr  letten  aztanded.  Under 
hla  l'"t"i*'  latten  the  ezeoutor  oould  do  no  not  aa 
executor  bafond  Bni^and,  norooold  ba  v<duotailIj 
ttanafer  the  Peonarlvanla'aneta  to  Uta  tmtlga  Ju- 
rMlotloa  to  be  dlatributed  there.  Aapilen  v. 
Hlzon.  iG  U.  8. 1  How.  4fi?,  11  L.  ed.  lOtB. 

Inoapsoltlre  of  lorelan  eieouton  and  BdmlDbtnt- 
tora.  SeenolatoSohluterv.Boireryfiav.BanlKN. 
T.)tUS,A.  BSI:  JohnMon  v.  WaUb  (N.  T.j  S  L.  B. 
A.BES;  Qara  T,  Austin,  onU,  SL8. 

SxMptfoiM  to  rule. 

AotJooa  In  equity  have  been  enlertalned  analnat 
tecelsn  eieoutora  who  tiave  brought  or  had  In  chii 
State  i»«pert;  ot  the  teetator,  to  prevent  Its  waata 
and  secure  Its  appUoallon  to  the  paymeDt  of  the 
debta  ol  the  testator.  This  has  beea  allowed  to 
prevent  a  total  failure  of  Juatloe.  MoNamara  v. 
t>WTV,7  Paige,  MM  N.  f.  Ch.  L.  ed.  IWi  Field  v. 
Gibson,  9)  Hun,  tTS,  M  How.  Fr.  SSS ;  Loakwood  v. 
Brantlr,  SI  Hud,  1G7. 

When  the  Intestate  was  domiciled  In  tba  State 
where  Buoh  remedj  Is  sought,  aad  the  assela  snd  the 
perann  Of  the  forei^  administrator  are  there 
preeent.  and  Ibe  distrlbuteea  are  resident  thereof, 
unices  the  remedy  can  be  there  obtained.  It  may  be 
ImpoMlble  to  obtam  It  anTwhere.  Cnreton  v. 
«L.aA, 


Sec  also  12  L.  R.  A.  23T. 


Jaokson  V.  Joho- 


HUlB,  U  S.  a  40),  SB  Am.  Bep.  TU ; 
son,  U  Ga.  SIS. 

If  a  f  orelBii  executor  Is  liable  < 
must,  from  the  very  Bstuie  ot  tin 
be  responsible  for  the  assets  which  are  shown  n 
have  been  In  hk  possession  within  this  BUtta,  no 
matter  where  tliay  may  have  been  reoalved.  Onllok 
T.  OuUoh,  a  How.  Fe.  38, 8g  Barb.  KB. 

One  of  the  neart  ot  Idn  has  Um  right  to  oall  a 
foreign  admlnlatnitor  to  aooount  In  this  Btata  for 
brought  hen  t>y  him  w 

or  here.    But  only  In  a 


oeedlnga  In  equity,  and  not  to  the  denial  of  the  ]a- 
rlsdJctlon  otthesurregate  to  grant  admlniitniUon. 
Sobler  v.Enanp,l  Bradf. 214;  Lawrence  T.Law- 
renoe,  S  Barb.  Ch.  H,  G  N.  Y.  Ch.  L.  ed.  BEL 
.Anelllarv  Wten  of  odmlMttrotloa. 

When  a  will  haa  been  admitted  to  probate  In  a 
foreign  Jurlsdlotton,  and  letters  testamentary 
granted  to  the  exeoutoi  therein  named,  letten  lea- 
tamentary  may  be  granted  to  him  In  Alabama,  on 
hta  flling  ■  oerttllad  transorlpt  of  tba  foreign  pro- 
bate  and  grant,  with  a  copy  of  the  will  <Oode,  I 
288DI;  and  If  the  will  relieves  blm  of  giving  bond. 
□0  bond  Is  necessary  m  either  Jurlsdlotloo.  Leath- 
er wood  V.  Bulllvan.  SI  Ala.  U8. 

AnolUuT}-  administration  In  Texas  ginnted  In 
IMB  Is  not  void  from  lapse  of  time  where  the  In- 
testate died  In  ISB.   HoKee  v.  Simpson,  K  Vad. 

DpoD  a  Judgment  rendered  t>y  the  oonrta  of  ooa 

State  against  an  odmlnlstrstor  appointed  In  that 

State,  an  ection  will  not  lie  sgalnst  an  adiiilnlatr»* 

appointed  In  another  State.    The  reoMd  ot  the 


1690. 


Welch  t.  Asiio. 


MT 


i  Hhss. 


Parke*.  1  Eap,  110;  Bouvi  t.  CMtit, 
810;  KiTtg  V.  HiiUipt.  90  N.  C.  247. 

Tbe  rate  of  Inltuwt  upon  legaclei  In  tbia 
CommoairealUi  Ii  als  pei  cent  per  anDOm. 

Pub.  8tal.  chip.  77,  §  8, 

The  inteieei  upon  legacies  doea  not  depend 
npoD  tbe  amount  earnea,  but  la  the  legal  rate. 

Wlitelvr  y.  Bulhoen,  2  Redt.  491. 490;  Wheeler 
■w.Breen,  88  Miss.  128;  SilieeU  r.  Bernard,  6 
Ves.  Jr.  520,  643;  Ogden  v.  Bittee,  tupra. 

Ma»r$.  BL  Storey  and  J.  L.  Tbomdlka, 
for  tbe  Tealduary  legateea: 

Interest  ta  pafable  upon  pecnnlaiy  legadea 
from  the  time  when  b;  tbe  terma  of  the  will 
or  t^  tbe  rolea  ot  law  tbe;  become  due  and 
ougbt  to  I>e  paid. 

Kent  V.  Danham,  lOB  Haas.  SM, 

When  the  will  does  not  apecif;  tbe  time  of 
pajmeot,  tbe  end  of  a  year  from  Ibe  testator's 
death  baa  been  adopted  bj  the  courU  for  tbe 
general  convenience  aa  tbe  lime  when  the  leg- 
«CT  aball  become  payable. 

\  Wms.  ExecutoTB,  8tb  ed.  1430;  Benton  v. 
JCoiKb,  0  Msdd.  IS;  SUaxU  t.  Bernard,  6  Yea. 
Jr.  C8»i  Webtter  t.  ScOe,  8  Ves.  Ji.  410,  415; 
Wood  T.  Penoirre,  IS  Vea.  Jr.  838;  Boich  t. 
JEWr*™,  106  Mnaa.  434.  486;  LoHnf/  t.  Wood- 
vard.  41  N.  H.  898. 

The  right  lo  interest  In  case  of  a  legacy  to  a 
widow,  BB  In  all  other  caaea.  depends  upon  tbe 
Intention  of  the  teatntor,  either  eipresaed  in 
bia  will  or,  in  the  atiaence  of  such  expression. 


during  the  Urat  year  abould  be  ezpresaed  to  ba 
for  ber  support, 

Williamton  t.  WiOiamton,  6  Paige.  S98,  800. 
8  N.  Y.  Cb.  L.  ed.  904,  908. 

The  exception,  by  which  Interest  la  givev 
from  the  death.  Is  properly  confined  to  IcgaclM 
In  favor  of  infanta,  and  does  not  eitena  to  • 
iegacy  lo  an  adult,  eren  if  such  adult  be  tba 
wife  of  the  testator. 

2"Wms.,Executoi8,  Bth  ed,  1481;  S  Roper. 
Legacies,  1S7S;  Stent  v.  Bobinton.  IS  Ves.  Jr. 
4S1;  Lowndet  \.  Lcwndet,  16  Yes.  Jr.  801  ; 
Bpangler't  Eitatt.  9  Watts  &  S.  186,  141;  QOei 
App.  2  Pa.  321;  BoMn  t.  Waile,  1  Bwanat.  638. 
Q5S;  SuUitan  v.  Wint/iTop,  1  Sumn.  IG. 

The  question  ought  to  t>e  determined  by  Iha 
law  of  New  Hampshire,  tbe  testator's  domlcU, 
for  it  la  a  quealion  of  what  be  Intended  by  hli 
wilL 

Story.  Confl.  L.  S  47B  a.  b,  e;  Sewttt  t.  Wit- 
mer,  183  Mass.  181,186. 

In  New  Hampshire  tbe  case  of  a  ndnor  child 
Is  tbe  only  exception  to  the  rule  that  a  pecuni- 
ary legacy  la  payable  at  the  end  of  tbe  year 
without  Inlereat,  where  no  time  of  payment  ia 
apecifled. 

Loring  t.  Woodward.  41  N.  H.  891 ;  Bovrke  t. 
RicketU,  10  Yea.  Jr.  880;  Malaiiin  t.  JfarNn,  S 
Bro.  Cb.  60;  HamiUm  r.  DaUa*,  88  L.  T.  N. 
8,  SIS. 


partial  dbtributiona  of  the  estate  from  time  to 
time  among  the  legatees,  and  for  tbe  courts  t« 
order  auch  paitiai  diatributioni  u  Joatlce  aod 
....  -  nuy  reqajre. 


'.  Black.  18 


Fennerlvanla  fl  not  aihnlnlble 
«itabJiab  tha  lama  claim  asanm 
mminrator  m  this  State.     Ckeawell 
Iowa,  110. 

TrtbuDBla  of  tho  Btate  wbere  decedent 
died  ma;  deorca  ■  dlipoMl  at  anala  \a  tlie  tumda 
of  a  nilaldlarT  adminlitrator  In  any  Stale,  and 
•uota  a  decree  la  oODchulTe  upon  tlie  parties  tbere- 
to  In  an  aceonadnrbrthe  admmiitiator  lo  blaowD 
StaleL  Peteraon  t.  Cbemkal  Bank,  t  BobL  tOB,  OT 
How.  Ft.  Wl;  OfanTobUl  r.  Piercott,  8  Bradf.ISii; 
Suarei  t.  Hew  Tork,  1  SandL  Cb.  US,  T  If .  Y.  Cb. 
L.ecLB5(. 

DlatrlbaUon  la  ngnlated  by  law  of  domloll  nt 
ABoedent.  Hntton  t.  Button,  i  Cent.  Bep.  £10,  ID 
N.  J.  Bq.  tU. 

It  la  to  be  made  by  ofllcera  appointed  I>y  that 
law,  to  whom  auch  subsidiary  ooUecton  may  be 
eompeUed  to  account.  Peterson  t.  Chemical  Bank, 
<T  How.  Pr.  tOl;  Ordronauz  t.  BeUe,  8  Saadf .  Cb. 
«U,  T  N.  T.  Cb.  L.  ed.  <«.  See  nob  to  Qaia  t. 
AittHa,  ants,  OS. 

Any  eioeasln  tbe  handiotanauiQIaryadmlnts- 
tiator  orer  tha  demand!  on  the  admmlstiatlon  la 
tbat  State  fi  properly  payable  to  the  domlojUur 
admlnlBlraCor.   Hall  r.  Pe^fram.  8ft  A  In.  tkZS. 

But  an  estate  will  not  be  remitted  to  tbe  admin. 
laoator  of  the  domSoQ,  when  tbere  are  olalmanla 
within  tbe  ^irlsdlotlon  of  tbe  auoUlary  administra- 
tion. IM  VaUe"!  App.  (Pa.)  8  Cent.  Bep.  1B8. 

The  eSeota  ot  an  Intestate  in  the  bands  or  an  ad- 
mtnlttTator  ate  to  be  dlatrlbuted  among-  bla  oredl- 
(onaooordlnjtto  tbe  lawi  ot  tbe  State  of  the  ad- 
mlnlBtratlon,  not  aooordlDg-  to  the  laws  of  the  to- 
tcatate^  dOmloU.  Smith  t.  Union  BaokofUeonie- 
lo-m.  aiU.8.6Pet.B18,BL.ed.21£. 

V  'r  the  purpose  of  f oimdlnK  admlnlatiatlon.  a 
almple  contract  debt  la  ameta  where  the  debtor  re- 
aldea,a]thoushabill  of 
•  L.R  A. 


note  has  been  given  for  tt,  and  without  regard  to 
the  place  where  the  till!  or  note  la  found  or  paya- 
ble. Wymaa  T.  United  States,  lOB  U.  8.  8H,e;  Ik 
ed.  IDAS.  See  nets  to  BeUuleFT.  Bower;  Bar.  Bank 
(N.  7J  fi  I.  B.  A.  ML 

Payrnant  qf  lemetsa 

Tbe  Btatote  prohlbtta  the  payment  of  leBaotaa 
until  a  year  after  tbe  arantlng  of  letters  testament- 
ary.   Thorn  T.  Gamer,  mN.r.aa. 

It  la  the  eiBoutor'*  duty  to  dlsuharae  a  apecUle 
iBgacy  if  ler  expiration  ot  one  year  from  BraDUnx 
of  letieis.  Davla  v.  Crandall.  a  Cent.  Bep.  IM,  la 
N.T.SU. 

TTbete  tbe  legatee  Is  a  minor  the  legacy  can  only 
be  discharged  by  delivery  to  his  guardian.  Wbeie 
he  baa  no  guardian  It  la  tbe  executor's  duty  to  pro 
cure  appointment  of  a  guardian  and  deliver  suah 
legacy  to  blm.  That  the  relatives  of  the  Infant  da 
not  procure  the  appointment  of  a  ruardlan  Is  no 
excuse  to  executor.    IMd. 

Bequesta  by  oodlcll  Bland  on  tbe  same  footing  In 
regard  to  payment  as  bequests  by  will.  Pond  v, 
Allen.  1  New  Bng.  Rep.  BT9,  U  H.  I,  ITL 

When  tbe  will  devises  the  whole  mate  tooeefor 
lite  and  the  oodlcll  provides  legacies  to  others,  tbe 
oodlcU  ohaDiea  the  wUJ  to  that  extent,  aod  the 
legacies  are  payatde  lo  the  usual  time,  and  are  not 
subject  to  the  Ufe  estate.  Beardsley  v.  BrldKeport, 
1  New  Bng.  Bep.  SSS,  68  Conn.  O). 

Where  payment  of  pecuniary  legnclea  was  de- 
ferred until  tbe  wtdow*!  death,  the  payment  of  a 
legacy  lor  charitable  purposes  subsequently  givea 
by  a  oodlcll.  with  no  UmltatloD  as  to  tbe  time  of 
payment,  wilt  also  be  pcetponed  until  the  widows 
death.    Welter's  App.  (Pa.)  10  Cent.  Eap.  8H. 

"An  inoome  in  oasb  ot  >I.E0O  a  year  durlnf  Ufa," 
to  the  widow,  la  payable  annually.  Anthony  t. 
Anthony,  b  New  Buk.  Bep.  (L  H  Conn.  Kt. 
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1  Ropn,  Legaclea,  B70, 083;  Tbomeu  r.  3tont- 
gomery,  I  Rubs,  ft  M.  799. 

Execulora  ue  juatifled  In  dolDg  without  the 
teterreDtioii  of  the  court  it  hat  the  court  nould 
have  authorized  or  directed. 

•Hutehtton  t.  Hammond,  S  Bro.  Ch.  128, 14S, 
148.  Bee  SuUivan  r.  Winthrop,  1  Bumn.  I,  16, 
19;  A)  Tann,  L.  R.  7  £q.  4S6. 

It  would  be  a  great  hardship  both  to  the  pe- 
cuniary legatees  and  to  the  residuary  legatees 
If  Buch  partial  distributions  could  not  be  made, 
where  the  final  settlement  of  an  ustaCe  is  de- 
lved. 

T^omai  T.  Mtmtgmnerj/,  1  Russ.  ft  M,  739. 

It  is  the  due  appropriation  of  the  legacjr  out 
of  the  general  estate  that  dischargea  the  rest  of 
the  estate  from  liabUity.  Tbe  executors  may, 
without  tbe  intervention  of  tbe  court,  make 


Huteheion  t.  Bammoitd,  8  Bro.  Ch.  138,  14S, 
148;  Ex  parte  Ohampion,  died  In  8  Bro.  Cb. 
147;  Lewin,  Tr.  8th  ed.  860,  note;  Lyon  t.  Ma- 
gagnot,  7  Gratt.  377. 

Ezecutora  derive  Iheir  title  and  authority  en- 
tirely from  the  will,  and  not  from  the  probate 
court.  Tbeir  acts  before  probate  are  aJwaya 
Talid,  provided  that  probate  is  obtained  before 
It  !b  required  as  evidence  of  their  title  and  au- 
thority. 

Buiith  V.  Norihampton  Bank,  4  Cush.  1,  IS; 
BaMi  V.  Proctor,  1(B  Mass.  861,  853;  1  Wmfl. 
Ezeculors,  8th  ed.  807,  813. 

Interest  apou  legacies  Is  allowed  only  as  a 
ooDvenienl  means  of  giving  tbe  legatee  his 
share  of  the  income  that  the  estate  may  rea- 


to  poesesalOD 

2  Wms.  Eiecntors,  8th  ed.  1488;  OgOen  t. 
Pattte,  Iti)  Mass.  83;  Mayne,  Damages.  8d  ed. 
189,  4th  ed.  158;  Beekfori  v.  Tobin,  1  Ttt.  8r. 

806,  811;  QuiOam  v.  Holland,  a  Atk.  643;  Wo<a 
T.  Bnani,  %  Atk.  528;  Sitwia  v.  BfmaTd,  8- 
Ves.  Jr.  620, 539,  544;  WUliamton  v.  Wiilianuon, 
6  Paige,  SOfl,  807,  3  N.  T.  CM.  L.  ed.  998;  i&a- 
Us  T.  Toppan,  45  N.  H.  243,  2fl7. 

Davano,  J,,  delivered  the  opinion  of  the 

The  plaintiffs,  wbo  bring  thU  bUl  for  In- 
structions, are  tbe  executors  of  tbe  will  <d 
Isaac  Adams,  which  la  dat«d  the  IStb  of  Hay, 
1879.  Hr.  Adams  bad  his  Icsal  domicil  In  tn* 
Biate  of  New  Hampshire  BacTdied  on  July  IS, 
1888.  His  wilt  baving  been  admitted  to  pro- 
bate In  New  Hampsbfre  the  present  plaiutlft» 
have  there  received  letters  testamentary  under 
whicb  they  have  duly  qualified,  tbe  decree  of 
the  appropriate  probate  court  having  been  fin- 
ally affirmed  by  the  Supreme  Court  of  that 
State  on  August  S,  1636.  On  March  7,  1887, 
upon  the  petition  of  tbe  plaintiffs,  after  du«- 
Dolice,  it  was  ordered  by  a  decree  of  the  Pr>- 
balfl  Court  for  the  County  of  Suffolk,  that  » 
copy  of  tbe  said  will  and  the  probate  thereof 
Id  New  Hampshire,  duly  authenticated  and 
presented  to  that  court,  should  be  filed  and  i»- 
corded,  and  letters  tesiamentaiy  be  graoled  t» 
tbe  plaintiffa.    Pub.  But.  chap.  127,  gg  1&-1T. 

From  tills  decree  an  appeal  having  been 
taken,  it  was  affirmed  on  the  6th  of  OctobM, 


On  a  bequeaC  of  a  oertaln  sum 
dauKhter,  with  dliectlon  to  paya  oertaln  part  there- 
of to  her  aon  on  attaintng  majorltr,  tbe  whole  Bum 
should  be  paid  to  the  dauffhtOT.  B«  Deotan,  B  Cent. 
Bep.  IB.  Vtt  M.  T.  too. 

A  clause  bequeathing  a  certain  pordon  at  tasta- 
tor^sharela  Ills  father^i  estate  to  hla  brotliar  Is 
SpedDo  and  oaUii  for  payment  only  to  the  extent 
which  testalAr's  share  In  his  father's  estate  would 
permit;  and  to  the  eiteot  of  the  deaoleoc}-  la  that 
rund  the  legaor  must  folL  Qelbach  v.  Bhlvel;,  B 
Cent.  Bep.  61. 07  Md.  UB. 

A  sum  given  without  ratereDoe  to  any  partfaular 
fund  for  payment  Is  a  demonstrative  legracy.   IMd. 

By  tbe  terms  Of  the  will  suoh  legaoles  must  be 
pojdlnfull    Bradford  v.Biiuley,!  New  Ens.  Bei>. 


e,iu» 


Wbere  a  jicoeral  legacy  Is  sustained  tiy  a  valua- 
ble consideration,  the  legatee  Is  entitled  to  full  pay- 
iDBot  Id  preferenoe  to  other  general  lesatees  who 
take  merely  of  the  testator^  bounty.  Duncan  v. 
Franklin  Twp.  8  Cent.  Bep.  m,  43  N.  J.  Eq.  U8. 

Pecuniary  legatee  may  sue  for  legacy,  wlthEn 
three  years  from  grant  of  letters,  without  giving 
relundlng  bond.  Pub.  Stat,,  chap.  187,  applies  to 
distributees.  Steers  v.  Wood,  1  New  Eng.  Bep.  »!. 
U  B.  L  1S8. 

The  ordlnory  pnujUoe  Is  to  wait  iioTll  the  claims 
avalnstan  estate  have  been  settled  and  a  clear  fund 
•acertalaed,  before  enf  ordnB  the  payment  of  lega- 
oka.   Rt  Spencer.  6  Mew  Ens.  Bep.  SSa.  U  B.  I.  — . 

An  ezeoutor  who  Is  also  a  realduBry  lesatee  may. 
In  (cood  iBllh  and  without  oonoealment  or  the  ez- 
•TclBS  ot  undue  Influence,  pay  UietaoeotaleKaoy. 
taking  an  asslamment  and  leleass  under  seal  from 
the  legatee  for  the  tMoeflt  of  the  estate.  I^vettv. 
Horey  (N.  H.)  July  O.  USa 

When  there  Is  an  original  defletenoy  of  anets, 
nllef  in  equity  will  be  given  to  an  unpaid  legatee 
«L.B,A. 


against  tlie  other  legatees  paid  In  fun.  SeeOrr  v. 
Kaloes.  1  Ves.  6r.  lU;  Moors  v.  Uoore,  Id.  BU,  nOr 
Noel  V.  BobhiBOn,  J  Tern.  SO,  Bt;  Bdwarda  T,  ne»- 
man,  I  P.  Wms.  laS,  UT;  Waloott  v.  HalL  S  Bnh  Ok 
BOS;  S  Pom.  Bq.  iar.  m. 


cretiOD.    Kent  t. 
Pattee,lWHBas.U. 

Interest  Is  reooverable  In  ceaaaL  from  His  tlm» 
■uch  a  legaoy  beoomes  payatilei  and  not  sooner; 
which  means,  usually,  after  tbe  expiration  «f  th* 
year  of  testator^  death.  Wood  v.  Penoyre,  IS  Vao. 
Jr.  89S;  Craln  T.  Bsmes.  1  Ud.  Cb.  Ul:  HUler  V.  Oonc- 
don,  14  Gray,  114;  Sing's  Ihtate,  11  Phlla.  iO;  StAte 
V.  Crossley.  8B  Ind.  KB;  Wms.  Brr^  1U4;  Tlohenor 
T.  Tlohenor,  41  N.  J.  Eq.  SB;  Bprlngerla  App.  i  OeaU 
Bep.  £85,  111  Pa.  ?SS&i  Moore  v.  DaddBon.  2(  8.  a  B^ 
Cook  T.  Idoolng,  40  N.  J.  Bq.  Ses. 

It  fallowed  on  tbe  legaoy  from  the  expiration  of 
a  year  after  testator's  deatii.  Hart  v.  WtUlams,  IT 
N.  C  428;  Thorn  v.  Garner,  118  K.  T.  108. 

And  this  Is  tbe  rule  though  It  Is  dlreoted  to  be 


BBradf.BU;  Bartlett  v.  Slater,  IS  Oono. KB;  Kent  v. 
Dunham,  lOS  Has.  IM. 

The  rule  applies  where  the  legacy  I*  deoteed  to 
belnsaOsfaotlonof  adebt.  Way  t.  Prleat,  ■  West, 
Bep.  100,  »  Uo.  18(^  Clark  v.  Bewell,  S  Atk.  BS; 
Bhlrt  V.  ffestby,  U  Vee.  Jr.  BBS. 

It  is  payable  from  that  time,  and  oonUauea  unta 
the  l^any  Is  paid  unless  the  contnry  Intention  Is 
actually  expressed.  Koon's  App,  S  Cent.  Bep.  tSt, 
UBPa-SO. 

The  fact  that  the  residuary  estate  oat  of  wbtoh  a 
lesaoy  oould  be  paid  was  In  part  oompoaed  ot  » 
trust  fund,  which  did  not  fall  Into  the  residuary  es- 
tate until  twenty-alx  yean  after  the  death  of  tlw 


"Wxtjaa  ▼.  Adami. 
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bere  rccdved  letten  I«itanient»i7,  have  quail 
lied  ud  iKOceeded  to  ut  therevoder.  All  of 
tbe  tMtator'e  pencnal  estate  except  housebold 
«Secls,  Inmiog  imjdementB,  etc.,  was  in  Um»- 
KbusetU.  aodon  Noviimbei  36, 1868,  bv  rea- 
aon  of  tha  oeceaaary  delaj  In  grautiag  letteta 
teattunenUtty  In  i^pect  to  the  leBtator's  per- 
aonal  eslala  in  tbis  ComiaoDwealtb,  nhich  wna 
large,  the  platatifCa  had  been  duly  appoioted 
■pecial  adminisLraton  thereof  with  autborlt; 
to  take  cbuTfte  of  his  real  estate,  and  had  glren 
bond  for  the  blthful  peifonnwice  of  their  du- 
ties as  such. 

Bj  their  bm  the  plafntiSa  Kek  lustructioDB 
M  to  the  payment  oi  two  legacies,  or  tatbei  of 
the  interest  claimed  to  be  due  thereou,  which 
were  given  by  the  will  respcclivelj  to  Julias 
Adams,  a  loa  of  tbetestator,  and  (o  Mrs.  Anna 
R.  Adams,  his  wife.  Hn.  Adams  having  de- 
ceased since  the  death  of  the  teatator,  Julius 
Adams  has  been  appolnled  her  admlnUtntor 
irltb  her  will  annexed.  It  is  found  that  the 
personal  estate  In  the  banda  of  the  ezecutoia  is 
more  than  sufficient  after  pajing  all  debts  and 
other  legadea  to  paj  all  sums  wluch  are  claimed 
on  accouni  of  these  legacies. 

Under  Pub.  Slat,  chap,  187,  S  84,  and  chap, 
15S,  S^  0, 6,  the  supreme  Judicial  court  and  the 
IMobate  court  have  concurrent  jutLsdIctlon  of 
a  petition  by  the  executor  for  Inaiiuciions  as  to 
tbe  coDstroction  of  a  will,  and  from  the  decree 
of  tbe  probate  court  any  par^  aggrieved  may 
•ppeal  to  this  conrt.  Assuming  for  the  mo- 
ment that  theaubitBCta  on  which  the  bill  requests 
Instructions  present  inquiries  such  aa.  In  ordi- 


nary cases  where  the  testator  has  been  domi- 
ciled here  and  original  administration  has  beea 
here  granted,  could  properlv  be  addressed  to 
this  court.  It  is  to  be  considered  whether  the 
matter  is  in  any  way  affected  by  the  fact  that 
the  testator  wat  domiciled  in  New  Hampshire 
and  that  tha  original  probate  of  his  wiu  wa» 
Id  that  Slate.  In  dealing  with  personal  prop- 
ert;  here  found,  the  executors  are  accountable 
te  the  probate  coort  in  this  Ckimmonwealth, 
and  there  is  no  duty  imposed  upon  them  to 
transfer  it  w  its  proceeds  to  New  Hampshire, 
to  be  there  adminialered,  even  after  the  pay- 
ment of  tbe  debta  in  this  8ta(e.  On  the  con- 
trary, it  wonld  be  itregular  so  to  do  unless  an 
order  to  that  eSeot  wsa  made  by  the  probate- 
Pub.  8tat..cbBp.  188,  g  I,  provides  in  the  case 
of  administration  taken  in  tliis  Btate  on  tha  es- 
tate of  an  inhal^lant  of  any  other  Btate  or 
country  that  "his  estate  found  here  shall,  after 
payment  of  bis  debts,  be  diq»oeed  of  according 
to  bis  last  will  If  be  left  any  duly  executed  ac- 
cording to  law :"  otherwise  bis  real  estate  is  to- 
descend  according  to  the  laws  of  this  Common- 
wealth, and  bis  personal  estate  lo  be  dislrtbuled 
and  disposed  of  according  to  the  law  of  tbe- 
State  or  country  of  which  he  was  an  inhabi- 
tant. Section  9  provides  that  afta  payment 
of  the  debts  in  this  CooiiDonwealth  "the  resi- 
due of  the  peiBODol  eatato  may  be  distributed 
and  disposed  of  in  the  manner  afcncaaid  by  tbe- 

Rrobate  court;  or  la  the  discretion  of  the  court 
may  be  ttaosmitled  to  tbe  executor  ca  admin- 
istraloT,  if  any.  In  the  State  or  country  where- 
the  deceased  had  his  domldl,  to  be  there  dis- 


tsstaSor,  does  not  pievent  the  abOTOTola  ftom  tak- 
btf  effiwu  IblA. 

Sor  «ill  the  genenl  rule  yield  to  tbe  ImpoaslbU- 
1^  of  oettlDs:  In  the  estate  so  as  to  pay  the  lessor 
within  the  rear  allowed  for  tliat  purpose,    IMd. 

It  Is  obvious,  therefore,  that  tbe  representatives 
of  a  partr  djlns  before  the  dor  at  whlcb  Interest 
was  DauaJlr  parable  would  bs  entitled  to  Interest 
op  to  the  time  of  tbe  porty^  death.  Edwards  v. 
Warwick,  i  P.  Wms.  ITS;  Hay  r.  Pahoer.  Id.  Kfl; 
Banner  v.  lAwe,  U  Vea.  IBS;  Wilson  v.  Uarman,  t 
Tea.  St.  078. 

When  then  Is  a  dispute  as  to  the  amount  of  In- 
terest, oooeptenoe  bra  lesatesot  a  sum  lees  than 
the  one  due  on  tha  legacr  Is  aooord  and  satlslao- 
tlon,  Termont  State  Baptist  Oonventloa  r.  lAdd. 
■  New  Sag.  Bep.  1TB,  Bi  Vt.  W. 
I  If  an  onnuJtr  Is  ctven,  the  Biat  perment  Is  par- 
atde  at  tbe  aod  of  the  rear  from  tbe  death;  but  If  a 
IsSBor  leglTeofocllta,  with  a  remainder  over,  no 
Interest  Is  doe  Ull  the  end  of  two  reaiL  Bortlett 
V.  Blater  (Oonn.1 8  New  Bns.  BepL  US. 

If  Intereatbe  allowed  before  that  time,  wltbout  a 
■pacdfic  dlreotlon  In  the  will.  It  eonitltutes  an  ez- 
nption  to  tha  rule,  and  Is  founded  senerallr  upon 
■ertaln  facts  whleli  tbe  ooorts  have  agreed  ate 
•qurralaut  to  an  exprsasdlreodon  In  the  wUl  to  par 
kiterest,  because  from  such  hots  tha  oourts  will 
pneima  an  Intoitlon  on  the  part  of  the  testator  lo 
taveUpold.  fllioniT.  Qaraec.lUN.  7.lat;B^Bd- 
Be^T.FaulkDer,UM.T.  4»;  Cooke  T.Ueeker,  at 
I.T.U:  Brown  T.EnBpp,nK.T.  ISA. 

nw  bnrdoi  Is  open  those  who  olalm  It.  to  Aow  a 
dsarlntoDt  Oat  Interest  shoDM  be  paid  tromtlia 
tfaae  of  the  death  of  the  testotur,  DOtwlttastondinB 

.._  ^ ..,._  __^._^     Thom  V.  Garner, Ua N, 

r,  U  N.  T.  4». 
B  ore  xlven  with  tha  Intent  that 
'  'r  not,  although  parmeot  Is 
8UR.A. 


postponed,  tha  Ktfduorr  lesatea  ti  not  entitled  I* 
Interast  on  tbe  leraolea.  aoorulng  before  dlstrtbi^ 
UoD.    Tosfs  Briate  (Pa.)  JB  W.  N.  a  m 

J>{Kio(<s  wMeh  do  not  btar  inUrtit, 

As  a  twoeral  rule  a  legaor  paralda  at  a  fnlnra 
dar  does  not  bear  Interest,  exoept  fiom  the  Uma  It 
■sparable.    Wbeeler t. Buthren, t fiedf . <M. 

An  eieeptloa  to  tola  Beaeral  rule  Is  whan  a 
l^nuT  Is  (Tina  by  a  parent  to  an  Infant  ohfld, 
who  Is  otherwise  unprovided  for.  SuUlvan  T.Wln- 
throp,  1  Bnmn.  II:  ninn  T.  ninn,  4  DeL  Ol  tt;  Bs- 
taUotDevliD,  lTuok.St3;  Brown  T.Enapp.»N. 
Y.  lift  Keomer  T.  Keomar.  »  H.  J.  Bq.  SB;  Oooka 
T.  Ueeker,  SS  N.  7.  IS;  Lowndes  T.  Lowndes,  U  Vss. 
Jr.  801;  Hill  V.Hill.  8  Tes.*  8.188;  Leslie  r.LeoUe.' 
lUoyd  *0.  ti  HavcrfllD  v.Pat(aa,l  Bawle.  lit; 
Harvej  T.  Horvar.  1  F.  Wms.  1%  Inoledon  v. 
Northeota,  8  Atk.  430:  Jordan  v.  Olatk,  18  N.  J.  Bo. 
H8t  Plema  v.  Chemberiahi,  a  How.  Pr.  KU;  Ehwr. 
Talbot.  40  N.  r.  T8. 

Id  such  eases  It  haa  been  adopted  as  a  setOed  role 
of  oonstrnotloD.  from  regard  to  the  presumed  lo- 
tentlonoftha  testator,  that  thelegaor  draws  Inteiw 
eat  from  death  ef  the  testator.  Brlokerhoff  v. 
Heisells,H  N.J.L.Mi:  Baokford  T.Tobla,!  Tes. 
Br.  810;  Haogfaton  T.  HarrlsOD,  EAtfc.  3A  Baven 
T.  Walte,  1  Bwanst.  UB:  BUU  V.  Ellis.  1  Sofa.  2k  Laf.  1. 

But  If  other  funds  are  provided  for  his  matete- 
napee  than  Interast  Is  sllowable  as  In  other  easca. 
Bnlllvan  t.  VInthrop,  1  Sumn.  U;  Hltohall  t.  Bow- 
er, a  Tea.  Jr.  AT;  CHckett  T.  Dolbr,  ■  Tea.  Jr.  tO; 
Lowndea  v.  Lowndes.  U  Tes.  Jr.  804;  Lambert  ▼. 
Parker,  Doop.  Ch.  148;  Oarr  r.  Aakew,  1  Ooz,  ML, 
Bee  Btent  t.  Botilnaon,  U  Tes.  Jr.  40]  Ftcrr  ▼• 
Whitehead,  B  Tea.  Jr.  H4. 

Wbere  a  testetor  gave  mooer  In  trust  to  his  ez> 
eoutor,  to  Invest  and  applr  tbe  Inoome  **  for  tha 
sapportendeduoatlon"  of  his  granddaughter,  nnUt 


sso 
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pO0«d  of  according  to  the  laws  thereof.  Sec- 
uona  S,  4  and  6  provide  for  the  tettlement  of 
the  estate  in  tbU  Commonwealth  it  It  ii  ineolT- 
ent,  and  are  intended  lo  enable  creditors  here 
lo  obtain  an  equal  share  in  proportion  to  tbeir 
respectivedebls of  tbewhole property,  whether 
wltbin  or  wiihoul  the  Commonwealth.  Tbii 
Statute  cert^nly  g^Toa  the  right  to  the  probate 
«ourt  bere  to  dixpoee  of  the  estate  accoidiog  to 
the  will  as  originally  proTed  in  another  State. 
In  leaving  II  In  lla  dlKretioo  to  delermlne 
whether,  after  the  payment  of  debts  here,  the 
residue  of  the  personal  property  aball  be  trana- 
mitted  to  another  Jurisdiction,  the  BUtule  Is 
only  declaratory  of  a  general  priociple  often 
acted  on.  Stment  t.  Qaylord,  11  IMasa.  2S6, 
264;  Saney  v.  Bichardi,  1  Mason,  381;  Ewins 
T.  Orr  Ekeing,  L.  R.  B  App.  Gas.  84,  B9;  Bteine 
T.  Orr  Ewing,  10  App.  Gas.  4S8,  608. 

It  ia  said  by  Mr,  JutHa  Story  in  discussing 
the  qnestlon  wh(!lheracourtin  which  ancillary 
•dmiuistratiou  bad  been  graated  ought  to  en- 
tertain a  decree  for  flnal  (flstribution  of  the  as- 
sets among  the  various  claimaols  having  equi- 
ties or  righla  in  the  fund,  that  such  court  is 
not  incompelent  to  act  upon  the  matter,  and 
that  whether  It  will  do  so,  or  whether  It  will 


cretlon  dependent  on  the  circumstances  of  tbe 
case.  "Therecan  be,"  he  adds,  "and  ought  to 
tw.  nouniveraalmleoDthesabject  Bntevery 
nation  Is  bound  to  lend  tbe  aidof  Its  judicial 
tribuDals  for  the  purpose  of  enforcing  tbe 
lights  of  all  perauDS  having  a  title  to  tbe  fund 
when  such  interference  will  not  be  productive 


of  injostfcfl,  or  Inoonvenience,  or  conflicting 
Bquitfes  which  may  call  upon  such  tribunals 
for  Bbstlnence  in  tbe  ezerdee  of  their  juriadio- 
tion."  Story,  Eq.  Jnr,  %  669.  If  tbe  property 
bad  been  transmitted  to  another  Jurisdi^on, 
this  court  would  not  undertake  to  construe  the 
will  or  determine  how  tbe  estate  should  be  die- 
tributed,  or  how  intereat  should  be  computed 
on  the  legacies.  Bmtry  t.  BatehMtr,  183 
Mass.  463. 

But  the  personal  property  Is  here  and  waa 
so  when  tbe  testator  deceased;  il  is  ample  for 
the  payment  of  Ibe  legadei  Immedlalely  In 
question,  as  well  as  all  other  legacies  or  debts, 
whatever  nuBv  be  the  interest  thereon.  The 
legatees  are  also  het«  as  well  as  tbe  reetduaiy 
legateea,  who  are  the  only  persons  who  csn  be 
ailected  by  any  determination  as  to  tiiese  lem- 
cies;  and  no  such  case  ia  presented  as  might  M 
if  the  mareballDg  and  distribution  ot  the  whole 
estate  was  now  to  be  considered.  Under  such 
circumstances,  it  does  not  constitute  a  valid  ob- 
jection lo  tbe  glviog  of  instructions  that  the 
testator  was  domiciled  in  another  State  or  that 
bla  will  was  origioally  proved  there. 

If  it  be  urged  tlial  tbe  probate  court  may  yet 
In  tbe  ezercfse  of  Its  discretion  order  the  perw 
sonal  property  transmitted  to  New  Hamp- 
shire, and  thiia  that  any  instructions  we  might 
give  would  become  Inoperative,  It  is  sufficient 
to  say  that  it  la  not  to  be  presumed  ihaX  it 
would  do  BO  when  all  the  drcumatancea  exist 
which  render  the  dispoilllon  of  the  property, 
so  far  as  the  legatees  are  oonoemed,  more  ap- 
propriate here  than  elsewhere,  and  when  Im- 
portant  rights  of  opposing  parties  have  here 


•he  attains  tbeaceof  twentr-one  yean,  then  to  pa; 
bar  the  principal  and  aoorued  Interwt,  the  Indica- 
tion vaa  that  Intereet  wu  la  be  allowed  from  tee- 
Utor't  Oeath.  Nahmena  v.  Copely,  t  Dem.  £63; 
Keating  v.  Bnina,  B  Dem.  X38, 

This  exception  does  not  apply  to  a  ease  In  which 
tbe  father  itave  to  their  motiier  for  Ufe  Uie  Inoome 
of  ■Jlthereotof  blipropert;.  Merrltt  v.  Hlohard- 
•OP.  M  BtaSB.  Ml;  Heatb  v.  Perr;,  S  Atk.  IDS;  Bawea 
T.  Bwao,  4  Man.  SU;  Pollard  t.  Pollard,  1  Allen, 
4n. 


.lord  V.  HcOooblbar,  U  V.Ta.  . 
Turner,  B  Jones,  Bq.  flit;  VanBraTner  v.  Hoff- 
man, 2  Johns.  Oas.  BX);  Eerr  v.  Boekr,  U  Pa. 
188;  Page's  App,  H  Pa.  Wt;  Dewart's  App.  70  Pa, 

406:  Smith  V.  Uoore,  at  Vt.  IZT:  Haaoffla  v.  Patton 
4  Bawla,  IIS;  Heada  v.  Greenbank,  8  Atk.  nO; 
Stepbenson  v.  Axson,  1  Ballej.  Bq.  !T& 

Ziegaeji  (n  Hsu  of  douer. 

nie  bequest  to  the  wife,  altbough  deolsreil  to  be 
in  lieu  ot  dower.  Is  In  leaaJ  ai  wall  as  common  pai^ 
lance  a  legaor.  Orton  v.  Onoo.  8  Abb.  App.  Dec. 
41i,  •  Korea,  188;  Wake  v.  Walce,  1  Tea.  Jr.  83B; 
Williamson  v,  WilUamson,  B  Palae.  JSS,  8  K.  7 .  Ob. 
L.ed.«e4. 

The  BpeciOc  bequest  to  fim  widow  doea  not  abate 
with  other  le^clei  In  eaae  tbe  fund  Is  tnaufSolent 
to  par  all.  The  widow  takes  tbe  estate  which  she 
electa  to  receive  In  Ilea  of  dower  as  purohaaer,  for 
which  she  pari  a  oonslderatlon  1>r  suTrandalnK 
terclalm.  BeOotzlan'Bbtate.MHlnD.in.ffrAm. 
Bep.  46;  BeeliniBn  v.  TandervecT,  8  Dem.  RSS:  Betta 
V.  Betta,!  Abb.N.C.8Bli  Potter  v.  Brown,  U  B.  L 
ras;  Tllft  V.  Porter,  8  N,  T.  fi^iS;  Borden  v.  Janks,  1 
«  L.  R.  A. 


I.  tUi  Tlckelv.Qulno, 


New  Bnir.  Bep.  t 
lDem.4!8. 

The  debts  having  alieadr  been  paid  out  of  the 
genera]  estate,  tbe  widow  ii  entitled  to  tbe  full 
satisfaction  of  her  leoBo;  out  of  the  remalnlna 
ageets  txifore  anr  part  iball  be  applied  to  the  other 
Jegadea.  Warren  v,  Horris,  4  Del.  Ch.  SOSt  Bur- 
rldge  V.  Bradrl,  1  P.  Wmi.  IST;  Blower  v.  Morret,  1 
Vm.8r.IS0:  Noroott v. Gordon.  11  Stm.  »8:  Loo- 
cock  V.  Clarkson.  1  Desaus.  4T1:  Btuart  v.  Oarson, 
Id.  EDO;  lamhart  v.  Brown.  1  Bdw.  Cb.  411,  B  N.  7. 
Ch.L.cd.l«0;  Habbord  v.  Hubbard.a  Uct.G();  Pol- 
lard v.  Pollard,  1  ADec  4K^  Heed  v.Baed.  a  Watts, 
MS;  Lord  V.  Li»d,(8  0Dnn.3iT;  Ihmum  r.Baeooni. 
IS  Umm-WK  Towlev.Bwaaer.lOtHaK  100;  Bab- 
oock  V.  Stoddard.  9  Tfaomp.  *  C.  SIM  Sanfotd  v. 
BaDford,4Hun,TIB. 


best  Judge  of  the  price  at  wtalcfa  be  la  willing  to 
pnrohasa  the  downaa*  rIgtaL  B*  Dolaii,4  BedL 
EU;  ibt  Oomba,  3  Dem.  M*;  TUtt  v.  Porter,  B  H.  T. 
51B;  WUlUmeon  v.  WllUamMtn,  a  Paige,  aot,  ■  K.  7. 
Ch.I.ed.»8. 

Wbae  the  moral  obligation  to  provide  for  a  child 
la  not  less  than  far  a  wife.  yet.  as  she  has  a  legal 
claim  upon  tbe  estate,  and  tbe  ohild  has  not,  abe  la 
preferred  lo  her  legaer.  Famum  v.  Baacom,  U) 
Hasa.  eat;  Cf  oroott  V.  Gordon,  14  Sim.  OS;  PoUaid 
V.  Pollard.  1  Alien,  UD;  Towla  v.  Bwaaay.  lOB  Ua« 

Tbe  rlffht  of  the  widow  to  priorltr  In  tbe  par- 
ment  Of  the  legaor  which  she  takes  In  oonslder- 
atlon of  relinquishment  of  dower  la  well  eatab- 
llghed,    Bordtm  T.  Jenka,  1  New  Eng.  Bep.  ns,  Uk 


Wei-ch  r,  *"*"■, 


been  Mttled  upon  full  notice,  CBpeciall;  lo 
^vheD  any  order  for  thia  tiamfer  of  ihe  funde 
-would  be  (ubject  to  review  by  tLl«  court  iltliag 
as  tbe  lupreme  court  of  prolMte, 

The  flnt  question  presented  hj  the  executors, 
according  to  the  report,  is  whether  the  legscy 
by  Ur.  Issac  Adams  to  hU  wife  carries  inier- 
«^t  from  the  date  of  tbe  leBtalor's  death,  or 
from  one  year  thereafler.  This  beqneit  waa 
"of  tbe  sum  of  aiztj  (our  thousand  doll ara  In 
money  to  be  paid  her  as  soon  m  convenient 
after  my  decease,"  aad  was  accompanied  by  a 
devise  lo  her  of  five  pieces  of  productive  real 
«fltate  in  Massacbusetti,  of  wbtcn  she  wasdow- 


quest  in  befaali  of  bjs 
iji  full  sattafHction  "of  her  dower  and  bome- 
Btesd  lights  in  my  estate  and  of  all  distributive 
■bare  or  rlt;hts  whatsoever  therein." 

In  Fbilard  v.  PoUard.  1  Allen,  490.  it  was 
held  (hat  a  widow  to  whom  a  leftacy  waa  given 
in  lieu  of  dower  waa  entitled  to  be  paid  in  full 
in  case  of  adefidcucj  of  assets  in  preference  to 
legBlees  who  were  mere  ToluQleers,  and  aUo  to 
receive  Interest  thereon  from  tbe  death  of  the 


testator  II  be  had  provided  no  other  meaos  foi 
her  supportduriDg  tbe  first  year  after  bis  death, 
and  this  upon  the  ground  that  gbe  la  to  be  r^ 
^xded  as  a  purcbaser  for  value  by  reason  of 
ber  reliDqulsnmeat  of  her  important  rights  !■ 
ber  husband's  eatate.  The  question  here  pre- 
sented ta,  however,  to  be  decided  according  to 
the  law  of  New  Hampshire.  Jt  Is  not  merelj 
a  question  of  how  property  shall  behereadmin- 
iftered,  but  what  la  Uie  iuteotion  ol  the  testa- 
tor by  Ita  provisions.  The  construction  of  Iho 
will,  tbe  distilbution  thereby  made  of  the  tes- 
tator's peiaoual  estate,  are  to  be  governed  bf 
the  law  of  hU  domicll.  Semili  v.  WOnwr,  1& 
MasB.  186'  Pub.  fitat.  chap.  1S8,  %  1. 

By  the  law  of  New  Hampshire,  as  of  Maas^ 
cbusetts,  tlie  wife  la  treated.  In  accepting  % 
provision  by  will,  as  a  purchaser  for  value, 
and  the  general  rule  which  applies  Id  tbe  case 
of  creditors  who  receive  s  legacy  In  aatiafa^ 
Hod  of  a  debt,  and  who  are  held  entitled  to  io- 
tcreat  from  the  death  oF  tbe  testator,  would  ap- 
ply where  no  different  intent  is  shown.  ToW4 
v.  Snatmi.  106  Mass,  100 ;  WUiiamson  v,  William- 
ton,  S  Paige,  298.  8  N.  Y.  Cb.  L.  ed.  091. 


Vmm.  (W.  U  Am.  Bep.  Sri:  Binrld^  v.  Brad;],  1  P. 
71118.127;  BtowarT.  Uurret.2VeB.8r.U0:  Noroott 
Y.  Gordon,  U  Sim.  BSi;  Follard  v.  Follard,  1  Allen, 
Ml;  Towie  V.  Bwase7,  KM  Mass.  IDD;  Famam  v.  Bos- 

«ain,  US  Mass.  f8E,  180. 

A.  teatamentaiT  irtft  hi  lieu  of  dower  ha*  pref- 
«raDOB  ovtrnnpreferred  teffaolG*.  Koore  v.  Alden, 
<  Haw  bs.  Bep.  Mt;  80  He.  801. 

TIm  mle  holds  true  wbeM  tbe  gift  li  an  annuKr. 
•ttbonffb  It  apeatfles  that  It  It  to  t>e  paid  from  eam- 
tno*  of  certain  propertj  whloh  tuma  out  to  be  In- 
•offloIeDti  In  iDoh  caae  the  defloteno;  Is  made  up 
Crom  tbe  oorrnit  of  Uie  estate.    IMd. 

nie  reaaoQ  of  this  prefaienoB  Is  that  noh  a  tes- 
•oyls  not  a  mem  bouDtT,bat  Is  supported  \tj  a 
valuable  eonstderatiOD,  to  wit,  the  rellnqulshmeDt 
of  the  widow's  right  ot  dower.  Ticket  v.  Qnlnn.  1 
Dem.  m  Wtlllamson  v.  WllUnmson,  S  Paige,  soe.  8 
N.T.  Cfa.  L.  ed.  tS^  BatMOOk  v.  Stoddard,  8  Thomp. 
A  C;  SOT;  Banlord  v.  Baaford,  4  Hun,  7S1I;  Isenhart 
T.  Brown,  1  Edw.  CtL  Ul,  B  H.  r.  Ch.  L.  ed.  igO; 
Cbsmberlala  v.  Chamberlain,  U  N.  T.  MS;  Brlok  *. 
XMteiaon,  1  Dem,  Wi. 

Bat  Iiv  husbaud'a  debts  muat  be  satlstled  before 
taj  pnqmrtr  of  hi*  estate  oau  ba  lawfully  applied 


A  gut  In  lien  of  dower  and  aooeptanoe  of  same 
I*  In  effect  a  oontrmot  wheiet>r  the  widow  become* 
a  puTcbaser  ot  tbe  property  left  to  her  by  the  wHI 
tnooDsMerattonotrellDqulsbtngberdower.  Bath- 
away  V.  Hathaway,  87  Hun.  £W. 

Legaolee  glvea  In  Ueu  of  dower  do  not  abate 
upon  InlulBolenor  of  tbe  estate  to  pay  letraoiei  fn 
fnlL  evmi  though  mob  legacies  exceed  tbe  value 
of  the  dower  right  lellnqulshed.  B*  Brook  (Burr. 
OtI  ao  N,  r.  &  B.  »U. 
Ltgaea  lo  lobfou  droiM  tntvrvt,  from  AtaXh  itf  to- 

bi  case  of  alegaoytoa  widow,  (n  lieu  ot  dower, 
It  draw*  Interest  bom  tbe  death  of  the  testator 
wben  he  hasmade  no  other  provWon  for  her  sup- 
port during  the  Urst  year  after  hi*  death;  and  so  In 
the  case  of  a  lesaor  to  a  ohild,  whose  support  and 
maintenanoe  aia  not  otherwite  provided  for. 
Cooka  V.  Heeker,  88  H,  T.  El,  1  Xraos.  App.  K; 
Parkinson  v.  PaiUnson,  I  Bradf.  78;  Howard  v. 
rranols,  80  M.  J.  Sq.  MB.  Bee  Trt>y  v.  M'Ctae,  t 
Dees  us.  tS,  1S^  WllUamsan  v.  Williamson,  B  Paige, 
OS,  8  V.  T.  Ch.  Ii.  ed.  Wl 


The  widow  waa  entitled  to  the  Interest  on  the 
share  of  thecesldue,  put  In  trust  for  her,  from  the 
deetb  ot  the  testator.  Bt  Eeosoii,  SB  N.  X.  Bll; 
Cooke  V.  Meeker,  BS  N.  T.  15;  Lynob  v. 
Bedf.  ISl;  Bargent  v.  Bargent,  103  Mass.  TM. 
IrttbntcUm  at  court  ot  egulCv  of  to  dutlta  o^  smcMp 
ton  and  administrators. 

There  are  exoeptloDs  to  the  rule  thataoourt<d 
ohanoery  wlU  not  maintain  a  bill  merely  to  deolara 
future  rights— a*  blllB  filed  by  ezecutoia  or  trustees 
for  a  oouO^oUon  of  a  wU],  and  the  direotlon  of 
the  court  as  to  the  disposition  of  the  property. 
Cross  V.  Del  Telle.  88  C.  8. 1  WalL  IMT  L.  ed.  BIS: 
Lorlllard  T.  Ooatar. S  Patge,  in,gH.r.Ch.  L.ed. 
674. 

Any  peisan  lnt«reeC«d  In  the  trust  may  apply  to 
the  ooiirt  for  a  oonatruotlon  of  the  wUl  and  dlreo- 
Uons  as  to  tbe  trust.  Slab  v.  Qrenler.  I  Thomp.  A 
0.  880;  Walratb  v.  Hsndy,  H  How.  Pr,  SU. 

Tbe  oourt  hsving  outertfiloed  Jurlsdlotlon,  and 
no  objection  thereto  having  t>een  made.  It  may  ba 
that  thejudgment  Is  oonclusive  upon  the  partla 
thereto.  Uonarque  v.  Monarque,  60  If.  T.  326,  ■ 
Abb.  N.  a  IIB,  IS  Hun,  880;  Clarke  v.  Sawyer,  8  N. 
r.tSB. 

Oasts  ol  application  foroptnlon  ot  eoiwt. 

Equity  requites  the  estate  of  the  testator,  who 
made  the  doubtful  or  olMoure  will,  Co  pay  the  ez- 
peose  ot  BBoertalnlng  Its  legal  elTeat.  Chlpman  v. 
Uontgnmory,lHuD,747:  Klab  v.  Qrenler,  ITbomp, 
*  C.  S8«;  Oitey  v.  lAne,  811  N.  Y.  810, 351;  Smith  r. 
Smith,  1  Paige,  »1, 8  N.  If.  Ch.  L.  ed.  488. 

A*  where  tbe  will  Is  so  drawn  as  to  create  doubt 
and  render  r«sort  to  a  oourt  necessary  or  advlsabl*!, 
Oook  V.  If  una,  38  Hun,  E7;  Wood  v.  Tandentnirgh, 
8  Paige,  SI7.  X8T,  8  M.  Y.Ch.  L.  ed.  tes,  we. 

The  rule  Chat  tbe  oosta  of  an  applloatlon  for  tlM 
opinion  of  tbe  oourt  as  to  the  duties  of  a  trustee 
under  a  wUL.  and  tbe  equities  of  the  devisees,  aia 
to  lie  a  charge  on  the  oomman  estate,  applies  when 
all  Intereeted  are  to  tie  equally  benefitted;  tmt  not 
when  the  devisees  llUgate  -questions  therein  cap- 
tlouBly,  oaprtdously  or  wlcbout  reason.  Nell  t. 
»e(t.  %  Disney  (Oblol  VSi. 

Costa  of  proceedings  to  eetatdUi  ttte  validity  of 
a  will  as  against  one  prevloualy  executed  ai* 
awarded  against  tbe  estate  and  not  against  the 
proponeot,  when  the  latter  has  been  deelgnated  1)7 
the  oourt  to  represent  the  parties  luteresteiL 
COnely  v.  HoDonolil,  10  Uloh.  UO. 


But  by  the  Uw  of  New  Hsmpehire,  u  of 
Hassacbuaelte,  wbile  tbe  widow  Is  a  purcbaser 
for  value  sbe  also  baa  a  rigbt  to  aetwmine 
whether  she  will  accept  tbe  proTisloii  made 
and  to  accept  oi  reject  It  aa  she  maj  chooae. 
Geo.  Laws  S.  H.  chap.  802,  gg  9,  18,  chap. 
198,  §  18. 

It  she  accepts  it  she  muat  accept  upon  the 
lermaandcoiiditlonaoiiwbich  iCismade.  She 
can  have  ODlf  what  the  will  gires  her  and  in  the 
mode  in  wbicb  It  gives  the  propertjr  bequeathed 
to  her.  The  precise  point  decided  in  Poilard 
T.  PoUard,  mpra,  does  not  appear  to  have  been 
decided  in  New  Hampshire. 

In  Lorijig  t.  Woodmard.  41  N.  H.  881,  It  la 


■aid  that,. to  the  nneni]  rule  there  laid  down, 

that  a  pecuniarj  legacy  payable  generally  with- 

It  deeigaation  of  any  time  of  payment  is  pay- 


able at  the  end  of  a  year  from  the  death  ot  the 
teaiati^  without  Interest,  and  if  not,  then  paid 
with  interest  after  the  end  of  the  year,  there  Is 
one  exception  which  la  in  favor  of  minor  chil- 
dren of  the  testator,  who  are  emitted,  unless 
other  provision  is  made  for  their  aupport,  to 
Intereat  upon  their  legacies  from  the  dale  ot 
theteatator'sdeceaae.  Itiaargned,  therefore,  by 
the  residuary  legatees,  that  in  New  Hampsliire 
no  such  exception  exists  in  favor  of  the  testa- 
tor's wi^ow  aa  has  been  held  to  exist  In  Massa- 
chusetts, as  otherwise  the  learned  chief  Jostice 
of  New  Hampshire  who  delivered  the  opinion 
would  not  have  failed  to  state  it  We  shall 
Dot  have  occasion  to  consider  this  conlention 
or  whether  the  language  used  isfalrly  to  be  CDD- 
•trued  as  holding  that  no  other  exception  to  the 
general  rule  than  that  specified  actuallv  exists 
Id  New  Hampshire.  We  are  of  opinion  that 
npon  other  grounds  the  position  taken  by  tbe 
residuary  legatees  is  correct. 

In  jFWard  V.  Pollard,  tupra,  it  Is  clearly  im- 
plied that  if  oUier  provision  is  made  by  the  tes- 
tator for  the  support  of  the  wife,  which  will 
avail  her  during  the  year  following  her  hus- 
band's decease,  sbe  would  not  be  entitled  to  in- 
terest from  that  time.  The  legacy  to  Mrs. 
Adams  was  accompanied  by  a  devise  to  her  of 
Ave  pieces  ot  productive  real  estate  to  tbe  con- 
siderable Income  of  which  sbe  became  at  once 
eniitled,  and  the  case  is  not  presented  of  a 
widow  left  without  other  means  of  support 
than  her  legacy. 

In  LoTtJig.v.  Woodteard  it  is  said  that  minors 
are  entitled  to  interest  upon  theii  legacies  from 
tbe  decease  of  the  testator  only  in  those  cases 
where  no  other  provision  was  made.  If,  there- 
fore, it  can  be  held  that  In  New  TTampabire 
the  same  exceptionexisislntavorof  tbe  widow 
as  10  the  allowance  of  interest  that  exlata  in 
this  Commonwealth,  it  cannot  be  reasonably 
doubted  that  it  applies  only  In  those  cases 
where  other  provision  is  not  made  for  her  sup- 
port 

Again  It  la  said  in  Loring  r.  Wondteard, 
mipra,  that  the  general  rules  there  laid  down 
on  the  subject  ot  intereat  and  Income  do  not 
apply  where  ipecific  directions  are  given  by 
the  will,  or  where  a  dlfieteot  Inteniion  ia  to  tie 
Inferred  from  ita  provisions.  The  Inference  is 
&lrly  to  be  drawn  from  the  provtsioas  of  Mr. 
Adams'  will  that  he  did  not  Intend  that  the 
payment  of  the  legacy  should  be  immediate. 
If  a  will  is  silent  aa  to  the  time  when  a  legacy 
•  L.B  A. 


is  to  be  paid,  one  to  whom  soch  a  legacy  la  be- 
queathed, and  who  stands  in  tbe  position  of  » 
purchaser  for  value.  Is  entitled  tohavethetlma- 
of  payment  determined  by  the  legal  preenmp- 
llon  ot  the  Intent  of  the  leatalor.  It  a  Uma 
were  specifled  for  Its  payment,  be  oonld  make 
no  claim  for  any  delay  In  ita  payment  except 
after  the  expiration  of  the  time  spedfled.  By 
the  terms  in  which  tbe  legacy  to  Mrs.  Adams 
was  given,  no  time  for  Its  payment  was  apedf- 
Ically  atuted,  but  the  provlaion  that  "It  ibaJI  be 
paid  aa  soon  as  convenient  after  my  decease* 
distinctly  shows  that  tbe  legacy  would  not  bo 
paid  at  once,  but  that  its  payment  would  b« 

¥)Yemed  by  the  convenience  of  the  estate. 
he  rule  that  legacies  draw  interest  only  afCt^r 
the  expiration  of  a  year  contemplates  thut 
such  a  time  Is  a  reasoeable  one  for  the  collec- 
tion of  assets  and  reducingUiem  to  money.  By 
accepting  her  legacy  to  be  paid  at  tbe  conveti- 
teoce  of  the  estate,  forthatia  ita  fair  luterprelu- 
tion,  the  widow  consented  to  wait  for  the  ex- 
piration ot  the  usual  time  for  lis  payment  It 
follows  that  she  would  not  be  entliled  to  lnter> 


est  until  the  end  of  a  year,  and  sucb  1 
tion  is  given  accordingly. 

The  neit  question  reserved  for  our  conalder- 
alion  by  tbe  report,  and  on  which  the  bill  re- 
quests Instructions,  la,  whether  the  interest 


npon  both  tbe  legacleaof  $64,000  to  the  widow 
and  $B,000  to  Julius  Adams  is  affected  by  » 
deposit  made  on  August  8, 1887,  with  the  New 


England  Trust  Company  to  the  credit  of  Julius 
Adams,  of  an  amount  equal  to  these  sums,  and 
also  in  what  manner  and  at  what  rale  interest 
on  theaeBumsshallbecomputed,  Theioquiry 
thus  presented  doea  not  involve  the  conalmc- 
tion  of  the  wiU,  but  concerns  the  duty  of  th« 
executors  under  it,  and  the  effect  of  tbe  acts 
which  they  have  already  done.  It  ia  well 
established  that  trustees  may  ask  the  Instruo- 
tion  of  the  court,  not  merely  as  to  the  construc- 
tion of  the  Instrument  under  which  they  act, 
but  also  as  to  their  dutlea  under  lt{Syda  v. 
Wagon,  181  Mass.  460);  nor  is  there  any  reason 
why  executors  and  administrators  might  not  do 
the  aame,  except  where  the  maiterls  one  which 
can  be  more  appropriately  dealt  with  tn  the 
probate  court,  espedally  in  the  settlement  of 
their  accounts,  TreadwelX  T.  Oordit,  S  Gmy, 
S41,  848. 

Whenever  a  trustee  doubts  as  to  his  aafcty 
and  security,  In  complying  with  a  claim  of  tho 
esMtvi  mie  trvtt,  his  only  prudent  and  aaf« 
course  Is  to  wait  for  ibe  dlrectiona  ot  a  court  iji 
equity,    Dimmoek  t.  Buelg,  SO  Pick.  888. 

While  our  statuCea  have  established  an  elab- 
orate system  of  procedure  for  the  administra- 
tion of  the  estates  of  deoMSed  persons,  in  th» 
settlement  of  the  accounts  of  executors,  thft 
Jurisdiction  ot  the  probate  court  Is  limited  to 
these,  and  it  cannot  upon  shearing  ot  that  char- 
acter give  dire<dioos  as  to  bow  future  accounts 
shall  De  rendered  or  the  duties  of  executors 
performed.  Lincoln  v.  Aldrieh,  141  Mass.  S 12, 
1  Now  Eng.  Rep.  725;  yea  England  Tnut  Uo. 
V.  Eaton.  140  Haas.  033, 1  Kew  Eng.  Rep.  873, 

The  probate  court  may.  Indeed,  upon  proper 
petition,  concurrently  with  Ibia  ooort,  hear  and 
determine  all  qaesliona  arising  under  wills  or 
their  construction,  any  pMty  aggrieved  by  lbs 
decision  of  that  court  having  a  rigbt  of  appeal 
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lo  tbls  coDrt.  Pull.  Stat  obap,  187,  g  H,  cbap. 
I6S,  ^  5,  B-U;  AiKiwy  T.  Joofiw,  144  Hasa. 
1S5,  4  New  Eng.  Rep.  &. 

It  maf  be  that  Ibe  Inqnlrf  wfafch  tbe  exeo- 
vlon  seek  now  to  have  delennined  could  be 
puwd  npoD  and  decided  In  tbe  probate  court 
«n  tbe  final  Bettlement  of  tbelr  account  bj  the 
DTderfor  the  pajment  of  debts  and  legacies 
and  of  diatribution  to  be  passed  tbeteon,  from 
wbich  otder  an  appeal  could  be  taken  bj  anj 
poT^  aggrieved,  to  tbia  as  the  supreme  court 
of  pro&te.  Tet  In  tbe  situation  in  which  the 
«iecntors  find  tbemselves  b;  tbe  delays  and 
embaiTHasmenta  of  tbe  ease,  and  the  accumula- 
tlona  of  interest  on  the  funds  they  hare  collect- 
ed, a  majority  of  the  court  aie  <n  opinion  that 
the;  may  properly  ask  InslnictiooB  upon  tbe 
matter  tbus  in  qpuetlon.  Wbetbei  auch  a  Ull 
•ball  be  oilertained  or  irtaether  tbe  paniei  lo- 
terraled  shall  be  left  to  the  other  remedies  pro- 
Tided,  is  to  some  extent  a  matter  of  discreUon. 
Tbe  ioauiriM  mbmitled  hKrabem  fully  argued 
t7  the  legatees  and  the  reslduiuy  legatees,  wbo 
aie  tbe  only  persons  Interested,  and  both  par- 
ties have  dedred  that  they  should  be  definitely 
passed  upon. 

On  August  B,  1887,  the  plalnlifts,  after  some 
«oirespoDdence  with  Julius  Adams,  who  was 
then  the  administrator  with  the  will  sanesed 
of  the  estate  of  bis  mother,  who  had  deceased 
mbaeguently  to  the  testator,  depoailed  with  tbe 


gether  with  another  sum  for  rents  ooUecled, 
not  necessary  to  be  here  considered)  to  the 
credit  of  Julius  Adams.  Tbese  sums  were  de- 
poailed without  any  iulerest  being  inoluded, 
the  matter  of  interest  having  been  the  malter 
In  dispute  between  Adams  and  the  executors. 
Adams  never  authorized  oi  ratified  this  de- 
posit with  the  Trust  Company,  refused  to  re- 
ceive the  deposit  ttook  and  ha*  in  no  wi^  reo- 
<^iEed  tbe  deposit  which  bora  interest  at  the 
rate  of  3^  per  cent.  He  had  been  informed  be- 
fore tbe  deposit  was  made,  he  baring  declined 
to  receive  these  anms  without  iD(«iest,  that  they 
would  be  thns  deposited  uoless  be  should  re- 
ceive them  or  designate  some  other  place  for 
their  deposit  On  behalf  of  the  residuary  lega- 
tees it  is  contended  "that  the  executors  nsd  a 
right  to  reauire  Julius  Adams  to-receive,  on  ac- 
count of  the  legacies,  tbe  principal  of  the 
amounts  due;  that  he  was  Dot  at  liberty  to  re- 
fuse to  recetva  any  portion  nnless  the  whole 
•umdnewaapaid,  and  that  the  depodt  of  these 
sums  with  the  Trust  CompAny  was  a  valid  ap- 
propriation in  part  salisf  actloD  of  tbe  legacies." 
"It  la  conceded"  by  them  "that  tbe  Tepees 
«aiiled  interest  from  the  end  of  a  year  after  tbe 
testator's  death,  and  therefore  that  the  sums 
depodled  oa  account  of  the  legacies  were  less 
than  the  amonnta  due  at  that  tima" 

Tbe  first  inquiry  which  we  consider  In  this 
transaction  is  whether  tbe  plaintiffs,  as  execu- 
tors, were  then  In  a  posllion  rightfully  to  make 
■ppropriations  for  the  payment  of  legacies.  If 
thev  were  not,  Adams  could  not  be  called  upon 
to  oeal  with  them,  or  be  bound  to  assent  to  Iheir 
acta.  On  August  8,  1887,  their  situation  wasa 
•omewhat  peculiar  one.  The  will  of  Isaac 
Adams  had  been  finally  admitted  to  probata  In 
New  Hampshire,  and  they  were  lawfully  ap- 
pointed executors  In  that  Btate,  on  August  Q, 
•  L.R.A. 


188II.  Prevlooa  to  Ibis  time,  the  same  gentle- 
men had  been  appointed  spedal  adminialraton 
in  this  Commonwealth  on  November  2$,  1888. 
On  March  T,  1887,  the  Probate  Court  of  Buf- 
folk  County  hSKi  admitted  to  probate  a  copy  of 
the  will  proved  In  New  Hampshire,  and  from 
this  decree  Julius  Adams  bad  oppealed.  This 
appeal  was  pending  until  October  5, 1887,  when 
the  decree  of  the  probate  court  was  affirmed, 
but  letteis  testamentary  were  not  Issued  to  tbe 
plalntiffa  until  September  17,  1888.  On  the 
8th  of  August,  1887,  tbe  plaintiffs  were  not 
executors  In  this  Commonwealth.  As  execu- 
tors of  a  foreign  will  tbey  had  no  right  to  act 
here  and  todlspoxeof  iheesEalebere.  Id  order 
that  they  should  have  this  authoritv.  It  was 
necessaiT  that  the  will  should  have  Men  here 
admitted  to  probate  and  lelten  testamentary 
Issued  to  them.  Campbdl  v.  8Jt«ldm,  18  mck. 
8;  Pub.  Slat.  chap.  137,  g  7. 

As  special  adminUtrators  whose  duty  U  only 
to  take  care  of  and  preserve  property  until  It  can 
be  regularly  administered,  tbey  certainly  bad 
no  aulboriiy  to  pay  legacies.  While  the 
plaintiffs  acted,  apparent^,  aa  executors  ap- 
pointed in  the  Btate  of  New  Hampshire,  de- 
scribing themselves  as  co-eiecutors  before  any 
appoinim(!nt  of  them  aa  such  in  thit  Common- 
wealth, the' two  sums  deposited  "were  paid 
out  of  tbe  personal  estate  of  the  testator  in 
Uassachusetla,  which  bad  come  in  the  hands 
of  the  plaintiffs  aa  q>ecial  admlnigtmtots." 
The  probate  court  bad  ntvtx  authorized  or 
directed  any  transfer  of  aay  part  of  tbe  prop- 
erty held  by  the  plaintiffs  aa  special  adminla- 
traion  to  themselves  as  executors  in  New 
Hampshire.  In  the  account  snbseqneaily  filed 
on  November  23,  1688,  by  the  pUiutISs  as 
executors  in  this  Commonwealth,  they  claim 
to  t>e  allowed  for  tbe  payment  of  tbese  sums. 
Adams  was  Dot  called  upon  to  deal  with  the 
plaintiffs  while  occupying  so  ambiguous  apost' 
tion,  or  lo  recognize  Uiem  as  having  authority, 
as  executors  uoder  the  law  of  New  Hamp- 
shire, to  deal  with  property  here  while  unau- 
thorized to  do  so  by  theauthoritv  of  this  Com- 
monwealth. Until  in  its  discretion  the  probata 
court  directed  tbe  personal  estate  here  found  to 
be  transferred  to  the  foreign  Jurisdiction,  txeo- 
atora  there  oould  not  righlfullv  deal  with  it 
Many  acts  may,  without  doubt,  oe  done  by  one 
aa  executor  previous  to  hia  appointment,  as 
auch,  which,  if  in  themselves  not  illegal  and 
such  as  an  executor  may  properly  do,  might 
be  validated  by  his  sutwequent  appoiatment 
relating  back  to  the  lime  of  doing  the  acta. 
No  person,  however,  is  required  to  deal  with 
one  wbo  may  thereafter  be  appointed  as  exec- 
utor, trugting  to  the  chance  that  he  will  be  m>, 
or  to  consent  to  appropriations  made  by  him  In 
tbe  anticipation  that  they  may  thereafter  be 
lawfully  made.  The  case  as  here  presented 
has  also  this  peculiarity,  that  If  the  appropria- 
tion made  by  the  plaintiffs  while  ezecalora  in 
New  BampBbire  la  to  be  treated  as  authorized 
so  as  to  bind  Julius  Adams,  In  whose  favor 
tbe  deposit  was  made,  it  is  so  t>ecauae  of  their 
subsequent  appointment  In  Massachusetts. 
Acts  done  in  one  capacity  are  thus  treated  as 
authorized  by  a  subsequent  appointment  of 
the  actors  to  another  capacity.  Tbe  plalntiffa 
are  now  attempting  to  admiDister  the  estate  In 
Massachusetts,— ttus  la  the  foundation  of  their 
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Ull  for  iDBtractioiw;  yet  Uie  act,  concenilDg 
wbicb  iDslructico  is  asked,  wu  doae  while 
tbey  were  ezecutoim  In  New  Hftmpahtra  only. 
At  the  time  when  tbe  plaititUEa  undertook  t- 
idTer  pajment  of  the  lejcaciM  (o  appropriate  _ 
Him  tbeiefor  and  to  makeadepodt  thereof,  tbey 
bad  DO  authority  to  do  bo  In  such  manaer  that 
the  ilehta  of  toe  legateea  would  be  effected. 
Hor,  meapectlve  of  this  matter  of  the  pJaln- 
tilTa  authority,  are  we  ot  opinion  that  legateei 
•le  bound  lo  accept  a  payment  by  Imt&llmeiita 
which  abould  operatfl  pro  tanto  to  dimiolsb 
tlfir  claimB.  Tb&t  it  Is  an  exceedingly  con- 
venient  mode  often  of  adminUiering  an  estate 
to  make  partial  payments  to  creditora  or  lega- 
tees when  the  rights  of  creditors  are  satiefled, 
may  b«  admltt^.  Orders  to  this  effect  «re 
often  made  by  courts,  iodepeodenllT  of  statute 
authority,  lor  the  more  conreolent  dbtiibuMon 
of  the  esUte;  the  funds  accumulated  In  admin- 
istration by  the  collection  of  debts  or  the  re- 
duction of  securities  Into  possession  would 
otherwise  be  HubstBolIally  Idle.  In  this  Com- 
monweallb,  the  practice  U  recognized  by  stat- 
ute, and  the  probate  courts  are  authorized  to 
orderparllal  distribution  of  the  funds  of  estates 
la  the  couise  of  administration.  Pub.  Stat 
chap.  18S,  t^fll. 

If  such  an  order  Is  obtained,  there  would  be 
much  force  in  contending  that  Interest  should 
not,  after  such  an  order,  or  proper  Information 
of  such  an  order,  be  allowed  except  oo  tbe  bal- 
ance of  the  debt  or  le^cy  which  would  re- 
main after  the  application  of  the  partial  pay- 
ment was  ormight  have  been  made.  No  such 
order  was  pasBeo  or  applied  for,  and  the  lega- 
tee or  creditor  ought  not  to  be  expected  to  le- 
ceiTB  payment  of  his  legacy  or  debt  In  such 
iDstallmenle  as  the  executor  may.  In  his  own 
discretion,  see  St  to  apportion  to  bim.  Tbe 
existence  of  the  power  to  the  court  to  order 


not  Indicate  that  tbe  executors  have  any  sucb 
power,  but  rather  Otherwise.  If  the  legatee  or 
creditor  should  consent  to  receive  partial  pay- 
ments, which,  no  doubt,  are  often  made,  with- 
out anv  order  of  court,  It  certainly  would  be 
right  that  interest  on  his  claim  should  be  dl- 
mmished.  In  the  caae  we  are  considering,  the 
two  sams  offered  to  Adams,  and  deposited  to 
his  credit,  were  refused  by  him,  and  It  Is  con- 
ceded that  they  did  not  equal,  interest  included, 
the  amount  of^the  legacies  (o  which  lo  bis  own 
right  and  that  of  his  mother  he  was  entitled. 
Even  If  the  offer  was  made  that  Adams  should 
receive  these  sums  for  the  legacies,  leaving  the 
queadon  of  interest  upon  them  open  for  further 
condderadon  or  litigation,  he  was  under  no 
obligation  ihua  to  accept  them. 

These  views  render  it  unnecesaary  to  con- 
sider several  points  which  have  been  quite  fully 
discussed,  viz. :  what  vras  the  true  construction 
of  tbe  correspondence  between  the  execulois  In 
•ome  other  respects,  and  whether  Julius  Adams 
ml^t  safely  have  accepted  the  offer  of  the  ex- 
ecutors without  waiving  bb  right  to  oppose 
the  probate  of  his  father^  wlU  In  this  Common- 
wealth, which  he  was  then  contesting,  and  cer- 
tain other  claims  made  by  htm. 

It  It  urged.  In  connectfon  with  the  claim  for 
Interest  on  tliese  legacies,  that  the  conduct  of 
Julias  AdsuiB  In  opposing  the  probate  of  bis 
father's  will  In  New  Hampshire,  and  In  this 
OLRA. 


Commonwealth,  was  lUlglous  and  unreason- 
able. So  far  as  the  lesacy  to  Mrs.  Adams  !• 
concerned,  her  estate  should  certainly  not  be 
diminished  by  any  acta  done  by  her  son  In  hia 
Individual  capacity.  Tbe  Facts  are  not  before 
us,  upon  wbicb  we  conJd  decide  whether  iil» 
conduct  was  lillglouB  and  his  resistance  to  the- 
probate  of  the  will  on warran table,  even  if  we 
could  hold  that  his  claim  for  Interest  should  b» 


legal  controversy,  and  where  funds  are  accumu< 
laled  under  such  circumstances  that  they  cannot 
be  permenently  invested,  losamay  be  occasioned 
lo  the  residuum  of  the  estate.  The  contestant 
who  disputes  a  will  Is  still,  however.  In  Ibe  ex- 
ercise of  his  legtd  rights.  It  was  held,  tber^ 
fore,  in  Kant  v.  AtnAam,  106  Mass.  KM,  that 
tbe  fact  that  legaleea  lud  caused  delay  by 
unjustifiable  prooeedlngs,  embarrassing  the  ex- 
ecutors in  the  settlement  of  the  estate,  was  ln> 
admissible  for  the  purpose  of  dereatiug  their 
claim  to  interest. 

On  tbe  other  hand  wecanperoetveDogroand 
for  the  claim  on  behalf  of  Julins  Adams  that 
Interest  should  be  computed  on  these  legaciea 
after  the  explrallMi  of  one  year  foom  the  death 
of  Ibe  testator,  with  annual  rests,  and  thus  thsA 
the  legatees  should  receive  compound  InleresL 

The  question  lemalni  to  be  detennined  at 
what  rate  intereal  shall  be  computed.  It )» 
urged  on  behalf  of  the  residuary  legatees,  that 
It  should  be  something  leas  than  the  legal  rale, 
end  that  certainly  this  should  be  to  after  th» 
deposit  made  by  the  plslDtUfs.  upon  which 
only  2^  per  cent  was  to  be  allowed.  In  tha- 
view  we  have  taken,  tbe  matter  of  interest  i» 
notaffectedbythedepoelL  That  Interest  at  the 
legal  rate  is  payable  after  one  year  from  the 
testator's  death  tt  well  established  as  a  general 
rule  in  Massachuaetts  and  New  Hampshire. 
Lorinf  T.  Woodmird  and  Kmi  r.  DunAom, 
nipro/  f^R  T.  Patlet,  14B  Hasa  82. 

Even  where  tbe  estate  could  not  have  been 
reduced  to  money  within  that  time,  or  where 
the  administration  had  not  been  taken  form  con- 
siderable time  after  the  death  of  the  testator.  It 
would  still  be  allowed  to  the  legatee  as  an  Inci- 
dent and  accretion  to  the  legacy.  Offdtn  v. 
Pattee,  mipra;  Lamb  v.  Canio,  11  Pick.  8TIt 
MarUn  v.  Martin,  6  Watts,  07. 

This  allowance  is  made,  not  merely  because 
It  will  be  presumed  that  the  estate  will,  after 
tbe  year  has  expired,  have  actually  made  thift 
sum,  but  also  because.'as  it  would  be  dlfllcnl^ 
If  not  Impoarible,  to  investigate  how  much  In* 
terest  had  been  made  In  such  cases,  it  Is  a  reft- 
Bonable  mle  to  adopt  that  rate  of  Interest 
which  tbe  law  has  flied  where  none  other  1» 
stipulated  for.  It  Is  urged  that  It  Is  a  matter 
of  public  knowledge  that  no  interest  can  itow 
be  obtained  aa  high  as  aiz  per  cant  on  any  safe 
investment,  that  such  an  allowance  should  no 
longer  prevail,  that  the  court  should  determine, 
either  directly  or  with  the  aid  of  a  master, what 
could  reasonably  have  been  obtained,  and  that 
this  only  should  now  be  allowed.  It  Is  prob- 
able tb^  the  rale  of  Interest  does  not  so  nearly 
represent  now  what  can  be  eame*l  by  a  safely- 
Invested  fund  as  It  did  when  il  was  originally 
established  by  atatule  as  the  legal  rate,  and  Ih^ 
It  would  be  alfflcult  now  to  obtain  it  But,  ae 
it  Is  Infened  that  where  notimeiespecilled  for 
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tbe  pavmoitof  alegacf  It  Is  not  to  be  p^d  until 
tlte  end  of  k  year  m>m  the  deatb  of  a  testator, 
M  It  Is  a  reasonable  Inference  that  the  testai^r 
Intended,  if  the  legatee  did  not  receive  It  nntU 
mmetinie  after  that  period,  that  he  sfaould  then 
receiTe  it  vlth  the  interest  allowed  by  law. 
His  gift  fairlj  Imports  this  because  that  Is  the 
rale  nhere  a  debt  or  p«yment  which  Is  due  in 
pratfnti  is  deferred.  This  view  is  not  In  con- 
fiict  with  Witliamton  t.  WiUiamtm,  6  PalKe, 
298.  8  N.Y.  Ch.  L.  ed.  9W,  »nd  BicUey  t.  Top- 
jian.46N.H.248. 

The  question  In  these  cases  was  not  between 
legatees  of  speclfled  sums  and  the  estate,  but 
between  those  who  were  the  legatees,  one  class 
of  whom  were  entitled  to  an  estate  for  life  in 
the  legacy,  and  the  otberio  the  reminder,  As 
between  tbem  there  was  no  doubt  tbat  the  (en- 
ant  for  life.aftertbe  fund  was  actually  formed, 
was  entitled  only  to  the  interest  or  income 
which  It  produced.  In  delerminlnE  what 
should  be  the  basis  of  apportionment  between 
them  before  tbe  settlement  of  the  estate  and 
before  it  wss  actually  formed  and  productiTe, 
it  was  determined  that  five  per  cent  upon  it  as 
ultimately  ascertained  would  be  ilgfat  as  It  rep- 
resented the  Incomewhloh  might  hare  been  ob- 
tained. It  by  no  means  follows  that  what  Is 
right  as  between  legatees  interested  in  different 
proportions  In  the  same  fund  Is  a  proper  rule 
between  a  legatee  of  a  definite  sum  and  the  es- 
tate of  the  testator. 

It  is  urged  that  by  the  SugUah  rule  less  than 
the  usual  or  legal  rate  of  Interest  Is  often  al- 
lowed, and  that  the  amount  of  interest  which 
legatees  are  entitled  to  recover  Is  regulated  l^ 
the  court  of  chancery  by  reference  to  the 
amount  which  executors  could  have  made,  and 
tbst  tbls  rate  has  been  diminished  from  time 
to  time  by  reason  of  the  change  in  the  value  of 
tbe  Interest  upon  money.  Bee!^/>rd  v.  To- 
bin.  1  Vea.  Br.  808,  811;  GuiOam  v.  Xbilani,  9 
Alk.  848:  Wood  v.  BHant,  3  Alk.  028;  SiUn^ 
V.  Bernard,  6  Ves,  Jr.  S20. 

The  rule  of  the  court  of  chancery  appears 
from  these  cases  to  bave  been  tbat  It  could  de- 
termine at  Its  own  discretion  how  much  Inter- 
est should  be  allowed,  and  even  without  In- 
qalry  Into  the  drcumstances  of  any  particular 
case.    Sitrntt  v.  Bernard,  supra. 

No  action  could  have  been  brought  at  com- 
mon law  to  recover  the  amount  of  a  legacy 
which  was  treated  only  as  a  direction  to  tbe 
executor.  The  remedy  of  the  legatee  was  only 
in  tbe  ecclesiastical  courts  or  the  court  of 
chancery.  These  courts  bave  always  assumed 
tbe  right  to  determine  tbe  terms  on  which  the 
beneticlar;  should  receive  IL  This  is  given  as 
one  of  the  reasons  why  an  action  at  law  should 
not  be  maintained  for  It.  Wtdu  v.  Strutt,  5 
T.  R  690;  AUmy.  MwardM.  186 Mass.  188. 

In  this  Commonwealth  an  action  at  law  has 
long  been  the  remedy  to  recover  the  amount  of 
suchalegacy.  ^?&nv.£ftM)nfs,186Hass.  138, 
and  authorities  cited. 

Bnch  Is  the  rule  we  believe  In  most  if  not  all 
of  theBtatesofthe Union.  Whilelnmanycases 
interest  has  been  recovered,  noue  has  been 
dtedor  Is  known  to  us  where  it  has  been  at  less 
than  the  legal  rate.  Ithas  been  recovered  upon 
the  same  principle  tbat  It  U  awarded  In  any 
ease  where  the  payment  of  adebtdue  hssbeen 
deferred.  We  nave  no  reason  to  believe  tbat 
8L.RA. 
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the  law  of  New  Hampshire  In  tbls  reepect  dif- 
fers from  that  which  prevails  in  this  Common- 
wealth, and  we  do  not  feel  authorized  t» 
change  the  rule  so  long  as  tbe  statute  remalna 
undianged  which  fixes  a  rate  of  interest. 
Kent  T.  Dunham  and  Ogden  v.  Pattee,  tupra; 
Pub.  Slat.  chap.  77,  §  8;  Wood-r.  Oorl.  4  MeL 
ZOS;  Lorine  v.  Woodteard,  tupra;  N.  H.  Oen. 
Laws,  chap.  282,  g  2. 

Tbe  esecutoTB  are  therefore  Instructed  that 
the  legacies  of  tS.OOO  and  |d4,000  are  payable 
with  legal  interest  in  a  year  from  the  death  of 


thete 
Intti  uetioni  at 


yrdingly. 


John  T.  BANDERS 
Samuel  O.  BBYER  et  at. 


1.  ni*  dttacriptlon  of  jtropertj'  In  aa 
UT«eiiMnt  ftor  Ita  MUe  as  "One  one-and-on^ 
liBlf-slor7  frame  dwelUng-luniae  with  bam  awl 
out-bulldlnsi  and  aO  land  now  bel 

town,  la  suffidoDt  to  warrant  ■  decree  tor  BpeoUo 
performanaa  wbecethe  blli  paittoularly  desorllNs 
the  propsrtr  and  alleses  tliat  It  Is  tbe  same  re. 
feired  to  In  tbe  Hgieeioent,  which  Is  not  denied 
bj  the  annr«T,  and  tbe  evldenoe  In  tegaM  to  the 
vendee's  oooupsUon  and  tender  of  nuniliBie 
the  premises  desorlbed.ln  the 


t.  Th»t  » Icwee  luM  out  down  two  or 
three  aemb  li  vmrn  whiob  iliaded  the  garden, 
and  permitted  a  tamOj  with  which  he  boarded  to 
oooupr  tbe  booie  on  thetoaaed  premises  for  tiie 
pnrpoee  of  oT""""  * —  " ' '  "" *"  "* 


I.  Doposltlnf  ttie  pnrehaan    prloa  of 

I  nailMtatelnwIiKnt'afrrTdiimannlnga  nnn 
veraooe  sod  rnaUns  tender  of  the  amount  doe 
will  not  relieve  the  purobaser  from  paTlnglater- 
eat  thereon  until  It  li  aooepted  bf  the  vendor  un- 
der  a  decree  of  spedflo  perf  ormanM,  U  be  does  not 
Inform  the  vendor  o(  luob  deposit  nor  plaoe  It  at 
bis  disposal,  and  aubseiiuentlr  draws  It  out  and 
nseallln  hla  bualnSB,  at  the  aame  Um*  betnfrlu 
poMMslon  of  tbe  premlaea,  reoelvlng'  the  rents 
and  prottis, without  paying  rent,  althouirb  be  Is  at 
lUtli 


EXCEPTIONS  by  defendants  to  a  Judgment 
of  tbe  Superior  Court  for  Essex  County  In 
favor  of  plaintiff  in  an  action  brought  to  com> 
pel  apeclQc  performance  of  an  agreement  to  sell 
certain  real  estale.     Bmtai'Md  in  part. 

PJalnlifF  had  taken  poasession  of  the  prem- 
ises under  a  lease  which  contained  an  ajcree- 
meat  tbat  he  might  purchase  tbem  nithin  three 
years  at  a  certain  price,  and  which  also  con- 
tained covenants  against  committing  waslesnd 
subletting. 

At  the  trial  plaintiff  admitted  that  he  cut 
down  two  or  three  trees  six  Inches  In  thlcknesa 


HAja&C'u  u  Bwrii  Bufhbmb  Jddiciai.  Coubt. 
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In  the  tniDk  and  about  tiftenlr-fire  feet  blgb, 
tnit  denied  tfaat  tliej  were  omameiital  or  ihade 
trees,  and  claimed  that  tbey  wereicruba  wblcli 
■haded  the  garden.  HeBlsoadmittedthatacer- 
tain  Air.  Gates  and  hU  familj  bad  lived  In  the 
liouae  slBUdlDg  upon  the  premlaes,  tbat  he  paid 
no  rent  but  nas  there  10  take  can  of  the  nram- 
Ues  duriDK  pkiDtifTa  abeence;  tbat  Hr.  Galea' 
family  did  the  cooking,  and  plalDtlff,  wbo  was 
luimarrled,  lived  vith  that  tamflf. 

for  defend- 


ant: 

The  description  of  the  property'  In  the  le«M 
ii  too  ludeflnlte  to  Jmtify  a  decree  of  ipedflc 
performance  of  the  ap'Oement  to  conTCf. 

Pragv.  Clark,  US  Stan.  2S3;  Graety.DM- 
imm,  114Haaa,16:  Zyn^v.  ifovdm,  lift  Mass. 
462;  Pretton  r.  Prttton,  OS  U.  8.  aOO,  34  L.  od. 
484. 

If  the  contract  la  not  too  Indefinite  tor  en- 
forcement U  properly  aided  bj  eztrinsio  «Ti- 
dence,  there  was  no  auch  evidence. 

Proton  T.  PretUin,  tupra. 

If  any  decree  for  ipeciflc  performance  waa 
warninted  by  the  evidence,  the  detendanta 
•hould  have  been  ordered  to  make  a  coQTey- 
anee  only  upon  payment  by  the  plaintiff  of  the 
BtlpulBi«l  price.  With  Interest  at  rix  pet  cent 
from  October  87,  1887. 

BaUnan  v.  Simpmm,  189  Haas.  848. 

Matr:  WUlIam  H.  NUea  and  Oeors* 
J.  CwiXT,  for  ^laintiS: 

If  the  plalDlifl  committed  vraale,  the  defend- 
anCa  miKht  have  entered  to  terminate  the  leaaa 
while  the  default  continued,  but  a  tender  of 
the  11.600  entitled  the  plaintiff  to  hia  deed. 

Yineent  v.  OonuU,  Ut  Pick.  294;  Day  ▼. 
Burnett.  103  Man.  445. 

The  plaintiff  was  not  required  to  bring  the 
money  Into  oonrt,  hU  obligation  to  pay  belug 
upon  condition  that  a  deed  was  tendered  him, 
and  tbe  defendants,  by  taking  issue  on  the  ten- 
der, excused  any  failure  on  the  part  of  the 
plalatlS  to  bring  the  money  Into  cxiurt. 

Wood  T.  Robe,  20  Jones  &  S.  478. 

Tbe  plalntifi  vraa  obliged  to  keep  as  much  as 
tl.SOO  within  ready  reach  at  all  times,  and  the 
defendants  cannot  put  the  plaintiff  to  tbat  In- 
coavenleace,  and  aeprive  the  plaintiff  of  tbe 
benefits  tbat  m[ght  have  accrued  lo  him  under 
tbe  deed,  which  the  defendants  ought  to  have 
given  him,  and  put  him  lo  the  cost  of  litiga- 
tion and  ootmael  fees,  and  have  Interest  upon 
tbe  $1,000. 

OrienUaBatA  t.  TrmrnnU  7ns.  Oi.  4  Met.  1; 
Wood  v.  AiA«,  aupro, 

DaT«nBi  /.,  delivered  the  opinion  of  the 
court: 

Tbe  only  ezceptlona  insisted  on  are  to  tbe 
refusals  of  the  court  to  rule  tbat  tbe  bill  could 
not  be  maintained  upon  tbe  evidence,  and 
that  if  entitled  to  a  conveyance  tbe  plaiotiCs 
are  obliged  to  pa;  interest  on  Uie  money 
tendered  from  the  time  of  tbe  tender. 

It  is  contended  that  the  description  of  the 
premises  In  the  contract  is  Indennlte,  and  is 
not  aided  by  evidence.  Tbe  deacrlptlon  la, 
"One  one-and-one-half-Story  frame  dwelling- 
house  with  bam  and  out  buildings  and  all 
land  now  being  used  in  connection  therewith, 
being  about  seven  acres  more  or  lest  ^tuated 
«L.R.A. 


(m  Central  Street  In  Bangui  Centre,  In  aald 
County  of  Essex."  In  the  bill  the  premises 
are  particularly  described,  witb  the  allega- 
tion that  they  are  the  same  described  In  tfas 

snent  by  the  words  which  are  set  forth 

e.  The  answer  does  not  deny  this.  Tha 
evidence  with  regard  to  the  occupation  and 
tbe  tender  refers  to  the  premisee  described  In 
the  agreement.  We  see  no  groond  for  this 
objection. 

The  agreement  to  convey  is  Inserted  as  one 
of  the  provisions  of  a  lease  of  tbe  premise* 
from  the  defendants  to  the  plaintiff,  and  iim 
defendants  contend  that  the  plaintiff  lost  bis 
right  to  a  conreyauce  by  breaking  covenants 
of  the  lease  not  to  commit  waste,  ind  not  to 
underlet  tbe  premises.  Tbe  court  might  well 
have  found  upon  the  evidence  tbat  there  bad 
been  no  substantial  breach  of  covenant  by  tbs 
plaintiff.  It  could  not  have  found  on  tbe 
evidence  tbat  there  was  any  breach  of  cov«- 
nant  or  condition  of  which  tbe  defendants 


could  avail  themselrea  after  tender  of  pay- 
ment, under  tha  agreement  bv  the  plalnUff. 
The  whole  evltlence  showed  tnat  the  plaintiff 


entitled  to  relief. 
Tbe  remaining  exception  Is  to  the  refusal 
of  tbe  court  to  add  interest  to  the  |I,eOO  to 
be  paid  by  tbe  plaintiff  np<Hi  apeclflo  per- 
formance by  the  defendaota  of  their  oonttact 
*—  -  -mveyanca  of  tha  pnmtaeL    Tha  leaaa 

E  premises  from  the  defendairta  to  tiM 

ilaintlff  was  for  yean  and  orataliwd  tha 
Dllowing  provision:  "It  is  also  a  condlUoK 
of  this  lease  that  aald  lesacM-  shall  have  tha 
rl^ht  to  purchase  said  premises  any  tlma 
within  three  yean  fnHn  tne  date  thei«of  for 
tbe  sum  of  91,000.*  The  lease  was  dated 
October  39,  1884.  and  on  tha  SITth  of  October. 
1887,  tbe  plaintiff,  aooordlog  to  his  own  tea- 
timony,  "offered  and  tendered'TtoUie defend- 
ant Mrs.  Bryer  the  sum  at  $1,000,  at  Booth- 
t>a;  in  the  State  of  Maine,  demanded  a 
conveyance  of  tbe  premises  described,  which 
tlie  defendant  ruused.  Thereupon  tha 
plaintiff  deposited  said  mm  <rf  $1,600  to  Us 
own  credit  in  a  bank  near  said  Bootiibay 
(where  defeiidant  waa  then  residing)  whera 
said  money  remained  a  week  or  so  and  was 
afterwards  sent  to  him  by  express  to  Lynn, 
Hasa.,  according  to  bis  directions.  The 
plaintiff  further  testified  that  shortly  after 
maklns  such  tender  he  Invested  said  |1,SOO 
In  his  Dusiness,  and  that  while  In  his  busi- 
ness and  other  inTestmenta  be  had  said 
amount  of  (1,600  so  that  he  oonld  have  paid 
said  sum  to  the  defendanU  for  a  conveyance 
of  said  real  estate  whenever  they  should  sea 
fit  to  make  such  conveyance  or  in  case  of  a 
decree  In  his  favor,  he  had  not  deposited  or 
set  apart  or  paid  into  court  said  sum  of  |1,000 
or  placed  said  sum  In  any  way  at  tbe  disposal 
of   the  defendants. 

Although  tbe  plaintiff  has  been  in  poses- 
sion  of  tbe  premises  up  to  the  time  of  the 
decree  rendered,  he  has  paid  no  rent  since 
Novemt)er  1,  1387,  and  liss  enjoyed  the  rents 
and  profits  since  tbat  time.  He  claims  the 
right  BO  to  do  without  any  accounting  there- 
for and  also  to  be  entitled  to  conveyance 
on  payment  of  tbe  sum  of  $1,000  without 
any  Interest  thereon.  What  the  value  of  these 
rents  and  pioSts  may  be  does  not  clearly  ap- 
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pear  but  It  may  (airly  b«  asmmed  that  they 
«soeed  the  amount  of  le^l  interest  on  $i,  GOO 
u  the  rent  ot  the  premiaes  reBerved  In  the 
lease  was  $100  a  year  and  the  plaintiff  had 
made  improvements  thereon  which  rendered 
them  more  raluable  for  the  uses  to  which  tie 
put  them. 

The  question  whether  a  Tendee  who  has 
-complied  with  bfs  contract  for  the  purchase 
-of  a  parcel  of  real  estate  in  offering  to  pay 
the  purcliose  money  at  the  time  fixed  therefor 
is  entitled  to  the  rents  and  profits  thereof 
may  arise  in  two  ways  where  be  is  not  in 
possession  of  the  premises,  and  where,  as  in 
the  case  st  bar,  he  Is  In  possession ;  but  In 
-either  case  If  be  elects  to  treat  the  premises, 
and  thus  the  rents  and  profits,  as  his  own,  it 
would  not  seem  reasonable  that  he  should 
treat  the  purchase  money  also  as  his  own, 
deal  with  it  as  such,  derive  a  profit  there- 
from und  still  be  permitted  to  deny  the  claim 
for  interest  thereon.  Even  if  he  nolds  him- 
«elf  ready  to  obtain  and  pav  the  money  when 
a  conveyance  is  tenderea,  if  he  desires  a  de- 
cree which  shall  treat  the  land  as  bis  ai  of 
the  date  of  the  day  when  he  made  his  offer 
of  payment,  the  money  should  be  treated  as 
bfllonginE  to  the  vendor  as  of  the  same  date. 
The  vendee  cannot  be  entitled  to  the  use  of 
both  the  land  and  the  money,  which  is  the 
consideration  to  be  paid  for  It. 

"The  act  of  taking  possession"  It  Is  said. 
Id  Sugden  on  Vendors,  vol.  3,  "isan  Implied 
agreement  to  pay  interest,  for  so  absurd  an 
argument  as  that  the  purchaser  was  to  receive 
the  rents  to  which  he  had  no  legal  title,  snd 
the  vendor  was  not  to  Iiave  Interest  as  he  bad 
no  legal  title  to  the  money,  could  never  be 
implied.'    madgar  v.  Garker,  ISVes.  Jr.  85. 

To  the  rule  that  the  vendee  must  continue 
to  pay  Interest  if  he  receives  the  rents  and 
profits  there  Is  probably  an  exception,  where 
the  money  which  the  vendee  Is  to  pay  has 
been  set  aside  and  appropriated  for  the  vendor 
and  he  has  been  notified  of  this,  knows  that 
the  monev  Is  drawing  no  interest  and  is  at 
his  own  alsposal.  "But  even  if  a  purchaser 
gave  such  notice,  yet  if  the  money  was  not 
actually  and  bona  fide  appropriated  for  the 
purchase,  or  the  purchaser  derived  the  least 
-advantage  from  it,  or  In  any  manner  made 
use  of  it,  thecourt  would  compel  blm  to  pay 
Interest*  Jh/ten  r.  Sonibji,  i  DeQ.  A  Bm. 
481. 

In  AmmBv.  Martyr,  SYet.  Jr.  146,  It  is  said 
by  the  Maater  of  tne  Rolls,  Bir  Wm.  Qraut : 
"The  rule  Is  perfectly  resaonable,  that  If  a 
ptirchaser  is  let  into  possession  and  percep- 
tion of  tha  rent!  and  profits  he  shall  pay 
interest  for  his  purchase  money ;'  and  In  Uiat 
case  it  waa  held  that  to  excuse  a  purchaser 
from  paying  Interest  during  the  delay  in 
clearing  difflculties  as  to  the  title,  it  is  not 
•nfflclent  that  the  monev  was  appropriated 
and  unproductive,  but  tue  vendor  must  have 
notice  of  that.  The  English  authorities  es- 
tabllsb  tlurule  that  even  If  the  vendor  Is  In 
fault,  if  the  vendee  would  escape  the  liability 
to  pay  Interest  he  mustactually  set  aside  the 
money  and  appropriate  it  for  the  vendor, 
must  not  In  any  way  derive  a  benefit  from 
It  and  must  notify  the  vendor  of  tliese  facta 
and  that  the  money  Is  thus  lying  Idle. 
S  L.  R.  A.  17 


Caierafl  v.  Ja»*uet,  1  Ves.  Jr.  321 ;  PmetU 
V.  Martyr,  rupra;  Bobertt  v.  Momkv,  18  Tea, 
Jr.  B81 ;  I>^»rm  v.  Sambi/,  nipra;  Kgrthav  ». 
EeriAaui,  L.  R.  9  Eg.  06;  Begtni'i  Otttai  Ch. 
V.  Ware,  28  Beav.   CT8. 

This  rule  la  also  entertained  by  many  Amer- 
ican authorities.  Broe/cenitroug/i  v.  Blythe,  S 
Leigh,  638;  Selden  v.  Jatim,  6  Rand.  466; 
Baxter  v.  Brand,  6  Dana,  296 ;  RutUdge  t. 
Smith.  1  McCord,  Ch.  899  ;  Sunter  v.  BaUt. 
24  Ind.  299;  Waiker  v.  Ogd^.  1  Dana,  217; 
HurUUey  v.  Lyont,  0  Uunf .  843 ;  BteBgaum  t, 
MaxmU,  2  N.  Y.  408. 

This  precise  question  has  not  been  decided 
In  this  Commonwealth,  but  two  cases  go  far 
to  settle  it. 

InAimv.  i^ritn-,  UAllen.  94,  It  was  held 
that  if  one  who  has  agreed  to  convey  land  tot 
a  certain  price  refuses  to  accept  that  prlc« 
when  duly  tendered,  he  will  not  Im  entitled 
to  receive  Interest  thereon  upon  the  entry  of 
a  decree  In  eiiuity  for  a  Bpeciflo  performanca 
by  bEm  of  bis  agreement  unless  he  can  abow 
that  the  purchaser  has  made  use  of  the  mon^ 
or  galnea  some  advantage  from  tt  of  whica 
thai  case  afforded  no  evidence. 

In  Danrit  v.  FturlOT  the  purchaser  had  not 
eQteTed^>OD  the  land,  which  waa  timtwr 
land.  Whether  it  had  derived  beiwBt  from 
the  delay  In  cutting  or  otherwise  was  in  dla- 

Sute,  a  question  wlich  the  court  declined  to 
iacusB  as  no  evidence  of  any  use  by  the  pur- 
chaser of  the  money  after  his  offer  had  been 

Battman  v.  BimpUM,  189  Uais.  848,  pre* 
sents  the  question  now  discussed,  although 
inversely.  It  was  a  case  where  the  obllgw 
of  a  bond  for  the  sale  of  certain  premises, 
and  who  was  thus  In  the  position  of  a  vendor, 
had  remained  In  possession,  and  the  question 
arose,  upon  a  bill  brought  by  the  plaintiff 
representing  the  obligee  who  waa  entitled  on 
certain  terms  to  a  conveyance,  and  who 
claimed  to  have  made  a  sufficient  tender  to 
entitle  htm  thereto,  whether  Interest  should 
be  allowed  in  favor  of  the  defendant  on  tha 
sum  which  the  plaintiff  as  vendee  was  bound 
to  pay.  The  defendant  bad  been  charged 
with  the  rent*  and  profits  of  the  estate  from 
tite  time  It  was  his  duty  to  have  conveyed. 
An  examination  of  the  papers  In  the  casa 
shows  that  on  the  flnrt  report  of  the  master, 
to  whom  the  matter  had  been  referred  for  an 
accounting,  lie  had  calculated  interest  oa 
the  sum  to  be  paid  by  the  vendee  only  up  to 
the  time  of  filing  the  bill. 

The  case  was  recommitted  with  an  order 
to  cast  the  interest  on  the  sum  to  be  paid  by 
the  vendee  up  to  the  date  of  the  decree 
which  was  done  in  a  supplementary  report. 
Upon  this  report  and  the  computation  so 
nude  a  decree  was  entered  which  was  the  de- 
cree appealed  from  In  the  ease  as  reported. 
The  opinion  of  the  court  in  terms  deals  wiUk 
the  question  only  whether  Interest  shouid 
be  east  In  favor  of  the  defendant  from  tba 
data  of  the  alleged  tender  to  that  of  filing  tha 
bill  (a  considerable  time  having  intervened), 
and  holds  that  it  should  be  so  cast.  Tba 
reasoning  which  follows  this  statement  ot 
the  question  Justifies  this  charge  of  Interest 
up  to  the  date  of  the  decree.  It  proceeda 
upon  the  tbeorr  that  as  the  plaintiff  was  to 


MABUCHUIvm  SOTBBIOI  JUDIOIU.  Cousi. 


nocms  tbe  renta  and  pioflte  of  tbe  estate  from 
tlie  data  of  the  tender  to  the  dBt«  of  the  de- 
e«e.  uid  tbe  property  was  tbius  treated  as  tbat 
of  tJie  plaiatlfT  from  tbe  date  of  the  tender, 
tt  was  right  that  as  against  the  plaintifl  the 
defeDdant  should  be  aalowed  interest  on  tbe 
■urn  he  w&a  entitled  to  hare  then  received. 
No  monej  hod  been  set  aside  Of  kept  hy  the 
plaintiff  for  the  defendant.  This  loterest 
was  allowed  in  the  words  of  the  opinion, 
"not  on  the  footing  of  the  coniract  but  as  a 
coronarr  of  creditins  the  plaiaiilT  with  Uie 
rents  and  profits."  The  decree  appeulcd  from, 
which  included  Interest  In  favor  of  drjTcndant 
cm  the  sum  to  be  paid  up  to  the  date  of  the 
decree,  was  (with  the  exception  of  a  clerical 
error  havinj^  no  connection  with  the  subject 
we  are  considering)  alSnned.  This  case  is 
therefore  direct  suthorltj  for  the  proposition 
that  where  a  vendor  has  remained  in  poascs- 
aion  after  an  offer  or  tender  of  payment  to 
him  he  is  to  be  charged  with  the  rents  and 

£roflts  of  the  premises  from  tbe  time  it  was 
is  duty  to  nave  conveyed,  but  that  the 
vendee  is  to  pay  interest  on  the  sum  to  be 
paid  by  him,  be  not  having  aet  aside  this 
sum  for  the  vendor.  It  would  seem  to  be 
equally  an  authority  for  the  proposition  that 
when  the  vendee  obtalna  the  possession  and 
thus  enjoys  the  rents  and  profits  to  tbe  data 
of  the  decree  he  must  pay  interest  to  the 
vendor  to  the  same  date  on  the  sum  which 
it  is  bis  duty  to  pay,  unless  he  shall  have 
■et  aside  that  sum  for  the  vendor, 

In  the  case  at  bar  the  question  whettier  It 
would  be  tbe  dutv  of  the  vendor  to  show 
tliat  the  vendee  had  used  the  money  tendered, 
or  whether  it  is  the  dutv  of  tbe  vendee  to 
show  that  he  has  not,  but  has  set  It  completely 
aside,  upon  which  there  has  apparently  been 
some  difference  of  opinion,  docs  not  arise. 
According  to  plaintiff's  own  statement  he 
deposited  the  lum  tendered  in  a  bank  near 
Bm>tbbay,  in  which  place  Mrs.  Bryer,  the 
defendant,  resided.  But  he  deposited  it  in 
hia  own  name,  nor  did  he,  so  far  all  appears, 

J;ive  any  notice  of  such  deposit  to  the  de- 
endant  or  put  her  In  any  such  position  that 
ahe  could  have  obtained  tbe  money  on  mak- 
ing the  coaveyaace.  In  a  few  days  he  re- 
moved it  and  has  since  employed  it  in  hia 
own  busInesB.  ^Vhile  he  nad  this  sum  of 
$1,000  In  bis  business  and  other  Investments, 
and  could  have  paid  it  at  any  time  to  the 
dcfcndanta  on  Uielr  making  a  conveyance, 
and  held  himself  prepared  to  do  so.  no  sura 
was  deposited  or  set  apart  or  placed  at  tbe 
disposal  of  defendant.  While,  therefore,  he 
was  of  sufficient  financial  ability  to  have 
paid  the  (1,GOO  at  any  time,  the  sum  was 
treated  as  his  own  and  dealt  with  by  him  as 
such.  So  long  as  he  did  this  there  Is  every 
reason  why  be  should  p^  the  interest  upon 
it  from  November  1.  1867,  when  he  oewed 
to  hold  as  lessee,  aa  money  due  from  him  to 
the  defendant,  be  having  enjoyed  the  rents 
ftod  pRiflta  of  the  estate  while  be  thus  used 
it.  It  would  be  difficult,  probably  impossi- 
ble, to  determine  how  mucn  interest  or  profit 
has  been  made  by  the  plaintiS  from  the  use  of 
the  money.  Having  treated  the  sum  aa  his 
own  It  la  a  reasonaole  rule  to  adopt  the  rate 
of  interest  which  the  law  hv  fixed  when  none 
9L.R.A. 


has  been  stipulated  Ifsr.  The  decree  should 
therefore  be  modified  by  requiring  Uie  plain- 
tiff to  pay  iutereat  on  the  sum  ofll.GOO  frma 
November  1,  1887,  to  tbe  date  of  decree  on 
specific  perfoimance  by  defendants  of  their 
agreement  to  convey. 
Od  this  point  the  etaptioru  an  tuttained. 


Uaiy  KENT 
Bylvealer  BOTEWELL. 


chattels  belonslnff  to  hli  Intestate^  as 
(Oetobat  M,  UBOJ 

EXCBPTTONB  bj  defendant  to  the  Bnperior 
Court  for  Worcester  County  to  renew  ik^ 
judgment  for  plaintiff  In  an  action  of  replevin. 
Ovmvted. 

Tbe  goods  to  recover  .which  this  action  wa» 
brought  were  attached  by  defendant,  a  dq>- 
uty  sheriff,  aa  tbe  property  of  Peter  Wblt& 
Plaleiiff  brought  this  action  to  recover  poeaea- 
sion  of  tbe  goods,  claiming  tbat  they  were  a. 
portion  of  the  estate  of  her  deceased  husband, 
and  that  she  was  entitled  to  maintain  thia. 
action  for  their  possession,  iitltr  alia,  under 
the  title  which  she  acquired  aa  hia  adminlstis- 
trix.  Defendant  requested  the  court  to  dlreot 
a  verdict  in  his  favor,  for  the  reason  that  plain- 
tiff could  not  maintain  the  action  in  its  present 
form  bj  virtue  of  the  Utle  which  vested  In  ber 
as  admmlsiiatrlz. 

Tbe  court  refused  to  so  rule,  and  directed  • 
verdict  for  plaintiff,  whereupon  defendant  ex- 
cepted. 

Jfatri.  Bl»ekmer  Jb  T*wgh>n,  for  do- 
fend  ant: 

If  plaintiff  claimed  title  aa  admlnisttatriz  or 
brought  tbe  ault  in  tbat  capacity,  the  writ  and 
pleadings  should  have  abown  that  fact. 

Chltty,  PL  leth  Am.  ed.  226,  237;  Wflltama, 
Ezra.  ItlTS,  notf  x,  i. 

The  plaintiff  could  not  bring  this  suit  both 
as  an  Individual  and  as  administratrix,  because 
such  an  action  would  In  effect  Join  two  aep»- 
rate  parlies  aa  plaintiffs  whose  interests  wer* 
not  joint,  and  two  distinct  and  iucompatibls 
grounds  of  recovery. 

Wiiliami,  Exrs.  tapra;  Turing  v,  Jonu,  K 
T.  R.  ««;  ftwfey  v.  Aikin,  U  Barb.  114; 
Bulklfy  V.  Andrm*,  86  Conn.  S23;  OMself  V. 
Ytmon,  S  Mason,  SSSj  Frink  v.  Taylor,  4 
Greene  (Iowa)  196, 

The  piainliff  having  alleged  and  Introduced 
evidence  of  title  in  herself  peraonally,  and 
having  claimed  those  facia  at  the  ground  of 
action,  cannot  afterwards  change  such  action 
upon  the  court'a  ruling  that  ibe  has  fpiled  to 
prova  her  title,  by  claiming  title  aa  admlnia- 
tratriz. 

Maion  V.  Lord,  SO  Pick.  447-4S0;  Tate*  v. 
Kimmel,  B  Ho.  87. 

Mr.  L.  Emaraon  Bamoa.  for  plaintiff: 

The  cause  of  action  for  which  tbis  suit  waa 
brought  having  accrued  since  the  death  of  tfa» 


Ca&bt  V,  Smra. 


pUlDtUTs  iDteatete,  tbe  plalntUI  hu  a  rlglit  to 
malnUia  It  in  her  own  Oftma. 

Cronwell, Ein.  nnd  Admn.  §688;  IToltii t. 
Smith.  10  Eaat,  208;  Svdton  v.  Hiuiton,  Latch. 
814. 
Proof  of  title  in  th«  plaintiff  In  her  repr«- 
itBtiva  capacity  properly  supported  tbe  ilLe- 
iona  of  bet  decuntloQ  aa  against  a  wrong- 


M9. 

KnoirltoB,  J,,  delivered  the  opinioD  of  tlie 

To  mBintaln  ao  action  of  replevlD  for  goods, 
tbe  plaintiff  must  jn'OTe  bis  eeoeral  or  special 
'-  •*- — 1  and  »  tlfSit  to  Immediate 


proper^  i: 


Upon  causes  of  action  which  accrued  In  tbe 
Ufelliiie  of  the  testator  or  loiestate,  sn  execu- 
tor or  adminlalrntor  musi  sue  In  his  repre- 
sentMive  capacity,  but  In  general,  upon  those 
founded  on  tiaosactions  with  himself,  or  on 
lajuriea  to  property  occurring  after  his  ap- 
pc4ntment,  be  may  sue  in  liis  onn  name.  Tbe 
fact  that  he  is  accountable  for  the  proceeds  of 
tbe  suit  ■!  assets  of  Lhe  estate  does  not  neces- 
Mrily  preclude  bim  from  mainlaininc  an  action 
without  reference  to  his  offluial  relation.  The 
nle  bsa  generally  been  stated  to  t>e  that  for 
lolurles  to  property  committed  after  the  death 
of^tbe  Intestate,  an  administrator  may  and  prop- 
erly should  sue  as  an  individusi;  but  If  he 
cbooaea  to  make  his  claim  in  his  offlcinl  capac- 
ity tbe  action  will  lie.  2  Oreenleaf,  Bv.  10th 
ed.  g  888;  CaiiitU  t.  Burlej/.  8  Mc.  £50;  Foilir 
T,  Oorton,  6  Pick.  186;  BoUard  r.  bpeneer,  1 
T.  a  868;  Znoz  t.  mgdovi,  IS  Wis.  41S. 

It  has  sometimes  been  held  that  to  maintain 
trover  the  adminlstiaLoi  must  have  bad  actual 
pomession,  but  the  great  weight  of  authority  U 
now  otherwise,  tbe  action  being  made  to  rest 
on  his  right  of  property,  which  draws  after  it 
tbe  right  of  posaessioD.  Bollard  v.  Sjienetr, 
tupra;  Heili*  t.  Smith,  10  East,  298;  Graff  v. 
aieain.i  Hawks  (N.  C.)  IG;  Carter  y.  Etta,  11 
Rich,  L.  868;  Kerb]/  t.  <iuinn.  Rice,  L.  294. 

XJpon  an  appointment  of  an  administrator, 
tbe  property  of  his  intestate  Immediately  passes 
to  litm  by  relation  from  Ibe  time  ot  tbe  death. 
While  he  holds  in  autre  droit,  he  has  the  legal 
title  snd  may  at  any  time  make  an  absolute 
dUpoeitloD  of  tbe  propertv,  for  wbicb  be  Is 
accountable  on  bis  omdal  bond.  He  holds 
both  the  possession  and  the  property  sa  an 
individual,  although  be  holds  them  under  a 
kind  of  tnisL  An  unlawful  interference  with 
tbe  property  to  its  damage  Is  a  disturbance  of 
hb  possesdoD  for  which  he  may  sue  in  his  own 
name,  although  under  bis  trust  he  is  account- 
able for  the  damages  recovered.  In  like  man- 
ner It  sbould  be  rield,  when  a  plaintiff  must 
eatabllsb  a  title,  that  an  administrator's  right  lo 
tbe  chattels  of  the  intestste  Is  a  sufficient  prop- 
er^ for  the  maintenance  of  an  action. 

None  of  (he  caaes  which  have  been  brouebt 
10  oar  attention  refer  to  any  distinction  be- 
tween replevin  and  actions  for  Injuries  to 
property,  in  reference  to  an  administrator's 
rigbt  to  sue  in  his  own  name;  and  bis  right  so 
to  bring  ft  folt  In  replevla  baa  been  sustained 
by  dlract  adjodication  in  New  Tork  and  In 
9L.It.  A. 


Florida.  PmU  v.  Judge*,  g  Wend.  480; 
PatehmiY.  VMim,4Hlll,07;.Bnin«Av.A«n«A, 
8  Fla.  814. 

Tbe  property  of  the  plaintiff  as  adminlstra- 
Iriz  was  sufficient  to  enable  ber  lo  maintain 
her  action,  and  the  ruling  at  tbe  trial  was  cor- 
rect. 

Ske^tioni  ovtrrated. 


John  CASEY,  by  Next  Friend, 


Jabez  N.  SMITR 


I.  Tha  neBllff«»e«  of  the  ooatodlKa  of  ft 
ehild  too  ;ounK  to  be  cspalile  ot  oarlnc  tor  ItaoU. 
In  pennlttliiK  it  to  so  Impropeilr  attended  upon 
a  public  icroet,  will  be  Imputed  to  the  ohUd  In  a 
suit  b7  It  to  recover  damasea  for  Injuries  Inflicted 
upon  It  while  there  ttirougb  the  nesllKenoe  of  a 
third  person . 

Z,  Pennlttlnc*e^'lAtl"W7MV«oldto 
go  upon  a  pnblle  artroet  orowded  with 
vehicles  to  await  tbe  oomlOK  borne  of  Ua  father, 
which  Is  not  expeoted  For  at  least  Ofty  mlnntea, 
ac«>mpanted  OQlf  by  Its  brother  between  seven 
and  eight  feats  old  and  Its  slater  about  Ave  rears 
old.  Is  such  negligeooe  as  will  preclude  a  reoorery 
of  damages  by  theohlldln  case  It  Is  run  over  and 
Injured  t>y  a  third  penon,  the  clroumstanoea 
being  suoh  that  an  adult  In  Its  place  would  have 
escaped  unburt, 

(October  M,  18B0J 

EXCEPTIONS  by  plaintiff  to  a  Judgment 
of  the  Superior  Court  for  Suffolk  County 
la  favor  of  deieudant  in  an  action  brought  to 
recover  damages  for  personal  in  Juries  alleged 
to  have  resulted  from  tbe  negligence  of  defend- 
ant's servant.  OMrrvlti. 
.  The  case  sufficiently  amwats  In  tbe  opinion. 


HolUs  R.  Bailejr  for  defendant 

KnowltoBt  J.,  delivered  the  opinion  of  tha 
conrt: 

The  plaintiff  at  lhe  time  of  tbe  accident  was 
three  years  and  nine  days  old.    He  waa  run 


Nora.— That  neBllgence  of  third  party  cannot  lie 
Imputed  to  a  ohlld,  lee  nolei  to  Cleveland  Rolling 
HtU  Co.  V.  Oorrlgan  (Ohio)  S  L.  B.  A  88S;  Chicago 
atj  H.  Co. V.  Koblnson  (HI.)*  L.B.  A  tiS,wbere 
the  doctrine  of  Imputed  neKUsenoe  la  disouieed.  Bee 
also  Wymore  v.MahBBks  County  (Iowa)  fl  L.  R.  AAU, 
where  It  IB  held  that  the  right  of  recovery  1q  favor 
ol  tbe  eetate  of  a  child  killed  by  another's  neirll- 
genoe  Is  not  affected  by  the  fact  tliat  the  parent* 
who  are  entitled  to  bis  estate  by  Inberitanoe  con- 
tributed to  the  accldenL  In  this  case  It  was  held 
that  the  oontrlbutory  ncffllsence  or  wrongful 
act  ot  the  parent,  without  voUCIon  oe  the  pert 
of  the  Infant,  !■  nol  Imputable  to  him.  The  case, 
while  It  approves  as  a  better  rule  the  suthorltla 
which  oppose  the  doctrine  ot  the  principal  case, 
goes  on  to  say  tbat  while  such  netrUsence  would 
prevent  a  reoovery  by  the  parent!  In  ibelr  own 
right,  yet,  wltere  the  child  was  fiee  from  fault, 
tbough  the  parents  by  their  neitligeiioe  oontrlbuted 

to  ltsdealb.that  would  not'       ' '- 

deny  his  eatate  relief. 


See  s 


1   11   I.,   R.  A. 


;   12  L.  R.  A.  268. 


>eo 


Rnom  IsLAiTD  Suprbkb  Coubt. 


JULT, 


over  on  apnbllostTHt  Inkcrondedpart  of  tbe 
CItf  of  Boston,  and  the  ]utj  bave  foaad  to 
■ubBhtnce  that  the  accident  wbb  caused  wholl; 
or  In  part  by  his  failure  to  ezerdse  such  caie 
BS  an  adiin  perwn  of  ordinarf  prudence 
vould  bave  Bierdaed  under  like  clrcumatBDcea. 
That  fact  would  not  prevent  bis  recoTerj  if  he 
naB  of  such  age  and  ialellif^nce  Ibat  he  could 
properly  be  alone  on  the  street,  and  if  he  used 
the  ordiaaiy  care  of  boys  of  bis  age;  but  if  he 
was  too  young  t«  take  care  of  btnuelf.  and  nas 
neeligenlly  permitted  t«  be  on  the  street,  and 
If  Ee  was  hurt  when  an  adult  in  his  place  would 
not  have  been,  tlie  negligence  whereby  he  came 
there  would  t>e  held  to  have  contribated  to  the 
accident.  In  snch  a  case  bis  presence  there 
wonld  be  a  cauBe,  and  not  merely  a  condition, 
of  the  accident.    If  a  child  la  too  young  to  be 


■nit  to  recover  for  an  injury  caused  by  the 
negligence  of  anotlier,  if  his  ousiodian  was 
guilty  ot  negligence,  that  negligence  is  im- 
puted to  him.  Ooltint  v.  South  Boifn  S.  B. 
Oo.  14a  Mass.  314,  a  New  Bog.  Bep.  fM8;  OtJ- 
bon*  T.  Wiaiamt,  13Q  Mass.  SSSj  XyneA  r. 
Smith,  104  Mass.  67. 

In  the  present  case  tbe  Judge  ruled,  in  effect, 
Ibat  the  plaintiff  was  too  young  to  be  capable 
of  taking  care  of  himiielt  on  a  street  crowded 
with  Tcbicles,  and  tbat  liis  motber.  who  was 


His  mother  voluntarily  permitted  liim  to  go 
upon  the  street  attended  by  no  one  but  his 
brother  seven  yean  and  nine  months  old,  andhla 
eisterflreyeaisuidfourteendaysold.  Itwason 
the  thirteenth  d^  of  Horcb,  and  the  weather 
was  clear  and  coltL   She  lived  on  a  narrow  street 


twenty-flve  or  thirty  feet  wide  between  the  curb- 
■tones,  and  has  sidewalks  about  eight  feet  wide. 
She  let  ttie  three  children  go  out  at  about 
twenty  minutes  past  five  o'clock  in  the  after- 
noon to  await  their  father's  coming  home  from 
work.  Their  father  testified  that  be  was  ac- 
customed to  come  home  from  his  work  by  way 
of  B.  Street  at  about  ten  minutes  past  dx 
o'clock,  and  that  he  had  frequently  met  his 
children  waiting  for  bim  on  B.  Street  or  Bolton 


Street,  and  that  be  and  the  plalntliTs  mother 
knew  Ibat  B.  Street  "at  this  time  of  the  day 
was  usubUt  crowded  with  teams  of  Tarlooa 
kinds." 

The  question  presented  by  tbe  exceptions 
1b  whether  on  these  facts,  which  were  all  un- 
disputed, the  Jury  could  properly  have  been 
permitted  to  And  that  the  plaintiff'B  mother 
was  in  tbe  exercise  ot  due  care  in  allowing  him 
to  go  upon  the  street.  It  li  to  be  noted  tbstbe 
went  out  with  bis  brother  and  sister  Ofiy 
minutes  before  his  father  was  expected  to  re- 
turn. His  motber  must  be  presumed  to  have 
known  the  disposition  itnd  nabita  of  children, 
and  to  bsve  expected  tbat  they  would  occupy 
themselves  for  nearly  an  hour  on  the  street  as 
children  would  naturally  do.  What  she  did 
was  equivalent  to  telling  them  to  go  out  and 
play  on  the  street  until  their  father  should 
come  home.  It  was  very  different  from  a 
direction  to  them  to  go  togelhra  to  a  designated 
place,  and,  after  doing  an  errand,  directly,  to 
return.  She  knew  th^  muat  occupy  tnem- 
Belvea  in  some  way  for  tlf^  minutes,  and  that 
tbeywera  to  be  upon  a  street  crowded  with 
teams.  It  cannot  be  argued  that  tbe  girl  five 
years  old  could  assist  in  tbe  care  of  the  plaintiS. 
Her  presence  would  Increase  rather  than  di- 
minish the  probability  of  accident.  There 
could  have  been  no  reaaooable  ground  for  ex- 
pecting tbat  Ibe  older  bc^,  for  to  long  a  dme, 
would  exerdse  the  coDitMit  and  efficient  sur 
pervlalon  and  oontnl  of  the  plalntiS  which 
would  be  necessary  reasonably  to  s ■-'- 


„.  in  that  way  if  sent  on  an  errand  a  little  dis- 
tance along  tbe  street,  the  mother  must  have 
known  tbat,  if  sen  t  out  to  pass  their  time  for  an 
hour   each  would  soon  inaM  upon  having 

freedom  of  movement. 

The  case  differs  materially  from  all  those 
dted  by  tbe  plaintitra  connael,  and  a  majority 
of  the  court  are  of  opinion  that  there  was  no 
evidence  Ibat  the  motber  of  tbe  pialntlff  was 
in  the  exercise  of  due  care  In  permitting  him 
to  go  on  the  street  for  so  long  a  time  without 
making  better  provisions  to  secure  his  latetf. 

Exemption*  oterrvUd. 


RHODE  IBLAin>  SUPREME  COURT. 


FIFTH  NA-nONAL  BA2TK 

e, 

PROVIDENCE  WAREHOUSE  CO. 


I.  AwajrMlMnua^AnirtM>luMg:lT«na.r^ 
satot  toe  eggm  in  oases  wllliout  any  dlstln. 
mBblnj  marks,  but  whJoh  he  «an  tdentlfr,  and 
whioh  are  stated  In  the  receipt  to  be  subieot  to  the 
order  of  a  third  peison.  wtio  has  made  advanoea 
on  them,  ai  the  waiehoosemaa  knows  tiem  the 
oourae  ot  business,  Is  liable  to  tbe  third  person  hi 
ease  he  delivers  them  to  the  depositor  without  an 
order  from  snob  pareon,  aHhouBh  be  letatos 


S.  Then 

by  the  holder  of  a  warehouse  receipt,  for  egn  on 
whlob  be  has  made  advanoes,  against  the  wai*- 
houseman  who  has  deUvtrei]  the  agga  to  the  de- 
positor, la  the  amount  of  tbe  loan  wHh  Interart, 
If  this  li  lea  than  the  valne  of  the  eexs. 
(jniri&ieeoj 

ACTION  to  recover  the  value  of  certain  eggs 
which  had  been  depoeiled  with  defendant 
BObfect  to  plaintiff'B  order,  and  which  wen 
aftOTwards  delivered  to  the  depositor  without 
an  order.    Jndgmmtforplainliff. 
The  facts  are  fuUy  stated  In  tbe  opinion. 
Mr.  immem  K.  IUpl«r  fur  plaintiff. 
Meurt.  Staphan   A.  Oo»k«,   Jr..    and 
Louis  Ih  *f»g»n  for  defendant. 
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StlnsBBi  J.,  dellTered  tbe  opinion  of  tbe 

AlvenoD,  a  produce  dealer  to  FroTldence, 
bonowed  of  the  plalnttll  the  nim  of  (1,950 
upon  a  warehouse  receipt  of  the  defendant, 
Which  read  aa  follows: 


h  Nat.  Bank,  three 

"""■•  hundred  and  ninety  (890) 

ca.  egn.    To  be  dellTered 

acooraiDg  lo  tbe  lodoree- 

itoi«d  m  B^Mon  a  r«J!^??r>L"?!y  •? 


■•the „ 

Ution  of  Ihla  receipt,  and 
on  pavment  of  the  charge 
p^aUe  thereon. 

S.  J.  Foater,  Hgr. 

Then  w«ie  no  diitlngulshlng  marks  on  tbe 
casa  of  eggs,  and  none  noted  In  the  maTgin  of 
the  receipt-  bat  (be  eggs  were  placed  by  tbem- 
■elvea  Id  Itie  defendant's  lofL  AItctsod  bad 
othra  eggs  in  the  warebonae,  some  of  nhich 
maj  have  been  atoied  with  tbeaei  but  thli  lot 
«af  ipeclall;  known  to  the  manager  and  mtt- 
ants  of  tbe  warebonae  from  the  fact  lliat  a 
poHion  of  it  got  wet  when  tlie  defendant  was 
putting  It  into  tbe  warehouse.  November  1, 
1888,  the  defendant  delivered  these  egga  to  Al- 
veraon,  descritdngthem  by  the  readpt  number 
SI  75,  receiving  tbe  storage  feea,  and  giving  re- 
ceipt therefor,  aflerwarda.  The  pTalntifl  sue* 
to  recover  the  value  of  tbe  egga.  Tbe  defend- 
ant contend!  that,  having  kept  other  cases,  of 
Alverson't  eggs,  subject  lo  the  plaintiff's  order, 
tt  had  the  right.  In  the  absence  of  distinguishing 
marks,  to  deliver  the  eggs  slored  under  this  re- 
ceipt, and  hence  la  not  liable  for  inch  delifeiT 
without  tbe  plalntUTa  order.  To  support  thu 
propoeition  the  defendant  cites  the  following 
cases:  Dotty.  Olm*Uad,Ml\l.  IK.  41  HIM- 
PrtOiM  T.  Wi^mwoa,  109  Ind.  4S7,  7  West. 
Bep.  71;  Bk4  y.  Sixon,  07  Ind.  90;  National 
BaA.  Bank  r.  WHder,  84  Htna  140. 

These  are  cases  where  grain  was  deposited, 
according  to  usage.  Id  common  bulk,  being 
neceeMrfly  Indistfoguishablc;  and  the  severd 
depoeiloTs  were  held  to  be  tenants  In  common 
of  tbe  common  stock.  Consequently,  In  tbe 
flnt  case,  losa  by  diminution  or  decay  waa  to 
be  borne  orv  rata;  In  tbe  second,  where  there 
was  a  mingling  with  grain  of  the  warehouse- 
man, who  was  publicly  selling  and  shipping 
from  the  common  masa,  anapparenCownersbip 
and  authority  to  sell  was  conierred  upon  him, 
■0  that  the  depositor  was  estopped  to  assert  title 
againat  an  Innocent  purchaser  in  tbe  usual 
coune  of  bnatoes*;  in  the  third  case,  where  the 
warehouseman  sold  In  the  same  manner,  leav- 
ing enough  10  supply  the  deposllor.  the  bail- 
ment continued,  and  the  warehouseman  was 
not  liable  for  loss  from  an  accidental  Are, 
without  negligence.  These  cssea  are  therefore 
quite  different  from  the  case  at  bar,  and  depend 
upon  very  different  considerations,  aside  from 
tbe  different  point  involved.  ItisobvIouBtbet 
grain  in  an  elevator  U  practically  incapable  of 
distinctltm,  and  can  hardly  be  stored  without  I 
OL.B.A. 


commlnKling.  But  It  is  not  so  with  merchan- 
dise packed  In  case*.    Jones,  Pledgee,  6  808. 

The  warehouseman  can  place  them  In  sep- 
arate lots,  or  he  can  mailc  tbem  with  lite  nunw 
her  of  tbe  receipt. 

Oardintr  v,  Buydam,  7  N.  T.  &S7,  dted  by 
tbe  defendant,  was  a  suit  in  trover  between  two 
holders  of  receipts,  which  covered  more  floOr 
than  the  depositor  had  In  store,  the  defendant'a 
receipt  being  prior  in  date.  It  was  held,  as 
there  had  beennodellve^by  separation,  marks 
or  otherwise,  tbe  plaintiff  showed  no  title  to  the 
spedBc  property  sued  for:  and,  treating  the  r»- 
celplB  as  aireemeoa  to  deliver,  tbe  defendant 
hadaacoodaright  to  the  flour  as  tbe  plaintiff, 
Jiidg»  Oomstock,  who  was  counsel  tea  tbe  t» 
spondent  In  that  case, 'afterwards  held  in  Eim- 
berlg  T.  PuteUn,  19  K.  Y.  830,  also  a  suit  bi 
trover  between  purdiasen  from  a  depositor, 
upon  a  sale  of  grain,  that  separation  from  a 
mass, 'indlsUngutehablelnquslflyor  value,  waa 
not  necessary  to  pass  title,  when  the  Intention 
so  lo  do  U  otherwise  clearly  manifested. 
Neither  of  these  cssea,  though  growlog  ont  of 
warehouse  receipts,  throw  any  light  upon  the 
UaMltty  of  a  warehouseman. 

In  the  case  before  us  the  eegs  were  delivered 
without  an  order  from  tbe  plaintiff,  with  full 
knowledge  that  they  were  covered  by  the  re- 
ceipt, which  Btlpulated  they  were  lubject 
to  the  plalntUTa  order.  It  Is  ursed  In  Jostlfl- 
oaUon  tbat  these  eggs  wen  ont  of  cold  storage^ 
and  other  ena  were  kept  In  cold  stonge  to  an- 
swer the  remipt  To  thU  the  plaintiff  replle* 
that  the  ^gs  covered  by  this  receipt  were  faU 
eggs,  fresher  than  the  others,  and  of  greater 
value.  However  thU  may  have  been,  we  think 
It  is  clear  that  Ibe  plaintiff,  under  this  receipt, 
baa  the  right  of  a  bailor,  and  is  not  bound  to  re- 
ceive other  property  of  this  descrlptttm  in  place 
of  lis  own,  when  the  bailee  has  intentionally 
delivered  fttoanother.  The  transferee  baa  tba 
rleht  to  Buppoaa  that  the  described  property  U 
held  subject  to  his  order.  How  is  he  to  know 
that  the  warehouseman  has  mingled  it  with 
other  like  property,  so  aa  lo  be  IndistlDeulsh- 
able  from  It,  If  aucb  were  the  caseT  Surely 
tbe  warehouseman  Is  bound  to  some  degree  ot 
care  and  responalbility  to  enable  him  to  deliver 
what  he  recdvaiL  If  ft  1*  enough  that  he  de- 
liver anything  answering  the  same  general  de- 
scription, a  warehouse  recdpt  is  indeed  a 
precarious  security.  The  delivery  to  Alveraon, 
who  deposited  the  eggs,  ts  no  defense,  since  l^- 
Its  contract  the  def^dant  assumed  the  obliga- 
tion to  deliver  only  upon  theorderof  (he  plain- 
tiff, knowing  from  the  course  of  business  that 
the  plainCiif  bad  advanced  money  upon  the  re- 
ceipt. Tbe  case  (berefore  diffen  In  this  re- 
spect from  Parker  v.  Lombard,  100  Mass.  405, 
cited  by  the  defendant  That  was  a  suit  in 
trover  by  the  holder  of  a  receipt  ualnst  the 
purchaser  of  a  warehouse,  who,  without  no> 
Uce  or  knowledge  of  the  receipt,  and  upon  b- 
formation  given  by  bia  predecessor,  bad  noti- 
fied tbe  apparent  owners  of  the  cotton  to  take 
tt  away.  It  was  held  that  be  was  not  liable  to 
tbe  plaintiffs  for  a  conversion  of  tbe  property. 
He  had  no  contract  with  the  plaintiff,  and  had 
been  guilty  of  no  negligence  in  trylngto  asoer- 
tain  toe  ownerahip  c3  the  property.  The  case, 
however,  is  instructlTe,  because  it  recognises 
the  rule  that  delivery  to  a  wrong  person  is  in 


isaa 


Rbodb  lai-iHD  Sttpubub  Court. 


Itseif  s  converrioD  Ijy  a  bailee.  Upon  this  point 
tbe  oplDioD  quotes  the  laoKuage  of  Mr.  Jvitiee 
Buller  In  S;/alt  v.  Hay,  4  T.  R.  360:  "If  one 
man,  ffho  la  intrusled  vlth  the  goods  of  anoth- 
er, put  Ihem  into  tbe  bands  of  a  third  person, 
coQtiaiy  to  orders.  It  is  a  conversion," — which 
I0  the  claim  of  ibe  pUIotlCF  In  tbe  case  at  bar. 

Bank  of  Rome  t.  HaidUm,  IS  Lea,  216,  Is 
neater  in  point.  There  receipts  had  been  given 
for  Iron,  nol  identified,  from  which  the  ware- 
bouaeman  bad  allowed  the  depoEltor  to  take 
parts,  and  afterwards  to  restore  tbe  quantitj 
taken.  In  a  suit  between  tbe  creditors  of  the 
depositor  and  tbe  holders  of  the  receipt,  the  lat- 
ter claimed  title  to  tbe  whole,  and  the  court  al- 
lowed It  upon  tbe  ground  that,  in  effect,  there 
bad  been  an  uDautborized  loan  of  tbe  Iron,  for 
whlcb  the  receipt  holders  could  have  recovered 
thevalue,  ft  it  bad  not  been  replaced;  liavlng 
been  replaced  before  tbe  rights  of  otbais  Inter- 
vened, It  Inured  to  the  benefit  of  tbe  receipt 
holders,  who  had  the  right  to  ratify  and  adopt 
tbeanautborlzedact. 

FargiuoTi  v.  Nerthern  Bank  of  Kentucky, 
14  Bush.  550,  fa  an  elaborately  considered 
case,  which,  like  most  of  Ibe  cases  od  ware- 
botiae  receipts,  Involvea  tbe  question  of  title 
in  the  holder  of  the  receipt  There  it  was 
held  that  a  receipt  for  a  number  of  hams, 
procured  by  tbe  owner,  wbo  had  a  larger 
number  In  store,  without  separation  or  dis- 
tinguIshlDg  marks,  carried  no  title  for  want 
of  delivery.  In  criticidng  ftinin-fy  v.  Fatchin, 
tapra,  tbe  court  aujrEesIed  that,  as  the  vendor 
In  thst  case  thought  newaieelling  ell,  the  near 
approach  lo  the  entire  quantity  may  have  in- 
fluenced the  court  In  holding  tbe  defendant 
liable  for  conTersion.  Tbe  case  (Uffers  from 
the  one  before  us.  Here  there  la  no  queslian 
of  delivery;  the  receipt  was  not  for  part  of  a 
larger  bulk,  but  for  a  specific  lot,  deposited  at 
the  time  ot  tbe  receipt,  by  acceptance  of  tbe 
bill  of  lading  and  removal  from  the  can  by  the 
defendant  to  its  warehouse. 

SUwart  V.  Phanit  Int.  Oo.,  9  Lea,  104,  Is  al- 
most Identical  with  tbe  case  at  bar.  There  re- 
ceipts were  given  for  forty  bales  of  cotton, 
"Marks  various,"  deliverable  only  upon  the 
Indorsemeut  of  tbe  secretary  of  tbe  Phmnii 
Insurance  Company.  Upon  the  failure  of 
Vaugbac,  tbe  depositor,  the  warehouseman  no- 
tified the  secretary  that  creditors  of  Yaugban 
were  replevying  tbe  cotton  then  in  store,  and 
requested  him  to  take  forty  bales,  lo  secure 
the  company,  or  to  defend  the  replevin  aulL 
Tbe  secretaiy  Inquired  if  he  had  the  same  cot- 
ton that  was  on  hand  when  tb£  receipt  was 
given,  and,  upon  being  informed  by  the  ware- 
houseman that  he  bad  not,  the  secretary  de' 
cllned  tu  have  anything  to  do  with  Ibe  matter. 
At  Uie  maturity  of  the  note,  for  which  the  re- 
ceipt was  security,  the  company  demanded  the 
COIIon,  or  Its  v^ue,  and  Iben  brought  suit 
Tbe  court  held  that  the  reoelpt  was  a  contract. 
Testing  the  right  lo  the  particular  forty  bales 
in  the  company.  Parol  testimony  was  offered 
lo  show  that  the  receipt  was  not  to  cover  any 
parllculnr  forty  bales,  but  that  the  warehouse- 
man was  to  keep  on  hand  as  much  aa  forty 
ba1es,ofthesame  value,  belonging  to  Vaughan, 
aubject  to  tbe  receipt.  This  evidence  was  re- 
jected upon  tbe  ground  that  its  effect  would  be 
to  show  Bu  ludependrait,  ctdlateral  agreement, 
9L.R.A. 


therefore  recovered  (he  value  of  the  ci 

Bo  in  Bale  v.  Milwaukee  Boek  Co.,  8B  Wis. 
483,  it  was  held  that  a  warehouse  receipt  was 
a  contract  binding  the  receiptor  to  safely  store 
and  deliver  tbe  same  goods  to  tbe  holder  of  the 
receipt,  except  in  those  cases  where  there  is 
some  express  agreement  or  known  usage  of 
trade  which  shows  that  tbe  parties  otherwise 
intended.  Dixon,  Ch,  J,,  says:  "  The  mean- 
ing of  this  [receipt]  clearly  Is,  that  the  same 
Bftv-four  barrels  received  In  store,  and  de- 
scribed as  ■  mess  pork,"  are  deliverable  or  to  be 
delivered  to  tbe  bearer  of  the  receipt,  on  return 
of  the  same  and  payment  of  storage;  and  tbe 
warehouseman,  not  leas  than  tbe  ship  owner  or 
carrier,  is  bound  to  deliver  tbe  identical  goods 
receivcnj  in  fulfillment  of  his  contract."  Con- 
sequently the  warehouseman,  having  delivered 
the  same  barrels  which  he  received,  was  held 
not  to  be  liable,  althongb  they  did  not  Id  fact 
contain  mess  pork,  but  only  salt,  as  he  acted 
In  good  faith,  and  was  ignorant  of  the  contents 
of  the  barrels. 

In  Ooodtein  v.  Seanndl,  6  Cal.  B41,  tbe  court 
held  that  tbe  defendants,  being  warehousemen, 
and  having  given  their  storage  receipt  for  a 
specific  number  of  barrels  of  pork,  could  not 
set  up  tbe  want  of  segregation  lo  avert  their 
liability;  that  by  their  receipt  they  charged 
tbemsdvea,  and  were  estopped;  that,  if  aware- 
houseman  would  protect  bimaelf  from  liabllitT 
In  Huch  casea,  he  could  do  so  by  deecriblog  Iha 
goods  as  part  of  A  larger  lot,  and  uoseparaled, 
or  In  bulk  with  the  gooda  of  othen,  which 
would  give  notice  toany  transferee  of  the  ware- 
house receipt  of  the  condition  of  tbe  goods,  and 
enable  bim  to  use  necessary  diligence  in  obtain- 
ing the  title  to  specific  property.  See  also 
l/ehUnhein  v.  Sotlon  <i  P.  B.  Go.  11  Gush.  70. 
We  think  tbe  plaintiff's  claim  in  this  ca«.  to 
hold  tbe  defendant  responsible  for  the  aame 
goods  covered  bv  the  receipt,  is  sustained  both 
by  principle  and  authority,  Tbe  contract  is  a 
plain  one,  which  must  be  answered  according 


the  order  of  tbe  plaintiff  three  hundred  and 
ninety  cases  of  eggs;  yet,  unmindful  of  said 
promise,  tbe  defendant  delivered  tbe  seme  to  a 
person  unaulhorized  by  the  plaintiff,  wbeitby 
the  plaintiff  lost  said  eggs,  and  the  defendant 
became  liable  to  pay  for  the  same  on  request. 
The  suit  is  upon  contract,  and  properly  so,  al- 
though the  gist  of  the  action  is  the  wrongful 
delivery. 

Judge  Cooley  (Cooley,  Torts,  81)  lays  down 
tbe  rule  Uiat  where  a  toit  Is  a  breach  of  duty 
arising  out  of  a  contract,  tbe  action  may  be  In 
tort  or  for  Ibe  breach  of  tbe  contract.  Taking 
tbe  case  of  a  common  carrier  as  an  illustration, 
he  says:  "Thus,  for  tbe  breach  of  the  genend 
duty  Imposed  by  law  because  of  tbe  relation, 
one  form  of  action  may  be  brought,  and  for 
tbe  breach  of  contract  another  form  of  action 
may  be  broughL  Other  bailees  of  property 
occupy  a  slniilar  position;  they  assume  certain 
dutiesin  respect  to  the  property  by  receivlnglt," 

As  to  tbe  dsmages,  tbe  defendant  conlenda 
that  tbe  plaintiff  should  have  made  damand  for 


Natiodu.  Bank  or  Cokmbbcs  t.  Chicago,  B.  dk  N.  R.  Co.  Mt 


'tiie  eggs,  and,  bavlDg  made  none  before  milt, 
themeasore  of  damages  U  Ibe  value  of  tbe 
~tgga  at  tlie  date  of  the  suit,  viz.,  March  11, 
IBW,  at  nhlch  time  the  e^tgs,  If  kept,  would 
have  spoiled.  !□  action  of  tort  the  rule  Is  Lhat 
the  plaintifT  Is  entitled  to  the  value  of  tbepiop- 
-ertj  at  tbe  lime  of  tbe  convenlon.    It  amounts 


-of  aootber  without  authoritv,  or  pals  it  out  of 
bit  power  to  return  It,  or  deala  with  it  in  a 
manner  subverslTe  of  the  dominion  of  theown- 

-«r.  Donahue  v.  Sfitpjm,  16  R.  L  4GS,  IS  New 
Eng.  Bep.  86fl. 

In  Bucb  cases  a  demand  ti  not  necessary. 
'When,  therefore,  the  suit  is  in  assumpsit,  we 
Me  no  reason  tor  requiring  a  demand  after 
proof  of  the  fact  of  converaioD,  norformalciDg 


tbe  rule  of  damages  depend  upon  a  demand. 
Both  tbe  breach  of  the  contract  and.  tbe  con- 
version were  complete  upon  the  unauthorized 
delivery  of  the  goods.  See  Jones,  Pledges, 
§S  430,  674;  LiehUrHiHn  v.  Botton  *  P.  R.  Co. 
11  Cusb.  TO;  Neueon^Suehanaa  Co.  v.  Boa- 
kett,  14  Bush,  658;  Firtt  Nat.  BaiA  of  Lovi»- 
viOtY.  Boyir.  TSEj.  42. 

Tbe  rule  of  damages  should  be  substantfallv 
the  same  in  either  form  of  action.  But  In  tbla 
case  the  plaintiff  bad  only  a  special  property 
in  the  eggs  as  pledgee;,  and,  delivery  hav- 
ing been  mode  to  the  pledgor,  the  measure  ot 
damages  Is  the  amount  of  the  plaintiff's  loan, 
with  interest.  It  appearing  in  evidence  that  the 
value  of  the  property  at  the  timeof  theconvet- 
Bion  exceeded  that  amount. 


MINNESOTA  SUPREME  COCBT. 


NATIONAL  BANK   OP   COMMERCE. 


SAME,  Bapl., 

WISCONSIN  CENTRAL  CO.,  Appt. 

■CHICAGO,    BURUNQTON    A    NORTH- 
ERN R   CO.,  Sapt., 

L.  T.  80WLE  ELEVATOR  CO.,  Appt.. 

WISCONSIN  CENTRAL  CO.,  BMpt.. 

SAME,  Appt. 

(....Mtnn.....) 

1.   A  dieck  on  a  bank  la  not  pay^Mnta 

but  la  only  so  wban  ttie  numej  la  reoelved  on  ic 


and  tbeni  Is  no  presumption  thata  creditor  takes 
a  cbeok  In  ibaolute  payment  arising  from  tlM 
mere  tuot  that  he  ■ooepls  It  from  Ids  debtor. 

£■  Wb«r«Kooda»reaoUfbrcaab<md^ 
liTeiTt  and  paTment  ia  mado  hy  tlM 

purrtiaenr  by  oheck  on  his  banker,  suiA 

payment  ts  only  oondltlonsl,  and  thn  deUvary  of 
the  goods  also  ool;  conditional;  and  II  Iha  oheek 
on  due  preaantatlon  Is  dishonored,  tbe  vendor  mar 
retake  the  ooods.  even  from  an  Inaooent  sub- 
vendee  for  value,  anlem  he  bas  been  truilty  Of 
such  neelltrenoe  or  laches  as  would  equltablf  es- 
top blm  from  SO  doing. 
8>  BlU  of  btdlns  not  condnalTa.  HM, 
also,  in  Bcoordance  oltb  the  decisions  of  the  (ed- 
eral  oonrtaaod  the  great  wetght  of  authorltTelsa- 


UoTU 


shipping  agent  of  a 


d  bjB 


gllrotMl  oompsjiT  or  Other 
inut  receiving  the  goodi 
named  hi  It  for  tranaportatlaD,  Impoaea  no  UabU- 
lt7  upon  tbe  ourler  even  to  an  Innooent  oon- 
Bl«nee  or  Indoisee  for  value,  and  that  tbe  carrier 
la  not  estopped  b7  ttaeatatemeota  In  the  bill  from 
shoving  Uiat  no  goods  wer*  In  fact  reoalved  for 
b«nsportatloa. 


Kon.— .^eecpCanM  of  elweic,  not  tpso /oeto  poynunt. 

Tbe  giving  of  a  negotiable  security  by  ttie  debtor 
onlr  operates  as  a  aondlUonal  payment,  anless  the 
parties  szpressl7  or  Impliedly  agree  to  oonaldeT  It 
-as  an  abaolnie  payment.  Bruirman  v.  HoQulra,  81 
Ark.  740;  Hunter  v.  Uonl,  »e  Pa.  l&i  McNeil  v.  Uo- 
OBmley,al'ex.lnL 

In  Boitend  a  negotiable  seonrlty  given'f or  an  ex- 
WlDgdebtls  a  cx>ndltloDal  payment  of  the  debt, 
thaoondmonbelng  that  (he  debt  revives  If  tbese- 
-wnltytanotnallaed.  Cunle  v.  Uisa,  L.  B.  10  Ezoh. 
UK.  • 

PriBM  fade  It  Is  to  be  considered  u  a  oollctaral 
or  additional  security,  but  by  express  agreement  It 
may  be  a  satMaoUoD  and  a  bar.  Day  v.  Thompson, 
«  Ala.  taa;  BUI  V.  TKMer,  ■  Conn.  SS. 

Tbe  mace  aooeptanee  of  a  negotiable 
tot  a  debt,  whether  on  a  negotiable  Ins 
not,  is  not  per  as,  without  a  distinct  agreement  to 
raoelra  it  as  luoli,  payment  uf  suob  d<-bt.  Johnson 
V.  Bank  of  North  America,  S  Robt.  NO;  Porter  v. 
Talooct,  lOow.SM:  01oouv.itntbbone,SWend.4H); 
Ciomweil  V.  Lovett,  1  HaU.  U;  Lovett  v.  Comwell, 
B  Wend.  S»,  Vail  *.  FiHier,  t  M.  T.  SU;  Kobbl  v. 
CnderhUI.  S  Sandf.  Ch.  ZH.  T  N.  T.  Cta.  L.  ed.  85L 

Ibe  aooeptanoa  by  a  creditor  of  a  certlfled  check 
tuna  his  debtor  does  not  Ipso  fatto  oonsUtuts  a 
-tL.B.A. 


payment  of  the  debt.    Bot 

Nat.  Bank,  T  L.  K.  A.  UZ,  IS)  Ind.  IS. 

On  tbe  asumptlon  that  the  check  would  be  paid, 
the  treasurer  of  an  asylum  sent  a  receipt  (or  tha 
amount  of  tbe  ludetitodQess.  The  cheok  did  not 
tbeceby  become  payment.  Thomas  v.  Wsatohsat^ 
County  Supia.  IIS  N.  T.  St:  Burkhalter  v.  Beoond 
Not.  Bank  of  Brie,  U  N.  T.  IK. 

A  forged  oheck  received  in  payment  for  personal 
property  sold  will  not  prevent  tha  seller  from  ro- 
ocverlng  thooonslderaUcn.  Springer  r,  Hubbard, 
m  He.  W». 

Payment  by  check  only  a  conditional  payment  of 
the  debt-  See  nets  to  Bom  v.  Indianapolis  SIxwt 
Nat.  Bank  (Ind.)  T  U  a  A.  4U. 

Biaof  lodina 

The  receipt  of  tbe  goods  Ilea  at  the  foundation  of 

the  contract  to  carry  and  deliver.    If  no  goods  ate 

actually  reoelvi!d,  there  can  be  no  valid  conbaotto 

carry  or  to  doUvei.    PoUard  v.  Ylnton,  lOB  U.  S.  1, 

ieued.  see. 

Where  a  bill  of  lading  was  alven  by  mlstaka  for 
goods  not  actually  shipped,  there  can  be  no  lien  for 
nondelivery  of  the  gouda.  King  v.  The  I^dy 
Franklin  ("The Lady  Franklin")  nU.a.IWalLUgt 
UL.ed.«et. 


>  aleo  21  L.  R.  A.  763;  23  L.  R.  A.  eu. 


MnrKBfioi^  Bdpbsmb  Coukt. 


Av«.r 


4.   Tba  flMttluht  Kooda  were  tek«n  from 
the  poBie— Ion  of  tbe  earrler  bf  one  hav- 

Ing  titib  paramouiit  to  that  of  the  oonalgnor  !•  k 
■rood  defeoaatoan  aotloubrtbe  ooDslgnee  orlD- 
doTsee  ol  the  t>lll  of  lading  for  the  nODdeUverr  of 
the  propertT. 

(AuBUat  B.  iseo.) 

APPEALS  by  defeodaiiti  In  tbe  flrat  two  ac- 
tions from  judgments  of  the  Dislrict  Court 
for  Hennepin  County  in  favor  of  pl&lntlO  In 
actions  brought  to  recoTer  damages  for  the 
DondellTeij  of  certain  wheat  In  accordance 
wftb  defendBDls'  billsof  lading,  and  bj  derend- 
ant  In  the  otlier  two  actions  from  orders  of  tbe 
same  court  denving  its  motion  for  new  trlala 
aflei  verdicti  dliecCed  agahist  it  In  aclions 
brought  to  recover  damage*  for  an  alleged 
wrongful  conversion  of  the  same  wbeat.    Se- 


■  are  auffldenUf  atated  In  tho  opin 


wrongfu 

The  a 
Ion. 

Meun.  Tonng  ft  Uyhtner,  for  the  Chi- 
cago, Burlington  &  Northern  R.  Co. : 

The  two  prerequidtes  to  a  completed  sale  are, 
first,  that  the  vendor  pat  the  goods  Into  that 
■hape  In  which  the  purchaser  is  bound  to  ao- 
cept  them,  and  second,  ttiat  evervtbing  Is  done 
to  the  good*  neceesar;  to  ascerlatn  the  price,  as 


■ale  existed.    The  buyer .     . . 

his  check  for  the  price,  oblaiDed  his  receipted 
Invoice,  and  assumed  dominion  over  the  prop- 


was  not  bound  to  send  the  goods  to  the  vendee, 
but  deliver;  w&s  complete  on  the  carg  at  the 
elevator,  on  the  giving  of  notice  to  tbe  purchas- 
er of  tbe  place  of  storage,  which  occurred  on 
September  11. 

Beajamin,  Sales,  Bennett's  ed.  pp.  649-654, 
6  679i  lUinoit  Cent.  B.  Co.  t.  Smyter,  88  Dl. 
860,  H7  Am.  Dec  8D1;  AUeny.  Agae,  ISOr.  661. 

If  the  wheat  was  delivered,  the  cases  resolve 
themselves  into  a  conlroversv  between  the 
Bank  and  the  Sowle  Elevator  Company. 

Btory,  Bailm.  g  683;  %  Parsons,  Cont.  204; 
Sharidan  \.  Jfne  Quy/Co.  98  Eng.  0.  L.  618; 
Eing  v.  Siehardi,  6  Whsrt.  418. 


If,  however,  the  conrt  should  conclude  that 
the  wbeat  was  never  delivered  to  the  Bailroad 
Company,  tbe  Company  cannot  be  held  liabl» 
to  the  Bank  of  Commerce  on  the  bills  of  lading. 

Oram  v.  Norway,  10  C.  R  665;  Ooleman  v. 
Bicht*,  16  C.  B.  104;  Jewl  v.  Bath,  L.  a  » 
Exch.  267;  McLean  v.  Flemijui^  L.  R.  2  Sc 
App.  Caa.  128;  Hubbertly  t.  Ward,  8  Exch. 
880;  Meyer  v.  Dreuer,  16  0.  B.  N.  S.  646; 
Brevm  v.  PowU  D.  8.  Coal  Cb,  L.  R,  10  C.  P. 
B62;  Cox  V.  Brueti,  L.  R.  18  Q.  fl.  Div.  147; 
Selwoner  Freeman  v.  Buekingham,  SO  U.  B.  18 
How.l8S,10L.ed.841;  PoOardt.  Finton.lOS- 
U.  8.  7,  26  L.  ed.  998;  8t.  Lovit,  I.  M.  <*  & 
R.  Of.  V.  Knight.  IZB  TJ.  S.  79,  80  L.  ed.  1077; 
J&iedlander  v.  Tsaw  <C  P.  K.  Ot.  180  U.  8. 418, 
82  L.  ed.  991;  7^  Lady  Franklin.  76  U.  8.  S 
Wall.  836, 19  L.  ed.  4SC;  The  JoteJA  Ora'^t,  1 
Bibs.  198;  Rabinaon  v.  Mrmphit  <t  0.  B.  Oo.  » 
Fed.  Rep.  129,  141, 16  Fed.  Rep.  S7;  TAa  Alice. 
13  Fed.  Rep.  490;  Law  v.  Bot^fi^,  26  Fed. 
Hep.  651;  Feam  v.  Sidiardtan,  13  La.  Ann. 
762;  Pillowt  T.  Ftneea,  16  La.  Ann.  818;  SuTif 
T.  Mienetiimi  B.  <%.  29  La.  Ann.  446;  Baiti- 
mare  A  0.  B.  Ch.  v.  Wilkent,  44  Hd.  11;  Sear^ 
T.  Wingate,  8  Allen,  108;  Louitiana  Nat. 
Bank  V.  LaveilU,  52  Mo.  880;  Bean  v.  Sing, 
22  Ohio  Bt.  118.  186;  Seet^nd  Nat.  Bank  qf  7b- 
Udo  T.  Waibridge,  19  Ohio  81.  419.  Bee  also 
Hutchinson,  Carr.  §8  128,  124;  Schouler, 
Bailm.  476,  477;  1  Smith.  Lead.  Cos.  eth  ed. 
p.  1209. 

Mestr*.  Iiiuk  *  Bnnn  for  tbe  Wiscondik 
Central  Co. 

MetKTt.  JmsIemmi  A)  Atwa,ter,  for  the  Kft> 
tlonal  Bank  of  Commeroer 

The  carrier  cannot  contradict  the  bill  of  lad- 
ing as  to  the  delivery  to  it  of  the  goods  do- 
scribed. 

Bank  ef  Bataeia  t.  Nm  York,  L.  E.  4i  W. 
R.Co.1  Cent.  Rep.  822,  106  N.  T.  195;  Ar- 
mavr  v.  Michigan  Cent.  A  Ct;.  63  N.  T.  lllv 
Wieliita  Sav.  Bank  v.  Atchiton,  T.  <t  8.  F.  S. 
Co.  20  Kan.  619;  Brooke  v.  Niv  York,  L.  S. 
it  W.  R.  Co.  108  Pa.  S29;  Siowx  City  A  P.  B. 
Co.  T.  Firet  Nat.  Bank  ef  Fremimt,  10  Neb, 
55S;  St.  LottU  AI.  M.  B.O0.  Y.  Lamal,  lOa 
111.  388.  Bee  Benjamin,  SalM,  g  781;  Cotentr^ 
T.  Great  Eattem  A  Cto.  L.  R.  11  Q.  B.  Div. 
776. 


A  railroad  oompauy  wfaloh  has  liBued  bOla  ol  lad- 
ing In  advance  of  .the  reoelpt  of  the  sooda  la  not 
liable  tberaon  until  tbe  goods  are  aotuBUyreoeived. 
and  la  not  bound  to  letuse  the  Koods  when  tendered, 
it  tbor  do  not  oomapond  In  siadeaadquaUty  with 
tboee  dpeorlbed  m  tbe  bUls  of  tadtng.  St.  Louta.  L 
H.  *  &  B.  Co.  V.  Enlffht,  US  U.  8.  n,  80  L.  ed.  ion. 

A  curler  la  not  preoluded  ftom  denjinic  that 
roods  i«pTeeeDted  br  a  bill  of  lading  wei«  never 
received  bj  1^  whece  It  accepted  a  warehouse  re- 
odptaaerldenceof  theahlpper^  ffooda,  In  tbe  faith 
ttiat  thej  would  be  delivered.  Haiard  v.  Dllnoia 
Cent.  EL  Co.  (H1M.J  Feb.  S,  1890. 

The  agent  of  a  railroad  oompany  at  one  of  Its  ita- 
tlona  cannot  bind  tbe  oompuif  bjthe  execution  of 
a  bill  of  lading  for  goods  not  actuBllr  planed  tn  bla 
pomesBlou,  and  by  Its  dellveiy  to  a  peraon  traudu- 
tauUr  pretending,  In  collusion  withauch  agent,  that 
be  bad  shipped  auob  gooda.  In  favor  of  ■  party 
without  BOtloe.  wttb  irtiom,  in  furtherance  of  tJte 
fraud,  the  pretended  ahlpper  negotlataa  a  draft, 
with  the  false  bU  of  lading  attaobed.  Friedlander 
V.  Tezaa  A  P.  S.  Oo.  UO  U.  8.  as,a  L.  ed.  «IL 
9L.R.A. 


A  common  carrier  Is  not  eMopped  from  denyinr 
ttaat  <t  has  olnihed  lb  agent  wiUi  apparent  author- 
ity to  do  the  aot,  wbere  be,  bavlug  anthorUy  to 
Eign  bills  of  ladlDg,  has.  acUng  by  ooUusloit  wltk 
another  person  taieiy  tor  a  porrioM  of  Iheir  own. 
Issued  a  bUl  of  lading  tor  goods  wbKdi  never  oaine 
Into  the  pcmeralon  of  tbe  carrlw.   lud. 

A  bill  of  lading  covers  goods  ■ubeeqaently  deliv- 
ered and  reoelred  to  All  It.  and  will  r4>resent  the 
□wnerablp  of  the  goods.  Hentt  v.  Hie  ldBlM("nia' 
Idaho")  9S  IT.  8.  STt.  StIi,tA,  STS. 

ffiU  of  lading  construed.  IionltvUle,  E.  *  St.  I. 
B.  Co.  V.  Wilson,  1 L.  B.  A.  EU.  IIB  lod.  an. 

Qooda  taten  from  earrltr  on  bgat  yneem. 

Property  In  transit  seised  upon  legal  proocaa  lued 
ont  against  the  owner  Is  In  the  custody  of  tbe  law, 
and  the  oarilec  Is  nxoused  from  UahllHr  f or  not  do- 
Uverlnglt.   JeweU  v.  Olseo.  U  Or.  UB. 

When  goods  an  takrai  ontof  the  poasesslon  of 
tbe  oanlcr  by  legal  prooass,  be  should  give  nailer 
forthwith  to  the  partlea  Intareated.   Ihld, 
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K1.T10KAL  Bahz  or  CouMxacm  t.  CmcAOO,  B.  &  N.  R.  Co. 


Wbme  the  princlpd  hu  clothed  hla  agent 
with  power  to  do  in  act  upOD  tlie  eztsteoM  of 
■ome  eitfin^  fact  necesBtrlly  and  peculisrlj 
within  the  knowledge  of  the  agent,  Mid  of  the 
eiialence  of  which  the  act  (tf  eiecatlnK  the 
powerUllsetf  thflnpieeentation,  the  third  per- 
■on  dealing  with  foch  agent  In  entile  good  failb 
ponuant  to  the  apparent  power  may  relj  upon 
the  repreaeDtaUon,  and  the  principal  it  eMoppel 
from  den  ving  lu  tniUi  to  lua  iveiudioe. 

Xm  York  ±  N.  B.  B.  Oo.  T-  &Atiybr,UN. 


tatj  to  tlie  person  iuierested  io  Its  tailbful  per- 
ormance  W  or  on  bebalC  of  the  muter,  the 
master  la  liable  tor  the  breach  ol  it. 

MeCord  t.  WeHvn  U.  Tdeg.  Co.  89  Minn. 
161 ;  Poiulni  T.  Savnden,  87  Minn.  S17. 

Br  the  lenns  of  the  ooDttactof  sale  between 
the  Elevator  Company  and  Moak  &  Co. ,  the 
Railroad  Companies  were  the  agenta  or  bailees 
of  the  Tendee,  and  a  deliTei7  to  them  was  a 
deliverr  to  Moak  A  Oo.  If  the  wheat  was  Id 
fact  delivered  to  the  defendanli,  the  Elevator 
Company  would  have  no  right  to  retake  It,  as 
against  the  Bank,  a  bona  fide  purchaser  for 
Talae,  either  as  having  a  vendor's  Ilea,  or  a 
right  of  Moppage  in  tT»n»ittt,  or  on  the  grouul 
oTs  condltioDaf  sale. 

Beniamln,  Bale^  8  888;  Oolebrooke, 
lateral  Becuritlel,  g  m-.  Qen.  Stac  1878,  c 
8S,  g  10;  Kinnen  v.  Cay,  89  Mion.  aiO. 

When  the  receipted  bill  was  given  to  Moak 
A  Co.,  tbat  transaction  was  as  effectual  to  trai 
fer  the  possession  as  though  a  bill  of  sale  . 
delivery  order  on  the  Railroad  Companies  had 
bet-n  given. 

Beojamin.  Sales,  %%  174, 175,808.  See  WA- 
Ster  V.  Granger.  78  111.  880. 

The  takloff  of  the  check  and  the  giving  of 
the  receipted  bill  was  a  complete  sale  and  de- 
livery of  the  challelt. 

JVoM  V.  BrtKiter,  89  Minn.  630:  Hatch' ^. 
Btaadard  Oil  Co.  100  U.  S.  124.  20  L.  ed.  554. 

But.  even  if  tliere  be  a  doubt  at  to  whether 
the  Elevator  Company  had  made  a  complete 
sale  and  delivery  of  the  wheat,  its  acts  went  so 
far  that  it  cannot  now  deny  the  tide  of  the 
Bank,  an  innocent  purchaser  for  value. 

Oolebrooke,  Collalersl  Securities,  %  487; 
Jenningt  r.  Oagt,  18  Dl.  611;  BrunaoM  v. 
Gamp,  SI  lU.  887;  VanDuior  T.  Allen,  K  lU. 

eoa. 

If  the  Elevator  Company  and  the  plalotlS 
are  equally  innocent,  nevenbeless,  because  the 
former  intruated  Hoak  A  Co.  with  the  evidence 
of  title  to  the  property  and  placed  in  tbem  tbe 
confldence  which  caused  the  toss,  tbey  should 
ite  responsible  for  it,  and  not  the  plaintiff. 

MiAigan  Cent.  B.  Oo.  t.  Phtilipt,  60  HI.  190; 
Touna  Y.  BradUy,  68  III.  568;  Pattrt  v.  Biiiott, 
78  Dl.  821;  Dovit  v.  Kidder.  84  N.  T.  121; 
K*iglU*  V.  Wifffn,  L.  R  5  Q.  B.  660;  Voorkis 
t.  (KnuUad,  66  N.  Y.  118;  Morm  v.  Chicago, 
B.I.di  P.B.  Co.  78  Iowa,  226;  Barton  v. 
Curyta,  40  01.  820. 

JfofTS.  Htsrt  *  Br«w«r  for  L.  T.  Sowle 
Elevator  Co, 
9L.R.A. 


Mitohril,  Oh.  J.,  dsliverad  the  opinion  of 
t2ie  court; 

All  of  these  actions  grew  out  of  the  same 
bsnsaction,  and  involve  tbe  aame  state  of 
facts.  They  were  all  determined  in  tbe 
court  below  upon  the  same  point,  viz.,  Um 
dellveiT  by  tbe  defendant  Elevator  Company, 
as  vendor,  to  Moak  A  Co,,  as  vendees,  of 
certain  wheat,  the  value  of  which  Is  the 
subject  of  the  actions.  All  four  appeals 
may  tiierefore  for  convenience  be  oonaloered 
■  er. 

first  main  question  to  be  considered  la 

whether  there  luA  been  such  a  deliven  of 
the  wheat  in  question  by  tbe  Elevator  Com* 
pany  U>  Moak  Jl;  Co.  as  to  pass  the  title  ab- 
solutely to  the  latter.  Tbe  undisputed  facta 
—  Bubstantially  these :    The  defendant  Ele- 


from  the  Manitoba  Railroad  to  tbia  elevator, 
design^  for  tbe  use  of  tbe  Elevator  OompanV 
in  iU  business.  One  of  these  ran  through 
the  elevator  and  was  on  tbe  ground  of  tbe 
Elevator  Company.  The  other  two,  outslda 
the  elevator,  belonged  to  tbe  Manitoba  Com- 
pany, which  acted  aa  agent  of  the  other  Ball* 
way  Companies,  In  swittdiing  all  their  cara  to 
uia  from  the  elevator,  for  wblcta  they  charged 
a  certain  sum  per  car.  The  same  penon,  one 
Dudgeon,  acted  as  tlie  agent  of  all  three 
Railway  Companies.  The  two  outside  tracka 
referred  to  were  used  exclusively  for  tlte 
business  of  the  elevator,  unless  some  special 
emergency  temporarily  required  some  other 
use.  The  usual  and  Invariable  course  of 
business  between  the  Elevator  Company  and 
the  Railway  Companies,  as  to  all  cara  loaded 
out  of  the  elevator  and  placed  on  tbeee  tracks, 
had  been  lor  the  Elevator  Company  to  "  card" 
be  cars  and  give  tbe  railway  agent  tbe 
switch  bills"    or  "shipping   orders,"    and 


Co.,  the  former  giving  the  i .  _„ 

"switch  bill,"  after  Moak  &  Oo.  had  p^d  for 
tlie  grain.  The  Elevator  Company  bad  made 
certain  executory  contracts  with  Moak  A  Oo. 
for  the  sale  of  large  quantitiea  of  wheat  of  a 
specified  grade.  By  the  express  terms  of 
these  contracts,  the  sales  were  to  be  for  cash 
on  delivery  of  the  wheat,  free  on  botud  the 
cars  at  the  elevator.  Large  deliveries  bad 
already  been  made  on  these  contracts,  in  all 
of  which  the  terms  concerning  cash  payment 
on  delivery  had  been  atiicti;  insisted  upon 
and  enforced. 

On  the  occasion  now  under  consideration, 
Moak  &  Co.  notified  the  Elevator  Company 
that  they  desired  to  ship  four  cars  of  tbe 
wheat  contracted  for — two  by  each  of  the 
Railway  Companies,  parties  to  these  actions. 
Thereupon  tbe  Elevator  Company  ordered 
the  four  cars — two  of  each  Company— to  be 
switched  into  its  elevator,  and  there  loaded 
them  with  wheat  of  the  specified  grade 
(wlucb  was  weighed  and  inspected  by  tbe 
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atat«  offlcers),  uid  then  caueed  them  to  be 
moved  by  a.  Kanitoba  switch  enelne  out  from 
the  elevator,  and  onto  one  of  tne  tracks  de- 
voted to  the  use  of  the  elevator  business,  and 
there  left  them  standing-.  This  loading  was 
finished  on  September  14,  and  on  the  same 
day  the  Elevator  Company  sent  written  no- 
tice to  Moak  &,  Co.  that  they  bad  loaded  the 
cars  on  their  account,  giving  the  number  of 
«acb  car  and  the  weight  and  grade  of  its 
contents.  Nothing  further  appears  to  have 
been  done  until  September  17,  when  the  iCle- 
vator  Company  sent  a  bill  of  the  wheat  to 
Hoak  &  Co.,  who  gave  a  check  for  the 
amount  on  their  bank,  whereupon  the  Eleva- 
tor Company  receipted  the  bill,  and  delivered 
It  to  Moak  &  Co.  On  the  same  day  Hoak  & 
Co.  gave  shipping  orders  to  the  railway 
agent,  and  obtain^  from  him  bills  of  lad- 
ing of  the  wheat,  naming  themselres  as  con- 
signors, and  certain  parties  In  Wisconsin 
and  Illinois  ss  consignees,  and  fmmedlatelv, 
or  at  least  tbe  same  day,  drew  their  drafts 
on  the  consignees,  which  they  sold  to  the 

filaintifl  Bank  for  value,  with  the  bills  of 
ading  attached  as  security.  These  drafts 
were  duly  presented  but  never  paid.  The 
Elevator  Company  never  "carded"  the  care 
or  mve  the  railway  agent  any  'switch  bill" 
or    shipping  orders. " 

The  Judge  who  tried  the  Bank  Oaset  finds 
that  Moak  a  Co.  obtained  the  bills  of  lading 
from  the  Railway  Companies  unon  presenta- 
tion oftlie  receipted  bill  of  the  wheat  from  the 
Elevator  Company,  but  this  is  unsupported 
by  evidence,  as  there  fa  not  a  particle  of  tes- 
timony that  the  railway  agent  ever  saw  or 
knew  of  the  existence  of  this  receipted  bill. 
So  far  as  the  Railway  Companies  were  con- 
cerned, the  first  time  Moak  &  Co,  ever  ap- 
peared In  connection  with  this  wheat  was 
when  they  applied  for  and  received  the  bills 
of  lading,  why,  or  under  what  circumstan- 
ces, the  railway  agent  took  shipping  orders 
from  Moak  &  do, ,  Instead  of  from  the  Eleva- 
tor Company,  In  accordance  with  the  usual 
couree  of  business.  Is  left  wholly  unex- 
plained. On  Ihesameday  (September  171  on 
which  the  Elevator  Company  received  the 
check  from  Moak  &  Co.  It  deposited  It  with 
Its  banker.  This  check,  according  to  the 
usual  course  of  business,  passed  through  the 
clearing  bouse,  and  on  the  18th,  near  noon, 
waa  presented  at  Moak  &  Co's  bank  for  pav- 
ment,  which  was  refused  for  wants  of  funds. 
It  appears  that  on  the  17th  Moak  &  Co,  had  In 
banEBufflcicnt  funds  to  pay  tiie  check,  but  that 
they  had  drawn  them  out  on  the  morning  or 
forenoon  of  the  18th  before  the  check  was  pre- 
sented.   However,  no  claim  Is  made  that  the 


the  Elevator  Company  immediately,  and 
the  afternoon  of  the  I8th,  caused  the  four 
cars  (whlcli  still  stood  where  they  had  been 
placed  on  the  14th)  to  be  run  back  into  the 
elevator,  and  there  unloaded  them,  claiming 
the  right  to  do  so  as  an  unpaid  vendor.  The 
Bank,  claiming  the  wheat  under  the  bills  of 
ladlnr,  sued  the  Railway  Companies  for  Its 
nondelivery  and  recovered,  whereupon  the 
Railroad  Companies  sued  the  Elevator  Com- ' 


pany  for  the  wrongful  taking  of  the  wheM 
and  also  recovered. 

In  the  Bank   Qua,  which  were  tried  to- 
gether, the  court  found  that  there  bad  besa 


passed  to  the  latter.  In  the  cases  against  tho 
Elevator  Company,  which  were  also  tried  to- 
gether, the  court  directed  verdicts  for  the 
ClaintiSs,  upon  the  ground,  evidently,  that 
1  his  opinion  ,the  evidence  showed  conclu- 
sively that  there  had  been  such  a  delivery. 
But  ss  the  facts  are  undisputed,  and  In  our 
opinion  present  a  mere  qu:ntion  of  law,  th« 
difference  In  the  manner  in  which  the  cases 
were  dispoeed  of  is  unimportant.  In  ths 
Bank  Caaet  the  court  did  not  pass  upon  tbtt 
question  of  the  effect  of  the  bills  of  lading 
upon  the  liabllltyof  the  Railway  Companies, 
but  rested  Its  decision  entirely  upon  the  de< 
livery  of  the  wheat  by  the  Elevator  Company 
to  Moak  &  Co. 

In  the  briefs  of  counsel  it  Is  stated  that 
the  question  in  the  cases  is  whether  there  hod 
been  a  "delivery"  of  the  wheat  by  the  Ele- 
vator Company  to  Moak  &  Co.  Elo  general  » 
statement  is,  we  think,  both  Inaccurate  and 
misleading.  The  word  "delivery"  Is  naed 
In  different  senses ;  and  acts  and  facts  maj 
be  sufficient  to  constitute  a  delivery  for  oda 
purpose  and  not  for  another  purpose.  It  Is 
not  every  kind  of  delivery  that  will  depriv* 
a  vendor  of  the  right  to  retake  goods  for  non- 
payment of  the  purchase  money.  Whert 
goods  are  sold  for  cash,  delivery  and  pay* 
ment  are  concurrent  conditions,  and  a  deliv- 
ery in  expectation  of  immediate  payment  la 
conditional  only,  and  if  payment  is  not 
made  as  agreed,  the  vendor  may  reclaim 
the  goods.  Hence,  the  real  question  in  these 
cases  Is  whether  there  was  an  unconditional 
delivery  of  the  wheat  to  Moak  &  Co.,  or, 
otherwise  expressed,  did  the  Elevator  Com- 
panT  waive  the  condition  of  cash  payment 
on  delivery,  or  accept  the  check  as  absolute 
paymentT  It  had  the  undoubted  right  to 
waive  this  condition,  also  to  waive  payment 
in  cash  and  accept  the  check  as  unconditional 
payment,  but  we  fail  to  find  anything  in  th«' 
facts  to  support  any  such  conclusion.  Noth- 
ing Is  better  settled  than  that  a  check  is  not 
payment,  but  is  only  so  when  the  cash  is 
received  on  it.  There  is  no  presumption  that 
a  creditor  tahea  a  check  In  payment  arising 
from  the  mere  fact  that  he  accepts  it  from 
his  debtor.  The  presumption  Is  just  the  ccm- 
trary.  Where  payment  is  made  by  check 
drawn  by  a  debtor  on  his  banker,  this  la 
merely  a  mode  of  making  a  cash  payment, 
and  not  giving  or  accepting  a  security.  Such 
payment  is  only  conditional,  or  a  means  of 
obtaining  tlie  money.  In  one  sense  the  holder 
of  the  check  becomes  the  agent  of  the  drawer 
to  collect  the  money  on  It,  and  if  it  Is  dis- 
honored there  Is  no  accord  and  satisfaction  of 
the  debt.  3  Parsons,  Cont.  838 ;  Benjamin. 
Sales.  §  731;  Brown  v,  ZaJde,  48  111.  497; 
Woodbwm  V.  Woo^mm.  115  111.  427,  8  West, 
Rep.  86 ;  OromuM  y.  Zom«,  1  Hall,  66. 

Where  goods  are  sold  for  cash  on  dellve^, 
and  payment  is  made  by  the  purchaser  by 
check  on  his  banker,  warn  payineiit  Is  oalj 
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•Iso  only  conditiODftI ;  and  If  the 
due  presentation  is  dishoDored,  the  Teodor 
may  re-Utte  tb«  goods.  Bodgma  t.  Barret, 
SS  Ohio  St.  68. 

Conceding,  for  the  nke  of  argument,  that 
there  wu  to  thiB  case  a  conBtnictive  delivery 
of  the  wheat  contempomneouslf  with  the  re- 
ceipt of  the  check,  tnere  ia  an  entire  absence 
of  evidence  to  rebut  the  presumption  that  it 
waa  only  conditional  upon  the  check  being 
paid  on  presentation.  Therefore,  upon  the 
-dishonor  of   the    check  the    right    of    the 

■"'—*—  " "■'  ~]take  the  wheat  still 

Much  stress  is  laid 


had  loaded  the  whut  into  Uw  cars  of  the  .... 
Tf era  designated  by  HoakACo.,    and  had 

Filaoed  the  cars  upon  the  tracks  of  the  Han- 
toba  Compaov.  It  Is  urged  that  this 
•mounted  to  a  aellvery  of  the  wheat  to  the 
Railway  Companies,  who  thereafter  held  pos- 
-aewion  a*  agenta  of  Uoak  &  Co. ,  for  trans- 
poitationj  tbat  the  matter  of  "cording"  the 
■can  and  furnishing  the  railway  agent  with 
"■witch bills"  is  not  material  upon  the  ques- 
tion of  possession ;  that  these  things  Iwing 
-done  after  the  cais  were  on  the  tracks,  their 
only  purpose  was  to  furnish  the  Manitoba 
Company  with  vouchers  for  Its  switching 
-charges.  But  it  seems  to  ns  that  this  is  put- 
ting an  erroneous  Interpretation  upon  the 
acts  of  the  Elevator  Company,  In  Tlew  of 
the  customary  manner  of  doing  businees  be- 
tween It  and  the  Railway  Companies.  Un- 
doubtedly, In  furnishing  cars  to  be  loaded, 
and  in  furnishing  these  tracks  on  which  to 
place  them  after  Detnr  loaded,  the  Railway 
-ComOantes  anticipated  that  the  grain  would 
be  delivered  for  transportation  over  their 
rottds:  and  in  loading  the  cars  and  setting 
them  out  on  tlie  tracks  specially  designed  for 
its  business,  the  Elevator  Company  doubtless 
anticipated  the  future  delivery  of  this  wheat 
toHoftk&Co.,  audits  shipment  on  their 
account,  and  had  that  end  in  view.  But  un- 
til the  Slevator  <Jompany  turned  the  wheat 
-over  to  Moak  &  Co.,  or  turned  it  over  to  the 
Railway  Companies  for  transportation  on 
account  of  Hoak  St  Co.,  the  property  was 
still  a*  much  in  Ita  poasesBion  as  when  in  the 
-elevator.  All  that  was  done  merely  amounted 
to  its  storing  its  wheat  in  the  railway  cars 
■od  on  the  railway  tracks,  designed  for  that 
pnipoee,  preparatorr  to  its  shipment  or  ita 
delivery  to  uie  vendees.  Until  the  Elevator 
Company  turned  over  control  of  It  to  the 
Railway  Companies  for  transportation,  or  to 
Uoak&Co.,  noonebutit,  noteven  the  Raii- 
"way  Companies,  had  any  right  to  ship  out 
tlte  wheat.  The  business  of  the  Elevator 
■Company  could  not  be  safely  conducted  on 
aoy  other  basis. 

It  li  olesrlr  evident  that  the  giving  of 
'switch  bills^  by  the  Elevator  Company  to 
the  railway  agent  had  a  double,  or  perhaps 
treble,  purpose :  firit,  to  furnish  the  Msnitoba 
Company  with  vouchers  for  ita  switching 
charges ;  leetmei,  to  furnish  the  agent  of  the 
Railway  Companies  with  evidence  of  au- 
thority of  the  Elevator  Company  to  ship  the 
wheat,  and  (Am;  tofuniiab  Mm  with  direc- 


tions  whither  and  to  whom  to  ship  it.  It 
seems  to  us  perfectly  clear  that,  at  least  up 
to  the  ITth.  this  wheat  was  in  the  actual  pos- 
session and  control  of  the  Elevator  Company, 
and  that  if  there  was  any  delivery  of  any 
kind  to  Moak  &  Co.  on  that  day,  on  the  re- 
ceipt of  their  check,  it  was  only  conditional 
on  the  check  being  paid  on  presentation ;  and 
therefore  when  the  check  was  dishonored  the 
Elevator  Company  had  an  undoubted  right 
to  re-take  or  retain  the  wheat,  whichever  it 
may  be  termed.  It  is  urged  that  a  different 
rule  applies  where  intermediatoly  the  prop*. 
erty  has  been  purchased  by  an  innocent  sub- 
vendee  for  value.  The  general  rule  is  tbat  a 
title,  like  a  stream,  cannot  rise  higher  thsn 
Its  source,  and  it  is  difficult  to  see  how  a  per- 
son can  communicate  a  better  title  than  ha 
himself  has,  unless  some  principle  of  equit- 
able estoppel  comes  into  operation  against  the 
erson  claiming  under  what  would  otherwistt 
the  better  title.  We  have  found  no  case 
holdine  that  any  different  rule  obtains  ia 
cases  like  the  present,  as  to  a  sub-vendee, 
than  as  to  the  original  purchaser,  eicept  per- 
haps that  as  to  the  fonner  a  waiver  of  tha 
condition,  as  for  example  of  payment  on  do- 
livery,  will  be  more  readily  inferred  from 
the  delivery,  especially  when  the  condition 
is  not  eipress  but  Implied.  See  Benjamin, 
Balea,  Am.  noU,  S69 ;  Oeggilt  v.  Hartford  i 
If.  H.  B.  Co.  S  Gray,  54B;  SirteAom  r. 
Canney,  98   Mass.    150;   Annow  r.   Fttker, 
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It  is  suggested  that  Oen.  Stat.  187S,  chap. 
o9,  g  15,  would  apply,  and  that  any  condition 
attached  to  the  delivery  would  be  roid,  as 
against  creditors  sod  purchasers  unless  the 
contract  Is  Sled.  This  Statute  miay  establish 
such  a  rule  as  to  conditional  sales,  properly 
so  called,  where  the  condition  is  that  the 
title  is  to  pass,  not  upon  delivery,  but  upon 

Eayment  at  some  subsequent  date.  But  it  can 
ave  no  application  to  a  case  like  the  present, 
where  the  terms  of  sale  are  caah  on  delivery, 
and  the  only  condition  attached  to  the  de- 
livery arises  from  the  fact  that  payment  by 
check  is  conditional.  In  such  a  case,  if  the 
check  Is  dishonored,  the  vendor,  if  guilty  of 
no  fraud  or  laches  which  creates  an  equitable 
estoppel  against  him,  may  re-take  the  prop- 
erty even  from  an  innocent  sub-vendee  for 
value.  We  are  not  called  upon  to  decide 
what  vrould  have  been  the  e&ect  if  anyone 
had  dealt  with  the  wheat  in  reliance  upon 
the  acknowledgment  of    the  Elevator   Com- 


_  the  fact.  But  It  Is  difficult  to  see  how 
any  negligence  or  laches  can  be  ascribed  to 
the  act  of  a  vendor,  giving  his  vendee  a  re- 
ceipted bill  of  the  goods  upon  receiving  his 
check  on  his  banker,  which  the  vendor  has 
every  reason  to  suppose  will  be  paid  on  pre- 
senUtion.  See  Zavthtmann  v.  Roberti,  100 
Mass.  B8.  The  evidence  did  not  therefore 
justify  the  conclusion  of  the  trial  Judge  In 
the  Bank  Oata,  that  there  had  been  a  delivery 
of  the  wheat  so  as  to  pass  the  title  absolutely 
to  Moak  &  Co.,  and  a  fortiori  It  did  not  jus. 
tifv  the  direction  of  verdlcta  for  the  plain- 
tlmi  in  the  cases  against  the  Elevator  Com- 
pany.   Whether  the  evidence  would  iMin 
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!ustiflad  &  flndine  tliat  there  waa  a  construc- 
lye  dellveiy  at  Uie  time  the  check  was  taken 
and  the  bill  receipted,  it  is  unnecessorj  to  de- 
cide, for  if  there  vaa  it  oould  odIj  hare  been, 
■£  already  stated,  «  coaditional  delivery 
which  did  not  deprive  the  Elevator  Company 
of  the  right  to  re-take  the  wheat  upon  the 
diBbonor  of  the  check.  There  m<ut  be  a  new 
trial  at  least  in  the  cases  against  the  Elevator 
Company. 

It  only  remains  to  consider.  In  the  Bank 
Ca»e».  the  effect  of  the  bills  of  lading  upon 
the  liability  of  the  Itailway  Companies  to 
the  Bank,  in  case  no  wheat  was  in  fact  ever 
delivered  to  them  for  transportation.  Of 
course  if  the  wheat  was  delivered  by  the 
Elevator  Company  to  Moak  &Co.,  and  by 
the  latter  to  the  Railway  Companies  for  trans- 
portation, and  the  azent  of  the  Railway  Com- 
panies in  good  faith  issued  the  bills  of  lad- 
ing, the  Railway  Companies  would  not  be 
liable,  for  it  Is  always  a  good  defense  to  a 
carrier,  even  against  an  innocent  indorsee  of 
the  bill  of  lading,  that  the  property  was 
taken  from  its  possession  by  one  having  a 
paramount  title  as  was  the  title  of  the  Ele- 
vator Company  In  this  case  as  unpaid  vendor. 
A  carrier,  in  issuing  a  bill  of  lading  for 

Sroperty  delivered  to  him  for  transportation, 
oes  not  waii^nt  the  title  of  the  shipper. 
But  what  is  the  rule  where  no  property  was 
ever  delivered  at  all  for  transportation,  and 
the  agent  of  the  carrier,  either  fraudulently. 
or  through  mistake  or  negligence.  Issues  a 
false  bill  of  lading,  which  passes  Into  the 
bands  of  a  bona  flae  consignee  or  Indorsee 
for  valueT  There  is  an  unbroken  line  of 
authorities  In  England  that  even  as  against 
a  bona  fide  consignee  or  Indorsee  for  value, 
the  carrier  is  not  estopped  by  the  Btat«ments 
of  the  bill  of  lading,  issu^  by  his  agent, 
from  showing  that  no  goods  were  in  fact  re- 
ceived for  transportation,  ffrorii  v.  Norway, 
10  C.  B.  eae ;  Oolenum  v.  lUcAet.  16  C.  B. 
104 ;  Hviberttj/  v.  Ward,  8  Eicb.  880 ;  Brown 
r.  PotDtSl  D.  8.  Coal  Go.  L.  R.  10  C.  P.  G6a ; 
McLean  v.  Fleming,  L.  R.  3  Be  App,  Caa. 
128 ;  Ooi  T.  Bruea,  L.  R.  J8  Q.  B.  Div.  147 ; 
Meyar  v.  J>reM»r,  IS  0.  B.  N.  B.  dM;  Jt*»d 
T.  Bath,  L.  R.  a  Exch.  367. 

And  this  has  not  been  at  all  changed  by 
the  "Bills  of  Lading  Act"  (18  &  19  Yict. 
chap.  Ill,  S  8J.  It  IS  also  the  settled  doc- 
frine  of  the  feaeral  courts.  Schooner  Freeman 
t.  Bwkingham.  60  -U.  B.  18  How.  183  [16 
L.  ed.  8411  ;  The  Lady  FranUin,  7B  U.  8.  8 
Wall.  825 TIB L.  ed.  «5]  ;  PoOairdy.  Vinton, 
106  U.  8.  7  [86  L.  od.  998] ;  St.  I/mU,  I. 
M.  A  3.  B.  Co.  V.  Knight,  122  U.  8.  79  [80 
L.  ed.  10771  ;  Fritmander  v.  TeuM  A  P.BL. 
Co.  180  U.  S,  416  [83  L.  ed.  991]. 

What  was  said  on  the  subject  In  Schooner 
Free77>an  v.  Butkiiigham  was  probably  obiter, 
for  in  that  case  it  was  sought  to  hold  the  in- 
terests of  tlie  general  owner  in  a  ship  liable 
on  a  bill  of  lading  issued  by  the  special 
owner,  who  was  not  the  agent  of  the  former. 
But  what  Is  there  said  is  important  both  as  be- 
ing the  utterance  of  so  eminent  a  Jurist  as 
Curtis,  /.,  and  also  because  so  often  quoted 
with  approval  by  the  same  court  In  subse- 
quent cases.  The  case  of  The  Lady  Frank- 
Hn  did  not  involve  the  question  oi  a  bona 
9L.B.  A. 


fide  purchaacr,  but  la  Important  as  announc- 
ing that  the  principle  la  the  same,  whether 
the  false  bill  of  lading  is  issued  frsudulentlj- 
or  by  mistake.  But  in  view  of  the  lat^ 
cases  cited  above,  there  la  no  room  to  doubt 
that  that  court  la  firmly  committed  to  th» 
doctrine  In  its  broadest  scope.  The  same- 
rule  obtains  in  HaBBachusetts,  Maryland, 
Louisiana,  Missouri,  North  Carolina  and  ap- 
parently Ohio.  Start  v.  Wingai*,  S  Allen, 
108 ;  BaUimorr  A  O.  B.  Go.  v.  WilktnM,  4A 
Md.  11 ;  FeUowi  v.  The  R.  W.  PoaeU,  16  La. 
Ann.  816 ;  Hunt  v.  Miuimppi  Geni.  B.  Cb. 
S9  La.  Ann.  449 ;  Louiiiana  Nat.  Bank  v. 
LaveiUe.  63  Mo.  S80 ;  WiUiantt  v.  Wibnijig. 
ton  d  W.  it  a>.  98  N.  C.  43;  Dean  v.  Sing. 
33  Ohio  8t.  118. 

'Die  teit-writera  all  agree  that  the  over- 
whelming weight  of  authority  Is  on  tUa 
side.  See  88  Am.  Dec.  410,  fMl«  to  Ohand- 
ler  V.  SpragVfC. 

The  reasoning  by  which  this  doctrine  i* 
usually  supported  ia  tliat  a  bill  of  lading  is- 
not  negotiable  in  the  sense  in  which  a  bill 
of  exchange  or  promissory  note  is  negotiable, 
where  the  purchaser  need  not  look  iKjond 
the  instrument  itself ;  that  so  far  as  it  is  a 
receipt  for  the  goods  it  is  susceptible  of  ex- 
planation or  contradiction,  the  same  as  any 
other  receipt ;  that  the  whole  question  is  od» 
of  Uie  law  of   agency ;  that  It   la  not  within 


property  is  in  fact  received  for 
transportation ;  that  the  extent  of  his  authtw- 
ity,  either  real  or  apparent,  is  to  issue  bill» 
of  lading  for  freight  actually  received;  that 
this  real  and  apparent  authority — i.  ».,  tha 

rawer  witii  whidi  his  principal  has  clothed 
Im  In  the  character  In  which  he  is  held  out 
to  the  world— is  the  same,  via.,  to  give  bllla 
of  lading  for  goods  received  for  transporta- 
tion and  that  this  limitation  u^on  his  author- 
ity is  known  to  the  commercial  world,  and 
therefore  any  person  purchasing  a  bill  (tf 
lading  Issued  by  the  agent  of  a  carrier  act*- 
at  his  own  risk  as  reapecta  the  existence  of 
the  fact  (the  receipt  of  the  goods)  upon 
which  alone  the  aeent  has  authority  to  1bsu» 
the  bill,  the  rule  being  that  if  the  authority 
of  an  agent  is  known  to  be  open  for  exercise 
only  in  a  certain  event,  or  upon  the  happen- 


the  pert  on 


log  of  a  certain  contingency,  or  tb 
ance  of  a  certain  condition,  the 


must  be  ascertained  by  him  who  would  avail 
himself  of  the  results  ensuing  from  the  exer- 
cise of  the  authority.  An  examination  of 
the  authorities  also  shovrs  that  they  apply  the 
same  principle  whether  the  hilt  of  lading  waa 
issued  frauauleutly  and  collusively  or  merely 
by  mistake.  The  only  States  that  we  have 
found  in  which  a  contrary  rule  has  been 
adopted  are  New  York,  Kansas,  Nebraska, 
apparently  Illinois,  and  perhaps  Pennsyl- 
vania. Armour  v.  Miehigan  Cent.  R.  Co.  W 
N.  T.  Ill ;  Bank  cf  Batama  v.  Ifeu  York,  L, 
E.AW.R.  Go.  IM  N.  T.  196,  7  Cent.  Rep- 
823 ;  Siovx  City  dt  P.  R.  Oo.  v.  Fira  Sat. 
Bank  of  S^emont,  10  Neb.  658 ;  St.  Loui*  A  I. 
M.  R.  Co.  V.  Lamed,  \m  111.  298;  Brooke  y. 
iftw  Twk.  L.  S.  JIW.&  Go.  108  Pa.  629. 
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depend  on  the  dttzenship  of  miftora,  woula 
realty  result  In  discrimlDattoii  araiiiEt  onr 
oya  citizens.  In  deference,  therefore,  to  tba 
ovembelmiDg  weight  of  &uthorf  tv,  but  wiUi> 
out  committinK  ourselves  to  all  toe  reasoning 
of  tbe  decided  cases  on  the  subject  of  the 
law  of  aKeucj,  we  deem  it  best  to  hold  that 
a  bill  of  lading  Issued  bj  a  station  or  ship- 
ping agent  of  a  railroad  company  or  other 
common  carrier,  without  receiving  the  goods 
named  in  it  fur  tranaporUtion,  Imposes  no 
liability  upon  the  carrier,  even  ta  an  inno- 
cent conai^ee  or  Indorsee  for  value,  and  that 
the  rule  ia  tbe  same  whether  the  act  of  ttM 
agent  was  fraudulent  and  collusive,  or 
merely  the  result  of  mistake.  Of  course  tbis 
Is  predicated  upon  the  saaumptlou  that  tiM 
auUioritv  of  the  agent  is  limited  to  issuing 
bills  of  lading  for  freight  received  before,  an 

nA.«AltwM.»t-        *M,Tli.  *Ka         4AB1tlv.#        A#        f-l.^        Kill* 


within  the  knowledge  of  the  agent,  and  o'f 
the  existence  of  which  the  act  of  executing 
the  power  is  itself  a  representation,  the  prin- 
cipal is  estopped  from  denying  the  existence 
of  tbe  fact,  to  the  prejudice  of  a  third  per- 
son, who  has  dealt  wiUi  the  agent  or  acted 
on  hla  representation  In  good  faith  In  the  or- 
dinaij  course  of  business.  This  rule  this 
wurt  in  eSect  adopt«d  and  applied  In  MeGord 
T.    Watera  U.  TeUg.  Go.,  89  Minn.  IBl. 

It  is  urged  that  force  Is  added  to  this  rea- 
soning in  view  of  tbe  fact  that  bills  of  lading 
are  viewed  and  dealt  with  \>y  the  commer- 
cial world  as  quasi  negotiable,  and  conse- 
quentlr  it  la  d^irable  that  they  should  *" 


■hipped  upon  t] 

'-     verof    „ 

0  repraeeatations,  rather  than  upon 
tbe  Innocent  consignee  or  Indorsee,  who,  aa  a 
rule,  has  no  means  of  ascertaining  the  fact. 
If  the  question  was  ra  itittgra  we  confess 
that  it  seems  to  na  that  this  argument  would 
be  very  copant  But,  on  the  other  hand,  it 
may  be  said  that  carriers  are  not  in  the  busi- 
ness of  Issuing  and  dealing  in  bllla  of  lad- 
fur  In  tbe  MUne  sense  In  which  bankers  issue 
ftna  deal  In  bills  of  exchange;  that  their 
business  is  transDOrtlng  property,  and  that, 
if  tbe  statement  In  the  receipt  part  of  bills 
of  lading  issued  by  any  of  their  numerous 
station  or  local  agents  la  to  be  held  conclu- 
sive upon  them,  although  false.  It  would 
open  so  wide  a  door  for  fraud  and  collusion 
that  the  disastrous  conaequences  to  the  car- 
rier would  far  outweigh  the  inconvenience 
nmltlog  to  the  commercial  world  from  the 
«ppoaite  ruls.  It  la  also  to  be  admitted  that 
It  requires  some  temerity  to  attack  either  the 
poli(7  ta  the  soundneaa  of  a  rule  which  seems 
%a  hare  stood  the  test  of  experience,  which 
baa  been  approved  by  so  many  eminent  courts, 
-•nd  under  which  the  most  successful  commer- 
cial nation  in  tlie  world  has  developed  and 
conducted  her  vast  commerce  ever  since  the 
Inception  of  carriers'  hilli  of  lading.  But 
^Mi  questions  of  commercial  law  It  la  emi- 
nenflj desirable  thattberebe  unifonnity.  It 
Is  even  more  important  that  the  rule  be  uni- 
form and  certain  than  that  it  be  Hie  beat  one 
tbat  might  be  adopted.  Moreover,  on  gues- 
tl<mB  01  general  commercial  law  the  federal 
courts  refuse  to  follow  the  decialona  of  the 
state  courts,  and  determine  the  law  according 
-to  their  own  views  of  what  it  Is.  It  is  there- 
fore very  desirable  that  on  such  qnestlong 
the  state  courts  should  conform  to  the  doc- 
trine of  tbe  federal  courts.  The  Inconven- 
ience and  confusion  that  would  follow  from 
having  two  conflicting  rales  on  the  same 
question  in  the  same  State,  one  In  tbe  federal 
courts  and  another  in  the  stats  courts,  la  of 
itself  almost  a  sufficient  reason  why  we 
should  adopt  the  doctrine  of  tbe  federal  courts 
OB  Utla  question.  To  do  otherwise,  so  long 
4L.R.A. 


with,  the  fasuing  of  the  billi^ 
which  would  be  the  presumption  in  the  ab- 
sence of  evidence  to  the  contruy.  No  doubts 
carrier  migbt  adopt  a  different  mode  of  doing 
business  by  giving  big  agents  authority  to 
Issue  bills  of  lading  for  goods  not  received, 
BO  as  to  render  him  liable  in  such  cases  to 
third  parties. 

In  «uA  &f  ihajkr^  tm>  aua  tA«  jvdgment, 
and  in  taeh  of  iht  last  tux)  ths  order,  appeaUd 
from  H  TttxrtBd,  and  in  wcA  ff  tAaftnir  eatet  » 
tuw  trial  i*  dirteUd. 


A.  petition  for  re-argument  was  subss. 
quently  filed  in  the  flrat  two  cases  and  on  Oc- 
tober 1,  1690,  Mitchell,  Ch.  J. ,  delivered  the 
following  response  on  behalf  of  tbe  court: 

The  plsintitt  In  these  actionaasks  for  a  re- 
argument  on  the  ground  that  counsel  and  the 
court  overlooked  ^  IT,  chap,  124,  Oen.  Stat. 
1878,  which  provides  that  bills  of  lading  or 
receipts  for  any  goods,  wares,  merchandise. 


r  bill  of  lading ;  and  any  peiBOn  to  v 
aid  receipt  or  bill  of  lading  may  be  t 
lerred  shall  be  deemed  and  taken  to  btt  me 
owner  of  the  goods,  wares  or  merchandise 
therein  ipecifled."  etc.  This  Btatul«  was  not 
called  to  our  attention  upon  the  argument, 
but  an  examination  of  It  upon  this  motion 
aatiafles  ua  that  It  has  no  bearing  upon  the 
questiong  Involved  In  these  cases.  It  was 
not  Intended  to  totally  change  the  character 
of  bllla  of  lading,  ana  put  them  on  the  foot* 
Ing  of  bills  of  exchange,  and  charge  the 
negotiation  of  them  with  the  consequences 
which  attend  or  follow  the  negotiation  of 
bills  or  notes.  On  the  contrary,  we  think 
tbe  sole  object  of  tbe  Statute  was  to  prescribe 
the  mode  of  transferring  or  assigning  bills 
of  lading,  and  to  provide  that  such  transfer 
and  delivery  of  these  symbols  of  property 
should,  for  certain  purposes,  be  equivalent 
to  an  actual  transfer  and  delivery  of  the  prop* 
erty  itself.  See  SAme  v.  ifenJuinii  Sat. 
Bank.  101  U.  8.  C6T  [36  L.  ed.  893]. 

We  cannot  see  that  section  471  of  the  Penal 
Code,  cited  in  the  petition  for  re-argument, 
has  any  bearing  whatever  on  the  cases. 
ThtpttiHonfvrre-MTiV'maaitthtT^ort  dtiuA 


UicmaAa  Supriu  Coubt. 
MICHIOAIf  SUPREME  COURT. 


P.  J.  DEWES  BREWERY  CO.,  AppU, 

Edward  H.  HERRTTT, 

(....moh,....) 

1.   A  ■»!«  of  Kood^  tbe  right,  Utl«  and 
lnt«r«*t  tta«ralnto  r«nutln  in  Um  seUsr 

until  (Old  br  the  purobamr,  does  not  pan  the  ab- 
solute tllle  at  oDoe  to  tbe  purchaser  ao  aa  to  ren- 
der the  propertj  subjeot  to  lerj  and  sale  upoD 
an  execution  In  taTor  of  the  latter^  oradltora,  at 
least  where  tbe  credit  iraa  not  giTen  because  at 
the  Eoods  belns  in  the  purohMer's  poneealoa. 
S.  A  amJs  at  goaOm,  the  right  and  teterest 
therein  to  remain  In  Uie  seller  onto  sold  bjr  the 
pnrohaser,  Is  not  void  as  against  public  polloF. 

(August  i,iaea.) 


.d.  the  Circuit  Court  for  Mecosta  (%unt7  In 
favor  of  deFendapt  in  an  action  brougbt  to  re- 
covei  poMesBion  of  certain  beer  alleged  to  be- 
long to  pltdntlfl,  which  defendant  bad  taken 
under  an  execution  agalnit«thirdpersoD.    Be- 

Tbe  case  mfflciei]ll7  appears  in  the  opinion. 

Mt',  F.  a.  Mmiui,  for  plaintiff,  appellant: 

There  was  no  leviable  title  Id  the  Lentz 
Brothers. 

Wingler  v.  8ibU>y,  86  Mich.  281;  TmhU  v. 
MeCabe,  49  Conn.  141,  44  Am.  Rep.  817  ;  Bog- 
trt  T.  Whitehoiue,  71  Me.  222;  Armtlrmg  v. 
Bovfton,  S8  VL  448:  Burlank  v.  Orooker,  7 
Gray,  1S8. 

Mr.  C.  C.  Fuller,  for  defendant,  appellee: 

Where  the  courts  have  upheld  conditional 
Mies,  in  cases  in  which  the  vendee  was  au- 
thorized to  Bell  aov  portion  of  the  property. 
It  bos  been  where  the  vendee-was  a  retaiU-rand 
be  was  authorized  to  put  the  goods  in  stock 
and  sell  at  retail;  but  In  all  these  cases  the  title 
was  not  to  pass  until  paid  for, 

Leteii  v.  MeOnbe,  4B  Conn.  141,  44  Am.  Rep. 
217;  Rogtrn  v.  WhiUluniM.  71  Me.  288;  Barbank 
V.  Orooker,  7  Gray,  158. 

In  the  case  at  bar  a  sale  is  Invited  either  at 
retail  ol  wholesale,  a  premium  set  upon  the 
■ale.  and  tbe  rule  governing  conditions]  sales 
■bould  not  be  extended  to  cover  such  a  case. 

Bee  Lewis  v.  McCabe,  49  Cona  141,  44  Am. 
Bep.  217;  Myru  v.  Taple,  60  Mich.  339. 

A  conditional  sale  and  an  unconditional  de- 
livery are  utterly  inconsiateot  with  each  other. 

Adrianee  v.  Svlli^/ord,  07  Mich.  170. 


On  the  18th  of  December,  1888,  the  P.  J. 
Dewes  BreweiT  Company  and  Lentz  Bros,  en- 
tered Into  the  following  agreement: 

"BigRspids,  MIcb.,Dec.  18,  18b8.  R  is  here- 
by agreed  by  and  between  the  F.  J.  Dewes  Brew- 
ery Company  of  Cblcaap,  Illinois,  and  Lentz 
Brothers,  of  the  Cllyof  Big  Raplda,  Michigan: 
Pint,  that  the  P.  J.  Dewes  Brewery  Company 
■greed  to  ship  to  L^ntz  Brothers  all  beer  or- 
dered by  them  at  the  following  price,  $5.70  per 
barrel,  F.  O.  B.,  at  Big  Rapids,  and  that  the 
i^bt,  title  and  interest  of  said  beer  U  to  remain 
■nd  rest  In  the  F.  J.  Dewes  Brewery  Company 
•  L.R  A. 


UDlIl  sold;  and  we,  tbe  said  Lentz  Brotbera, 
agree  to  take  the  aald  beer,  and  pay  for  th» 
same,  on  above  conditions.    Signed  in  diipU- 

cate. 

"P.  J.  Dewes  Btewetr  Company, 

"Per  Adolph  Boundy,  Agt. 

"Lentz  Brothera." 

The  P.  J.  Dewes  Brewery  Company,  undur 
the  above  contract,  sent  to  I^entz  Bros,  two  car- 
loads of  beer,  which  were  received  by  them  at 
Big  Rapids.  After  tbev  had  sold  about  one 
and  one-half  carloads,  tne  balance  was  levied 
upon  by  the  defendant  as  sheriff  of  the  Couniy 
01  Mecosta,  and  was  taken  away  by  bim  npoD- 
an  execution  in  bis  bands,  and  Issued  upon  a 
valid  Judgment  In  favor  oFacreditor of  Joeet'ti 
Lentz,  one  of  the  members  of  Iheflrmof  Leiitx 
Brothers,  as  his  property.  Tbe  circuit  Jud^ 
instructed  the  Jury  uiat,  under  the  lemtsof  tli«- 
forcgoing  agreement,  tbe  absolute  title  to  ILe 
beer  passed  at  once  to  Lenlz  Brothers,  and  was- 
subject  to  levy  and  sale  upon  an  execution  la 
favor  of  the  creditors  of  Lentz  Bros.,  or  either 
of  them,  and  directed  a  verdict  for  the  defend- 
ant. 

This  ruling  raises  the  only  question  for  oiir 
consideration,  Tbe  writing  contains  an  ex- 
press condition  that  tbe  right,  title  and  interest 
of  the  property  ordered  was  to  remain  and  ve*t 
in  the  F.  J.  Dewes  Brewery  Companv  until 
sold.  Tbe  learned  Judge  was  of  opinion  tbnt 
this  condition  enabled  Lenlz  Bros,  to  imme'ii- 
ately  sell  the  beer,  and  convey  a  good  title,  de- 
vested of  any  interest  of  the  Brewery  Compv 
ny,  and  that  the  Company  could  nolfoliow  th« 
property  Into  the  hands  of  purchasers;  thtt 
there  was  a  plain  undcrsiandlDg  contained  in 
the  instrument  that  heoU  Bros,  should  be  per- 
milled  to  sell,  and  the  fact  of  sale  termioaicd 
tbe  condition.  The  court  further  considered 
that,  if  the  contract  could  be  upheld,  it  would 
simply  put  It  in  the  power  of  Lenlz  Bros,  to  do 
an  extensive  business,  apparently  on  their  own 
account,  thus  giving  to  them  a  false  credit,  to 
which  they  were  not  entitled  in  dealing  wilb 
others.  There  is  no  testimony  before  ussbow- 
Ing  how  tbe  credit  arose  in  this  esse,  nor  when 
the  indebtedness  accrued.  It  evidendy  wa» 
not  a  credit  which  the  firm  had  acquired  by 
dealing  In  this  way  with  tbe  Brewery  Compa- 
ny, for  It  appears  as  an  indebiedness  against 
one  of  tbe  brothers  only,  and  not  the  firm. 
Now,  the  contract  was  one  which  it  was  com- 
petent fpt  the  parties  to  make,  unless  It  was 
void  as  being  against  public  policy.  The 
Brewery  Company  had  a  right  to  say:  "I  will 
fill  your  order  for  beer,  which  you  may  sell  a* 
you  choose,  but  the  tille  sbajl  remain  in  meun- 
til  you  do  sell,  and  Iben  tbe  title  will  pass  to 
tbe  purchaser,  in  whirh  case  we  wilt  trust  lO' 
your  personal  responsibility  lo  pay  us,  at  th« 
rale  of  $5.70  a  barrel."  The  effect  of  such 
'  was  that  the  property  not    sold   re- 


different  is  this  From  a  sale  of  goods  uponcc 
mission.  The  factor  solicits  goods  to  be  sold 
on  commission.  The  consignor  says,  "I  will 
sbip  you  all  goods  yon  may  order,  but  tou 
must  sell  so  as  to  net  me  bo  much  ■  tnufael  at 
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band  «  jaid."  VatD  toM  bjr  tbe  fftctor  tbe 
good*  ranaln  the  pic^Mny  of  Uw  coiudcpot, 
ud  an  not  nbject  to  aeicura  at  tlM  ndtcd  the 
coiDiDlnloiimendiaDfacredUon.  The  pnblio 
are  not  defiaaded  in  the  one  caw  mote  Uumin 
tbe  other.  Aa  In  the  caie  of  other  asenta,  pet- 
aoaa  dealloE  with  them  mint  nacertidn  the  ex- 
tent of  their  authorttj  at  their  peril  Wright 
T.  Sotomm,  IB  Cal.  Si 

They  conid  not,  any  more  than  a  factor  who 
haa  poBsceeioii  of  the  good*  and  leUa  them  in 
hia  own  name,  pl^ge  the  beer  for  their  own 
debt.  jVMMm  t.  T&orttion,  6  Eaat,  17;  Btee  t. 
Culler,  17  Wla.  861;  mnOarn  f.  Oatmey,  S8 
Mass.  14B. 

There  U  nothing  llleKal,  Immoral  or  corrupt 
Id  tbe  contract  In  effect,  it  create*  a  mere 
agency,  in  wblob  Lentz  Brae,  are  to  take  the 
beer,  sell  It  and  my  OTer_proceeds  lo 
amount  of  9G.TS  abaxrel.  Thev  find  thcl 
muDcratioD,  If  at  all,  in  what  they  can  aell  it 
for  above  that  price.    Thla  court  haa  gone  very 


far  In  mtainlnK  coodlttoDol  lales,  and  ba» 
nerer  deolared  them  void,  or  different  from 
wlut  the  parties  baTO  Intended  by  their  agree- 
ment. QfUtt  T.  Tregmt.  11  Mich.  ftG;  DanUip 
T.  GUaton,  16  Hich.  ISS;  Freiton  v.  WJiitney, 
SS  HIch.  B60i  Joftiuton  t.  Whxttemore,  27  Midi. 
468:  Wkitnag  v.  MeCannM,  29  Mich.  12;  Smith 
T.  Laz9, 43  SRcb.  6;  MarqtittU  Mfg.  Go.  t.  J^erv, 
49  Mich.  388;  Edward*  y.  Bymont,  60  Midu 
848,  8  West  Rep.  IH;  Kendriek  t.  Beard 
(Mich.)  4fl  N.  W.  Kep.  887. 

Tbe  autbortUeB  cited  above  show  tbe  prloci- 
plee  upon  which  this  court  hae  proceeded  in 
upholding  Buch  contracts,  and  it  Is  onDeceasary 
to  restate  them  here,  or  to  n:vien  the  decialona 
of  other  courts  holding  a  diSerenl  view. 

Thejudgmentii  mmed,  and  a  ntw  trial  or- 
dertd. 


HEW  HAMPSHIBB  SUPREME  CODRT. 


Fnnklln  LOW 
Frank  a  STREBTER,  Trustee,  eto. 


WlMr«  a*eb  of  two  adjolninf  Iftod  own- 
MM  eonvcT*  to  the  oth«r  the  land  between 
bis  own  building  and  tbe  division  line  between 
their  lande.  **to  be  used  m  a  ooromon  pasBwaji  lor 
oar  mutual  benefit,  and  for  no  oUier  purpoae," 
nelttier  has  anr  latcreat  la  the  land  he  haa  oon- 
TCTed,  exoept  a  rigbt  or  way.  and  the  srantor 
eannot  oomploln  of  obatnicttons  therein  whlob 
do  not  Impede  him  ts  lie  reasonable  use  as  a  pass- 
war,  although  QtBKted  ti;  a  third  person  havlnc 
a  more  right  of  war  over  luoh  passway. 

(Maroh  14,  lan.) 

EXCEPTIONS  by  plaintiff  to  the  Snpreme 
Court  for  Memmack  County,  to  re^ew  a 
judgment  for  defendant.  In  an  action  to  recover 
damage!  for  the  obstruction  of  a  way.  Ooer 
ruUd. 

Thia  action  was  case  for  obsttuctine  a  way, 
with  a  count  in  trespass,  and  a  count  In  equity 


f6r____       „_       _.    _._      „       

In  18SS  Joeeph  Low  owned  a  lot  of  laud 
vn  the  east  side  of  Main  Street,  In  Concord,  on 
which  was  a  brick  bulldlnz  called  "Low's 
Block,"  the  southerly  wall  orwbich  was  eight 
feet  northerly  of  the  aoutherly  line  of  the  lot. 
South  of  Low's  lot,  and  adjoining  it,  foeac  Hill 
owned  a  lot  upon  which  was  a  building  called 
"Athenian  Hall,"  the  north  wall  uf  which  was 
about  eight  feet  south  of  UIU'b  north  line,  thus 
leaving  a  atrip  of  land  between  lite  boildtnga 
about  aixteen  feet  wide,  designed  as  a  paaaway 
fitm  Uain  Street  to  the  rear  of  their  lands. 
Low  oonveved  to  one  BrackeU  tbe  south  half 
of  bia  building  and  lot,  making  the  aoutherly 
line  of  the  Iniilding  the  aoutherly  line  of  the 
land  couT^ed,  and  dew^ribingthe  toutherly 
bmmdaiy  aa  "a  cross -street  laid  out  by  said 
Low  and  Isaac  HUL"  July  24, 1844,  Low  con- 
9L.R.A. 


veyed  bv  quitclaim  deed  to  Isaac  Hill  his  land 
south  of  Low'a  block,  being  tbe  strip  of  land 
eight  feet  in  width,  above  mentioned,  "to  be 
used  as  a  common  pasawny  for  our  mutual 
beueflt,  and  for  no  other  purpose  but  a  pass- 
way,  meaning  hereby  to  convey  tbe  land  south 
of  the  brick  block."  At  tbe  same  time  Hill. 
by  quitclaim  deed,  conveyed  to  Low  his  land 
north  of  bis  building,  describing  it  aa  "all  the 
land  north  of  said  Athenian  Hall  to  land  c~~ 


of  said  hall," 

way,  for  our  mutual  Iwneflt,  and  for  no  other 

Eurpoae,  hut  a  pasaway."  Defendant  owns  the 
ind  and  rigbta  conveyed  by  Low  to  Bracbett. 
The  south  wall  of  the  building  is  defendant's 
south  line.  He  has  a  right  of  way  over  tbe 
paaaway  on  the  south  for  access  from  the  street 
to  the  rear  of  bis  building.  Franklin  Low, 
the  son  of  Joseph  Low,  had,  at  the  com- 
mencement of  the  auit,  whatever  rights  re- 
mained in  his  father  to  the  eight  feet  south  of 
the  Low  block  after  his  father's  deed  to  Hill. 
Eight  or  ten  years  ago  the  owners  of  defend- 


Around  tbe  doorway  was  built  a  brick  projeo- 
tioD  from  the  wall  into  the  passwav  four  inches 
wide.    Tbe  steps  of  the  doorway  into  tbe  base- 


ment extend  into  the  passway  about  ten  inches 
from  the  wall  o(  tbe  building,  making  an  open- 
ing in  the  groundof  tbepasaway  of  Ihatwidtli. 
The  brick  proJecUou  and  the  opening  of  the 
doorway  are  claimed  as  obstructions  by  plain- 
tiS,  ana  their  erection  and  mainleDance  aa  tres- 
passes. Plaintiff  objected  at  the  time  they 
were  placed  there,  and  demanded  their  remov- 
al before  bringing  suit. 

At  the  trial  the  court  found  that  plaintiff  hB» 
a  right  of  way  in  the  passway,  but  that  his  rea- 
sonable use  of  it  for  that  purpose  has  not  been, 
and  is  not,  obstmcted  by  the  things  complained 
of;  and  that  plaintiff  haa  no  sufficient  title  t» 


«n 


Nsw  Bixnxam  Sursna  Coubt. 


Hab., 


Ihe  land  where  the  aHeged  obatmctlooa  an,  to 
enable  him  to  maiutftin  uespan  qtum  elatuum. 
The  court  found  defendant  not  guiltj,  dia- 
mlsaed  the  count  in  equity,  and  oidered  jndg- 
meot  for  cobU  for  detendant.  PlalnUfl  ex- 
cepted. 

J/r.  Sunnal  O.  EaatiHui,  for  plaintiff: 

In  the  coDBtruction  of  deeds,  the  Intention  of 
the  parlies,  u  it  can  be  lemmed  from  the  Isn- 
^age  mea,  in  the  light  given  by  the  dream- 
ftancee  in  which  that  langaago  wai  used,  ia 
what  the  court  alwava  atrirea  to  aacertain. 

BiEhardton  t.  Palmer,  88  N.  H.  318;  Gard- 
ner T.  WOfUr,  S  New  Eng.  Bep.  8M,  64  N.  H. 
630. 

The  scope  of  the  grant  "may  often  be  limited 
and  Eustained  by  a  recital  atatiog  the  objecta 
ot  the  grant." 

Wood*  V.  Nathva  Iffg.  O*.  0  N.  H.  «T. 

Like  other  caaea  of  easements,  the  plaintift 

"entiUed  to  a  verdict  for  nominal  t 


f.  H.  167j  TiUoUm  ^ 


Although 

BiodsettY.SU 
Smith,  W  N.  H. 

Mettri,  Chaae  A)  Streeter,  for  defendant; 

The  court  finds  aa  a  fact  that  the  plalntifTa 
reasonable  use  of  the  sixteen-foot  strip  as  a 
DBBSway  "baa  never  been  and  ta  not  obstructed 
by  tbe  things  complained  of," 

Upon  this  Andliig  the  count  In  case  cannot 
be  maintained. 

Bopkint  V.  Cfrombit,  4  N.  H.  S24,  S3S;  OraiM 
T.  Shattuek,  85  N.  H.  2GB;  Win»liip  t.  E,^flM, 
43  N.  H.  108,  317:  O/iamberlain  t.  SnfiOd,  48 
N.H.  856,  Vei. 

BlBKliAxat  J-  dellveied  the  opinion  ot  the 

The  ptaiutia  owns  the  rights  of  Joaeph  Low 
In  the  eight  feet  south  of  tbe  Low  block  after 
be  conveyed  to  HilL  The.  defendant  owna  the 
land  and  rights  couTered  by  Joseph  Low  to 
Brackett,  and  the  soutb  wall  of  the  Low  block 
is  to  be  taken  as  bis  south  line.  He  also  bas  a 
right  of  way  over  the  passwav  between  the 
Low  block  and  Athenian  Hall,  from  tbe  street 
lo  the  rear  of  the  Low  building.  Neither  party 
owns  the  eight  feet  of  land  immediately  south 
-of  the  Low  Dlock  If  Joseph  Low  conveyed  it 
to  Hill,  but  If  the  deeds  of  Low  and  Hill  only 

dedicated  the  sixteen  feet  of  land 

4L.A.A.  , 


panway  to  flie  parties,  each  retaining  the  own- 
ership of  his  land,  then  the  plaintiff  la  Uw 
owner  of  the  norlberly  eight  leet,  subject  to 
the  defendant's  easement,  and  may  recover  in 
trespass.  A  grant  ot  a  right  of  way  over 
land  does  not  convey  the  soli,  or  any  corporeal 
Interest  In  it,  and  it  necessarily  follows  that 


from  using  the  land,  if  bla  oas  doea  not  imped« 
tbe  exerdae  of  the  right  of  passage.  In  other 
words,  an  owner  whose  lano  ia  burdened  with 

a  rlcht  of  way  has  all  the  rights  and  beneflia 
of  the  soil  consistent  with  the  Teaeonable  um 
of  the  way.  Jamaiea  Fttnd  Aqueduct  Oarp.  t. 
Olmndler,  B  Allen,  16B,  1S8;  BieAardion  v.  iM- 
mer,  88  N.  H.  S12,  330j  Wdeh  v.  WUmx,  101 
Mass.  163,  1S4,  100  Am.  Dec  118,  natt.  IIS, 
118;  Goddard,  Easem.  4. 

The  inquiry  then  ia  a*  to  the  legal  effect  of 
tbe  deads  whicb  passed  between  Low  and  Hill 
July  34,  1844,  and  especially  of  the  deed  of 
Low.  The  language  in  each  is  clearly  aoffl- 
dent  to  convey  the  laud  described,  but  it  ta 
claimed  by  the  plaintiff  that  such  was  not  th« 
Intention  of  the  partiea,  and  Uiat  the  deeds 
ahould  be  conelnied  as  Uie  parties  understood 
them  when  they  were  executed.  This  Is  un- 
doubtedly the  law  when  the  Intention  la  found 
from  competent  evidence.  In  Ihe  present  case, 
the  deeda,  the  situation  of  the  paroea,  and  th« 
purpose  tbey  had  in  view,  an  materiaL  Tha 
parties  could  have  aooom[dished  thetrapparent 
purpose  Id  a  more  direct  w^  than  the  one  Uiey 
adopted.  Tbey  desired  to  make  thetfxteen  feet 
a  pwsway  comihon  to  both.  This  did  not  ne- 
cessitate a  conveyance  of  the  fee  la  the  land  of 
one  lo  the  otber,  incumbered  with  the  liability 
of  legal  conlroverslee  like  the  one  now  before 
tbe  court.  Still,  it  waa  a  way  which  the  par- 
ties could  adopt,  and  tbelanguage  used  in  bolii 
of  the  deeds  is  bo  direct  and  complete  aa  to 
leave  very  little  doubt  that  both  Low  and  Hill 
iDtcDiIODally  adopted  the  method  of  each  con- 
veyiog  his  land  In  fee  to  the  other,  as  a  port  of 
the  IransaclioD.  After  Joseph  Low  executed 
bis  deed  be  bad  no  interest  In  tbe  eight  feet 
next  to  his  block,  except  a  right  of  way  over 
it.  This  tbe  plaintiff  haa,  but  It  is  found  that 
he  Is  not  obstructed  in  its  reasonable  use  by  the 
things  complained  of. 

Bjetptioru  oterjiiUd. 

Alteo,  /.,  did  not  sit;  Um  othm  coaeoned. 


D,gH,zedr,yGOOgIe 


£t  OsHxooH  HtrrUAL  Fnts  ImusAKCE  Ca 


WISCOHSm  SUPREME  COUBT. 


Jb  AppllcArtun  of  0.  B.  EBtabrook,  Attg-Qen., 
Appt.,  (or  BD  Order  Directing  tbe  03H- 
KOSH  MUTUAL  FIRE  INSURANCE 
CO.,  Bupt.,  to  Bbow  Cause  nby  tU  Aitsira 
Bbould  not  be  Closed. 


(....1 


k— J 


Id  the  proTliioiuof  Ber.  Stab,  U  SOS,  3ElS,«u- 
tliorisltig  the  ffrmnUns  of  tm  InJiuMtlon  at  Uu 
■ult  of  luj' oradltor  or  itookliolder  of  BD  InBOlTeat 
tDMinmoe  compuir  to  latreln  tt  and  Ito  oacen 
from  eiercbdnsoorporaM  frsnohbea  or  Interfar- 
toff  with  oorporate  aantB.  I 
to  the  appointment  of  leoetTen  and  tbe  cloBlitg 
Vt  the  oorporate  bualiUB. 
S.  ^ba  flMt  thftt  a  ocmrt  luM  no  Jnrlsdlo- 
tkna  to  deonethe  dlHolutlaii  of  a  oorporatlon 
In  aooordaoee  wttb  the  prarerof  atrfll  Till  not 
preFentttBtakliutjDrMkitlonot  the  suit  for  tbe 
puipoee  of  granUnr  other  requeued  relief  which 
k  within  tti  power,  euch  ai  srantlDS  Injunotlon*, 
appointing  reealveia  and  cloalur  the  oorporata 

&  nw  Attomar-Oaner&l  will  not  ba 
penuittcdtomalntkliiaA  independent 
notion  for  tiii.  disBolutlan  of  an  Insolvent  Id. 
■onnoe  corporation  If  all  Uie  ends  which  could 
be  attained  b;  mob  aoUon  may  be  accompliBhed 
brhli  beoomlnc  a  partr  to  an  aotloo,  alread; 
pendlns  afloat  the  oorporatloo,  brousbt  ~ 
oiedltora  and  ttoflkholdeta. 

4,   ntedJaaolnUonofnnUiaolTentliiaiir- 
"  in  aa  authorized  br  Be v.etat., 


1  1908,  mar  be  decreed  In  an  action  broocht 
affalnit  It  by  oredlton  and  itockbolderB  under 
Uev.  BUt.,  »  BUS.  SSIB,  If  the  Attorne;.Q«neTal 
becomee  a  partr  to  Buoh  action  uid  aaka  for  the 
dlMolutloa  la  Uie  name  of  the  Stale,  althongh 
■uoh  deoee  Is  not  authorized  tij  the.eeotlona  un- 
der whloh  the  aotlon  k  InrouKbb 

(September  ES,  iseo.) 


County  denjiog  bii  applicBtioD  for  an  order 
directmg  the  Osbkosb  Mutual  Fire  iDsurance 
Company  to  abon  cause  nhy  Ita  aSaIn  should 
not  be  closed.     AffiTmed. 

Tbe  case  fully  appears  in  tbe  opinion. 

Meurt.  C.  £.  EstabrDok,  Atly-Qtn., 
Hloka,  Pbilllsa  ft  Klieat,  Btnrk  ft  Snth- 
erland,  Welabrod.  Thompaon  ft  Har- 
•haw  and  GnxT-  ft  Forward,  for  appellBnt: 

This  proceeding  is  the  only  manoeroi  effect 
Ing  B  disBolutioD  ot  tbe  corporalioQ. 

Bee  B^ft  v.  Commereiai  Int.  Co.  S  Mo.  Atm, 
178. 

Tbe  proceedings iDBtitated  by  theofflcers and 
board  of  directors  sgainst  their  companT  do 
not  circumvent  tbe  operation  of  %  1968,  Rer. 


cause  (1)  we  have  no  statute  aulhorizinff  s 
court  to  decree  a  disaolution  esccpt  g  1968,  Itev. 
Stat.;  (2)  in  tbe  absence  of  statute  a  court  of 
equity  haa  no  sucb  authority,  at  a  suit  of  ■ 


>n  IiH  one  In  bcAotf  0/ ofhwi. 

A  credlttH' ol  an  InBolventooTpoiatlonmarbrbv 
aotlon  lobehalf  of  elloredltontooloaeupthebuEl- 
neM,  and  enforce  the  llabUltr  of  lis  offloersand 
Hockholdem,  and  It  la  not  material  that  plalntlir 
waaiHit  a  creditor  when  dividend*  were  nnlaiifullj 
declared  and  reoelved.  Hurlbert  y.  Haiahall,  OS 
Via.  680. 

Any  Mookholder  or  creditor  aggrleTed  by  a  pto- 
oeedlns  asalnat  tbe  oorporatlon  may  file  oomplalnt 
and  proeure  Injunction  and  prooeed  to  final  settle- 
ment of  Its  affalTB.  Bolleton  Spa  Bank  v.  Uarlne 
bnk.  IS  Wis.  ISO. 

A  oredllor  without  havlUK  obtained  Judgrment  at 
law  avalnit  It  mtsbt  maintain  tbe  aotlon  Jointly 
with  the  itoakholders  to  leaob  and  appropriate  lU 
aoela  and  enforce  the  liability  of  the  itookbolden. 
Qeveland  y.  Blarhie  Bank.  IT  Wis.  516. 

The  aotlon  may  be  maintained  by  a  judgment 
eredltor  whow  ludsment  haa  not  been  docketed, 
and  upon  which  execution  has  not  been  iHued. 
Hercdianta  Bank  r.  Chandler,  U  vni.  431. 

An  InJuDOUon  onoe  irranted  cannot  be  dlssolred. 
An  Irreffulart^  or  defect  In  the  prooeedlnr  oannot 
beamemded  or  dlsreffuded.  and  If  In  the  result  of 
the  aoUon  It  appeals  that  the  oorporatlon  la  clearly 
•alTent.  tbe  leeelver  must  neyentieleaswlad  up  the 
aSatisandittvethaatookhoIdentheaurplua.  ITer- 
cy  ▼.  Bank  ot  Central  N.  T.  IS  How.  Pr.  468. 

On  a  MU  by*  minority  ot  a  lodge,  In  their  Indl- 
Tldnal  names,  In  which  they  claim  their  proportion- 
ate share  of  a  fond  and  aik  for  an  Injunction  and 


tkm.  or  forfeit  lis  obaitor,  or  ooraeOt  anysupposed 
mmueofoorponite  powers.  Goodman  r.Jedldjah 
Lodge  ot  B'oal  BMth.  B  Gent  Bep.  08,  VT  Hd.  111. 

A  oorporatlon  can  only  be  dissolved  In  the  Matu- 
tory  mode.   Md, 
9L.RA. 


To  effect  a  dissolution  of  a  oorpOTntion  there 
must  be  the  Indgment  of  a  court  of  competent  jur- 
isdiction deolarlnc  it  dissolved;  and  until  such 
judgment,  creditors  may  proceed  by  suit  against 
the  corporation,  unices  reetraloed  by  Injunction. 
Klneald  r.  Dwindle.  StS.Y.Wh  People  v.  Manhat- 
tan Oo.  •  Wend,  e&l;  Ra  Beformed  Pnabytarlan 
Ohurob,  T  How.  Vt.  tit, 

Proeadtnut  to  forfM  franehlm. 

Ilie statute  auihorizesa  publla  offlcer^to  brltw 
the  com  pany  before  a  ]  udlclal  tribunal,  whloh ,  aftn 
full  opportunltr  for  defeoee,  may  determloa 
whether  It  Is  Inaolvent.  or  Ita  condition  eut^  as  to 
render  [ta  oontlnuanoe  In  buslnees  hazardotis  to  the 
Insured  or  to  tbe  public,  or  wbether  It  has  exceeded 
Its  oorporate  powers,  or  violated  the  rulea,  reatrlik 
tLons  or  oondlHona  preeonbed  by  law.— grounds 
whloh.  It  estabUshed,  constitute  suffldsnt  reason 
why  the  corporate  franchises  and  prlvUegee  grant- 
ed by  the  State  should  be  no  longer  enjoyed.  Oht- 
cago  L.  Ins.  Co.  V.  Needles,  IIB  U.  S.  BBS,  £8  L.  ed. 
lOSSi  Terrott  v.  Taylor,  IB  U.  B,  B  Cranoh,  M,  8  L.  od. 
•68;  S  Kent.  Com.  8(H,  81S;  Com.  v.  Farmers  *  M. 
Bank,  a.  Pick.  Ug;  Barclay  V.  lUman.  1  Bdw.  Ch. 
Ue,  •)  N.  T.  Ch.  L.  ed.  aa>,  Btae  V.  Bloom,  6  Johns. 
Ch,  see,  1  M.  Y.  Ch.  L.  ed.  IIU. 

An  Information  In  tbe  natura  of  a  guo  uurranto 
M  proper  to  forfeit  tbe  franohlsea  of  a  oorporatlon 
and  dtasolve  It  for  doing  acts  whloh  It  Is  not  author- 
ised or  Is  forbidden  to  do,  or  tor  failure  to  perform 
the  duties  which  It  was  Incorporated  to  perform. 
People  y.  Daahaway  Aiao.  M  OO.  114. 

Ad  iDformatlon  against  a  corporaUon  most  be  In 
tbe  name  of  the  attorney-general  alone.  It  cannot 
be  joined  with  one  at  tbe  Instance  of  private  rela- 
tors against  oIBoera  In  the  corporatioo.  State  r. 
Somen  Point,  B  Cent.  Rep.  41,  tt  N.  J.  U  Slfi. 


^JT? 


o  23  T,.  R.  A.  204. 
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WUOONBIH  SUPSEUK  COOET. 


■tfM^bolder  or  member  In  his  own  behalf  ud 
In  hlB  own  nftme. 

Hl^.Recelver«,gS88,«i)dcasescited;  Cook, 
Corp.  TOO,  note  e,%  030;  Srong  y.  UeCagg.  S5 
Wte.  624;  Monwctz,  PtIt.  Corp.  %  883;  WO- 
mm  t.  Otntral  Bridge,  9  R  L  G90;  Boiicn  Olatt 
Xfff.  Co.  T.  LartgAm,  24  Pick.  4B ;  JteAontpa 
»mkv.  Heard,  m  G&.  40L;  Fblger  v.  (^um- 
dian  Int.  Ob.  09  Mass.  SGTi  BUxabttTitovm  Oat- 
Ught  Oo.  T.  &re«a,  46  N.  J.  Eq.  118;  Ohieam 
Hut.  L.  Jndtmaitj/  Atto.  t.  Bunt,  S  L.  R.  A. 
549,  1S7  ni.  357;  Cook,  Stock  wd  Stockhold- 
ers. €639,  and  cases  dted. 

Omy  the  Attoniej-Qeneral  In  the  name  of 
the  Bute  can  bring  suit  for  Uie  dinolution  of 
a  corporation. 

Cook,  Stock  «nd  Btockboldos,  g  68S;  Mora- 
wets,  PriT.  Corp.  6 1040;  Strojigv.  MeCagg,  M 
Wis.  634;  8  Morawetz.  Priv.  Corp.  g  882;  Wil- 
tm  T.  Central  Bridge,  9  R.  L  590;  Boilon  Olau 
Xfg-  Co.  V.  Langdan.  34  Pick.  49;  Meehania 
BaiUcv.  Heard.  91  Qa..^l;Folg»ry.  Colaminan 
Int.  Oo.  99  Mass.  367;  BradtY.  Benedict,  17 N. 
Y.  99;  Mizabethtvum  Oaa-Light  Oo.  r.  Green 
and  ChieOfgo  Mat.  L.  Indemnity  A—o.  v.  Hunt, 
tuvra;  Neto  York  MariiUd  Iron  Work*  t. 
Smith,  4  Duer,  862;  Taylor,  Corp.  §_§  330, 381. 

The  appointment  of  Uie  receiver  in  the  suit, 
In  behalf  of  the  officers  and  board  of  directors 
of  the  companr,  against  the  compaor,  for  the 
purpose  of  sBsisting  them  to  close  lU  affairs, 
was  abeolutelj  Told,  there  being  no  ataiule  reg- 
ulating the  case  of  a  TOluntaiy  dissolution  of 
a  corporation,  and  providing  for  the  appoint- 
ment of  a  leceiTer  even  where  proper  grounds 
an  laid. 


The  Jurisdiction  of  a  court  to  appoint  a  n- 
cdver  is  statutorf . 

Beach,  Receivers,  6  408;  Co<A,  Stock  and 
Stockholders,  ad  ed.  g  628;  Morawetz,  Priv. 
Corp.  g  1040. 

I^  power  will  not  be  enlarged  bj*  the  court, 
to  take  the  alTnirs  of  a  corporation  out  of  the 
manHgement  of  tta  own  offlcen,  and  place  them 
Id  Ibe  tiancte  of  a  receiver. 

High,  Receivers,  3d  ed.  g  288;  Oitu  Potlarv 
Oo.  T.  Tatet,  87  N.  J.  Eq.  648;  ffand  t.  Dexter, 
41  Oa.  454. 461. 

Ihwrt.  FIn«h  A  Bmrber  and  O.  W.  Fal- 
kor  for  respoudant. 

Cole.  OK  J.,  delivered  the  opinion  of  the 

It  Is  claimed  on  the  part  of  the  appellant 
that  the  action  Instituted  bv  R.  McMillea 
and  others,  officers  and  board  of  directors  of 
the  respondent,  and  all  the  proceedings  there- 
in, were  nnsuthorized  and  void.  Is  that  po- 
sition sound?  That  action  was  brought  tA 
adjust,  settle  and  wind  up  the  business  of 
the  corporation.  The  plaintiffs  ask  for  an 
injuQction.  and  tbe  appointment  of  a  receiver 
to  take  charge  of  the  property  of  the  corpo- 
ration, convert  its  assets  into  money,  collect 
its  debts  and  close  out  Its  affairs  under  the 
direction  of  the  court,     A  dissolution  of  th» 

irooration  is  asked  for.    From  the  complaint 


ute  under  wliloh  tliB  oOTnpBnir 
vresent  all  malerial  faols  essential  to  tlie  rl^bt  to 
declare  a  forfeiture.  CrawtaidBVilleAS.  W.Tump. 
Oo.  V.  Fletuher.  1  West.  Sep.  U1,  IM  Tnd,  V7. 

At  common  law  "tbe  abaolnte 
dlBolaCloD  of  a  corporation  bj  a  decree 
ure  or  legislative  T^>eal  ezUnffulibea  all  debtg  to  or 
from  It.  and  puts  an  end  to  all  tta  rigbta  of  action 
and  proper^,  and  It  can  no  ionscr  an*  or  be  sued 
or  do  any  lawful  act."  Fabquloque  Nat.  Bank  t. 
BetbelFli8tNat.BaDk,a6Conn.8U;  imooxv.Oon- 
tmenul  L.  Ina.  Oo.  W  Oonn.  4S8,  ITS. 

ContMuei  eiMmee  MB  forfedxtre  OedoFtd. 

There  la  a  bnnd  and  fun^aineiital  dlatlnoUon  Iw- 
tween  tbe  dlsBolution  of  a  corporation  and  the  loss 
of  Its  trancbiaa  or  legal  rlffbt  to  exist  and  oarrfon 
busineaaasa  oorporaUon,  whlcti  ooatlnuee  Indefl- 
nltelr  unleM  (be  time  lor  Its  eiiataaoe  la  eipreeai; 
limited  In  the  ffrant.  Morawetz.  Prlv.  Corp.  |  lOOS. 
Bee  Oommerolal  Bank  v.  Lockwood,  S  Harr.  (Del.)  a. 

Althoufcli  a  corporation  bas  ceased  tbe  prosecu- 
tion of  the  objects  for  whlcb  It  waa  organlECd,  Its 
oorporale  po wora  remain  unimpaired  for  tbe  ooHoo- 
tkm  of  debca,  tbe  eotoroemenc  of  tiabUltieaand  tbe 
payment  ol  Its  oredltois.    Qlean  v.  Llgoett,  1S5  U. 

&  tss,  84 1.,  ed.  ae. 

A  oorporatlcn  Is  presumed  to  exist  for  all  pur- 
poses unUI  toifeltare  Is  declared  la  a  judKnient  of 
a  court  In  acme  proceeding  to  whloh  tbe  Sute  Is  a 
party.  WilUamav.  WeateniStarIiOdBe,S8l4i.  Ann. 
■ah  Plttsbnrsh  *  S.  !•.  S.  Co.  v.  Bottaschlld  {Pa.)  1 
Cent.  Bep.  108. 

A  raUroad  company  Is  not  to  be  deemed  dissolved. 
under  HInn.  Qen.  Stnt,I{IT8,ohBp.f(l,l  11,  providing 
that  the  ■uipeoiion  of  Its  buslnesa  tor  one  year 
aball  be  a  givund  of  forfeiture  until  suoh  forfeiture 
la  Judicially  ascertained  and  declared,  Btate  v. 
Hlnnesala  OeaU  a  Co.  W  Ulnn.  US. 
SL.R.A. 


Tbe  nouuse  or  misuse  of  Its  f  ranohlses  by  «  cor> 
poratlon,  or  Its  breach  of  tbe  condltlonB  on  whlcb 
Its  duration  Is,  by  the  law  of  Its  oreatlon,  made  to 
depend,  Is  a  cajise  of  forfeiture.   Pierce,  Bail> 

It  la  a  tadt  condition  annexed  to  or  Implied  In 
theohartvof  evwy  private  oorpomtton.  that  the 
government  may  leanme  its  corporate  tranchlsN 
for  a  mlflusarcrancnuaer  thereof.  State  v.  Ulnne- 
BOta  Oent.  B.  Oo.  St  HInn.  SM. 

Althougb  the  condition  It  not  expressed,  it  la  nec- 
essarily Implied,  In  every  grant  of  oorpoiate  eztot- 
•nca,  that  tbe  lo-tvllegea  and  franoblssi  conferred 
thereby  pball  not  be  abused,  or  so  em|doyed  as  to 
defeat  the  ends  for  wbteb  It  la  estabUshed.  and 
that,  wben  so  abused  or  mlaemplcyed.  tbey  may  b* 
withdrawn  or  reclaimed  by  tbe  Btate  In  such  way 
and  by  such  modee  of  procedure  as  are  oonalsteDt 
vltblaw.  Chicago  L.  Ina  Co.  V.  Keedlea,  lU  D.  & 
BTi  28  L.  ed.  W6L 

A  Donuser  or  misuser  la  a  ground  of  forfedtore, 
although  not  expressly  declared  to  be  auch  bystaw 
ute.    Pierce,  BMUroadv  U- 

DiaabitUmof  ocrporatton. 

'n»  old  and  well-establlaheil  principle  of  law  re- 
maliks  good,  as  a  general  rule,  thai  a  oorporation  la 
not  to  be  deemed  dtsaolved  br  reason  of  any  mto- 
user  or  nonuser  of  Ita  franchisee,  until  the  ddault 
baa  been  Judicially  ascertained  and  daolared. 
OecrglB  Import  t  Export  Oo.  v.  Locke,  n  Ala.  SH; 
Peter  V.  Kendal,  8  Bam.  t  C.  TDB;  Bex  v.  Ameir.  t 
T.  a.  GU:  Hurray  v.  Hurray,  B  Johna.  Cb.  88,1  M.  T. 
Cb.  L.  ed.  lOia. 

Id  an  aotioc  brought  for  tbe  puipoee  of  dlsiolv- 
Ing  a  corporation,  the  relator,  to  maintain  the  ao- 
tlon,  must  have  some  Interest  beyond  that  coramon 
to  every  cltiieu.  Blfih,  Extr.  Letnl  Bern.  E  864-, 
Uurphy  y,  Farmeni  Bank  of  Schuylkill.  SI  Pa.  4U: 


See  also  IE  L.  R.  A.  SES. 


B»  Obhkobe  Mutual  Fibb  Ihhubanob  Co. 


of  the  A.ttomi]7-GeDerEil  was  heard.  It  ippeais 
tli&t  in  that  case  the  plniDtiffs  were  stock- 
holden  sod  credlton  of  the  defendant.  It 
also  appears  from  the  complaint  that  the  de- 
fendant was  inaolvent.  and  unable  to  pav  its 
debts,  though  that  fact  was  qnestiouea  on 
the  BTffument,  But,  without  dwcHine  on 
the  point,  we  must  saj  that  we  can  reacn  no 
other  conclusion  upon  the  mattere  set  forth 
than  that  the  corporation  was  In  a  failing 
condition,  and  was  unable  to  meet  its  just 
debts.  This,  in  brief,  being  the  case  pre- 
sented, la  it  correct  to  saf  that  the  suit  uius 
instituted  by  the  offlcera  and  direcUira  of  the 
corporation  for  the  purpose  intended  was  «i- 
tirelv  unauthorized  ny  our  statutes,  and  that 
all  the  proceedings  taken  thereunder  were 
ToidT  It  seems  to  us  that  no  such  position 
is  tenable  or  cornet  It  is  true  the  defendant 
professes  to  be  a  mutual  insurance  compauj', 
and,  It  la  said,  is  governed  bj  different  rules 
than  those  which  ate  applicable  to  strictly 
stock  companies.  But  it  is  undeniable  that 
It  is  a  corporation  authorized  by  law,  and 
organized  to  make  contracts  of  insurance. 
The  complaint  filed  by  its  ofQcers  shows  that 
it  bad  become  insolvent,  or  was  unable  to 
pay  its  debts. 

Now,  g  8218,  BeT.  BtaL,  proTides,  in  sub- 
stance, whenever  any  corporation  having 
banking  powers,  or  authorised  by  law  to 
make  insurance,  shall  become  insolvent  or 
unable  to  pay  its  debts,  or  shall  neglect  or 
refuse  to  pay  its  notes  or  CTidences  of  debt 
on  demand,  or  shall  ba^e  violated  any  of  the 
provlBious  of  its  Act  of  incorporation,  (h  any 


law  binding  on  such  a  corporation,  anv  court 
having  jurisdiction  may  by  injunction  re 
strain  such  corporation  and  its  offlcen  from 
exercising  any  of  its  corporate  rights  and 
privileges  or  franchises,  and  from  collecting 
or  receiving  anv  debts  or  demands,  and  from 

Eying  out,  or  in  any  way  transferring  or  de- 
'ering,  to  any  person  any  of  the  money, 
property  or  effects  of  such  corporation,  until 
such  court  shall  otherwise  order.  The  next 
following  section  provides  that  the  Injunction 
may  be  issued  upon  the  commencement  of  an 
action  for  the  purpose  of  cloeinr  up  the  busi- 
ness of  Bucb  corporation  bv  tne  Attorney- 
General,  in  tlie  name  of  the  "Btat*.  or  by  any 
creditor  or  stockholder  of  such  corporation, 
at  any  time  thereafter,  upon  proof  of  the 
facts  required  to  authorize  the  issuing  of  the 
same.    Itev.  Stat.  %  821S, 

The  court  may,  in  any  stage  of  such  action, 
appoint  one  or  more  receivers  to  take  charge 
of  the  property  and  eSectA  of  such  corpora- 
tion, to  collect  its  debts  and  discharge  the 
duties  imposed  upon  receivers  in  other  cases, 
subject  to  the  control  of  the  court.  Here, 
as  it  appears  to  us,  is  ample  power  given  Qie 
court  to  take  jurisdiction  of  the  cause,  grant 
writs  of  Injunction,  and  appoint  receivers  at 
the  suit  of  a  creditor  or  stockholder,  and  cloea 
the  business  of  the  corporation.  But  it  it 
isaid  the  court  in  such  a  suit  will  have  no 
power  to  decree  a  dissolution  of  the  corpora- 
tion. But  this  objection  does  not  go  to  the 
jurisdiction  of  tiie  court  to  proceed  with  the 
cause  as  far  as  authorized  by  the  Btatnte. 
Because  the  court  cannot  grant  all  the  relief 


Btatev.BTiitth,KInd.nS;  State  v.8tetn,]SNeb.BS0; 
People  T.  Qrand  Blver  B.  Oo.  13  Colo.  14. 

Ad  action  to  dtasolve  a  oorporatlon  npon  the 
ffTouDd  tbatlt  badautpended  lis  lawful  and  ordl- 
□uy  buaiiien  for  one  rear  prior  to  tbe  oommenoe- 
meDt  of  the  aotioo  Is  required  b;  Matute  to  be 
bnniKbtbytheattomey-generaL  Keljiey  v.  Pfaud- 
Lar  p.  F,  Co.  Ifi  Bun,  ID. 

llMre  Is  no  provision  of  law  wbloh  requlraa  sen- 
aral  oorpontlon  creditors  to  be  made  parties  to  an 
aotioD  hr  the  attomef-gBneral  to  dtsBolve  tbe.cor- 
poratloa.  Herrlns  v.  New  York,  L.  B.  &  W.  B.  Ool 
T  Oeot.  Bep.  808,  US  N.  r.  UU 

Proeeedingt  In  equity  under  >  N.  Y.  Bev.  Btat, 
jr.  Ut,  I  n,  tor  the  dinolatkiD  ot  a  corporation, 
were  nnalleotedbytbeCDdeofFrooedi^re.  and  that 
•ectloo  was  not  rapekleduiidl  the  rear  1860,— Code 
Qv.  Proo.  and  Bepcallng  Act.   Ibtd, 

If  the  nnauthoriaed  acts  ot  a  corporation  street 
merely  etoekholden and  creditors  who  have  an  ade- 
quate lenl  remedy,  the  Btate  will  not  Interfere. 
State  ▼.  HIaaceota  Ttmaher  Utg,  Oo.  S  L.  H.  A  010, 
ttHtmi.n& 

DttMlatlonotoorpoTattoii.  See  notM  to  CbEoe^o 
lliit.L.bld.ASBO.v.  Hunt(IlL)SL,B.AUB:  Bnell 
T.CbloagO  Oil.)  8  L.  TL  A.  SSS:  People  v,  Horth 
Blver  Busar  Bet.  Co.  (N.  Y.)  B  Ii.  B.  A  S8. 


Wher 


>r  shaU  revert  to  the  Btate. 

M  failure  to  ezenilBe  the  ftanohlBe  as  required 
operatee^wa/dcteasadlHoliitlOTi.  Com.T.Lykeiis 
Water  Oo.  1  Ont.  Bep.  ne,  IID  Pa.  B81. 

It  the  charter  ot  aoorporatlon  limits  Iti  ezlstenoe 
toadsllDite  period  of  time,  tbe  frsnchlse  orrlfbt 
to  axlM  would  expire  at  the  time  jimit^,    Hon- 
welM,  FtIv.  Corp.  H  100R,1(XB. 
SL.RA. 


By  the  exerdae  ol  .         _  . 

by  statute,  a  oharter  no  locser  exiata;  there  can  be 
no  new  tmnsaatlODa  de  pendent  on  the  ipeolalpow^ 
ooDferred  by  the  oharter;  mob  power  u  abrosatad 
when  tbe  law  grantUiK  it  IB  repealed,  fireenwood 
V.  Union  FreUht  R.  Oo.  lOt  D.  B,  U,  M  L.  ed.  Ml. 

Neither  tlie  right*  of  tlie  sbBrehoMera  to  the  real 
and  personal  property  of  tbe  oorporatlon,  nor 
rlffbte  of  oontnct,  nor  chotea  In  action,  are  d^ 
stroyed  by  such  repeal;  end  If  the  Legislature  baa 
provliled  no  Bpeclflc  mode  ot  enforcing  and  proteot- 
infi  such  r1a:hu^  the  courts  wlU  do  so  hy  tbe  meaoi 
vltbin  their  power.  Greenwood  v.  Union  Treljibt 
B.O0. 106U.  B.  18,a8L.ed.  Ml;  Humma  v.  Potomao 
Cb.  88  n.  B.  S  Pet.  £81,  S  L.  ed.  MIL 

JurfKHBtlon  in  apM». 

Equity  baa  no  lurlsdlotlan  of  a  bill  to  determlna 
whether  a  corpoiatloii  (K/OMo  to  legally  organized. 
Kelg-nin  v.  Humllton  Drnlnave  Comn.  8  West.  Rtifi. 
«K.  UB IIL  B17. 

A  procsedlns  to  dissolve  a  mutual  beneflt'sootety. 
Or  to  remove  ItflOflloere,  for  failure  to  make  proper 
reports  or  tor  Improperly  oODduotlng  Its  budneaa, 
lUBtltutad  under  Hi.  Act  1888. 1  10,  it  not  a  criminal 
of  HL  Oonst^,  ait^ 
proaecutJona  to  be 
and  by  tbe  antboritr  ol 
tbe  People  of  the  Stat*  of  Illlnois,*<butiBaoIvll 
piooeedlng  to  protect  jtioperty  rights,  and  may  be 
brought  in  equity  by  the  attomey'.general  In  his 
own  name.  Cbloago  Hut.  L  Indcaunilv  Atta,  ▼. 
Hunt,  tLB-ASMUrilLHr. 

Jorledlotjon  to  decree  tbe  dinohittan  of  aoorpo. 
ratioD  may  be  cooferred  upon  oonrtB  ot  equity  by 
statute;  and  euoh  jurisdiction  ill  lo  conferred  by 
the  minols  Aet  of  1888  (1  Btarr  *  a  Stat.  1348),  in 
referenoo  to  mutual  benedtsocletiee.   IMd. 

Aoourtot  equity  may  hold  teusteeaot  aeorp^ 
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Bsked  It  doea  not  follow  that  It  hu  no  Jurie- 
dlction  to  grant  any  relief.  Indeed,  It  aeeniB 
almoBt  too  plain  nir  argument,  In  view  of 
the  provisionB  above  cited,  that  ttke  suit  of 
HcMilleu  and  others  againgt  the  defendant 
Gonioration  was  one  authorized  to  be  brought, 
and  that  the  proceedings  in  that  action  are 
QOt  void,  even  If  irregularities  in  the  same 
haTe  intervened.  Whether  the  complaint  in 
tlie  action  or  facts  proven  Justify  the  appoint- 
ment of  a  receiver,  Is  a  questiOD  not  before 
OS,  We  have  merely  referred  to  the  case  to 
show  that  the  court  liad  Jurisdiction  of  it, 
and  had  power  to  appoint  a  receiver  In  it  on 
a  proper  case,  and  chat  the  action  was  stiJl 
pending.  At  this  stage  of  thai  cause,  the 
Attorney -General  obtained  an  order  from  the 
circuit  court  directing  the  defendant  to  show 
cause  why  its  business  should  not  be  closed, 
and  tliat  a  receiver  be  appointed  to  take 
charge  of  its  assets  for  the  purpose  of  wind- 
ing up  ita  affairs.  The  application  waa  made 
unoer  section  1968,  which  authorizes  the 
Attomey-Gaientl,  when  Informed  by  the 
commissioner  of  insurance  that  he  is  satisSed, 
from  an  examination,  that  the  assets  of  an  in- 
surance corporation  are  inmifflcient  to  Justify 
Its  continuance  in  business,  to  apply  to  the 
circuit  court  of  the  county  where  the  prin- 
cipal ofSce  of  the  corporation  is  located  for 
an  order  requiring  it  to  show  cause  why  it^  i 
1]usineBB  should  not  be  closed.-  The  Attor- 
ney-Ocneral  bases  his  application  for  the 
order  to  show  cause  upon  various  ejdiibits, 
among  which  are  the  records  and  flies  in  the 
case  of  McMillen  and  others  against  the  de- 
fendant, which  we  have  alluded  to.  On  the 
hearing  the  court  denied  the  application,  and 
from  t£at  order  this  appeal  Is  taken. 

It  does  not  appear  upon  what  ground  or  for 
what  reason  the  court  below  denied  the  appli- 
cation, nor  is  It  very  material  to  know.  We 
think  It  was  properly  denied,  because  the 
Buit  by  the  Attorney -Gieneral  wag  unneces- 
sary. The  Attorney -General  might  become 
a  party  to  the  pending  action  oi  McMillen 
and  others  against  the  defendant,  and  in  that 
suit  accomplish  all  the  ends  which  could  be 
attained  in  an  independent  action  brought  by 
him  in  the  name  of  the  biate.  What  was 
the  necessity  of  any  other  suitT  Different 
suits  brought  to  secure  the  same  ends  are 
always  considered  objectionable.     It  would 


be  especially  so  In  this  litigation  to  bare 
different  receivers  appointed  to  tf^  charga 
of  the  same  estate,  dispute  and  wrangle  over 
its  control,  disposition  and  management,  and 
Increase  the  expense  and  costs  of  settling  It 
for  DO  useful  purpose  whatever.  Confusion 
and  conflict  woula  inevitably  arise  between 
the  receivers  in  the  transaction  and  adjust- 
ment of  tlie  affairs  of  the  corporation,  and 
this  is  to  be  avoided,  if  possible.  But  it  is 
Bald  there  can  be  no  decree  dissolving  the  cor- 
poration in  the  pending  action,  which  la  de- 
sired. But  If  the  AttOTney-General  becomes 
a  party  to  this  suit,  such  adlsBolntion  could 
be  decreed,  if  consistent  with  tie  facts 
proven  and  the  principles  of  equity.  It  will 
be  noticed  that  the  Attorney -General  does  not 
ask  in  his  application  that  the  court  decree 
a  dissolution  of  the  corporation,  but  that  the 
buulneas  of  the  company  be  closed.  But  still, 
in  Buch  a  case,  the  court  is  expressly  author- 
ized, if  it  finds  that  the  assets  and  funds  of 
the  corporation  are  insufficient,  and  tlie  inter- 
ests of  the  public  so  require,  to  decree  a  disso- 
lution of  tie  corporation.  Rev,  Stat,  g  1668. 
But  the  same  relief  may  be  granted  in  the 
pending  action  if  the  Attorney- General  asks 
for  it  in  the  name  of  the  State.  Bo,  In  any 
possible  view  which  we  have  been  able  to 
take  of  the  question,  we  see  no  necessity  for 
the  Attorney -General  Instituting  another  In- 
dependent suit  to  close  up  the  buslneas  of  tho 
corporation,  and  settle  and  adjust  its  affairs. 
Besides,  it  appears  that  an  injunction  has 
been  granted  in  the  pending  suit,  restraining 
the  corporation  from  carrying  on  the  business 
of  insurance,  and  a  receiver  has  been  ap- 
pointed, who  has  employed  attorneys  under 
the  Butliorlty  of  the  court,  and  who  has  pro- 
ceeded to  collect  payments  and  enforce 
claims,  and  much  of  this  expense  and  labor 
might  go  for  naught  if  the  application  of  the 
Attorney -General  were  grant«d.  And,  as  we 
cannot  see  that  the  public  interests  or  ths 
rights  of  any  party  concerned  will  be  in  any 
way  promoted  or  subserved  by  instituting 
sucn  a  suit,  when  there  Is  no  obstacle  to 
the  Attorney- General's  becoming  a  party  to 
the  pending  action,  and  litigating  all  matters 
in  that  action  which  are  undetermined,  we 
think  (Ae  order  of  the  Oireiiit  Oaurt  t/iottld  bt 
ajfirmed.    Jt  it  »o  ordeitd. 


ration  aooountabte  for  breaoti  of  tniit,  but  csnaot  i 
devest  It  of  lla  oorporate  obsraoter  and  oapaclCr, 
unless  under  the  olrcumsUiDoea  and  Id  tbe  caaee  In 
wblob  Ibe  court  Is  speolall;  empowered  br  statute. 
HBrdon  V.  Hewton.  U  Blatchf.  819;  Varplanok  v. 
Mercantile  las.  Oa.  1  Bdw.  Ch.  Si,  0  N.  Y.  Cb.  L.  ed. 
es.  and  not«;  Slee  v.  Bloom,  S  Johns.  Ch.  Bsa,  1 N.  T. 
Cb.  L.  ed.  nil. 

Independent  ol  tbe  Matuteand  at  oommon  law,  a 
oourCotequKy-hadno  power  to  dissolve  aeorpora- 
tlon.  and  sell  and  divide  Its  property  at  tbe  suit  of 
ao  Individual  stookholdar,  in  his  own  behalf  and 
In  his  jwn  name.  Bbrong  v.  MoCas?,  AG  Wis.  S». 
See  Barlcss  v.  Ome,  1  Freem.  (M1M.J  IBl;  Bloe  v. 
Bloom.  6  JohDi.  Cb.  388, 1  M.  T.  Ch.  L.  ed,  lUl;  Ver- 
plaack  V.  Heroantlle  Ini.  Co.  1  Edw.'Gh.  Si,  8  N.  7. 
Ch.  L.  ed.  OS;  Doyle  v.  PeerlOM  P.  Co.  t4  Barb.  SBO; 
GIlmonv.Qreen  Point  SuBarCo.Bl  Barb.  9;  Penul- 
man  V.  Brlggt.  Hopk.  Ch.  800.  i  S.  Y.  Ch,  L.  ed.  *S0. 

AlthouRli  a  court  of  equity  may  not  decree  a  dli 
SL-R-A. 


solution  of  a  oorporatloa.  jet.  In  virtue  of  its  sen- 
era]  Jurlsdlotlon  over  trusts,  and  to  aSord  ramedlet 
In  Duses  whei«  eouna  at  law  are  Inadequate  to 
erant  lellaf.  It  tias  JuTladioUon  to  srant  relief 
atcalnst  a  oorporaUon  upon  llie  same  terma  ttiat  It 
mlj-ht  affalnst  an  individual  under  similar  oircum- 
stanoes.  Stamin  v.  Nortliwestani  Uut.  Ben.  Asso. 
8  West.  Hep.  Ttt,  K  Mich.  816. 

An  Insolvent  oorpoiation  may  lie  dissolved  and 
Its  attain  wound  up  at  tbe  Instanoe  of  a  ilnKle 
stookholder.  and  tfaianileappUntoallfeinsuraDoe 
oorporatloiiorgs.Dlzed  under  the  laws  of  llais  Stale. 
Ussten  V.  BcloctJo  I..  Ins.  Oo.  8  Daly.  IBT:  Ver- 
planok  T.  HeicantllB  Ina.  Oo.  I  False,  188,  K  N.  Y. 
Ch.  L,«d.<m. 

'Where  two  or  more  winding-op  petitions  are  pre- 
sented, they  will.  In  the  absence  of  mala  fidt»,  tabs 
priority  socordlnir  to  thelc  datsi  of  adverUsemaut. 
Bt  Building  Boo.  Trust,  L.  JO.  M  Oh.  Dlv.  IM. 
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Gbarlea  A.  WILLIAHSON 
OnrtaTua  J0HN30N  and  Caroline  F.  Jolm- 


AKlRb7»B 


o  enable  ber  bo 

uor  wDCDwa  hi  boIdk  to  bis  borne  to  be  murled, 
la  coDdlUoual  so  u  to  entitle  him  to  reoover 
the  money  baoh  In  case  of  her  failure  to  fulllQ 
the  eoKBRemeat,  althoii^h  be  attaahed  no  oondl- 
Hont  to  the  trUt  and  hAd  do  ezpectatloa  Oat  the 
moDey ,  port  of  irhloh  iru  ipent  b;  her  la  piu^ 
ehaalDB clotlkea.  would ' *"  ~  '"* 


aiil7tl.U«U 

EXCEPTIONS  by  ploiatiif  loa  judKOieiit  of 
the  Wiodaor  County  Court  In  favor  of  de- 
feudaiila  In  an  action  brougbt  to  recover  monej 
alleged  to  bare  been  advanced  by  plaintiff  to 
defendant  Caroline,  to  assiBt  her  in  carrying 
out  a  marriage  contract  with  plainlifC  whiiA 
abe  afleraarda  refused  to  complete.    Rmenad. 

At  the  trial  to  the  lower  court  the  court  found 
the  following  facts:  "The  plalutiCT  and  Caro- 
Une  F.  Johnson  entered  Into  a  marriage  en- 
gaeement  at  HInneapolls,  in  August,  1879; 
and  ahe  waa  to  come  to  Vermont,  where  the 
plaintiff  resided,  to  consummate  the  enjfage- 
nient,  a«  won  as  she  could  get  ready  to  come. 
In  view  of  tbia  arrangement  the  plaintiff  sent 
to  bet  from  time  to  time  the  sererai  mims  of 
money  Kt  forth  in  the  plalntlfTa  apeclflcalloD, 
for  the  purpoae  of  buying  her  wardrobe,  to  the 
extent  of  t^S,  la  preparation  for  her  mar- 
riage. It  being  left  with  her  to  write  to  him 
for  any  amonnta  needed  for  the  purpoae.  She 
did  write  from  time  to  time  and  stated  the  aum 
required  to  \»  927S. 

"We  further  find  that  the  plaintiff  let  her 
have  the  monev  aent  by  him  without  any  er- 

e elation  that  It  woiila  be  refunded;  that  he 
tended,  when  he  sent  the  money,  it  should 
be  a  gift  to  be  tued  by  her  for  Itie  purpose 
named,  to  the  amount  of  fS^C.  He  also  sent 
her  in  addition  to  that  aum  $SS,  to  be  used  by 
ber  in  defray^ug  her  traveling  expenses  to  Yer- 
mont,  for  the  purpose  of  being  married  accord- 
ing to  their  enfagement,  and  ahe  knew  that  the 
|M  were  sent  Tor  that  purpose.  She  used  the 
^S7S  in  buying  clothes  In  preparation  for  mar- 
riage, purtuBDt  to  the  foregoing  arraogement 
She  did  not  come  east  to  be  married  as  agreed, 
but  in  November,  after,  broke  the  enngement 
eniered  into,  and  subsequently  In  1882  married 
the  defendant  Johnson.  We  do  not  find  that 
■be  bad  any  good  and  sufficient  reaaon  for 
breaking  the  engagement.  She  subsequently 
offered  to  aend  the  clothes  ahe  bad  ao  bought 
to  the  plaintiff.  In  reply  to  said  offer  the 
plaintiff  wrote  her  that  he  hoped  she  wonld  re- 
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consider  the  matter  and  come  to  bim  In  fulflU- 
mentof  tbeirengagement.  TheplalntiS  never 
reqneated  her  to  return  the  money  until  this 
nut  was  brought. 

"Plaintiff  intended  In  like  manner  that  tho 
90S  should  be  a  gift,  to  be  used  for  her  travel- 
Ing  expenses  In  coming  east  as  above  slated, 
but  she  never  so  used  it.  When  ahe  received 
and  expended  the  money  sent  to  her  as  above 
stated,  she  expected  to  marry  the  plaintiff. 

"There  were  no  conditions  attached  to  the 
gift  of  the  money,  bat  It  waa  given  and  re- 
ceived on  the  expectation  of  bom  parties  that 
tbey  were  soon  to  be  married;  and  was  given 
to  be  used  in  the  manner  alMve  stated." 

The  court  *  entered  judgment  for  defend- 
ants upon  the  above  flncliDgs,  and  plaintiff  ex- 
cepted. 

ittttrt.  HnntoB  ft  8tlekii«r>  for  plain- 
tiff: 

An  action  may  be  maintained  to  recover  Iiack 
money  received  under  a  special  contract  aban- 
doned or  rescinded,  or    the   performance  of 

bich  haa  been  prevented  by  the  act  id  the 
party  who  haa  received  the  money. 

Addison,  Cont.  g  1411;  IVson  v.  Doe,  16  Tt. 
B71i  Tinners  v.  Barrett,  1  T.  B.  188;  GiUi  y. 
Edward*.  7  T.  R.  181;  ftrfan*  v.  Rart,  34  D. 
8.  11  Wheat.  287,  6 1,,  ed.  493,  pL  2;  Griggt  v. 
Auttin,  8  Pick.  33;  Danforth  v.  I^uq/,  8  N. 
H.  79;  Seiptl  v.  International  L.  Iiu.  dt  T.  Oo. 
84  Pa.  47;  Undon  v.  Hooper,  1  Cowp.  414; 
~^»onqwo  V.  Jmet,  8  Wash.  C.  C.  85S;  SenieTu 

ifexican  2fat.  Ccmtt.  Oo.  38  Blatchf .  C.  C.  19 ; 

eaDer  r.  Aitchtaon,  8  West.  Rep.  784,  85 
Ulch.  380,  4  Am.  Dig.  p.  233,  pi.  S;  Lamphtn 
-   Cowen,  42  Vt  170. 

In  general  bringing  an  actloo  Is  sufficient  de- 
mand for  money. 

Gratw  v.  Tieknor.  6  N.  H.  HI;  Oalai*  v. 
Tf  AmM^,  04  Me.  24B;  Jetton  t.  Hoiee,  81  He. 
858. 

A  special  demand  is  not  necessary. 

Ly<mt.  AnnabU,  4  Conn.  850,  Ktl;  DiU  v. 
WaTiham,  1  Met.  488;  Wigsin  v.  Foa,  4  N.H. 
294;  Benmtt  v.  Mexican  Sal.  Ooritt.  Oo.  S3 
Fed.  Rep.  533,  28  BUtchf.  C.  C.  10;  Farrand 
'.  BvrOmt,  7  Minn.  477;  Thompeon  t.  Thomp- 
on.  5  W.  Ta.  190. 

To  entitle  a  donee  of  personal  property  to 
claim  the  gift  aa  irrevocable,  and  iaveet  him 
with  the  rJKht  to  the  propOTly,  it  must  1m 
shown  that  he  has  complied  with  certain  con- 
ditioDS  upon  wblch  the  gift  was  made. 

Btrry  t.  Berry,  81  Iowa,  416, 416;  Stevart  t. 
Phy,  11  Or.  835;  Farrand  v.  Hwlbut,  7  Minn. 
477;  Norton  v.  Kidder,  64Me.  189;  Atty-Oet^  v. 
ahri*e»  Hoepitdl,  Tam.  893;  1  Fonbl.  Eq.  48S. 
btl.chap.  8,g  16. 

A  present  made  In  prospectof  marriage  may 
be  revoked,  and  demanded  back.  If  the  mar- 
riage does  acA  take  effect;  especially  if  it  aticki 
"1  that  side  to  whom  the  present  waa  made. 

a  Mod.  141;  14  Tin.  Abr.  Oyft   19jp].  7. 

The  same  rule  prevailed  in  the  (avll  Law 
(Dig.,lib.l8,  tit.  4;2Huberi,PnBlectIonea,8M, 
39S;  3  Noodt,  Com.  328\— and  atiU  prevails  in 
the  law  of  Scotland  under  the  aame  title,  mum 
data  turn  teouta. 

i.  Lord  Bracton,  InsL  916;  >1  Biaklne,  laak 


m 
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444,  10;  8  Bl.  Com.  IBS;  1  ComTn,  Dig.  Troter, 
J),  p.  818;  FatlepT.  Freeman.  8  T.  R.  64;  Mil- 
nerv.Xilner^T.  R.  esij  2  CMIiy,  Index,  p. 
Vm.  pi.  7;  1  Kent.  Com.  610. 

II  a  persoD  pa;  addreeses  'with  a  Tien  ol 
tnaniage,  and,  on  a  reasaoable  eipectatloD  of 
success,  give  preseots,  (tad  the  lady  deceive! 
blm  afterward,  the  presents  ought  to  be  re- 
turned, or  the  value  allowed. 

Robinton  v.  Ovmmijig,  2  Atk.  409;  Toitng  r. 
Baradl,  Cary,  77, 

Matr:  J.  B.  Phelpa  t^d  W.  B.  John- 
■on,  foT  defendants; 

Gifts  ODce  fuUy  executed  by  delivery,  and 
■ubject  to  no  coodition  piecedent  to  tbe  vest- 
ing of  title,  are  as  irrevocable  aa  an  executed 
contract  of  sale. 

UKane  v.  Honner,  1  Bailey,  L.  118;  Doty 
».  Willitm.  47  N.  Y.  580;  Gray  v.  Barlon, 
65  N.  Y.  68;  Betti  v.  Francis.  80  N.  J.  L.  153; 
Jftnor  V,  Begm-i,  40  Conn.  nl3,  16  Am.  Rep. 
69;  Kavigan  v.  Haatigan,  48  Conn.  17. 

'^l«r,  /.,  delivered  the  opiuioo  of   the 

It  is  a  general  rule  of  law  that  a  gift  by  a 
competent  party  made  perfect  b;  a  delivery 
and  Bcceptance  Is  irrevocable  by  the  donor; 
that  to  cunstituto  a  gift  inter  tivot  tlie  donor 
must  deliver  Ibe  property,  and  part  with  all 
present  aod  future  dominion  over  It.  It  Is  a 
voluntary,  gmtuiloua  transfer  of  personal  prop- 
erty by  one  person  to  another.  A  true  and 
S roper  gift  or  grant  is  always  accompanied  by 
elivery  of  pOBsession,  and  takes  effect  imme- 
diately; as,  if  A  gives  to  B  £100,  or  a  flock  of 
■heep,  and  puts  him  In  possession  of  them  di- 
rectly, It  is  then  a  gift  executed  in  the  donee, 
and  It  is  not  to  tbe  donor's  power  to  retract  it, 
though  he  did  It  without  any  consideration  or 
recompense,  nnleas  he  were  under  a  legal  lo- 
capacity, — as  infancy,  coverture,  dureaa  or  the 
!ike,— or  if  he  were  drawn  in,  circumvented  or 
Imposed  upon  by  false  pretenses,  ebriety  oi  sur- 
prise,    3  Bl.  Com.  441. 

In  accordance  with  this  rule  It  was  held  in 
l^vfer  V.  Morgan,  8B  La.  Ann.  089,  that  a  do- 
aatiou  by  a  man  to  hU  intended  wife,  on  the 
eve  of  their  marriage,  of  a  check  on  a  banking 
firm  was  revocable  at  any  time  before  actuiu 
collection  by  tbe  donee;  but,  after  it  bad  been 
presented  end  honored  by  placing  the  amount 
(o  her  individual  credit,  the  donation  was  com- 
plete: that  the  ^iictMjH£ntf«nfi(i  continued  nnlii 
ihe  delivery  was  perfected.  In  the  noU  to 
Drtw  V.  Bagertv,  81  Me.  831,  8  L.  R.  A.  280.  It 
Is  said  that,  in  order  to  render  a  gift  of  money 
\^  a  grandmother  to  certain  Children  and  their 
father  as  their  trustee  effectual  for  any  purpoBB, 
It  is  not  only  necessary  to  show  an  intention  to 
l^ve,  but  also  an  actual  delivery  of  tbe  thing 
given.  There  must  be  a  parllag  with  the  pos- 
session and  all  control  over  the  property,  and 
a  vesting  of  the  possession  in  the  donee  or  in  a 
third  person  In  trust  for  the  donee.  A  gift  of 
personal  property  made  with  Intent  to  take  et- 
feci  immediately  and  irrevocably,  and  executed 
by  complete  and  uncondilional  delivery,  la  bind- 
ing upon  tbe  donor  as  a  gift  i'titr  vvdm.  Loa 
V.  Franeit,  68  Mich.  181,  6  Am.  St.  Rep.  200, 
and  note.  See  also  iA)  Oravifoni,  118  N.  Y. 
660,  B  L.  B.  A,  71. 

All  the  deflniliona  coma  to  this:  Tbaltocoo- 
»Ii.R.A. 


Btitute  a  valid  gift  It  must  be  voluntary,  graln- 


ipparent  that  tbey  fall  abort  of  showing  a  per- 
fectgiftof  thatmoneyin  tbedonee.  Thecourt 
below  found  Ibe  facU  that  the  plaintiff  let  the 
defendant  Caroline  have  both  sums  of  money 
without  any  expectation  that  they  would  be  re- 
funded, which  was  certainly  quite  natural  la 
the  circumsiances  of  tbe  ca.se;  that  both  soma 
were  Intended  as  gifts,  and  that  no  conditions 
were  attached  thereto.  It  is  further  found  that 
Ibe  gifts  were  made  in  the  expectation  by  both 
parties  of  marriage,  and  that  they  were  given 
for  speciBc  purposes,— the  JSTS  for  the  pur- 
chase of  tbe  defendant's  marriage  wardrobe, 
and  the  $5S  to  defray  ber  expenses  in  coming 
to  this  Slate  to  be  married.  The  court  would 
have  fully  complied  with  the  requirements  of 
tbe  Act  01  ISm  If  it  had  stated  the  facts  in  tba 
case  without  denominating  tbe  transaction. 
That  Act  requires  that  "In  all  ca.%s  hereafter 
tried  In  the  county  court  where  any  question 
of  fact  shall  be  tried  by  the  court  instead  of  by 
a  Jury,  and  in  which  a  Jury  trial  mi^ht  bava 
been  nad  by  either  party,  before  any  bill  of  ex- 
ceptions shall  be  sllowed,  tbe  facts  found  by 
tbe  court  upon  which  lodgment  is  rendered 
shnll  be  reduced  lo  writing,  and  signed  by  ft 
majority  of  the  members  of  the  coiut  and  filed 
with  (he  clerk."  If  the  plaintiff  had  given  or 
sent  these  sums  of  money  to  the  defendant 
without  any  direction  or  desi  "nation  as  to  their 
use,  as  gratuities,  they  would  have  been  per- 
fected, irrevocable  gills  upon  delivery.  In  a 
general  sense  they  were  gifts,  but  In  a  strict 
legal  sense  they  were  not  gifts,  though  called 
BO  by  the  court,  for  the  reason  that  they  were 
made  In  expectation  and  under  an  arrangement 
that  they  were  for  specific  purposes.  'The  law 
is  well  settled  that  where  money  is  delivered 
by  one  person  to  anotber  for  a  parlicular  pur- 
pose, to  which  the  latter  refuses  to  apply  it,  the 
depositor  may  recover  it  back  In  an  action  for 
money  had  and  received.  2  Qreenl.  Ev.§  119; 
De  Bernala  v.  Fuller,  14  East.  500.  note. 

Ins  valuable  note  lo  Bauer  T.Wa'lii,  iBalk. 
38,  it  is  said:  "If  one  man  takes  another's 
money  to  do  a  thing,  and  refuses  to  do  it,  it  b 
s  fraud,  and  it  Is  at  tbe  election  of  Ihe  party 
injured  either  to  afflrm  the  agreement  by  bring- 
ing an  action  for  tbe  nonpeiformance  of  it,  or 
to  disaffirm  the  ep^ement  ab  initio,  by  reason 
of  tbe  fraud,  and  bring  an  action  for  money 
had  and  received  to  bis  use." 

Id  Berry  y.  Berry,  81  Iowa,41S,  a  father  gave 
to  his  son  certain  peraonal  property  upon  the 
condition  that  he  should  keep  sober  and  attend 
to  his  business.  It  was  held  that  to  entitle  the 
donee  to  claim  that  tbe  gift  was  irrevocable  and  , 
invested  him  with  a  right  lo  the  property  It  must 
be  shown  that  he  had  compliM  with  the  con- 
ditions on  which  the  gift  was  made.  And  Id 
Stmcart  v.  Phy,  11  Or.  88.^,  it  was  held  that  as- 
sumpsit for  money  had  and  received  would  lie 
lo  recover  money  paid  by  a  debtor  to  his  cred- 
itor to  be  applied  in  satisfaction  of  a  particular 
obligntion,  when  it  was  not  so  applied,  and  the 
obligiition  was  otherwise  discharged. 

Several  English  cases  cited  by  Ihe  plaintifTt 
counsel  go  tH^yond  the  rule  above  indicated, 
and  hold  that  marriage  gifts  or  their  value  are 
generally  recoverable  of  the  donee  after  breach 
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belpa  nim<wt  IndwflndlnK  oat  the  true  mean- 
ingtathareaaoDorcaDSe  which  moved  the  will. 
And  tliiB  it  of  the  greateit  force  wben  It  evl- 
dnitl;  appean  that  tome  one  teaaon  was  the 
ouIt  mollre  that  the  partleB  went  t^wn,  which 
li  DO  Uat  frequent  In  laws  than  hi  nets.  And 
here  that  common  sayhig  takes  place,  'thattbe 
Teaaon  oeadnf.  the  law  Itcelf  ceasea.'  80  a 
present  made  in  prospect  of  marriage  ma^  be 
nvotod  and  demanded  back  If  the  marriage 
doca  not  take  effect,  eapedBlly  if  It  sticks  oa 
that  side  to  whom  the  present  wasmade."  "A 
made  a  present  of  a  Jewel  to  a  iadj'  whom  he 
courted,  but,  the  maniaice  not  taking  effect,  he 
brought  an  action  of  detinue  against  her,  and 
_v_   ....   _,.._^.      .,..   _— .._j g  jigj. 

itthe 

property  was  not  chaoged  by  this  gift,  being 
to  a  apeciflcal  Intent,  and  therefore  would  not 
admit  her  to  do  it."  14  VIu.  Abr.  tide  Oifl, 
tit. 

The  can  of  7otin^  t.  BurteOt,  Car;,  77,  la 
M  follows:  "  The  defendant  conteasein  by  her 
IT  the  having  of  a  tablet  or  pomander  in 


plalntant,  by  him  left  with  the  said  defendant 
as  a  token  at  such  time  as  be  was  a  suitor  for 
marriage  10  the  defendant,  sbe  confesseth  the 
•ame  wsa  left  with  her  against  her  will,  and  she 
delirered  the  same  over  unto  one  Sjdole,  her 
brothei.who  wasadealer  with  heron  the  plaint- 
aot's behalf,  to'lhe  end  be  should  deliver  the 
aameorer totheplaintant.  Itisorderedthat (he 
tablet  be  forthwith  delivered  by  the  defendant 
to  Uie  pjaintant,  which  was  done  presently  In 
court,  and  as  to  the  twenty  pounds  the  plaint- 
ant  shall  call  in  the  said  Sydole  by  proc- 
ess." 

Id  SoHntrm  v.  Oummirtg,  B  Atk.  409,  Lord 
Chaneelior  Haidwicke  laid  down  the  rule  "that 
If  a  person  has  made  his  addresses  to  a  lady 
for  soma  time  upon  a  view  of  marriage, 
and,  npon  reasonable  expectation  of  success, 
makes  presents  to  a  considerable  value,  and 
she  thinks  proper  to  deceive  hjm  after- 
wards, it  la  vny  right  that  the  presents  them- 
•elves  should  be  returned,  or  the  value  of  them 
allowed  to  himi  but,  where  presents  are  made 
only  to  Introduce  a  person  to  a  woman's  ao- 

iwuntance,  and  hy  means  thereof  to  gain  her 
tTor,  I  look  upon  such  person  only  In  ttie 


light  of  an  adventurer,"    See  also  1  Com,  IM^ 

The  case  of  Or^igt  t,  AvtUn,  S  Pick.  SO, 
bears  upon  the  same  rule  of  law.  There, 
freight  had  been  paid  in  advance  upon  an 
agreement  for  the  carriage  of  goods  from  Boa- 
ton  to  Liverpool,  and  the  eoods  were  not  de- 
livered in  consequence  of  the  vessel  being 
stranded.  The  court  saidr  "It  is  certainly  a 
clear  principle  of  the  common  law  that  when 
money  Is  paid  or  a  promise  made  by  one  parly 
la  contemplation  of  some  act  to  be  done  by  tbe 
other,wfaichistbe  soleconsideraUon  of  tbe  pay- 
ment or  promise,  and  the  thing  stipulated  to 
be  done  Is  not  performed,  tbe  money  may  be 
recovered  bach,  or  the  promise  founded  upon 
such  consideration  may  l>e  avoided  between 
the  parties  to  the  contract  This  geatxal  prlit- 
ciple  is  the  foundation  of  perhaps  the  largest 
claas  of  cases  which  have  been  aualained  under 
the  action  for  money  had  and  received." 

The  |e7G  stands  differently  from  tbe  156 
in  this  respect,  that  It  was  Uterallv  applied  to 
tba  purpoee  for  which  It  was  given;  yet  It 
stands  precisely  like  the  $56  in  that  It  was  to 
be  applied  by  the  defendant  toward  tbe  con- 
summation of  Ibe  marriage  enf^gement.  Bbe 
received  both  sums  for  a  specific  purpose,  and 
when  she  broke  the  engagement  ^e  bw  raised 
a  promise  (m  ber  part  to  refund  them.  The 
plaintiff  did  not  give  them  to  ber  "as  an  ad- 
venturer "  to  help  bim  win  her  favor,  bat  in 
consideration  of  the  engagement,  and  to  enable 
her  lo  perform  it  When  she  broke  It  he  was 
entitled  to  have  bis  money  refunded.  We  hold 
tbat  the  gifts  were  not  absolute,  but  condi- 
tional, and  tbat  when  the  condilion  failed  k 
right  of  action  accrued  to  the  plaintiff  to  re- 
cover the  money.  That  It  may  be  recovered 
in  assumpsit  for  money  had  aud  received,  la 
well establiabed  in  Wiiemany.  Lt/man,  7  Mass. 
288;  Calaii  v.  Whid^en,  64  He.  249,  and  Battt 
fQuinn.  66  Vt  49. 

TniB  action  Ilea  wbenever  one  person  has 
money  lo  his  hands  which  wanuoMdnur  b»- 
longs  to  another.    Bamett  v.  Warren,  S3  Ala. 

fiS7. 

s  party  and 
lit,  and  was 

therefore  properly  allowed.     Myert  v.  Lyon, 

61  Vt.  373. 

Tht  judgment  it  rmenad,  and  judgment  for 

the  plaintiff  for  I>oth  suma,  and  mierest  from 

November  80. 187& 
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APPEAL  OF  Wflllam  A.  DICKINSON, 
Trustee  under  Deed  of  Trust  of  Lucius 
Bollwood,  from  a  Decree  of  the  Probate 
Court. 


properly  InTevted  In  ntUroad  stoek. 


bo  oDinpelted  ii. 
t>r  tnveattnir  In  such  stock  after  be  baa  abeadr 
Inveetad  between  one  Of  th  and  one  fourth  of  tbe 
entire  trust  fund  In  stook  of  tbe  tameroad,  where 
the  road  runs  ttarouKb  a  new  and  oompantivelr 
unsetUed  oountrr,  has  required  a  sraat  outlay 
of  maaaj.  Is  heacflr  Indebted  aod  Its  contliined 


NOTa,--InDei((nent  by  EnutMi.  |flS7;  Eln^v.  BincS  Johns.  Ch.  UE,  1  R.  T,  Cb.  Ik 

Idi  money  must  require  adequate  1  ed.  Til. 
•sal  aocurlty  or  reaort  to  tbe  public  funds.    Elnr      nhst  la  due  seourMf  tor  monaya  loaned  by  a 

v.lalbot,60BaTb.l8S:  Aoker[i:sc  V.  Bmott.4Barb.  I  trustee  «iiw«rB  to  ■■---■--• '-'--  ~- 

•  L.  R.A. 


Mabuchdbettb  Sufbbmb  Jcdioial  Couxt. 


pcMperlty  cannot  be  piedjotfld,  ftltlioiiffli  be  acted 
In  good  faitb  and  upon  the  advice  of  penoiis 
wbom  he  oooaldered  queued  to  Klve  adrioe  op- 
ontlie  (ubleot. 

(Septembers,  IBMU 

REPORT  from  the  Supreme  Judicial  Court 
lor  Hampshire  County  (C.  Allen,  J.),  tor 
tbe  opinion  ot  the  full  court  of  an  appeal  from 
a  decree  of  Iha  Judge  of  Probate  disallowing 
in  part  an  account  oi  William  A.  Dickinson  as 
trustee  under  a  deed  of  trust,  and  cbarglng 
him  with  tbe  amount  of  certain  InTestmenta. 
Mcdijied. 

The  case  auffideDtlr  appears  In  the  opinion. 

Meurt.  W«1U  *  B»rneB,  for  appellant-. 

The  Inrestment  la  Union  Pacific  slock,  made 


b;  tlie  appellant,  Is  fuUj  supported  bjr  the  an- 
thorities. 

Bartard  OoOegef.  Amory,  9  Pick.  446;  Lot- 
ai  T.  mwt,  80  Pick.  116;  Brvton  t.  FrauA, 
135  Ma£s.  410;  Boviker  v.  Fieree.  180  Mass.  362; 
Bt  Hunt,  141  Mass.  515,  2  New  'Eag.  Rep.  fH; 
Milhr  V.  Proelcr,  20  Ohio  Bt.  442;  Pcckham  T. 
JTmitim,  ZHew  Eng.  Bep.  508,  IG  B.  L  831;  Lot- 
ett  r.  fhoviat,  81  Va.  245;  SoberUon  t.  WaU^ 
8S  N.  C.  eeS;  Grtm  t.  BouwUtm,  88  N.  C. 
164. 

itcitn.  Bond  *  n»Bom  for  Ludua  IL 
Boltwood,  appellee; 

Tbe  investment  b^  tbe  trustee  of  (6,048.75' 
In  the  capital  stock  of  the  Union  Pacific  Rail- 
road Companj  was  not  a  proper  Investment  for 
the  trustee  to  make  under  the  deed  of  trusL 


eema  In  Eeoocal  that  penooal  ae- 
ourlty  la  not  lufflcleiit  to  shield  the  trustee  from 
raaponalbUltr  In  oaae  of  losa.  Smith  v.  Smith,  4 
JoboB.  Ob.£El.lN.  T.  ai.L.ed.ai<l;  KtWs  Estate, 
6WaMBA8.ffi«:Flniv.I>owi:laK,  USbtk.  A 8.60; 
Walker  v.  Sfmonda,  8  Swanat.  Bl ;  Ad^e  v.  TenlUe- 
teau,  1  Ooz,  IS. 

A  loan  witlumtaecnrlty  would  render  thetnistee 
liable  aa  for  ■  breach  of  trust,  a  vIoIatloD  of  duty. 
Lee  w.  Lea,  65Ala.  W;  Sohulta  T.  PuLver.  11  Wend. 
SK;  Clar  V.  da;,  8  Met  (Kj.)  618;  Boyett  v.  Burs^ 
1  Jcoea.  Bq.  188. 

His  powen  and  dlsoretlan  are  not  enlarged  b; 
the  use  of  the  words  "best  skill  and  Judfrment." 
Kimball  ▼.  Bediny,  SI  N.  H.  BG2 ;  Lovell  v.  Ulnot,  XO 
Plob.  lU. 

All  that  la  legulted  of  a  trustee,  la  tbat  he  aball 
oonduot  himself  faithfully  and  eieroiae  a  aound 
dlBoietian.  Ae  Hnnt,INewBDg.  Hep.  M,UlUBaB. 
US. 

Saoh  lithefluctaatfnBBliaracteFof  all  funds  that 
It  aeema  dlffloull.  If  not  Impossible,  to  lay  down  an; 
role  at  onoe  Just  and  practicable  and  broad  enough 
to  cover  all  the  cases.  LoveQ  v.  Hlcot,  20  Pick. 
IIB;  Oalhoun^  Estate,  e  Watts.  Ufi;  Knlsbtv.  Fly- 
mouth,  8  Atk.  480;  NeTa  App.  ST  Pa.  SO. 

Hie  teat  must  remain,  tbe  dm^enoe  and  prudenoe 
of  prudent  and  intelilfrent  men  In  the  manasement 
of  their  own  affaln.  jR«  Weetcn.ei  N.T.  Gil;  Elns 
V.  Talbot,  40  N.  T.  78  i  McBae  v.  MoHae,  8  Bradf .  IW. 

Where  there  Is  no  Just  Imputation  of  maia  Ada, 
and  the  fault  Is  at  moat  an  error  of  Judgment,  and 
want  of  sharp-sighted  vlg-llance,  a  trustee  will  not 
be  held  responsible,  Davis  t.  Hanuan.  £1  Oratt 
nO:  Hyers  t.  Zetelle,  21  Oratt.  TEB;  Hart  v.  Ten 
Byck,  S  Johns.  Ch.  Bt,  I N.  T.  Ch.  L.  ed.  EOO. 

InveaCmenU  hi  bank  or  railroad  stook  hare  been 
held  to  be  at  the  ilsk  of  the  trustee,  and  It  has  been 
Intimated  tbat  the  only  Mvestmenls  that  a  truatee 
oao  safely  make,  wlUioutan  express  order  of  oourt, 
are  In  govemment  or  real  estate  seourlUee.  Ia- 
mar  V.  HICOii.lIS  U.  S.  4TA,  28  L.  ed.  780:  Elns  v. 
Talbot,  V  N.  T.  n,  afflrmlOK  DO  Barb.  1E8;  Aok- 
erman  r.  Emo't,  4  Barb.  tM;  Hills  v.  Homnan, 
2eHuii,BH;EKent^  Com.  418,  no«  b. 

So  the  deolaiona  In  New  Jersey  and  Fenosylvanla 
toid  to  disallow  Investmenta  In  the  Block  of  banks 
or  other  boslnesB  corporations,  or  otherwise  than 
In  the  public  funds  or  In  mortsaffes  of  real  estate. 
Gray  v.  Fox,  I  N.  J.  Eq.  ISB.  286 ;  Halsted  v.  Meeker, 
18  N.  J.  Bq.  128;  Lathrop  T.  Smaller,  28  N.  J.  Eq. 
IBS;  WorreU'sApp.BPa.Hie,28Pa.  44:  Bemphlll-s 
App.  18  Pa.  ace ;  Ihrnsen's  App.  (B  Pa.  <aL 

The  New  7ork  and  PeuDsylvanla  courts  have 
shown  a  Btrong  dIslncllnaUon  to  permit  Inveat- 
meota  In  reel  cetats  or  securities  out  of  tbeir  Jurls- 
dtction.  Ormlston  v.  Oloott,  84  N.  Y.  389;  Bush's 
btate,  U  Pa.  878.  STL 
«L.R.A. 


Sulsfn  cth«r  States 
Indiana. 
Where  Itbeoomcethedutyof  an  agent  or  trustee- 
to  deposit  money  beloaslog  to  his  pHnolpal,  be  can. 
escape  risk  of  being  liable  for  the  loaa  UMreof  only 
by  making  tbe  deposit  In  his  principals  name,  or 
by  so  distinguishing  It  on  the  books  of  the  bank  ■• 
to  Indicate  In  some  way  that  It  ts  the  prlndpal'a 
money.  If  he  deposits  It  In  his  own  name  he  will 
not.  In  case  of  lose,  be  permitted  to  throw  the  lo^ 
on  his  principal.  Naltnar  v.  Dolan.  8  West.  Bep. 
668,  lOS  lud.  EW;  Norria  T.  HoV,  S2  lA.  Ann.  flOS; 
Jenkins  v.  Walter.  8  QUI.  A  J.  212 :  Mason  v.  Whlt- 
thome,  2  Ooldw.  212;  wmiams  v.  Williams,  CB  Wh. 

aoo. 

Where  a  person  aotlng  aa  trustee  or  leocdver 
acts  with  ordlnaryoareandingoodbtth.andlonda 
money  or  depostta  It  In  bank,  and  takea  an  erldeno* 
ot  the  loan  or  deposit  payaUe  to  himsnif  n  gnar> 
dlan.  admlnlrtiBtor,  etak,  he.  ta  not  n^Minslble  fcr 
thelosBof themoneysoloanedca'd^Kalted.  Btat*- 
V.  Qreensdale,  4  West  Bep.  G14, 100  lod.  8B4:  Slanter 
v.  Tllrorltc.  2  West.  Bep.  032.  lOT  Ind.  m  i  Korwood 
V.  BameeB.MInd.l3l;Mari]ueaT.  LaBaw,  asind. 
BED;  Bandea  T.  State.  U  Ind.  ISS. 

Trustees  with  g< 
properly  and  pay  the  In 

without  dlreMlons  as  t  .   .  _  _ 

ourttiea  to  be  taken.  If  they  deem  It  prudent,  after 
making  an  Inveatment.  may  aell  the  aeonrlties  and 
celnveBt  In  others.  CttlMna  Nal.  Bank  t.  JeSeraon 
(Ey.)USy.L.Bep.in. 


use  property  shouM  be  inaa» 
with  Hie  view  of  permanence,  and  notln  a  spirit  tf 
speculation.  Bmery  t.  Batobelder,  S  Hew  Bn^ 
Bep.  88, 78  He.  238. 

A  trustee  autbortied  to  iDveet  In  landed  BeouTlUe» 
has  no  authority  to  buy  land  with  the  funds,  and  the 
cestui  que  Crust  wOl  not  be  estopped  byhiaknoirt- 
edge  or  Hogulesoenoe  to  question  hie  power  to  do  aik 
Zimmerman  v.  Fralley,  10  Hd.  BSL 
VomuAiMatts. 

In  the  abaenoe  of  statutory  protalUtJoii,  the  Imd- 
lug  of  time  oertifloatea  of  deposit  la  not  Illegal  or 
Irregular  banking ;  and  a  truatee  Is  not  to  be  held 
responsible.  In  the  abeenoe  ot  other  droumstanow 
showing  a  want  of  prudenoe,  for  loa  reeu  Iting  from 
Inveating  trust  tuDda  In  snob  a  eertiOcate.  B* 
Hunt,  2  New  Eng.  Bep.  M,  Ul  Mass.  818. 

It  Is  the  general  rule  that  when  Inveatmenta  ar* 


..COCH^IC 


lewt. 


DioKiKBOa'a  ApFSUb 


S8> 


Bee  Ktmban  ▼.  SeUng,  81  H.  H.  8SS,  STS; 
JifMT.IWtoi,  40  N.  T.  76. 

Tbe  tnutee  did  not  exerclie  the  care,  pru- 
dence and  discretion  wblch  he  wu  required  (o 
exerdae  by  tbe  law  of  tbU  Comnionwealtb. 

harvard  Ooilege  v.  Amorg,  9  Pick.  446,  471; 
Brvum  v.  AvneA,  126  Mass.  410,  41B:  Olark 
T.  Oat:;U(^8Allen,4aT,4a8. 

FUld,  J.,  dellveted   the    opinion  of  the 

lite  general  prlndplce  which  should  govern 
a  trustee  In  making  inTestments  when  the  crea- 
tor of  the  trust  has  given  do  specific  dlrectioDS 
concerning  invefltmeuts  have  oeen  repeatedly 
declared  by  this  court.  Hdnard  (Mlm  ». 
Atwry,  9  Hck.  446;  Lotdt  v.  Minof.  20  Pick. 
116;  Bnmm  j,  iVeneh,  126  Uau.  410;  Bouker 


T.  Piere€.  ISO  Mass.  869;  B»  Bvni.  141  Han. 
BIB,  2  New  Eog.  Rep-  94 

The  rule  In  general  tenns  Is  that  a  tnistea- 
must  Id  tbe  iDvestment  of  the  trust  fund  act 
nith  Kood  faith  aud  sound  discretion,  and 
must  "observe  bow  men  of  prudence,  disci«- 
Hon  and  Intelligence  manage  their  own  affaire, 
not  in  regard  to  speculation,  but  In  recaid  lo 
tbe  permanent  disposition  of  their  funds,  con- 
siderlDE  the  probable  Income  as  well  at  th* 
probaUe  safety  of  the  capital  to  be  Invested. " 

It  is  said  In  the  opinion  in  Btvkh  v.  PYtnA, 
tvpra,  that  "If  a  more  strict  and  precise  rul» 
should  be  deemed  expedient  it  must  be  enacted 
by  the  Legislature.    It  cannot  be  Introduced 


by  Judic 
hardship 


1«M 


It  k  not  obllffBtoTT  on  penons  aottng  In  t 
fattta  and  without  kQoirlecls«  o(  snr  tircach  of 
trust,  to  see  wbether  Or  not  tbe  purposes  of  tbe 
trust  have  been  f uUUled,  before  deelins  with  the 
tnvtee  In  relsUon  to  tbe  property  veMed  In  him. 
Otr  V.  Bode  Ofoj  Juna  U,  USD. 

JTmii  Jenev; 

Where  truitoM.  though  realdtaif  In  another  Btate. 
we  to  aooonnt  In  this  Stata,  ordlnaillr  ther  should 
notlDveattbetTustfundaoutof  It.  UoCulloush  v. 
McCuUoufffa,  1£  Cant.  Sep.  BST,  M  N.  J.  Bq.  8U. 

The  (rust  muK  not  through  Investment  be  oom- 
^looted  with  the  rights  of  stransen,  or  be  required 


The  rule  that  an  executor  or  tnistee  residing  In 
this  Btata,  and  deriving  his  authority  from  a  will 
eieouted  and  admitted  to  probate  In  this  Btata,  oan- 
no(  iDveet  trust  funds  in  mortgagee  on  real  estate 
out  ol  the  Stats,  Is  not  universal  and  bas  its  excep- 
tions. Denton  v.Saoford,  (Cent.  Bep.  186,  HBK.T, 
eOT :  Ormlslon  v.  OloOtt,  St  If .  T.  SSB. 

A  clause  la  an  tostrument  oraatlng  a  trust,  and 
exempting  tbe  trustee  from  liability  except  for 
willful  and  biteatlonal  breaohea  of  trust,  does  not 
exempt  from  Uablll^  (Or  la«es  arising  from  In- 
vescmeota  made  wltbont  InetltutlDgpropa' Inqui- 
ries and  exerdalng  raasonable  ]udgm«att  In  respect 
to  the  value  or  theseonrltlea  received;  andU»&ot 
that  he  neither  made  nor  Intendeil  to  make  any 
peraonal  gain  doea  not  azimenta  Um.  Tattle  v. 
Otlmore,a>N.  J.Bq.Sia 

A  oole  or  hand,  made  by  one  having  a  contingent 
Intereet  In  remainder  In  a  trust  fund,  secured  only 
lly  an  agreement  between  the  maker  and  the  person 
who  has  a  Ufa  ertate  In  the  Inoome  of  the  fund,  lia 
doubtful  aeourity.  B«  Craven  (N.  J.)  i  Cent.  Bep. 
lU. 

jrtwrortb 

A  trustee  ti  liable  for  the  loss  of  money  deposited 
with  a  bank,  which  afterwards  falls,  notwithstand- 
ing a  clause  In  tba  will  declaring  that  exeoutoie 
shall  not  be  reeponslble  for  unavoidable  loss  of 
money  by  reason  of  the  Insolvency  of  a  bank.  St 
KBlght,n  Abb.ir.aS8B:  Koyle  v.  Koyle,  S  Buh. 
*  M.  TIO;  Darke  t.  HbiVii,  1  Beav.  SHL 

The  tnveetiiMDt  of  trust  (unft  In  mortfcage  bonds 
of  a  hoiaa  railroad  company  win  not  be  sanctioned 
byttaeoonrta.   Judd  v.  Warner,  IDem.  lOL 

A  trustee  who  Ii  tvqulred  to  Invest  In  i«al  estate 
mortgagee  ot  In  United  Statea  bonds  Is  not  person- , 
SL.R.A. 


ally  chargeable  with  the  shrinkage  In  the  lattra  In- 
vestment because  the  direction  named  mortgage* 
OiBtlnthewilL   Taleotine v. Valentine. 8 Dem. IB). 

JTorOiOarolina. 
Where  a  person  ordered  l>y  tlie  court  to  Invest 
money  under  the  court's  control.  In  safe  securities 
iDveela  tbe  mon^  in  unsafe  securities  and  tor  bla 
own  prollt,  the  one  entitled  to  the  money  has  th*' 
right  to  follow  thefnod  and  eharge  It  against  landa 
In  whkih  It  has  been  mveetsd.  HoEachln  v.  Stew- 
art. IDS  N.  a  SK 


ITie  court  will  not  direct  tbe  Inveebnent  of  trust 
funds  In  the  Pbiladelpbla  City  loan.  In  whleh,  at 
ruling  prlcea,  tKMlOO  will  purohaae  only  114.000 
worth  of  security.   Shield's  Bstate,  14  Phlla.  «IT. 

When  trustees  pur^issed  mortiagee  in  gooA 
faith,  and  in  tbe  exerdee  of  reesonableoautlon  and 
bnsinesB  judgment,  tbey  win  not  be  held  liable  (or 
a  depredation  In  tbe  vahie  of  tba  aecurity.  Baw- 
ling's  BRate,  IS  Fblla.  3R. 


a  wm  must  be  pradent  and  vl^ 
lent,  where  they 
to  sell  real  estat* 
la  proceeds ;  and  if  safety  and  prollt 


Wbwe  tanst  funds  are  mveatea  mand  subject  t» 
a  Hen,  and  Ibe  lien  Isenforoed,  the  land  being  sold, 
tiie  surplus  after  paying  off  tbe  lien  debt  must  b* 
distributed  In  proportion  to  the  amoimt  of  bust 
funds  and  the  value  of  the  land  orlglDally,   Wl^ 


K  a  trustee  deposits  the  trust  funds  tn  a  privat* 
bank  In  whleh  he  Is  a  partner,  where  the  funds  wlU 
draw  Intereet,  upon  the  request  of  one  benefldary 
and  by  tbe  ooneentof  the  other,  he  will  not  be  lia- 
ble tor  tbe  los  merely  beoause  the  bank  afterwart 
failed, where  there  was  no  evidenoe  that  the  money 
was  not  safe.   Hills  v.  Bwearingen,  S  Tax.  WL 


When  the  loss  of  money  dlrecUd  U 
In  United  States  bonds  resulted  from  gross  negU- 
genoe  of  the  trustee  In  depositing  It  with  a  bank 
known  to  be  insolvent,  and  In  dlaobedlenoe  of  th* 
decree  of  the  oonrt,  he  was  responsible  [or  the  losh 
Whitehead  v,  WhltdMad  ITa.)  IS  Ta.  L.  J.  au. 


M9 


ITBW  HaMPSHIBS  STIFRKia  COQBT. 


the  Inveatment  Is  to  be  judged  u  of  the  time 
vbeo  It  was  made,  and  not  bj  subsequent 
facta  which  could  Dot  then  hare  been  antici- 
pated." 

A.  inutee  In  this  Commonwealth  undoubted- 
I7  finds  it  difficult  to  make  satlsfactorj  Inrest- 
ments  of  trust  property.  The  Hmount  of  funda 
■eeking  Investment  la  very  lurge;  the  demand 
for  secnritlea  wbicb  are  aa  safe  as  ts  possible  in 
the  aftaira  of  this  world  is  great;  and  the 
amount  of  eucb  securltlea  Is  small  wbeu  com- 
ittred  with  the  amount  of  moneyto  be  loTesled. 
TruBta  frequently  provide  for  the  payment  of 
income  to  certain  persons  during  their  Uvea, 
as  well  aa  for  the  ultimate  transfet  of  the  cor- 
pw  of  the  trust  property  to  persona  ascertained 
or  to  be  BBceitain«a  at  the  lerminBtloii  of  the 
trust,  and  a  trostee  must,  w  far  as  is  reason- 
ably practicable,  bold  the  balance  even  between 
tile  claims  of  the  life  tenaats  and  those  of  the  re- 
maindermen. The  life  tenants  desire  a  large  in- 
come from  the  trust  property,  but  tbey  are  only 
entitled  to  sucb  an  income  as  it  can  earn  when 
bivested  is  such  securities  aeaprudentman  in- 
Testing  bis  own  money  and  ha viDg  regard  lotbe 
permanent  dispoBi lion  of  the  fundVould  consid- 
er safe.  A  prudent  man  possessed  of  consider- 
able wealth,  in  investing  a  small  part  of  his 
property,  may  wisely  enough  take  naks  which 
a  trustee  would  not  be  justified  la  taking.  A 
trustee  whose  duty  It  ts  to  keep  the  trust  fund 
•afely  inyested  in  productive  property  otigbt 
not  to  hazard  the  safety  of  the  properly  under 
any  temptation  to  make  extraordinary  profits. 
Our  cases,  however,  show  that  trustees  Id  tbis 
Commonwealth  are  permitted  to  invest  portions 
«f  trust  funds  in  dividend -paying  stocks  and 
interest- bearing  bonds  of  private  business  cor- 
porationB  when  the  corporations  have  acquiiid 
by  reason  of  the  amount  of  their  pronerty  and 
the  prudent  management  of  tbelr  affairs  such 
a  reputalloD  that  cauttous  and  Intelligent  per- 
•ons  commonly  invest  their  own  money  in  the 
stocks  end  bonds  as  permanent  Investments. 
The  esperience  of  recent  years  baa  perhaps 
taught  the  whole  community  that  there  Is  a 
greater  uncertainty  in  tbe  permanent  value 
«f  railroad  properties  in  the  unsettled  or 
newly  settled  parts  of  this  counby  than 
was  anticipated  nine  years  ago.  Without, 
however,  taking  into  coDalderation  facts  which 
are  now  commonly  known,  and  confining 
ourselves  strictly  to  tba  evidence  In  the  case, 
and  the  consideraliona  which  ought  to  have 
been  present  to  the  mind  of  the  appellant  when 
In  May  and  August,  1881,  be  made  the  Invest- 
mcnls  in  tbe  stock  of  the  Union  Pacific  Rail. 
road  Company,  we  think  it  appears  ibat  be 
acted  Id  tbe  entire  good  faltb  and  ^ter  careful 
Inquiry  of  many  persons  as  to  the  value  of  tbe 
■lock  and  tbe  propriety  of  the  Investment.  We 


discretion  that  the  luveetments  should  be  held 
to  be  wholly  unanthorizad.  Still  it  musthare 
been  manifest  to  any  well-informed  peiaon  in 
tbe  year  1881  that  the  Union  PadQc  Itailroad 
ran  through  a  new  and  comparaiively  unset- 
tied  country;  that  tt  bad  beui  constructed  at 
Seat  expense,  aa  represented  by  lla  stock  and 
nds.  and  was  heavily  ludehted;  that  ita  con- 
tinned  prosperity  depended  upon  many  drcum- 
stances  which  could  not  be  predicted,  and  that 
it  would  be  taking  a  conslaeiable  risk  to  la- 
vest  any  part  of  a  trust  fund  in  the  slock  of 
such  a  road.  In  this  case  the  whole  trust  fund 
appears  by  the  first  account  to  have  been 
$10,360.06.  Od  Hay  B,  1881,  the  trustee 
bought  thirty  diares  of  the  slock  of  tbe  Union 
Paclflc  Itailroad  Company  at  (llB  per  shan^ 
which  with  commissions  amounted  to  |8,6TS.- 
75.  This  Is  an  investment  of  between  one 
fourth  and  one  fifth  of  the  whole  bust  fund  in 
this  slock,  and  Is  certainly  a  lai^  investment, 
relatively  to  tbe  whole  amount  of  tbe  Crust 
fund,  to  be  made  in  the  stock  of  any  one  corpo- 
ration. After  this,,  on  August  16,  1681,  he 
purchased  twenty  Bharee  more  at  |133  per 
sbare,  amounting  with  commisalouB  to  $3,47S. 
Tbe  last  investment  we  think  cannot  be  sua- 
tained  as  made  Id  the  exercise  of  a  sound  dis- 
cretion. While  we  recognize  tbe  hardsbip  of 
compelling  a  trostee  to  make  good,  out  of 
bis  own  property,  a  loss  occasioned  by  an  In- 
vestment of  trust  property  which  he  has  made 
In  good  faith,  and  upon  tbe  advice  of  persons 
whom  he  thinks  to  be  qualified  to  give  advice, 
we  cannot  on  the  evidence  hold  that  the  Irus- 
tee  was  justified  in  Investing  In  such  stock  aa 
this  was,  so  large  a  proportional  part  of  the 
property. 

It  appears  by  the  report  of  the  single  justice 
before  whom  this  cause  was  tried  that  "the 
the  time  baa  now  come  tor  a  flaal  distrlbutton 
of  said  trust  fund."  It  does  not  appear  that 
when  the  firat  account  was  allowed  there  was 
any  adjudication  of  tbe  questions  now  before  usl 
and  they  arenot  therefore  rei  a^vdicatm,  and 
DO  assent  to  thefe  invesiments  Is  abown  on  tbe 
part  of  tbe  persous  now  entitled  to  tbe  trust 
property. 

Tbe  result  Is  that  this  last  investment  la  dis- 
allowed, and  that  tbe  trustee  must  be  charj^ 
with  the  amount  of  ir,  to  wit,  $3,475,  and  with 
simple  interest  thereon  from  August  16,  1881, 
and  must  be  credited  with  any  dividends 
therefrom  which  he  has  received  and  paid  over, 
with  simple  iDterest  on  each  from  the  tims 
each  dividend  was  received. 

Tbe  decree  of  the  Probate  Court  must  ba 
modified  In  accordance  witb  this  opinion. 


NEW  HAHP6HIBB  SUFRBHX  CODItT. 


Thomas  L.  MORRISON 


I,   Whara  »  creditor  brings  mlt  on  » 
note  Indoraed  bj  »  aaretj  uil  atUobea  tba 

•  L.R.A. 


pHnolpal^  piopertr  tbeitlB,  and  after  warJa 
brings  another  suit  on  UDseonred  olalms  asalnat 
the  same  debtor  In  wbloh  be  attaobes  the  same 
property,  and  teooven  Judgment  in  both  miu, 
die  Buietj  has  no  ilsht  to  Insist  that  the  prooeedi 
ctf  tbeattsohedpioiMrlyahBll  be  fint  apvUed  In 
•atistaotloa  of  thedebt  on  wblota  ha  la  Uabia, 
atthonoh  tbe  proper^  was  lint  atlaolied  la  tfte 
suitonthBtdebt«aodlf  heparstfaatalalmha  Is 


HoBBUoK  T.  CmZEiti  Natioku.  Base. 


lUbOltr  b7  ratsoD  of  tbe 
levy  an  oxeoutioD  upon  a  judymeat  obtaioed  In 
■n  ■.ttaohmeat  suit  agHlnst  tlio  prlDolpal  for  tbe 
ooUeatlon  of  the  debt,  altliouzli  tbe  attaohmaDt 
la  tberebT  djMOlTed  and  the  aeourltT  lost. 

Obtcb  lOi  1B9IU 

BILL  In  equl^  brongbt  br  a  sDret;  to 
cover  back  from  the  creditor  mnae;  paid 
ID  tatisfactioii  of  tli«  principal's  debt    on  tlie 

Kund  that  be  waa  discbar^ed  from  liability 
BUM  of  tbe  creditor's  failure  (o  apply  tbe 
Iiroceecla  of  an  attacbment  suit  In  Batisfaciion 
of  tbe  debt.    On  demurrer  to  the  bill.    8ui- 

The  facte  Buffldeutlj  appear  Id  tbe  opinion, 
except  as  to  ceruin  ones  Bet  out  In  the  anawer 
of  tbe  Bank  as  foUows:  Od  April  IS.  1881,  de- 
feudant  and  tbe  loua  SaTln^B  Bank  held  a 
large  amount  of  Dearlmiii'B  paper,  tbe  total 
nnBCCTired  amount  of  which  they  found  lo  b« 
Greater  than  tbe  value  of  Dearborn's  unincum- 
bered  property;  that  tbe  two  bauks  agreed  to- 
gether tbat  each  hank  should  collect  for  Its 
Kparate  use  fiomtbesecuritiea.pcrsonaloroth- 
emtoe,  beld  by  each,  the  largest  amount  prac- 
ticable; tbat  saitB  abould  be  brought,  aud  all 
nuna  that  could  be  realized  by  levy  upon 
Dearborn's  uniDcumbered  property  abonld  be 
divided  between  Ibem  in  proportion  to  tbe  re- 
maining indebtedness  oi  Dearborn  to  each 
bank  after  the  application  of  tbe  amounts  col- 
lected by  each  from  any  secarity  beld  by  it. 
A  large  number  of  suits  were  accordingly 
brougEt  by  eacb  bank,  all  on  the  same  day. 
Tbe  writs  were  all  delivered  to  tbe  officer, 
lAng,  at  tbe  same  time,  without  Instructions 
as  to  tbe  priority  of  any,  and  the  attacbment 
of  the  personal  property  made  at  the  same  time 
on  all  Ibe  writs;  tbat  the  proceeds  of  the  sale 
were  divided  between  the  banks,  and  the  sum 
paid  by  tbe  plaintiff  to  the  defendant  Bank  re- 
tained by  it  in  accordance  with  said  agreement; 
that  tbe  banks  still  bold  executions  against 
Dearborn,  obtained  Id  said  suits,  which  bis 
property  was  insufficient  to  satisfy,  to  the 
amonnt  of  $2,600;  that  if  the  returns  of  at- 
tachment and  levy  made  by  tbe  defendant 
Lang  are  not  such  as  properly  to  carry  out  the 

rtment  between  it  and  said  savings  bank, 
defendant  Bank  asks  that  the  defendant 
Lang  be  ordered  to  come  In  and  amend  his  re- 
turns so  as  to  correspond  with  said  agreement, 
and  give  effect  thereto. 

Mr.  Trmuk  N.  Parsonai  for  defendants, 
tn  support  of  tbe  demurrer: 

Tbe  Judgment  against  Dearborn  waa  not  a 
payment,  nor  was  the  attachment  a  payment. 

FiittmY.  CfhaUy  2  N.  H.  482;  fkurehm  v. 
Warren,  Id,  298;  Dvke  v.  Mercer,  2  Shower, 
B»i;  WAiteaorei  v,  Hamkintrm.  8  Cro.  Car.  76; 
Friteoa  V.  Ptrkin$,  16  N.  H.  80t>,  810. 

The  holder  of  tbe  note,  being  held  to  novlgi- 
laoce  in  pursuing  tbe  maker  to  preserve  his 
lights  against  the  indorser,  was  under  no  obli- 

gtioo  to  levy  upon   tbe   goods  or  proceeds 
ereof,  whicb  had  been  returned  as  attached. 
Its  failure  to  do  so  could  not  operate  as  pay- 
ment, or  to  release  tbe  indoner. 
•  L.R.A. 


Edwards,  Notes  and  Bills,  od.  1867.  SUS.  398; 
Story,  Prom.  Noles.  Sg  411,  417.  419;  Ross, 
Com.  Law  Bills  and  Notes.  ■367,  373;  Sterling 
V.  Marietta  <fi  B.  T.  Co.  11  Sere.  &  R.  179; 
mm  Nat.  Bank  of  Buffalo  v.  Wvd,  71  N.  Y. 
'406:  Cbmnrse  v,  Ow*.  25  HnO,  44;  Ban  r. 
Jonei.  8B  tr.  8.  83  Wall.  676,  688, 32  L.  ed.  780, 
784,  and  authorities  cited;  Lenoa  v.  lYoul,  18 
U.  B.  S  Wheat.  B20,  530,  4  L.  ed,  44».  460; 
Gmwrd  Bank  v.  Sogert,  Ifl  N .  H.  8,  18;  Bar- 
ney V.  Clark.  «  N.  H.  514,  616;  fyatcoH  v, 
Firkint,  16  N.  H.  805;  Baker  v.  Davit,  32  N. 
H.  37.  87;  Wfy  Bank  v.  Tovng,  48  N.  H.  467, 
461. 


S45. 

Tbe  most  that  the  failure  of  Oie  Bank  to 
levy  against  Dearborn  amounle  to.  is  mere  Id* 
dulfrence  or  forbearoDce,  which  will  not  dis- 
charge either  surety  or  Indorser,  unless  there 
be  a  binding  agreement  to  give  time  to  tbe 
debtor. 

Olark  V.  Sickier,  64  N.  T.  881 :  Second  Hat. 
BankofOiweqo-7.  Psucher.i^'S.'Y.  848:S(»wio 
V.  Foiter.Yl  C.B,  301,84Eng.  C.L.  201; /'h* 
man't  Bank  r.  Rollin*,  18  Me.  80S;  Eogihead  v. 
Williamt,  6B  Ind.  146;  Jerauld  v.  Trippet.  63 
Ind.  ia9;5aioj'«rv.  flrotf/t)/'(i.6Ala.  673;  fletA- 
eringlon  t.  Mobil*  Branch  Bank,  14  Ala.  68; 
MKenny-r.  ffoHer,  lLeigh.484;.46»ffll:v.  ffi«, 
4  Leigh,  632;  Nettea  y.  Bamer,  4  How.  (Miss.) 
684;  United atateir.  Simpspn.  8  Penr.  &  W.  437; 
MvMorff  V.  Singer,  6  Watts.  173;  IHckent  v. 
nnney,  12  Smedes  &,  M.  468;  Union:  Bank  tf 
Tennenee  v.  Qomin.  10  Smedea  &  M.  883; 
Farmer*  Bank  of  Canton  v.  Baynddt,  18  Ohio, 
81.104. 

Tbe  Bank  bad  the  rieht  to  do  as  it  proposed, 

■take  all  of  Dearborn^s  proper^  upon  their 
unsecured  claims,  and  collect  tbe  remainder  of 
tbeir  claims  of  the  various  saretles.  Neither 
law  nor  equity  requires  that  payment  so  col- 
lected aball  be  considered  to  be  made  for  the 
benefit  of  all  the  sureties  ratably. 

Sheldon,  Bubr.  §  117;  llarding  v.  TiffI,  76 
N.  Y.  461:  Bamen  v.  Bounmell.  74  HI.  238. 

Tbe  bolder  of  different  notes,  for  which  he 

IB  one  security,  may  apply  the  whole  proceeda 
of  the  security  upon  the  notes  last  due,  and 
mtinue   to  hold  a  surety  upon  the  earlier 

Sheldon,  Subr.  6117;  Mathevn  t.  BteiMer, 
46  Mo.  801. 

Meseri.  Chaae  A  Streeter  and  C.  0« 
Roger*,  also  fordefendants  In  support  of  the 
demurrer. 

Mestrt.  S.  8.  Jewett  and  E.  A,  A  C,  B. 
HIbbM.rd,  for  plaintiff,  eontra. 

Carpenter,  J.,  delivered  tbe  opinion  of 
tbe  court: 

Tbe  case  comes  on  a  demurrer  to  tbe  plsin- 
dS's  bill,  with  an  answer  and  an  agreement 
that  tbe  allegations  of  tbe  bill  and  answer  are 
to  be  taken  as  facts,  except  where  It  is  other- 
wise specifically  asreed.  It  Is  considered  as  If 
all  tbe  undisputed  facts  were  alleged  in  tbe 
bill.    Upon  the  whole  ease  i  '  " 


Nsn  HutpesiBB  SiTPBBiix  Coubt. 


i^pill  13,  1881,  the  defendant  Bank  broug'ht 
B^inBt  Dearborn  (1)  an   aotion  to  recover  a 

Eromissory  Dote  on  nblchtbeplaintiff  was  Ha- 
le as  ioaorser,  and  caused  Dearbom'a  prop- 
erty to  be  Bttacbed ;  (2)  Mveral  other  actionH  od 
anKcured  denuuidB  id  which  the  nme  prop- 
ertj  waa  attached  subject  to  tbe  former  aitacn- 
ment,  and  (8)  an  action  against  tbe  plaintiff  as 
fndorBer.  The  property  attached  nas  sold  on 
the  nrits  by  consent  of  tbe  parties,  and  the 
availsb^ld  by  tbe  officer  for  application  accord- 
Idk  to  law.  Gen.  Laws,  chap.  224,  gg  19,  88. 
October  6, 1881,  tbe  Bank  obtainadjudgmeDt 
In  all  tbe  suits.  Tbe  avails  of  the  attached 
property  were  insufflcient  to  satisfy  tbe  judg- 
ments. The  Bank  placed  the  executions  isBud 
on  tbe  Judgments  founded  upon  their  unse- 
cured demands  in  the  hands  of  uie  officer,  wbo, 
within  thirty  days  after  the  judi^iients  were 
rendered,  and  (as  tbe  plaintiff  says)  on  tbe  3d 
day  of  November,  1881,  by  tbe  Bank's  direc- 
tion, appH«d  upon  them  the  avails  of  the  a^ 
tached  property,  leaving  unBatieflcd  a  part  of 
them,  and  the  entire  Judgment  on  the  note  In- 
dorsed bv  the  plaintiff.  On  the  20tb  day  of 
Uarch,  1883,  the  plaintiff.  In  Ignorance  of  the 
foregoing  facts,  except  of  tbe  action  against 
himself,  paid  the  Judgment  against  him,  and 
by  his  bill  seeks  to  recover  ol  the  Bank  the 

It  is  a^umed  withoat  inquiry  that  tbe  plain- 
tiff stands  in  the  position  and  has  all  tbe  rights 
of  a  surety,  though,  so  far  as  appears,  he  in- 
dorsed the  note,  and  procured  It  to  be  dis- 
counted by  the  Bank  In  the  ordinary  course  of 
busineas.'  Duncan  v,  JfortA  d  Bovik  Walt* 
Bani,  L.  R.  II  Ch.  Div.  88,  L.  S.  S  App.  Cas. 
1;  Hvrdf.  Littlt,  12  Mass.  SOS;  A'ttiv.Oina- 
dim,  Z  N.  Y.  BGS. 

A  surety^  upon  payment  of  tbe  debt  lUAy 
take  an  assignment  of  tbe  creditor's  Judgment 
and  execution,  or  of  his  pending  action  a^nat 
the  principal,  and  for  hisown  benefit  prosecute 
the  action  against  a  defense  made  by  the  prin- 
dpal's  subsequent  attaching  creditors,  levy  the 
execution  upon  tbe  property  allaclied,  or,  by 
■uit  in  the  attaching  officer's  name,  recover  it 
of  tbe  receiptor.  Eagerly  v.  Emeraon,  23  N.  H. 
KS;  Brewers.  PYankiiji.MilU,i%'S.B..WZ. 

In  both  of  these  cases  tbe  asei^ment  was 
Toluntarilj  made  by  tbe  ci«dllor.who,in  neither 
case  had  any  interest  In  or  claim  upon  tbe 
property  attached,  except  for  the  security  of 
Uie  debt  paid  by  tbe  surety.  Though  tbe  ques- 
tion has  never  been  determined  In  tiiis  State,  it 
may  be  that  equity  wonld  compel  Uie  creditor 
to  make  the  argument  or  subrogate  the  sure- 
ty to  bis  rights  without  an  assignment  in  esses 
in  this  character.  Tbe  subsequent  attaching 
creditors  and  the  receiptor  are  not  injuriously 
affected  by  tbe  subrogation.  They  remain  In 
the  same  position  they  would  occupy  if,  with- 
out the  intervention  of  the  surety,  the  creditor 
pursued  tbe  action  and  made  the  levy,  and  no 
one  else  has  apparently  any  cause  to  complain. 
Whelher  the  surety  on  payment  of  tbe  debt 
vould  be  entitled  to  a  like  assignment,  or  to  be 
subrogated  to  the  rights  of  a  creditor  who  has, 
on  the  same  property,  subsequent  attachments 
for  the  security  of  other  demands  which  it  is 
Insufficient  to  satisfy,  so  that  either  be  or  the 
■urMy  must  suffer  loss.  Is  a  different  question. 
The  plaintiff  has  no  reason  to  complain  of 
•  L.R.A. 


him  and  tbe  Bank  ft     _  

the  attachments  was  flrsL  By  them  the  Bank 
acquired  the  legal  right  to  apply  the  attached 
property  on  their  Jndgments,  not  merely  in  th' 
order  of  the  attachments,  but  In  such  order  a 

in  the  Is 

suit,  or  pro  rata  on  all  their  Judgments,  or  In 
such  other  manner  as  in  their  Judgment  tbelr 
interests  required.  Thb  right  of  appropriation 
'  was  a  valuable  part  of  tbelr  security.  It  la  as 
if  Dearborn  had  delivered  the  property  to  tbo 
Bank  In  pledge  with  express  authority  to  sell 
it,  and  apply  the  proceeds  in  satisfaction  of 
such  of  tbeir  claims  as  they  might  see  fit;  or  IS 
if  he  had  given  tbe  Bank  a  mortgage  of  the 
property  to  secure  all  their  demands  withoot 
stipulating  for  Its  application  on  any  one  of 
them  In  preference  to  another.  The  plaintiff 
bj  jiaying  the  debt  on  which  he  was  liable 
could  not  deprive  the  Bank  of  Its  right  to 
apply  tbe  proper^  at  its  election  on  the  other 
debts.  In  order  to  entitle  himself  to  tbe  bene- 
fit of  tbe  security,  he  was  bound  to  pay  all  the 
debts  for  tbe  payment  of  which  it  was  held  by 
the  Benk.  eonnett  v.  Blodgett,  89  N.  H.  lOO. 
IS8, 1S4,  and  casM  dted. 

The  assumption  that  the  plaintiff  had  a  Ilea 
on  Dearbom'a  properly  superior  to  the  Bank's 
second  attachment  has  no  foundation  In  law  or 
fact.  He  bad  in  truth  no  lien,  by  atlAchment 
or  otherwise,  but  merely  the  equitable  right  to 
acquire  hy  subrogation  the  security  obtained 
by  the  Bank  by  attaching  that  properly.  If 
this  right  of  acquisition  could  properly  be 
called  alien,  it  had  no  priority  over  the  attach- 
ment lien  betd  1^  Uie  Bank.  Tbe  equitable 
right  of  the  Bank  to  the  application  ot  Dear- 
born's property  to  the  satisfaction  of  their  un- 
secured claims  against  him  was,  at  the  least, 
equal  to  that  of  tbe  plaintiff  to  have  that  prop- 
erty appropriated  to  tbe  payment  of  tbe  debt 
for  which  he  was  Dearborn's  surety.  By  the 
attachment  the  Bank  acquired  In  aadition  the 
legal  right.  "When  two  or  more  have  equal 
claims  inequity,  and  one  has  tbe  legal  title,  the 
legal  title  sball  prevalL"  Eattman  v.  Fotbtr, 
8MeL  19,29. 

Tbe  surety's  right  of  subrogation  to  securi- 
ties held  by  tbe  creditor  is  subordinate,  and  not 
superior,  to  the  rights  of  the  latter.  His  right 
is  to  be  put  in  the  same  position  as  the  creditor, 
not  In  a  belter  one.  He  cannot  have  the  ttene- 
fltof  tbe  security  without  assuming  tbe  burden 
to  wlilch  It  is  subject,  without  discharging  the 
IndebLedcess  for  the  payment  of  which  it  Is 
held.  His  right  rests,  not  upon  contract,  but 
upon  principles   "'  '  '      '""       "         ~ 

Ward,  i  Johns. 
ed.  786,  789. 

It  would  be  unlust  to  permit  bim,  on  pay- 
ment of  part  of  a  debt,  or  one  of  several  debts, 
to  appropriate  to  the  satiBfaction  of  such  debt, 
or  part  of  a  debt,  a  security  which  the  creditor 
holds  for  tbe  Batisfaction  of  the  entire  Indebt- 
edness. It  would  be  putting  him,  not  in  tbe 
same  poeltlon  as  the  creditor,  but  In  a  better 
one.    It  would  tend  to  "defeat  the  object  and 


taw. 
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«nd  of  nmtyilttp."  and  might  In 

Cbce  the  creditor  In  *  wone  podtlon  tban 
e  wouldoccnpj  wllboatkBurelT,  Oantutt  ~ 
SoigtU.  80  N.  H.  190,  164,  IGC 

To  hold  that  the  plalDiUI,  tm  paTment  of 
Us  debt,  odIj  was  entitled  to  be  Bubrogated 
to  the  atiachmeut,  ia  to  hold  that  ha  could 
compel  the  Back  to  appropriate  the  attached 

Sopertj  to  the  eatisfaciion  of  Ibal  debt,  and 
jMive  them  of  the  right  to  applj  It  on  the 
other  debta.  It  Is  to  bold  that  the  vigilaoce  of 
the  Bank  in  obtaiDlog  the  attachment  eecuritf 
la  to  operate,  not  to  their  adraoiaKe,  bat  to 
tliat  01  the  pMntiiT.  It  Dearborn  had  made 
to  the  Bank  a  general  pay menl  on  their  claima 
afnlnat  him,  without  approprlatinK  it  to  any 
particular  debt,  or  had  maae  it  with  ex 
authority  to  the  Bank  to  apply  it  on  sui_  __ 
bla  debta  aa  they  <^ose,  the  plaintiff  could  aa 
«qidtBbly  aak  that  they  be  compelled  10  apply 
it  OD  the  debt  for  which  he  waa  liable.  Stam- 
fard  Bank  t.  Benedict,  15  Conn.  437,  44S. 


iafa^oQ  of  aoT  of  the  claima  secured  by  ^c 
Kttachmenta.  The  plaintiff  could  have  acquired 
titeBank'a  Interest  in  the  properly  by  paying 
irtiat  equity  would  require  him  to  pay.  An 
aaalgnmeDt  to  him  of  that  interest  would  not  be 
Miulable  until  he  paid  the  debts  for  the  payment 
of  which  the  Bank  bad  obtained  lecuntf  bv 
ita  atiacbment.  Bnwn  y.  Bag.  18  N.  H. 
IDS,  104;  Oaimett  t.  Bladgttt.  B9  K.  H.  160; 
Sidder  v.  Pagt,  48  N.  H.  8S0,  883,  888;  Bd- 
thtr  T.  EaTtfard  Bank.  15  Cone.  831;  ^amford 
Ban*  y.  Beaediet,  Id.  487,  444,  446:  Boot  t. 
Stov,  18  MeL  61  Beeket  Firtt  Cong,  Soe.  r. 
8nou,  1  Cush.  610.  618;  Wileox  y.  Kairhaom 
BatUc,  1  Allen,  STO;  FarOrolAtr  v.  WodAoim, 
S8  BeaT.  1& 

But,  aaaumlog  that  the  law  were  oiherwiae, 
Miuming  that  the  plalntlS  on  payment  merely 
of  his  own  debt,  at  any  time  during  the  life  of 
the  aitacbment,  might,  had  he  chosen  to  do  ao, 
liave  availed  himseir  of  tbe  attachment  lien, 
and  might  bare  levied  tbe  esecniion  for  hla 
own  benefit  on  the  attached  funds,  the  reault  la 
the  same.  The  plaintiff  did  not  pay  the  debt 
In  the  lifetime  of  the  attachment,  nor  until  lone 
^ler  it  expired  by  operation  of  law.  Re  did 
not  refralD  from  paying,  and  from  aesertlng  a 
right  to  the  lien,  by  reawiD  of  anythtngdone 
by  the  Bank.  It  distinctly  appears  not  only 
that  he  never  acquired  the  right  of  aubroga- 
tloD  10  the  atlachmect  lien,  but  also  that  lie 
never  would  have  acquired  it  if  the  lieo  bad 
conliaoed  In  force  as  longsa  the  law  permitted. 
The  question  la  n-hetber  upon  these  facts  the 

Slaintifl  waa  discharged  from  liability  by  the 
ank's  failnre  to  levy  the  execution  founded  on 
the  note  Indoraed  by  the  plalctiff  on  the  at- 
tached properly,  or  1^  their  applicationof  lion 
their  other  judgmenta.  If  the  Bank  waa  under 
DO  ohiigalion  to  apply  the  funds  on  the  In- 
doraed note  judgment,  the  plaintiff  cannot  com- 
plain because  Ihey  were  not  so  applied,  On 
the  other  hand,  if  the  Bank  was  bound  to  apply 
them  on  that  judgment,  the  plaintiff,  by  ita 
neglect  to  do  lo,  waa  diacbarged  from  liabifity, 
and  Is  entitled  to  recover  the  money  paid  on 
the  Judgment  against  him  aa  paid  by  mistake. 
In  either  case  it  ia  not  material  to  him  that  the 
funds  were  applied  on  other  judgmenta  in  fa- 
<L.R  A. 


vorof  tbeBank.  Hlacflmplalntbnotthatthe 
Bank  rather  than  anyone  elae  haa  got  the  funds, 
but  that,  by  their  action  or  by  their  nou-aetlMi, 
he  baa  been  deprived  of  them.  XUs  injury,  if 
any  he  haa  suOered,  and  the  Baak^s  liability, 
are  the  same  aa  they  would  have  been  if  the 
funds  had  been  loat  by  the  Bank's  negligenca, 
or  if  the  Judgments  OD  whiiA  the  Bank  applied 
them  bad  been  in  (aTor  of  atraDgera  instead  of 
the  Bank.  The  Bank'i  application  waa  no 
wrong  to  the  plaintiff,  unless  at  the  time  of  the 
application  It  was  his  right  to  have  it  made 
elsewhere.  As  agalnat  everybody  except  him. 
the  Bank  bad  an  unquestionable  right  to  ap- 
ply the  funds  on  the  indorsed  note  Judgment, 
at  on  their  other  Judements,  at  their  eleclioit. 
The  actual  application  was  merely  oonclualve 
proof  of  their  election  to  abandon  the  lien  on 
thefotmer,  and  toenforcelton  the  latter.  The 
only  ground  on  which  the  plaintiff  can  Juativ 
complalD  of  the  Bank's  action  is  that  it  waahb 
right  to  have  the  funds  applied  on  the  former 
Judgment.     The  real  question  then  ii.  Was  the 


plaintlfE  discharged  by  the  Bank's  neglect 
apply  the  avails  of  uie  attached  property 
the  Indoraed  note  execuUon.or  by  their  faili 


to  levy  It  upon  tbemT  The  creditor  may,  with- 
out prejudice  to  his  rights  against  the  surety, 
decline  to  accept  additional  security  offered  by 
the  principal.  Oitg  Bank  y.  Toaug,  48  N.  H, 
467, 481. 

He  Is  under  no  obligation  to  pursue  any  of 
the  remedies  which  the  hiw  gives  him  against 
the  principal,  though  the  surety  requests  him 
to  do  so.  Datit  v.  Huggin*,  8  S.  H,  281;  Ma- 
h-urin  y.  Fearion,  8  N.  H.  639. 

He  need  not  prove  the  debt  against  him  In 
bankruptcy,  exUbit  the  note  to  the  deceased 
principal's  eiecolor,  nor,  if  his  estate  la  ad- 
ministered as  inaolvent,  present  It  to  the  com- 
missioner for  allowance.  S^la/  y,  MeAUattar, 
S  N.  H.  S89. 

In  short,  he  ia  not  required  to  take  any  ac- 
tive measurea  to  obtain  payment  either  directly 
from  the  principal  or  out  of  property  which  be 
bolda  as  security.  Oonwrd  Bank  v.  Bogan,  14 
N.  H.  9,  17,  IS. 

As  between  creditor  and  surety  it  ia  the  sure- 
ty's buafneas  to  see  that  the  principal  paya. 
SibUs  y.  McAllatUr,  8  N.  H.  890. 

The  creditor's  chief  purpose  in  requiring  a 
surety  is  to  avoid  the  necessity  of  resorting  to 
legal  remedies  against  the  pnncipal,  to  escape 
the  vexation  and  expense  of  litlgaiioo,  and  cast 
that  burden  upon  another.  The  surety's  con- 
tract is  that  he  will  himself  pay  thenole  when  ft 
falls  due,  and  not  that  he  will  pay  it  in  case  the 
payee  or  bolder  cannot,  by  due  diligence,  en  force 
payment  by  the  principal.  If  he  performs 
bia  ooDtract,  the  creditor  baa  neither  cause 
nor  opportunity  to  institute  legal  proceedings. 
A  surety  paying  Uie  debt  la  enlill^  to  be  sub- 
rogated to  the  securities  and  remedies  held  by 
the  creditor  at  the  time  of  payment.  If  the 
creditor,  without  tlie  surety's  consent,  surren- 
ders a  demand  placed  in  his  hands  by  tbepdn- 


cipal  as  security  for  the  payment  of  the  debt, 
the  surety  Is  discharged  to  the  extent  of  its 
value.     N.  H.  Bat.  Bank  v.  Q.leord,  IS  N.  H. 


VA.Watnmy.  Pierce,  i&'S.  H.  B.. 

It  does  not,  however,  follow  that  he  Is  dla- 

cbargel  by  the   creditor's  abandonment  of  a 

Uen  which  he  haa  obtained  oa  the  principal's 
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expense.  It  U  diMolved  b;  a  failure  to  enter 
Uie  action  by  its  dlsconttnuBDce  after  entry,  by 
a  jadgment  for  the  defeudHnt,  and  expires  by 
operation  of  law  In  thirty  days  after  judgment 
foi  the  plaintiff.  Qen.  Lavs,  chap.  234,  ^  86. 
In  order  to  maintain  and  avail  himself  of  the 
Ilea,  the  plaintiff  moat  pmaue  tbe  salt  to  judg- 
ment in  mi  favor,  and  make  a  levy  nithHi 
tbiity  davB  tbeTeafter.  Both  the  prosecution 
of  an  action  uid  Hie  making  of  a  levy  are  at- 
tended with  trouble  and  expense.  By  a  levy, 
If  the  property  ia  in  dispute,  serious  liabilities 
maf  be  Incurred,  The  creditor  is  under  no 
obligation  to  subject  himself  to  suc^b  expense 
or  to  such  liability  for  the  surety's  benefit. 
The  tatter,  by  reasonable  payment  of  the  debt, 
may  acquire  the  right  to  adopt  and  prosecute 
the  action  and  make  the  levy  for  his  own  beae- 
fit  at  his  own  expense,  fle  is  not  obliged  to 
exercise  the  right.  He  may  adopt  the  action 
or  not  BB  he  sees  fit.  If  he  does  not  the  cred- 
itor has  no  claim  upon  him  for  the  expense  of 
the  snir  It  he  does  he  must  take  nltb  Ihe 
benefit  of  the  action  the  burden  of  its  coat. 
Law  T.  Oojiiuetiaiit  A  P.  IL  Oo.  ^  "N.  H. 
870.  878,  879. 

It  would  be  nnjuat  to  permit  bim  to  avail 
himself  of  the  security  without  paying  what  It 
coBt  the  creditor  (o  procure  and  preaerve  It. 
He  must  also  Indemnifr  the  creditor  against 
further  coiU.  Ceneord  Bank  v,  Bogen,  16  IT. 
H.  9, 17. 

It  was  <aa  for  the  purposes  of  the  present 
qaestioD  is  assumed)  the  plaintiff's  right,  on 
payment  of  the  debt  for  which  he  was  liable, 
within  thirty  days  after  the  Judgment  was 
rendered,  together  with  the  accrued  expense  of 
the  Bank's  action  against  Dearborn  and  In- 
demnll^ng  them  against  further  eipeoM,  to 
levy  their  execution  for  his  own  benefit  on  the 
attached  property.  If  he  thus  became  entitled 
to  and  claimed  the  right,  Ihe  Bank  was  bound 
to  permit  him  to  make  the  levy.  This  was  the 
full  extent  of  the  plaintlEf's  right,  and  of 
the  Bank's  obligation.  That  the  plaintiff  did 
not  exercise  or  claim  the  right  was  not  the 
fault  of  the  Bank.  Be  Slanifi  no  better  thsn 
he  would  It,  being  present  at  the  time  of  the 


His  non-acquisition  of  the  attachment  Hen  _ . 
due  to  his  own  neglect,  and  not  to  any  fault 
of  the  Bank.  What  might  have  been  his  rem- 
«dy  if  be  had  acquired  and  claimed  the  right 
to  levy,  and  the  Bank,  by  reason  of  a  previous 
application  of  the  funds  on  other  judgments, 
or  for  any  c»use,  had  refused  to  permit  him  to 
make  it,  Is  a  question  not  raised  by  the  case. 
A.  surety  Isnot  discharged  by  the  creditor's  dis- 
continuance of  an  action  brought  by  himagalust 
the  principal  and  the  consequent  dissolution 
of  an  altachment  of  the  principal's  property. 
Oontord  Bank  v.  Sogfrt,  IB  N.  H.  B;  BaJter  v. 
JPkMit,  38  N.  H.  27,  87;  Ahtuw  T.  (TEonb,  48  N. 
H.  S14 

In  the  last-named  caM  the  action  was  discon- 
tinued aftflctbedefendantaweredefaulted.  It 
a  t«ason  might  be  auggesled  (though  none  has 
been  and  none  to  pen»lred)  tor  gmug  to  the 
9L.R  A. 


abandonment  of  an  attachment  after  a  default 
or  after  judgment  a  legal  effect  different  from 
an  earlier  abuidoument.  there  is  no  ground  foi 
claiming  anv  greater  effect  for  one  made  after 
judgment  toan  for  one  made  after  a  default 
A  defendant's  liability  and  a  plaintiff's  right 
to  the  application  of  the  attached  property  in 
BBtisfacUon  of  the  debt  are  as  conclusively 
filed  by  a  default  as  by  a  judgment.  It  cau- 
uotbeheld  that  the  plaintiff  was  discharged 
from  liability  by  the  Bank's  failure  to  levy  the 
execution  and  the  consequent  dissolution  of 
the  attachment  by  lapse  of  time  without  over- 
ruling Barney  ».  Olark. 

A  surety  bas  no  right  In  law  or  equity  lo  re- 
quire the  creditor  to  satisfy  his  demand  out  of 
Uie  principal's  property  rather  than  his  own. 
For  the  purpose  of  his  remedy  for  a  breach  of 
the  contract  the  creditor  is  entitled  to  treat  the 
surety  as  a  principal  He  may  sue  them  jolntiv 
or  severally;  and  Ifthe  contract  Is  Beveral.Bttaca 
the  property  of  each,  and  levy  his  execution 
upon  that  of  either  at  bis  election.  The  por- 
tion of  the  plaintiff  cannot  be  suattdned  with- 
out depriving  the  creditor  of  this  right,  A 
creditor  holds  a  note  for  |100  against  A,  wltb 
B  as  surety,  and  a  note  of  Ihe  same  sum  against 
A  alone.  He  sues  the  former  note,  attachea 
and  sells  on  the  writ  the  property  of  eacA  lo 
the  value  of  flOO,  and  also  sues  the  latter  note, 
and  attaches  the  same  property  of  A  subject  lo 
the  former  attachment.  He  obtains  judgment 
at  the  same  time  In  both  suits.  Apparently 
both  debts  are  folly  secured.  But  Ihe  avails 
must  be  applied  on  one  or  the  other  of  the 
Judgments  within  thirty  days  or  the  •ecnrity 
la  loet    If  the  avails  of  A's  proper^  are  ap- 

Elled  on  the  judgment  against  A  and  B,  the 
itter  is  discharged  because  the  debt  Is  aatis- 
fled.  If  they  are  applied  on  the  judgment 
against  A  alone,  B  is  discharged,  says  Uie  plain- 
tiff, because  thereby  the  attachment  in  the  suit 
against  A  and  B  isreleased.  It  la  not  material 
at  nhat  time  within  the  Oilrty  days  the  cred- 
itor makes  the  applicslion.  lis  legal  effect  ia 
the  same  whether  made  on  the  29tb  or  at  the 
last  moment  of  the  80tb  day  after  the  judg- 
ment. The  imrety's  discharge  la  certain.  He 
bas  no  occasion  to  pay  the  debt  and  assert  bis 
right  to  levy  the  joint  execution  on  A's  prop- 
erty. It  Is  better  for  him  to  stand  aloof,  and 
do  Dotblng.  In  effect,  he  Is  discharged  by  tho 
attachment,  or,  at  all  events,  by  tbe  attach- 
ment and  judgmeut.  If  tbe  creditor  attachea 
tbe  principal's  property,  and  pursues  the  action 
to  judgment,  the  surety  is  inevitably  dia- 
cbarged.  It  he  attachea  land,  he  must  take 
bis 'pay  in  land,  at  its  appraised  value,  instead 
of  the  lawful  money  which  the  surely  as  well 
as  the  prlucipal  agreed  to  pay.  If  such  is  any- 
where tbe  law,  it  Is  not  the  law  here.  The 
lien  acquired  by  atlachment  ia  merely  tbe  right 
to  levy  Ihe  execution  on  the  particular  prop- 
erty atuched.  Kittredgt  v.  Warm,  14  K.  H. 
G09,  636. 

It  is  a  valuable  right,  but  it  Is  of  no  greater 
value  than  the  right  lo  levy  on  property  not 
attached.  The  creditor  bas  no  better  right, 
and  is  under  no  greater  obligation  to  tbe  sure- 
ty, to  levy  on  the  attached  property  than  on 
any  other  equally  exposed  to  levy.  The  surety 
may  be  mora  injured  bv  bis  failure  to  levy  In 
the  one  case  than  In  tue  other.    If  he  ii  not 
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dlwdiaiged  by  the  creditor's  i  'lumsi  to  levy  at 
hisreqamt  on  a  failing  jriaipal's  anlncum- 
bend  propertj  which  otber  creailors  are  about 
toaeize,  and  which  Is  pointed  out  to  him  bjr 
the  BUTetj  with  a  reqaest  that  he  levy  {Dan* 
T.  Huggint  aod  Maiturin  t.  Pearmm,  before 
died),  no  good  groond  ia  perceived  for  hold- 
ing that  he  is  discharged  by  a  neglect  to  levy 
on  property  attached.  In  each  case  alike  the 
■uiety  may  pay  the  debt,  and  levy  the  execu- 
tion, for  Lis  own  benefit.  The  doctrioe  con- 
tended for  by  Uie  plaintiff  la  not  neceBsary  for 
the  Burety'a  protection.-  Bo  far  aa  It  might 
tend  to  deter  the  ctedltor  from  brlDging  suit 


is  chargeable  nith  knowledge  that  the  princi- 
pal has  □otperfonned  the  contract,  if  such  la 
the  fact.  The  creditor  fa  not  bound  W>  inform 
him  that  the  debt  Ii  not  paid.  Batey  t.  MeAU 
latter,  8  N.  H.  S89.  800;  N.  S.  Bat.  Bank  ». 
J)<wning,  16  N.  H.  188. 
Tbe  plaintiff  might  have  had  the  f nU  beiia- 
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fit  of  tbe  attachment  by  performing  hfi  eon- 
tract,  and  payinc  the  debt  at  an}*  time  nhilo 
tbe  lien  lubsisted.  It  is  no  aufflcient  answer 
for  bim  to  say  that  he  did  not  know  of  the  suit 
against  Dearborn,  or  of  the  attachment  The 
Bank  was  under  no  obligation  to  aue  Dearborn, 
to  attach  bis  property,  or,  upon  doing  so,  to 
nollty  the  plaintiff  of  the  fact.  Service  of  the 
writ  upon  tbe  plaintiff  was  notice  that  the  debt 
bad  not  been  paid.  He  was  put  upon  Inaniry 
toDcblng  all  the  facta  relating  to  hia  liability. 
Ordinary  care  would  have  lnn>rmed  him  of  too 
suit  against  Bearborn,  and  of  the  atlachment. 
Ula  loss  la  caused,  not  bv  any  act  of  tbe  Bank, 
but  (1)  by  his  ownbreacooftbe  contract  In  not 
paying  the  note  when  it  fell  due,  and  (3)  byhla 
aubeequent  negligence.  Tbe  cited  and  con- 
flicting dedslODB  In  other  Jurisdictiona  have 
not  been  overlooked. 

Demurrer  ettttaified. 

Smith.  J.,  did  not  rit;  the  otbeia  concurred. 

Motion  for  a  rehearing  denied. 


AliABAKA  SUFBEHS  OOUBT. 


E.  0.  BROCK,  Appt., 
M.  A.  BBOCK. 


1.   Ho  lattar  written  br  m  grantor  of 


property  al 
veranoe  oi  it 


veranoe  of  it  to  a  third  iiartr  <b  admlaalble  In 
evidenoe  for  tbe  purpoae  at  provina  the  exlM- 
enoeot  ■  trmt  lo  snob  pnpertr  In  favor  of  hlm- 

BBlf. 

5.  Correapondenoe  between  tbe  ge»iaX- 
or  and  Brftntee  of  proportyi  tbougb  in- 
■uffldent  of  ttMlf  to  eeU)>llsfi  a  trust  therein  In 
favor  of  the  gtaotor,  may  l>e  ooneldared  toaether 
with  the  oral  eviileooe  tn  the  ease,  for  the  pur- 
pne  of  detennlnlDg  whether  or  not  there  was 
■wA  fiauiliileiit  oontrfvanoe  on  the  part  at  tlie 
srantea  to  secure  tltie  to  tbe  propertj  as  to  ren- 
der blm  a  trustee  as  nal^lelo. 

8-  Fraud,  Impoaltlon  or  —«-*-*—  tn  a 
transaction  by  wlilch  land  li  oonverad  from  one 
person  to  another  mar  oonstltute  the  grantee  a 
trustee  ez  imloloto  tor  the  benellt  of  theKninlor, 
and  enable  equltr  to  enforce  the  trust  notwlth- 
stauding  tbs  statute  requlcea  a  wrltlnK  duly 
signed  for  the  cnatlnn  of  a  t  "' 
land. 

4.  The  mmtn  breach  of  an  .„ 

^mit  to  re-eonrej'  lands  <»>  the  happenins 
•f  a  oertalD  oontlngenar  Is  not  alone  sufflolent  to 
■■ts)>lish  sncb  fraud  on  the  part  of  tbe  grantee  In 
pKWoclng  tbe  tttle  aa  la  required  to  render  him  a 
tniatee  ax  maiefeto  and  anable  eqnltr  to  enforce 
ttie  trust  In  tbefaoeot  astatate  deolarlng  that 
>o  truBt  conoendng  landa,  exoept  anoh  aa  raulta 
byimirilcatlon  or  eooatmetloD  of  law,  or  whfoh 
may  be  tnoeferred  or  extlngulsbed  by  operation 
al  law,  oan  be  oteated  exoept  by  instrument  In 
writing,  duly  algned. 

6.  Ko  parol  trust  win  be  Ingrafted  Ml  a 
le^al  title  wUoh  the  tnatrument  o  cnnvey- 
anoemataa  absolute  on  lis  face,  unlou  ihe  fraud 
■eceaary  to  oreate  It  to  established  by  dear  and 

iL-aA. 


his  Intemperate  habits,  upon  Us 
BoUoltattoDa  and  pro(n:rement,  and  agolnsl  hei 
wUi,  an  absolute  deed  to  real  estate,  that  on  tits 
return  to  ber  a  sober  and  temperafw  man  she 
would  again  live  wltb  blm  aa  hU  wife.  In  whlota 
event  the  deed  should  beoome  null  and  void.  Is 
not  enf  oroeable,  under  tbe  Btatute  of  Frauds,  tn 
the  abeenoe  of  satlafaatory  proof  that  at  the 
time  the  d«ed  was  accepted  the  wife  entertained 
a  fraudulent  purpose  not  to  carry  It  out. 

(Hay  87.  WO.) 

APPEAL  by  conaplalnant  from  a  decree  of 
tbe  Chaacery  Coart  for  Calhoun  Connty 
in  favor  of  defendant  in  an  action  brought  to 
enforce  an  alleged  agreement  by  a  grantee  of 
real  estate  to  re-convey  the  same  upon  the  hap- 
pening of  a  certain  contingency.     AffirmecL 

Tbe  facU  are  fully  stated  In  the  opinion. 

Jfattr*.  Brother*,  Wlllett  *  WiUett, 
for  appellant: 

Respondent  la  a  trustee  ea  foalefleCo,  made  so 
by  ber  own  fraud  in  acquiring  the  legal  title  to 
the  landa  by  means  of  a  false  and  ftaudulent 
verbal  promise,  which  she  made  with  the 
intent  at  the  time  of  not  performing. 

Fraud  will  withdraw  a  case  from  tbe  gtaap 
of  tbe  Blatnte  against  pitrol  truels,  and  the 
courts  will  convert  the  holder  of  tbe  fraudn- 
'  lent  legal  title  Into  a  trustee  ex  maiejUio. 

Browne,  Stat.  Fr.  4th  ed.  pp.  438.  480;  t 
Pom.  £q.  ^  B08,  696;  Story,  £q.  ISthed.  p. 
868:  FiraUme  v.  Firatone,  A  Ala.  128;  Meyer 
T.  Mitetidi,  76  Ala.  470;  Patton  v.  Beeeher.  63 
Ala.  67B;  Jfnnninff  t.  Pippen,  86  Ala.  857; 
BamU  V.  HanrUk,  42  Ala.  60;  Wiite  v.  Far- 
let/,  SI  Ala.  068;  1  Pom.  £q.  g  480;  3  Pom. 
EtLjS  807, 1058,  et  leg. 

Where  a  verbal  promise  of  tbe  defendant  to 
make  a  certain  diapositioa  of  lands  was  tbe 
means  of  his  obtamlng  to  himself  the  legal 
title  to  lands,  so  that  in  fact  he  practioea  a  de- 
ception upon  hia  grantor  by  so  obtaining  the 
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lands,  and  then  holding  and  deaHng  tritb  them 
as  hlB  own,  a  ooort  of  equity  will  compel  him 
to  perfonn  fata  verbal  agreement. 

Browne,  But  S^.  4th  ed.  g  44S  a;  %  Pom. 
Eq.  Jur.  g  1006. 

The  truBt  tn  nicb  cases  ariaee  wholly  from 
the  fraud — the  Statute  of  Frauds  requirlag  ■ 
written  declaration  of  trust  does  not  apm', 
Blnce  trusts  m  mal^fido  aie  excepted  from  fta 
X>perBtioa. 

Hvnt  Y.  BoberU,  40  Me.  187:  Ebg»  r.  Bom,  1 
Watla,  168,  86  Am.  Deo.  63;  Oamerm  t.  Ward, 
-6  Os.  24Si  Jona  v.  M'Dougal,  83  Hisa.  179; 
ATTuild  V.  Cora,  16  Ind.  ITT;  Ndton  t.  Worraa, 
20  Iowa,  46&;  Sandfon  v.  Jonei,  85  Cal.  481; 
JUma  V.  Bau,  89  Tei.  881;  Dowd  v.  Tuelcer, 
41  Conn.  197;  Eldredge  v.  Jmlcint,  8  ator;,  181; 
Bliekland  t.  AldHdge,  9  Tea.  Jr.  016;  ^frn  v. 
Godfres,  4  Ves.  Jr.  6. 

If  the  grant  was  made  on  the  faith  of  a 
promise  and  induced  thereby,  the  breach  of 
the  promise  la  a  fraud,  and  as  such  haa  been 
made  ground  of  equitable  relief. 

Browne,  Slst.  Fr.  §  SO;  Haigh  t.  Saj/e.L. 
B.  7  Ch.  DIt.  469;  Hoge  v.  Soee,  ntpra;  Bar- 
rm  y.  Hanrick,  43  Ala.  80. 

The  principle  announced  by  this  court  In 
PaUon  7.  Bteeher,  62  AJa.  079,  has  been  criti- 
ciaed  in  the  following  cases; 

Manning  v.  Pippett,  86  Ala.  857;  Soge  t. 
Soge,  1  Walts,  163;  Od'iw  t.  Oiiner,  4  Rawle. 
141,  S6  Am.  Dec  128;  Btdt*  v.  Wright,  16 
fierg.  &  R.  846,  16  Am,  Dec.  075;  Piera  t. 
Sodtnxm.  18  Cal.  116,  128;  Rvatll  v.  Bouthard. 
DS  U,  a  12  How.  189,  IS  L.  ed.  927;  Omot  v. 
Threadgill,  86  Ala.  881;  CampbeU-r.  Dearbom, 
109  Mass.  180. 

Parol  evidence  la  admissible  to  show  the 
fraudulent  use  of  a  deed,  or  that  a  party 
receiving  an  absolute  deed  upon  a  promise 
that  he  would  diapoee  of  the  property  con- 
veyed by  It  in  a  particular  manner,  refused  to 
perform  bis  promise. 

Kennedy  v,  Kennedy,  9  Ala,  671. 

If  between  partiea  to  a  conveyance,  absolute 
ia  terms,  there  was  an  agreement  that  the 
grantees  would  hold  the  property  conveyed  in 
trust  for  the  grantor  during  bis  life,  the  subse- 

?[ueiit  repudiation  of  that  promise  would  be  a 
rand,  against  which  relief  would  be  granted 
in  equity. 

LoU  V.  Kaiter,  61  Ter,  666;  Betea  v,  Aim, 
89  Tei.  681;  Thmntm  v.  While,  1  U.  S.  1 
Dall,  424,  1  L.  od.  206,  1  Am.  Dec.  263;  Wol- 
fm-dT.  Herrington,  74  Pa.  811;  Shialdi  v.  Jfo- 
Avhy,  87  Fed.  Rep.  802;  Eldredpe  v.  Jenktni, 
8  Story,  182;  Oilpairiek  v.  Olidden.  S  L.  R.  A. 
«2.  81  Me.  187;  Lainff  v.  McKai.  18  Mich.  124; 
Dawd  V.  Ticker.  41  Conn.  197:  Peek  v.  Bald- 
win, 1  Root,  450;  .^rnoWv.  Gird,  16  Ind.  177; 
(JatMronv.  lVard,8Ga,  345;  NewUy.NetceU. 
14  Kan.  202;  Murray  t.  Dake,  46  Cal.  644; 
Taylor  v.  Oilman,  30  Vt.  413;  Statu  v.   Wood, 

86  III.  aos. 

The  coDfldential  relations  between  the  par- 
ties to  this  case  entitle  complainant  lo  relief. 

Brinf/n  V.  Biiton,  75  Cal.  625,  7  Am.  St 
Rep.  189;  Wood  v.  Babe.  96  N.  T.  438,  48  Am. 
Ben.  640;  Young  v.  Peachy,  3  Atk.  S54;  Schoul- 
«r.Dnra.  Eel.  Sded.S  lM;r^r»ev.CWi<T,e6Ind. 
8?0;  SloTie  V.  Wood,  fi.i  lU.  603:  TaeJiej^i  App.  75 
Pa.  854;  Bcboiiler.  Husb,  and  Wife,  ga889, 403; 
Perry,  Tr.  8d  ed.  g  304;  3  Pom.  £q.  Jar, 
•  L.R.A. 


'.  AUiton,  2  De  Q.  F,  ft  J.  631;  ftotn*  v.  Jar- 
nigan,  8  Bast.  282;  Lambert  v.  Lambert.  2  Bro. 
P.  C.  18;  Priet  v.  Price,  1  De  G.  M.  A>  O.  808; 
Paff»r.  Some,  11  Beav.  237;  Oantyt.  WMinn, 
9  Ir.  Eq.  636;  Bmevt.  HoUingttoorth,  28  Ala. 
690;  ZTtompson  v.  Im,  SI  Ala.  292;  Letter  y. 
MaAan,  26  Ala.  446. 
MtMtrt.  Knox  ft  Bowie,  for  appellee: 
When  It  1b  proposed  to  overturn  an  absoluta 


agreement  must  be  clearly  slsted  and  fully  eB> 
tahliahed. 

Kelly  V.  Kartiur,  73  Ala.  106;  Sarri*  r. 
Bamett,  8  Oratt.  839;  Damt  v.  WethereO.  11 
Allen,  19,  note;  FraeTnanv.  Kdly,  1  HoETm. 
Ch.  93.  e  N.T.  Ch.  L.  ed.  1076. 

The  strength  of  the  parol  evidence  lequirod 
iioftbe  highest  denee,  and  great  caution  to 
used  that  the  proof  snail  be  clear  and  positivB. 

2  Becd,  StaL  Fr.  g  888. 

A  trust  In  lands,  not  arising  hv  Implication 
or  construction  of  law,  cannot  be  created  by 
parol;  a  writing  signed  by  the  party  creating 
or  declaring  the  trust  is  Indispensable  to  ita 
Fraud,  imposition,  mistake  in  the 


chaser,  or  donee,  a  truatee  tx  mai^fieio. 

fraud  then,  and  not  eubeequent  mud,  If  any 
exist,  which  justifies  a  court  of  equity  In  inter- 
vening for  the  relief  of  the  par^  Injured  by  it>' 

Patton  V.  Seeeher,  83  Ala.  079. 

In  evet7  case  where  an  absolute  conveyance 
made  in  consideration  of  a  parol  promise  to 
hold  in  trust  for  the  grantor  or  such  pemons  oi 
uses  as  he  may  designate,  baa  be^  held  to 
create  an  enforceable  trust,  it  may  be  said  that 
the  promise  Induced  the  execution  of  tbe  deed, 
and  without  the  making  of  the  promise  the 
deed  would  never  have  been  made. 

Mobile  Bav.  Bank  v.  MeDonneU,  87  Ala.  786L 

The  principle  asserted  In  Fatten  v,  Beee^er, 
fupro.  Is  reaffirmed  in  Bow  v.  Qilaoa,  71'  Ala. 
86;  Whales  ▼-  Wluiley,  71  Ala.  169;  Kdly  v. 
farmer,  72  Ala.  106.  See  also  BtHngfiMoviw. 
M,  73  Ala.  309;  Bibb  v.  Hunter.  70  Ala.  351; 
WiUiarnfr.  Higgint.  69  Ala.  017;  While  v.  fbr- 
ley.  81  AU.  667;  Hanning  t.  Afipfli,  86  Ala. 
857. 

.   Statute 

,. ord  with 

the  deddea  weight  of  authority,  and  leading 


BatdaU.  »  Wis.  87B:  Manhman  v.  Gonldin,  21 
N.J.:^.646.  Beealso/Vrrvv.jro^miTy.lSIlL 
337;  Walter-v.Kl>ek.55  111.  863;  Boberttm  v. 
BoberUon,  9  Watts,  83;  Porter  v.  Mdyfleld.  21 
Pa.  268;  Perkini  v.  Oheairt,  3  Bait.  198; 
Sprinkie  -r.Sayaorth.  15  Am.  L.  Beg.  86;  Bar- 

Kv.    ffarper,   6   Bush,  176;   2  Reed.  StaL 
ggB22,  828;  3Pom.  Eq.  Jur.  g  1007,  note  J. 

SomervUte,  J.,  delivered   the  opinion  of 

the  court: 

Tlie  bill  is  one  filed  by  the  appellant.  Brock, 
against  his  wife,  seeking  to  establish  in  hia  be- 
half  a  trust  in  certain  lands  In  the  City  of  An* 
niston,  which  had  been  conveyed  to  her  by 


him,  and  afterwards  told,  the  proceeds  betng 
ntslned  1)y  tbe  wife.  The  husband  bed  con- 
Teyed  the  lands  to  tbe  respondent  fn  Septem- 
ber, 1680,  alter  a  separation  between  them, 
teouglit  about  by  his  own  Intemperate  habits, 
and  bis  unkind  treatment  of  her.  The  deed 
was  In  fea  simple,  free  on  Its  face  fr^m  auj 
wgrds  of  condition  ot  of  trust.  The  laud  wss 
probably  worth  about  $3,000  when  the  deed 
was  Doade.  It  was  sold  some  seven  years  after- 
wards for  |Se,000.  It  Is/rj(  insisted  that  tbe 
cmreapondence  between  the  parties  1^  letter 
establishes  an  express  trust,  tbe  recogriition  of 
wfaicb  will  be  enforced  by  a  court  of  equity; 
and,  teeondly,  that,  failing  in  the  first  contcu- 
tioD,  still  the  parol  evideace  establishes  such 
fraud  on  the  part  of  the  grantee  in  obtaining 
the  legal  title  aa  to  constitute  ber  a  trustee 
«B  m/u^fido.  The  original  bill  slleeed  that  tbe 
deed  was  accepted  by  Hrs.  Brock  upon  the 
verbal  condition  or  promise  that,  if  the  com- 
plainant, who  proposed  going  abroad,  "re- 
turned home  a  sobw  man,  free  from  his  babita 
ot  disaipation,"  his  aaid  wife  would  "return  to 
him,  and  live  witb  tiim  as  bis  wife,"  and  tbe 
deed  in  sach  event  was  to  become  "nail  and 
void,  and  of  uo  effect;"  otherwise  the  property 
was  to  be  the  wife's  absolutely.  A.  demurrer 
being  sostained  to  tbe  originid  bill,  which,  as 
we  ^all  see,  was  manifestly  williout  equity.  It 
was  amended  by  cbarginc  that  "tbe  promises 
made  bj  his  said  wife,  wnich  led  to  the  execu- 
tion and  delivery  of  said  deed,  conveying  said 
land  to  her,  were  false  and  fraudulent  at  tbe 
time  tbey  were  made,  and  were  made  by  ber 
with  tbe  intention  of  never  complying  with 
them  at  tbe  time  tbey  were  made."  The  an- 
■wer  of  respondent  explicitly  deuies  the  alleged 
promises,  and  all  the  averred  facts  from  wbicb 
any  trust,  express  or  constructive,  could  be 
Inferred.  The  Statute  ot  Frauds  Is  also  spec- 
ially pleaded. 

We  propose,  for  tbe  sake  of  brevity,  and 
we  tmst  without  any  sacrifice  of  clearoesa,  to 
conridet  the  two  contentions  of  the  appellant 
measuratdy  together.  It  is  so  clear  to  our 
mind  that  tbe  iettera  of  tbe  parties  fall  to  con- 
tain anything  from  which  an  express  trust  can 
be  inferred,  that  we  do  not  deem  it  necessary 
to  dwell  at  any  length  on  (his  feature  of  the 
case.  Theletter  of  September  8, 1880,  written 
by  Bn>ck  to  his  wife,  delivered  by  one  Sloan, 
and  which  accompanied  the  delivery  to  her  of 
the  deed,  contains  no  allusion  to  the  alleged 
promise  or  condition,  but  affirms,  in  effect,  an 
nncondilioual  delivery.  "  1  send  yon,"  he 
writes,  ' '  the  deed  to  the  Woodstock  place. 
Tou  keep  it  yourself."  There  is  nothmg  in 
tbe  sabwqnent  letters  which  furnishes  any 
written  evidence  of  such  a  trust.  It  is  not  de- 
dared, aawebavesaidinthedeeditself.  Itdoes 
not  appearin  tbe  letteraccompanying  the  deed. 
No  Bubsequent  letter  of  the  wife  furnishes  evi- 
dence ot  It.  No  subsequent  letter  of  the  hus- 
band, the  alleged  eetlui  qua  tmtt,  would  be 
competent  to  prove  it.  An  interested  party 
cannot  be  permitted  by  his  own  sutMequeut 
dectontionB,  in  writing  or  otherwise,  to  Incorpo- 
tate an  expren  trust  in  anabsoluteconveyance 

revioualy  executed  by  him,    H  Pom.  Eq.  Jur. 
1007. 

No  >uch  letters,  moreover,  are  produced, 
nor  an  their  contents  satisfactorily  proved, 
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even  by  secondary  evidence.  The  corres- 
pondence can,  uowever,  be  considered  in 
connection  wiib  the  oral  evidence,  relied  on  to 
show  the  alleged  fraudulent  contrivance  on 
the  wife's  part  to  secore  the  legal  title  to  the 
I>TopeTty.  It  is  clear  to  us  that,  under  the  tea- 
timony  in  this  case,  the  chancellor's  ruling  In 
dismlBsins  the  bill  is  Justified  by  Ilie  prlocipies 
declared  by  this  court  in  FatUnt  v.  BeteKtr,  69 
Ala.  ST9.  If  the  conclusions  reached  in  that 
that.  In  our  judgment,  is  an 
jsible  contention  urged  by  the 
9  case.  Bection  1845  of  the 
present  Code  declares;  "  No  trust  concerning 
lands,  except  such  as  results  by  implication  or 
construction  of  law,  or  which  maybe  Iraot- 
terred  or  extinKuished  by  operation  of  law,  can 
be  created,  unless  by  instrument  In  writing, 
signed  by  tbe  party  creating  or  declaring  t&B 
same,  or  bis  agent  or  attorney  lawfully  author- 
ized  thereunto  in  writing."  This  section  oat' 
responds  with  the  7th  and  Sth  sections  of  the 
"  jglisb  Statute  of  Frauds,  and  ia  identical  with 
S199,  Ala.  Code  1876,  which  was  construed 
the  case  of  Patton  t.  Beeeher,  tvpra.  Tttt 
cleariy-announced  doctrine  of  that  case  la  that 
the  mere  parol  promise  by  Uie  grantee  in  a  deed 
that  he  will  hold  for  the  use  ofand  reconvey  to 
the  grantor  on  request  or  on  a  specified  con- 
tingency, la  a  trust  which  is  required  bj  the 
Statute  to  be  created  or  declared  in  writing; 
and  that,  if  It  li  not  so  created  or  declared.  In 
the  absence  of  some  clear  evidence  of  fraud, 
imposition  or  mistake  at  the  time  of  the  execu- 
tion of  the  conveyance,  tbe  grantee's  subse- 
quent repudiation  of  the  alleged  parol  promise 
&  not  a  fraud  against  which  a  courtof  etjuitr 
can  relieve,  ITie  contrary  doctrine,  wliich 
seams  to  have  been  broadly  annoimced  in  liar- 
TfU  t.Sanridc,  42  Ala.  60,  was  repufliatiKl. 
Wecan  add  nothing  to  the  exhaustive  nrgu- 
ment  embodied  in  the  opinion  of  Ohi^  J'i»tii» 
Brickelll  in  that  case.  The  summary  of  It  is 
contained   in   the   following  extract;      "  The 

[>lain  meaning  of  the  Statute  is  that  a  trust  in 
ands,  not  arising  by  implication  or  construc- 
tion of  law,  cannot  be  created  by  parol;  that  a 
writing  signed  bv  the  party  creating  or  declar- 
ing the  trust  is  indispensable  to  its  existence 
Fraud,  imposition  or  mistake  in  the  original 
transaction  may  constitute  the  purchaser  or 
donee  a  trustee  txmal^licio.  It  is  a  fraud  then, 
and  not  subsequent  fraud,  if  any  exist,  which 
justifies  a  court  ot  equity  in  intervening  for 
the  relief  of  tbe  party  in  jureil  bj  It.  aa  It  is  the 


bsequenl  payment,  whatever 
may  be  the  circumstances  attending  it  Bar- 
net  V.  Dougherty,  32  Pa,  871. 

"When  the  original  transaction  la  free  from 
tbe  taint  at  fraud  or  Imposition,  when  the 
written  contract  expresses  alt  tbe  parties  In- 
tended that  It  should,  when  tbe  parol  agreement 
which  is  sought  lo  be  enforced  la  intentionally 
excluded  from  It,  It  ia  difficult  to  conceive  of 
any  ground  upon  which  the  imputationof  fraud 
can  rest,  because  of  its  subeequent  violation  or 
repudiation,  that  would  not  form  a  basis  for  a 
almllu  imputation  whenever  any  promise  or 
contract  is  broken.  Wil»M  r.  WatU,  B  Hd. 
80ft-48«." 

It  is  an  annihilation  ot  the  Statute,'  fi     ' 


.Coo'^lc 
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blj  eoDlInnei  the  chief  Juadce,  "to  withdraw 
a  cMe  from  Itsopention  because  of  such  vlola- 
UOD  or  repudiatioD  ol  an  agreement  or  tnut  it 
declares  Bball  Dot  be  inaile  or  proved  by  parol 
There  can  be  do  fraud  If  tbe  trust  does  Dot  ex- 
ist, and  proof  of  ila  eziateuce  by  parol  fs  that 
which  tbe  Blaiote  forbids.  Id  anj  and  every 
caae  in  which  the  court  Is  called  to  enforce  a 
trust  there  must  be  a  repudlatioQ  of  it,  or  ao 
Icability  from  acddent  to  perform  it.  If  tbe 
repudiaiion  la  a  fraud  which  Justifies  iot«rfer- 
ence  in  oppositioD  to  the  wimlH  and  spirit  of 
the  Statute,  tbe  sphere  of  opemtiOD  of  the  Stat- 
ute is  practical];  limited  to  breaches  from  acd- 
deat,  and  do  roateu  can  be  assi^rned  for  the 
limitation."    Pallm  t.  BeoAtr,  63  Ala.  S79. 

The  BonndDess  of  this  reasoning  seems  to  us 
tmananerable.  The  aueslion  involved  has 
many  timpa  been  ai^ea  before  us,  aDd  the  au- 
tborit;  of  this  decision  has  frequenll;  been 
challenged  at  the  bai)  but  we  have,  without 
doubting  the  correclness  of  the  priadples 
stated,  adhered  to  and  realBrmed  the  constme- 
tion  of  the  Statute  thus  adopted  in  many  aub- 
sequent  deliverance  more  or  less  analogous. 
Wkitt  T.  FarUy,  til  Ala.  068;  Stiiv  v.  Karmtr, 
72Ala.l06:  iiM«T.  Ot'l«>n,71Ala.85;  Wliates 
V.  Wuilei/,I6.1EI0;  Manning T.Pippmt.-S^AiA. 
8C7. 

Tbe  basis  of  this  decision  is  the  settled  prin- 
ciple that  a  truEt  will  never  be  raised  by  the 
breach  of  a  mere  verba)  promise  to  purchase 
UDdB  and  coDver  them  on  request.  Or,  as 
stated  bj  a  learned  author:  "  The  fraud  which 
suffices  to  lay  a  fouDdatloo  for  such  a  trust  is 
Dot  dmply  that  fraud  which  Is  involved  in 
eTei7  delioerate  breach  of  contract"  "The 
true  rule,"  he  adds,  "  seems  to  be  that  there 
must  have  been  an  original  misrepresentation 
by  means  of  which  the  legal  title  was  obtaioed, 
and  aD  ori^al  Intention  to  circumvent,  aud 
get  a  better  bargain,  W  tbe  coofldenoe  re- 
posed."   Browne,  Stat.  Fr.8ded.gM. 

"But  in  no  case  will  the  grantee  be  deemed 
atrosteelf  he  used  no  fraud  or  deceit  Id  getting 
bis  title,  although  be  verballvpramlaed  tobold 
tbe  land  for  the  grantor."    Section  93. 

A  lilie  rule  was  bng  ago  declared  in  JTonto- 
nttt  V,  Maxmll,  1  P.  Wma.  618,  where  Lora 
OtuiTUi^ioT  Parker  said.  In  reference  to  tbe 
English  Btatuteof  Frauds:  "In  casea  of  ftaud, 
equity  would  relieve  even  against  the  wonls  of 
the  Statute;  but  where  there  is  no  fraud,  only 
relyinrupon  the  honor,  wordorpromtseof  the 
defendant,  the  Statute  making  those  promisee 
void,  equity  will  not  interfere."  As  said  by 
Ur.  Browne,  in  refereoce  to  this  case,  ff  there 
be  not  some  distinction  such  as  this  "  there  Is 
■n  sod  of  tbe  Statute  of  Frauds,  so  farascourts 
of  equi^  are  concerned," 

"'le  doctrine  of  Patton  t.  Bmdmr,  ntpra,  la 
approved  and  sustained  by  Mr.  Pomeroy 
is  work  on  Equity  Jurisprudence,  gS  J0S5. 
1066;  "In  order,"  he  observes,  "that the  doc- 
trine of  trusts  tx  malejleio  with  respect  to  land 
Buy  b«  enforced  under  any  circumstances, 
there  most  be  something  more  than  a  mere 
verbal  promiaa,  however  imequivocal;  other- 
wise the  Statute  of  Frauds  would  be  virtually 
abrogated.  Then  must  be  an  element  of  pos- 
Mva  fraud  accompanying  the  promise,  and  by 
means  of  which  the  acquisition  of  the  legal  title 
Is  wrongtuUy  coDsummated.  Equity  <£»eB  not 
4L.RA. 
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pretend  to  enforce  verbal  promises  In  tbe  fac» 
of  the  Statute.  It  endeavon  to  prevent  and 
punish  fraud,  by  taking  from  the  wrong.doer 
the  fruits  of  his  deceit,  and  it  accomplishes  this- 
object  by  its  beneficial  and  far-reachlDg  do» 
triDeofconstruciive  trusts. "  The  true  ]^)os- 
ophy  of  .this  doctrine  is  thus  succinctly  stated 
by  the  same  author  in  a  note  to  tbe  case  «( 
OloM  T.  Hiilbert,  103  Hasa.  Si,  eritidaed  by 
him:  "The  principle  Is  onalienblv  fixed  In 
thefoundationoF  tbe  juiisprudeDcetbat  equl^ 
will  not  suffer  a  statute  passed  for  the  puipoae 
of  preventing  fraud  to  be  used  as  an  Ins^ment 
for  accomplMiing  fraud.  The  Statute  will  bs- 
uplifted  when  necessary  to  prevent  such  a  re- 
sult" a  Pom.  Eq.  Jur.  %  807,  p.  841,  note. 
Or,  as  said  by^Lard  Weatbnry,  in  MeCormitJe 
V.  Qrogan.  L.  R.  4  H.  L.  82 :  "  The  court  doe» 
not  set  aside  the  Act  of  Parliament,  but  it 
fastens  upon  the  individual  who  gets  the  Utlft 
under  that  Act,  and  Imposes  upon  him  a  per- 
sonal obligation,  because  he  applies  the  Act  as 
an  Instrumeat  for  accomplishiog  a  fraud." 

In  tbe  case  of  Jfnnntrw  v.  Pippen,  86  Ala. 
857,  tupra,  the  m^nclpie  declared  in  Fait/m  v. 
Bticiiw  was  applied  to  the  case  of  a  grantee  in 
a  deed  procuring  his  title  by  a  iraudulent 
promise  toexecutea  will.  It  was  said:  "If 
there  was  a  fraudulent  intent  in  oiitaining  tbe 
deed,  without  Intention  to  make  the  will,  and, 
purauaut  to  It,  the  will  was  not  made,  thm  the 
question  of  the  Statute  of  Frauds  becomes  im- 
material." In  such  case,  It  was  said,  the  court 
would  hold  the  grantee  to  be  a  buatee  a*- 

Tbe  main  point  which  we  wish  tn  empharise 
Is  that  the  mere  breach  of  an  oral  agneement, 
standing  alone,  though  often  a  moral  wrong,  is 
not  sufficient  to  establish  that  fraud  in  procuN 
lug  tbe  title  which  Is  requisite  to  render  the 
grantee  or  devisee  a  trustee  «  maUfeio,  al- 
though the  fact  of  auch  breach  may,  of  course, 
be  looked  to,  in  connection  with  uie  other  dr- 
oumatanceaot  thecase,  assometimes  coDsdtut* 
IngoDBof  several  links  in  a  chain  of  facts  gdng 
to  prove  fraud.  If  this  were  not  so,  the  Statute 
of  Frauds  wonM  practically  be  repealed,  be- 
cause no  case  can  arise  In  the  courts  under  It 
except  where  such  a  breach  is  charged  other 
than  cases  of  fraud,  either  positive  or  construo- 
tlve.  And  hence  "it  seems  to  be  requisite,"  aa 
said  Id  tbe  (dtcn  quoted  words  of  Chi^Jvtt\i» 
Oibeon  In  Hoga  v,  Hogt,  1  Watts,  1^,  "  that 
there  should  appear  to  have  been  an  agency, 
active  or  passive,  on  the  part  of  the  devisee  for 

fsntee]  in  procuring  the  devise  [or  deed  ']. 
be  same  view,  in  effect,  is  taken  m  yViiliamt 
T.  Vredand,  89  N.  J.  Eq.  7&t  "Parol  evt 
dence,"  it  Is  there  said,  "  Is  not  admissible  to- 
vary  a  will.  Tbe  ground  upon  which  such 
trust  is  set  up  Is  simply  that  of  fraud  practiced 
by  tbe  pardon  whom  the  trust  Is  sought  lo  be 
fastened,  and  nothing  short  of  thiacan  ever  be 
held  sufficient  For  the  prevention  of  fraud 
the  trust  is  ingrafted  on  the  gift  by  admitting 

Sarol  testimony,  In  order  to  prevent  the  douce 
»>m  appropriating  property  to  a  purpose  dif- 
ferent from  that  for  which  he  audertook  to  hold 
it"  The  great  point  of  difflcnltr  in  tbe  ad- 
judged caaes  bearing  on  thli  nibject  seems  lo 
me  to  arise  from  the  dIflerenOM  wF  opinion  as 
to  what  facts  additional  to  a  mere  breach  of 
promise  by  a  grantee  or  devisee  an  requisita  In 


139a  Bbock 

oniet  to  eetablbli  Bticb  fraud  as  will  constitiile 
the  promuee  a  trustee  tx  malefieio.  But  we 
need  pursue  thlg  discussion  no  further.  We 
ue  MtisBed  with  the  rule  acnotinced  in  Patton 
T.  BtKher,  62  Ala.  GTS,  altbouf^h  tbere  are 
man)'  anlhoritieB  which  ably  mitiDtaiD  the  op- 
posite view.  The  following  may  be  consulted 
with  profit,  some  of  which  support,  aud  others 
of  which  are  opposed  to,  the  foregoing  view; 
2  Pom.  Eq.  Jur.  g§  1055,  1058;  Ghan3tli»»  v. 
Smith,  30  Ala.  866;  9  Am.  ft  Eng.  Encyclop, 
Law,  737.  788;  Glati  v.  Hiilbrrt,  lOS  Mass.  24. 
S  Am.  Rep.  418  [in  conuection  with  2  Pom.  £q. 
Jur.  §  667,  note);  Horrall  v.  Watenon,  7  Kan. 
lOB;  BatdaU  t.  BaadaU,  9  Wis.  879;  Box  t. 
Stanford,  183mede8&M.98.  GlAm.Dee.  142, 
note,  145.  146;  Marifman  t.  Conklin.  21  N.  J. 
Eq.  546;  2  Reed,  StaL  Ft.  §§822,  823;  2  Story, 
Eq.  Jur.  §  781;  Ltmy  y.  BnuA.  45  N.  Y.  5BB; 
Wood  V.  Eab^.  86  N.  T.  414,  48  Am.  Rep.  640; 
Sou  V.  Hayden,  35  Kan.  106;  Ryan  v.  Box,  84 
N.  T.  807,  BO  Am.  Dec.  696;  JoJtnmn  v.  Htib- 
ItU.  ION.  J.  Eq.  832.  66  Am.  Dec  778;  BHton 
V.  Briton,  75  Gal.  525,  and  the  many  other 
coEea  cited  in  the  esceilent  briefs  of  counsel. 


it  most  be  done  Id  fall  recognition  of  the  rule 
of  equity  goyeming  the  character  of  proof  re- 
quired in  cases  of  tciU  nature.  No  parol  trust 
will  be  ingrafted  on  a  legal  title,  which  the  in- 
strument of  coDveyanqe  makes  absolute  on  its 
'    9  with  the  grealeat  caution,  and 


where  the  fraud  neceaaary  to 

by   clear  and   c(  „    _ 

The  salient  facta  are;    The  deed  in  question 


established  by  clear  i 


ivincing   proof. 


9  made  to  the  wife  without  any  suggestion 
or  procurement  whatever  on  her  part,  and 
durinirtheperiod  of  separation,  wben  tbere  was 
to  some  extent  a  suspenalDn  of  that  mutual 
confidence  incident  to  the  marital  relation. 
The  idea  of  the  convtyanceoriginated  with  the 
husband,  unsolicited  by  the  grantee,  it  mattera 
nolwheUier  in  amotive  to  rescue  the  property, 
theo  worth  only  about  $2,000,  from  the  hazard 
of  floBDcial  wreck  nearly  always  Incident  to 
drunken  habits,  or  to  make  some  alight  tepara- 
tion  for  the  wrongs  against  maritalloyalty,  or 
to  enable  a  struggliiig  wife  to  put  bread  in  the 
mouths  of  her  four  children,  to  whom  the 
grantor  owed  the  high  dut;  of  maintenance 
and  education.  More  than  this,  the  wife  at 
first  refused  to  accept  thedeed,  and  persisted  in 
declining  to  do  so,  until  she  finally  yielded  to 
the  persuasion  of  her  father  and  tbe  further  so- 
licitations of  the  husband  It  la  an  important 
fact  that  even  according  to  the  averments  of  tbe 
bill  tbe  deed  created  in  tlie  wife  an  int«re«t 
which  was  to  be  absolute  until  the  alleged  ver- 
bal condition  was  fulfilled.  The  property  was 
ts  be  hera  in  fee  simple,  unless  tbe  grantor  (1) 
reformed  his  intemperate  habits,  and  (2)  re- 
toned  to  live  with  her:  so  as  to  resume  his 
marital  relations.  These  alleged  conditions 
were  conditions  subsequent,  and  were  verbal. 
He  evidence  shows thatou  a  former 
•  L.R,A 
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after  a  like  separation,  originating  In  like  un- 
fortunate causes,  Mrs.  Brock  had  been  forced 
by  cruel  treatment  to  leave  herbuaband's  borne, 
but  had  returned  at  hjs  solicitations,  and  on  the 
faith  of  his  assurances  of  repentance  and 
promises  to  reform.  This  experiment  at  reo 
onciliatlon  proved  a  failure  through  bis  fault. 
He  again  fell  a  victim  to  bis  tyrannical  habits 
of  intemperance.  He  again  abused  and  mal- 
treated her,  and  she  was  forced  to  seek  refuge 
for  protection  in  her  father's  household.  These 
facts  are  pertinent  (o  the  qupstion  of  her  good 
faith  (1)  in  yielding  to  the  husband's  solicila- 
tlouB  to  accept  the  deed,  and  (2)  in  refusing  to 
again  make  the  experiment  ot  resuming  with 
bfm  the  closest  of  possible  relations  to  which 
human  affection  or  confidence  can  give  origin. 
The  evidence  possibly  docs  not  furnish  sucb 
clear  and  convincing  proof  of  the  alleged  oral 
promises  we  could  desire,  even  were  ^e  ques- 
tion of  its  existence  regarded  as  material  to  the 
decision  of  this  case;  but,  concedi&gthaiitwaa 
implied  from  the  facts,  there  is  no  satisfactory 
proof  that  at  the  time  ihc  deed  was  accepted  the 
wife  entertained  any  fraudulent  purpose  not  to 
carry  it  out.  We  have  not  fail«i  to  scrutinize 
the  evidence  adverted  to  by  appellant's  counspl 
as  tending  to  prove  this  contention,  but  it  falls 
far  short  of  convincing  us,  wben  viewed  in 
connection  with  the  other  pregnant  facts  of  the 
case  tjeaiing  on  this  issue,  II  tbere  was  such  ■ 
verba]  promiee,  tbe  subseauent  failure  to  ob- 
serve it  wasa  mere  breach  ol  contract,  the  proof 
ot  which  would  lie  eicluded  by  the  very  terma 
of  theBtatute.  Tbe  eBort  is  nothing  more  than 
an  attempt  to  qualify  an  absolute  title  In  fee 
simple  by  oral  evidence  of  an  alleged  extrinaio 
agreement  by  the  grantee  to  i«convey  on  a  con- 
dition subsequent  not  included  in  the  writing. 
This  is  not  permissible.  Ithas  often  been  aaH 
that  courts  of  equity  will  not  sit  to  take  Juris- 
diction of  mere  questions  of  morality  involved 
in  breaches  of  contract  untainted  with  fraud, 
imposition  or  mistake.  When  sitting  as  courts 
of  conscience  they  do  so  to  enforce  tbe  virtue 
of  honesty  in  accordance  with  the  settled  prin- 
ciples of  a  system  of  Jurisprudence,  not  accord- 
ing to  vague  ideas  ol:  what  may  be  considered 
morally  as  opposed  to  what  li  legally  right  or 

Weentertalnnodoubtof  theproposition  that 
tbe  answer  Biifflciently  presents  tbe  issue  upon 
which  the  decision  of  this  case  is  made  to  turn. 
Section  1845  of  the  Code,  above  construed,  is 
commonly  understood  to  be  a  part  of  our  Stat- 
ute of  Frauds,  though  not  so  technically  ar- 
ranged in  our  Code  under  this  statutory  no- 
menclature, corresponding  as  It  doea  witn  the 
analogous  sections  7  and  3  of  the  English  Stat- 
ute of  29  Charles  H.  That,  however,  is  not 
material.  The  facts  are  pleaded  whit^  brine 
the  present  case  within  tbe  infiuence  of  thu 
section,  and  that  Is  all  that  is  necessary. 

The  rulings  of  the  chancellor  are  all  In  ac- 
cordance wlUi  the  views  above  presented,  and 
}ii*  deeret  mtixt  be  a^mtd. 


D,gH,zedr,yGOOgIe 


Tbxu  Sopbrhx  Coubt. 
TEXAB  BUFREUE  COURT. 


ROBINSON. 

(....Tai.....) 

FaynMnto  of  Interact  In  axeeia  of  tba 
Uf  heal  legml  rate  may  be  leoorered  back  al- 
thoug-b  ther  were  voluntnril;  mode,  and  althouRh 

tbe  coDtmot  has  been  lully  eiecated,  ftnd  tliere  Is 
no  atatulfl  authorlzliix  mob  leooveiy. 

anne  IT,  ISBOil 

APPEAL  by  defendant  from  a  Jndgment  of 
ibe  District  Court  for  Bezar  County  In 
favor  of  plaintiff  Id  ao  action  brought  to  re- 
cover back  inteieBt  alleged  to  Imve  been  paid 
upon  a  uBurioua  conCiscL    Restrted, 

Statement  by  Hobbri  J.: 

The  appellee  insiituted  this  suit  on  the  ISth 
day  of  August,  1887,  against  the  appellant,  to 


her  as  Interest  c 
usurious,  and  also  the  further  sum  of  (276  as 
Interest  on  that  sum.  The  petition  states  that 
she,  joined  by  ber  husband,  non  dead,  did  on 
the  28d  day  of  March,  1S83,  enter  into  a  con- 
tract with  the  appellant,  in  form  and  under  tbe 
device  of  a  buuder'BcoDLract,  which  cootract 
was  attached  to,  and  made  a  part  of.  ibe  peti- 
tion. In  this  coutract  it  is  stipulated  that  the 
appellant  sball  erect  a  bouse  for  appellee  for 
the  sum  at  |4,8t>0,  with  interest  at  10  per  cent 
per  annum  on  that  sum,  nhich  amounta  to 
UOpermonth;  tbstthis monthlysum waspaid 
lor  each  and  eveir  month  from  the  said  33d 
day  of  March,  18^,  up  to  and  Including  the 
6tb  da;  of  April,  1886;  that  said  contract  was 
not  a  builder's  contract,  but  was  a  fraudulent 
device  for  evading  the  Usury  Laws,  and  that 
the  same  was  one  for  tbe  loan  of  monev;  and 
that,  under  said  contract,  she  received  as  a 
loan  from  tbe  appellantouly  tbesumot$8,39S, 
upon  which  she  paid  interttrt  at  the  rate  of  $40 


IIoiB.~IAurv. 

To  constitute  usury,  there  must  be:  (1)  aIaoii,ex- 
pTcas  or  Implied;  (St)  an  nnderstandlns  between  the 
parttes  ttiat the  mone;  shall  be  returned;  {B)ttiata 
gnaim  rate  of  Interest  than  It  allowed  t^  law  shall 
be  v«ld  or  asceed  to  be  paid;  and  (4)  a  corrupt  In- 
tent to  take  more  tban  the  lesai  rate  for  tlie  use  of 
the  inm  loaned.  Balfour  v.  Davis.  U  Or,  4T:  Uoji 
T,  Beott. »  U.  S.  *  Pet  06,  T  L.  od.  aas. 

To  ooustltute  UBurr  there  must  either  be  a  loan 
and  a  laklng  of  usuiioua  Interest,  or  tbe  talduy  of 
more  than  legal  Interest  for  the  forbeaiauce  of  a 
debt  or  sum  of  moner  due.  Buffner  v.  Hogg-.  U  U. 
8. 1  Black,  UK,  U  U  ed.  SB;  White  Water  Valle; 
CBiialCo.v.  Vallelte,a2  n.  a  Et  How.  lU,  IB  L.  ad. 
lU. 

Thera  can  be  no  nsnrr  In  a  tnniaotJon  for  the 
Mde  and  repurchsso  of  ■ecuritJes,  where  there  Is  no 
loan.    SIruthers  v.  Drexel,  m  U.  B.  4S7.  ao  L.  ed. 

To  oonstJtnte  usury,  there  must  either  be  a  loan 
vpon  usurious  Interest,  or  the  t&ldng  of  more  than 
lesal  [ntereet  for  the  forbearance  of  a  debt.  Rice 
T.  nasseopflUK,  11  Weet.  Bep.  SB,  M  Ohio  Bt.  STT, 

Where  there  la  a  negotiation  for  a  loan  or  ad- 
vance of  money,  and  the  trarrower  agrees  to  return 
the  amount  advanoed  at  all  events.  It  Is  a  oootxuct 
of  leudlng  within  the  spirit  and  meanlns  of  the 
Statute,  and  whatsoever  shape  or  disguise  tbe 
transaction  may  asHume.  If  a  profit  beyond  tbe 
legal  rate  of  Interest  Is  to  t>e  made  out  of  theneocs- 
Bltles  or  Improvidences  of  the  trarroner  or  other- 
wise, the  contract  Is  usurious.  Brakeler  T.  Tuttle, 
■  W.  Ta.  laB;  Colton  T.  Dunham,  S  Paive. «!,  t  N. 
T.  Ch.  L.  ed.  901. 

There  must  be  an  Intention  koowlug-l^  to  con- 
tract or  to  take  usurious  Interest;  for  If  neither 
purty  Intend  It,  but  act  bona  fide  and  Innoceotly, 
the  law  will  not  Infer  a  corrupt  agreement.  Sher- 
wood V.  lloundtree,  32  Fed.  Kep.  113;  Condlt  v. 
Baldwin.  Zl  N.  T.  ZIB;  Knuree  v.  Prime.  T  Johns.  Ch. 
n.  i  S.  Y.  Ch.  L.  ed.  iCO;  HlUer  v.  Burroughs,  4 
Jobns.  Ch.  430,  1  N.  Y.  Ch.  L.  ed.  Ml;  Cutter  v. 
Bathbun.  8  UlU,  STS. 

A  "corrupt  Intent "  to  oharse  usury  M  an  Intent 
to  get  more  money  than  tbe  law  allows:  and  where 
tbe  act  Is  unlawful  and  the  lender  did  It  or  is  te- 
■ponslble  for  It,  tbe  eorrupt  Intent  la  sufllclenlly 
ehown.  New  ftntenit  lIort«.  Seour.  Co.  v.  Gay,  38 
r«LBep.S8L 
•  L.R.  A, 


Usury  wl  non  is  ordinarily  a  queAIon  of  Intent, 
to  be  determined  by  the  stipulations  of  the  oon- 
toact,  the  attendant  olrcumstsneee  and  tfaeaotaot 
the  parties,  contemporaneous  end  subseguent;  but 
when  tbe  oenuaot  tousnrionson  ita  face,  or  when 
tt  appears  thataereeler  rate  of  Inlereet  than  the 
■tatnte  allows  was  knowingly  taken,  thongfa  taken 
though  Ignoiance  or  mlsiaka  of  law,  the  unlawful 
Intent  is  presumed,  and  the  form  of  tbe  oontraot  Is 
Immaterial.   Van  Betl  t.  Forditey,  TO  Ala.  n. 

Money  paid  above  the  tegal  rat«  for  torbearanoe 
of  an  HxiJHnj  debt  la  usury.  Hathaway  v.  "'g«". 
4  New  Hat.  Bep.  I»t,  tW  Tt.  RL 

A  bonus  above  legal  Intereet  retained  by  tbe 
lender  from  the  amount  secured  \it  mortgnge,  or 
taken  wttfa  his  assent  by  another,  taints  the  con- 
tract with  usury.  Ff ennlag  r.  Soholer.  fl  Cent,  Bep. 
1116. 48  H.  J.  Bq.  IB. 

TThot  not  uavru, 
nie  taking  of  Interest  In  advance  upon  tbedb. 
oount  of  a  note,  tn  tbe  usual  course  of  buslneee,  by 

a  banker,  Is  not  usury.  Tbornton  v.  Bank  of  Wash- 
ington, £8U.  a8Pet.aa,TL.ed.Ge4;  Fleokner  v. 
Bank  of  United  Btatee.  £1  U.  S.  8  Wheat.  388,  E  L. 

Where  there  Is  a  loan,  although  the  profit  to  tbe 
lender  exceeds  the  legal  rate,  yet  If  that  profit  ts 
contingent  or  unoertatn,  tbe  contract.  If  bona  fida 
and  without  any  design  to  evade  the  statute,  la  not 
usurlouB.  White  Water  Valley  Oanal  Co.  v.  Val- 
lette,  (R  U.  8.  n  How.  Ill,  U  L.  ed.  151;  Conard  v. 
Atlantic  Ina.  Co.  of  N.  Y.  ZB  U.  8. 1  Pet.  386,  7  L.  ed. 
IW.  Conard  v.  Nlcoll.  IS  U.  B.  4  Pet.  £91,  T  L.  ed.  832; 
Pellows  V.  American  L.  Ins.  ft  T.  Co.  1  Sandf.  Ch. 
a».  T  N.  Y-  Ch.  L.  ed.  nr,  E  N.  7.  Leg.  Oba.  4SS: 
Colton  V.  Dunham,  E  Palgs.  »7,  2  N.  Y.  Ch.  L.  ed. 
9Q1;  HaU  v,  Haggart.  17  Wend,  gsa 

There  can  be  no  usury  In  a  BansacNon  for  the 
Mle  and  repurchase  of  securities,  where  there  Is  no 
loan.  Stmlheis  v.  Drezel,  IS  U.  B.  4G7, 80  Ii.  ed. 
1213. 

It  Is  not  usury  where  there  Is  a  eonsldatation  eo> 
tlrely  separate  and  distinct  from  the  fortiearancs. 
Hoshar  v.  Chapm,  U  Wis.  611. 

A  loan  whneln  the  lender  has  exacted  only  the 
lawful  Inietest  la  not  usurious,  beoause  bis  agent 
without  his  knowledge  or  oonaent,  has  received  of 
the  borrower  for  bis  own  benefit  an  additional  sum 
I  whioh,  with  the  Intereet  oontiacted  for,  eioeaih 


laM. 


Bbxab  ButLDma  A  Loin  AeaocuTioa  y.  Roanraoa. 


per  month,  w  at  the  nil«  of  about  14}  percent 
per  uiDnni.  The  petition  further  Alfenfl  that 
the  appellee,  prior  to  Ui«  Institution  of  the  euit, 
and  before  the  mataritr  of  the  contract,  paid  Id 
•dditioD  to  Baldeum  of  $1,440  aa  Interest,  the 
Mid  ■□m  of  |S,29S.  The  appellant  filed  a  gen- 
eral demurrer  to  the  peliliao,  and  excepted  to 
It  spedallr  that  the  petition  and  the  exhibit 
■honed  the  contract  to  be  a  building  omtract, 
and  ihowed  a  final  lettlement  betneen  the 
parties,  and  that  it  contained  no  allegattona  of 
Raad,  deceit  or  mistake  to  authorize  the  court 
to  reopeo  said  Ktllement.  The  demurrer  and 
exceptloiu  were  overruled  b;  tbs  court.  The 
appellant  filed  an  answer  admitting  the  execu- 
tion of  the  eoniract  attached  to  tbe  petition, 
and  alleging  that  Ibe  same  was  what  it  on  its 
face  purported  to  he,  a  contract  for  the  building 
of  a  house  lot  the  sum  of  94,800.  and  that  it 
waa  Euch  a  contract  as,  under  its  charter  and  by- 
laws, it  was  permitted  to  make;  that  it  fully 
complied  with  said  contract,  and  that  appellee 
accepted  the  buildinit  erected  under  saia  con- 
tract; that  the  appellee  was  a  stockholder  in  the 
appellant  Association,  and  as  such  she  had 
the  right,  on  a  final  settlement,  to  have  ap- 
plied to  said  Indebtedness  of  $4,800  the  value 


of  her  shares  of  stock  in  the  appelUiit  A» 
sociation;  that  on  tbe  Sth  da;  of  April, 
186S,  and  long  before  tbe  maturity  of  the  In- 
debtedness under  tbe  contract,  the  appellee 
made  a  tiUl  and  final  settlement  with  the  ap- 
pellant of  all  demands  arising  out  of  said  con- 
tract;  and  that  In  said  final  settlement  she  was 
ciedlied  with  the  value  of  her  shares  of  stock, 
including  the  profits  which  her  said  shares  of 
stock  had  earned;  and  appellant  therefore 
pleaded  an  accord  and  mtisfaction;  also  the 
Statute  of  Limitations  of  two  years  to  the 
recovery  of  $l,440paid  as  interest  A  trial  by 
the  court  wltbout  bJutv  resulted  in  a  judgment 
rendered  for  the  appellee  for  |1, 103,95,  with 
interest  from  September  10,  1887, 

Meitrt.  MftBon  A  Sammerlln  and  P.  H. 
Wkrd  for  appellant. 
Matn.  TKrleton  *  Keller  for  appellee. 


by  tbe  asetgnmenta  of  error  is  whether  interest 
voluDtarily  paid  upon  bu  alleged  usurious  con- 
tract can  be  recovered  after  tbe  contract  haa 
been  executed,  in  the  absence  of  a  statute  an- 


Bo  oommlaaloni  paid  br  the  morbragor  *o  a  third 
[Krt;  do  not  make  the  loan  usurious.  Grant  v. 
Phosntz  Hut  L.  Ins.  Co.  in  n.  S.  IDS.  ao  li.  ed.  DOl 

Tbe  fact  that  an  agent  tor  boiroweis  ol  moner 
wasptomlsed  b;  tbe  borroivers  a  luia  tor  hla  serv- 
to«i  In  laiionlnK  tbe  original  note-  lor  tlie  bor- 
rowed mone;  will  not  taint  the  transaotlon  with 
wiuT.   Davli  v.  Bloui&n  (Neb.)  Nov.  aMSSt. 

Beeooav  tnuUKtf  atetmpaU  oUnltrtA 

If  tba  borrower  pajs  np  the  amount  of  hit  oaurl- 
ons  debt,  and  anenrards  suea  to  recover  It  back  In 
an  octloa  tor  money  bad  and  reoelved,  be  can  only 
reoover  tbe  usurious  ezooa,  since  ex  aipio  at  bono 
be  ouBhc  not  to  reoover  book  the  money  really  ad- 
Tonoed  and  tbe  ISBaJ  Interest  thereon.  Zelglet  v. 
Bcott,  10  Qa.  SW;  Dey  v.  Dunham,  t  Jobns.  Ch.  ISl, 
lN.T.Cti.L.ed.8M:  Palmer  v.  Lord.  <  Johns.  Ch. 
tS,  1  N.  T.  Ch.  L.  ed.  ffi;  Clarkson  v.  Qarland.  1 
Leltch,  147;  Fltzroy  v.  GwlUoni,  II.B.  U«i  Jones 
T.  Au-Uey,  t  Doug.  Wt. 

CguUoNs  relltf ,  When  grtmUO. 

Bquttable  relief  will  be  granted  against  nsurlom 
ooDtraotB;  whether  execuied  or  executory  (1  Pom. 
Bq.  Jot.  UBl.  and  thougb  eqijlty  will  not  uilit  a 
party  in  eairying  Into  etfect  bis  own  Intentional 
Tlolatlon  of  the  law.  Euhner  v.  Butler,  11  Iowa, 
110:  Bart  V.  Qoldimlth.  1  Allen,  1<6;  Smith  v.  Bob- 
tnson.  10  Allen.  ISO:  L'ulon  Bank  v.  Bell.  U  Ohio  SU 
(OO;  Sporrer  v.  Elfler,  1  Hefek.  833;  Fanning  v.  Dun- 
hjuo.  S  Johns.  Ch.  US.  1  N.  Y.  Ch.  L.  ed.  lOJO;  Mason 
V.  Oardlner,  t  Bro.  Ch.  438i  Bpelu  v.  Brent,  «B  U.  B. 
lWall.aO(.lTL.ed.eiB. 

Tet,  from  ooDSldnatlDni  of  pnbUo  pcUoy,  the 
partlea  toansnrloiis  oontraot  are  not  regarded  as 
standlnKtHpoHdeMetft   1  Pom.  Bg.  Jnr.  <UL 

Belief  In  equity  wDl  be  granted  only  npon  oon- 
Atlon  that  the  idalntllt  hlmBeU  doea  equity  by  i» 
paying  to  lik  oredllor  what  Is  Joatly  and  in  good 
taltfa  duor-that  la,  the  amount  actually  advanced, 
wlttaiawtallntareat.  Bogen  v.  Torbnt,  B8  Ala.  BE^ 
Blen  T.  Foerte,  S  Wis.  gos;  Cole  v.  Savage.  JO 
Piige,  HIT.  1  N.  T.  Oh.  L.  ed.  1101;  wilheimson  t. 
BenUer  iHebJ  Oot  U,  un. 
IL.R.A. 


A  party  seeking  relief  Inequity  from  a  OBurloua 
oontraot  must  propose  lo  do  equity  by  olFeiiitg  to  pay 
what  Is  JusUy  dne.  WUhelmson  v.  Bentley,  tl^roi 
fan  nlngv.  Dunham, 5  Johns.  Ch.4li,lN,7.Ch.Ii.e<L 
lOBT;  Rogers  r.  Batfabun.lJohTM.Oh.  BOT.lN.T.Ch. 
li.  ed.  ITl;  Bagleson  v.  Sholwell,  1  Johns.  Ch.  SIS,  1 
N.  Y.  Ch.  U  ed.  1ST;  Poet  v.  Bank  of  Ctloa.  T  Bill. 
SOB;  Fulton  Bank  v.  Beach,  1  Paige,  Ua,  B  N.  T.  Ob. 
U  ed.  TOS;  LiTlDgstOn  r.  HarrKSPalge.  ftSB,  8N.Y. 
Cai.Ued.EBl;  William*  V.  Fttihugh,  ST  N.  Y.  US; 
Bank  ot  United  BlAlea  T.  Oweus,  >7  D.  8. 2  Pet.  SI7. 
T  U  ed.  BOB. 

In  caBCB  ot  nsnry,0OQrtsof  equity  wlU  give  no  t«- 
llet  to  the  borrower  It  tbe  oontraot  be  executory, 
except  on  the  oouditlon  that  he  pay  to  the  lender 
the  money  imt,  with  legal  InteiMt.    Nor,  If  the 


oover  any  more  than  tbe  exocra  he  hoa  paid  over 
the  legal  IntereiL  Tiffany  v.  Boatman's  8av.  Inst. 
8fi  IT.  &  IB  WalL  ns, «  L.  ed.  MS;  Bank  of  United 
States  r.  Owena,  CT  D.  B.  t  Pet.  ffil,  T  L,  ed.  DOS; 
Stanley  T.  Oadsby,  Scn.B.IOPet.ta.SL.ed.GIS. 

Under  a  Uiury  Law  which  does  not  avoid  the 
seourltlea,  bnc  only  forbids  tbe  taking  a  greater  In- 
terest than  ilx  per  cent  per  annum,  a  court  of 
equity  will  not  refuse  tta  old  to  reoover  the  prln- 
dpal.  De  WoU  v.  Johnson,  V  U.  B.  10  Wheat  8ST, 
Bl..ed.8(8. 

But  equity  will  not  atdln  the  recovery  Of  DEurfcnu 
IntereatL  Nelson  v.  Betta,  8  West  Bev-  W  H  Ho. 
App.eu. 

As  a  genmol  mle,  a  party  cannot  oome  Into  a 
Conrt  of  equity  tor  that  gpedes  ot  relief  against  s 
usurious  obligation,  tf  be  has  a  perfect  remedy  at 
law.  And  If  there  are  any  olrDumalanoea  tn  ttat 
oase  by  reason  ot  whlob  it  Is  difllcult  or  Impossible 
for  him  to  obtain  oompleCa  and  perfect  relief 
against  the  naurious  oontract,  or  Instrument,  at 
law.  he  must  stale  them  lo  his  complaint  in  whtab 
sneh  relief  ta  sought.  WllllamiT.Ayranlt  31  Barb, 
aao;  Volsom  T.  Blake,  B  Bdw.Cb.  Ui;  «  N.  Y.  Oh.  1.. 
ed-TW. 

There  li  no  relief  tor  one  who  has  voInntaill> 
fulfilled  a  osurlons  oontraot.  Dykea  v.  Wyman,  1 1 
West.  Bep.  OS.  BT  Mich.  SB. 

But  If  he  has  been  compelled  by  tlmati  tepai 
usury,  be  oon  recover.   DM. 


,y  Google 
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tborizlog  mch  recoveir.  The  contract  Id  tbia 
case,  upon  iti  face,  ia  a  bnUding  coDtract,  pro- 
vidlDgby  ilsteTcriBfortbeerectionof  abuilaiog 
deociibed,  for  ftppellee,  in  consideration  of  tbe 
sum  of  14,800,  to  be  paid  b;  appellee  at  tbe 
mataritr  of  certain  atock  owned  d;  appellee  in 
tbe  Bnlldlng  Aaaodatlon. 
There  are,  no  doubt,  caaes  wblcb  denr  tbe 


the  principle  tbat  the  parties  are  equally  in  tbe 
wioDg,  and  tbat  tbelnjurj,  if  any,  la  the  result 
of  a  voluntory  act.  Under  the  Siatute  of  Mis- 
souri re^ulaang  this  subject,  it  was  held  that 
no  provision  waa  nude  t^  wbicb  the  borrower 
could  recover  back  money  paid  voluntarily  aa 
UBurioua  interesL  The  Dpiniou  In  tbe  case  is 
largely  inQuenced  by  tbe  peculiar  Statute  of 
that  Stale,  It  appears  thai  where  the  answer 
in  that  Blate  raises  tbe  issue  as  to  usury,  and 
the  Judgment  dnds  It  to  be  eslabliabed,  the  in- 
tereat  ia  forfeited  to  the  acbool  fnndiand  to  hold 
that  a  party  can  institute  a  suit  to  recover  back 
Bucb  interest  when  voluntarily  paid  would 
have  the  effect  to  discourage  auch  defense,  aa 
the  recovery  would,  where  Bebrings  suit, inure 
to  his  benefit,  but  it  would  not  where  it  Is 
as  a  defeDBO.    Bantt/m  r.  Hayt,  89  Uo, 


in. 

In  Iowa  also  the  policy  of  the  Statute  {which 
"regards  tbe  parlies  lo  such  a  contract  in  pari 
Micio,  holds  them  alike  obnoxious  to  Its  ani- 
madveisiona,  and  makes  the  scbool  fund  the 
recipient  of  the  forfeitures")  would  be  defeated 
by  allowing  tbe  borrower  lb  recover  usurious 
luterest  voluntarily  paid.  NichoUi  v.  Sceet.  12 
Iowa,  802. 

In  Georgia  ft  bas  been  beld.  In  substance, 
that  upon  theeetclementof  atransBctiou  which 
embracesnn  Itemorfeatureof'     "'       ' 


linowingly  Included  lu  the  final  adjuelment,  a 
recovery  cannot  be  subsequeotiy  had  for  such 
usurious  interest  Parher  t.  "ihUton  L.  A  B. 
Amo.  40  Qa.  166. 

The  inference  deducible  from  this  case  la 
that  If  tbe  parly's  attention  be  not  dUtinctly 
directed  to  the  obnoiioua  feature  of  the  trans- 
action a  recoveiy  could  be  had.  Under  the 
Statute  of  Maryland,  a  recovery  Is  not  allowed 
where  no  compulsion  is  used,  and  an  excess  of 
lawful  interest  Is  paid  with  full  knowledge. 
A'\mlt   V.   Eutme   Bldg.  Alio.  U  Md.  433. 

We  believe  It  will  be  found  Ibat  in  tbeStates 
mentioned  tbe  above  rule  obtains  KeueTally  by 
reason  of  some  peculiar  policy  or  language  of 
the  Btatute,  neither  of  which  ezlsU  In  this 
State.  An  eminent  writer  aaya,  ou  the  oibcr 
band,  that  "equitable  relief  ia  granted  against 
usutious  COD  tracts,  whether  executory  or  execut- 
ed, since,  from  conelderatlons  of  public  policy, 
the  two  parlies  are  not  regarded  aa  standing 
in  pari  delieto."  3  Pom.  Eq.  Jur,  §937.  Atan 
early  date  Lard  MansSeld  denied  tbat  the 
parties  were  equally  wrong.  End.  Bldg,  Asso- 
ciation a,  §  35S. 

"Equity,"  saya  the  author  first  mentioned, 
"will  never  aasiat  a  parly  to  carry  Into  e&ect 
blaown  intentional  violation  of  the  law.  It  Is 
wellseltled  that  courts  of  equity  will  go  further, 
and  give  all  tbe  affirmative  relief  which  is 
Just  to  the  borrower.  ...  If  the  contract  la 
»L.aA. 


executed,  he   may  recover  back  the  usuriouf 
amount  paid  In  excess  of  the  auia  actually  bor- 
rowed, andlegalintereitthereon,"    SPom.Eq. 
Jur.  S  887. 
Such  contrscia  being  declared  void  by  the 


usuiioua  tntereat."    1  Btcuy,  Eq.  Jur.  ^  BOl, 
S02. 
"Nor  la  the  payment  of  the  uaurlouB  Interest 

such  a  voluntary  payment  as  entitleatbe  re- 
ceiver to  retain  it.''  End.  Bids.  Anodalions, 
§858. 

Our  Btatute  declares  that  "all  written  contract! 
whatsoever  which  may  in  any  way,  directly  or 
indirectly,  violate  the  article  prohibiting  astip- 
ulation for  interest  at  a  rate  greater  than  ISper 
cent  per  anoum,  shall  be  void  and  of  no  effect 
for  the  whole  rate  of  Interest  only,"  etc  Rer. 
SUI.  art.  3879. 

There  Is  nothing  in  our  Statute  wblcb  Indi- 
cates a  purpose  to  destroy  the  common-law  or 
equitable  right  U>  recover,  by  affirmative  action, 
Bucb  InieresL  Article  3981  provides  that  "no 
evidence  of  usurious  interest  stjall  be  received 
on  tbe  trial  of  aov  case  unless  the  asms  shall 
be  specially  pleaded  and  verified  bj  affidavit 
of  the  party  wishing  to  avail  bimaelf  of  tucb 
defense."  It  Is  cUii^  tlutt  this  does  not  an- 
thorize  an  independent  action  foitthexecnveiT 
of  usurious  interest.  We  do  not  think  that  it 
was  the  Intention  of  ihU  article  to  preclude  a 
party  from  asserting  his  right  U>  recover  in  the 
capacity  of  plaintiff.  The  article  last  referred  to 
applies  to  those  who  "wish  to  avail  themselvea 
of  this  defense,"  not  to  one  seeklns  afflnur 
atlvely  relief  at  law  or  In  equity.  Under  our 
laws  regulating  limitation  it  is  provided  that 
"the  laws  of  limitation  shall  not  be  made 
available  to  any  person  in  any  suit,  In  any  of 
the  courts  of  thia  Slate,  unless  It  be  specially 
set  forth  aa  a  defense  in  the  answer."  Article 
Sa20,  Rev.  Stat. 

This  Is  certainly  as  restrictive  aa  article  3981, 
tupra.  But  this  we  apprehend  would  not 
preclude  a  party  from  estaliliebing  affirmatively 


his  right  bylimitailnn  in  the  capacity  of  plain- 
tiff. Winbum  v.  Goehran,  9  Tex.  125;  iftiM^v. 
B(A»m6,  26Tex.  719. 


think  a  auit  like  the  present  may  ba 
maintained.  "The  essential  efcmentaof  a  uso- 
rious  contract  consist  of  a  loan  with  the  nndei^ 
standing  that  the  money  loaned  is  to  be  re- 
turned, and  tbat  a  greater  Tate  of  interest  is  paid 
than  the  Btatute  allows.  Whether  this  lie  done 


immsteiial."  End,  Btdg.  Associstions,^  858. 
The  evidence  In  the  case  shows  tbat  the 
amount  of  Interest  agreed  to  be  paid  by  Mrs. 
Robinson,  under  the  contract  with  appellant, 
was  usurious,  as  It  exceeded  tbe  highest  rate 
recogniied  by  our  law,  to  wit,  13  per  cent. 
But  in  contracting  to  pay  this  rate  she  neces- 
sarily contracted  to  pay  12  per  cent.  Hence  we 
think  Uieappcllant  would  be^litlcd  to  recover 
the  amount  of  the  loan  made  to  heron  Mard) 
3, 188S,  together  with  13  per  cent  interest  per 
annum  thereon,  and  that  she  is  entitled  to  credit 


Ltox  t.  HoDokaij>. 


for  th«  unonnta  paid  br  her  at  the  different 
timet  •hono  hj  toe  erldeoce,  and  that  the 
rfgbts  of  the  parties  may  be  adiusted  under  the 
wcll-reco^ized  rules  applicable  to  partial  pay- 
fuenta.  We  think  the  JudgmeDt  should  be 
(evened,  ud  the  cause  remanded. 

Starton,  Oh.  J.: 

Report  of  (he  commissioD  of  appeals  ex- 
amined, tbeir  opinioD  adopted,  sod  Uie  jvdg- 
munt  Tteened  and  tht  eatue  nmandoj. 


0.  T.  LYON,  Appt., 

Mcdonald. 

(78  TBI.  w 

1.    A  attattulofy  eondemnaitlaii  of  I«nd] 

for  depot  and  e^Uon  ffroaudi  doe*  not  iim*  Uh 
fee  to  tbe  tallwaj  oompany. 
S.    A  rmllra«deomp*iirowuM»t  permit  1 


ipAnrowuMttpi 
ihani  to  hm  i 


portion*  ttf  Ita  depot  gToands  ■■  a  raid  In 
whioh  to  Store  gooda,  raoelTed  over  the  road, 
ODtU  sold,  and  aa  a  genetal  plaoe  ot  bnslnea. 
wben  anA  permlMdon  Is  not  (rantod  tatfaepub- 
Uo  gtmenXij,  althouKti  bj  so  dolDS  Its  can  aie 
iDota  qnfoklr  unloaded  and  tta  bualiKas  faolll- 
tated;  and  If  the  siounda  aie  ao  used  Uke  owner 
«f  tlie  toe  mar  reoorer  from  the  meiehaot  the 
Tantal  value  theieof. 
S>  Tb«  mMWnr*  of  daaoafos  rMwrer- 
abla  brtbeownorof  the  &e,*lienarail- 
load  oompanr  pennlta  land  condemned  for  Ita 
oaatobepat  tootberuaaa,lBtheieiital  valiieof 
the  propertr  for  laah  uaea,  where  tliei«  li  no  U- 
JtiiT  to  the  nml^. 


4,  A  plfcliitur  In  ■«  action  to  i'oootmf 
rB»l  proportTi  In  wfaoee  faror  a  oonaent  aa> 
otee  li  entered,  wtll.  In  fiivor  of  the  deorea,  be 
presumed  to  have  bad  the  aupertor  title,  altboiigfe 
the  Booioa  ot  hla  title  doea  not  appear. 

B.  On*  who  momdxtm  an  Invalid  title  to 
the  Sao  of  tfv"«V  which  have  been  condemned 
(or  lallrosd  purpoaea  and  aftarwarda  applied  to 
other  nsea,  and  who  lubsequentl;  bilnv  suit 
upon  auoh  title  and  reooven  a  Judsmeot  tar  the 
land  agalitft  the  bolder  of  the  legal  title,  can  i^ 
corer  rent  for  auob  premlaea  onl;  from  the  time 
hla  salt  waa  brought,  and  not  from  the  time  ha 
Ont  olalmed  title. 

e.  TlMown«rortboEBolnIaiidiMadfkr 
d^Mt  gmanSMt  who  ooouplea  an  ad]olnfnc 
lot,  has  no  Tight  of  pacaage  ovar  sooh  grODoda 
except  at  a  pubUo  oroasiDg. 


9T  docs  not  of 


from  one  point  to  anc 

itself  Import  an  Injury;  and  a  pi 
tloa  to  reaoTBT  damages  tor  such  obatruetlon 
which  doee  not  ihowwhat  advantage  or  beoeOt 
there  waa  In  the  view,  or  In  what  way  damage  i^ 
•ntted  from  Ita  obatruetlon,  doea  oot  state  a  causa 
of  action. 
8,  naiiiagfia  cannot  be  aaaeaaod  in  an  a» 
Honfcrlnjorieanotaetoutlnthe  complaint. 

aone  H,  uaoj 


A  tbe  DUliiot  Court  for  Hill  _  ,  _ 
favor  of  plaintiff  In  an  action  broufcfat  10  re- 
cover compeniatioa  for  tbe  use  of  certain  land 
which  baa  been  oondemned  for  railroad  pur- 
poses and  subwquentiv  devoted  to  other  uaea. 
Omened. 

Tbe  facts  sufflcieotly  appear  In  the  commlt- 
Biooer'B  opinion. 


Man.— ^pprpprfotton  of  land  /or  OepoU  far  us*  0 


A  raHmad  company  ma; 
tfemu  land  for  all  appurlenanoes  neoeesary  to  tne 
ooDvenimt  and  proper  operation  of  lis  road,  iuoh 
asdepola,eta  New  TorkCBnt,  &H,  R.  Co.  v.  Kip. 
«  N.  T.  MB;  Rt  Hew  Tork  Gent.  &  H.  K  R.  Co.  77 
N.  T.  »B;  Oleay  v.  Clnchinati.  W.  eto.  B.  Co.  1  Ohio 

Innda  neiaauaiy  to  fumlBh  proper,  convenient  and 
aafeapproachea  to  a  railroad  trackmay  be  acquired 
br  proceedlDgi  tOr  condeianaUon.  New  Tmk 
Cent.  *  B.  B.  K.  Oo.  T.  HetropoUtao  6aa  Light  Oo. 
S  Hun,  KB,  (8  N.  T.  KO;  Oother  v.  Midland  B.  Oo.  t 
FbUL  W. 

A  railroad  oomMny  may  aoqnlie  and  hold  land 
otber  than  that  occupied  by  ita  traoka.  PfaS  v. 
T^ne  Haute  *  L  B.  Oo.  e  West  Bep.  41B.  un  lad. 
111. 

Whatever  Is  easFntlal  to  Ita  oonstraotlon.  Ha 
maintenance  and  operation,  may  be  taken  Ly  It. 
B*  Mew  York  A  C  R.  Co.  v.  Gunnison.  1  Hun.  OB. 

A  statuteauthorlalDg  a  railroad  oompany  to  con- 
demn property  tor  lla  use  will  authorize  tbe  taking 
of  necessary  dennt  grounda.  New  York  Cent,  ft  H. 
B.  B.  Oo.  V.  Kip, «  N.  T.  StS;  Hanntbal  k  St  J.  B. 
Oo.  V.  If  Oder. «  Ho.  IOl 

A  buDdIng  at  the  Sanction  of  two  raUroads.  tor 
Che  aoooDimodatlon  of  passengers.  Is  to  be  reavrded 
not  only  aa  a  oonveoleoce  but  as  a  neceotty. 
Banlltan  v.  Annapolis  *  K  R.  R.  Co.  1  Hd.  lES, 

The  etKtntO  limiting  the  extent  that  may  betaken 
for  lallroad  depOU  and  grounds  doea  oot  limit  the 
amonnt  that  maf  be  talran  from  lodividuala.    Tli^ 
ginia  »  T,  B.  Oa  V.  Elliott,  s  Nev.  8Sa. 
•  L.RA. 


Where,  under  the  law  as  It  was  at  the  time,  land 
Doold  not  be  condemned  tor  depot  groonda,  and 
yet  It  was  actually  wanted  Cor  that  purpoae,  bnt  It 
waa  oondemned  omeoalbly  for  purpoaea  contem- 
plated by  tbe  Statute,  an  Injunotlon  would  He  to 
prevent  Its  appropriation  and  nae.  Itorbea  v> 
Delaahmntt,  08  Iowa,  IM. 

Where  a  railroad  company,  wtthont  ooDaent  of 
the  owner  or  color  ot  title,  enten  upon  and  oceo- 
piea  land  and  buUda  thereon  a  depot  and  hold,  and 
afterward*  seeha  to  appropriate  the  land  under 
authority  of  law,  tha  rolua  of  the  land  and  Im- 
provements at  tha  time  of  the  legal  apptopriatlon 
consCltuta  the  amount  for  which  tbe  oompany  Is 
liable.    Graham  v,  OcHmetavllla  ft  H,  0.  J,  B,  Oo.  It 


TPhot  sitatat  moif  tie  caftan. 

Kreats  with  the  Legislature  to  declare  whate^ 
tate  In  lands  shall  be  takeu  tor  public  use.  CbalUsa 
V.  Atohlaon,  T.  ft  S.  F.  B.  Co.  U  Kan.  UT;  Indian. 
apoUa  Water  Work*  Oo.  v.  Burkhart,  U  Ind.aBt: 
Edgsrton  v.  Buff,  28  Ind.  SB;  DIngley  v.  Boatou,  100 
Hsaa.  HI:  Sweet  v.  Buffalo,  N .  Y.  ft  F.  R.  On.  7«  N. 
T.  en;  Kalelgh  ft  O.  B.  Co.  v.  Davis,  I  Dev.  ft  R  I. 
«U:  De  Varaigne  v.  Vox,  t  Blatchf.  g6. 

Where  an  easement  la  lafBolent,  as  for  a  highway 
or  a  railroad,  no  greater  estate  can  be  taken. 
Pratber  v.  Wwteni  U.  Teleg.  Oo.  8S  Ind.  DOI;  Shaw- 
nee County  Oomra.  t.  Beckwith.  ID  Kan.  (US;  Henry 
v.  Dubuque  ft  P.  R.  Co.  S  Iowa.  £88;  Taj-lor  v.  Balti- 
more. U  Ud.  nS;  Clark  t.  Woroesler.  1»  Haas.  SSt^ 
Washington  Cemetery  V.  Proepeot  Park  ft  C.  L  & 
C0.88N.  r.m:  Makme  V. Toledo. U  Ohio  St.Mlt 
Quimbyv  Vermont  0ant.lt.0a.Wt.t8T. 


See  also  80  L.  K.  A.  034;  40  L.  R.  A.  303. 


Texas  Bui-beue  Coimt'. 


'    MeMtr*.  FoBter  fc  WUkinBon  for  appel- 
teat. 
Matrt.  W,  Ii.  Booth  and  B.  D.  Tftrlton 

for  appellee. 

Coll«.rd,  J.,  filed  the  following  opfnicm: 

Appellant  coDtendBthat  nhere  lands  are  con- 
decQced  by  rtfiLt  of  eminept  domain,  under  the 
Statute  for  depot  and  BtatloD  grounds  for  rail- 
road purposes,  tbe  fee  is  taken.  We  tbink  the 
lee  ramalna  with  the  original  owner.  Milla, 
Em.  Dom.  gij  58,  5B,  S08;  3  Wood,  Railway 
Law,  TTO,  771,  and  note  S;  Lancet  App.  55  Pa. 
24;  Pierce,  Railroada,  16B.  I60:  Heard  t.  Brook. 
hm,  60  N.  T.  243;  Sironff  v.  Brooklyn,  68  N. 
Y.  1;  OumberlaTidVaUey  B.  Co.  t. MaLanahun, 
69  Pa.  28. 

Artides  4210,  4211  and  4212  of  the  Berised 
Statutes  refer  to  landa  acouired  by  purcbase 
by  railroad  companies,  ana  are  not  applicable 
to  tbe  question  before  us.  We  are  not  called 
onattbis  time  (o  construe  these  articlea.  They 
antborize  a  railway  company  to  sell  landa 
voluntarily  conyejed  to  it,  when  no  longer  re- 

?[uired  for  use  by  the  company.  It  does  not 
oUow  from  this  that  it  could  sell  or  own  a  fee 
In  lands  condemned  for  its  uses;  nor  that  it 
could  sell  the  fee,  when  the  fee  was  not  con- 
veyed to  it.  It  is  provided  by  Statute  of  this 
State,  enacted  February  7, 1861,  and  re-enacted 
in  the  Bevised  Blatutea,  art.  4206,  that  tbe 
right  of  way  secured  to  a  railroad  in  tbe  man- 
ner provided  by  law,  thai  is,  by  condemnation, 
■hall  not  be  so  construed  as  to  include  the  fee; 
but  it  cannot  be  argued  from  this  that  land 
condemned  for  depot  grounds  pauses  the  abso- 
lute fee-simple  estate,  Tbe  Act  allowing  a  rail- 
way company  to  take  land  from  tbe  owner  for 
depots,  machine  shops  or  material  thereon,  for 
tbe  purposes  of  Ita  IncorporatioQ,  waa  passed 
In  1876.  It  would  not  be  reasonable  to  con- 
clude that,  because  it  was  siieot  as  to  Ihe  fee. 
It  was  intended  the  fee  should  pass,  merely  be- 
cause the  Act  of  1801,  then  in  force,  reserved 
the  fee  to  the  owner  in  case  of  condemnation 
of  the  right  of  way.  The  reason  is  on  tbe 
Other  side.     Bev.  Slat.  arts.  41TS,  4206. 

It  becomes  necessary  to  know  what  use  the 
defendant  by  permission  of  tbe  railway  com- 
pany put  the  vacant  depot  grounds  h>.  In  order 
to  ascertain  whether  the  owner's  liEhts  In  tbe 
fee  were  interfered  with  or  not.  The  agree- 
ment of  the  paitlea  and  the  findings  of  the 
court  fumisb  us  tbe  facta  In  this  respect  as 
follows: 

"About  the  IBtb  of  Pebraary,  1882,  tbe  de- 
fendant,  O.  T.  Lyon,  who  was  an  extensive 
dealer  in  lumber  and  building  materials,  and 
sbipper  of  same  in  lar^  quantities  over  tbe 
said  railroad,  was  pcTnutted  by  said  Missouri 
Pacific  Railroad  Company  to  use  a  portion  of 
the  premises  so  condemnM  for  depot  grounds, 
but  not  immedialely  needed,  the  same  bcinR 
aouth  of  the  depot,  and  immediately  adjoining 
its  side  track,  [or  the  purpoaeof  unloading  and 
■toilng  lumber  ablpped  to  him  over  ita  railroad. 
The  peimiadon  given  was  verbal,  and  for  no 
putlcnhr  time,  tai  no  rent  or  compensalion 
was  promised  or  to  be  paid,  the  permiaslon 
^ven  being  foi  the  accommodation  of  both 
p«rtiea,  and  no  compensation  being  received 


forded  for  the  nnloadlng  of  ita  cars  of  lumber, 
and  tbe  avoidance  of  delay  in  sacb  un1oadinj{ 
by  reason  thereof.  Defendant  has  ever  sine* 
continued  to  occupy  on  the  same  terms  a  por- 
tion of  said  grounds,  about  SOO  feet  north  and 
south,  and  TO  feet  east  and  west,  west  of  and 
adjoining  the  side  truck  of  said  railroad,  bf 
unloading  and  piling  lumber  tbereon  from  thie 
cars  of  said  railway  company,  and  loading 
tbe  same  therefrom  on  tbe  wagons  of  pur- 
chasers as  sold,  and  adjoining  the  west  line  of 
said  track  has  erected  an  office  16  by  18  feet, 
and  a  abed  330  feet  long,  for  sheltering  dressed 
lumber.  The  number  of  carloads  of  lumber 
received  and  unloaded  there  during  the  first 
ten  months  was  347,  and  during  the  twelvv 
months  following  361  cars,  and  defendant  baa 
been  constantly  receiving  and  selling  lumber 
during  tbe  time  he  so  occupied,  and,  by  being 
permitted  to  unload  and  store  li]mt«r  on  theao 
grounds,  defendant  has  been  enabled  toreceivo 
and  unload  the  cars  of  said  railway  company 
more  rapidly  than  he  could  If  compelled  (o 
haul  tbe  lumber  to  a  yard  in  some  other  place, 
and  thereby  said  railroad  company  has  avoided 
much  delay  of  ita  cars  for  unloading."  Tho 
meaning  of  this  is  that  the  railway  companj 
permitted  Lyon  to  use  ita  grounds  as  a  lumber- 
yard for  his  private  business  aa  a  lumber  deal- 
er, the  company  being  benefited  thereby  only 
in  having  ita  cars  more  conveniently  unloaded 
of  lumber  hauled  there  for  him.  It  was  an  . 
exclusive  license  to  him  alone,  and  not  to  the 
public  generally,  that  be  should  carry  on  hik 
trade  of  lumber  dcaler^on  grounds  condemned 


use  the  grounds  In  unloading  its  c 
and  in  receiving  freight;  but  tbe  permissioD 
here  was  to  a  particufar  poraon  to  so  receive 
bia  freight  bought  and  sold  In  his  business,  to 
stoi«  tbe  same  on  the  grounds,  to  erect  sbeda 
tor  the  protection  of  hta  property,  and  to  use 
the  premises  as  a  place  of  ousiness.  Such  use* 
were  inconsistent  with  the  purposes  for  which 
tbe  land  was  condemned,  as  much  ao  aa  if  it 
had  been  used  as  an  oidinaiy  warehouse  or 
erocery  store. 

It  has  been  held  that  a  railway  c 
might  p^nt  a  license  for  tbe  erccoon 
of  biiilalnea  on  ita  right  of  way  for  con' 
In  delivering  and   receiving   freight. 


impaoy 


Trunk  R.  Co.  •i^Rk^rdK^  M  if.  a  488  f » 
L.  ed.  861]. 

And  it  has  been  held  that  where  "ttte  prem- 
ises were  occupied  as  a  station,  furnishing  food. 
lodging,  horse-keeping  and  horse-hire,  and  al- 
lowing buildings  upon  It  to  be  used  for  a  boaid- 
ing-house  and  a  stable,  and  some  of  the  land  to 
be  cultiTated,  all  for  the  convenience  of  pas- 
sengers and  others,  in  order  to  Increase  the 
business  of  the  road,"  such  uses  "were  incident 
to  its  buslnesa  as  a  passenger  carrier,  and  con- 
sisteot  with  ita  occupaiion  for  the  purposes  for 
\thitb  the  land  was  taken,  and  with  «  claim 
to  occupy  for  those  purpoees."  PetTM  v.  Bot- 
ton*  LR,  Oorp.  141  Mass.  481,  3  New  Eng. 
B^.  408. 

Tbe  doctrine  was  applied  In  the  foreRoins 
caae  to  show  that  auch  an  occupation  and  use 
would  not  disseise  the  owner  of  tbe  fee,  and 
entitle  him  to  recover  the  premises  becanae  of 
improper  uae.    These  cases,  honaver,  do  not 


UM. 


Ltoh  v.  HcDoKAUt. 


CO  tbe  extant  of  boUlng  Out  to  naa  the  prem- 
besUkaifoT  vueboosM,  Bhopi,  tndei,  etc., 
1>7  private  peraons,  It  would  not  anioiint  to 
such  HD  AbandoDTnenl  by  the  corporation  of  tbe 
emsoDeDt  as  would  give  tbe  owner  of  the  fee  a 
right  to  damages  for  auch  use.  If  tbe  doctrine 
could  be  ttielcbed  to  tbb  extent,  theie  would 
be  nothing  to  pierent  a  rulroad  corporation 
frain  banag  aa  rigbt  of  way,  and  all  its 
gionada  not  lo  use,  occupied  by  iroiehouse 
men,  stoTe-keepen  and  all  kinds  of  tradera, 
they  paying  rent  therefor,  and  plead  as  an  ex- 
cuse that  it  was  more  convenient  to  the  com- 
pan;  in  receiTing  and  delivering  freight  The 
correct  doctrine  la  laid  down  in  Lancet  App. 
S5  Fa.  2S,  where  it  ia  satd  "that  the  rigbt  of 
the  CommonwMlth  to  take  private  property 
without  the  owner's  consent  exists  In  her  sorer- 
elgn  right  of  eminent  domain,  and  can  never 
be  eiercised  but  for  a  public  purpose,  supposed 
and  Intended  to  benefit  the  public,  either  medi- 
ately or  Immediately.  The  power  arises  out 
of  Ibat  natural  principle  that  private  conven- 
ience must  yiela  to  public  wants.  The  public 
interests  lie  at  tbe  iMsia  of  tbe  exercise  oE  the 
power,  or  it  would  be  confiscation  and  uaurps' 
Hon  to  exercise  ft.  This  being  ibe  reason  for 
tbe  exercise  of  such  power.  It  requires  no  ar- 
gument to  prove  that,  after  tbe  rigbt  has  been 
exercised,  the  use  oC  tbe  property  must  be 
held  in  accordance  with  ana  for  the  purposes 
which  Justified  its  taking.  .  .  .  Hence  it  is 
that  no  one  can  pretend  that  a  railroad  com- 
pany ma;  bnild  private  bouses  and  mills,  or 
erect  machinery  not  necessarily  connected  with 
the  UM  of  their  franchise,  wilhiu  tbe  Umlta  of 
tlieirtlgbt  of  way."  It  was  also  held  In  tbe 
f»setbat  the  "fee  remained  with  the  owner, 
and  outside  of  the  authorized  nse  which  must 
be  public,  or  incidental  to  public  use,  the  pro- 
prietary right  is  In  the  ori^al  owner." 

The  right  of  emineot  domain  does  not  extend 
beyoikd  "the  reasonable  necessities  of  the  cor- 
poration in  the  discharge  of  Its  duties  to  the 
public"  Bt  New  York  Gent.  A  H.  R.  R.  Oo. 
TJ  M.  T.  B48. 

A  railway  may  take  private  property  upon 
compliance  with  the  Statute,  paying  tbe  dam- 
ftges  aaaessed  for  railroad  purposes,  or  it  may 
permit  others  to  do  so,  taut  for  no  other  pur- 
poees.  It  cannot  take  .more  land  than  is  al- 
lowed by  the  law  or  its  charter,  or  any  except 
tta  the  legitimate  purposea  of  its  franchise. 
CuvdierUi^  VaUey  B.  Oo.  t.  MeLanahan,  fu- 
ll It  Bcqalre  the  right  of  easement  for  public 
purposes  and  Its  own  necessities,  by  proceed- 
ing of  condemnation,  and  chanse  tbe  use  to 
private  purposes,  such  change  wfll  amount  to 
"an  abandonment,"  and  the  owner  will  have 
bis  remedy.  It  was  decided  In  Propritlon  of 
jLoekt  and  OanaU  t.  Jfaihiui  A  L.B.  Oo..  101 
Blaaa.  8,  that  a  change  of  use  to  purposes  of 
rait  to  persons  engi^ed  In  buslneea  of  their 
own  "  did  not  put  an  end  to  tbe  right  of  use 
for  the  legitimate  purposes  of  the  franchise," 
and  anlborlze  a  writ  of  eptry  by  the  owner, 
but  that.  In  such  form  of  action,  the  owner 
coold  establish  his  rigbt  to  the  fee,  and  recover 
mesne  profits  for  the  use  of  it.    Ibid. 

These  questions  were  discussed  In  the  case  of 
Odneal  t.  i»erjnan{Tei.)  14  8.  W.  Rep.  81  {de- 
cided at  the  preMDt  term  by  tbe  commission  of 
9L.B.A. 


Bppeats),and  tbe  foUowIngprinciples  clearly  an- 
nounced; (1)  that  the  fee  continues  in  tbe  own-. 
er  after  land  Is  condemned  for  publKi  uses;  (Si 
"where  land  is  condemned  for  a  special  pur- 
pose on  the  score  of  public  utility,  the  seques- 
tration of  the  land  is  limited  to  tnat  particular 
use;  and  (S)  if  the  property  be  pnt  to  a  wholly 
different  use,  though  for  public  purposes,  a 
new  assessment  will  be  required. 

Id  the  case  before  us,  it  is  impossible  to  say 
that  tbe  railroad  could  have  used  tbe  premises 
in  question  as  a  wagon-yard  under  the  rigbt  of 
easement,  and  It  ia  equally  certain  that  what  it 
could  not  do  itself  It  could  not  license  another 
to  do.  Appellant  contends  that  the  court  erred 
In  finding  that  plaintiff  was  entitled  to  recover 
as  damages  the  rental  value  of  the  premiaes  a» 
a  lumber  yard.  We  have  already  seen  that 
mesne  profits  may  be  recovered  in  such  cases. 
Broprietori  of  Lockt  and  Oanalt  T.  Jfathua  li 
L.  S.  Co.  104  Mass.  8:  Odneai  t.  Sbtrman,  tu- 
pra;  Sedgw,  Dam.  251. 

Tbe  land  was  used  as  a  lumber-yard,  and  tbft 
value  of  such  use  would  be  the  correct  inqidry 
on  the  subject  of  damages,  there  being  no  in- 
jury to  the  realty.  Appellant  also  contends 
that  "  tbe  court  erred  in  finding  that  plaintiff 
was  tbe  owner  of  the  fee  during  the  time  the 
premises  had  been  used  by  defendant,  and 
especially  in  finding  that  he  was  such  owner 
prior  to  the  Bd  day  of  March,  18^3  (tbe  day 
plaintiff  recovered  Judgment  for  the  land 
a^nst  the  heirs  of  Johns),  and  in  awarding' 
bun  damages  for  injury  to  his  rights  as  owner 
of  the  fee  during  all  that  time,"  Tbe  petition 
alleged  that  plaintiff  was  the  owner  of  the  prem- 
ises on  tbe  16th  of  August,  188S.  and  laid  the 
trespass  on  that  day,  which  is  alleged  Co  bave 
been  continuous.  It  la  admitted  that  Thomaa 
Johna,  who  died  In  1867,  owned  the  land  (eight 
acres.  Including  the  laud  In  controversy),  in 
1866;  that  he  had  lived  with  a  negro  woman 
In  the  Town  of  Hillsboro,  by  whom  he  had  two 
children,  Watson  and  Dock  Johns;  that  in  Oc- 
tober, 1867,  eight  acres  of  land,  including  that 
in  controveny,  was  set  aside  by  an  order  of 
tbe  Probate  Court  of  Hill  County  as  a  home- 
stead to  said  Watson  and  Dock;  and  that  oa 
August  C  and  16, 1882,  plaintiff  acquired  deeds 
from  Watson  and  Dock  Johns.  The  true  white 
legal  beirs  of  Johno  took  possession  of  the  eight 
acres,  Including  the  land  in  controversy,  about 
July,  lliT9,  the  same  being  then  unoccupied. 
The  land  in  controversy  was  condemned  by  le- 
gal proceeding*  for  tluit  purpone  against  tbe 
leal  heirs  of  Johns  for  depot  grounds  and  right 
of  way  in  HQI^boro  on  the  ^th  day  of  JulYf 
1881,  and  on  tbe  3Glh  day  of  September,  1888, 
the  plaintiff  brought  suit  in  the  District  Court 
of  Hill  County  against  the  white  heirs  of  Johns 
to  recover  the  eight  acres,  and  on  the  2d  day 
of  March,  1883,  a  decree  was  rendered  by  con- 
sent in  bis  favor  for  tbe  land.  The  negro  chil- 
dren could  not  have  Inherited  the  land,  and  tbe 
only  right  they  obtained  in  the  premises  was 
the  homestead  right  granted  them  by  decree  of 
the  probate  court.  They  bad  no  fee-simple 
estate,  and  conveyed  none  to  plaintiff,  'and  ny 
their  sale  to  bim  Uie  homesl^d  right  was  ex- 
tinguished. The  record  does  not  show  what 
title  he  recovered  on  in  the  suit  against  the 
while  beirs  of  Jobna.  He  did,  however,  re- 
cover  tbe  land  from  them  on  tbe  3d  of  March. 


Tmxau  Bvrantn  Ooubt. 


1888,  and  In  favor  of  tUa  Jodgment  It  will  be 
.{iresunied  tb&t  he  had  title  superior  to  that  of 
the  heire  at  the  time  his  suit  noa  brought,  to 
wit,  on  the  23d  of  September,  1883.  Tbeiran- 
-cestor  being  the  admitted  owoer,  tlie  Judgmeot 
a^iost  them  would  constitute  a  link  In  plaln- 
wf's  title,  and  would  invest  In  him  the  pam- 
mount  title  to  the  feej  bat  it  would  not  In  an; 
way  interfere  with  the  easement  prevloual;  ac- 
quired by  tberailroad.  Thlsaultu  not  Intended 
to  contest  the  ligbt  of  the  railway  to  the  ease- 
ment. We  find  plalDtlff  i*Ith  ttlle  to  the  fee, 
then,  on  the  22d  day  of  September,  1883,  br 
Tirtue  of  bis  judgment,  and  not  on  the  IdtQ 
day  of  Angust,  1883.  He  was  onlj  entitled  to 
the  rental  value  of  the  fee  from  the  22d  of 
September.  1882,  and  not  from  the  18th  dayol 
August,  1883,  as  found  by  the  court. 

Appellant,  in  his  last  assignment  of  error, 
«omplalus  of  the  ruling  of  the  court  in  failing 
to  Bustain  his  exceptions  to  plaintiff's  petition 
as  to  damages  to  his  lot  adjoining  the  right  of 
way,  and  in  holding  defendant  liable  for  dam- 
asea  by  reason  of  obetructing  the  view  of  plain- 
tSt  from  the  lot.  The  petition  alleged  that 
plaintiff  had  the  right  of  free  passage  through 
the  land  occupied  by  defendant,  and  by  Euch 
occupnncy  he  was  deprived  of  this  privilege; 
and  that  the  view  from  his  lot  was  obstructed 
by  the  houses,  Hheds,  etc.,  erected  by  defend- 
ant. The  court  austained  the  exception  to  the 
pelilion  setting  up  the  rieht  of  plaintiff  to  free 
passage  over  tbe  grounds;  but  held  the  peti- 
tion good  as  to  the  averments  of  obstruction  to 
the  view  from  tbe  lot.  Plaintiff  bad  no  right 
of  passage  over  the  grounds  of  tbe  railway 
company,  and  was  not  entitled  to  damages  be- 
cause he  was  deprived  of  audi  use.  He  was 
not  prevented  from  passing  at  any  public  ciosA- 
Ing.    Pierce,  Railroads,  1S9, 160. 

The  petition  doea  not  showwbat  advantage  or 
benefit  there  was  in  such  a  view,  or  in  what  way 
any  damage  could  reault  by  obBtruc^ngit.  The 
mere  fact  that  a  view  Is  obstructed  from  one 
place  to  another  does  not  of  itself  Import  an  In- 
Jury.  We  think  the  exceptions  to  this  part  of 
the  petlUoD  should  have  been  sustained.  Tbe 
courl'q  finding  of  damages  on  this  branch  of 
the  case  was  not  only  on  account  of  obstruct- 
ing the  view  from  this  lot,  but  because  of  de- 
privation of  use  in  crossine  the  railroad  grounds, 
because  the  lot  was  valuable,  or  would  be,  for 
a  cotton-yard;  and  the  proximity  of  the  Inmber- 
yard  Increased  the  danger  of  fire  to  cotton  that 
might  be  stored  on  the  lot,  and  enhanced  the 
rate  of  Ore  Insurance.  After  suatainlng  the 
exceptions  to  the  petition  holding  that  ptamtlfF 
had  no  right  to  free  paRsage  over  these  grounds, 
there  was  nothing  left  in  the  petition,  upon 
which  tbe  claim  for  dBmages  rested,  but  the 
averment  aa  to  obstructing  tbe  view.  Had  this 
allegation  been  good,  do  damage  could  have 
been  aaaeissed  for  otherlniuries  not  alleged,  and 
It  vraa  error  to  award  sncn  damages.  Our  con- 
clualoD  Is  that  tbe  judgment  of  Uie  lower  court 
flbould  be  reversed,  and  the  cause  remanded. 

Stayton,  Oh,  J..' 

Report  of  commlstdoD  or  appeals  examined, 
llielr  opinion  adopted,  and  llu  judgment  n- 
wned,  and  eatue  rwnaniZML 


I.  Dain»M«  •„. —    - 

dlndaiitMn  in  ths  TMlue  t»f  propartr  t>J 

reason  of  tbe  noise,  amoke  and  vlbraUon  mcldent 
lo  the  operation  of  a  rallioail  paiBlnr  near  It,  al- 
ttumsb  no  part  of  U  was  takea  for  tbe  oonBimo- 
tionot  the  load,  wUeb  at  that  point  was  built  en. 
ttrdr  on  lands  taken  from  private  oltixens,  un<ler 
a  oonsUtationai  piorlaloa  that  no  peraoD's  prop- 


applied  to  publio  use  wUtanut  adequate  oompeo- 
•itlonbelos  made. 
Sp  Tha  meaaiire  of  d>M»gft«  to  property 

aiitlUK  from  the  operation  of  a  railroad  near 
It  oanoot  be  shown  b;  asking  a  witneM  what 
In  his  opinion  Is  tbe  depredation  In  value  of  tha 
property  by  reason  of  the  opomtloa  of  Ota 
road,  exoludlag  from  oonalderatloD  all  damaKSi 
sustained  In  oommoii  wllh  the  ooiDinunttT  at 
larse:  he  must  be  required  to  atate  the  value  of 
the  property  before  the  road  was  bnQt,  and  Ita 
value  afterwBUla,  and  the  eauae  of  the  depreoda- 
tlon,  Uany. 
8.  Permlttliig  m  wttaaM  to  ba  aakAd  a. 

Sneatlaii  Improper  because  calling'  for  an  opin- 
lU  upon  a  matter  Involving  a  mixed  question  of 
law  and  fact  vlll  not  cause  a  reveiaal  of  the  caaa 
If  the  answer  ia  not  direotly  reapouslre  to  the 
QneaUon.  but  Is  the  same  In  elTeot  that  It  would 
have  been  bad  the  questJon  been  properi;  ashed. 
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sgea  by  tbe  dtmJnnUon  of 
tbe  value  of  land  by  tbe  condemnation  of  a  strip 
thereof  taken  by  a  railroad  oompany  for  railroad 
purpoan,tberln(rlnKotbellB,  soundlivof  whljtlea, 
ratUlDK  of  trains.  Jarring  of  the  ground  and  the 
emoke  should  be  coneidered.  Bangor  ft  F.  B.  Oo. 
V.  HcOomb,  eO  He.  aiO;  Brsnd  v.  Hammeramlth  ft 
aS-Oo.  L.a.SQ.  a££S;iis  Penny  ft  S.  K  B.  Co. 
T  BL  ft  BL  UO.  Bee  Tiote  to  Vanderilp  v.  Grand 
Baplds  lUlob.)  8  Ii.  B.  A.  S<T. 

In  eat  imatlnjr  tbe  danus^e  the  true  rule  (B  to  take 
Into  oou  si  deration  all  the  dlaadvuitafea  vbloh  are 
appreciable.    Alton  ft  B.  B.  Co.  v.  Oupenter,  U 

iiLua 

Domoffu  Eo  be  MtlmntAl  on  Ihs  uAob  land  oa  a  unH. 

In  eatlmatlng  the  damages  to  a  traet  of  land 
«bere  the  plalntllt  owned  aquarter-secUon,  and 
the  road  was  allon  one  forty-^iore  tmCt  thereof,  tbe 
diminution  In  value  of  tbe  whole  quarter-aeotion 
Bbould  be  ooualdared.  Blxelow  v.  West  Wlsconain 
B.  <%.  R  Wla.  *78. 

Bo  on  an  elKbty-aore  iubdlvMon,  where  this  was 
only  part  of  the  owner's  farm  aU  In  one  Inolosure, 
erldence  of  damage  to  tbe  entire  farm  la  oompe- 
tent.  Oiloatro.  K.  ft  W.  B.  Co.  v.  Brunaoo,  a  Kan. 
871. 

Tbe  damages  shoold  be  aseeeeed  regarding  all  or 
a  proper  portlou  of  the  land  «■  a  unit-  St,  Paul  ft 
B.  a  B.  Oo.  v.Hurpby,  19  Ulun.  EOG. 

In  tbe  condemnation  of  laodgtlie  lust  eompenaa- 
tlon  which  tbe  land  owner  is  entitled  to  reoelve  for 
blfl  land  and  damages  thereto  must  be  limited  to  the 
tract  a  portton  of  wblob  Is  aotunllr  taken.  Corrta 
V.  Wavedy  ft  M.  T.  &  B.  Co.  |N.  J.)  June  B,  USO. 


,,yCOOglC 


g  also  14  L.  R.  A.  638;  17  L.  R.  A.  755. 


Oadtrbtillb,  H.  a  W.  R.  Go.  t.  Hali^ 


A  the  District  Court  for  Oooke 

TAT  of  plaintiff  in  MO  action  brought  to  recorer 

daniBgea  alleeed  to  bare  multM  to  property 

by  reaaoD  of  ue  operation  of  « lailroaa  Dear  it. 

A'fflrrrud. 

Tbe  fscta  are  full;  itated  in  the  oplnloii. 

llatrt.  B.  C.  Foater  and  A.  "   """ 


A  Harris  for  appellee. 

Oalnea.  J.,  dellveied  tbe  oplnloo  of  tbe 
court: 

Tbis  fictfoa  wa«  brought  I^  appellee  agaiost 
tbe  appellect  corporation  to  recover  damages 
to  certain  real  estate  alleged  to  bave  b^n 
caused  by  tbe  constructioti  of  the  defendant's 
railroad,  and  the  operation  of  Its  traioa.  Tbe 
plaintiff's  properl;  consists  of  a  lot  in  tbe  sub- 
Drbe  of  the  Citj  of  GainesTJlle,  upon  wblch  he 
realdea  with  bu  family,  and  bas  a  dwelling- 
bouse  and  other  imptovemeuls  appropriate  to 
»  place  of  residence.  Tbe  dwelling-bouse 
stands  tweoW-six  feet  from  tbe  south  oound- 
wy  Une  of  the  lot  The  defendant  Company 
took  no  pari  of  plalntifl's  land,  hut  constructed 
Its  load  parallel  to  such  line  at  a  distance  from 
ft  of  abbui  thirty-seven  feet.  The  dama^ 
were  claimed  hy  reason  of  the  vibration,  noise, 
amoke  and  noxious  vapors  and  cinders  incident 
to  tbe  running  of  trains  over  tbe  road.  The 
court  cfaargea  the  jury  in  effect  to  Snd  tor  the 
plaintiff  if  bis  property  had  been  damaped  bv 
tbe  construction  and  operation  of  defendants 
load,  provided  such  damage  resulted  from  the 
vibraiioD.  smoke,  noxious  vapors  and  the  noise 
of  passine  trains;  and  that  ibey  sbouid  not  lake 
into  condderation   any   damage  plaintiff  bad 


._  .    with  Ihscommnnlty  gea- 

erally.  The  defendant  asked  the  court  to  giva 
tbe  following  char^,  which  was  refused; 
"Tbe  mere  construction  and  operatfoo  of  the 
railroad  of  defendant  upon  bnd  adjoininK 
plaintiff's  premises,  and  in  tbe  proper  and  usuu 
manner  In  which  railroads  are  built  and  oper- 
ated, was  not  an  unlawful  act,  nor  could  it  be 
denominated  a  Duisance,  end  the  inconven- 
ience to  plaintiff  or  tbe  owner  of  the  premises 
from  Bach  vibration,  noise  and  smoke  as  were 
incident  lo  the  ordinary  operation  of  tbe  lall- 


_  . .  .  _  of  action  for  damages,  for  depmedatlon 
in  tbe  value  of  his  premises  occasloDed  tbne- 
by.  You  are  therefore  instructed  to  return  « 
verdict  for  the  defendant." 

The  ^ving  and  refusal  of  these  instructions, 
respectively,  present  the  fundamental  question 
In  the  case,  and  Involve  tbe  construction  of 
that  portion  of  our  present  Constitution  wbtcb 
provides  that  "no  person's  property  shall  be 
taken,  damased  or  aestroyed  for  or  applied  to 
public  use  without  adequate  compensation  be- 
ing made,  unless  by  the  consent  of  such  pec^ 
son."    Article  1,  §  17, 

The  precise  question  made  by  tbe  facta  of 
this  case  la  one  of  tbe  first  impression  in  this 
court.  In  Ovlf,  a.  a  8.  F.  a.  Ob.  v.  Fulltr, 
S3  Tez.  4ST,  damages  were  allowed  the  plain- 
tiff for  an  injuiy  (o  his  property  resulting  from 
the  construction  and  operation  of  the  defend- 
ant's railroad  along  a  street  in  front  of  his  lota. 
The  plaintiff  baring  an  easement  in  the  street 

Kcutlarly  easentiaf  to  the  full  enjoyment  of 
I  property,  Ifae  court  held  that  the  appropria- 
tion of  the  street  was  a  taking  within  tbe  mean- 
ing of  the  Constitution.    But  tbe  court  ^iso 


Tbe  mere  platting  of  land  np<Hi  a  map.  wMinut 
mcu«.  Is  Dotsucb  a  division  ofltlntoaepsiate  tiacia 
that  the  owner's  damasee  must  be  limited  to  the 
lurllcular  block  ■  portion  of  whlob,  as  shown  on 
the  map,  Is  aetuallr  taken.   Ibid. 

In  delermlolns  the  question  of  dama^rea,  adion- 
taoea  and  dlsadvaniases  from  ttae  appropriation 
are  considered,  and  ate  to  be  eMImaled  upon  the 
laodaaawliole.   BaltImote*P.a.Co.v.B[irlngei, 


Tbe  words  "Injnied  m' deMfored,"  b)  Pa-Ooost, 
U74.BTt.U,l&weren(>tdeaigiie4  to  ohange,  alter 
or  Umtt  the  nstiueand  effect  of  oorpoiate  eon- 
tracts,  bat  to  Impoee  on  those  having  tbe  right  of 
eminent  domain  a  llabllltj  for  oonsequimtial  dam- 
ages. Edmundaon  v.  Plttsburgb,  H.  ft  T.  B.  Oo.  1 
Cent.  Rep.  BTD.  Ill  Ph.  813. 

Prior  lo  III.  Const.  IBTO.  damages  for  lands  In- 
Jured  but  not  aotuallf  taken  could  not  be  allowed. 
Chicago  ft  S.T.iLOa.v.  Loet>,&West.  Bep.  SBT.IU 

ni.  aoa. 

The  IntToduotloo  of  the  word  "damaged'^  Into 
Hie  IlUnoli  Constitution,  provldmg  that  "prfvats 
property  shall  not  be  taken  or  damafred  for  public 
nee  wltliont  Just  oampepiatfon,"  shows  a  purpose 
to  aboUah  tbe  old  test  of  dlreot  ph^slml  Injury  to 
property.  Chicago  v.  Taylor,  12S  (J.  8.  Ul,  81  L. 
ed-os. 

Tbt  depredation  In  the  value  of  land  lying  alaag 
the  highway,  due  to  the  construoMuD  of  a  railway 
next  to  tba  highway  on  tbe  opposite  side  thereof, 
gtvca  the  owner  a  right  to  compensatloa,  under 
•  oonstttntlonal  provision  that  private  property 
SL.R.A. 


shall  not  be  taken  "ordamaged"  wttbout  just  com- 
pensation. Lake  Brie  ft  W.  B.  Co.  v.  Bcott,  8  L.  B, 
A.  38D,  IBS  III.  48«. 

It  la  proper.  In  estimating  the  damagee  to  that 
part  of  an  owner's  land  not  taken,  to  consider  U>e 
danger  by  Are  from  passing  engines,  and  the  liabil- 
ity of  bavin  g  Btook  running  an  Che  land  killed  or 
Injured  by  trains.  Chicago,  F.  ft  St  L.  B.  Co.  v. 
Aldrlch  (HI.)  June  13,  leeO. 

Obange  In  Insurance,  while  not  an  Item  of  dMB- 
ages  to  be  reoovered  for,  may  be  considered  as  an 
element  In  determining  tbe  depreciation  of  value 
of  property  caused  by  the  proximity  of  ■  railroad. 
Bsltch  r.  Hason  Ctty  ft  Tt.  D.  B.  Go.  T5  Iowa,  Ma. 

Where  land  Is  token  by  a  railroad  oompany 
for  Its  right  of  way.  Ihe  owner  oannot  recover 
for  damages  to  the  drtves  around  and  about  hlS 
premises, ormconventencesanddangerin  eroeslng 
the  railroad  track,  or.  annoyanoe  In  tbe  way  of 
-  noise  of  engine  wUatles 


IsthedlSecenoelnsalablevalue.  lAflln v. Chicago, 
V.  ft  H.  a  Co.  88  Fed.  Bep.  tu. 

Ineonvenlsnoes  arising,  not  only  from  tbe  oon- 
stmoUou,  but  from  the  operation,  of  the  railroad, 
-«uah  as  noise,  rlnglngof  bells,  smoke  andashes,^ 
may  be  inoluded  in  the  estimate  of  damagee  tat 
land  taken;  but  danger  to  children  and  others 
should  not  be  Inoluded.  lit  Boott,  6  Hsnitoba  I> 
Kep.  1«%  Turner  V.  Staeffleld,  etc  B.O0. 10  Ueea.  ft  W. 
ta-.  Bast  ft  West  India,  D.  ft  B.  J.  R.  Oo.  v.  Qattka. 
ao  L.  J.  Ch.  <N.  J.J  317;  Stack  V.  Bast  BL  Louis,  tt  DL 
8?T;  Brand  v.BnmmenmlUi  ft  C.B.O0.L.B.  1Q.& 
ISO.  X..B.SQ.  B.2S8;  Dniokar  V.  Uanhattau  &  Ou. 
8  Oeut-Ben.  IH,10CN.  r.lD, 


Texas  ScpfiSKB  Cookt. 


Jmc, 


9^:  "If,  however,  there  hu  been  no  taklDg 
01  the  property  of  the  appellee  witbin  the 
meaning  of  the  ConstitutioD,  (bere  can  be  no 
doubt  iGal  it  has  been  damtiged,  if  the  evidence 
offered  lo  support  the  averments  of  the  petilioD 
be  true.  The  word  'daninged'  Is  evidently 
used  iu  the  sense  In  which  Ibe  word  'iujured'iB 
ordiuarily  uuderstood.  By  'damage'  Is  meant 
every  loss  or  dimiuutlon  of  what  la  a  tnan'a 
own,  occasLtined  by  the  fault  ot  another, 
nbetberthls  retiulis  airectly  to  tbe  thing  owned 
or  be  but  en  interference  with  the  ri^ht  which 
the  owDei  has  to  the  legal  and  proper  use  of 
his  own.  If  by  the  construciion  of  a  railway 
or  other  public  work  an  injury  peculiar  to  a 
sIveD  property  be  inflicted  upon  it,  or  ita  owner 
be  deprived  ol  its  legal  and  proper  use,  or  of 
any  right  therein  or  thereto, — Lliat  ia,  if  an  in- 
jury, not  Buffered  by  that  paTiicuiar  property 
or  ngbt  in  common  with  other  property  or 
rights  in  the  tuune  community  or  section,  bv 
leason  ot  the  ^nerai  fact  that  tbe  public  work 
eiiala,  be  iuQicted, — ttien  such  property  may 
be  aaid  to  be  damaged." 

In  au(f,  a  AB.F.R.  Co.  v.  Bddint,  80  Tex. 
SH,  the  aame  question  was  derided  In  tbe  same 
way.  The  cases  cited  differ  from  tbe  case  be- 
fore UB  in  the  respect  tbat  in  each  of  tbem  the 
street  in  front  of  tbe  properly  damaged  was 
appropriated,  while  In  this  the  road  was  not 
constructed  along  or  over  any  public  highway 
adjacent  to  the  plaintiff's  lot.  We  tbink  the 
language  quoted  from  tbe  opinion  in  the  Fuller 
Case  lays  down  tbe  true  rule.  The  use  of  the 
disjunctive  conjunction  in  the  proTialon  of 
tbe  Constitution  under  consideration  indicates 
clearly  tbat  It  was  not  necessary  that  there 
should  he  a  takingto  entitle  theowner  ot  prop- 
erty to  compensatioa  for  any  special  damage 
that  might  result  to  It  from  the  conslrucUon  of 
a  public  work. 

Id  r<SM#  d  8.  R.  Co.  v.  MeadovM,  78  Te«.  82. 
this  subject  came  np  for  consideration,  and  tbe 
court  says:   "Ifa  railroad  company  condemned 


ir  otheiwlse  acquired  for  its  purposes  a  rlgbt  of 
way  over  land,  and  In  constructing  its  rood  did 
an  act  injurious  lo  an  adjacent  or  neightxiring 
proprietor,  for  which,  if  done  by  the  original 
owner,  he  would  have  been  responsible  at  com- 
mon law,  tbe  company  sboula  be  held  liable 
to  compensate  tbe  proprietor  so  injured.  We 
do  not  undersUind  tbat  it  was  intended  to  give 
an  action  against  those  constructing  public 
works  for  acts  which  if  done  by  pereonB  (n  pur- 
suit of  a  private  enterprise  woulanot  have  been 
actionable." 

There  is  high  authority  for  holding  tbat  the 
charter  of  a  railroad  company,  even  in  the  ab- 
KDCe  of  a  statutory  or  constitutional  taw  al. 
lowing  compensation  for  Incidental  damage, 
does  not  exempt  it  from  suits  by  persons  whose 


conferred,  and  that  petwms  whose  property 
has  been  damaged,  but  not  taken,  must  gullet 
the  losa.  If  the  power  doea  not  confer  author, 
ity  to  do  tbe  act  despite  the  damage.  It  would 
be  the  right  of  an  owner  whoae  property  was 
injuriously  affected  by  the  operation  of  a  rail- 
road, to  enjoin  such  operation  as  a  nuisance, 
and  thus  defeat  the  grant.  We  think  that  tbs 
Intention  of  the  words  "damaged  or  destroyed" 
in  the  provision  of  the  Constitution  under  con- 
sideration was  at  all  events  intended  to  Obviate 
any  question  of  exemption  from  liability  to  the 
owner  for  property  Injuriously  affected  by  a 
public  work,  and  lo  provide  a  remedy  for  any 
damage  which  in  such  cases  Che  Leglslatura 
might  authorize  to  be  inflicted.  It  ia  sutflcient 
for  tbe  determination  of  thia  case  to  say  that 
ft  waa  certainly  Intended  that  the  Legislature 
should  not  authorize  a  corporation  to  do  an  act 
for  a  putjic  nse  which,  it  done  hy  an  Individ' 
ual  without  legislative  aanction,  would  be  ao- 
tionabie,  and  at  tbe  same  time  exempt  it  from 
liability  lo  respond  in  damages  to  the  owner 
whose  properly  bad  been  injured.  Such  waa 
the  opinion  expressed  in  the  case  of  Taai  A 
8.  R.  Co.  y.  Meadtnet,  previously  cited. 

We  are  then  brought  to  the  inquiry  whether 
or  not  the  carrying  on  of  any  busmen  hy  a 
natural  person  upon  his  own  land,  which  by 
reason  of  tbe  noise,  smoke  and  ribratlou  caused 
by  Ibe  operation  of  powerful  machinery  materi- 
ally diminished  the  enjoyment  of  tbe  property 
of  another,  and  rendered  It  lees  desirable  as  a 
residence,  and  depreciated  its  market  value,  is 
a  nuisance  at  common  law.  The  doctrine  an- 
nounced In  Burditt  y.  Suenton,  IT  Tex,  489, 
leads  inevitably  to  tbe  conclusion  that  It  ia. 
In  that  case  the  court  quotes  Blackstone,  who 
saya:  "If  one  does  any  ...  act  In  itself  law- 
ful, which  being  done  in  that  place  necessarilr 
tends  to  the  damage  of  another's  property,  it  is 
a  nuisance."  That  a  nuisance  may  be  created 
by  smoke,  noise,  noxioua  vapora  or  other  phys- 
ical disturbaoce  of  tbe  enjoyment  of  property 
is  a  proposition  in  accordance  with  sound  prin- 
ciples, and  is  well  supported  by  authority. 
Baltimore  A  P.  B.  Co.  t.  Fifth  Baptitl  CTwreA, 
lupra;  Wood,  Nuls,S61I,  and  cases  ci ted  :J«f- 
fertonviUe,  M.  A  L  R.  Co.  v.  SeterU,  18  Buab, 
"17:  Bangor  ARE.  Co.  t.  MeOomb. «  Me.  SM. 

There  was  evidence  in  this  case  tending  to 
show  tbat  by  reason  of  the  noise,  smoke  and 
vibration  produced  by  the  operation  of  the  de- 
fendant's road  the  plalntifF's  property  had  been 


property  is  injuriously  tweeted  by  Its  worki 
although  it  I>e  properly  cODStructed,  and  caT«- 
fullj  operated,  at  least  In  cases  wbere  in  pur- 


tia  CJtureA,  108  U.  8.  817  [27  L.  ,_.  ..,j. 

The  doctrine  as  above  qualified  may  be  sus- 
tainable; but  the  great  weight  of  authority  Is 
to  tbe  effect  that  In  the  absence  of  constitu- 
Uonal  reatrictions  the  legislative  grant  legalizes 
all  acts  done  in  strict  pursuance  of  the  power 
»L.B.A. 


greatly  diminished  in  vsJue.  The  following  is 
e  rule  laid  down  by  an  eminent  EnRllsh  Judee 
applicable  to  cases  like  this;    "  When  by  the 


__ of  any  works  there  la  a  physical 

Interference  with  any  right,  public  or  piivate, 
which  the  owners  or  occupiers  of  property  are 
by  law  entitled  to  make  use  of  in  connection 
with  such  properly,  and  which  ^ves  an  addi- 
tional market  value  lo  such  property,  apart 
from  tbe  uses  to  wfalch  any  particular  owner 
or  occupier  might  put  it,  there  is  a  title  to 
comperfialion  if  hy  reason  of  such  Interference 
tbe  property,  as  property,  Is  lessened  In  value." 
Metropolitan  Board  of  Work*  y.  MeOarthv,  L. 
R.  7  H.  L.  343. 

The  charge  of  the  court  was  In  accordance 
with  those  principles,  and  was  not  erroneous. 
Tbe  charge  requeaied  was  based  upon  coiitn^ 
principles,  and   was   properly  reluKd.    We 
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deem  It  proper  before  leaving  this  lubject  lo 
comnent  briefly  upon  the  cnse  of  BamTn«rtmith 
A  a  R.  Oo.  T.  Brana.  L.  B.  4  H.  L.  171.  upon 
whlcli  appellant  seems  mainlj  to  rclv  for  &  re- 
versal of  the  Judgment,  In  lu  declston  &  great 
amoTiDt  of  labor  and  a  great  wealth  of  learning 
were  ezpesded.  The  plaintiff's  claim  in  Clial 
nae  wa«  precisely  like  tlie  claim  in  tbia.  Tbe 
Court  of  Queen's  Bench  held  that  the  plalnlifF 
was  Dot  entitled  lo  recover.  BranH  v.  Uam- 
*tenmith  i£  a  A  O).  L.  R.  1  Q.  B.  IBO. 

This  judgment  was  levereed  In  the  Ex- 
chequer Cbamber(L.B.  2  Q.  B.  S23),  but  upon 
flnsl  appeal  to  the  House  of  Lords  wbe 
tained.  Fourof  the  Ave  Judges  who  were  i 
lo  advise  tbe  lords  were  of  tbe  opinion  that  tbe 
plainliO  was  entitled  to  recovery  and  in  that 
opioioD  one  of  the  law  lords  concurred.  Two 
of  the  law  lords  held  tbe  contrary  opinion,  and 
the  House  gave  judgment  accordingly.  The 
imporlant  tact,  however,  is  that  the  decision  of 
the  case  tum^  upon  the  construction  of  the 
Acta  of  Parliament  which  allowed  compenss- 
tioD  to  ownere  where  lands  were  taken  or  iciu- 
rioosly  affected  by  the  construction  of  public 
works.  The  question  was  whether  compenea- 
Uoo  was  intended  to  be  allowed  odIv  for  dam- 
ages accruing  from  the  constructiOD  of  the 
works,  or  whether  It  included  also  Buch  dam- 
ages asresulted  from  tbe  operation  of  the  trains 
after  tbe  works  had  been  coostrucled.  The 
damages  lo  the  case  were  clearly  of  tbe  latter 
character,  and  each  of  the  Judges  who  gave  an 
opinion  against  the  right  of  compensation 
placed  It  distinctly  upon  the  ground  that  tbe 
Acts  of  Parliament  commonly  called  tbe 
"Land  Clauses  Act"  endthe  "Railway  Clauses 
Act"  gave  compensation  only  for  such  damages 
aa  resulted  from  tbe  construction  of  the  rail- 
road, and  not  from  Ibe  operation  of  Its  (rains. 
The  decision  of  the  case  was  made  to  depend 
purely  upon  a  matter  of  verbal  construction. 
All  the  Judees  conceded  that  tbe  plslntiS's 
property  bad  been  injuriously  affected,  and 
that  if  the  language  of  the  Statutes  bad  been 
broad  enough  to  embrace  damages  resulting 
from  the  operation  of  the  works  tbe  plaintm 
would  have  been  entitled  to  recover. 

In  the  case  of  Mtiropoiiian  Board  of  Worki  v. 
McCarthy,  above  cit«d,  the  damages  claimed 
Ksnlted  from  the  construction  of  tbe  works, 
and  the  right  of  recoveir  was  malutained  in  tbe 
Common  Pleas,  In  the  EzchMuer  Chamber  and 
In  ihe  House  of  Lorda.  JteCarthi/y,  Metropol- 
itan Board  of  Worki.  L.  R.  7  C.  P.  608,  L.  R. 
8  C.  P.  191,  and  L.  R  7  H.  L.  248.  Tbe 
question  was  again  considered,  and  the  doctrine 
of  tbe  case  last  cited  affirmed.  In  Caledonian  R, 
Co.  T.  Waiter.  L.  R  7  App.  Cas.  259.  There 
la  no  such  difficulty  under  the  provision  of  our 
Coiutltution  aa  was  presented  in  the  construc- 
lioQ  of  the  English  Statute*.  Tbe  language, 
"No  person'sproperty  shall  be  taken,  damaged 
or  destroyed  for  or  applied  to  pnbllc  use  wlth- 


resulting  from  the  operation  of  pnbllc  woAa, 
as  well  aa  those  Which  are  innlcied  by  tbefr 
construction  merely.  The  propertv  In  this  case 
was  damaged  for  a  oublic  use  oy  toe  operation 
of  tbe  railroad,  and  the  damage  cornea  as  clearly 
within  tbe  provision  of  the  Constitution  a* 
damages  which  result  Immediately  from  the 
construction  of  the  road.  The  property  la  sub- 
jected to  a  perpetual  servitude  for  the  benefit 
of  the  public,  and  the  owner  Is  entitled  to  bla 
compensation  for  bis  damage,  "rhe  following 
American  cases  bear  upon  the  question  we  have 
been  considering,  and  support  tbe  conclusion 
we  have  announced:  Columbia  Delatean 
Bridge  Oo.  v.  Gcittt,  86  N.  J.  L.  668;  Ckieago 
V.  Taylor,  126  U.  8. 181  [81  L.  ed.  BSSJ;  ItiffMji 
V.  Chicago,  102  111.  64;  Btardon  v.  San  J^n- 
ei»eo,  66  Cal.  492;  Chteago  A  W.  I.  B.  Oo.  r. 
Ayret,  106  III.  Bll;  Eot  apring*  R  Co.  r.  Wit- 
lianuon,  4S  Ark.  439. 

During  tbe  progreasof  the  trial  the  followlnr 
question  was  propounded  lo  plaintiff  on  hiu 
behalf  while  being  exsmioed  as  a  witness,  ai 
well  as  to  bis  other  witnesses:     "To  what 


Operation  of  defendant's  railroad,  taking  into 
condderatton  the  physical  dlaiurbanceB  lo  said 
property  only,  if  any,  such  as  noise,  smoke, 
noidouB  vapors  and  vibrations,  and  excluding 
trom  your  consideration  all  damages  and  in- 
coDveniencex  sustained  in  common  with  the 
community  at  larget"  The  question  was  ob- 
jected to  by  the  defendant  on  the  ground  that 
It  called  for  tbe  opinion  of  the  witnesses  upon 
amatter  Involving  a  mixed  question  of  law  and 
fact.  We  tbink  that  the  question  was  im- 
proper, and  that  tbe  objection  should  have 
been  sustained.  But  in  so  far  as  the  answer  of 
the  plaintiff  was  concerned  no  barm  resulted  to 
the  defendanL  He  did  not  give  a  direct  re- 
sponse to  the  question,  but  answered  that  the 
market  value  of  the  plaix  was  almost  totally 
destroyed;  that  without  a  railroad  it  would  be 
worth  at  a  low  estimste  (4,000,  aud  its  value 
was  decreased  tront  the  causes  enumerated 
from  one  halt  to  three  fourths  of  that  amount 
The  result  was  the  same  as  if  the  witness  had 
been  asked  the  value  of  the  property  before  the 
railroad  was  built  and  its  value  afterwards,  and 
the  cause  of  tbe  depreciation  in  value,  If  anv, 
end  bad  answered  it  was  worth,  before  thS 
construi^tion  14,000,  butsince  the  oonatruction 
wasnot  worthmore  than  (1,000  or  |3,G00,  and 
the  cause  of  tbe  decrease  was  the  noise,  amok* 
and  vibration  caused  by  tbe  moving  trains. 
Neither  tbe  bill  of  exoepUons  nor  tbe  statement 
of  facta  shows  the  answers  of  the  other  wit- 
nesses to  tbe  questjoD,  and  without  knowing 
what  the  answers  were  we  cannot  say  whettaei 
tbe  defendant  was  prejudiced  or  not.  They 
may  have  answered  that  in  their  opinion  there 
-  aa  no  damage. 

We  And  no  reversible  error  In  the  record,  and 
the  jvdgtMia  i*  tufimud. 


D,gH,zedr,yGOOgIe 


MEVADA  SUPREME  COURT. 


Caroline  GRUBER,  Sapt.. 
W.  H.  BAEER  et  al..  Apptt. 


1.   The  snuitor  In  a  deed  glT«n  onljr  ■« 

■ecurlty  la  not  >  oectmitry  port;  to  &  ault  In- 
volflas  the  title  after  the  grantee  has  oonvered 
to  a  third  person  wbo  liad  no  notloa  of  the  rlsbta 
of  Uie  original  rrantor. 

8.  A  grantee  la  estopped /rom  denjinr  Ills 
iirantor'B  title  to  the  prop^tr  at  tbe  time  of  the 
ooDverance  at  well  u  lila  rlcht  to  make  the  deed 
ooDverlDK  the  same. 

8>  AdeedlntendedBcaaeearitylsanab- 
•olnte  deed  m  renards  third  peiwina,  and  when 
i«oorded  without  any  defeflcanoe  a  tiona  Ode  por- 
ehaser  will  take  the  lanil  dlBohargcd  of  theeqolty 
ol  redemption. 

.   A  party  la  eatopped  fivm  aaaerttn^ 
"o  property  when  his  deolaratlonB  have  !n- 


mnnleatlona  made  to  him  by  . 

ployed  him  to  draw  up  a  deed  and  mortffaffo  In 

suit  hetween  auoh  parties.  Qi  either  Of  them,  and 

6.  An  aaalgnee  of  the  right  of  mottcm  to 
■et  aside  a  deed  tor  fraud,  allhousb  rocelv- 
Infc  also  a  conreyBuoe  from  the  aaaUnor.  who  li 
a  oo-lenant,  under  agreement  to  malntnin  the  ao- 
tlon  for  thetr  Joint  benefit,  to  not,  aa  to  tbo  Inter- 
eet  amlBned,  entitled  to  maintain  the  aotlon  dD' 
der  a  statute  requtrlng  actloDH  to  be  proaeouted 
In  the  name  of  the  real  party  In  Intereit. 

7.  Tbeaaatgnmentarabarerl^Mtofile 
a  bill  In  eqully  for  a  fraud  oommltted  upon  the 
anignor  will  be htidvolduagalnBtpubllo  policy, 
and  ai  laToilnff  of  tbe  A«i«ct«TOf  malntenanoe. 

6.  The  faet  that  an  aadcnor  and  aa- 
■Ignae  are  tenaata  In  co^^ntm  at  the 
property  In  question  does  not  ohange  the  rule 
prcdilbltlnB  the  RsalKament  of  a  right  Of  aotlan  to 
let  aside  a  oonTeyanoe  for  fraud. 


9.  Erfdenee  to  prove  fraod  shonid  be  so 

Btrons  andcoB«nt  as  to  satls^  the  mind  and  oon- 
Bclenoeof  BoommDnmsn,(uidgo  tooonvlnoe  him 
that  be  would  venture  to  aot  upon  tbat  oonvlo- 
tlonlD  matteraorthebleheitaonoemandtmpoi^ 

10.  A'pnrciiaaer  of  the  Intereat  of  one 
perwm  In  a  mine,  kuowlns  that  a  fraud  wu 
behiK  p«rpeb«t«d  on  tbe  seller  by  conoeallns  the 
fwit  of  a  rich  dISMTery  of  ore  In  toe  mine,  oannat 
kTall  himself  of  the  beneflta  thereof,  but  tbe  ood- 
TOyanoe  will  be  set  aside  for  fraud. 

11.  The  troemeaanre  of  damaseelnan 
•ration  to  set  aside  a  oonvenwoe  tor  fraud  la  the 
profit  derived  from  the  propertf  while  In  the  pur- 


cApma,unj 

AFFEAL  by  defeodsnta  from  a  Judgment  of 
tlie  Disltict  Court  for  Ljon  County  in 
f»vor  ot  plainiifF  In  an  action  brought  to  aet 
aside  a  convevance  of  property  alleged  to  have 
been  obtained  by  fraud.  AJ/mntd  t'n  part, 
•  L.R.  A. 


The-  facts  are  fully  itated  in  the  optnioni. 

Meitn.  W.  E.  F.  Deal.  JII.  N.  Stone  and 
Trenmor  Cofflo.  for  appetlantB; 

To  authorize  the  caQceliatioa  of  a  convey- 
ance on  the  ground  of  fraud,  pecuniary  losa  or 
damage  auBtained  by  the  pWotiS  at  the  time 
of  the  sale  must  besnown. 

If  the  market  value  of  the  mine  was  no 
greater  at  the  time  of  the  sale  than  the  prica 
paid,  or  If  Ibere  was  no  inadequacy  at  the  lime 
In  the  price  paid,  judgment  abould  have  been 
for  defendants. 

2  Pom.  Eq.  §  898,  p.  431,  noU,  and  cases 
cited;  Batty  v.  ifcj/rf,  1  Vera.  141;  HaU  v.  Wit- 
kinion,  21  Qratt  87;  Oorttfliaa  v.  MoOoy,  7  P». 
290;  ifamn*rv.ifenni»oii,78Cal.202;  Purdy 
T.  Bjdlard,  41  Cal.  448;  Oamm  v.  Davit,  5fl 
U.  S.  15  How.  379,  14  L.  ed.  89B;  Clarke  v. 
ffa<{«,  87  U.  8.  13  Pet.  198,  B  L.  ed.  1064; 

1  Sugden,  VendorB,  pp.  8,  430,  431;  Siut^em 
DeeeUrpment  Co,  v.  Shta,  135  U.  8.  249,  Ul  L. 
ed.  680;  Bayinoodf.  Cbpe,  25  Beav,  149;  Renrv 
v.  Et^U.  39  Cal.  610;  Oraffam.  y\Burgeu.  117 
U.  8.  193,  29  L.  ed.  839;  AtlantU  Belaina  Oo. 
T.  Jarmt,  U  U.  S.  207,  24  L.  ed.  112;  Caplei 
y.  Steel,  7  Or.  494;  MarrUon  t.  Lod»,  89  Cal. 
885;  Jenningi  v.  Brtmghton,  fi  DeO.  McN.  J[ 
0.  127;  Padey  v.  Freeman,  8  T.  R.  63;  CAritt- 
mat  V.  Spink,  IB  Ohio,  608;  Fox  v.  Maekretk, 

2  Col,  B20;  1  StOTT,  Eg.  Jur.  g  203;  Bigelow, 
Fraud,  pp.  632,  638;'  Van  Shpi  v.  Harritm, 
B  Hill,  63. 

Where  the  contract  Is  executed  courts  wtD 
not  receive  evidence  as  to  matters  subsequent 
to  the  contract  to  determine  whether  the  price 
™iA  was  or  was  not  adequate. 

Gordon  v.  Batler,  108  U.  8.  657.  26  L  ed, 
1189;  Stmthem  Det/OajmerU  Oo.  v.  Bilva,  ISS 
D,  8,  353.  81  L,  ed.  881;  Tuekt.  Downing,  78 
ni.  71;  Livingaton  v.  Peru  Iron  Co,  2  Paige, 
890,  3  H.  T.  Ch.  L.  ed.  966. 

Parilea  guilty  of  such  negligence  as  com- 
plainant was  cannot  be  heard  to  complain  of 
their  want  of  knowledge  nf  tbeir  own  property. 

Willard,  Eq.  p.  161;  Ohrp^er  v.  Canody,  90 
N.  T.  372;  Mainloek  v.  Fairbankt,  46  Wis.  415; 
Carlton,  v.  Boetford  Ice  Oo.  78  Me.  49. 

The  law  Imposed  on  appellante  no  duty  to 
inform  reapondeat  or  Pollard  of  tbe  knowledge 
they  bad  ot  an  improvement  In  tbe  mine. 

Kintiing  v.  McElrath,  6  Pa,  469;  Harrii  t, 
Tyton,  24  Pa.  859;  1  Sugden,  Yendora,  p.  8; 
iW  V.  Dovming,  76  111.  71;  Soat/iern  Develop- 
ment Co.  T.  Silva.  126  U.  S.  249,  81  L.  ed.  680; 
Williamt  V.  Spwr,  24  Mich.  388;  Gordon  v. 
BuUa;  105  U.  8.  663,  26  L.  ed.  1168;  Laidtom 
T.  Organ,  16  D.  S.  3  WbeaL  178,4  L.  ed.  814; 
Hajfwood  V.  Cope,  2S  Beav.  140;  Clapham  t. 
ShiUito,  7  Beav.  146;  Banla  v.  Savage,  13  Nev. 
101;  Bigelow,  Frauds,  p.  868;  DamAmann  v. 
SeAulting,  76  N.  T.  58;  3  Pomeroy,  Eqj).  803, 
noU;  Kerr,  Frauda,_889;   Vernon  v.  Eevi.  12 


Ga.  896;  Fox  v.  MatJeretA,  2  Cox,  320;  /^  v. 
Maekrelh,  2  Bro.  Ch.  400;  Dolman  T.  Jfokeg,  22 
Beav.  403;  Dieotmson  t.  Tiiiiot,  L.  R  6  Ch. 
App.  Oaa.  82;  Cleland  v.  Fiih.  48  lU,  284;  £t'e- 
ingiton  v.  Bav  Iron  Ga.  3  Paige,  890  9SH.Y. 
Oh.  L.  ed.  906. 


A  mem  pudve  cogotzauce  of  fraud  or  tbe 
HlegBl  BcCioiu  of  others  U  Qol  sufflclsnt  to  ihow 
conspiracy.    Ad  sctire  pnrticlpstion  U  neces- 


Eharu 


Mn*  V.  A<9>I«,  90  la  884;  MOa  t.  Btatt, 
S8AU.8W. 

Thta  action  cannot  be  malotalned  as  to  Pol- 
Urd'i  Inlereat.  It  waa  merely  asalKned  to  re- 
spocdent  to  enable  her  to  bring  thia  ault  U>  set 
aside  bis  deed  for  fraud. 

Robbint  V.  Deeeril,  30  Wla.  143;  Pom.  Rem. 
geiSS,  168,249,  250;lDsn{ell,Oh.  Pr.4thed. 
-  -   ■  Wia. 


i-.Xft'. 


*.  R.  Co.  lOa  U.  S.  166,  36  L.  ed.  lOB;  MaT- 
riiaU  T.  Meant,  13  Ga.  SI,  56  Am.  Bee.  444,  aud 
nott;  Norton  v.  Tattle,  60  111,  180;  Diekinxm 
r.  Beaver,  44  Hicb.  624;  2  Slorv,  Eq,  Itth  ed. 

8  1040;  BaTkvr  v.  Barlcvr,  14  Wis.  186;  Martin 
T.  Vedder.  20  Wis.  467;  2  Wbite  &  T.  Lead. 
Cu.  Eq.  p.  1602;  Adami,  Eq.  pp.  140,  150;  8 
Pomeroy,  Eq.  p.  286,  §1286;  lAm.  &  Bng. 
Encyclop.  Law,  p.  83S,  aod  no(M,'  Dayton  t. 
Kirffo  46  Mich.  153;  Tvftt  t.  Matthtm.  10 
Fed.  Rep.  611;  Proner  v.  Edinondt,  1  Younee 
A  C.  Exch.  481;  Smith  t.  Harrit,  43  Mo.  557; 
Btanty.  Cook,\lf{ev.16\  Ez  parU  BlanehaTd, 

9  Her.  106;  YantickU  t.  Eaina,  7  Nev.  249; 
Oark  T.  Clark,  17  Nev.  134;  Wuat  v.  Wuea, 
17  Nev.  217;  6  Bacon,  Abt.  titk  Maintenance, 
Dp.  410,  411;  Chater  T.  San  Franeiteo  Btigar 
atf.  Co.  19  Cal.  347;  PerHnt  y.  Cmter.  86  Cal. 
731;  Quitey  v.  Baker,  87  Cal.  470'  Matien  t. 
Shaefftr,  65  Cal.  83;  IFilliama  v.  &infa  (7^ra 
Min.  AMD.  66  Cal.  SCO;'  Pvaell  t.  ifnuwiw,  2 
Atk.  224;  Ih  Uogton  v.  ifon™,  L.  R  3  Ch. 
App.  164-168;  Sm  v.  Boyle,  L.  R.  4  Eq.  260; 
MduMukae  ^  M.  R.  Co.y.  M.  AW.  K  Go.^ 
Wb.  174;  BblMnt  v.  Dearril,  20  Wis.  142. 

Plaintiff  ia  merely  a  nomina]  trustee  for 
Adam  Bay.  He  was  the  real  party  in  interest 
and  tbe  action  could  not  be  maintained  witb- 
ont  making  bim  a  party. 

Baiboar,  Parties,  pp.  439,  481;  Pom.  Rem. 
II I34-14S;  Story.  £q.  PI.  %  307;  Nicholt  v. 
WiUiaiM.  23  N.  J.  Eq.  64;  Linngttm  v.  Peru 
Irm  Co.  is  Paige.  893,  2  S.  T.  Ch.  L.  ed.  968; 
Btit^  T.  Infflet.  2  Paige,  279,  S  N.  Y.  Cb.  L. 
ad.  906. 

The  cnun  erred  in  refusbis  to  allow  the  ap- 
pellants to  prove  by  J,  A.  glephenB  that  the 
deed  from  Adam  Bay  to  respondent  was  made 
for  and  intended  as  a  mortgage. 

Michael  v.  Ibil,  100  N.  C.  178;  Goodwin  G. 
B.  <£  M.  Of*  App.  117  Pa.  514;  BroiO.  t.  Fair, 
26  S.  C-  870;  HaTOon  v.  Volierty,  7  West.  Rep. 
384.  100  Ind.  87;  Smim  v.  ffouae.  61  Mich.  69; 
CaldweU  t.  DavU,  10  Colo.  481;  Be  Artttin.  42 
Han,  S16;  PeopU  v.  VanAUHm.  67  Mich.  69; 
Pt»Ur  T.  Baa,  12  Pick.  89.  22  Am.  Dec  460; 
WhiHng  V.  Banug^  N.  Y.  880.86  Am.  Dec. 
886;  T»<wy>a>nT.frjaorn«,28Vt.750,67Am. 
Dec  742;  GaUagker  v.  Williammn,,  88  Am. 
Dec  114;  Moffatt  t.  Sardin,  22  B.  C.  9;  8taU 
T.  MeChetntfi,  16  Mo.  App.  369;  Todd  t.  ifun- 
•mjia  Conn.  679;  Hebbard  t.  Bnvghian,  70 
N,  T.  51;  Eager  v.  Shindler,  39  cJ.  47;  (Mt 
y.  JfeOmiwU,  116  Ind.  266;  Weeka  y.  Argent, 
IS  Heel.  A  W,  817;  Ihtnn  v.  Amot,  14  Wis. 
IM;  MobiU  AM.R.OO.  t.  Teaiti.  67  Ala.  164; 
0««(!i  »,  GuJiofe,  39  H.  J.  Eq.  616;  Coteny  y. 
T^nnahitt,  1  Hill,  88;  RandaO  i.  Tata,  48 
Hiss.  684;  Gore  t,  Batrit,  S  Bug.  L.  A  Eq.  147; 
9L.B.A. 
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McLean  v.  Clark,  47  Ge.  34;  PariA  ▼.  Oatet, 
29  Ala,  264;  Palford-iApp.  48  Conn.  247;  BiH* 
T.  irnpft(,  21  Hud,  844:  Bniton  v.  Lorent,  4» 
N.  Y.  57;  tfa«on  t.  flofrinwn,  14  Pick.  416:  Al- 
dem  V.  Goddard,  78  Me.  346;  i)#  TPoff  V.  S{f» 
dfj-,  20  HL  287. 

Mn*Ts.  R.  H.  Lindasy  and  Itobert  BI. 
Clarke  for  respondent. 

Hiirphy,  J.,  delivered  the  opinion  of  thv 

Thla  waa  a  bill  In  equity  to  set  aside  deeda 
made  by  Caroline  Gruber  and  A.  A.  Pollard 
to  Joseph  MuDckton.  and  from  Munckton  to 
W.  H.  Baker,  and  to  have  the  same  canceled, 
annulled  and  declared  void,  on  the  groundi 
that  tbe  same  were  obtained  by  fraud  and 
inadequacy  of  consideration.  The  complain-  - 
ant  avers  that  on  tbe  3d  day  of  December, 
1B87.  Oest.  Pollard  and  Caroline  Gruber  wen 
tbe  owners,  as  tenants  in  common,  of  a  min- 
ing claim,  situate  in  tbe  Devil's  Gate  and 
Chinatown  mining  district,  at  Silver  Cltv, 
Lyon  County,  Kev. ,  known  and  commonly 
called  the  'Oest  Mine,"— Oest  being  the 
owner  of  one  half.  Pollard  one  quarter  and 
Mrs.  Gruber  one  fourth.  They  worked  tha 
mine  as  copartners,  sharing  the  profits  and 
bearing  the  lossea  In  proportion  to  their  re- 
spective Interests.  Oest  and  Pollard  lived 
at  Silver  City,  Mrg,  Gruber  at  Dayton,  four 
miles  distant;  but  one  Mat.  Bay,  a  brother 
of  Mrs.  Gruber,  lived  at  Silver  City,  and 
acted  as  agent  for  bcr  in  the  working  and 
management  of  the  mine.  W.  H.  Neighley 
was  foreman  at  the  mine,  subject  to  Oeat's 
orders.  During  the  time  of  Uie  ownership 
of  Pollard  and  Gruber,  developmenta  of  great 
importance  were  made,  without  the  knowl- 
edge of  either  Pollard  or  Gruber,  by  cutting 
ana  excavating  through  the  clay  wall,  gen- 
erally called  the  "foot  wall,"  a  ttody  of  gold 
and  silver  bearing  ore  0  feet  In  thickness,  SO 
feet  in  length  and  of  unknown  depth,  which 
ore  was  of  the  net  val  ue  of  |500  per  ton,  and 
of  the  aggregate  value  of  |350,000.  That 
before  the  discovery  of  this  body  of  ore  the 
mine  was  not  worth  to  exceed  $8,000,  hut 
after  the  development  the  property  was  worth 
$250,000.  That  said  development  was  made 
known  to  Oest.  That  Pollard  and  Mr*. 
Gruber  had  no  knowledge  of  the  discovery, 
nor  could  they,  with  reasonable  diligence, 
know  or  diacoTer  the  same.  And  plaintiff 
avers  that  It  was  the  duty  of  Oest,  as  co- 
owner,  copartner  and  manager,  to  have  mads 
the  said  development  and  discovery  known 
to  his  co-owners,  and  to  have  extracted  and 
sent  the  said  ore  so  discovered  to  tbe  mill 
for  reduction ;  that  the  facts  of  the  said  dls* 
covery  were  concealed  from  Pollard  and  Mra. 
Gruber  by  the  said  Oest,  and  were  by  him 
imparted  to  Joseph  Munckton  and  W.  H, 
Baker,  for  the  purpose  of  cheating  and  de- 
frauding the  said  Pollard  and  Mrs,  Gruber; 
that  Oest,  Munckton  and  Baker  then  entered 
Into  an  agreement,  confederation  and  con- 
sniracy  to  fraudulently  acquire  the  interest* 
o^  Poilard  and  Hrs.  Gruber  for  a  grossly  In- 
adequate price  and  consideration,  and  to  chest 
and  defraud  them  out  of  their  said  interesU 
in  said  mine,  Tbe  complaint  contains  spe- 
cific aveimenta  conatltutiag  the  alleged  fraud,. 
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The  answer  of  the  defendaDti  Munckton  uid 
Baker  contains  apecific  denials  of  each  aod 
every  allegation  of  the  complaint  la  bo  far 
as  it  alleges  fraud,  and  also  denies  the  own- 
ership of  the  property  by  Mrs.  Oniber,  and 
alleges  that  she  is  not  the  real  party  In  in- 
terest in  thi«  action. 

The  plaintiff  had  made  Fred.  Oest  a  party 
defendant,  but  during  the  trial  the  action 
vas  dismissed  as  to  him,  sad  proceeded 
against  Munckton  and  Baker.  Tne  cause 
was  tried  before  the  court  without  a  jury. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff for  the  surrendering  and  cancellation  ot 
the  deeds  mentioned,  and  for  the  sum  of 
^3.000  damages,  and  costs  of  suit.  Defend- 
ants appeal  from  the  judgment,  and  from 
the  order  of  the  court  OTerrulIng  their  n)otion 
fof  anew  trial. 

Appellants  claim  that  the  court  erred  in 
overruling  their  motion  wherein  they  asked 
to  have  Adam  Bay  made  a  patty  plaintiff. 
The  ground  for  their  motion  was  that,  some 
time  prior  to  the  sale  of  the  mine  by  Mrs. 
Gruber  to  Munckton,  Adam  Bay  owned  one- 
fourth  Interest  in  tie  mine.  He  borrowed 
^,000  from  his  sister,  Mrs.  Gruber,  giving 
bet  his  note  and  a  mortgage  on  his  interest  in 
the  mine  to  secure  the  payment  thereof. 
Some  time  thereafter,  Adam  Bay  gave  to 
Mrs.  Gruber  a  deed  to  his  interest  In  the 
nine,  and  Mrs.  Gruber  entered  satisfaction 
of  the  mortgage  in  the  records  of  Lyon 
County,  Nev.  The  appellants  claim  that, 
DotwiuiBtanding  Mrs.  Qruber  has  entered  sat- 
isfaction of  the  mortgaged  debt,  and  holds  a 
deed  to  the  property,  that  it  was  the  Inten- 
tion of  the  parties,  and  that  It  was  so  under- 
Stood  between  them,  that  the  deed  was  given 
and  received  to  operate  as  a  mortage  only. 
The  testimony  given  on  the  trial  of  tliis  cause 
does  not  support  the  appellants'  views.  Mrs. 
Oniber  says  that  there  was  no  understanding 
between  herself  and  Adam  Bay  that  the  deed 

S'veu  was  merely  to  secure  tne  payment  of 
e  money  loaned ;  that  It  was  given  by  Bay, 
and  received  by  her,  as  an  absolute  deed, 
and  conveving  to  her  all  the  right,  title  and 
interest  of  Adam  Bay  In  and  to  said  property 
to  her ;  and  that  she  had  dealt  with  the  prop- 
ertyasherown.  Munckton  testified :  "Isaw 
Adam  Bay.  He  was  on  his  wagon.  I  asked 
blm  if  he  would  take  less  than  |4, 000  for  his 
Interest.  He  said;  'Anything  that  Mat. 
does  about  this  is  satisfactory  to  me. '  I  then 
went  to  Mat.,  and  told  him  I  had  concluded. 
If  this  aSair  was  settled  up,  Uiat  I  would 
give  him  (4,000  for  their  Interest,  and  he 
said  'All  right,'  and  I  gave  him  |30  on  the 
bargaia  to  bind  ft,  and  then  he  said:  'Yqu 
have  got  to  take  a  deed  from  Mrs.  Gruber. '  " 
JIat.  Bay  is  the  brother  of  Adam  Bay  and 
Mrs.  Gruber.  and  was  acting  as  the  agent 
for  Mrs.  Qruber.  Munckton,  havlngreceived 
the  deed  from  ISn.  Gruber,  is  now  estopped 
from  deaying  her  right  to  mi^e  the  deed,  or 
her  title  to  the  property.  If  Adam  Bay  had 
any  interest  in  the  property  at  the  time  of 
the  Bale  from  Mrs.  Oruber  to  Munckton,  he 
having  stood  hy,  and  did  not  disclose  his  title 
and  object  to  the  sale,  he  is  now  precluded 
bv  estoppel  from  claiming  the  property,  or 
«L.It.A. 


any  Interest  therein,  from  Hunckton,  who 
was  Induced  to  buy  and  take  the  deed  frtMn 
Mrs.  Gruber  by  the  declarations  of  Adam 
and  Mat.  Bay  uiat  she  was  the  true  owner. 
Where  a  deed  Intended  as  security  is  recorded, 
the  defeasance  not  being  recorded,  a  pur- 
chaser for  value  from  the  grantee,  without 
notice  of  the  defeasance,  will  bold  an  abso- 
lute title  as  against  the  grantor  and  his 
grantees.  It  is  an  absolute  deed  as  regards 
Uiird  persons,  and  a  bona  fide  purdiaser  will 
take  the  land  discharged  of  the  eouity  of  re- 
demption of  the  mortgagor,  Brophy  Min.  Go. 
V.  Brophy  dD.  O.  ASL  Min.Q>.  16  Kev.  107. 
And  a  party  is  also  estopped  from  assert- 
ing title  to  property  when  his  declarationa 
have  Inducea  another,  who  was  about  to  pur- 
chase it,  to  believe  that  it  was  owned  by  a 
third  person.  Mag  v.  CcurMl,  78  Iowa,  741 ; 
8haf(n^  v.  Shivnler,  RO  8.  C.  613;  Batdif 
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Wmiamt  y.  FUteha-.   139  Dl.  StS6j  Btreh  v. 
Stapler,  11  Colo.  408. 

On  the  trial  of  this  cause  the  defendant! 
called  J.  A.  Stephens,  an  attorney -at- law, 
who  drew  np  the  mortgage  and  deed  from 
Adam  Bay  to  Mrs,  Gruber  mentioned  In  the 
fore  part  ot  this  opinion,  and  endeavored  to 
prove  by  him  the  understanding  had  between 
Adam  Bay  and  Mrs.  Gruber,  at  the  time  of 
the  drawing  of  the  deed,  as  to  whether  the 
deed  was  not  drawn  and  Intended  as  a  mort- 
gage to  secure  the  payment  of  money  due  by 
Adam  Bay  to  Mra.  Gruber,  and  to  enable  Mrs. 
Oruber  to  escape  the  payment  of  state  and 
county  taxes  upon  the  mortage.  Btepbens 
declined  to  answer  the  question  for  the  rea- 
sons :  (I)  he  was  acting  bh  the  attorney  for 
Bay  and  Qruber,  and  what  was  said  to  him 
at  that  time  was  rBceived  by  him  in  the  per- 
formance of  his  professional  calling,  and 
what  was  said  he  claimed  to  be  a  privileged 
communication;  (8)  if  he  was  compelled  to 
answer  the  questions,  It  would  injure  former 
clients  of  hlB.  The  plaintiff  also  objected 
to  the  witness  answering  the  questions.  The 
rule  that  an  attorney  cannot  disclose  com- 
munications made  to  him  by  his  clients  is 
not,  as  now  understood,  connned  to  commu- 
nications made  in  contemplation  of,  or  in 
the  progress  of,  an  action  or  judicial  pro- 
ceeding, but  extends  to  communications  in 
reference  to  all  matters  which  are  the  proper 
subject  of  professional  employment.  An  at- 
torney employed  by  two  or  more  parties  to 
give  advice  in  a  matter  In  which  they  are 
mutually  Interested  can,  no  doubt,  on  litiga- 
tion subsequently  arising  between  t^m- 
selves,  be  examined  as  a  witness,  at  the  In- 
stance of  either  of  the  parties,  as  to  communi- 
cations made  when  he  was  acting  as  attoraej 
for  all.  But  he  cannot  disclose  such  commu- 
nications in  a  controversy  between  such  par- 
ties, at  either  of  them,  and  third  persons. 
The  conununi cation  made  to  Stephens  by 
Adam  Bav  and  Mra.  Gruber  when  be  drew 
the  deed  for  them  were  privileged.  QvlicJt 
V.  OtiUek,  89  N.  J.  Eq.  616;  M&uui  v.  Feil. 
100  N.  G.  18fl ;  Bntton  v.  Lotw*,  46  H.  Y. 
06 ;  Wailing  v.  Bamtb,  80  N.  T.  880 ;  Fola 
V.  (Mrtui«l.  Se  N.  Y.  689 ;  WHUatnt  r.  KtA. 
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Tlie  complaint  In  this  ftctton  was  filed  on 
the  l«h  day  of  December,  1888.  On  the 
same  daj,  A.  A.  Pollard  made,  executed  and 
delivered  to  Caroliae  Gruber  a  deed  purport- 
ing to  oonvey  all  his  right,  title  and  Interest 
in  and  to  said  mine  and  mining  claim.  Said 
deed  contains  the  foilotring  clauses;  "Also, 
all  equitable  ri(;ht  of  title,  claim  or  demand, 
in  aafd  mine  of  the  jwid  Brat  party ;  also,  all 
Hrht  ot  action  to  set  aside  a  certain  deed 
made  bj  the  said  Srat  party  to  Joseph  Muock- 
ton  dated  December  8.  1887 ;  also,  all  claim 
for  damages  arising  from  said  deed ;  also,  all 
claim  or  demand  or  right  of  action  for  dam- 
ages, or  for  an  accounting,  or  for  th«  valne 
of  ores  taken  from  said  mine. "  On  tiM  same 
day,  and  as  part  of  the  same  transaction, 
Pollard  and  Oruber  entered  into  tho  following 
agreement 


daj  commenced  in  the  name  ot  Caroline 
Gruber  against  Joseph  Munckton  and  others 
is  for  the  mutual  beoeQt  of  the  undersigned. 
Each  of  us  are  to  share  equally  the  advan- 
tages, and  to  bear  equally  the  costs  and  ex- 
penses. The  assignment  this  day  made  by 
A.  A.  Pollard  to  Caroline  Gruber  was  made 
for  the  purpose  of  enabling  her  to  maintain 
the  aforesaid  action  in  her  own  name.  When 
judgment  is  recovered,  and  the  litigation 
flnaliy  terminated,  said  Caroline  Gruber  will 
assign  and  convey  to  said  A.  A.  Pollard  his 
part  of  the  judgment  and  Interest  in  the 
mine  recovered.  Witnessour  hands  tbta  14th 
■iaj  of  December,  A.  D.  1888. 

"Mrs.  Caroline  Gruber,  [l^  >•] 

-A.  A.  Pollard.  [i-  B.J" 

This  agreement  was  duly  acknowledged 
before  a  notary  public,  and  was  entitled  to 
be  recorded,  if  It  was  not,  In  the  records  of 
Lyon  County,  Nev.  Appellants  claim  that 
this  action  cannot  be  maintained,  as  to  the 
Pollard  interest.  In  the  name  of  the  plaintiff, 
because  alie  la  not  the  real  party  in  interest ; 
that  the  assignment  of  Follanl  to  Oruber 
'doesnotcoDvey  the  legal  title  to  the  property. 
but  merely  the  right  to  sue  in  her  own  name, 
and,  immediately  upon  the  termination  of 
the  suit,  she  binds  herself  to  redeed  to  him 
his  one-fourth  interest  in  the  mine  and  min- 
ing claim,  and  pay  over  to  bim  one  half  of 
whatever  sum  of  money  she  may  recover  from 
the  defendants  as  damages  for  the  alleged 
fraud ;  that  such  an  agreement  cannot  be  en- 
forced under  the  laws  of  this  State ;  it  savors 
of  maintenance. 

Bectlon  8020,  Oen.  Btat.,  reada:  "Bvery 
action  shall  be  proeecuted  In  the  name  of  the 
real  party  In  Interest,  except  as  otherwise  pro- 
vlded  In  this  Act."  The  only  interpretation 
that  can  be  placed  upon  this  section  of  the 
Statnte  is  that,  whenever  a  thing  in  action 
transferable  by  law  la  absolutely  assigned, 
•o  that  the  ownership  passes  to  the  assignee, 
without  conditions  or  reservstions,  and  the 
legal  title  or  equiteble  claim  is  fully  vest«d 
in  bim,  he  Is  the  real  party  In  Interest,  and 
mnst  sue  in  his  own  name.  Is  Hrs.  Gruber 
either  the  legal  owner,  or  has  she  sut^  an 
equitable  claim  in  the  Pollard  interest  in 
-•L.RA. 


this  mina,  or  In  this  couse  of  action,  to  per- 
mit her  to  maintain  Ibis  action  in  her  own 
name?  We  think  not.  From  the  reading  id 
the  deed,  and  agreement  between  the  parties. 
It  was  not  Intended  that  Mrs.  Oruber  ahoula 
have  any  claim  upon  or  interest  in  the  prop- 
erty deed  to  her  by  Pollard.  She  was 
merely  permitted  to  commence  an  action  in 
' name  for  the  cancellation  of  the 


,  and  by  Munckton  to  Baker,  and  the  re- 
covery of  damages  for  the  alleged  fraud  ;  and 
she  was.  upon  the  termination  of  the  suit, 
to  recoQvey  to  him  the  same  Interest  In  the 
mine,  and  to  account  and  pay  over  all  moneys 
received  by  her  In  the  nature  of  damages  to 

fiTOporCIon  to  his  interest  In  the  property, 
t  would  be  doing  violence  to  the  Btetute  to 
say  that  Hrs.  Oruber  was  the  real  party  Id 
Interest,  under  the  facts  in  this  case.  Nor 
can  we  admit  the  correctness  of  the  views  ex- 
pressed by  the  learned  attorney  for  the  re- 
spondent, that  Urs.  Gruber  was  a  trustee  of  an 
express  trust.  "Were  we  to  so  decide,  she 
would  be  permitted  to  do  things  indirectly, 
which  another  section  of  the  Statute  directly 
prohibits.  It  never  was  intended  by  the 
fraraers  of  this  law  that  a  party,  being  of 
sound  mind,  capable  of  managing  his  own  af- 
fairs, residing  in  the  immediate  vicinity,  who 


I  trust  for  the  purpose  of  commeDclng  and 


his  benefit,  and  upon  the  termination  of  C 
suit  reconvey  to  him  all  the  proceeds  of  such 
auit.  We  cannot  sanction  any  such  construc- 
tion of  our  Statute,  and  it  mndcao  difference 
that  Mrs,  Oruber  had  a  deed  to  the  mine. 
The  defendants  had  a  right  to  demand  that 
they  bo  confronted  by  Pollard,  who  was  the 
real  party  In  interest. 

In  the  case  of  Sobbitu  t.  I>nenl,  20  Wis. 
148,  the  court  held  that  a  partner  could  not 
maintain  an  action  In  his  own  name  for  the 
benefit  of  the  Arm,  although  the  demand  had 
been  transferred  to  the  plaintiff  alone  by 
words  of  absolute  assignment.  In  the  case 
of  Soagland  v.  Van  Mtm.  33  Neb.  688,  the 
court  said  :  "The  language  of  the  Statute  Is 
plain  and  unambiguous :  'Every  action  must 
be  proeecuted  in  the  name  of  ue  real  party 
in  interest,  except, '  etc.  This  case  Is  not 
within  any  of  tne  exceptions  named,  and 
therefore  must  be  considered  with  reference 
solely  to  section  29  [of  the  Code],  If  a 
party,  having  no  interest  in  the  subject 
matter  of  tbe  suit,  who  holds  simply  as  as- 
signee, and  la  to  deliver  to  hla  aast^nor  the 
proceeds  of  the  action,  may  maintain  an  ac- 
tion on  such  an  assignment,  then  section  3S 
has  no  meaning  whatever.  We  do  not  care 
to  euter  Into  a  discuBsion  of  the  propriety  or 
impropriety  of  requiring  actions  to  be 
brought  in  the  name  of  the  real  party  In  In- 
terest. The  Statute  contains  a  plain  provis- 
ion which  this  court  has  no  authority  to  dis- 
regard. We  hold,  therefore,  tliat  an  assignee 
having  no  Interest  in  the  result  of  the  tult, 
anil  not  entitled  to  any  portion  of  the  pro- 
ceeds thereof.  Is  not  entitled,  under  sectioa 
86 
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la  aome  cases,  that  the  beneficial  owner  ol  a 
neEOtiable  bill  or  note  pavable  to  bearer,  or 
Indorsed  in  blank,  mi^ht  luatitnte  suit  on  ft 
Id  the  name  of  anyone  who  would  allow  his 
name  to  be  used  for  that  purpose,  aud  that, 
unless  the  maker  had  a  defense  to  the  note, 
good  against  the  real  owner,  he  could  not  be 
pennitted  to  show  that  the  plaintiff  was  not 
the  real  party  In  interest.  .  .  .  Although 
tbis  rule  might  be  correct  at  common  law,  it 
certainly  is  not  good  under  the  Statute  at 
tbis  State,  which  provides  that  'every  action 
■hall  be  prosecuted  in  the  name  of  the  real 
party  in  interest. '  ...  It  is  apparent 
irom  the  language  used  that  it  was  not  the 
intention  of  the  indoraer  to  make  the  indorsee 
T  of  Uie  note,  or  of  the  money  after 


indotaei  and  indorsee  is  tliat  of  principal 
and  agent.  The  agent  cannot  be  the  'real 
puty  ID  interest'  In  a  suit  brought  on  the 
note."  Baek  Ormnty  Nat.  Bank  v.  SoUister. 
SI  Minn.  S8S ;  T^ird  Sat  Bajtk  of  Si/mcuM  v. 
Clark,  38  Hlnn.  268. 

In  the  case  of  Sinker  v.  Floyd,  104  Ind. 
«98,  a  West.  Hep.  318,  it  li  said:  "We  are 
■atisfled  that  under  our  Code  an  action  for  a 
brCAcb  of  covenant  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  and  that 
the  real  party  In  interest  is  the  person  en- 
titled to  the  money  recovered  as  damages." 
And  In  the  case  of  Bottvtiek  v.  Brgani,  IIS 
Ind.  448,  13  West.  Rep.  804,  the  same  court 
said:  "'The  Statute  provides  that  every  ac- 
tion must  be  prosecuted  in  the  name  of  the 
real  party  in  interest.  .  .  .  The  answer 
shows  clearly  that  Anna  B.  Bloomer  is  the 
owner  of  the  not«,  and  the  real  party  in  in- 
terest. The  plain  provisions  .of  the  Statute 
cannot  be  avoided. "  BarthoUrmett  County 
Oomn.  V.  Jamtmn,  66  Ind.   168. 

In  tike  case  of  PhiUvpt  v.  .BuaA,  IS  Iowa, 
64,  the  court  held  that,  when  A  sold  certain 
lands  to  B,  making  false  and  fraudulent  rep- 
resentations as  to  the  locality  of  the  land 
■old,  and  at  the  request  of  B  conveyed  the 
same  to  G  aa  security  for  the  payment  of  an 
Indebtedness  from  B  to  him,  in  an  action  for 
damages  for  such  fraudulent  representations, 
A  was  liable,  and  B,  being  the  real  party  in 
Interest,  was  the  proper  party  plaintiff,  not- 
withstanding the  legal  title  was  in  C." 

The  rule  that  actions  must  be  prosecuted 
In  the  name  of  the  real  party  in  interest  has 
always  been  the  rule  in  equitable  actions, 
aa  distinguished  from  actions  at  law,  and  the 
statutory  enactment  is  nothing  more  than 
that  which  has  always  prevailed  in  equity. 
Qroix  V.  Jfidy,  24  W.  Va.  2B8 ;  K^am  v. 
Sayrt,  80  W.  Va.  198 ;  1  Van  Santv.  Eq.  PI. 

7a, 

Under  the  old  iiractlce,  when  law  and 
equity  were  administered  by  different  tri, 
bunafa,  the  rule  respecting  parties  in  court! 
of  law  differed  from  those  in  courta  of  equity. 
The  blending  of  the  jurisdiction  made  il 
necessary  to  revise  those  rules  to  some  extent. 
In  doing  so  the  Legislature  hod  this  purpose 
In  view ;  to  do  away  with  the  artificial  dis- 
tinctions existing  in  courts  of  law,  and  tc 
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in  court  Hs  such,  knowing  that  the  true  rulo 
had  always  prevailed  in  tne  courts  of  equity, 
that  he  who  had  the  rieht  was  the  person  t» 
)ursue  the  remedy.  We  have  adopted  that 
ly  enacting  section  8036,  and  It  seems  to  na 
00  plain  for  misconception.  In  construing 
statutes  we  must  consider  the  sections  to- 
gether, and  that  interpretation  should  be 
placed  upon  the  language  which  will  give 
each  and  every  section  oi  the  Act  its  proper 
effect,  and  which  at  least  will  make  it  com- 

Satible  with  common  sense  and  the  plaib 
ictates  of  juatice.  Maynard  v.  JTeuman,  1 
Nev.  371 ;  Bi  partt  SMmAau«r,  14  Nev. 
368. 

Champerty  and  maintenance  were  defined 
as  offenses  in  vei^  early  stages  of  the  English 
law.  The  English  doctrine  of  niaintenancs 
arose  from  causes  peculiar  to  the  state  of  so- 
ciety in  which  it  was  eatabliahed.  It  was  a 
principle  of  the  common  law  that  a  right  of 
action  could  not  be  transferred  by  bim  who 
had  the  right.  When  we  seek  the  reason  of 
this  rule,  we  And  it  was  an  apprehension  that 
justice  would  fall,  and  oppression  would 
follow,  if  the  right  of  action  might  be  aa- 
signed.  In  early  timea  this  rule  concerning 
rights  of  action  was  rigorously  enforced,  but 
this  rigor  has,  however,  been  relaxed.  The 
apprehension  that  justice  would  1>e  trodden 
down  if  property  In  action  should  be  t 
ferred  Is  no  longer  entertained,  and  the 
mon-iaw  rule  now  serves  only  to  give  form 
to  some  legal  principles.  The  Statute  i  ' 
Limitations,  Statute  of  Frauds,  and  the  gl< 
ing  of  costs  against  the  unsucccessful  party, 
have  ail  taken  place  since  the  Idw  of  Main- 
tenance was  enu^ted  ;  and  all  these  have  cou' 
tribut«d  to  prevent  groundless  and  veiatioua- 
litigation.  In  States  where  the  common-law 
rule  still  prevails,  the  lav«  concemina  main- 
tenance are  still  la  force,  and  they  aJl  hold 
that  a  right  of  action  may  be  transferred  to 
a  purchaser  for  a  valuable  consideration 
with  complete  efllect.  But  we  fail  to  find, 
in  any  decided  cases,  where  a  party  has  been 
permitted  to  maintain  an  action  in  his  own 
name  where  he  had  no  Intereat  whatever  in 
the  result  of  the  suit.  We  have  no  statuttt 
concerning  champerty  and  maintenance  in 
this  State.  Section  8031,  Oen.  6Ut.  Nev., 
reads :  "  The  common  law  of  England,  so  far 
as  it  Is  not  repugnant  to,  or  In  conflict  with, 
the  Constitution  and  laws  of  the  United 
States,  or  the  Constitution  and  laws  of  thla 
State,  shall  t»  the  rule  of  decision  In  all  th* 
courts  of  this  State." 

This  court  bos  held  In  a  number  of  CMM 
that  the  English  statutes  in  force  at  the  data 
of  the  Declaration  of  American  Independenoa, 
in  so  far  as  they  were  applicable  to  our  situ- 
ation, are  a  part  of  the  common  law  which 
we  have  adopted.  Why  are  not  champertous 
contracts  void  in  this  State!  True,  ttey  ore 
not  so  declared  by  statute,  bat  they  were  so 
at  common  law,  and  the  common  law  of 
England  has  been  recognized  as  part  of  our 
system.  Its  principles  being  the  rule  of  our 
decisiuns,  except  as  modified  by  statute.  Of 
course,  these  principles  must  be  applicable 
to  the  nature  of  our  Institutions,  and  to  the 
genius  of  our  form  of  government;  to  our 
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wants,  bablta  and  necesltleB.  In  a  number 
of  St*Ua  Uiey  bave  no  Btatutaa  against  cham- 
perty or  maintenance,  yet  the  courta  of  last 
toort  bold  Uwt  the  common  law  on  these 
subjects  prevails.  The  modem  decisions  of 
the  courts  of  the  United  States  and  England 
make  a  distinction, which  before  preTailed  in 
the  rules  of  the  common  law,  between  maln- 
tenance  which  la  innocent  and  that  which  1h 
unlawful.  To  maintain  the  suit  of  another 
is  now,  and  always  has  been,  held  to  be  un- 
lawful, unlees  the  person  maintaining  bas 
some  iDtereat  In  the  lubject  of  the  suit,  or 
unless  he  la  connected  with  the  assignor  by 
ties  of  consanguinity  or  affinity.  Landlord 
and  tenant,  eiecuton,  administrators,  trus- 
tees of  an  express  trust,  the  exercise  of  legal 
profession  by  an  attorney  and  acta  of  charity 
to  the  poor,  are  all  cases  in  which  It  is  not 
unlawful  to  give  aid  in  the  conduct  of  a  suit 
before  a  couit  of  justice. 
The  reason  of  the  rule,  aa  applied  to  cham- 
perty and  maintenance,  with  US.  ll  to  pre- 
— t  litigation  and  the  prosecution  of  doubt- 


ful claims  bv  strangers  to  them.  If  the 
owner  is  not  dispoeed  to  attempt  the  enforce- 
ment of  a  doubUul  claim,  public  policy  re- 


Siresthatbe  should  not  be  allowed  lA  trans- 
his  right  to  another  party  for  the  purpose 
of  prosecution,  thereby  encouraging  strife 
and  litigation.  It  has  therefore  been  deemed 
beneQcial  to  the  public  interest  to  prohibit  a 
transaction  such  aa  ia  attempted  in  this  case. 


with  the  tinderalanding  that  it  was 

convey  any  interest  in  or  title  to  the  property 
wliaterer,  but  merely  for  the  purpose  of  al- 
lowing HiB-  Gruber  to  maintain  this  action 
in  her  own  name,  for  the  benefit  of  Pollard, 
to  set  aside  a  deed  made  by  Pol  lard  to  Hunck- 
ton,  and  which  Pollard  claimed  bad  been 
obtained  by  fraud.  Therefore,  Mrs.  Gruber 
is  not  the  real  party  in  interest,  within  the 
meaning  of  the  Statute,  and  places  the  parties 
within  the  rule  of  law  ttiat  the  assignment 
of  a  bare  ri^ht  to  file  a  bill  in  equity  for 
fraud  committed  upon  the  assignor  will  be 
held  void  as  being  against  public  policy; 
and  such  an  aseigameat  cannot  be  maintained 
In  either  a  court  of  law  or  equity,  nor  can 
a  trust  be  created  In  such  an  Bssignment. 

In  1  Perry,  Trusts,  §  69.  he  says:  "The 
mere  right  to  file  a  blU  in  equity  for  a  fraud 
committed  upon  the  assignor,  or  to  sue  for  a 
tort,  cannot  be  assigned,  and  a  trust  created 
in  such  rights." 

Bigelow,  Fraud.  214,  says:  "A  right  of 
actirin  for  fraud  cannot  be  conveyed  at  law 
or  in  equity.  Equity  will  not  enforce  the 
demand  of  an  assienee  or  a  grantee  of  a  right 
to  sue  for  fraud  when  the  action  is  confiaed 
to  that  wrong." 

a  story,  Eq.  Jur.  §  1040A,  says:  "So 
an  assignment  of  a  baro  right  to  file  a  bill 
in  equity  for  a  fraud  committed  .upon  the 
aesisnor  will  be  held  void,  as  contrary  Ui 
public  policy,  and  as  savoring  of  the  cliar- 
acter  of  maintenance."  To  the  same  effect 
are  Ryail  v.  BokU*.  2  Lead.  Gas.  Eq.  ■830 : 
8  Pom.  Eq.  Jur.  g  1276 ;  Adams.  Eq.  Tth 
Am.  ed.  "57 ;  1  Pars.  Cont.  236 ;  1  Am.  & 
Eng.  Cyclop.  Law,  833.  title  AMtifnmmi* ; 
•  UB.A. 


Dat/tm  V.  Fitrga,  46  Mich.  IBS;  DtMntenr. 

Seaver,  um<:li.  eSii; Bruihv.  Swat,  SSHicfa. 
674 ;  MoTTU  v.  MorrU.  5  Mich.  181 ;  Owwfl 
V.  B>tUn:  Walk.  Ch.  855:  Mart/u^t.  llaoM, 
la  Ga.  66;  Morrurm  v.  Deaderiet,  10  Humph. 
S44 ;  arniUi  v.  Earrit,  48  Mo.  6C7 :  JfUieauJcM 
d)  M.  B.  Oo.  V.  MUvmvkee  &  W.  S.  Ob.  30 
Wia.  188 ;  Oroeker  v.  SeOangte.  6  Wis.  64fi. 

In  Pomeroy'a  Remedies  and  Remedial 
Rights,  g  158,  be  says:  "The  following  are 
illustrations  of  personal  interests  or  rights 
which  cannot  be  assigned :  .  .  .  the  right 
of  a  grantor  to  avoia  his  conveyance  on  tha 
ground  of  fraud." 

In  the  case  of  Jonet  v.  Baieoek,  Ifi  Mo.  App. 
ISO,  Thompson,  J.,  in  delivering;  the  opinion 
of  Uifl  court,  said :  "  We  eball  aSirm  the  judg- 
ment in  this  case  upon  the  sole  ground  that 
the  bare  right  to  complain  of  a  fraud  ll  not 
a  vendible  commodity.  'It  has  always  been 
held,'  aaid  Bliss,  J.,  'that  the  assignment  of 

bare  right  to  file  a  bill  in  equity  for  fraud 


p°;s 


upon  the  assignor  ia  void,  sa  against  public 
-ilW.'  Smtth  T.  Barrit,  48  Mo.  657,  fi63. 
"Tne  case  charged,  in  substance,  is  that 
Frances  J.  Jones  and  Richard  B.  Jones,  her 
husband,  had  made  certain  conveyances  in 
trust  to  the  defendant,  Leicester  Babcock, 
to  secure  certain  debts ;  that  Babcock,  In  1874, 
secretly  purchased  the  notes  thereby  secured, 
advertised  the  property  for  sale,  sold  the 
same  as  trustee,  ana  caused  it  to  hie  bid  in  in 
the  name  of  the  ealui  que  tnul,  but  really 
for  himself ;  that  this  fraud  was  not  dis- 
covered until  March,  1880  ;'and  that  in  May, 
-  "■"■   Frances  J.  Jones  and  Richard  8.  Jones 


these  deeds  of  trust  to  this  plaintiff.  What 
did  this  quitclaim  deed  convey  to  this  plain- 
tiff tteyond  the  bare  right  to  prosecute  a  suit 
in  equity  to  set  aside  a  trustee's  sale  on  tb* 

E round  of  fraud.  That  was  all  the  Krantors 
ad  to  convey ;  and,  while  they  could  have 
asserted  such  a  right  themselves,  they  could 
not  assign  it  to  another.  .  .  Here  no 
title  has  passed,  but  thetrustce'ssaleiuques- 
tion  was  not  void  in  the  sense  that  no  title 
passed  to  the  purchaser.  It  was  merely  void- 
able at  the  election  of  the  parties  prejudiced 
thereby." 

Id  the  case  of  J(mf  t.  BiU,  S  Bush,  696, 
the  court  said:  "It  ia  a  general  rule,  to 
which  we  can  see  nothing  in  this  case  con- 
stituting an  exception,  that  a  contract  or  con- 
veyance will  not  be  set  aside  for  actual  or 
constructive  fraud  except  at  the  option  of  the 
party  defrauded."  Ana  to  the  same  eSectare 
the  cases  of  ^jien  V.  i/«uw((,  IS  Me.  286i7V>^ 
V,  Matthaet.  10  Fed,  Rep.  610;  jV'ortun  v. 
TuttU.  eo  111.  134. 

In  LimTiatton  v.  Fn-u  Iron  Ch.,  9  Paige, 
8Q8,  2  N.  Y.  Ch.  L.  ed.  958,  it  is  said  :  'The 
complainant  cannot  recover  upon  the  bill  In 
its  present  shape.  "Although  the  conveyance 
of  the  land  was  obtained  by  a  fraudulent 
misrepresentation  It  was  not  void.  It  was 
only  voidable  at  the  election  of  the  vendor. 
And  the  defendants,  or  some  of  tliem,  were 
in  the  actual  piis.'iession  of  the  premises, 
claiming  title  to  the  same  under  their  deed, 
at  the  time  of  the  conveyance  to  the  com- 
plainant.   The  legal  Ihl'v   Ui  this  property 
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could  not  pass  to  the  complaf  mint  under  that 
coDvejaoce,  while  it  was  tbua  held  Mtversel  7. 
If  Jolm  LiviDgBtoD  was  Btill  living,  he 
would  be  a  necessorj  partj'  to  1  bill  to  le- 
wind  the  sale  on  the  ground  of  fraud.* 

In  Protier  v.  Eimondt,  1  Tounge  &  0. 
Excli.  496,  L(/rd  Qhuf  Saroit  Abinger  said : 
"The  remaining  cause  of  demuner,  namelT, 
that  the  plaimiHH  have  no  right  to  equitable 
relief,  raleea  an  Important  and  curious  ques- 
tion, which  is  this :  whether  or  not  parties 
who  either  became  purchaaen  for  a  valuable 
consideration,  or  who  take  an  assignment  in 
truBt  of  a  mere  naked  right  to  file  a  bill  In 
equit7,  ihall  be  entitled  to  becoms  plaiutiffa 
in  equity  in  respect  of  the  title  so  acquired. 
Now,  In  the  course  of  tbe  argument,  it  was 
urged  that  an  equitable,  as  well  as  a  legal, 
interest  maj  be  the  subject  of  convejanM, 
and  that  the  assignee  of  a  chose  Id  action  may 
file  a  bill  in  equity  to  recover  it,  though  he 
cannot  proceed  at  law  for  that  purpose.  But, 
where  an  equitable  Interest  is  assigned,  It 
appears  to  me  that,  in  order  to  give  the  as- 
signee a  iceut^andi  In  a  court  of  equity,  the 
party  assigning  that  right  must  have  some 
substantial  possession,  some  capability  of 
personal  enjoyment,  and  not  a  mere  naked 
right  to  overset  a  legal  instrument.  .  .  . 
Id  the  present  case,  It  is  impossible  that  t^e 
assignee  can  obtain  any  benefit  from  his  se- 
curity except  through  the  medium  of  the 
court.  He  purchases  nothing  but  a  hostile 
right  to  bring  parties  Into  a  court  of  equity 
as  defendants  to  a  bill  filed  for  the  purpose 
of  obtaining  tbe  fruits  of  his  purchase.  .  .  . 
What  is  this  but  the  purchase  of  a  mere  right 
to  recoverf  It  is  a  rule,  not  of  our  law 
alone,  but  of  that  of  all  countries,  that  the 
mere  right  of  purchase  shall  not  give  a 
man  a  right  to  legal  remedies.  The  contrary 
doctrine  IS  nowhere  tolerated,  and  Is  against 
good  policy.  .  .  .  There  are  many  cases 
where  the  acta  charged  may  not  amount  pre- 
oisely  to  maintenance  or  champerty,  vet  of 
whlui,  upon  general  principles,  and  by  an- 
alogy, to  such  acts,  a  court  of  equitr  will 
discourage  the  practice,"  This  decision  has 
never  been  reversed ;  bnt,  upon  the  contratr, 
whenever  the  question  has  been  raised  on  the 
right  of  the  assignee  to  sue  In  his  own  name, 
to  set  aside  a  conveyance  obtained  bv  fraud, 
when  he  was  not  the  real  party  In  interest, 
hli  application  has  been  denied.  3  Spence, 
Bq.  Jur.  867 ;  Ds  SbglUon  v.  Mrnie]/,  L.  R.  S 
Ch.  App.  164 ;    SiU  v.   Bet/It,    L.  B.  4  Eq. 

aes. 

Id  decldinfl:  thli  case  In  the  court  below, 
tbe  Judge  said :  "  I  am  still  of  the  opinion, 
under  the  principles  stated  in  the  cases  of 
MeMaJumy.  AUen,  8S  N.  Y.  US;  OroAomv. 
La  Orott  AM.  R.  Go.,  103  U.  B.  14S  [26  L. 
ed.  106],  and  Diekintm  v.  BurrOi,  L.  R.  1 
Bq.  887, — that,  where  not  only  the  right  to 
bring  Uia  action  is  assigned,  but  alto  ~~  '~ 


ntatntain  the  action."  We  cannotagree  with 
tbe  learned  Judge  who  presided  at  tbe  trial 
of  this  cans^  that  "all  interest  In  the  prop- 
erty was  convered  to  tbe  assignee.'  All  thai 
was  tranaferrea  was  the  mere  rlebt  to  com- 
mencs  and  maintain  tbla  action  In  the  name . 
9L.IC.A. 


of  Hn.  Oruber;  and,  upon  the  lennlnation 
of  the  suit,  she  was  not  only  to  redeed  to 
him  a  portion  of  the  property  recovered,  but 
the  entire  portion  as  represented  by  tbe  Poll- 
ard interest. 

The  case  of  McMailuni.  v.  AlUn  has  no  ap- 
plication  to  this  case  whatever.  In  that  case 
Alien  was  the  agent  and  attorney  of  Harri- 
son. Allen  knewthat  hie  client  was  in  debt, 
and,  BO  knowing,  Induced  Harrison,  by  f  raud< 
ulent  representations,  to  convey  to  him  his 
interest  In  bis  mother's  estate.  Harrison, 
being  ignorant  of  the  fraud  practiced  upon 
him,  made  a  general  aasignment  for  the  Mn- 
eflt  of  his  creditoia  of  ail  his  property  and 
rights  of  action,  with  full  power  to  sue  for 
and  collect  the  same.  The  assignee  filed  a 
bill  to  set  aside  the  conveyance  to  the  agent. 
It  cannot  control  the  present  case,  beausa 
the  assignment  and  conveyance  were  made 
for  the  benefit  of  the  creditors  of  Harrison, 
with  full  power  to  sue  for  their  benefit, 
whi(^  made  them  the  parties  beneficial  ly  in- 
terested ;  and  they  were  the  real  parties  in 
interest  when  they  were  trying  to  secure  tiieir 
own  Just  demands.  It  Isan  elementary  prin- 
ciple of  law  that  all  the  property  which  a 
debtor  has  shall  be  responsible  for  his  debts. 
Therefore,  when  Harrison  sold  the  property 
to  Allen,  the  creditors  had  such  an  Interest 
In  the  property  as  would  entitle  them  to 
maintain  an  action  In  thelrown  names,  under 
tbe  Statute  of  Frauds,  to  set  aside  the  con- 
veyance to  Allen,  without  any  assignment 
from  Harrison  whatever. 

The  case  of  Graham  r.  La  OroMt  A  M.  S. 
Oa.  supports  the  views  we  have  enreaeed  In 
this  opinion,  and  approves  the  decision  in 
the  case  of  Proum-  v.  Edmondt,  and  dnwe  the 
distinction  between  that  case  and  tlie  cases  of 
MeMahon  v.  AUen  and  Diekinion  v.  Burrell, 
and  a  number  of  other  cases.  The  supreme 
court  also  approve*  of  the  opinions  tendered 
in  the  cases  of  OreelMr  t.  Beitangee,  6  Wis. 
MS,  and  in  MUaavkee  £M.  B.  0».  v.  JfiltMU- 
kMdW.R  Go.,  30  Wis.  188,  brsaylng:  "A 
deed  obtained  from  the  grantw  tnrough  Iraud- 
ulent  representations  made  by  the  grantee  is 
not  voi<f  but  voidable  only  at  the  election 
of  the  grantor,  and  that  the  conveyance  of 
tbe  same  land  by  the  grantor  to  another  per- 
son is  not  ttie  exercise  of  euch  election,  and 
does  not  avoid  the  former  deed ;  that.  In  or- 
der to  avoid  such  former  deed,  some  proceed- 
ing must  be  had  by  the  grantor  to  which 
the  grantee  is  a  party  ;  and  that  a  subsequent 
puruiaser  from  the  grantor  cannot  set  un  the 
alleged  fraud  of  the  first  grantee  to  oefeat 
bis  title,— the  court  holding  tiiat  tbe  right 
of  a  vendor  to  avoid  a  sale  or  deed  on  the 
ground  of  fraud  practiced  by  the  vendee  ia 
not  a  right  or  interest  capable  of  sale  and 
transfer,  so  as  to  enable  a  subsequent  vendee 
of  such  right,  for  such  cause,  to  attack  the 
title  of  the  first  vendee;  that  it  is  a  mere 
personal  right,  incapable  of  sale  or  transfer. 
.  .  .  In  oUier  words,  is  this  mere  right 
to  litigate  the  question,  and  to  set  aside  the 
deed  or  release  on  account  of  fraud  practiced 
upon  the  assignor,  a  subject  of  aasignmeDt 
and  transferT  And  will  a  court  of  equity  . 
allow  the  assignee  to  stand  in  the  shoes  of 
the  assignor  In  respect  to  the  remedies?" 
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Hie  cnnrt  held  that  tlw  ftwlgnee  could  not 
Butntain  the  action  In  hia  o^n  name. 

In  the  present  CSM,  at  the  time  Pollard 
made  the  deed  to  Mn.  Oruber,  he  had  no 
title  to  convey,  Pollard  having  prior  thereto 
conveyed  all  hla  right,  title  and  Interest  Id 
and  to  the  mining  claim  to  HunckCon,  and 

S laced  bim  in  pouession  of  the  Bsme.  Eia 
ecd  to  Hunckton  'waa  not  void,  but  merely 
voidable,  and  waa  a  valid  deed,  aa  between 
the  parties,  until  auch  time  aa  PoHard  should 
have  instituted  proper  proceedings  to  have 
the  same  aet  aaiae  on  tne  ground  of  fraud 
perpetrated  upon  him  bTMuncfcton.  It  can- 
not be  disputed  that,  if  an  Innocent  party 
had  purchased  from  Munckton,  before  these 

[iroceedings  had  been  commenced,  not  know- 
ng  of  tbe  fraud, — if  a  fraud  had  been  per- 
petnted, — he  would  hold  the  legal  title  to 
Me  propertf.  aa  against  Pollard. 

Tne  case  of  Dickiaion  v.  Burrell  Is  not  In 
conflict  vith  that  of  Prouer  v.  Ednumdi.  In 
decldingthatcase,  i;onjRomi11ysald:  "The 
demarrer  la  mainly  supported  on  the  case  of 
nwM«r  T.  JSUm^niH,  which  was  decided,  after 
loag  deliberation,  by  Lord  Abinger ;  but  I 
■m  of  opinion  that  the  case  before  me  does 
not  fall  within  the  rule  established  by  that 
deciaioD."  His  lordship  then  said  :  "If  James 
Dickinson  had  thought  &t,  after  tbe  sale  \a 
Edens,  ...  to  sell  the  same  property 
to  A.  B.,  saying  that  the  previous  sale  was 
a  fmuduleut  one,  and  that,  though  he  him- 
self would  not  take  any  atepa  to  aet  it  aside, 
if  A.  B.  thought  flt  to  do  so  he  might,  and 
that  be  would  sell   all  his  interest  in  the 

Eropertv  to  A.  B.  for  a  sum  of  money  then 
Doa  floe  agreed  on.  In  such  a  case,  in  my 
opinion,  A.  B.  could  have  maintained  this 
suit.  ...  I  think  that  tbe  distinction 
Ijetween  the  conveyance  of  the  property  itself 
and  the  conveyance  of  a  mere  right  to  sue, 
or  what  in  lubatance  is  a  right  to  sue,  .  .  . 
has  been  adopted  and  approved  In  many  other 
coaea ;  and  it  is,  I  think,  founded  In  reason 
and  good  sense.  I  am  therefore  of  opinion 
that,  if  tbe  present  plaintifTs  had  eiven 
valuable  consideration  for  the  execution  of 
the  indenture,  .  .  .  they  would  have 
been  entitled  to  maintain  this  suit.  .     . 

It  la  contended  that  in  a  case  of  this  descrip- 
tkm  the  fact  that  the  conveyance  la  volun- 


jonveyed, 

I,  and  that  Id  fact  the  voluntarr  c 
"lie,  and  for 


■hown  hereafter,  in  the  progress 
but  on  thia  demurrer,  where  I  am  bound  to 
take  the  allegatlona  as  true,  I  cannot  enter- 
tain any  such  suspicion.  I  am  bound  by 
the  allegations  in  tiie  bill,  whlcli  I  must  aa- 
■nme  to  M  true ;  and,  that  belne  so,  the  right 
to  atM  ia.  In  my  opinion.  Incidental  to  the 
interest  conveyed  to  the  plaintiBa,  uid  the 
demuirer  moat  ba  overruled.'  Tbe  opinion 
doei  not  tmly  approve  of  the  rule  laid  down 
in  Amwt  v.  JSmradi^  but  also  decldea  that, 
irttere  the  property  Is  conveyed  for  the  pui- 
poM,  meiely,  of  maintaining  a  nilt  In  the . 
SL.R.A. 


name  of  tbe  assignee.  It  will  not  be  per* 
mitted ;  for  the  judge  aays,  if  there  la  any 
secret  understanding  or  subordinate  agree- 
ment, by  which  the  property,  when  recov- 
ered, Is  to  be  reconveyed  or  to  be  discharged 
from  tbe  trusts,  and  that  In  fact  the  volun- 
tary conveyance  is  made  only  colorable,  and 
for  tbe  purpose  of  instituting  or  maintaining 
such  a  auit  aa  the  present,  this  may  possibly 
be  shown  hereafter,  in  Uie  pt«f;TeBs  of  the 
cause, — intimating  that,  if  such  a  state  of 
facta  were  shown  upon  the  trial  of  the  cause, 
Uie  bill  would  be  dismisaed,  but  upon  tbe 
demurrer  he  could  not  Inquire  Into  the  facta 
of  the  case ;  and  the  demurrer  was  overruled. 

In  the  present  case,  we  have  the  written 
agreement  of  the  parties,  as  well  as  the  tw- 
timony  of  Pollard,  as  to  the  underetanding 
between  themselves,  that  tbe  property  was 
to  be  reconveyed  to  him  upon  the  temiina* 
tion  of  Uie  suit.  Bee  also  Traer  v.  Clewt, 
IIG  IT.  8.  6Se  [29  L.  ed.  470],  where  it  la 
beUl  that  Ibe  mere  ri^ht  to  file  a  bill  in  e<L|Ulty 
for  a  fraud  committed  upon  the  assizor 
will  be  void,  as  contrary  to  public  policy. 
Tbe  mere  fact  that  Mrs.  Gruber  and  Pollard 
are  tenants  in  common  does  not  change  the 
principle  of  tbis  rule.  They  are  strangera 
to  one  another  in  so  far  aa  their  titles  are 
concerned.  One  could  sue  without  the  other's 
consent,  or  sell  her  or  his  share  to  whom  they 
pleased,  and  for  whatever  price  they  saw  fit 
to  flz  upon  it.  In  fact,  they  are  independ- 
ent of  each  other,  and  may  deal  with  each 
other  In  the  same  manner  as  owners  of  sepa- 
rate property. 

Theasaifnunent  to,  Mrs.  Orubra-of  theFoll- 
ard  interest  being  for  the  aole  purpose  of 
having  ber  maintain  this  action  In  her  own 
name,  she  is  not  the  real  party  to  Interest, 
and  to  allow  her  to  prosecute  Uiis  suit  as  to 
the  Pollard   interest  would   be  contrary   to 

fublic  policy.  The  court,  therefore,  erred 
1  holding  that  Mrs.  Oruber  could  maintain 
this  suit  as  to  the  Pollard  interest.  The 
bill  muat  be  dismissed  as  to  big  Interest 
The  next  inquiry,  is  aa  to  the  character  of 
tbe  evidence  that  Is  requisite  to  establish 
fraud.  A  party  alleging  fraud  must  clearly 
and  distinctlT  prove  the  fraud  as  alleged. 
If  the  fraud  la  not  proved  as  alleged,  relief 
cannot  be  bad,  although  tbe  party  against 
whom  relief  la  sought  may  not  have  been  per- 
fectl  V  clear  In  his  dealings ;  for  fraud  will 
not  De  carried,  by  way  of  relief,  one  tittle 
beyond  the  manner  in  which  it  Is  proven. 
Tbe  rules  of  evidence  are  the  same  in  equity 
as  at  law ;  and  wben  certain  facta,  as  proved, 
imt  to  a  fraud,  1>  a  question  for  the 
court  But  the  court  is  not  justified  In  find- 
ing such  facts  upon  any  less  or  different 
kind  of  proof  Iban  would  be  required  to  sat- 
isfy a  jury,  for  the  law  in  no- case  will  pre- 
sume naud.  Tbe  presumption  Is  always  In 
favor  of  innocence,  and  not  of  guilt.  In  no 
doubtful  matters  shonld  the  court  lean  to  the 
concluaioD  that  a  fraud  had  been  oommlttadi 
oat  ahould  It  be  aaaumed  on  doubtful  evi- 
dence. The  facta  sufficient  to  establlab  a 
fraud  should  be  clear  and  convincing.  Cir- 
cumstances of  mere  suspicion  will  not  warrant 
the  court  in  coming  to  the  conclusion  that  a 
fraud  has  been  committed.    W«  do  not  wish 
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to  be  undentood  u  boldlng  that,  in  order  to 
Mtabllab  fraud,  it  requires  direct  or  positive 
proof ;  for  in  matters  that  regard  tbe  conduct 
of  men  tbe  certalotj  of  matbematlcal  demon- 
stration cannot  be  expected  or  required,  and 
much  of  human  knowledge  on  all  subjects 
maj  be  Inferred  from  facta  that  are  eatab- 
liahed.  Care  sliould  be  taken,  liowever,  not 
to  draw  conclualrati  lustily  from  premises 
that  will  not  wanant  it ;  but,  if  the  facts  es- 
tabilBbed  afford  a  eufflcient  and  reasonable 
■round  for  drawing  the  InfereDces  of  fraud, 
Uie  conclusion  to  which  tbe  proof  tends  muBt, 
in  the  absence  of  contradiction,  be  adopted. 
The  motives  with  which  an  act  is  done  ma; 
be,  and  often  are,  ascertained  and  deter- 
mined by  circumstances  connected  with  the 
transaction.  Various  facteand  circumstacccs 
evince  sometlmea,  with  unerring  certainty, 
the  hidden  purpoees  of  the  mind.  Therefore, 
fraud  may  be  shown  by  circumstances.  But 
when  the  evidence,  whether  It  be  direct  or 
ctrcumstabtia].  Is  so  strong  an  to  produce  con- 
Tiction  in  the  mind  of  the  judge  of  the  truth 
of  the  charge,  it  will  besufflcient.  This  we 
take  to  be  the  extent  of  the  rule  that  fraud 
muBt  be  proved.  But  this  does  not  authorize 
the  finding  of  fraud  on  less  than  a  prepon- 
derance of  the  evidence,  taken  aa  a  whole ; 
for  it  Is  difficult  to  see  how  any  disputed 
question  of  fact  can  be  found  except  by  the 

K eater  weight  of  evidence.  The  difference 
the  weight  mar  be  alight,  but,  unleaa  it 
preponderates  on  tne  side  of  the  plaintiff,  the 
matter  In  dispute  cannot  be  said  to  be  proved  ; 
and  this  rule  is  adhered  to  more  strictly  In 
actions  of  this  character  than  in  any  other 
claos  of  civil  casea,  for  It  is  aaid  that  while 
the  law  abboTB  fraud,  it  Is  also  unwilling  to 
impute  It  on  alight  and  trivial  evidence,  and 
thenby  cast  an  unjuat  reproach  upon  the  char- 
acter of  parties.  What  amount  or  weight 
of  evidence  ii  sufScient  proof  of  a  fraud  la 
not  a  matter  of  legal  definition.  The  proof, 
however,  must  be  sattsfactory.  It  ^ould  be 
■o  strong  and  cogent  as  to  satlafy  tbe  mind 
and  conscience  of  a  common  man,  and  so  to 
convince  him  that  he  would  venture  to  act 
upon  that  conviction  in  matters  of  the  highest 
concern  and  Importance  to  his  own  interest. 
It  need  not  possess  such  a  degree  of  force  as 
to  be  irresistible,  but  there  must  be  evidence 
of  tangible  facta  from  which  a  legitimate  in- 
ference of  fraud  may  be  diawn.  Aa  an  alle- 
gation of  fraud  is  against  the  presumption 
of  honesty,  It  requires  stronger  proof  than  if 


(ng  state  of  facts :  Neighley  was  the  foreman 
of  the  mine,  and  bad  control  of  the  same. 
Oest  was  at  the  mine  every  dav  or  two. 
Pollard  cmahed  the  ore  at  his  mill,  kept  the 
books  and  accounts,  paid  the  men  and  waa 
the  Buperlntendeot,  in  so  far  as  it  was  nec- 
essary to  have  one.  The  Bay  Bros.,  who 
were  acting  as  agents  for  Ura.  Qruber,  bad 
Qm  contract  for  the  hauling  of  the  ore  to  the 
mill  forreductloD.and  were  at  the  mlneeverv 
day  or  two  to  haul  the  ore  away.  A  rich 
body  of  ore  was  discovered  in  the  mine  on  or 
about  the  aSd  day  of  November,  1B87.  Tbe 
■nan  employed  in  tbe  mine,  and  who  made 
this  discovery,  went  to  Oest's  bouse,  called 
9L.It.  A. 


bim  out  of  bed,  and  infonncd  him  of  the  de- 
velopment In  the  mine.  Neighley.  on  hia 
return  to  tbe  mine  In  the  morning,  found  the 

apect  In  the  blacksmith  shop  which  had 
left  there,  and  Immediately  proceeded 
to  seek  from  whence  it  came,  and  found  the 
place.  Neighley  then  notified  Oest  and 
Munckton  of  the  discovery.  Baker  was  also 
notified  of  the  atrike,  and  was  taken  into  tbe 
mine  by  Neighley,  and  permitted  to  examine 
the  place  from  which  the  rich  quartz  came ; 
and  Neighley  took  sainplea  of  the  ore,  and 
proepecI«d  them  for  ^ker'a  benefit.  Im- 
mediately afl«r  the  discovery  In  the  mine 
and  the  examination  aa  made  by  Baker, 
Munckton  proceeded  to  negotiate  for  the  pur- 
chase of  Kn.  Oniber's  Interest  in  the  mine. 
The  place  from  whence  the  rich  quartz  came 
waa  concealed  by  dlrectlona  of  Neighley,  ao 
that,  If  an  owner  had  gone  into  tbe  mine,  he 
could  not  have  found  the  place  from  which 
the  rich  ore  came,  with  ordinary  diligence, 
without  someone  who  was  aware  of  the  cover- 
ing up  bad  pointed  It  out  to  him.  Munck- 
ton had  been,  and  waa  being,  informed  every 
day  or  two  as  to  the  condition  of  the  mine, 
from  the  time  of  the  discovery  until  he  bad 
purchased  the  Omber  Interest,  by  Neighley 
and  others  employed  In  the  mine,  ana  waa 
also  notified  by  Neighley  that  the  place  from 
whence  Che  rich  rock  came  was  covered  up  so 
that  it  would  not  do  the  owners  any  good  if 
they  did  go  into  the  mine ;  and,  although 
the  agent  of  Hra.  Oruber  was  at  the  mine 
nearly  every  day,  and  did  ask  Nelghlev  every 
day,  during  the  negotiations,  aa  to  tne  ctm- 
dition  of  the  mine,  he  was  informed  that 
there  was  no  Improvement  in  the  ore  body  or 
the  mine.  And  this  fraud  and  deception  were 
kept  up  from  tbe  date  of  the  discovery  until 
Munckton  had  received  his  deed  for  tbe  prop- 
erty. Although  the  evidence  Is  conflicting, 
yet  tbe  preponderance  of  the  evidence  la  in 
favor  01  His.  Qruber's  claim.  Munckton, 
knowing  Oiat  Neighley  waa  perpetrating  a 
fraud  upon  Mra.  Oruber,  cannot  be  per- 
mitted to  avail  himself  of  the  benefits  thereof. 
He,  knowing  what  Neighley  was  doing,  be- 
came a  party  to  the  fraud ;  and  in  actions  of 
this  nature  tbe  true  measure  of  damages  are 
the  profits  derived  from  tbe  property  while 
In  the  possession  of  the  purchaser.  The 
facts  in  thie  case  support  the  judgment  as  to 
tike  Oruber  Interest. 

TAtJv^mmtcf  lite  court  vOtbe  that  IhinA- 
Ion  and  Baker  uaU  rteonMg  to  Mr*.  CaavtiM 
Qrvber  vne-fourtA  interttt  in  tht  Oeit  mitw, 
and  tht  taid  Jfunatton  and  Baker  pan  to  Mrt. 
Oruber  Ua  turn  of  $11,000;  t/iai  the  aeHonfir 
the  Fbllard  intfnet  be  diemiteed;  and  that  th 
<ipp«Banti  have  Jvdement  for  their  eott*  on  ap- 

HftwlMT.  CA.  /.,  concurring: 

The  right  of  Mn.  Omber  to  maintain  this 
action  In  her  own  name  for  the  one-quartei 
Interest  deeded  to  her  by  Pollard  ia  the  only 
qoestion  upon  which  there  la  any  differenos 
of  opinion  among  tba  members  otthla  court. 
The  terma  of  the  agreement  executed  OOB- 
temporaneously  with  the  deed  clearly  sbow 
that  there  was  no  absolute  sale,  no  convey- 
ance of  the  property,  nor  of   any    Intend 
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therein.  Mrs.  Grubor  acquired  no  right, 
title  or  loterest  In  or  to  tbe  one-qiuuter  in- 
terest of  Pollard  In  the  Oeat  mine  bj  the 
-deed,  or  In  the  trulta  of  the  litigation,  bo 
far  ai  that  interest  U  concerned.  All  that 
iTBS  conveyed  to  her,  or  that  was  intended  to 
be  convejed,  was  the  mere  naked  right  to 
sue  In  her  own  name  for  the  sole  benefit  of 
Pollard.  There  are  aome  Tery  respectable 
authorities  which  maintain  the  doctrine  that 
the  light  to  bring  an  action  to  cancel  a  deed 
for  fraud  cannot  be  conveyed  or  assigned  even 
to  a  purchaser  for  value.  Other — more  nu- 
merous and  better  considered— cases  declare 
that  the  party  who  has  been  defrauded  may 
•ell  his  equitable  interest  In  the  property  to  a 
third  party,  and  that  such  third  party  may 
establish  toe  fraud  Id  equity^  and  thereby  be 
protected  In  his  purchase.  These  authorities 
recognise  the  distinction  between  an  absolute 
conveyance  of  the  property,  and  the  assign- 
ment of  a  mere  right  to  sue  for  the  I>eneflt  of 
the  grantor.  Where  the  conveyance  is  made 
to  another  person,  bona  fide,  for  a  valuable 
consideration,  such  person  can  maintain  the 
action  in  his  ovn  name;  for  he  is  the  real 
party  In  Interest  If  a  conveyance  It  made 
to  atruatee  forthe  benefit  of  creditors,  mlnw 
heln  or  peraoua  who  may  inherit  an  interest 
la  the  estate,  or  in  any  case  where  the  as- 
signee has  an  interest  in  the  fruits  of  the  liti- 
gation, the  action  can  lie  maintained,  for  the 
same  reason.  But,  If  the  transaction  relating 
to  the  assignment  or  conveyance  of  the  prop- 
«rtf  amounts  simply  to  a  mere  right  In  the 
assignee  or  grantee  to  sue  in  his  namoforthe 
sole  benefit  of  the  assignor  or  grantor,  then 
the  action  cannot  be  maintained.  A.!!  the 
authorities  agree  that  the  assignment  of  a 
bare  right  to  file  a  bill  in  equity  ^or  a  fraud 
committed  on  the  assignor  cannot  be  main- 
tained in  the  name  of  the  assignee.  The 
tiBud  upon  Mrs.  Oruber  and  Pollard  arose 
out  of  the  purchase  of  their  separate  interests 
In  the  Oest  mine,  at  the  same  time,  in  the 
same  manner  and  from  tbe  same  cause ;  but 
Uim.  Gruber  was  not  thereby  defrauded 


damaged  by  the  sale  of  Foilard'H  interest, 
■or  was  Pollani  Injured  by  the  fraud  upon 
Urs.  Qruber.    They  were  ooth  equally  In- 


terested in  having  the  transaction  declared 
fraudulent,  and  Myond  that  their  Interests 
and  rightswere  entirely  separate  and  distinct. 
Neither  had  anv  rieht,  title  or  interest  what- 
ever, either  Id  tne  damages,  or  In  the  property 
to  be  recovered  bv  the  oOier. 

It  is  claimed  that  the  assignment  of  the 
Pollard  interest  to  tin.  Gruber  ought  to  be 
sustained  because  it  tended  to  lessen  tbe  liti- 
gation, sod  to  avoid  the  unnecessary  expenses 
of  separate  suits;  in  other  words,  that  appel- 
lants, instead  of  being  prejudiced,  have 
really  been  benefited,  by  the  assignment.  The 
contention  1b  not  well  founded.  If  two  per- 
sona were  Injured  In  a  collision  upon  a  rail- 
road, at  the  same  time  and  place,  one  of 
them  might,  by  asalguinghla  cause  of  actlcm 
-for  dam^es  to  the  oUier,  for  tbe  purpose  of 
Mttllng  all  disputed  questions  in  one  suit, 
materially  lessen  the  expenses  of  tlis  lltigs- 
-tlon ;  and  csaes  might  be  imagined  where  such 
a  course  would  be  beDeflcialT  Instead  of  pre- 
judicial, to  the  railroad  corporation,  the  de- 


fendant  In  the  action.  Bnt  Is  It  not  equally 
clear  that  cases  mieht  frequently  arise  wliea 
it  would  he  detrttnental  and  iniurlous  to 
the  interest  and  legal  rights  of  the  defend- 
antT  It  such  a  practice  were  permissible, 
the  partlias  injured,  by  blending  the  causes 
of  action  into  one  suit,  and  thereby  uniting 
the  w&ker  with  the  stronger  and  clearer  cut, 
might  stand  a  much  better  chance  tor  a  re- 
covery on  both  thwi  If  each  was  made  to  rest 
exclusively  upon  its  own  merits.  Would 
not  the  defendant  in  such  an  action,  irre- 
spective of  the  question  of  expense  or  Injury, 
and  without  any  proof  that  the  assignment 
was  champertous,  nave  the  right  to  object, 
and  have  his  objections  maintained,  upon 
the  ground  that  wa  law  does  not  permit  such 
actions  to  be  ssslKnedT  It  is  within  the 
power  of  the  Legielatnre,  whenever  it  Is 
deemed  advisable  so  to  do,  in  the  Interest  of 

Siubllc  justice,  to  make  causes  of  action  for 
raud  assignable,  so  as  to  authorize  any  per- 
son to  malntBln  such  a  suit  tor  tht  ixwent  at 
another ;  and,  In  my  opinion,  it  is  a  safer 
and  better  course  for  the  courts  to  leave  the 


question  of  practice,  it  auT  change 

o  harm  or  injnir  has  rei 
ir  case  to  appellants ;  1 

ae»'    „        .      .         .       . 

Mrs.  Oniber  bad  no  Interest  whatever  In 


to  be  decided  by  legiBlstlTe  actfoD.    It  mar 
V.  .u ,. — '„  ,_, —  ^ ,.-^  i^-^ 

the  legal  right  to  prove,  as  they  did,  tl 


to  object  to  ber  maintaining  tiie  suit  si  t 
the  Pollard  Interest  on  that  ground,  and  t 


tlon  declare  that  such  assignments  are  void 
as  against  good  policy,  ana  aavor  of  malnte> 


'& 


theory  that  such  assignments,  ft  allowed, 
would  have  a  tendency  to  encourage  litiga- 
tion, and  lead  to  Improper  intermeddling  and 
undue  Interference  in  the  prosecution  of  such 
suits.  I  am  of  opinion  that,  as  a  general 
rule,  It  would  lead  to  such  Injurious  result^ 
and  that  the  reasons  given  in  the  decided 
cases  are  substantial,  wise  and  just,  and 
ought  to  be  Bustained.  Entertaining  these 
views,  I  concur  in  the  Judgment  annnunoed 
by  Jfr.  Jvttiei  Murpl^. 

B«lkti«.p(,  J.,  dissenting: 

Caroline  Orulier,  A.  A.  Pollard  and  Fied 
Oest  owned  the  Oest  mine  as  tenants  In  com- 
mon, and  worked  it  as  copartners.  They 
were  engaged  in  the  partnership  butinesa  tor 
aome  time  prior  to  the  ate  discovery,  and  un- 
til the  sale  to  Huncktoo.  The  business  was 
unprofitable.  Tbe  relatlonsot  the  Bay  Bros.. 
who  were  Mrs.  Oruber's  brothers,  vid  who 
represented  her  Interest  In  the  mine  and  part- 
UOTsblp,  were  nnfriendly  with  Mr.  Oest,  ^le 
principal  owner,  and  Mrs.  Gruber  had  offered 
her  Interest  tor  sale.  In  this  condition  of  af- 
folrs,  and  on  the  night  of  the  SOth  of  Novem- 
ber, 1887,  the  rich  ore  was  struck.  All  In- 
formation of  Qie  discovery  was  withheld  from 
Mrs.  Omber  and  her  brothers  and  from  Pol- 
lard, by  direction  of  Oest,  for  the  purpose, 
as  he  aeolared.  of  getting  rid  of  the  Bays. 
Bubaequent  explorations  made  tor  the  purpoes 
of  BSoertalQlng  the  extent  and  value  of  the  on 


na 
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bodj  were  conducted  pursaant  to  thia  plan. 
The  rich  ore  wm  not  mined,  but  low  grade 
uid  unprofitalile  ores  wera  worked,  for  the 

Snrpoae  of  discouraging  the  plaintiff,  and  In- 
ucingherto  Bell.  Huncktoa  received  early 
iDformatioD  of  the  discoveir  from  Oeat,  and, 
at  his  request,  from  Nelghley,  the  foreman  ; 
and  defendant  Baker,  a  brother -In- law  of 
Neighlej,  was  allowed  to  examine  the  mine, 
and  Bhown  the  discovery.  Nu^^otlatlons  en- 
tered into  at  first  for  the  purpose  of  purchaS' 
ing  only  Mrs.  Gruber's  intereai  resulted  in 
the  purchaae  of  her  Interest  and  Potlard's  as 
well.  A  joint  deed  was  made  by  them  to 
Hunckton, — Baker'slnterest  being  concealed  ; 
and  afterwards  Munckton  conveyed  to  bim 
one  half  of  the  intereBt  acquired.  Pollard 
wae  superintendent,  but  gave  little  pereonal 
atteutioD  to  the  workings  of  the  mine.  He 
and  the  other  owners  relied  upon  the  reports 
of  Its  condition  made  to  them  by  Keignley, 
the  foreman.  During  the  period  between 
the  strike  and  the  sale,  and  while  the  nego- 
tiations were  pending,  both  Pollard  and  the 
plaintiff,  by  her  agent,  inquired  of  Nelghley 
concerning  the  condition  of  the  mine.  He 
.  etatcd  that  no  change  had  taken  place  and 
that  there  was  nothing  new  to  report.  Be- 
lying upon  these  statements,  and  with  no 
■ug^stion  to  the  contrary,  plaintiff  sold  her 
one-quarter  interest  for  $4,000,  and  Pollard 
a  like  interest  for  $3,000.  The  ore  discoT 
■"   yielded   in    gros 

|5«,000  were  pro_._. 

8.000,  defendants  received. 
Leaving  out  of  consideration  the  acts  of 
Oest,  Nelghley  was  bound  to  truthfully  re- 
port to  the  plaintiff,  or  her  agent,  and  to 
Pollard.  Instead  of  stating  tSe  truth,  be 
concealed  it.  If  Hunckton  had  been  Igno- 
rant of  this  concealment,  and  dealt  at  arms- 
length  with  the  sellera,  It  might  well  be 
arcued  that  be  was  under  no  obligation  to 
inform  them  of  the  value  of  their  property. 
But  it  is  manifest  that  he  knew  of  the  fact 
and  purpose  of  the  concealment.  Upon  this 
point  the  learned  Judge  befure  whom  the 
cause  was  tried  says :  '  ^  But  all  the  evidence 
and  the  circumstances,  taken  together,  con- 
vince me  that  Munckton  and  Baker  knew  the 
Slaintlff  and  Pollard  had  not  learned  of  the 
iscovery  of  ore,  and  knew  of  the  means  by 
which  Ue  knowledge  had  been  kept  from 
them. '  And  agai  n :  "  Munckton  knew  of  it ; 
and,  if  he  had  thought  that  Pollard  and  the 
Bays  also  knew  It  (as  he  certainly  would,  if  be 
did  not  know  to  the  contrary),  he  would  cer- 
tainly have  mentioned  It  in  ibo  course  of  Uie 
negotiations,  defeating  the  whole  scheme." 
liie  discovery  gi«atly  entranced  the  value 
of  the  mine.  It  was  the  Inducement  to  de- 
tendanta  to  pnrchaae;  and,  if  the  selleia  had 
known  of  it,  Uiey  naturally  would  have  used 
the  tact  for  what  It  was  worth.  But  plain- 
tiff asked  no  more  for  her  interest  than  the 
price  she  had  offered  it  at  before  the  strike, 
and  Hunckton  conducted  his  negotiations  so 
M  not  to  disclose  the  fact  of  the  discovery. 
From  these  facts  the  district  court  must  have 
concluded  that  Uunckton's  conduct  was  in- 
consistent wUb  Ignorance  of  the  conceal- 
ment. They  are  sufflcient  In  connection  with 
the  fact  that  knowledge  of  the  strike  was  con- 
SL.B.A. 


cealed  from  plaintiff  and  Pollard,  and  ocsa- 
municated  to  Hunckton,  In  order  that   he 

might  purchase,  to  support  the  flndingof 
the  district  court  upon  this  point.  The 
scheme  to  defraud  did  not  originate  vdtb 
Hunckton.  Others  set  In  on  foot,  and  bora- 
a  more  active  part  than  he  in  the  perpetra- 
tion of  the  fraud,  but  he  consummated  it  by 


Die  avails  of  the  scheme.  The  decree  of  th* 
dlatrict  court  directs  a  cancellation  of  Uie 
deed  of  conveyance  to  the  defendants,  re- 
quirea  a  reconveyance,  and  that  ihey  repay 
to  the  plaintiff  the  pioflta  acquired  from  the- 

Appellants  claim  that  the  measure  of  dam- 
ages should  have  been  the  difference  between 
the  market  value  of  plaintiff's  Interest  and 
the  value  she  received^  In  an  action  at  law, 
when  a  plaintiff  affirms  a  contract  and  seek* 


acter.  Plaintiff  does  not  affirm,  but  re- 
pudiates, the  contract,  and  seeks  a  rescission 
of  it.  Under  the  rule  invoked,  she  would  ■ 
receive  $1,000  damages, --that  sum  being  the 
difference  between  the  price  paid  and  tho 
market  value, — while  the  pronls  npon  ttte 
ore — amounting,  for  the  one-half  interest,  to 
the  sum  of  $28,000— would  inure  to  the  ben- 
efit of  the  defendants.  The  Ininstlce  of  thla 
view  is  clear,  and  it  is  equally  clear  thai 
the  court,  in  placing  the  plaintiff,  so  far  as 
it  could,  as  if  no  fraud  had  been  practiced, 
adopted  (he  only  rule  of  damages  that  could 
afford  adequate  relief. 

Objection  was  taken  that  Adam  Bay  wb» 
not  mode  a  party  plaintiff.  Appellants  urge 
that  he  was  the  real  owner  of  a  one-quaiter 
interest  in  the  mine,  standing  In  the  nam* 
of  the  plaintiff  at  the  time  of  the  sale  ;  that, 
although  the  legal  title  was  In  the  plaintiff, 
she  was  in  fact  a  mortgagee.  We  will  not 
consider  the  testimony  upon  this  point. 
Defendant  Hunckton  mid  purchased  hla  In- 
terest and  that  of  Baker  from  her,  and  ws» 
In  possession  under  her  deed.  They  wer« 
therefore  eetopped  to  deny  her  title.  This 
view  renders  It  unnecessary  to  consider  tha 
objection  to  the  ruling  of  the  court  exclud- 
ing the  teetiraony  of  1ft.  James  A.  Stephena, 
the  attorney  who  drew  the  deed  from  Adam 
Bay  to  Hrs.  Qruber,  and  by  whom  defendsnta 
offered  to  show  that  it  was  intended  as  a  mort- 

Further  objection  is  made  to  tbe  character 
of  proof  by  which  plaintiff's  case  was  estab- 
lished. Nelghley,  the  foreman  above  men- 
tioned, and  who  actively  participated  In  tb» 
perpetration  of  the  fraud,  was  plaintiff's 
principal  witness,  and  as  auch  detailed  the 
means  by  which  the  fraud  was  accomplished. 
It  is  said  that  he  stood  before  the  court  pre- 
cisely as  an  accomplice  in  crime  who  con- 
fesses his  own  participation  in  it  Concedft 
this,  and  yet  upon  all  material  points  the  tes- 
timony of  the  witness  was  corroborated. 

Appellants  also  contend  that  tbe  transfer 
by  Pollard  to  Hrs.  Gruber  was  almply  th» 
transfer  of  a  lawsuit,  and  is  void  as  savoring 


Pbhso  r.  UcCoBioCK. 
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money  or  otherwlM,  to  proaecute  or  dalend 
It. *  And  " duunp^y"  Is  defined  as  "a 
Bpeclea  of  m&inteDaDce,  .  .  .  lielng  a 
likrgBf  n  with  a  plftintlfl  or  dofeudsnt  eampum 
parlin,  to  divide  the  land  or  other  m&tler 
Bued  for  between  them  If  the;  prevail  at 
law.*  4  Bl.  Oom.  184.  "The  doctrine  of 
the  common  law  a*  to  diamperty  and  maln- 
t«iuuice,'  laya  JuUm  Stoir,  ^  Is  to  be  under- 
stood with  proper  llmttatl(»u  and  qualiflca- 
tiona,  and  cannot  be  applied  to  a  person  hav- 
ing an  interest,  or  believing  that  he  has  an 
interest,  In  the  subject  in  dispute,  and  bona 
fide  acting  In  Ibe  suit;  for  be  ma^  lawful! j 
assist  in  Uie  defense  or  maintenanoe  ot  that 
suit."    3  BtoiT,  Eq.  Jur.  g  1043a. 

Applying;  these  prlncliites  to  the  facta,  the 
ag;r^nient  between  Pollard  and  Htb.  Qniber 
does  not  come  within  the  rules  of  mainte- 
nance, nor  within  the  reason  ol  laws  upon 
that  subject.  £ach  bad  an  equal  interest 
In  the  mine,  and  had  a1ienat«d  it  under  a  sim- 
ilar state  of  facta.  If  either  had  brought 
suit  to  annul  hia  or  her  deed,  the  other  had 
■uch  interest  in  the  subject  of  the  litigation 
as  would  sustain  an  agreement  for  the  pros- 
ecution of  the  suit.  CaU  v.  Caief,  18  Met. 
882;  inndta  v.  flirfar,  11  Mees.  &  W.  676. 

And,  in  order  that  relief  for  both  could  be 
obtained  by  me  suit,  Pollard  conveyed  to 
Mrs.  Qruber.    This  tended  to  reduce  the  ~~ 


pensea  of  the  litigation,  and  could  not  have 
prejudiced  appenants.  There  il  an  entire 
absence  of  officfoni  intenneiidling  by  main 


talnlng  or  asslstlDg  another  to  prosecute  the 
mit:  toe  agreement  expressly  providing  that 
they  shall  divide  the  expenses  of  the  litiga- 
tion.— in  other  words,  each  shall  pay  In  pro- 
portion to  hia  or  her  interest. 

The  case  of  lyot»er  v,  SUmand*,  1  Tounge  A 
C.  £xch.  481.  is  relied  upon  by  appellants  tn 
■nnpoTt  of  their  contention.  In  that  case  a 
debtor  had  been  fraudulently  Induced  to  make 
certain  deeds  ot  conveyance.  Subsequent 
credilora.  to  whom  the  debtor  afterwards  as- 
signed bii  Interest  In  the  property,  brought 
a  suit  in  equity  to  annul  the  first  conveyance. 
The  debtor  made  no  complaint,  and  refused 
to  be  made  a  party  plalntift  to  the  suit.  It 
was  held  that  the  second  assignment  could 
not  be  sustained.  The  distinction  between 
that  case  and  this  Is:  There  Che  debtor  made 
no  complaint    Hera  the  tranafcrrer  is,  In 


effect,  a  suitor  maintaining  his  share  of  the 
expenses  ot  the  ault  The  class  of  esses  t» 
which  Primer  t.  Eimmidi  belongs  Iiolds  that 
an  assignment  or  transfer  will  not  be  upheld 
when  it  Is,  In  effect,  the  transfer  of  a  lawsuit 
to  be  proaecuted  at  the  expense  of  the  as- 
signee or  transferee.  The  decisions  are  placed 
upon  two  grounds :  (1)  that  such  tiansactlona 
involve  the  oflensea  of  maintenance  or  cham- 
perty, or  lead  to  their  mlachlevoua  conse- 
quences, and  are  therefore  repugnant  to  the 
policv  of  the  laws  upon  these  subjects ;  and 
(3)  they  are  contrary  to  the  common  law, 
which  forbade  the  transfer  of  a  disputed  title 
to  real  property  by  a  party  out  of  possession, 
noon  the  principle  that  such  transfers  savored 


As  to  the  first  ground,  the 
agreement  set  forth  involves  none  of  the  In- 
l^edients  of  the  offenses  named,  and,  as  to 
the  second,  expressly  permits  the  transfer  In- 
terdicted by  the  common  law.  Qen.  Stat. 
§8026. 

The  reasons,  therefore,  which  have  required 
courts  to  disregard  the  transfer  of  disputed 
rights,  do  not  exist  In  the  present  case.  I 
will  not  consider  whether  plaintiff  Is  the 
real  party  in  interest,  within  the  meaning 
of  section  4  of  the  Civil  Practice  Act,  as 
thlaground  was  not  relied  upon  by  appellants. 

As  opposed,  however,  to  the  view  expressed 
In  the  opinion  of  Mr.  Juttiet  Hurphy,  Prof, 
Bliss,  In  discussing  similar  statutes  reauir- 
InE  actions  to  be  brought  in  the  name  of  the 


transferee,  it  does  not  concern  the  defendant 
for  what  purpose  the  b«nafer  was  made,  and 
he  cannot  object  unless  be  has  some  defense, 
or  holds  some  claim,  against  the  real  owner. 
Bliss,  Code  PI.  gBl. 

I  think  tbe  Judgment  should  ba  afBrmed 
in  all  respects. 

subsequently 
...  .  Morpbjr.  <^., 

delivered  the  following  response  In  behalf  of 
the  court : 

In  their  petltloi 
or  respondent  pro: 
pupport  of  their  views  therein  expressed. 
The  cases  so  cited  were  examined  by  the 
court  while  the  case  was  under  consideration. 
We  find  nothing  to  change  the  views  ei- 
pressed  In  the  opinion  of  tne  court. 

Behearing  denied. 

HkwUyt  Ch.  J.,  concurs;  Belknapt  J.^ 
dissents. 


INDIANA  BDFREMB  COURT. 


WflUam    PEN80,    by    Philip    Reeder,    His      ohUdreD  who  have  teen  aeonstomed  to  ploy  npon 

IT — .  Y>^ — J     I  .^.  the  pUeot  fOTDaoe  ashes  which  have  ror  months 

been  oold  and  devoid  ot  OADget,  oncot  make  an 

•loavatlon  therein  and  Oil  It  with  hot  ash»,  Jeav- 


Nezt  Friend,  Appt., 
Asbniy  HoCORUICE  et  aL 


mn  tnrm&rm,  wbo  hav*  ponaHtod  their 
wnlnnlowort  Mad  pabUely  attoaitAd  atlll- 

rrd  tcb*  wd  Amp  a  pUnronnd  t>j 
B.  A. 

See  also  32  L.  R.   A.   825;   39   L. 


I  traces  of  the  0bange.irithoute1cherKlv1iMr 
proper  noUce  thereof  or  snswerlnB  <r 
If  ehildi«n  ot  tender  rears,  tn  attempting  m 
upon  the  asta-pUe,asuBUBl,setlnl«  thehotai 
■nd  sie  Injured. 
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APPEAL  1^  plaintiff  from  •  Jndgment  of 
tbe  Olremt  Court  for  Carroll  County  aua- 
taining  b  demurrer  to  tbe  cocaplalnC  in  an  ac- 
tioD  brought  10  recover  damsgea  lor  peraooat 
injuries  alleged  to  bare  reeult«i  from  defend- 
aula'  negligence.     Beterted. 

The  facta  Bufflclentlf  appear  In  tbeoplnlno. 

Mettri.  JadMin  Apple^ta  and  CIuu:leB 
R.  Poll&rd,  for  appdlaats: 

One  who  placea  a  daDgerona  tblug  In  a 
tioD  wbere  il  ta  likely  to  canae  Injuries  lo  Oil 
ia  liable  to  a  child  who  1b  iDJured,  altbough  he 
may  be  a  treapaaaer. 

Bii\ford  T.  Johntton,  B3  Ind.  480;  DurJiam 
T.  MvM^ma'a.  2  Blackf.  97;  Tovng  t.  Hanej/, 
18  Ind.  815;  Gratet  v.  ITWuw,  BB  Ind.  8M; 
Mayheie  v.  Burnt,  1  Weet.  Rep.  0T7.  108  lod. 
887;  Lant  r.  AUantte  Works.  107  Haas.  106, 
111  Uaaa.  141;  Flvmlt^  v.  Birge,  124  Man 
JI8;  Pemitylvania  R.  Co.  y.  Lew,  70  Fa. 
44;  ^draulio  Work*  Co.  v.  Orr,  88  Pa. 
386;  BchiUing  v.  AbemeOty,  8  Cent  Rep. 
168,  113  Pa.  442;  KennhaSar  r.  OUeelaJid, 
0.  A  a.  R.  0>.  8  Ohio  Bt.  186;  Beauehamp  t. 
Baeinixa  Min.  Co.  SO  Mich.  187;  Fineeri  t. 
Bartow,  58  Mich.  615;  iWor  t.  Earlote,  57 
Mlcb.  110;  DntM  t.  Ohieagi^  <6  N.  W.  R.  Co. 
58  Wla.  696;  Bird  t.  Bolbrook,  4  Bing.  628; 
Baniek  t.  Potter.  4  Car.  A  P.  262;  l^dgt 
V.  Goodwin,  6  Car.  A  P.  ISO;  LyncA  t.  Sur- 
tUn,  1  Q.  B.  85;  8tott4  t.  Jaekion.  89  Eng. 
h.  A  £q.  85S;  Tbvnatrut  v.  WaOen,  0 
East,  281;  Ormehurtt  r.  Amer^tam  Burial 
Board,  4  Excb.  Div.  6;  E^»  v.  Miiwavket  A  ^. 
P.  B.  Co.  21  Minn.  207,  18  Am.  Rep.  895; 
Schmid  y.  Eumphrty,  48  Iowa,  6B2,  80  Am. 
Rep.  416;  Kanm*  (&nt.  R  Co,  t.  P'itztimmoni, 
W  Kan.  6Sfl,  81  Am.  Rep.  205;  Godatu  y. 
Blood.  SS  VL  251,  86  Am.  Rep.  751;  Brantom 
T.  Labrot,  81  Ey.  638,  50  Am.  Bep.  196. 

Although  tbe  In  Jury  reauliing  from  the  wrong 
«omplalned  of  muat  bo  anch  aa  might  ban 
been  reaooDBblv  foreseen  and  proTldeaagainet, 
yet  It  la  aufflraeot  if  It  waa  of  auch  a  general 
nattne  aa  waa  likely  to  reault  from  tbe  act  of 
the  wroDg-doer. 

DtaUap  J.  Woipur;  85  Ind.  681 ;  Benrf  t. 
i)«n»<(,  1)8  Ind.  405;  Wixm  t.  FraiMin  L. 
JtM.  a>.  97  Ind.  485;  Montoomtry  AE.RO0. 
T.  Iftampaim,  77  Ala.  448,  64  Am.  Rep.  78; 
JotM  T.  SiehiA*,  46  AitL  207. 55  Am.  Rep.  576; 
Glarh  V.  Ohamixn,  L.  R.  8Q.  B.  Div.  827. 

An  owner  of  proper^  cannot  place  tempta- 
tiona  upon  it,  to  allnre  anyone  to  a  daaoeroiu 
place  npon  Ita  ptemisea,  and  eacape  liability  for 
^]di7,  that  even  a  trapasaer  may  luataiii,  in 
yielding  to  tbe  temptation  to  go  there. 

Bchmidi  v.  Kanmu  City  DiHiUing  Go.  7  West. 
Rep.  121,  90  Ha  284  Bee  alao  Iltanen  *.  Pen- 
da^  11  Q.  B.  Dlv.  SOS. 

The  habiiual  use  of  a  fool-patb  warranta  the 
flnding  of  a  license. 

DriteM  v.  Jftwart  1*  BL  ft.  87  N.  T.  687; 
Bvrruy.  New  York  Gent,  d  f  .  A  £.  ft.  92  N. 
T.  mi;  Byrne  v.  Jfew  York  Gent.  A  E.  B.  R. 
Co.  6  Cent.  Rep.  892, 104  N.  T.  866;  Jayfor  t. 
DOaviart  A  B.  Q.  Co.  4  Cent  Rep.  628,  118 
Pa.  175;  Oroga%  t.  BdUeU,  58  Conn.  186,  65 
Am.  Rep.  100. 

The  conduct  of  an  infant  of  tender  yeara  is 
not  lo  be  Judged  by  tbe  tame  rule  which  gov- 
ema  that  of  an  adult.  Tbe  care  and  caution 
requb:ed  of  a  child  ia  according  to  bis  maturity 
«  L.R  A. 


and  capacity  only,  and  tbia  la  to  be  determined 
In  each  case  by  the  circumatancee  of  that  caae. 
mux  ftft  A  P.  R.  Co.  T.  stout,  84  U.  8. 11 
Wall.  660,  21  L.  ed.  748:  WdtlUngton  A  G.  B. 
Co.  V.  OMmm,  89  U.  3.  15  Wall.  408,  21  L. 
ed.  118;  Weiefc  t.  Lander,  75  111.  99;  Chieag* 
T.  M(^,  18  m.  B60;  Kerr  r.  tbrgite,  64  III. 
484;  Ghieago  t,  Ke>^e,  1  West.  Rep.  860,  114 
HL  229;  Behmidt  v.  Mitwavkee  ASL  P.  R.  Go. 
28  Wis.  189;  Meibut  v.  Bo^e,  88  Wis.  808; 
Tovmley  v.  Chicago,  M.  A  St.  P.  B.  Oo.  68  Wla. 
6S6;  Mulligan  v.  OurtU,  100  Haas.  614;  Elkint 
T.  BottonAA-B.  Oo.  115 Mass.  800;  Lynchy. 
Bmith,  104  Maaa.  67;  Plvrntey  t.  Birge.  124 
Hasi.  58;  0-Chnnor  y.  BoHon  AL.R.  Oo.lW 
Mass.  862;  OoOiiu  y.  Smilh  BoeUm  H.  R.  Co. 


2  New  Eng.  Rep.  «9. 143  Maaa.  SIS;  Moytii- 
Aon  T.  WSddm,  8  New  2^^  Rep.  862,  148 
Haaa.  S92;  Reynolds  y.  New  York  OenlA  I 


R.  ROo.  e8S.  Y.  252;  lliurber  y.  Hartem 
Bridge,  M.  A  F.  R.  Co.  W  K.  T.  886;  MaAerr. 
Cenlrat  Park,  N.  A  B.  R.  Co.  67  N.  Y.  54; 
MeGotem  y.  Ifeie  York  ftnf.  A  H.  R.  B.  Oo. 
67  N.  Y.  421;  Byrne  y.  Nev  York  Cent.  A  B. 
B.  R  Co.  88H.T.  621;  Doalingy.JIfme  York 
Cent.  AB.  B.B.  ft.  00  K.  Y,  671;  Barry  t. 
JF«e  York  Cent.  A  H.  R.  R.  ft.  M  N.Y.  §94j 
JTuM  y.  Troy,  6  Cent.  Rep.  408. 101 N.  Y.  800; 
itdusA  V.  UooA,  81  Pa.  870;  AmntytMrna  R, 
ft.  T.  £ef^.  Id.  8TS;  PAiI<i(foIfiA<a  4  A  A  ft.  T. 
Awmn,  47  Pa.  8<M;  Oakland  B.  ft.  v.  Field- 
ing, 48  nL  828;  SmilA  y.  OOmnor,  Id.  228; 
0ray  y.  Beott,  66  Fa.  WliOrttteg  t.  Be»b>»- 
vitte,M.  AF.P.R.Co.'mVm.W;  JfagUy.  M- 
iMfuuiyValltit  S.  ft.  88  Fa.  88;  PhOaddpltia, 
B.  AW.  R  ft.  T.  Layer,  8  Cent.  Rep.  881, 
112  Pa.  418;  BadSa^naw  OityR.  Oo.  v.  AiAn, 
27  Hlch.  616;  DanieU  t.  deag.  S8  Hich.  41; 
Batenyer  y.  Michigan  Cent.  A  ft.  48  Mich. 
209;  Baitega  v.  OttOer  A  8.  L.  Co.  61  Hlch. 
976;  WhtTleyy.  Whiteman,  1  Head,  622;  Broun 
y.  European  A  B.  A.  B.  W.  US  Ma.  887;  Lmeh 
y.  Bia^in,  1  Q.  B.  88;  ISeaneieh  t.  G.  0. 
A  S.  F.  B.  Oo.  S7  Tex.  130;  Braniom  y. 
Lairot,  61  Ky.  688,  60  Am.  Rep.  196;  Eeyeer 
y.  Chieago  A  Q.  T.R.  Co.HO  Mich.  659, 66  Am. 
Rep.  406;  IndiammdUt.  P.  A  0.  B.  Co.  y.  Pit- 
■-;  7  West.  Rep.  M6, 100  Ind.  188. 


could  have  been  foreseeo,  and  which  di 
able  peraoD  would  have  anlldpu'ed,  cannot  do 
made  the  basis  upon  which  to  predicate  ft 
wrong,  or  to  maintkln  an  action. 

Durham  y.  Muuetman,  9  Blackf.  96;  W»- 
bath.  8t.  L.  A  P.  B.  Oo.  y.  Locke,  11  Weat. 
Rep.  877,  lis  Ind.  404. 

Tbe  owner  of  private  grounda  la  under  no 
obligation  to  keep  them  In  a  aafe  condition  for 
■enefit  of  trespaaaeia,  idlera  and  licenseea, 
or  others  who  come  upon  them,  not  by  Invita- 
tian,  expreaa  or  implied,  but  for  tbeir  own 
pleasure  or  to  gratify  theii  own  cariosity,  how- 
ever Innocentor  laudable  tbeir  purpose  may  be. 
An  accident  on  prlyate  piemlees  cannot  bo 
made  tbe  ground  for  damages  unless  the  party 
Injured  has  been  iudueed  lo  oome  by  penooid 
InvIiatloD,  or  by  employment  which  brfnga  him 
there,  or  ixj  tetoriing  there,  as  to  a  place  of 
business,  or  of  geoeral  reooit,  hdd  out  as  open 
to  cuaiomera  or  others  wboae  lawful  occaalon 
lenda  tbem  to  vlalt  there. 

Btrgreav  y.  Deaeon,  96  Ulch.  1;  ^iAa  t. 
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£owft,44aa.261;2i>«UKAv.  TbrMI.lO  Allea, 
£85;  Vietoni  v.  Baker,  67  N.  Y.  SSSj  Jfurmy 
T.  ifo£<an,  57  DL  878. 

Olda.  ■/'.,  delivered  the  opinion   of  the 

llilB  is  ui  acttoQ  brought  hj  the  appellant 
Against  the  app«llees  for  damages  reeuUinz 
to  William  Fenso,  an  Infant  ol  the  age  of 
eight,  by  falliog  Into  a  pit  of  hot  &shes  and 
burning  emben  while  croeslng  the  mill-yard 
«f  the  appellees.  Appellees  demurred  to  the 
complaint  for  want  of  facta.  The  court  sua- 
tAined  the  demurrer,  to  which  ruling  the  ap- 
pellant excepted  and  prosecutes  this  appiial 
and  aaks  a  reTersal  on  the  ground  that  the 
«aurt  erred  in  sustaining  tiie  demurrer. 

The  complaint  allesee  the  appellant  Will- 
lam  Peoeo  to  tiavo  been  an  orphan  about 
«lght  years  of  age  at  the  time  of  the  happen- 
ing 01  the  grievances  complained  of,  and 
that  for  seven  years  prior  to  that  time  he  had 
resided  with  a  family  in  the  Town  of  Rock- 
fleld,  Id  Carroll  County,  Indiana;  that  the 
«ppelleea  were  conducting,  and  for  many  years 
4ud  conducted,  a  saw-mill  in  tald  town ;  that 
the  mill  was  situated  in  the  most  public 
part  of  the  town  or  village,  near  to  a  public 
highway  and  railway  station  in  said  town; 
ttiat  the  grounds  surrounding  said  mill  were 
not  and  never  had  been  inclosed,  and  were 
used  by  the  citizens  of  the  town  as  a  pas- 
sageway from  one  etreet  to  another,  and  alao 
used  for  a  play-ground  for  the  children  of 
«atd  town,  including  the  appellant  Penso, 
with  the  knowledge,  approbation  and  consent 
-of  the  appellees;  that  for  months  immedi- 
ately prior  to  the  Slst  day  of  Hay,  1887,  the 
time  of  the  Injury  to  mid  appellant,  there 
was  a  mound  on  said  mill  grounds,  from  four 
to  five  feet  high,  made  uid  formed  by  the 
appellees,  of  ashes  and  clnden  before  that 
time  accumulated  at  the  mill  and  deposited 
«n  the  mill  grounds,  from  which  mound  of 
ashes  all  heat  had  escaped,  and  (uch  mound 
constituted  a  favorite  play-ground  for  the 
children  of  the  town,  Including  the  appel- 
lant, where  they  were  accustomed  to  gather 
and  play  upon  until  said  Slst  day  bf  May, 
1B8T ;  that  upon  said  day,  without  giving 
any  notice  to  the  appellant  or  to  the  public 
generally,  the  appellees  excavated  and  re- 
moved from  one  side  of  the  base  of  said 
■Doond  about  twenty  bushels  of  ashes  and 
tilled  tba  cavity  so  made  with  emben  and 
viadera,  hot,  glowing  and  burning  from  the 
tat  box  of  tiie  engine ;  that  appellees  erected 
■o  t»TTieis  about  the  smouldering  mass  of 
embers  and  cinders,  nor  did  they  give  any 
warning  that  It  waa  dangerous  to  step  upon 
It;  that  in  a  very  short  time  the  outer  sur- 
face ceased  to  give  out  light,  beat  and  smoke, 
and  presented  the  appearance  of  the  remain- 
da  ^  the  mound,  and  to  all  appearance  all 
pnta  of  the  mound  were  the  same  In  condi- 
tlan  and  structure,  but  in  fact  that  portion 
•0  recently  deposited  was  a  smouldering, 
framing  heap  beneath  the  surhce,  and  while 
In  such  condition,  on  said  day,  the  appellant 
■WH  aent  by  the  persona  with  whom  ne  lived 
for  the  cows ;  that  the  cows  were  tlien  and 
before  that  time  accustomed  te  pasture  on 
the  commons  In  said  tewn  and  the  unlnoloaed 
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land  in  and  about  raid  mill-yard  ;  that  ap- 
pellant, while  in  search  of  the  cows,  passed 
in  and  attempted  to  cross  said  mill-yard, 
passing  onto  the  top  of  the  mound  safely, 
and  seeing  nothing  to  admonish  him  of  any 
danger  or  the  condition  of  the  recently  de- 
posited embers  and  cinders,  in  pursuing  bis 
course  he  attempted  to  pass  down  upon  the 
other  side  of  the  mound,  when,  without  any 
fault  upon  his  part,  he  stepped  Into  tlie  mass 
of  burning  emtuers  and  cinders  and  received 
very  severe  injuries. 

The  allegations  of  the  complaint  show  that 
the  appellees.  In  removing  the  ashes,  emben 
and  clndeiB  from  their  saw-mill  and  depos- 
iting them  on  their  unincloaed  mill-yard,  in 
a  public  place  In  the  town,  and  near  to  a 
public  street,  had  built  a  mound,  and  that 
for  several  months  prior  to  the  time  of  ap- 
pellant's injuries  the  embers  had  ceased  bum< 
ing  and  the  mound  tuid  cooled  and  was  In  a 
sale  condition  to  pass  over,  and  the  citizen! 
of  the  town  bad  been  accustomed  to  pass  over 
it  for  months,  and  during  which  time  the 
children  of  the  town,  including  appellant, 
bad  been  accustomed  to  play  upon  the  mound 
so  built  of  ashes,  embers  and  cinders ;  that 
without  any  notice  or  warning  the  appellees, 
on  the  day  of  the  injury,  hud  excavated  a 
hole  or  pit  in  one  side  of  the  heap  or  mound, 
and  refilled  It  with  hot  and  burning  coals, 
embera  and  cinders,  the  top  of  which  Imme- 
diately cooled  and  gave  no  signs  of  any 
change  In  the  condition  of  the  mound  or  any 
warning  of  danger  to  Uiose  who  had  been 
accustomed  to  pass  over  and  play  upon  ths 
mound  ;  and  thequestionls  presented  whether, 
under  such  circumstances,  the  ownen  of  the 
mill  were  not  required,  in  making  such 
change  and  creatine  such  a  danger  pit  In 
such  public  place  and  near  to  a  public  street, 
to  give  proper  notice  of  the  changed  condi- 
tion of  the  mound  and  of  the  dangei  imminent 
from  passing  over  It. 

As  a  general  rule  the  owner  of  land  hai 
the  right  to  the  sole  use  and  occupation  of 
It,  but  such  use  and  enjoyment  of  It  must  ba 
exercised  with  a  due  regard  for  the  publla 
good  and  with  a  reasonable  and  humane  re- 
gard for  the  welfare  and  righte  of  othen. 

The  case  of  Young  v.  Banxn,  18  Ind.  814, 
was  brought  to  recover  the  value  of  a  horaa 
killed  through  the  negligence  of  the  defend- 
ant. The  facts  were,  Harvey,  the  defendant, 
commenced  digging  a  well  upon  a  lot  owned 
by  him.  lie  sunk" It  to  a  depth  of  six  feet, 
being  forty-two  inches  across,  and  then  aban- 
doned ft.  It  was  located  in  an  unincloaed 
lot  near  the  line  of  a  street  in  a  suburb  of 
Indianapolis.  It  remained  a  long  time  in 
this  condition,  sometimes  partly  covered  with 
loose  b<Mrds.  Btock  waa  allowed  to  run  at 
large  and  did  run  at  large  on  the  commons 
in  the  vicinity  of  this  lot  and  of-  which  thB_ 
lot  formed  a  part.  On  a  certain  day  the  plain>' 
tiff's  borse  ^11  In  ttie  hole  and  was  killed. 
As  to  whether  the  action  could  be  maintained 
or  not  the  court  says :  "  Whether  It  can  be 
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If  the  probability  wta  so  Btrong  u  to  make 
It  tlie  duty  of  the  owner  of  the  lot,  m  a  laeni- 
ber  of  the  commtmlty,  to  guard  tbat  com- 
miuilty  from  the  danger  to  which  the  pit 
exposed  its  membeiB  in  person  and  property, 
he  la  liable  to  an  action  for  loes  occurring 
through  his  neglect  to  perform  that  duty. 
We  think  any  reasonable  man,  of  ordinary 
nnderatandinx  and  extent  of  observation  of 
the  ways  of  life,  would  say  that  the  proba- 
bility of  lujurr  to  oOiera,  under  the  clrcum- 
ttances,  from  leaTing  the  well  In  queetion 
in  the  condition  it  waa,  was  not  only  strong, 
but  that  it  amounted  almoat  to  certainty." 

The  case  of  (Tranu  t.  7%omiu.  95  Ind.  861, 
was  brouirht  to  reoorer  damages  suffered  by 
the  plaintiff  from  falling  Into  an  excavation 
for  a  oellar  ncently  made  by  the  defendant 
upon  a  lot  adjoining  a  street  and  sidewalk 
in  the  city  of  Terre  Haute,  the  defendant 
having  negligently  failed  to  guaid  said  ex- 
cavation or  to  place  any  signals  to  warn 
passers-by  of  the  danger,  it  appearing  that 
tbere  had  been  a  path  diverging  from  the 
aidewalk  aud  passing  over  the  defendant's 
lot,  which  had  been  used  by  pereoua  passing 
along  the  street  for  a  number  of  yeUB.  The 
c»urt  In  that  case  says :  "  In  the  case  at  ban 
we  think  that  the  fact  that  for  a  long  period 
the  public  using  the  sidewalk  had  been  per- 
mitted to  use  the  place  where  the  plaintiff 
fell  as  a  part  of  the  sidewalk  made  It  the 
duty  of  the  defendant  to  guard  the  excavation 
made  at  that  place,  and  that  the  jury  were 
authorized  to  nnd  frcon  the  evidence  that  the 
plaintiff  did  not  by  her'own  negligence  con- 
tribute to  the  injury." 

In  .fiMfc  V.  Garl«r.  68  N.  T.  28S,  S8  Am. 
Bep.  ITS,  It  was  held  that  where  a  person 
for  a  long  time  allowed  a  portion  of  his  lot 
to  be  us»l  as  a  part  of  the  street,  and  made 
an  excavation  in  bis  lot  about  ten  feet  from 
the  street,  by  which  a  person  was  injured, 
be  was  liable. 

In  Binford  v.  JohnMton,  82  Ind.  480,  the 
court  says:  "There  are  many  well  reasoned 
cases  which,  carrying  the  doctrine  still  fur- 
ther, hold  that  one  who  places  a  dangerous 
thing  in  a  position  where  It  is  likelv  to 
cause  injuries  to  others  is  liable  to  a  cnild 
wlio  is  injured,  although  he  may  be  a  tres- 
passer." 

In  the  case  of  Haniman  v.  PitUbargk,  0. 
*at.L.R.  Oo..iB  OhioBt.  11,  OWest.  Rep. 
488,  it  is  held  that  where  a  railroad  company 
has  for  a  long  time  permitted  the  public.  In- 
cluding children,  to  travel  and  pass  tiabit- 
ually  over  its  road  at  a  given  point,  with- 
out objection  or  hindrance,  it  should,  in  the 
operation  of  its  trains  and  management  of 
its  rood,  so  lon^  as  it  acquiesces  in  such  use, 
be  held  to  anticipat«  the  continuance  thereof, 
'and  it  is  bound  to  exercise  care  accordingly 
proportioned  to  the  probable  danger  to  per- 


pedo  left  upon  the  track,  and  the  court,  after 
a  careful  review  of  the  authorities,  sara : 
"The  defendant,  knowing  of  the  proliaole 
use  of  its  roadway  by  children,  from  the  pre- 
Tious  iiabitual  use  thereof  by  the  public, 
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long  acquiesced  In  by  the  defendant,  ongbt- 
reasonably  to  have  anticipated  such  use  l^ 
the  plaintiff  and  other  children ;  and  Its  serv- 
ants, in  placing  and  leaving  the  unex- 
Eloded  torpedo,  an  innocent  looking,  but- 
ighly  dangerous  and  destructive,  article. 
where  they  might  reasonably  antldpat» 
plaintiff  and  other  children  would  be  likely 
to  go  and  handle  It  and  be  injured,  thu» 
placing  a  new  and  hidden  danger  In  Ihelr  war 
without  notice  or  warning,  failed  to  use  such 
care  as  a  person  of  ordinary  prudence  would 
and  ought  under  the  circumstances. " 
In  the  case  of  Indi<mam>lii  v.  Smm^man, 

108  Ind.  OSO,  6  West.  Rep.  HO,  the  court 
says:  "The  excavation  into  which  the  appel- 
lee's son  fell  was  made  in  Spruce  Street,  at 
a  point  where  It  crosses  Pleasant  Run.  It 
was  made  in  the  bed  of  a  shallow  stream, 
and  left  alone  unguarded  on  a  July  dav, 
with  knowledge  that  children  were  accus- 
tomed to  play  in  the  viclnitr.  The  city 
must  l>e  held  to  know  that  children  are  at- 
tracted to  such  a  place  in  July  weather. 
They  were  not  intruders.  It  was  gross  cate- 
lessness  on  the  port  of  the  city,  with  such 
knowledge,  to  leave  an  unguarded  pit  filled 
with  wat«r  In  the  street.  Into  whicn  an  nu- 
susoecting  child  might  fall." 

"nie  court  in  the  same  case  further  says ; 
"Conceding  all  that  has  been  contended  fur 
in  respect  to  the  condition  of  the  pit,  tlift 
levee  and  the  street  and  run  at  the  time  and 
place  of  the  sad  occuirence,  the  fact  remaiiia 
that  the  city  made  an  excavation  in  a  street 
at  a  place  where  It  knew  children  living  in 
the  vicinity  were  accustomed  to  play,  and 
where  they  had  a  right  to  be  at  all  proper 
times,    without   being    intruders    upon   tlie 

Eemisesor  invaders  of  tike  rights  of  anyone. 
the  absence  of  the  workmen,  that  the  chil- 
dren went  into  the  shallow  stream  to  play 
was  precisely  what  the  appellant  might  havo 
expected.  It  owed  them  the  duty  to  guard 
the  pit  in  the  street  so  that  they  might  not 
fall  into  it  and  perish.  Neither  the  father 
nor  mother  knew  of,  nor  had  they  reason  to 
suspect,  any  danger  at  the  place  in  question. 
It  WHS  tbe^ore  not  negligence  to  permit 
the  child  to  be  with  another,  as  the  mother 
supposed  It  was,  at  such  a  place  so  near  its 

It  is  a  well-recognized  doctrine  tliat  persons 
are  required  to  use  greater  care  in  dealing 
with  children  of  tender  years  than  with  older 
persons  who  liave  reached  the  age  of  discre- 
tion, and  ttiat  greater  care  is  required  to  avoid 
injury  to  them,  even  wlien  they  are  trespass- 
ers.    Indianapkii.  P.  db  O.  S.  Co.    t.  Fx^ar, 

109  Ind.  179.  7  West.  Rep.  8M. 

The  facts  as  pleaded  In  this  case  show  that 
the  appellee,  after  having  created  the  mound 
of  ashes  upon  this  unlnclosed  lot  in  a  public 

Rlace  In  the  town,  near  a  public  street,  had 
)r  months  known  of  and  permitted  its  use 
by  the  public  to  pass  over  from  one  street  t» 
another,  and  as  a  play-ground  for  the  appel- 
lant, a  child  only  eight  years  of  age,  and 
other  children  of  the  town,  which  use  they 
had  known  and  acquiesced  In  to  such  an  ex- 
tent as  we  think  amounted  to  a  license  to 
such  children  to  use  the  same  for  such  pur- 
pose, and  under  such  circumstancea,  instead 


-18MI 


pHODfix  Inburahcb  Co.  v.  Toiclinboh. 


S17 


-of  ralag  cmie  to  Kvold  Injury  b>  sach  chll- 
■<lna,  thej  made  an  excavation  wid  filled  It 
witb  hot  and  bamlng  embers,  the  t«p  of 
which,  beiog  exposed.  Immediately  cooled 
.and  presented  Its  former  condition  upon  the 
vnrface,  but  uodenieftth  wm  t.  bidden  mass 
of  bumlDK  embers  and  fire,  which,  under  the 
■circumstances,  It  was  but  reasonable  to  sup- 
pOM  and  to  anticipate  that  children  of  tender 
yean  who  were  accuBtomed  to  use  the  same 
•■  a  play-ground  and  as  a  passageway,  would 
-enter  upon  and  into  and  be  severely  Injured. 
rnder  the  facta  alleged  in  the  complaint  It 
was  but  reasonable  to  expect  that  would  oc- 
«ur  which  did  In  fact  occur,  viz.,  that  a  child 
accustomed  to  pass  over  and  play  npcn  the 
beap  with  the  knowledge  and  acquiescence 
of  the  ftppelleea,  would  enter  upon  and  sink 
into  the  litddeD  pitfall  constructed  by  the 
appellees,  and  be  severely  and  dangerously 
mutied  and  injured.  We  do  not  holct  or  In- 
tend to  hold  that  the  appellees  would  be 
liable  for  the  ordinary  use  of  their  lot  In 
piling  hot  asbee  taken  from  their  mill  upon 
It  in  the  usual  way,  or  that  pervoos  are  liable 
ordinarily  for  mere  negligence  In  the  use  of 
their  own  property  aa  against  trespassers. 
But  the  allegation!  of  the  complaint  show  a 
wanton  disregard  of  the  rights  and  safety  of 
others.  It  shows  that  the  appellees  had,  by 
their  knowledge  and  acquiescence,  given  li- 
oenw  to  children  of  tender  years  to  use  their 
nnlncloaed  lot  as  a  play-ground,  and,  without 
any  warning  to  them  or  others,  they  con- 
•tnicted  a  pitfall  in  the  ground  where  such 
ohildren  were  accustomed  to  play,  which 
they  filled  with  burning  embers,  and  which 
gave  forth  no  signs  of  Its  condition  -  "■  - 
dano 
whil 


ilgns 
In  stepping  upon  Its  covering,  and 
I  In  this  condition  the  plaintiff,  a  child 
of  tender  years,  entered  upon  !t,  as  he  was 
aocustomed  to  do,  without  any  knowledge  of 
Its  changed  condition,  and  was  severely 
burned  and  injured,  and  the  appellees  are 
liable  under  such  circumstances  to  respond 
In  damages. 

The  court  erred  in  sustaining  the  demurrer 
to  the  oomplaint. 

Judgment  retened  at  eotU  of  appttUei,  and 
for  further  proceedings  In  accoraance  with 
thia  opinion. 


Albert  A.  TOMLINBOK. 
(....ma.....) 
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and  then  was  no  pFOvlslon  that  default  In  pay- 

ment  should  entitle  thelasurei  to  treat  the  preml- 

(Beptanber  IS,  ISDOj 

APPEAL  by  defendant  from  n  Judgment  at 
tbe  Superior  Court  for  Harion  County, 
overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  the  amount  alleged 
U>  be  due  under  a  policy  of  fire  insurance.     J/- 

The  case  is  fully  staled  in  tbe  opinion. 
JfsMTf.  Al«xajider  OllohrLst,  C.  A.  D*- 
Bmler  and  Ayrea,  Brown  te   H»rv«]rt 

for  appellant; 

A  waiver  by  an  insurance  oompanr,  by  any 
act  of  the  company,  cannot  be  implied  where 
the  policy  itself  provide*  expressly  what  the 
effect  ot  the  act  shall  be.    When  the  poUi? 


be  looked  to. 

WiUeaU  r.  MrlAmtttnt  Mvt.  L.  hi*.  Oa.  61 
Ind.  800. 

Nonpayment  of  the  premtnm  note  made  the 
policy  void  duringihe  default  The  Company, 
in  ts!king  lodgment  upon  the  note,  waived 
nothing.  The  effect  of  payment  was  to  make 
the  policy  good  from  tbe  time  onlv  of  tbe  pay- 
meot  As  n  appears  bv  tbe  complsiot  that  the 
loss  occurred  during  the  default,  there  can  be 
no  recovery. 

WiOeuU  T.  SorOtwatem  Mut.  L.  bu.  Oo. 
nipra;  Shin  r.  JTms  Tbnfe  L.  ln».  Co.  104  U. 
B.  88,  2S  L.  ed.  «69:  JTnsoiwADeJw  Z.  In*.  Oo. 
V.  iVndUMj  lis  n.  8.  696,  28  L.  ed.  866; 
BeadU  t.  OhoMngo  Cbunly  Mut,  In*,  Oo.  Z 
Hill,  161;  Wfudtr  t.  Ceniueiieut  Mul.  L,  Imm. 
Ol  8i  K.  T.  643;  HaOg  v.  Metropolitan  L.  Ita. 
Oo.  7  Cent,  Rep.  868, 106  N.  T.  487;  Watt  t. 
Rome  Int  Co.  SO  N.  T.  167.  See  also  WU- 
liana  v.  Albang  CXftf  Int.  Oo.  19  Hicfa.  461. 

Tbe  question  in  Lgon'r.Travelert Int.  Oo., 
66  Mich.  141,  baa  been  decided  in  directly  the 
opposite  way  in  Bant  t.  Tratelen  Int.  Oo,,  86 

Where  tbe  right  ot  the  Insurer  to  his  pre- 
mium b  fixed,  the  acceptance  of  it  after  a 
breach  of  some  condition  of  the  policy,  not 
relating  to  tbe  payment  of  the  premium,  ii  no 
waiver  of  the  breach. 

Blimp  T.   CMor  SapiOt  Int.  Oo.  IS  West. 


■JfctlnwiriiwM;  forfettan  fer  nonpoynunl 

.     .  ^beUaUe 

If  default  shaU  have  baeo 
■njlnatallDient  due  t9  tbe 
notet  k  valid,  althonch  br 
'  tbe  piemtnm  notes  of  tbe 


klIns.Oo.nKr.R4. 
ilanse  In  a  poUer  ot  Ore  msnranoe,  proTldlnr 
..R  A. 

_      See  alM>  42  Ii.  R.  A.  147. 


tiiat  ■the  oompanr  shall  not  be  Uable  br  vtrtoe  of 
this  poller,  or  anr  renewal  thereof,  until  Uie  pt^ 
mlum  thereof  diall  be  aotuaUr  paid,"  may  be 
waived  tir  the  oompanr.  Nebraska  ft  L  Ine.  Oo.  v. 
CbristteoBen  <Neb.}  Uar  U.  mo. 

A  eoodltlon  that  a  oompanj  shall  not  be  liable 
notn  the  premium  Is  paid  Into  Kb  treaaurr  mar  be 
waived  bf  its  adoption  ot  a  oourae  of  business  al- 
lowing agenta  to  receive  obecks.  Unlvsiial  F.  lUL 
Oo  V.  Hlock.  1  Oent.  BepL  161. 109  Pa.  686;  LehaooB 


IvraAHA  BDPBBItB  COUST. 


Bep.  SBT,  M  HL  App.  254;  Ifbratetttem  Mat. 
L.  Tni.  a>.  V.  Amtrman.  119  HI.  839. 

Menr*.  DnnMtn,  Smith  A  Wilson  for 
appellee, 

Elliott.  /.,  delivered  the  opinion  of  tbe 
court:  ■ 

The  compldat  of  the  appellee  alleges  tbat 
tlie  appellant  issued  to  him  a  policy  of  Inaar- 
ance  covering  a  period  of  five  yeare;  that  in 
pajmeot  of  the  pivmiam  the  appellee  gave  the 
appellant    $9.78  in    money   and    executed   a 

firomissory  note  for  $16.39;  ^at  the  property 
□sured  was  destroyed  by  fire  on  the  lat  aaj  of 
August,  1667;  that  Immediately  thereafter  he 
cave  the  appellant  due  notice  of  the  loss,  and 
Uiat  the  appellee  performed  all  of  the  ccnditioQg 
of  tbe  contract  on  bis  part.  The  averment  of 
perfomiance  is,  however,  qualified  by  speciflc 
allegations  which  read  thus:  "And  tbe  plain- 
tiff admits  it  to  be  trne  that  wlien  said  pre- 
nium  note  became  due  he  did  not  pay  the 
nme.  But  he  would  further  show  that  after 
the  maturity  of  the  note,  and  prior  to  the  loss, 
to  wit:  on  the  26th  day  of  June,  1887,  said 
Pbceniz  Insurance  Company  recovered  Judg- 
ment agaluM  the  plalutUE  on  tsld  premium 
note,  for  the  fall  amount  thereof,  before  one , 
Ezra  Martin,  a  justice  of  the  peace  in  and  for 
Wayne  Township,  Marion  County,  Indiana^ 
that  ibe  plaintiff  procured  execution  to  be 
stayed  by  one offering  himself  as  re- 
plevin bail,  who  was  accepted  as  such  bv  said 
justice  of  the  peace;  that  said  replevin  ball  had 
thus  been. tendered  and  accepted  before  the. 


October  10,  1887.  tbe  said  Judgment  was  br 
this  plaintiff  fully  paid  and  saUsfled  to  sala 
Justice  of  tbe  peace.^  Tbe  poUcy  contaioa  tb» 
following  provision; 

"  In  cose  the  assured  fails  to  pav  Ibe  pre- 
mium note  or  order  at  tbe  time  apecifled,  tbtn 
this  poller  sball  cease  to  be  In  force,  and 
remain  null  and  void  during  tbe  Hme  said  not* 
or  order  remDioa  unpaid  after  its  maturity,  ud 
no  legal  action  on  the  part  of  this  Company  ta 
enforce  payment  shall  oe  construed  as  reviving 
the  policy,  Tbe  payment  of  the  premium, 
however,  revives  the  policy  and  makes  It  good 
for  the  balance  of  Its  term." 

Tbe  contention  of  tbe  appellant  Is  that  tbe 
complaint  Is  bad  for  tbe  reason  tbat  it  is  not 
shown  that  tbere  was  a  performance  of  the- 
condftions  precedent  on  the  part  of  the  plain< 
tiff.  Tbe  tbeory  of  tbe  appellant's  counsel  ia 
that  the  appellant  did  not,  by  resortiog  to  legal 
proceedinga.  nor  bv  accepting  tbe  amount  of 
the  Judgment  rendered  on  tbe  note,  waive  ila 
right  tolDslsi  tbat  the  appellee  lost  his  claim 
to  the  benefit  of  the  policy  daring  tbe  time  the 
premiam  remained  unpaid.  The  counsel  for 
the  appellee  thus  outlined  their  theory:  "Our 
contention  is  not  at  all  tbat  the  taking  of  tbe 

fudgmeot  oo  tbe  premium  note  and  tbe  enter- 
Dg  of  replevin  ball  were  equivalent  to  the  pay- 
ment of  the  note;  hence  we  do  not  discuss  any 
citations  to  tbat  point.  Our  tbeoi7  of  the  oasa 
Is  this:  We  ssy  that  when  the  note  went  past 
due,  tbelusuranoeCompany  had  a  right  to  da- 


Hut.  P.  Ins.  Oo.  V.  Hnmee,  6  Cent.  Bep.  SIl.  US  Fa. 
691. 

Where  an  attent  agreed  to  siva  notloe  to  tlie  fa- 
sured  before  any  Installment  beoame  due.  whloh  he 
(ailed  to  do,  but  aflarwarda  save  notloe,  wben  tbe 


poUoT  was  f orfefted:  and  the  agent  iben  ssreed  to 
five  notice  before  all  sabeequent  Inslallmeats,  but 
nave  no  euoh  notloe,  and  no  further  lusCallmenta 
were  paid,— It  was  beld  ■  waiver  of  the  forfellura, 
DotwlUistaDdlaii  that  tbe  Installmentii  wen  Mveral 
Tears  part  due.  Alexander  v.  New  7ork  OODtl- 
(kental  Ins.  Oo.  ST  Wis.  OS. 

Aa  Insuianoe  oompaiiT  waives  a  forfetture  of  a 
poUoy,  where  lis  adjuster,  with  full  knowledge  of 
the  foots,  ooDtlDuee  to  recogn\x»  the  validity  of  tbe 
polloy,  and  enters  into  negDtlatioiui  Inr  a  setda- 
ment,  whereby  the  Insured  looura  eipense  or 
trouble.  OihkoabOasLlgtatCo.v.GernisiilBF.IiiS. 
Oo.  n  Wb.  4H. 

ir.  In  any  ncgottatlons  or  tnmncTtfoiis  after  for- 
feiture, under  olrouTQStaTioes  Inilicatlnec  to  the  oom- 
pBuy  or  Ila  authorlied  agent  that  the  Insured  makes 
a  ciaini  unclor  tbe  policy,  no  replf  la  made  indicat- 
ing tbe  Intention  ot  the  company  to  take  advan- 
tage III  tbe  forfeiture,  anil  tho  Insured  aftentanls 
makoa  proofs  of  Io«i.  the  torfolture  Is  thereby 
waived,    flmlthv.  St.I>aiilF.  AM.  Ina.Co.  BDak.aO. 

The  acceptance  of  the  cosh  premium  by  the  gen- 
eral agent,  after  default  and  notice  of  the  loss, 
operales  as  a  waiver  of  the  forrpilure,  and  renders 
tbe  company  oontlnuoiii<]y  liable  on  the  policy,  as 
though  the  note  given  for  caab  pTemlums  bad  been 
paid  at  maturity.    Ibid. 

vrbereltnaa  Ibe  fault  of  tbe  Insurance  company 
ttiat  Qioney  paid  89  premium  did  not  Tcacb  tbe  com- 
pany litiorc  the  loss  occurred,  in  an  action  on  the 
policy  tbe  company  iseaiopjvd  to  deny  the  validity 
of  the  claim,  UnivenalV.  lua.Co.  v.Block,10eDt. 
Bep.  5GT,  in  Fa.  taS. 

9L.ll.  A. 


Wfaeia  the  .premium  Is  promptly  paid  overtoUia' 
Insnianoe  broker,  the  Eaot  that  the  broker  Tetalna 
the  money,  by  airangement  wttb  tbe  agent,  wni 
not  suspend  tbe  eompanj's  UabUlty.  BUey  v.  Ocon. 
Hut.  P.  Ins.  Oo.  1  Cent.  Kep.  Ut,  110  Fa.  lU. 

Tbe  f orfeltute  of  an  fnsuraiMa  valioj  tor  talha* 
to  pay  the  premium  la  not  waived  by  aooeptlDit  a 
part  of  tbe  amount,  where  It  provldea  that  It  ^laU 
remam  null  and  void  during  sucb  default,  but  Uiat 
this  shall  not  prevent  the  company  oolleotlng  the 
amount  dua  by  suitor  otiierwiae.  Curtln  v.  Phteolx 
Ina.  Oo.  n  CU.  ei9- 


staliment  note  for  ptemlnm  earned  prior  to  any  da- 
fanlt  of  tbe  poUOT-holdar  Id  paying  the  Inotall- 
menls,  although  tlie  polio;  provldea  that  the  com- 
pany shall  not  be  liable  for  lorn  during  a  default  In 

the  payment  of  an  Installment,  and  the  policy  shall 
lapse  until  the  payment  Is  madeL  Llmerlok  v.  Qot^ 
ham.  87  fCan.  7SB. 

When  tbe  premium  of  au  Insurance  policy  la 
earned  and  forfeiture  oocun  before  the  loaa.  tak- 
ing and  retaining  the  premium  is  not  a  waiver  of 
the  forfeiture,  or  evidence  tending  to  show  It. 
Smith  V.  ConUnenlsU  Ins.  O).  ot  M.  T.  (Dak.)  Oct. 

laiMs. 

Before  a  oompoiiy  can  suspend  a  policy  on  ao> 
count  of  the  nonpayment  of  a  premium  note.  IS 
must,  under  lAWS  188D,  chap.  nO.  not  only  give 
thirty  days*  notloe  of  ItsmtenUon.  but  must  also 
notify  tbe  assured  of  the  amount  required  to  pay 
the  customary  abort  rates.  Including  the  ezimnse 
of  taking  tbe  risk,  np  to  the  time  of  the  proposed 
suspension;  and  the  Inouied  does  not  waive  the 
failure  to  give  such  notloe  by  applying  for  an  ex- 
tension of  time  on  the  note.  Boyd  V.  Oedar  Baplda 
Ins.  Co.  TD  Iowa,  301. 

Waiver  of  conditions;  what  constttotea.  Bee  noM 
to.Oerman  Ina.  Ock  r.  Gray  (Kan.}  S  L  B.  A.  7(L 
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dan  tud  pollcjr  forfdtod  for  such  DonpHT- 
ment,  uid  It  likewise  hnd  tbe  power  to  waive 
fuch  forfeltnie  and  consider  the  pollc;  In  foic«; 


■cHon  or  condact  wUdi,  in  kw,  cieHrlf  work 
K  miTer  of  sot  mcb  forfeiture." 

It  U  established  Isw  that  the  right  to  declare 
a  forCeiture  of  a  polfcr  for  the  DonpaymeDt  of 


.  Odd  FtlituM  Mttt.  Atto. 
117  iDd.  97;  WiOeuU  v.  2foTlhioeater7i  Mat.  L. 
Int.  Co.  81  lod.  800;  BehUr  t.  Oennan  Mut. 
F.  In*.  Co.  68  Ind.  847;  United  L.  F.  it  M 
Jtu.  Co.  T.  North  America  Int.  Go.  42  Ind.  688; 
Nma  Ycrk  L.  In*.  Go.  v.  BggU*ton.  M  U.  B.  B73 
[84  L.  ed.  B41];  Appieton  v.  Phanix  Mut.  L. 
In*.  Co.  m  N;  H.  641;  iSfyimc  t.  'Wi»cBTain 
Odd  FtUaat  Mut.  L.  In*.  Co.  69  Wis.  224; 
Rdme  t.  Philadelphia  L.  Itu.  Co.  el  Pa.  107. 
This  general  tiile  is  too  flrml;-  settled  to  be 
shaken;  so  lliat  the  onlj  question  which  is 
here  open  to  cootToversy  is  whether  the  Coni- 

enj  aid  waive  the  right  to  forfeit  the  policy 
ao  acceptance  of  the  premium  after  the  loss 
had  occnrrad. 

It  la  proper  to  aaj  at  the  outset  that  this  case  la 
to  be  dwcnminatecl  from  such  cases  as  American 
In*.  Co.  T.  ffenhi/,  00  Ind.  SIS,  and  American 
2n».  Co.  T.  Laamtfd,  60  Ind.  272,  for  the  reason 
that  la  those  cases  the  premlnm  notes  were 
shown  to  be  unpdd  at  the  time  of  the  loss,  and 
it  did  not  appear  that  the  Insurance  companr 
had  subsequeQll;  accepted  payment,  while 
here  there  was  an  acceptance  of  the  preoiium 
after  the  Iobb  occurred. 

We  cannot  perceive  any  valld'gTound  upon 
which  it  can  be  held  that  an  insurance  com- 
pany may  accept  payment  of  the  entire  pre- 
miam  after  a  loss  has  occurred,  and  yet  escape 


payment  oF  the  loss.  By  accepting  payment 
It  affirmed  the  voliditvof  the  policy  and  tacitly 
asBerted  that  the  policy  was  In  force  from  the 


..  a  it  was  executed.  In  such  a  case  there  is 
no  iDterregnum  in  which  there  was  a  lifeless 
policy,  for  the  policy  is  continuous  in  its  nature 
and  effect,  and  the  premium  covers  the  risk  as 
an  entirety.  It  would  do  violence  to  the  in- 
tention of  the  partiesand  the  languafre  of  their 
contract  to  declare,  as  tbe  appellants  seek  to 
have  us  do,  that  tbe  payment  simply  revived 
tbe  policy.  It  cannot  be  justly  amrmed  that 
tbe  parties  meant  to  revive  a  policy  in  a  case 
where,  as  here,  the  act  which  revived  It  was 
performed  after  the  loss  occurred.  The  rea- 
sonable effect  to  be  sltributed  to  such  an  act 
is  that  the  parties  meant  that  the  afQrmance  of 
tbe  coDtrnct  should  relate  back  to  the  execution 
of  tbe  policy. 

In  our  judgment,  acceptance  of  the  premium 
after  Ibe  loss  has  occurred  Is  a  waiver  of  the 
right  to  declare  a  forfeiture  of  the  policy,  and 
not  a  mere  act  of  revivor.  It  ia  not  reasonable 
to  assume  thai  the  parties  meant  to  do  no  more 
than  revive  the  policy  and  give  it  force  from 
tbe  time  of  the  acceptance  of  pavment,  since, 
••  the  loss  had  already  occurred,  the  Ineured 
could  acquire  no  benefit  from  the  revived  pol- 
ity. The  only  rule  which  would  yield  him 
beDeflt  and  give  bin  a  consideration  for  bis 
money  is  that  which  we  adopL 

Itls  a  principle  of  wide  sweep  that  forfeitures 
9L.  RA. 


are  not  favored,  and  within  the  spirit  of  this 
principle  such  cases  as  this  clearly  fall.  To 
treat  toeacceptance  of  the  premium  as  merely 
reviving  the  contract  is  in  effect  lo  adjudge  a 
forfeiture,  for  in  the  event  that  we  should 
adopt  the  views  of  the  appellant  the  result 
would  be  the  same  as  to  adjudge  tbe  policy 
forfeited.  This  is  clear  when  it  is  brought  to 
mind  that  tf  tbe  policy  Is  held  to  be  Ufeiess 
from  the  time  of  default  In  payment  until  after 
tbe  loss,  it  must  also  be  held  that  the  Insured 
cannot  recover  anything  npon  hiscontract.  A 
construclion  of  the  conduct  of  the  parties 
which  will  practically  produce  the  tame  result 
as  a  declaration  of  forfeiture  is  one  wbich  It  Is 
the  doty  of  the  courts  to  avoid  If  it  can  reason- 
ably be  done.  It  is  clear  that  this  constmc- 
tlou  may  be  reasonably  avoidedj  It  Is,  indeed, 
quite  clear  that  such  a  construction  as  that  for 
which  tbe  appellant  contends  would  be  against 
reason  and  Justice. 

It  Is  a  familiar  general  rule  that  a  party  who 
accepta  and  retains  benefit  from  a  contract 
confirms  tbe  contract  as  It  was  executed.  Un- 
der the  operation  of  this  general  rule  there  Is 
not  a  revival  of  the  contract,  but  a  couBrma- 
tion,  and  we  can  see  no  reason  why  such  % 
case  as  this  should  be  excepted  from  the  rule. 
The  doctrine  we  approve  produces  equitable 
results.  It  certainly  does  soln  this  case,  for  it  is 
but  just  that  the  Company,  having  accepted  the 
eu  tire  premium  after  the  occurrence  of  the  loes, 
should  yield  the  consideration  for  which  the 
premium  was  paid.  It  Is  not  just  that  tbe 
Company  abould  retain  the  premium  and  give 
no  value  in  return. 

The  fact  that  all  of  the  property  Insured 
was  not  destroyed  does  not  affect  Ibe  question, 
for  the  policy  is  indivisible  and  continuous. 
If,  to  put  an  Illustrative  case,  tlie  premium 
should  be  $500  and  tbe  amount  of  the  iosa 
only  (SO,  and  the  Insurance  Company  should 
enforce  payment  of  tbe  entire  premium  after 
the  loss  occurs,  it  seems  quite  clenr  that  It 
could  not  escape  payment  of  the  Io>s,  and  tbe 
principle  In  the  real  case  must  be  tbe  same  as 
that  in  the  supposed,  for  the  amount  cannot 
change  a  fundamental  principle  of  law. 

It  was  not  in  tbe  power  ot  tbe  assured  to 
pay  part  only  of  tbe  premium:  he  was  bound 
to  pay  it  all  or  lose  the  benefit  of  bis  contract. 
Tbe  rights  of  the  parties  are  reciprocal.  The 
Company  was  not  bound  (o  accept  part  of  the 
premium,  nor  had  it  a  right  to  treat  the  pre- 
mium as  paid  upon  part  only  of  the  property 
Insured.  It  nas  tbe  right  of  the  Company  to 
refuse  to  accept  part  of  tbe  premium,  but  it 
had  no  right  to  accept  tbe  whole  premium, 
and  treat  it  as  payment  for  an  Insurance  upon 
part  only  of  the  property  covered  by  tbe  pohcy. 
Having  accepted  the  entire  premium,  with  filll 
notice  of  the  loss,  it  confirmed  the  contract  as 
to  the  whole  of  the  property  innurc^d.  It  had 
the  right  to  elect  to  accept  or  reject  tbe  pre. 
mlum,  hut  it  cannot  accept  the  entire  pre- 
mium and  vet  assert  that  It  is  liable  onlv  from 
the  time  of  the  acceptance,  although  toe  loes 
occurred  prior  to  that  time. 

The  provision  of  the  policy  we  have  quoted 
doea  not  provide  that  the  default  la  payment 
sfasll  entitle  the  Company  to  treat  the  premium 
as  earned;  If  it  did  ws  sboald  have  a  more  dif- 
ficult question.    In  this  instance  tbe  premium 


Imsiasa  Sufkuu  Codbt. 


w&s  not  earned,  for  the  period  coTered  by  the 


policy  waa  five  years,  and  the  Iom  occurred 
within  wventeen  months  after  the  pollcj  weis 
written.  There  was,  in  tact,  at  the  time  of  tbe 
Joas  and  at  the  time  of  tbs  acceptance  of  tbe 
Amount  of  the  Judgment,  no  earned  premium 
bejood  that  paid  hi  cash.  Nor  Is  there  bdj  re- 
cital that  default  nhall  entitle  tbe  Company  to 
treat  the  premium  as  earned.  Tbe  re  is  therefore 
DO  tenable  ground  upon  which  tbe  Company 
can  Justify  its  act  in  taking  the  insurer's  money 
and  yet  repudiate  liability  for  the  loaa.  The 
moinent  the  risk  atached,  tbe  premium  paid 
was  beyond  recovery  by  the  insured.  Standleg 
V.  NoTthioattm  Mut.  L.  Iiu.  Oo.  96  Ind.  254; 
Continental  L-IiiM.  Co.t.BoMtr.WX  Ind.S6Q, 
i»  West.  Rep.  676. 
Hfsri|[ht  is  correspondent  with  his  bnrden. 


LS  for  the  period  named,  and  Indirlslhle  .. . 

M  the  property  deecribed.  When  the  Com- 
pany accepted  payment  of  tbe  entire  premium. 
It  waived  all  riffht  to  forfeit  >he  policy,  for,  as 
the  insured  can  get  back  nopart  ut  the  premium 
paid,  Deltber  can  the  Company  escape  the  per- 
formance of  Its  part  of  thecontracL  It  cannot 
have  tbe  benefit  and  escape  the  burden.  The 
onlr  natural  and  reasonable  construction 
which  can  be  placed  upon  the  condoct  of  the 
Company  Is  that  it  elected  to  waive  its  right  to 
take  advantage  of  tbe  default  in  payment. 
And  this  is  t^  only  legal  and  equitable  con- 
struction that  can  be  gtVen  to  its  acts,  for  It 
cannot  repudiate  the  policy  in  part  and  cooflrm 
it  in  part.  It  can  no  more  accept  and  retain 
tbe  entire  premium  without  confirming  the 
contract  than  can  the  insured  recover  back  tbe 
premium  paid  after  the  risk  is  attached.  It 
was  In  tbe  power  of  the  Company  to  accept  or 
refuse  paymenl.  It  made  Its  election,  and  It 
must  abide  the  legal  coufleqaencea  of  that  act. 
It  was  a  voluntary  performance,  wilh  full 
knowledge  of  all  Uie  material  facts,  and  the 
election  was  complete. 

We  have  studied  with  care  the  cases  referred 
to  by  (he  appellant's  counsel,  and  we  cannot 
regard  them,  as  sustaining  the  position  counsel 
BSEome,  foi  we  do  not  belleTe  that  In  any  of 
them  1>  the  doctrine  asserted  that  under  such  a 
policy  as  that  before  us  the  Insurance  Company 
may,  with  knowledge  of  the  loss  and  notice  that 
the  assured  la  alflrmiog  the  validity  of  the  pol- 
icy, accept  and  retain  the  entire  premium,  and 


88[26L.ed.  662],  there  waa  no  offer  to  pay  the 
premium  until  after  the  death  of  the  assured, 
and  then  the  olTer  was  refused,  tbe  company 
declining  to  accept  the  money  and  offering  to 
pay  the  surrender  value  of  tbe  policy. 

The  policy  In  the  case  of  WaU  v.  Homt  Jnt: 
0b,,86N.T\  157,  contained  a  provision  that  in 
caae  of  default  in  the  payment  of  the  note  given 
by  the  Insured  "  the  premium  shall  be  coosid- 
ned  as  earned,"  and  tbe  evidence  showed  that 
after  tbe  loaa  the  insured  offered  to  pay  the 
premium  and  that  it  was  declined.    'The    ~' 


log  that  there  wa*  no  waiver  of  payment  sofll- 
cient  to  excuse  the  insured,  for  there  are  well< 
reasoned  cases  which  assert  a  different  doctrine, 
and  among  them  our  own  and  one  or  more  Is 
New  York.  Sieeettm-v.OddFUlotttMut.AMt. 
117  Ind.  97;  Rome  Jnt.  Oo.  r,  OOman,  113  Ind. 
7,  10  West.  Rep,  842. 

But,  granting  that  tbe  deddon  Is  sound.  It 
cannot  aid  tbe  appellant,  for  the  reason  that  la 
this  instance  there  was  an  acceptance  of  tbe  en- 
tire premium  with  full  knowledge  of  all  the 
facts. 

In  WiaiamtM.AVMiny  City  Int.  Cb., 19  Mich. 
491,  Itwasheldtbat  where  toe  policy  provided 
that  in  case  default  was  made  in  the  payment 
of  a  premium  note,  "the  premium  shall  be 
considered  as  earned,"  acceptance  tS  tbe  pre- 


the  provisions  of  the  policy  declaring  that  It 
sboiud  be  Inoperative  durine  tbe  time  the  pr»' 
mium  remained  unpaid.  The  decision  Teals, 
for  authority,  entirely  upon  WMf.  Ehmalni. 
0>,,  tvpra,  and  we  are  not  inclined  tor^aidlt 
as  of  controlling  influence,  for  the  reason  that 
there  Is  an  essential  difference  between  the  pro- 
visions contained  in  the  policy  In  that  caae  and 
thoae  found  in  the  polW  before  us.  We  are, 
Indfed,  not  convinced  ol  the  soundness  of  the 
decision,  but  It  Is  not  neceasaiytodo  more  than 
to  decline  to  r^ard  it  as  in  point,  and  In  this  wa 
are  fully  supported  by  the  later  case  of  Tott  t, 
American  In:  Cb.,  89  Hich.  681,  where  tha 
court  expressed  an  opinion  as  to  the  force  and 
meaning  of  the  provision  In  tbe  policy  to  wbich 
we  have  referred. 

Tbe  only  case  directly  in  point,  referred  to 
by  counsel,  or  discovered  by  tu,  is  that  of  Jet- 
ijfe  V,  Maditon  Mut.  in*.  Oo.,  89  Wis.  111. 
"Tbat  case  received  careful  conaideratlon,  and 
the  decision  sustains  the  position  of  the  appel- 
lee. The  court  discriminates  tbe  case  before  It 
from  those  in  which  the  poUcT  provides  that  In 
case  of  default  the  payment  snail  be  deemed  to 
be  earned,  and  buUds  Ita  declaloo  prindpallr 
upon  tbe  ancient  doctrine  that  where  there  (■ 
DO  risk  there  la  no  right  to  a  premium.  It  ii 
declared  that  Mr.  May  a  statement  of  the  law  ii 
correct,  and  Uie  court  qootca  what  Is  said  b* 
him  in  speaking  of  a  contract  ot  Inanranoe,  and 
that  Is  this:  "It  Is,  rooreorer,  a  conditional 
contract,  for  when  no  rlak  attaches  no  premluDi 
is  to  be  paid,  or,  If  paid,  must,  in  the  absenoa 
of  freud^  be  returned  to  the  assured.  In  point 
ot  tact  the  contract  is  to  pay  the  premium  on 
condition  thattheriakla  run,  and  the  refunding 
of  a  premium  Is  of  freouent  occurrence  in  mar- 
itime insurance;  and  toat,  too,  in  cases  whets 
It  is  entirely  optional  with  the  aaanred  whether 
the  properly  insured  shall  be  put  at  hazard  or 
not,  as  when  the  ship  Is  never  dispatched  by  the 


Is  explicit:    '  Wben  the  risk  has  not  beeD 

.  nbetherilSDOt  havin^beeorun  wasowlog 

to  the  fault,  pleasure  or  will  of  the  insured,  or 
to  any  other  cause,  the  premium  shall  be  re- 
turned.' And  this  principle  Isalike  appUcabla 
to  all  policies  of  Insurance."  May,  Ins.  g  i. 
The  court  applied  this  doctrine  U>  the  caM 
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Dneur  t.  Btatx  of  Ihdiaha. 


before  It,  Bud  uld:  "  But  the  defendant  re- 
■ceived  tbe  whole  cash  premium  for  vbicb  the 
note  waa  giyea.  B7  «o  doing  It  received  com' 
peDMiioDlor  the  risk  corerlDK  the  time  when 
'  the  loes  occurred,  and  lie  thloK  it  cannot  now 
be  beard  to  »I1ege  that  m  the  time  of  the  Iors  It 
bad  no  risk  on  the  property  InBured.  The  ac- 
<«ptance  of  the  full  premium  after  notice  of  the 
Ion  U  entirely  incoosistent  with  the  claim  that 
the  rt^  wu  suspended  when  the  loss  oc- 

The  decMon  In  Lgon  vi  TYattl^i  Int.  Oa. ,  50 
HIch.  141,  while  not  directly  in  point,  does  as- 
•ett  a  doctrine  which  bears  stronglj  upon  tbe 
case  under  inTe«tlgation.  In  tbe  caw  referred 
to,  orders  for  the  premium  were  drawn  upon  a 
nUroad  company,  but  were  uot  paid,  and  tbe 
«ourt  held  the  Insurance  company  liable,  say- 
ing, amooK'^tber  things:  "A  forfeiture  is  not 
favored  at  law  or  In  equity,  and  a  provlBJon  tor 
It  In  a  fODtracI  will  be  strictly  construed,  and 
«ourta  will  find  a  waiver  upon  slight  evidence, 
when  ihe  equity  of  the  claim  m^e,  as  in  this 
caM,  Is,  under  the  contract,  in  favor  of  the  lu- 

It  la,  however,  inriited  br  tbe  coanael  for  the 
appellant  that  the  case  of  Bant  v.  Trwotier* 
ins.  Co.,  HO  Ef.  1177,  la  opposed  to  tbe  case  last 
mentioned;  but  we  thlnt  oounsel  are  in  error, 
for  tbe  Kentucky  court  puts  Its  decision  upon 
the  itround  that  the  assured  bad  not  earned  the 
wagee  which  he  assumed  to  assliR].  and  declares 
that  in  this  respect  tbe  case  diSers  from  Ljion 
▼.  TVaveUn  Ttu.  (h ,  *upra. 

In  Titutw.  OttntFaOtln*.  Co.,  81  N.  T.  410, 
the  oonrt  said;  "But  ft  may  be  asserted 
broadly  that  if,  in  any  negotiatlona  or  iransso- 
tions  with  the  assured  after  knowledge  of  the 
forfeiture.  It  recognizes  the  continued  validity 
«f  the  policy,  ordoea  acta  based  thereon,  or  re- 
qutrea  tbe  Insured  by  virtue  thereof  to  do  some 
act  or  incur  some  trouble  or  expense,  the  for- 
feiture Is  waived  as  a  matter  of  law,  and  it  Is 
now  settled  In  Ihls  court,  after  some  difference 
«f  opinion,  thatsucb  a  waiver  need  not  be  based 
upon  any  new  agreement  or  an  estoppel." 
Other  cases  assert  a  similar  dortrine.  Otterloh 
T.  New  Denmark  Mut.  H.  F.  in*  Oo.  80  Wis, 
120;  Cannon  v.  Eoma  Int.  Co.  08  Wis.  S8G: 
Farmer*  MhI.  F.  Ini.  Oo.  v.  Boom,  40  Blicb. 
147i  Phaniit  Int.  Oo.  v.  Zaniing,  IS  Neb. 
494. 

la  the  case  last  dted  the  court,  In  apeaklne 
of  tbe  duty  of  tbe  inauranoe  company,  aaidl 
"But  it  cannot  treat  the  policy  as  valid  to  col- 
lect the  memlum  and  void  for  the  payment  of 
lueaea.  The  note  having  been  paid  after  the 
loss,  the  Bcceptance  of  the  money  waived  tbe 
condition  of  forfeiture  In  tbe  policy,  and  it  was 
valid  and  subsisting,  at  tbe  lime  of  Uie  Ices." 

Tbe  case  before  us  falls  within  the  principle 
declared  In  the  eases  dted.  The  acceptance  of 
Ibe  money  was  after  the  loss  and  after  tbe 
Companv  anew  that  tbe  assured  was  affirming 
the  Taliaity  of  tbe  policy  and  his  right  to  re- 
cover the  loss.  It  knew  that  he  did  not  regard 
the  policy  as  suspended,  and  by  accepting  the 
money  it  conArmed  tbe  contract  sa  of  the  date 
«f  its  execution. 


Judgmmt  qfflrvud, 
«L.aA  SI 


Henry  DUQAK,  Appt., 

f. 
STATE  OP  INDIANA.* 
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[.   A  Bt»t«  hM  JnriadleUoB  to  tiT  «a« 

pmilabalfciuM  aoalnst  Ita  Sunday  I«wa,ooBa> 
mltted  br  persona  enraced  Id  earrrlaf  paMengess 
over  navlsable  waten  of  tbe  Dnlted  SMtM  lytw 
alooK  Its  bordeiB,  betwrna  dUIareDC  points  wU^ 


8.  A  ■tawnbiM.t  pilot  wbo  k  emploTcd  upon 
a  traat  enmKed  In  carrying  passenBeii  to  and 
from  plesauce  partlei  on  SandBr  Is  within  tbe  pro- 
vlstona  of  aatatnte  providing  for  the  pnnlshmeot 
of  penona  who  are  found  on  that  dajst  oommoa 
labor  or  enffa0ed  In  their  uaual  avocations,  works 
of  neoeadtr  and  obarlty  alone  eioepted. 

(September  EO.  UBOJ 

APPEAL  by  defendant  from  a  Judgment  of 
Ihe  arcutt  Court  for  Clark  County  entei«d 
upon  a  verdict  found  agalnat  him  for  an  alleged 
violation  of  the  Sunday  Laws.     AMrmed. 

Tbe  case  Is  fully  stated  In  the  opinion. 

Matn.  A.  Dowllnif  and  J.  K.  Marsh  for 
appellant. 

XatTi.  Ztonla  T.  BUohonor,  Atty-Qm., 
a.  H.  Voict,  i^wji  Attn.,  and  J.  a.  OU- 
lett  for  tbe  State. 

Elliott,  J.,  delivered  the  optailon  of  tlw 

Tbe  appellant  was  adjudged  guilty  of  a  vio- 
lation of  the  Sunday  Law  by  pursuing  hfi 
usual  vocation  as  a  steamboat  pilot,  and  from 
Ihe  Judgment  against  bim  be  prosecutes  tlits 

It  is  admitted  thatthe  appellant's  usual  vocs- 
tlon  was  that  of  a  steamboat  pilot;  that  one 
who  puTEuea  such  a  vocation  is  engaged  In 
common  labor;  that  the  appellant  was  em- 
ployed sa  such  pilot  on  a  steamboat  plying  be- 
tween JetfersonvUie  and  Fern  Orove  on  the 
Ohio  River;  tbst  both  of  those  plscea  are  In 
Clark  County,  Indiana;  thai  the  steamboat  of 
which  he  was  the  pilot  pUed  between  tbe  points 
named  on  the  Bunday  aedguated  in  tbe  indict- 
ment; that  be  was  then  mors  than  fourteen 
years  of  age;  that  tbe  steamboat  on  which  the 
appellant  was  engsged  was  chsitered  by  per- 
sons, not  the  owneia  nor  common  carriers,  al 
a  ettpnlated  price,  to  transpori  persons  desiring 
to  attend  picnics  at  Artie  Springs  and  Fern 
drove  from  I»nisvitle,  Kentucky,  and  JeSer- 
BOnvIlle,  Indiana;  (bat  the  appellant,  as  well  as 
all  tbe  other  persons  employed  on  tbe  boat,  wers 


Tbe  faot  that  a  penon  was  traveling  on  Bundar, 
tn  violation  of  an  Aot  eonoamlng  vloa  and  tmmor- 
alltj,  does  not  precluito  him  from  malntalnlnv  an 
aoUoD  for  damaoea  for  peiwmal  Injuries  reauitlnr 
from  nefillgrence  of  tbe  oairler.  Delawara,  L.  A  W. 
B.Oo.v.Trautweln,TL.B.A.4»,SIN.J.L.l<ft  See 
note  to  LoutavUle,  N.  A.  A  a  B.  Oo.  v.  Buok  (InAll 
L.aA.Gai. 

Under  the  laws  of  HinneaolB.  laaolns,  pnblWilnc 
and  otmulatins  anewapaper  on  Sunday  la  unlairfu). 
It  la  not  a  work  of  neoenl^.  Btaij  v.  Sk  Paul 
Qlobe  Pub.  Co.  *  L.  B.  A  US,  U  Hlnn.  US. 

As  to  works  of  necessity,  see  Western  n.  Tdc^ 
Topet,  ■  L.  B.  A.  Bi,  no(«,  lU  lod.  EU.  ^  ^^  [.> 


a  also   11   L.  R.   A.  63,  663;   26  L.  R.  A,  60S. 
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hired  Bud  p&td  bj  the  LoulSTille  A  Jefterson- 
Tllle  Fen7  Company,  the  owner  of  the  boat. 
It  U  farther  admittea  that  the  ferr;  companj 
was  a  coiporatlDn  oiganlzed  under  the  laws  of 
Kentucky;  that  lla  prindpal  office  was  In  that 
Bt&te;  that  od  the  Simdav  designated  In  the  in- 
dicLment  tbe  steamboat  piloted  bv  the  tppellant 
■tarled  from  the  Citj  of  Loufanlle,  E«ituckf , 
landed  at  the  Citr  o'  JeffersoDrille,  In  this 
State,  thence  proceeded  up  the  Ohio  Rivet  to 
Artie  Springs  and  Fern  GroTe,  in  Indiana,  and 
leturned  to  Loalarllle,  Kentucky,  where  the 
TOjage  ended.  It  la  still  farther  admitted  that 
the  boat  was  not  plving  as  a  ferry-boat  lietneen 
Loutsville  and  JefleraonTllIe  on  the  Sunday 
named  In  the  indiciment. 

The  case  la  before  ub  apoa  these  admitted 
(acta,  and  we  are  required  U>  declare  the  law 
upon  Uiose  facia. 

Ylrglnia  gave  Indiana  jurisdiction  over  the 
Ohio  River,  and  what  Virginia  nve  Indiana 
accepted.  OarliOe  v.  Slatt.  Sa  tnd.  OS;  Biter- 
lode  Y.  Ailing.  H  Ind.  184. 

So  far  as  it  was  in  the  power  of  the  State 
having  original  dominion  lo  cede  jurisdiction. 
It  did  confer  it  upon  Indiana,  and  taeautboritj 
oonferred  by  Yirginta  has  beet)  exercised  by 
Indiana.  Other  Statea  have  exercised  lor 
many  yean  simfiar  jurisdiction  under  grants 
from  Vlrginta.  MeFtia  v.  Oom,  2  MeL  (Ey.) 
8M. 

The  older  authorltlet  are  all  to  tbe  effect 
that  one  State  may  punish  crimes  committed 
upon  a  naviirable  stream  and  near  the  line  of 
the  State.  OarlitU  r.  Slate,  mtpra;  People  v. 
TWSrito,  19  N.  T.  534;  Parhn-  v.  Cvtler  M.  Co. 
»0  Me.  856;  Bbntghbm.  v.  Stale,  B  Wis.  296; 
"^ithen.  f.  Buek&t/,  SI  U.  B.  SO  How.  87  [IS 
L.  ed,  817], 

Id  comparatively  recent  decisions  of  the  Su- 
preme Court  of  the  United  States  it  is  held  that 
the  States  have  jurisdiction  of  no  narrow  extent 
over  navigable  streams  along  their  respective 
borders.  WiUam»tt«  Iron  Brtdge  Co.  v.  Hateh, 
12S  U.  8.  7  [81 L.  ed.  68lj.  See  authorities  In 
NOttf,  1  Elliott,  Boads  and  StreeU,  87. 

Whether  ibe  recent  decisions  upon  tbe  sub- 
Joct  of  federal  authority  in  matters  of  Interstate 
commerce  change  the  rule  declared  by  tbe 
earlier  decisions  is  a  question  ^t  Is  not  nec- 
essary to  discuss,  for  no  question  of  Interstate 
commerce  arises  In  this  case.  A.  steamboat  en- 
gaged In  carrying  persons  to  pleasure  parties 
from  point  to  point  within  the  State  Is  not  en- 
raged in  commerce  between  tbe  States.  As 
toe  points  at  which  the  steamboat  of  which  the 
appellant  was  the  pilot  received  passengers, 
and  at  which  It  discoarged  Lbem,  are  on  tbe  In- 
diana shore,  there  was  noloterstatecommerce, 
and  the  case  falls  wltbln  tbe  decisions  of  tbe 
Supreme  Court  ot  tbe  United  States  wblcb  de- 
clare that  over  Its  local  commerce  a  State  has 
complete  and  exclusive  Jurisdiction.  Sanity, 
ManUtei  Jtiter  imp.  Co.  138  U.  a  ESS  [81  L. 
ed.  149]. 

We  bold  that  there  was  jurisdiction  to  try 
and  punish  offenses  of  tbe  class  to  which  that 
charged  againal  the  appellant  belongs. 

Thestean '^--' ■"     

employed  ai 


The  steamboat  on  which  tbe  appellant  was 
HDployed  as  a  pilot  wss  engaged  in  carryinE 
paasengera  to  sod  from  pleasure  parties.  This 
Is  BD  admitted  fact,  tor  the  word  "picnic"  Im- 


mere  pleasure  party.  It  Is  quite  clear  that- 
such  is  lis  slgnUlcation  in  this  Instance.  .  W» 
are  not,  ttierefore.  In  tbe  remotest  degree  con- 
cerned wilb  any  question  relative  to  tbe  law- 
fulness of  carrying  peraonsto  religious  exercises, 
on  charitable  missions,  or  on  excuralons  to  se- 
cure pure  air  and  rest,  conducted  by  peraons- 
out  of  bealth  or  overworked,  or  by  persons  ea- 
gaged  in  any  work  of  iicc^ty;  nor  are  we,. 
Indeed,  concerned  wltb  any  question  relative 
to  the  carrying  of  persons  to  attend  businesa. 
requiring  prompt  attention.  We  do  not  seek 
any  general  rule,  for  the  case  before  us  require*- 
of  us  adecUion  upon  the  single  question  wheth- 
er it  Is  lawful  to  carry  persons  to  and  froni. 
pleaiure  partiei  on  Sunday,  It  Is  not.  Indeed, 
.wiihiD  the  power  of  the  courta  to  lay  down  any 
general  rule  for  the  government  of  all  cases, 
aince,  to  a  very  great  extent,  each  case  of  thl» 
kind  must  depend  upon  Ita  own  particular  fBCt& 
A  case  takes  its  color  and  texture  from  th« 
(acts  of  tbe  particular  instance,  andnolfrom 
generalities.    Edgerton  v,  Stttie,  S7  Ind.  CSS. 

Our  Statute  declares  that  any  person  over 
fourteen  yearsof  age,  "found  at  common  labor 
or  engaged  In  his  usual  avocation  (works  of  oe- 
cesaltr  and  charity  alone  excepted)  on  Sunday, 
shall  be  fined  In  any  sum  not  more  than  %\i> 
nor  less  than  $1."    Ber.  Stat,  g  GOOD. 

We  are  far  within  the  doctrine  asserted  by 
the  decided  cases  wben  we  affirm  that carrylnr 
persons  for  pleaaura  solely  Is  not  a  work  ot 
necessity  or  charity.  It  hu  been  held  by  some 
of  tbe  courts  that  the  exoeptioD  contained  la 
the  Statute  cannot  be  enlarged  to  Include  mere 
matters  of  budness.  Davi4  t.  Bonurvmt,  138 
Mass.  e94,  86  Am.  Rep.  89S;  OnitA  v.  Bottm 
AM.RCo.  120  Mass.  490. 

Other  cases  somewhat  modify  (hfi  doctrine,, 
and  assert  that  ordinary  business,  where  there 


be  of  such  a  peculiar  uiaracter,  or  of  such  aa. 
urgent  nature,  aa  lo  be  within  the  exception. 
Ungarieht  v.  BtaU,  119  Ind.  879;  Watem  01 
Ti&g.  Co.  V.  Top*t,  lis  Ind.  348,  3  L.  R.  A» 
224;  Watem  U.  TeUg.  Co.  v.  WOton,  108  Ind. 
808,  8  West.  Rep.  647;  YonoiH  v.  Slate,  '» 
Ind.  898;  Bogert  v.  Wtttem  U.  TeUg.  Co.  TO 
Ind.  169;  2^merv.S(a««,87Ind.  563;  WiUUn- 
ton  V.  State.  59  Ind.  416;  Crocket  v.  State,  8» 
Ind.  416;  Morrity.  State.SX  Ind.  189;  MeQat- 
riek  V.  Watxm,  4  Ohio  St.  596;  Henneridorfv. 
Scale,  20  Tex.  App.  699;  Dinxm  v.  State,  7ft 
Ala.  89;  Murrav  v.  Com  34  Pa.  270;  Tivevert 
v.  Decker,  61  Wis.  46;  SlaU  y.  Goff,  20  Ark. 


the  cases  which  thus  relax  and  liberalize  the 
rule  by  enlarging  the  exception,  for,  carrying. 
persons  (or  tbeir  own  pleasure  is  not  busineM 
at  all,  much  less  la  it  business  ot  so  urgent  nat- 
ure, demanding  prompt  acUoo.  The  moot  lib- 
eral courla  do  not  extend  the  rule  to  all  mattem- 
of  buainett,  but  restrict  It  to  burineas  of  a  nat- 
ure reasonably  requMng  prompt  action,  and 
the  line  of  reasoning  atiopted  t^  those  courta- 
very  clearly  shows  that  such  cases  aa  this  can- 
not be  brought  within  the  statutory  exception. 
It  la  held  In  well-reasoned  cases  that  tbe  excep- 
tion cannot  be  so  extended  as  to  Include  mer» 
matters  of  convenience.  MveUer  t.  Slate,  W 
Ind.  810;  Bueher  v.  FittAbtirg  S.  Co.  181  Mam, 


CTBbibh  t.  Stats  or  Imnuu. 


sag 


IH:  JoAMton  Y.  Cam.  23  Pk.  102;  ^Om  t.  D^f 
Jk.  48  Uich.  1,  88  Am.  Bep.  ISQ. 

It  la  wj  clear  to  vm  tbat,  under  the  law  u 
declared  1v  the  authorities  to  wbfch  we  bave 
lelerred,  toe  eicepdon  cannot  be  lo  eolarged 
■I  to  Include  penona  wbo.  In  pursuing  tnefr 
iMiial  vacation,  cajTv  pleasure  aeekera  to  and 
from  picnica.  Nor  do  we  doubt  that  tbla  cod- 
doalon  la  the  only  one  defenaible  on  principle. 


Jvxom  0'BRI£K,  AppU, 

«. 
8TATB  OP  INDIANA. 

(....Ini..,.) 

1.  ^M  Jnrlsdietlau  of  »  trlml  eonrti 
wlilob  la  ■  oonit  of  aenenl  Jurladlotlon,  will  be 
pnanmed  upon  apneal  a  tbe  teoord  does  not 

S.  TlMtrMMorlptoftliereeordiiiaeaae 
ourrlad  tor  bi»l  to  »  eonmtjr  different 
from  that  In  wblcb  tbe  Indlotmont  was  found 
need  not  Ihow  afflnnallTelr  that  the  xraod  Jury 
wblob  retunied  tbe  tadlouneiit  was  dulj'  Im- 


tarr  wai  lesallj  impaneled  will  be  piMumed 
tromaaUteaiaat  Id  tbe leoonl, and  arecltaltai 
tbe  oopT  of  tbe  tndiotment  ooatalned  tberein, 
that  tbe  Indlotment  was  retunied  br  a  ffrand  ]ui7 
of  tbe  oountr  Iron  wUoh  tbe  teooid  wm  ttaiM- 
mltted. 

8>  Wliera  tha  original  tndletmeiii  la  r^ 
qolrvd  by  atatat*  to  b«  filed  witli  tbe  olerk 
of  tbe  oourt  lu  irbloh  tbe  trial  !■  to  be  had  ui>on 
ehange  of  venue  In  a  orlmliial  oaas.  If  ttae  re- 
quired tnneoTlpt  la  made  out  aed  flled  Jt  will  be 
preaumed  on  appeal  to  bare  been  ■ooompanied 
brtbe  Indlotment  Intbeabaeooeof  evtdenoe  to 
tbe  eoatiarr;  and  tbe  tOot  that  tbe  record  ta 
aOentaa  totheflllDaof  thebidlotmetit  lilmma- 
terlal  If  tbe  atatute  doe*  not  reQulre  It  to  make 
nantjon  of  that  toot. 

4.   Tbe  KJlml— ion  of  testlnonr  ■«  to 


Bi^ks  aad  aeai*  found  npon  tbepenou  of 
a  defendant.  In  aorimlnBl  proaeoutloD,  dorlag  a 
lorolble  eaanlnatioDof  blm  wllb  a  Tlew  to  aweiw 
talnlns  bla  tdeativ  for  the  purpoeecd  arnetliic 
him,  la  not  prohibited  Xyf  a  oonaUtutlonal  pro> 
TWon  thatnoperaoDlnaororlmlDBl  pioeeoutkm 
ahail  be  compelled  to  leatUr  wrBloat  blmaeU: 

(Bqrtember  U.iaODO 

APPEAL  bT  deTeodant  from  a  Jadgineot  of 
the  Circuit  Court  lot  Welto  Conot;,  en- 
tered upon  a  Tcrdlct  conrlcting  hhn  of  the 
crimeoi  InToluDlarr  manalangtaier.    Affirmed. 
The  caae  U  fully  stated  In  the  opinion. 
Mem-*.  A.  R,  Kartln,  J.  B,   Kenner, 
Levi  Mock  and  Abram  Sinunona,  for  apr- 

The  record  mu«t  somewhere  ehow  that  the 
KTHnd  Jury  which  retumed  the  Indlctrneut  waa 
dulj    and   legally    impaneled,    charged   and 


and  scars  ou  the  person  of  the  defendant,  which 
marts  and  scara  were  ascertaioed  by  mid 
DiDoD  against  the  consent  of  the  defendant, 
while  he  was  handcuffed  and  Imprisoned  In 
Jell  at  Ashland,  Wisconsin. 

The  Constitution  of  the  United  States,  art 
S,  g  29,  among  other  thinga  providee  that  no 
man  shall  be  compelled  in  a  crimioal  caae  to 
be  a  witness  against  himself:  also  Ind.  Const., 
8  06-      . 

See  i/JKn  v.  Slalt,  lis  Ind.  S54. 

It  haa  been  held  error  to  compel  tbe  defend- 
ant to  exhibit  his  person  or  anj  part  thereof  to 
tbe  Jury  aa  evidence  against  himself,  and  it 
haa  also  been  held  error  lo  admit  evidence  de- 
rived from  a  compulsory  ezblbillon  of  the  de- 
fendant's person  prior  to  the  trial,  because  such 
methods  are  deemed  to  compel  him  to  be  a 
wilness  against  himself. 

Fao^  V.  IteCoy,  48  How,  Pr.  «16;  Abbott, 
Trial  Brief,  ^  091;  Wiikim  t.  Maione,  14  Ind. 
168;  P»pU  T.   KtUy,  24  N.  T.  75;  barton. 


Ad  olBeer  who  arieata  a  prtooner  has  a  rl^bt  to 
lake  Bur  property  whiob  be  has  about  him,  whlcdi 
b  eonneoted  with  the  crime  obured,  or  whlob  may 
be  required  aa  erldeaoe.  Roaooe,  Cr.  Bv,  £11;  B^. 
▼.  01>aDneU,  T  Oar.  *  F.  188i  Beg.  v.  Einsc?,  Id. 
^'  -*^  Z'J^^^'**  '^  *^  ^^-  ''•  Itooner,  Id. 


h  Beat,  Bt.  I  US. 


■aeAtofvrrH 


idA  mCdenos  aoalntt 


Bvtdeooe  that  a  wKoeea  tovUbly  pUoed  defend- 
aofa  foot  In  certain  Inoki  nesf  the  scene  of  the 
barctarr.  and  fliat  tber  were  of  the  lame  slie.  Is 
■otadmlsBlble.    Da^  v.  Blate,  e  Ge.  «B. 

If  a  person  under  durea  ooofessea  to  having- 
rtoloD  goods  and  dapealted  tbem  Id  a  oertaln  place, 
Ua  oonfeaMoo  of  the  thett  wm  be  rejeoted;  jet 
•Tldenoe  that  he  slated  lAere  tbe  goodt  were  will 
he  ieo«a*«d,  provided  the  gooda  were  found  at  tbe 
plaoe  deeorfbed.  DuSr  v.  People,  n  H.  Y.  Sg^ 
Whit*  T.  etate.  ■  Beiak.  US:  Belvidtra  v.Btat^  » 
Tex.  aO;  Bee.  t.  Oould,  »  Car.  *  P.  SBL 

The  oourt  has  do  rlaht  to  oompel  a  female  prla- 
a&er  to  anbnllt  to  a  personal  phrslcal  ezamlDatlon 
br  phralalana,  tor  tbepurpaaeofenabUQK  tbem  to 
liallfj  llial  ilin  has  hsil  s  iihllil  Svldenoetbusob-. 
9L.R.A. 

..      See  also  11  L.  R.  A.  75. 


talned  would  be  Inadmlsdbla  B«aliiat  her.  People 
V.  MoCof .  (S  How.  Pr.  as. 

It  Is  tbe  capability  nf  abuse,  and  not  the  prob- 
ablUtr  of  It,  whIob  la  to  be  retrknled  In  judKlaK  of 
the  rBBaona  wblob  lie  at  ttae  foundatloD,  and  guide 
In  ttae  Interpretation,  of  coDaUtuHonal  mOlatloaa. 
Bmer7>s  Oue,  107  Uaia.  1S3. 

I^te  eaeos  are  uniform  to  the  point  that  a  oli> 
oumataace  lending  to  staow  guilt  mar  be  proved, 
although  Itwasbrongbt  to  light  by  declaration  In. 
admlaslble  per  «e,  as  bavlDg  been  obtained  br  Im- 
proper influsnoe.  sute  r.  Johnson,  K  K.  C  tk 
Arohb.  Cr.  PL  ISL 

It  has  been  beld  Id  Georgia  that  It  iawttblnlhe 
dlsnretlon  of  the  trial  oourt  to  require  tbe  plalntUT, 
suing  for  a  phjslcallnlurT  alleged  to  be  permanent, 
to  submit  to  a  pbyaloal  examination.  Bee  Rtcb- 
moDd  t  D.  B,  CCT.  Childress,  11^  B.  ABOe,  and 
nota,  Bi  Oa.  TU. 

Ohan<n  qf  ploee  ef  trial. 
Tbe  rule  of  tba  statute,  that  only  ooe  cfa'.inge  at 
venae  trtna  tbe  ]ud(^  and  one  change  of  venue 
from  tbe  county,  ahall  be  granled.  Is  not  violated 
where  a  change  cd  Judxe  was  ordiired,  but  not  per. 
tectedunta  a  new  Judge  came  upon  the  bench, 
wbeo  another  application  for  obange  of  Judge  may 
be  allowed.   Dugglna  v.  Siste,  at  Ind.  au 


Induka  Supbhhb  Coubt, 


Lhw  of  Evidence,  ^  B83,  686,  731;  Btclast 
ataU,  S  Bazt  619,  SO  Am.  Rep,  72;  Blaektutll 
T.  8tale^67  G».  76,  44  Am.  Bffp.  717;  Rogers. 
Expert  Testimony,  p.  IDS,  §  74. 

Menrt.  JjouIb  T.  Mlcaener,  Attff-Oft., 
W.  A.  Brmnr»n,  iVM.  jlt^.,  and  J.  H. 
OUlfltl  for  the  State. 

Berkahlr*,  Oil.  J.,  delivered  tlie  opinion 
of  the  dourt: 

TbiB  pTOBecntion  origlnaled  in  tlie  HunUDJ^ 
ton  Circuit  Coort,  ana  upon  the  appellanl'e 
motion  the  veoue  was  changed  and  the  prate- 
GUtion  cairled  to  the  Wells  Circuit  Court,  In 
the  latter  court  the  appeHaot  was  placed  upon 
trial  and  convicted  of  the  crime  of  involnntary 
manslaughter,  and  fram  the  Jadgment  of  the 
court  be  appeals. 

Beveral  errore  are  agdgned,  but  In  the  brlefa 
filed  for  the  appellant  but  three  queBtioni  are 
diKusaed,  and  these  are  all  that  we  are  called 
upon   to   consider.     The  quesliona    are:    (1) 
Had  the  WeUa  Circuit  Coart  JurlgdieLion  of 
the  subject  matter  of  the  prOflecuUonT    (3)  Was 
there  iiifflcient.  evidence  to  support  the  ]ui' 
meut  of  the  courtT  and  (8)  Did  the  court  en 
the  admisBion  of  certain  teatlmonj  offered 
the  trial  Id  behalf  of  the  StateT 

The  Wells  Circait  Court  is  a  court  of  gen- 
eral juriBdictloD,  and  aa  it  doci  not  appear  ^m 
the  Tcconl  that  it  was  nithout  luriedictloD  thla 
court  will  premme  In  favor  of  its  jurisdiction. 
PoMmore  v,  Paitmon,  118  Ind.  887,  18  West. 
Rep.  88. 

The  foregoing  would  seem  to  be  a  fofflcient 
answer  to  the  first  objection  raised,  bat  we 
m^  further  state  that  u  appears  from  the  reo- 


the  Wells  Circuit  Court,  which  is  coined  Into 
the  record  at  length.  This  transcript  purports 
to  contain  the  proceedings  had  in  the  Hunt- 
ington ClKult  Court  in  a  certain  criminal  ac- 
tion in  the  name  of  the  State  of  Indiana  v. 
Jamet  ffBrien,  and  discloses  that  at  the  Harcb 
Term,  1889,  of  said  court  its  grand  \aTy  re- 
turned into  opencourt  an  indictment,  whfchis 
copied  in  full  into  the  record.  The  indictment 
as  copied  recites  that  it  is  a  preseatation  bv  the 
grand  Jurors  In  and  for  the  Couotv  of  Hunt- 
ingtoD,  State  of  Indiana,  against  George  Dil- 
lon, James  CBrieu  and  Henrj  Stinebrenner  for 
the  crime  of  murder,  and  purports  to  besigned 
bv  the  prosecuting  aitornej  for  the  Hunting- 
ton Circuit  Court,  and  has  upon  it  the  proper 
Indorsements.  The  transcript  Is  dulj  cCTtined 
by  the  clerk  of  the  Huntington  Circuit  Court. 
It  is  contended  ttiat  the  transcript  does  not 
state,  nor  the  copy  of  the  indictment  therein 


does  not,  that  the  presumption  is  that  they 
were  not.  and  hence  the  court  was  without  Ju- 
risdiction. Tbereis  nothing  in  this  objection. 
Reasonable  certaintv  is  all  that  Is  required  un- 
der our  Code  of  Criminal  Procedure.  Rev, 
Stat.  1881,  §§  17TS,  I776i  MeCool  v.  BUUt,  £S 
Ind.  127. 

It  appearing  afflrmattvely  In  the  recotd.  and 
also  by  recital  In  the  copy  of  the  indictment 
which  it  conlaiDs,  that  the  Indictment  was  re- 
turned by  a  grand  jury  of  Huntington  Countr, 
the  presumption  must  be  that  It  was  a  legally 
•  L.R.A. 


Impaneled  grand  jury.  In  this  connection  we 
mav  say  further  that  sftei  the  return  of  the 
indictment  and  before  asking  ibat  the  venue  be 
changed.  Ihe  appellant  entered  his  plea  of  not 
guilty,  thereby  waiving  anv  irregularily  in  the 
organization  of  the  granfl  jury.  Poaw  v. 
8tau,  87  Ind.  144;  Ford  v.  BtaU,  112  Ind.  873, 
11  West.  Rep.  656. 

But  it  is  further  contended  that  the  statute 
requires,  when  the  venue  is  changed  In  a  crim- 
inal proeecQtlon,  that  tlie  original  paper  on  file 
in  the  court  granting  the  change  sball  be  filed 
in  the  clerk's  office  of  the  court  to  which  the 
venue  Is  changed ;  that  the  recoid  does  not  show 
that  this  was  done,  and  therefore  It  must  Im 
assumed  that  the  original  papers  were  never 
filed  in  the  clerk's  office  of  Wells  County,  and 
the  conclusion  must  follow  that  the  Wefts  Cir- 
cuit Court  was  without  jurisdiction. 

Let  It  be  conceded  that  if  the  original  indict- 
ment had  not  lieen  filed  in  the  clerk's  office  of 
the  Wells  Circuit  Court,  that  it  bad  no  juris- 
diction, the  state  of  the  record  la  not  such  as 
to  lead  as  to  the  conclusion  that  iheindictment 
had  not  t^een  properly  filed.  The  Siatuiedoee 
not  require  that  a  record  shall  l>e  made  of  the 
fact  of  the  filing  of  the  indictment,  and  hence 
the  State  cannot  be  prejudiced  because  thereia 
no  such  record.  The  Statute  made  it  the  duty 
of  the  clerk  of  the  HuDlington  Circuit  Court  la 
make  a  transcript  such  as  we  find  in  the  reo- 
ord.  of  the  proceedings  had  in  the  court,  and 
to  seal  it  up,  together  with  the  oririnal  papers, 
and  deliver  the  same  to  the  eberifl  01  his  countv, 
whose  duty  it  was  to  deposit  the  package  m 
the  clerk's  ofBce  of  Weils  County,  When  this 
was  done  the  Wells  Circuit  Court  had  Juris- 
diction.   Her.  Stat.  1881,  Eg  1771. 1778. 

The  transcript  seems  to  have  found  its  way 
to  the  Wells  Circuit  Court,  and  we  must  pre- 
sume that  it  did  so  in  the  manner  prescribed 
by  law,  and,  the  contrary  not  appearing,  we 
must  presume  that  the  orieinal  papora  accom- 
paniea  the  transcript  We  are  bound  to  pre- 
sume that  public  officers  do  their  duty  until 
the  contraiT  is  made  to  appear.  Autborltiea, 
supra,-  Leilit  T.  Btatt,  88  Ind.  180;  Dunean  y. 
BtaU,  84  Ind.  304;  Am  v.  Btate,  BO  Ind.  78; 
Bright  T.  8lai».  Id.  848. 

If  the  original  papers  had  not  been  filed  in 
the  Wells  Circuit  Court  it  wss  Incumbent  on 
the  appellant  to  make  that  fact  afflrmativdr 
appear.  The  fact  was  susceptible  of  proof, 
which  was  necessarily  at  hand,  andcouldbave 
been  introduced  without  hardship  or  even  li^ 

invenience  to  the  appellant 

From  a  careful  cooelderalion  of  the  evidence 

e  are  of  the  opinion  that  It  fully  supports  the 
verdict  of  the  jury. 

That  a  felonious  homicide  was  committed 
there  can  Ije  no  question.  The  controverted 
question  is  as  to  whether  the  appellant  partlo- 
ipBt«d  in  the  commission  of  the  crime.  He 
introduced  evidence  tending  to  prove  an  alibi. 
We  are  not  favorably  Impressed  with  the  testi- 
mony which  he  introduced  to  support  thla  Lhe- 
)ryof  his  defense. 

We  oome  now  to  the  consideration  of  the 


witness  on  behalf  of  the  State.  The  appellant 
was  in  jail  in  the  Town  of  Ashland,  Slate  of 
Wiscondn.    The  witness  and  oi     "     ' 


SBua. 


O'Bsim  T.  Btati  of  Isdiaxa. 


ir«n  Mot  there  to  ■acertaln  if  he  wu  the  Jbmea 
CfBiiea  nuned  In  tbe  Indictment,  »nd  If  so,  to 
take  iteps  for  bis  remoTal  to  Huntington 
CountT  to  uiawer  to  Mid  indictmeot.  Wben 
tbe  wUDen  ftnd  RoAcbrongli  arrived  at  tbe  ^U 
wtterc  the  ftppellant  waa  conflned,  in  the  tirea- 
«nceof  tbeJaikiUtey  requested  of  the  appelant 


«  JaoMS  O^rleo,  and,  tlie  appellant  refudne 
to  gtanl  the  request,  he  wai  baudcufred  ana 
tbe  propooed  examination  made  forcibly  and 
agonal  hia  vill.  It  waa  as  to  the  niarla  nod 
■can  which  the  wltaeaa  claimed  to  have  dis- 
covered from  ttid  esamlnatlon  that  the  State 
impoeed  to  have  bim  iatitj. 


1\>  tbe  offered  testlmonj  tbe  appellant  oh- 
Vded,  atatine  sevenl  grounds  of  objection, 
bat  a«  none  dt  tbem  were  niffldentlj  specific 


aave  one,  weBhulcooflneouraelveatotbeqaes- 
tloa  wesented. 

It  la  conteoded  that  tbe  proposed  teatimon; 
■wnt  within  tbe  InhlUiion  found  in  the  last 
clauae  of  aectlon  14  of  article  1  of  our  Btate 
CODStitulIOD,  and  which  read!  asfoUowa:  "No 
perwxi  in  anj  criminal  proaecntion  aliall  be 
compelled  to  teali^  against  himaelf." 

We  are  not  caUed  upon  to  decide  whether  __ 
not  tbe  conrt  cotild,  at  tbe  trial  or  anterior 
thereto,  have  compelled  the  miellant  to  sn1>- 
mlt  to  an  examination,  that  ue  iuformatioD 
thna  oUalDed  might  be  used  aa  evidence  against 
bim  on  tbe  trial,  and  express  no  opinion  upon 
that  question.  But  for  a  learned  dIsctitdoD  of 
the  queaUoQ  pn  and  con.,*ee  BtaU  v.  Ah  Ohveg, 
14  Neb.  78,  SB  Am.  Bep.  B80,  and  nob;  Bh^ 
imU  t.  Btalt,  «7  Oa.  76,  44  Am.  Bep.  717; 
eiofttiT.  8laU.  6  Baxt  «19,  80  Am.  Rep.  73. 

Nor  wai  tbe  testimony  offered  aa  to  informa- 
tion obtained  to  be  osedi^upon  the  trial,  hat,  aa 
■we  have  alreadjseen,  with  avlew  to  bla  arrest 

The  qoentoD  of  dureti  and  its  effect  upon 
luformatloD  thereby  obtained  la  not  invcdved, 
for  tbe  facta  to  which  the  witneaa  was  called  to 
teetlfy  did  not  depoid  upon  a  confession  made 


Tbe  case  Is  ranch  like  the  ezamioalion  of  a 
persrai  nnder  arrest  for  concealed  weapoue  with 
which  be  could  have  committed  the  crime  of 
murder  of  which  be  is  accused,  or  for  stolen 
property  where  be  is  accused  of  larcenv,  and 
tbe  right  to  examine  the  accused  for  such  pur- 
pose has  nevei  been  questioned. 

The  conclusion  can  oal  v  be  reached  that  tbe 
oflered  testimouy  was  witnln  tbe  constitutional 
prohlUtlon  npon  the  theory  that  Uie  witness 
was  the  mere  moutb-plece,  and  that  the  appel- 
lant was  the  real  witness,  which  would  be  a 
strained  construction  of  tbe  conadtutional  pro- 
vision aa  applied  to  the  offered  testimony.  In 
conalniing  the  Constitution  the  courts  should 
follow  tbe  ordloaiy  import  of  the  language  em- 
pktyed,  nnleaa  there  are  controlling  reasons 
-  indicating  that  a  different  coDstruciion  was  In- 
taded. 

Worcester  saya  that  the  word  "testify"  haa 
three  defloltkna:  "(1)  to  make  a  statement  or 
declantloii  In  eoofirmation  of  some  fact;  to 
•  L-RA. 


lunal;  <3)  (law),— to  make  a  solemn  decUHk 
tion  uoder  oath  or  afflrmatJODbeforea tribunal, 
court,  Judge  or  mwHatnte  for  the  purpose  n 
proving  some  Fact 

The  last  of  these  is  from  Burrill's  Law  DlO' 
tloDsry.  Webster'a  definition  la  anbstantially 
the  same. 

To  hold  that  tbe  testimony  of  tbe  wltnee* 
was  incompeteut  would  compel  us.  In  every 
esse  involving  the  ideotltyof  a  person  accused 
of  crime,  to  hold  that  lestlmonv  as  to  marks 
and  scara  hidden  under  tbe  clotbiog  which  he 
wears  is  Insdmlseible,  it  the  information  of  the 
witness  was  obtained  without  the  consent  of 
the  accused,  no  difference  uodei  what  drcnm- 
stances  or  in  what  manner  obtained.  The  text- 
books throw  bat  little  light  upon  this  questica 
onder  consideration,  aod  yet  we  an  not  o^ 
tirely  without  authori^. 

StaU  V.  Oarrttt,  71 N.  a  8S,  IT  Am.  Rep.  1, 
was  an  Indictment  for  murder.  The  prisoner 
was  charged  with  tbe  murder  of  Almlra  Gar- 
rett Tbe  prisoner,  while  under  arrest  and 
very  much  agitated,  before  the  coroner,  and 
after  tiie  Jury  bad  rendered  their  verdict  against 
her,  in  their  preeence,  was  ordered  bv  the  coro- 
ner to  uuwnp  her  hand,  which  she  alleged  had 
,  been  burned,  and  abow  it  to  Dr.  Wuker,  so 
(hat  it  might  be  seen  if  it  had  been  burnt  or 
not  This  she  did  and  then  waa  no  Indication 
of  any  bum  upon  it  This  evidence  waa  ob- 
Jeoted  to  on  tbe  trial  by  eoonsel  for  the  pris- 
oner, because  it  waa,  in  substance,  compelling 
tbe  prlamer  to  funilali  evidence  agahiat  ber- 


condilion  of  her  iiand,  and  relied  npon  the  cass 
of  State  T.  Jaepbi.  B  Jonea,  L.  209.  The  dis- 
tlactlon  between  that  and  our  case  Is  that  In 
tbe  Jaeabt  Com  the  prisoner  himself  on  trial 
was  ctHOpelled  to  eiblbit  himself  to  tbe  Jury, 
that  they  mi^t  see  that  be  was  within  the  pro- 
hibited d^;ree  of  color.  Thua  he  waa  forced 
to  become  a  wttneaa  against  himself.  In  our 
case  not  tbe  prisooo'  Dot  tbe  witnesses  were 
called  to  prove  what  they  saw  npon  inspecting 
the  prisoner's  hand,  altriough  the  Inspection 
was  obtained  by  billmidatlon." 

The  court  then  holds  that  there  was  no  error. 
^w8taU-v.  (/riUtaTn,74N.  0.646,21  Am.  Bep. 
493. 

The  syllabus  of  that  eaae  Is  as  follows;  "An 
officer  who  had  arrested  a  prisoner  charged 
with  larceny  compelled  him  to  put  his  foot  in 
a  track  found  Dear  where  the  larceny  waa  com- 
mitted, and  tcBtiOed  as  to  the  resultof  tbe  com- 
parison. Held,  that  tbe  evidence  was  not  pro- 
cured by  duress  and  was  admissible." 

In  Walker  v.  StaU,  7  Tex.  App.  240,  S3  Ato. 
Rep.  C96,  "tbe  first  eTTOraaBlgaediB(sayscouQ- 
sel  for  tbe  appellant)  that  tbe  court  should  oot 
have  allowed  George  Grimes  to  testify  as  to  the 
result  of  a  compHnsou  between  tracks  found 
near  Munroe's  house  and  a  track  which  the  de- 
fendant was  compelled  to  make  while  under 
arrest  If  the  defendant  shall  not  be  com- 
pelled to  give  evidence  against  himself  (Bill  of 
nights,  g  10)  how  can  be  be  compelled  to  put 
the  Biate  In  possession  of  any  fact  which  the 
State  saya  goes  to  establish  his  gulltT"  Tbe 
conrt  in  that  case  says:    "There  la  but  a  single 
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bill  of  exceptlOTii  exhlUted  In  the  record,  and 
thla  was  aaved  to  the  admiwioD  Id  evideace  of 

Sroof  with  lewd  to  foot-trockB  made  bj  the 
efeodaot  in  Judga  Janter'H  office  whIUt  he  wai 
under  arre«t. 

JuBt  after  the  Aiacaverj  of  May  Munroe's 
murder  some  pxrties  present  commenced  ex- 
amining for  any  signs  or  evidence  left  by  the 
perpetrator,  at  the  house  and  arouod  the  prem- 
ises. Foot-prints  were  found  In  the  house  at  a 
window  and  In  a  peach  orchard,  which  were 
measured  bj  the  witnesses,  one  of  whom  was 
OeoTfe  Grunes.  The  portion  of  Uie  testimony 
wtatcQ  was  objected  to  on  the  trial  waa  as  fol- 
lows: '1  saw  tbe  same  measure  applied  to  a 
track  in  Judgt  Janlei's  otBce  at  Bremand. 
Janier  made  tne  defendant  make  hia  track  in 
the  ashea  and  sand  in  his  ofSce  where  a  stove 
had  tieen.  The  Impression  made  was  plain  and 
It  was  about  the  same  as  tracks  made  in  Mun- 
roe's house.  Tbe  measure  waa  applied  to  the 
footprints  in  Janier's  ofQce.  aud  it  was  the  same 
la  every  particular. — fitted  exactly.' 

"It  Iscoulendedtbat  tbe  evidence  was  incom- 
petent and  Inadmisaible,  because  it  waa  evi- 
:dence  which  defendant  was  compelled  to  make 
and  give  against  bimaeif,  In  contradiction  of 
Uie  tenth  section  of  Ibe  Bill  of  Rights  {article  1 
of  the  Const iLutior),  which  declares  that  the 
accused  of  crime  ahaU  not  be  compelled  to  give 
evidence  against  himself." 

The  court  then  copiea  at  length  from  the 
opinion  in  tbe  case  of  State  v.  Oraham,  tupra, 
and  upon  tbe  reasoning  and  concluaion  bi  that 
case  affirms  the  Judgment. 

We  find  no  error  m  the  record. 

Jvdffnunt  a^rmed,  with  eotti. 


Joshua  I.  MORRIS  et  al.,  Appti., 

t. 

Simon  T.  POWELL. 


1.  WlMre»8t»ta0oBaUtntlonIt«a  fixed 


«U7  to  oonatltata  otM  »  votar,  tbe  Le^li- 
lature  tiai  no  power  to  require  addtUonal  ijuBllfl- 
oatlona;  benoe  where  a  property  quallBcatlon  ' 
not  amOD^  tboae  flx»d   br  tbe  OonstltuUon. 
■tatiite  requliinir  a  oertsia  Oiaa  Of  peiHona, 
order  to  entitle  thsmeelvee  to  Vote,  to  produce 
oerUBcatea  whlcb  can  Onl;  l>e  obtained  In 
tber  own  propert]*.  fa  void. 

8.  A  l»w  whleh  reqnlrea  oii«  person  to 
ba  rogtaterml  in  order  to  tie  entiUed  to 
whOe  it  permlta  another  person  to  vote  without 
befnr  T^atered,  la  void  under  a  OauMltutlon 
wbloh  presorlbea  reglatratloD  accordlUK  to  lav 
aa  one  ot  the  quallfloatlona  of  votera. 

8.  Wberatba  Constitution  reqali«ar«td- 
denoe  In  »  voting  pretdnct  tor  only 
thirty  Amijm  before  an  elecHnn  to  enUUe 
penon  to  vote,  the  Legislature  oannot  require 
him  to  reErlater  ninety  days  belore  an  eleotloa  II 
the  act  of  registering  Includes  tbe  fixing  and  deo- 
Ivnatlon  of  tbe  preclnot  in  wbtoh  he  aliall  be  en. 
titled  to  vote. 

■ement  tluit  »n  Intending*  Tot- 


m  stateatant  as  to  Ida  lodging  ptaoe,  aud  thaUM 
l«  a  bona  Ode  tealdeot  of  tbe  ^eotnot  In  wUeh 
lie  lodgea,  the  produoUon  of  a  oertUloata  ot  whtiA 
ateteotlon  Uuie  la  nanwaary  to  ahow  hie  ritfit  to 
attonpt  to  oompel  Iiimto  di   ' 


I«gialattiv«  to  prmido  fter  the  reglx 
tntUtm  of  ail  pecaona  eoHtlad  to  vote  a  law 
providing  tor  tbe  reglatratloa  of  a  olaaa  or  put 
onlj  otthe  votaia  la  void. 

6.  A  l»w  imposliic  extr&  bnrdens  and 
hardahlp  In  the  matt«a>  of  r«glstr»tioa 
upon  persona  entitled  to  vote  under  the  Couatl- 
tution,  but  who  are  absent  from  the  Btate  tkw  a 
period  of  Blx  months  or  more,  or  who  are  oom- 
pelled  to  obange  tbelr  places  of  retldcmee  tkon 
one  oounty  to  anotlier  within  all  months  next 
preoeding  an  election  In  order  to  be  perinltted  to 
cut  tbelr  vole9.ii  Invalid;  fa enoe,  alaw  which re- 
quiree  Buoh  persona  to  regiater  nlaety  dars  Infore 
an  election,  while  other  penons  are  not  leqiUred 
to  register  at  all.  Is  void. 

7>  A  person  oannot,  before  being  permitted 
to  vote,  be  compelled  to  give  prool  of  guaUOoa- 
tJODBwblob  under  the  Constitution  ha  doeaoot 
have  to  poaaeaa. 

(Ootober  B,  leuD.) 

APPEAL  by  defendania  from  a  Judgment  of 
the  Circuit  Court  for  Henry  County  in 
favor  of  plaintiff  la  an  action  brought  to  en- 
join tbe  payment  of  an  account  for  books  fur- 
nished the  county  for  the  registering  of  voten. 

Trhe  facts  ue  fully  stated  in  tbe  opt  n  ton. 


Memrs.  Hark  X.  Forknar  ai 

C.  Harris,  for  appellee: 

The  Legislature  cannot  add  to  the  qualiflca- 
tiona  of  a  voter  prescribed  by  the  Conslitutlon, 
unless  tbe  Constitution  confers  that  authorl^ 
expressly. 

Quinn  v.  State.  85  Ind.  489;  Ri»M  t.  Ibrr, 
24  Ark.  161;  SarJ^v.iW<«,8Cow.  686:^0 
pla  V.  Qmada]/.  78  N.  0.  188;  BtaU  r.  Contlait- 
tine,  43  Ohio  St  487;  Daggett  v.  Hudton.  1 
Wttil  Rep.  789, 43  Ohio  St.  548;  Whitt  r.  JTuK- 
nomtA  County  Omnrt.  18  Or.  817;  Einneen  r. 
WHU,  4  New  Eng.  Rep.  4fi7,  144  Maaa.  «7; 
State  r.  Comer,  &  Neb.  36Si  St.  Jctmh  a  O. 
a  B.  Go.  V.  Bvelianan  County  Ct.  89  Mo.  485; 
Slate  T.  WiUiame,  S  WlL  808;  Mech.  Pub.  OB. 
S14S. 

Tbe  Legislature  cannot  select  a  class  of  Tol- 
era,  viz.,  those  going  out  of  the  State  tempo- 
rarily for  six  montha  or  more,  and  diafranchiae 


Atty-Qtn.  \. Detroit  {TAiOL)  7  L.  R.  A.  99; 
Kinneen  v.  TFeUa,  4  New  Eug.  Rep.  4S7,  144 
Maaa.  497, 

Olds,  J.,  delivered  tbe  oplDicn  of  tbe  court: 
This  action  was  brought  by  Sitnon  T.  Powell 
against  Josbua  I.  Morris,  auditor  of  Henry 
County,  and  William  H.  Elllort,  to  enjoin  the 
payment  of  an  account  for  booka  fumiahed 
tlie  county  for  reglaleriog  voters  under  section 
18  of  the  Election  Law  of  1889  (Ada  1889,  p. 
i6S),  Elliott's  Supplement,  %  1835,  and  It  in- 
volves tbe  validity  of  said  section.    A  demur- 


See  alao  17  L.  R.  A.  845;  38  L.  R.  A.  129. 


HoKBn  T.  POWBLL. 
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-lET  wu  Died  by  the  appeUant  to  tbe  complslnt, 
wid  overruled,  and.  be  ref  asiag  to  plead  f  ur- 
Uier,  Jadgment  waa  rendered  on  demurrer  tn 
favor  of  appelle&    The  aeclion  of  the  law  reads 

SectfOQ  18.  Each  eteclor  aball  vote  tij  ballot 
fn  the  prednGt  wherein  he  reddea.  Aay  per- 
•on  who,  having  been  a  reakleDt  of  Indiana, 
•ball  bave  abaented  hlnwelf  from  the  State  for 
a  period  of  alz  montha  or  more,  or  who  shall 
have  Kone  Into  auj  other  Slate  or  aovereigntj 
with  the  intention  of  votins  therein,  or  during 
any  abaence  In  aoT  other  Stale  or  sovereignty 
■hall  have  voted  toerein;  and  also  any  person- 
who  ahall  not  have  been  a  boea  flde  resident 
«f  tbU  State  and  of  tbe  county  in  which  he 
nildfii  as  leaat  six  monttiB  before  any  election, 
— 4hall,  before  being  endiied  to  vote  at  any  eleo- 
Uon  in  this  State,  regiater  a  notice  of  his  Inten- 
tioD  to  become  a  qualified  elector  therein,  in 
tlie  office  of  tbe  dene  of  the  circuit  court  of  the 
county  in  which  he  teaide«.  Whoever  ihall  be 
abaent  from  tbe  State  for  a  poiod  of  riz  months 
or  more  on  buaineaa  of  the  State  or  of  the  Cni  ted 
Statea  ahall,  at  tbe  time  he  ottma  to  vole,  pro- 
duce a  cenJ^cate  from  tbe  cotrnly  auditor  that 
hia  name  has  oontinuouslj,  aioce  his  departure 
from  the  State  on  >uoh  huidDeBi,  been  upon  tbe 
tax  duplicate  of  tald  conn^  for  tbe  purpose  of 
taxation  during  hiaabeence  from  the  State,  and 
tiiat  be  la  Kill  a  taxpayer  in  aaid  coantyi  and, 
filing  to  pTOdttce  such  certificate,  luch  per- 
aoD  abaU  not  be  permitted  to  vote.  Snch  reg- 
tatration  shall  be  made  at  least  three  months 
prior  to  any  auch  election,  and  the  notice  shall 
atate  luch  person's  name,  age  and  place  of 
residence  (by  which  shall  be  understood  hia 
lodglns  place),  and  the  notice  shall  be  la  tbe 
form  foUowing,  aod  sworn  to  before  auch  clerk: 
State  of  IndUna,    ) 

Connty.    ["■ 

I, ,  the  subscriber  hereto,  hereby  de- 
clare my  intention  to  become  a  qualified  elec- 
tor under  tbe  laws  oflndiaaaitbatl  was 

jeaia  of  an  on  my  last  binbday;  that  my  lodg- 
iDg  place  la  now (here  Insert  exact  loca- 
tion), and  I  am  a  bona  fideresident  of  the  pre- 
dnt^  In  which  I  lodge. 

Provided;  that  tbe  provisions  of  this  section 
respeciiog  such  registration  and  notice  shall 
not  apply  to  any  voter  who,  rix  months  or  more 
previous  to  any  election,  Ehall  have  reglsltred 
with  said  clerk  a  notice  declaring  his  Intention 
to  bold  bit  realdence  In  this  Stale  during  a  con- 
templated absence,  and  that  during  such  ab- 
aence he  will  not  exercise  the  rieht  of  mffrege 
elaewberei  and  which  notice  ahall  be  asfoUons 
and  ehaU  be  awom  to  before  said  clerk; 
Stata  of  Indiana,    } 

County,    f 

I, ,  the  sutncriber  hereto,  a  quallSed 

voter  of (here  insert  tbe  name  of  his 

precinct,  ward,  township,  town  and  cttv),  In 
Mid  county.  Intending  to  absent  myself,  do 
hereby  decbre  my  purpose  to  hold  my  residence 
•a  a  voter  In  said  Slate,  and  that  I  will  not  ex- 
erdae  (he  right  of  auffrage  elsewhere  during 
my  abaence. 

On  the  filing  of  any  notice  as  provided  for  in 
thia  section  it  shall  be  the  duty  of  such  clerk 
to  enter  tbe  name  and  realdence  of  taid  elector 
■•LB.  A. 


and  date  of  the  flltng  of  said  notice  tn  a  book 
furnished  for  said  r>urpose,  to  be  open  at  all 
times  to  tbe  Inspectiooof  the  public,  and  safely 
preserve  said  original  notice  and  deliver  a  cer- 
tified copy  of  the  same  to  the  elector  so  regis- 
tering; aod  on  demand  of  any  challenger  or 
member  of  the  election  boara,  such  elector 
shall  be  requested  to  produce  the  same  before 
being  allowed  to  vote.  No  peraon  shall  regis- 
ter for  any  other  person,  or  In  the  name  of  any 
other  person,  or  present  tbe  copy  of  tbe  rc^st^r 
for  any  other  person  at  a  polling  place,  or  in- 
duce, clro  or  advise  any  other  person  not  to 
register  who  may  be  required  to  register  as 
Rt>ove.  Any  person  violating  the  provisions  of 
this  section,  or  who  shall  vote  or  attempt  to 
vote  without  having  been  registered  when  re- 

?;uired  to  do  SO  aa  above,  ehall  be  guilty  of  a 
elony,  and,  upon  conviction,  shnll  be  imprls* 
ooed  in  tbe  state  prleon  for  not  lees  than  one 
nor  more  than  five  years,  and  be  disfranchlaed 
for  any  delerminale  period.  No  elector  shall 
be  at  any  cost  or  charge  for  such  registration 
or  ccrtlScate  thereof;  and  the  clerk  shall  be 
allowed  twenty-five  cents  and  co  more  for 
each  registration  and  certificate  thereof,  to  be 
In  full  for  all  services  connected  therewith, 
which  allowance  shall  t>e  made  out  of  the  coun- 
ty treasury  by  the  board  of  county  cr>mmis- 
sloners,  on  itemized  statementa  sworn  to  by  said 
clerk. 

Article  3,  section  1,  of  the  Constitution  of 
this  State  declarea  that  "  all  elections  shall  be 
free  and  equal;"  and  aeclion  3  of  the  same  ar- 
ticledefinesinunambtguouslanguage  who  shall 
be  entitled  to  vote. 

Section  S.  "  In  all  elections  not  otherwise 
provided  for  by  this  Constiiutlon,  every  male 
citizen  of  the  united  Statea  of  the  age  oi  tw  en- 


age  of  twenty-one  years  and  upward,  who  ahall 
have  resided  In  the  United  States  one  year,  and 
shall  have  resided  in  this  State  during  tbe  six 
months,  and  in  the  township  sixty  daya,  and  in 
the  ward  or  precinct  thirty  days.  Immediately 
preceding  such  election,  and  shall  have  declared 
bis  intention  to  become  a  citizen  of  the  United 
Slates  conformable  to  tbe  laws  of  the  United 
States  on  the  subject  of  natiiratixation, — shall 
be  entitled  to  vole  in  the  township  or  precinct 
where  be  may  reside,  if  be  shall  have  been  duly 
registered  according  to  law." 

Section  4  of  the  aame  article  provides  that 
"  no  person  shell  be  deemed  to  have  lost  hia 
residence  in  the  Slate  by  reason  of  his  ab»eDce, 
either  on  business  of  this  State  or  of  the  United 
States." 

Under  the  Constitution  a  person  mnat  have 
certain  qualiflcatioDH  to  entitle  bim  to  vole,  vii. ; 
he  musi  be  a  male  cillicn  of  tbe  Uuili^d  States 
{or  if  of  foreign  birth  must  have  declared  his 
intention  to  become  a  citizen  of  the  United 
Slates  comlormabie  to  the  laws  of  the  United 
States  on  the  subject  of  naturalization,  and 
have  resided  in  the  United  States  one  year);  he 
must  be  twenty-one  years  of  age  and  bave  rfr 
sided  in  this  State  six  months  and  to  the  town- 
ship sixty  days  aod  in  the  precinct  tbiityda7>> 
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entlUed  to  vote;  butif  there  be  U7  one  of  these 

SoalifluitloDS  wUcb  be  doea  Dot  poeeeu  " 
e  la  not  entitled  to  vote,  except  it  ibere  li 
legallj  enacted  itatate  providing  for  the  regls- 
tMtion  of  voters,  tben  he  ia  exempted  from  the 
duly  of  legiatering;  or  rather,  the  voters  of  the 
State  cannot  be  dUfranchlscd  bf  reasoi 
the  failure  of  the  Le^Uture  to  comply  with  a 
coDBtitution&l  mandate. 
Id  1881  the  electors  of  the  Btate,  bj  a  major- 

STote  of  over  elgbtT-seTeD  thousood, amend- 
lectiOD  14  of  article  B  of  the  OonsHlution  so 
aa  to  provide  that  ibe  "General  Aaanmbly  Shalt 
provide  for  the  reglBtratloQ  of  all  voter*  entit- 
led to  vote,"  and  it  la  bj  reason  of  an  omisdon 
or  a  refnau  on  the  part  of  the  General  Assem- 
bly to  obey  and  comply  with  this  constltatlon- 
al  mandate  that  the  voters  of  the  State  have 
ezerrised  the  right  of  suffrage  without  regis- 
tration since  the  adoption  of  to  Is  AmeDdmeot. 

That  Ibe  General  Assembly  has  the  power  to 
enact  a  law  providing  for  a  uniform  system  of 
registratton  of  all  voters  we  think  cannot  be 
controverted,  and  that  It  la  made  tbe  duty  of 
the  Qenerat  Assembly,  by  the  Constitution,  to 
mact  a  law  providlne  a  reasonable,  imlfarm 
and  impartial  system  for  the  registration  of  all 
voters  must  be  conceded;  but  section  18  of  the 
present  law  imposes  certain  dutlea  apoo  a  cer- 
tain class  of  voters  and  requires  certain  quaUfl- 
cations  of  other  classes,  whOe  a  much  larger 
portion  is  not  Included  within  Its  proviaionB  or 
affected  thereby.  The  question  Is  presented  as 
to  whether  or  not  the  Legislature  can  Impose 
the  obligations  which  it  seek*  to  do  by  this  sec- 
lion  on  theolasaof  voters  therelnspedfled,  and 
to  another  class  add  a  qualification  not  required 
by  the  ConatltotiMi  to  entitle  them  to  vote. 

This  tection  altempta  to  impose  an  obligation 
upon  all  peraons  who,  being  r«Bldenta  of  tbe 
State  of  rndlaoa,  bnt  shall  absent  themselves 
from  tbe  State  for  a  period  of  six  months  or 
more,  or  who  shall  bave  gone  into  any  other 
State  or  *oveTeigntr  with  the  Inlantlon  of  vot- 
ing Uiereio,  or  who,  during  an  absence  in  an- 
oAer  Stale  or  sovereignty,  have  voted  therein, 
and  npon  all  persons  who  ahall  not  bave  been 
bona  tide  retidents  of  tbls  State,  and  of  the 
county  in  which  they  reside,  at  least  six  months 
before  any  election, — tbe  duty  of  registering  a 
notice  of  their  intention  to  become  qualified 
electors  In  [heir  respective  precincta  In  tbe  of- 
fice of  the  clerk  of  tbe  circuit  court  of  the 
county  Id  which  they  reside  at  least  three 
months  prior  to  any  such  election,  and  makes 
It  a  felony,  punishable  by  Imprisonment  In  the 
state  prison,  to  vote  or  allempt  to  vote  without 
having  been  so  registered. 

It  is  also  attempted  by  this  section  to  make 
the  right  to  vote  of  certain  electors  of  this  State 
who  snail  be  absent  from  Uils  Biato  for  a  period 
of  six  months  or  more  on  business  of  the  Btate 
or  of  tbe  United  States,  to  depend  npon  their 
produdnK  at  the  time  the^  offer  to  vote  a  cer- 
tiflcate  of  the  county  auditor  that  their  names 
have  continuously  since  their  departure  from 
the  Btate  been  upon  the  tax  duplicate  of  said 
county  for  the  purpose  of  taxation  during  their 
absence  from  the  State,  and  Uiat  they  are  siiti 
taxpayers  in  said  county, 
suit.  A. 


a  property  qnailUcalion  to  a  certain  class  ot 
voters,  for  It  provides  that  person*  belne  absent 
from  the  State  on  the  buainesa  of  the  State  or 
United  States  shall  be  taxpayer*  In  the  county 
in  which  they  reside,  and  that  thev  Bhail  keep- 
their  names  on  the  tax  duplicnle  during  their 
absence,  and  shall  furnish  a  cenlficate  of  tba 
auditor  10  that  effect  before  thqy  shall  have  a 
right  to  vote.  None  of  the  names  of  voter* 
except  able-bodied  men  between  the  ages  of 
twenlv-one  and  fifty  years,  and  persons  owning 
taialjle  property  io  tbe  county,  properly  appear 
upon  the  tax  duplicate  and  ate  not  taxpayos 
In  the  county;  so  that  a  voter  over  fifty  years- 
of  ag^  being  absent  on  bueitMS*  of  the  State  or 
United  StatM,  and  owning  no  taxable  property 
in  the  couD^,  ts  not  a  tKHMver  In  the  county, 
and  )m  coukf  not  procure  such  a  certiflcate  front 
the  county  auditor;  and  on  voting  or  attempt- 
ing to  vote  he  would,  by  this  section,  be  gulf^ 
of  a  felony. 

The  only  reasonable  construction  to  be  placed 
upon  this  part  of  the  section  1*  that.  In  addition 
to  the  qualifications  to  vote  as  leqoired  by  the 


Constitution,  It  adds  another — a  property  qnall- 
ficallon—that  be  ahall  own  taxable  property 
witbin  tbe  county  where  he  resides,  and  shall 
keep  his  name  upon  the  tax  duplicate.  The 
Legialatnrebas  no  such  power.  That,  when  the 
people  by  the  adoption  of  the  Constitution, 
have  fixed  and  defined  in  the  Coastitutioo  it- 
self what  qualfflcatlona  a  voter  shall  possess  to 
entitle  him  to  vote,  the  Legislature  cannot  add 
an  additional  qualification  Is  too  pWnand  well 
recognized  for  arsumentor  to  need  the  citation 
of  Butlioritles.  The  principle  Is  elements^ 
that  when  the  ConstituUon  deflnea  Ibe  qualifi- 
cation of  voter*,  that  quaHflcatioa  eanntd  be- 
added  to  or  changed  by  legislative  enactment 
That  our  Constitution  doea  define  tbe  qualill- 
cation  ot  voters,  and  that  tha  part  of  seclitm  IS, 
tupra,  providing  that  certam  persons  shall 
make  proof  of  the  fact  that  tbey  are  taxpayeia 
of  the  countvls  an  attempt  to  aidd  an  addition- 
al qualification,  will  admit  of  no  doubt;  and  it 
ts  therefore  unconstitutional  and  void.  Thla 
Is  in  accordance  with  the  holding  of  this  court. 

In  Qutnn  v.  State  OS  Ind.  483,  the  court  in 
this  case  says:  "In  Biton  v.  Farr,  24  Ark.  ISl, 
the  court  held  that  where  the  Constitution,  as 
in  that  Btate,  fixes  the  qualifications  of  and  de- 
termines who  Aall  be  (Teemed  qualified  voters, 
those  qualifications  cannot  be  added  to  by  the 
Legislature." 

In  tiie  case  of  Qutnn  v.  Slatt  It  Is  held  that 
a  law  providing  for  a  residence  of  twenty  days 
in  the  township  was  in  conflict  with  the  Con- 
stitution of  this  State  then  in  force,  which  did 

It  require  a  residence  for  any  definite  length 
J  time  In  the  township.  &.JcmhAD.  C. 
R.  Co.  V.  Bwhanan  Omut)!  Ot.  8V  Mo.  4SS: 
PeopU  V.  Canaday,  78  H.  0. 198;  Page  v.  AUen, 
S8  Pa.  888. 98  Am.  Dec  B7S;  8taU  v.  WiOiamt, 
S  Wis.  808;  Kinnem  v.  WtO*.  144  Mass.  497, 
4  Mew  Eng.  Sep.  497,  69  Am.  Rep.  106. 

That  portion  of  the  section  providing  for  oer- 
tain  persons  to  reglai«r  before  being  entitled  to 
vote  was  evidentlv  intended,  and  we  think  It 
must  be  regardea,  as  an  attempt  to  create  a 
system  of  regietraUon  wherebv  peraons  com- 
ing witliin  ita  provisiOD*  shall  be  required  to 


Uoaitia  T.  Fowux. 


register  iMforebelncentltJedtoTOte.  Itbtrne, 
It  cfto  bardlj  be  Mid  that  It  creates  a  coort  di 
booid  with  antborily  .to  determloe  who  an 
ViglX  TOtera  and  have  the  right  to  vote  aod  ea- 


ter thdt  aamea  apoa  a  t^EWer  ai  l^al  roten. 
Yet  It  does  pravlae  for  a  mode  of  regteterloK 
and  keeping  a  record  of  certain  classes  of 


It  Is  deaigDBit- 


Toters.  and  reqairea  such  voters  to  prodi 

oettiflcate  of  nicb  reglstratioD  before  being  e 

titled  to  rote,  and  It  may  be  properly  regarded 

attempting  to  create  a  HvBtem  for  "' 

tioD  oi  certaio  dasMi  of  r< 

cd  in  the  section  aaaregli 

Conrtfl  differ  as  to  tbe  effect  of  a.  law  requir- 
ing tbe  r^dstration  of  voters  in  Stales  wberela 
the  ConsiitnlloD  deflnea  the  qualiflcations  of 
TOUTS  and  U  stlent  upon  the  question  of  regls- 
tiBtlon,  some  courts  holding  regiBtration  to  be 
ft  mere  regulatioD  as  to  tbe  moae  of  ezercUing 
tlie  right  of  suffrage,  while  other  courts,  and 
we  Uiuifc  the  better  reasoned  opfnioua,  hold  It 
-  to  be  adding  a  qualiflcation.  But  whatever 
ma;  be  the  tme  rule  where  the  OoDstitutloo  is 
silent,  ne  tfalnk  there  oaa  be  no  doubt  that  un- 
der the  OonstimtlOD  of  this  State  tegiEtratfon 
under  a  pfoper  law  constitutes  a  quuiflcatlon. 
When  tbe  Legislature  of  this  State  oiacU  a 
law  providlnc  tta  a  reannable,  uniform  and 
impartial  re^stradtm  of  all  voters  in  this  Slate, 
then  r^[Utradon  wfll  consiitute  a  quallflcation 
which  the  voter  must  poSMsa  to  entitle  him  to 
vote,  the  same  as  anj  of  the  other  qualifica- 
tions defined  bv  the  Constitution.  When  such 
ft  Registration  lAw  1*  enacted,  the  voter,  then, 
most  then  possess  the  qualification  of  being  a 
male  citizen  of  the  Unlled  Slates,  twenty-one 
yean  ot  age  ot  over,  and  must  have  reaicled  In 
the  Stale  stz  months,  in  tbe  township  slity 
days.  In  the  ward  or  precinct  thirty  daya,  and 
must  be  dulv  registered  according  to  law.  If 
be  possess  all  these  qualifications  he  can  vote; 
if  he  lacks  either  he  cannot  vote.  The  Conetl- 
tution  In  defining  the  quaUflcation  of  voters 
makea  one  of  the  quallBcatloos  to  be  "if  he 
shall  have  been  duly  registered  accordlag  to 
law."  When  a  valid  law  for  the  registration 
of  all  Toters  shall  have  been  enacted  as  re- 
quired by  the  Cooslltution.  tbeu  registration 
will  be  as  much  a  qualification  as  age  or  real- 
denoe.  The  qnalincations  of  voters  must  be 
uniform.  One  voter  must  poeseas  the  same  as 
Bootber,  and  he  need  posseai  no  more.  Where, 
aa  under  our  Constitution,  r^istration  Is  a 
qualification,  one  voter  cannot  he  required  by 
law  to  register  whOe  another  baa  tbe  right  to 
vole  without  registerli^.  Indeed,  such  a  dls- 
CTCpaocy  would  Invalidate  a  law  even  if  the 
Constitution  was  eilent  as  to  registration. 

Under  the  Constitution  of  this  State  a  male 
dtlzea  of  the  United  Statea  over  tbe  age  of 
twenty-one  years,  who  has  been  a  resident  of 
this  Stale  .for  six  months  iirior  to  any  election, 
may,  up  to  sixty  days  prior  to  such  election, 
exercise  the  right  to  move  and  cliange  hie  resi- 
deuce  from  county  lo  county  and  irom  town- 
ship to  township  within  the  State  aa  often  as 
lie  may  desire,  out  from  that  time  forward  be 
must  nave  a  flied  remdenoe  in  the  county  and 
township  where  be  intends  to  vote;  but  he  may 
still  contiaue  to  change  bis  realdence  from  pre- 
cinct lo  precinct  up  to  tbirty  days  prior  to  the 
election,  after  whlco  time  be  must  have  a  fixed 
raidenoe  in  tbe  precinct  to  be  entitled  to  vote. 
»L,R,  A. 
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right  of  changing  his  intension  and  restdeuce 
from  county  tocountv  and  township  to  town- 
sblp  up  to  sixty  days  befora  aa  election,  and  of 
still  continuing  to  change.  If  he  so  desire,  from 
precinct  to  pncinct  np  to  tbirtv  days  beroiv 
an  election,    Noihic^  la  required  of  tbe  voter 


does  not  require  of  the  voter  that  he  fix  o:  .  _ . 
ignste  his  reeldence  in  any  particular  township 
up  to  sixty  days  prior  to  an  election.  Front 
that  time  forward  he  cannot  change  his  resi- 
dence from  one  township  lo  another  If  be  de- 
sires to  vote.  The  same  la  true  In  regard  lo 
the  precinct  up  to  thirty  days  before  an  (dec- 
tlon.  Tbe  voter  Is  left  free  to  change  his  In- 
tention and  residence  op  to  Uiese  dates.  These 
privileges  belong  to  and  are  exercisable  bv  every 
qualified  voter  of  the  State  whether  he  oe  tem- 
porarily absent  from  the  State  for  a  day,  • 
month,  a  year  or  even  longer,  or  not  absent  at 
all.  A  mere  temporaryabsenoedoesnotinany 
way  affect  bis  re^ence  or  his  right  to  vole  un- 
der the  Constitution;  but  section  IS,  supra, 
Srovtdet  that  peiBona  who  absent  themieiviM 
nm  the  State  for  a  polod  of  six  months,  and 
persons  who  have  not  resided  In  one  connh  lor 
dx  months  before  any  election,  shall  register, 
aa  provided  by  tnoli  secUon,  ninety  days  be- 
fore the  election,  to  entitle  them  to  vote;  and 
thev  are  required  to  produce  tbe  certificate  of 
registration  before  voting.  While  this  section 
is  indefinite  In  some  of  Its  provisions,  and  Its- 
meaning  and  purpoae  Boniewh.U  obscure,  vet 
it  seems  to  us  ttutt  the  reasonable  conatmoUon 
lo  be  given  to  It  Is  that  such  voten  shall  de- 
clare their  IntenlloD  to  become  quaUfled  voten 
and  fix  aod  dedgnata  the  napective  predncta 
of  which  they  are  resideDts  and  enUtled  to  vote- 
ninety  days  before  an  election;  and  that  upon 
presentatfon  of  their  certificates  of  registratioD 
thev  shall  have  the  right  lo  vote  in  ibe  precinct 
so  designated ;  and  that  it  requires  of  such  vot- 
ers that  they  designate  their  voting  prednct- 
ninetydays  prior  to  an  election,  and  !*,  In  fact, 
requiring  a  fixed  residence  In  tbe  precinct 
ninety  days  previous  to  an  election,  and  in  thia- 
particular  at  least  it  is  an  abridicement  of  tbe 
rights  of  such  voters,  and  is  in  direct  conflict 
wTlb  the  ConstltuUon.  It  seems  to  us  that  th» 
construction  we  have  placed  upon  this  part  of 
the  section  is  the  only  reasonable  consiructlon 
ft  will  bear.  It  certainly  was  not  the  Inten- 
tion of  the  Legislatnie  to  reoulre  such  voters- 
to  designate  their  particular  place  of  residence, 
even  to  their  exact  lodging  place,  as  required 


of  the  regiatralion  proof  of  their  rigbtto  vole 
In  a  warcT or  precinct  other  than  that  designated 
In  tbe  notice  of  registration.  This  section  also 
provides  that  the  registration  books  shall  be 
kept  open  at  all  timea  to  the  Inspection  of  the 
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rMoiiing 
remdence 


such  votento  flxanddedgnate  their 

.    atidTotlnf;  places  dxtj  dan  before 

tbe  election,  and  affording  iDlormatfoD  to  the 
public  as  to  the  reddeoce  and  lawfnl  Toting 
places  of  such  peraoDe.  But  If  we  are  in  error 
In  tbit  conatmction,  the  providoii  Is  obnoxioua 
to  tbe  OoDstitntloD  and  void  for  other  reasons. 
It  is  a  veil-settled  rule  of  Ian  tbat,  "  when 
the  Constitution  defines  the  circumstances  un- 
der which  a  tigbt  maj  be  exercised  or  a  pen- 
alty imposed,  the  ipedflcatlon  ta  an  implied 
probtbiuon  against  leglslatlTe  Interference,  to 
add  to  the  condition  or  to  extend  tbe  penalty 
to  other  cases."  Tbii  language  of  JvAgt  Cooley 
Is  quoted  vlth  approTal  by  the  court  In  the 


T.  TvtUt,  W  Wis.  4S. 

In  other  words,  when  tbe  Constitution  com- 
mands how  a  right  may  be  exercUed  it  pro- 
hlbiu  tbe  exercise  of  that  right  in  some  other 
way;  If  exercised  at  all  It  must  be  exercised  ai 
commanded  by  the  Constitution,  The  Consti- 
tution of  thia  Slate,  section  4,  article  2,  pro- 
vides that  tbe  "General  Assembly  .  .  .  slisll 
provide  for  the  registration  of  sll  persons  en- 
titled to  vole."  TbU  provision  deflnes  how  tbe 
Legislature  shall  exercise  tberlgbl  of  requiring 

Iha    PAiTfalrttlinn    /s#  vntdH     that     IS,  by    prOVld- 

^ter.  This  consti- 
.mplled  prohibition 
uainsi  Droviding  for  tbe  registration  of  any 
claas  or  for  ooty  a  part  of  tbe  votera,  and  ibis 
is  consistent  with  the  great  weight  of  autborl- 
tiee  upon  the  question  of  tbe  vSiditv  of  Begla- 
tratlon  Laws,  which  bold  tbat  aucb  laws  must 
be  Impartial,  reasoonble  and  uniform. 

J^gt  Cooley  states  tbe  law  to  be  that  "all 
regulations  of  the  elective  franchise,  however, 
must  be  reasonable,  nniform  and  impartial. 
They  moat  not  have  for  their  purpose  aiiectly 
or  Indirectly  to  deny  or  abridge  the  conatita- 
tiooal  right  of  the  dtlzen  to  vote  or  uoneces- 
•arOy  to  Impede  its  exercise.  If  they  do  tbey 
must  be  declared  void."  Cooley,  Const  Llm. 
Otb  ed.  p.  768.  Bee  also  authoritlee  beretnbe- 
fraedted. 

In  a  weU-teasoned  opinion  tn  the  case  of 
AtHirw^Qmeral  v.  DMfw^t,  the  snthoritlea  m 


le  qnecrilon  are  folly  reviewed  and  ctmsidered, 
id  It  It  held  by  Uie  Supreme  Court  of  Michi- 
gan in  Uiat  caae  that  a  Reglatration  Law  Is  nn- 


resBonable  and  void  If  it  provides  lor  but  five 
registration  dnys  during  tbe  year,  at  one  of 
which  tbe  elector  must  make  personal  applica- 
tion for  registration;  that  It  thereby  disfran- 
chises persoDS  who  are  lU  or  absent  on  registra- 
tion days,  but  wbo  would  be  able  to  vole  on 
election  davs.  It  also  holds  the  same  Act  void 
because  It  U  not  Impanial.  in  that  it  requires  a 
naturalized  voter  to  produce  his  certificate  of 
DsturBllzatInn,  or  sbovr  by  evidence  other  than 
bis  own  oath  'that  such  certificate  was  issued, 
while  it  permits  a  native-born  dtizen  to  prove 
his  right  to  vote  by  bis  own  oatb.  Atly-Qen. 
V.  Detroit  (Mich.)  7  L.  R.  A.  B9. 

The  court  in  that  case,  after  dtlng  and  re- 
viewing Dumeroua  aulboritles,  says:  "These 
anthontles  all  teud  in  one  direcuon.  Tbey 
bold  that  the  Leglslslure  has  tbe  right  to  res- 
•onably  regulate  tbe  right  of  suffrage,  as  to  the 
manner  and  time  and  place  of  voting,  and  to 
provide  all  necessaiy  and  reasonable  rules  to 
0  L.  R.  A. 


eatabllsh  and  aacertatD  by  proper  proof  the  right 
to  vote  of  any  penon  affeilng  lui  ballot;  but 
has  no  power  to  ratraiD  or  almdge  the  right  or 
unnecessarily  to  ImpedelUfreeexerdse.  Thli 
law  before  us  disfranchises  evarv  person  too  ill 
to  attend  the  board  of  ru4strauoo,  tad  imrea- 
sonabiy  and  tmnecessaiUr  require!  pasona 
whose  busiocBs  duties,  public  or  private,  ars 
outside  of  Detroit,  to  return  home  to  Rgister, 
as  well  as  to  vot«,  making  two  Iript  when  only 
one  ought  to  be  required."  See  Dagaett  v. 
Budton,  48  Ohio  St  048,  1  West.  Rep.  780, 
54  Am.  Rep.  882. 

Indeed,  section  IS,  twpra,  seems  to  be  aimed 
at  a  oerialn  class  of  voters  who  mav  be  absent 
from  the  Btate  tor  %  period  of  Ax.  months, 
dther  for  pleasure  or  on  business  of  a  publlo 
or  private  character,  and  those  at  all  times 
wltnln  the  Slate  who  maybe  compelled.  In  or- 
der to  obtabi  employment  or  for  other  lawfnl 
purposes,  to  change  their  residence  from  ooo 
county  to  another  within  the  six  montha  next 
preceding  an  election;  and  It  imposes  a  burdoi 
upon  them  which  is  not  imposed  upon  other 
voters,  and  changes  tbeir  ooostitutional  privi- 
leges and  rights.  It  requires  them  to  designate 
their  particular  residence  and  voting  predoct, 
and  prohibits  tbem  from  again  changing  it,  at 
a  time  when,  under  the  Coostilutlon,  they  are 
not  required  to  do  so.  It  impcaes  extra  bur> 
deoa  and  hardships  on  these  clasaes  of  voters. 
In  thia  respect  It  is  both  unreasonable  and  not 
impartial.  Under  the  Constitution  the  rights 
of  voters  wbo  are  required  to  move  from  one 
county  to  another  within  six  months  and  prior 
to  sixty  days  before  an  election,  tn  order  to  ob- 
tain employment  or  for  other  lawful  purposes, 
and  thoaewboare  compelled  to  be  temporarily 
absent  from  the  Slate  for  six  months  or  longer, 
to  earn  a  living  for  themselves  and  famlHea, 
or  to  recuperate  their  health,  or  for  other  prop- 
er motives,  are  aa  aacred  under  the  Conatito- 
don  as  those  whose  circumstances  are  such  as 
not  to  require  tbem  to  change  their  remdence 
to  seek  employment,  or  to  be  absent  from  the 
Btale  for  that  or  any  other  lawful  pnrpoae.  Tba 
Constitution  guarantees  the  same  rights  to  all 
voters  who  are  bona  fide  reetdenta  of  tbe  Btata 

If  once  admitted  that  the  L^ifadatute  has  the 
power  to  enact  a  law  requiring  peraons  wbo 
are  absent  from  the  State  alx  months  to  rois- 
ter ninety  days  before  sa  election,  why  may 
not  a  law  be  valid  requiring  persons  who  are 
abeent  from  the  Slats  three  months  or  one 
month  or  one  day  also  to  register;  and  If  a  law 
requiring  a  refrisiration  ninety  days  before  an 
election  u  valid,  why  not  a  law  requiring  a  reg- 
istration six  months,  ong  year  or  even  a  longer 
time  before  an  electionT  If  a  law  requiring  all 
persons  who  are  absent  from  tbe  Slate  six 
montha  to  register,  and  none  others,  is  valid, 
why  would  not  a  law  requiring  all  foreign- 
bom  dtlzens  or  all  persons  engaged  in  farming 
or  manufacturing,  and  none  otbera,  to  register 
be  validT  If  thia  law  is  valid  whieh  requires 
all  persons  to  register  who  are  residents  of  tbe 
State  six  months,  but  not  residents  of  theooun- 
ty  six  montha,  prior  to  an  election,  why  may 
not  the  Legislature  enact  a  valid  law  requiring 
persons  moving  from  one  ward  to  another  at 
any  time  within  alx  montha,  and  none  others, 
to  regislerf  Indeed,  it  seems  to  us  to  be  be- 
yond'controversy  that  tf  the  present  Act  can  bt 
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fliAdd,  aimed,  u  tt  is,  si 


tt  ft  <!Uas'of  tTBTellng 
men  mua  men  wnoae  oniiiies*  of  it  public 
or  private  chuacter,  or  111  health,  maj  tako 
them  from  the  State  alx  moniha,  and  persooa 
who  nty  be  required  to  more  from  oae  oounlj 
—  — "---  'o  obtain  emplo;ment  wfthfn  aiz 


__js  which  are  impoeed  upon  none  other,  then 
the  Lf^lature  may  enact  a  nUd  law  relating 
to  anj  claaa,  dea^aaUnff  them  by  natlonalitj, 
place  of  Wrtb,  rel^lous  belief,  profemlonal  or 
DoaineM  pursuits,  and  require  tbem  and  none 
-othera  to  twister.  If  this  law  which  requirea 
a  reristratioo  of  thia  claM  of  dtizena  uioety 
daja  before  an  election  la  valid,  then  any  clasa 
of  Totera  may  be  alngled  out  and  burdened  and 
dnttei  bnpoaed  upon  tbem  which  are  not  Im- 
posed upon  others,  and  obrtructlng  tbelr  right 
■of  aufTnge  as  given  to  tbem  by  the  Constitu- 
tion of  the  BtBt&  It  matters  not  whether  this 
proridon  of  the  law  be  tenned  a  regiatraUon 
-of  voters  or  a  provision  requiring  certun  proof 
■ot  the  claaa  of  voicia  named  to  entitle  tbem  to 
vote.  In  either  oTent  the  effect  la  the  same, 
for  it  reqoires  proof  of  qualtflcations  to  vole 
which  the  voter  under  the  Constitution  does 
not  have  to  posseas,  and  the  effect  of  the  law  is 
the  Bune,  and  itchangea  and  abridges  the  rights 
-of  the  clasaea  of  votera  designated. 

We  believe  this  section  of  the  law  to  be  In 
contravention  of  the  Constilotlon,  in  opposi- 
tion to  all  authority,  and  111^^  and  void. 

Aa  we  have  said,  the  Legulature  baa  the 
right  to  pan  a  law  requiring  a  re^ratlon  ot 
all  votera,  and  the  Constitution  ezpreaely  re- 

Slrea  the  psaa^e  of  sach  a  law.  But  under 
I  provisions  of  the  Constitution  It  must  ap- 
ply alike  to  all  voters.  Oneclass  of  voters  can- 
not be  required  to  possess  qualiflcations  which 
■K  not  required  of  all  others. 

Under  ine  Constitution,  voters  may  change 
their  residence  from  precinct  to  precinct  np  to 
thirty  days  prior  to  ao  election.  Thli  right 
cannot  be  impaired  or  taken  from  them  by  feg- 
ialative  enaclment,  and  until  that  time  has  oo- 
cured  they  cannot  be  required  to  designate 
their  intended  residence  and  voting  pieclnct  at 
■  future  election.  Up  to  that  date  they  have 
the  right  to  chanm  their  Intention  and  place 
of  rendence  a*  often  as  their  circumstances 
may  require  or  aa  tbey  may  choose.  The  right 
to  ao  change  their  intention  and  residence  is 
given  lo  every  voter  by  the  Constitution,  and 
cannot  be  abrogated  or  interfered  with. 

The  authorities  universally  bold  that  Regis- 
tration Laws  must  be  Impartial,  uniform  and 
reasonable,  giving  to  all  who  have  a  right  to 
Tote  a  fair  and  reasonable  opportunity  to  exer- 
cise such  right  The  Constitution  not  only 
Goufer*  upon  (he  General  Assembly  the  power 
to  make  Illegal  voting  an  Impossibility  by  a 
proper  ^atem  of  registration,  but  makra  it  the 
Imperative  duty  of  that  body  to  exercise  that 
power.  The  Imposition  of  unauthorized  bur- 
dens and  quallflcationa  not  aniborized  by  the 
-Conttitutloo  upon  a  part  of  tbe  cltJEens  of  the 
State  ts  not  an  exercise  of  that  power;  and 
while  we  would  regret  to  declare  void  any  law 
having  for  la  object  the  poritv  of  tbe  elections 
we  cannot  so  far  forget  our  anty  aa  to  uphold 
a  law  ao  plainly  in  conflict  wilb  the  funda- 
■SL.It.  A. 


mental  law  of  tbe  SUta  at  tlie  tectton  of  Iht 
law  under  consideration. 

Tbe  provlaiooa  of  the  section  we  have  par- 
ticularly considered  and  discussed  reader  the 
whole  section  void,  and  we  deem  it  unneces- 
sary to  further  discuss  the  other  portions  of 
the  section.  Slat*  v.  Denn^,  118  Ind.  449,  4 
L.  R.  A.  60:  Baldmn  v.  Frankt.  Via  U.  B.  679 
^  L.  ed.  7661;  Norton  v.  BhMy  County,  118 
U.  a  420  [SO  L.  ed.  178]. 

The  conclnston  we  have  reached  being  tn 
harmony  with  tbe  holding  of  the  circuit  court, 
it  follows  that  the  Judgment  must  be  affirmed. 

ElUott,  J.: 

The  qnestions  for  dedilon,  allhough  they 
arise  on  a  tingle  aecUon  of  a  alatute,  are  of  tha 
gravest  Importance,  inasmuch  as  they  concern 
the  highest  right  of  dtizenshlp,  and  it  It  there- 
fore not  Improper  that  teporale  opinions  should 
be  eipresaed.  No  other  queatlona  face  ua  ex- 
cept such  aa  arise  upon  aectlon  IS  of  tbe  Elec- 
tion Law  of  1880,  and  the  deddon  of  those 
Questions  does  not  affect  other  provisions  of 
(he  Act,  nor  can  it  do  so,  for  the  section  is  an 
Independent  one,  and  Its  downfall  carries  no 
other  part  of  the  Act.  Nor  do  I  deem  It  neces- 
sary for  us  to  decide  whether  there  are  not 
some  provisions  ot  the  section  which,  if  aepa- 
rated  and  put  In  proper  form,  might  not  b« 
valid,  for  the  entire  aectloo,  wiUi  lis  provtsiona 
interlocked  bevond  the  power  of  severance,  ia 
before  ua  for  Judgment,  and  we  can  only  give 
Judgment  upon  tbe  section  as  it  tt  written. 
Qripn  v.  lHaU,  US  Ind.  S90;  Baldwin  v. 
Frank*,  130  U.  B.  678  [80  L.  ed.  766]. 

It  la  proper  to  say,  by  w^  of  Introduction, 
that  tbe  question  is,  what  a  Legislature  may  do 
acting  under  a  written  Constitution  which  ^ve~ 


CongrMS  or  by  a  Territorial  Legislature  acting 
under  a  law  of  Congress,  nor  wbal  may  M 
done  by  the  people  In  framing  or  amending  a 
Constitution. 

The  thirteenth  section  of  the  Act  of  ISSO, 
construed  as  I  tblok  11  must  be,  requires  ooe 
who  haa  not  resided  for  ^x  months  in  tbe 
county  where  he  claims  the  right  to  vote,  to 
rei^ter  bis  Intention  to  become  a  voter  ninety 
davs  before  the  election,  thus  requiring  of  the 
citizen  two  things,  namelv:  that  In  order  to  be 
entitled  to  register  be  shalh  have  resided  In  the 
county  rix  months,  and  that  he  aball  register 
his  intention  to  become  a  voter  ninety  days  be- 
fore the  election.  He  ia  required  by  these  pro- 
visions to  rpside  In  the  county  in  order  to 
acquire  the  character  of  a  voter  a  much  longer 
time  than  the  Constitution  reqnlrea,  for  It  re- 
quires a  residence  of  only  alzty  dayi.  It  la 
entirely  safe  to  affirm  that  no  one  will  question 
the  proposition  that  tbe  Legliktnre  has  no 
power  to  require  a  longer  rendence  than  that 
fixed  by  tbe  Constitution.  The  affirmance  of 
this  proposition  leads,  beyond  the  posaibiiity  of 
cavil,  lo  tbe  conclusion  that  tbe  provlaiooa 
referred  to  are  entirely  destitute  of  force. 

There  are,  however,  other  objections  10  the 
validity  of  section  13  which  seem  to  ma  to  be 
insurmountable,  and  these  objections  go  to  the 
entire  section,  u  its  provisions  are  to  liite^ 
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woveo  u  to  be  Incapable  of  Revennce,  and  are, 
lo  mv  mind,  so  palpable  that  It  li  impMrible  to 
mnia  peicemng  them  or  to  escape  tfielr  force. 

It  may  not  be  Improper  to  preface  the  direct 
•tatement  and  dlscnBrion  of  tbete  objectf  odb  by 
affirming  that  It  te  not  became  the  Legislatnre 
doei  not  poweaa  power  to  enact  a  general  regis 
try  lav  that  tectlon  thirteen  la  InvaUd,  for  no 
one  who  Hndlea  the  language  of  Ihe  Coneiitn- 
tkm  or  h«edi  the  blatory  ot  tbe  AmendmenU  of 
1881,  can  doubt  that  It  was  tbe  purpose  ot  the 
people  to  iDTest  Ihe  Legidature  with  power  lo 
enact  a  general  reglatrr  law.  But,  while  tbfa 
It  tme,  ft  U  also  ttue  that  no  other  conclusion 
will  square  with  the  Judgment  of  ondid  men 
than  Ibisi  The  Legislaiuie  can  enact  only 
■uch  a  law  conceniliig  the  right  of  snSrage  as 
the  Constitution  authoriKs.  This,  therefore, 
Is  the  central  question:  Is  tbe  thirteenth  sec- 
tion of  tbe  Eleciion  Law  of  1889  such  an 
enactment  respecting  the  tight  of  loSrage  as 
the  CoDSIttution  authorizes  T 

The  question  Is  one  of  power.  If  the  Con- 
Btitutlon  authorlzai  such  enaetmenla  as  those 
COnlalDed  In  section  thirteen,  the  power  exists 
and  tbe  section  must  stand;  if  the  Consiltutloo 
does  not  aothorize  such  a  law,  the  power  does 
not  exiet  and  the  section  must  fall.  With 
qoestiona  of  policy  or  expediency  courts  have 
nothing  to  do,  hut  It  Is  their  duty  to  determine 
whether  there  Isorignot  povreitoenact  a  law. 
The  power  wblcb  tbe  Gfeneral  Assembly  as- 
anmed  to  exercise  Is  not  an  ordinary  legislative 
power,  for.  In  assuming  to  legislate  upon  tbe 
anbject  of  the  qualiflcatlons  o(  Totera,  that 
body  entered  Into  tbe  domain  of  those  In 
whom  original  power  resides,  and  from  whom 
all  legislative  powers  are  derived.  The  people 
control  the  subject  of  tbe  right  of  suffrage,  and 
legislative  aasemblles  have  only  such  power 
over  that  aubiect  as  tbe  people  have  granted 
them  by  the  Organic  Law. 

That  the  Legtslature  cannot  add  to  the  aual- 
Ucatlooa  of  TOters  li  a  propoaltloQ  upon  wblcb 
there  U  no  dlveralty  of  opinion.  Cooley,  Const. 
Llm.«e. 

It  would  be  Mrange  Indeed  If  the  Legislature 
ootild  add  qualUcaflotu  to  those  prescribed  by 
tbe  Constitution,  for  tbe  right  of  suffrage  Is  a 
political  right,  and  It  la  tbe  right  ot  a  sover- 
eign. Tbe  people  are  above  tbe  Legislature, 
and  they  are  there  because  the  Le^lature  baa 
DO  power  to  abridge  or  qualify  the  sovereign 
right  of  suifTage.     * 

Motion  thirteen  violates  the  Constitution  by 
assuming  lo  classify  the  voters  of  the  State  and 
by  adding  qnallflcatlons  to  those  prescribed  by 
the  Constitution.  It  assumes  todtvjde  the  voters 
Into  taxpayers  and  non-taxpayers,  and  to  add 
to  the  requirements  of  the  Constitution  the 
requirement  that  the  citizen  shall  be  recorded 
aa  a  taxpayer.  It  violates  the  Constitution  by 
assuming  to  classify  voteia  into  those  who 
remain  continuously  in  the  State  and  those 
who  temporarily  abseut  themselves  from  It 
Where  ibe  Conetitution  makes  a  claasiflcation, 
a  different  one  cannot  be  made  by  the  Legisla- 
ture. Out  ConstltuiJOD  does  make  a  classiflca- 
llon,  for  it  specifically  providea  who  shall  be 
eligible  to  vote.  Where  the  LegUlaluie  exer- 
ctaes  the  power  conferred  upon  It  aed  enacts  a 
registry  law,  then  registration  Is  essential  to 
qualtficaltoni  but  where  there  is  no  sucb  law, 
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registration  cannot  be  made  essential,  for  In 
the  absence  ot  a  regist^  law  the  sole  qusliflc»' 
tloDS  of  a  voter  are  citizenship,  age  and  real- 

The  General  Assembly  haa  no  power  t» 
enact  a  law  operating  thTough  ,a  clasnifl  cation 
exclusively  Its  own.  This  is,  Indeed,  a  cor- 
ollary of  the  proposition  that  It  has  no  power 
to  classiry  voters  except  by  following  the  Con- 
stitution. Under  the  Constitution  the  Legisla- 
ture has  power  to  make  two  classes,  registered 
and  unregistered,  Init  It  cannot  create  a  third 
class.  Atty-Om.  v.  Dttroit  (Hich.)  7  L.  R 
A.  9B. 

If  the  power  to  classify  exists  in  one  case  ft 
exists  In  all.  No  one  will  deny  tbat  if  tbe 
Legislature  has  power  over  a  subject  it  Is  mas- 
ter of  its  own  discretion  and  may  enact  any 
law  it  chooses.  Grant  the  power  and  the  dis- 
cretion Is  unlimited.  If  the  Legislature  ha* 
power  to  make  the  classlflcatlon  attempted  I& 
section  13,  then  It  may  provide  that  only  nat- 
uralized citizens  may  roister,  or  that  farmers 
ebsll  register  and  no  others,  or  that  commercial 
travelers  temporarily  absent  in  tbe  line  of  their 
business  shall  make  affidavita  and  record  thrar 
names,  although  aucli  things  may  he  required 
of  DO  other  citlzea  In  short.  If  the  power 
exists,  tbe  Legislature  may  make  any  dassili- 


tn  any  form  classify  tbe  fundamental  political 
right  of  suffrage  except  as  the  Coostttutioi^ 
expresfly  authorizes  it  to  do.  Such  a  right  Is- 
infinitely  higher  than  legislative  authority  caik 
climb.  No  matter  what  form  legislation  may 
assume  it  is  utterly  void  it  it  touches  upon  the 
right  ot  suffrage  in  a  mode  not  authorized  by 
the  ConBtltution.  The  name  giveu  the  legisU- 
tion  adds  nothing,  for  a  name  can  no  m<»* 
change  its  aabstaoce  than  a  name  can  cbang« 
tbe  odor  of  a  rose. 

The  providon  of  section  thirteen  assuming 
to  impose  upon  a  dlizen  who  has  resided  in 
the  State  for  the  period  prescribed  by  the  Con- 
stitution tbe  duty  of  making  an  affidavit  de- 
claratory of  hla  intention  lo  become  a  voter  is 
In  violation  of  the  ConstitntloD;  and  so.  loo,  la 
the  provision  which  assumes  to  require  a  citixeD 
wbo  baa  been  tempOTarilv  absent  to  awear  that 
be  has  not  voted  elsewhere.  A  dtlien  who- 
does  what  tbe  Constltuilon  lequlrea  cannot  be 
required  to  do  more.  If  be  Axes  bis  character 
aa  a  voter  by  a  residence  for  the  time  dedg- 
nated  by  the  ConstltutioD,  the  inddents  tn- 
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our  own  decisioDi  and  disregard  Uiose  of  other 
States.  Quinn  v.  EStaU,  86  Ind.  4SBi  FeOU- 
man  v.  Statt,  98  Ind.  S16;  Riton  v.  Farr,  S4 
Ark.  161:  Damet  v.  MeEeOy,  6  Nev.  869. 

It  Is  no  answer  to  many  of  tbe  propositiona 
I  have  affirmed  to  sasert  uat  the  classification 
attempted  Is  valid  because  all  who  beioag  to  tt- 
desigualed  class  are  put  upon  an  equality ,ao  that 
If  It  were  conceded  that  the  assertion  respond* 
to  some  of  the  propositions  affirmed  and  Is  valid, 
Ihe  Act  nevertheless  still  remains  undefended, 
tor  any  one  ot  the  propositions  affirmed  is  fata) 
to  Its  va1idi».  But  It  cannot  be  iustlycon- 
ceded  that  the  claasiflcation  ia  valid,    Whev 
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Um  qncatlon  Ii  examined  It  will  be  found  that 
the  proposition  that  the  equality  of  tbe  cUbbI- 
flcatlon  reecaee  it  from  cODdemnatlon  has  not 
the  poor  merit  of  planiibUit;;  It  ii.  Indeed,  m 
thlnl;app(u«Ied«Ten  in  plausibility  that  when 
broogbt  to  tbe  (oucbalone  of  principle  all  aem- 
tdance  of  itraigth  ranlsbet. 

The  GeneTal  Asaemblf  baa  no  power  to  clas- 
tUj  TOlera  except  aa  tbe  Conatitmion  ezpreaBlj 
proTidea,  no  matter  wbat  aystem  it  may  adopt 
Tbis  la  ao  for  the  loTlDdble  reason  that  (ne 
prerogatiTe  of  conferrlDg  and  deflolDg  the 
right  of  Buffrase  la  that  of  conatitntfon  makers, 
and  not  thai  of  the  creaturea  of  oonttltutiona. 
Tbe  elecloia  who  frame  oonalltutionB  and  give 
being  and  power  to  lejilslaturai  are  above  the 
■created  thingg,  and  legtalaton  cannot  reach 
above  lheDi8elTea  to  tbe  aource  of  their  power 
■and  the  auihora  of  their  ezlatence  for  the  pur- 
pose of  enUrglDg  or  restricting  tbe  sovereiKn 
right  of  suffrage.  If  it  were  otnerwiae  legfala- 
tora  would  be  the  niBner*,  and  masten  they  are 
not.  If  tbe  Legislature  can  limit  or  even  de- 
fine tbe  right  of  sufbage,  then  it  ii  greater 
Iban  ila  cooatitueucy;  but  it  can  do  nothing  of 
tbe  tdnd,  for  the  right  of  tuifrage  la  not  lub- 
Ject  to  legislatlTe  power. 

The  right  of  auffran  is  a  political  right  of 
-the  higheat  dignity.  It  Is  a  right  of  which,  aa 
tbe  coord  bare  declared,  no  department  of 

SOTemmenL  nor  all  of  Ibem  combined,  can 
eresttbe  dttzen  oUierwIse  than  in  tbe  mode 
and  to  the  extent  expressly  authorized  by  tbe 
Constitution.  States. Adamt,28i6w.(A.]a.}2a9. 
It  labec«tu«Uie  right  of  suffrage  iaapoliii- 
ca]  right  abiding  in  the  fountain  of  power  that 
the  Legislature  cannot  lay  as  much  as  a  finger 
upon  it  except  when  ezpreasly  authorized  by 
lM  Organic  Law,  and  for  this  rearou  it  is  that 
tbe  Legislature  canoot  makeaclsssiflcation  of 
ita  own,  no  mntler  whether  there  Is  or  la  not 
^qoality.  It  Is  because  the  right  of  suffrage 
la  a  poUtlcal  right,  as  has  been  decided  by  the 
Snprcme  Court  of  the  United  Stalei  and  by 
other  courts,  that  tbe  provisions  ot  tlie  Constl- 
Inlion  respecting  the  bestowal  of  apedal  privi- 
legea  ana  Immonities  have  no  application 
to  legislation  npoD  that  subject.  Tbese  de- 
-dslooa  demonstrate  tbe  proposltloD  that  tboee 
provisos  apply  only  to  tights  in  tbe  nature  of 
proper^  interests,  and  not  at  all  to  political 
TUbta.  Jfi'nor  T.  Happerutt.  88  U.  B.  91  Wall. 
ITOYSSL.  ed.  eaili  BradvjOl  v.  Slalom  U.  S. 
IS  Wan.  188  [21  L.  ed.  4451:  Amf  v.  Smith,  1 
Litt.  (Kj.)  843;  Anaenon  v.  Baker,  SSHd.  031; 
Be  Taylor,  48  Md.  £8;  Brown  r.  Summit,  6 
Pn.86. 

To  me  it  aeema  very  clear  that  neither  tbe 
dedsioos  made  under  those  constitutlomd  pro- 
viaiona  nor  the  provMona  themselves  can  have 
the  remotest  relevancy  to  cases  involving  only 
bigb  political  rights  of  which  ccmstltulions  are 
tbe  fnmers  audnilers.  The  right  <d  suffrage 
la  one  for  the  consideration  of  the  people  In 
tbeir  capadty  as  creators  of  constitutions,  and 
Is  never  one  for  tbe  considerBtioo  of  tbe  L^ls- 
lature^  except  In  so  far  as  the  Constitution  au- 
thorise* a  regulation  of  ila  mode  of  exercise. 
Tb*  people  create,  define  and  limit  tbelr  own 
right  to  vote;  no  legislalnre  can  do  that  tor 


right  Power  to  regulate  the  exerdw  of  the 
right  Is  not  power  to  legate  upon  the  auht 
Btantlve  right  Itself.  Tbe  right  U  a  transcend- 
ant  one,  and  Is  far  beyond  legulstiTe  dominion. 
It  would  Ibeiefore  tie  illogical  In  the  extreme 
to  assert  that  the  framers  of  the  ConstltutloK 
meant  to  prohibit  class  legislation  upon  a  aul>> 
ject  where,  without  an  express  grant  of  power, 
there  is  no  anthori^  to  legislate  at  all. 

The  provisions  of  section  18  asiume  to  do 
much  more  than  prescribe  a  mode  of  proced- 
dnte.  Tber  assume  to  legislate  upon  the  sutv 
siantive  right  itself  and  to  prescribe  conditions 
precedent  to  the  right  to  Tole.  Tbey  do  mors 
than  dedare  what  evidence  a  citizen  whost 
right  Is  challenged  shall  produce:  they  assume 
to  dedare  what  he  shall  do  before  he  can  ao- 
quire  tbe  character  ot  a  voter.  If  its  provisions 
are  of  any  force  at  all  they  require  that  tbe 
dtlzen  shall  be  a  taxpayer,  and  as  sodi  re- 
corded; that  he  riiall  not  only  reside  in  the 
State  and  county  six  months,  but  that  he  shall 
also  swesr  that  be  intends  to  become  a  qualified 
eledor;  and  they  also  require  that  a  dtizen, 
although  he  la  olherwiae  as  fully  qualified  as 
tbe  Constitution  requires,  who  has  been  tem- 
porarily absent.shall  swear  that  be  basnot  voted 
elsewhere.    Elliott's  Bu  pp.  gl886. 

These  requirements,  every  one  of  them,  con- 
cern thesubstantiveiightandaddqualificatlons 
lo  tboee  prescribed  by  the  paramount  law  to 
which  all  legislation  must  yield.  The  Supreme 
Court  of  OregOD  In  a  strongly  reasoned  opinion 
denies  that  repslry  can  be  considered  a  matter 
of  procedure,  and  says:  "Tbe  true  view  of 
tbis  question  seems  to  be  that  slated  In  Blatt 
V.  Bak«r,  88  Wla.  80,  that  where  re^try  Is  r» 
quired  as  a  prerequWIe  to  the  right  to  vote, 
such  regisliT  Is  a  condltiou  precedent  lo  the 
right  Itself,^  W/tUtY.  Mvitttomah  Co.  Vomn, 
18  Or.  817. 

In  the  course  of  the  opinion  It  Is  said:  "  Bol 
under  this  Act  he  who  goes  to  tbe  polls  ou  eleo 
tlondsy  possessing  every  constitutional quullfl* 
ca^on  mayflndtbattheLegislature  basstepped 
in  between  hlmandtbeConstitulion.  Eennds 
his  vote  denied  because  be  bos  not  done  som^ 
thing  which  tbe  Legislature  has  required  him 
to  do.  He  discovers  that  be  Is  not  a  qualified 
elector,  and  yet  ha  Is  told  that  bis  omission  to 
do  the  act  which  bad  the  effect  to  disqualify 
him  IsnotadlsqualiQcation."  Tbe  court  adopts 
as  tbe  law  the  statement  of  Sir.  Drake  tbst 
"  every  definition  of  the  qualification  la  but  • 
ststement  of  tbe  terms  upon  which  men  may 
vote,  and  in  every  instance  such  definitiona 
refer  to  wbat  s  party  has  done  oa  well  as  what 
he  may  do.  They  say  to  tbe  voter:  If  yoa 
have  done  certain  ihiuga  you  may  vote." 

Tbe  thirieentb  section  of  the  Act  before  OS 
does  say  lo  the  citizen  wbat  be  must  do  In  or- 
der to  M  entitled  to  vote,  and  in  doin^  this 
assumes  to  prescribe  the  terms  upon  which  he 
may  vote,  thusstepping  in  between  him  and  the 
Constitution,  and  adding  quallGcallons  to  those 
which  tbst  instrument  requires. 

That  tbe  legislation  embodied  in  sedion  IS 
doe*  tssume  to  control  tbe  substantive  right 
it«elt,  and  tbst  this  aanimption  of  power  b  in 
direct  and  irrecondlsble  boatlllty  (o  tbe  Coi^ 
aljtution,  is  a  concludoi)  whidi  seems  to  ms  to 
be  beyond  debal& 
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Those  provialonR  of  the  Constitution  whtch 

define  the  right  of  suflrage  and  prescribe  the 
qualifications  of  pereona  entitled  to  Ita  exercise, 
'  and  those  statuleB  which  look  to  the  gUMdme 
of  the  purity  of  elections  snd  the  tategrity  of 
tbe  balloMwx,  demand  the  gnvest  and  most 
deliberate  consideration  whenever  they  are 
drawn  into  Judicial  discussioD.  Tbe  right  of 
the  citizen,  who  possesses  the  reqnlfiiCe  qualifl- 
cations  to  TOte,  is  to  be  jealously  protected, 
and  any  statute,  the  effect  of  which  Is  to 
Bbridee,  alter  oi  add  to  the  conetttutiuoal 
quallQcation  of  the  voter,  or  which  Imposes 
qnaliQcations  other  than  those  prescribed  by 
Uie  ConstitutloQ,  must  necessarily  fall  under 
condemDattoo  when  sohjecied  to  a  Judicial 


constantly  In  view  that  the  duty  of  prescrihing 
rnlee  Kud  legulatfom  ftv  the  orderly  and  bon- 
«at  cxerdsa  of  the  right  of  auffrage,  and  of 
proTidingreaBonablBMuegnardsfor  preaerring 
tbe  purity  of  elcctlona,  and  for  the  prerenlioD 
of  uauds  upon  the  ballot-box,  has  been  com- 
mitted to  tbe  Legislature,  and  when  the  ju- 


didary  venttiree  to  strike  down 
acted  OT  the  Immediate  repreeentatlvee  ol  tbe 
people  In  leeponae  to  a  demand  for  purer  elec- 
tioDa,  being  without  power  to  provide  another 
In  the  place  d  tbe  one  destroyed,  it  should  be 
able  to  rest  its  decision  upon  ground  tbatis 
Kbeolutely  sure  and  Impregnnbte.  The  purity 
of  elections  is  subserved  quite  as  efFectually  by 
the  rigid  exclusion  of  those  who  are  not  enti- 
tled (o  vole,  as  by  protecting  the  privilege  of 
those  who  are. 

It  has  been  ssld,  anil  repealed  a  thousand 
ttmec,  that  courts  have  no  concern  with  tbe 


iMlicy,  convenience  or  expediency  of  a  public 
law.  These  are  questiont  solely  for  the  L^is- 
lature.    Any  decdslon,  therefore^  which  obllt- 


s  tromthepubiicl&w  of  the  State  a  statute 
jned  to  prevent  fraudulent  voting,  and  to 

Sre  eSeot  -to  the  ballots  of  honest  voters, 
ould  rest  broadly  upon  tbe  safe  ground  that 
the  statute  blotted  out  by  tbe  court  is  in  clear 
Tlolailon  of  some  express  provision  of  the  Con- 
•tllutioD. 

Tbe  teat  by  which  to  determine  the  validity 
of  evei7  legislative  enactment  upon  the  subject 
of  suFFrsge  and  elections  is  this:  Does  it  add 
any  substantive  qualification  or  condition  to 
those  prescribed  by  the  Constituiioo  to  theright 
of  the  voter  to  vote,  or  does  It  merely  afford 
methods  at  proof  by  which  to  determine  tbe 
ivesence  or  absence  of  the  qualiQcatloDS  pre- 
■cHbedr  If  it  falls  within  tbe  cIbsb  Srat  de- 
•cribed,lt  iBuncouBtitutionaland  void;  If  with- 
in that  last  described,  no  matter  what  courts 
may  think  of  Its  expediency.  It  la  a  valid  exer- 
cise of  legislative  power,  and  U  not  subject  to 
judicial  jnterrerenc«.  If  tbe  law  la  unwise  or 
inexpedient,  the  Legislature  is  responsible,  and 
It  is  for  the  people  to  apply  the  corrective,  and 
not  for  the  ootirt  to  eubstitute  Its  Judgment  for 
that  of  tbe  Legislature,  or  run  a  race  of  opin- 
ions upon  points  of  reason  and  expediency  with 
tbe  law-making  power.  The  courts  all  agree 
that  tbe  Legislature  cannot  prescribe  condiUoDs 
to  the  right  to  vote,  wblch  shall  add  any  sub- 
■tontlve  qualifications  to  those  prescribed  by 
tbe  ConsUtution,  but  It  may  prescribe  modes 
VL.B.A. 


of  proof,  such  as  test  oaCha,  evidence  of  fre» 
holders,  or  any  other  evidence  which  may  bo 
deemed  efficient  to  disclose  the  presence  or  ab- 
sence of  the  constjtutianal  quallncations.  Tho 
Legislature  cannot  impair  or  abridge  the  rlgbt 
of  suffrage  In  thoee  wtto  possess  the  coostltu- 
tloaal  qualifications,  but  it  is  clearly  wltbtn  tb* 
juat  and  oonstltutianBl  limits  of  leglslattTS 
power  to  adopt  any  reasonable  and  uolfomt 
regulation  aSccling  tbe  mode  of  exercising  tliv 
right,  in  such  a  manner  as  (o  facilitate  pure, 
orderly  and  honest  elections,  and.  to  that  end, 
to  require  the  voter  to  furnish  evidence  of  his- 
qualification  bj  any  provision  of  law  not  In- 
conslsteut  with  the  right  itself.  Otmn  t.  Itit- 
(«r,ianck.4SS. 

Accordingly  It  has  been  held  that  an  elector 
mav  be  required  to  fumlsb  preliminary  proof 
of  his  qualiflcatlon  to  vote,  and  that  this  proof 
may  be  requited  either  by  a  board  of  registn- 
tlon  at  a  specified  time  before  the  election,  or 
bv  an  election  board  before  receiving  the  vot» 
of  the  elector.     Bt  McDanoagh,  105  Pa.  488. 

"The  necessity,"  said  the  Supreme  Court  of 
Wisconsin,  "of  preserving  the  porl^  of  th9 
ballot-box  la  too  obviooa  for  comment,  and  the 
danicer  of  lis  invasion  too  familiar  to  need  au^;- 
gestion.  While,  therefore,  it  la  Incompetent 
for  the  Legislature  to  add  new  quiUUcations 
for  an  elector.  It  Is  cleariv  wltbia  its  province 
to  require  every  person  offering  to  vote  to  fur* 
niah  such  proof  as  it  deenia  lequlaite  that  he  la 
a  qualified  elector."  aatev.£ean,«Wis.  S7g, 
2S  Am.LawBeg.C41. 

For  example,  an  Act  of  Congress  defining 
the  quallficationsof  voters  in  Territories  subject 
to  the  Jurisdiction  of  the  United  BUtes  disfrsn- 
chlaed  Digamlsla.polygamistsandotberslivinr 
in  prohibited  marital  relations.  The  Territorid 
L^islature  of  tbeTerritory  of  Utah  prescribed 
certain  forms  of  proof  which  tbe  voter  wa» 
required  to  furnish  in  respect  to  bia  martial 
relations.  This  waa  recognized  aa  a  legitimate 
'--.ercise  of  legislative  power.    Murphy  t.  Bam- 

/.  lUU.S.  16  LSflL-ed.*7]. 

In  like  maoner.  where  It  wasaconstltutlonat 
condition  to  the  right  of  suffrage  that  the  vot<» 
bad  not  been  engaged  In  ads  of  open  rebellloa 
against  tbe  authority  of  the  United  6talfla,  it 
was  held  that  a  provision  requiring  the  voter 
10  take  an  oath  m  evidence  or  in  proof  of  bis 
loyalty  was  a  proper  exercise  of  power.  &air 
r.  Bidgely.  41  Mo.  OS,  97  Am.  Dec  248. 

Tbe  Constitution  prescribes  certain  qnallfi- 
catlons  as  conditions  of  tbe  right  to  Tote,  but 
It  Is  wholly  silent  as  to  tbe  manner  in  which 
election  boards  or  registration  officen,  if  lucb 
shall  be  provided  for,  shall  ascertain  Uie  pres- 
of  the  prescribed  quallfl  cations. 
Tbe  facts  of  sex,  cittzensbip,  age,  domlcll  with- 


in the  State,  township  or  voling  precinct  are 
Inquiries  Involved  In  the  right  of  eveiy  person 
who  claims  tbe  privilege  of  TO^ns,  and  th?r» 


either  have  the  power  to  prescribe   mo<ies 


rapt  partisans  to  determine  who  shall  excel  In 
the  pollution  of  the  ballot-box.  The  L^sla- 
ture  must  have  the  power  to  provide  by  law  tbit 
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ItDg  a  tribuDal  to  decide,  and  by  pre- 

lag  tbe  meAua  of  obtalnlag  evidence,  upon 

wblcb  B  dednoQ  c&n  be  made.  The  tribuno] 
irhicb  Bball  decide,  aod  the  evidence  upon 
vhlcb  the  decision  iliall  be  made,  are  matlere 
ezclndTelyiritfaiD  leglalatiTe  control. 

Dott  tbe  Statute  in  queatlon,  when  subjected 
to  (he  leaU  proposed,  add  new  and  additional 
qnaUflcatloo  to  the  tight  la  vole,  or  iota  it 
moely  reqairs  the  Toter  to  furnish  tbe  evi- 
d«ics  that  De  posseases  the  constitutional  qual- 
UtcUloiMl  Doea  It  alter  or  abridge  the  right 
to  TOt«,  or  doea  It  do  anything  mora  thsn  af- 
ford evidence  by  which  to  distinguish  the  true 
from  tbe  false  voter! 

The  constitutional  qnallfl  cations  relate  to  and 
affect  the  subjects  of  sex,  clllzensblp,  age  and 
domlcll,  and  certain  general  Umilatlons  in  re- 
■pect  to  die  sabJecU  mentiooed  are  impooed 
upon  the  right  of  suffrage.  Other  limitations 
ttiao  tbooe  mentioned  cannot  Im  hnpoaed  by 
'  lecislatiTe  etMCUnent,  but,  h  has  been  seen, 
tbe  Legislature  has  unlimited  and  plenary 
power  oTGT  the  subject  of  the  methods  of  prov- 
bg  that  the  voter  possessed  the  Constitutional 
qaaliflcailons.  It  is  pertinent  to  inquire.  To 
vbai  extent,  if  at  all,  does  the  Statute  Id  ques- 
tion add  new  qualiflcationi  to  tbe  right  to  vote, 
or  impose  adoitional  limitations  thsn  those 
above  upon  the  exercise  of  tli9  constitutional 
righlf 

The  first  substantive  ^lypodtJon  contained 
In  the  Btatute  Is  to  the  effect  that  any  person 
wbo,  having  been  a  rerident  of  the  State,  sbsll 
bave  altsented  himself  therefrom  for  a  period 
of  six  months  or  more,  shall,  at  least  three 
montba  beforo  any  election  at  which  he  In- 
tesida  to  vote,  register  a  notice,  the  form  of 
vbicb  la  prescritKd,  of  his  Inteunon  to  become 
a  qualified  voter,  in  the  office  of  tbe  clerk  of 
tb«  circuit  court  of  tbe  county  In  which  he  re- 
iidea.  There  Is  a  proviso  which  readers  the 
BDtioe  Inapplicable  to  any  person  who,  six 
months  or  more  before  any  election,  shall  bnve 
reiclstered  notice  of  his  iateatioo  to  hold  bis 
residence  in  this  State  durine  a  contemplated 
absence.  Tbe  Sialnie  provides  tbal  upon  the 
demand  of  any  challenger  or  member  of  tbe 
etection  board,  any  person  thus  absent  may  be 
required  to  produce  B  certified  copy  of  the  no- 
tice so  reanired  to  be  registered  before  he  shall 
be  entitlea  to  vote,  which  copy  the  clerk  Is  re- 
quired to  famish  St  the  expense  of  the  county. 
Havloe  produced  bis  certificate  of  registrallon, 
he  shall  then  be  eotitled  to  vote  unless  the  chal- 
lenger, or  some  other  qualified  voter  of  tbe 
precinct,  shall  make  a  written  affidavit  that  be 
knows  or  is  informed  and  believes,  giving  the 
name  of  hlslnformant,  that  the  person  offering 
to  vote  la  not  a  legal  voter;  In  which  case  tbe 
person  so  offering  shsD,  in  addition  to  his  cer- 
tificate of  notice  and  his  own  sffldarlt,  produce 
the  affidavit  of  a  qualified  person  a*  to  bb  right 
to  vote.  Like  provision  is  made  in  regard  to 
an  peraoa*  wtto  shaQ  have  gone  into  any  other 
Stale  or  aovereipity  with  ^e  Intentinn  of  be- 
coming a  voter  Uiere,  or  who  have,  during  any 
abaeoce  frosa  tbe  State,  voted  in  aov  other 
State  or  sovereignty;  and  also  in  regard  to  any 
penon  who  shial  not  have  been  a  bona  fide 
terfdeat  of  tills  Stale  and  of  the  county  in 
9I..RA. 


which  he  resides  at  least  six  months  prior  to 
any  electfoo  at  which  he  offers  to  vote.  It  la 
as  plain  as  any  proposition  can  be  that  the  pro- 
visions of  the  law  relate  exclusively  to  methods 
of  proof  by  which  to  ascertain  the  constitu- 
tional qual£QcatIoa  of  voters,  to  distinguish  be- 
tween tbe  true  and  (he  spurious,  with  the 
excepUous  to  be  hereafter  noted,  tbey  add  no 
new  conditions  to  the  rl^t  of  any  person  c(m- 
stitutioiislly  qualified  to  vote,  nor  do  they  bt 
the  fdighlest  degree  impair,  alter  or  abridge  the 
right  of  any  legal  voter  to  cast  his  ballot.  It 
Is  true,  a  legal  voter  when  properly  challenged 
may  be  required  to  famish  certain  proof  of 
bis  qualification:  but  until  It  can  be  said  that 
the  Legislature  can  neither  add  to  the  constitu- 
tional qualiOcaiions  of  the  voter  nor  reauire 
any  proof  of  those  prescribed  except  such  as 
may  suit  the  notions  of  the  Judiciary,  It  la  diffi- 
cult to  find  any  ground  upon  which  to  set  aside 
and  annul  tbe  Statute.  It  the  court  can  oblit- 
erate a  statute  which  requlrea  one  method  of 
proof,  then  any  and  all  other  methods  which 
the  Legislature  may  devise  are  subject  to  Judi- 
cial surveillance.  If,  as  has  been  truly  and 
forcibly  said,  the  legislative  department,  being 
the  nation  or  State  Itself  neaktng  by  its  repre- 
senlailves,  has  a  choice  of  methods  and  Is  the 
masier  of  its  own  discretion,  then  upon  what 
principle  can  the  court  interfere  and  declare 
the  particular  method  adopted  of  no  effectf 
State  V.  Hattorth.  121  Ind.  4«i,  7  L.  R.  A.  S40. 

If  the  couri  can  say  that  a  person  wbo  has 
absented  himself  from  the  State  for  six  months 
or  more,  or  one  whoae  residence  for  six  months 
or  more  prior  to  the  election  at  which  he  in- 
tends to  vote  has  been  unfixed  and  of  on  am- 
bifuoua  chancier,  cannot  be  required,  upon 
being  challenged  at  the  polls, ,  to  furnish  evi- 
dence showing  that  his  Intention  was  fixed,  at 
least  three  months  before  election,  to  claim  bis 
residence  in  the  precinct  In  which  he  offers  to 
vote,  then  It  can  for  tbe  same  reason  adjudee 
that  he  sbatl  ni^  be  required  to  prove,  by  toe 
oatb  of  n  freeholder  of  the  precinct,  that  he  is 
a  legal  voter  therein.  If  the  requirement  that 
he  HbHl)  produce  a  certificate  showing  his  ID- 
tentbn  a  specified  time  previous  to  the  election 
is  adding  a  new  qualification,  then  the  require- 
ment Ibat  be  shall  procure  ibe  oath  of  a  free- 
holder is  doing  the  same  thing.  The  reasons 
which  serve  U>  annul  one  statute  which  pre- 
scribes a  particular  method  of  proof  are  equally 
potent  to  strike  down  any  statute  which  pre- 
scribes methods  of  proof.  The  result  will  be 
that  tbe  Legislature  must  either  tie  the  hands 
of  election  boards  and  leave  the  ballot  box 
open  for  tbe  reception  of  honest  and  fraud- 
ulent voles  alike,  or  It  must  feel  Its  way  bllndiv 
antil  it  strikes  a  method  of  proof  which  shall 
pass  Judicial  scrutiny. 

Requiring  a  pereon  who  offers  to  vole  10 
produce  a  certificate  when  be  is  challenged,  on 
tbe  gronnd  of  nonreaidence,  showing  that  he 
had  aeclared  bis  purpose  to  claim  the  right  of 
suffrage  before  tbe  beat,  pressure  and  excite- 
ment of  election  day,  free  from  the  solicitation 
of  partisan  friends,  is  not  in  any  sense  impos- 
ing an  additional  qualification  or  abridging  ti  e 
right  to  vote,  any  more  than  requiring  a  vcti  r 
to  EO  to  a  specific  place  to  vote  or  to  cast  his 
ballot  between  specified  honts  on  a  given  day, 
or  to  fold  his  ticket  In  a  prescribed  manner,  ot 
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Oct., 


jr  the  oaths  of  other 

.    _.j  right  to  vote  when  challeDgedL 
_         r.BuHi,  81  Kan.  6S7. 

As  Is  perttoently  said  b;  Brewer,  J.,  to  the 
csae  last  cited:    "If  the  Legialiture  dm  the 


furntabed,  atid  before  what  tribunal,  and 
less  thia  power  is  abused  the  courts  cannot  fn- 
-terfere."  It  is  do  ar^ment  which  a  court  can 
-consider  at  all  to  snggeat  that  Isolated  iD8taiic«s 
may  occur  where  a  person  absent  from  the 
Btale  may  be  prevented,  from  dckoess  or  otber 
UDBvoidable  cause,  from  reglatering  the  re- 
-quired  certificate  wilhlo  the  time  prescribed; 
and  It  Is  equally  impertinent  to  suKgesl  that 
-Uie  nature  of  the  employment  of  others  may 
-render  It  inconvenient,  or  even  eipenslTe,  to  re- 
turn to  the  Btale  at  or  prior  to  a  dedgnated 
time  in  order  to  record  a  declaration  Of  their 
iDientioD  to  vote.  All  laws  designed  for  the 
prevention  of  great  wrongs  impose  hardships 
occasionally  on  good  meu,  while  holding  back 
the  horde  of  evil-doers,  for  whose  restraint 
1hey  were  enacted.  They  are  not,  however, 
for  that  reason  to  be  declared  unconstitutional. 
It  might  with  equal  reason  he  ur^  that  the 
law  requiring  electors  to  cast  Uieir  ballots  on  a 
particular  day,  at  a  specified  place,  was  un- 
constitutional because  it  omitted  to  make  pro- 
vision for  thoae  too  sick  to  attend  the  polling 
Slace,  or  for  those  who  are  nnavoidably  absent 
rom  the  State  on  election  day." 
Nearly  every  law  that  has  ever  been  passed 
requiring  registration  of  some  kind  to  be  com- 

Cd  a  specified  time  before  election  day  has 
assailed  with  these  arrumenls;  bnt  In  no 
-case  that  has  been  followed  as  authority  have 
these  arguments  proved  availinE.  fifai(«  v. 
Bvtu,  supra,  and  authorities  dtS;  Pattenon 
V,  Barlow,  60  Pa.  64;  Peopb  v.  HoiTman,  116 
ni.  S87,  8  West  Rep.  KH.  56  Am.  Rep.  798. 

NotwithstandtDg  an  isolated  decUioe  or  two 
-to  the  contrary,  the  autborltlea  overwbelrD- 
Ingly  sustain  those  provisions  in  election  Ikws 
which  require  voters  to  afford  the  meani  for 
determining  their  qualifications  prior  to  the 
baste  and  oonfuslon  of  election  day;  and  while 
exceptional  cases  of  Inconvenience  or  hardship 
may  arise.  Ibis  is  nothing  more  than  may  often 
result  from  the  fact  that  the  right  to  vote  is 
fixed  at  a  certain  place  on  a  certain  day  and 
iMtween  fixed  hours.  Hardship  or  incouven- 
leoce  Is  DO  test  of  the  constitutionality  of  a  law. 
Besides,  what  objection  can  an  honest  voter 
-make  to  a  law  (bat  enables  him  by  his  own  act 
to  relieve  himself  of  Ibe  unfounded  aspersions 
which  unfriendly  partisans  are  always  ready 
to  cast  upon  him  when,  after  a  temporary  ab- 
•ence  from  the  Slate,  he  presents  himself  at 
the  polls  to  vote?  What  better  or  more  satis- 
factory evidence  can  there  be  of  a  residence 
complete  and  maintained  than  the  personal  ap- 
pearance of  the  elector  on  the  day  of  election, 
clslming  his  VQte,  with  a  certified  copy  of  a 
declaration  made  before  the  dust  and  amoke  of 
the  campaign  had  arisen,  showing  that  the 
question  of  residence  was  not  an  aflerlhougbt 
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tiveot  honest  votingT  and  does  It  not  afford  _. 
«n  honest  voter  a  safe  snd  dignified  method  of 
establishing  his  residence  without  being  com- 
SL.R.A. 

See  also  21  h.  R.  A.  478. 


pelled  to  deliver  bimwlf  over  to  tbe  ward  poli- 
ticians to  be  "put  through"  according  to  the 
devious  methods  which  are  aometimet  prac- 
ticed f 

Without  question,  a  law  like  this  wfU  some- 
times work  a  hardship  to  an  honest  man,  but 
that  is  not  the  fault  of  the  law.  The  fault  lies 
in  the  conditions  which  require  the  enactment 
of  such  a  law.  Is  it  necessary,  beeause  an  hon- 
est man  may  occasionBlly  suffer  wrong  or  lo- 
conveoleoce,  to  nullify  tbe  Statute,  with  tbe 
sure  consequence  to  follow  tbat  illegal  votera 
and  rogues  shall  have  tuU  swing  to  debauch 
the  ballot  box  without  let  or  hiudranceT  A> 
was  hi  effect  said  in  Paiter^on  v.  Barlow,  tupro! 
What  injustice  is  done  to  the  real  electors  by 
requiring  all  those  without  flied  residences,  or 
who  have  maintained  an  ambiguous  resldenca, 
to  appear  in  person  before  some  olBcer  and  de- 
clare their  residence  at  a  specified  lime  before 
election  day  ?  What  clause  of  the  Gonatltutioa 
forbids  that  a  voter  should  be  required  to  fur- 
nish evidence  of  his  residence  beforehand, 
rather  than  engage  In  a  scramble  for  dubioug 
evidence  In  the  hurry  and  confu^n  of  election 
day? 

The  .Act  Is  assailed  because  It  Is  said  tbe  Con- 
sttlutlou  Imposed  upon  the  Legislature  tbe  du^ 
of  providing  by  a  general  law  for  the  registra- 
tion of  all  voters,  and  tbat  Inasmuch  as  thia 
Statute  only  requires  certain  persons  wboeo 
residence  la  of  ^  ambiguous  character  to  reg- 
ister, it  is  therefore  voM.  Whether  a  law  u 
general  or  not  does  not  depend  upon  the  num- 
ber of  persons  who  fall  within  its  scope  or  ope- 
ratioB-  Laws  are  general,  not  because  they 
operate  upon  every  person  In  the  Btate,  but 
becauseevervpereon  who  is  brought  within  the 
relations  and  circumstances  as  provided  for  is 
affected  by  the  lana.  Haneoek  v.  Taim,  131 
Ind.  8e<^8T4 

The  Statute  under  condderatton  alfects  no 
particular  class  of  persons.  It  affects  all  alike 
who  come  within  the  relations  and  drcum- 
Btances  upon  wbicb  It  operates.  The  only  fair 
assumption  is  tbat  tbe  law  Is  ^med  at  persons 
who  seek  to  vote  Illegally.  Any  other  assump- 
tion la  a  reflection  upon  tbe  Legislatui«  tbat 
onebt  not  to  be  mode. 

It  is  in  some  respects  a  misnomer  to  call  the 
Statute  In  question  a  Registrv  Lew.  While  ft 
is  quite  true  tbe  words  "reraster"  and  "legis- 
tration"  are  employed  In  the  Statute,  Ita  pro- 
visions bear  little  or  no  resemblance  to  a  Reg- 
istry Law.  The  Act  simply  provides  for  cmaTn 
modes  of  proof,  in  the  cases  of  persons  who 
offer  to  vote,  upon  the  subject  of  their  resi- 
dence. This  proof  Is  not  required  to  be  msde 
to  a  board  of  re^tratiou  or  before  a  register- 
ing ofBcer,  but  to  the  election  board.  Tbe 
endence  required  is  to  consist  of  a  written 
declaration  or  statement  made  \n  the  elector 
and  filed  with  a  public  officer,  sncn  a  length  of 
time  before  tbe  election  as  to  lebut  any  pre- 
sumption  tbat  the  pretense  of  reeideocels  mere- 
ly to  secure  the  rlgbttovotA  The  sole  purpose 
of  the  Statute  Is  to  provide  a  method  of  prov- 
ing residence,  and  not  to  secure  &  registry  of 
voters  of  a  particular  class.  The  Statute  is  to 
be  Judged,  not  by  what  It  is  called,  but  by  its 
language,  acope  and  purpose.  But  conceding 
It  to  be  a  law  requiring  a  partial  registration, 
by  which  Is  meont  a  registraUoii  which  appllee 
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40  all  cittiena  under  certain  coodltlotii  or  ctr- 
«ai)uUiioea,  while  it  has  do  applicatioD  to 
•otben  in  a  different  dtaallon,  can  tbe  8utni« 
be  maintained!  The  question  b  Dot  anew  one. 
It  basbeendeddedinUieafflrmatiTeagaln  and 
again  by  conrU  of  the  highest  autfaoritT  In  the 
luid.  A  conslitution  would  Indeed  be  "de- 
fornied  and  sterile"  if  a  law  dealcmed  to  pro- 
tect the  bellot'boz  in  great  centersof  population 
from  falsehood  and  fraud  should  tall  under 
■oondemaatlon  because  it  did  not  also  include 
the  rural  districts,  where  the  neceasitj  for  such 
a  law  did  not  exist.  Equally  sterile  and  de- 
formed would  be  a  constitution  under  wboae 
^oviaiona  a  lav  could  be  Justlv  condemned 
which  required  proof  of  a  specifled  kind  «« to 
tbe  qoalitlcatlon  of  all  voters  under  a  given 
Btate  of  circumstances,  because  It  omitted  to 
require  tbe  aame  kind  of  proof  from  all  other 


Let  itbe  conceded  that  tbe  Constitution  re- 
■qoirea  the  Legislature  to  provide  for  the  regia- 
bation  of  all  voters  in  tbe  Btate,  bow  does  It 
locicallj  follow  that  it  prohibits  tbe  enactment 
of  a  law  which  requires  all  voteia  under  cer- 
tain conditions,  viz.,  those  having  for  the  ttane 
being  no  fixed  residence,  to  register  a  notice  of 
tbeir  intention  to  claim  the  rirht  to  vote  In  a 
particular  voting  precinctT  Premise:  It  was 
the  duty  of  tbe  Legislature  to  enact  a  Qeoeral 
Begiatrj  Iaw.  This  duty  it  baa  failed  to  per- 
form. Conclusion;  Having  failed  to  perform 
this  duty,  Uie  courts  will  declare  any  law  that 
it  maj  enact  requiring  voters  when  challenged 
<»  elecCion  day  to  fumisb  certain  proof  of  their 
qualification  to  vot^  unconatitutlonal.  This 
fi  the  argnment  in  substance- 

To  say  that  because  the  Legislature  omitted 
to  perform  a  given  duty,  It  is  thereby  prohib- 
ited from  tabne  any  step  in  the  direction  of 


tlie  duty  prescribed.  Is  to  violate  all  legal  preo- 
•edenia,  a*  well  ai  to  go  against  aU  lo^cal  rea- 
Mning.    The  rule  ia  tnat  a  body  invested  with 


of  tbe  whole.  Bo  when  the  chief  ezecu^re, 
being  Invested  with  the  whole  pardoning  dow- 
«r,  paioied  a  prisoner  on  condition  of  gi^  be- 
havior, it  was  contended  that  be  must  exercise 
tbe  whole  power  or  none.  It  was  held,  how- 
«ver,  that  being  Invested  with  the  whole  power 
it  waa  lawful  for  him  to  exercise  it  in  any  de- 
gree. Accordiogly,  too,  It  has  been  held  in 
numerous  cases  where  the  eoactment  of  laws 
providing  for  a  uniform  system  of  registration 
was  reqaired,  that  statutes  requiring  voters  In 
certaio  designated  cities,  or  in  cities  of  a  cer- 
tain class,  to  register  within  a  specified  time 
prior  to  any  election,  were  valid.  Patlerton  v. 
Barlou,  State  v.  BittU  and  Ptoplt  v.  Hoffman, 


tupn. 
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le  decisions  recognize  the  principle  that 
Ike  purity  of  the  ballot-box  must  be  protected 
from  the  local  and  particular  frauds  and  evil 
practicea  which  are  known  to  exist,  and  which 
diafleure  and  destroy  the  freedom  and  fairness 
of  electioni.  Any  other  interpretation  of  the 
Constitution  moat  operate  as  an  incentive  to 
fraud  which  the  Legislature  is  without  power 
lo  arrest.  Laws  digued  to  protect  the  ballot 
9LB.A. 


box  must  strike  at  the  peraldoua  practicea 
which  are  known  to  be  employed  in  order  to 
Dulliry  the  votes  of  the  imnest  voter.  A  law 
blind  to  tbe  vicious  methods  of  tbe  dishonest 
politician,  applied  alike  to  every  voter,  might 
prove  a  delusion  and  a  snare.  A  Registry  Law 
which  made  no  diflerent  provision  for  the  reg* 
istrttilon  and  proof  of  domicii  of  those  having 
no  fixed  abode  from  that  required  of  permanent 
reeldents,  would  be  an  absurdity.  To  say  that 
a  law  is  to  be  BO  general  that  it  must  open  the 
door  for  tbe  verv  evils  it  waa  intended  to  guard 
against  is  to  eSectnally  tie  the  hands  of  tbe 
Legislature  from  enactfng  any  law  to  preserve 
tbe  purity  of  the  ballot-box.  Qrm.  j.  Me(M- 
land.  88  Ky.  636. 

In  so  far  as  tbe  lew  seems  to  require  a  voter 
who  moves  from  one  county  to  another  to  reg- 
ister a  notice  of  his  intention  to  vote  In  this 
county  to  which  be  removes,  three  months  be- 
fore the  election,  it  is  in  my  opiolon  Invalid, 
Page  v.  AUtn.  EtS  Pa.  838;  Qm.  v.  MeCUUand, 
88  Ky,  686;  Atty-Qm.  V.  Iktnrit  (MIoh.)  7  L. 
a  A.  DO. 

A  voter  who  moves  from  one  coon^  to  an- 
other sixty  days  before  an  election  ia  entitled 
to  vote  in  tbe  township  tn  which  be  estabUshea 
his  residence.  This  Statute  seems  to  require 
such  a  voter  to  register  or  give  notice  three 
months  berwe  the  eleotjon  of  bla  Intention  to 
vote.  Thia  cannot  be  required.  To  tbe  extent 
that  the  Statute  requlrea  an  elector  who  movea 
from  one  coun^  to  another  to  register  mora 
than  sixty  days  before  the  election,  it  adds  » 
now  quanflcation.  Nor  can  tbe  Statute  be  up- 
held wherein  it  undertakes  to  require  of  any 
voter,  aa  a  condition  to  bis  right  to  vote,  that 
be  should  procure  a  certificate  from  tbe  auditor 
of  the  county  allowing  that  Ids  name  had  been 
continuDualy  on  the  tax  duplicate  of  the  county 


a  given  period.  This  last  is  a  condition 
that  might  well  imply  a  property  qualification, 
and  ia  ta  addition  to  those  prescribed  In  the 
Conatltntiou.  Aa  baa  been  in  elfect  said,  a 
Beglstry  Law  which  would  require  a  lonsei 
reddence  prior  to  the  time  of  voting  than  that 
required  by  the  Conatltutlon,  or  wlucb  should 
require  the  payment  of  taxes  not  required  to 
be  paid  by  constitutional  provision,  would  In 
void.  McCrary,  Elections,  S  8;  Kinntta  v. 
Welit,  141  M^  4m,  4  New  Bng.  Rep. 
467. 

■  To  tbe  extent  that  the  Statute  requires  per- 
sons who  have  absented  themselves  from  the 
State  for  a  period  of  six  months  or  more,  or 
those  who  have  gone  Into  any  other  State  or 
sovereignty  with  the  Intention  of  votlog  there- 
in, or  who  have  voted  in  any  other  State  oi 
sovereignly  diiringany  absence  from  thia  State, 
and  also  to  the  extent  that  it  requires  persona 
who  have  not  been  bona  fide  residents  of  the 
State  at  least  six  months  before  any  election  at 
which  tbeyofier  to  vote,  to  preseoi  the  required 
certificate  of  their  intention,— It  should  be  held 
constitutional  and  valid.  To  tbe  extent  that  it 
requires  pereona  who  have  lived  in  the  State 
for  six  months,  but  who  moved  from  one  coun- 
XS  to  another,  to  present  the  proof  prescribed, 

■' ■-  1  proof  that  tho 

duplicate.  It  is 
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Horace  TTLER 
TOWN  OP  WILLI8T0N  tt  O. 

r....Tt....i 

1.  AH  of  tlw  towna  irtMM*  datr  H  1«  to 
k«ep  ft  brtdfr*  In  repair  are  liable  for 

■ninlurr  ooouning  at  a  spaoe  between  a  poloc 
destvnated  hj  tbe  arAet  of  tlia  ooort  >■  the  end 
ot  tbs  bridge  and  the  end  u  trallt,  allhotuth  Rnah 
■pace  ma  filled  la  and  the  fllUng  maintained  br 
one  of  the  to<ni«  at  in  own  expente. 
S.  HoUoetotlwtownalavrtitoliBbrldea 
la  Bitiutted  of  an  Injury  reaultdna  from  a  de- 
fect thetein  U  ooDitructlTe  notice  to  all  towna 
Tblob  ore  re«ponalblB  for  It*  maintenance  in  sood 
lepalr,  and  will  wairant  a  racover;  acnlnat  all 
under  Aetsisaa,  Mo.  IS,  ■  4.  which  pcovldea  for 
noMoe  to  tbe  town  or  towna  In  wUoli  the  bHdBe 
taaltuaiedaalr. 

(AiiciHtU,18BIX) 

EXCEPTIONS  bj  defendants  to  a  Judgment 
of  the  CbitteDoea  Count;  Court  In  favor 
of  plaintiff  In  an  acdon  brouf^t  lo  recoTer 
damages  for  aninjuiyloahorseresultingfrom 
k  defect  in  a  ceitain  bridge.     OwmiUd. 

The  bridge  was  maintained  at  the  joint  ex- 
pense of  tbe  Towns  of  WilUston,  Essex,  Jeri- 
cho and  Underbill  and  all  these  towns  were 
made  defendants  10  the  action.  It  spanned  the 
Winooski  River  between  the  Towns  of  Willls- 
toD  and  Essex,  upon  which  alone  the  notice  of 
the  injury  required  by  the  slatute  was  served. 
Tbe  action  was  brought  under  Acta  1883,  No. 
lS,g  4,  which  renders  tbe  Towns  responsible  for 
the  maintenance  of  a  bridge  liable  for  Injuriea 
wl>lcb  result  from  defects  therein. 

Furtlier  facts  appear  in  the  opinion. 

JfeMTt.  M.  A.  Blnsham,  V.  A.  BnUard 
and  H.  H.  Alexan^r,  for  defendants: 

The  injury  complained  of  did  not  occur  on 
this  bridge,  or  by  reason  of  any  defect  in  said 
bridge  or  its  abutments,  but  upon  a  portion  of 
the  highway  whicli  the  Town  of  Williston 
alone  was  bound  to  keep  and  oiaintBin. 

Poaen  v,  Woaditoek,  88  VU  46;  BardvxU  t. 
Jamaica,  IS  Vt.  4B8. 

To  charge  any  town  with  liability,  the  plain- 
tiff must  BOlify  one  or  more  of  the  selectmen 
of  such  towns,  sought  to  be  charged,  of  bis  in- 
Jury  or  loss  and  claim  of  damage.     A  liability 


have  ^e(^eived  notice,  as  the  action  and  liability 
are  joint  against  all  the  Towns  who  are  liable 
to  beep  in  repair  said  bridge,  and  the  plaintiff 
In  his  declarntlon  has  declared  jointly  agalnal 
all  the  Towns. 

Brouin  v.  Fairhatm,  47  Vt.  886;  WhCbomb 
T.  Hood,  20  Vt  46. 

Tbe  action  and  liaUlity  being  joint,  tbe 
hridge,foilhepurpoeeof  notice,  at  least,  should 
be  deemed  to  be  mtuatedinall  the  Towns  liable 
to  maintain  the  same. 

MundtU  v.  Hammond,  40  Vt.  044;  Hatlan* 
▼.  BmtuU,  41  Tt.  702;  Webiter  t.  Ottu,  46 
Yt.  40. 

Meun.  Bob«rta  Jk  Roberta  for  plalutifr. 
f  URA. 

See  also  47  L.  R.  A.  490. 


Rojrcei  Oh.  J.,  delivered  Uie  opinion  of 

the  court: 

Tbe  bridge  through  the  alleged  tnauffl- 
ciencf  of  niilch  the  plaintiff  received  tbe 
injuries  coniplained  of  was  built  under  an 
order  of  the  Chittenden  County  Court  at  th« 
September  Term  thereof,  1^.  By  such 
order  the  expense  of  erecting  and  repairing 
the  bridge  was  apportioned  among  the  de- 
fendant Towns  as  stated  in  the  exceptions. 
The  bridge_  was  ordered  to  be  built  in  ac- 
cordance with  the  report  of  the  coramiasion- 
ers  appointed  In  the  cause,  and  by  that  report 
the  south  end  of  the  bridge  was  established 
at  a  point  "nearly  opposite  the  door  on  the 
back  and  northerly  side  of  Roswell  B.  Fay's 
dwellinK -house,  mere  to  connect  with  the 
present  highway  that  cornea  to  the  river  by 
the  west  end  of  said  house."  The  Fay  house 
waa  altuated  about  six  roda  beyond  and 
•outh  of  the  river  bank.  The  bridge  waa 
built,  under  contract,  by  one  Edgerton,  and. 
as  built  by  him,  and  ever  since  maintained, 
the  Williston,  or  southerly,  end  of  the  bridge 
extended  orer  ttie  abutment  from  five  to- 
eight  feet,  leaving  a  space  about  six  feet 
high  between  the  abutment  and  the  end  of 
the  bridge  as  so  built.  This  space  had  been 
filled  in  by  the  Town  of  Wllliaton  by  a  con- 
trivance of  its  own  devising,  and  tola  con- 
trivance for  fllling  in  has  been  ever  since 
maintained  by  the  Town  of  Willlston  at  ita 
own  expense.  Willlston  has  also  graded  the 
highway  up  to  the  bridge  at  its  own  end,  and 
maintained  it.  Tbelniury  complained  of  oc- 
curred "at  the  end  of  the  bridge  between  tha 
bridge  as  contracted  for  and  built  by  Edger- 
ton as  af  oreaald,  and  this  arrangement,  so  put 
tn  as  aforesaid  by  said  Town  of  Willlston,' 
and  by  reason  of  the  insulBciency  or  want  of 
repair  of  the  "arrangement."  It  occurred 
within  the  limits  of  the  bridge,  as  estab- 
lished by  the  commisslonera,  and  the  order 
of  the  court  above  referred  to ;  and  so  wo 
mast  bold  that  It  occurred  through  the  in- 
sufllcicncy  of  the  bridge,  and  is  a  case  con- 
templated by  section  i  of  No.  18,  Acta  of 
1882.  The  contract  made  with  Edgerton  did 
not,  as  to  the  public,  fix  the  limits  of  tbe 
bridge,  nor  relieve  the  Towns  affected  by 
the  order  from  liability  for  accidenla  occur- 
ring within  the  limits  specified  by  the  order, 
though  beyond  the  extremities  of  the  bridge 
as  actually  built.  It  was  not  within  the 
jurisdiction  of  the  commissionera  to  pre- 
scribe the  manner  in  which  the  bridge  should 
be  constructed  or  the  expense  of  construction. 
Slate  V.  WiUiiUm,  81  Vt.  158. 

But  it  was  part  of  their  dutiea  to  deter- 
mine the  place  where  it  should  be  erected, 
and,  Inasmuch  as  they  did  this,  and  their 
report  was  adopted,  and  the  order  of  the 
court  made  in  accordance  therewiU^  that 
order  is  just  as  conciusive  and  definite  on 
this  point  as  on  the  apportionment  of  the 
expense,  or  the  question  of  the  necessity  or 
convenience  of  the  bridge. 

Tha  ruling  In  Brtnen  v.  WoodtUxk.  88  Tt 
4G,  is  not  in  conflict  with  tha  views  here  ex- 
pressed.   There  a  committee  established  a 
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bridge  to  bo  built  and  malntatned  at  the  ex- 
pense of  the  four  towns  U>  be  beneOted,  slso 
a  highway  over  the  bridge,  and  required 
wing-walla  to  be  ballt  from  the  abutments 
to  the  rivur  tanks,  tuid  the  space  inclosed  to 
be  filed  in  by  the  four  towns  as  part  of  the 
expense  of  building  the  bridge.  Plaintiff's 
injury  occurred  on  this  Hpac«  so  Inclosed 
and  filled  in,  and  the  question  was  whether 
this  noB  part  of  the  bndge  or  of  the  b!gb- 
WBJ.  If  the  fonneT,  then  the  four  towns 
would  be  Jointly  liable,  and  should  have 
been  sued.  li  the  latter,  then  Woodstock 
alone,  being  the  town  in  which  the  accident 
happened,  was  liable,  and  the  action  was 
properly  brought.  Tbe  court  held,  for  sat- 
isfactory reasons,  that  the  loeut  in  quo  was  a 
part  of  the  highway.  But  here  the  sole  duty 
of  the  commissioners  related  to  the  establish- 
ment of  the  bridge  and  fixing  its  limits  and 
apportioning  the  expense.  And  for  any  in- 
jury to  the  public  occorring  within  the  lim- 


its so  established,  by  reason  of  the  instin. 

ciency  of  the  structure,  of  wbatever  nature, 
there  erected,  the  towns  whose  duty  it  is  to 
keep  the  bridge  in  repair  must  be  held  lia- 
ble as  for  an  insutOclency  of  the  bridge. 

Tbe  notice  was  sufScient.  The  law  re- 
quires notice  to  tbe  town  or  towns  in  which 
the  bridge  is  situated  (Acts  1883,  No.  IB, 
g  4) ,  and  such  notice  was  given.  This  is  con> 
structively  notice  to  all.  No  such  question 
was  raised  In  Bnrwn  t.  FiiirAaten,  47  Vt. 
S88.  There  the  bridge  was  situated  In  both  ' 
defendant  towns,  and  both  were  liable  for 
ite  repair  and  maintenance.  Notice  bad  been 
given  to  one  only,  and  the  court  held  that 
such  notice  was  insufficient,  and  that  the 
liability  being  a  joint  one.  Judgment  could 
not  be  given  against  the  town  tbat  had  been 
notified  for  a  share  of  the  damage  sustained 
proportional  to  its  siiare  of  liability  t<a  ths 
repairs. 

Jiidff7it»nt  affirmed. 
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Tbe  lkct«  tbat  tba  empltaJ  Btoek  of  «aar- 
porBrtion  had  not  »11  been  paid  la  sod  a 

certificate  of  tbe  paytnenls  tiled  as  required  by 
Pub.  But.,  chap.  Io6.  Its.  wblch  forbids  oorpom- 
tlons  to  oommenoa  tbe  transacdon  of  tbe  bual- 
nen  tor  which  the^  were  orgaalzed  until  those 
things  are  done,  at  the  time  It  entered  Into  and 
perlormed  a  oontract.  will  not  preclude  It  from 
■      the  amount  due  It  tbereon. 


(October  £S,  ISWU 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  forBrisIol  County  sus- 
taining a  demurrer  lo  tbe  rcplicalloD  in  an  ac- 
tion brought  to  ret;over  tbe  contract  price  of 
an  elevator  fumiabed  by  plaintiff  to  defend- 
ant.   Baxrtd. 

The  case  sufficiently  appears  In  the  opinion. 

Me*in.  Jftckaon  «  Sl»de,  for  appellant; 

There  was  a  corporate  exiaience  with  right 
toiue  and  be  pued,  although  the  certificate  re- 
quired before  the  transaction  of  business  had 
never  been  filed. 

Merrick  v.  BeyruM*  Bngiw  A  0.  Oo.  101 
Mass.  881;  Hauia  v.  Anglo-Saxtm  Petreteum 
Go.  Id.  88S. 

Tbe  Statute  recognized,  and  provided  the 
only  consequences  lor,  a  failure  to  pay  in  the 
capiial  stock  before  commeocing  business. 
No  Dne  or  punlsbment  was  provided,  and  this 
is  signiQcanL 

BaeJc  Iliuer  Bank  v.  SKeneood,  10  Wis.  SflO; 
Union  Jfal.  Bank  of  8t.  Louit  v.  Matthew*.  98 
U.  8.  625.  2S  L.  ed.  189. 

The  sale  of  elevators  was  legal  buslneas,  tbe 
only  trouble  being  that  the  Company  com- 
meooed  the  sale  and  made  tbe  contract  before 
It  had  a  legal  right  to  do  ».  That  action 
VI..RA. 


constituted  at  most  a  breach  of  contract  be- 
tween it  and  the  State,  which  the  S;ate  alone 
could  take  advonlage  of.  Tbe  penalty  would 
be  forfeiture  of  chartered  rights. 

Larned  v.  Awtrevii,  IOC  Mass.  439;  Aiken  v. 
BlaisdeU,  41  Vt  66S. 

Unless  it  appears  affirmatively  that  the  Leg- 
islature intended  to  render  a  forbidden  act  or 
conlract  absolutely  void  In  legal  conle[bpl«- 
tion,  it  will  not  be  so  held. 

Morawetz,  Priv.  Corp.  8  4S. 

If  this  contract  is  affected  In  any  way  a« 
such  by  non-oompliance  with  the  law,  it  is  a 
contract  unlawful  because  in  excess  of  the 
powers  of  the  corporation.  In  such  cases, 
where  the  contract  is  an  executed  one  on  the 
part  of  tbe  plaintiff,  tbe  couru  will  not  allow 
the  debtor  to  successfully  set  up  the  dcfenae  of 

Slater  WooUn  Co.  v.  Lamb,  8  New  Eng.  Rep. 
443, 143 Mass.  420;  Univn  Nat.  BankofSt.  Lou- 
ifv.  JfaffAiruM,  98C.S.  (121,  2JJL.ed.  138;  WhxU 
ney  Armt  Oo.  v.  Barlow,  B8  N.  T.  82;  Davit 
V.  Old  Colony  B.  Co.  131  Mass.  858;  C/.affee  v. 
MiMlctex  R.  Co.  6  New  Eng.  Hep,  69,  14B 
Mass.  221;  Biljxr  Lake  Bank  v.  North,  4  Johni. 
Ch,  370,  1  N.  Y.  Ch.  L.  ed.  871. 

Mr.  WiUiam  S.  RoKera,  for  appellee: 

It  appears  on  the  face  of  the  pleadings  them- 
selves Ibat  tbe  contract  sought  to  be  enforced 
by  tbe  plaintiff  In  this  suit  Is  an  illegal  con- 
tract, one  which  the  plaintiff  woa  forbidden 
by  law  (o  make,  and  therefore  incapable  of 
enforccmeot  by  this  plaintiff. 

Felker  v.  Standard  Yarn  Co.  148  Masa.  220; 
Taylor,  Priv.  Corp.  ed.  2  of  1888,  §897. 

It  tbe  contract  on  which  a  snit  is  brought 
was  made  in  violation  of  a  law  of  the  Slate,  it 
cannot  be  enforced  in  any  court  sitting  in  tbe 
State  charged  with  the  interpretation  and  en- 
forcement of  its  laws. 

Wheder  v.  RoiteU.  17  Mass.  SC8;  AUm  r. 
Bawkt.  18  Pick.  79,  83;  Boehe  v.  Ladil,  1  Al- 
len, 436.  441;  Bankt^  U.  8.  v.  Oitient.  87  U.  S. 
3  Pet.  687,  7  L.  ed.  508;  Grove*  v.  SaugJitw. 
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40  U.  8.  15  Pet.  449. 10  L.  ed.  800;  Barri*  v. 
Btmnd*.  B8  (J.  8.  13  How.  79, 18  L.  ed.  901; 
Broua  t.  Tarkinglon,  70  U.  S.  8  Wall.  877,  18 
L.  ed.  255;  Davidson  v.  Lanitr,  71  D.  8.  4 
Wall  447,  18  L.  ed.  877;  Sanauer  t.  Daatu, 
79  U.  8.  la  Wall  342.  aO  L.  ed.  489;  ioM  ». 
Badum,  11  East,  800;  UttU  v.  FooU,  9  Bam. 
A  C.  102;  Tfcjnw  v.  Tmwleri  In*.  Go.  80  Pa. 
16;  PatUt  T.  Owrfu.  18  Met  284;  JTiiiff  t. 
Awt,  1  Allen,  484;  IPUItanMT.  CKenm-  BGray, 
216;  /«i«  V.  Bmith,  8  Gray,  500;  ffaiWnffton 
Ooxinta  Mut.  Int.  Co.  t.  ZfawM,  6  Gray,  876; 
(?M«-aI  Jfut.  Itu.  Oi.  t.  PhiUipt,  18  Graf,  90. 

Tbe  law  of  this  Bute  requires  tbe  proTiBiona 
of  the  Btatute  in  regard  to  makiDc  oat,  swearlns 
to  and  filing  tlie  certificate  of  l£e  pavment  of 
tbe  capital  stock  to  be  atrlctlj  earned  out  and 
compiled  with. 

Wiukinston  OoutU]/  Mvt.  In*.  Oa.  T.  Ba»- 
Umi,  2  AllBD,  808. 

Tbe  certificate  most  be  filed  before  the  caiue 
of  actjon  accrues. 

WaAit^ton  CbtcRfy  Xut.  Ini.  Co.  t.  OAam- 
berlain,  le  Orar,  166;  Atlantie  Mvt.  F.  In*. 
Co.  T,  Gonddm.  6  Gray,  78;  National  Mut.  F. 
Int.  Co.  T.  PurteU,  10  Allen,  SSI;  Proeindal 
Ifu.  Oa.  T.  Lapdey,  15  Gray,  362;  Davit  t.  Old 
Cohng  B.  Oa.  181  Maaa.  258;  BoadiUA  v.  Ifiis 
England  Mut.  L.  In*.  Co.  3  New  _ 
2S8,  141  Hfl«.  392;  Slater  Wootm  Co. 
8  New  Eng.  Rep.  443,  148  "' 

Tbeprobibttlon  which  ha 
la  one  for  the  benefit  of  thi 
thla  defendant  la  not  eatopped.to  make  this  de- 
fen*& 

FirU  Ifat.  Bank  ef  Bam  r.  Hingham  Mfg. 
Oo.  127  Maes.  668,  670;  BiAm  t.  Palma;  6 
Hew  Ene.  Rep.  130. 146  Haas.  469. 

To  entllle  (be  plaintlSs  to  recover,  tbey  are 
boned  to  show  a  legal  and  valid  contract. 

Libbg  T.  Douiney,  6  Allen,  399. 

This  contract  was  not  ultra  vira,  it  being  tbe 
very  business  tbe  corporation  was  In  terma  or- 
ganized to  transact,  out  compliBnce  with  tiie 
requialtlonB  of  the  Statute  wa«  a  condition 
precedent  to  the  plalnllfl'a  right  to  make  this 


MoTitgomeni  v.  FoT*et,  148  Haas.  34S;  Brain- 
traa   Water  Supply  Co.  t.  PraintrM,  6   New 
Eng.  Rep.  117,  146  Mesa.  483,  488;  Xonud 
Andrau,  106  Masi.  436. 

Holmes,  J„  delivered  tbe  opinion  of  tbe 

This  Is  an  action  for  tbe  price  of  an  elevator 
furnfabcd  to  tbe  defendant  by  tbe  plaintiff  un- 
der a  written  agreement.  The  answer  charges 
that  at  the  time  of  its  making  and  performing 
tbe  agreement  the  plaintiff's  capital  stock 
had  not  been  paid  in,  and  a  certificate  of  the 

Eafmenta,  etc.,  bad  not  been  filed,  as  required 
7  Pub.  Btat.,  chap.  106.  g  46,  which  forbids  a 
corporation  to  "commence  the  transaction  of 
ibe  businesa  for  which  It  was  organized  "  until 
tboae  things  are  done.  The  replicacIoD  alleges 
thai  before  tbe  contract  and  sale  a  certificate  of 
organization  bad  been  iasued  and  a  large  part 
of  tbe  stock  paid  in;  that  sborllj  afterwards 
the  Block  was  paid  In  in  full,  and  that  a  ceriifi- 
cate  was  fihsd  before  the  date  of  the  writ. 
There  Is  a  demurrer  to  the  replication,  on 
which  the  tQ|>erlor  court  ordered  Judgment  tor 


A  majority  of  the  conrt  are  of  opinion  that 
tbe  demurrer  must  be  overruled  on  tbe  ground 
that  the  facte  alleged  In  tbe  answer  are  no  de- 
fense. In  other  words,  we  are  of  opinion  that 
Pub.  Stat.,  chap.  106,  g  46,  when  conaimed 
with  the  rest  of  the  chapter,  and  in  tbe  light  of 
former  decislona,  cannot  be  taken  to  make  the 
contract  void. 

By  section  61'of  the  same  chapter  the  "stock- 
bolden  in  any  corporation  which  is  subject  to 
this  chapter  shall  be  jointly  and  severallr 
liable  for  its  debts  and  contracts  In  tbe  follow- 
ing cases:  .  .  .  first,  for  aucb  as  may  be  con- 
tracted before  the  original  capital  is  fully  paid 
in,"  etc.  By  section  62  their  liability  Is  msd« 
OOndlUonal  upon  the  recovery  of  a  judgment 
against  the  corporation. 

It  is  expressly  contemplated,  therefore,  that 
a  corporation  may  make  contracla  before  com- 
plying with  section  46,  upon  which  a  Judgment 
may  be  recovered.  It  cannot  be  maintained 
that  tbe  contracts  for  which  the  corporation, 
and,  secondarily,  the  stockboldei*,  are  thus 
liable,  ore  confined  to  •contracts  outside  of  Its 
business,  and  so  not  within  the  scope  of  sec- 
tion 46.  Buch  a  limitation  would  be  In  tho 
face  of  the  obvious  purpose  to  protect  the  pub- 
lic which  is  shown  by  tbe  first  clause  of  section 
61.  Bome  of  the  conttacts  mentioned,  for 
instance  those  in  the  fourth  clause  (debts  to 
operatives),  are  plainly  contracts  made  in  tha 
course  of  business,  yet  they  tall  under  tha 
words  "debts  or  contracts'' at  tbe  beginning 
of  the  section,  so  that  those  worda  would  bavn 
to  be  read  as  meaning  two  different  tblngt  at 
once,  aa  apoiied  to  the  different  clauses,  In 
order  to  make  the  suppoeed  limitation  possibla. 
Tbe  words  are  substantially  the  same  that  wera 
used  when  corporations  could  begin  business 
before  tbe  whole  amount  of  tbe^  stock  had 
been  paid  In.  Gen.  Slat.  chap.  60,  g  17.  At 
that  lime,  of  course,  they  extended  b>  contracts 
In  pursuance  of  the  business  for  which  tba 
corporation  was  organized,  as  was  assumed  by 
the  cases.  Merriek  v.  lUynoldt  Engine  <£  G.  Co. 
101  Mass.  881;  Haiott  v.  Anglo-Saxon  Petro- 
leum Co.  Id.  886,  111  Mass.  300;  Avffwr  Stttt 
Aide  A  0.  Q>.  t.  WAittior.  117  Mass.  451. 

There  Is  no  reason  for  construing  them  dif- 
ferently now,  and  it  has  not  been  sugeested 
that  they  have  not  tbe  same  extent  as  before  In 
the  cases  which  have  arisen  aince  Stat  1870, 
chap.  324,  now  embodied  in  Pub.  Stat,  chap. 
100.  Piril  Nat.  Bank  tf  Barre  v.  Bingham 
M/g.  Co.  137  Mass.  668.  See  KeUrp  v.  Neio- 
buryport  A  A.  B.  B.  Co.  141  Mass.  496,  S  Nev 
Eng.  Rep.  888. 

n  follows  that  If  tbe  parties  to  tbls  action 
were  reversed,  and  tbe  defendant  was  the  one 
who  relied  on  the  contract,  section  45  would 
not  prevent  a  recovery. 

If,  then,  the  contract  sued  upon  bound  the 

Elalntiff,  it  would  be  entirely  anomalous  to 
old  that  the  defendant  was  free.  Tbe  gen- 
eral rule  Is  that  when  a  contract  Is  made  void 
a  prohibition  It  Is  void  against  both  stdea. 
jn»on  V.  Qo*t,  107  Mass.  49),  440. 
The  defense  of  ultra  viret,  in  the  sense  that 
the  contract  was  Illegal  or  prohibited,  has  been 
set  ap  by  corporations  so  much  oftener  than 
against  them  that  It  Is  hard  to  find  casea  of  tha 
latter  sort,  whereas  U  either  party  were  to  be 
precluded  from  it  it  would  be  the  corporation. 
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oorporalioD  It  !■  a  defense  to  the  otber  partr, 
Botith  Wain  B.  Co.  r.  Bedmond,  10  C.  B.  N.  8. 
670;  CbUotMiv  Xin.  di  Mfg.  Oo.  t.  Otark,  82 
Ho.  SOS,  S08i  RvOand  AB.  B.  Go. 
20  TL  «S.  H;  i^wt  JBi'tw  J%(>kt  T. 
10  Wid  S30. 

The  ume  prloclple  wu  recognized  in  the 
cases  concerning  prohibited  insurance  relied  on 
br  the  defendant.  WiUiamt  r.  OJimey,  8 
Orar,  315,  Sm;  3mm  t.  AnttA,  Id.  SDO,  001; 
Pravinaal  Jtu.  Oo.  v,  LapOey,  IG  Qrajr,  262, 
£68;  WiuAingtm  Omntg  Mvt.  Int.  Oo.  t.  Ecu- 
tinga,  2  Allen,  898,  400;  ITaiiondl  Mut.  F.  Int. 
Oo.  T.  PufVBU,  10  Allen,  381,  282. 

If  a  corporation  makes  auch  a  contract  ■■ 


w  corporalion  takes  the  pla 
of  wbat  had  not  been  paid  In  npon  the  itook, 
as  secnilty  to  the  othn  parly, 

Bjr  Geo.  BtaL,  chap.  Al,  %  8,  the  offlcen  of 
tbe  corporationa  there  menUoned  vere  required 
to  publish  a  certiflcata  dmiiar  to  that  now 
lequlred,  but  of  ton  scope,  "  befoi«  such  cot- 
poratiOD  oommences  hnsineaa."  This  plainly 
meana  that  soch  corponitloaB  aball  not  com- 
menca  bnslnesa  until  the  certificate  is  pub- 
Ushed.  But  It  was  decided  that  that  section 
did  not  prerent  the  corporation  from  recover- 
ing upon  a  contract  made  before  the  certificate 
was  pubUihed.  The  dfEcnirioo  waa  dli«cted 
mainly  to  showing  that  the  corporation  existed 
before  the  flUng  of  the  certificate  but  one 
ruliog  asked  waa  a  general  one,  that  the  plain- 
tlft  could  not  recover:  and  It  Isaaid  that  "In 
tbe  opinion  of  the  court  this  omission  of  the 
offlcera  cannot  be  set  up  todefeat  the  plaintlB'a 
right  to  recover."  Merri^T.  Baynot^ Engiiw 
*  0.  Co.  101  Mass.  881,  S84. 

A  ahnilar  decision  was  made  with  teganl  to 
«  similar  statute  of  CoDoecticut.  Augur  Bled 
Arls  A  a.  Co.  V.  ynuttutr,  117  Mass.  401. 

The  Act  of  1870  waa  passed  just  after  the 
deciiion  in  Jferriek  v.  ReynoUt  Engint  A  0. 
Oo.  It  was  very  plain  from  the  language  of 
Uiat  case,  which  we  have  quoted,  that  this 
court  did  not  regard  Glen.  Btat.,  cbap.  SI,  %  8, 
aa  inralidaiing  contracts  made  before  the  cer- 
tUcata  was  published.    If  the  Legislature  had 


Ml 


change  the  law  fn  that  respect  It 
would  have  been  likely  to  mark  ita  intention 
by  tome  greater  change  than  that  ftom,  "Be- 
fore such  corporation  commences  business,  the 
president  etc.,  shall,"  to  "No  oorjxiraUon, 
etc,  shall  commence  tbe  transaction  of  ita 
business,  ete.,>unta.'*  BtaL  1870,  chap.  22^ 
■^  ""   Pub.  BtaL  chap.  106,  g  40. 


certificate.  But  if  tbe  stock  is  paid  in  In  fact, 
the  public  have  all  the  Becurity  to  which  they 
are  entitled.  The  certificate  aoea  not  protect 
them;  it  protects  the  atocfcholdera.  If  anyone. 
Chap.  lOe,  6  G9;  FVrtt  Nat.  Bank  of  Bam  ▼. 
mnghoM  Mfg.  Oo.  127  Maas.  OfiS,  669,  070; 
BMman  v.  Saileth,  6  HeL  114. 

Perhaps  It  was  partlv  In  recognition  of  this 
fact  that  the  former  liacdllty  of  members  until 
tbe  certificate  waa  filed,  even  It  the  stock  bad 
been  raid  In  (Gen.  BtaL  cbap.  60,  g  17,  chap, 
61,  SO),  waa  dropped  in  StaL  1870,  chap.  224, 
g  89;  Pub.  But.  chap.  106,  %  61. 

Tbe  prohibition  against  commencing  bnal- 
neas  is  somewhat  more  vague  Uian  tbe  speciflo 
prohibition  of  certain  contracts  of  insurance 
by  foreign  companies  In  Pub.  StaL,  chap.  110, 
6  197;  and  It  Is  noticeable  that  even  in  tbe  lat- 
ter case,  where  tbe  prohibition  waa  carried  to 
Its  logical  conclusion  and  waa  held  to  make  tbe 
prohibited  coutracta  Told,  the  Lwialature  cor- 
rected IL  Stat.  1651,  chap.  881,  g  6;  1802, 
cbap.  881,  8  8;  18S4,  chap.  848.  %  46;  18G6, 
Cbap.  262,  g  49;  Oen.  StaL  cbap.  OB,  g  78; 
Pnb.  StaL  cbap.  119,  §  200.  See  also  LObf  v. 
Dounig,  0  Allen,  290;  BtaL  1B08,  chap.  171. 

Takinr  all  that  we  hare  said  into  accounL  wa 
do  not  uiink  that  the  Legislature  Intended,  or  ' 
that  the  worda  of  the  Statute  mean,  that  if  a  cor* 
poralion  makes  a  conliact  in  contemplation  of 
Winning  business  as  toon  aa  It  has  filed  a  cer- 
tificate, toe  contract  iball  be  void,  even  it 
making  tbe  contract  la  llaelf  in  a  tense  begtn- 
nlng  business.  Bee  Oooptr  Mfg.  Oo.  t.  IWgu- 
ton,  118  n.  S.  727  [28  L.  ed.  1187]. 

The  fact  that  the  contract  Is  performed  be- 
fore the  Statute  Is  satisfied  does  not  alter  the 
case.  Tbe  validity  of  the  contract  is  deter- 
mined at  the  time  when  It  is  made.  Bee,  fur- 
ther, Bowditeh  v.  Stu  England  Mat.  L.  In*. 
Oo.  141  Hats.  292,  2  New  Eng.  Bep.  S88. 

Banvmr  overntitd. 


COLORADO  HUPKEUB  OOUBT. 


Louis   HAX  tt  al 

c. 
TtlUam  R  SEAMAN,  Impleaded,  etc,  Appt. 

(....OoIOl....) 

A  aca-tv*C*«  !■  BO*  MAopped  to  eDfoToebU 

■ortgajte  07  prerfonilr  lelUns  tbe  mortgagor^ 
kitenat  to  tbe  piopcctr  on  ezeoution  sale  toHrtla- 


L  order  of  the  Dittrlct  Court  for  Arapalioe 
tL-RA. 


Goira^  sustaining  a  demurrer  to  bis  defense 
and  from  a  Judgment  In  favor  of  plaintiffs  In 
an  acHon  brooght  to  set  aside  an  execution  sale 
of  certain  real  estato  for  the  purpose  of  remov- 
ing the  dond  thereby  cast  upon  the  title.    4^- 

Statement  bj  H«lai,  (A.  /..• 

In  the  year  1882  Catherine  Camar,  being  In- 
debted to  appellees  In  the  mm  of  f2,000,  ez» 
culed  four  promissory  notes  tor  $000  each, 
payable  in  three,  alz,  nine  and  twelve  months, 
retpectlvely.    To  tecuie  tliese  notes,  the  also 


COLOKADO  BVPBEMB  COITBT. 


KAt. 


fme  B  morteage  npon  eight  lotB  in  the  Oitr  of 
Denver,  irhicl)  mortgage  wu  at  tbe  time  Jul; 
filed  for  record  nith  tbe  clerk  and  recordei  of 


■atiif;  the  tudebtedDesg  secured  bj  the  said 
trust  deed.  lu  1884  appellees  obtaioed  a  Judg- 
ment agaioat  said  Caspar  for  a  separate  and 
dlsticict  indebtedness.  Id  July  of  said  year, 
under  said  ludgmeDt,  ezeculton  waa  duly 
levied  upon  the  four  lots  covered  b;  the  mort- 
gage. They  weresold  at aheriffs  sale:  and  Gart- 
ner, one  of  the  appellees,  became  the  purchaser 
thereof.  In  Aug-uat,  1864,  the  mortgage  notee 
beiog  due  end  unpaid,  appellees  began  suit  to 
ohtam  Judgment  thereon,  and  to  foreclose  tbeli 
mortgage  against  the  property.  In  1886, while 
said  forecloaure  suit  was  still  pendinj5,BenlleY, 
who  was  impleaded  iu  tbe  present  suit,  oo- 
tained  a  Judgment  against  Caspar  for  tbe  sum 
of  186.68.  After  the  expiration  of  Bix  months 
from  the  date  of  tbe  execution  sale  above 
mentioned,  at  which  Gartner  became  tbe  pur- 
chaser, Bentley,  aa  an  execution  creditor,  re- 
deemed, under  tbe  statute,  from  that  sale.  His 
execution  was  then  levied  upon  tbe  property. 
It  was  Bold  hy  tbe  sberiS.  He  became  the 
purchaser,  and  ultimately  received  his  sheriff's 
deed.  Id  BepCember,  188S,  a  Judgment  of 
foreclosure  was  rendered  in  the  mortgage  pro- 
ceedings, and  the  resl  estate  ordered  Bold,  in 
pursuance  thereto,  to  satisfy  the  debt,  then 
amouDilngto  $3,808.76.  On  tbe  ISth  of  Octo- 
ber, 1886,  Bentley  sold  and  conveyed  by  deed 
to  appellant  Seaman  tbe  interest  acquired  by 
him  uDder  his  aheriifs  deed.  On  the  26th  of 
October,  1880,  the  present  action  was  fnstitut- 
•  ed,  Caspar,  Seaman  and  Bentley  being  made 
~  [Ues  thereto.  The  object  was  to  obtain  a 
:ree  which  ebould  In  ofectremovetbe cloud 
U  upon  the  title  by  reason  of  tbe  Bentley  ex- 
ecution sale  and  tbe  Seaman  purchase,  so  that 
upon  sale  under  tbe  decree  of  foreclosure  the 
purcbeser'a  title  mightbeperfect.  Defendants 
Bentley  and  Caspar  disclaimed.  Defendant 
Seaman  answered.  A  demurrer  to  bis  second 
defense  was  sustained,  and  from  tbe  ordertbus 
entered  the  first  of  these  appeals  was  taken, 
under  tbe  Act  of  188A,  no  longer  In  force. 
Afterwards,  Seaman  having  in  the  mean  time 
amended  bis  answer,  upon  motion  the  court 
found  in  favor  of  appellees  on  tbe  pleadings, 
nnd  rendered  a  decree  accordingly.  To  review 
tbe  latter  proceedings  and  decree  the  second  ap- 
peal was  taken.  Colo.  Gen.  Stat.,  §  1888,  pro- 
vides that  every  interest  In  land,  legal  and 
equitable,  shall  be  subject  to  lev;  und  sale  nn- 


parties 


Mr,  J.  A.  Bentley,  for  appellant: 
To  permit  the  mortgagees  to  come  now.  end 
entorce  tbeir  mortgaee  agatost  tbe  appellant's 
title,  wblch  he  has  obtained  under  and  resting 


tbe  benefit  of  which  they  n 


equity  which  uphold  the  doctrine  of  equilablf 
eaioppels, 
3R)m.  £q.  Jnr,  gg  603,  806,  807,  8ia 


The  doctrine  estopping  one  to  repndlats  ot 
invalidate  the  title  of  property,  the  benefita  of 
the  sale  ot  which  he  is  enjoying,  is  tooelemco^ 
ary  to  permit  of  any  discussion. 

Blgelow,  Estoppel,  UUe  Eitoj^  bg  Ofnduet. 
tTTEfuilails  EH^jppel.  p.  481  «t  Mg.j  S  U.  8. 
Dig.  First   Series,  title   BguitaUd    Bttopptl; 


Dedot  V.  Pm»,  08  Ind.  480;  Etant  v.  FmkaS, 
68  Wm.  80;  Siet  v.  Bwnee,  49  Uo.  381;  Yan- 
n^ler  v.  Oroitman,  42  Hich.  406;  Btid  v.  Sea»- 
let/,  2  B.  Mon.  264;  ffatter  v.  Btmard.  Cam- 
eron Ss  N.  (N.  0.)  82;  Jiffijbrd  v.  BUm,  12  B. 
Mon.  266;  JPrttton  r.  Mann,  26  Conn.  118;  M- 
antie  BanJt  v.  Denni*.  87  Dl.  881. 
JIfr.  Oliver  B.  Liddell,  for  appelteea: 
Bentley  had  do  Judgment  for  nearly  tbiw 
months  after  Gartner  bid  In  the  equity  at  sher- 
iff's sale,  while  the  representation  or  conceal- 
ment necessary  to  raise  an  estoppel  must  In  all 
ordinary  casra  have  reference  to  a  preaent  ot 
past  state  of  things. 

Langdon  v.  Dtmd,  10  Allen,  488;    Wkitt  r. 
AiAbm,  61  N.  T.  280;  Brightman  v.  Sickt,  108 


The  answers  do  not  show  that  defendant  had 
not  equal  knowledge  with  plaintiffs  atoll  time*. 

See  Blgelow,  Estoppel,  p.  632,  oi  to  what  in 
necessary  ID  pleadinf;:  also  Lath  v.  BendM.  1Z 
Ind.  480;  EiMint  v.  Maget.  76  Ind.  800;  Wood 
v.  (ktram,  29  Ind.  177;  Pomeroy,  Hem.  ^712; 
Terr^  v.  QrimmeU,  20  Iowa.  8QH. 

The  doctrine  of  estoppel  can  have  no  appli- 
cation where  evervtbing  was  equally  known  to 
both  parties,  or  where  the  party  aoaght  to  be 
estopped  was  ignorant  of  the  facta  out  of 
which  his  rights  spring. 

FUtcfufT  V.  Holma,  26  Ind.  468;  Long  T.  Ai*- 
dertan,  83  Ind.  687;  Qreenibvtih,  M.  <£  B. 
Tump.  Co.  V.  Sidener,  40  Ind.  424;  Andaton  t. 
HvHAt.  98  Ind.  67a 

T/iomai  T.  Bowman,  80  Bl.  84,  Is  very  much 
nearer  like  tbe  case  at  bar  as  to  Its  facts,  aod 
by  analogy,  than  any  case  cited  by  appellant. 

There  can  be  no  merger  unleas  the  two 
estates  unite  In  one  and  the  same  persoD  and  in 
the  same  right. 

PraU  V.  BankqfBenninffUm,  10  Tt.  203. 

It  has  long  been  the  practice  in  courts  of 
equity  to  hold  the  legal  and  equitable  title  dis- 
tinct, although  both  were  vested  in  the  same 
person,  whenever  It  could  be  clearly  gathered 
from  all  the  proceedings  that  such  was  tbe  In- 
tenUoD  of  the  holder  when  be  acquired  the 
legal  title.  And  whenever  the  nature  of  the 
case  shows  that  such  severance  of  the  legal  and 
equitable  title  is  evidently  to  the  interest  of  the 
balder,  such  iutentioii  wHl  be  presumed. 

Better  v.  fiautAoni,  8  Or.  IW,  citing  BoberU 
T.  Jaekton,  I  Wend.  478;  JatMt  v.  Mortfi,  3 
Cow.  248,  284,  800;  Oardiuir  t.  Amor,  3  Johns. 
Ch.  68, 1  N.  T.  Ch.  L.  ed.  640;  Oooper  v.  WJitt- 
neff.  E  Hill,  95. 

There  oould  be  no  merger  In  this  case,  noc 
could  there  be  any  estoppel 

Jones,  Mort  g  84S  et  teg.;  3  Wasbb.  Heal 
Prop.  180;  1  HUliard,  Uort  p.  689,  g  7;  4  Kent, 
Com.  3dcd.pp.99'108;  Smithwortky.  SeofiM, 
51  N.  T.  518;  OrelUt  v.  flblsAwH.  4  Nev.  636: 
Sherman  v.  Abbot,  18  Pick.  448;  Pratt  v.  Bank 


i8»a 


BDfMona  T.  Sfbatt, 


iory  T.  Biteheoek,  20  Oonn.  127;  JTnewte  t, 
Lateton,  18  Qa.  476;  Prteman  v.  Atul.  8  He. 
aW:  Owsfiy  V.  raifior.  16  Gray,  M;  Edgwtm 
T.  Jbun^,  48  HL  464;  Zyon  t.  Mellvaiiit,  24 
Iowa,  9;  Dacii  t.  iVn-etf,  10  Hinn.  876;  MiU»- 
paugh  T.  JfeBrta!,  7  Paige,  609,  4  N.  T.  Cb.  L. 
ed.  250;  Yanderkemp  Y.Sfieiton,  11  Paige,  28, 
8  N.  T.  Ch.  L.  ed.  45;  Qroter  v.  ThatStur,  4 
On?,  526;  Ejxial  t.  ff^im&iU,  1  Allen,  240; 
Baier  T.  ffaietAem,  tupra:  Polt  t.  Bej/noCdt, 
SI  Hd.  106;  ^'(Autn  v.  Chnnin,  IT  Ohio  St 


Helm,  Oh.  J.,  delivered  Ibe  opinion  of  the 
«Ourt: 

These  appeals  are  couideTed  together,  tithe 
▼lew  of  the  court,  hereafter  ezpresoed.  i(  de- 
cUve  of  both.  It  is  unnecessary  to  ciiticallj 
analyze  the  pleadloKS.  The  answer  contains 
BiaDT  supposed  denials,  and  It  also  sets  up  sup- 
posed afflrmadTe  defenses.  Bnt  we  sbaJl  ad- 
dress ourselves  to  the  question  whether  or  not 
the  fads  that  appear  In  the  pleadings  without 
«otitTadfcilon  warranted  the  aecree  rendered  by 
the  court  below.  If  we  shall  dUcorar  that  the 
decree  was  proper  under  the  pleadings  as  they 
•tood  at  the  time  It  was  rendered,  no  error  was 
committed  by  the  court  in  its  ruling  upon  the 
demnrrer  to  (be  second  defense. 

Though  the  mortgage  originally  described 
«ight  lots,  the  sale  to  a  third  party  in  satlsfac- 
tloD  of  a  prior  trust  deed  entirely  devested  of 
ita  value  the  mortgagees'  lien  upon  the  four 
lots  sold;  and  their  security  was  narrowed  to 
the  remaining  tour  lot*,  wliich  alODe  are  the 
■ubject  ol  the  present  controversy.  Appellant 
relies  upon  the  doctrine  of  equitable  estoppel. 

I.,  an  estoppel  creatod  by  Uie  conduct  of  ap- 

ileea.  His  poslllon  Is  that  appellees,  by  levy- 
— ig  execution  upoc  aod  selliog  the  mortgaged 
lots,  waived  their  riehta  to  enforce  the  mo^^ 
gage  lien  as  against  him  or  bis  vendor;  but  be 
€ll«a  no  case  that  recognizes  such  waiver  or 
«stoppel  under  circumstances  similar  to  those 
before  us.    By  statute  iu  this  Slate,  the ' 
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lerled  bfa  execution  upon  the  premises  In  ques- 
tion, and  have  sold  the  same,  to  satisfy  bla 
Judgment.  The  mortnge  lien  would  not,  in 
such  case,  have  been  devested,  and  the  put- 


the  mortgagor.  We  know  of  no  reason  whr 
the  mortgagee  has  not  the  same  rights  in  thU 
reepect  as  other  creditors.     Suppose  his  mort- 

ege  debt  is  not  due.  The  mere  fact  that  be 
ppens  to  have  a  prior  lien,  given  to  secure  a 
different  debt  which  has  not  yet  matured, 
would  not,  either  iijmn  principle  or  authority, 
prevent  his  proceeding  In  the  premises  as  any 
other  Judgment  creditor.  The  mortgagee  must 
not  make  a  fraudulent  use  of  his  superior  lien, 
secrete  lis  existence,  or  otherwise  mislead 
others  to  their  dissdvanlage;  but  the  mere  iso- 
lated fact  that  he,  instead  of  another,  subjects 
bis  mortgagor's  remaining  interest  to  judicial 
sale  in  satisfaction  of  an  independent  dent,  does 
not  of  Itself  work  the  estoppel  contended  for. 
The  ads  of  appellees  do  not  constitute  a  fraud 
In  law;  and  we  scan  the  record  before  us  in 
vain  for  such  indicia  of  fraud  In  fact  as  will 
sustain  appellant's  contention.  Appellees  do 
not  appear  to  have  done  anything,  either  by 
word  or  ad,  or  by  omission  to  apeak  or  act, 
tending  to  mislead  or  deceive  appellant.  Tbeir 
mortsage  was  regular  in  form.  It  correcUr 
described  the  property,  and  was  duly  recorded. 
Thus  all  parties  were  visited  with  construcUvo 
notice  of  its  existence,  and  the  lien  created 
thereby.  It  was  not  released  of  record,  and 
nothing  was  said  or  done  by  appellees  to  fairly 
justify  an  inference  that  Uie  mortga^^  notes 
bad  been  paid.  On  the  contratr.  the  com- 
plaint avers  that  appellant  bsd  notice,  when  he 
f)urchased,  that  the  foreclosure  suit  was  pend- 
ng.  The  denial  that  bis  vendor,  Bentley,  bad 
'■legal  notice"  thereof,  "so  aa  in  any  way  to 
affect  ...  the  title  derived,"  etc.,  was  no  do- 
nial,  even  as  to  Bentley.  We  fall  to  discover 
in  these  traneactions  Ibe  essential  elements  of 
an  equitable  estoppel.  DcQnioK  such  el  erne  nta, 
see  Bigelow,  Estop.  2d  ed.  4S7;  2  Pom.  Bq. 
Jur.  §805;  Oriffltk  v.  Wfight,  8  Colo.  248. 

TliejudgmtnU  cf  tlt4  court  leioa  in  both  coSM 
an  infflnnad. 


FLORIDA  SDPREHB  C0I7RT. 


t  SIHUONS  et  ai.,  AppU., 
L.  W.  SPRATT. 


(... 


■*!.  A  win  wUah  provldea  that  th«  rMd- 
dn«  of  the  testator's  eat«te  shttU  be 
•quaJly  divldml  between  his  cbtldren,  but 
dkeola  whan  tJie  division  Is  mads  one  of  Uw 
oblldren,  "»minj  bar.  atiall  bave  ber  stian  set  off 
to  hei  In  other  kind  of  jnofettj  than  slaves,  does 
It  TSit  the  I^ial  tide  of  the  residue  of  hli  resl 


M  by  Kunr,  Ch  /. 


I.   WItsr*  a  derlsa*)  who  t*  » t«iuuit  la  . 

eomm  on  with  otlMr  devisee*,  dies  leaving  a  will 
b7  whioh  he  devlsei  bla  estate  to  bla  nleoe,tbs 
lexal  title  to  bis  undlvldad  Interest  In  the  land 
devised  lo  him  psases  under  bla  wilj  to  the  nlee*. 
I.  AlthoiighMilnntmiiiMrt«z«eDt«dbr 


apart.  diatxlbuW  ud  ooQvey  u 
D.  W.  H.,  deosMed."  one  of  the  devisees  of  the 
teatator.  lands  desorllied  therein,  does  not  oonvegr 
the  laital  title  of  the  land  to  the  nieoe  of  D.  W.  H., 
ret  the  purpoeeshown  by  this  deed  (oonsldered  In 
connectdon  with  the  will  o(  the  oriKlnal  testator, 
and  that  of  D.  W.  H..  devUng'  bla  Intertst  In  the 
laud  to  bla  nteoe,  and  prooeedlnga  InsUtutsd  In 
the  probate  oourt  br  the  ezeoutors  for  the  par- 
tition of  the  land.  In  whloh  prooeedlnga  the  Bd> 
of  IX  T.  B. 


Fl-OBIDA  SUFBEMB   CODKT, 


JiTLT, 


koted  for  htaatato,  bMdliig  ta  oerteln  lard*  for 
It  under  a  ■ntem  of  Uddins  or  fo-oalled  mlea, 
•dopted  toctaoertalnliis  tiMTalm  ^  the  luids. 
ftU  of  whleh  Inttnimeob  and  prooeedlngt  oon- 
neot  (faemadra).  li  to  wt  apart  tto  ludi  de- 
BCflbed  In  It  aa  the  aeparate  abaM  wMoh  atae,  aa 
the  perion  entitled  to  bold  under  D.  W,  H^ahould 
take  Id  wreraltr. 

4.  Whar*  ft  dead,  InafflBctnAl  to  eonvor 
»  le^ml  titla.  baa  been  Bzaented  hj 
•xeentor*!  aiid,irheD  oonddered  In  conuectkni 
li  sodpiooeediDis,  It  jhovB 
~  ~  la  <tf  tbe  tettator 
u  tbe  ihMe  whloh 

jtottlMdeoeHed 

mot  tbetCBtMor  ahonld  tskobieeveralty,  and 
after tho  lapsed  a)>out etoren yckn  fiwpenon 
M  eotltled.  the  nieoe  wnd  deviaee  Dt  the  aon, 
nortgagti  pMt  of  tlMlandliiQlaaed  In  the  deed, 
berhuiband  )olDln«lntbeniortc«se,andaiibae- 
quentlr  the  mortfisa  k  foreolcaed  aiMI  tba  land 
•old,  a  lestdmate  deduction  to  be  diawn  tnaa 
tbe  ezeoutioii  of  tiiemortKa«elatbeBOoeptanM 
and  ratUlcatlon  br  the  nieoe  of  the  partition  In- 
tended by  the  ^voeedlnga;  andlntheataaenoeot 
aii7*l>oirliiKtotheaoDifar7,ltla  to  beaaaumad 
ttiat  ahe  relied  on  the  paitittoD  forbcril^t  to 
nortnce  the  land  In  aevenUty. 

V.  AstnncertotheoeaunonUtleaui- 
BOt  qoesUoB  tba  ricbtftilBeM  of  tbe  es- 
tHaatrm  poMesalon  of  one  tenant  In 


ji  Botnal  partmoQ,  auch 
>  IneffQlarl^  or  InTalidl^  of  Cbe 
partition  praoeedlngi a defenae  toaieooverrby 
the  party  to  whom  tba  ezolualTe  poiaeaaion  of 
tlieland  iDqueaUoobaabeentlTen.  Uthelegal 
title  to  the  entm  part  avlgned  in  aeveraltr  did 
not  paaB,bb  tltla  to  tba  extent  <tf  hie  undivided 
tDtareatlaanfflolent  to  maintain  or  a«Mrt  hi*  ez- 
<dualTe  poaMMlOD  to  the  whole  land  AMltDed  him, 
or  any  part  thereof. 

6.  Where  tbare  baa  been  an  actnal  pais 
tttioB  of  land  amon^  tenaata  la  oom- 
■MMi,  and  one  of  them  oonveya  by  metea  aod 
bounds  «  part  of  that  awl^ed  to  turn  IQ  aevonUty, 
tba  gtaotea  haa,  aa  to  the  part  ao  oonreyed,  Uie 
wme  ilghta  agalnat  a  atranger  to  the  oommon 
title  aa  bit  gtaotor  had.  ThooBhthedeedihauld 
^ova  void  ai  to  other  oo-tEoanta,  It  la 
ajMlnat  tba  b^  ' 
moDtlUa. 

9.  A  bUlef 
denoe  of  a 
tualotttaai 

admlHlble  to  prova  of  Itaelf  what  hla  teatlmonT 
«n  that  trial  waa 

S.  Wbare  tbora  la  error  wtaiob  cannot 
be  aaid  to  be  wltboat  lq}nrr>  M  tt  oaanot 
ba  where  teatlmooy  oontrlbutlnK  to  the  wel«bt 
of  erldenoe  on  a  point  ai  lo  whloh  tliere  la  eon- 
fltot  of  teetlmoiiy  haa  been  erroneoualyadnitttad. 


APPEAIi  bj  derendaiits  tiom  a  fadgment  of 
tbe  Circuit  Court  for  Duval  Countj  In 
fkTor  of  plaintiff  in  an  actioD  brought  to  re- 
eoTer  poagenion  of  ceilain  real  ertatai    £t- 

tWTMd. 

Tbe  caw  cnffldentlj  appeara  In  tbe  opinion. 

Mr.  Oeorge  Wheaton  Deans  for  ap- 
pellaata. 

Jfawn.  W.  Ooekrell  *  Son  for  appellee. 
9L.&A. 


Oh,  J, ,  dellveied  the  opiidoii  of  tho- 
conrt: 

On  the  tormer  appeal  In  thia  caae  CM  Pik 
496)  It  was  held  that  If  the  Inlended  grantee  in 
a  deed  Is  not  named  be  abould  be  BBcertaioed 
bv  description  so  as  to  dlstinralsh  him  fronk 
all  other  persoDB,  and  that  a  oeed  pnrportinr 
to  set  apart,  diBtributa  and  conyer  a  described 
lot  of  land  "to  the  estate  of  Daniel  W.  Hart,* 
be  being  dead,  does  not  pass  the  legal  title  t» 
bis  nieee,  bis  devisee  entitled  to  his  eatate. 

The  remaining  question,  therefore,  as  to  title 
■hown  la,  aajs  the  opinion,  p.  COO,  whether 
^ntift,  Spratt,  proved  title  in  Daniel  W. 
Bart,  becauae,  if  so,  the  testimony  of  Caulk 
moet  be  held  to  Identifj  the  land  in  queation 
aa  being  devised  bj  Daniel  W,  Hart  to  Lnla 
Dealing,  whose  inlereat  passed  to  Bpratt  under 
the  forecloeure  sale;  and  hence  tbe  question  la, 
whether  D.  W.  Hart  or  hts  devisee  took  such 
an  eatate  under  what  is  here  called  the  deed  of 
distribution  of  the  executon  of  Isaiah  D.  Hart 
as  can  suslniu  an  action  of  ejectment  And 
again,  after  siatiog  the  recitals  of  tbe'deed,  it  ia 
aaid  (p.  604):  ."The  question  is,  Does  a  deed  of 
conveyance  bv  tbe  executors  of  I.  D.  Hart 
(who,  under  hie  will  and  an  order  of  the  court, 
are  authorized  to  distribute  I.  D.  Hart's  estate), 
conveying  and  setting  apart  this  lot  to  the  e» 
tote  of  Daniel  W.  Hart,  veat  such  title  in  the 
devisee  of  Daniel  W.  Hart,  who  alone  under 
tbe  terms  of  bis  wHl  oonM  acquire  it,  aa  would 
enable  such  devisee  to  maintain  ejectment  f 
It  is  insisted  that  theee  terms  passed  no  estate; 
that  the  legal  title  here  is  still  la  tba  eieculon 
of  I.  D.  Hart,  if  it  was  there  before  Ihb  deed." 

In  response  to  these  questions  It  Is  obserred 
(pp.  S04, 60S)  that  the  description  of  tbe  grantee 
as  "the  estote  of  Daniel  W.  Hart"  in  the  deed 
la  too  vague  and  uncertain  to  constitute  a  com- 
petent grantee  at  law;  that  there  is  no  grantee 
b^  name  or  otherwise;  and  tbat  tbe  conrt  waa 
without  tbe  moat  remote  reference  to  the  will 


the  grantee  tn  the  deed  from  the  e 
I.  D.  Hart;  and  that  the  wilt  of  I.  D.  Hart  vras 
not  In  evidence  to  identify  bis  legatees  or  dev- 
isees; tbat  the  grant  was  to  an  ^tate,  without 
definition  of  thTs  expression,  and  that  the  ex- 
ecutors (meaning,  of  coiuae,  those  of  I.  D. 
Hart)  connect  nothing  with  the  description,  br 
waj  of  reference,  to  enable  tdentifjlng  evl- 
denoe  to  come  In;  tbat  it  cannot  ba  said  that 
the  word  "  estate"  refeia  to  tbe  devisee  under 
D.  W.  Hart's  will,  and  for  the  teasoo  that  there 
Is  nothing  to  conned  the  deed  and  the  vHI,  a* 
there  WM  in  WOb  v.  J3ea.  68  U.  S.  17  How. 
679  [16  L.  ed.  87],  where  tbe  deed  was  to  the 
"  legatees  and  devisees  of  tbe  late  Anthony 
Bledsoe;"  and  it  was  concluded  tbat  Spratt 
had  acquired  no  legal  title  under  hla  mortgage 
purchase  "for  want  of  legal  title  in  the  mort- 
gagor," Mrs,  Dearing. 

Thia  conrt  had  bMon  It  when  it  made  tbe 
ahoTC  decision  the  "deed  erf  distribution  of 
the  executors  of  I.  D.  Hart "  of  Jnne  1«,  1860^ 
and  the  will  of  Daniel  W.  Hart,  executed  Au- 
gust 16, 1866,  and  admitted  to  probate  on  the. 
16th  day  of  the  following  December,  b^  which 
he  devised  his  property  b>  bis  niece,  tluo  2Un. 
Luia  Spear,  and  requested  his  executon  to  ad 
as  trusteea  of  the  same  and  heap  It  in  thdrpo^- 


BiMvom  T.  Bpkatt. 


.  ta 


■alMeqiient  trial  In  th«  circalt  court  the  pMn- 
tiff,  Bpralt,  introdnced.  In  addition  to  these  1d- 
stnimenti,  (be  wUl  of  iBalah  D.  Hart,  and  the 
proceedings  Id  tba  probata  court  upon  vblch 
the  deed  of  tail  executor*  purporU  to  be 
founded. 

The  will  of  IiaUh  D.  Hart  wai  executed 
Marcb  30, 1861,  and  admitted  to  probate  the 
STlh  day  of  the  folloirinff  September,  and  after 
maUnc  spedil  bequests  ana  devisee,  proTides 
hj  Its  nintb  Item  m  fdlowi:  "All  the  remain- 
der of  my  eatale  to  be  equally  divided  between 
my  cbUdreu  Oadan,  lAura,  Daniel,  Julia  and 
Uary,  exc^t  such  m  I  bave  almdy  given  and 
bequeathed  In  ttals  my  last  will  and  testament, 
or  any  that  I  may  hereafter  by  codldl  or  ood- 
IcUb  made  by  me," 

By  a  codldl  made  on  tbe  tenth  of  April, 
1661,  he  directs  that  bis  daughter  Laura  have 
ber  share  of  the  estate,  whenilt  it  divided,  set 
off  to  ber  In  other  Und  of  property  than  stavee. 
Tbe  tenth  Item  dlrecia  that  bis  estate  be  settled 
op  as  soon  as  It  can  be  done  without  loss  or 
Mcriflce  of  propertT,  and  without  law  If  poni 
bl&  "Anything  tbat  my  eiecutors  cannot 
•ettle,  leave  it  to  arUtrallon,  without  tbe  inter- 
ference of  clerks,  sheriffs,  lawyers  or  mar- 
abala.  .  .  ." 

Tbe  proltate  court  proceeding),  upon  which 
tbe  ''  deed  of  distrfbntion"  is  founded,  are  In 
substance  as  follows;  Tbe  executors  of  I.  D. 
fiart  died  a  petition  on  the  16th  day  of  No- 
vember, 186S,  sbowlnK.  among  other  things, 
some  indebtednesi  of  the  testator  and  alleging 
tbat  there  was  a  larfte  number  of  vacant  toirn 
lota  In  tbe  City  of  Jacksonville,  for  which 
there  wss  great  demsnd,  and  that  by  a  sale  of 
tbese  lot*  money  could  be  raised  to  meet  all  the 
liabilitlea  of  the  estate,  and  tbe  balance  be  more 
equitablv  distributed  amongst  the  legatee*  by 
tbeir  bidding  for  tbdr  Tetpectlve  shares  than 
t^  any  other  method  of  distribution,  and  that 
K  large  part  of  tbe  real  eatste  belonn,  under 
tbe  will,  to  three  minors  to  be  distributed  to 
tbem,  and  praying  an  order  of  sale.  Thejudn 
of  probate  being  absent  from  the  county,  the 
derk  of  the  cfrcult  court,  acting  under  the 
Btatuteof  January  e,  1848,  chapter  IM,  made 
KB  order  on  tbe  day  the  pelilion  was  filed,  re- 
citing that  tbirtydays*  notice  of  the  SEmllcatlon 
had  been  given  in  a  newspspei  pnbltsbed  In 
tbe  dty,  and  adjudging  Ui^  the  executors 
•hould  sell  the  real  estate  mentioned  In  the  pe- 
tition. On  the  IBth  day  of  January,  ie«,  tbe 
execalon  filed  a  report  to  tbe  effect  tbat,  after 
advertising  the  sale  of  the  lands  for  thirty  days 
In  a  newspaper  pubHahed  Id  tbe  d^,  they  pro- 
fleeded  on  tbe  flrst  Tuesday  in  tbe  said  month 
to  adl  tbe  same;  tbat  Laura  Farrei  waa  one  of 
tbe  legatees  and  a  resident  d  Booth  Carolina, 
and  med,  m  Umt  were  Informed  and  beHeve, 
four  days  after  Uie  death  of  the  testato^  leav- 
ing two  minor  children,  George  and  Latua, 
ruidlog  with  tbetr  father  In  tbat  Bute.  That 
tbe  father  was  not  preeeot  at  tbe  sale,  and  tbat 
theonly  way  tn  wifloh  tbe  interests  of  the  chil- 
dno  wen  wpreaented  wa*  tbat  Halitead  EL 
Hoeg,  tbe  mayor  of  Jacksonville,  a  man  as  well 
Informed  as  to  the  value  of  town  lots  there  as 
anv  other  man,  and  one  Hardy  W.  Rillllps,  an 
old  ddcen,  alio  well  quallfled,  tmdertoolE  at 
tL.RA. 


the  request  of  the  executors,  to  repreeent  Um 
interest  of  the  cbUdren  at  the  sale,  and  that 
they  bid  off  for  them  certain  lots.  The  report 
also  represeats  that  Daniel  W.  Hart  died  in 
September,  1860,  and  that  Vrilllam  Caulk,  ad< 
minlstrstor  with  the  will  annexed,  bid  oft  for 
hU  estate  certain  lots,  and  tbat  William  Oaolk, 
the  husband  of  Julia,  bid  off  for  her  eertain 
lots,  snd  for  himself  certain  other  lot*.  Iliat 
lot*  were  porcbased  1^  different  per> 

_>nd   further   tbat   the   executors    bid 

off  i       "  .     -  _ 


.  .  _  _  _ .  make  distribu- 
tion''of  tbe  land  "so  bldoflatsaid  ssle  by 
said  legstees,  and  by  representatives  of  lega- 
tees, and  by  representatives  of  heln  and  ea- 
tates  of  legatees,  amongst  said  legatees  and 
heirs  and  legal  representatives  of  deceased  leg^ 
atees.  acconung  to  the  values  ascertained  at  ana 
by  laid  auction  sale,  bavins  due  regard  to  Ota 
equal  dlatrlbutioD  thereof  contemplated  and 
required  by  the  last  will  and  testunent  of  L 
D.  HBrt,''aad  to  oonvty  to  other  purchaaen 
the  land  bid  off  by  them  npon  payment  of  tha 
purchase  money. 
On  the  18th  of  Jannsty  an  order  w '~ 


hv  the  ludee  of  Nobate,  ArlstidesDoKgetl,  tot 
the  faithful  application  of  the  mon^s  ariitnc 
from  the  sales,  in  tbe  payment  of  all  debta  of 
the  estate,  and  "  tbat  Uie  executors  make  dis- 
tribution among  Uie  legatees  and  others  enti- 
tled under  the  will,  etc.,  of  tbe  lands  bid  off  at 
said  Bale  by  the  legatees  and  by  repreaentativoa 
of  legatees  and  liy  represenlallve*  of  heirs, ■* 
and  "convey  to  other  persona  the  lands  pur- 
chased by  them." 

Tbe  ''deed  of  distribution,'*  after  redttng 
the  above  order  of  November,  1B6S,  as  one 
made  to  sell  the  vacant  town  lots  for  tbe  pnr- 
poee  of  paying  the  debts  of  the  decesaed  and 
distribntiDg  tlie  estate  mote  equally  among  tha 
legatees  mentioned  in  tbe  last  will  and  testa- 
ment, and  the  report  of  sale,  and  the  order  of 
tbe  judge  of  probate  therein,  reads  thus: 
"  Now,  know  ye,  that  we,  OssIsd  B.  Hart  and 
Oziss  Buddlngton,  executors  of  the  last  wfil 
and  testament  of  said  Isaiah  D,  Hart,  de- 
ceased, by  virtue  of  said  last  wfll  and  teata- 
ment,  and  of  said  order  and  decree  of  said  court 
of  probata,  do  hereby  set  spart,  dletritnito  and 
convey  unto  the  estate  of  IJanlel  W.  Hart,  de- 
one  of  said  legatees,  the  fol> 


convev  u' 
ceased,  w 


report^  by  the  executors  to  have  been  Ud  off 
by  Caulk,  administrator,  for  tbe  estate  *a  above 
set  oat,  a*  well  a*  aome  of  those  reported  to 
have  been  Ud  off  l^  tbe  executors,  the  lot  in 
coDtrovern,  lot  Ho.  3  of  block  lU  being  in- 
dndcd,  as  in  Ux%  was  tbf  entire  block,  in  tha 
former  class. 

In  view  of  the  new  features  Introduced  ioU> 
tbe  caae  dnce  tin  former  decision  of  this  court, 
it  is  not  necessary  to  say  anything  about  tbe 
Incapad^  of  tbe  so-called  deed  of  distribntioa 
to  convey  a  legal  title  to  Hra.  Deariug. 

Tbe  legal  title  to  the  land  In  oontrorersy  Is 
shown  to  have  beeo  In  Isaiah  D.  Hart  at  the 
time  of  tbe  execution  of  bi«  will,  and  does  not 
appear  to  have  been  parted  vitb  tiy  bim  prior 


«« 


FLOSHU  aUFRBUB  CODST. 


to  hU  deatb.  Hla  wfll  dbposed  of  tbe  residue 
«f  hla  estate,  of  nhldi  the  land  in  qaestioD 
wasa  port,  in  Ihe  maniier  indicated  above.  It 
Is  said  in  tbe  opinion  in  the  former  case,  M  la 
shown  above,  that  the  legal  title  Is  stili  in  tbe 
eiecuton  of  I.  D.  Hart,  if  It  was  there  before 
tbe  deed  of  distributiDii.  Whether  itwoaever 
in  them  is  lo  be  ansnered  bj  tbe  vill  of  I.  D. 
Hart,  irbich  was  cot  before  tbe  court  in  the 
former  CB86,  sad  the  law  applicable  thereto. 
Had  be  died  iutestate  as  to  tois  land  tbe  legal 
lltle  would  bave  descended  to  bis  heirs,  but  be 
died  testate  as  to  it.  The  law  Is  tbac  tbe  legal 
title  does  not  pass  by  the  will  to  the  executor 
unless  there  are  express  words  to  that  effect,  or 
such  title  is  easenlial  to  the  performance  of  the 
trust  Imposed  on  him.  8  Redfleld,  Wills,  p. 
187.  iu>U  r. 

In  WUlIauis  on  Executors,  p.  72S,6tb  ed.. 
It  is  said  that  a  devise  of  land  to  executors  to 
sell  passes  tbe  interest  In  it,  but  a  devise  that 
executors  shall  sell  the  land,  or  that  laud  shall 
be  sold  by  the  executors,  gives  them  but  a 
power;  and  In  a  note  on  the  same  page  we  flod 
that  authority  to  executors  in  a  certain  coQ- 
tingencv  to  sell  real  estate  and  divide  the  -pro- 
ceeds among  certain  persons  does  not  vest  the 
estate  In  the  executors,  but  simply  confers  on 
them  a  power,  sod  (he  estate  passes  at  oiice  to 
the  heir  if  not  devised,  or  to  the  devisee  If  de- 
vised, subject  only  to  the  execution  of  the 
power.  Jfank  v.  Whteltr,  2  Edw.  Ch.  156,  S  N. 
V.  Cb.  L.  ed.  849;  Herbert  v.  SmilA,  I  H.  J. 
Eq.  141;  De^nejf  v.  Mannirig,  S  Ohio,  821; 
Martin  v.  Martin,  48  Barb.  ITS;  Vernon  v. 
Vernon,  68  N.  Y.  861;  Dunn  v.  Keding,  2  Dov. 
L.  283;  HaOctU  v.  Houu,  8  Brev.  242;  Dot  v. 
Shatter,  8  Ad.  *  KL  «Wi  Bos  v.  Soir^as,  6 
Ad.  &  El.  206. 

The  Pennsylvania  decisions  to  the  contrary 
are  the  remit  of  a  statute  enacted  In  1793  pro- 
viding that  where  a  naked  power  to  sell  is  giv- 
en lo  an  eieculoT  he  should  have  tbe  same  in- 
terest in  tbe  land  as  if  It  was  devised  to  him  to 
be  sold.  AUitonT.  Wa»m,  18  Serg.  &  R.  880; 
Uorroa  v.  Breniier,  i  Bawle,  ISl;  Bannab  v. 
auanter,  8  Watts  &  8.  828. 

Tbe  eSect  of  the  devise  made  by  the  above 
Item  of  Isaisb  D.Hart's  will  was  lo  vest  the 
title  of  tbe  real  estate  In  his  children  as  tenants 
in  common  tiDtil  there  should  be  a  partition, 
and  this  Is  so,  independently  of  our  StattUe, 
g  11.  p.  41  (HcClellan's  Dig.),  abolishing  sur- 
vivorsnlp  in  joint  tenancies.  Freeman,  Co- 
tenancy and  Partition,  g  26;  HeatJu  r,  Heatht, 
a  Atk.  121;  Sfevxirl  v.  Qametl,  8  Blm.  898; 
BriKot  V.  McQee,  2  J.  J.  Harsh.  870;  Emenon 
V.  Cutler,  14 Pick.  114;  Vtnnv.  Oatkin,  Cowp. 
867;  Alorl^  v.  Bird,  8  Vea.  Jr.  680;  Qoodman 
V.  Winter.  64  Ala.  410. 

Daniel  W.  Hart,  one  of  the  devisees,  died 
more  than  four  years  subsequently  to  his 
father,  Isaiah,  leaving  the  will  by  which  he 
devised  bis  estate  to  bis  niece.  There  Is  noth- 
ing In  this  will  to  raise  a  doubt  that  it  trans- 
tared  to  her  the  interest, with  the  title  thereto, 
which  he  had  In  his  father's  estate.  Tbe  re- 
quest that  bis  "executors  act  as  trustees  of  the 
properly,  and  keep  It  in  thair  possession  untU 
ahe  Becomes  of  age,  and  then  deliver  It  to  bcr 
personaliy."  has  no  effect  uponUie  tranter  of 
tbe  title  to  her. 

It  Is  evident  that  one  pnipoM  of  the  probate 
«  L.  R.  A. 


proceedings  was  to  distribute  tbe  real  estata 
among  the  surviving  devisees  and  those  en- 
titled to  the  Interests  of  the  devisees  who  had 
died  since  the  testator,  and  that  the  public  sale 
was  adopted  as  a  mode  of  ascertaining  the 
value  of  the  lands  to  the  end  that  they  uiould 
be  "equally  divided"  at  oontemplated  by  tbe 
will.  The  language  of  tbe  order  of  the  court 
does  not  seem  to  have  contemplated  a  convey- 
ance of  land  to  anyone  except  such  purchaaera 
as  were  strangers  to  the  estate,  but  only  a  dis- 
tribution or  equal  division  of  the  land  under  tba 
will,  or  an  ascertainment  of  the  share  or  portion 
that  each  devisee,  w  hia  or  her  representative, 
or  representativea,  should  hold  in  severalty,  and 
a  setting  apart  of  tbe  same  to  them,  and  that 
no  technical  conveyance  was  neceBsary,  but 
that  upon  each  share  being  identified  and  the 
division  actually  consummated,  tbe  legal  title 
thereto  in  severaltv  would  vest  In  a  living 
devisee  by  virtue  of  tbe  devise,  and  in  the  heirs 
OT  devisees  of  those  deceased  by  or  through 
such  original  devise,  and  the  law  of  descents,  or 
iLe  former  and  the  will  of  a  deceased  devisee, 
Goodman  v.  Winter,  64  Ala.  425,  428. 

In  view  of  tbe  fact  thai  tbe  will  of  I.  D.  Hart 
shows  that  D.W.  Hart  was  a  child  and  devisee, 
and  that  in  the  probate  sale  proceedings  Wil- 
liam Caulk,  the adminisirator  cum  iafamenio 
annf3x>  at  Daniel  W.  Hart,  represented  the  lat- 
ter'aestatein  the  manner  indicated  in  the  report 
of  tbe  sale,  oil  of  which  instruments,  and  pro- 
ceedings, and  tbe  deed  of  distribution,  con- 
nect themselves,  it  is  clear  that  the  purpose 
of  tbe  deed,  considered  with  reference  lo  tbe 
Other  proceedioge,  was  to  aet  apart  tbe  lands 
described  in  it  as  the  separate  share  wbicb 
the  person  or  persons  entitled  to  hold  under 
Daniel  W.  Hart  should  take  in  ieveralty.  The 
foreclosure  proceedings  contained  in  tbe  rec- 
ord further  show  that  about  eleven  years 
after  the  date  of  tbe  deed  of  distribution,  the 
devisee  of  Daniel  W.  Hart,  and  ber  husband, 
Mr.  Dearing,  mortgaged  the  lot  lo  question 
and  nineteen  other  lots,  with  parts  of  two 
lots,  covered  by  the  deed  of  distribution,  and 
that,  upon  the  maturity  of  the  Indebtedness 
secured  thereby,  the  mortgage  was  foreclosed 
and  the  mortgaged  properly  sold  lo  appellee, 
tbe  master's  deed  to  him  bearing  date  January 
16,  1679.  A  legitimate  inference  to  be  drawn 
from  tbe  execution  of  this  mortgage  Is  the  ac- 
ceptance and  ratification  by  Mrs.  Dearing  of 
thepartition  intended  for  the  proceedinea. 

Whether  or  not  tbe  partition  proceedings 
were  originally  legal  as  asainst  an  attack  by 
either  of  the  parties  beneficially  Interesied 
therein,  or  whether  or  not  a  formal  deed  of 
conveyance  was  essential  to  veat  title  lo  tbe 
lands  in  severally  in  the  devisees  of  I.  D.  Hart 
or  Che  heirs  or  a  devisee  of  those  deceased,  and 
what  effect  the  lapse  of  time  may  have  had 
npon  any  original  right  to  assail  the  distribu- 
tion, arequeslioDS  we  need  not  answer.  An 
entirely legitimsle Inference, from  thepartition 
proceedings  and  tbe  mortgage,  end  Uie  fore- 
closure proceedings,  Is  that  Mrs.  Denring  rsll- 
fledand  accepted  tbe  parlitlon.  In  the  absence 
of  any  showing  to  the  contrary  it  must  be  as- 
sumed that  she  relied  on  this  paniiioa  for  her 
right  to  mortgage  the  land  in  severalty.  Pos- 
session under  these  partition  proceedings  held 
by  Caulk,  as  administrator  of  Daniel  W.  Hart. 
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or  otherwise,  for  ber.  was  In  fact  poriessIoD  In 
seTeralt;,  and,  in  Tiew  of  tbe  ratlflcatiou  abonn 
by  the  mortgage,  muat  be  regarded  as  held  for 
her  beneSt.  bucli  excluaire  possession  aa 
against  olber  devisees  cannot  be  assailed  bj  a 
atraoger.  As  against  a  stranger,  a  teaant  In 
common  or  Joint  tenanl  is  entitled  to  the  poa 
session  ot  the  entire  Joint  premises  or  an;  part 
of  them.  Freeman,  Co-tenancy  and  Partition, 
m  S43,  844;  SaNtuon  t.  BoderU,  81  Conn.  145; 
SAaron  v.  Davidim,  4  Nev.  416;  Bibbard  v. 
Foibir,  S4  Vt.  642;  Stark  v.  Barriti.  18  Cal.  861 ; 
louehard  y.  Grow,  80  Cal.  150;  Hnrt  v.  ffofert- 
*m,  21  Cal.  846;  Bow  v.  Bacigailu^,  Id.  688; 
SfaM  T.  Star/neeat/i^,  6  Da?,  267;  Bulk  t. 
Bradles.  4  Bar,  398;  Bardt/  v.  Johmon,  68  U. 
S.  1  Wall.  871  [17  L.  ed-  602], 

Where  there  has  been  an  actual  partfclon, 
though  b7  parol,  it  muat  neceaaarllj-  follow, 
from  the  above  principle,  that  a  stranger  to 
common  title  cannot  make  the  Irre^larity  n_ 
invallditf  of  such  partition  proceedings  a  de- 
fense to  a  recover;  by  the  party  to  whom  the 
«zc]nsive  poasesaion  oF  the  land  In  question 
faaa  been  given  by  such  proceedings.  Thfa 
view  is  stren^ened  by  tbe  diapoaition  of  the 
courts  to  maintain  actual  partition  as  between 
the  parties,  even  vhere sncbpartltloDS  are  held 
to  be  within  the  Statute  of  Frauds.  FTederick 
V.  Pyedtriek,  Bl  W,  Va,  698;  Smnemorev. 
Kennemort,  26  B.  C.  2Cli  Moort  v.  Eerr.  40 
Ind.  468;  Brvoe  v.  Otgood,  118  Ind.  860,  12 
West.  Rep.  195;  Wright  v.  Janet,  108  Ind.  17, 
3  West,  Rep.  290;  f^epard  v.  BiTtkt,  78  HI.  188; 
BraiM  f.  Schojield,  S  W.  T.  209;  Baker  v. 
Prewitt,  64  Ala.  BSl;  Tarborovgh  v.  Arunt, 
66  Ala.  526;  John  v.  Sabatlu.  69  Me.  478;  Nate 
T.  Smith,  65  Mo.  590;  Baten  v.  Bametl,  GO  Mo. 
506. 

If  the  legal  title  to  tbe  entire  part  assigned 
In  severalty  did  not  pass,  lie  atltl  has  his  legal 
title  to  the  extent  or  his  undivided  interest 
(Tomlin  v.  Bilyard,  48  Dl.  300;  BuKtU  v.  Otd- 
lagher.  28  Wis.  678);  and  this  title  la  surely  suf- 
flcient  to  maintain  or  assert  bla  exclusive  pos- 
session to  tbe  whole  land  assigned  bim.  or  any 
pen  of  it.  aa  against  a  stranger;  and  where 
there  has  been  a  conveyance  ofa  part  of  such 
lands  by  metes  and  bounds,  or  otlier  like  de- 
scription, tbe  grantee  thereof  baa,  aa  against  a 
■trBDgcr,  the  same  right  as  to  the  part  so  con- 
veyed to  him.  The  fact  that  be  might,  as 
against  tbe  co-lenanU  of  hia  grantor,  not  be 
entitled  to  tbe  land  on  a  new  partition,  U  no 
teaaon  why  he  ahould  not  enforce  and  enjoy 
the  sam«  rights  against  a  stranger  which  h& 
grantor  could  If  there  bad  been  no  conveyance. 
Admitting  the  deed  to  be  void  as  to  other  co- 
tenants,  it  is  yet  good  as  against  the  grantor. 
Botton  P^anklimU  Co.  v.  Condit,  19  NT  J.  Eq. 
401 ;  IhiTican  v.  SyltttUr,  24  Me.  482;  Oihbe  t. 
Bwifl,  12  Cush.  898;  Biehardton  v.  miier,  48 
Hisfl.  811. 

That  a  stranger  to  tbecommon  title  can  have 
any  superior  ngbt  U>  tbe  grantor,  or  lliat  he 
ahould  be  permitted  to  question  an  actual  ex- 
clusive possession  which  does  not  appear  to 
have  been  questioned  by  tbe  other  tenants  in 
Gcmmon,  we  do  not  see  tbe  reason  for.  He  is 
confined  to  a  superior  title  or  one  by  adverse 
pomession,  and  cannot  raise  or  found  a  defense 
upon  questions  affecilnr  no  one  but  tenants  In 
common  u  between  Qiemselvea.  Freeman, 
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Co-tenancy  and  Partition,  §g  200,  204;  Gatei 
T.  Baimcn,  46  Cal.  862;  Wade  v.  Darav.BO  C«L 
876;  Olaaaaxk  v.  Hughe*.  55  Tex.  461. 

n.  In  the  course  of  the  trial  the  court  per- 
mitted plaintiff  to  introduce  as  evidence  the  hill 
of  exceptions  taken  on  tbe  fliat  trial  of  tbe 
cause,  and  purporting  tocontain  the  evidence 
of  Caulk,  mentioned  above,  and  who  bad  died 
since  tbe  first  trial,  to  prove  to  the  Jury  nhat 
Caulk  bad  testified  to  on  the  former  trial.  The 
law,  as  we  find  it,  does  not  justify  this  acdon 
of  the  court.  Notes  of  Ibe  testimony  taken  by 
a  Judge  on  the  trial  are  not  per  te  evidence  to 
ealabllGh  what  was  sworn  to  by  a  deceased 
witness.  They  can  only,  be  resorted  to  aa  a 
memorandum  to  refresbbis  memory  tbe  rame 
aa  in  the  case  of  anr  other  witness.  Milt*  v. 
a  Mara,  4  Blnn.  108;  iWoftrv.  SeAqftr,  93  Ind. 
580;  Ather  v.  MitcheU,  9  Dl.  App,  S85;  PeopU 
V.  Chung  Ah  Cheu,  B7Cal.  567. 

The  evidence  of  a  witness  as  set  forth  In  a 
blU  of  exceptions  is  In  Itself  nothing  more  than 
a  certificate  of  the  trial  Judge  or  a  subsequent 
statement  by  third  parties  without  the  sanction 
of  an  oath,  of  what  the  testimony  was,  and  it 


Ohio  ST.  681;  ItoBwv.  Cirw.MMo.  401,8  li. 
R,  A.  '!%;Jaeeardt.ATiderton,Z'S'!Ao.  96;  Seo- 
tiOe  V.  Bantiibal  A  St.  J.  B.  Co.  94  Mo.  86. 18 
West.  Rep.  07;  Robinton  v.  I^ne,  14  Bmedea  A 
M.  161;  ShotMU  V.  Baviblin,  28  Mlaa.  166; 
Dwyer  V,  Bippeloe,  73  Tex.  620;  Betd  v.  Slate, 
81  Ga.  760;  Qtrpenter  v.  Tucker,  98  N.  C.  816; 
Stem  V.  People.  102  HI.  640;  Mott  y.  Bameag 
93  N.  C.  -162;Pittriiurgh  0.  d  S(,  £.  A  Cb.  v. 
MeGrath,  115  Hi.  172, 1  West  Rep.  648;  Lip*- 
eomh  t.Imm,  16  Neb.  611;  MiteKell  v.  State, 
71  Qa.  128;  State  v.  FiUgerald,  SB  Iowa.  268; 
Hepler  v.  Mount  Carma  Sat.  Savk.  97  Pa.  420; 
CoiUgtm  V.  Lunt,  127  Mass.  854;  2  Phili.  £v.  2d 
ed.  pp.  181,182. 

In  view  of  the  admissibility  ofa  bill  of  ex- 
ceptions in  aid  of  memory  under  tbe  above  au- 
tborilles,  there  can  hardly  be  any  difficulty  In 
proving  by  living  witnesses,  under  oath, 
who  heard  Caulk  testify,  what  his  lestlmony 
was.   Assuming  that  an  affirmative  showing  of 


per  le,  wUl  under  any  clrcumatanoes  render  auch 

S root  admissible,  tbe  fact  la  that  no  suchshow- 
ig  ia  made  by  the  record  before  us,  and  henoe 
nothing  fonher  may  be  uld  on  the  point. 

For  llilierrotthe  judgment  muat  be  reversed, 
as  in  view  ot  tbe  testimony  of  Caulk,  thus  in- 
troduced, both  in  regard  to  possession  under 
the  deed  of  distribution,  and  as  contributing  to 
tbe  weight  of  testimony  against  Bimmonaon  the 
issue  ot  title  In  Robinson  by  adverse  possession, 
upon  which  point  there  Isconflict  of  testimony, 
the  error  cannot  be  said  to  be  one  without  in- 
jury. Smith  V.  Shoemaker,  84  U.  B.  17  WaD, 
680.  639  [31  L.  ed.  717. 719];  Btery  v.  Gray,  73 
U.  S.  S  Waa  796  118  L.  ed.  853];  Motive  v. 
Citizen*  Nat.  Bank  ofPigua.  104 IJ.  8,  625. 630 
[2eL.ed.870,87a];  Bilmer  \.  Bisls.  HO  U.S. 
47.  80[28L.ed.  ea,  esi. 

77ie  judgment  viiU  oe  reteried,  and  the  eau*» 
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APPSAL  by  plaintiffs  from  «  Jai^ment  of 
the  Circuit  Court  for  Calboun  Count;  in 
&Tor  of  defeadaiita  in  an  actlou  brought  to  re- 
cover possesdon  of  certain  real  eaiate.     Be- 

Tlie  laod  to  controTerey  iroe  on  Jannarj  6, 
1880,  owned  and  occupied  by  Winfrey  Bond 
and  hit  family  ae  a  bomestead.  On  tliat  day 
he  and  his  wife  executed  a  deed  of  it  to  C.  A. 
Spragne.  Both  signed  tbe  deed  but  there  was 
no  separate  examiDatioD  and  acknowled|;[meDt 
by  the  wife  a*  required  bv  statute.  TBe  land 
■ubsequently  came  into  the  posaesaion  of  the 
defendaniB  m  this  action. 

In  1884  Bond  died  leaving  plaintlfCs  surrfy- 
log  him  as  bis  heirB-etlaw. 

In  1889  there  was  a  separate  examination  of 
the  wife  and  a  separate  acknowledgment  by  her 
in  tbe  regular  Btatutoiy  form,  that  she  had  ex- 
ecuted the  deed  of  Januaiy  S,  1880,  yoluntarlly 
and  of  ber  own  free  will  and  accord  and  with- 
out fear  or  constraint  on  tbe  part  of  lur  hus- 
band. 

The  case  further  appears  in  the  opinion. 

Mr.  OeoU  Browne,  for  appellants: 

Tbe  deed  of  tbe  husband  to  the  homtatead, 
not  having  been  ai&nowledged  by  the  wife, 
was,  at  tbe  ttma  ol  bis  death,  an  absolute  nul- 
lity. 

Smith  T.  F»m«,  86  Ala.  964. 

There  wai,  at  tbe  time  of  bis  death,  no  ob- 
■tade  to  prevent  the  imTnediate  vesting  of  his 
title  In  his  heirs.  This  rightof  propertv  in  the 
hdn  was  a  vested  right,  wbicb  could  not  be 
defeated  t)y  the  subsequent  acknowledgment  of 
tbe  wife. 

A^ord  V.  Zehtnan.  19  Ala.  626;  StripUn  t. 
Ooeper,  80  Ala.  366. 

'nie  husband's  deed  to  the  homestead  i*  ab' 
•olul«ly  null  and  void,  without  the  separate  ao- 
knowledgment  of  the  wife. 

licQvin  V.  Van  AU.  OS  Ala.  H4;  Eaiio  v. 
A««^U,0SA1a.«l;  AsMfT.fiKmont,  TOAIa. 
SBS;  Soed  v.  AnoeS,  78  Ala.  171. 

This  acknowledgment  is  a  vital  part  of  the 
4laed  itself  and  Its  execution.  Until  thisac- 
taiowledgment  is  made  the  deed  is  whcdly  un- 
executed. 

BaJiumr.  TFiN>d;66Ala.Ma;J(i««-r.Jfan, 
SB  Ala.  a3»-888. 

There  being  no  alienation  of  the  property  by 
the  owner  during  his  life,  it  was  not  In  the 
power  of  Ihe  widow  by  any  act  of  hen  to 
alienate  from  hla  estate,  or  heirs,  the  landa  of 


HoClellMk,  J.,  delivered  the  opinion  of 
the  court; 

The  bill  of  exceptions  as  to  one  point  re- 
served is  in  the  following  language:  "Tlw 
defendants  then  asked  the  court  to  give  th« 
following  cliarge,  which  was  in  writing, 
viz.  :  'If  the  Jut7  believe  the  evidence  they 
must  find  for  the   defendant;'  and   plaintiff 


gave  the  charge  to  the  jury,  to  uie  giving  of 
which  charge  the  dcicndants  Jointly  and 
severally  excepted.*  The  recital  quoted, 
ttiat  the  defendanta  excepted,  is  so  manifestly 
a  clerical  misprision  boat  we  will  treat  tha 
exception  as  havingbeen  properly  reserved 
by  Uie  plaintiSB.  We  entertain  no  doubt 
that,  under  the  facts  adduced  on  the  trial, 
the  land  in  controversy  constituted  the  home- 
stead of  Winfrey  Bond  on  January  S,  1880, 
the  dat«  of  the  attempted  conveyance  by  him 
and  hie  wife  to  Sprague.  BtaxtJi  t.  Feant, 
85  Ala.  264. 

"The  one  other  question  presented  by  this 
record  is  whether  in  case  the  wife  falls  to 
acknowledge  a  conveyance  of  the  homestead. 


during  the  life  of  the  husband,  she  may  do 


of. 
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be  added,  and  that  the  aclcnowledgment  itseft 
may  be  made,  at  any  time  after  tiie  signing 
of  the  deed,  and  be  effectual  by  relation 
from  the  date  of  signature,  provided  the 
tights  of  purchasete  or  creditors  have  not 
supervened.  JcHmton  v.  McOeehte,  1  Ala. 
186;  JMmt  v.  Hoay,  00  Ala.  8;  Uen(U>n  v. 
WhiU,  63  Ala.  687 ;  BMmm  t.  Wood,  68 
Ala.  642 1  GoAaU  v.  Oitvxn*  Mvt.  Btdg.  Am>. 
61  Ala.  232;  Smilh  v.  Ptanx,  tupra;  Fon- 
deana   v.   WOton,  78  Ala.  887. 

And  In  some  of  these  cases  it  is  said  that 
such  after  acknowledgment  and  certificate 
will  have  relation  back  to  the  delivery  of 
the  instnunent,  and  validate  the  otherwise 
void  conveyance  from  that  time  as  againat 
tlie  grantor  and  bit  heira,    Bendon  v.  Who*, 

We  apprehend,  however,  that  what  wae 
meant  by  this  reference  to  bein  was  no  more 
than  this,  when  applied  to  a  case  like  tlte 
present;  that  where tlie  subsequent  acknowl- 
edgment was  made  in  the  lifetime  of  the 
husband  neither  he  nor  his  heirs  afbar  bla 
death  could  impeach  the  deed  thus  perfected. 
The  acknowledgment  involved  in  that  case 
was  made  by  the  granti>r  himself,  and  hence 
no  question  arose,  or  could  have  arisen,  sa  to 
the  vested  rights  of  his  heirs.  No  other  cA 
the  cases  refer  to  bein  at  all,  and  the  que** 
tlon  now  presented  is,  we  repeat,  new  to  this 
court,  and  entirely  an  open  one.  so  far  as  ad- 
judications In  this  or  other  BlAtas  are  con- 
cerned. On  principle,  however,  it  teema 
to  us  clear  that  the  acknowledgment  relted 
on  here  cannot  have  the  effect  claimed  for  IL 


HoHRis  T.  HmoDm  PAomo  B.  Oa 


This  concliuloii,  It  mar  be  admitted,  is  to 
tbe  last  degree  inequitable,  in  that  ft  Id- 
▼oires  payment  to  the  ancestor  for  iands 
-whtch,  DotwlthatandinE,  pass  to  the  heirs, 
tmt  It  cannot  be  avoided  without  violence  to 
irell-settled  legal  doctrines.  The  deed  of 
Bond  and  wife  to  Bprsrue  being  of  the  home- 
stead, and  not  acknowledgod  by  the  wife  aa 
required  by  the  Statute,  was  absolutely  void. 
C<^,  §2608;  OrimY.  Ndmi.  18  Ala.  9CH ; De 
Qraggniivid  t.  dark,  70  Ala.  42S. 

1%e  husband  at  the  time  of  hia  death  bad 
•  perfect  title  to  the  land.  The  deed  had  no 
operation,  by  way  of  estoppel  or  otherwise, 
•gainst  him.  It  was  an  utter  nullity,  Mb- 
&uin  V.  Fan  Pdt,  SB  Ala.  845 ;  Haito  t.  Sta- 
■m-iffht,  6S  Ala.  481 ;  ^ord  t.  Z^ehman,  7S 
Ala.  B2e. 

Upon  his  death  his  perfect  title  passed  In- 
stantly Into  his  heirs,  the  plalntiSB  In  this 
suit.  With  the  title  thus  lodged  in  Bond's 
children  his  widow  had  no  connection.  In 
the  lands  she  had  no  interest  except  in  rec- 
ognition of  the  title  of  the  hein.  No  estate 
then  eilBted  out  of  the  heirs  which  she  could 
convey,  except  by  way  of  release  to  the 
heirs  themsefves.  It  would  be  an  anomaly, 
Indeed,  to  hold,  under  this  state  of  law  and 
fact,  that  the  widow,  thus  without  alienable 
interest  of  any  kind  or  to  any  extent  In  the 
land,  could,  by  tbe  mere  acknowledgment 
of  a  deed  which  was  essentially  a  nullity 
when  the  helra  took  a  perfect  title,  defeat 
their  rights,  and  in  legal  effect  convey  their 
lands  into  third  persona    We  do  not  think 


it  can  be  done.  We  apprehend  that  the 
power  to  give  vitality  to  such  a  void  con- 
veyance by  after  acknowledgment  ceases 
whenever  tht  estate,  assuming  the  invalidity 
of  the  deed,  has  passed  Into  third  persons, 
or  ri^ts  of  third  persons  have  attached  to 
It.  We  cannot  conceive  tliat  it  can  be  ma- 
terial whether  these  third  persons  are  heln, 
devisees,  purchasers  or  creditors,  or  whether 
their  estates  or  rights  have  accrued  by  de- 
scent, devise,  sale  or  Judgment  liens.  The 
conclusion,  we  think.  Is  enforced  by  a  cod- 
siderstioD  of  two  clearly  established  proposi- 
tions of  law:  jlrtt,  a  deed  cannot  be  deliver^ 
after  the  death  of  the  grantor ;  ttaond,  that 
the  mere  fact  that  a  deed  of  the  homestead, 
void  for  the  lack  of  the  wife's  privy  acknowl- 
edgment, la  given  Into  the  possession  of  the 
nominal  grantee  Is  only  a  conditional  de- 
livery, and  a  conditional  delivery,  unless  It 
be  in  escrow,  is  in  legal  contemplation  no 
delivery  at  all.  From  these  postulates,  it 
results  that  the  deed  had  never  been,  and 
oonld  never  be,  delivered,  and  nothing  that 
the  widow  could  do  could  In  any  way  affect 
the  title  of  the  heirs.  CaAaa  v.  Oitizani  Mvt. 
Bdg.  Amo.  si  Ala.  346 ;  Jadam  v.  Leek,  13 
Wend.  lOa :  eitembergar  v.  Zook,  84  Pa.  S4 ; 
FMutr  T.  SaU,  41  nT  T.  416 ;  F\iy  v.  Rich- 
ordion,  1  Pick.  01 :  WcoSniry  i.  Fuhtr,  aO 
Ind.  887 ;  9  Am.  A  Sag.  ^cyclop.  IJiw, 
460.  461. 

These  views  necessitate  a  reversal  td  the 
Judgment  and   remandmeat  <d   the    cause. 


TBXA6  BUFKEMB  COURT. 


UlSSOURI  PACIFIO  R  CO.' 
< — Tex. — ) 

1.  A  stats  etmrt  will  not  entertKln  Juris- 
diction of  a  mlt  between  nonreeldenta  to  re- 
oover  datoBKCB  for  lojurlea  to  real  pTOptuty 
located  outside  of  tbe  Slate. 

C  JnrlsdletloB  of  »  tnuksltoiT  aetloB 
■au'bs  reftised  l>raitate  oouit  wbere  tlie 
partlea  an  nonraaldenta  ot  tbe  Btate  and  tbe 
cauaeotaotlonorlslnatedberondHi  linita:  and 
It  wlD  be  refused  where  tbe  cause  of  aotl<ni  ailses 
out  ot  mattem  oouneoted  with  Indian  lands. 

Otmeir,  UBOJ 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Qrayson  County,  sus- 
taining a  demurrer  to  the  complaint  because  of 
want  of  JarisdicMon  to  an  action  brought  to 
recover  damages  for  injuries  to  platDilfTa 
property  by  flre.  alleged  to  have  been  negli- 
gently set  out  by  defendant.     AMrmed. 

The  facts  are  fully  stated  in  Idb  commisslon- 
«r'B  opinioiL 

Memrt.  H»r«,  Ednwndson  A  BJtrs  for 
appellant. 

^tfn.  R.  O.  Foster  and  A.  E.  WUUa- 
■on  for  appellee. 
4L.KA. 


Hobbr.  0..  filed  the  following  opinion: 
The  plaintiff  in  the  court  below  (who  is  the 
appellant  here)  instituted  this  action  for  the 
recovery  of  damages  for  injuries  to  certain  real 

eroperty  in  tbe  Choctaw  NatloD  of  the  Indian 
eiritory.  which  he  alleged  were  caused  by  de- 


tiftrealded  In  said  nation,  and  defeodantlsaHis- 
aoutl  corporation,  having  an  office  and  agent 
inthecouDty  where  tbissuitwas brought.  The 
allegations  were  that  under  the  laws  of  the 
Choctaw  Nation  now  in  force,  and  in  fonse  at 
the  time  of  said  flre,  plaintiff  by  marrying  into 
said  tribe  became  a  member  Uiereof,  wllhout 
relinqiiiBhing  his  rights  as  a  citizen  of  tbe 
United  States:  that  uoder  Uie  laws  of  said  na- 
tion marriage  with  a  member  of  said  tribe  con- 
ferred upon  tbe  person  so  marrying  all  rights 
posaessed  and  enjoyed  by  other  members  there- 
of; that  under  the  laws  of  said  nation  and 
treaties  with  the  United  Btales  no  member  of 
said  tribe,  or  other  person,  can  own  lands  lying 
in  said  Choctaw  Nation,  but  under  the  laws  of 
said  nation  any  member  thereof,  whether  na- 
tive bora  or  acquiring  membership  by  mar- 
riage, might  fence  and  Inclose  all  the  landu  he 
might  desire,  and  all  lands  so  fenced  and  in- 


TazAfl  BuFBmra  Ooubt. 


doted  Immedlstelr  become  nbject  to  tbe  e^- 
cludTe  beaeflclal  possession  and  occupancy  of 
tbe  person  to  iDclosiog,  with  privUege  to  truis- 
fer  thfi  possession  and  occupancy  by  sale,  gift 
or  demise:  ibat  tbe  lands  mentioned  were 
fenced  and  inclosed  aa  a  pasture  by  plaintifF 
after  his  adoption  into  aald  tribe,  and  that  hj 
•0  fcndnft.  Inclosing  and  occupying  the  same 
be  became  entitled  to  tbe  exclusive  beneficial 
occupancy  and  eDjovment  thereof.  He  claimed 
damages  azuinst  defendant  In  the  aum  of 
about  $6,000  for  injury  by  flrefromidefecllTe 
ecpine  lu  tbe  Choctaw  Nation  to  property  ot 
irhich  plaintiff  was,  under  Ibe  lawa  of  said  na- 
tion, entitled  to  the  exclusive  iMneflcial  use  and 
possession,  the  damages  by  flre  being  aa  fol- 
lowii:  1,000  acres  of  growinggniBsof  tbe  value 
of  96  per  acre,  the  grass  on  tbe  ground  being 
worth  fS  per  acre,  and  tbe  damage  to  said  Krasa 
for  future  use  durini;  tbe  time  Ibat  plamtiff 
would  have  been  entitled  to  tbe  same  being  ^3 

Eer  acre;  posts  destroyed,  |I7.S0i  amount  paid 
anda  for  figbtine  fire,  |31;  amount  paid  for 
Satbering  cattle  that  bad  been  scBllered  by  the 
re,  9501— In  tbe  aggregate,  |S,S3U.30.  De- 
fendant interposed  a  demurrer  In  tbe  nature  of 
a  plea  to  tbe  Jurisdiction  on  the  ground  tbnt 
tiie  cause  of  action  was  local,  ana  not  within 
the  Jurisdiction  of  tbe  Texas  courts;  and,  tea- 
ot\d,  that  tbe  enforcement  of  tbe  rights  of  plain- 
tiff, u  I  member  of  the  Choctaw  Tribe  of  In- 
dians, was  within  tbe  exclusive  Jurisdiction  of 
tbe  federal  government,  and  not  cognizable  in 
Qie  courts  of  Texas.  This  demurrer  being  sus- 
tained, plaintiff  has  assigned  the  ruline  as  er- 
ror, and  asserts,  in  substance,  the  following 
propositions:  "That  a  suit  lies  in  the  Texas 
courts  in  favor  of  a  nonresident  against  a  non- 
resident corporation,  having  an  office  and 
agent  In  the  county  of  the  suit,  for  injury  to 
lands  beyond  the  limits  of  the  State;  that  dam- 
ages resulting  from  negli^t  burning  of  plain- 
tiff's premises  are  transitory  and  actionable 
here  so  far  u  they  embrace  only  expenses,  as 
of  gathering  cattle  or  fighting  fire,  caused  bj 
the  injury  to  the  premises,  as  distinguish^ 
from  injury  to  the  premises;  that  menibcrs  of 
tbe  Indian  tribes  resident  In  the  Indian  Terri- 
tory can  sue  in  the  courts  of  Texas  for  redress 
of  injuries  to  property  risbts  enjoyed  by  them 
as  members  of  sticb  tribes,"  Each  of  these 
proposilions  Is  controverted  by  appellee. 

Il  the  action  brought  by  the  plaintiff  is  of 
that  class  known  as  local  actions,  tbe  welt- 
established  doctrine  is  that  It  must  be  brought 
in  the  county  where  the  rii^bt  of  action  ac- 
crued. The  briefest,  as  well  as  the  clearest, 
distinction  between  this  class  and  transitory 
actions  is  thus  stated:  "If  the  cause  of  action 
be  one  that  might  have  arisen  anywhere,  then 
It  ii  tranaitory;  if  it  could  only  have  arisen  in 
one  place,  then  It  is  local.  As.  for  example, 
an  action  of  trespass  to  the  person  or  for  (he 
conversion  of  goods  is  transitory.  But  an  ac- 
tion tor  flowing  pariicutar  lands  Is  local,  be- 
cause the  land  can  only  be  flooded  where  It  Is 
■iluated.  For  ijie  most  part,  tbe  local  actions 
consist  of  those  instituted  for  the  recovery  of 
real  estate,  or  for  injuries  thereto,  etc.,  for 
eaaementa."    Cool ey,  Torts,  471. 

That  aciiona  for  Itespasa  on  lands  In  a  for- 
idgn  country  cannot  be  sustalnad  is  settled  law 
tDBogbad  and  in  this  country.    Ibid, 
9L.R.A. 


The  decision  of  Cki^Jvttiet  Marshall  In  Li*- 
inffttoa  V.  Jtffenoti,  1  Brock.  808,  upon  thia 
qucation  appears  to  have  been  followed  in 
numeroua  cases.     See  note  t,   p.  471,  Cooley, 


Louisiana  brought  In  Virginia.  It  was  held 
Otat  it  could  not  be  maintained  because  the 
damage  and  tbe  act  causing  It  occurred  beyond 
tbe  jurisdiction  of  the  court  Id  which  the  suit 
was  brought  Such  lathe  case  before  ui.  Tb« 
only  caw  to  whicb  we  have  been  referred  aa 
quesUoiung  the  anthoritj  of  the  foregoing;  doc- 
trine is  that  of  AnnenMoa  v.  BtiWman,  6f  Tex. 
S2T.  While  there  may  tw  expressions  In  the 
opinion  In  that  case  which  would  give  force  to 
the  contention  of  appellant  that  It  la  dedxiTe 
of  this  case,  we  do  not  understand  It  to  dedda 
the  question  here  raised.  1'bere  is  an  entire 
absence  of  analogy  between  the  case  last  died 
and  the  preacat  in  several  essential  featurea. 
In  the  former  case  the  question  was  rather  one 
of  venue  than  jurisdiction.  The  parties  were 
residents  of  Cameron  County,  In  which  the 
suit  was  brought.  In  the  present  case  the 
plaintiff  is  a  resident  and  member  of  the  Choc- 
law  Nation,  In  the  Indian  Territory  (having- 
under  the  laws  of  the  nation  become  a  member 
of  Ibe  tribe,  by  reason  of  his  marriage  with  an 
Indian  woman),  and  the  defendant  is  a  foreign 
corporation,  both,  therefore,  being  nonresi- 
dents. In  tbe  case  died  the  act  resulting  in 
the  Injury  to  the  land  was  committed  by  the  de- 
fendant m  Cameron  County,  within  the  court'a 
Jurisdiction.  In  accordantt:  with  this  decision 
will  be  found  K«n<tti  v.  Iklaicart  db  K  Canat.  1 
Wall.  Jr.  275,  where  it  was  held  that,  if  a 
wrongful  act  committed  In  one  State  injured 
real  property  in  another,  action  for  damages 
may  be  brought  In  the  former.  So  In  Thayer  v, 
Bjooki,  17  Ohio,  489,  an  action  was  sustained 
for  diversion  ot  water  in  Pennsylvania  resulting 
In  injury  to  land  in  Ohio,  In  the  case  under  dis- 
cussion the  alleged  negligencecBuaIng  the  dam- 
age was  committed  beyond  tbe  liniits  of  the 
Stale.  In  Armendiat  t.  BliUman,  mpra.  the 
suit  could  have  been  brought  alone  under 
the  eighth  section  ot  article  1188,  regulating 
tbe  venue  of  suits,  which  authorized  a  suit  Id 
any  county  where  a  trespass  was  committed, 
aSordlng  a  cause  of  action  for  damages.  In 
that  case  the  fact  that  the  plaintiff  was  a  dtl- 
zen  ot  Texas,  and  aa  such  was  guaranteed  a 
remedy  through  tbe  agency  of  tbe  Judicial  tri- 
bunals of  his  State  by  Organic  Laws,  was  an 
important  reason  against  the  Interpretation  of 
article  1198  as  denying  him  a  remedy  for  an 
Injury  done  him  in  tliu  Btate  with  respect  to 
his  properly.  And  the  legislative  department. 
In  affording  this  protection  to  tbe  citizen  by 
statutory  provisions  as  to  venue,  would  not  be 
restricted  by  tbe  technical  rules  of  tbe  common 
law  dlslinguisblng  between  transitory  and  local 
aclioDS.  But  this  Btalute  applies  to  such  cause* 
of  action  necessarily  as  srise  within  tie  terri- 
tory legislated  for,  and  cannot  be  construed  aa 
having  any  reference  to  resident  dtizena  of  a 
foreign  country  or  State,  or  to  any  cauae  ot  ac- 
tion arising  in  snch  State  or  country.  Hence 
It  Is  that  Armendiax  v.  SlUlman,  lupra,  can- 
not, we  think,  have  anv  application  to  tbe  caaa 
dischMed  by  the  record  before  ul 


Bosqunr  t.  Hux. 


gatioDi  to  the  effect  that  hU  i«DCe  was  de- 
■trojed,  and  b  large  Dumber  of  bU  cattle  scat- 
tered, etc.,  Bublcctlnff  btni  to  ezpenae  Id 
galberfng  them.lLe  acUon  would  b«  trauaitorf, 
and  tberelore  tbe  court  would  tahe  Jurisdiction. 
We  do  not  thiuk  the  facts  alleged  sbow  Ibe  ac- 
tion to  be  traoaltorj.  But  If  so,  It  baa  been 
held  in  Hucb  actioua,  wbcre  the  partlea  were 
noDTeudents  and  the  caose  of  action  originated 
beyoDd  tbe  limit!  of  the  State,  tbese  facts 
would  foBtifv  the  court  in  lefuslng  to  enter- 
tain  JarUdlction.  QnatWixtern  R.  Co.  t.  Mil 
lor  19  Htcb.  805. 
JuriadictloD  is  entertained  In  anch  caeesonly 


Weirs,  Jut.  %  118. 

Id  tbe  preseot  cue  Ibere  are  obvious  reasons 
afcaiDst  the  exercise  and  ezteoslon  of  Ibis  com- 
ity in  tbe  asaumptloD  of  Jurisdiction  of  a  ault 
by  a  member  of  tbe  Cboclaw  Nation  agnlnst  a 
nonresldeDt  corporation,  for  damaget  -inflicled 
as  alleged  In  tbe  Indian  Territory.  From  aD 
ezaminalioD  of  the  Uoltcd  States  Slatutea  at 
Large  (vol.  7,  p.  883],  It  appears  tbat  a  treaty 
of  friendship,  cession  and  limlta  was  entered 
Into  vritb  tbe  nation  by  tbe  United  States  on 
tbe  3Tth  of  September,  1880,  at  Dancing  Rab- 
bit Creek.  Tbe  lands  now  occupied  by  them 
were  tben  acquired,  and  are  beta  In  common 
by  the  tribe,  eacli  member  baring  an  equal 


the  tribe  can  acquire  righis  In  tbese  lands;  and, 
bvg  2116,  Rev.  Stat.  D.  S.,  tbey  cannot  b» 
iJieoated.     PlaintlB'a   right  was  acquired   by 


virtue  of  bis  mairisge  into  tbe  tribe,  under  lbs 
Treaty  of  April  38,  1886,  by  which  he  became 
a  member.  By  the  Revised  Statntes  of  ibe 
Uoiled  States  (art  46S)  the  commiBsloncr  of 
Indian  affalia  la  Invested  with  the  power.  un< 
der  the  dlreciioD  of  the  iDterlor  Etepartment, 
over,  aDd  has  entire  management  of.  all  Indian 
affairs,  and  of  alt  mattera  arising  out  of  Indian 
relations.  Whether  tbe  Treaty  and  Statutes 
cited  would  have  the  effect  to  veat  exclusive  ju- 
risdiction in  the  federal  government  in  a  cnw 
like  tbe  present,  or  would  exclude  tbe  eTercis* 
of  jurisdiction  by  tbe  state  courts,  it  Is  not  nec- 
essary to  determine.  But  we  think  they  auf- 
flctently  indicate  the  Impolicy  of  entertaining 
jurisdictioD  of  this  suit,  upon  prindplea  or 
comity,  even  if  an^  part  of  the  act  reaulting  in 
injury  to  the  land  in  the  Indian  Territory  could 
be  BO  aepurated  from  it  as  to  afford  an  liide> 
pendent,  distinct  cause  of  action,  and  poaaeat 
also  the  characteristics  of  a  tranaiton'  action. 

For  the  reasoca  given  we  think' the  judg* 
meat  ahould  be  affirmed. 

Sta,rtDn.  Ch-  J.: 

Report  of  the  comrnt!><ilon  of  appeals  exam- 
ined, Iheir  opinion  adopted,  and  tM)vdgment 
Hjprmed. 


KENTDOKT  COURT  OP  APPEALS. 


EOSQUETT  &   SELBURa,  AppU.. 


OUIdren  who  are  BtrKiiMra  In  blood  to. 

and  wtao  have  do  natural  Or  letral  claim  for  aup- 
port  on,  a  debtor  with  wfaom  tbe^  real<le  are  not 
membenof  blsfamilrBo  uto  make  him  a  bona 
llde  houaekeeper  nrlib  a  famll/.entltied  to  a  home- 
■tead  oiamption. 

(Manh  a,  laeoj 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Hardin  County  in 
favor  of  tlefendaDt  in  an  action  brought  to 
recover  poaaeaalon  of  a  certain  bouse  and  lot. 


upon  and  sold  a  house  and  lot  belonging  _, 
. appellee,  becoming  purchasers  themselves. 
The^  then  brought  thia  action  to  recover  pos- 
seeaion  of  the  property.  Defendant  aet  up  a 
claim  to  a  homestead  exeroption  therein, 
which  was  allowed  by  the  court  below,  which 
Tendered  judgment  in  hia  favor. 

Defendant  was  an  unmarried  man  and  lived 
npon  the  property  claimed  aa  a  homeatead. 

Kora.— See  Hover  v.  Drummond,  T  L.  R  A.  TiT.  32 
e.  a  Itt;  MllleT  V.  Flnesan  IFla.l  B  L.  R.  A.  813,  and 
imXc- Lee  V.  XCMler,  t  L.  B.  A.  lOe,  aod  (uXc  101  N. 

VL.B.A 


He  had  no  family  of  his  own  and  no  relatives 

living  with  him.  But  there  were  living  in 
the  house  an  old  woman  who  was  his  house- 
keeper and  some  little  girls  who  had  been 
given  to  him  by  their  mother  at  the  time  of 
her  death,  but  who  were  in  no  way  relat«l  to 
him  and  bad  never  been  legally  adopted  by 
him.  The  support  of  these  children  was  in 
part  at  least  furnished  by  him. 

Meitrt.  Bush  A  Rofaertaan  and  L  D.  Zi^ 
tvin,  for  appellnnts: 

A  family,  within  themeaning  of  the  Home- 
stead Laws,  must  consist  of  a  wife,  children, 
father,  mother  or  someone  whom  the  one 
claiming  the  exemption  is  under  a  moral, 
natural  or  legal  obligation  to  support. 

JIcM'irray  v.  Shuck.  6  Bush,  111;  Brookt 
V.  OAUjm,  n  Bush,  622 ;  Bj«  V.  EeaA,  80 
Ky.  42. 

Mr.  Jamea  C.  Poston  for  appelleo. 

Leivlo.  C\.  J.,  delivered  the   opinion   of 

the  court : 

To  entitle  a  person  to  the  benefit  of  home- 
etcid  exemption,  be  must,  when  a  debt 
against  blm  Is  attempted  to  be  satisfied,  be 
a  bona  fide  housekeeper  with  a  family; 
whether  auch  debt  was  created  before  or  after 
the  homestead  was  acquired.  "In  legal  con- 
templation, whomsoever  it  is  the  natural  or 
moral,  duty  of  the  debtor  to  support,  or  It 
dependent  upon  him  for  support,  may  be  con- 
aidcrcd  and  treated  as  B  member  of  his  ^m- 
ily."    BsU  v.  KeaA.  80  Ey.  43. 


HiSSOUBI  SCFRKia  GOUXT. 
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tard  child,  may  and  nave  been  held  to  _._ 
stttute  a  "family, "  In  the  meaning  of  tlie 
fitatute.    But  tbe  penons  in  this  oase  leaid- 


for  support,  being  itrangers  in  blood  . 
He  may  at  any  time  separate  from,  and  cease 
to  support  or  care  for,  tbem,  without  Tiolat- 
Ing  any  legal  or  natural  obligation.  Ajid  to 
to  extend  Uie  operation  of  the  Statute  as  to 
«zempt  the  homestead  in  such  case  would  be 
not  oalf  contrary  to  the  policy  of  it,  but 


filace  it  In  the  power  of  a  debtor,  by  subter- 
uge  and  fraud,  to  defeat  his  creditors.  TIm 
construction  and  operation  of  the  Homestead 
Law  must  be  determined  bv  aome  well-de- 
flned  rule  that  is  reasonable  and  Jast,  not 
according  to  the  mere  will  or  caprice  of  the 
debtor. 

It  seems  to  ns  appellee  is  not  entitled  to 
benefit  of  the  homestead  exemption,  and  the 
judgment  tnutf  i»  rmarted,  and  causa  r^Tua/ultd 
for  farthar  proeaddingi  anuuUnt  with  tiit 
opiaion. 

Petition  for  rehearing  oTomiled. 


USSOURI  8UFREHB  COUBT. 


CITT  OF  OABTHAGB,  Btipt., 

e. 

August  RHODES,  Appt. 

(. MC ) 


^M  Impodtton  of  »  Uoansa  tax  npon 

do^  as  ■  matter  of  poUoe  ratrulatloQ  la  not 
precluded  br  a  coniUtutloiial  proTlslon  requliiOK 
all  properC;  to  ba  taxed  hi  proportion  to  lt« 

(JtmelS,18«U 


•  dog  without  taaviiig  flnt  obtained  a  licenee 
to  do  so.    Aglrmed. 

The  case  suffldeuUy  appears  in  the  opinion. 

Mr.  J.  B.  BKUghawoul,  tor  appellant: 

The  dtj  ordinance  makes  a  person  a  culprit 
for  owning  that  which  the  law  recognises  as 
property,  without  paying  for  the  privilege, 
which  renders  It  onconatiLutional  and  void. 

Wathington  *.  Meigi.  1  McAith.  OS,  29  Am. 
Rep.  ST81  Barrington  v.  MiUi.  11  Kan.  480. 
fiee,  on  tbe  general  subject.  Slate  v.  Lymut,  2fl 
Ohio  St.  400;  Ward  v.  StaU.  48  Ala.  lei. 

Under  the  Constitution  of  Missouri  all  prop- 


Sower  of  all  cities  to  m^e  proper  and  suf- 
cleot  police  regulations. 
See  Cooley,  Tan.  ed.  1876,  chap.  19,  -ffp. 
306,  807,  408-407,  410-llS;  Carter  t.  Dow,  16 
Wis.  809;  Tmney  t.  Lt^,  Id.  667;  Blair  ». 
Forehand,  100  Mass.  186:  Morey  t.  Brovm,  43 
14.  H.  878;  HiteAeU  v.  William*,  97  Ind.  63; 
Fairbault  t.  Wiitm,  84  Ulan.  354 ;  Dillon, 
Mun.  Corp.  ed.  1879,  per.  839,  826,  897,  SS8, 
and  note  t,  385  and  noU  1;  Ex  parte  Cooper,  8 
Tei.  App.  489,  80  Am.  Rep.  IIB. 


Br»ca,  J„  delivered  tbe  oplnloo  of  dia 

This  is  an  spped  from  the  Judgment  of  flie 
Circuit  Court  of  Jasper  County  on  an  appeal 
from  the  judgment  of  the  Becorder'e  Court  of 
the  City  of  Carthage,  imposing  a  line  upon 
the  defendant  for  keeping  a  d^  without  having 
obtained  a  llcease  from  said  City  for  so  d<dDg, 
in  violation  of  the  ordinances  tltereot.  USt 
case  has  been  certified  here  from  the  Kan- 
sas City  Court  of  Appeals  as  involving  a  ccm- 
Btltutional  question. 

By  section  11,  art  6,  of  the  Charter  of  the 
City  of  Carthage  (Sess.  Acts  1876,  p.  168),  it 
is  provided  that  the  City  sttall  have  power  "to 
tax,  regulate,  rastnin  and  prohibit  the  running 
at  large  of  dogs  or  cats,  and  provide  for  ths 
impounding  or  destruction  of  either,  or  both, 
or  all  of  them,  wlien  found  running  at  large 
contrary  to  ordioaace."  The  power  granted  in 
this  section  is  lo  lax  dogs,  aiM  r^iiiste  doga, 
and  Is  not  limited  simph  to  the  power  lo  re- 
strain sod  prohibit  dogs  from  running  at  large; 
sod  the  question  is,  &a  ttie  GiKj  suatiat  us 
power  to  tax  or  regulate  dogs  by  raqnirfng  the 
owner  or  keeper  ofa  dog  to  pay  a  spedAc  sum 
(or  a  license  to  heep  soch  dog  wlthjn  the  dty 
Umtls.  or,  in  other  words,  by  imposing  a  tax 

?r  capita  upon  dogs,  by  way  of  a  ucensel 
here  being  an  express  grant  of  power  to  reg- 
ulate, there  can  be  no  question  as  to  the  power 
lo  the  City  to  regulate  by  way  of  a  license,  for 
which  a  specidc  sum  may  be  charged,  unless 
the  exercise  of  the  power  Is  precluded  by  the 
constituUoDal  provialon  requiring  all  property 
to  be  taxed  in  proportion  to  Its  value.  ConsL 
art  10,  g  4. 

Taxation  may  be  for  the  purpose  of  raising 
revenue,  or  for  the  purpose  of  regulation. 
Where  for  tbe  purpose  of  regulation,  it  is  an 
exercise  of  the  police  power  of  the  State. 
They  are  both  distinct  co-existent  powers  In 
the  State,  and  either  or  both  may  be  exercised 
tbrouffh  a  municipal  corporation.  In  this  case, 
by  the  terms  of  the  charter,  both  powers  are 
granted  to  the  City  of  Carthage  as  to  the  dogs 


ytyrL—IAamit  on  ^irtoHwi*  to  fcwp  Sngi. 
Hunlolpalcorporatloas  are  authorized  to  levy  a 
tax  on  the  privilege  ol  keeping  dogs.  Oranatou  v. 
Aususia,  Bl  Oa.  97%  Shelbj  Twp.  v.  RandJe8.srind. 
MO,  DodsoD  V.  Uook,  1  Der.  ft  B.  L  US:  Peiry  v. 
FUpps.  10  Ired.  L.  SB;  State  v.  Holder,  81 H.  a  ««; 
H  ower?  t.  SsUsbaiT.  aa  N.  a  171. 
»L.R.A. 


'  It  Is  not  a  oharire  on  property  tat  leyenoe 
purposes,  bat  is  a  oonsUtutlonsl  eierdaa  of  tbe 
police  power.  WooU  v.  Chalks.  SI  Oaaa.  UOi 
Handrie  v.  Ealt£o«f.  4B  Uiofa.  SOS:  Horey  v.  Brown. 
IS  N.  H.  813;  Csrtac  v-  Dow.  IS  Wla.  SIT:  People  T. 
Salem. »  Mlob.  4S&   BeaSDesty.OkxD.UIM. 


Wabbkk  t.  Ltom. 


898 


of  Uiat  City.  The  dog-llceose  tax  required 
by  its  ordinance  is  easily  referable  to  tbe  exer- 
cise of  the  police  power  granted.  While,  Id  a 
acDse,  dogs  are  property,  and  the  owner  tna^ 
invoke  tbe  aid  of  [he  tBiv  for  (heir  pro(ecllo;i 
as  property  by  civil  action,  and  by  statute  they 
have  been  made  tbe  subject  of   larceny,  yet 


the  eetimate  of  the  appreciable  wealth  of  tbe 
fltate,  and  never  have  been  coDsidered  proper 
mbjecla  of  taxation  for  revenue.  On  tbe  other 
hand,  their  almost  utter  worthlessness  in  a 
crowded  city  for  any  purpose  eicept  to  please 
tbe  whim  or  caprice  of  tbeir  owners,  tbe  half 
•avage  nature  and  predatory  dUpositloo  of  bo 
taany  of  them,  rendering-  tbem  destructive  of 
wiimals  of  real  value,  and  tbeir  liability  to  the 
fatal  malady  of  bydropbobia.  wbich  In  bo 
tnaoy  inatances  has  aeni  them  abroad  aa  mea- 


Bengera  of  death  to  man  sod  beast,  point  them 
out  as  aubjecta  peculiarly  fit  for  police  regula- 
tion. The  ordinaDcas  m  qucBtion,  being  tn 
exerdse  of  tbe  police  power  granted  by  the 
State,  are  not  obnozioaB  to  tbe  constitutional 
provision  quoted,  wbich  la  not  a  limitation  up- 
on the  police  power,  but  upon  the  taxing  pow- 
er, of  the  Sta,te,  Without  dlMmaslng  the  que*- 
tioD  further,  it  Is  suffldent  to  aay  that  the 
foregoing  propositioua  are  suataiued  by  the 

Sreat  weight  of  authority,  from  which  we  cite 
le  following:  ffoht  v.  Hoe.  S9  Ohio  St.  840; 
Van  Horn  t.  FecpU,  46  Hich.  18S ;  Oole 
V.  Hall.  109  HI.  80;  W  partt  Cooper,  8  Tex. 
App,  489;  Tmney  v.  Leia,  IB  Wia.  686;  Blair 
V.  Ftn-e/uind,  100  Hasa.  186;  MibAai  t.  WO- 
Ham*,  27  Ind.  «S;  FarOauU  v.  W«*on,  8i 
Minn.  SM. 
The  judgment  it  t^finud. 


MASSACHUSETTS  SXJPREME  JUDICIAL  COURT. 


Frederick  WARREN 

William  LYONS  et  at 

(....Han.....) 

^lie  Ua,bl]it7  of  oiM  irbo  gwarantaw  the 
MTiiieiit  ir  iMWcea  of  rent  for  whatever 
Bine  ther  majnold  tbe  premtaea  after  the  eiplrn- 
ttonof  (be  lease  at  theeame  rate  reserved  tberem 
wlU  bo  dteoharsed  It  the  teeseee  and  the  landlord 
enter  Into  ■  new  amiDKeinent  br  whicb  the  lea- 
aeea  retain  poaseaBlon  of  tbe  premlaea  after  tbe 


lent  dllterent  from  tb 

(OotobeTU,lM 

EEPORT  from  the  SupreL 
for  Suffolk  County  (Holmes, 
consideration  of  the  full  court  i 
brought  under  Pub.  Stat., chap.  IE 
to  cbarse  the  residuary  devisees  ai 
Jobu  ^agle,  deceased,  upon  his 
payment  of  rent  under  a  lease. 
The  f  ai         -  ■     - 


idlcial  Court 

J.)  for  I  be 
ir  an  action 
S.^29etteg., 
id  legatees  of 
guaranty  of 
il^  diimisMd. 
facts  sufficiently  appear  in  tbe  opinion. 


Nora.— ZitoMUttf  tf  suretv  or  guoranlor, 
na  Hablin?  of  aniratr  la  Umlted  by  the  terms  of 
tbeeontract  executed  b7  him.  Simonion  v.  Grant. 
MlCnn.4M:  Fenruaon  v.  Davla, «  Weet.  Bep.  8% SE 
lOota.  AT;  Buthorlttee  olted  In  Poet  v.  Loaey,  0  West 
Bep.  an,  Ul  Ind.  Tl;  araeler  v.  He  Wolf.  10  West. 
B^  BiL.  112  Ind.  1;  Knopf  v.  Morel,  10  WeW.  Bep. 
•14,  111  Ind.  snu  Bostwiok  v.  Bryant,  IS  WmL  Rep. 

m»,  113  Ind.  US;  Vlnyard       ~  ~ 

in,  1S4  lU.  3U.    See  noU 
{Ala.)  «  L.  B.  A.  aeO. 

A  luretr  Is  "a  favored  debtor."  Hla  righta  are 
aeelonalr  ffuarded  both  at  law  and  In  equity.  Ma- 
see  T.  MaptaatUn  I.  Ins.  Co.  BE  U.  S.  SB,  ES  L.  ed.  OBB; 
Vnnk  V.  Bonthem  Bip.  Co.BL.B.A.4SS,eBQB.tt. 
See  note  to  Beet  v,  Johnson  (ObI.)  B  I..  B.  A.  IBS. 

A  iDTetr  has  a  rtglit  to  stand  upon  the  preoln 
terms  of  the  oontraot.  and  if  a  variation  Is  made 
witboat  bis  cODSBnt  it  Is  fatal.  althouKh  be  ma; 
•iMtaln  DO  Injury  thereby.  Slmoneon  v.  Orant, 
MCpra;  Wler  Plough  Co.  v.  Walmsley,  S  'West.  Bep. 
tt,  110  Ind.  £1S;  People  v.  Buster,  11  Cai.  £9):  Mo- 
Donald  V.  Felt,  tt  Cal.  BSE;  Carter  v.  Hulrelo.  B2 
(M.  ue;  EUla  v.  McCormlok,  i  Hilt.  SU;  Bangs  r. 
Strong.  10  False,  IL 1 N.  T.  Ch.  L.  ed.  en,  f  HOI,  ttO. 
9nt  stvned  by  a  BOTetT, 


r.  United  Btstea, 
«  D.  a.  S  WalL  ne,  IT  L.  ed.  leS:  united  States  r. 
Oonklla  C  Botten  V.  The  Marshal  *').  <8  D.  8. 1  WaU. 
4U.  IT  I.,  ed.  ni:  Wylie  v.  Hlghtower,  T«  Tez.  806. 

A  material  alteration,  althoufch  favorable  to  the 
«Dte^  oomplahilns,  will  release  him  from  liability 
opon  the  oontract.   Slmonson  v.  Grant,  npro. 

nie  cxmtzBot  of  a  sure^  is  t«  be  strlotly  oon- 
4L.B.A. 


atnied,  and  his  Uablltty  Is  not  to  be  extended  t^ 
ImpUcatloD  beyond  lis  teruu.  HlUer  v.  Stewart,  9 
U.  B.  B  Wheat.  B80,  «  L.  ed.  188:  Bprliai  v.  Bank  of 
Mt.  FleHSBUt.  BB  C.  8.  U  Pot.  Ul.  10  L.  ed.  UB;  United 
Statesv.  Boyd,40D.  3.15PeL18T.I0L.ed.11M;  Leg- 
ffett  V.  Humphieya,  <B  U.  8.  If]  How.  IB,  IS  L.  ed.  GO; 
United  States  v.  Boeoker,  BS  (7.  S.  Zl  WalL  BEE,  a  I. 
ed.  to-.  United  Statee  v.  Housh,  lOS  D.  S.  Tl,  Bl  L 
ed.  g06c  United  atalea  v.  Ulrld.  Ill  D.  S.  88,  B8  L.  ed. 
BU. 

In  order  to  dlioharfie  a  surety  by  anything  short 
of  payment  of  the  debt,  there  must  be  soma  deal- 
Ins  between  the  creditor  and  llie  prlndpal  ehang- 
Ing  tbe  oauae  of  the  action  or  suspendlnit  tbe  rtsht 
of  action.   Hacood  v.  Biythe,  sr  EM.  Bep.  ML 


On  a  lease  which  provided  that  If  the  premlaea 
should  t>e  dcBtrored  by  Ore  (he  lease  should  there- 
upon terminate,  where  the  tenant  still  held  the  site 
after  destruction  of  the  building,  and  refused  to 
surrender,  the  surety  was  discharged.  Taylor  v. 
Hortop, aU.CaV.  Bep,  5(1. 

Where  the  principal  held  over  the  pcemlsea  for  a 
rear  after  the  term  expired,  without  demand  for 
powMiioa  by  leoor,  the  surety  was  not  liable  for 
rent  during  the  holding  over.  Eyle  v.  Fiootor,  T 
Bush,ua. 

Where  a  yard,  shed  and  frame  dwelllng-housa 
were  rented,  and  a  stranger  guaranteed  the  rent; 
and  ButBequentlv  the  lesaor  took  back  the  dwelling- 
house  and  rented  It  to  another,  and  reduced  the 
rent  of  llie  lessee  for  the  remainder,  the  guarantol 
was  thereby  discharged.    Fenn  v.  OoUlns,  6  Bobb 
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Mr.  OeoTK*  E>  Betton.  for  complaln- 

Tbere  U  ao  evidence  of  any  ureemeat  that 
the  lease  or  guanotr,  with  Ua  dTeer  provlsioD, 
that  In  caae  of  boldfog  over  the  rent  should  be 

Enid,  should  be  discharged,  dot  of  any  claim 
y  the  tenant  or  the  repreHentatfTea  o(  Na- 
Cle  that  the  lease  or  f^aranty  was  discharged 
Sy  the  reduction  of  rent. 

See  MiU  Dam  Founder}/  t.  Eovmi,  31  Pick. 
429;  'lieopenny  v.  Tovrig,  8  Barn.  &  0.  30a 

Such  reduction  did  not  operate  by  law 
discharge  the  guarantor. 

Chltty,  Cont.  llth  Am.  ed.  T79;  Goring 
Bdrtwidi,  6  Bing,  04:  Mit  v.  MeOormieJc,  1 
Hilt.  818;  Pre»tt>n  v.  Hvntinglon,  10  West.  Bep. 
876.  87 Mich .  180;  Seott  t.  Sumin  (Pa.)  Jan.  17, 
1887;  Pell,  Quaranty  and  Surety  B07;  DeCol- 
yer,  Land  Quaranty,  2d  ed.  865;  (Xark  v.  Siek- 
fcr,  64  N.  Y.  281. 

An  act  vrhlcb  will  discharge  a  surety  muat 
be  legally  InJuiiouE,  or  inconsistent  with  his 
legal  rights.    Mere  indulgence  is  not  sufficient. 

MeKecknU  v.  Ward,  58  N.  Y.  B41j  /khroep- 
•^  T.  S/iav>.  a  N.  Y.  446;  Drek  t.  Leonidcu 
Work*,  18  Hun,  266;  Famuvi  Bank  of  Canton 
T.  Raynoidi,  18  Ohio,  88;  Tnnt  Nat.  Oo.  t. 
Sarlev,  10  East,  84;  McOaim  t.  Dmnatt,  18  N. 
E.  581. 

Mettri.  Charles  F.  Donnellr  and 
Clutrlea  F,  Paige,  for  respondents: 

The  agreement  of  a  guarantor  is  a  separate 
andertaklng  of  a  person  In  which  the  princi- 
pd  does  not  Join,  The  original  contract  of  the 
principal  is  not  the  guarantor's  contract,  and 
be  la  not  bound  to  take  notice  of  its  ikonper- 
formance. 

Brandt,  Suretysfiip,  chap.  1,  §  1. 

The  contract  of  a  guarantor  Is  collateral  and 
■econdaiy.  It  differs  from  the  contract  of  a 
■urety,  which  Is  direct. 

Ktarntt  v,  Montgomery/,  4  W.  Ta.  26;  3fe- 
mUan  V.  BuOt  Bead  Bnnk,  38  Ind.  11;  Gaff 
T.  Simt,  46  Ind,  268;  Virden  v.  EOaieorth,  15 
Ind.  144;  Barrii  v.  Neweli.  43  Wia.  687,  6W, 
681;  Oa^ord  Bank  v.  Bayn«*.  8  Pick.  423. 

The  undertaking  of  Nagle  was  to  do  a  thing 
which  lay  wllliin  the  peculiar  knowledge  of 
the  opposite  party,  and  notice  should  have  been 
glveu. 

Final  v.  RicAardson,  IS  Allen,  S88. 

Anewconiract  was  made  between  lessor  and 
leasee,  a  new  tenancy  supervened  and  the  guar- 
antor was  discbarged. 

W.  Allen,  J,,  delivered  tlie  opinion  of  the 
court: 

The  defendant,  In  consideration  of  the  exe- 
cution of  the  lease,  guaranteed  (he  paymentof 
the  rents  in  the  manner  therein  mentioned. 
The  lease  provided  for  the  payment  of  a  cer- 
tain rent  during  the  term.  No  question  ariues 
in  regard  to  thu.  It  also  provided  tor  the  pay- 
ment of  rent  at  the  same  rate  for  such  furiber 
time  as  the  lesraea  ahould  hold  the  premlaes. 
It  the  tenant  he}d  over  under  no  other  agree- 
ment than  was  contained  In  the  lease  be  would 
be  tenant  at  sufferance,  and  the  covenant 
which  he  made  and  which  the  defendant  guar- 
anteed was  in  effect  that  he  would  pay  rent  at 
ft  certain  rate  while  he  continued  tenant  at  suf- 
ferance. Pub.  Stat.  chap.  121,  ^g  8-S;  Ed- 
uardt  V.  Bala,  9  Allen,  463;  Riee  v.  Loomit, 
9L.R.A. 


Haas.  802;  SaliAury  ▼.  miU,  19  Pick.  416;. 
moju  V.  aeadder.  IIB  Mass.  867. 

Neither  the  covenant  nor  the  guanntr  em- 
tvaced  a  holding  under  a  new  lease.  Before 
tiie  expiration  of  tlw  term  the  landlord  and  th» 
tenant  made  an  agreement  the  effect  of  wblcti 
was  tbat  at  the  expiration  of  the  term  the  leu 
ant  came  Into  the  occupation  of  the  premises 
as  tenant  at  will  at  a  monthly  rent  different 
from  that  mentioned  in  the  lease,  and  that 
occupation  continued  for  nearly  two  years  be- 
fore there  was  any  default  in  the  payment  of 
rent 

The  question  here  It  not  merely  whether  the 
creditor  has  done  some  act  which  impalts  tb« 
security  ot  enhances  the  risk  of  the  guarantor; 
but  It  relates  b>  ihe  subject  matter  of  the  guar- 
anty,— whether  the  contract  broken  la  the  con- 
tract the  performance  of  which  la  guaranteed. 
The  guarantor  cannot  be  held  to  a  contract- 
different  from  the  terms  of  bis  guaranty,  even 
though  It  be  apparently  more  beneflnal  to 
him. 

In  Baeon  v.  Oheinfy,  1  Stark.  N.  P.  192,  (here 
was  a  guaranty  of  ffocds  to  be  supplied  on 
eighteen  months'  credit.  The  goods  were  fui^ 
nisbed  on  twelve  months'  credit  and  at  theend 
of  eighteen  months  the  guarantor  waa  called 
on.  Lord  EUentiorough  held  tbat  be  was  not 
liable,  saying;  "The  claim  as  against  a  surety 
is  itrietiaiiTTa  juris  and  It  la  incumbent  on  tb» 
plaintiff  losbow  tbat  the  termsof  the  guaranty 
have  been  etriclly  compiled  with." 

In  mima  v.  Bruntkill,  L.  K  8  Q.  B.  DIv. 
49S,  where  a  surrender  of  a  small  part  of  the 
leased  premUee  and  a  corresponding  reduction 
of  rent,  which  the  Jury  found  to  be  immaterial, 
was  held  to  discharge  a  guarantor,  the  court 
BSTS  :  "If  It  is  not  self  evident  that  the  alter, 
ation  Is  unBubslanlial  or  one  which  cannot  tm 
prejudicial  to  the  security,  the  court  will  not 
In  an  action  against  tbe  security  go  Into  an  in- 

aufry  as  to  the  effect  of  the  alteration  or  allow 
le  question  whether  the  surety  is  discharged 
or  not  to  be  determined  by  the  finding  of  a  JU17 
SB  to  the  materiality  of  the  alteration  or  on  th* 
question  whether  it  la  prejudicial  to  the  party, 
but  will  hold  that  in  such  a  case  the  surety 
himself  must  be  the  sole  Judce  whether  or  not 
he  will  consent  to  remain  liable  notwithstand- 
ing the  alteration,  and  that  if  be  has  not  so 
consented  he  will  be  discharged."  To  th» 
same  effect  Is  Whilcfi^  v.  BaU,  S  Bam.  &  C. 


L.  cd.  190j.  which  was  against  a  surety  on  tl 
bond  of  a  deputy  collector  reciltne  bis  appoint- 
meot  as  collector  for  eight  townsnips,  decided' 
that  an  alteration  to  nine  townships  was  fatal, 
on  tbe  ground  that  there  was  an  altaretion  of 
the  subject  matter.  Mr.  Jvitice  Story  says  of 
the  surety:  "To  the  extent,  and  In  tbe  man- 
ner, and  under  Uie  circumstances  pointed  out 
In  bis  obligation,  he  is  txmnd,  and  no  further. 
It  is  not  sufflcient  that  he  may  sustain  no  in- 
Jury  by  a  change  In  the  contract,  or  that  It 
may  even  t)e  for  Tils  benefit.  He  has  a  right  la 
stand  upon  the  very  terms  of  his  contract,  and 
If  he  does  not  assent  to  any  variation  of  it  anil 
variation  is  made,  it  Is  fatal."  See  also  Doi- 
in  V.  Bradley,  17  We&d.  432,  and  Binkh^ad 
.  BroiBtt,  0  Hill,  084. 
In  the  case  at  bar  there  is  do  provlilon  for  Qm 
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lenetral  or  extendon  of  tbe  lease,  ttnd  tbe  pro- 
TiBion  la  for  tbe  paymeat  of  rent  for  further 
occupancy  after  the  ezpfration  of  the  lease. 
TTiecoyeDBnlis  to  pay  tlie  rant  ipedfled,  or  at 
that  rate,  whlJe  holdiog  over  tbe  term,  not 
while  occapying  UDder  a  nevr  comract  and  en- 
other  lease.  jZ  before  said,  trhile  holdiog 
over  the  term,  without  a  new  contract  the  ten- 
ant would  be  tcDant  at  sufferance  and  as  such 
liable  to^y  rent  to  which  bis  coven  ant  would 
apply,  when  by  a  new  contract  he  should 
become  tenant  at  will  be  would  cease  to  bold 
over  the  term  and  would  be  Id  under  the  new 
contract  to  which  the  covenant  to  pay  rent 
would  not  apply. 

Id  Salitbvry  v.  Hale,  »iipr'i,  the  provisions 
In  regard  to  rent  did  not  differ  much  from 
tboee  in  tbe  case  at  bar.  iff.  CMtf  Jvttice 
8baw  said  ;  "Tbe  ratural  Import  of  tbe  lao- 
guape  is,  a  covenant  not  only  to  pay  the  rent 
Eunng  the  term,  but,  fu  tbe  contiogency  of 
holdine  over  tbe  term,  to  pay  the  same  rent 
for  Bucn  further  time  as  he  should  bold  over." 
It  was  found  that  no  new  lea^e  or  express 
contract  was  made  betneen  the  laodlord  and 
tenant,  and  tbe  defendant  was  held  liable  for 
rent  that  accrued  two  years  after  iheeiplrat ion 
of  the  lease,  on  his  guaranty  that  the  tenant 
would  perform  bis  covenants. 

Sdteirdi  t.  Hale,  nipra,  was  an  action  to  re- 
cover two  quarters'  rent  The  defendant  had 
entered  under  a  lease  very  similar  in  its  pra- 
TisioDS  tn  regard  to  rent  to  tbe  case  at  bar, 
except  that  the  rent  was  payable  quarterly  and 
tbe  covenant  was  to  pay  the  quarterly  rent. 
The  lessee  held  over  after  the  expiration  of  the 
lease,  and  fifteen  days  thereafter  informed  the 
le«or  that  he  Intended  to  vacate  the  premlsea. 
The  lessor  claimed  that  tbe  lessee  was  tenant 
at  will  and  must  ^ive  notice.  The  leasee 
claimed  that  he  waa  tenant  at  suSerance  and 
could  quit  at  any  lime.  The  lessee  continued 
to  occupy  until  two  and  a  half  months  after 
the  expiration  of  tbe  lease,  when  he  left,  the 
lessor  refusing  to  accept  s  surrender  of  tbe 
premises.  At  the  ezpirntion  of  one  quarter 
after  the  term  the  lessor  demanded  a  quarter's 
rent,  and  the  lessee  tendered  him  the  amount 
pro  rata  to  the  time  be  quit  the  premises.  The 
action  waa  by  tbe  lessor,  aft«r  the  expiration 
of  another  qnarter,  to  recover  two  quarters* 
rent.  The  question  waa  whether  the  leasee 
was  tenant  at  willorteoantat  sufferance,  after 
the  expiration  of  the  written  lease.  The  court 
Bays:  "  If  tbe  lease  had  been  silent  as  to  such 
ho'ldlng  over  tbe  defendants  would  have  been 
tenantaat  sufferance.  .  .  .  In  order  that  a  new 
eatate  at  will  shall  exist  tbere  must  be  a  new 
contract,  either  express  or  implied  from  the 
deallnR;s  of  the  paniee.  .  .  .  But  the  leaae  In 
present  case  contains  certain  stipulations  on  the 
aubject  of  holding  over,  and  tt  is  necessary  to 
con!=ider  their  effect  After  stating  the  pro- 
Tiaions  of  the  lease  tbe  court  proceeds :  "These 
covenants  for  tbe  payment  of  rent,  in  case  the 
Ie»eea  shall  hold  over,  do  not  give  them  any 
right  to  hold  over." 

Id  SaUibMry  v.  HaU.  13  Pick.  423.  it  is  said 
by  Shaw,  (J?l  J.,  that  if  a  party  covenants  to 
pay  rent  b«70nd  the  term,  though  11  does  not 
enlarge  or  after  the  terb,  it  is  still  a  valid  con- 
tract and  the  law  will  nve  It  effect.  As  It  does 
not  enlarge  or  alter  tbe  term,  neither  doe*  It 
»L.R  A. 


create  an  eatate  at  will  at  the  expiration  of  the 
term.  The  holding  over  is  without  right  on 
the  part  of  the  tenant,  and  It  Is  through  the 
lacbea  of  the  landlord  and  not  by  his  agree- 
ment (4  Kent,  Com.  eth  ed.  117).  He  may  at 
any  time  enter  and  expel  the  tenant;  and  the 
correlative  right  of  the  tenant  is  to  quit  at  any 
time.  Neither  la  bound  to  give  notice  to  the 
other  of  his  intent  to  terminate  the  occupancy. 
The  effect  of  the  covenant  is  to  fix  the  amount 
of  tbe  rent  which  the  tenant  shall  pay  for  bis 
"holding  over."  The  court  said  that  the  facts 
did  not  show  that  an  estate  at  will  was  created 
by  BV  new  contract,  express  or  implied,  and 
that  the  plaintiff  was  entitled  according  to  the 
terms  of  tbe  lease  only  to  a  pro  rata  rent  dur- 
ing the  lime  the  defendant  held  over. 
Riet  V.  Loomit,  tupra,  was  an  action  upon  a 

Earanty  for  the  payment  of  rent  which  the 
see  covenanted  to  pay  monthly  during  the 
tenancy,  and  also  for  such  further  time  as  tbe 
lessee  might  bold  the  same.  The  lessee  held 
over  and  the  action  was  for  rent  which  accrued 
several  months  after  the  termination  of  the 
term.  Tbe  defendant  was  held  liable.  The 
court  says:  "The  holding  over  was  conilnnous, 
and  without  any  new  contract  between  the 
lessor  and  the  lessee.  No  change  was  made  to 
take  the  case  outside  of  what  was  provided  for 
in  tbe  lease.     No  new  tenancy  supervened," 

In  Emmom  v.  Seudder,  tapra.  It  was  held 
that  a  tenant  who  continued  In  pos.sesslon  after 
the  expiration  of  a  lease  for  years  was  a  tenant 
at  will  because  he  occupied  under  a  new  agree- 
ment The  court  says  that  when  a  lessee  re- 
mains In  possesnion  at  the  expiration  of  hia 
term  and  no  new  agrecrnent  is  made  he  becomes 
a  tenant  at  sufferance,  but  when  there  is  a  new 
contract,  express  or  Implied  from  the  acta  of 
the  parties,  and  the  tenant  occupiea  under  It, 
be  becomes  a  tenant  at  wilL 

In  neither  of  the  cases  against  guarantors 
]ust  cited  does  the  court  refer  to  tbe  queation 
what  dealings  between  the  lessor  and  the  lessee 
in  paying  and  receiving  rent  aft«r  the  termina- 
tion of  the  lease  may  be  sufficient  to  prove  the 
new  relation  of  landlord  and  tenant  at  will  tie- 
twecn  them,  and  there  is  no  occasion  to  con- 
sider that  question  here.  Tbe  report  flnds  that 
before  the  lease  expired  the  rent  after  the  term 
was  by  mutual  agreement  reduced  to  (lUO  ■ 
month,  and  that  after  one  year  It  was  In- 
creased. This  occupancy  witn  the  consent  at 
the  lessor  at  an  agreed  rent  means  a  lease  at  ' 
will  by  a  monthly  rent,  which  neither  party 
can  terminate  except  by  tbe  notice  requited  to 
terminate  a  leaae  at  will.  Tbere  waa  a  new 
contract  and  a  holding  different  from  the 
holding  over  contemplated  by  the  covenant, 
and  which  was  detrimental  to  the  guarantor  in 
that  neither  the  lessor  nor  the  lessee  could  de- 
termine ft  without  a  month's  notice,  and  differ- 
ing also  in  the  rent  reserved.  Tbe  decrease  in 
rent,  while  It  would  diminish  tbe  extent  of  the 
liability  of  the  guarantor  if  he  continued  liable, 
was  detrimental  to  him  because  it  offered  an 
inducement  to  the  tenant.  It  was  for  the  in- 
terest of  the  guarantor  that  the  rent  should 
not  continue  after  the  expiration  of  the  term. 
Offering  the  premisea  at  a  lower  rent  after  tbe 
lease  expired  was  In  effect  paying  the  tenant  a 
premium  to  continue  as  tenant  at  wOl,  and 
might  discharge  the  guarantor  even  IE  the  lessee 
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reauiaed  liable  on  bla  coTeDant  to  jmj  rent. 
But  it  aeems  tbnt  the  leasee  waa  not  liable  on 
bla  corenaiit  for  the  rent  wbicb  accrued  after 
tbe  expiration  of  the  t«rm.  His  covenant  was 
to  pay  tbe  rent  reserved  in  the  lease,— 1106.30 
A  month.  He  clearly  was  not  liable  for  that, 
because  he  occupied,  not  as  holding  over  the 
lease,  but  under  a  yerbal  agreement  to  pay  $100 
ft  montb.  He  was  not  liable  on  his  covenant 
(or  a  rent  of  flOO  s  month,  because  that  was 
not  the  rent  reserved  In  ttie  lease  and  which  he 
covenanted  to  paj.  Had  ha  been  sued  on  bis 
covenant  tbe  larger  sum  must  have  been  de- 
manded aa  tbe  rent  reserved,  and  be  ooift  not 
defend  bj  setting  up  a  verbal  agreement  that 
Uie  rent  reserved  would  be  lessj  his  defense 
would  be  that  he  was  not  holding  over  tbe 
lease,  but  was  occupying  under  a  new  agree- 
ment and  a  new  tenancy,  to  which  the  cove- 
nant In  tbe  lease  did  not  apply.  But,  however 
it  may  be  as  to  the  leaaee,  we  think  that  the 
guarantor  is  not  liable  for  the  rent  wbich  ac- 
crued after  Ibe  termtoation  o(  ibe  lease  and 
made  under  the  new  agreement  by  wbich  the 
lessee  became  tenant  at  will  to  the  lessor  ar  ~ 
different  rent  from  that  reserved  In  the  lease 
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SAME  e.  SAME. 


1.  ni«    qneatloa  of    dlaproporfloiiaia 

taAa.ttaii  la  open  upon  appeal  from  asseeson  to 
oouDty  commlaBloners  tor  an  abatement  of  taiea 
on  the  ground  of  oTervaluetloD  of  property,  but 
It  Is  Umlted  to  irlietlier  or  not  more  than  a  &Ir 
oash  value  has  been  put  upon  tlie  propertT;  and 
the  Inquiry  cannot  be  flztanded  towbotherornot 
the  property  has  boeo  valued  relstlvelr  more  or 
less  than  Blmllar  property  of  other  persoDS,  alpoe 
ttaoturute  requires  a  fall  aash  vslnacloa  of  all 
property  for  tazatloD. 

S.  ETldene«  »m  to  the  TalnaAlon  1^  «■■ 
ae«(or«  of  other  rimil  ar  pw^wty  oannot 
be  considered  by  the  county  oommlsalonen,  upon 
■D  appeal  to  obtain  an  abatement  for  overvalo- 
atlon  of  corlaln  property,  tor  Hie  purpose  of  de- 
terming' Ihe  proportionate,  as  dUtlngulshed  from 
tb?  HctuRl,  cflsh  value  of  the  property,  where  the 
statute  requires  a  fair  oaab  valuation  of  all  prop- . 

S  L.  a  A. 


erty  for  taxstJon;  but  the  admission  of  looh  en- 
denoe  for  the  purpoaeof  detarmlnlnR  actual  cash 
value  wUl  not  oatNe  a  quaablnK  ol  tbe  i»ooe«d- 

8.  Writo  tfeortfawmrito  qiuMh  procowl- 
Ings  oT  oonntr  eoDunlaBlaBar  acting  ai 
boards  of  appeal  trom  deolalons  of  tax  aanrwiiiia 
are  not  taually  laaued  for  mere  mMakes  la  the 
adrnMOD  of  evldeuoe  when  aubstantlal  JusUoe 
appean  to  bavs  been  done. 

4>  nta  adadaaloB  In  •vidaaee  by  the  ooun. 
tyoonunkalonem  sitting  aa  a  board  of  appeal  to 
review  a  dedskm  of  aseesson  valulnir  property 
tar  taz&tloii,  of  their  own  valuation  of  tbe  nme 
property  npoQ  a  similar  appeal  In  the  preceding 
year,  will  not  cause  a  quashing  of  the  proceeding 
nnleai  It  appeaie  that  Injustice  has  thereby  been 
done,  although  saoh  former  valuation  oould  not 
be  taken  by  the  board  as  oonoluslTe  of  the  pres- 
ent value,  and  therefore  did  not  constitute  such 
evidenoe  as  they  were  compelled  to  reealvek 

B.  Tb«  fbet  tluit  wat«ir  povrer  la  ex- 
pressly exelDded  fvoia  eonsideraUon 
tn  tho  deterrnlnatton  oCihe  valueof  buildings  for 
purpoKe  of  taxation  by  tbe  clause  relating  to 
them  Id  a  statute  which  ooDtainsdiieotioDB  toas- 
KSKirsastothe  method  of  arriving  at  Untax- 
able value  of  leal  estate,  and  I*  notelsewhera 
referred  to,  will  not  nceveot  Its  being  valued  and 
taxed  with  tbe  land  to  which  It  la  appurtenant 
and  In  oonneotloD  with  which  It  la  used. 

6.  AretoraofajiaaaeaBBaeBt aibelQg''on 

land  and  water  power"  does  not  show  that  the 
water  power  was  assessed  Independently  of  the 
hu>d. 


7>  CKmntyot 


w  h»TO  no  power 


upon  appeal  to  them  from  a  deolsloD  ol  

placing  a  valuation  on  property  for  the  purpose 
of  taxation  to  Interfere  with  the  easQAment  on 
tt>e  around  that  tbe  aaseason  neglected  to  eomply 
with  the  statutory  provlslona  aa  to  separate  de- 
eorlpUon  and  valuation  of  oertaln  kinds  of  prop- 
s' The  mere  fbcttluiit  one  person  ha*  k 
rlg'ht  to  have  certalu  canala  through  land  of 
which  another  owns  Che  fee  kept  open  for  the 
passage  of  water  will  not  entitle  the  latter  to  ex- 
emption from  taiatloa  upon  the  land  oovered  l>y 
the  water  which  flowi  la  them,  at  least  where  he 
has  the  right  to  use  water  from  them  to  any  ex- 
tent abort  of  Inlerrerence  with  the  rights  of  the 

9>  A  land  owner  is  not  subjeot  to  taxa^ 
ttonapon  land  cowered  by  a  ean^  run- 
ning through  his  property,  the  fee  of  which 
Is  In  a  third  peivon.  although  he  has  aoqulred  the 
right  to  maintain  buildings  over  such  canal, 
above  high-water  mark,  for  a  term  of  ninety- 
nine  years. 

(October  n.lWU 

TJESERVATION  from  tbe  Bupreme  Judi. 


petitions  for  wrils  of  certiorari  to  review  pro- 
ceedings of  the  County  Commisiiloners  of  Mid- 
dlesex County  sitting  as  a  board  of  appeal 
from  tbe  decision  of  tbe  assessors  placing  aval- 
nation  on  certain  property  for  purposes  of  tax- 
ation. Writ*  graitUdiaJhtt and favrth  eoM*. 
and  refuted  in  the  other  eatet. 

The  facts  aufflclenily  appear  In  the  opinion. 

Meitn.  lb  T.  Trail,  Oitg  aMeitor.  and 
Willlsa  8,  Knox  for  Ibe  City  of  Lowell. 

Mmn.  T.  U  UTermore  and  O.  &  Ul- 


1890;  Cm  or  Lovkll  t.  Codsti  CoioasaioiTKBS  or  Hiddlsbbx. 

It  for  tbeHerrimick  Hanu factoring  Co., 
Ibe  BooH  Cotlon  Milla,  the  MassachuMttB  Cov 
ton  UJUs  M)d  the  Tremoot  and  Suffolk  Uilla. 

Field,  OK.  J.,  delivered  tbe  opinion  of  the 
court: 

In  tbe  flTRt  case  It  appear*  that  the  retpoa- 
dents,  the  Countf  OommusioDere  foi  the  Conn- 
^  of  Middlesex,  abst«d  a  part  of  the  tax  awesscd 
on  the  real  estate  and  machinery  ot  the  Uerrl- 
DiBck  MsnufactnrinK  Companj,  ftnd  tite  peti- 
tioner aveiB  that  the  respondents  In  their 
pnx^ings  erred  In  law  in  the  following  re- 
spects, to  wit: 

1.  In  ruling  that  the  question  of  dispropor- 
tionate taxation  was  open  In  Ibia  proceeding, 
and  in  admiiling  evidence  tending  to  show  dis- 
proportlonale  taxation, 

2.  In  ruling  that  there  was  any  competent 
evidence  before  tbem  to  prove  disproportionate 
taxation,  and  in  finding  that  the  said  Merrimack 
Hanufacturing  Company  whb  disproportionate- 
ly taxed  by  the  Bssesament  aforesBid. 


parts  of  the  machinery 

Manufacturing  Company  and  taxable  as  auch, 

and  In  abating  the  tax  to  the  amount  of  their 

value. 

4  In  ruling  that  the  mills  and  dies  were  not 
parts  of  the  machinery  of  said  Merrimack 
MauutacturlQg  Compsny  and  taxable  as  such, 
and  la  abating  the  tax  to  the  amount  of  their 

The  assessors  of  the  City  of  Lowell,  acting 
under  Pub,  Stst.,  chap.  11.  t;  13,  and  §  20,  cl. 
S,  valued,  for  the  purpose  of  taxation,  the  real 
property  and  machinery  of  the  Merrimack 
ManuTacturing  Company  on  May  1,  1887,  at 
93,480,408,  and  asaeased  a  tax  upon  this 
Taluation.    The  tax  commissioner  of  the  Com- 


IJanutBcturing  Company  thereupon,  in  pursu- 
ance of  Pub.  Slat.,  chap,  18,  §  41,  made  an  ap- 
plication to  the  aasessora  of  the  City  of  Lowell 
for  an  abatement  and  Ibe  assessors  refused  lo 
grant  an  abatement,  whereupon  an  appeal  was 
taken  to  the  respondents  In  accordance  with 
Pub.  Btat,  chap.  11,  §71.  Pub.  SUt.,  chap.  11, 
g  71,  Is  as  follows:  'Of  the  ssscamrs  refuse  to 
make  an  abolemGnt  to  a  person  he  ma;  within 
one  month  thereafter  make  complaint  thereof 


othec 


uDiT  commisaioners  by  nlin^  the  as 
ir  clerk,  and  if  upon  a  hearing  it 


with  their  clerk,  and  if  upon  a  hearing  it  ap- 
pean  that  tlie  complainant  is  overrated  the 
commissioners  Aall  make  such  an  sbaiemenl 
as  they  deem  reasonable." 

The  duty  of  the  aasessora  when  an  applica- 
tion Is  made  to  them  for  an  abatement  is  de- 
fined in  Pub.  StaL,  chap.  11,  %%  69, 73-74  Sec- 
tion 69  is  as  follows:  "A  person  aggrieved  by 
(he  taxes  assessed  upon  him  may  apply  to  the 
atcsessors  for  an  abaiemeot  thereof;  and  if  he 
mukes  It  appear  that  he  is  t&xed  at  more  than 
bis  Just  proportion  or  upon  an  asseasment  of 
any  of  his  pioperiy  above  its  f^  cash  value, 
they  shall  make  a  reasonable  abatemect." 

A  person  may  be  taxed  at  more  than  his  jnst 
proportion  either  becBUM  be  is  taxed  at  a  dis- 
proportionale  rate,  or  for  property  which  he 
iloes  not  own,  or  because  his  property  is  dla- 
proportionally  valued,  ByPub.Btat.  chap.ll, 
IIL.RA. 


^  40,  the  assessors  are  required  to  "make  a  fail 
cash  valuation  of  all  the  estate,  real  and  per- 
sonal, subject  to  ta:(ation,"  in  the  city  or  town. 
See  Id.  ^§  41,  &9;  Stsl.  1H8S,  chap.  860.  gg  1,  B. 
The  provision  that  "all  properly  liable  to  tax- 
ation in  (his  OommODwealth  shsll  be  assessed 
at  its  fair  cash  value"  was  first  enacted  in  Stat 
1868,  chap.  810.  §  1.  Rev.  Stat,  chap.  7,  S  80, 
provided  that  the  list  of  the  valuation  and  as- 
sessment of  property  should  contain,  among 
other  things,  the  names  of  the  lobabilanis  as- 
sessed, "the  truevaluation  of  their  real  estate," 
"the  reduced  value  of  llieir  real  estate,"  "the 
trae  value  of  their  personal  property,"  and 
"the  reduced  value  of  their  personal  property;" 
and  bysection  80  the  assessors  were  suthorized 
to  make  an  abatement  to  any  person  "if  he 
shall  make  it  appear  to  them  that  he  is  taxed  at 
more  than  his  just  proportion,"  etc.  The  same 
langusgewasusedmOen.  Stat.,  chap.  11, §48. 
The  meaning  of  the  words  "  reduced  value," 
found  Id  Iheltevlsed  Statutes,  is  exph^ned  iu 
Torre}/  v.  .Villbury.  21  Pick.  64  It  is  a  matter 
of  common  knowfeilge  that  formerly  the  ai 


rsof  ci 


valuation  less  than  its  fair  cash  value,  al- 
though the  usage  was  not  warranted  by  the 
statutes,  and  it  was  lo  prevent  Ibis  that  Stat, 
1853,  cbap.  810,  was  passed.  The  effect  of  this 
Statute  upon  the  duty  of  county  commission- 
ers in  heariae  petitions  for  abatement  was  con- 
sidered in  Chtcopte  v,  Hampden  Gounty  Oamri., 
16  Gray,  88.  The  words  "overrated,"  or 
"more  than  bis  just  proportion,"  as  applied  to 
the  valuation  of  the  estate  of  a  person  for  the 
purpose  of  taxation  and  the  abatement  of  bii 
taxes,  have  come  down  from  the  early  statutes. 
See NetrbarypoTlv.EMtr  Count}/  OMnn.  12 Met. 
311.  Ocn.  Slat.,  chap.  11,  §43,  was  amended 
by  Hiat.  1877,  chap.  160,  g  3,  by  Inserliog  the 
words  "or  upon  an  assessment  of  anv  of  hla 
property  above  Its  fsir  cash  value,"  wnich  are 
now  found  in  Pub,  BtaU,  chap.  11,  S  80.  It 
appears  from  the  return  of  their  proceediogi 
by  the  respondents  that  tbe  Merrimack  Manu- 
factuiing  Company  contended  before  them 
"that  hy  the  said  assessment  of  taxes  upon  it 
by  said  assessors  it  was  taxed  at  more  than  its 
just  proportion;  and  in  support  of  Uits  conten* 
tion  offered  to  show  the  valuation  placed  by 
raid  assessors  for  said  yenr  upon  certain  pieces 
of  property  In  said  Lowell  owned  by  other  cor- 
porations and  individuals,  as  compared  with 
their  valuation  of  certain  Uke  plecea  of  prop- 
erty of  the  oomplaloaot;"  andevidcncetoshow 
this  wasadmitted.  It  is  obvious  from  tbe  Stat> 
utes  now  in  force,  which  have  been  referred  to, 
that  it  was  tbe  duty  of  the  County  Commis- 
sioners to  vslue  the  real  properly  and  ma- 
chinery of  the  Company  at  Its  fair  cash  value, 
and  that  they  would  have  no  right  to  value  It 
at  less,  even  if  tbe  other  similar  real  property 
and  machinery  In  the  City  of  Lowell  bad  been 
valued  1^  tbe  assessors  at  less  than  their  fair 
cash  value.  For  the  purpose  of  determining 
tbe  "tme  value"  of  the  corporate  franchise  of 
tbe  Herrlmack  Manufacturing  Company  as  the 
basis  of  tbe  tax  to  be  levied  under  Pub.  Stat., 
cbap.  18,  It  is  immaterial  on  what  basis  the 
property  and  machinery  of  other  corporetlone 
in  tbe  City  of  Lowell  had  been  assessed  by  tbe 
assessors,  and,  apart  from  this.  It  is  a  viofatioo 
of  tbe  Statutes  knowingly  to  uul .— .— 
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of  properly  for  the  pnrpow  of  taxation  at  les 
or  more  than  its  full  and  fair  cash  value.  See 
StHt.  168S,  chap.  3SG,  §§  1,  8  The  Just  pro- 
portion iDteudeil  by  the  exisilng  Statutes  la  at- 
tained bj  aBECSsius  the  property  of  dilTerent 
peisons  at  a  uniform  rate,  and  upon  Its  fair 
cash  valuation.  Whatever  ma;  be  the  remedy, 
if  there  be  any,  when  it  Is  bbown  that  the  aa- 
uasora  have  iDlentionally  assessed  the  property 
of  s  part  or  all  of  the  inhabitants  at  less  than 
its  Tair  cash  value,  we  are  of  opinion  that  in  a 
petition  for  the  abatement  of  taies  on  the 
eround  of  the  overvnluation  of  tlie  property  of 
Uic  petitioner,  and  of  diaproportionate  taxation 
arising  from  such  overvaluation,  the  question 
ta  whether  the  property  has  been  valued  at 
more  than  its  fair  cash  value,  and  not  whether 
It  has  been  valued  relatively  more  or  less  than 
■imllar  properly  of  other  persons.  If,  then, 
the  resiHindents  admitted  the  evidence  objected 
to  for  the  purpose  of  determining  the  propor- 
tionate value  as  distinguished  from  the  actual 
cash  value  of  the  property  of  the  Merrimack 
jManufaclurin);  Company,  we  think  that  they 
erred  In  the  rule  of  law  which  they  adopted  as 
the  standard  or  test  to  be  applied  in  determin- 
ing whether  the  Company  had  been  overrated. 
If,  however,  the  valuation  of  the  assessors  of 
ainiilar  pieces  of  property  of  other  corporations 
and  persons  was  admilled  only  as  evidence  of 
the  Bclual  cash  value  of  the  proper^  of  the 
Merrimack  Manufacturing  Company,  then  the 
admission  of  this  evidence  would  not  neces- 
iarily  require  that  the  proceedings  sboiild  be 
quashed.  If  we  assume  that  such  evidence 
would  be  held  incompetent  in  proceedings  lu 
co'jrt,  stili,  the  proceedings  before  county  com- 
missioners acting  as  a  board  of  appeal  from  the 
decisions  of  the  assessors  are  not  in  all  respects 
aubject  to  the  same  rules  aa  trials  of  causes  in 
court,  and  a  writ  of  certiorari  to  quash  their 
proceedings  is  not  usually  issued  for  mere  mis- 
taiies  in  the  admission  of  evidence  when  sub- 
stantial justice  appears  to  have  been  done. 
Upon  an  examination  of  tlie  return  of  the  re- 
spondents we  think  that  it  appears  that  the 
question  was  distinctly  raised  whether  over- 
rating within  the  meaning  of  the  Statute  did 
not  include  a  valuation  relatively  greater  than 
that  put  upon  the  property  of  other  persons  hs 
well  as  a  valuation  in  excess  of  the  fair  cash 
value  of  the  property,  and  that  the  Commis- 
sioners ruled  thai  it  included  both  kinds  of 
overvaluation,  and  therefore  admitted  the  evi- 
dence objected  to  and  found  that  the  property 
of  the  Merrimack  Manufacturing  Company 
had  been  overvalued  for  the  purpose  of  taxa- 
tion. This  was  the  adoption  of  a  doubleatand- 
ard  of  value  and  was  erroneous,  and  we  cannot 
say  that  aubstantial  Justice  has  been  done,  be- 
cause it  may  be  that  the  County  Compiission- 
ers  found  that  the  valuation  of  the  assessors 
was  not  in  excess  of  the  fair  cosh  value  of  the 
property,  but  only  that  the  property  had  been 
aispropurtionately  valtuid  by  the  assessors. 
The  result  is  that  the  abatement  made  bv  the 
County  Commissioners  must  be  annulled  and 
.they  must  proceed  anew  upon  the  complaint 
of  the  Merrimack  Manufacturing  Company  to 
determine  the  fair  cash  value  of  its  retil  estate 
aod  machineiT  according  to  law.  Bee  Loweil 
■w.  MiddUux  County  Coinrt.  6  Allen,  131;  Pub. 
6taL  chap.  IBS,  g  0. 
e  L.  R.  A 


It  was  ft  mixed  question  of  law  and  fact 
whether  the  copper  rolls  and  the  mills  and  dies 
were  a  part  of  the  machinery  of  the  Herrimat^ 
Manufacturing  Company.  There  ai«  Intima- 
tions in  our  reports  that  by  machloeiy  in  thft 
proviaionBof  the  Statute  we  are  consideriotr 
was  meant  machinery  in  some  manner  afBxed 
to  real  property.  See  Botton  A  3.  G.  Co.  t. 
Botton,  4  Met.  181;  Gml  T.  Hamilton  Mfg.  Oo. 
ISAtlen,  298,  809. 

However  this  may  be,  we  see  no  error  of  lavr 
in  the  findings  of  the  Commissioners  in  tlw 
matter  of  the  rolls,  mills  and  dies,  and  we  are 
inclinedto  think  that  on  the  facts  reported  we 
should  have  found  the  same  way. 

Writ  iffcertiormri  to  ittue. 

The  second  case  relates  to  the  VKluation  of 
the  real  estate  and  machinery  of  the  Boott 
Cotton  Mills  on  May  1, 1887.  The  tax  com- 
missioner put  a  less  valuation  upon  them  than 
that  of  the  assessors  of  the  Cfty  of  Lowell. 
The  corporation  applied  to  the  assessors  for  an 
abatement,  which  was  refused,  and  thereupon 
it  mode  complaint  to  the  County  Commiasioners 
pursuantto  Pub  Stat.,  chap.  U,  §71.  Atlhe 
hearing  before  the  Commissioner  the  corpora- 
tion called  Mr.  Cumnock,  Its  agent  and  man- 
ager, and  against  the  objection  of  the  City  of 
Lowell  was  allowed  to  prove  by  him,  aa  the 
return  states,  "that  the  property  in  question 
aod  the  condition  iheieof  were  the  same  on 
the  first  day  of  May,  1387,  aa  on  the  fliat  day 
otMa^,  1886;  that  If  any  change  had  taken 
place  it  was  on  the  side  of  depreciation  by 

—     _. _.  J  .._.    ijj^j  there  was   uo 


tbeo 


different  property  in  the  mill  yard  of 
plainantonthe  first  day  of  May,  1837,  than 
on  tbe  first  day  of  May,  1888,  except  that  4,384 
spindles,  4  Piatt  mules,  8  fly  frames  and  1  loom 
bad  been  added  to  the  machinery  of  the  com- 
plainant, and  tbe  witness  gave  tbe  cost  of  thia 
additional  machinery.  There  was  no  croea- 
examlnation  of  the  witness  by  the  respondent." 
After  this,  the  Boott  Cotton  Mills  "oflered  in 
evidence  a  duly  attested  copy  of  the  record  and 
return  of  said  County  Commissioners  of  their 
proceedings  upon  a  former  complaint  to  them 
t>y  the  compiainant"  similar  to  tbe  complaint 
then  before  the  Commissioners,  wherein  th^ 
determined  the  value  of  the  real  estate  and 
machinery  of  said  Boott  Cotton  Mills  for  th« 
purpose  of  taxation  to  be  on  May  I,  1086, 
(1,290,920.  Thia  was  a  less  sum  than  tba 
valuation  of  tbe  assesaors  for  1887,  or  than  the 
valuation  of  tbe  tax  commissioner  for  1887. 
This  copy  was  admitted  in  evidence  against  the 
objection  of  the  City  ot  Lowell.  The  return 
in  tbe  case  at  bar  recites  that  "there  was  no 
other  evidence  aa  to  the  value  of  said  real  and 

EBTSonal  estate  offered  by  complainant  than  aa 
eretnbefore  set  forth,  and  the  respondent  in- 
troduced no  evidence  whatever."  The  com- 
missioners "having  examined  Ibc  property  of 
the  complainant  at  the  concluMon  of  the  said 
hearing,  reduced  tbe  valuation  below  that 
made  by  the  Bssessoia  and  abated  a  part  of  the 
laz  assessed  by  them. 

The  valuation  of  property  for  the  purpose  of 
taxation  is  an  inquest  by  public  olOcen  for 
public  purposes.  Although  tbe  property  maj 
remain  specifically  the  same  from  year  to  year, 
yet  the  value  of  it  may  change  from  cause* 
which  are  Independent  of  tbe  condition  of  ttw 
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foopaty.  The  aneasun  in  tba  flnst  iDstauce 
■niBBe  Ihett  eatitoate  of  value  according  to  their 
Jndgmeataadiuuellvwilhoutahearing.  When 
«  peraoD  nukes  applicalioo  for  an  aoatemeol 
mtaxea  tbe  Statutes  provide  that  "if  he  makes 
It  appear  ibal  be  is  taxed  ai  moie  tbst  lils  Just 
nroporlioD,  or  upon  an  assessment  of  any  of 
Lis  property  above  its  fair  cash  value,  the; 
•hall  make  areBBonsbleibstemeat"  TbUpto- 
viaion  Implies  that  tbe  assessors  are  to  grsot 
him  a  heHrlui;.  On  coioplaitit  made  to  the 
Coantv  CommisBlODetsuQaerPub.  8tat.,cbap. 
11,  S  11,  the  provision  U  that  "if  upon  a  hear- 
ing It  appears  that  tbe  compIainaDt  is  overrated 
the  Com  mission  on  shall  make  such  an  abate- 
ueDt  as  thej  deem  reaaoDBble."  Se«  Pub. 
«Ut  Chap.  18,  ^  41. 

Bnt although  tbe  Commissioners  areto grant 
k  hearing,  the;  can  siiU  examine  tbe  property 
to  be  sasesstid  and  on  their  onn  judgment 
iDodtSed  as  it  msy  be  by  any  evidence  produced 
before  them  eaiimaie  Its  value.  It  was  not 
the  intention  of  tbe  Statutes  tbat  such  an  ad- 
ministTBiive  board  aa  aeseesors  or  county  com. 
missioners  should  when  they  grant  a  bearing 
be  required  to  proceed  exactly  in  accordance 
with  tbe  rules  vhich  have  been  established  in 
Juiiiciel  oouris  for  tbe  trial  of  causes.  Some 
of  tbose  rules  beve  been  estsbiisbed  for  the 
•ake  of  coovenieoce  In  Jury  trials,  in  order 
that  the  parties  may  notbc  taken  by  surprise,  or 
-the  jury  be  distracted  by  collateral  issues,  or  the 
trial  be  so  far  prolonged  tbat  tbe  jury  cannot 
remember  the  testimonj^.  The  flnal  Judgment 
of  the  County  Commisslnners  la  concluaive 
upon  all  the  world  as  to  tbe  valuation  to  be  put 
npon  Oie  property,  for  the  purpose  ot  tbe  as- 
•essment  for  which  the  value  is  determined, 
knd  It  resembles  a  Judgment  (n  rem  rather  than 
Apetsoaal  Judgment;  but  It  was  never  intended 
tliat  such  a  Jnogment  should  be  conclusive  as 
lo  ralne  in  reference  to  future  assessments, 
even  if  the  assessors  or  County  CommissIoDeis 
should  be  of  opinion  that  tbe  values  were  the 
same  at  tbe  different  times  when  the  assess- 
iDGDts  were  made.  Ifassessorsorcountycom- 
missioners  Wbo  have  eatimated  tbe  values  of 
property  for  tbe  purpose  of  asscssmeot  in  one 
;ear  are  of  opinioa  the  next  year  tbat,  al- 
though the  value  has  not  changed,  tbe  valua 
tion  of  tbe  preceding  year  was  too  low  or  too 
Iiigb,  tbey  are  bound  by  the  Statute  to  estimate 
the  value  for  the  nest  year  "according  to  their 
beat  skill  and  Judgment"  at  tbe  time  Ibey  make 
the  valuation.  It  may  well  be  doubted  whether 
In  actions  at  law  tlie  doctrine  of  rt*  jvdieata 
Includes  the  assessment  of  damages  when  ap- 
plied to  subsequent  proceedlDRS  between  the 
mme  parties  on  another  cause  of  action,     " 

pose  that  it  has  been  determined  in  an   ai 

of  trover  between  A  and  B  that  tbe  value  of 
k  hoiae  on  January  1,  1869,  when  B  converted 
ft  to  his  own  use,  was  |100,  and  judgment  Is 
entered  for  this  sum  with  interest,  which  B 
pays,  whereby  the  horse  becomsa  his.  A  year 
afterwords  k  huva  tbe  horse  of  B  for  what  it  Is 
reasonably  worth,  and  there  is  evidence  in  a 
•ult  bj  B  for  the  value  of  the  horse  tbat  it  was 
woith  the  same  at  tbe  time  of  the  purchnse  as 
at  the  time  of  tbe  conversion  tbe  year  before. 
It  may  well  be  doubted  whether  it  would  be 
the  duty  of  the  court  at  the  trial  to  admit 
the  former  judgment  in  evidence,  and  then  to 
4L.R.A. 


instruct  the  jury  that  If  they  found  the  taloe 
of  tbe  borse  to  be  tbe  same  when  purchased  as 
it  was  when  converted,  they  most  take  tho 
value  as  determined  by  that  judgment  lo  b« 
conclusive.  Judgments  in  rem  are  not  con- 
clusive upon  all  the  Incidental  issues  which  are 
Involved  in  tbe  judgment,  although  this  has 
been  sometimes  put  upon  the  groood  that  OM 
or  all  at  the  parties  to  the  sabMquent  proceed- 
ings were  not  actually  parties  to  the  proceed- 
ings in  r«ni.  Bee  Barney  v.  l\>urtaMU,  188 
Mass.  lOfl;  BrigMm  v.  Fayeneeathtir,  140  Ha«. 
411, 1  New  Eng,  Bep.  788. 

Evidenceof  the  assessed  value  of  property  haa 
always  been  excluded  In  this  Commonw^lb 
In  suits  or  proceedings  before  courts  to  de- 
termine the  value  of  land,  but  no  case  exactly 
like  the  present  has  arisen.  See  Eenerton  r. 
Henry,  101  M&sa.  IG3i  Flint  v,  Flint,  tkWm, 
84;  Baytiti  v.  Bennett,  114  Mass.  424;  White  v. 
BoeUin  A  P.  R.  Corp.  8  Cush.  420;  .Broten  T, 
Prondenee,  W.d  B.R  Ga.B  Qroy,  8S. 

The  ezdusion  of  evidence  of  this  kind  bai 
been  sometimes  put  upon  the  ground  that  tbe 
assessment  is  ret  inter  alio*,  and  It  is  argued  in 
the  present  case  tbat  tbe  parties  are  tbe  same  as 
they  were  in  the  proceedioge  of  the  previous 
year,  and  that  the  valuations  were  made  for  tbe 
same  purpose.  The  real  parties  In  interest  are 
the  Commonwealth,  tbe  County  of  Middlesex, 
the  City  of  Lowell  and  the  BooU  Cotton  Mills. 
Tbe  pToccedings,  however,  are  ni  generis  and 
are  not  in  the  nature  of  a  suit  between  peraons, 
and  we  think  that  tbe  Statutes  plaiolv  contem- 
plate that  an  Independent  valuation  of  property 
should  be  made  each  year,  according  to  the 
Judgment  of  tbe  asaeaalng  boards  for  tbat  year. 
In  this  view  the  assessments  for  previous  yesrs 
are  only  conclusive  with  respect  to  tbe  taxes 
ossewed  for  tbose  years,  and  with  reference  to 
assessments  for  subsequent  years  they  can  only 
he  considered  as  tbe  opinion  of  tbe  assessing 
boards  concerning  tbe  value  of  the  property  In 
the  years  when  Ibey  were  made.  In  the  view  of 
a  court  tbey  are  not,  strictly  speaking,  admis- 
sible as  evidence  ot  value  in  making  future  aa- 
seasmenls.  But  In  considering  the  duty  of  such 
a  board  as  tbat  of  the  assessors  or  of  the  Couutr 
Commissioners  we  see  no  Impropriety  in  tbefr 
consultlog  tbeir  own  records  to  ascertain  what 
values  have  been  previously  put  upon  property 
with  the  view  of  forming  tne  best  Judgment 
they  can  of  Its  preaeot  value.   Such  board  hua 


may  affect  tba 

Judgment  of  its  members,  and  when  It  does  not 
adopt  wrong  standards  of  value  their  proceed- 
ings ought  not  to  be  set  aside  merely  because 
tbey  have  considered  evidence  which  a  court 
would  not  admit  This  U  only  another  way  of 
saying  that  a  writ  of  certiorari,  when  used  to 
review  proceedings  llkethosein  this  case,  is  not 
a  writ  of  right  but  of  discretion,  and  that  It 
wHI  not  be  Issued  to  quash  tbe  proceedinga 
when  suhatantiai  Justice  has  been  done,  al- 
tbougb  some  evidence  has  been  rejecied  or  ad- 
mitted which  a  court  would  have  admitted  or 
rejected.  Tbe  evidence  admitted  here  was  only 
evidence  of  the  opinion  of  the  si 


substantial  Injury  to  any  party  to  tbe  proceed- 
ings.   Bee  £mm«  v.  MiAiUtta  Count]/  Oomm. 
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In  Mm  eate  tie  pefiCiM  mwt  be  diimittd. 

The  third  case  relates  to  tbe  iame  property 
Htd  the  BamaTftluBtionastbe  flrstcoBe,  but  the 
netitlon  !•  by  the  MeirimBck  M&Dufacturitig 
CompaDy,iiiaDotbytheCi^ol  Lowell.  The 
Company  complalni  th&t  not vUbBtan ding  the 
mbstemeDt  made  by  tbn  County  Commissiooeri 
ItisetillOTcrTBted,  and  that  error*  in  law  to  the 
prejudice  of  tbe  Comptuiy  appear  in  the  pro- 
oeedings  ol  the  Commissioners.  Tbe  first  error 
alleged  is  that  tbe  CommiBsloaers  refused  to 
admit  as  erideoce  a  dulv  attested  copy  of  the 
record  of  their  proceedlugs  upon  a  complaint 
made  to  Ibem  by  the  pellLiooer  upon  an  appeal 
from  the  decision  of  tbe  aasessors  upon  tbe  value 
of  lis  properly  for  tbe  purpose  of  taxation  on 
Hay  1,  lhS6,  which  was  the  year  before  the 
asBeBSmeDt  made  In  ihla  case.  In  that  record 
appeared  the  value  put  by  the  Commissioners 
upon  tbe  real  estate  and  mBcbiuery  of  the  peti- 
tioner for  Ibe  purpose  of  taxation  for  the  year 
1868.  Tbe  reason  apparently  why  tbe  record 
was  rejected  as  evidence  In  tois  case,  while  in 
the  second  case  we  bave  considered  a  similar 
record  was  admitted,  is  that  in  tbe  present  case 
when  it  came  on  to  be  beard  Samuel  O.  Upbam 
bad  been  elected  commissioner  in  place  of  A. 
U.  Lunt.  so  that  tbe  two  hearini^  were  not  bad 
before  tbe  same  persons  as  commisaion era,  while 
Id  tbe  second  case  It  appears  that  the  two  hear- 
ings were  had  before  tbe  samepersons.  Weare 
of^opinion,  however,  as  ne  have  said  in  the 
•econd  case,  that  the  valuation  of  tbe  previous 
year,  even  if  made  by  a  board  comftoeeA  of  tbe 
same  persons,  is  not  evidence  which  the  board 
the  next  year  was  compelled  to  receive,  and 
therefore,  that  even  if  the  distinction  taken  by 
tbe  Commissioners  between  tbe  two  cases  can- 
not be  considered  as  sound,  no  error  of  law  is 
■hown  Id  the  present  case. 

The  petitioner  asked  tbe  CommissionerB  to 
rule  "  that  the  water  power  belonging  to  the 
complainant  ii  not  subject  to  assessment  and 
taxation  as  water  power  by  the  City  of  Lowell, 
and  the  assessment  thereof  was  illegal  and 
void."  The  Commissioners  refused  so  to  rule, 
and  ruled  "that  if  the  value  of  the  complain- 
ant's land  Id  the  mill  yards  was  enhanced  by 
the  ownership  end  use  oiF  tbe  water  power  ap- 
purtenant to  tbe  land  and  the  mill  buildings 
standing  thereon,  the  same  might  t>e  taken  by 
the  assessors  at  such  enhanced  value  for  tbe 
purpoae  of  taxation."  The  counsel  for  the 
Company  contend  in  their  argument  that  tbe 
return  of  tbe  Commlasioners  ebows  that  they 
"assessed  the  water  power  as  such,"  and  not  as 
a  part  of  the  land.  The  aaaeBsori  entered  on 
their  books  and  valued  the  land  and  water 
power  in  tbe  following  manner,  to  wit;  "  land 
in  cotton  yard,  with  water  power,  $819,086; 
land  In  pflnt-worka  yard,  wHh  water  power, 
(211,867."  The  Commisakmers  redaced  thU 
valuation  and  entered  this  reductloD  on  their 
records  In  tbe  foQowlDg  manner,  to  wit:  "  on 
land  and  water  power  In  cotton  yard,  assessors' 
valuation,  $819,086,  reduced  to  |280,414;  on 
land  and  water  power  to  print-works  yard,  as- 
Mflaon'    valuaUon,     $211,BC7,     reduced     to 

S 89,435."  Pub.  Btat.,  chap.  11. S  53,  provides 
It  "the  assessors  shall  enter  in  the  booka 
fnmiahed  in  accordance  with  the  provisioD  of 
SL.R.A. 


the  preceding  section  the  valuation  and  a«e»- 
ment  of  tbe  polls  and  estates  of  tbe  Inhabitant* 
assessed  in  tbe  following  order:  in  column 
number  fifteen;  tbe  true  value  of  buildings 
enumerated  in  the  preceding  column  placai 
opposite  tbe  description  of  the  same,  including 
water  wheels,  such  value  to  be  exclusive  <3 
land  and  water  power  and  the  machinery  uaod 
in  said  buildings;"  In  column  No.  T,  they  am 
required  to  enter  "  the  true  value  of  machinery 
used  in  all  kinds  of  manufacturing  establish- 
audln  columns  Noa.  16,  IT  and  18  they 

.__j  . er  a  description,  by  name  or 

I  and  every  lot  of  land  as- 
placed  opposite  the  name  of 
the  person  or  parly  to  whom  it  is  taxable,  with 
the  number  of  icres  or  feet  in  each  lot,  tho 
number  of  quartz  aand  beds,  of  stone  quarrie* 
ancl  ore  beds  and  the  true  value  thereof;"  In 
column  No.  14  they  are  required  to  enter 
buildings  of  all  kinds,  to  be  described  in  th» 
order  named.whicb  includes  "  cotton  factories 
with  tbe  number  of  spindles  and  looms  used  in 
the  same,"  and  "print  works."  These  provis- 
ions were  first  enacted  by  8Ut  1861,  chap.  167, 
and  from  that  Statute  have  been  incorporated 
into  tbe  Public  Statutes.  Tbe  argument  is  tnat 
before  tbe  passage  of  this  Statute  water  power 
useful  for  mill  purposes  could  not  be  taxed  as 
a  distinct  subject  of  taxation;  and  that  when  It 
was  used  in  connection  with  mills  it  could  only 
be  taxed  with  the  mills  as  parcel  of  the  mfllsor 
appurtenant  to  them;  and  that  sincetbepassago 
of  this  Statute  water  power,  even  if  appurtenant 
to  mills,  cannot  be  taxed  at  all  because  by  tha 
Statute  It  has  been  excluded  as  a  subject  of 
taxation.  But  tbe  Statute  means  that  In  val- 
uing tbe  building  tbe  value  of  tbe  "water 
power  and  machinery  used  in  said  buildings'* 
shall  not  be  included,  not  that  the  machliieTy 
ahall  not  be  valued  and  lazed  or  that  tbe  water 

Eiwer  which  ia  parcel  of  or  is  appurtenant  to 
Dd.  and  is  used  in  connection  therewith,  shall 
not  be  valued  and  taxed  with  the  land.  The 
decisions  before  this  Statute  were  that  water 
power  was  "a  capacity  of  land  for  acertain 
mode  of  Improvement  which  cannot  be  taxed 
independently  of  the  land."  Boiton  Hjg.  Co. 
T.  Snuton,.  23  Pii-k.  22;  LoaeU  v.  MiddUttm 
Govnty  Comrt.  6  Allen.  181. 

There  is  nothing  in  the  Statute  of  1863.  or  In 
the  Public  Statutes,  indicating  that  water 
power  used  in  connection  with  land  abould  not 
be  taxed  with  the  lot  of  land  of  wblch  Ii  is  par- 
cel, or  to  which  it  is  appurtenant;  and  we  think 
that  tbe  County  Commissioners  rightly  con- 
strued the  Statute.  Bee  Flax  Pond  Water  Oo.  r. 
Lffnn,  147  Mass.  81,  6  New  Eng.  Rep.  819;  Phtt 
Eiter  v.  BritM  Oovnty  Qmn.  12S  Mass.  667; 
Pingree  v.  BertMhir*  Vountg  Oomrt,  lOS  HaiL 
76. 

The  form  of  the  a 
that  the  water  power  w 
of  the  land. 

It  appears  by  the  return  that  the  Herimack 
Hanufacturlng  Company  owned  certain  build- 
ings and  structures  "in  which  the  manufactun 
of  cotton  cloth  ia  carried  on  through  all  of  Its 
processes  from  tbe  primarytreatmenl  and  prep- 
aration of  the  raw  cotton  to  tbe  finished  fab- 
ric," and  that  these  buildings  and  structure* 
were  situated  in  what  was  called  the  cotton 
yard.     It  also  owned  certnin  other  buildings 


18W. 
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and  Btracturei  "Id  wblcbthe  buslneunf  print- 
tug  CottOD  cloth  1b  carried  on  tbrougb  alt  Its 
processes,"  wbicb  nere  situated  in  what  nas 
wiled  tbe  priat-works  yard.  Tbe  CompaDV 
does  not  print  all  tbe  cotton  clotb  which  ft 
manafactucea,  but  aella  some  of  it  unprlnted. 
These  two  yards  '  'are  not  separated  bj  anj  oon- 
tlnnons  fence  or  other  dJTislonal  structure,  bat 
tbe  boundaries  of  each  vaid  axe  maiked  by  tbe 
■Ides  and  ends  of  buudings  and  structures 
■tandlDg  In  tbe  one  or  tbe  other  yard,  and  in 

Krt  hy  fences,  and  are  well  known  and  estab- 
bed."     In  tbe  list  of  its  property  which  the 
Company  funiisbed  eacb  bulldiDg  and  atruct- 


31  power  In  these 
tvo  vards  In  the  manner  which  has  been  here- 
inbefore recited,  and  the  machinery  aa  follows, 
to  wjt:  "lBe,480  spindles  and  twlntlng  ma- 
cbineiy,  4,607  looms;"  and  they  valued  the  ma- 
ehlnery  used  In  these  yards  in  a  lump,  at 
tI,85S,000,  without  separately  designating  the 
macbinery  used  In  each  building,  or  separately 
raluiog  it.  Tbe  buildlnge  in  tbe  two  yards 
they  did  not  separately  describe  and  value,  but 
unaer  a  general  description  they  valued  Uiem 
at  |9,000,OUO.  The  petitioner  requested  the 
commissioners  to  rule  as  follows:  "That  tbe 
method  of  valuation  of  tbe  buildings  and  ma- 
cbinery of  tbe  complainant  In  the  cotton  yard 
and  ptint-works  yard  adopted  by  tbe  assessors 
for  Uie  year  1887,  and  tbe  method  of  entering 
said  buudings  and  macbinery  and  tbevalnatloa 
thereof  in  the  valualion  books  of  the  assessors 
for  tbe  year  188T,  adopted  by  them  were  irreg- 
ular, illegal  and  contrary  to  law;  and  that  tbe 
MsessotH'Hsaessments  for  said  year  of  said  build- 
ings and  macbinery  were  illegal  and  void,  and 
that  Bucb  part  of  the  total  taxes  paid  by  the 
complainant  for  the  year  1887  aa  was  assessed 
upon  aaid  buildings  and  machinery  should  be 
abated." 

This  rollng  the  Commissioners  refused  to 
make,  bnt  they  redueed  tbe  v^uallon  of  the 
said  buildings  and  machinery  and  abated  a 
part  of  tbe  lax  assessed  thereon. 

Pub.  Stat,,  chap.  18,  §§89-43,  do  not  require 
any  separate  valuation  of  tbe  different  tots  of 
real  estate  and  machinery,  and  it  ta  argued  that 
In  proceedings  nnder  this  chapter  ft  is  Imma- 
terial whether  the  different  lots  are  separately 
valued  or  not.  It  has  been  held  that  in  an  ap- 
peal to  county  commissioners  under  Pub. 
Slat,  chap.  18,  S  41,  the  provisions  of  Pub, 
Btai.,  cbap.  11,  g  TS,  are ie applicable ( Louuti;  v. 
HidtlUtex  County  Oomn.  146  Mass.  408, 6  New 
£ng.  Rep.  66)1  but  It  is  also  held  In  tbe  same 
case  that  when  tbe  assessors  have  made  sepa- 
rate Talnaiiona  of  different  lots  or  parcels,  and 
tbe  corporation  complains  of  overvaluallon  of 
some,  but  not  of  all,  of  the  parcels,  the  Com- 
missioners ar«  conQned  to  tbe  queelion  of  the 
overvaluation  of  tbe  parcels  specmed,  and  most 
lednc*  tbe  raluation  if  they  And  tbem  over- 
valued, although  other  parcele  in  thdr  o^lnfon 
bave  been  undervaluod,  by  tbe  1 


still  tbe  law  that  if  any  pait  of  atax  1 

a  person  upon  his  imI  estate  to  valid,  allbougt 

other  leal  estate  bas  been  asaened  to  bim  foi 


ment  and  not  by  action. 
151  Haas.99«. 

«L.aA. 


But  the  remedy  by  abatement  b  by  Pub. 

StaL,  chap.  II,  §69,  conSnedtocases  where  it 
is  miide  to  appear  that  tbe  person  is  "taied  at 
more  than  his  Just  proportion  or  upon  an  as- 
sessment of  his  properly  above  its  fair  casb 
value,"  or  by  §  71,  Id.,  when  it  "appears  that 
the  complamant  ie  overrated."  A  person  is 
overrated  when  he  la  taxed  for  properly  for 
which  he  Is  not  taxable,  or  wben  the  property 
for  which  be  is  taxable  ts  overvalued;  but  be  la 


for  wbicb  he  is  taxable,  although  tbe  properly 
for  which  he  la  taxed  is  described  geuerally, 
but  not  as  specifiCBllj  as  the  Statute  requires. 
It  bas  been  often  held  that  If  no  list  of  ths 
property  Is  brought  In  a  tax  is  not  Invalid  be- 
cause the  property  on  account  of  which  it  is 
assessed  isnot  particularly  described.  See  Pub. 
Stat.  chap.  11,  g  41;  A'oyei  v.  UaU,  187  Mass. 
26«;  Tobes  v.  Warefiam,  2  Allen,  694;  Lincoln 
V.  Wvreater.  8  Cush.  5B, 

The  argument  is  that  when  a  list  Is  brought 
in  and  all  necessary  inouiries  are  answered  un- 
der oath,  and  when  this  list  contains  tbe  par- 
ticulars required  by  statute,  tbe  assessors  must 
re<mve  it  as  true  except  as  to  valuation,  and 
must  value  separately  tbe  different  items  of 
property  contained  in  it  according  to  thedirec- 
tlonsof  Pub,  Stat.,  chap.  11,  S^a.  It  is  plain 
that  Pub.  Stat.,  chap.  18.  §^1,  was  enacted  for 
Ibe  purpose  of  preventing  what  In  effect  wonld 
be  something  like  double  taiailop.  If  tbe  as- 
aesaors  put  one  valuation  upon  tbe  real  estat» 
and  machinery  of  the  oorporaiion  and  the  tax 
commissioner  puts  a  less  valuation,  and  the 
corporation  does  not  apply  to  the  assessors  for 
an  abatement,  both  valuatione  probably  would 
remain  valid  for  tbe  purposes  lespeclively  for 
wbicb  they  were  made.  If  the  corporation 
proceeds  for  an  abatement  pursuant  to  Pub. 
Slat.,  cbap.  13,  §  42,  tbe  decision  of  the  County 
Commissioners  would  be  conclusive  as  to  value 
both  for  tbe  purpose  of  local  taxation  and  the 
taxation  of  the  corporate  franchise.  If  the 
corporation  does  not  proceed  for  an  abatement 
wllnin  one  month  from  tbe  date  of  tbe  notice 
by  tbe  tax  commi-isioner  of  his  determination 
of  the  value  of  tbe  real  estate  and  m^ichinery, 
it  may  apply  to  tbe  assessors  for  an  abatement 
if  it  flies  a  list  and  makes  application  within 
six  months  from  tbe  date  of  its  lax  bill,  pursu- 
ant to  Pub,  Stat.,  chap.  II.  §B  89.  72,  T4:  but 
in  this  case  Ibe  decision  of  the  County  Com- 
mlssiooers,  if  an  appeal  U  taken  to  them,  proba- 
bly would  affect  only  the  valuation  for  th« 
purpose  of  local  laxation.  In  the  case  at  bar 
tbe  proceedings  were  under  Pub.  Stat.,  cbap. 
18,  §41.  The  snggeetion  Is  that  as  the  com- 
plainant can  select  In  Ita  complaint  for  an 
abatement  tbe  particular  items  which  it  thinks 
bave  been  overvalued,  omitting  those  which 
have  been  undervalued,  and  as  the  County 
Commissioners  cannot  revdue  the  whole  prop- 
erty, bnt  ate  confined  to  tbe  particular  items, 
the  complainant  has  been  deprived  by  Ibe  ao- 
tlon  of  the  assessors  in  this  case  of  certain  ad- 
vantages which  it  would  have  had  if  the  as- 
sessors bad  speclQcallT  described  and  valued 
the  different  parcels  of  Its  real  estate  and  ma- 
chinery. These  advantages,  however,  are,  we 
tbink,  merely  incidental,  and  Stat.  18S1.  cbap. 
167,  could  not  have  been  enacted  for  the  pur* 
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pose  of  eDnhllng  taxpayers  to  have  tbeir  whole 


LoiotU  T,  Middietec  County  Comn.  8  Allen, 

It  wu  Euggested  In  Lincola  v.  WorteiAer,  B 
Cuah.  55,  that  the  remedy  for  the  correction  or 
IrregulHritJea  similar  to  Uiose  here  complained 
«f  was  by  an  application  for  abatement,  but  It 
•maa  also  said  that  the  objections  Were  to  mat- 
ters of  detail,  "which  do  not  go  lo  show  that 
«ither  the  lax  oa  tbe  real  estate  or  the  tax  on 
the  personal  estate  is  void,"  and  tbe  decision 
-waa  that  assumpsit  would  not  lie  to  recover  tbe 
•mount  of  die  tax  which  had  been  paid. 

Id  all  the  cases  to  which  our  attention  has 
been  called,  the  want  of  a  more  specific  de- 
■ciipllon  of  land  and  buildings  bas  never  been 
•nch  as  to  render  the  tax  void.  Many  of  tbe 
provisions  of  Pub.  Slat.,  chap.  U,  §  63,  if 
all,  are  regarded  as  directory.  Bwnw/i  v.  ft 
mU.  143  Mass.  2tt9,  8  New  Eng.  Rep.  430; 
JTdj/u  v.  EaU,  IBT  Mass.  289;  WetiJtampton  v. 
SearU.  127  Mnss,  603;  Tabfy  v.WaTtham.iM- 
len,  6B4j  Tirrrei/  v.  MilUmry,  31  Pick.  64; 
Spragus  v.  Bailey,  J9  Pick.  436, 

In  BMtaii  Waier  Foieer  Co.  t.  BotUm,  S  Met. 
199,  204,  it  ia  said  tbat  "there  Is  no  provision 
of  law  thst  a  tax  ^all  be  void  when  two  or 
more  parcels  of  real  estate  belonging  to  tbe 
■ame  owner  and  in  bis  own  occupaOon  are  as- 
seased  together  when  they  migiit  bave  been 
aevered,  or  are  assessed  separetely  when  they 
might  bave  been  uuiEod." 

taJmningt  v.  Collins,  96  Mass.  29,  81,  It  Is 
-■aid  that  "when  lands  are  separated  either  by 
the  use  or  purpose  to  which  they  are  devoted 
or  by  the  mode  of  their  occupation,  or  are  dis- 
connected In  location,  a  tax  kid  generally  up- 
on an  entire  valuuiion  cannot  be  made  a  lien 
npon  each  separate  parcel,  even  when  they  are 
all  owned  or  occupied  by  tbe  same  person," — 
■citing  Sat/den  v.  F^t«r,  18  Pick.  492. 

But  tbe  distinction  between  a  void  tax  and  a 
tax  which  does  not  create  a  lien  on  specific 
real  estate  has  been  noticed  ini/inM  v.  Botton, 
7  Oush.  273,  and  in  other  cases.  We  are  aware 
of  no  case  in  which  a  tax  assessed  upon  a  val- 
uation in  the  groas  of  separate  lots  of  land,  or 
of  separate  buildings  upon  them,  or  of  ms- 
ohinery  In  them,  has  been  held  to  be  void  when 
tbe  iola  are  contlnguoua  and  the  lota,  buildings 
and  machinerT  are  owned  by  and  are  In  the 
poaseadon  of  the  aatne  person.  The  irregularl. 
dM  ia  tlie  aMesnoent  here  complained  of  are 
la  the  proceedings  of  the  assessors  in  makioi; 
tbe  oria;lnal  assessment,  and  not  in  the  proceed- 
Inge  of  the  County  CommissioDeTs  which  are 
before  us.  No  authority  appears  to  be  given 
to  the  County  Commissioners  to  correct  any 
failure  of  the  assessors  to  comply  with  the  pro- 
visions of  Pub.  Slat.,  chap.  11,  §  CS. 

The  duty  of  the  Commissioners  under  Pub. 
Stat.,  chap.  13,  §  14.  is  to  detennine  tbe  value 
of  tbe  real  estate  and  machinerv  of  the  corpora- 
tion, and  under  Pub.  Stat.,  cnap.  11,  g  71,  to 
determine  whether  the  corporation  has  been 
overrated  and  to  make  such  abatement  as  they 
may  deem  reasonable.  Undoubtedly  if  the 
corporation  has  been  assessed  for  real  estate  or 
machine^  for  wbicb  It  Is  not  taxable,  the 
County  Commissiouera  must  exclnde  It;  but  it 
it  baa  been  t&xed  only  upon  proper^  for  which 
«L.R.  A. 


it  la  taxable,  and  the  lax  Is  lawful  and  propor- 
tional, tbe  question  for  tbe  County  Commis- 
sioners  is  whether  this  property  has  Ixen  over- 
valued so  far  as  complaint  is  made  of  the 
valuation.  It  ts  not  necessary,  we  think.  In 
this  case  to  decide  what  tbe  remedy  i 
whether  there  is  any  remedy,  if  a, 


tioD  and  valuation  of  ibe  kiod^  of  property 
mentioned  in  that  section.  We  do  not  intimaM 
that  we  think  that  tbe  irreKularilies  complained 
of  Id  this  case  make  tbe  assessment  void  or 
voidable,  but  we  are  of  opinion  tbat  this  ques- 
was  not  one  for  the  County  Coramission- 
loonsider  and  decide,  and  that  they  rightly 
refused  to  rule  as  requested.  It  is  conceded 
that  what  appears  in  tbe  papers  as  the  third 
ruling  requested  was  in  fact  given,  and  that 
by  some  mistake  it  appeara  by  tbe  return  ai 
:he  papers  have  been  printed  to  bave  been  n- 

Tht  petition  in  thit  ente  nmtt  be  ditmitmd. 

The  fourth  case  relates  to  Ibe  aeseasment  of 
tbe  real  estate  and  machinery  of  the  Tremont 
and  Suffolk  Mills.  It  appears  by  the  return  of 
the  Commissioners  that  the  petitioner  made 
five  requests  for  rulings,  which  were  refused. 
The  flrst  relates  to  the  aaseesment  of  water 
power  in  connection  with  the  land  and  the  sec- 
ond to  the  want  of  a  separate  and  specific  de- 
scription and  valuation  in  tbe  valuation  booki 
of  the  assessor!  of  the  two  lots  of  land  called 
tbe  Suffolk  yard  and  the  Tremont  yard,  and  of 
the  buildings  and  Btrocturea  dtualed  In  each 
of  these  yams,  and  of  the  machinery  contained 
in  the  buildings.  Tbe  queatfona  of  law  in- 
volved in  these  requests  have  been  conridered 
in  the  preceding  cases  and  for  tbe  reasons  here- 
inbefore ^ivea  we  think  that  the  ruling!  of  tbe 
Commissionere  are  correct. 

The  fourth  ruling  requested  Is  to  the  effect 
tbat  the  buildings  belonging  to  the  complain- 
ant wbicb  stand  over  the  Western  Oenttl  "are 
not  legally  asseBsable  to  tbe  complainant.''  At 
the  argument  in  tbi)  court  the  objection  to  tbe 
refusal  of  the  CommissloDers  to  make  this  rul- 
ing was  waived.  There  remain,  therefore, 
only  the  third  and  fifth  requesu  for  rulings 
which  were  refused.  The  fifth  lequeet  la  for 
arulingibat  the  land  under  and  in  the  canala 
passing  through  the  Suffolkyard  and  Tremont 
yard  is  not  le^y  assessable  to  the  complain- 
ant. These  canals  supply  tbe  water  for  the 
water- wheds  of  tbe  complainant  In  tbe  Snffolk 
yard  and  in  tbe  Tremont  yard.  These  water- 
wheels  are  placed  near  tbe  head  of  the  canals 
and  tbe  canals  also  serve  as  tail  raceways  for 
the  complainant's  mills,  and  are  then  used  to 
convey  water  to  the  premises  of  the  Lawrence 
Manufacturing  Company,  which  are  situated 
northerly  of  die  yards  of  the  complainant. 
The  complainant  cannot,  under  its  title  deeds, 
fill  up  or  obstruct  these  canals,  and  is  required 
to  pumit  the  water  to  flow  through  tbe  same 
"whether  its  wheels  are  loose  or  not"  "Over 
certain  portions  of  the  said  canala  In  said  Bul< 
folk  yard  the  complainant  bas  erected  and 
maintains  certain  of  fis  buildiDgs  aforemen- 
tioned in  that  i^rd,  and  over  tbeiriiole  of  said 
canals  in  said  Tremont  yard  ll  has  erected  and 
maintains  certain  of  Ita  bnUdtnga  aforemen- 
tloned  in  that  yard."    It  appears,  therefore. 
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tbitt  tbe  coroplatnftnt  owns  the  fee  of  the  knd 
under  and  in  tbe  canal  and  baa  a  right  to  use 
tbe  waler  subject  to  tbe  ligbt  of  otber  persoiiB 
to  bavethe  water  flow  through  tbe  caoals  for 
oae  beyond  the  premises  of  the  complainaDt. 
Clearly,  the  complainant  1b  tiuable  for  this 
land.  No  question  arises  in  the  case  as  to  the 
proper  methods  of  determining  its  value. 

The  third  request  la  tor  a  tuUok  that  the 
bnd  nnder  and  In  the  Western  ^nal  over 
which  certain  building  of  tbe  complHiaenC 
have  been  erected  "is  not  lecally  assessable  to 
llw  complainant."  We  understand  that  tbe 
fee  of  this  land  is  not  In  the  complaiDaDt,  but 
ttaat  It  remains  with  tbe  proprietors  of  the 
locks  and  canaJs  on  HerHinacs  River.  Tbe 
complainant  does  not  draw  water  from  this 
canal,  but  tbe  canal  Is  used  for  conveying 
water  to  tbe  precoisea  of  tbe  Lawrence  Manu- 
facturing Company.  Tbe  complainant,  by  an 
indenture  with  tbe  proprietors  of  tbe  loctu  and. 
canals,  has  acquired  the  right  for  ninety-nine 
jean  from  tbe  year  1877,  to  "erect,  keep  up, 
eupport  and  maintain  bulldinga  above  high- 
water  mark  otat  said  canal,"  and  over  a  atrip 
of  land  ten  feet  wide  which  adjoins  It  and  lies 
between  the  canal  and  SuSolb  Street,  the  pro- 
prjetors  of  the  locks  and  canals  reserving  to  it- 
self and  excepting  from  tbe  ^nt  "all  of  aoid 
canal  below  blgb-waler  mark,"  and  all  rights 
therein  and  the  right  at  any  time  to  widen, 
deepen  and  enlarge  tbe  canal,  and  for  that  pur- 

Cto  take  down  and  remove  any  of  the  huild- 
erecled  by  the  complainant.  Tbe  words 
"real  estate  and  machinery  owned  by  each  cor< 
poratiou  and  subject  to  local  taxation,"  In  Pub. 
fitaU,  chap.  18,  g  SQ,  must  mean  tbe  same  thing 
as  the  real  estate  and  machinery  which  by  chap- 
ter 11  are  to  be  taxed  to  the  coirioration.  It 
haa  been  decided  that  buildings  affizpd  to  land 
cannot  be  lazed  aa  real  estate  apart  from  the 
land  to  which  they  are  affixed.  MeQee  v. 
SaUm,  14&  Mass.  2^. 

If  by  the  indenture  the  complainant  had  an 
ntate  in  possession  in  tbe  land  under  and  in 
the  Western  Canal  this  land  might  be  taxed  to 
the  complainant.    See  Pub.  Slat.  chap.  11.^18. 

Bat  It  the  complainant  was  not  the  owner  or 
was  not  in  possession  of  this  land,  it  could  not 


be  taxed  to  tbe  comptainent.  See  Flax  Pond 
Wattr  Co.  v.  I^nn,  147  Haas.  81,6  New  Eng. 
Rep.  819. 

A  majority  of  the  court  are  of  opinion  that 
It  appears  from  the  return  of  tbe  Commission- 
era  thst  tbe  complainant  was  not  in  possession 
of  this  land  within  the  meaning  of  Pub.  Stat., 
chap.  11,  §  18;  that  although  its  buildings  ex- 
tended over  It  resting  upon  otber  land  the  right 
to  maintain  tbem  so  long  ss  the  rl^bt  existed 
was  in  tbe  nature  of  an  easement,  and  re- 
sembled a  tight  to  have  buildings  project  over 
the  Isnd  of  another,  and  that  by  the  indenture 
there  was  not  granted  to  tbe  complainant  any 
estate  In  or  right  of  possession  of  the  land  in 
and  under  tbe  Western  Canal.  As  the  com- 
plainant was  not  In  possession  of  the  land  in 
the  canal  and  bad  no  right  to  use  tbe  waters, 
this  third  request  of  tbe  complainant  should 
have  been  granted  by  tbe  Commissioners.  For 
this  reason  s  writ  of  certiorari  should  issue  to 

rLsh  the  proceedings  of  the  Commissioners  so 
as  concerns  their  valuation  of  the  land  in 
the  mill  yards,  in  order  that  it  may  be  revalued 
excluding  the  latid  in  and  under  the  Western 
CanaL 

Writ  of  eerliorari. 

The  fifth  caee  relates  to  tbe  valuation  of  Ibe 
real  estate  and  machinery  of  ihe  Hassachusetis 
Cotton  Mills,  and  the  application  for  abatement 
Is  made  wholly  under  Pub-  Stat., chap,  11,  ^  69, 
without  reference  to  any  proceedings  by  the 
tax  commissioners.  The  questions  in  this  case 
relate  to  the  taxation  of  the  water  power  In 
connection  wilh  tbe  land  of  the  corporation 
and  tlie  want  of  a  specific  description  and  val- 
uation of  tbe  lots  of  land,  buildings  and  ma- 
cbioery  of  the  corporation  as  required  by  Pub. 
Stat.,  chap.  11,  §  B8.  The  two  yards  of  the 
complainant  were  separated  from  each  other 
by  a  public  street  or  by  land  of  the  complain- 
ant on  which  tenement  blocks  had  been  erected, 
but  in  otber  respects  the  case  does  not  differ 
from  that  of  the  Merrimack  Manufacturing 
Company.  These  questions  have  been  already 
considered,  and  we  see  no  error  of  law  tn  ttw 
proceedings  of  tbe  Commlssiontta. 

Petition  ditmiued. 


VERMOHT  SUPREME  COURT. 


Oharin  S.  BATES  and  Wife 

TILLAGE  OF  RUTLAND. 

(VU 

1.   ITo  Action  can  be  maintained  ftg»lii*t 

a  miudelpalit  J  to  recover  damases  ausltdned 

br  individuals  on  wxtount   of   defects   In   lis 

EtieBtB  tn  the  Ktjaence  or  aipreaa  statutory  pro- 

vklons  Impoebis  UabUlty  oo  It  for  sunh  detects. 

ft.   nw    trmrtc—    and    •b-eot    commla- 


t  neffllftenoe  while  engaKed 

~'  'i  the  repair  of  itreeta, 

lonscttutoa  tt  a  hlffbway 

dkbrlct  of  tbe  town  In  which  It  Is  located  and 

-provides  that  highway  taxes  shall  be  paid  to  the 
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be  expended  I>t  tbe  village  (rasteea 
InmaiDlalDinii  tbe  nreeta,  which  Bhall  be  uuder 
the  Buperlntendenoe  of  a  commlsskinertobeap- 
pointed  and  oontroUed  by  tbe  trustee*. 

(Jul;  IS,  1890.) 

EXCEPTIONS  by  defendant  to  a  Judgment 
of  the  Rutland  County  Court  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  dam- 
age* for  personal  injuries  alle^d  to  have  re- 
sulted from  defendant's  negligence  In  failing 
to  maintain  one  of  its  highways  In  a  safe  coa* 
dition.    Buttained. 

The  negligence  complained  of  wm  In  tbo 
location  and  use  of  a  atone  crusher  owned  by 
the  Village  and  used  by  its  trustees  and  street 
commissioner  In  preparing  material  for  tho 
repair  of  village  streets.    The  crusher  was  b>- 


Tesuokt  Stjpremb  Coubt. 


JOLI, 


PlBLDitll'B  borse  while  being  driven  along 
Iiigbway  became  friKbtened  at  Ibe  crusber  and 
([iiuDg  over  Lhe  embaakment  Ibroning  plain- 
tiff's wife  from  tbe  carriage  and  greatly  injur- 
Ing  her.  To  recover  damages  (or  Ibe  injuriea 
thus  received  this  octiiin  was  brought. 

Tbe  case  further  appears  in  the  opinion. 

Mturs.  F.X.  Butler  tnd  T.  W.  lIo< 
loner,  tot  iefeadMOt: 

The  proceedings  ahooM  have  been  against  the 
town,  and  Dot  against  tbe  Village. 

Landon  T.  BuOand,  41  Vt  681;  RiTker  ■*. 
BuOand,  56  Tt.  234. 

Tbe  street  commiaaloDer  and  the  trustees 
themselves  are,  ao  far  aa  tbe  expending  of  the 
highway  fund  and  the  repair  of  its  highway 
with  that  fund  is  conceToed,  not  officers  of  tbe 
Tillage,  but  of  tbe  Town  of  Rutland  or  t^e 
Blale. 

a  Dillon,  Mun.  Corp.  5§  974-976,  «79,  and 
cases  cited;  Tone  v.  ifete  fork,  70  N.  Y.  167, 
4SII;  Barne$  v.  Ditlriel  of  Columbia,  91  U.  S. 
D40.  t!8  L.  ed.  440;  UiU  v.  Bonlan,  123  Mass. 
U4,  872. 

Tbe  duly  wblcb  was  bring  exercised  was 
plainly  public,  and  not  private  and  special  to 
the  corporation,  and  the  corporation,  u  Euch, 
derived  no  special  l>enetlt  or  profit  therefrom. 

Head-v.  Nno  Uawn.iQCoa^.iZ;  Maximilian 
T.  Nm  York,  83  N.  T,  160. 

No  town  IB  liable  at  common  law,  "lordam- 
agee  occasioned  by  the  wrooglulactof  thesur- 
Teyor  himself  in  performine  tiia  official  duty." 
llie  surveyor  himself  ts  only  liable  in  damage* 
for  wanton,  malicious  or  improper  acts  In 
mablng  or  rehiring  bighwava. 

Watiott  T.  Stcampicotl,  1  Ailen,  101;  Barn«v 
V.  I/welt,  98  Mass.  670;  Judge  y.  Meriden.  K 
Conn.  90;  Bom  t.  Additoa,  B4  N.  H.  806;  2 
Dillon,  Mun.  Corp.  g  97B. 

There  can  be  no  corporate  liability  wbeu  the 
act  complained  of  iaooeln  ho  aeose  authorized 
by  the  ciiarier. 

3  Dillon,  Mun.  Corp.  969;  AMnvY.  Ounliff, 
i  N.  Y.  IBS;  Smit^  v.  Boelieiter,  76  N.  Y.  506; 
Ouf/ler  ¥  Boehater,  13  Wend.  165;  New  York 
A  B.  8.  M.  <ft  L.  Co.  V.  Brooklyn,  71  N.  T. 
B80;  Baxter  t.  WinooM  Tamp.  Oo.  22  Tt  114; 
FOch  V.  Oilman,  Id.  38. 

The  care  of  the  streets  and  highways,  and 
tbe  duties  io  respect  to  them,  are  purely  goveni- 
mental  in  their  nature,  and  the  Tillage  cannot 
be  held  liable  for  negligent  acts  of  tbe  cor- 
poration or  the  nuisances  created  by  it,  in  the 
exercise  of  ita  govcmmental  fucclion. 

WeOer  v.  Burlinffton,  60  Tt  33;  Welth  Y.Bat- 
tand,  S6  Vt.  238. 

Tbe  right  to  repair  streets  carries  with  it  tbe 
right  to  impede  the  travel  for  that  purpose,  and 
to  employ  tools,  machinery  and  matenals  there- 
for. 

Baxter  y.  Winooiki  Tump.  Co.  22  Vt.  114. 

Tbe  doctrine  of  rttpomlcat  ruperior  does  not 
•PP'y>  *°^  no  liability  can  be  Imposed  upon 
the  corporation  except  by  statute. 

WeUA  V.  SvUand.  06  Vt.  236,  and  cases  cited. 

There  is  no  common- law  liability  of  towns 
for  InsulKcieocy  of  bi^cbways  or  for  nuisancea 
created  by  tbem  In  the  discharge  of  tbelrduties 
In  respect  to  highways. 
•  L.R.  A. 


Baxta-  T,  Winooiki  Tump.  Ch,  22  Tt.  114. 

The  building  and  repairing  of  higbwa^a  ar» 
held  to  be  acta  "govern mental  and  political* 
in  their  character. 

Parkers.  But!ajid.1iaYt.SH;W»lAr.  Rut- 
land, 66  Vt.  234;  3  Dllion,  Mun.  Corp.  §  ME; 
EiU  V.  Soilon,  123  Mass.  844,  and  note. 

Tbe  duty  of  keeping  bighwaya  in  repair  ts  k 
continuing  one  and  carries  with  it  all  the  power 
and  authority  neccesary  to  perform  It. 

SmilA  V.  Wathington,  61  XJ.  S.  20  How.  18S, 
148,  10  L.  ed.  658,  861. 

A.  nuisance  cannot  be  predicated  of  that 
which  the  law  authorizes. 

Jforthern  Traiiip.  Co.  of  OMe  t.  Ohieago,  9» 
n.  S.  685,  25  L.  ed.  836;  3  Bl.  Com.  S,  216. 

It  has  long  been  settled  that  towns  are  not 
liable  for  neglect  of  duty  of  their  offlcera  in  thi» 

2  Dillon,  Man.  Corp.  §  863;  WelJer  t.  Bur- 
■lington,  60  Tt,  28;  Parker  v.  Rutland,  66  Tt, 

Meten.  Lmwrence  ft  Meldon  and  J.  C. 
Baker,  for  plaintiffs: 

In  purchasing,  setting  up  and  operating  the 
cruaber  tbe  trustees  were  acting  as  agents  of 
the  Tillage.  For  all  such  acts  tbe  Tillage  b 
liable. 

Dean*  t.  BandolpK,  1S2  Mass.  475. 

If  the  Tillage  corporation  was  acting  at  agent 
of  the  town,  or  as  highway  Burve_yor,  yet  it 
would  be  liable  In  erecting  and  mamtamiog  ft 
nuisance  upon  or  beside  the  highway. 

NawM  T.  WrigM,  8  Alien,  166;  Oriffth  t. 
FoUet.Wi'Baib.  630;  Tearn^y.  Smith.  W  DL 
891. 

Tbe  Tillage  la  not  In  any  sense  a  blebvraj 
surveyor  of  tbe  town  noi  are  the  trusif  ea  ta 
street  cOmmiaaioneT. 

Parker  t.  Rutland.  56  Tt.  234;  Qtmpb^  r. 
Fair  Haven,  64  Tt.  S38;  Weel  v.  BrodaxiTt,  1« 
N.  T.  170,  naU;  Oanrad  t.  IUuum.  16  W.  Y. 
168. 

A  principal  la  liable  for  the  malfeasance  or 
toria  of  the  agent,  committed  in  the  course  of 
the  agency. 

Im  v.  Sandy  ma.  40  H.  T.  449;  Jeliet  t. 
Eaneood,  86  lU.  110. 

A  municipal  corporation  is  liable  to  the  sam« 
extent  as  a  private  individual  for  acts  done  l^ 
its  authority,  or  ratified  by  tbe  corporation  or 
lis  officers. 

Laamr  t.  Nea  York,  6  Duer,  406;  W'tldrfm 
T.  UaterUa,  8  New  Eng,  Rep.  688,  143  Mass, 
582;  Thayer  v,  Boeton,  18  Pick.  511;  Wood 
Nuis.  pp.  288,  830,  841;  LitUtY.  Madieon.  42 
Wis.  648;  Wilton  v.  New  Bedford.  108  Mass.  361; 
Barper  v.  Milicaukee,  30  Wia.  865;  Bavkt  T. 
Oharlanimt,  107  Mass.  414. 

The  defendant  ia  liable  for  the  wrongful  acts 
and  ncglectaof  its  agents  in  erecting,  niaintaia- 
Ing  and  operating  tbe  crusher. 

Winn  Y.  BuUand,  53  Vt.  481;  WiUdni  t. 
Rutland,  61  Tt  88S;  MouUoit  y.  BcarhoToagh, 
71  Me.  367;  Bai-ton  v.  Syraoute.  86  N.  T.  M; 
8}illiaMi  T.  Holyoke,  135  Mass.  273. 

^lar,  v.,  delivered  the   opinion  of  the 

The  defendant  la  a  municipal  corporBtlon, 
oraanized  under  a  charier  btshIM  by  tbe  Leg- 
islature In  November,  imt.  Section  1  of  ite 
charter  defines  ita  boundaries.    Ita  corporals 
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TClatlon  to  and  control  of  the  Btreeta  and  btsb- 
wayi  within  Its  limits  are  «et  lorCh  in  rccuod 
46,  wblch  ii  aa  followa:  "All  the  tenitory  em- 
braced wltliln  the  limits  of  said  Village  iaheie- 
1n  conatitDted  &  biehnay  district  of  tbe  Town 
<a  Rutland,  and  all  tbe  highway  taxes  assessed. 
apoD  the  polls  and  ratable  estate  thereof  shall 
be  paid  in  moneyi  and  the  Hlectmen  of  the 
Town  of  Rotland  shall  make  ont  a  tas-UU 
thereof,  and  deliver  the  same  seasonably,  as 
reqaired  by  Ian,  with  a  warrant  for  its  collec- 
tion, to  the  collector  of  said  Village,  whn  shall 
collect  tbe  same  as  other  taxes  of  said  Village 
are  collected,  and  pay  the  same  over  to  the 
tKaiurei  of  said  Vtllagc,  which  money  shall 
be  dnwn  from  said  treasury  by  said  trustees, 
and  shall  be  expended  t^'  them  in  building, 
coustrucUng,  maintaining  and  repairing  Che 

-* *--'     — "--    illeys,   sewers  and 

o  surveyors  of  the 

11  be   required   or 

......  is  provided  that  its 

(nmees  may  appoint  and  remove  at  pteaaui^, 
•monE  other  officers,  a  street  commissioner, 
who  oball  snperintena  the  oonstnicllon  and  re- 
pair of  etreeie,  walks,  culverts,  sewers  and 
drains,  eabject  to  the  aathority  and  discretion 
of  the  trusteea. 

It  will  be  obaerred  that  the  charier  Impoaes 
no  liability  on  tbe  vUlage  corporation  for  dam- 
ages anatained  1^  tndtvidBals  upon  ita  streets 
and  highways  in  consequence  of  defects  there- 
in: and  it  bu  long  been  settled  law  that  in  tbe 
absence  of  express  slatotes  declaring  liability 
wach  defects  are  not  acHoaable.  In  Hill  v. 
Botlon.  122  Mass.  844,  iff.  Ju$tie»  Oraymakes 
a  ve^  thorough  examination  of  the  authorities 
on  the  subject,  and  says:  "The  result  of  this 
review  of  the  American  caaes  may  be  summed 
up  as  follows:  There  is  no  case  in  which  the 
neglect  of  a  do^  impoaed  by  general  law  on 
all  citfea  and  towns  alUce  has  D^  held  to  sus- 
tain an  action  by  a  person  injured  thereby 
agalustaclly  when  it  would  not  gainst  a  town. 
...  In  the  absence  of  such  binding  decisions 
we  find  it  difficult  to  reconcile  the  view  that 
the  mere  acceptance  of  a  municipal  charter  is 
to  be  considered  as  conferring  such  a  benefit 
upon  the  corporation  as  will  render  it  liable  to 
private  action  for  neglect  of  the  duties  thereby 
unpoaed  upon  it,  witb  the  doctrine  that  the 
purpose  of  the  creation  of  municipal  corpora- 
tiona  by  the  State  la  to  exercise  a  part  of  its 
powers  of  govemmeat."  See  also  Pa/rlcm-  v. 
at^Ocmd,  MTt.  324;  WaUr  v.  BvrlingUfn,  60 
Tt-Sa 

The  Town  of  Rutland  was  bound  by  lew  to 
maintain  all  the  streets  and  highways  within 
its  bonodariea.  It  maintained  those  within 
the  Village  of  Rutland  through  the  Instru- 
mentality of  the  village  corporation,  which  wss 
a  mere  highway  distncC  of  tbe  town. 

It  is  needleea  to  decide  or  discuss  the  ques- 
tion whethertbe  defendant  had  a  legal  right 
to  purchase  a  stone  crusher.  Pnrauant  to  the 
provtalons  of  the  charter  all  the  highway  taxes 
SUB.  A. 


assessed  upon  the  polls  and  ratable  estate  of 
tbe  Village  were  coUected  and  paid  into  the 
village  treasury,  and  were  drawn  ont  bv  the 
trustees,  and  expended  by  them  In  malntaiaing 
walks,  streets,  etc.  The  question  ts  whether 
the  trustees  and  street  commissioner,  while  en- 
g^ed  in  work  upon  the  streets,  were  pahllo 
officers  or  servants  and  agents  of  the  Village. 
If  the  former,  tbe  defendant  is  not  liable.  If 
the  latter,  It  Is  liable  for  their  acts  of  negli- 
gence. It  most  be  conceded  that  the  defend- 
ant corporation  isapolilical  subdivision  of  the 
State,  chartered  aod  orgauized  mainly  for  gov* 
emmental  purposes.  Then,  were  the  trustees 
and  street  commissioner  attbelimeof  the  acci- 
dent engaged  in  a  public  service,  or  in  a  work 
that  was  for  the  peculiar  benefit  of  tbe  defend- 
ant in  its  local  or  special  InKreslaf  Tbe  char- 
acter of  the  employment  is  determinative  of  the 
defendant's  liability  for  the  acta  of  these  offi- 
cers. This  Bubiect  is  elaborately  discussed  in 
Bailty  t.  Sew  Tort,  8  Hill,  581 ,  and  in  Seott 
V.  ManeAula;  3  HurlsL  &  S.  204,  and  Eill  T. 
Botlon,  tupra. 

In tbecaselastcitediTtMtMjQrey says:  "The 
result  of  tbe  English  authorities  ta  that  when  a 


siderBtian  or  emolument  received  by  tbe  corpo- 
ration it  is  only  where  the  duty  is  a  new  one, 
and  is  such  as  Is  ordinarily  performed  by  trad- 
ing corporations,  that  an  intention  to  give  pri- 
vate action  for  a  neplect  in  Ita  performance  ia 
to  be  presumed."  2  Dillon,  Mun.  Corp.  g  974 
et  leq.;  WeUer  v.  Burlinfft/m,  lupra. 

By  an  Act  of  tbe  Legislature  of  Uassacbu- 
setts  the  selectmen  of  towos  were  authorized 
to  establish  and  maintain  such  drinking  troughs 
within  public  highways  as  In  their  judgment 
public  necessity  and  convenience  requirecl,  and 
towns  were  authorized  to  raise  and  appropri- 
ate money  to  pay  the  expense  of  the  same.  In 
a  case  when  troughs  painted  in  such  a  manner 
aa  to  frighten  horses  were  put  up  by  selectmen,  it 
was  held  that  the  selectmen  were  public  offi- 
cers, that  tbe  (own  was  not  liable,  that  it  had 
no  corporate  interest  in  the  work. 

The  line  of  distinction  between  corporate 
duties  that  are  governmental  and  performed 
in  behalf  at  the  public,  and  those  that  Inure  to 
the  special  adrantage  of  municipal  I  lies,  is  de- 
fined in  WelA  v.  Suttand,  US  VL  228,  and 
Well«r  V.  BvrUnffloR,  rupra. 

The  reasoning  of  tbe  chief  lustlce  In  the  for- 
mer case  ia  appllcnhle  to  the  facta  in  the  one  at 
1^.  The  defendanlwas  engaged  In  the  public 
work  of  repairing  its  streets.  The  sfflcen  by 
whom  the  work  was  being  performed  were  for 
this  purpose  public  officers,  and  for  their  neg- 
ligent acts  an  action  does  not  lie  against  tbe  de- 
fendant. This  view  is  In  accordance  wilb  the 
decision  in  WiVdnt  v.  Rutland,  61  Vt.  836. 

We  tblok  tiie  court  should  have  directed  ft 
verdict  for  the  defendant  as  requested;  there- 
fore thejudffjMTit  it  reterted,  andju^jnentfor 
tlu  d^tndattt. 


D,gH,zedr,yGOOgIe 


PBITKSTLTAinA  SuPBBia  COUBT. 

FENNSTLVANIA  SOPREME  CODRT. 


DiDlel  ROTHBBMEL,  Who  Bum  tot  Him- 
self, SB  well  as  for  tbe  CommoEwealth  of 
Feno^lTanfa,  Appl., 

John  HETBRLE. 


shipped  to  another  State  ia  not  uooouBtltutlDaal 
as  a  tax  upOD  fntentate  oommeroa,  Blaoe  at  most 
It  to  ilmplr  a  tax  od  tba  sooilB  at  the  time  ol  thetr 
porchaee.  at  which  time  tber  aio  eubiect  to  state 
taiatlon,  aod  «o  remaJu  until  tbe  bmlnen  of 
transportation  bas  actuallr  commenoed. 


oertaln  IdDdB  of  produce  In  a  certain  couotj,  to 
be  shipped  out  of  It,  whloh  lee  Is  greater  In  the 
ease  of  nonresldenta  of  tbe  oountr  than  of  reel- 
denta,  to  not  obnoiloua  K>  U.  8.  Const.,  art.  i,  I K, 
enUtlloBoitlzensofeaoh  State  to  all  the  prlTUeges 
•nd  immuDltlee  of  the  olUzeos  of  tbe  aereiBl 
Bt&tea. 
8,  AlthooflTl'  f^  vtaAate  Impoatne.  K  li- 
cence tbe  ftor  the  privilege  of  onyliig 
certain  produce  In  a  paitloular  oounty  to  be 
Shipped  outof  It  may  be  Told  as  an  Interferenoe 
with  loteistate  commerce  so  tar  as  It  applies  to 
produoe  purobased  to  be  shipped  out  of  the!8t«t«. 
It  to  valid  In  Ita  applIcaUon  to  produoe  Intended 
(or  shipment  to  places  wlthbi  the  SuM, 
lOctober  0, 18SIX> 


CoQoty  in  favor  of  defeodant  in  an  actloa 
brought  to  recover  the  statutorf  petialty  for 
buying  produce  in  Berks  County  for  shipment 
out  of  It  without  having  first  procured  a  license. 
Berated. 

The  action  was  brought  to  recover  the  pen- 
alty  of  <100  provided  By  the  Act  of  April  8. 
186),  entitled  "An  Act  Relative  to  Hucksters 
in  the  Counties  of  Berks,  etc."  That  Act  re- 
quired the  payment  of  a  license  fee  for  tho 
privilege  of  buying  certain  kindsof  produce  In 
the  counties  nsmed  "with  intent  to  send  the 
same  for  sale  or  barl«r  to  any  other  market  out 
of  said  counties,"  and  provided  a  penalty  for 
failure  to  comply  with  its  requirements.  The 
fee  WHS  filed  at  |20  in  case  of  persons  residing 
outside  Lbe  limits  of  said  counties,  and  at  (10 
in  case  of  those  reaiiiing  within  said  counties. 

The  case  further  appears  in  the  opinion. 

Aft*»r».  A.  H.  Rotliarinel,  David  Xie- 
vmn,  J.  H.  Rothenneland  JelFersoa  Sny- 
der, for  appellant: 

A  State  may  tax  all  property  inoorporaled 
with  the  general  mass  o*  the  property  of  tbe 
Sute. 

Welion  t.  MiuouH,  91  U.  S.  STS,  88  L.  ed. 
S47. 

Qoods  the  product  of  a  State,  ioleaded  for 
exportation  to  another  State,  aro  liable  to  taxa- 
tion as  part  of  the  gen^^  mass  of  property  of 


NOTB.-'OOTMltiutlonal  law  stats  Eoicei  oi  aftettng 


State  leEtolatlOD  mar  in  a  varlel?  of  wars  affect 
oommerce  and  persons  engaged  in  It,  without  oon- 

Stitutln?  a  retrulatlon  of  commerce  within  the 
meaning-  of  tbe  Constitution.  Eldd  v.  Pearson,  1E8 
n.  8. 1.  33  L.  ed.  6*6;  Hall  v.  DeCulr.  Bfi  U,  a  4ffi,  U 
L.  ed.  NT;  Sherlock  v.  AJIIna.  BB  U.  8.  ICO,  XS  L.  «d. 
BED;  Uunn  v.  Illlaols.  M  U.  S.  UH,  U  L.  ed.  TT:  Pound 
r.  Turok,  9517.  8.  4SB,  24  L.  ed.  B85. 

Tbe  power  of  tbe  Stale  to  tax,  control  or  regulate 
the  business  or  trade  carried  on  within  the  State  Is 
not  mcompatlble  with  tlie  power  of  Conness  to 
reeulate  licenses  to  oarr;  on  trade  wltbln  tbe  State 
for  Internal  revenue  purposes.  License  Tax  Csses, 
II  C.  8.  6  Wall.  UQ,  IS  L.  ed.  IBT;  Union  Pao.  B.  Co. 
T.  Penlston,  ffi  U.  S.  18  Wall.  28,  211..  ed,  TBI. 

A  State  ma;  lev;  a  tax  on  the  business  conducted 
within  lis  limits.  Nathan  v.  Louisiana.  U  D.  S.  8 
How.  T3, 1»  I»  ed.  998;  Stnte  v.  North,  Sn  Xo.  *». 
BIddle  V.  Com.  18  Serg.  ft  B.  tOB. 

A  Btate  ma;  recrulate  the  sale  of  lotozlcatlnB 
liquors,  mar  require  a  license  for  the  same  Or  ma; 
prohibit  the  sale  alto^thar.  Bartemerer  v.  Iowa. 
Gfi  U.  S.  18  Wall.  129,  21  L.  ed.  S%  Lloense  Cssea,  48 
D.  e.  E  How.  604, 1£  L.  ed.  2GS;  Btate  v.  Wbeeler,  IG 
Conn.  £90:  Perdue  v.  Klll«,  18  Oa.  SSS;  Andeisoa  v. 
Com.  13  Bush,  4G5:  Jonea  v.  People,  U  III.  ISS;  State 
V.  Donehe;,  8  Iowa.  806;  Baoto  v.  State,  2  Iowa,  IBS; 
O'Dei  r.  Btate,  ET  Ind.  81;  Keller  v,  Btate,  11  Md.  83; 
Oom.v.ClBpp.TlMciss.9T;  Com.  v,  EImbaU,'£4  Plot 
8S^,  State  v.  Mnore,  11  N.  H.  lEl;  OloversvUle  v. 
Howell,  TO  N.  Y.  £8T;  Injiersoll  v.  Siclnner,  1  Denlo. 
6KI;  MetropolltBnBoardv.IJame,  84  N.Y.ajT;  State 
V.  Peckham,  8  K.  I.  ;!S9:  Cit;  Council  v.  Abrens,  1 
etrobh.  I^  241;  Kldd  v.  Pearson,  128  U.  8. 1,  S2  U  ed. 
848. 

A  (late  law  Imposlnn  a  lax  on  brokers  dealing  io 
foreliTD  eiohanKe  Is  not  in  oonfllot  with  the  Federal 

•  L.R.A. 


a,  4«  n.  B.  8  How. 


OousUtutlon.   Nathau  V.  Louli 
78. 12  li.  ed,  BBS. 

A  tax  br  the  State  on  Its  own  oorporationa  or 
thebr  proper^  or  franohleea  ts  not  In  oonfllct  with 
clause  8  of  art.  1  of  the  EMeral  Constitution,  even 
though  the  capital  be  Invested  fai  shlpplns.  Btate 
V.  Tax  OoUector,  S  Bailer.  I^  884;  State  v.  Chsrles- 
ton.  4  Blob.  L.  280.   See  Dehiware  B.  B.  Tax  Ossa. 

as  n.  8. 18  Wall  ffli,  21 L.  ed.  seo. 

An  ordlnanoe  Impoalnff  a  dt;  tax  Is  not  a  viola- 
tion of  the  Oonstltutlon,  even  thougb  tbe  business 
extends  be;ond  tbe  limits  of  the  State.  Ostrornev. 
MobUe,  as  n.  B.  in  Watl.  182,  21 L.  ed.  iTS;  Home  loa. 
Co.  V.  Augusta.  W  n.  S.  Un,  28  L.  ed.  8S. 

A  tax  on  water  craft  In  whicb  Koods  are  sold  b; 
retail  is  valid  although  the  troods  were  brought 
from  another  Btata.  HHrrlaon  T.  Tloksburg,  • 
BmedM  Jfc  U.  SSL 

State  Uoense  taxes  are  not  a  violation  of  the  re- 
strictive clause  of  0  8  of  art.  I  of  tlie  Federal  Cod- 
EtltutloD.  Uoense  Oases, «  U.  B.  S  How.  UK,  U  L. 
ed.lS8. 

Not  Is  the  authorit;  of  tbe  State  to  tax  property. 
buElneas  and  peisons  within  lis  limits  affected  b; 
art.  L,  1 10,  ol.  2,  of  tbe  Federal  OonsUtutlon.  UnfOD 
Pao.  B.  Co.  V.  Penlston,  8S  U.  8. 18  Wall.  28. 21  L.  od. 
M. 

A  llcenae  for  the  sale  of  Kooda>  It  Imposed  on  sll 
persons  engaged  tn  the  same  businesa.  Is  not  Inoon- 
slstent  with  tbe  oommerolal  clause  of  1 8  of  art  1  of 
the  OotiBUtutlon  of  the  United  States,  unless  It  dls- 
crfmlnates  against  products  of  other  States.  Ward 
T.  Harrland.  TO  [I.  B.  12  WalL  480. 20  L.  ed.  1S2;  Con- 
ner v.  Elliott.  N  n.  B.  18  How.  806,  IS  L.  ed.  488; 
Woodruff  V.  Parfaam.  T5  n.  S.  8  WalL  128, 19  U  ed. 
SSi  Walton  v.  Bute,  SIC.  S.  ZTG,  E3  L.  ed.  841. 

A  lloense  given  b;a  municipal  oorporatlon  ta  not 
a  roffulatlon  of  oommerce.  Chllvars  v.PeDple,ll 
Ulch.  48;  People  v.  Baboock.  11  Wend.  Eat. 


RoTHBHum.  T.  Ubibrlm. 
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destination,  or  delivered  to  a  coumoii  earlier 
for  tbat  purpoaa 

Cot  T.  Srrot,  116  C.  S.  817,  89  L.  ed.  715. 

The  fact  tbat  ao  arlicle  was  manufactured 
for  esport  to  another  State  does  not,  of  itielf, 
make  it  an  article  of  interelate  commerce,  aod 
tbe  latent  of  the  manufacturer  does  not  detei^ 
mine  the  time  when  the  artick  or  product 
passes  from  the  control  of  tha  State  and  be- 


Sidd  V.  Ftanon,  138  U.  B.  !».  S3  L.  ed.  861. 

Defendant  Is  not  protected  by  U.  B.  Const., 

art.  1,  g  6,  because  he  Is  Dot  engaged  In  in- 


See  StaU  Freight  Taa  Ca*a,  83  U.  8.  10 
Wall.  2Sa,  81  L.  ed.  148;  Fargo  t.  MicMgan, 
131  U.  B.  341, 80  L.  ed.  808;  WahaA.  St.  L.  A 
P.  R.  Go.  T.  lUinoia,  118  U.  S.  667,  80  L.  ed. 
344;  Bcbbiru -r.  SlteO^  County  Tam.  iJwi.lMD. 
B.  480,  SOL.  ed.  694;  Leioupt.Portcf  MoHle. 
IS7U.  B.  618,831*  ed.  Sit 

Memri.  Edwin  SkBaftnuA  and  AJig.  S. 
Saaaamani  for  appellee: 

Interstate  commerce  cannot  be  taxed  at  all 
by  a  State,  even  though  the  same  amount  of 
tax  should  be  laid  on  demesne  commetce,  or 
that  which  is  carried  on  solel;  within  the  Btate. 

Eebbini  V.  Shctby  County  Tan.  Ditt.  120  O. 
S.  480,  SO  L.  ed.  694. 

The  Act  of  April  8, 1661  (Puh.  Laws,  368),  is 
nncanatitutlonal  and  void,  for  the  reason  that 
It  is  in  conflict  with  art.  4,  g  2,  of  the  United 
Slates  Constitution,  which  provides  Chat  "tbe 
dtizeoB  of  each  Stat«  shall  be  entitled  to  all 
privileges  snd  immoulties  of  citizens  of  the 
•evera!  States,"  because  It  required  citizens  of 
Other  Biaiee  to  pay  a  higher  license  fee  Uian  Is 
required  from  citizens  of  Berks  Countv. 

Ward  V,  Maryland.  79  U.  B.  12  Wall.  418, 
80  L.  ed.  «9;  Soon  Sing  t.  Oroieles.  118  U.  S. 
709,  88  L.  ed.  1147;  Mutouri  Pae.  R.  Co.  t. 
Burnet,  116  U.  S.  S33, 29  L.  ed.  466;  PovieU  v. 
PenntylTania,  1ST  U.  B.  684,  33  L.  ed.  266. 

The  negotiation  of  sales  of  goods  which  are 
in  another  Stale,  for  the  purpose  of  lutroduc- 
.  Ing  them  Into  Ibe  State  In  which  tbe  negotia- 
tion is  made,  Is  interstate  commerce. 

EtMint  V.  S/l^y  Gmnty  Tax.  Ditt.  120  U. 
8.489.  SOL.  ed.  694. 

If  the  purpose  of  an  Act  Is  "to  accomplish  a 
■ingte  object  only,  and  some  of  its  provisions 
are  void,  the  whole  must  faO,  unless  sufficient 
remains  to  effect  tbe  object  without  the  aid  of 
tbe  invalid  portion." 

Cooley.  Const.  L.  p.  318. 

The  doctrine  that  an  Act  may  beunconstltn- 
tlonsl  and  void  In  part,  or  in  one  aspect,  and 
jet  be  sustained  in  another,  has  no  room  where 
"it  cannot  be  presumed  that  the  Legislature 
would  have  passed  the  one  without  the  other. 

Cooley, Const.  L.  9,  p.  313;  Bndllch,  Interpre- 
tation of  SUtutes,  g  638. 

Where  so  many  of  tbe  provisions  of  sn  Act 
are  unconstilutioDal  that  it  cannot  be  reason- 
ably assumed  that  the  Lef^lature  would  have 
enacted  the  balance  of  tnem  standing  alone, 
without  the  nnconstltatioual  ones,  the  whole 
Act  muEt  be  held  void. 

Meyer  v.  BeHandi,  1  L.  R.  A.  777,  89  Minn. 
488;  Utm  T.  Eiott,  80  S.  C.  800. 
SL.R.A. 


Clark.  J.,  delivered  the   opinion  of  tli» 

The  defendant  was  a  resident  of  Montgom- 
ery County  and  for  anything  that  appears 
was  a  citizen  of  this  State.  He  wss,  In  tha 
year  1889,  a  huckster  or  peddler,  and  in  tha 
pursuit  of  lus  business  bought  articles  of 
produce  in  Berks  County,  with  the  purpose 
of  shipping  the  same  for  sale  In  Montgomerj^ 
County,  and  in  tbe  City  of  Philadelphia. 
His  residence  and  bis  business  being  wuoUt' 
confined  to  the  State  of  Pennsylvania  he  can- 
not of  course  be  said  to  have  tieen  engaged 
in  interstate  commerce. 

But  it  Is  contended  that,  as  the  Act  of 
April  8,  1861  (Pub.  Laws.  258),  applies  as 
well  to  the  sale  or  barter  In  such  articles  of 
country  produce  in  the  markets  of  other  Bt«tes 
aa  in  tbe  markets  of  this  State,  outside  of 
Berks  County,  and  Imposes  a  penalty  for  vio- 
lation of  its  provisions,  it  is  wholly  uncon- 
stitutional and  void,  and  imposes  no  obliga- 
tion, even  upon  those  not  engaged  in  inter- 
state commerce. 

Article  1.  8  8,  cl.  8.  of  the  Constitution 
of  the  United  States  provides  that  Congress 
shall  have  power  "  to  regulate  commerce  with 
foreign  nations,  and  among  tbe  several 
States,"  and  §  10  of  the  same  article,  cl.  2, 
"that  no  Btate  shall,  without  the  consent  of 
Congress,  lay  anv  imposts  or  duties  on  Im- 
ports or  exports. 

As  the  "imports"  and  "exports'  mentioned 
in  tiie  latter  clause  quoted  have  reference 
only  to  goods  brought  from  or  carried  to 
foreign  countries,  and  not  to  goods  trana- 
ported  from  one  State  to  another  (Woodruff 
V.  Parkam,  76  U.  S.  8  Wall.  123  [19  L.  ed. 
BBS]  ;  Broicn  v.  Hmulan.  114  TJ.  9.  623  [3* 
L.  ed.  857]),  no  question  can  arise  as  to 
their  application  to  this  case.  The  articles 
mentioned  in  the  Act  are  "butter,  eggs, 
dried  fruit,  veal  or  other  articles  of  prod- 
uce." As  the  commodities  particularly  in- 
tended are  specified,  any  "other  articles  of 
produce"  would  be  restricted  to  articlei 
tr^Tiadem  generii;  it  is  scarcely  reasonable  to 
suppose  that  purchases  for  exportation  from 
the  country  were  in  the  mind  of  the  Legis- 
lature. But  the  Dower  to  regulate  commerce 
among  the  several  States  is  granted  to  Con- 
gressln  terms  as  absolute  sa  is  the  power  to 
I'egulate  commerce  with  foreign  nations,  and 
that  power  is  exclusive,  whenever  the  matter 
is  national  or  admits  of  a  uniform  system  or 
plan  of  regulation.  No  State  tias  power  to 
make  any  law  which  will  affect  the  free  and 
unrestricted  intercourse  and  trade  between 
the  States.     Broan  v.  Houston,   tupra. 

In  Wdlon  v.  Mimouri.  91  U.  S.  375[33  L.  ed. 
347],  It  was  held  that  a  license  tax  required 
for  the  sale  of  goods  is  in  effect  a  tax  upon 
tbe  goods  themselves.  "If  sucli  a  tax,"  sayi 
the  court  in  that  case,  "be  within  the  power 
of  the  State  to  levy.  It  matters  not  whether  it 
be  raised  directly  from  the  goods,  or  indirect- 
ly from  them,  through  the  license  to  the  deal- 
er ;  but  if  such  tax  conflict  with  any  power 
vested  in  Congress  by  the  Constitution  of  the 
United  States,  it  will  not  be  any  the  less 
invalid  because  enforced  through  the  form 
of  a  personal  licenr"  " 
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In  Broan  t.  Maryland,  36  V.  B.  13  Wlieat. 
435-444  [6  L.  ed.  6SI>-687],  !t  was  sought  to 
Impose  a  license  tax  upon  an  Importer  of 
foreign  Koods,  and  it  was  beld  that  the  ez- 
sction  of  a  license  tax  from  the  Importer  was 
Bimplj  the  imposition  of  a  tax  on  tlte  goods 
imported,  and  that  a  state  tax  to  this  effect 
was  In  coDtlict  with  tbe  commerce  clauses  of 
the  Constitution.  A  tax  on  the  occupation 
of  an  importer,  as  1^  must  add  to  the  price 
of  the  article  to  be  paid  by  the  consnmer,  or 
by  the  importer  himself  in  like  manner  as  a 
direct  duty,  was  hold  to  be  t^e  same  as  a  tax 
on  importation.  Upon  tbe  reasoning  of 
these  and  other  cases,  the  appellee's  conten- 
tion is,  that  the  exaction  of  a  license  fee 
under  the  Act  of  1861  may  in  some  sense  be 
regarded  as  a  tax  upon  the  property  purchased 
by  the  huckster,  and  as  respecta  goods  trans- 
ported Into  other  States  as  an  impost  on  the 
goods  exported.  We  cannot  see  how  this 
contention  can  be  sustained.  The  license  fee 
at  the  best  could  only  be  treated  as  a  tax  on 
the  goods  at  the  time  of  the  purchase,  and 
they  were  then  part  of  the  general  mass  of 
property  within  the  State,  liable  to  taxation, 
and  to  remained,  until  the  goods  began  to 
move  as  on  article  of  trade  from  one  Btat«  to 
another,  at  which  time  conunerce  in  that 
commodity  may  be  said  to  commence.  Tbe 
Dania  BaU,  77  U.  B.  10  Wall.  657  [IB  L. 
«d.  999]. 

A  commodltv  cannot  be  said  to  move  as  an 
article  of  trade  from  one  State  to  another 
until  the  business  of  tronfiportationis  actually 
commenced ;  it  does  not  cease  to  be  part  of 
the  general  mass  of  property  of  the  Btat«, 
subject  as  such  to  its  Jurisdiction  and  to 
taxation  in  the  usual  way,  until  it  has  been 
shipped,  or  entered  with  a  common  carrier 
for  transportation  to  another  State,  or  has 
been  started  upon  such  transportation  In  a 
continuous  route  or  Journey ;  hence  logs  cut 
and  hauled  to  the  place  wnere  they  were  to 
be  floated  to  another  Btate,  but  kept  in  that 
place  until  it  was  convenient  to  float  them 
away,  were  not  yet  commodities  of  interstate 
commerce,  but  were  taxable.  Om  t.  Siroi, 
116  D.  8.  517  [29  L.  ed.  715]. 

Bven  articles  of  import,  as  soon  as  the  im- 
porter has  so  act«d  upon  them  that  they  be- 
come mixed  in  the  general  mass  of  property, 
are  in  like  manner  liable  to  taxation.  If  the 
commerce  clauses  of  the  Constitution  cover 
such  a  case  as  this,  under  the  Act  of  1861, 
then  It  would  seem  that  any  statute,  Impos- 
ing a  license  or  other  tax  upon  any  mercan- 
tile, manufacturing  or  other  business  pnrsoit. 
would  be  without  authority  of  law  and  void, 
for  the  persons  thus  taxed  may  carry  these 
Into  interstate  commerce. 

Of  course  no  State  can,  by  taxation  or 
otherwise,  discriminate  against  the  citizens 
of  other  States,  and  in  favor  of  Its  own  citi- 
zens, as  to  the  business  carried  on  by  them 
In  the  BlJite.  Article  4,  g  S,  of  the  Federal 
Constitution  provides  that  citizens  of  each 
State  are  entitled  to  all  die  privileges  and 
immunities  of  citizens  of  the  several  States. 
Citizens  of  other  Btates,  therefore,  must  be 
accorded  the  same  rights  under  our  laws  as 
the  citiitena  of  Pennsylvania.  But  the  dis- 
crimination contained  In  the  Act  of  1B61  Is 
9  L.  a  A. 


not  against  citizens  of  other  States,  more 
than  citizens  of  our  own  State,  nor  against 
foreign  markets  more  than  domestic  markets. 
It  is  directed,  not  against  citizens  of  other 
States,  but  against  nonresidents  of  the  County 
of  Berks,  and  against  markets  outside  that 
county.  Article  4,  g  2,  of  the  Constitution 
of  the  United  Btates  has  nothing  to  do  with 
the  distinctions  founded  on  domicil  merely 
{,Lemmon  v.  Pw^,  20  N.  T.  808}  ;  and  hence 
it  is  that  nonresident  suitors  may  be  required 
to  give  bail  for  costs,  when  persons  residing 
In  Qie  State  are  not  so  requirad,  etc 

As  to  the  purpose  and  effect  of  the  section 
referred  to,  see  Singer  Mfg.  Oo.  t.  Wright.  88 
Fed.  Bep.  131  ;  Hoae  Mach.  Co.  v.  Gage, 
100  U.  a.  676  [23  L.  ed.  754]  ;  Am.  A  Eng. 
Encyciop.    Law,  648,  and   cases  there  cited. 

But  even  if  tbe  Act  of  1861  might,  in  the 
case  of  a  purchaae  of  goods  for  sale  In  the 
market  of  another  State,  be  deemed  obnox- 
ious to  the  intersiote  commerce  clauses  of  the 
Constitution,  we  are  of  opinion  that  no  qiies- 
tlon  of  inteiatate  commerce  Is  Involv^  In 
this  particular  case.  The  defendant's  em- 
ployment, as  we  have  said,  was  one  pursued 
eiclusively  within  the  State,  and  it  Is  eon- 
ceded  that  the  State  has  power  to  pass  laws 
imposing  taxes  upon  avocations  In  no  way 
connected  with  Interstate  or  forel^  com- 
merce. As  respects  persons  pursuing  this 
employment  wholly  within  the  Btate,  how- 
ever It  may  be  in  ouier  cases,  it  was  certainly 
a  valid  and  proper  exercise  of  legislative 
power.  A  statute  may  be  void  only  so  far 
as  its  provisions  are  repugnant  to  the  Const!  - 
tution;  one  provision  may  be  void,  and  this 
will  not  affect  other  provisions  of  the  Btat- 
ute.  If  the  part  which  Is  unconstitutional 
in  Ite  operation  Is  Independent  of,  and  read- 
ily separable  from,  that  which  is  constitu- 
tional, SO  that  the  latter  may  stand  by  Itself, 
as  tbe  reasonable  Mid  proper  expression  of 
the  legislative  rule.  It  may  be  sustained  as 
such :  but  If  the  part  whlcn  is  void  is  vital 
to  the  whole,  or  the  other  provisions  are  so 
dependent  upon  it,  and  so  connected  with  It, 
that  it  may  be  presumed  the  Legislature 
would  not  liave  passed  one  without  the  other, 
the  whole  Statute  is  void.  Oilibont  v.  Ogden, 
33  U.  S.  9  Wheat.  208  [6  L.  ed.  71]  ;  New 
York  v.  Miln,  86  U.  B.  11  Pet.  102  [9  L.  ed. 
648]  ;  Keokuk  Nbrthern  Lin»  Paektt  Ob.  t. 
Emkuk.  95  U.  8.  80  [24  L.  ed.  877] ;  Tienan 
V.  Binh»r,  103  U.  8.  138  [36  L.  ed.  lOSl; 
JVosffT  V.  iKiwDM,  116  U.  S.  S52  [29  L.  ed. 
61S] ;  Lfa  v.  Bamm,  88  Pa.  287 ;  Be  Auan 
8treet.\^  Pa.  267;  Sedgw.  Stat,  and  Const. 
L.  413. 

The  constitutional  and  the  unconstitutional 
provisions  may  even  be  contained  in  the 
same  section  of  the  law,  and  yet  be  perfectly 
distinct  and  separable,  so  toat  the  former 
may  stand  though  the  latter  fall ;  the  ques- 
tion Is  whether  the  several  provisions  are  es- 
sentially and  inseparably  connected  in  sub- 
stance. HagerOovm  v.  Veehtrt,  S3  Md.  869 ; 
Am.  ft  Eng.  Encyciop.  Law,  677,  and  cases 
there  cited. 

Assuming  the  invalidity  of  the  Act  ot 
1861,  In  so  far  as  in  Its  operation  it  is  np- 
posed  to  affect  interstate  commerce,  we  ara 
of  opinion  that  the  Act  Is  valid  as  to  pet- 
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tons  TesfdiDK  and  doing  buaiiiess  wholly 
within  tbe  State.  That  pBiticular  feature 
of  tlie  Actwhicl),  in  its  operation,  is  alleged 
to  be  uDconstitutional  Is  eaail;  and  reodil; 
Beparable  from  that  which  1b  valid;  the  Act 
c&u  stand  as  well  without  b«  with  It.  The 
operation  and  effect  of  the  Statute  may  be 
restricted  to  th«  proper  constitutional  limits 
and  the  object  of  the  Statute  attained  within 
these  restrictlooa;  at  all  events,  it  will  not 
bo  precumed  that  the  LegialatUM  would  not 
have  passed  the  Statute  to  operate  Hithin 
the  limitations  imposed  bj  the  Cenatitu- 
tioD. 

Ttie  real  puipose  of  the  Act  doubtless  was 
to  ke^  this  kind  of  products  for  the  home 
niftrket,  but  in  view  of  the  proiimitj  of  tbe 
gnat  dtj  of  Philadelphia,  and  of  other 
markets  In  Eastern  Pennsjlvania,  It  Is  ~ 
«eedinglr  probable  that  the  Legialature  ._ 
tended  that  the  Statute  wouIiTaccompIItih 
its  purpose  within  the  bounds  of  " 
State. 
_In  AiUiR*  V.  BMbg  Omnlj/  Tin.  Ditt.,  130 


drummers,  etc,  not  having  a  licensed  tiouse  or 
business  within  the  tazinx  district  of  Sbelbj 
County,  which  of  course  Included  drummers 
representing  business  houses,  wheUier 
oat  of  the  State  of  Tennessee    ' 


tlie  jurisdiction  of  the  State,  until  by  the 
act  of  the  importer  they  should  become 
mixed  with  the  mass  of  tbe  goods  within  the 
State,  the  Supreme  Court  of  the  United  States 
held  that  as  to  this  class  of  drummers  Uie 
Statute  affected  interstate  commerce,  and  to 
that  extent  was  void.  Yet  not  onl^  in  the 
opinion  of  the  court,  but  in  the  dissenting 
opinion  also,  although  the  question  was  not 
directly  Involved,  t£e  validity  of  the  Stat- 
ute as  to  drummers  representing  bouses 
within  ttte  State  was  conceded.  To  say 
that  the  tax,  If  invalid  as  against  drummers 
from  other  States,"  says  Mr,  Jvttiee  Bradley, 
in  the  opinion  of  ttie  court,  "operates  as  a 
disaimination  against  the  drummers  of  Ten- 
nessee, against  whom  it  la  conceded  to  be 
valid.  Is  no  argument,  because  the  State  Is 
not  bound  to  tax  its  own  drummers ;  and  If 
it  does  so,  whilst  having  no  power  to  tax 
those  of  other  States,  It  acts  of  its  own  free 
will,  and  ia  itself  the  author  of  such  dis- 
crimination. As  before  said,  the  State  may 
tax  ite  own  internal  commerce,  but  that  does 
not  give  it  any  right  to  tax  Interstate  com- 
merce," 

Hor,  tor  the  reasons  stated  by  the  learned 
Judge  of  the  court  below,  is  tlie  Act  of  1881 
affected  by  the  14th  Amendment.  The  case 
tnms  upon  tbe  effect  of  what  mav  be  termed 
the  commerce  clauses  of  the  Constitution,  and 


l.—Pa.....) 
1.  Although  tbe  word  "railraadat" 
when  need  In  »  atatate,  will  tenentUr  b* 
construed  to  embrace  street  passenBerTallwan, 
ret  art.  IT,  I  1,  of  the  OonstituUon,  which  pro- 
hibits tbe  oontoUdation  at  ooravaUog  lallroul 
and  oanal  companies,  when  oonMnted  In  the  llKht 
of  the  remaining  seDtiana  of  that  arUole  as  well 
as  that  of  It*  manlfw,  purpose,  4oea  not  Include 


3  of  opinion  that  the  Act  of  1861  _ 
not  in  this  caxe  violative  of  tbese  provisions, 
and  that,  therefore,  Judgment  abould  have 
been  entered  for  the  plaintiff. 


8.  nw  fket  thftt  two  street  pa— eager 
rallirare  mn  through  parallel  atieeta 
In  the  nme  cltr  does  not  trios'  ttiam  witMn  the 
provlaloDi  of  art.  IT,  I  t,  of  the  Couttltution, 

whiofa  prohiUta  tbe  oonsolldatlon  of  parallel  or 
competing  railroad  or  aBnalcocDpanles,BliiQesuoli 
rallwayB  are  not  competing  In  the  sense  In  whlota 
that  word  la  used  Id  tlie  article. 

(Sf«>Ttlt,  X,  iHmiKsJ 

lOetobn  0, 18901) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  2,  for  Phfl- 
adelphia  dismissing  the  complaint  in  an  action 
brought  to  entoln  £e  consolidation  of  two  street 
passenger  Tailway  companies.     AffhTntd. 

The  case  sufficiently  appears  in  tbe  opinion. 

Mewri.  Henry  T.  Dechert,  Hemr  M. 
Dechert,  Thomaa  B.  Walker  and  L.  B. 
Walker  for  appellnnl. 

Jf«wr>.  John  O.  Johnaonand  Dawld  W. 
Sellera  for  appellees. 

Oreen,  J.,  delivered  the  opinion  of  the 

It  is  undoubtedly  true,  as  we  have  several 
times  decided,  that  tbe  words  "  retlroad  "  and 
"  railway"  are  synonymous,  and  In  all  ordinary 
circumstances  they  are  to  be  treated  as  without 
distinction  of  meaning.  When  either  one  or 
theotherof  tbese  wordsis  used  In  aslatute,  and 
tbe  context  requires  that  a  particuiar  ktnd  of 
road  is  Intended,  that  kind  of  road  will  be  held 
to  be  the  subject  of  tbe  statutory  provlsioD. 
But  if  tbe  context  contains  no  such  indication, 
and  either  of  the  words  is  used  in  describing  the 
subject  matter,  the  statute  will  be  held  applica- 
ble to  every  species  of  road  which  is  embraced 
within  !he  general  sense  of  the  word  used.  AU 
of  this  was  decided  in  the  case  of  SatonvtUt,  M. 
dtF.  P.R.  Co.  T.  PbHaiOAia,  where  we  held 
that  tbe  Act  of  Uay  18,  Iwl  (Pub.  Laws,  709), 
entitled  "An  Act  Relating  to  Railroad  Com- 
panies," and  aulhorizlDg  the  consolidation  and 
merger  of  railroad  companies,  embraced  within 
Its  meaningstreet  passenger  railroudcompaoies  . 
as  well  as  slesm  railroad  companies.  The  rea- 
soning of  the  opinion  was  prloclpally  upon  the 
propositloQ  that  the  expressions  "  rouroad"  and 
"  railway"  were  in  fact  synonymous  terms,  and 
that  there  was  Dolbingin  tbe  context  of  the  Act 
inconsistent  with  tbe  application  of  tlie  wwd 
"  railroad  "  to  a  street  pa.^sen^r  road.  It  WM 
conclusively  shown  in  lb*  opinion  that  tha 
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Lesidntnre  «as  b  tbe  conataot  b&blt  of  lurlug 
both  woida  indisciimlDately  u  ezpreadoK  the 
tame  thiog.  No  necrauir  lofenDce  U  there- 
fore to  be  dmwD  from  the  mere  uae  of  either 
word  I  h  at  e  limited  clue  of  roodiwu  intended. 
It  foUowB  that  we  mnat  search  the  context  of 
the  17th  ardcle  of  the  CoDstttution  la  order  to 
uceitalo  In  what  sense  the  word  "railroad" 
was  used  in  the  fonrtta  section.  It  Is  tbe  con- 
teollon  of  the  appellant  that  the  prohibition  of 
tbe  tecUou  against  the  sraalgamntion  of  com- 
peting roads  applies  to  street  passenger  rsDroad 
companies  u  well  ••  to  those  of  steam  roads, 
and  It  this  ooatentiOD  la  unaonnd  the  appellant 
baa  no  case.  The  title  of  the  article  Is  "  Rail- 
roads and  Canals."  This  la,  of  conrae,  sufB- 
cieotly  comprebendve  to  embrace  all  clasKS  of 
lailroada  or  railways,  and  we  accordingly  find 
that  a  number  of  the  secUons  are  applied  to 
■team  railroad  compeniea  eicInsiTel^,  and  at 
least  one  section,  the  ninth,  is  applied  exclu- 
sively to  street  passeneer  railway  companies. 
The  first  section  provider  that  all  railroads  and 
canals  shall  tie  public  blghwaya;  ihat  any  aaso- 
elation  organized  for  the  purpose  shall  have  tbe 
right  to  coasiructanilroad  between  anypoiota 
within  the Slale,  andtoconoect  at  thestate  line 
with  railroads  of  other  Statea,  and  that  every 
railroad  company  shall  have  the  right  to  inler- 
•ect,  connect  with  or  crom  any  other  railroad, 
and  shall  receive  and  traosporl,  each, the  olfaer's 
pBBSengcie,  tonnaee  and  cars  without  delay. 
It  must  be  conceded  at  once  that  this  *ectlon 


■^Mn&lon*  shall  have  eqnal  right  to  have  persons 
and  property  tranaported  over  railroads  and 
canals,  and  no  unreaeonable  discrimination 
alihflb»iiuulq Id  «terbeafo«:'Oi  In  facilities  for, 
tranrportation  of  froght  or  passengers  within 
UiivBtstA,  or  orosiing  fhMi,'Origttngtb,:any 
kitherfitate.  It^eqnaliyoertfcU  ihat'thtasei)- 
ttM  kla»  eannot  embmee  passenger,  railway 
ie(MBt>afile4  liBMtBubb  Companies  are^  as  ft  rule, 
thotuhiBOtalwa^si  without anthortiytaoarry 
IfMlgMmid.dnboteaaeDdtoataleNneaji  'He 
Willi  :sb«ft»i:li  alao  iinapplkabla  ta  Btract  nill- 

' '    "    " daw'Hlmi 

_,._  ,_.„  _  _npMlMaKd 

.mlhlDg  or  mnrafsctaHtw  aitlclea  btrlraiispot- 
tUion  over  their  roada;  tfod  aaistrietrpamigsr 
TOthpanlM  do  libt  tnas^rt  luticles'Ofipnn- 
lnfBouimoYst-llitiir'roadaaaii^ui^'-  -'  '" 
It&ey  bra  tiot  Included  within  the 

inaanlng  of  tbe  sectioii.' ^Thb  aaina 

^anplylo  tble'siath  •n:lt6n.\  wfaioh  ithr^iB^'it^ 
.sHrae  diMbilitfdd  tipdn'Offlodifc'ias'a^idiiiMtd 
by  thfr  flftl  sectltia  apte  tbs  Goa^Oita  tliem- 
iselves.  Tbe  seventli  seddan' plainly  feklSn  tp 
ithcj  traneportatfoQ  of  marcbandiM  (wffdghte 
.  ^and  hence  Is  equaliy-lnappUcable  toatzcelipai- 
seDtter  corapaoise.  '< 
'The:elebtb  aeotloii  praUbtts  aiivt  nllMad, 


iibiaa  cbbipahtes  todaw'lt  tanMeea  disabilities 
4ipciii  cairjlng  OompMlMandnatcn^sWgin 
— ■-*— ^  "  -■ — -rfsctaHtwanlcIea  btrtraiispot- 


MdwnakiTb.  Thltaeetton  rcJateatolbcMr- 
Uage  wr  tmsseagers'  only  and  .11  plahily  lacludds 
arntt  paiaengR  companies  a«  well  tiaall  Olhen, 
fbifcdasS  ic  aipFaMly'inctitloaa  .'-'  r^road"i  and 
"railway"  companies.  But  because  It  nan 
both  terms,  "  railroad"  and  "railway,"  a  most 


convlndnK  arrnment  arlsea  that  tbe  conven- 
tion considered  It  neoeesary  to  nse  both  In  oc^ 
der  to  embrace  tratli,  and  hence  It  most  be  cod- 
eidered  they  did  not  intend  to  include  both  In 
the  othnsectioDBwhereonlyoneis  used.  Tba 
force  of  this  argnment  Is  greaOy  atrengthenad 
wben  we  consider  the  olntb  section,  which  pro- 
vides that  "no  street  passenger  ndlwey  Miall 
be  constructed  within  the  limits  of  any  city, 
borough  or  township,  wiLbout  the  consent  ol 
Its  local  authorities."  It  is  perfectly  clear  that 
the  convention  did  not  regard  tbe  word  "rail- 
road" as  syaonymous  with  "railway"  or  "street 
psBsenget  railway,"  when  ttds  section  of  th« 
article  was  framed.  It  is  equally  conclusive 
that  they  were  perfectly  consdous  of  the  dif< 
ference  between  tbe  two  classes  of  roads,  and 
that  when  they  tnteoded  to  make  prondoo 
respecting  "street  passenger  railways,"  they 
considered  It  neceasaiy  to  use  this  kind  of 
phraseology  In  order  to  designate  them.  Can 
the  courts  do  any  lessT  Oan  we  attribute  to 
tbem  any  other  meaning  than  the  one  they  bavv, 
bv  well  chosen  words,  clearly  expressed  when 
t^ey  desired  to  make  provision  for  this  partly 
ular  class  of  roadst  Are  ne  at  liberty  to  infer 
in  conBtdering  the  fourth  section,  where  tbef 
made  a  provision  as  to  railroad  and  canal  com* 
panics,  that  ihey  intended,  by  tbal  mode  of 
description,  to  designate  "street  passenger 
railway  companies"  as  well?  We  think  not. 
UavlDg  a  full  knowledge  of  tbe  precise  man- 
ner In  which  they  considered  11  necensary  U> 
izpress  themselves' when  they  desired  to  pro- 


abstain  from  that  mode  of  expression  or  from 
any  similar  phisaoology.  We  mnat  conclude 
that  the  reason  tor  such  atAtention  la  (hat 
they  did  not  Intend  to  include  them  In  the  pro- 
hibition of  tbe  fourth  section.  Tbia  Is  the  ob- 
vious and  natural  conclusiDD  to  reach,  and  we 
know  of  no  leason  why  we  should  not  regard 
It  and  be  governed  b;  it  If  we  consider  the 
aabJedC '  matter  of  the  fourth  aection  we  ara 
Mnugthened^ln  Ihectvrectneseof  this  conclu- 
aion.    ItpMvidesUiat  "no  railroad,  canal  or 


putehaaers  or  aaiaa^BraoFaay  wflwd :  of  canal 
cbrpotndon  sbaU;  conscUdato  tbe  Hock.,  pnp- 
ertyjv^fratacUaaajorsiMfa.ooq?anllDi|lwjUiwflr 
ledsBi:  OE'fHtroha*  tfaoiwotbiiortobchiatmol, 
«r  In  any  wfiyiOODtrti)^  dnj-  [cfher.<EallnMd  at 
canal  ooip^ritlon,  «*lning,  or  hllrii^  ondtv 
ilscentHil;  apaiiallal  oilcompttiQgllnai".ihy/ 
,  i^1ie«uh>MB,nfittifr,pTe«ibttioQrMa:iaafMd 
«Dd  MitatoolmpBniea.i.Tliajr'aTedlamd'Ulinlb- 
ccaailMnibjMtaiOfia  pft)ltlbWoo]bc«niwato 
both.  Railroads  and  canals  aremeanatif  itnw- 
lp>KtatIo«iwbtbb[Tdatetavan4«aTei;iltl)«teRl- 
itof^  ^of  'tbe  [ShM. .  .in  their  .ordiBBi^,  Mda*- 
elandU]|$  bjiithalpeq»Ie  tlity  an  fO^Mkid  aa 
oMhodsiofjoaniaf^OtfaBij^tStBtidipafBeagm 


naoslUrindiyiif.freigblHtbetiwaeadiUtMpoMto 
willtift  iiltt>  eiAte^ttiA  .to  iiber%iarders-,<tf  tte 
.atafeisoaq  tO'doiineot  nrilh:  «tlief  dmilarijya- 
i£sds  i(tf  teanvortatloit  ^heatnthiB,,auiat» 
still  moTeivmaleiipaitlM.>„Ji-int)iDdita*i«MOIt 
ltiBiMd'bn4  hMentonaWa  CondasiaB  toMlold 
itliattbtcan&titiaManaleDBvalitiM.trlMaiitpMB- 
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HmuAT  T.  IfuTUAL  A.<xm>iaff  ^^MOawaoK. 


-ThcMMMtlftd^Ut  tI]^,4ec)3oi],  orf^  ki-Cldefl 
(«fHdr,'l<|HllMi:ft|  thA  Q^e  (W^ntibn  ^  bAd  'a^v 
'»UMi  ttiDu^^  <a  %af  indh  pdtpose.  There  {9 
■  B&argwffient  iff.  sufiport  ^rauch  p  theotr  e>- 
''*e((t' ihat  wliTcli  !8l>ared  uptio  yie' general  ityj' 
'ibtr  iFord''Vft11ro»i,"bui  tt'hai  tieeij  alreadj? 
^■B^n  that  there  ta  no  nMesralj.'esseDlial  [tJrCe 
•In   tbat   areuhnjiit  considered 'by  ^tself  alone, 


qoe  It  f&llB  to  Qie  ground. '         ' 

■  Wfe  thInV  alflo  tliat  It  l?,ijiilte  Clear  tbatithi 
^■enee  6{  " c4int>eifne/  wtrah  b  the  eAaei^tia) 

■CDWof  the  problbltioti.'U  Dot'at4)Flcitile  10  tUe 
'Irsvel  upontU^  nreet^  (^  cltieB  aod  toVns  ov^r 
•pMsenfeirsilwa^B;'  ^fae competition  of  trafflo 
-1*erween  dlstaht  'polrtia  by  -'— "  —  -*-  -" 
•C«Ml9  tendst*  pr(  -"^ -"-- 
■■•ntl  thereby,  temi?' 

■  ftds  In  ropptesse^  VJ  th^  abBorptityn  of '.pbe  .  _ 
■Ibfe.  compelinc  me*  M  \he  other,'  Ibo  Ttholft- 
'•(rtOtr  eompetirton'CeHSjsafndhiglibr. rates  Boon 
'RSult  Tti«nrte'eVil*lT?cM  waisoiight  to 
'beMefwnled  by'-the'irour&leclloiibf  the  mvi 
'eilt^Dtkr  article!  Irwin  'be  '^'eu'  m  'oab^  that 
'H  i'lAjiBHatble  tiJ  ihe  tisVe)  iii/oi fttrtets  at 
'<dtlC9'Biid'tptTi»(>n'pa««eDireT  'niilwWa;    Tho 


Ivfd  roada  an'd 


rem9tfe('t»ap  transportation, 
?  to  the  public  tood.  '  But  It 
bj  th^  abBOrptityn  of  .p^  of 


UnveloTer'pflAiHditreets'ls^ot  net^ck^ril;  e. 
'CoihpetihitTAvel    .Eaeb'Strertbasirarel  oUta 

own  Which  to  iJomhftSed  upo-y  Its  owa  rati  waj. 

Thftt  travel  qisT  be  ilmoat  entlrelj  cooilticfTed 

*IU*»titfcoiMpett(WttH»ilB  tte-tAveluiiDiJao- 
'-cMier/tMugh.'pfthtHel.'^tleet.  ■  Woii  .dO'  latl- 

ittftvpod  pATkBel,  itreettf  h&TB  tii^'tnm^'ter- 


ifllnL  Many, of  tbem.tbpngh  luncJcg  qpon 
par^cTstr^u  fbr  a  coosfderable  dtsiacce,  di- 
verge alt^Relber  from  sugb  a|^  course  at  their 
^iiroraiilt*.  TWo  roads'woum  be  cotopetiug 
it  )flid  upob  tbe  aaK^e  street  Hud.ruQiiing  in  tlje 
safne'  direction:  ^uf  .thai  Is  not  fliis^  caBt  and 
probqbty  IsUor  tbe  case  anywhere  in  the  Slaie, 
MoreoTef'po.Irfi^bi  U  carried  upon  passeoeer 
jailwQj;a,  and  U  3  ibe  carriage' of  Irelghl  that 
■was  probably  of  p^^ncjpal  in^portance  in.  f^o 
.dapiaa.of  the  fouriUaf  tide.  j„  '  '    ' 

;;  'Alt'  tbe  .analbglei  Vbich  would  Tiken  Oje 

tratB<!  upoa  the,  street  roil  ways  r'""  ""'"' 

the  rallroaas,  wd  'cuDaU.of  .the  i 
ing,  and  he^'ce'nre  a^e  wiUiout » 
poae  u|ion  the  hu^AM  pX  the  f< 
meaniw  which  doeB,  bat  .tcsidt 
'inffwUTch  doeft  not  Vte'iiU  bf  at 
pIlcBlIon.    The  l^Qniisge  used  - 
stetlcin  in  aialgnaOng  ibp  iohja 
TisioDs.la  precisely  ihe  Hme  a^ 
ibe'  other  aectlona  fol-  the  Same  purpose,  aiKl 
wbeq  pa^Beomr  ratiwayai  Bre|Dtepdea' to  lie 
pleated,  a  dilicreut  pbmeologf  is  dmployed. 
■Wfe  ind  n<^tbJnE  In  tbe  fourth  aectlon  indioat- 
fog'lJia(  -the  word  "  railroad  "  *as  there  used 
tn  any  Other  aeuse  th^n  thaV  Ja  which'  it  was 
tnanircstl?  used  in's^'}.^  otliersecUobs.  and  we 
are  tbercTore  ndt  at  llbetiyto  give  it  a^y  olbfr 


'  T/ii  ^eefee  qf  (ht  Court  bAm  it  affrmtd.  an(t 
aibiUorate  pUtinUffUdUiaiu^almco^ttf 

S^errttt, /..d&seii'^i' ;■ 


'  ILLINOie  «CPBEM?  CpTJRT, 


:  'iKpi^ft/t.^aaf^i^,  4apt;' 


)tt«aXk'-mvliVO^  fe««'-boUoW..BCaiaerrtaI]]r 

'.'-ftHen.VwltlttB  tM  tamora-^cj  fnenrmir 
1 1  mauad  HeUbDf  Mtenikli  ifelMf  add  aoddental 


'  Ap  accident  b  tbe  happenlnR  of  anerenf  irltbouf 
VA  aid  and  Uie  S^gb  of  the  r«7«oti,  fand  i^blch  a 
•aatoreteca.  Paul  t.  TreyBlora  jniilmnoeCo.  8  L. 
IL  A.  Ma,  m  H.  T.  4??.  8eenarT7T;UirrtodBtat«8 
Kut.  Aoo.  A*ti.  a  PeO.  Keri  Tl2;  TrabiL-h,  Bt,  L.  * 
T.Jt  Co.  V.  iJMkB,  n  Weat.  Rap.  SIT.  112  Ind.  tOt 
'- wbcntfieaili  tnoora  by  ta^og- potgon  byndstaiie, 
It  toaooldeaUUandvlthlD  tbe  terms  of  tbe' pbllir^. 
Vmr.'BdHtOTflAoa.loa.do.KHaa.  ISt;  Pollook 
V;  DoHed  SI&Mfl  buu  Aoc  Aso.  1(^  fu.  S30. 
'  lb anaetjon on'applic/ of fDSu^tacc c^odtiloned 
tfre^t^bpl^  to  dMni'br  pertonullojxirla  caused 
tt^Mt^ntal,' yMeotBiJd-'&dotdcDtil  means,  Wlqtin 
taaMMi^  Qik&U^  Hikth  6t  ttae'lcBarotl  waa^ttfe 
T»ult,naMnilyaf«uMrb»lktidflaU[ii;tidtOt'atil 
»L  R.  A. 


.-_  AppennU  Court;  Bint  ThBUict.'Bfflrm. 
Iaj(:  SI  judgment  of  the  Cinmtt  Court  ior  iGodk 
Caun^  JD,  favOTi  of  dethndanti  in  «a  octioti 
brought  loirecoTW  the' aHwinnl.alleaMilD  be 
4ue  am  a  cefUAeate  of''iBetiihe«hlp la  •  mn- 
tualjaeneflt  aaaootatlon. ..  Mettraal, 


.pellaBt  ... 

:    Mam.  AlbM«  H.  'V«ader  Mid  ItrnMon 
B.  LoonUa  for  ^ppcJlee^  '  t  -, 


j;ni;,.B<aai,aiiu*«.e»a> ;      -  1. '    . .  ..  1 '  a 

ttnder  a  poller  oondlUooed  to  be  void-  wlwxe 
deatbja  caused  bf  Jut^atloaal  ^urlcsilnai^t^  Xif 
the  Ininred  or  any  othei:  pcrsoc,  no  racovan-.ciip 
be  hftjl  Tor  ijiatb  oauspq  V  InJurlaB  inflitted.bf  tliS 
iDsurediaf^iitloDolly  or  when  Inaiui^  or  Uibewiw 
WurfeoBd.   ibiiL  .  , 

Death  caused  b;  ■  peniori  lipiiglnij  lilrnitilf 
•rhllft  teioporBrllr  Insana  la  covwai  tjy  a  JhjIIcj 
agnlhgt "  bodilr  bjurica  «fTeale4  tbrouEt  e^mal, 
aocidCDt*!  and,  AiLen(  w^caJ'and  In  nfit  yik'\fit 
an  aVcGptlofi  bf  ^eath  caused  by  "  lMdl)y  -ial^raif 
tiesM'dlscnse  or  by  gulclde  or  Helton  g«Qt^  Injur 
ries."  AooidentlDa.Co,Y.  Ciandat,ia3C.B.lfe,» 
L.*ftm.f.^   ■■'■    ■■■.'.'      1  :-,•■■  !  ■■  ■    "> 

a  BDflerthii  i)Ume  ft  w)fwarr«ii*»(BtiiaFmBy 
./.  .1;  ..1  u 


See  alM  11  L.  K.  A.  BOii  46  L.  R.  A.  4S0. 
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iLIJHOn  SVFREUX  CottfiT. 


Jxna, 


Ormig,  J.,  delivered  the  oplalon  of   Ui« 

Tlie  queslion  preseDted,  although  one  of 
pleading,  involves  &  construction  of  the  policy 
upon  wbich  tbe  actioD  vu  brought;  and  in 
placing  a  Donstmclion  on  th«  contract,  and  in 
arriving  at  llie  tnlentiau  of  the  conlfacUiiK 
parlies,  regard  must  be  bad  to  the  object  and 

{lurpose  wliicb  was  intended  by  tbe  coutract- 
Dg  parties.  A  pollc;  of  accident  Insurance 
Is  issued  and  accepied  for  the  purpose  of  fur- 
Disbiog  IndemnlLy  agaiost  acciaents  and  death 
caused  bv  accidental  means,  and  (be  language 
of  t^e  policy  must  be  construed  with  reference 
to  tbe  subject  to  nblcb  it  is  applied.  Boetford 
In*.  Oo.  V.  Ntlaon,  66  111.  *20. 

Thus  a  provision  in  a  policy  against  loss  bj 
Are  avoiding  tbe  policy  If  the  properly  l^ecomes 
fDcumbeted  bas  been  held  not  to  include  In- 
cumbrance bf  judgment,  allhough  nlthln 
the  terms  used.  3a^  v.  ffometlead  F.  Int.  Co. 
80  N.Y.  21. 

Aaain,  policies  of  insurance  being  s^ed  by 
.the  insurer,  tbe  language  entployed  being  that 
of  the  insurer,  tbe  provisions  of  the  policy  are 
usually  construed  moat  favorably  for  tbe  In- 
sured in  case  of  doubt  or  uncertainty  In  Its 
terma.  A'iaffara  F.  Ini.  Co.  v.  Seamnwn,  lOU 
111.  6U. 

"No  rule  In  tbe  Inierprelatlon  of  a  policy  Is 
more  fully  esiabiisbed  or  more  imperative  and 
controlling  Iban  Ihat  which  declares  that  in  all 
cases  It  must  be  liberally  conntnied  in  favor  of 
tbe  insured,  so  as  not  to  defeat,  without  a  plain 
necessity,  bis  claim  to  the  indemnity,  which  in 
making  the  insurance  it  was  his  object  to  se- 
cure. When  the  words  are  without  violence 
susceptible  of  two  internretatlons,  that  which 
will  sustain  his  claim  and  cover  tbe  loss  must, 
in  preference,  be  adopted,"    May,  Ins.  3d  ed. 

gm 

Keeping  in  view  these  well-setded  rules  of 
construction,  the  question  to  be  determined  is 
whether  the  death  in  thii  case  is  one  falling 
witbin  tbe  spirit  of  tbe  policy.  The  death  of 
John  Healev,  the  assured,  la  a  conceded  fact, 
but  it  is  said  tbe  policy  is  an  assurance  against 
death  by  external,  violent  and  accidental 
means,  and  that  death  did  not  ensue  from  ex- 
ternal, violent  and  accidental  means  within 
the  meaning  of  the  policy.  Under  tbe  aver- 
ments of  tbe  first  snd  second  counts  it  is  mani- 
fest that  death  ensued  by  accidental  menus,  as 
It  is  expressly  averred  that  death  was  produced 
bv  accidentally  taking  and  drinking  poison. 
Tbe  demurrer  admits  this  averment  of  the 
c'eclaration,  and  the  fact  that  dca'b  ensued 
from  accidental  means  stands  admitted  by  the 


record.  But,  to  bring  Oie  cms  within  tb« 
terms  of  tbe  policy',  it  devolved  npon  the  plain' 
tiff  to  aver  and  estaUiah  not  only  that  death 
ensued  from  accidental  means,  but  also  from 
external  and  violent  means.  The  next  iuquirv, 
therefore,  to  be  determhied  is  whether  within 
tbe  meaning  of  the  policy  death  resulted  from 
exlcmal  and  violent  means.  Wbile  the 
authorities  in  cases  similar  to  the  case  before 
us  are  not  entirely  harmonioui,  yet  we  think 
that  the  decided  weight  of  authority  Is  in  sup- 
port of  the  view  thai  dcalb  in  this  case  was 
caused  by  external  and  violent  meani. 

In  McOlinchey  v.  Fidelity  dt  0.  Co..  80  Ho. 
2S1,  Q  New  Eng.  Rep^  450,  the  insured  wm 
riding  In  a  covered  carriage.  The  horse  be- 
came frightened,  and  ran  some  distance  before 
he  could  be  controlled.  In  running,  tbe  horse 
came  near  collision  with  other  teams,  but  no 
collision  occurred,  nor  was  the  carriage  upeM 
or  anyone  Injured.  However,  immediately 
after  the  runaway,  the  ineund  iMcame  tick, 
and  died  In  an  hour  after  the  accident.  The 
question  arose  whether  death  was  cauaed  from 
bodily  injuries  through  external,  violent  and 
accidental  means  within  the  meaning  of  the 
policy,  and  the  court  held  that  It  was.  In  the 
case  dted  tlie  body  of  the  deceased  bore  no 
msrka  of  physical  injury,  nor  did  the  body 
come  in  contract  with  any  pbydcal  object  dur- 
ing the  time  of  the  acciaent,  hut  death  no 
doubt  resulted  from  physical  strain  and  men- 
tal shock. 

In  Acdclmt  In*.  Co.  v.  Orandal,  130  U.  8. 


lent  n  .       . 

In  the  cases  of  7V«tB  v.  BaAwa^  Pa*i.  ins. 
C!E>.,BHur]st.  <JbN.  att.andonappMl  eHurlat 
&  N.  839,  7  Jur.  N.  8.  878;  B^noldt  v.  Aed- 
dental  In*.  Co.,  2%  h.  T.  N.  S.  830.  and  Ft'n- 
wpear  v.  Accident  Int.  Co.,  43  L.  T.  N.  8.  IMW, 
43  L.  T.  M.  8.  «B,  affirmed,  L.  R  8  Q.  B. 
Div.  43,— it  was  held  that  death  from  drown- 
ing was  caused  by  external  and  violent  means 
within  tbe  meaning  of  an  accident  policy.  In 
tbe  TmD  Oate,  which  may  he  regarded  as  a 
leading  one  on  the  subject.  It  is  argued: 
"  Whereas,  from  tbe  action  of  the  water  there 
is  no  external  Injuir,  death  by  the  action  of 
the  water  is  not  witbin  the  meaning  of  tbe 
policy."  In  reply  to  the  argument  ine  oooit 
said:  "  That  argument,  if  carried  to  its  ex- 
treme length,  would  applv  to  every  casewhere 
death  if  aa  immediate.  If  a  man  fell  from  the 
lop  of  a  house,  or  overboard  from  a  ship,  and 
was  killed,  or  U  a  man  was  auSocatod  by  the 


tdood  vessel  cansod  by  effort  to  save  himself  from 
InJiuTVhaa  In  Imnilaent  peril  brought  about  by 
•n  acddent.  UoOUnohr  v.  Fldelltr  A  a  Oo.  80 
He.  SHI.  S  New  Eng.  Bcp.  ISO. 

**  BitArnal,  violent  and  accidental  means,"  witbin 
tiie  meanlUK  of  an  aooldent  Inaumuoe  poller,  in- 
cludes gas  In  the  atmosphere,  wblch  cauBos  tbe 
death  of  a  person  who  breathes  It  vtille  asleep. 
Paul  V.  Travelers  Ins.  Oo.8L.&.*A.  M3.  and  iwts, 
lU  K.  T.  in;  United  Btalea  Hut.  Aoo.  Assn.  v.  New- 
niao,UTarK 

tTnfntendsd  oel,  not  «pllA(»  aeaaptton  fn  poHev; 

self-destruetlon  wIU  avoM  a 
b  not  void  OB  the  jmund  ^at 


Innired  took  Us  own  Ufe  t>r  a  pistol  shot,  tt  the 


BolouB  that  the  aot  would  take  his  life;  the  sliootlDB 
In  Buoh  can  moat  be  resmrded  as  tlu  result  of  an 
accident  as  muoh  as  If  the  pistol  had  gone  off  ud- 
expeolodly  to  hhn.  Mutual  Ben.  I.  Ins.  Oo.  v.  Da- 
viess. 8r  E7.  SO. 

Death  from  aoctdent  or  from  aa  uDOzpected  or 
unintended  act  ts  not  within  tbo  ozoeptlon  of 
deathoauied  by  tbe  band  ot  tbo  Insured.  Horth- 
metero  Hut.  L.  Ins.  Oo.  ▼.  HaaeMt,  I  West  B^. 
IBS.ll»Iiid.m;  PenfoH *.  nntvetsal  L.ln>.Oa.S 
N.  Y.  aiT:  Pieroe  V.  Travetora  I- Ids.  Oo.  H  Vis.  Mt 
-      -     -     fEiavelentns.Oei.UIFa.aL 


Hatb  v.  Joodui. 


878   . 


■moke  o(  a  houw  on  Ore,  nicli  cues  would  be 
cidoded  from  the  policy,  and  the  effect  would 
be  Uutt  poUcita  of  tbb  kind  In  many  cases 
when  OMlh  resulted  from  accident  would 
^bird  BO  protection  whsMver  to  the  assured. 
We  oneht  not  to  ^e  those  policiee  a  conBtruc- 
Hon  woich  will  defeat  tiie  protection  of  the 
aMmed  in  a  Urge  class  of  cases."  0  Hurlst. 
AN.  844. 

In  FMil  T.  Travelert  Int.  Oo. ,  113  N.T.  473, 
SL.  R.  A.  448,  tbepolicf  wassobstaotialty  like 
the  ooeln  question  here,  indemoifylcg  ssniDst 
InJariescBiuedbfeztenial.TloleQtaiid  accident- 
al means.  Thelnsored  died  from  iDbslins  tl* 
luminatiDg  ma.  He  was  stopping  at  a  hotel  in 
New  York  City.  He  waa  fonnd  dead  hi  hia 
bed,  the  room  being  filled  with  gas.  When 
fmud  the  deceased  by  on  bi«  bed  like  a  man 
■Bleep,  without  any  external  or  viaible  signs  of 
Injury  upon  hit  bodv.  An  action  on  the  policy 
iraa  •oslained,  and  ui  disposing  of  Ibe  question 
whether  the  Injuries  were  caused  by  eslemal 
■nd  violent  means  the  court  raid:  '"^As  to  the 
point  raised  by  the  appellant  that  the  death 
VM  not  caused  by  external  and  violent  means 
within  the  moaning  of  (he  policy,  we  think  It 
•  sufflcient  answer  that  the  gas  in  the  alrooe- 
pbere,  aa  an  external  cause,  was  a  violent 
Mgeocj,  in  the  tense  that  It  worked  upon  the 
Intestate  so  as  to  cause  bis  death.  That  a  death 
1i  the  result  of  accident,  or  Is  unnatural,  Im- 
ports an  external  and  violent  agency  as  the 
cause.  The  cases  collated  on  the 'respondent's 
Wef  sufficiently  establish  that  as  a  proposition. 
Trtte  T.  ttaUwofi  Post.  ins.  Co.  7  Jur.  N.  a 
878:  BeumMt  v.  Aeeidtntal  Tn*.  Ci>.  22  L.  T. 
N.  8.  SaO;  MeQUneAni  v.  Pidelitv  it  O.  Oo.  80 
He.  SOI,  «New  Eng.  Bep.  400." 

It,  as  held  ta  the  case  last  cited,  death  from 
lihallog  poisonous  gas  is  to  be  regarded  as 
cansed  Dy  external  and  violent  means,  upon 
tba  same  principle  death  Tesultlng  tram  the 
■cddental  taking  of  poison  must  be  regarded 
SB  resulting  from  external  and  violent  means. 


Again,  where  a  person  Ii  drowned,  having 
been  suffocated  by  the  action  of  the  water  In 
the  lungs,  if  a  death  in  such  case  Is  to  be  re- 
garded as  caused  or  produced  by  externa]  and 
viuleut  means,  as  held  in  the  cases  heretofore 
cited,  for  the  same  reason  a  Bimilar  rule  must 
tte  applied  where  death  resulted  as  alleged  in 
this  cose.  Here  the  death  arose  from  accident- 
ally taking  and  drinking  poison,  and  we  are 
constrained  to  hold,  when  such  is  the  case,  the 
injury  resulting  in  death  may  be  regarded  as 
received  through  violent  means.  If  a  person 
should  receive  a  gunshot  wound  in  the  body 
resulting  in  death,  It  would  be  conceded  that 
death  ensued  from  violent  and  external  means. 
For  a  like  reason  poison  taken  into  the  stomach 
producing  death  may  also  be  treated  as  an  ex- 
ternal, violent  means.  Indeed  we  are  Inclined 
to  concur  with  what  was  said  by  the  Court  of 
Appeals  of  New  York  in  the  case  last  died: 
"  That  a  death  Is  the  result  of  accident,  or  Is 
unnatural,  imports  an  external  and  violent 
agency  as  the  cause."  We  have  been  cited  to 
a  few  cases  holding  a  different  rule.  BiU  v. 
EaT^ord  Aee.  Im.  Go.  32  Hun,  187. 

This  case  was  overruled  by  the  later  case  of 
Paul  V.  Trarelen  In*.  Co.,  cited  tupra. 

Poiloek  V.  United  Stale*  Mvl.  Ace.  Aua.,  103 
Pa.  280,  is  a  case  sustAining  the  position  of  the 
defendant.  But  while  we  recognize  the  high 
ability  of  tbe  court  in  which  tbe  case  was  de- 
cided we  are  not  disposed  to  follow  the  rule 
there  adopted.  We  think  tbe  rule  established 
by  tbe  Court  of  Appeals  of  New  York  is  bet- 
ter calculated  to  carry  out  tbe  true  IntenliOD 
of  the  parties  when  the  contract  of  InsuraDce 
was  entered  into,  and  one,  too,  more  nearly  in 
harmony  with  the  current  of  authority  bear- 
ingoo  the  question. 

Tht  judgmmi  iff  the  Appellate  and  OiTeu.it 
Courtt  will  itreteried.  and  the  cause  remau'led 
to  the  Circuit  Courl  for  further  proceednj^s  in 
conformity  to  this  opinion. 


GEOBGIA  SUPREME  COURT. 


Sudle  HATS,  P^.  in  Srr.. 

t. 

J.  JORDAN  at  at. 


under  a  statute  proTldlnK  that  all  propertj  a^ 
quired  bf  the  wife  durlnsooverture  shall  vest  In 
and  belcmg  to  ber. 
S.  A  fa-Muaetion  br  wblcb  paraon»l 
property  la  dellver«d  by  on«  p«raan  to 
Kitotbar  Id  oonsideratlon  of  the  tatter's  notes, 
wbich  toieCtier  SKsre^te  the  full  value  of  the 
property  and  are  all  to  be  paid  within  a  few 
moDtba,  and  which  provide  that  tbe  title  to  tbe 


wbere  It  provldea  that  tba  properly  Is  leoied  Ua 
■  «ertabilDmiieam,Bnd  tliat  ewnenhlp  shall  le. 
Bain  In  the  orlclnai  owner  nncn  pajment  Is 
■Mida  la  full,  with  an  acreemeot  that  poaseseton 
■hall  revertesseenntronaivdsdaultlnpBTmeat. 
■anmwison  V.  Hloks,  lU  Fa.  can. 

When  there  wse  a  written  aneement  between 
8  and  B  that  Q  should  lease  B  a  piano,  and  B 
Aonld  par  (or  the  un  thereof  >KD  hi  tdvanoe  and 
•U  quarterly  tbereaTter,  with  1  t-io  per  cent  in- 
tareat,  mittl  ftOB  hmi  been  paid,  when  G  agreed  to 
atn  BaUUofsaleiaadawaaaathorlndtoeiiter 
VJ^RA. 


B^  dwelling  and  remove  tbe  pfano  upon  failure  to 
make  aurparment,— the  lease  amounted  toaooodl- 
tional  i^  Qorham  v.  Holden,  4  New  Bag.  Bep. 
SCR,nife.aT:Hurchv.WTi^t,«  ULWTi  Hervey 
V.  Bhode  laland  Locomotive  Works,  IB  U.  8.  BOi, 
nL.ed.100a;  Ckrieton  v.  aumoer, 4  Pick. BIB. 

Tba  sale  may  have  been  upon  condition  precedent, 
but  the  plalntm  could  waive  It  If  he  aaw  flt:  and 
whether  he  has  done  eo  li  a  question  of  fMM  to  Im 
determined  by  tbe  evldeooe  In  the  case.  IfUlow 
V.  Ellis,  16  Gray,  SO. 

If  the  condition  be  waived  tbe  title  passes  to 
the  vendee.  Seed  v.  Lord,  aa  He.  COO;  Stone  v. 
Ferry,  ■)  Xa.  tb  WUtney  v.  bton,  U  Qray,  EO. 


See  also   12  L,  R.  A.  321;    18  L.   R.  A.  IR7;   10  L.  R.  A.  082. 


ObQINMi  ,8lPWtBl»|  Poort. 


•rfl  paKJ,  wl)ea  ^  1^«t.*ftle,l4«Fop^  wl4  b*  given, 
'  to  tbe  latter,  but  on  deFauU  Id  Myinept  tbeproii', 
«ny  Bboll  be  re  tiiroed  to  Its ')Wn^,  Is  i  oOndltloHB' 


tL  Wbere  <h»  vendor  of! 


''payment  ot  def cirrad  iDEt^InieQta  of  pfinl 
'moDe7  tak^  poIbssMod  'ot  It 'ft>r- default  iti 
■  paruentB  He  esDaofrtMitl  tlw  pannentsatnady- 
•^Bdanrebt.sDdlta^mUn'Xapraflsgtiimhitloa 

'■   -■  ' nraat  wtnrn  allabotv 


4i  wiito«>u«''n*aR'iB  M't^oiMftiouU 

'flal«MefMA«UbtMgtM)'Mttioiiof<  ball  trove* 
-  M  BOoavdnMnWUdiiot  thp  proiMc^for  defaiiM 
lln  »wtnn)t*<tt«it>oM  and Mka pownalon of 
rtin  lH<)p«rtr"lt  •■  «niD<iun  Itjtonnd  to  badiM 
.  ^e  ^ur«F  '■>  fie  tJianMOtloa  fi^unMnrned  pup^ 
^ps^ipe.moDerJudsmflntJlierpIprBUi;  t>»eD(e(«d 

,,UI10B!j>lalDtlO'B  tKOld.^    \,-_     .-       '      r      [    '. 

1,1   1  ..:>  ,■  ,       ■.  (Julyto.ita):)  .(■■.' 

tRltW'tg'iAe'  iSuperlor  C«u,rt.  fgr  EmIj; 

plainiiffg  m  aciMUon  .ittpuiht  to  recpver  p«0( 
IBif  ion  of  a  certnia  piuM>  4llc^  to  ^ive  b«eD 
•pid^ddsndani  ppflo  ^coodiijoo^wjiiob  li«4 
«oc  beeit/:amplied  wUb, .  ,JifitfT[K^  ■  ■ 
. . Th«  |a<iUaia  /i(llj  pl»jed  i«  (he  opiqioa.  ■ 
.  ^''''-'li-S-^w^U  lorplaiQiUl  ^iojencir.. 
iMr. -fviui  fL.lv'in  m  dcfetDdwU:  in 
error.    .:i,, ,   ,.,  ,,.  i.  ,       ■  |..  ■.,.  m'.  'i  ■ 

,  Biiemfmu,  t^,  delivered  Ae  jopiniw)  oC  iho 
9purt:  .,|  ....  J,  ,.  I  .-,  I-  ■.:.■'■[  ,  ■  '  -  / 
..  jQr<3jiDi,4l  iC(>.i8ue4  ]^  @udi»  He?*  In  bKB 
trover  for  bq  "Open  piaD(?,'..«Uegeii  t9  .be-nt 


,.jriiej>H.      .....  -     -     .     -- 

lertfl,  and,  Mr^.  Hs5B  .liaTl||gifti^l«d:M  gira 
booil  required  b;  law  to  relaia  Ibe  rome, 


fuad. 


Uie  ..  .  ,  _., 

the  plaintiffs  cave  bond,  and  took  poesession  ot 
tbe  piaoo.  Mrs.  Hays  filed  tbree  pleas:  (1) 
That  at  the  time -she  made  tbe  contract  with  tbe 
plaiatiffs  she  was  amarried  woman,  andbad  do 
•eparale  estate,  aod  for  this  resttttt  fbe  CoUli^l 


eauit»Dlq  ple».il|):whicp.»aB  .alleged  that  elia 

be«rfngidateA(M;tistA;mda,stid  being  lor  fl  00/ 
due  Mldbtri.HVM,  one  im  (IM;  dudDeotte^ 
Berl,  im»i  md  oaeforflOO.dMFebhmryl, 
t8(>9,'*n«Ih9!tHifepaWtW  fli^  note!*Wn'ff 
Wilfliiej'  fttl;  tipotfaifctrrtiliniiif' thk  tlie  pfntid 
aid 'n<tt  comfe  up  to  tiie  ■ttdtriljrij'i  sbe  oifo;e(j 
to  return  i.t.t9  taa  jplaiD(jfb,ir;t6eS'  ^'ouUtS 
mrq  \bd  uioscjiQA  h^  P0>^  Qicrcooi,  «ii4  "i»\ 
">»S.t:^{mA^9.  'wi^iBt...nUejpriBfM-tl)4^M 


platM.  .UfMatiwAfisl;  'tbe:']u^ijai>4er>:l^ 
chaige  oC  tbe  i»)iiii^,«tDr«e(i^Deniiict  tB^toi;ar 
crfihe.plHtntiOftfoMUWplnia)  i  TAeidefeDdna^i 
nndei  ■  *oilpii  tor «,«« jtrlfl  pi^tta  *n«mli 
gronndB  thereiu  set  forth,  wlilch  wna-'OiHb 
Wted/«Mi«lra««p«e4i  ■  '.T  v  i  ^  '\  i( 
'  t.  The  tbinl' «7ow)4ot  the  Qijglpa>.nintt(n 
ud  tbe  fpuitb.o£  tbsra^DemiedrmotieD  pom  Mi 
'  tOKtibta.  irbo<i«ten4Miiiwc|uaal<n*)wi 
court  ID  ^wrgsithe  jtfTM  Mkm:  "U  y««i 
sbauld  flxdifoaB  tbe  ^lidetca  tb^t  tbe  fiiliuaH 
tlft  and  Ibo  dcf<i»laJDt  nmcte  a.«0QLnnt.1ticrlbt 
liiMiWBued  for,  and  if  Jioii  fuitben  fl>d  Hiat;  4l 
UMtitioM!  Uie  defendant  ireafa  married  neinuui 
and  itbht  4be  .bed.  ta  wpnraU  leatattt  lb«A  JiM 
eoaU^ironUbe  !T«ld,  and  i»laIati&)<GaMf>lt 
naxmriaJhJhceae.  .  .  ,iflln«asndtbeE«aikr 
Utadurfnc.bernMStr 
tiagttj  aod  tf  dario;]be«  cnertiue  eiM  beootsn 
~~  i^sednf  pcopni^iiiwliichibebaiiiK)  titloii 
._.  poBMseiob.bf  Dperatiiw  otfaw.'Wpiild  ter 
none  tbst  ot;  fa«K  bjuibtiitd;  and  foe  Ibll  Ka«tw 
ptoiatifia  oaHi'iii  leotwer  of  idoCeodant  3n  tdifa 
'-'t."i  Thiitiie.courtrGfHecdV>five(aiidi)M^ 
otntnTtri  cliB*gad'Unt«m»fTiiad,iic|iiuui.fM 
tCnud  br  k*^  contiwtt  ir  betber  Bfao  bm  «  aapri 
aRateieatateonoot.  On  tbkpmpoBiiioDtlirral 
iKigraat  oonOta  oi:dtil«n<t7<OL  optoiwQrammigi 
ttiB:  couita  of  different  BtalMi  jrat  thlf  conBMb 
adMS  froiU'  lb«  diOareU.irinnMolocTiof  iUmI 
Qtetules,  *oSnoiDf'tfaeAoU  tieiBgmCke.-aWt 
ItM  c*u>t  iD-eBahCaMMvb>0co'ostrued  tbe  JMi 
<«  tba  IJegWaluM  o(  It*  «wii  State.- '.  See  HarrM: 
on  Harried  Woitieoi  vbefe  jheidaoUavof  U« 
dUtcten  obuAls  arowllUted.  i  - 


and  tbiiite  tJM)flirtAiitw  tbaCt^ntuMtMQiiaM 
toade  ltaac{)mei*quaT(il7!b«iofeitft.i  fWattiiM 
caHtmertUAetljaacMdiDgrtpnfldt  ^eDdwMoA 
to  be  Its  true  meaning,  and  tbe  iegislativ;  In- 
tent. The  languRfre  of  tbe  Act  of  1866,  as 
found  In  section  1754  of  the  Code,  la  aa  fol- 
lows: "All  the  property  of  tba  wife  at  the 
iMA  otiHi'tavSrAagf!,  wbtthcr  real,  personal  or 
choscs  in  action,  shall  be  and  remain  the  sepa- 
rate properij  of  the,TWl[e(,a»d.  all  property 
riven  to,^Dherilei  br  aV.jiiifrfea'ly  ffie  *ifedur- 
lug  coverture  .ab^l  :^'t,in  and.bclong  to  tbe 
wife,  and  ahall  tiot  be  wiAi]^  nitbe  payment  of 
any  debt,  defauli  or  contract  of  the  husband.'* 
This  Act  WM  in  BUDstanee  incorporated  IdIo 

Bfiw  !**t.»  w)we«|l)»li '  ■  WBMperty  giyefl  tf. 

inhprilpti  nr  nrqinrpn    tijr  Uifi-Klfe  giin"6  '^^Wim 


ipUHKl^fliraO 

aHbrbsr  tbareaCteririMonnlaber  jurtadW 


ter  aqquire  besidefl  tfaAi'wUiCb  Isn^eaU 

'>i  we  /t,s'?e;^.i<^',*]»ftP?ftsmii^i),,to,lto.m« 
Oi^^vfte  (b«>MMa^d«ntf,i*nd«iuilii«tH  ts 


UM. 


Bats  v.  Jobdak, 


acqubliiK  property  aa  Bbe  bad  before  marriage, 
The  law  baving  tons  given  ber  tbe  power  to 
bold  in  ber  own  rigbt  property  given  10  or  In- 
herited bj  her,  free  from  her  busbaod,  and 
-wUbout  the  intervention  of  k  truBiee,  it  gave 
her  neces«arfl7  the  power  to  contract  and  be 
contracted  wilb.  If  abe  cootracta  and  makes 
»  profit,  the  profit  tbua  acquired  belonga  to 
ber;  if  sbe  loaes,  tbe  I0M  falls  upon  her.  If 
the  law  deals  thus  generously  with  wtvea  who 
were  so  fortuoate  as  to  own  property  at  the 
time  of  marriage,  or  who  have  received  or  In- 
herited property  since,  why  will  it  not  Hi  deal 
wUh  all  wives!  Why  should  it  exclude  one 
who  had  nothing  at  tbe  time  of  her  roarriage, 
uid  who  baa  since  received  and  expects  noth- 
ing by  way  of  gift  or  iDberitancef  Why 
■hould  she  not  be  allowed  to  make  a  contract 
whereby  she  may  acquire  property  T  Why  may 
■be  not  be  allowed,  espedallyif  she  has  an  tm- 
provldeot  husband,  to  contract  and  acquire 
property  for  the  support  of  herself  and  her 
cbildisnT  In  our  opinion  there  can  be  no 
doubt  that  If  a  woman  baa  property  at  tbe  time 
of  her  marriage,  or  afterwards  acquires  It  by 
gift  or  inheritance,  abe  has  all  the  rights  we 
oave  menliooed;  aiid  we  can  see  no  good  lea- 
•on  to  hold  that  the  same  rights  were  not  con- 
ferred uptn  the  wife  who  bad  DOlblng  at  her 
marriage,  and  has  acquired  nothing  by  gift  or 
loberitance  since.  The  LegUature,  is  our 
opinloD,  Intended  to  put  all  wives  upon  tbe 
same  footing  In  regard  to  cootracta  and  acquir- 
ing property,  and  intended  to  allow  them  to 
make  contracts  whether  tbey  have  separate 
estates  or  not,  ana  to  make  these  contracts 
binding  whether  executed  or  executory.  A 
man  can  make  a  cootract  whether  be  has  an 
ostateornot.  Wbvnotallowamarrled  woman 
to  do  the  samet  No  one  can  possibly  be  jn- 
Jared.  It  the  tnakei  a  contract  the  other  party 
can  easily  aaoertaln  whether  she  baa  a  separate 
estate  or  not.  If  she  has  none  tbe  other  party 
need  not  make  tbe  contract.  If  he  does  make 
It  he  fakes  tbe  risk  just  as  he  would  if  be  were 
contracting  with  a  mau  who  bad  nothing.  He 
takes  tbe  risk  of  being  able  to  enforce  it. 
While  this  court  has  not  heretofore  decided 
this  question  squarely,  tbe  trend  of  onr  deds* 
Ions  since  tbe  Act  of  lS6fl  has  been  in  Ibis  dt- 
rrvtlon.  We  think,  therefore,  that  the  court 
did  not  err  tn  refusing  the  request,  and  in 
cfaarging  as  complained  of  In  this  ground  of 


tbei 


lotion. 


3.  The  second  ground  of  the  amended  mo- 
tloD  complains  that  tbe  court  committed  error 
in  charging  as  follows:  "  If  the  plaintiffs  sold 
the  piano  here  sued  for  to  tbe  defendant,  and 
retained  the  title  tn  themselrea  until  the  notes 
given  therefor  were  all  paid,  and  If  there  yet 
remains  anv  part  of  said  purchase  money  un- 
paid after  deducting  from  the  price  to  be  paid 
the  amount  paid  by  defeudant  and  the  damage 
■ostaloed  by  defendant  by  reason  of  any  defect 
in  said  i^ano,  or  failure  of  plaintiffs'  warranly 


pieadlngs   and  the  evidence  in  Uils ,    ..  _ 

think  was  erroneous.  We  presume  the  court 
was  led  into  error  by  construioe  tbe  contract 
between  the  parties  as  a  lease,  and  not  as  a  con- 
ditional sale.  Tbe  note  which  tbe  defendant 
paid,  and  which,  except  as  to  datoand  amount, 
BL.R,A. 


la  Identical  with  tbe  othera,  each  of  them  fimn- 
ing  part  of  the  same  contract,  coDlains  (he  fat- 
lowing  stipulations; 

1100.  Early  Co.,  Qa..  Aug.  4.  1888. 
I  promise  to  pay  J.  Jordan  &  Co. ,  or  bearor, 
one  hundred  dollars,  for  value  received,  for  Uw 
rent  of  their  Opera  piano,  style  8,  No.  11,640^ 
at  the  ofBce  of  John  T.  Davis  &  Son,  Colum- 
bia,  Ala.,  In  tbe  following  installmenta,  to  wit; 
Due  hundred  dollars  on  tlie  lat  day  of  October, 
1886.  The  makers  and  suretlea  .  .  .  agree 
that.  It  collected  by  an  attorney  by  or  without 
suit,  the  feet  of  such  attorney  shall  be  added 
and  paid  by  tbe  said  makers  and  sureties,  and 


igreed  and  understood  .  .  .  that  the  piano, 
for  the  use  of  which  this  note  is  given,  is  and 
shall  remain  the  property  of  J.  Jordan  &  Co^ 
and  In  default  of  payment  the  said  piano  shall 
be  returned  to  them  or  their  agent  in  good  oc> 


law.  On  payment  of  this  note  (given  for  the 
use  of  this  piano)  a  bill  of  sals  will  be  given, 
and  tlUe  of  the  same  passed  to  the  lessee;  but 
until  then  tbe  title  to  the  piano  shall  remsiu  in 
J.  Jordan  &  Co.  (Homestead,  etc.,  waived.) 
[Signed]     Budie  Hays.     IBeaL) 

Attest:    J.  H.  BImonton. 

Purchaser's  P.  O.  address:  Oedar  Springs, 
6a. 

Recorded  In  Book  C,  Mortgages,  etc 

Tbe  court  below  must  have  regarded  the  $100 
paid  by  the  defendan  t  under  tab  note  as  Id  the 
nature  of  rent  for  tbe  u»e  of  the  piano  for  tba 
two  mootbs  during  which  she  had  held  It,  and 
aa  lost  to  the  defendant  in  tbe  event  of  her 
failure  to  pay  the  remainder  of  the  amount 
agreed  upon.  Although  the  contract  does  use 
the  term  "rent,"  and  states  that  the  notes  are 
given  for  the  "use"  of  the  piano,  we  do  not  so 
construe  it,  but  regard  it,  notasa  lease  or  rent- 
ing, but  as  a  conditional  sale  with  title  reserved 
in  the  vendor  until  the  purchase  price  Is  paid, 
evitford  V.  MeEinUy,  61  Qa.  833. 

The  entire  (360  styled  "rent."  is  made  par- 
able  within  six  months  from  the  date  of  the 
b'anaaction,  and  la  the  stipulated  value  of  the 
piano,  and  the  consideration  for  a  bill  of  sale 
to  be  given  when  the  full  amount  la  }iaid;  and 
the  eale  of  the  piano,  and  not  the  renting  there- 
of. Is  evidently  tbe  real  end  and  basis  of  the 
contract.  The  Supreme  Court  of  tbe  United 
States,  Id  passing  upon  a  dmilar  contract,  sayai 
"  Nor  is  the  traosaction  changed  by  the  agree- 
meot  assuming  the  form  of  a  lease.  In  deter-' 
mining  tbe  real  character  of  a  contract  courts 
will  always  look  to  its  purpose  rather  than  to 
the  name  given  It  by  the  parties."  Eeniey  v, 
Bhodt  lOand  LacomoUt*  Woria,  68  U.  8.  673 
[38  L.  ed.  10081. 

Mr.  Jvttite  Davis,  In  the  opinion,  dtes  MwrA 
■V.  Wright,  48  HI.  487,  in  which  it  waa  held,  ai 
to  a  contract  of  this  character,  "that  It  was  a 
mere  subterfuKe  to  call  the  transaction  a  lease," 
and  says:  "It  is  true  the  Instrument  of  convey- 
ance purports  to  be  a  lease,  and  the  sums  stipu- 
lated to  be  paid  are  for  rent;  but  this  form  wae 
used  to  cover  the  real  tnuiBactlon,  aa  much  so 
as  was  the  rent  of  tbe  piano  In  JTurcA  v.  Wrighl. 


R» 


CaUFOBHU.   SiTFBBm   COITST. 


JULT, 


Then,  Iha  pHca  of  tbe  piano  wu  to  be  paid  In 
thirteen  inoQtbs,  imd  here,  that  of  the  engine 
...  In  one  year.  It  w&s  evideotlT  not  tbe  In- 
taitiOD  that  this  larne  turn  ghould  be  p&ld  u 
rent  for  tbe  mere  use  of  the  engine  for  one 
year.  If  bo,  nby  agree  to  sell  and  coovey  tbe 
lalltitleon  thepBymeat  of  thelaat  fDSlaltnieot! 
In  both  casea  Oie  itipulsted  pric*  of  the  prop- 
erty was  to  be  paid  m  abort  UBtallments,  and 
no  words  employed  by  tbe  parties  can  have  the 
effect  of  changing  the  trae  nature  of  the  con- 
tract*." Tbe  courts  now  onifonuly  hold  that 
anch  contracts  are  not  leases,  but  are  condl- 
tlonal  Bales.  It  was  so  held  where  parties  ex- 
pressly contracted  that  "no  agreement  of  sole 
of  said  pfano-foTte  is  Implied."  Geivw  t.  Ca$- 
Mlo,  11  Colo.  eeO.  See  also  MUlerv.  Bteen,  80 
Cal.  402;  Binger  Mfg.  Co.  t.  a>fe,4  Lea,  489; 
EnitiA  V.  Ouriino,  G7  Tei.  864;  laomU  v. 
Bragg,  GO  Conn.  £28;  JUanitfaeiuring  Go.  r. 
OniAam,  8  Or.  IT;  Lwai  t.  Campbell,  8«  111. 
447;  Oner  t.  CTureft,  18  Bush,  430;  Qerrish 
▼.  Gtark,  64  N.  H.  4S2,  SNewEcg.  Rep.414: 
Gorliam  v.  Boldtm,  79  Me,  817,  4  Hew  Eng. 
Rep.  S02;  Owner  t.  Knapp.  117  Mass.  824; 
Carpenter  v.  Seott.  IS  R.  I.  477;  Sc^e  v.  aUuta, 
2S  Ohio  St  1;  Binger  Seining  Maeh.  Co.  v.  Holr 
eomb,  40  Iowa,  88;  De  Saint  Qermain  v.  Wind, 
8  Wash.  Terr.  189;  WAifcomS  t.  Woodwortk, 
S4Vt.644;  Eintermi*tert.Lan»,21E.Mn,^'!. 

The  contract  being  then  a  conditional  sale, 
and  not  a  lease,  and  the  payments  made  there- 
nnder  not  rent  but  purcfaaae  money,  tbe  plain- 
tiSs  have  no  right  to  retain  them  ss  rent;  and 
there  is  no  express  stipulation  Ibst  they  shall 
be  treated  as  a  forfeiture.  "Forfeitures  are 
abhorred  In  equity,  and  are  never  favored  in 
law,"  and  provislona  for  forfeitures  are  re- 
pirded  with  disfavor,  and  constmed  with 
strictness  when  sppUed  to  contracts,  and  (be 
forfeiture  relates  to  a  matter  admitting  of  com- 
pensation Of  reetoraiion.  Where  adequate 
compensatioa  can  be  made,  tbe  law  In  many 
cases,  and  equity  in  all  cases,  discharges  the 
forfeiture  upon  such  compensation  being  made. 
The  law  iDclinet  to  remedy  breach  of  con- 
diUon  by  damages  ratbei  than  by  forfeiture. 
Code,  it  S396;  Story,  Eq.  Jur.  gg  1812.  1814, 
VSlfLeteeg. 

"On  a  sale  reserring  title  till  tbe  price  Is 
paid,  many  of  the  cases  hold  that  partial  pay- 
ments are  'forfeited  on  default  of  Uie  reeidue; 
bat  in  courts  possessing  equity  poweis  tbe 
modem  tendency  is  to  allow  the  seller  who  re- 
Kinds  a  contract  tor  default  after  receiving  a 
part  of  the  price  to  retain  only  so  much  as  will 
'«  him."    Hewm.  Sales,  g  800;  Awt- 


ton  T.  WMtnev.  28  Mich.  260.  867;  JiAwtoa  T. 
Whittemore,  37  Micb.  463,  470. 

In  this  case,  under  tbe  practice  In  this  State, 
It  was  wilbin  the  power  of  tbe  court  to  mould 
the  verdict  so  as  to  do  full  Justice  to  the  par- 
ties, and  In  the  same  manner  «■  a  decree  in 
equity.  Code,  §g  8083,  8663;  AcU  1884-86, 
p.  86;  Acts  1887.  p.  61. 

Although  the  plaintlSs  elected  to  take  the 
piano,  and  not  to  take  a  money  verdict  t<x 
damages,  as  they  bad  a  right  to  do  under  seo- 
tion  8664  of  tbe  Code,  yet  we  do  not  think 
that  tbev  were  entitled  to  recover  the  piano  and 
retain  all  the  money  received  from  the  defend- 
ant.    We  think  that  under  our  law  the  conrt 


should  have  I Dstructedthem  thatif  t£e  plahitUEs 
elected  to  take  the  specific  property,  and  a  part 
of  the  purchase  money  had  Deen  paid,  the  plain- 
tUIs  were  entitled  to  recover  tbe  property  itself; 
but  before  they  could  recover  they  must  return 
the  money  which  the  defendant  bad  paid  them, 
after  deducting  a  proper  amount  for  tbe  uaa 
of  the  piaao.  If  the  use  was  of  any  value  to  the 
defendant,  which  amount  tbe  Jury  shonld  ar- 
rive ai  from  tbe  evidence,  finding  tbe  balance, 
with  interest,  in  favor  of  the  defendant  against 
the  plaintiffs,  the  piano  (o  be  returned  to  the 
plaintiff*  upon  the  payment  to  the  defendant  of 
tbe  amount  thus  found.  Where  the  plaintiff 
obtalnaposseESlonof  the  planoby  bail  process,  aa 
was  done  in  this  caae,  the  court  can  enter  judg- 
ment for  tbe  amount  found  for  Uie  defendant 
upon  tbe  plalntifTs  bond.  The  ruling  ben 
made  is  not  in  conflict  with  that  Id  the  case  of 
Ovilford  V,  MeEinieji,  61  Oa.  280.    In  that 


property.  This  court  held  that  they  could  re- 
cover tbe  balance  (d  Uie  pmchase  money,  after 
deducting  what  had  been  paid,  and  damages 
for  breach  of  warranty.  Wben  the  court  said 
In  tbe  latter  part  of  the  opinion  In  that  case 
that  "the  plalutiffa  had  the  right  to  recover  it 
ontesa  tbe  balance  of  the  price  be  paid,"  the 
court  meant  that  the  plalutiSs  had  the  right  to 
recover  tbe  balance  of  tbe  parchase  money 
after  deducting  what  bad  been  paid,  and  after 
deducting  damages  arising  from  defects  in  the 
piano,  b^use  the  court  adds:  "Which  pay- 
ment may  be  In  money,  or  by  showlnr  that 
the  piano  was  a  faulty  Inalmment,  and  that 
the  plaintiff  bad  got  all  It  was  worth,  owing  to 
its  defects." 
Jvdgmeatrtoerttd. 


OAUPORKIA  BUPKEMB  COURT. 


Wenceslao  LOAIZA 


thereof,  whtoh  are  seanred  iff  a  vuatgaga,  m- 


Stato  lutT»  Jiit4«iU» 


1.   TIi«  eonrt*  of 

ttan  of  a  suit  to  lei 

ontad  and  made  payable  In  that  Slate  i 
•  L.R.A. 


they  were  given  to  bbouto  payment  of  tbe  pur- 
ohase  prioe  of  land  dtuated  In  a  totelgn  eonntiy. 
S.  Tb«  IhoU  th»t  th»  pavtiM  toaoon- 
tra«t  fbr  tiM  purelMiaa  and  Bala  of  iKitd 


Id  a  foreign  oountry.  will  not  prevent  tbe  eonrta 
of  the  Slate  in  which  the  ooDtiaot  waa  totsrad 
mto  fiom  taUng'  Jurlsdlotlon  of  a  mH  brougfat 
t>r  the  vendee,  after  recudlaOng  the  ooninut  be 
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Muse  of  t1iB  vendor^  fraud,  to  oompel  tba  nMor- 
MlOD  lo  blm  of  moneT  »"<  Mourttiea  glvea  In 
axabuiKafortbel«l4,irtilahuewllliliithe]iiTti- 
aiotbai  of  tooh  oourUi  tha  TSDdee  havliur  toI- 
ODtiullr  tabmltted  htmaelf  to  their  liuisdlCFtloa 
■nd  oSend  to  doeqnttr. 
S>   ^M  &et  tbat  »  T«ndor  of  fbrelgn 


»l  itirt  with  pcoOBH  will  Dot  prerent  tbcooura 

.  of  the  StatA.lnwbloh  tlwoontnot  forpurchue 

kad  •ale  iTM  Mitend  Into,  from  tkklnff  Jnrtadlo- 

tbm  olafult  bionthtb]rtheveadee,*fternpu> 

ItlM  vlven  lii  . 

wliloti  are  within  the  JiirlnUatton  md  u 

ooDtrol  at  mob  rt  ' 


4,   nt*  wipTlor  eoort  Ium  JnrlMlletlan 
onder  God«Glv.  ProSn  >  684,  to  Sippoint 

ft  FAceiTcr  In  an  aoUon  brought  by  a  vend«e 
'  '-    1, after  repudiating  hk  purohMe  beoauae 


aolr  U.1WU 

APFLICATION  for  a  writ  of  nvlew  to  set 
aside  certain  proceedingi  of  tbe  Bnpeilor 
Oooit  for  tbe  Citv  uid  Count;  of  San  Fran- 
dico  alleged  to  be  void  becauM  of  want  of 
JnriadlctiDn  on  the  put  of  the  court.    Du- 

The  facts  ere  fullv  Hated  In  the  opinion. 

Jfewn.  WlUon  *  Wilsoii.  E.  W.  He- 
Klnstrr  end  StMilr.  8ton«r  A  Bm/y**, 
with  MtMTt.  Pftc*  *  BalU  and  P.  O.  Qml- 
pin,  for  pelilioner. 

_Jfutr«.  R.  8.  H«aiek  and  William  F, 
'b  for  defendant. 


Fox,  /.,  deliverad  the  opinion  of  the  court: 

This  U  a  proceeding  for  a  writ  of  review  to 

■rt  aside  certain  prooeedinga  in  the  Sapertr~ 


wherein  the  Oro  Grande  Companj,  Ltmited, 
and  tbe  Qlobe  Ulnlng  Byndicate,  Limited,  are 
pUntiilB,  and  Uanuel  Agua^o,  Leocadio 
Agoayo  and  W.  Loalza  ore  defendaots;  and  in 
which  action  such  proceedings  have  been  had 
u  that  Olden  for  Injunction  pendmtt  lift,  and 


mpointii 
plalntiO 


^juntJO  here  cUmlng  that  In  that  case  the 
cotirt  had  no  jorladiciton  lot  mch  proceeding, 
'~-' '-~thai(heordenaforaaaidbeTacaied 


is  A'. 


both  dtiiens  and  realdenls 
Mexico,  absent  from  tUs  Btate,  the  defendant 
Loalsa  0>l>liitifr  hraein)  being  tbe  onlj  one  of 
all  the  partlM  residing  In  lUe  State,  and  tbe 
complaint  showing  apoa  Its  face  that  he  b  a 
■Unplo  Makeholder  in  the  premtsea.  The  relief 
•owht  fa  in  Ucfot  of  artificial  peieons  resident 
iB  Xoriand,  and  i^nst  natural  persoos,  dti- 
■ns  u  and  resident  in  Hezloo.  As  between 
swdi  partlM  (it  being  conceded  that  personal 
tUKA. 


serrice  of  procem  has  not  been  made  upon  an^ 
of  the  defendants  except  Loaiza,  and  that  be  )• 
a  mere  stahebolder),  it  is  claimed  that  tb* 
courts  of  this  Stale  have  not,  and  can  have  no, 
jurisdiction.  And  the  whole  question  to  be  re- 
solved in  this  proceeding  is  Uiat  one  of  juris- 
diction.  If  tbe  coart  has  jurisdiction,  ihen  the 
errors,  if  an;,  which  have  been  or  ma;  be 
conimilted,  are  reviewable  onl^  on  appeal. 
Looking  into  tbe  record  which  bas  been  sent 
p  on  return  to  the  writ  issued  herein,  tbe  fol- 
lowing facts,  brlefl;  stated,  appear,  it  being 
understood  that  no  answer  has  been  made  to 
thecomplatnt  filed  in  the  court  tielow,  and  that 
for  thepurpoaee  of  this  proceeding  tbe  allega- 
tions of  the  complaint,  affidavits  and  dep«d- 
tion  filed,  are  neceasaiilj  taken  as  true:  la 
1887-1889  tbe  defendants  Manuel  and  LetMSa- 
dio  Aguayo,  brothers,  were  partnere,  owners 
and  Id  possession  of  certain  mlDlog  properties, 
and  other  adjuncts  thereto,  situate  In  the  Stats 
of  Sonon,  in  Mexico,  and  bounded  tbe  same 
for  sale;  tbat  daring  tbla  period  of  lime,  and 
with  a  view  to  effecting  sale  thereof,  cwtain 
mining  experts  were  called  upon  to  make,  and 
did  make,  an  extensiTe  and  critical  examina- 
tion of  the  mines  and  mining  propertv,  as  a. 
basis  for  and  upon  tbe  basis  en!  nblch  the; 
made  reports  as  to  tbe  cbarscter  and  value  of 
the  propertie*:  that  Ihey  were  engaged  for 
several  weeks  in  taking  samples  of  earth,  rock 
and  ores  from  tlie  mines,  and  making  assays' 
(hereof;  that  during  all  the  time  th^  w 


from  the  assajs,  and  thus  securing  a  sale  of 
the  mines  at  a  price  largely  in  excess  of  their 
true  value,  persistent  1;,  wUlfull;,  secretly  and 
frauduleniiy,  and  without  the  knowledge  of 
the  experts,  tampered  with  the  samples  taken, 
and  mixed  with  them  large  quantities  of  fins 

Sid,  or,  in  the  language  of  the  miners,  "sailed 
i  samples,"  or  caused  the  same  to  be  done, 
BO  tbat  the;  fraudulently  procured  groeal;  ex- 
aggerated reports  to  be  made  as  to  the  chsN 
acter  and  Tslue  of  the  mines,  and  that,  too, 
without  tbe  knowledge  of  the  experts  who  con- 
ducted tbe  examinations  and  made  tbe  reports; 
that  deceived  and  misled  by  the  false  and 
fraudulent  reports  so  fraadulentl;  procured 
and  caused  to  be  made,  and  relying  upon  the 
truth  thereof,  tbe  plainltffa  (tbe  corporations 
above  named)  In  September  1889,  were  In- 
duced to  purchase,  and  did  purchase,  said 
mines  and  ptopertlei  from  said  Aguajos  at  and 
for  the  price  of  $1,676,000,  deporting  therefw 
In  escrow  in  Ban  Francisco,  f  710,000  In  ^Id 
coin,  and  tbe  promlssor;  notes  of  Alvinza 
Hsyward,  a  citizen  of  California,  pa;able  at 
future  daTB,  with  Inlereet  at  6  per  cent  per 
annum,  and  secured  b;  mortgage  upon  real 
eetats  situate  In  Ban  Francisco,  to  the  amount 
of  ^W,000,  all  of  which  wae  suhaequentlr 
delivered  in  pursuance  of  the  GODdlHons  of  the 


deposit,  and  upon  receipt  of  Information  tliat 
possesMon  of  the  mfailng  properties  had  been 
delivered  lo  the  defendant  Loabsa,  who  r^ 


Calitobnu  Bitprbidb  Coust. 
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faandi  of  Mid  Loalxa,  beld  for  tbe  benefll  and 

4GCOiiat  of  the  Aguayos,  B,aA  witbin  tbe  jurU- 
diction  of  tbe  courts  of  Califomia,  nutit  tbe 
GOmmeDcement  of  thia  luit  in  tbe  aupetior 
court,  when  tbe  transfer  thereof  peodiog  nilt, 
or  tbe  removal  of  tbe  same  beyond  the  luris- 
dlciion  of  tbe  court,  nas  enjoined  b;  order  of 
tbe  court,  and  a  receiver  was  appoinied  to  take 
possesnion  thereof,  and  bold  tbe  «ame  until  the 
(urtber  order  of  the  cnnrt.  The  plaintiffs  in 
said  <nlt.  piiicbasera  of  the  mining  properties, 
did  not  discover  tbe  fraud  which  bad  been  per- 
petrated upon  tbem  until  within  one  monlh 
prior  to  the  bringing  of  the  BuiL  Promptlj 
upon  discovering  ibese  frauds  tbev  notified  tbe 
Aguayofl  in  writing  that  thev  "dia  resdnd  said 

Surcbase  and  sale,"  and  oemanded  of  laid 
.guajos  "a  resduioD  of  theuld  purcbase  and 
•ale."  and  then  oflered  to  reetora  to  said 
Aguayos  all  tbe  properties  which  had  been 
conveyed  to  tbem,  and  everything  of  value 
wbicb  tbey  bad  received  from  tbem,  and  to 
flurronder  tbe  poaeeasion  of  all  lald  properties, 
Add  to  do  and  perform  all  acts  and  thinga 
wbiob  might  be  oecessuy  or  proper  In  order  u> 
fully  restore  to  said  Aguayos  all  properties  aod 
things  of  value  received  from  tbem,  as  fully 
and  completely  u  if  said  purchase  and  sale 
bad  never  been  made,  upon  condition  that 
•aid  AguayoB  should  restore  the  moneys  and 
things  of  value  received  as  tbe  consideration 
*for  said  purchase  and  sale.  This  demand  aod 
offer  beine  rejected,  a  bill  in  equity  was 
promptly  Died  setting  out  tbe  (acta,  renewing 
the  oilei  and  praylDg  ■  decree  of  leecission 
tnd  of  reaiontion  of  the  mooejt  and  tbings  of 
value  leceived  by  defeodaota  from  plstot^  as 
Ibe  consideratioa  for  auch  punioae  and  sals, 
ftD  injunction  pending  the  action  Ia  restrain 
Uie  transfer  of  said  moneys  aod  aecurtliea,  or 
the  removal  tbereof  beyoud  tbe  jurisdiction  of 
the  court,  and  tbe  appointment  of  a  receiver 
pending  tbe  action  to  take  charge  of  and  bold 
aald  moneys  and  securitiee. 

1,  It  ia  claimed  in  argument  that  this  con- 
tract waa  made  In  Mexico,  aod  can  only  be  re- 
■eiiHled  in  and  according  to  the  laws  ot  Mexico, 
and  that  no  court  baa  jurisdiction  to  adjudge  a 
rescission  thereof  except  the  courts  of  Mexico, 
There  is  no  more  in  tbe  record  to  indicate  that 
this  contract  waa  made  in  Mexico  than  there  is 
that  it  waa  made  In  England,  except  that  tbe 
mere  act  of  delivering  possession  of  tbe  prop- 
erty sold  was  of  necessity  done  in  Mexico.  The 
Internal  evidences  furnished  by  the  record  all 
tend  to  show  that  the  entire  contract  of  pur- 
chaaa  and  sale  was  made  In  Ban  Francisco. 
There  the  deposit  in  escrow  was  made  of  every- 
thing that  was  to  be  given  in  consideration  of 
tbe  purchase  and  sale  pending  actual  delivery 
of  poseession.  There  the  consideration  was 
finally  delivered  to  and  received  by  the  agent 
of  the  Aguayoe,  and  there  tbe  consideration 
remalDed  invested  and  aeeking  investment  un- 
til Impounded  by  the  court  at  the  suit  of  tbe 
parties  defrauded  into  Its  delivery.  Tbe  larger 
part  of  that  consideration  coneisied  of  tbe 
promissory  notes  of  a  cittzeo  of  California, 
made  and  payable  in  California,  and  to  a  resi- 
dent of  the  State  (for  all  tbe notesnere  payable 
lo  the  defendant  Loalza)  and  secured  by  mort- 
gige  of  property  in  lald  State,  made  and  exe- 
outed  by  tbe  maker  of  the  notes,  and  recorded 
«L.R.  A. 


in  said  State. 

contracts,  and  if  tbey  oould  be  resonded  a 
it  could  be  done  In  and  accoidfog  to  tbe  laws 
of  tbe  State  where  made,  and  where  they  were 
to  be  executed. 

3.  It  U  also  insisted  that  tbe  court  In  wblcli 
aald  proceeding  In  equity  was  iustitated  bas  no 
jurisdiction,  because  the  aid  of  the  courts  at 
tbis  State  cannot  be  successfully  invoked  in 
favor  of  nonresident  foreign  corporatlona 
against  nonresident  foreigners  in  an  action  sf* 
feeling  in  any  way  title  to  lands  Id  a  forefga 
State.  Tbe  uusonndnGsaofthiapoaltlonnowB 
out  ot  tbe  assumption  tbat  tbe  o^ect  of  the  to- 
tion  is  to  compel  tbe  Agnayos  to  accept  nooa- 
veyanoe  aod  restoration  of  the  properties  In 
Mexico.  Such  is  not  the  fact.  The  resl  object 
of  tbe  action  la  to  compel  the  restoration  la 
plalniUTa  of  so  much  of  the  oonsiderstiOB 
which  they  were  fraudulently  induced  to  glv« 
for  these  properties  as  may  bewitbinUie  r^idL 
of  tbe  compolsorv  power  of  tbe  court,  and  for 
the  rescission  and  cancellalion  of  the  executory 
contracts  (the  notes  and  mortgages)  procured 
by  the  frauds  aforesaid,  they  beiog  confessedly 
within  tbe  jurisdiction  of  the  COnrL  This  re- 
lief can  only  bt  given  in  equity,  and  will  l^ 
S'ven  only  upon  tbe  condition  prescribed  by 
e  statute  and  offend  by  the  plaint  iffs,~t bat 
ot  restoration  by  tbe  plsiutifFs  of  the  proper^ 
for  which  the  consideration  was  giveu.  As  to 
tbe  lands  the  plsinliSs  are  to  Ite  the  actors;  tbo 
defendants  are  to  be  ^ven  the  opportunity  to 
receive.  Tbe  plaintiffs  have  voluntarily  sub- 
mitted themselves  to  tbe  court,  oOeriog  to  do 


a  condition  of  receiving  the  relief  which  tber 
seek.  Tbe  oonresidenoe of  plaintiffslsnotmft- 
terial  to  the  maintenance  of  tbe  scdon.  They 
have  submitted  themMlres  to  the  jurisdiction 
of  tbe  court  by  becoming  suitors  before  it. 
Tbey  are  amenable  to  its  process,  and  must 
obey  its  commands  before  tney  can  obtain  ro- 
lief.  If  cooditioDs  are  attached  to  tbe  relief 
awarded  them,  then  performance  by  them  cut 
be  compelled.  Clsntfdfuf  v.  BuniB,  2S  Barb. 
Gd2.  Bucb  voluntaiy  appearance  aod  subntis- 
sion  made  through  the  omcen  of  tbe  oouru^ 
the  attomeys-at-law — would  be  sufficient  to  es^ 
able  tbe  court  to  enforce  tbe  performancs  of  sa 
act  imposed  sa  a  condition  of  relief;  butin  Uili 
case  tbe  plaintiffs  are  not  bers  by  simple  rep> 
resentation  by  oouoseL  The  record  shows  that 
they  seek  tbe  equitable  ioteipoeitioa  of  Uw 
coturt,  and  In  court  make  the  offer  of  nstoi*- 
tion  on  their  part  required  by  our  statute  In  per^ 
son,  through  the  person  of  one  of  their  own 
directon,  resident  within  the  jurisdiction  and 
by  them  made  managtog  director,  and  their 
sttomev  In  fact  Throng  bim  tbey  not  onlr 
make  toe  offer,  but  through  him  they  give  all 
the  securities  that  the  court  requires — and  th^ 
are  proportionate  to  tbs  IntereKa  involved— for 
the  protection  of  the  defendants.  This  point, 
like  the  next  one  which  wU  be  noticed,  is  ar- 
gued as  If  tbe  object  of  the  action  was  to  com- 
pel a  reconveyance  of  the  lands  In  Mexico,  and 
It  is  only  by  supposing  that  such  Is  tbe  object 
of  the  action  that  the  casea  cited  in  aupport  of 
tbe  argument  can  be  beld  to  be  In  point.  But 
such  is  not  tbe  object  of  the  action.  If  the  pst- 
tiea  were  reversed,  and  UwAguayos  were  suinc 
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resuluDf  In  a  fsllam  of  coniilderatloD,  then 
40i^a  or  Ibe  autborltlei  dted  would  support  the 
prca)6aUioD  tLat  the  court  here  would  tave  do 
juiudlcttoQ  toeuroTce  Its  decree  for  a  recoa- 
Teyance  and  redelivefj  of  property  in  Mexico. 
iraT^  It  first  got  JurisdictioD  over  tbe  persous 
of  ui'e  defeudBUta.  Tbs  object  of  tbli  action 
ifi  te  haTe  the  court  use  lU  compulsory  process 
— ly  lo  affect  property  within  Iti  Jurisdlcllon, 
d  then  only  upoa  the  party  seeking  the  aid 


?n(y  lo  affect  property  within  li 
od  then  only  upon  the  party  s „  .   . 

0^   this  process  voluntarily,  or  Id  complia 
with  conditions  which  the 


mih  conditions  which  the  court  may  impose 

SreODBllf .  BDd  in  accordance  with  the  law*  of 
exlco,  doing  wbaterer  may  be  neceesa^  to 
restore  title  and  poa«es*loo  of  the  property  there 

Connael  ban  dted  nnmerous  autborltles  In 
■opport  of  their  areument  In  this  behalf.  We 
refer  to  a  few  of  those  upon  which  most  reli- 
ance Kecms  to  be  placed,  by  way  of  showing  the 
distinction  between  the  cases  cited  and  the  one 
here  under  conElderalion,  and  the  reason  why 
the  rule  there  esiobiished  does  not  apply  to  the 
present  case. 

l^ithv.  Hgw  TorkMvt.  £.Jh«.  O).,  U  Al- 
len, SS6,  was  an  action  broaeht  In  Massachu- 
■etu  by  a  citizen  and  rendent  of  Alabama 
■galnfit  a  life  Insurance  company  of  New  York 
to  compel  the  latter  to  restore  (o  him  certain 
rights  Qoderapollcy  of  insurance  upon  his  life, 
which  the  company  claimed  had  been  for- 
feited. This  was  an  action  in  pentmam,  pure 
andrimple.  There  was  neither  person  nor  prop- 
utT  in  Massachusetts  to  be  affected  by  Ibe 
Judgment  All  the  relief  sought  was  to  com- 
pel action  of  a  certain  kind  on  the  part  of  a 
nonreeldent  foreigner,  and  In  a  foreign  coun- 
try. The  court  properly  held  that  it  bad  no 
power  to  enforce  such  a  Judgment  and  conse- 
quently no  JuriBdiction  to  render  one.  The 
case  bears  no  relation  to  the  one  here  tinder 
consideration.  Qreat  stress  is  laid  upon  Mat- 
Uoo'  7.  Qalitan,  L.  R.  IBEq.  B40,  in  this  con- 
nection. That  case  was  brought  by  the  plain- 
tlfl,  a  forei^er,  against  the  Princess  Galitzia, 
also  a  foreigner,  for  an  accounting  of  profits 
made  in  the  working  of  a  mine  In  Russia,  the 
mine  being  operat«a  by  an  English  company 
which  was  a  mere  stakeholder  in  Uie  premises, 
and  made  a  defendant  eoleW  for  the  purpose  of 
prcTenting  the  payment  of  the  prontaoverto 
tbe  princess  until  the  accounting  was  had,  the 
plaintiff  claiming  that  he  was  entitled  lo  share 
m  the  profit*  by  way  of  commission,  Tbe  ac- 
tion was  purefy  tn  penonam,  whether  it  tn- 
Tolved  the  matter  of  account! nebei ween  pluln- 
tiff  and  theprinceBs,  or  included  the  set  dement 
as  preliminary  thereto  of  the  qaestion  of  wheth- 
er or  not  the  plaintiff  was  entitled  toacommla- 
lAon  as  claimed.  The  contract  relied  upon  was 
confessedly  made  in  a  foreign  country,  In  reia- 


UaliiUtlei  under  It  were  personal.  "Wk  fall  to 
perceive  how  tbe  case  baa  any  bearing  upon  tbe 
questioDB  involved  In  thi*  caae.  The  conclu- 
sion of  tbe  court  was  that  "a  foreign  resident 
abroad  cannot  bring  another  foreigner  Into  this 
court  respecting  property  with  which  thia  court 
baa  nolhhig  to  do.^  That  is  not  thi*  caae. 
•  LB.  A. 


Here  the  partlet  are  brought  Into  court  to  can- 
cel a  contract  made  and  to  be  executed  in  thi* 
juriedictJon. — tbe  notes  and  mortgage, — and  in 
relation  to  property  which  Is  subject  to  the 
jurisdiction  of  the  court.  It  Is  not  proposed 
that  tbe  Judgment  of  the  court  shall  make  tlia 
defendants  aclon  in  the  disposition  of  prop> 
erly  beyond  its  Jurisdiction,  or  appoint  any- 
body to  act  for  them  In  the  disposition  of  such 

We  are  dted  also  to  an  opinion  by  an  able 
Jurist,  Mr.  Jwtiet  Bbarsnood,  in  GoUman'M 
Ajjp.,  TO  Pa.  143.  We  bare  carefully  exam- 
ined that  case,  and  as  we  read  it  only  these 
points  are  dedded  having  any  bearing  upon 
tbe  questions  here  involved:  (1)  That  what  la 
called  a  "  foreign  attachment"  in  that  Stat* 
will  not  lie  for  a  demand  founded  In  tort;  that 
was  a  matter  purely  of  statutory  regulation,  as 
it  is  here.  (3)  That,  in  cases  where  attachment 
will  lie  against  a  nonresident  foreign  defend- 
ant, the  Judgment  can  only  be  enforced  aeainst 
the  property  of  defendant  found  within  the  Ju- 
risdiction, unless  the  defendant  has  been  pec- 
■onally  served  within  the  Jurisdiction,  or  uat 
voluntarily  appeared;  but  upon  such  service  or 
appearance  Uie  proceeding  against  him  may 
end  in  a  Judgment  which  will  bind  him  per- 
sonally, and  may  follow  and  be  enforced 
against  bim  eitraterritorialiy.  (3)  "  Whera 
the  claim  of  plaintiff  is  for  goods  or  land 
[wllfaln  the  Jurisdiction]  in  the  conslrucliva 
possession  of  a  nonreaident,  liy  hi*  agent*  or 
lenania,  he  has  his  remedy  by  writ  of  eject- 
ment for  the  land,  or  by  writ  of  replevin  for 
Ibe  goods  In  like  manner,  summoning  the  per- 
son In  possession  as  defendant."  (4)  In  equity, 
"in  cases  where  persons  interested  are  out  of 
the  Jurisdiction  of  the  court,  it  Is  sufficient  to 
state  the  fact  in  the  bill,  and  pray  that  process 
may  issue  on  their  return.  .  .  .  The  power  of 
the  court  to  proceed  to  a  decree  in  their  ab- 
sence will  depend  onlhe  nature  of  their  ioter- 
est,  and  the  mode  lo  which  It  will  be  affected 
by  thedecree.  .  .  .  If  Ibev  are  to  be  active  in 
performing  the  decree,  or  if  they  have  rights 
wholly  distinct  from  tliose  of  the  other  parlies, 
the  court,  in  their  absence,  cannot  proceed  to  a 
determination  against  them."  (6)  That  "though 
it  is  an  undoubted  principle  that  wherever  a 
court  of  equity  has  Jurisdiction  it  will  eo  on  lo 
make  a  complete  decree,  so  as  to  settle  the  entira 
controversy  l>etween  the  parties.  .  .  ,  any  sub- 
ject of  property  within  Its  reach  will  [not]  glva 
It  Jurlsaictlon  of  the  person  of  anonresideut  de- 
fendant, so  as  to  authorize  ...  a  peraonal 
decree  against  him,  If  bedoea  notappear,  for 
the  payment  of  money."  And,  after  some 
further  consideration.  It  concludes  that  Inanch 
of  the  discussion  wilh  the  words:  "  Wears  of 
opinion  that  the  hill  must  be  conflned,  at  leaat 
so  fara*  the  interest  of  the  fordgn  defendant 
is  concerned,  lo  a  prayer  for  a  decree  affecting 
only  tbe  property  In  question." 

There  Is  nothing  In  these  conclnrions,  or  in 
the  reasoning  of  the  learned  Justice  whidi  leads 
up  to  Ihem,  tending  to  diow  that  the  court 
whose  action  Is  now  under  consideration  baa 
not  Jurisdiction  to  proceed  In  the  action  before 
It,  and  grant  the  relief  prayed,  so  tar  at  leaat 
as  It  affects  tbe  property  within  this  Jurisdic- 
tion. As  to  that  property,  the  defendants  will 
not  be  called  upon  to  be  active  In  enfordng  or 
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It  ma;  oe  that  do  peisooal  judgment  can  be 
catered  againat  tbem  on  account  of  moneys 
wbich  they  have  secured,  which  could  be  en- 
foiced  against  tbem  In  the  country  of  their  res- 
idence; but  It  can  be  adjudged,  if  tbe  proofs 
sbnll  warraut  ft,  that  tbe  conBtdetaHon  paid  for 
the  property  In  Mexico  was  procured  lo  be 
paid  by  fraud,  and  so  mnch  of  the  money  and 
properly  aa  remaiuB  within  this  jurisdictioD 
'  '   a  been  impounded  by  the  court  can  be 


contracts  requiring  further  pavment 

be  canceled,  withontuty  conflict  with  the  prin- 
ciples laid  down  hi  tbe  case  cited. 

We  are  aleo  cited  to  Worrit  v.  Cfuimbrei,  29 
BeaT,  246,  and  QwArwy  v.  Aniierion,  81  Beav, 
463.  Neither  of  these  caaea  are  in  point.  In 
tbe  former  the  English  court  sustained  a  de- 
miuTer  on  two  grounds:  (1)  that  there  vras  no 
privity  of  contract  between  the  parties  plaintlft 
and  defendant;  (B)  that  the  purpose  of  the  bill 
was  to  decree  a  lien  upon  real  property  altaate 
In  Germany.  In  tbe  other,  the  reason  for  hold- 
ing that  there  was  no  Juriadiction  waa  becaiue 
the  purpose  of  the  action  was  to  administer  and 
wind  Up  a  trust  created  under  a  contract  made 
Id  a  foreign  country  by  foreigners,  to  be  exe- 
cuted wholly  in  tbat  country,  and  In  relation 
to  property  tbere  situate.  Neither  of  the  cases 
are  at  all  parallel  to  tbe  one  bete  under  coueid- 
eratioD.  Nor  is  tbe  case  of  Moteby  t.  Bur- 
rota,  G2  Tex,  890,  in  point.  No  decree  is 
•ought  In  this  case  compelling  tbe  defendants 
to  make  conveyance  of  lands  in  Ueiico.  If 
any  conveyance  of  that  land  Is  required  It  will 
be  required  of  plaintlSs,  who  have  submitted 
themselves  to  the  Jurisdiction  of  tbe  court,  and 
as  a  condition  of  granting  tbe  relief  which  they 
■eek. 

8.  Dropping  the  element  of  nonresidence  of 
plaintiOs,  the  petitioner  here  still  insists,  and 
the  argument,  even  under  other  heeds,  is 
tnaloly  directed  to  this  proposition,  that  tbe 
oourt  has  no  jurisdiction  by  reason  of  the  non- 
leaidence  of  the  defendants  Aguayoa,  and  of 
tbe  fact  that  personal  service  bas  not  been,  and 
cannot  be,  made  on  tbem  within  tbe  Btate. 
The  cases  already  considered  are  leading  ones 
Huong  those  urg«d  in  support  of  this  proposi- 
tion. Added  to  them  are  many  otberB,  auch 
taBdeher  v.  Chamber*,  6S  Cal.  6&5;  Andertaa 
T.  Oof,  73  CaL  73;  Ptnnoyer  v.  Neff.  95  U.  B. 
714  [34  L.  ed.  68B],  and  others  of  that  claw,  all 
of  which  discuss  the  question  of  tbe  power  of 
tbe  court  lo  render  Judgment  in  actions  purely 
in  pertonam.  without  personal  service  or  ap- 
pearsDCe  of  the  defendant;  or  others  IlkeJETart 
T.  Banmm,  110  C.  8.  IBB  [28  L.  ed.  103J,  where 
the  decree  was  to  operate  against  the  defend- 
ant proprio  vigon  to  annul  a  deed  or  establish 
a  title,  or  to  compel  the  defendant  personally 
to  be  an  actor  in  the  performance  of  some  act 


court  would  bafe  no  power  to  render  a  decree 
in  mch  casea,  and  of  nich  a  character,  in  the 
abaeoce  of  the  defendant,  aoless  tberebad  been 
personal  lervke  of  process  within  the  Jurisdic- 
tion to  which  the  court  could  send  Its  process. 
But  all  this  ailment  Is  based  upon  a  mlsap- 
prebendon  of  the  character  and  object  of  the 
action  here  under  considBration,  and  of  the  re- 
•  I..B.A. 


lation  of  the  parties  to  each  other  at  tbe  tlma 
of  the  commencement  of  the  action.  To  a 
correct  understanding  of  tbe  object  of  the  ao- 
tion,  and  ol  the  question  of  the  rirht  to  main- 
tain It,  we  must  first  correctly  understand  tbe 
relation  of  the  parties  to  each  other.  The  rec- 
ord does  not  bear  out  the  proposition  insisted 
upon  on  behalf  of  the  petidoners  here,  that 
they  are  simply  persons  who  were  parties  toaa 
executed  contract  wbich  was  made  and  eic- 
culed  in  Mexico.  Tbe  preponderance  of  tbe 
evidence  furnished  by  tbe  record  la  in  favor  of 
the  proposition  that  the  contract  of  purchase 
and  sale  was  made  in  Ban  Francisco,  witbin 
the  Jurisdiction  of  the  courta  of  California. 
One  act  In  its  performance  was  neceMarlly  per- 
formed in  Mexico, —that  of  the  delivery  of  tlia 
property  sold.  But  that  was  not  the  Isat  act 
In  the  performance  of  that  contract.  Tbe  en- 
tire consideration  of  tbe  sale  was  subsequently 
delivered,  and  that  delivery  took  place  In  Sua 
Francisco.  It  consisted  m  the  delivery  ot 
money  and  ot  new  contracts, — executory  con- 
tracts to  be  performed  In  tbe  future,  which 
have  not  yet  been  performed,  and  performance 
of  which  is  not  yet  due.  These  have  alwara 
been,  and  itlll  are,  within  the  Jurisdiction  "t 
onr  courts.  These  moneys  and  executory  co  ■■ 
tracts  were  delivered  In  consideration  of  what 
is  claimed  to  have  been  a  contract  of  sale  dq 
the  part  ot  the  Aguayos,  now  fully  executed. 
But  was  that  a  contract  at  allT  In  this  SUis 
— and,  until  the  contrary  appears,  it  will  be 
presumed  to  be  Ihesame  m  Mexico— it  is  essen- 
tial to  the  7alldlty  of  a  contract  that  there 
should  be:  first,  parties  capable  of  contraci- 
lng;«Mon<I,  consent;  <AH-d,  a  lawful  object,  and, 
tourih,  a  sufficient  cause  of  consideration. 
Civil  Code,  §  15B0. 

To  be  consent  it  must  be  fivt,  mutual  and 
communicated  by  each  to  tbe  other.    Id.  §  IS&j. 

It  is  not  free  when  obtained  through  fraud, 
undue  influence  or  mistake.     Id.  g  1507. 

It  not  free  it  may  be  rescinded  by  the  parties 
in  tbe  manner  prescribed  by  the  chapter  on 
rescission.    Id.  ^  IGoe. 

Consent  Is  deemed  to  have  been  obt^ned  by- 
fraud,  undue  Influence  oi  mistake,  when  It 
would  not  have  been  given  bad  such  cause  not 
exisled.    Id.  g  1508. 

Tbe  record  shows  (bat  the  consent  of  the 
purchasers  to  make  this  purchase,  and  deliver 
these  moneys  and  securities  fn  consideration 
thereof,  was  procured  by  fraud  on  the  part  of 
the  Aguayos,  and  mistake  on  the  part  ot  the 
Other  parties,  induced  by  such  fraud,  and 
that  It  would  not  have  been  given  had  not  such 
cause  existed.  It  therefore  shows  that  there 
was  no  valid  and  binding  contract  between  tbe 
parties,  and  that  such  as  it  was  it  might  be  re- 
scinded by  tbe  parties.  Tbe  acts  of  fraud  are 
set  out,  and  they  show  actual  fraud  witbin  (he 
meaning  of  g  1571,  CivH  Code.  It  was  a  mis- 
representation of  tbe  value  of  property,  know- 
ingly made,  and  entitled  tbe  purchaser  to  a 
rescission.  Otium  v.  Fmlar,  89  Cal.  886;  Su.i* 
^  Woodland  v.  Hialt,  53  Cal.  284. 

Having  been  Induced  to  enter  Into  this  con- 
tract by  fraud,  and  through  mistake  Induc^^l 
by  Bucn  fraud,  tbe  parties  could  either  ratify 
the  same  and  sue  for  damafres,  or  rescind.  1 
Wharton,  Cont.  g  383;3  Addison.  Cont  nSlS; 
Al«irm  V.  Brannan,  7  Cal.  SOS;  Peaot  v.  Lai^ 
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tfon,  S9  n.  B.  078  m  L.  ed.  4S0]i  Cl7i]  Code, 
e  148S;  BurlcU  t.  Z«^,  TO  Cnl.  2H;  fb%  t. 
&TMni,  71  CaL  440;  (&lloit  T.  Start/lmJ,  62  Cal. 

see. 

If  the  suit  weie  for  dunages  it  conld  col 
■ncceed  and  end  in  a  Jodsment  wblch  could 
be  enforced  aftaiaBt  the  persona  of  defendant) 
without  penoQal  aerrlce  or  appearance.  But 
It  it  not  for  dama^eai  It  i*  upon  aod  after  re- 
•civdon,  and  to  eoforce  reBdaaion,  bo  far  ai  the 
meana  of  enforcing  It  are  within  the  jurlsdic- 
tlon  of  the  conrL  It  does  not  requhre  mutual 
content  of  the  portiea  to  rescind.  Under  sec- 
doa  1689,  either  party  mav  rescind  when  coa- 
wnt  waa  given  aj  mlsUfce,  or  obtaloed  by 
fraud.  AccordlDg  to  the  record,  the  purchas- 
«ra  did  actually  reficind,  and  rescind  promptly, 
beforo  the  action  was  biougfat,  and  did  all  ibat 
it  required  of  them  by  aeclkin  1689,  which 
^Tea  them  the  right,  and  section  1091,  which 
pr«acribefl  tlie  mode,  of  reacisHlon.  They  did 
not  restore,  because  restoration  waa  not  ac- 
cepted, bnt  they  offered  to  leatorv,  and  fn  the 
action  they  again  offer  to  rcEtore,  everything 
of  Talue  received  by  them  under  the  contract. 
This  offer,  with  tlie  prompt  and  proper  notice, 
makes  the  rescission  complete,  and  entitle* 
Ihem  to  the  aid  of  a  court  of  competent  juris- 
diction In  securing  to  them  the  results  and 
fruits  of  the  reBcIasion.  To  secure  thoM  re- 
mits and  (mita  la  the  object  of  the  action  they 
have  brought.  ThoaerMullsandfrultaare  the 
reHoratton  of  the  moneys  and  things  of  value 
which  they  gave  tai  consideration  of  the  pur- 
chase. Uoat  of  those  moneys,  or  the  securi- 
ties in  which  they  have  been  Invested,  and  the 
other  things  of  nine  which  were  so  given,  are 
all  ear-marked,  so  that  they  can  be  traced  and 
Idenlifled,  and  were  wilbin  the  Jurlsdictton. 
•nd  are  now  within  the  possession,  of  the  court 
Id  wbtcb  the  acilon  was  thought.  Th&t  the 
court  has  jurisdiction  to  afford  ine  relief  sought 
to  supported  Iiy  ample  authority.  See  cases 
already  cited,  and  K-ott  v.  fli**,  17  Cal.  880; 

WaUs  T.  While,  18  CaL  831;  MorrUm  v.  Lodi, 
as  CaL  881iB<H:iMdT.  iWos.  40CaL  liSS;Htr- 
«Mn  T.  BafftTuagar,  Hi  CaL  181;  Martton  v. 
Bimpten,  Id.  189;  Fit»  v.  Bffntm.  66  CaL  4G9; 
.Etndn-aon  t.  Biei»,  08  CaL   864;    Ootiin*  t. 

Tountmd,  Id.  606:  JXirf  v.  StrnbaU,  7S  CaL 
283  and  Dunn  t.  Dal;/,  78  CaL  640,— fo  all  of 
which  this  right  of  resdssion  upon  offer  to  re- 
store is  recognized.     We  concede,  as  claimed 


and  In  this  case  it  seems  to  have  been  so.  The 
offer  waa  to  re-slore  everyihlog  of  value  on  tbe 
one  aide,  and  the  demand  that  everything  be 
restored  on  the  other.  Tbe  offer  mast  be  made 
good  whenever  the  demand  is  complied  with. 

Inddentally,  some  authorities  have  already 
been  cited  tending  to  sustain  the  jurisdiction  of 
the  court  fn  cases  ot  this  kind.  The  following 
tan  be  referred  (o  in  addition: 

In  Sirica  v,  MeLangMin,  88  Cal.  196.  this 
court  holds  that  speciflc  performance  in  equity 
■will  be  decreed  whenever  tbe  parties,  or  the 
subject  matter,  or  so  much  thereof  ss  is  auffl- 
cient  to  enable  the  court  to  enforce  Its  decree, 
Is  within  ihe  jurisdiction  of  the  court,  and  citea 
tbe  case  of  linn  v.  Lord  BaitimorB  1  Vea.  Sr, 
444,  where  n>eciflc  performance  of  a  contract 
(or  lands  in  America  was  decreed  In  England, 
•  IxKA. 


and  Ward  v.  Arredmdo,  Hopk.  Oh.  218,  %  N. 
T.  Cb.  L.  ed.  897,  a  case  in  many  respects 
parallel  to  the  one  here  under  connderation, 
and  In  which  the  jurisdiction  of  the  court  was 
sustained. 

In  BomOl  t.  Otit,  60  U.  S.  9  How.  848  [11 
L.  ed.  169],  the  Supreme  Court  of  the  United 
Stateesays:  "Jurisdiction  is  acqulrid  in  ono 
of  two  modes:  firtt,  as  against  tbe  person  of  ths 
defendant,  by  the  service  of  process;  or, 
teeondty,  by  a  procedure  against  tbe  property 
of  the  defendant  within  the  jurisdiction  of  the 
court.  In  the  latter  case  tbe  defendant  is  not 
personally  bound  by  the  judgment  beyond  tho 
property  In  question,  and  it  is  immaterial 
whethertbe  proceeding  against  the  property  be 
by  attachment  or  by  bill  in  chancery. 

In  Cooper  v.  BeyTiOldt.  77  V.  B.  10  WalL  818 
[19  L.  ed.  932],  the  same  court  held.  In  a  case 
where  there  was  no  personal  service  and  tho 
defendant  was  not  within  the  territorial  juris- 
diction of  tbe  court,  that  the  seizure  tn  the 
property  or  the  levy  of  the  writ  of  attachment 
on  It  was  the  one  esaeutial  requisite  to  jurlsdio- 
tfon,  and  that  it  unquestionably  made  the  pro- 
ceeding purely  in  rem. 

In  gatpin  v.  Page,  8  Bawy.  124,  Mr.  Jvttict 
Field  held  that  proceedings  which  are  in  form 
personal  suits,  but  which  seek  to  subject  prop- 
erty brought  by  existing  Hen,  orby  atlBChment, 
or  by  some  collateral  proceeding  under  the 
control  of  the  court,  and  those  wnich  seek  to 
dispMe  of  property,  or  relate  to  some  Interest 
therein,  but  which  touch  the  properly  or  inter- 
est only  through  the  judgment  recovered,  while 
not  strictly  proceedings  in  twn  so  far  as  they 
affect  property  In  the  State,  are  treated  buS- 
stantially  as  such  proceedings. 

In  Pennoser  v.  if^,  98  U.  8.  737  [34  L.  ed. 
670],  which  has  become  the  leading  case  on  the 
subject  dt  jurisdiction  acquired  \sj  publication, 
the  Supreme  Court  of  the  United  States  says: 
"Substituted  service  by  publication,  or  In  any 
other  authorized  form,  may  be  sufficient  to  in- 
form parties  of  the  object  of  proceedings  taken, 
where  property  la  once  brought  under  tbe  con- 
trol of  the  court  by  seizure,  or  some  equivalent 
act.  The  law  assumes  that  property  is  always 
in  the  possession  ot  Its  owner,  in  person  or  by 
agent;  and  It  proceeds  upon  the  theory  that  lia 
seizure  will  inform  bim  not  only  that  tt  ta  taken 
Into  tbe  custody  of  tbe  court,  but  that  he  must 
look  to  any  proceedings  authorized  by  law  upon 
such  seizure  tor  iu  condemnation  and  sale. 
Such  service  may  atao  be  enfficient  in  cases 
where  the  object  of  tbe  action  is  to  reach  and 
dispose  of  property  In  the  State,  or  of  some  in- 
terest Iheieia,  by  enforcing  a  contract  or  a  lien 
respecting  the  same,  or  to  pariltion  it  among 
different  owners,  or,  when  the  public  Is  a  party, 
to  condemn  and  appropriate  It  for  a  public 
purpose.  In  other  words,  such  service  may 
answer  In  all  actions  which  are  substantially 
proceedings  t'n  r«m.  But  where  tbe  entire  ob- 
ject of  tbe  action  Is  to  determine  tbe  personal 
rights  and  obligations  of  the  defendants,  that 
is,  where  tho  suit  is  merely  t'li  panoTtam,  con- 
atnicilve  service  In  this  form  upon  a  nonres- 


ed.  916],  where  the  same  question  waa  consld' 
ered,  the  court  says:  "  Tbe  theory  of  the  law 
Is  that  all  properly  is  In  the  poaseaslon  of  tH 
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owner,  tn  penon  or  bj  ai^iit,  a: 
idziire  will  tberefora  operaU  to  In 
to  bim," 

Tbe  Min«  priodrle  li  iuiulaed  1i 
T.  ElitiOeth  Oil  Cloth  Co.,  118  U.  8 
ed.  781],  where  tbe  CI 


■aid  berore  that  jurinliction  m&7 
by  tbe  mere  briDging  of  the  suit 
clilim  b  Boii^bt  lo  be  enforced  ai^i: 


■ftuate  witbin  iu  territorial  Juhed 
tlila  may  bj  law  be  equifaltnt  U 
beinfT  tbe  open  and  public  exercise  ( 
over  it  for  tbe  purposes  of  tbe  suit 

Even  in  the  case  of  Amdt  v.  Or 
.  B.  8ie  [S8  L.  ed.  918],  cited  bj  pe 
court  aa;a:  "  It  [tbe  state  coarti  c 
the  person  of  a  nourealdoDt  witblti 
lis  process  goes  not  out  beyond  lb 
but  it  may  aetermine  tbe  extent  oi 
real  estate  witbin  Its  limits,  and  for 
of  HUCh  delerminslion  ma;  provide 
able  method  of  impartinjf  notice." 

If  tbe  state  court  bas  such  powei 
ence  lo  title  to  real  estale  held  by  a  i 
how  much  tbe  more  will  tt  have  th 
TefercDce  to  personal  property  ailua 
Jurisdiction.  And  the  real  and  p 
pose  of  tbe  action  here  under  rev 
tenniue  tbe  title  and  right  to  posse 
moneys  and  aecurltles  now  within 
tioD  of  the  court,  secured  from  the 
the  action  by  fraud,  under  a  coo 
they  were  by  law  authorized  to  resc 
rescind,  upon  discovery  of  the  I 
Btatute  savE  that  in  such  a  case  the 
gaiua  a  thing  b^  fraud  is  an  Involui 
of  the  tbinsgained,  for  tbe  benefit  a 
wbowoulcTotherwisehavehad  it 
g3234.  TbiabebigBO.itcaonotbe 
of  equity  la  so  short,  or  so  weak,  tb: 
nleot  trustee,— be  who  has  becom 
fraud, — by  remaining  beyoud  the 
of  the  court,  can  prevent  tbe  court! 
upon  tbe  subject  of  tbe  trust  witt 
dlctioD,  and  restoring-  it  to  tbe  defr 
fW  truit.  That  tbe  court  bassitch 
aa  is  here  claimed  for  it  is  fully 
PHA  V,  HfKip&r.  119  Mass.  53,  wi 
la  dearly  dlstinguiabed  from  that 
Beovitie,  57  Mass.  579.  cited  by  p 
Nation)^  Eeeh.  BarUc  v.  Sterling.  E 
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C.  D.  ARMSTRONa  *t  oi..  SifperVtBott  Wf 
Edox  County,    ,       ^  , 


...Neb... 


*1.  A  aematr  bourd  eftiubt  tI»iMMltr 
■abmlt,  to  b«  Toted  upon  »t'  the  imm* 
•lectliHi.  tiro  propoaltloaa 'W<nat  (ram 

B  county  two  new  oouotlea.  wUaa  tfts'  (ortttotr 
il(acilt>ed  In  one  proposition  ealuBMia  fort  of 
.,  tliat  Included  In  tfaa  otliei.T  WhM>.  ofoflSitJii: 
V  ns9#PW  loi  (^  submlstfoa  .otjttN  4iMMl(m.pI 
•*JiiAoWabj-SkwTAi,J-.  "■■  'i''  i  '''■  ^'  "  ^' ■ 
•Ji-R-A. 


A,  ,H<Mr  vfnpitiM  cMwM  Jb«  fMmwIispLP^ 
tOTeducBtbeooHut^rfrc '-'-'-  " *"" 


aptember  SO,  ISOQl) 


mpd  thi  pupertlsots  df  KboJ  'Cdunit 
Uiit't6'tb9'«1ec(ori  of  said  Cotrnly  tb* 
ftibn'  to  ewtt  the  Cobflty  Of 'tTnloo  qrit 


Btatb  or  Nkbkuka,  cc  k£  PEaxBi.L,  v.  AiuurBona. 


Tbe  facti  are  [ully  ilated  In  the  opinion. 
'    Jfr.  J,  C.  Crairford  for  relator. 
Mr,  E.  F.  Orftr  for  respoDdenl& 


Gountj  to  submit  to  the  electon  of  taid  County 
tbe  proposition  to  erect  tbe  Conniy  of  UnfoQ 
out  of  tlie  territoTj  now  within  the  Dcundariee 
of  tbe  Coiintf  of  Knox.  Oa  tbe  9ib  day  of 
July,  IgQO,  B  pelltioa  algued  by  Ibe  relalor,  and 
006  otber  leiral  voten  of  Kdoi  CoudIt,  was 
filed  with  tbe  county  clerk  of  that  Count;, 
and  on  July  10,  1^0,  another  petition  signed 
\ff  81  iilectois  of  aatd  County  was  filed  with 
Mid  cterk,  wbtcb  petitions  prayed  tbst  the 
Rflpondeats,  the  Board  of  Superriaora,  lubmit 
to  tbe  electon  of  aaid  County,  at  tbe  next  gen- 
eral election,  a  proposition  to  erect  the  Coun^ 
of  Union  out  of  the  two  aoatbern  liera  of  sov- 
erament  lownshipa  of  Enox  County.  All  of 
•aid  petilioneia  were  resident  and  le^al  votera 
of  the  territory  out  of  which  it  is  proposed  to 
erect  tbe  new  count;,  and  It  is  alleged  that 
ther  conatitute  %  majority  of  tbe  electon  re- 
riding  In  said  territory.  It  also  appears  tbat 
the  proposed  Union  Cbunty  comprises  the  ez- 
leot  of  territor;  required  by  the  Constitution 
and  lawa,  and  the  remainder  of  Enoz  County 
has  more  territory  than  is  required  by  tlie  Con- 
■titutioa  and  laws.  On  July  14,  thirty  of  the 
penons  who  signed  Uie  above  petitions  filed 
with  the  county  clerk  a  remonstrance,  and  re- 
quested that  their  namee  be  erased  from  said 
petitloDa.  On  July  in,  these  petitions  were 
presented  to  tbe  Board  of  Bupervlson  while  In 
uvular  B«Bdon,  and  were,  b;  said  Board,  re- 
tered  to  a  oommlttee  appointed  froto  the  Dem- 
Iwnhip  of  tbe  Board,  to  ascertain  and  report 


Board  that  said  petidoDS  contained  the  name 

;    " .  "     "  „  iiig  i 

territory  proposed   to  be  stricken  froi 


<rf  a  majority  of  tbe  legal  ^ 


Knox  County,  after  deducting  the  names  of 
the  thirty  petitlonen  who  asked  to  hare  ibelr 
Bunes  Btncken  from  the  petitions.  The  re- 
■poodenta  refused  to  grant  the  prayer  of  said 
.petillona.  On  July  11  1390.  a  petition  was 
'tfedwitb  theoounty  clerk  sigped  by  SG9  elect- 
vn'M'ElJDX'GouDW.  and  on  Jul;  IG  there  was 
-Uei.MAtaUidab'another  petition  signed  by 
-S9  lenl  TOleraoFfald  Cdnttiy.  praying  for  tbe 
weotiov  of  lUllanceieonlnyxiut'df/lbiee  of  the 
'«kslMsltfetflof  «ot«twiileid>toirilt«h^wol'KDas 
^DDtT/'  eu  nt^M  itm  ^ofiondcaUlitdereQ 
«a*»nneB>  tdvvOte'Cf  the  'P60t>l*i  ctiibe-aein,' 
iMBerU:«lDdfln'lha'jtrapasfHon'<kveicAe>Al- 
wio«  Dovol$,'«Uob  >codDtil  intdnaes'lti  m 
boiindirief  A'poitian'ot  tW'terrtteryi|)rbpos^ 
lobe>lBchidefl:Ttaijbe!CoaiBtrbf  UnhsaJ'  T^e 
Ktilor  fiivyi.- foil  i»  mandamus 'tereipiire  Uu 
lespcndoDUit^bHbnill  HxBToteilW  pr--^"— 
lo:  create 'Qilkiai|Oaunl$'i -end  c^ibpel^ 
■rtclStlwpi«do«Utitt(ORedlAlli4DcauaaBi¥. 
i.-<Bietl<NM«4t'nt.-  10;>dr  tbcdOodslJtittteiViale 
-A'follbMj-'^eactJdtil.  Kq  neif  «lHHDyittnll 
-to  ftrinedi  <^-«iUfalMiediby  lUw  d^egfitattme 


either  of  them,  to  a  leas  area  than  four  ban- 
dred  square  miles,  nor  shall  any  couotj 
be  formed  of  a  less  area.  Sea  Z.  No  countj 
shall  be  divided,  or  hare  an^  part  sMcken 
therefrom,  without  first  sobmitifng  the  qnee- 
tion  to  a  rote  of  the  people  of  the  county,  nor 
unless  a  majority  of  all  tbe  legal  Toiers  of  tbe 
county  Toting  on  tbe  question  shall  vote  for 
the  same.  Sec  B.  There  shall  be  no  territory 
stricken  from  an;  orgnnized  county,  unless  a 
malority  of  tbe  voters  living  in  such  territory 
sbail  petitioti  for  such  dirlaion,  and.  no  terri> 
tor;  absll  Iw  added  to  nn;  organized  county 
without  tbe  consent  of  tbe  majority  of  tbe 
voters  of  the  county  to  which  it  is  proposed 
to  be  added." 

Section  10,  art.  1,  chap.  18,  Comp.  Stat.  I88B, 
provldee  tbat  "  whenever  it  is  desired  to  form 
a  new  county  out  of  one  or  more  of  the  then 
existing  counties,  and  a  petition  praying  for 
the  erection  of  such  proposed  new  county, 
stating  and  describing  the  territory  proposed 
to  be  taiten  for  such  new  county,  together 
with  the  name  of  such  new  couatv,  signed  by 
a  majority  oF  the  teg;al  votera  residing  In  the 
territory  to  be  stricken  from  such  county  OT 
couoties,  shall  be  presented  to  tbe  county  board 
of  each  county  to  be  affected  by  such  division, 
and  it  appearing  that  such  new  count;  can  Iw 
cooBiItutloDally  formed,  it  shall  be  tbe  duty  of 
such  county  board  or  county  boards  to  make 
an  order  providing  for  submission  of  the  ques- 
tion of  the  erection  of  sucb  new  county  to  • 
Tote  of  the  people  of  the  counties  to  be  affected 
at  the  next  succeeding  general  election,  of 
which  the  notice  shall  bo  given,  the  votes  can* 
vassed  and  the  rcturna  made  as  In  case  of 
election  of  coan^  officers,  and  the  form  of  the 
tjallot  to  be  used  in  the  determination  of  soch 
question  shall  be  as  follows;  '  For  new  county,' 
aod  'Against  new  county.'" 

It  Is  conceded  by  the  respondents  that  the 
petitions  presented  to  the  Count;  Board  for  the 
creation  of  Union  Coun^  meet  idl  the  require- 
ments of  tbe  abovequoted  sections  of  the 
Constitution,  and  the  statutes,  excepting  obe. 
It  is  insisted  b;  the  respondents  that  it  done 
not  appear  tbat  these  petitions  contain  the  sig- 
□Bturee  of  a  majority  of  the  qnalified  Toters 
residing  in  the  territor;  out  of  which  It  is  pro- 
posed to  erect  the  new  county.  If  this  be 
true,  it  is  an  Insur  mono  table  objection  to  (be 

E anting  of  the  relief  demanded  b;  the  relator, 
r,  without  the  requisite  number  of  petition- 
ers, the  County  Board  would  be  without  juris- 
diction to  act.  The  relator  In  his  petitioc  for 
mandamus  alleges  that  the  petitions  submitted 
to  the  Count;  Board  asking  for  the  crcnlion  of 
Union  County  contained  the  signatures  of  a 
inajorit;  of  the  legal  voters  residing  Id  tbe 
.fttiopaRrlcauiit;,  and  that  there  are  not  mora 
^lliB»'i;i)ap]eKal -voters  in  said  territory.  Tbe 
:rEspoDdeDtS''liT'the&'  answer  "deoT  tbat  the 
UBOpttittains Ifor  tliqorqalldn  of' Vnlon County 
eontalded  do;  grteter  laumber  riban  40T  oomes 
■fleii<Muoting'tlie'SiMDeaDf 'tkose.ithoiaskeQ 
V»  have  'tUtit  nines  stribken  tlwref romfn:  Itittr 
«ald  reraonMBaqco,  and  deny  tbht'<atidlnnnSbaT 
^aSiet  [heithneoflhsiratotianitbbrrionjaf^n- 
MiA»rindw!ls;a  mafjrilit-Kif.tlbilegntfTaten 
.rnddfoK  In  itbe  terTitqry.bDmpiUlngtibe'XBld 
lAot»«sW  'SMDB'Oo|in^|:ddny.thitilki'((i0- 
.ffas9d:iUBlo6  0aDntrdid'  liot,fat  thdotimetcif 
./.  .ij  ..1  0 
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flllng  add  pelltlons.  or  doM  not  now,  cooUfii 
more  Uum  1,000  legal  TOtetB."  U  there  were 
befora  a*  notblng  but  the  petition  uid  aDiwer, 
Um  denia]  Id  ttw  auwer  would  compel  the  dta- 
minal  ol  the  actioD.  Does  the  proof  ihow 
that  the  petltioDB  tor  the  creation  of  Union 
Count;  were  atgned  bj  a  majority  of  the  legal 
Toten  reaidlng  theidaf  It  la  aJleged  In  tba 
petition,  and  not  controverted  bj  the  antner, 
that  the  piopoaed  UdIoo  Ooant;  coinprigea  the 
towDBhlpa  of  'Walnut  OroTe,  Logan,  verdegriB, 
JefFerson,  Hlller,  Crelgbton,  Vallej,  Central, 
Cleveland,  Lincoln  and  the  south  88  aquare 
miles  of  Dolphin,  and  the  aouth  18  iquare 
milei  of  WaBbington  and  Morton.  There  ia 
attached  to  both  liie  petition  and  the  answer 
certified  copiee  of  the  abetracta  of  the  total 
votes  cast  In  said  townahlpa  at  the  general  elec- 
tion held  In  November,  1869,  for  the  office  of 
lodge  of  the  (upretue  court,  andf or  and  against 
towDship  organization,  from  which  abstracta 
It  appears  that  the  total  vote  cast  In  said  town- 
•hipa  for  Judgea  of  the  aupreme  court  was 
1,019,  and  009  Totei  were  cast  (herein  on  tbe 
qneation  of  townsbip  organization.  These 
aiMracts  include  the  votes  cast  In  Dolphin, 
Washington  and  Horton  townshlpa  t^  those 
redding  In  said  township  north  of  the  north 
line  of  tbe  proposed  Union  Conntv.  There  la 
also  attached  lo  the  answsr  a  certified  copy  of 
the  abslracl  of  the  vole  cast  in  said  towuabipa 
at  a  special  election  held  therein  on  August  18, 
1887,  which  shows  the  total  vote  cast  at  that 
election  to  be  1,384.  It  appears  from  this  ab- 
■tract  that  one  third  of  Central  TonoBbip,  and 
two  thirds  of  two  other  townships,  as  then 
oonstituled,  are  not  included  in  the  territory 
comprising  the  proposed  Uoion  County.  De- 
ducting from  the  total  vote  cast  at  that  election 
60  Tol^p  being  one  third  of  the  votes  cast  in 
Central  Township,  and  S4,  being  two  tbirds  of 
the  votes  cast  In  the  two  other  townships, 
would  leave  1,100  votes  casl  in  1867  in  the  ter- 
ritory compriaing  tbe  proposed  new  County  of 
Union,  All  of  these  abstracts  of  votes  were 
before  the  Board  of  Supervisors  at  the  time 
they  declined  to  submit  to  the  voters  tbe  ques- 
tion ot  creating  Union  County.  But  that  is 
not  alL  There  was  lilcewise  presented  to  the 
Board  of  Supervisors,  before  they  took  action 
upon  the  petitions,  the  affidavits  of  five  i«sl- 
denls  of  Creightoii  Township  in  Knox  County, 
wherein  each  deposed  that  all  thenamesrigned 
to  the  petition  praying  for  the  erection  of 
Union  County  are  of  le^  voters  residing  tn 
said  territory,  and  constitute  a  majority  of  all 
tbe  legal  voters  residing  therein,  and  that  there 
Is  not  lo  exceed  1,000  legal  voters  residing  in 
tbe  proposed  County.  The  absirscts  of  votes 
and  these  affidavits  constituted  the  entire  lesti- 
mon^  befon  Uie  County  Board,  and  on  the 
beanng  In  this  court.  Without  any  showing 
to  the  contrary,  this  testimony  was  sufficient 
to  establish  that  the  proposed  Union  County 
did  not  contain  more  than  1,000  legal  voters. 
In  addition  to  this,  we  have  the  report  of  the 
committee  to  whom  the  Board  of  Supervisors 
referred  tbe  Union  County  pelidoos.  This 
report  finds  that  tbe  petitions  were  sicned  bv 
a  majority  of  the  electors  residing  in  the  terri- 
tory comprising  the  proposed  new  county. 
Tbe  two  Union  County  petitions  cootained  the 
names  of  BOT  legal  voters,  after  deducting  tbe 
SLRA. 


80  signers  who  ntbaequently  requested  that 
their  names  bs  stricken  from  the  pelltloDS. 
This  is  a  majority  of  all  the  legal  voters  resid- 
ing In  the  territory  comprising  tba  proposed 

It  Is  urged  that  It  was  not  for  the  best  Inter- 
est of  the  diizens  of  Enos  County  that  ttw 
proposed  Union  C«unty  should  be  created,  and 
that  the  petitions  for  tbe  creation  of  Qiat  cood- 
ty  confiici  with  those  mated  by  the  respond- 
ents for  the  eiectionof  Alliance  Ooun^,  in  that 
part  of  the  sam  territory  is  Indnded  In  both 
sets  of  petltfoDi.  Ths  law  ii  raandatoiy. 
When  a  petition  is  presented  to  a  county  board 
asking  for  the  creatiro  of  a  new  cotinty  which, 
in  all  respects,  complies  with  tba  law,  andcf- 
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upon  tbe  county  board.  Wasltthedntyof  tiie 
respondents  to  submit  to  a  vote  the  proposition 
to  create  Union  County,  after  having  ordered 
the  submission  of  the  proposition  to  creata  Al- 
liance County  I  The  authority  of  the  connty 
board  to  submit  at  the  same  eucUoD  more  than 
one  proposition  to  create  new  counties  was  sus- 
tained 1^  ttiia  court  in  the  case  of  State  v.  Neu- 
man,  34  Neb.  40.  It  appears  from  the  state- 
ment of  facts  In  that  case  that  the  county 
board  of  Cheyenne  County  had  submitted  to 
tbe  voters  of  that  county  the  propoeitioo  to 
create  the  Countlee  of  Eimtiall,  Duel.  Banner 
and  Scotia  Blufls,  out  of  the  territory  embraced 
in  Cheyenne  Countv.  Before  the  general  elec- 
tion was  held,  at  wbich  s^d  questions  could  be 
voted  upon,  a  proper  petition  was  presented  to 
the  county  board  of  Cbeyanne  County,  pray- 
ing that  the  propositfon  to  establish  the  Coun- 
ty of  Potter  be  sulmiitted  to  a  vot«  at  the  same 
election.  Tbe  county  board  refused  to  permit 
a  vote  to  be  taken  thereon.  On  application  to 
this  court  a  mandamus  was  Issued  requiring  lbs 
county  board  to  submit  the  qaestlon  of  the  pro- 
posed new  County  of  Potter  to  a  vote  of  the 
electors  of  Cheyenne  Cotmty.  It  Is  stated  In 
tbe  syllabus  In  that  case  that  "when  It  is  sought 
to  erect  from  a  county  more  than  one  new 
county,  and  petitions  for  the  submisBlon  of  tbe 
propodtlon  to  erect  such  new  counties  are  sev- 
erally presented,  they  may  be  separateh  sub- 
mitted at  tbe  some  election,  without  reference 
to  tbe  numberof  propoattiona  to  bevoted  upon 
thereat"  We  adhere  to  that  decision,  but  the 
facts  In  that  case  are  so  dfflerent  from  those 
presented  by  the  record  before  us  that  that  de- 
cision does  not  aftord  us  any  aaristance  In  de- 
termining whether  the  propositions  to  create 
Union  and  Alliance  CoontUs  contd  beth  be 
lawfully  submitted  to  a  vote  at  the  same  eleo- 
tlon.  It  will  be  noticed  that  each  of  the  pro- 
posed new  oonn  ties  conldns  territory  embraced 
In  the  other.  To  be  effective,  it  Is  clear  bat 
one  of  the  propositions  can  be  adopted.  The 
questions  are  independent,  and  ne  aro  not 
Bware  of  any  lawor  statute  that  would  prevent 
an  elector  from  voting  fof  both  propositions. 
If  each  should  receive  the  requialte  vote,  being 
irreconcilable  and  conflicting,  both  would  be 
defeated.  The  Legislature  never  Intended  that 
such  conflicting  propodtions  abould  be  Bub- 
mitted  to  a  vote  at  tbe  same  election.  It  la  cer> 
tain  that  a  fair  construction  of  tbe  language 
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used  In  sec^pD  10  of  the  Statute  kbove  quoted 
will  not  Moctlon  the  mbmWon  of  Bach  coq- 
fliclinf;  petition). 

There  is  another  very  gond  reason  yihy  both 
propo9illonscould  not  legally  be  ■nbmitled  at 
the  8Bme  election.  The  territOTT  embraced  in 
the  proposed  new  Counties  of  Uuioo  and  A.1- 
liaDce  would  reduce  the  area  of  the  County  of 
Edoz  below  that  required  by  tbe  Constitution. 
The  Conatitution  provides  that  no  new  county 
•ball  be  formed  which  will  reduce  the  couoIt 
to  a  less  area  than  400  square  miles,  nor  shall 
a  county  be  fotmed  of  aleesarea.  It  logically 
follows  thai  tbe  petlttona  to  create  new  coun- 
tiea  cannot  ba  aubiuitted  when  (he  territory  In- 
cluded therein  will  leave  the  original  wito  an 
area  less  than  the  conslltutionr.l  limit.  Harine 
reached  tbe  conclusion  that  (he  county  board 
had  no  authority  to  require  a  vote  to  tie  taken 
on  both  propositions,  the  question  arises, 
Which  one  sbould  have  been  submitted  to  a 
Tole?  It  is  conceded  that  tbe  petitions  for  the 
creation  of  Alliance  County  were  signed  by  a 
majority  of  all  the  legal  voters  residing  Id  the 
territoij  embraced  fn  the  petitions;  that  such 
territory  has  over  400  square  miles,  and  that 
the  remainder  of  Knoi  County  was  more  than 
tbe  const! lullooal  requirements.  Tbe  question 
of  creating  Alliance  CouDt;  could  therefore 
liave  lawfully  been  submitted,  had  not  the  peli- 
tlona  prying  foi  the  formation  of  UnioD  Coun- 


ity  petition  containine  6U7  name* 
was  filed  with  the  county  clerk  of^Knoi  Coun- 
ty on  July  B,  and,  after  deducting  the  namea 
of  those  who  signed  a  remonsirance,  contained 
a  majority  of  the  voters  residing  within  tha 
proposed  Union  County.  The  flrat  Allianca 
County  petition  was  not  filed  uutil  July  14, 
and  it  did  not  contain  sufficient  sixers.  Oa 
(be  day  following,  a  second  Untcui-County  pa- 
tition  was  filed,  also  another  petition  for  tha 
creation  of  Alliance  County.  Thus,  it  will  ba 
seen  that  those  who  petitioned  for  the  eiectloQ 
ol  Union  County  would  bare  been  entitled  to 
have  had  that  question  submitted,  had  tba 
hoard  been  In  session,  before  the  petitions  for 
the  creation  of  Alliance  County  were  filed.  It 
makes  no  difference  that  the  petitions  laat  filed 
were  first  circulated  and  signed,  aa  no  duQr 
rested  upon  the  respondents  tmtll  filed.  Tba 
fact  that  the  Board  of  Supervisors  have  sub- 
mitted the  Alliance  County  proposition  doea 
not  relieve  them  of  the  obIi);atlon  to  submit  Dm 
proposition  flrat  presented  to  the  board.  Ttw 
respondent  had  no  authority  to  submit  tha 
question  of  creating  Alliance  County, 

A  peremptorf/  writ  ofmandanwt  via  itntt  at 
praytd. 

Judgment  aecordingly. 

The  other  Judges  concnr. 


MBVADA  SUPBEMB  COURT, 


STATE  OP  NBVirA,  a  rd.   BOYLE, 
BOAKD  OP  BXAMINERa 
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1.  Wbrnr^ragtrnteaMoalmaot  OBMot  th» 
qnalifieKUoiw  Ibr  •laetora  prcscrtbed  by 
the  CODStttnUoD,  tba  taot  that  (be  electoia  who 
v<ited  at  a  speda)  aleotlon,  held  for  tbe  latiOoa- 
(ton  of  a  proposed  oonaUtuHonal  amendment, 
and  wbo  to  be  uitltled  to  vote  wece  ie<)ulred  t)T 
the  OonstitadOD  tobaqualUled  to  vot«tor  mem- 
beia  of  the  Leglilatuie.  Iiad  not  eomplled  with 
Itie  statutory  raqulrcaneDta  aa  to  restotratlon.  so 
Mtohava  been  entitled  oo  the  day  of  auoh  elao- 
tiOQ  to  vote  tor  a  member  «I  tta«  Leglalature,  U 
one  was  to  be  elected  on  auoh  day,  will  not  render 
the  election  void. 

8>  Tba  irorda  "voting  thareoni"  tn  tbe 
olauae  of  tbe  Conatltutloa  which  provides  that 
proposed  amendmanls  shall  become  a,  part  of  tbe 
Constitution  when  isCIHed  "  b7  a  malorlty  of 
the  electors  gusllfled  to  vote  for  memlwie  of  the 
Legislature  votlns  tbeieon,"  refer  to  the  word 


■trmt  the  right  t 
ment  to  the  electc 
for  tbe  m 


Ir  anteoedent.  and  do 
;  rota  on  a  propoaed  amend- 
n  who  were  qualified  to  vote 
'le  Liwlalature  who  voted  to 
'  lo  tbe  people. 
8.  A«pMlaltf«etioiiiaBotliiTall(Ut«d 
by  lh«  Ihot  that  the  Leylalature  adopted  the 
nnhtiy  Uses  of  a  Koneral  election  held  three 
moDtiN  |«erlously  u  the  one  by  which  tha  right 
of  eleotora  riiould  be  eatabUahed  Instead  at  re- 
qalringa  new  rectstratloD  to  be  bad,  where  reg- 
WraUon  fi  not  a  constitutional  quaUfloatlon  (or 
votera  and  the  whole  sutijeot  thereof  has  beeo 
»L.R.A. 


by  tbe  OODStltuttoD  to  the  LegW^ 
(AnBUHtl,lSB(U 

APPLICATION  for  a  writ  of  mandamus  to 
compel  the  Board  of  Examiners  to  order 
(be  publication  of  certain  proposed  constita- 
tional  amendments  ptellmlnary  to  their  sub- 
mission to  the  people  for  ratification  or  rejec- 
tion.    Sanied, 

The  case  sufflciently  appears  in  the  opinion. 

Mr.  WlUiun  Woadbam  for  relator. 

Mr.  J,  F,  Alezvider,  Atty-Otn.,  for  n- 
spondent. 

Belknap,  J.,  delivered  the  opinion  of  tha 

This  la  an  application  for  a  writ  of  manda- 
mus requiring  ihe  Board  of  Examiners  to  order 

tbe  publication  of  certain  proposed  amend- 
ments to  the  Constitution  of  the  State,  prelimi- 
nary to  their  submission  to  the  people  at  tbe 
approaching  general  election.  The  proposed 
amendments  are  fourteen  In  number,  and  ara 
those  which  were  submitted  to  a  vote  of  the 
people  at  the  gpedal  election  held  upon  the  llth 
day  of  February,  1889,  under  the  prorisions  ot 
a  law  providing  for  such  election,  approrad 
January  19,  1889.    Stat.  IB8B,  p.  14. 

The  application  is  made  upon  the  gronod 
that  the  law  authorizing  the  special  election  la 
unconstitutional  and  ^>id,  and  that  tbe  pro- 
posed amendments  were  not,  therefore,  legally 
submitted  to  tbe  voters  of  the  State.  Tbe  >a£- 
mission  at  the  special  election  being  Invalid,  It 
Is  now  the  duty  of  the  Board,  it  is  said,  to  of 


See  also  S 


L.  R.  A.   126. 


Kbtada  Bopbbicb  Coukt.  . 
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der  pabHcattoD  nnder  a  general  law  of  the 
Blale  wbicli  provides  that,  nbenever  tbs  con- 
dillona  prescribed  by  the  Constitution  for  iu 
atncndment  liave  been  complied  with  by  the 
LegiBUture,  the  Board  o(  Eiamincn  shall  or- 
der euch  proposed  amendments  to  be  pub- 
lUhed  lo  a  daily  nenspaper  of  general  circula- 
tion lor  the  period  of  ninety  daya  preceding 
anr  i::cneral  elecllon.    Stat.  1887,  p.  123. 

It  ia  contended  that  the  Btntuie  under  which 
the  spcciSc  election  waa  held  ix  unconBtitu- 
lional,  Id  that  it  does  not  prescrlbi'  ibe  qualifi- 
cations Imposed  by  the  Constitution  upon 
electors  Toling  upon  amendmenta  to  ihe  Con- 
BtitulloD.  The  Constitution  deflnes  the  ciiirse 
to  be  pursued  by  the  LegiBlature  in  the  aibller 
of  amendmenta,  and  requires  that  tbey  sliall 
be  submitted  to  a  vote  of  the  people.  "And 
it  the  people,"  the  Constitution  proceeds  lo 
>ay,  "  shall  approve  and  ratify  such  amend- 
ment or  amendments  by  a  majority  of  the 
flleclora  qualified  to  vote  for  members  of  the 
Legislature  voting  thereon,  such  amendment 
or  amendmenta  sball  become  a  part  of  the  Con- 
■tilQtlon."    Art.  le,  gl. 

The  contention  is  that  the  voters  registered 
under  the  Act  of  Januarv  19,  1889,  were  not 
qualified  to  vote  upon  the  proposed  amend- 
ments, because  they  were  not,  at  tbe  day  of 
the  special  election,  registered  so  as  to  have 
entitled  them  to  have  voted  for  a  member  of 
the  Legislature,  If  one  were  then  lo  have  been 
chosen.  The  error  of  tbe  position  Ilea  in  the 
assumption  that  registration  is  an  electoral 
quBlificBtion.  The  qualiflcations  Of  an  elector 
are  prescribed  by  the  Constitution  (g  1,  art. 
2),  and  cannot  M  altered  or  impaired  by  the 
Legislature.     Slati  v.  Finatn/.  SO  Nev.  198. 

The  Registration  Laws  of  the  State  do  oot 
attempt  to  add  to  these  quaiiSrationa.  These 
laws  simply  provide  means  for  aacerinlning 
and  determining.  In  a  uniform  mode,  wheiher 


and  convenient  manner,  tbe  right  of  voting. 
TIpon  this  subject,  OAi^JiufiM  Dillon,  speaa- 
Ing  for  the  Supreme  Court  of  Iowa  In  Edmondt 
V.  Banintry,  aaid:  "  But  tbe  Legislature,  nhile 
it  must  leave  tbe  constitutional  quallficaliona 
Intact,  and  cannot  add  new  ones,  may  nev- 
ertheless prescribe  regulationa  to  determine 
~*bether  a  given  person  who  proposes  to  vote 
' ~  the  required  quailflcatlons."  28  Iowa, 
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"No  Registry  Law  can  be  sustained,"  said  the 
Supreme  Court  of  Wisconsin,  "which  pre- 
scribes quallQcattons  of  an  elector  additional  to 
those  named  in  the  CoDatilulion,  and  a  Regis- 
try Law  can  be  sustained  only,  if  at  all,  as  pro- 
viding a  reasonable  mode  or  method  by  which 
the  constitutional  qualifications  of  an  elector 
may  be  ascertained  and  determined,  or  as  reg- 
ulating reasonably  the  exercise  of  the  constitu- 
tional right  to  vote  at  an  election."  DeU*  v, 
Kennedy,  49  Wis.  CGB. 

"It  la  now  generally  admitted  that  these 
laws  do  not  add  to  the  constitutional  qualiilca- 
tions  of  voters."    McCrary,  Elections,  §  7. 

Another  objection  made  to  the  law  involves 
a  different  constniclioo  of  the  same  constitu- 
tional clause.  It  is  claimed  that  the  words 
"voting  tliereoD,"  contained  In  the  quoted 
VLRA. 


clause,  refer  to  tbe  words  "members  of  the 
Le^Iatnre"  as  their  antecedent;  Aid  this  view 
!ea!ds  to  the  result  that  only  those  were  compe- 
tent lo  vote  at  tbe  special  election  who  wers 
qualified  to  vote  for  the  members  of  the  Iiegis- 
ialure  who  voted  upon  the  proposed  amend' 
menta.  The  conatruetion  contended  for  would 
lead  to  results  which  could  not  have  beeo  con- 
templated. For  Instance,  the  right  of  an  elector 
to  vote  would  depend,  not  alone  upon  bia 
qualification  lo  vole  for  membera  of  the  Legis- 
lature of  the  session  at  which  the  propr«ed 
amendment  was  considered,  bat  also,  upon  the 
fact  whether  such  member  or  members  did 
actually  vote  upon  the  proposed  amendment. 
For  if,  from  any  cause,  the  members  did  not 
vote,  it  would  seem  that  the  elector  would  be 
dlsqualifled.  Other  results  quite  as  surprising 
ana  unreasonable,  but  not  neceasaiy  to  suggest 
or  discuss,  would  proceed  from  the  adoption 
of  the  construction.  Without  pursuing  the 
matter  further,  we  consider  that  all  the  electors 
of  tbe  State  are  entitled  to  vole  upon  Uje  sub- 
ndssion  of  the  proposed  amendment.  We  «n 
led  to  this  conclusion  by  a  consideration  of  tbe 
provision  under  discussion  in  connection  with 
tbe  other  provisions  of  the  Constitution  bearing 


is  a  fundamental  principle  of  the  governments 
of  the  Stales  of  the  Union.  Tbe  power  la 
expressly  declared  In  the  Constitution  of  this 
Slate  lo  theae  words:  "All  politlca.  poweria 
Inherent  in  the  people.  Government  is  insti- 
tuted for  the  protection,  security  and  benefit  of 
the  people,  and  tbey  have  the  right  to  alter  or 
reform  the  same  whenever  the  public  good 
may  require  It,"    Art.  1,  g  3. 

And,  In  defining  the  qualifications  of  elect- 
ors, the  Constitution  further  declares  that  every 
elector  "  shall  be  entitled  to  vote  for  all  otBcen 
that  now  are  or  may  be  elected  by  the  people, 
and  upon  all  questions  submitted  to  the  elect- 
ors at  such  election."    Sec  1,  art.  3. 

The  clause  under  consideration  must  be  colt- 
strued  with  reference  to  these  provisions.  Tbe 
conclusion  reached  la  in  harmony  with  them, 
and  Is  supported  by  the  language  of  the  clauae 
itself. 

Objection  Is  also  made  to  tbe  provisiona  of 
the  law  adopting  the  registry  lists  of  the  gen- 
eral election  of  1888.  The  Constitution  liae 
committed  tbe  sublect  of  tbe  registration  of 
electors  to  the  JjeKislature.  The  object  of  these 
laws,  as  iKfure  stated,  Is  lo  determine  the 
qualiflcHtions  of  the  voters.  Laws  of  this  de- 
scription must  be  reasonable,  uniform  and  Im- 
partial, and  muat  be  calculated  to  facilitate  and 
secure,  rather  than  to  subvert  or  impede,  the 
exercise  of  the  right  to  vote,  Monroe  v.  Ooilint, 
17  Ohio  St.  88B. 

The  provisions  of  the  Statute  meet  these  re- 
quirements. The  special  election  waa  to  be 
held  about  three  months  after  Uie  general 
election  of  1888,  and  electora  regtsleied  for 


)t  required  to  make  fi 


istration.  The  adoption  of  the  regJatiT  liata  of 
the  then  recent  election,  and  dispendng  witb 
the  burdensome  requirement  of  a  aeooatf  regi» 


.COCH^IC 
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tratioD,  commend    UienisclTea  u  Teasonnblc  I  l!:!itj  o(  Ihe  Special  Election  IiBW  or  the  pro- 
legulsliOQB  calculBled  to  facilitate,  ratlier  Uutn    ceedlngs  tbereuader,  it  it  ordered  that  t&t  wril 


J,  the  eierclsa  of  the  right  li 

.tor  liafiDg  fulled  to  establUb  the  Inva- 1 


ijf  mandamui  it  denied. 
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Joseph  H.  HAWEINa 


whloh  tt  w 


wltb  Ita  uw  for  tli«  purp 

M.  A  landing  on  k  na.vl{^ble  rlTBr  will. 
In  the  absenoB  ot  evMenoe  to  the  oontimrj,  be 
pr»ninisd  to  bure  been  Intended  for  the  loading 
■nd  uDloadlng-of  (he  craft  oavlgatlnir  the  river. 
mud  an  a  place  for  depotlUns  luoh  freight  ■■  thef 
uauall;  trsosport. 

(June  IT,  ISSO.)' 

APPEAL  ^  plilntiff  from  ft  JudKOit^Dt  of 
the  Circuit  Court  for  Marecgo  County 
■a^talulDR  a  demurrer  to  the  complnint  in  an 
action  brought  to  lecorer  dotrnjires  for  the  te- 
fosal  of  defendant  to  permit  plaintiff  to  More 
limber  on  a  wharf  owned  hy  defendant  on  a 
DBTimbie  river  preparatory  to  tafUng  them  by 
tbe  nver  to  market.  JJirmed. 
itly  appear  li 

__._.._„.        .  Tmylor,  fo      . . 

The  duties  of  a  wBreliouseman  are  similar  to 
those  of  a  carrier  and  of  an  innkeeper. 

1  .Tones,  Liena,  Sg9C7,  9C3,  977. 

Tbe  lien  given  to  bailees  for  lien  originated 
M  it)  tbe  way  of  an  equitable  conaideraUon  for 
the  duty  imposed  upoQ  them  to  receive  eoods 

omtbepublii      "       "-    ' 

Ice  paid  by 
iipder  the  law. 

Steiitman  v.  Wilkini.  T  Walta  A  B.  4SS,  42 
Am.  Dec.  354,  and  noUi,  2S7,— ahoning  the 
tendency  of  tbe  Ian  at  that  time  to  hola  the 
carrier  liable  for  refusing  to  catry. 

Since  that  lime  by  an  unbroken  line  of  decla- 
fons  the  carrier  is  held  to  this  reapon.qibility,  to 
carry  tor  the  public  generally,  and  without 
discrimi nation,  goods  offered  in  the  regular 
course  of  business. 

Hutchinson,  Carriers,  §3396-303;  Bealt  t. 
Fimes,  72  Ala.  823;  Jona  v-  aims,  9  Port  838. 

6o  of  ioDbeepers  to  receive  all  guests. 

BraU  V,  PoKy.  tupra. 
'  The  keeping  of  a  dock  or  landing  is  like  tbe 
keeping  of  an  Inn,  and  though  belonging  as 
private  property  to  individuals,  when  once 
l^llv  thrown  open  to  the  lue  of  the  public, 
they  Decome  affected  with  a  public  interest, 
■nd  all  persoDS  have  an  Implied  license  to  enter. 

Qould,  Waters,  §  llB;  1  Dillon,  Man,  Corp. 
!«104,  105;  8w^dt  v.  Edgar,  GS  N.  T.  28,  17 
Am.  Bep.  295:  Mvnn  v  lUinoi;  94  U,  8. 113- 
151,  34  L.  ed.  77-93. 

The  laws  change  to  suit  tbe  times,  and  will 
be  modified  by  them. 
VLB.  A. 


Lerington  <C  0.  R.  Co.  v.  AppkgaU,  8  Dana, 
288.  83  Am.  Dec.  497,  .'SiS- 

And  so  tbe  duty  is  cast  upon  a  warehouse- 
man and  wbai'fln;:<'r  to  re<-eive  all  goods  offered 
in  the  usual  courKL'  oF  business. 

1  Jones,  Liens,  §O0!?,aDd  ncU;  Bivara  v. 
Ghie,  8  E.  D.  Smith,  284. 

Mr.  Burke  Johnston  for  appellee. 

Clapton,  /.,  delivered  the  opinion  of  the 

Tbe  action  Is  brought  by  appellant  to  recover 
damaces  alleged  lo  have  been  sustained  by  the 
refusal  of  defendant,  who  the  complainant 
avers  is  the  keeper  and  owner  of  a  public 
warehouse  and  landing  oa  the  Tomblgbee 
River,  a  navlEahle  stream,  lo  receive  at  the 
landing,  for  aliipment,  pine  timber  lendered 
by  plaintiff,  or  to  permit  blm  to  depriGlt  tbe 
same  at  the  landing,  preparatory  lo  being 
rafted  by  the  river  to  market  The  complaint 
avers  that  defendant  liad  the  means  of  receiv- 
ing tbe  timber,  and  that  plaintiff  was  ready 
and  offered  to  pay  a  proper  reward  therefor. 
It  U  obvious  that  the  gravamen  of  the  action 
is  the  refusal  of  defendknl  to  permit  tbe  use  of 
the  landing  for  tbe  safe  keeping  and  storage  of 
tbe  timber  until  it  could  be  rafted,  r-*-  ''— 


ingT  and  What  the  duty  of  defendant  in  re^'ard 
to  thesturage  of  timber?  While  the  autLnri  ties 
are  not  In  entire  harmony  in  reference  to  the 
respective  rights  of  navigators  of  public  streams 
above  tbe  ebb  and  flow  of  the  tide,  and  oF  ri- 
parian  owners,  the  better  opinion  seems  to  be 
that  the  right  to  the  use  ot  tbe  stream  as  a 
highway,  and  to  land  for  purposes  of  receiving 
and  discharging  freight  and  passengers,  are 
distinct,  and  those  navigating  the  river  have 
no  right,  as  incident  to  tbe  rlglit  of  naviga- 
tion, to  land  upon  and  use  the  bank  for  tbe 
purpose  of  loading  or  unloading  vessels,  with> 
oat  tbe  consent  oi  tbe  owner,  unless  in  esses 
of  necessity. 

In  Washburn  on  Easements  (p.  554)  the  au* 
thor  observes:  "In  regard  to  the  right  to  land 
upon  other  points  of  the  banks  of  a  navigable 
stream  than  those  which  have  In  some  way  In- 
come public  landings,  the  law  would  seem  to 
confine  It  to  cases  of  necessity,  where,  in  tbe 
proper  exercise  of  the  right  of  passage  upon 
the  stream  of  water,  it  becomes  unavoidable 
that  one  should  makeuse  of  tbe  bank  for  land- 
ing upon ,  or  fastening  his  craft  In  the  prosecu- 
Uoa  of  his  passage." 

In  Bainbridgt  v.  Bhtrlotk,  3S  Ind.  864,  It  Is 
aaltl:  "Tbe  river  being  public,  and  its  tanks 
being  private,  it  Is  not  difficult  lo  discover  the 
true  foundation  of  thoee  riparian  rights,  known 
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»  'wharf  rigilita.'  It  Is  oeentfal  to  Ihe  nio- 
cesaful  prosecuCioii  of  his  business  that  the  dbt- 
Igslor  shall  make  frequent  laodiDgs  to  lade 
and  unlade,  to  receive  aod  discharge  pssaea- 
gers  and  to  receive  supplies.  But,  except  in 
case  of  some  peril  or  emergency  of  Dadgatloo, 
be  c&DDOt  thus  land  without  the  couBenC  of  tbe 
TitiarisD  owner,  and,  in  return  for  the  privilege 
of  landine,  a  reasonnble  compensatioa  maj  be 
demandea.     This  is  tbe  origin  of  wharfage." 

lUparian  owners  have  claimed  and  exercised 
the  right  to  construct  wharves  and  landing 
places  on  nfivisnble  streains,  from  the  earliest 
■etdement  of  this  countrj,  subject  to  tbe  limi- 
tation that  tbe  public  easeuieat  or  servitude  is 
not  impaired.  Tbe  owner  bas  thesamedoinln- 
lon  and  power  to  control  sacb  landing  places 
as  an;  other  private  property,  and  to  possess 
and  use  the  same  to  the  eiclusioa  of  tbe  pub- 
lic. The  right  to  raft  timber  doea  not  imply 
or  carry  with  it  the  right  to  deptail  it  upon 
private  property  preparatory  lo  being  rafted. 
Campbell,  J.,  aajs:  "Tbe  right  to  raft  logs 
down  the  stream  don  not  involTe  tbe  right  of 
booming  them  upon  private  properly  for  safe- 
keeping or  storage,  any  more  than  the  rlgbt  to 
travels  highway  Justifies  theleaving  of  wagons 
iDdeflniicly  in  front  of  private  dwellings  or 
Biore&"    Lorman  v.  Beraon,  B  Mich.  18. 

The  pisintiff  bas  no  common-law  right  to 
store  or  deposit  logsor  timlier  at  a  private  land- 
ing for  the  purpose  of  rafting.  The  plaintiff, 
however,  iMses  bis  right  to  recover  on  the 
alleged  ground  that  the  landing  ts  pahlic. 
Wharves  or  landings  may  be  either  private  or 
public  Id  tbetr  nature.  If  public,  the  owner  Is 
under  obligations  to  conceae  lo  others  the  priv- 
ilege of  landing  Uieirf^)ods.  If  private,  he  baa 
the  light  to  tbeeicltisive  use  and  enjoyment,  or 
lo  permit  aucb  Individuals  lo  enjoy  it  as  he 
sees  proper.  Whether  a  wharf  or  landing  la 
public  or  private  dependa  upon  the  ownership  of 
the  soil,  the  purposes  forwhich  it  was  built,  tbe 
authority  by  which  it  was  erected,  tbe  uses  to 
which  it  bas  been  applied  and  tbe  nature  and 
character  of  the  structure.  If  the  land  on 
which  it  Is  constructed  ts  vested  In  tbe  public, 
or  If  built  by  public  authority  on  land  con- 
demned, or  if  It  be  at  the  terminus  of  a  public 
highway  and  practically  forms  a  part  thereof, 
or  baa  been  dedicated  by  the  owner  to  the  u^e 
of  the  public.  It  may  be  regarded  as  a  public 
wharf  or  landing.  Tbe  right  to  erect  a  land- 
ing on  a  navlirable  stream,  having  its  founda- 
tion in  the  ownership  of  tbe  land,  when  erected 
by  an  individual  at  his  own  expense,  is  private 
property.     TheWharf  Cat,  8  Bland,  Cb.  881. 

It  is  well  settled  that  the  public  may  acquire 
an  easement, — a  Hgbt  to  tbe  use  of  such  land- 
ing,— by  dedication  on  the  part  of  tbe  owner  of 
the  soil.  But  use  by  individuals,  with  the  per- 
mission of  the  owner,  does  not  give  the  public 
tbe  right  to  do  the  same  without  his  consent. 
Use  by  the  public  with  hts  permission,  and  for 
bis  own  emolument,  for  no  number  of  years 
will  amount  lo  dedication. 

In  Po»t  V.  PeartaU,  22  Wend.  425.  after  an 
elaborate  consideration  of  the  question,  it  was 
held  that  the  public  have  not  the  right,  sgainst 
the  will  of  the  owner,  to  use  and  occupy  the 


waters,  although  such  user  has  been  continued 
upwards  of  twenty  years  with  the  knowledge 
ol  tbe  owner.  • 

In  fflfeiU  r.  AntutU,  37  N.  J.  L.  200,  the  ac- 
tion was  brought  to  recover  damages  for  iha 
defendant's  refusal  to  permit  vessels  to  dis- 
charge a  ctrgo  of  coal  upon  bis  wharf.  Tbe 
declaration  alleged  that  it  was  a  public  wharf, 
and  the  jury  so  found.  Tbe  wharf  was  built 
by  defendant  at  his  own  expense  more  tbaa 
twentv  yeara  previously.  A  public  tampiko 
passed  or  terminated  near  the  wharf,  hut  it 
does  not  appear  that  It  extended  to  thti  land- 
ing, or  that  there  was  any  connection  between 
tbem,  except  that  tbe  public  passed  and  re- 
passed from  one  to  the  other  without  interrupt 
tion.  During  the  whole  period  of  its  existence, 
vessels  bad  ^n  In  the  nabit  of  loading  and 
unloading  at  tbe  wharf,  and  It  bad  been  tised 
by  persons  In  the  vicinity  as  a  place  of  deposit 
for  lumber,  wood,  brick  and  other  materials, 
the  owner  being  r>aid  for  such  use.  It  waa 
ruled  thsl  the  wharf  was  private  property,  and 
that  the  consent  of  the  owner  must  be  obtained 
before  tbe  public  bad  a  right  to  use  it.  It  is 
said;  "It  la  difficult  to  conceive  of  evldenc* 
that  could  more  clearly  negative  tbe  idea  of 
dedication  to  public  use,  or  more  satlafactorilj 
establish  the  fact  that  the  proprietor  waa  uaing 
the  property  for  his  own  private  eroolumeol. 
The  objects  for  which  a  private  landing  mar 
be  held  and  used  may  be  public  wiiboat  af- 
fecting Its  private  character.  In  such  case, 
there  u  an  implied  license  to  vessels  navigat- 
ing the  stream  to  use  it  for  receiving  and  dis- 
charging freight  and  passengers,  and  also  ta 
all  persons  to  occupy  it  for  lawful  and  accus- 
tomed purposes;  hut  the  owner  ma^,  at  any 
time,  revoke  the  license  as  to  the  entire  public, 
or  withhold  permission  from  particular  vessel! 


0  Ala.  C 


■,  09  N.  Y.  28[ 


The  fair  inference  Is  that  a  landing  on  anav* 
tgable  river  ts  intended  for  the  losdmg  or  un- 
loading of  the  craft  navigating  the  river,  and 
aa  the  place  of  deposit  of  such  freight  as  they 
usually  transport  Tbe  owner  is  authorized  to 
prohibit  the  use  of  a  landing  intended  and  ^^ 
plied  to  such  purpoaes,  for  unusual  and  anao 
customed  purposes,  such  aa  the  storage  (md 
keeping  of  timt>er  to  be  rafted,  which  may  ol> 
struct  free  access  to  and  from  the  veraela.  Tha 
complaint  does  not  aver  sufficient  facta  toabow 

Slain  tiff's  right  lo  deposit  bis  limber  at  ths 
indlng,  or  the  duly  of  defendant  to  allow  tt 
to  be  Ftored, 


Lizzie  A.  CARHICHAEU 

<...-Als....J 

A  pwtwewgT  wbo  eontrMcts  wltb  a  raik 
road  eoDdnctor  to  l>e  left  at  a  station  oi 
wblob  snob  oonduotor's  train  Is  not  scheduled  Ia 
stop  sftar  bavins  been  notlSod  bj  bclns  rofund 
a  ticket  tor  paasage  to  such  station  by  that  tialD 
that  It  was  asalnat  the  company's  rules  forth* 
aoDduct<>rto  stop  there,  cannot  reoover  damages 
from  the  oompanr  if  the  oonductor  t)reaks  tk» 


Alabama  Qrkat  Sootbsbh  R.  Co.  t.  CiiaacRAML. 


contnMrt  and  cairlw  him  past  the itaBon,  atlext 
Th«ra  other  tndm  tan  provided  t^  which  niidi 
■tatton  oouM  be  itteiteA. 

tJuoe  IBk  IMU 

APPBAL  bv  defendant  from  i  Judgment  of 
the  City  Court  of  Birmingham  in  favor  of 
plaintifl  In  on  action  brought  to  recorer  dam- 
age! for  an  alleged  breach  of  contract  bv  de- 
fendant's agent  to  carrj  plaintiff  U),  and  teaTs 
her  at.  a  ceitain  itadon  ilongdefendant'sroad. 

At  the  trial  of  the  caie  the  foUowlng  fnalTnc- 
lloai  were  given  by  the  court  to  the  JU171 

(1)  "  If  you  find  that  the  plalotiif  was  a  paa- 
MDger  upon  Ihii  train  by  reason  of  her  having 
gone  vpoa  the  train  ana  taken  pa.iaage  by  per- 
mlsaion  of  the  conductor  and  paid  uer  fare, 
then  It  would  follow  that  ahe  waa  entitled  to 
be  treated  as  a  paaaensei,  nod  have  her  rights 
respected  a«  luch,  and  have  the  obligation  o( 
the  railroad  performed  io  respect  to  carrying 
her  to  the  place  of  her  destination,  and  aUow- 
Ing  her  an  opportunitv  to  get  off  safely."  (8) 
"  If  you  find  that  ahe  was  a  paesenger,  and 
entitled  to  be  put  off  at  Joneeboro  by  virtue  of 
■n  agreement  with  the  conductor  upon  the  pay- 
ment  of  her  fare  to  that  place,  and  that  she 
was  negligently  carried  beyond  that  point,  and 
put  off  at  another  place,  that  would  show  a 
Tlotation  ot  her  legal  rigbls  which  she  has  by 
Tlrtue  of  being  a  passenger,  and  baring  paid 
her  fare,  and  having  an  alleged  agreement,  if 
there  was  any,  and  would  entitle  her  to  recov- 
■ry."  (4j  "  When  a  person  gets  upon  a  train, 
and,  by  agreement  with  the  conductor,  pays 
her  fare  and  takes  passage  to  a  particular  point 
on  tbe  line  of  the  road,  ahe  becomes  a  pasaen- 
get,  although  she  may  not  have  ■  ticket" 

The  court  also  gave  Ihc  following  charge  fn 
writing,  requested  by  plaintiff;  (1)  "Plaintiff 
Bihs  tbe  court  to  chai^  the  jury  that  where 
the  plaintiff  is  entiiled  to  recover  In  actions  of 
this  character,  yindictive  damages  may  be  re- 
covered when  negligence  complained  of  Is  so 
grass  as  to  evince  an  entire  want  ot  care,  and 
sufficient  to  raise  a  presumption  that  the  de- 
fendant, being  cognizant  of  the  probable  cod- 
iequences  of  bis  acta,  li  indifferent  to  the  dan- 
ger to  which  the  persons  of  others  may  be  ex- 
posed thereby, — a  conscious  Indifference  to 
consequences. " 

The  defendant  requested  the  following 
charges  in  writing  to  he  given  by  the  court: 
(1)  'Uf  tbe  Jury  oelleve  the  evidence  In  this 
case,  they  must  find  their  verdict  for  tbe  de- 
fendant.* (2)  "  It  the  Jury  believe  all  the  wii- 
nesses  to  be  equally  unimpeachable  and  credi- 
ble, tbe  plaintiff  Is  not  entitled  to  a  verdict." 
(8)  "The  jury  are  charged  that,  under  the 
facts  and  circumstAuces  of  this  case,  the  plain- 
tUT  ta  not  entitled  to  recover  any  exemplary  or 
Tindlctire  damages."  (4)  "The  iury  are 
charged  that,  if  they  believe  the  evidence  in 
tbla  case,  the  plaintiff  Is  not  entitled  to  recover 
■ny  damages  except  nominal  damages."  (0) 
"The  Jury  are  charged  ihat  in  order  to  recover 
vtodlcUve  or  punitive  damages.  It  is  necessary 
(or  the  plaintiff  to  show  that  she  has  suffered 
■ome  actual  damages^  and,  if  the  plaintiff  has 
not  shown  thai  she  has  suffered  some  actual 
damages,  she  is  not  entitled  to  any  damages  in 
this  case  except  actual  damages."    (7)  "The 


Jury  are  charged  that,  in  order  for  the  plalntlB 
to  recover  la  this  case,  she  must  prove  each 
and  ever^  material  allegation  of  her  complaint 
to  (be  satisfaction  ot  the  Jury,  by  a  preponder- 
ance of  the  testimonyj  and.if  ahe  has  notdoiM 
tbla,  she  is  not  entitled  10  a  verdict  in  this  case." 
(9)  '■  The  Jury  are  charged  that  In  this  case.the 
plaintiff  bos  proved  no  actual  damages,  and  is 
not  entitled  to  any  damages  except  nominal 
damairea,  if  she  be,  tn  tbe  present  case,  entitled 
to  nominal  damages  In  tbe  Judgment  of  the 
jury."  (10)  "  If  the  Jury  believe  from  tbe  evi- 
dence in  this  case  that  the  plaintiff  was  duly 
Informed  that  It  was  against  the  rules  of  the 
Company  for  her  to  purchase  a  ticket  from 
Meridian  to  Jonesboro  or  Bessemer,  and  that 
being  so  informed  she  got  upon  said  defend* 
ant's  train  without  pertntmion,  and  if  they  fur- 
tber  believe  from  the  evidence  that  both  she 
and  tbe  conductor  of  said  train,  knowing  said 
rule,  agreed  to  violate  the  same,  and  If  theT 
further  believe  from  the  evidence  that  she  boI- 
fered  any  damage  from  the  failure  of  said  con- 
ductor to  put  uer  off,  then  this  defendant  ta 
not  liable  In  damages  to  said  plaintiff." 

The  court  refused  to  give  each  of  (hen 
charges  as  asked. 

The  further  facts  appear  (n  the  opinion. 

Meuri.  Wood  Jb  Wood  for  appellant. 

Mn»n,  Smith  A  Lows  for  appellee. 

Stono,  OK  J.,  delivered  tbe  opinion  of  tbe 

The  plaintiff,  a  female,  took  the  east-bound 
train  of  tbe  defendant  Railroad  Company  at 
Meridian,  Uiss,,  00  tbe  evening  (about  dusk) 
of  April  23,  1887.  The  train  of  that  hour  waa 
what  is  known  as  tbe  limited  or  fast  train, 
which  makes  but  few  stops,  and  is  not  intend- 
ed for  local  travel.  The  railroad  furnishes  an- 
other train  which  makes  daily  trips  each  way, 
and  is  designed  to  meet  that  want,  and  stops  at 
every  station  on  tbe  road.  On  two  points  there 
is  a  palpable  confiict  in  the  teatimony.  Mra. 
Carmicbael  testified  that  she  desired  to  go  to 
Joneaboro,  Ala.,  and  that  ahe  applied  to  tbe 
ticket  agent  at  Meridian  for  a  ticket  to  Jonea- 
boro, and  that  he  refused  to  give  it  to  her.  tihe 
testified  further  that  the  baggage-master  re- 
fused to  give  her  a  check  for  her  baggage,  be- 
cause she  bad  no  tickeL  AecorJing  to  her 
tealimony,  the  train  did  not  stop  at  Jonesboro, 
but  carried  her  about  two  miles  further  east, 
to  a  slopping  place  for  day  trains,  near  Besie- 
mer,  and  there  put  ber  on.  Uer  husl>and  tes- 
tified that  he  was  at  Jonesboro  when  tbe  train 
passed  waiting  to  receive  ber.  and  that  the 
train  did  not  atop;  merely  slowed  up,  coming 
nearly  to  a  stop,  and  tbcn  moved  on.  She  had 
testified  that  when  the  ticket  agent  reFiiscdher 
a  ticket  to  go  on  that  train,  slie  saw  tbe  con- 
ductor, and  be  told  her  to  get  on  tbe  train,  and 
he  would  receive  her  fare,  and  put  her  off  at 
Jonesboro.  This  is  the  version  given  in  the 
plaintiff's  testimony. 

The  teplimocy  for  the  railroad,  it  believed, 
proves  that  plaintiff  made  no  mentioQ  of  Jones- 
boro as  her  destination,  but  that  in  all  she  said 
she  mentioned  Bessemer  as  tbe  place  at  which 
she  wished  to  be  put  off.    Defcndaat's  nit- 

ises  testified  that  the  train  stopped  to  taks 

watar  very  near  Jonesboro  station,  with  tbe 

coach  in  which  plaintiff  was  riding  almoat  op- 
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podle  the  depot,  and  that  It  remKlued  station- 
UT  to  take  on  water  about  IbrM  minutes. 
This  wu  sufficient  time  for  her  to  leave  the 
train,  If  It  be  believed.  It  mafi  also  Ustifled  bj 
defendant's  witnesses  that,  at  this  time,  water 
beiDc  scarce  in  Birmfngbam,  traina  were  or- 
dered lo  take  water  at  Jonesboro.  and  that  tbe 
fast  OT  limiicd  trains  were  included  in  this 
order.  The  testimony  waa  full  and  undisput- 
ed, however,  that  tbe  establi^bed  orders  aud 
reffulaliona  of  the  Railroad  Company  were  that 
passengers  should  not  be  received  on  or  al- 
lowed to  depart  from  tbe  trains  known  as 
'■fast"  or  "limiled,"  escept  at  tbe  more  import- 
ant stations  where  tboy  regularly  made  stops, 
and  that  neither  Jonesboro  nor  Bessemer  was 
one  of  the  stopping   placet  for  that  class  of 

We  think  the  inference  from  plalntifl's  testi- 
mony alone  is  irresistible  that  when  she  made 
application  at  Meridian  for  a  ticket  od  the  fast 
train  it  was  denied  her,  because  tbe  train  did 
not  atop  at  tbe  place  she  was^oing  to;  and  this 
wbetlier  she  applied  for  a  ticket  to  Jonesboro 
or  (o  Besisemcr.  She  therefore  traveled  on  a 
train  and  to  a  destinallon  in  violation  of  the  or- 
ders of  the  Railroad  Company,  with  knowl- 
edi<e  that  she  bad  been  refused  a  ticket  on  that 
account. 

It  is  contended  for  appellee  that  "there  _. 
no  evidence  to  aupport  tbe  charges  aaked  In 
relation  to  the  violation  of  the  rules  of  the 


Company  by  appellee  and  tbe  conductor. 
■riie  brief  then  refers  to  the  testimony  of  four 
of  the  railroad's  employSs,  to  the  effect  that, 


water  being  scarce  in  Birmingham  at  that  time, 
trains  were  ordered  to  take  water  at  Joneaboro; 
and,  to  tbe  testimony  of  the  three  that  wei 
the  train,  that  a  slop  of  three  minutes 
made  that  night  at  Jonesboro,  and  water  taken 
on.  The  brief  then  continues:  "For  this  rea- 
son alone,  If  for  no  other,  the  charges  in  rela- 
lion  to  tbe  violation  of  the  rules  of  U>e  Com- 
pany by  the  plaintiff  and  the  conductor  were 
properly  refused."  Tbe  meaning  of  this  argu- 
ment is  that  (here  was  no  testimony  to  supi>ort 
the  hypothesis  of  the  charges,  and  that,  being 
abstract,  they  were  properly  refused.  3  Brick. 
Dig.  p.  118,  glOfl,  rf«?. 

We  have  slated  the  tno  points  on  which  tbe 
testimony  of  tbe  oppOBini;  parties  to  this  suit 
Is  antagonized.  To  adopt  tbe  argument  noted 
above,  we  must  take  as  true  tbe  testimoay  of 
Mrs,  Carmichael.  that  when  she  applied  for  a 
ticket,  and  when  she  negotiated  with  tbe  co 
ductor  for  passage  without  a  ticket,  she  repi 
scnted  Jonesboro  as  her  place  of  destination, 
against  the  testimony  of  four  witnesses  that  she 
named  Beseomer  as  the  place  at  which  she  de- 
sired 10  get  off;  and  that  we  take  as  trvie  the 
testimony  of  three  of  those  four  witnesset  '  ' 
tbe  train  did  stop  at  Jonesboro  for  three 


we  tblnk  the  conclusion  irresistible,  from  tbe 
tfstimonv  of  Mrs.  Carmichael  herself,  that  sbe 
waa  refused  a  ticket,  because  tbe  train  was 
allowed  to  stop  at  the  place  of  ber  destination. 
This  was  sufficient  notice  to  her  that  an; 
agreement  the  conductor  mleht  make  to  put 
ber  oft  at  the  place  she  named  would  be  a  vio' 
latlon  of  tbe  rules  of  tbe  Company.  Conced- 
ing all  tbe  plaintiff  contends  for,— namely, 
SL.B.A. 


that  the  conductor  agreed  lo  put  ber  ofl  at 
Joneslwro.  and  failed  lo  do  It,  and  that  tbe 
dagman  was  rude  or  roueh  In  getting  ber  oB 
the  train  at  a  vei^  nnsiulAble  place,— is  th« 
corporation  liable  for  the  injury  or  indignity  f 
Counsel  have  produced  no  authority  which 
sustains  such  position.  "A  railway  conductor 
cannot  be  required  by  a  passenger  to  deviata 
from  bU  train  orders,  on  Ihe  latter'a  statement 
an  alleged   agreement  with   the  company 

nfiictlogtherewilh."  2  Wood,  Railway  Law, 

BBS. 
"But  I 
puhliabed 

U  not  entitled  to  damages  If  he  lakea  a 
train  which,  by  such  rules,  does  not  stop  at 
the  station  to  which  he  deaires  to  go."  Id. 
",  85«. 

"  Everyone  la  bound  lo  know  that  a  railway 
conductor  has  no  ^neral  power  to  run  bii 
train  except  in  conformity  to  the  scliedule." 
Lake  8hcr«  &  M.  8.  S.  Co.  v.  Piere»,  47  Mich. 
277;  Logan  v.  BannOat  d  St.  J.  R.  Co.  TT  Ma 
603,  18  Am.  &  Eng.  R.  R.  Caa.  141, 

"A  passenger  who  volunlaiily  rides  Id  % 
bsggsge-car  hy  permission  ol  tbe  conductor, 
but  against  Ihe  rules  of  the  rsilroad  conspicu- 
ously posted  in  that  car,  and  is  injund  in  con- 
sequence of  riding  Ibere,  cannot  recover  from 
the  railroad  company  on  account  of  its  negli- 

Snce."     PenniytBajua  B.   Co.  v.  Lavg(U>n,  M 
L  3- 


iglng  upon  tbem  to  accommodate  a  dngl* 

passenger.  It  is  the  duty  of  a  person  aboul  to 
take  passage  to  inquire  wbcu,  where  and  how 
he  can  bo  or  stop,  according  to  reguiationa, 
and  If  be  makes  a  mistake  which  is  not  in- 
duced by  the  agents  of  the  railroad  company, 
he  has  no  remedy."  PitWtvrgh,  C.  A  St.  L.  & 
Co.  V.  Hucam,  60  Ind.  141. 

"  It  is  not  competent,  we  think,  tor  the  con- 
ductor to  agree  witb  an  tndividiial  passenger 
to  carry  him  lo  a  given  place,  and  atop  at  that 

Elace  to  allow  htm  lo  leave  the  train,  and  tbu* 
ind  the  railroad  company,  unless  the  placa 
at  which  he  is  to  stop  is  a  regular  station  ou  the 
train  nblcb  he  is  conducting."  Ohio  A  M.  R. 
Co.  V.  Hatton,  60  Ind.  12. 

The  case  of  WeUi  v.  Alabama  &.  8.  R.  Co., 
87  Hiss.  24,  was  a  suit  by  a  passenger  agalnM 
a  railroad  company  for  not  putting  her  off  at 
tbe  station  sbe  desired  to  go  to.  Among  oibet 
things  tbe  court  said:  "Before  embarking,  aha 
applied  to  the  ticket  agent  to  purchase  a  ticket 
for  RusBell's,  and  was  refused.  Not  content 
with  one  refusal,  application  waa  made  the 
second  time,  and  was  again  refused.  Surely 
these  facts  afford  DO  support  to  tbe  theory  of  a 
apecial  contract.  On  the  contrary,  they  afford 
convincing  proof  that  there  was  no  such  con- 
tract, and,  further,  that  appellant,  as  a  reason- 
able beine,  was  thereby  warned  that  tbe  taking 
of  tbe  tr^n  for  Russeirs  would  be  at  ber  own 

Railroads  have  the  undoubted  power  to  pr«- 
scribe  rules  for  the  running  of  their  tralna. 
Tbey  not  only  have  the  power,  but  their  blu- 
est duty  demands  that  they  eierdae  it.  On 
Ibis  depend  tbe  safety  of  paasemters,  tbe  lafMy 
of  trains  and  the  preaervacion  of  vaat  proper^ 
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tntereat*.  Tbe  Immeuse  poncr  and  capacity 
of  railroads  for  evil  as  well  aa  for  good  reader 
It  of  Eupn.-me  importance  that  ref^ulaliong  be 
observed,  and  tbat  trains  run  strictly  on  scbed- 
ulB  lime,  and  according  to  schedule  require- 
meiils.  Tbe  horritjle  railroad  colliaionB  and 
diaaaten  wliich  fill  Uie  uews  columoa  are  a 
tremendous  naming  against  violation  or  dis 
regarrl  of  orders  by  employfis  having  charge  of 
tnuoa.  Conductors  of  raflroad  trains  are  but 
agents,  authorized,  and  only  autborizcd.  to  run 
their  trains  according  to  prescribed  rules;  aud, 
f(  it  were  necessary  to  the  decision  of  this  case, 
there  are  many  decisions  which  bold  that  per- 
•ODS  dealing  with  them  are  bound  to  tate 
notice,  or  inquire  and  inform  themselves  of  the 
extent  of  their  powers.  Such  is  the  Keneral 
rule  when  one  deals  with  an  a^ent  not  of  the 
class  called  "genera]  agenia,"  Cummin*  t. 
Btaumont,  68  Ala.  204;  Herring  v.  Skaggt,  fi 
Ala.  160. 

But  vencednotgottaat  farln  thtacase.  We 
feel  bound  to  hold  that  Mrs.  Carmichael  had 
notice  that  il  was  aealnst  the  regulations  of  the 
Railroad  Company  lor  that  train  to  stop,  either 
■t  joneaboro  or  Bessemer,  whichever  place  she 
named  as  ber  destinaiinn,  either  to  take  on  or 
pat  off  a  passenger.  So  she  was  not  only  not 
deceived  in  the  premises,  but  it  was  at  her  iu- 
itance  that  the  conductor  agreed  to  violate 
Olden,  and  to  stop  and  put  her  off  at  a  place  at 


t  allow  him  ti 


which  the  regulations 
stop  tor  such  purpose. 

It  needs  scarcely  be  said  that  when  one  deal- 
ing with  an  agent  knowlnglr  Induces  such 
agent  to  transcend  his  autbnrlty  he  can  main- 
tain no  action  against  the  principal  for  a  breach 
of  an  agreement  thus  entered  into  by  the  agent 
in  excess  of  his  authority.  The  principle  goes 
further.  When  one  deals  with  an  agent  in 
krown  excess  of  the  letter's  authority,  he  takes 
the  risk  of  ralificatioo  by  the  principal,  and 
cannot  even  maintain  an  action  against  the 
agent  for  a  breach  of  the  contract  so  made  in 
the  name  of  the  priocipal.  The  reason  is  that 
he  Is  not  in  such  caae  deceived  by  any  assumed 


Act.  and  Def.  2S8. 

Applying  the  principles  settled  above  to  the 
rulings  In  this  case,  we  hold  that  the  city  court 
erred  In  the  first,  third  and  fourth  paragraphs 
of  the  general  cliarge,  as  shown  in  the  bill  of 
exceptloDB. 

The  charge  asked  by  plainliS  was  improper 
under  the  lestimoov  in  this  case.  Of  tha 
charges  asked  by  defendant,  the  court  should 
have  given  the  first,  third,  sixth  and  tentb. 
CbBrges  2  and  T  were  properly  refused,  and 
charges  4  and  S  have  no  field  of  operation  un- 
der the  rules  we  have  declared, 

Beterud  qtuI  rtraandtd. 
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from  tlie  panel,  called  ■»  uj  tu-^,.^—^^  ^^^...-^  ^^ 
br-atanden  put  upon  the  panel  asweUaatoJuroim 
refrulsrljr  summoned;  and  suoh  Jurore  mar  be 
challenifed  after  ther  have  been  awom  but  betoro 
anrtUng  elw  la  done^  where  suab  practice  pre- 
vail* Id  tbe  ooea  of  the  resularlf  oinunoned 

S.  If  the  notice  not  to  aoll  lutozlcatlnc 

MqiuM  tiiMDBrwn  whohasahabltotdrlgkiiig- 
to  exoGSi,  provided  for  b;  Pub.  Stat.,  ohap.  lOO, 
^  at,  does  not  expnodf  state  tbat  tbe  peiwn  agu- 
bw  1[  boldi  suob  reJatlonahlp  to  llie  one  referred 
to(becelna»lai«qulredb;theStatute.torcDder 
a  llquoT  aeller  who  after  bavins  received  the 
notloe  fumlatied  llQuor  to  inch  person  Hable  for 
tbepracrlbed  penalties.  It  murt  be  shown  that  he 
nndeislood,  that  b,  knew  or  believed,  ttialauch 
relatloaship  existed. 
S>  To  naalnt  tbe  JniT  ^  dotermlnlng  the 
amount  to  be  awewed  ma  dn.»n»gw  for 
(umlslilnK  llquortoone  whohaaa  habit  of  drlnk- 
IDK  to  cxoeaa  oontrarr  to  the  provisions  of  Pub. 
etaL,  ohap.  100, 1  n,  Bvldenoe  nuv  be  admitted  of 
tbe  olmumitaDee*  attendiuB  SMih  rlolatloD  of  Uie 
ecatute  aom[Mltted  of,  and  of  fiia  oonaequenoee 
whbsh  In  witol*  or  In  part  resulted  from  suoh 
r  ••  Omt  affeoted  the  nlattona  be- 
an oompialnlDK  and  the  one  raoelv- 
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\  sietlon  to  roeover  dJuiAgm  tor 
dny  Uqnor  to  one  who  has  a  bablt  of 
drlnklnK  to  exoesi  to  warrant  ■  rtwover;  under 
oounta  covering  a  period  of  time  plaintiff  musi 
■how  a  aale  within  the  period  named,  tint  under 
counta  where  partloular  days  are  set  out  a  re- 
coverj  may  be  had  forlnJurieeBulfereij  bj  reason 
of  a  aale  on  an;  da;  not  used  as  a  basis  tor  m- 
oovery  under  another  count. 
8.  In  anota  koUod  there  ean  be  only  an* 
■Jlovrmnee  of  rtwuiKgno  for  one  sale,  and 
only  one  nle  allowed  for  under  any  oountj  and 
damaKee  can  only  be  allowed  for  permlttlnR  lol- 
terlniT  alMut  the  premises  where  liquors  are  lold 
tor  the  partloulai  oooaslona  proved  other  than 
thoae  when  salee  are  alletred  to  have  been  made. 
(Oclober  »,  ISBOJ 

EXCEPTIONS  by  defendant  to  ajudgment 
of  the  Buperior  Court  for  Hampshira 
County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  statutory  penalliea  for  fumishmg 
liquors  to  one  who  had  the  habit  of  drinking  to 
excess.     Suttaiaed. 

When  tbe  case  was  called  for  trial  two  of  the 
Jurors  who  had  been  sworn  to  try  the  case  were 
absent  and  the  court  directed  two  talesmen 
to  be  returned  to  take  their  places.  Thi«  was 
done  and  one  of  the  persons  returned  was 
Everett  0.  Stone.  Defendant  dealred  to  chal- 
lenge Stone  and  so  stat«l  to  his  counsel,  and 
the  latter  went  to  the  clerk's  desk  for  that 
purpose.  B^or«  he  reached  it  the  clerk  had 
commenced  to  awear  the  talesmen.  Counsel 
did  not  interrupt  bim,  but  as  soon  as  the  oath 
was  adiDiDisteied  and  before  anything  elsa  woi 
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dom  Mated  tbst  defeudaot  dialleDged  SIod& 
Tbe court  lefiued  toaHon  tliecliiUeiigeoii  the 
ground  Ibat  It  came  too  laic 

Plainiiff  w» adaughterof  Rnfus  W.  Sackett 
of  KorChamptoQ,  -vibo  died  December  6,  1889. 
On  February  26. 1889,  she  lerved  OD  defendaDt 
a  Dolice  of  whicli  the  following  is  a  copy: 

To  whom  it  majconceri): 

Notice  la  hereby  giTea  not  to  aell  any  In- 
toxicoling  liqaora  to  K.  W.  Sackett  of  this  dty 
after  this  date,  Feb.  S6ih,  1889. 

SlisiSacketL 

Plaintiff  offered  evidence  for  herself  and 
from  varioui  ncighbon  on  the  question  of 
damages. 

That  after  the  notice  waa  given  her  father  wai 
Und  and  sociable  when  wber;  but  vibeu  in- 
toxicated, 18  he  frequently  was,  he  was  dlSer- 
•nt  in  language,  was  cross  and  aboBive  to  her, 
and  told  ber  on  one  occasion  to  go  to  hell; 
another  he  told  her  he  would  shoot  ber,  aul 
other  occasions  came  into  the  room  when  the 

JUfotijI  had  company  and  she  could  not  lieep 
Im  out,  though  be  was  intoxicated;  that  on 
other  occasions  sbe  was  obliged  to  lake  care  of 
the  horse  wbeu  her  father  came  home  so  iutoil- 
cated  that  be  could  not  do  it;  that  once  he 
broke  the  door  down  on  coming  home  and  find- 
ing it  locked,  though  she  bad  left  the  key 
where  be  could  find  It,  herself  being  away  from 
bome,andoiher  evidence  of  a  similar  character. 
She  testified  that  bis  conduct  made  her  very 
nerrouB,  and  impaired  her  health.  All  this 
evidence  was  introduced  to  Increase  the 
damages  under  the  counts  in  her  declaration. 

The  Jury  returned  a    general    verdict   1 
pUintilfln  the  sum  of  fl,G8S.TS. 

The  case  further  appears  In  the  opinion. 

ifetir*.  WUUabi  G.  Ba^aett  and  John 
T.  E«a,tlnft,  for  defendant: 

Defendanrs  right  of  peremptory  challenge 
of  the  talesman  Stone  was  seasonably  exercised 
and  should  have  been  allowed. 

Pub.  But  chap.  170,  gg  83,  86. 

The  right  of  peremptory  challenge  Is  in  ad- 

.  ditioD   to  earlier  statutory   and   common-law 

rlgbla,  and  all  necessary  latitude  to  a  fair  and 

reasonably  deliberate  exercise  of  it  should  be 

Rev.  Btat  chap.  9S,  g  27;  Gen.  But.  chap. 
182,  g  81;  Laws  1863,  cbap.  8S;  Pub.  Stat. 
chap.  170,  §  86;  8lom  v.  ^ur,  11  Allen,  6b8; 

I  Thompson,  Trials,  g  91. 
Such  light  may  now  be  exercised  after  some- 
thing baa  been  done  relative  to  the  case,  i.  «., 
after  it  has  been  determined  by  examination 
that  a  perBon  called  sUnds  iodiSerent. 

Pub.  Blat.  chap.  170,  §S  33,  87;  Laws  1887, 
■  chap.  149;  1S69,  chap.  iSl;  1878,  chap.  817; 
187S,  chap.  107;  Pub.  Stat.  chap.  214,  %  6; 
Com.  V.  McEVianey,  111  Mbbs.  439;  Woodward 
V.  Dean,  113  Mass.  297;  8milh  v.  ICarU,  118 
Mass.  631. 

The  test  is.  whether  there  was  a  waiver  of 
the  right  to  challenge.  In  this  case  the  chal- 
lenge was  claimed  as  aoon  as  politeness  and  or- 
derly conduct  would  permit, 

HaUock  V.  Franklin  Oounty,  2  Met.  668;  Jeff- 
rie* T.  RiJtdall,  14  Mass.  205;  Damt  v.  AOen, 

II  Pick.  466;  Orrok  v.  CommonvieaUh  Int.  Co. 
SI  Pick,  456, 471;  Eetitt.O)iarUitt>vni,%Qn.j, 
SL.R.A. 


281;  Aw«mv.fiMd,811fe.ll!3;  TVUm  t.  ffm- 
baU.  62  Me.  600. 

The  notice  was  not  good.  It  did  not  convey 
to  defendant  in  clear  and  unmistakable  temM 
the  substance  of  the  requirements  of  ttke  Stal- 

Eenna^  t.  Baandan,  S  New  Eng.  ^ep.  SIS, 
14S  Mass.  9;  TaU  v.  Donomn,  S  New  Bug. 
Bep.  6SS,  143  Mass.  690;  Taglor  t.  CottoU^ 
New  Eng.  Rep.  122,  146  Mass.  96. 

The  evidence  to  enhance  damagea  beyoitd 
the  mioimum  limit  of  the  Statute  was  wrong- 
fully admitted  under  the  pleadings,  which  aet 
out  no  special  damsgea. 

BaldviiA  V.  Wettern  R.  Co.  i  Gray,  8SS; 
Warner  v.  Baton,  8  Gray,  $97;  Qorman  ▼. 
WheOer.  10  Gray,  863;  F^rker  ▼.  £«««,  11 
Grav,  364;  Ordteay  v.  CoUord.  14  Allen,  60; 
PierM  V.  Charter  Oak  L.  In*.  Oa.  138  Maas.  151, 
164. 

The  jury  ought  not  to  have  been  allowed  to 
find  damaifes  for  specific  insUncea  of  harm  to 
plHlntiS  growing  out  of  an  appetite  for  drink 
assumed  to  have  been  produced  and  fosteied 
in  her  father  by  his  loitering  in  particular  In- 
sUnces on  defendant's  premises,  whenlhedrink 
Immediately  causing  the  same  was  procured  at 
places  other  than  defendant's. 

Marble  v.  WoPeeifar,  4  Gray,  895;  Denj  r. 
PlinUr.US  Mass.  188;  Pratt  t.  WegmouiA,  8 
New  Eng.  Bep.  671.  147  Uasa  245;  Shuaart 
V.  Egan.  83  IlL  66;  BeArnidt  v.  Mitcliea.  84  BL 
186;  CaOewiy  v.  Laydon,  47  Iowa,  456;  Chat* 
V.  Kennitlan,  76  He.  209;  MeOt«  v.  McCann, 
69  Me.  78:  3  Greenl.  Ev.  §§  266,  268;  1  Suther- 
land, Dam.  p.  21. 

Mtun.  Bond  &  MajMn  and  C1uu-I«b  V. 
CUrk.  for  plaintiff: 

At  common  law  the  right  of  challenge  must 
be  exercised  Iwfore  tbe  juror  is  sworn. 

I  Thompson,  Trials,  p.  86,  g  91. 

The  right  to  challenge  peremptorily  In  crim- 
inal cases  must  be  exercised  Iiefore  toe  juror* 
are  examined  as  to  their  interest,  bias  and  opin- 
ed. V.  McEl/ianeg,  111  Mass,  489. 

The  challenge  of  ttie  talesman  should  be  gov- 
erned )3j  the  same  rule  which  prevails  In  <Mm.- 

Com.  v.  Ote,  6  Cusb.  174. 

'The  notice  served  upon  tbe  defeudant  was 

sufficient. 

Eemutdy  v.  Sounder*,  S  New  Eng.  Rep.  61S, 
143  Mass.  9;  Tate  v.  Dojwnan,  8  New  Eng. 
Bep.  686. 143  Haas.  690. 

There  is  nothing  In  the  Statute  which  ex- 
pressly requires  (he  relationship  of  the  party 
giving  the  notice  to  be  sUted  In  it. 

Tayhr  v.  (krroU,  6  New  Eng.  Bep.  122,  WIT 
Mass.  95. 

The  notice  was  properly  signed.  Sucb  ft 
_.gnature  would  be  sufflcient  under  tbe  Statute 
01  Frauds  or  under  the  Statute  of  Wills. 

Sanborn  v.    Flagler,  9  Allen,  474;    Salmon 

'all*  Mfg.  Co.  T.  Goddard,  65  U.  3.  14  How. 

16,  14  L.  ed.  493:  2  Greenl.  Ev.  §  674. 

Tbe  evidence  with  reference  to  tbe  damagea 

as  properly  admitted. 

Bee  Chedep  v.  Tomp*on,  187  Mass.  186; 
Meagher  v.  Briteoll,  09  Haas.  381;  FiUebrovn 
-   Hoar.  134  Mass.  680. 

If  a  tort  is  said  to  have  been  committed  on 
a  particular  day,  the  plaintiff  Is  not  confined 


lew; 
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In  bla  proof  to  the  dd^  laid,  but  ma;  supporl 
tb«  allegation  bj  proTing  tbkt  the  moDf;  was 
done  OD  another  day. 

Oonld,  PI.  g  65;  Beard,  Cfrfl  FL  810;  LittU 
T.  Blunt,  16  Pick.  869;  Pmry  t.  BBtoTord,  6 
Pick.  189;  Oom.  v.  DiOaru,  11  Qrav,  67;  Cam. 
¥.  BvTiu,  14  On;,  Bl;  Cim,  v.  Mahneg,  16 
Gray,  20. 

Held,  Oh.  J.,  delirered  the  oplnicai  of  the 

At  commoD  law  no  peremptory  challeuEe  to 
jarors  wai  allowed  Id  civil  actions,  aad  is 
criminal  cflsea,  where  sacb  chaliensea  were  al- 
lowed, the  right  of  challenge  must  be  exercised 
before  the  Juror  was  sworn.  Oiwd  v.  FMer. 
9  Eich.  473;  Stont  r.  Segur.  11  Allen,  668; 
Beg.Y.Fi^.iCaT.&F.m,  187;  Btg.y.Eey. 
B  Car.  &  K.  S71,  2  Den.  C.  C.  B46. 

The  Statute*  la  force  here  on  thfa  aut|ect 
When  the  present  case  was  tried  were  I'ub. 
But.,  chap.  170,  gg  88,  89,  and  chap.  314,  §g  6, 
6.  The  Drat  clause  of  chap.  170,  g  86.  te  as 
follows:  "In  all  cases,  civil  or  criminal,  either 
part;  shall,  before  the  trial  comroencea,  be  en- 
tilled  to  challenge  pereniptorlty  two  of  the 
Jurors  from  the  panel  calM  to  tiy  the  cause," 
etc  Similar  language  is  used  in  chap.  314, 
g  6,  with  reference  to  the  challenging  of  ju- 
rors, "when  (he  indictment  Ig  for  an  oSense 
punishable  with  death  or  Imprisonment  for 
life."  The  proviaioDS  of  statute  relating  to  re- 
turning Jurora  from  the  by-slanders  "to  com- 
?let«  the  panel,"are  found  inPub.  Stat.,  chap. 
TO,  §^  33,  84.  In  civil  causes,  except  in  the 
County  of  Buffolb,  the  flrat  twelve  Juron  on 
the  list  of  jurors  who  have  twen  summoned  to 
Attend  ate,  unless  excused,  sworn  and  Impan- 
eled SB  the  flrat  Jury,  and  the  neil  twelve  are 
Bworn  and  impaneled  as  the  second  Jury,  and 
the  jurora  are  not  sworn  In  each  case,  but  once 
for  all  causes  that  may  be  committed  to  tbem. 
In  criminal  cases  the  jurors  are  called,  sworn 
ftnd  impaneled  anew  for  the  trial  of  each  cose, 
"accordieg  lo  the  established  practice."  Pub. 
BtiU.  chnp.  170,  §§  36-^. 

In  criminal  cases,  according  to  the  ealat>- 
llshed  practice,  when  the  prisoner  Is  set  to 
the  bar  to  be  tried,  the  clerk  publicly  an- 
Dounces  to  him  that  he  has  (he  right  to  chal- 
lenffeaceriain  oumberof  jurors  without  cause, 
■no  that  he  must  exercise  this  right  after  Ibey 
are  called  and  before  they  are  sworn.  There 
is  no  similnr  announcement  in  the  trial  of  civil 
causes.  Civil  causes  are  often  tried  in  the  ab- 
sence of  the  partiee,  and  from  this  and  the  prac- 
tice of  swearing  the  Jurors  at  the  t>cginning  of 
the  session  to  give  a  true  verdict  in  all  causes 
that  may  be  committed  to  them  It  necessarily 
lesulied  tbat  in  any  particular  civil  action  the 
right  of  peremptory  challenge  might  be  eier 
cised  after  the  jurors  had  been  sworn,  and  by 
the  attorneys  of  the  parties  for  tbem.  When 
the  right  of  peremptory  challenge  was  flrat 
given  in  civil  causes  by  Stat.  1863,  S  »4,  the 
supreme  Judicial  court  was  authorized  to  pre- 
■crilie  by  general  rules  the  manner  io  which  it 
should  be  exercised  (see  Pub.  Slat.,  chap.  170, 
tJ  87);  but  no  rules  having  been  prescribed,  the 
practice  in  civil  causes  became  established  of 
permitting  peremptory  challenges  up  to  the 
tiiae  when  the  trial  commenced  oy  the  reading 
d  the  writ,  or  by  taking  some  action  which  In 
•  L.R.A. 


be  the  beginning  of  the  trial  In  crimlnU 
cases  the  practice  continued  of  requiring  uia 
prisoner  to  exercise  the  right  of  peremptorr 
challenge  before  the  Jurora  were  swom.  It 
was  considered  that  a  criminal  trial  commenced 
when  the  prisoner  was  set  to  the  bar  to  \»  tried, 
and  when,  having  pleaded  not  guilty,  the  ju- 
rora were  called,  and,  after  giving  blm  as  op- 
portunity tochallengethem,  were  anorn.  Tm 
right  of  a  court  to  reject  a  juror  for  cause,  evea 
alter  he  has  lieen  sworn,  if  the  attention  of  the 
court  is  then  for  the  flrat  time  called  to  the  ob- 
jection, ia  not  DOW  under  consideration.  The 
practice  as  we  have  staled  it  Is,  we  think,  well 
established  in  both  civil  and  criminal  cases  with 
reference  to  the  challenge  of  luron  who  have 
been  regularly  summoned.  With  reference  to 
the  peremptory  challenge  of  jurora  who  are  re- 
turned from  the  by-standers,  we  are  not  aware 
tbat  the  occaaiona  have  been  so  frequent  that 
the  practice  can  be  said  to  be  well  established. 
Such  a  juror  when  returned,  even  Id  a  civil 
cause,  is  swom  only  for  the  particular  cause, 
and  be  doee  not  become  one  of  the  panel  to  try 
the  cause  tuitil  he  has  been  accepted  as  a  juror 
by  the  court  Neither  party  to  the  present 
case  has  argued  that  there  is  no  right  whatever 
to  challenge  peremptorily  a  talesman,  and  as 
the  Statute  givea  the  right  "  to  chattenge  per- 
emptorily two  of  the  jurora  from  the  panel 
called  to  try  the  cause,"  we  think  that  the  right 
of  peremptory  challenge  extends  to  by-atanders 
put  upon  the  panel  as  well  as  to  the  jurors  reg- 
ularly summoned.  The  parties  have  nothing 
to  do  with  the  original  selection  of  jurors, 
whether  tbey  have  been  regularly  summoned, 
or  have  been  returned  from  the  by-standers, 
and  the  same  reasons  for  allowing  peremptory 
cbsUengee  to  a  party  exist  in  one  case  as  m  the 
other.  The  question  which  has  l^een  argued 
is  whether  a  party  in  a  civil  cause  can  chal- 
lenge peremptorily  a  talesman  after  be  has 
been  sworn  but  before  anything  else  was 
done."  This  question,  we  think,  must  be  de- 
cided by  anslogv,  and  we  are  of  opinion  tbat 
the  right  to  challenge  peremptorily  such  jurors 
OS  are  returned  from  the  bj-atanders  and  ac- 
cepted by  the  court  must  b«  the  same  as  the 
right  to  chslleDge  other  jurora  upon  the  same 
panel,  and  tbat  it  can  be  exercised  within  the 
same  limits.  According  to  the  practice  the 
defendant  had  the  right  to  challenge  peremp- 
torily any  one  of  the  regular  jurors  upon  the 
panel  at  the  time  he  attempted  to  chalieDge 
Stone,  who  was  returned  as  a  talesman;  and  as 
we  are  unable  to  mabe  any  distiuction  between 
the  Jurora  with  reference  to  the  risiit  of  chal- 
lenge, we  think  tbat  the  prrsidiug  justice  erred 
in  refusing  to  allow  the  challenge  of  Stone. 

The  form  of  the  notice  given  in  this  case 
does  not  differ  greatly  from  tbat  given  in  Tay- 
lor V.  Can-M,  140  Mass.  S3,  S  New  Eng.  Rep. 
\Zi.  It  Is  a  nice  question  whether  the  «gna- 
ture  in  that  case  Indicated  that  the  peisoa 
signing  it  was  a  son  of  the  person  named  In  the 
body  of  the  notice  more  distinctly  than  the 
signature  in  the  present  case  indicated  that  the 
person  signing  it  waa  a  daughter  of  the  person 
named  in  the  body  of  the  notice.  The  notice 
must  In  fact  be  given  by  a  person  who  holds 
,  such  a  relationship  to  the  person  who  has  the 
I  habit  of  drinking  lo  excess,  as  is  required  by 
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Pub.  Stat,,  chap.  100,  g  83,  and  If  the  notico 
does  not,  express!;'  stale  tbat  the  person  signing 
tbe  notice  holJs  any  such  relftlionship,  we 
think  that  it  must  be  shown  that  the  defend- 
ant understood,  that  Is  knew  or  believed,  tbat 
such  B  Telationship  eilsl«<l. 

la  Tate  v.  Donovan,  148  Mass.  090,  8  New 
Eng.  Bep.  686,  it  was  held  that  tbe  notice 
Dcca  not  state  that  the  person  concerDlng  whom 
the  notice  is  given  has  tbe  habit  of  drinking 

Sirituous  at  intoxicating  liquors  to  excess,  but 
at  tbe  per^n  to  whom  a  proper  notice  has 
been  given  is  put  upon  iuquir;  to  ast^erlain 
this  fact.  But  It  la  going  too  far  to  hold  tbat 
a  p<.rsoD  Is  put  on  bis  mquirj  by  any  notice 
that  may  be  given.  It  ts  only  when  a  person 
is  notified  In  accordance  with  the  Statute  tbat 
it  can  reasonably  be  held  that  he  is  put  upon 
inquiry.  The  Statute  fairly  implies  that  the 
person  ootiBed  must  have  notice  or  knowledge 
tbat  one  of  the  persona  named  In  tbe  Statute 
has  given  him  notice  in  pursuance  of  the  Stat- 
ute. A  reasonable  cause  to  believe  is  not  tbe 
same  tiling  as  actual  belief,  and  we  think  that 
it  must  M  ahown  tbat  Uie  peison  notified 
understood  in  some  manner  tnat  one  of  the 
persons  named  in  the  Statute  had  given  him 
the  notice  if  the  notice  itself  does  not  slate  this. 
In  the  present  case  the  Jury  found  that  the 
defendant  knew  tbat  tbe  person  signing  the 
notice  was  the  daughter  of  Rufus  W.  Sa^ett, 
and  this  would  render  the  exceptions  token  on 
this  part  of  tbe  case  immaterial. 
In  determining  tbe  questions  of  law  relating 


decisions  it  has  been  lntima(cd  that  this  is  a 
penal  action.  Taj/U^  r.  GarroU  and  Tat4  v, 
Donovan,  tupra. 

Except  In  the  case  of  an  employer,  the  Stat- 
ute does  not  require  tbat  tbe  person  giving  the 
notice,  In  order  to  maintain  an  action,  should 
have  been  injured  in  bis  person  or  property. 
Id  this  respect  section  2S  diQers  from  section 
21  of  the  same  chapter,  and  resembleB  section 
24.  See  ffOmveU  v.  O'Ltary,  145  Mass.  811, 
S  New  Eng.  Rep.  296.  The  husband,  wife, 
parent  or  child  who  may  maintain  the  action 
need  not  be  dependent  for  support  upon  tbe 
person  having  the  habit  of  drinking  to  excess, 
or  have  suffered  anything  which  by  tbe  com- 
mon law  is  considered  as  damagesL  Taj/lor  v. 
■Carivll,  gvpra. 

The  sum  to  be  recovered  for  each  violation 
of  the  Statute  cannot  be  less  than  $100  whether 
there  is  any  damage  or  not.  The  Statute, 
indeed,  says  tbat  the  sum  to  be  assessed,  with- 
in the  limits  prescribed,  is  to  be  assessed  as 
damages.  Tbii  must  be  taken  as  a  direction 
to  the  Jury  in  determining  the  amount,  but  the 
word  ''  damages  "  is  not  used  in  a  strictly  legbl 
■ense.  In  somewhat  similar  statutes  the  sum 
to  be  recovered  is  to  be  aasessed  "  with  reter- 
9L.B.A. 


ence  to  the  degree  of  culpability."  Pub.  SlaL 
chap.  S2,  g  17;  chap.  7S,  g  6^  chap.  112,  §§  213, 
318;  Sut.  1883,  chap.  3i3;  Slat.  1887.  chap. 
270.  §  8. 

Penalties  and  forfeitures  prescribed  by  stat- 
ute are  sometimes  not  for  deflnite  amounts,  but 
only  for  amounts  within  certain  limits,  and 
when  tbey  are  recoverable  by  an  action  of  tort 
tbe  amount  within  tbese  liniits  must  be  deter- 
mined by  the  jury;  and  often  the  statutes  lay 
down  no  rules  for  the  guidance  of  the  jury. 
See,  for  an  example,  Pub.  Stat.  chap.  80, 
§§66,  81;  chap.  317,  g  3. 

We  think  it  clear  tbat  this  la  essentially  m 
penal  action,  and  that  the  commoD-Uw  rules 
concerning  damages  cannot  be  in  all  respects 
applied  to  it,  and  Uiat  it  was  competent  for  the 
court,  if  it  savf  fit,  in  order  to  assist  tbe  Jury  in 
determining  tbe  amount  to  be  assessed  within 
tbe  limits  prescribed,  to  admit  evidence  of  the 
circumstances  attending  each  violation  of  the 
Statute  complained  of.  and  of  tbe  consequences 
which  in  whole  or  in  part  resulted  from  such 
violation,  so  far  aa  they  affected  tbe  relatiuna 
ttetween   tbe  plaintiff   and   her  father.     Cer- 


tainly we  are  unable  to  see  that  the  presiding 

(ustlce  in  tlie  present  case  violated  any  rule  of 
aw  in  any  of  his  rulings  upon  what  ia  caDed 


taken  to  tbe  form  of  the  different  counts  in  tha 
declaration.  The  instruction  "  that  in  order  to 
entitle  the  plaintiff  to  recover  it  was  not  neces- 
sary that  tbe  plaintiS  should  prove  that  tha 
sales  were  made  on  the  particular  days  set  out 
in  the  declaration;  that  in  order  to  recover 
under  tbe  counts  covering  a  period  of  time  Iht 
plaintiff  must  show  a  sale  within  the  period 
named;  but  that  under  tbe  counts  where  par- 
ticular days  were  set  out,  the  pIslntllT  might 
recover  for  injt:riea  which  she  suffered  by  rea- 
son of  a  sale  made  on  any  day  not  used  as  ft 
besis  for  recovery  under  any  other  count," — ii 
In  accordance  with  the  rule  adopted  in  the  trial 
of  criminal  cases.  So  question  Is  made  tbat 
all  tbe  acts  of  tbe  defendant  of  which  any  evi- 
dence was  introduced  were  done  within  twelvs 
months  after  the  notice  was  given.  The  in- 
struction tbat  "  there  must  be  only  one  allow- 
ance of  damages  for  one  sale,  and  only  one  aal« 
allowed  for  under  any  count,"  is  correct.  TiM 
instruction  tbat  "you  must  notice  that  under 
tbe  counts  for  loitering,  as  under  tbe  counts 
for  sales,  you  are  only  to  allow  damages  for 
a  particular  occasion — some  particular  occa- 
sion proved—  other  than  tbe  occasion  when 
sales  are  made."  is  in  accordance  with  the  de- 
cision in  Kenned]/  v.  Savnder;  143  Mass.  0,  3 
New  £og.  Rep.  012, 

For  the  reason  that  the  presiding  juatlca 
erred  in  not  allowing  tbe  challenge  U  BtODe, 
lAc  exeeptiont  are  tu4lained. 


D,gH,zedr,yGOOgIe 


Tksbitobt  or  WABsiNaTOM  f.  Aa  LiM. 
WASHINGTON  SUPREME  COURT. 


TBRRITORT  OV  WASHINGTON,  Btipt., 
AH  LIM,  Appl. 


1.  TlMla-ir-iumldng  power  t>f  the  IibxIb- 
■  iKtnre  c«jint>t  be  restrained  by  tbe 
MrartS  upon  oanslderaUUDi  of  iKtIlcy  or  aup- 
poBCd  natunl  equity. 

8.  A  Territorial  IiaglalAtur*  ha*  power 
to  prohibit  lodnl^nce  la  »  habit  vblch 
it  oooalden  dMrlmenMI  to  either  tbe  moral, 
meotal  or  pb;«h«J  weU-belns  ot  ooe  ol  tbe  oitl- 
■eiiB  of  th»  TeirltOTT,  to  aueta  an  eiteot  that  he 
!■  liable  to  beoome  k  burden  on  •oclet)',  where 
the  Orranlo  Aot  extends  Its  power  to  all  rl«htrul 
>ub]«ou  of  lenialatlon. 

S.  No  limit  caji  be  pl&eed  hy  the  cotuia 
on  the  dlaeretlon  of  the  Iieglfll«tare  as 
to  the  pamage  of  laws  upon  autijecu  which  an 
proper  for  legislative  enaotnient  and  oontroL 

4.  The  title  of  «.  penal  statnte  need  not 
declare  tlia  purpoM  tor  whloh  the  statute  was 

B.  A  claim  that »  rta-tiite  forbidding  the 
owe  of  oplnm  la  In  Tiolatton  of  tbe  In- 
nltenable  rights  to  life.  Ilbertr  and  pursuit 
of  hnpplnpn  la  Dotasufflolent  ground  for  hold- 

lUB  the  statute  volet. 

(Scoll  ami  StCl«t,  JJ.,  dlnenC.) 
(Febniarr  18,  UKl.1 

APPEAL  by  defcodant  from  a  Judgment  of 
tbe  District  Court  for  King  County  con- 
TJctlng  him  ol  &  violation  of  Uie  provisions  of 
a  statute  declariDg  the  amoklog  or  InbaliDg  of 
opium  U>  be  a  misdemeanor.     AJfirmtd. 

Tbe  fants  are  fally  stated  in  the  opinions. 

MtMri.  Hnmea  ft  Andrews,  for  appel- 
Unt: 

A  crime  la  k  trespass  upon  some  ri^ht,  public 
or  private.  A  vice  contiista  Id  sq  mordioate, 
antl  hence  immoral,  gratiU cation  of  one's  pas- 
.•ionsaud  desirea.  Tbe  primary  damage  la  to 
one's  self.  W ben  we  coulemplate  tbe  natnre 
of  a  vioe  we  are  not  consciaua  of  a  trespass 
upon  tbe  rights  of  otbers. 

Tiedeman,  Pol.  Powers,  g  88. 

It  caoDot  be  made  a  legal  wrong  for  one  to  be- 
come intoxicated  in  the  privacy  of  his  room. 

Ibid. 

The  right  of  every  man  lo  do  what  be  will 
wltb  bis  own,  not  inteifering  with  the  recip- 
rocal rigbla  of  others,  is  accepted  among  the 
fundamentals  of  our  law. 

Cooley,  Const.  Llm.  §  889;  Tiedeman,  Pol. 
Powers,  !a  08. 

Tbe  ioalieriable  right  lo  "liberty  and  pursuit 
of  bapplneaB"  is  violated  when  a  man  Is  pro- 
hibited from  doiug  what  doea  not  involve 
tiespaaaon  others. 

Tiedeman,  PoL  Powers,  p.  103, 

The  municipal  law  has  only  to  do  withtrea- 
pasMS.  It  cannot  be  called  into  play  In  order** 
save  ooe  from  the  evil  consequences  of  bis  ov 
vicea,  for  a  violation  of  a  right  by  theaction 
anotber  muat  exist  or  be  threatened  in  oiiUr 
Justify  iDterfeTence  by  taw. 

Id.  pp.  litO.  101. 
••L.R.A. 


Private  sobrtety  is  an  abeolute  duty,  which, 
whether  it  be  performed  or  not,  human  tri- 
bunals can  never  know;  and  therefore  they 
can  never  enforce  It  by  any  civil  sanction, 

1  Bl.  Com.  pp.  128,  124. 

If  a  man  chooses  to  degrade  himself  by  In- 
toxication in  tbe  privacy  of  his  owq  bome  or 
apartments,  he  commits  no  offense  against  tb« 
public,  and  is  cxmsequenlly  not  subject  to 
police  regulation. 

Tiedeman,  Pol.  Powers,  p.  803. 

Meitn,  Stratton  *  Fenton  for  respond- 


Dnnbar,  J.,  delirered   the  opinion  of  tb« 

The  defendant  was  indicted  at  the  Auf^at 
Term  of  the  District  Court  for  King  County 
for  tlie  crime  of  smoking  opium,  aa  follow*,  to 
wit  lomitiiDg  (he  formal  parts  of  tbe  Indict- 
ment): "The  said  Ab  Llm,  on  the  3Ttb  day  of 
September,  A.  D,  18SS,  in  the  County  of  King, 
in  the  district  aforesaid,  then  and  there  being, 
did  Uien  and  there,  willfully  and  unlawfully, 
amoke  opium,  by  then  and  Ihere  buniinK 
said  opium  and  Inhaling  the  fume*  thereof 
through  an  fDstrument  commonly  known  as  an 
'opium  pipe,'  contrary  to  tbe  form  of  tho 
Statute,"  etc.  To  this  indictment  tbe  defend- 
ant interposed  a  demurrer  specifying  several 
grounds,  but  the  one  relied  upon  by  defendant, 
and  tbe  one  to  be  considered  here,  is  that  the 
Statute  upon  which  the  Indictment  Is  based  la 
unconntitutional,  aa  tielDg  in  violation  of  the 
inalienable  riehta  lo  life,  liberty  aod  pursuit  of 
happiness,  and  that  it  involves  a  dcniivuiiuu  of 
liberty  and  property,  through  a  liitiilaiion  upon 
the  meauB  and  waya  of  enjuyuieul.  without 
due  process  of  law. 

'The  duty  of  passing  upon  tbe  constitution- 
ality of  a  law  should  be  appioacbeil  by 
the  court  with  tbe  uimost  cauiiou,  and  de- 
mands the  most  solemn,  thoughtful  and  pains- 
taking consideration;  and  In  view  of  the  con- 
sequences to  society  from  tbe  annulling  of 
laws  made  by  the  represents tlvea  of  the  people, 
and  presumed  to  have  been  enacted  in  responsa 
to  the  express  desire  of  tbe  people,  it  becomes 
the  gravest  question  with  which  courts  have  to 
deal;  and  we  believe  it  has  been  the  uniform 
conviction  of  the  courts  that  they  ought  not  to, 
and  cannot,  in  justice  to  a  co  ordinate  depart- 
ment of  tbe  state  government,  declare  a  law  to 
be  void  without  a  strong  and  earnest  convic- 
tion, devested  of  all  reasonable  doubt,  of  Its 
invEilidity.  Tbe  following  quotation  from  an 
oplnioQ  rendered  by  Chief  Juttite  Marshall  in 
the  case  of  FUteher  v.  ftci,  10  U.  8.  «  Crancb, 
87  [S  L.  ed.  133],  commends  itself  to  our  ap- 
proDation  aa  resting  upon  sound  principles  of 
propriety  and  ri^L  Bald  the  judge:  "  The 
question  whether  a  law  be  void  for  lU  repug- 
nancy to  tbe  Constitution  is  at  all  times  a  ques- 
tion of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  the  a^mative  In  a 
doubtful  case.  The  court,  when  impelled  by 
a  duty  to  render  such  a  judgment,  would  be 
anwortb7  of  Us  station  could  U  be  luuatndtul 
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ot  the  Bolemo  obligfttlons  nhlch  that  slatluu 
Imposes.  But  ft  Is  not  oa  slight  Implication 
tna  vague  conjecture  that  the  Legislature  is  to 
be  pronounced  to  have  transceDiled  Its  powen, 
•na  Its  Acis  lo  be  considered  as  void." 

Tbe  Organic  Act  exteuds  the  power  of  the 
TerritorUTliegielature  to  all  rightful  subtects  ot 
legislation;  and,  nben  once  we  concede  the 
rightfulness  of  the  subject,  the  ezteot  and 
character  of  the  legislation  on  that  subject 
cannot  be  called  in  question  by  the  court.  It 
bas  a  right  to  take  a  comprehensive  view  in  de- 
termining tbe  Dccessit;  of  tbe  law,  and  the 
character  of  the  purpose  to  be  accomplished 
by  it.  This  U  tbe  especial  function  of  the 
Le^Ieture,  and.  In  tJ)e  iaveetigatnou  of  legis- 
lative power,  courts  have  nothing  to  do  with 
questions  of  policy  or  expediency;  for,  as  a 
learned  author  saji;  "The  Coastitntion  has 
created  the  legislative  and  tbe  Judicial  depart- 
meats, — the  one  lo  make  the  law,  tbe  other  to 
eonstiue  and  adminisler  iL  It  may  be  mis- 
cbievous  In  ita  effects,  burdensome  upon  the 
people,  conflict  with  our  conceptious  of  natural 
right,  abstract  Justice  or  pure  morality,  and  of 
doubtful  prupnely,  in  numerous  respects,  and 
jet  we  would  not  he  Justifled  to  hold  that  it 
was  not  wilbin  the  scope  of  legislative  author- 
ity for  such  reason;  and,  ss  has  been  well  said 
by  Hr.  Coolev  in  his  work  on  Constitutional 
LtmiCatioQS,  it  must  be  evident  to  anyone  that 
tbe  power  to  declare  a  legislative  enactment 
Toid  is  one  which  tbe  Judge,  conscious  of  the 
fallibility  of  human  Judgment,  will  shrinii 
from  exercising  in  any  case  where  be  can  con- 
•cientioQslv,  and  with  due  regard  to  duty  and 
official  oalD,  decline  the  responsibililT.  Pag« 
IBS. 

"The  legii'lative  and  judicial  are  co-ordinate 
departments  of  tbe  government,  of  equal  dig- 
nity. Each  is  alike  supreaie  in  the  exercise  of 
Its  proper  functions,  and  eaonot,  directly  or 
Indirecily,  while  acting  within  tbe  limit  of  ita 


Kfisumptioo  by  that  other  power  which  by  the 
Constitution  is  not  conferred  upon  it.  Of 
course,  we  do  not  pretend  to  argue  that  it  is  a 
responsibility  which  can  at  all  times  be  obvi- 
ated or  avoided;  but  we  Insist  that  it  must  al- 
ways be  done  witb  great  caution  and  drcum- 
speclion.  Indeed,  so  weighty  have  the  courts 
felt  this  responsibility  that  maoy  courts  have 
adopted  a  rule  that  tbey  will  not  decide  a  legis- 
lative Act  lo  be  unconstitutional  by  a  majotity 
of  a  bore  quorum  of  the  Judges  only.  Many 
courts  have  held  that,  before  it  can  be  pro- 
nounced un constitutional,  some  particular  pro- 
hibition must  be  pointed  out. 

In  the  case  of  BerOioi/  v.  (yFeilly.  7<  N.  T. 
Cll,  Jvttiee  Andrews.  In  rendering  the  opinion 
of  the  court,  Ba3'a;  "The  question  whelher 
the  Act  under  consideration  is  a  valid  exercise 
of  legislative  power  Is  to  be  determined  solely 
by  reference  to  constitutional  . .  .  prohlbitious. 
The  legislative  power  has  no  other  limitstion. 
If  an  Act  can  stand  when  brought  lo  tbe  test  of 
the  Constitution,  the  question  of  Its  validity  is 
at  an  end ;  and  neither  the  executive  nor  Judi- 
cial department  of  tbe  government  can  refuse 
to  recognize  or  enforce  It.  Tbe  theory  that 
laws  may  be  declared  void  wben  deemed  to  be 
Opposed  to  natural  Justice  and  equity,  although 
9  L.  R.  A. 


they  do  not  violate  any  constltutlnnat  provision, 
bas  some  support  in  the  dicta  of  learned  judgea, 
but  has  not  been  approved,  so  far  as  we  know, 
b^  anv  aulhoritative  adjudication,  and  il  repu- 
diBlea  by  numerous  autboritiea  .  .  .  Nolawcaa 
be  pronounced  invalid  for  the  reason,  dmply, 
that  it  violates  our  notions  of  Justice,  is  opprea- 
sivd  and  unfair  In  Its  operation,  or  l>ecBuse.  in 
tbe  opinion  of  some  or  all  of  tbe  citizens  of  tb« 
State,  It  is  not  Justified  by  public  necessity,  or 
designed  to  promote  the  public  welfare."  Tha  ' 
remedy  for  unjust  or  unwise  legislation,  not 
obnozloiu  to  constitutional  objections,  la  to  Iw 
found  In  a  chann  by  tbe  people  of  tbeir  repre- 
sentatives according  to  the  methods  provided 
by  tbe  Constitution.  Again,  In  Peo^  v.  Wtit, 
IW  N.  T.  288,  8  Cent,  Hep.  758,  tbe  court 
says:  "The  power  of  the  Legislature  10  defln» 
and  declare  public  ofTeoses  Is  unlimited,  except 
in  so  far  as  it  Is  reetrained  by  constitutional 
provisions  and  guarenliea.  A  legislative  Act 
IS  presumptively  valid;  and  whoever  questiona 
Its  validity  must  be  able  to  point  to  some  limi- 
tation or  restriction,  or  to  some  guaranty  in  tbft 
Constitution  of  the  Btate,  or  the  United  Steles, 
which  It  violates,  before  its.  operation  can  be 
stayed  or  the  court  be  called  upon  to  pronounc« 
it  void  .  .  .  The  unnecessary  multiplication  of 
mere  statutory  offenses  is  undoubtedly  an  evil, 
and  the  general  interests  are  best  promoted  by 
allowing  tbe  largest  practicable  lltjerty  of  indi- 
vidual action;  but,  nevertheless,  tbe  justice  and 
wisdom  of  penal  legislation,  and  ita  extent, 
within  constitutional  limits.  Is  a  matter  resting 
in  the  judgment  of  the  legislative  branch  of 
the  government,  with  which  courts  cannot  tn- 

Whether  ornot  the  main  current  of  decision* 
Sows  In  the  exact  direction  taken  by  tbe  court 
In  tbe  New  York  oases,  we  are  satiafied  that 
the  doctrine  Is  well  established  that  the  power 
of  tbe  Legislature  cannot  be  reslralned  by  lb» 
courts  upon  considerations  of  policy  or  sup- 
posed natural  equity.  Were  this  power,  how- 
ever, given  to  the  ;couna,  tbe  law,  instead  of 
being  administered  and  decided  upon  unifonn 
principles,  would  be  decided  according  to  th« 
particular  bent  or  Inclination  of  micd  of  tlM , 
ruliog  judge.  What  would  appeal  lo  one  ' 
Judge  as  natural  equity  would  not  be  so  re- 
ceived by  another;  and  tbe  diSerent  views  ot 
what  constitutes  a  natural  equity  would  only 
be  etiualedin  number  by  tbe  numi>er of  Judge* 
on  the  bench,  each  Judge  following  bis  owa 
ideas  of  abstract  right,  not  limited  to  any  well- 
defined  path  of  iovesligation,  but  controlled 
and  impelled  only  by  his  personal  ideas  ot 
what  ought  or  ought  not  to  be  allowed  in  a 
particular  case. — pointed  In  no  deflnlt«  direo- 
tion.  but  drifting  aimlessly,  like  mariner*  at 
aea  under  a  clouded  sky,  with  neither  compasft 
nor  log.  "Of  late  years,  it  bas  been  much  tb» 
fashion,"  says  Jvdge  Bell  in  Com.  v.  W  Wil- 
Uami,  11  Pa.  61,  70,  "to  Impeach  the  action  o( 
tbe  legislative  bodies  as  unconstitutional  when 


Davi*  V.  SiaUi.  8  Lea.  8T8,  "whether 
a  statute  is  'contrary  to  the  genius  of  a  free 
people,'  is  a  question  tor  tbe  Xegislalure,  and 
not  tbe  Judge.  It  cannot  be  annulled  upon 
supposed  natural  equity,  the  inherent  rights  of 
freemen  or  any  general  and  vague  inlerpreia- 


1890. 
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tlon  of  w.  proTliilon  of  tbe  Coustilutlon  beyond 
lUplaln  *nd  obvioui  Import." 

Tbe  ]udiciu7  could  not  set  aalde  a  law,  free 
from  conflict  witb  tbe  ConstitulloD,  because  it 
seemed  unjust  It  could  only  iuterfere  by 
overetepping  the  limita  of  ila  iphere,  by  ap- 
propriating to  Itself  a  power  bevona  its 
province,  and  by  settiag  sn  ezample  wbicb 
oilier  organs  of  the  govemtnent  might  QOt  be 
slow  to  follow.  It  IS  its  peculiar  duly  to  keep 
the  first  liueg  of  the  ConstitutioD  clear,  sod  not 
to  stretch  its  power  In  order  to  correct  legi.slii 
tive  or  executive  abuses.  Every  branch  of  the 
governmeiit.  the  Judicial  iucluaed,  does  Injus- 
tice for  which  there  Is  no  remedy,  because 
everythiog  human  is  imperfect.  The  legisla- 
tive power  "may  be  uowisely  exercised  or 
abused,  yet  It  Is  s  power  intrusted  b;;  tbe  Con 
«titutioD  to  the  Legislature,  which,  while  exer- 
cised within  tbe  scope  of  the  grant.  Is  subject 
alone  to  their  discretion;  with  which  tbe  judi- 
cial tribunals  have  no  righi  to  interfere  bo- 
),  in  their  judgment,  the  action  of  the  Leg- 


wbich  the  law  in  question  is  in  conflict,  but  it 
is  coQtended  by  the  defense  that  the  right  of 
liberty  and  pursuit  of  happiness  is  violated  by 
tbe  prohibilion  of  any  act  which  doea  not  in- 
volve direct  and  Immediate  injurv  to  another. 
Counsel  for  appellant  says  In  bis  brief  that  the 
parent  may  be  compelled  to  send  the  child  to 
school  BO  many  months  in  the  veari  tbe  Btale 
may  prescribe  bia  studies,  and  may  tax  the 
people  to  the  verge  of  bankruptcy  to  mould 
the  iDFant'smiiidto  tbeir  liking;  but  tb is  right, 
he  nrges,  li  on  the  ground  that  the  child  Is  the 
ward  of  the  Btate,  and  that  sucb  jurisdiction 
ceases  when  It  becomes  of  age.  It  is  difflciilt 
to  see  how  tbe  question  of  inalienable  rljihts 
cao  be  afTected  by  age,  when  the  law  prescribes 
the  age  at  which  the  ward  arrives  at  his  ma- 
jority, and  tbe  lime  at  which  tbe  Inalienable 
riglita  atiach,  Doubtlesa  tbe  true  theory  on 
Vblch  compulsory  education  la  sustained 
la  that  the  Biate  has  an  interest  In  the  iniel- 
lectual  condition  of  each  of  its  citizens,  recog- 
ni^og  the  fact  that  society  Is  but  an  aggte«(a- 
tion  of  individuals,  and  ttiat  the  moral  or  in- 
tellectual plane  of  society  is  elevated  or  de- 
eraded  In  proportion  to  the  plane  occupied  by 
tts  Individual  members,  and  that  the  education 
Is  not  compelled  for  tbe  benefit  of  the  child 
during  Its  miuority,  or  for  Itsexcluslve  bencflt 
after  lU  majority.  The  Btate  has  an  undis- 
puted right  to,  and  does,  provide  gymnasium 
Mlachmenta  to  its  schools,  and  prescribes  cal- 
Isthenlc  exercises  for  ibe  muscular  develop- 
ment of  school  children.  Tbe  object  to  be 
attained  Is  not  for  Ihe  exclusive  benefit  of  the 
child.  The  Stale  has  an  interest  in  tbe  health 
of  tts  dlisens,  and  has  a  right  to  see  to  it  that 
its  citizens  are  self-supporiing.  It  is  burdened 
with  taxation  to  build  and  malotain  jslls  and 
penlteniiaiiesfor  the  safe-keeping  of  ilscriml- 
Dftla,  and  to  protect  Its  law-abiding  subjects 
from  their  ravages.  It  Is  taxed  to  maintain  in- 
aane  asylums  for  tbe  aafe-keepinf;  and  care  of 
those  who  become  insane  through  vicious  hab- 
its or  otherwise.  It  is  compellMl  to  maintain 
bospltals  for  its  sick,  and  poor-houses  for  the 


indigent  and  helpless;  and  surely  It  ought  to 
have  no  small  interest  to,  and  no  small  contrid 
over,  the  moral,  menial  and  physical  condition 
of  its  citizens.  If  tbe  Stnte  coDcludes  that  a 
given  habit  is  delrimental  lo  either  tbe  mivral, 
mental  or  physical  well-beinic  of  one  of  Its  cit- 
izens, to  such  an  extent  Ibat  it  is  liable  to  In- 
come a  burden  upon  society,  It  has  an  undoubt- 
ed right  to  reatruin  the  cllizen  from  Ihe  com- 
mission of  that  act;  and  fair  and  equltabls 
conslderalion  of  the  rights  of  other  dtizeni 
makes  it  not  only  lis  right,  but  its  duty,  to  ro- 
strain  him.  If  a  man  willfully  cuts  oS  hit 
hand,  or  maims  himself  in  such  a  way  that  be 
is  liable  to  become  a  public  charge,  noone  will 
doubt  tbe  right  of  the  Slate  lo  punish  him;  and 
if  he  smokes  opium,  thereby  destroying  bia 
lulellect,  and  shattering  bis  nerves,  it  isdilS- 
cult  10  see  why  a  limitation  of  power  should  tw 
imposed  upon  llie  Stale  In  such  a  case.  But  it 
is  urged  by  the  defense  that  a  moderate  use  of 
opium,  or  tbiit  the  moderate  use  of  an  opiuia 
pipe,  is  not  deleteriooB,  and  consequently  can- 
not be  prohibited.  We  answer  that  this  is  a 
question  of  fact,  which  can  only  be  Inquired 


of  general  Information  that  it  is  an  Insidious  , 
and  dangerous  vice,  a  loathsome,  disgusting 
and  degrading  habit,  that  is  becoming  danger^ 
ously  common  with  tbe  youth  of  tbe  country, 
and  that  ila  usual  concomitants  are  imbecility, 
pauperism  and  crime.  It  has  been  regarded  as 
a  proper  subject  of  iegislution  in  every  western 
State;  and  it  is  admitted  by  counsel  in  defense, 
in  the  argument  Of  this  case,  that  tbe  Btatut* 
in  relation  to  the  suppression  of  joints  kept  for 
the  purpose  of  smoking  opium  was  constitu- 
tional and  right. 

Granted  that  this  Is  a  proper  subiect  tor  1^ 
Islatlve  enactment  and  control,  HO  Uinlt  CSD  b* 
placed  on  the  legislative  discretion.  It  ft  for 
the  Legialature  to  place  on  foot  tbe  Inquiry  ai 
to  just  in  what  degree  the  use  is  Injurious,  to 
collate  all  the  information,  and  to  make  all  tha 
needful  and  necessary  calculations.  These  ara 
questioDS  of  fact,  with  which  the  court  cannot 
d^  The  const! tutionality  of  laws  is  not  thus 
to  be  determined. 

Some  criticism  has  been  made  OD  the  fact 
that  the  Statute  did  not  declare  In  its  title  tha 
purpose  for  which  It  was  enacted.  This  is  not 
necessary  for  the  vslidlly  of  a  penal  statute, 
and  does  not  aSect  the  const  11  utionatity  of  its 
provisions.  FtopU  v.  Weil,  106  N.  T.  298,  S 
Cent.  Rep.  758. 

It  is  common  to  indulge  In  a  great  deal  of 
loose  tslk  about  natural  rights  and  liberties,  as 
If  these  were  terms  of  well  defined  and  ud- 
changeable  meaning.  There  is  no  sucb  thing 
as  an  absolute  or  unqualiSed  right  or  liberty 
guaranteed  to  any  member  of  society.  !Hatu< 
ral  rights  and  liberties  of  a  subject  are  relativs 
eipressloDs,  and  have  relative  or  cbanguabla 
meanings.  What  would  be  a  tight  of  libeitr 
In  one  state  of  society  would  be  an  undue  li- 
cense in  another.  The  natural  rights  of  the 
subject,  or  his  rightful  exercise  of  liberiy  in 
the  pursuit  of  happinesa,  depends  largely  upon 
tbe  amount  of  protection  which  be  receives 
from  the  ^verament.  Qovemmenls,  in  their 
earlier  existence,  afforded  but  litUe  protection 
te  their  subjects.     Consequently  the  subject 
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Lad  a  right  to  paisue  hto  happinesa  vkhout 
mucb  regard  to  the  rights  of  the  govemmeDt. 
The  reciprocal  relatlonE  nere  not  large.  He 
yielded  up  but  little,  and  received  but  little. 
If  he  n'as  strong  enough  to  buffet  eucceasfull; 
vitb  the  world,  all  well  and  good.  If  cot,  he 
must  live  on  the  chariij  of  iudividuals,  or  die, 
neglected,  on  the  highnaj.  But  no^  all  civ- 
lli^  goveruments  make  provlsioos  for  their 
nnfortuDalea,  and  progress  In  this  direction 
baa  been  wonderful  even  since  noted  sages  like 
BInckBlone  lectured  upon  theinaliecRble  Hchls 
of  man.  Not  only  Is  the  protection  of  indiviil- 
ual  property  becoming  more  Focure,  but  the 
Ticious  are  restrained  aod  controlled,  and  tbi 
Indigent  and  unfortunate  are  maintained,  at 
the  expense  of  the  government,  In  com  tort  and 
deceocj;  and  the  natural  liberties  and  rights  of 
the  subject  muat  yield  up  Bomcthing  to  each 
one  of  these  burdens  which  advancing  civiliza- 
tion u  Imposing  upon  the  Slate.  It  la  not  an 
encroach tneut  upon  the  time-honored  rii^bts  of 
the  individual,  but  It  Is  simply  an  ailju'^lment 
of  the  relative  rights  and  reapoosibilitios  inci- 
dent lo  the  changing  condition  of  aoclety. 

Our  concluaion  is  that  the  law  in  question 
Involves  no  Inalienable  righ|s.  It  may  be  rad- 
ical, iniudicioua  and  wrong:  hut  as  we  hnve 
before  indicated,  these  are  questions  solely  for 
legislative  inTestigation  and  discretion,  and,  as 
has  been  said  by  Judg»  Story:  "Judges  should 
regard  it  as  their  duly  lo  interpret  laws,  and 
■  not  to  wander  off  into  speculations  upon  their 
ptiiicy." 

The  rudqment  cfOt*  enurt  beloa  u  aj/irmed. 

Anders,  Ch.  J.,  and  Hoyt,  J.,  concur. 

Scott,  J.,  dissenting: 

T  cannot  agree  with  the  decision  rendered  fn 
this  cane.  That  part  of  the  Act  upon  which 
the  iDdiciment  is  founded  is,  in  my  opinion, 
void.  It  is  as  follows:  "Any  peiaon  or  per- 
sons who  shall  amokeorjnbale  opium  .  .  .  snail 
be  deemed  guilty  of  a  misdemeanor,"  etc.  Sesa. 
Laws  1883,  p.  80. 

It  is  amendatory  of  section  2073  of  chapter 
149  of  the  Code  of  1881.     The  chapter  Is  enll- 


keeping  of  resorts  for  the  smoking  of  opium, 
and  to  this  extent  was  a  legitimate  exercise  of 
police  powers.  The  purpose  for  which  the 
amendment  was  adopted  is  not  declared  either 
tn  the  entitling,  or  in  the  body  of  the  Act,  and 
cannot  easily  be  arrived  at.  The  acts  prohib- 
iled  therein  have  no  reference  lo  the  keeping 
of  a  resort.  The  only  other  legislation  we 
bave  found  upon  this  subject  is  contained  In 
the  Act  approved  November  6,  1877,  which 
ameads  section  IS  of  an  Act  approved  Novem- 
ber 13,  1875,  entitled  "An  Act  DeSning  Kui- 
sances  and  Securing  Remedies."  The  cnapter 
In  (he  Code  does  not  refer  in  anv  way  to  this 
Act.  All  these  laws  were  passed  by  our  vari- 
ous Legislatures  while  we  were  under  a  terri- 
torial form  of  government 

The  oSente  charged  In  this  case  cannot  be 
held  to  be  a  nuisance,  for  it  relates  purely  to 
the  private  action  or  conduct  of  the  individual, 
and  must  not  be  confounded  with  those  acts 
which  directly  affect  the  public.  It  ia  thought 
that  the  Act  in  question  Is  »ui  i/tnerii;  that 
there  la  none  other  of  a  similar  nature  in  force 
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in  this  country,  or  one  that  has  ever  been  bqB' 
talned  by  the  conrta  since  we  became  an  inde- 
pendent nation,  although  there  ma;  be  an  oc- 
casional instance  somewhat  cloaelv  allied  to  it. 
Legislation ,  however,  has  ordinarily  been  coa- 
flned  lo  those  cases  where  tJie  act  of  the  perGiin 
dlieclly  and  clearly  affected  Ihe  public  ia 
some  manner.  But  here  a  single  Inhalation  of 
opium,  even  by  a  person  in  the  seclusion  of  bia 
own  house,  away  from  the  sight,  and  without 
the  knowledge,  of  any  other  person,  conpli- 
tutes  a  criminal  oSensc  under  this  Statute;  nnd 
this  regardless  of  the  actual  effect  of  the  partic- 
ular act  upon  the  individual,  whether  beoe- 
ficial  or  injurious.  It  is  urged  that  there  could 
be  no  conviction  in  such  a  case,  for  the  want 
of  proof.  But  the  difficulty  or  imposslbiliiv 
of  conviction  could  not  affect  the  ciiminalily 
of  the  act;  also,  the  evidence  might  somelimi's 
be  furnished  by  the  admission  or  confession  of 
the  guilty  party,  if  in  no  other  way.  It  is  sil- 
milted  that  tbis  law  can  only  he  sustained  up- 
on some  one  or  more  of  the  following  grounds, 
viz.;  that  smoking  or  inhaling  opium  Injuria 
the  health  of  the  individual,  and  in  this  way 
weakens  the  State;  Iliat  it  lends  lo  the  incres«a 
of  pauperism;  that  it  destroys  the  moral  icnii- 
ment,  and  leads  to  the  cotomis^iou  of  criniL'. 
In  other  words,  that  it  has  an  injurious  e^M.'t 
upon  the  individual,  and  consequently  results 
indirectly  in  an  injury  to  the  commnnilv. 
And  It  is  claimed  that  we  must  presume  Ihnt 
the  Legislature  had  some  one  or  more  of  th(-<« 
objects  in  view  In  enacting  the  law,  although 
there  Is  nothing  upon  the  face  of  the  Act  to 
indicate  the  legislalii-e  intention.  This  Is  going 
to  a  very  great  and  dangerous  extent  losuatuia 
legislation  in   this  most  important  branch  of 

In  the  case  of  PeopU  v.  Wat,  106  N.  T.  21^3, 
8  Cent.  Rep.  TS3,  in  rendering  lis  opinion,  ilie 
court  said:  "It  is  not  necessary  to  the  validiiy 
of  a  penal  statute  that  the  Legislature  should 
declare  on  the  face  of  the  Statute  the  policy  or 
purpose  for  which  it  was  enacted."  The  sib'c- 
ment  was  apparently  not  necessarv  In  tbe  de- 
cision of  that  case;  and  it  Is  a  noticeable  fact, 
in  this  connection,  that  in  all  the  cases  cited 
the  purpose  of  the  Acts  were  declared  either  in 
the  entitling  or  In  the  body  thereof,  and  were 
placed  upon  some  one  of  the  grounda  mca- 
tioned,  as  affecting  the  health  or  safety  of  the 
public.  The  Act  in  question,  in  iVpfe  v.  Wett, 
was  entitled  "An  Act  to  Prevent  Deception  in 
the  Sale  of  Dairy  Products,  and  to  Preserve 
the  Public  Health." 

In  the  case  of  Berthalf  v.  (TBeiUy,  7*  N.  T. 
009,  which  involved  the  validity  of  an  Act  mak- 
In)!  the  owner  of  real  estate,  whereon  he  per- 
mitted intoxicating  liquors  to  be  sold,  liable  to 
damaees  for  injuries  resulting  to  Individuals 
drinking  It,  the  Act  declared  Its  purposes  to  be 
"the  suppression  of  intemperance,  pauperi'^m 
and  crime."  In  SlaaghUr-HovM  Caam,  88  U. 
S.  IS  Wall.  86  [21  L!  ed.  891],  Involving  an 
Act  graoting  to  a  corporation  the  exclusira 
right  to  maintain  slaughter-bouses  within  Ilia 
limits  of  a  certain  prescribed  district,  and  pro- 
hibiting all  other  persons  from  building,  keep- 
ing or  having  such  houses  therein,  the  .\ct 
was  entitled  "An  Act  to  Protect  the  Public 
Health,"  There  may  be  no  good  reason  for 
requiring  the  purpose  of  the  law  to  be  staled 
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opon  Ita  face  Id  fhOH  cases  wherein  tbe  in- 

Sorioua  effect  of  tbe  Act  prolifbited  thereby  Ib 
lemonstrated  b;  tbe  Act  itself,  like  Ibe  cuttinK 
off  of  the  hand;  bat  there  is .%  substantial  dif 
ference  between  sucb  a  case  and  tbose  cases 
-wherein  the  result  of  tbe  Act,  aa  to  ila  being 
harmful,  is  doubtful  or  not  apparent,  and  per- 
haps, occasioDolty,  having  an  opposite  effect 
In  tbe  same  or  different  iadiTiituals.  In  sucb 
cases,  at  least,  the  object  or  purpose  should  be 
expressed.  la  all  the  esses  above  cited,  the 
prohibired  act  directly  alTected  and  concerned 
the  public,  not  simply  tbrougb  any  primary 
effect  upon  the  particular  perpon,  and  they  there- 
fore do  rfitnpplywilhniucli  force  to  tbe  present 
case.  Section  1924  ot  the  Organic  Act  would 
■ecm  to  require  that  the  object  of  the  law 
abould  have  been  more  fully  e:cprcs^ed  in  the 
title,  allhough  it  may  be  dDiiblful  as  to  whelber 
it  is  within  the  reason  there  given.  The  ot>- 
Ject  must  have  been  to  serve  some  public  pur- 
pose in  one  of  the  ways  mentioned  If  it  is  valid. 
Dot  merely  to  prevent  the  smoking  of  opium. 
That  was  tbe  only  means  by  which  the  final 
«nd  or  object  was  to  bealtained.  See  Harland 
T.  Territ&ry  of  Wai/iinglrm,  8  Wash.  Terr.  Hj. 
There  is  no  Rood  reason  why  the  Legislature 
■hould  not  fairly  declare  the  object  or  purpose 
of  all  such  laws  limiting  the  personal  conduct 
of  the  citizen,  at  least  wbere  Uie  direct  or  pri- 
mary effect  is  upon  himself  only;  and  there  are 
many  good  rcaROns  why  it  ahould  be  required. 
Unless  the  Legislature  has,  as  it  Is  claimed  it 
does  have,  tbe  absolute,  ancontrolled  right  to 
determine  that  the  effect  of  any  perwtna)  act 
it  chooses  to  prohibit  is  injurious  to  tbe  partic- 
ular citizen.— and  this  is  untenable, — then  the 
authority  cited,  stating  that  it  is  not  neceaoary 
to  declare  the  purpose  of  the  Act  upon  its  face 
(People  V.  n>f(),  is  not  applicable  here,  as  an 
entirely  different  case  la  presented.  Limiting 
tbe  scope  of  the  Act  to  cases  where  injury  re- 
mits would  not  merely  t>e  declaring  its  pur- 
poae,  but  would  be  so  framing  tbe  Act  as  to 
keep  within  the  legislative  province;  for,  clear- 
ly, where  there  is  no  resultmg  Injury,  there  is 
no  right  to  restrain,  if  laws  reslraininR  the  per- 
sonal conduct  can  be  EUBialned  at  all  where  tbe 
act  forbidden  does  not  affect  the  public  except 
through  Injury  to  the  particular  individu^, 
and  thereby,  possibly,  injuring  tbe  community 
in  some  one  of  tbe  ways  specified.  Certainly, 
any  idea  of  carrying  such  laws  to  a  great  ex- 
tent would  be  calculated  for  an  advanced  pub- 
lic sentiment  However,  If  the  Act  In  ques- 
tion declared  that  no  man  should  willfully  in- 
jure himself  by  smoking  or  Inhaling  opiam, 
thereby  limiting  its  scope  to  such  ca^es  where 
injury  resiiKed,  there  would  be  strong,  and  I 
Ibmk  valid,  reaaons  tor  sustnining  It,  upon 
■ome  one  or  more  of  tbe  grounds  mentioned. 
Every  act  of  tbe  indlTidual  which  baa  a  direct 
tendency  to  render  him  unfit  to  perform  the 
duties  he  owes  to  society  is  a  rightful  subject 
of  legislation.  The  principle  la  a  just  and 
ksal  one.  A  man  baa  no  right  to  do  Ihal 
irhlcb  will  render  bimtelf  an  imbecile  or  a 
pauper.  Society  has  an  interest  In  the  promo- 
tion and  preservation  of  the  bodily,  mental  and 
moral  health  of  each  individual  citizen,  and 
laws  tending  to  such  reaulli  abould  be  upheld 
In  an  reaaonable  ways.  But  because  It  is  true 
that  personal  acts  are  rightful  subjects  of  leg- 
tL.R.A. 


lalstlon  u>  tbe  extent  where  they  clearly  inter- 
fere with  tbe  reciprocal  rigbta  of  others,  and 
Iheir  control  la  generally  recognized  as  being 
within  the  police  powers  of  the  Slate,  or  be- 
cause they  may  be  a  rightful  subject  of  legis- 
lation to  that  further  extent,  where  they  merely 
result  in  injury  to  the  individual,  and  thus  tess 
directly  to  the  State,  which,  however,  baa  not 
as  yet  been  very  generally,  if  at  all,  recognized 
heretofore  In  tbla  nation,  it  cannot  be  that 
ry  self-regarding  act  of  tbe  person  whicli 


ual,  and  thereby  to  the  State,  must  be  allowed 
to  stand  unquestioned  through  tbe  courts,  or 
thatibe  courts  have  no  duty  to  perform  in  tbe 
premiaea,  as  to determioing  whetticr  Uie  Legis- 
lature bas  exceeded  the  limit  of  ita  legitimate 
poners  under  tbe  Constilution,  unless  a  pariic- 
ular,  specific  constitutional  provi^on  can  bo 
shown  nbicb  has  been  violated. 

Il  Is  the  one  great  principle  of  our  form  of 
government,  expreased  throughout  that  soul- 
inspiring  document,  ourI4ational  Constitution, 
thai  the  individual  right  of  self-control  is  not 
to  be  limited,  only  to  that  exlenl  which  is  nec- 
essary to  promote  tbe  general  welfare;  and 
these  are  not  questions  of  abstract  right  but  of 
constitutional  right.  It  is  none  the  less  a  con- 
stitutional guaranty  because  general  in  its  nat- 
ure, or  implied  in  the  Bill  of  Rights,  or  be- 
cause each  particular  act  wherein  Ibe  will  of 
the  citizen  should  not  be  interfered  with  is  not 
pointedly  and  spcciflcally  guaranteed.  Such 
particularity  would  be  impossible.  When  one 
becomes  a  member  of  society,  he  necessarily 
parts  with  eotao  rights  or  pn^Ieges  which  a* 
an  Individual,  not  affected  by  his  relations  to 
others,  he  might  retain.  A  body  politic  is  a 
social  compact  by  which  tbe  whole  people 
covenant  with  each  citizen,  and  each  citizeu 
witb  the  whole  people,  that  all  sbsll  be  gov- 
erned by  certain  laws  tor  tbe  common  good. 
This  does  not  confer  power  upon  llie  whole 
people  to  control  rights  which  are  purely  and 
eicluaivety  private;  but  it  does  authorize  Ibe 
establi»'hing  of  lawa  requiring  each  citizen  to 
so  conduct  himself,  and  so  uee  bis  own  prop- 
erty, as  not  unnecessarily  to  injure  another. 
This  Is  the  very  essence  of  government.  See 
M'lnn  T.  lUinoU.  U  U.  6.  114  [34  L.  ed.  77]. 

It  Is  contended  here  that  the  Legislature,  be- 
ing tbe  sole  and  abaolute  judge  of  the  effect 
upon  the  individual  of  tbe  act  forbidden,  baa 
decided  every  act  of  smoking  or  inhaling  opium 
to  be  injurions  to  the  person  so  doing,  no  mat- 
ter how  long  or  how  abort  tbe  dumtion,  or 
how  great  or  how  small  tbe  quaoliiy.  or  un- 
der what  conditions  or  circumalances  tbe  aame 
miitbt  have  been  used,  and  that  there  la  no 
right  of  appeal  to  tbe  courts  in  this  particular, 
Such  a  construction  of  the  law  makes  the  Lcg- 
ialsture  the  sole  judge  of  the  constitutionality 
of  its  own  Acts  ot  this  character.  There  must 
be  a  right  of  review  or  control,  to  some  extent. 
In  the  courts.  Each  citizen  ia  entitled  to  the 
protection  of  all  the  brancbea  of  the  govern- 
ment.  A  declaration  by  tbe  Legislature  as  to 
what  the  law  vboll  be  ia  not  necessiirily  a  con- 
ciuslon  reached  by  tbe  State.  The  Legislature 
ia  not  tbe  Btaie,  although  a  very  important  oi 
essential  part  of  It  The  power  to  protect  the 
rights  of  the  dtizen  from  the  wrongful  effect 
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of  nucli  legi^lntloD  Is  peril  11a riy  adapted  to,  and 
n'itbin  tbe  province  of,  the  juiliclal  braDch  of 
the  government,  sod  can  be  exercised  In  one 
of  two  nays.  Either  tbe  scope  of  such  legis- 
latJOD  fliould  be  limited  to  those  InstfiQcet 
irbere  injury  results  as  a  matter  of  fact,  and 
resortiug  to  a  trial  ■□  court  to  piove  that  fact 
Id  each  individual  instance;  or  If  this  would 
render  an  enforcement  of  the  law  Impinctica' 
ble,  and  a  few  must  suffer  for  the  public  good 


L  barmrul  to  Ihem,  in  order  that  another 
CIBM  maj  be  prevented  from  llbe  actions, 
which  to  such  peiBons  would  be  harmful,  then 
by  recognizing  a  discretionary  power  in  the 
iJegislature  to  prohibit  such  act«  entirely,  and 
at  tbe  same  time  recognizing  tbe  duty  of  the 
courts  to  correct  abuses  [hereof  when  the  act 
prohibited  Ebould  have  no  real  relation  or  tend- 
ency 10  produce  any  of  the  results  sought  to 
be  avoided.  To  declare  any  private  act  or 
omission  of  tbe  ditzen  to  be  crime,  which  does 


other  possible  view  except  the  laat  one,  would 
be  an  unwarranted  inFringement  of  individual 
liebla,  and  therefore  uncnnBtitulional.  Indl- 
vidiul  desires  are  too  sacred  to  be  ruthlessly 
violated  when  the  acts  purely  appertain  to  the 
person,  and  do  Dot  clearly  result  In  an  injury 
to  society,  unless,  possibly,  thus  rendered  nec- 
essary in  order  to  prevent  others  from  like 
•citons.  which  to  thero  are  iQitirious, 

A  ^st  principle  is  involved  in  this  character 
of  legislation.  Suppose  the  Legislature  had  for- 
bidden the  use  of  opium  in  any  manner.  If  the 
Doqualifled  right  to  prohibit  its  use  in  oneway 
exists,  this  canies  with  it  the  right  to  prohibit 
its  use  entirely.  Substitute  any  other  sub- 
stance, whether  commonly  used  as  medicine, 
food  or  drink,  and  still  such  a  statute  munt  be 
upheld,  if  the  courts  have  no  right  of  review. 
Tt  is  no  answer  to  say  that  the  Legislature  would 
do  nothinic  unrensonable.  No  man  knows  as 
to  this.  The  question  is.  Has  it  tbe  arbitrary 
power  and  riehtT  Neither  is  it  a  sufficient  an- 
•wer  to  say  that  a  man  may  appeal  to  a  subse- 
quent Legislature  for  redress;  that  where  such 
laws  are  passed  contrary  to  thepopiilar  will  tlie 
remedy  must  be  sought  in  this  way;  and  that 
until  another  Legislature  is  convened,  repre- 
Kuting  the  desire  of  the  people,  tbe  citizen  must 
tamely  submit  to,  ana  obey,  the  restrictive 
limitations  and  commands  of  every  conceivable 
law  relating  to  his  personal  conduct  that, 
through  some  possible  leglstative  caprice  or  in- 
advertence, mlKht  find  ita  way  upon  the  statute 
books,  before  ihe  question  could  be  again  sub- 
mitted to  another  Legislature,  and  its  consti- 
lutionatitv  again  be  tried  by  It,  as  that  Is  vir- 
tually woat  the  question  would  be.  If  it 
tended  to  promote  Uie  public  welfare  In  any 
of  the  WBva  speclfled,  it  would  be  constitution- 
al; and,  if  it  did  not  do  so.  It  would  then  be 
unconstitutional  and  void.  And  under  such  a 
view  the  Legislature  must  decide  this. 

Because  the  right  to  a  trial  in  the  courts  as 
to  the  fact  of  injury  resulting  from  the  act  in 
the  particular  case  would  complicate  matters, 
and  render  it  difficult  to  convict,  affords  norea- 


the  law;  and  not  even  In  that  case  tinless  thers 
is  some  other  safeguard  that  must  be  held 
sufficient  under  the  circumstances,  such  as  lim- 
iting the  action  of  the  Legislature  to  those  mat- 
ters wherein  the  Injurious  effects  of  tbe  pro- 
hibited act  would  be  clearly  apparent  la  tha 
great  majority  of  cases.  It  u  better  that  there 
should  t>e  difficulties  in  the  way  of  conviction, 
rather  than  that  the  citizen  should  be  arbitra- 
rily and  needlessly  deprived  of  his  right  to 
regulate  his  own  personal  conduct  In  mattera 
that  purely  pertain  to  himself,  or  that  his  con- 
stitutional guaranty  of  life,  liberty  and  the 
pursuit  of  happiness  should  be  violated.  Laws 
that  are  enacted  in  response  to  a  general  public 
sentiment  are  easily  capable  of  enforcement; 
and  otherwise,  in  a  representative  form  of  gov- 
ernment, where  the  will  of  the  majority  is  sup- 
posed to  control,  laws  which  do  not  receive  the 
popular  Bupportought  not  to  have  been  enacted, 
ana  under  such  circumstances  no  great  barm 
results  if  the;  should  practically  faU  in  their 
execution,  and  become-  dead  letters  upon  the 

Under  whichever  view  taken  of  the  power  of 
the  courts  In  the  premises— whether  to  deal 
with  individual  cases  or  vrith  classes — the  Act 
In  question  should  be  held  void.  It  is  altogether 
too  sweeping  in  its  terms.  I  make  no  question 
but  that  the  nabit  of  smoking  opium  may  be 
repulsive  and  degrading;  Chat  Its  effect  would 
be  to  shatter  the  nerves,  and  destroy  the  intel- 
lect; and  that  it  may  tend  to  the  Increase  of 
pauperism  and  crime.  But  there  Is  a  vast  dif- 
ference between  the  commission  of  a  single  act 
and  a  confirmed  habit.  There  Is  s  disiincilon 
to  be  recognized  between  the  use  and  abuse  of 
any  article  or  substance.  It  Isalsoa  well-known 
fact  that  opium,  in  its  difi^erent  forms,  is  fre- 
quently sdministered  as  a  medicine,  and  with 
beneficial  results;  and,  while  it  may  not  be 
customary  to  administer  it  by  way  of  inhala- 
tion, yet  tbe  Legislature  should  not  arbitrarily 
prevent  its  use  in  such  a  manner.  If  this  Act 
must  be  held  valid,  it  is  hard  to  conceive  of 
any  legislative  action  affecting  the  pergonal 
conduct  or  privileges  of  tbe  individual  citizen 
that  must  not  be  upheld.  We  have  been  dted 
to  no  law,  which  has  been  sustained,  that  goet 
to  tbe  extent  ttiat  this  one  does.  It  has  no  ref- 
erence to  the  manufacture  or  sale  of  the  sub- 
stance. It  is  not  based  upon  }any  pemlcioui 
example  that  the  commission  of  the  act  might 
be  to  others.  The  prohibited  act  cannot  aoect 
the  public  in  any  way  except  through  tbe  pri- 
mary personal  Injury  to  tbe  individual,  If  it 
occasions  him  any  injury.  It  looks  like  a  new 
and  extreme  step,  under  our  government,  in 
the  field  of  legislation,  If  it  really  was  pased 
for  any  of  the  purposes  upon  which  that  char- 
acter of  legislation  can  be  sustained,  If  at  all. 
An  Act  somewhat  similar  to  it  was  held  void 
laBaM  Jow  id  Fed.  Rep.  181. 

In  former  times,  laws  were  sometimes  passed 
limiting  individual  conduct  in  ways  that  are 
now  considered  ridiculous,  such  as  regarding 
the  number  of  courses  permissible  at  dinner, 
the  length  of  pikes  that  might  be  worn  on  the 
shoes,  etc.  But  these  were  founded  on  tbe 
pique  or  whims  or  an  eitactlng  and  tyrannical 
aristocracy  rather  than  on  reason,  or,  as  in  the 
case  of  the  Connecticut  Blue  Laws,  upon  views 
of  propriety  or  religion  that  do  not  now  obtain 
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-irlth  uiTtblng  like  the  former  degree  of  slHct- 
ness.  Judge  Conlej,  inbia  admirable  work  on 
CoDsdtDLlonal  Limitation  a,  at  page  886,  saya: 
"In  former  times,  aumpluatj  laws  were  aome- 
times  paased,  and  they  were  even  deemed 
esBential  in  republics  to  restrain  the  luxury  eo 
fatal  to  that  species  of  governmeot.  But  the 
Ideas  which  suggested  such  Uwa  ai«  now  ei- 
ploijed,  ullerly,  and  no  one  would  seriouBly 
attempt  to  justify  them  Id  the  present  ago.  The 
right  of  every  man  to  do  what  be  will  with  bis 
own,  not  interfering  with  tbe  reciprocal  right 
'  of  Dtbera,  is  accepted  among  tbe  fundamentals 
of  our  law.  Tbe  ioBtancea  of  attempt  to  inter- 
fere with  it  have  not  been  nnmerous  since  the 
early  coIodIhI  dafs.  A  Dotable  iastaace  of  an 
attempt  to  sut)stitute  the  legislative  judgment 
for  that  of  the  proprietor,  regarding  the  man- 
ner in  which  be  abould  use  and  employ  his 
Eroperty,  may  be  mentioned.  In  tbe  State  of 
lentucsy,  at  an  early  day,  an  Act  was  passed 
to  compel  tbe  owners  of  wild  laods  to  make 
certain  improvements  upon  them  within  aspect- 
fled  time;  and  it  declared  them  forfeit^  to 
the  State  Id  case  the  Statute  was  not  complied 
with.  It  would  be  difficult  to  frame,  conaist- 
eotlf  wltb  the  general  priociplea  of  free  gov- 
erment,  a  plausible  argument  In  support  of  such 
a  statute.  It  was  not  an  exercise  of  tbe  right 
of  emioent  domain,  for  that  appropriates  prop- 
erty to  aome  specific  public  use  on  making 
Gompenaalfon.  It  was  not  taxation,  for  that 
la  aimpl^  an  apportionment  of  tbe  burden  of 
supporting  tbe  goverameDt,  It  was  not  a  po- 
lice regulation,  for  thai  could  not  go  beyond 
preventing  an  improper  use  of  the  land  with 
reference  to  tbe  due  exercise  of  rights  and  en- 
joyment of  legal  privileges  by  othera.  It  was 
purely  and  almply  a  law  to  forfeit  a  man's 
prop^ty  if  be  faUed  to  Improve  it  according 


Fovemment,  there  could  be  no  limit  but  the 
fegialative  discretion;  and,  if  defensible  on 
pnnciple,  then  a  law  which  should  authorize 
the  omcer  to  enter  a  man's  dwelHog,  and  aeize 
and  confiscate  his  furniture  if  it  fell  below,  or 
his  food  If  It  exceeded,  an  established  legal 
standard,  would  be  equally  so.  But,  in  a  free 
country,  such  laws,  when  mentioned,  are  con- 
demned iMtinctively."  This  Statute,  referred 
io,waB  Bubsquently  declared  unconstitutional  in 
OatnMT.  Bvford,  1  Dana,  tSi,  as  appears  In 
tbe  note  In  said  work. 

In  Uvgleri.  Kantcu,  138  U.  B.  623  [81  L.  ed. 
S05],  which  was  a  case  arisinf  under  tbe  Pro- 
hibitory Liquor  Laws  of  that  Btate,  tbe  court 
in  ilaopiniondiscussed  the  question,  somewhat, 
as  to  whether  tbe  Btate  could  prohibit  a  man 
from  manufacturing  liquor  for  hfa  own  per- 
aonal  use,  and  concluded  it  could  do  so  if  it  af- 
fected the  rl^ts  and  interests  of  the  commu- 
nity- As  to  where  tbe  '"iwer  rested  to  decide 
aitotbli.  the  oourt  said.  "But  by  wbom, 
SL.B.A. 


by  what  authority,  ia  it  to  be  determined 
whether  the  manufacture  of  particular  artidei 
of  drink,  either  for  general  use  or  for  the  per- 
sonal use  of  tbe  maker,  will  injuriously  affect 
tbe  publicT  Power  lo  determine  such  questions 
so  as  to  bind  all  must  exist  somewhere,  else 
society  will  be  at  the  mercy  of  tbe  few,  who, 
regarding  only  their  own  appetiles  or  passions, 
may  be  willing  to  Imperil  tbe  peace  and  secur- 
ity of  the  many  provided  only  they  are  permit- 
led  lo  do  as  they  please.  Under  our  syslem 
that  power  is  lodged  with  tbe  lesialative  branch 
of  tbe  governmenL  It  belongs  to  that  depart- 
ment to  exert  what  are  known  aa  the  '  police 
powers  of  the  Stale,'  and  to  determine  prima- 
rily what  measures  are  appropriate  or  needful 
tor  tbe  protection  of  tbe  public  morals,  tbe 
public  health  or  the  public  safety.  It  does  not  at 
alt  follow  that  every  statute  enacted  ostensibly 
for  tbe  promotion  of  these  ends  Is  to  be  accept- 
ed as  a  legitimate  exert  ion  of  tbe  police  powersof 
the  State.  There  are,  of  necessity,  limits  beyond 
which  legiBlationcannntrlgbtfuIly  go.  While 
every  possible  presumption  is  to  be  Indulged 
iu  favor  of  tbe  validity  of  a  statute,  .  .  .  the 
courts  must  obey  tbe  Constitution  rather  than 
the  law-making  department  of  government, 
and  must,  upon  their  own  responsibility,  de- 
termine whether,  in  any  particular  case,  these 
limits  have  been  passed.  Here  a  discretion- 
ary power  in  tbe  Legislature  fa  distinctiy  rec- 
ognized, and  also  a  final  revisory  or  reslraiolng 
power  in  the  courts  tocorrect  what  may  appear 
to  iM  abuses.  The  court  further  said,  quoting 
partly  from  MaHniry  y.  Maditon,  5  U.  U.  I 
Crancb,  187  [8  L.  ed.  60]:  "To  what  purpose 
are  powers  limited,  and  to  what  purpose  is  that 
limitation  committed  to  writing,  if  these  limit* 
may  at  any  time  be  passed  by  uiose  intended  to 
be  restrained?  The  distinction  between  agoy- 
emment  with  limited  and  unlimited  powers  !■ 
abolished  if  those  limits  do  not  confine  the  per- 
sons on  whom  they  are  imposed,  and  If  acts 
prohibited  and  acts  allowed  are  of  equal  obli- 
gation. The  courts  are  not  bound  by  mere 
forms,  nor  are  tbey  to  be  misled  bv  mere  pre- 
tenses. Tbey  are  at  liberty,  indeed  are  under 
a  solemn  duty,  to  look  at  the  substance  of  < 
things,  whenever  tbey  enter  upon  tbe  inquiry 
whether  the  Legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  statute 
purporting  to  have  been  enacted  lo  protect  the 
public  health,  the  public  morals,  or  the  public 
safety  has  no  real  or  substantial  relation  to 
those  oblects,  or  Is  a  palpable  invasIoD  of  rights 
■ecured  oy  the  fundamental  law,  it  Is  the  duty 
of  tbe  courts  to  so  adjudge,  and  thereby  give 
effect  to  the  ConsUtuiion.^ 

From  theabest  Investigation  I  have  been  able 
to  give  this  subject,  I  am  forced  to  the  conclu- 
sion that  the  judgment  of  the  court  below 
should  have  been  reversed,  and  tbe  defendant 
discharged. 

SUIm,  J..  coDcura  with  Scott,  /. 


D,gH,zedr,yGOOgIe 


OuoBsu  Bdpbbms  Coubt. 
GEOHQIA   SUPREME  COURT. 


E.  W.  SPEER  «(  aL,  FIff*.  i%  Btr., 

MAYOR,  etc.  OF  ATHENS. 
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*1.  Wb«a«r  proMT  B0tles  Ihm  bean 
mA-wa  IwlOM  the  fatrodnatlon  of  a  local  or 
•peoral  bUl  la  for  decMou  tv  tiM  LegWatora, 
and  where  an  Aot  ta  attaoked  aa  unooocUtutloiiBl 
for  want  of  aaoh  DoUoa,  erldenM  lo  regard  there- 
to outalda  of  the  JonnuUaor  tltatbody  will  not 
be  reoelTed  br  tbe  oourU. 

a.  TlMAet»ppraT»dOflto1>air  16. 188B. 
eoafertinaftipatt  the  Mayor  ftnd  Cvnn^ 


Mid  Cit7.  and  to  BBOB  and  eoUMt  the  ooet  there. 
of  oat  of  tbenal estate  abutUug  on  the  aldeiralk 
10  oonatruoted,  pared  or  otlierwise  Improved," 
k  not  In  TlolatlOD  of  the  oonitltutiODal  require- 
ment that  tazatjon  shall  be  ai  valorem  aod  unl- 
fi^m,  niob  aaeaEineiita  not  betng  "taxaUoD," 
wHhln  tiia  meanliiK  of  the  Oooadtutloii. 
S.  Nor  iM  the  owner  of  each  r««l  a«t»to 
thorobr  4«pi4v*<l  of  bis  pm>p«Ptr  wlUi- 
ont  dna  prooM*  Of  l«w>  tbe  Aot  proTldlnK 
(hat  when  ezMutloo  to  imied  for  the  amonnt  of 
the  iifmnnmiti  be  toar  <Ue  an  affldavU  denrtns 
dM  whole  or  any  part  Oiefeaf,  wbkA  affldavH  fs 
made  returnable  to  the  mperlor  ooort,  the  laaue 
Uieieontobe'tTledajiddetennlnedaalDaaBes  ol 
fllesall^.  At  Buch  hearing  be  mar  ahow  fraud 
or  mktake.  error  or  ezoeai  In  the  amount  of  the 
ezeoutlon,  want  of  ■tAtutorj-  authority  to  sup- 
port the  asBMsmeat,  or  failure  to  oomplr  with 
the  piortolons  otthe  Statute  and  the  ordinances 

r  of  tha  real  «•- 

«»to  aaMModt  eo  tar  aa  aecenarr  to  be  passed 
npon,  M  well  as  the  neoenlt;  or  reaaoDableneas 
of  the  Improvement,  being  for tba  determination 
Of  the  LwWature,  la  oonoluded  by  the  Act  au- 
thMUng-theMMMment,  and  will  oot  be  Inquired 
Into  by  the  oonrta,  unleM  In  eKtraordlnary  caaea 
ineMntlng  amaDlfeet abuie  of  legislative  author- 
t^.  anoh  awnwmenta.  not  being  an  eierolee  of 
the  right  of  eminent  domain,  do  not  fall  within 
the  ooDaUtuUonal  provision  that  private  proper- 
ty shall  not  be  taken  or  damaged  for  publle  pur- 
poasB  wttbout  Just  and  adequate  oomfansation 


(JulrU.imL) 

ERROR  to  the  Superior  Conrt  for  Clarke 
County  to  review  a  Judgment  in  (avor  of 
defendaots  In  a  euil  brou;;ht  to  eiTjoio  the  lay- 


Mr.  Andrew  9.  Cobbt  for  defendaots  In 
error: 

The  orirloal  Act,  duly  approved  by  the  rot- 
emor,  having  reached  me  place  of  floal  cutio- 
d J,  the  office  of  ihe  aecietuy  of  Blate,  the  pre- 
■umpdoD  fa  that  It  was  regolarly  pawed.  Tbia 
pKramptlon  can  be  overcome  by  proof.    The 

•Head  DOtea  by  Bnoiona,  /. 
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the 
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erylhing  that  is  required  to  be  done  h 

done.    ThU  preaumptloD  Is  ooncluslve. 

Oode.  85.  Buhaec  1;  Cooley,  Const,  Llm,  4tb 
ed.  p.  165;  FeoiU  T.  Daiiii,  SS  N.  Y.  2W; 
Oonnl«]/  T.  raylor,  44  Qa.  76:  Aytr*  v.  Tr^o-  ■ 
County  Cemn.  87  Kan.  240;  Hall  v.  8tte!e.  B3 
Ala.  662;  8lal«  v.  Smith,  4  West.  Rep.  101,  44 
Ohio  81-  848;  Atty-Oen.  v.  Riee,  7  West.  Repi 
64S,  64  Mich.  886;  Davi*  v.  Qai-Mi.  48  Ark. 
870;  Hvat  v.  Statt,  23  Tei.  App.  8861  Aapi* 
V,  (llayton,  5  Utah,  598. 

Ass^ments  for  local  improvements  are  not 
taxes  wilbio  the  meaning  of  the  Conatitution, 
and  are  not  required  to  be  laid  uniformly. 
Neither  are  such  assessments  the  exercise  of 
the  right  of  eminent  domain.  They  are  not 
burdens  but  equivalents.  Whether  the  ex- 
pense of  making  auchlmproTement  sliall  )w 


paid  out  of  the  general  treasury  or  be  aa- 
jed  upon  the  abnttT 

iperty  specially  bene ..       _   __  .  ._     __ 

mode  whether  the  assessment  shall  be  upon 


r  other 


all  property  benefited,  ot  alone  upon  the  abnt- 
tets,  or  according  to  area  of  lou  or  front- 
age, la  a  question  uf  legislative  expediency. 

Daion.Tdun.  Corp.  Sd  ed.  SS  763-761;  Ha^ 
den  v.  Atlanta,  70  Qa.  817;  Firtt  M.  B.  CAurA 
V.  Atlanta,  76  Ga.  186;  R.  A  A.  R  Co.  r. 
Lffnehbfirg,  81  Va.  478;  ITiVei  v.  floe*,  14  Weat. 
Rep.  290,  114  Ind.  871;  Smith  v.  Eingittm,  1» 
Cent.  Bep.  &S4,  120  Pa.  SST;  FindUn  t.  PitU- 
iu;^A(Pa.)Nov,  ll,1887;ff(««wv.Jfi>iita)nt. 
ery,  88  Ala.  589:  Detroit  t,  (^fet,  18  WeBt. 
Rep,  1S8,  68  Micb.  639:  Adam»  t.  Fi»h«r,  75 
Tex.  657;  WiOmr  v,  3pHngfiM,  19  West.  Rep. 
698,  laS  111.  895;  Dazit  v.  Lynchburg,  84  Va.861; 
Deatv.  Taxn.  1237-1289, 1246, 1247, 1863;  Stale 
V.  ^OfT.  34  N.  J.  L.  227;  8iaU  v.  Ntv>ark.  37 
N.  J.  L.  415;  Alien  v.  Drm,  44  VL  186;  Dailjt 
V.  Baope,4,1  Hiss.  867:  Anton  t.  AJibury,  41 
CaL625. 

It  Is  not  possible  to  hold'  that  a  party  ha* 
without  due  process  of  law  been  deprived  of 
his  property,  when,  as  regards  the  issues  af- 
fecting It,  lie  baa  by  the  laws  of  the  State  afair 
trial  in  the  court  of  justice,  according  to  the 
modes  of  proceedings  appUcnblc  to  such  case. 

Walittm  V.  Sevin.  128  U.  S.  678.  82  L.  ed. 
544;  SpenuT  v.  Merehant,  135  U.  8.  84ft,  81 1*. 
ed.  768;  Stanleys.  Albany  County  Bupri.  121 
D.  S.  535,  550,  80  Ia  ed.  1000,  1004;  Mobile 
Countsy.  KiaOaa,  102  U.  8.  691. 26 L.  ed.  288; 
Bagar  v.  Serlamaiion  DUt.  No.  108.  Ill  U.  S. 
701,  28  L.  ed.  669:  VnXted  Btata  v.  Mempkit. 
97  TI.  a  284.  24  L.  ed.  837;  Laramie  County 
CoTnrt.  T.  Albany  County  Comn.  92  TJ,  8.  807, 
28  L.  ed.  652;  WurU  t.  Hoagland,  114  U.  8. 
606.  20  L.  ed.  229;  Richmond.  F.  A  P.  R.  Q>. 
r.  mehmoTid.  96  U.  8.  621,  52S.  24  L.  ed.  784, 
787:  David*m  t.  2ieu  OrUant,  06  U.  8. 97, 104, 
24  t.  ed.  616,  620. 

Slmmona,  /.,  delivered  the  opinlm  of  tbo- 
court! 

In  tbe  year  1889  the  Legislature  passed  sa 
Act  whidb  was  approved  October  IS,  '*lo  au- 
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thorlze  the  Hayar  and  CouDcil  of  lbs  City  of 
AtLeoa  to  construct,  pave  and  olberwise  im- 
prove eidewalks  in  said  City,  and  lo  asseaa  and 
collect  tbe  coat  thereof  out  of  Ibe  real  estate 
abutting  on  the  sidewalk  eo  coDstructcd.  paved 
or  otherwise  improved;  lo  provide  for  the  col- 
lectfoD  of  euch  aaseasmenls,  and  for  other  pur- 
poses." This  Act  giveg  the  power  to  the 
AiayoT  and  Council,  "in  their  discretion,  to 
cooHtnict  sidewalks  in  «sfd  City,  and  pave  the 
same;  to  pave  sidewalks  already  constructed; 
to  put  down  curbing,  and  lo  otherwise  improve 
tbe  sidewalks  now  constnicied,- or  hereaiterto 
be  constnicled."  It  givea  them  the  power  "lo 
Msess  the  cost  of  constructing,  paving  and  Im- 
proving sidewalks  .  .  .  on  the  re^  estate  abnt- 
ung  OD  tbe  sidewalk  construcled,  paved  or 
otherwise  improved."  It  also  gives  them 
power  to  assess  the  coat  of  keeping  In  repair 
the  aidewulks  of  tbe  Cily.andmvesfbem  power 
"to  enforce  the  collection  of  the  amount  of  any 
assessment  under  (his  Act,  bv  execution,  to  be 
Issued  by  tbe  clerk  of  council  agalosi  the  real 
estate  so  assessed,  and  against  the  owner  there- 
of at  the  date  of  tbe  ordinance  making  tbe.as- 
■esameat,  .  .  .  which  executions  may  be  lev- 
led  by  the  chief  of  police  ...  on  such  real 
estate,  and,  after  adVertininc  and  other  pro- 
ceedings, as  in  cases  of  sale  for  taxes  due  the 
said  Cllv.  the  same  may  be  sold  at  public  out- 
cry to  the  highest  bidder."  It  also  gives  the 
defendant  in  execution  tbe  right  "to  file  an 
affidavit  denying  tbe  whole  or  any  part  of  the 
amount  for  which  the  execution  Issued  is  due. 
and  stating  what  amount  be  admits  to  be  due, 
which  amount  so  admitted  to  be  due  shall  be 
paid  or  collected  before  the  affidavit  is  received, 
and  affidavits  received  for  tbe  balance;  and  all 
such  affldarits  so  received  shall  be  returned  lo 
the  Superior  Courtof  Clarke  Counlyj  and  shall 
there  be  tried  and  tbe  Issue  dctertnined  as  In 
cases  of  Illegality."  Subsequent  to  the  passage 
of  this  Act  tbe  Mayor  and  Council  of  Athens 
adopted  a  general  ordinance  to  carry  It  Into 
effect,  proscribing  the  mode  and  manner  iu 
which  the  sidewalks  of  Athens  should  be 
paved,  and  tbe  material  to  be  used  In  tbe  pare- 
meat  thereof.  One  section  of  ibis  ordinance 
provides  that  the  property  owners  on  tbe  side- 
Walks  required  to  be  paved  are  autborlzed  to 
make  the  pavement  tliemseWei,  under  the  su- 
pervision of  the  street  commissioner,  within 
thirty  davs  after  receiving  notice  that  the  side- 
walk lo  front  of  their  property  Is  one  of  the 
Btreets  ordered  by  council  (o  be  paved.  In  the 
event  of  the  failure  of  the  property  owner  to 
pave  the  same  within  tbe  time  prescribed,  the 
City  nndertook  lo  pave  It.  A  bill  of  expense 
or  coal  was  to  be  served  upon  tbe  property 
owner,  and  if  not  paid  by  bim  execution  was 
to  be  Issued  as  required  by  the  Act.  Another 
ordinance  was  adopted  by  the  Mayor  and 
Council  wherein  they  required  the  sidewalks 
on  certain  named  streets  lo  be  paved.  On 
these  streets  the  plaintiffs  in  error  owned  prop- 
erty. They  failed  and  refused  to  pave  the 
•idewalks  In  front  of  their  properly  in  accord- 
ance with  the  ordinance  of  the  City,  whereup- 
on some  of  tbe  aidewalka  were  paved  by  the 
city  anthorlties.  The  bill  of  expenses  was 
made  out  in  each  caae  by  the  person  having 
charge  of  the  pavement  for  the  City,  and  was 
reported  to  Council,  as  required  t^  the  ordi- 
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nance,  and  a  copy  of  the  bill  sent  to  each  one 
of  the  plaintiffs  In  error  whose  sidewalks  had 
been  paved.  Upon  tbeir  refusal  lo  pay  the 
same,  executions  were  about  to  be  issued, 
whereupon  the  plaintiffs  In  error  filed  their 
petition  lo  the  superior  court,  two  of  them 
seeking  to  enjoin  the  collection  of  the  bills,  and 
one  of  tbem  to  enjoin  tbe  laying  of  a  sidewalk 
in  front  of  his  property,  on  the  ground  that 
the  Act  of  the  legislature  under  which  the 
City  Council  was  proceeding  is  unconstitu- 
tional and  void  In  tbe  following  particulars; 
ro^uced  and  passed  witb- 


wlth  that  provision  of  the  State  Constitution 
which  requfree  uniformity  in  taxation;  (8)  be- 
cause it  is  In  confiict  with  that  provision  oi  Iha 
Constitution  of  tbe  State  which  requires  taxa- 
tion to  be  Off  vaiorem;  (4)  because  it  is  in  con- 
Qlct  wiib  that  provision  of  the  14tb  Amendment 
to  tbe  Constitution  of  the  TJniied  States  wblob 
forbids  any  Slate  from  depriving  any  person 
of  life,  liberty  or  property  withoul  due  process 
of  law;  ^5)  because,  were  it  even,  as  respoud- 
ents  claim  It  to  be,  a  local  assessment  for  a 
local  object,  no  provision  is  mode  therein  for 
determining  the  beneSt  received  or  tbe  damage 
inflicted  by  its  operation.  Upon  the  hearing 
of  the  petition  and  the  answer  thereto  the  trld 
judge  refused  tbe  Injunction,  to  which  the 
plaintiffs  excepted. 

1.  As  to  the  first  exception,  the  ConsHtntlon, 
in  article  8,  par.  16  (Code,  g  6075).  declares: 
"No  local  or  special  bill  shall  be  passed  unless 
notice  of  the  Intention  to  apply  therefor  shall 
have  been  published  In  the  locality  where  Uio 
matter  or  thing  to  be  affected  may  be  situated, 
which  notice  sball  be  elven  at  least  thirty  davs 
prior  to  the  IntroduclTon  of  such  bill  into  the 

ineral  Assembly,  and  In  the  manner  ti 


in  tbe  Oeneral  Ajssembly  tiefore  such  Act  sball 


passed  an  Act  prMcriblng  how  tbe  notice 
should  bepubllshed.  This  Act  prescribes  that 
"the  title  of  tbe  bill  sball  be  pnotisbed  once  in 
the  newspaper  In  which  the  sherlfTs  sales  are 
advertised,  and  sball  be  posted  at  the  door  of 
the  court-bouse  in  the  county  or  counties  of  the 
residence  of  tbe  person  or  persons  ...  to  be 
affected  thereby,  or  in  which  tbe  locality  or 
municipality  Is  situated,  thirty  days  before  the 
Introduction  of  such  bill  in  the  House  of  Rep- 
resentatives; .  .  .  and  the  production   of  the 


sembly,  containing  the  notice  required  by  this 
section,  and  the  certificate  of  the  ordinary  that 
tbe  notice  has  been  posted,  shail  be  sufficient 
evidence  that  such  notice  has  been  given  In  ac- 
cordance with  tbe  requirements  of  tbe  Constl- 
tutloa"    Code,  §  10aa. 

It  appears  from  the  paragraph  of  tbe  Con- 
stitution and  the  Act  of  tbe  Ijegislalure  just 
cited  that  the  Legislature  itself  is  made  tbe 
judge  of  tbe  evidence  as  to  whether  the  proper 
notice  has  been  given  or  not  before  tbe  Intro- 
duclion  of  the  bill.  It  is  proposed  in  this  case 
to  show  by  extrinsic  evidence  that  the  proper 
,  notice  had  not  been  given  for  a  sofflcleDt 
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tength  of  time  before  tbe  bill  vas  iDlrodaced 

foto  tbe  Ler[lslEiture.  We  do  not  tbinh  that 
courts  sreautborized  to  received  such  evidence, 
and  upon  it  to  decide  whether  or  not  tbe  Leg- 
islature, a  co-ordinate  brancb  of  the  govern- 
ment, has  made  an  eironeous  decision,  and  al- 
lowed a  bill  to  be  introduced  without  the  notice 
required  hj  tbe  Constitution  and  the  law.  The 
CoQstitution  requires  the  LegJBlature  to  keep 
Journala  of  it3  proceedings,  and  these  Journals 
are  the  oaly  evidence  wbich  courts  can  receive 
in  an  attack  of  this  kind  upoD  the  constitu- 
tion alily  of  an  Act. 

Jvdiie  Cooley,  in  bis  work  on  Constitutional 
Limitalions,  5th  ed.  183,  •186,  says;  "Each 
House  Iteeps  a  journal  of  its  proceedings,  wblcb 
is  a  public  record,  and  of  which  tbe  courts  are 
at  libernr  to  take  Judicial  notice.  II  It  should 
appear  from  these  journals  Ibat  any  Act  did 
not  receive  the  requisite  majority,  or  that  In 
respect  to  it  tbe  Legislature  tiid  not  follow  any 
requirement  of  the  Constitution,  or  that  in  any 
oilier  respect  tbe  Act  is  not  constitution  ally 
adopted,  tbe  courts  may  act  upon  tbisevidence, 
and  adjudge  tbe  Statute  void.  But  whenever 
it  is  acting  In  the  apparent  performance  of 
legal  functions  every  rea-ionable  presumption 
is  lo  be  made  in  favor  of  the  action  of  a  legis- 
lative t«dy.  It  will  not  be  presumed  in  any 
cose,  from  the  mere  silence  of  the  journals, 
that  either  House  basexcccded  its  aulhontT, 
or  disrcQardcd  a  constitutional  requirement  in 
tbe  passage  of  legislative  Acts,  unless  where 
the  Constitution  has  espressly  required  tlie 
journals  to  show  the  action  taken,  as,  for  in- 
Btance,  where  It  requires  tbe  yeas  and  nays  to 
be  entered." 

3.  The  second  and  third  eioeptlons  may  be 
considered  together,  and  we  tbink  Ihey  are 
fully  disposed  of  by  the  decision  of  tbis  court 
in  tbe  case  of  HayiUn  t.  Atlanta,  70  Ga.  817. 
That  case  fully  discusses  tbe  points  made  in 
these  exceptions,  and  overrules  them.  It  is 
unnecessary  for  us  to  further  elaborate  the  ar- 
gument upon  these  questions. 

8.  By  the  fourth  and  fifth  exceptions  tbe 
point  Is  made  that  the  Act  it  in  conQict  with 
the  constitutional  requirement  that  no  Stale 
shall  deprive  any  person  of  bis  property  with- 
out due  process  of  kw,  because  "due  process 
of  law"  implies  notice  and  an  opportunity  to 
be  heard,  and  proper  provision  for  this  is  not 
made  by  tbe  Act  Tbe  Act  does  provide  for 
notice  and  bcariof;,  but  tbe  objection  made  Is 
that  it  is  insufficient  in  that  no  hearing  Is  pro- 
vided for  upon  the  question  of  whether  tbe 
owner  of  tbe  property  assessed  Is  benefited  by 
the  Improvement  In  a  greater  degree  than  the 

Euhlic,  and  thus  beueoted  to  tbe  extent  of  the 
uiden  Imposed  by  the  assessment;  it  beinic 
contended  that  this  special  benefit  la  the  prop- 
ertv  owner  is  essential  to  the  validity  of  such 
3.  and  that  "due  process  of  law"  re- 
»  that  he  be  afforded  his  day  in  court  up- 
on the  question. 

In  the  Jfaj/tUn.  Cam.  70  Qa.  817,  special  bene- 
fit to  the  property  owner,  it  seems,  was  not  re- 
garded aa  essential;  bnt,  whatever  may  be  the 
view  entertained  as  to  this,  it  is  clear  that  the 
whole  question  of  benefit,  whether  general  or 
special,  is  left  to  tbe  legislative  discretion,  and, 
except  in  estraordinary  csbcb,  as  hereafter  ex- 
idained,  ia  not  ■  m^t«r  of  taquii;  for  the 
9L.RA. 


courts.  In  that  case,  Blandford,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says:  "It  is  a 
part  of  the  police  power  of  the  State  conferred 
on  this  city.  .  .  .  The  biessiugs  conferred  by 
these  improvemenis  are  shsxed  by  the  owuera 
of  the  properly  asseised  in  a  greater  degree 
than  the  general  public;  but,  whether  this  was 
so  or  notj  tbe  power  resides  in  tbe  State,  and 
Ibe  Legislature  may,  by  law,  confer  upon 
municipal  corporations  the  right  to  malce  these 
improvements,  and  to  assess  the  property  front 
ing  on  the  streets  thus  improved  for  the  cost 
of  the  same.  ., .  .  The  power  to  have  worked, 
opened,  repaired  and  improved  the  public  high- 
ways, streets  and  roads  may  be  enercised  oy 
the  Legislature  in  sucb  manner  and  wav,  and 
under  suchcircumsiances,  as  it  may  be  deemed 
best.  There  is  no  limitation  Imposed  by  tbe 
Constitution  upon  this  power.  It  rests  upon 
Uie  sound  discretion  of  the  Legislature."  "Due 
process  of  law,"  in  tbis  case,  is  such  as  Is  ap- 

Sroprlate  to  the  exercise  of  the  taxing  power; 
)r  while,  as  we  held  in  the  Bayden  Gate,  as- 
sessments for  local  improvements  of  this  kind 
are  not  "taxes"  within  the  meaning  of  our 
Constitution,  yet  "that  these  assessments  are 
an  exercise  ot  tbe  (axiug  power  has  over  and 
over  again  tieen  affirmed,  uuti!  tbe  controversy 
must  be  regarded  as  closed."  Cooley, Tain.  628. 
And  "tbe  tasing  power  proceeds  on  its  own 
methods,  and  the  rules  of  the  common  law 
bend  and  conform  to  tbem."  Id.  Bee  also 
pp.  48,  49. 

It  is  due  process  of  law  when  tbe  sovereign 
taxing  power,  by  the  legislative  Act  itJielf,  de- 
lenninea  that  sucb  improvemeniaare  necessary 
or  reasonable,  or  of  eenerai  benefit  to  tbe  pub- 
lic and  special  beneSt  to  the  property  owner 
assessed.  "The  power  to  determine  when  • 
special  assessment  shall  be  made,  and  on  what 
basis  it  shall  be  apportioned.  Is  wisely  confided 
to  the  Legislature,  and  could  not,  without  thtt 
introduction  of  some  new  principle  in  repre- 
sentative government,  be  placed  elsewhere. 
.  .  .  With  thewisdom  orunwisdom  of  special 
assessments,  when  ordered  in  cases  In  which 
they  are  admissible  at  all,  the  courts  have  no 
concern,  unless  there  is  plainly  and  manifestly 
sucb  an  abuse  of  power  aa  lakes  tbe  case  bft- 
yond  thejust  limits  of  legislative  discretion," 
Cooley,  Taxn.  623.  It  is  not  left  to  juries, 
whenever  a  property  owner  resists  an  assess- 
ment as  unreasonable  and  uonecessair.  to  say 
that  the  sovereign  taxing  power  has  abused  Ita 
discretion.  The  consiitutlonal  goaraniy  of  due 
process  of  law  has  been  sometimes  supposed  to 
entitle  every  person  to  have  any  demand  made 
upon  him  submitted  to  the  determination  of  a 
Jury.  But,  says  Judgt  Cooley,  "such  a  con- 
Ktruction  applied  in  tax  cases  would  work  k 
thorough  and  radical  change  In  tbe  principles 
on  which  taxation  Is  now  supposed  to  rest  It 
would  cripple  the  legislative  power,  and  sub- 
ject the  action  of  the  department  whose  func- 
tion it  Is  to  make  laws  on  its  own  views  of  tbe 
questions  of  public  interest  and  public  noUcy 
which  the  laws  Involve  to  a  review  ana  pos- 
sible  reversal  at  the  hands  of  a  jurr.  ,  .  .  To 
make  Juries  the  assessors  of  tbe  claims  of  the 
Slats  upon  individUBls  could  only  introduce 
anarchy,  one  jury  reaching  one  conclusion  re- 
garding the  public  needs,  .  .  .  aiul  another 
another  "  etc.    Cooley,  Taxn.  47. 
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It  U  oa\y  Id  tbose  extraordiuaiy  casei  vrhere 
the  asstssniBDt  "ao  far  Iruascenda  Ibe  limits  of 
equality  and  reasuD  tlisC  its  ezecution  would 
cease  to  be  a  commoD  burden,  and  Itecome  ei- 
toriioD  and  conflscaCioa."  tbat  tbe  conria  cao  be 
culled  on  to  interfere.  To  tills  effect  Is  the 
iDtimalion  mAtlaniay.OaUCit}/ St.  B.  Co.,  SO 
Qn.  380.     Seo  alEO  authorities  cited  itifiu, 

Tlie  ioterference  of  tbe  courts  in  such  a  case 
is  not  dtpcudenl  on  whether  the  Act  authoriz- 
ing the  ussei^smetiC  does  or  does  not  provide  for 
«  hearing:  and  if  the  courts  can  exercise  this 
poorer  without  pcrmisaion  of  Che  Act.  it  can- 
not be  contended  that  the  Act  la  invalid  be- 
cause of  its  failure  to  accord  it. 

Of  the  cases  clicd  for  tbe  plaititiSs  In  enor 
to  show  that  the  properlj  owner  must  be  al- 
lowed a  bearing  upon  the  question  of  benefit, 
it  will  be  found  that  most  of  them  deal  with 
the  lakiue  of  property  under  the  power  of 
eminent  domain,  lu  which  cases  tbe  require- 
ments aa  to  notice  and  hearing,  and  tbe  quu- 
tioDS  open  to  hearing,  are  essentially  different. 
The  distinction  betwien  assessments  for  paving 
and  the  eiereise  of  the  right  of  eminent  domain 
is  recoQDized  in  the  Hayden  Cote,  and  is  well 
slated  in  Lewis  on  Eminent  Domain,  g  6.  See 
also  cases  hereinafter  cited.  Where  properly 
is  taken  or  damaged  for  public  improvements 
under  the  right  of  eminent  domain,  Just  com- 
pensation must  be  made  to  the  owner;  and 
where  it  is  claimed  that  a  part  of  the  whole 
of  tbatcomfjensallon  comes  to  him  In  tbe  shape 
of  benefit,  it  is  proper  that  a  hearing  t>e  al- 
lowed him  on  that  subject.  The  strong  ex- 
pressions so  often  quoted  from  the  decisions  In 
such  cases  as  to  the  necessity  of  a  hearine  oa 
tbe  question  of  benefit  are  thus  ezplain»l. 
What  has  been  Bald  by  the  nulhorftiea  aa  to 
the  importance  to  persons  assositd, — that  they 
should  have  an  opportunity  to  be  heard  before 
the  charge  is  fully  established  against  them, — 
It  tias  been  further  explained,  "has  reference 
to  general  assessment  laws,  under  which  the 
property  of  the  citizens  of  tbe  Stale  is  assessed 
or  valued  for  the  purpose  and  as  the  basis  of 
tKKStlon  generally."  BaltimoTB  y .  John*  Hop- 
kin*  Baipllal,  56  Md.  39. 

As  to  the  conclusivetiess  of  legislative  action 
upon  tbe  question  of  benefit,  the  result  of  the 
adjudications  is  slated  in  SAeUi/  v.  Detroit,  4S 
Hich.  431,  by  Judge  Cooley,  whose  work  on 
Taxation,  in  the  treatment  of  this  subject,  is 
the  authority  moat  frequently  cited  and  com- 
mended by  tbe  Su|)reine  Court  of  the  ITnited 
States  and  the  courts  of  the  country  generally. 
Be  says:  "  We  might  fill  pn^es  witi  Ibe  names 
of  cases  decided  in  other  Btates  which  have 
sustained  assessments  for  improving  streets, 
thoui^h  the  apportionment  of  the  cost  was  made 
OD  the  seme  basis  as  the  one  beforeus  [frontage]. 
If  anything  can  be  regarded  as  settled  in  the 
niunicl|)al  Taw  in  this  country,  the  power  of 
the  Iiegislatore  to  peimil  such  assessments,  and 
to  direct  an  apportionment  of  the  cost  by  front. 
age,  should  by  this  time  be  considered  as  no 
longer  open  to  controversy.  Writers  on  const!- 
tuliunal  law,  on  mimklpal  law  and  on  the  law 
of  taxation,  have  collected  tbe  cases  and  have 
recognized  the  principle  ne  settled.  ...  If  the 
Legislature  declares  that  the  cost  .  .  .  shall  be 
levied  upon  abutting  lota  or  their  owners 
according  to  values,  or  to  assessed  benefits,  or 
t  L.  B.  A.  ■ 


to  frontage,  tbe  determination  binds  us  abso- 
lutely and  conclusively,  provided  we  discover 
'of  legislative  authority.  .  .  There  is 


ample  ground,  therefore,  upon  which  the  Leg- 
islature may  act  when  they  decide  tbat  In  their 
opinion  conelderalions  of^  equity  requin 


paving  to  be  imposed  upon  the  owners 
iiing  lots.    We  do  Dot  hold  that  they 
decide  ri^ht,  for  that  is  not  our  coacero.     Wa 


directly  oi 
property.  , 
general  tf  ~ 


only  decide  tbat  they  have  the  power  and  the 
discretion  to  do  what  they  have  done."  In 
some  Stales,  wbere  a  different  view  was,  or 
appeared  to  have  been,  held  concerning  the 
conclusivenesa  of  legislative  action  upon  th« 
question  of  benefit,  Tal«r  decisions  have  over- 
ruled or  explained  the  earlier  cases.  Former 
decisions  of  the  Supreme  Court  of  FennsylTS- 
nia,  among  them  the  Hammett  Cote,  65  Pa. 
146,  which  is  dwelt  upon  at  great  length  in 
the  brief  of  the  plBintills  in  error,  are  reviewed 
and  explained  In  a  recent  decision  oF  that  courL 
Midiener  v.  Philaddphia .  118  Pa.  635,  11  Cent. 
Rep.  398.  This  decision  deals  with  what 
seemed  to  be  a  case  of  peculiar  hardship  to  the 
property  owner,  but  says:  "  Of  the  necessity 
of  tbe  present  sewer  we  cannot,  of  "ourae, 
speak.  Nor  are  we  required  to  do  so.  Tbe 
councils  are  the  sole  Judges  of  the  necessities 
of  sewers,  and  their  judgment  is  conclubive. 
.  .  .  The  plaintliT  alleges,  however,  that  bIS 
property  Is  not  beneliied  by  the  sewer.  Ua 
may  or  may  not  be  mistaken  In  this.  We  can- 
not say.  But  this  is  a  species  of  taxation,  and 
"  '  ''  is  presumed  to  t>e  for  the  benelJt, 
indirectly,  of  the  taxpayer  or  his 
.  ,  When  a  man  comes  to  pay  hia 
■B,  he  cannot  be  permitted  to  allege 
that  he  derives  no  benefit  therefrom,  and  it 
would  be  intolerable  tf,  in  every  instance  of 
special  taxation,  the  question  of  benefits  could 
be  thrown  into  the  jury-box.  It  would  intro- 
duce into  municipal  governtn''at  a  novel  and 
dangerous  feature.  It  would  substitute  for  the 
responsibility,  limited  though  it  be,  of  c(iud< 
oils,  the  wholly  irresponsible  and  unctrtuin 
action  of  Jurors.  It  is  better  '  to  endure  the 
ills  we  have  than  to  fly  to  those  we  know 
not  of.' " 

Tbe  Court  of  Appeals  of  Maryland,  in  tbe 
Joknt  Ilopkin*  Homitai  Com,  6Q  Mrl.  I,  over- 
rules a  former  decision  {Baltintore  v.  SeJiarf,  54 
Md.  49B},  and  deals  at  some  length  with  Ibis 
question.  It  holds  that  "  whether  an  improve- 
ment authorized  by  tbe  mayor  and  city  council 
of  Baltimore  wUl  benefit  the  property  along  the 
line  of  Buch  improvement.  Is  a  question  left  ex- 
clusively to  their  Judgment,  and  their  determi- 
nation in  the  premises  is  final  and  conclusir& 
The  courts  have  no  power  lo  review  such  de< 
termination  at  the  Instance  of  the  property 
owners  specially  taxed."  "An  ordinance  im- 
posing an  assessment  upon  tbe  owners  of  adja- 
cent property  for  tbe  repaving  of  ■  street 
already  opened  snd  condemned,  is  not  ren- 
dered invahd  by  failure  to  make  provuion  for 
notice  of  the  proceedings  under  it  to  sucb 
property  owners,  and  to  give  them  an  oppor- 
tunity of  being  heard  before  the  charge^  are 
fully  established  against  them,  tbe  imposition 
of  such  assessment  being  an  exercise  of  the 
taxing  power,  and  not  of  the  right  of  eminent 
domain.  Tbe  power  to  determine  when  a 
special  assessment  shall  be  made,  on  what  basis 
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It  Shan  1m  nppoitfoned.  over  wbftt  district  It 
Bball  extend  aod  'whelber  the  particular  Im- 

Eoremeat  will  confer  a  benefit  apon  property 
the  immediate  locality,  beyond  that  which 
will  accrue  therefrom  to  property  more  remote 
or  the  public  generally,  ia  a  power  confided  to 
the  legfalfttlve  aeoartment,  to  be  exercised  sut>- 
ject  to  such  provlaioDB,  and  ander  such  restric- 
tions only,  as  the  law-makers  may  Bee  fit  in 
each  caae  to  prescribe."  The  determination 
that  the  property  asaesaed  Is  specially  benefited 
is  implied,  unless  the  expreased  patpose  of  the 
law  or  ordinance  forbids  the  implication  tbat 
special  benefit  was  contemplated.  The  rule  of 
apportionment  by  the  front  foot  la  approved. 
The  opinion  of  the  court  saya  (pa^  81):  "  We 
bold  it,  then,  to  be  clear,  both  upon  reason  and 
authority,  that  provisions  for  notice,  or  giving 
the  right  of  hearing,  oi  an  appeal  lo  the  courts 
ftnd  a  jury  trial,  however  wise  and  proper  they 
may  be  In  point  of  policy,  are  not  easeniial  to 
tt  valid  exercise  of  this  branch  of  the  taxing 
power," 

In  New  York,  the  leading  case  of  Stvart  ▼, 
Pcdmer,  74  N.  Y.  183,  deals  directly  with  the 
constitutional  requirement  of  "due  process  of 
law  "  as  applied  to  such  asBeagments,  and  holda 
unconstitutional  a  law  Imposing  an  assessment 
without  notice  to,  and  a  hearing,  or  an  oppor- 
tunity to  be  iieard,  on  the  part  of  the  owner  of 
the  property  assessed;  but  that  case  differs 
from  the  present  in  that  no  notice  and  hearing 
of  any  kind  waa  there  provided  for  by  the  Act. 
And  the  recent  case  of  Spencer  t.  Merchant, 
100  N.  Y.  587,  1  Cent.  Rep.  741,  makes  it 
dear  that  the  seme  court  does  not  recognize 
the  rifcht  of  the  property  owner  lo  be  beard  as 
extending  to  the  question  of  whether  hia  prop- 
erty is  specially  benefited  by  the  Improvement, 
and  to  what  amnunt  or  proportion  of  the  cost, 


B  is  strong  and  unequivocal,  and  has  ... 
with  the  sanction  and  approval  of  the  Supreme 
Court  of  the  United  States,  being  quoted  iit 
length,  as  a  clear  exposlilon  of  the  law,  by  Mr. 
Jvttice  Gray,  in  delivering  the  opinion  of  the 
latter  court  in  the  same  case.  136  U.  S.  84S 
[81  L.    ed.    763],      Says    Mr.   Jiutiai    Gray: 

The  Legislature  has  the  power  to  determine, 
by  the  statute  Imposing  the  tax,  what  lands, 
which  might  be  benefit^  by  the  [mprovement, 
are  infact  benefited;  and  if  it  does  so  ila  deter- 
mination ia  conclusive  upon  the  owners  and 
the  courts,  and  the  owners  have  no  right  to  be 
heard  upon  the  question  whether  their  land  a 
are  benefited  or  not,  but  only  upon  the  validity 
of  the  assessment  and  lu  apportiooment  among 
the  different  parcels  of  the  clasa  which  the 
Legislature  has  conclnaiTely  determined  to  be 
benefited." 

In  that  case  the  Act  Intrusted  the  apportion- 
ment to  commissionsra.  In  the  present  case 
the  Legislature  fixed  upon  its  own  rule  of 
apportionment,  to  wit:  the  extent  of  tbe  front- 
age of  the  property  upon  the  proposed  im- 
provement; BO  tbat  in  the  present  case  the 
apportionment  is  also  closed  to  the  courts  and 
the  property  owner,  except  where  the  legisla- 
tive rule  is  incorrectly  applied,  as,  for  example, 
where  tbe  property  owner  Is  charged  with  a 


also  Boaeh  v.  Nmin.  128  IT.  8.  578  [83  L.  «d. 
644];  PatUmn  v.  PorOand.  18  Or.  460, 1  L.  B. 
A.  673;  Allen  t.  Dreie.UYt.  IH:  Mmtiepin 
Count;/  V.  Bartltion,  87  Minn.  844;  Lentv.  Tilt- 
ion,  73  Gal.  404,  427^39;  Jmningi  v.  L* 
Bretati  SO  C^t.  8.  14;  Emeni  t.  SanPrarUAKo 
Qai  Co.  38  Cal.  848  (full  dlacusaion  of  ques- 
tion of  legisintive  discretion  as  to  aaseBsmenta 
and  the  frontage  system,  and  review  of  authori- 
ties, by  Sawyer,  /);  Pretten  v,  Rvdd,  84  Ky. 
160;  Vaay  v.  San^  47  Miss.  867;  St.  Joieph 
T.  Ani^ton^,  80  Mo.  541;  BgypUnn  Levet  Co. 
V.  Hardin,  27  Mo.  40S;  McCormaek  v.  PatOiin, 
G8  Mo,  S8  (repairing);  Northern  Indinna  R. 
Co.  V.  Connelly,  10  Ohio  Bl.  15B;  State  v.  B^ul- 
ler,  84  N.  J.  L.  237,  explaining  Tid^  Water  Co. 
Ca»e.  18  N.  1.  Eq.  G18.  But  see  StaU  v.  New- 
ark, 87  N.  J.  L.  428,  inifra,  limiting  to  aide- 
walks. 

In  Iowa,  Warren  v,  Benly,  81  Iowa,  SI, 
holds  that  tbe  expense  of  tbe  improvement  of 
streets  by  grading,  paving,  etc.,  may  be  im- 
posed upon  abuttiDg  property  without  regard 
to  benefit;  and  the  later  case  of  Oatelk  v.  De* 
Maine*.  S3  Iowa,  736,  which  holds  that  the 
property  owoer  must  be  afforded  notice  and  a 
bearing,  excludes  the  question  pf  benefit.  See 
also  Mlon,  Mun.  Corp.,  4th  ed.,  §S  760S,  781; 
Welty,  Assessments,  §g  808,  309,  and  other 
authorities  cited  infra. 

IllustrationB  of  the  extraordlnaiy  cases  which 
must  be  presented  to  warrant  adeparture  from 
this  rule  of  non-interference  by  the  courts  wlU 
be  found  in  Pretton  v.  Bvdd  and  PauUon  r. 
Portland,  eupra,  in  each  of  which  cases  th« 
general  rule  itself  is  strongly  opbeld.  In  the 
former  case  the  assessment  waa  far  in  excess  of 
tbe  value  of  tbe  property.  In  the  latter  case 
the  exception  recognized  is  where  property 
assessed  Is  bo  remotely  situated  from  the  im- 
provement charged  upon  it  tbnt  special  benefit 
to  the  property  is  phyaipally  impossible.     The 

£  resent  case  is  peculiarly  free  troQ»  difflcully, 
I  tbat  the  improvement  in  question  is  aide- 
walks.  Whatever  trouble  or  confiict  may  have 
arisen  In  regard  to  other  local  improvements, 
such  as  streets,  seweis,«tc.,  none  such  la  en- 
countered here.  The  conclusiveness  of  le^s- 
latlve  and  muDidpal  action  in  determining 
that  sidewalks  shall  be  laid  down,  and  the  ex- 
pense thereof  borne  by  the  abulllog  owner, 
without  any  hearing  from  him  on  the  question 
of  necessity  or  benefit,  Is  well  settled,  not  only 
in  Btates  where  a  bearing  Is  held  requisite  as  to 
assessments  for  street  improvemeots  generally, 
but  in  States  where  such  assessments  hav« 
been  held  wholly  inadmiasible  under  the  Con- 
Biitutions  of  thoee  States.  Tbe  method  pur- 
sued by  tbe  Act  of  the  Legislature  and  the 
municipal  ordinancea  in  this  case  has  met  with 
tbe  sanction  of  general  custom  and  Judicial 
approval  In  all  parts  of  this  country,  from  tha 
earliest  period  to  the  present. 

Says  Cooley  on  Taxation,  p.  683:  "Tha 
cases  of  asBessment  tor  the  construction  of 
walks  by  the  side  of  the  streets  in  cities  and 
other  populous  places  are  mote  dlalitictly  refer- 
able to  ttie  power  of  police.  These  footwalka  ' 
are  not  only  required,  as  a  rule,  to  be  put  and 
kept  in  proper  condition  for  use  by  the  adja- 
cent proprietors,  but  it  la  quite  eustomair  to 
confer,  by  the  municipal  chariers,  full  author- 
ity upon  the  municipalitiea  to  order  the  walks. 


1690. 
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«f  ft  Mud  and  qnalitv  by  tliem  prescribed, 
to  be  constructed  by  ttie  owners  of  adjacent 
lota  at  their  own  expenw,  witbia  a  lime  limited 
by  the  order  for  the  purpose,  and,  In  case  of 

tbeir  failuTe  bo  to  coDStruct  tbem,  to  provide 
that  it  sball  be  done  by  the  public  authorillea, 
and  tbe  cost  collected  from  such  owners,  or 
made  a  lien  upon  tbeir  property.  When  this 
is  tbe  law  the  duty  must  be  looked  npou  aa  be- 
ing enjoined  as  a  regulation  of  police,  because 
of  tbe  peculiar  interest  such  owners  have  in 
the  walks,  and  because  their  situation  gives 
them  peculiar  fitness  and  ability  for  periorm- 
inj;,  with  promptness  and  convenience,  the 
<Iu^  of  putting  tbem  fn  proper  state  and  of 
afterwards  keeping  them  in  a  condition  suil- 
«hle  for  use.  upon  these  grounds  the  author- 
ity to  eetabliah  auch  regulations  has  been  sup- 
ported with  little  diasent.  No  doubt  this  re- 
Siiirement  la  sometimes  in  a  measure  oppres- 
ve,  since  the  sctu&l  cost  may  exceed  tbe 
pecuniary  advantages  to  the  lot  owner;  but 
this,  in  toe  case  of  police  regulations,  is  never 
a  conclusive  objection."  Hesays  further  (pnge 
41G)  that  "while  sidewalks  may  be  ordered 
constTucted  under  tbe  police  power,  .  .  .  ijiey 
majr  also  be  constructed  by  means  of  special 
levies  .  .  .  and  the  eipenae  apportioned  by 
fconlage." 

Commenting  on  this  the  Court  of  Appenls  of 
Tlr^nia  aays  (SaTida  v.  Rithmond,  81  Ornlt. 
B77):.  "Whether  the  learned  author  Is  correct 
In  referring  tbe  improTeraent  of  tbe  sidewalk 
by  the  owner  to  the  police  power,  or  whether 
It  belongs  to  the  taxing  power,  it  is  not  malerinl 
to  discuss!  It  is  a  power  exercised  *by  tbe 
municipal  authorities  of  perhaps  three  fourths 
of  the  cities  of  the  United  Slates  under  their 
respective  charters.  It  is  just  and  reasonable 
In  Itself,  and,  with  a  few  exceptions,  is  ap- 
proved by  the  whole  current  of  decisions." 

Oki^Jvitiee  Beasley,  whose  strooe  expres- 
dons  in  tbe  Tid«-  Water  Co,  Cate,  18  N.  J.  Eq. 
£18,  occupy  several  pazes  of  tbe  brief  of  the 
plaintiffs  in  error,  and  are  especially  relied 
upon  to  establish  Ibeunconstitutionaiity  of  this 
Act,  expressly  excepts  from  the  rule  there  laid 
-down  assessments  for  sidewalks,  which  assess- 
■nenta  be  approves  in  the  following  language: 
"A  sidewalk  baa  always,  In  the  laws  and 
naagea  of  this  Blate,  been  regard^  as  an  ap- 
pendage to  end  a  part  of  the  premises  to  which 
It  is  attached,  and  is  so  essential  to  the  benefi- 
cial uae  of  such  premises  that  its  improvement 
may  well  be  regarded  as  a  burthen  belonging 
to  ue  ownership  of  tbe  land,  and  the  order  or 
requisition  for  such  an  improveuienC  as  &  police 
regnlstlon.  On  Ibis  ground  I  conceive  it  to  be 
^mte  legitimate  to  direct  it  to  be  put  in  order 
at  the  sole  expense  of  the  owner  of  the  prop- 
erty to  which  it  is  subservient  and  Indispen- 
•able."  Mate  v.  Newark,  87  N.  J.  L,  428.  Bee 
also  8taU  v.  Fuilw.  84  N.  J.  L.  227. 

Tbe  Supreme  Court  of  Tennessee,  which  has 
disallowed  assessments  for  street  improvements 

Snerally,  fia  opposed  to  the  Constitution  of 
at  State,  expressly  excepts  sidewalks  (Jfo- 
Bean  t.  ChajuSer.  9  Heisk.  849.  87S).  and 
places  the  authori^  to  order  their  constnictinn 
-or  to  construct  them  upon  tbe  ground  of  police 
power.  Frankiin  t,  Maberry.  6  Humph.  868; 
Wathington  t.  NaAriUe.  1  Swan,  177. 

Bo,  likewise,  in  Colorado,  where  aagessmeDta 
•  L.R  A. 


for  street  Improvement  generally  are  held  nn- 
constilulional.  Pdlmtr  v.  Way.  6  Colo.  106; 
PuaUi  Oily  y.  Rabinton,  12  Colo.  098;  Wilson 
V.  Ohi'eott.  Id.  600.  Bee  also  Qoddar^t  Cate. 
16  Pick.  503;  Palmyra  v.  Morion,  26  Mo.  B96; 
Woodbridge  v.  Detroit,  8  Mich.  809,  310;  Maeoit 
T.  Patt!/.  07  Miss.  878;  Debtoit  v.  Barker,  4  R. 
L  44G;  RBniaU  v.  Lebanon,  19  Ohio,  418;  l^aU 
V.  marleiton  Oity  Council,  12  Rich.  L.  788; 
OreenAitrg  v.  Toung,  S3  Pa.  880;  VLeary  v. 
8U)0,  7  La.  Ann.  26;  WhiU  v.  Pto^,  94  III. 
604  (reviewing  and  explaining  CMaago  v. 
Lamed,  84  111.  303,  and  Ottajoa  v.  Spencer,  40 
111  217);  Uenufpin  fteunft;  v.  PartltMon,  87 
Minn.  848;  Oalr<eilon  v.  Beard,  64  Tex.  437; 
Dillon.  Muo.  Corp.  ^  761.  par.  6,  4th  ed.  p. 
935;  also  S  798;  Burroughs.  Taxn.  494;  Dcsty, 
Tsxn,  1364. 

The  limitations  or  restrictions  which  should 
attend  the  exercise  of  this  power  as  to  side- 
walks need  not  be  gone  into,  for  none  such 
bear  upon  the  present  case.  This  is  not  a  case 
of  improvements  ordered  In  outlying,  unin- 
habited districts,  for  the  Act  requires  that  "no 
assessment  shall  be  made  for  oonatruclinff, 
grading,  paving  or  otbernise  improving  side, 
walks  outside  of  tbe  fire  limits,  except  as  an 
extension  of  similar  work  already  done,  or 
hereafter  done,  within  such  Are  limits."  Ab  to 
(he  material  to  be  used,  it  will  not  be  contended 
that  there  was  an  abuse  of  discretion  by  tbe 
municipal  authorities.  8o  far  from  being  an 
extremely  costly  character,  it  was  brick, — 
probably  the  most  usual  and  practicable  ma- 
terial employed  for  this  purpose.  Indeed  there 
Is  hardly  anything  cheaper,  unless  it  be  wooden 
planks,  which  from  their  infiamnmble  nature 
might  well  he  regarded  as  ill  adapted  to  use 
within  tbe  Are  limits,  or  for  pcrmsncnt  im- 
provements In  adjacent  districts  likely  t«  be 
brought  within  the  fire  limits.  In  no  aspect 
does  tbe  case  present  the  plain  and  manifest 
abuse  of  legislntive  or  municipal  power  and 
discretion  held  necessary  to  justify  tbe  inter- 
ference of  tbe  couns.  and  which  would  bring 
it  within  the  Intimation  of  Ibis  court  In  the 
Gate  City  8t.  R.  Caie,  80  Gs.  270.  Ab  to  the 
notice  and  bearing  "  appropriate  to  the  nature 
of  the  case,"  ample  provision  is  made  by  this 
Act  and  the  ordinances  thereunder.  In  the 
first  place  tbe  lot  owner  is  notified  by  general 
ordinance,  of  which  be,  as  a  member  of  Ihe 
corporation,  it  has  been  held.  Is  bound  to  take 
notice.  Palmyra  v.  Morion,  ivpra;  2  Dillon, 
Mun.  Corp.  g  804. 

Again,  before  a  brick  is  laid  special  notice  is 
given  him.  Tbe  ordinance  under  which  the 
improvement  Is  directed  requires  this  notice 
served  upon  the  lot  owner  that  be  mav  have 
the  opportunity  to  construct  the  sidewalk  him- 
self, or  have  it  constructed  at  his  own  prices 
for  lalx)r  and  material,  and  he  is  given  thirty 
days  in  which  to  do  this.  If  he  does  not 
choose  to  avail  himself  of  this  privilepe.  and 
the  city  constructs  tbe  sidewalk,  tbe  ordinance 
requires  that  he  be  notified  by  service  of  a  bill 
of  costs  and  expenses  of  Uie  amount  with 
which  he  is  charged,  and  an  opportuniMr  !■ 
afforded  him  to  queslioo  its  correctness.  Fin- 
ally, the  Act  itself  makes  full  provision  for  ft 
hearing  to  tbe  lot  owner  as  to  every  matter 
upon  which  he  is  entitled  to  be  heard  by  pro- 
viding that  If,  upon  bit  failure  to  pay,  ezecn- 
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tlon  be  issued  i 

d&vit  deoying  ,    , 

amount  for  wbich  tbe  execution  issued,  nhicti 
affidavit  is  made  returnable  to  the  superior 
court  to  be  tried  and  tbe  issue  determined  as  in 
cases  of  illegality.  The  property  owner  Is  tbua 
ioEormed  of  tbe  amount  of  tbe  a^essmcat,  and 
a  tioie,  place  and  tribunal  are  provided  at  and 
before  which  a  bearing  may  be  had  before  bis 
property  can  be  taken  and  sold.  If  the  side- 
-wtilk  is  not  miide  In  confonnily  with  tbe  re- 
qiiiremenla  of  tbe  ordinance,  if  he  is  cfaarKed 
an  amount  in  excess  of  the  proportion  lor 
wliicb  be  is  ossessabie.  be  may  be  beard  in 
reference  thereto.  "He  may  show  fraud,  mis- 
take, nunt  of  autborily  lo  support  the  assess- 
ment, or  afHilure  to  comply  with  the  provisions 
of  the  Statute.  Hia  constitutional  rights  are 
therefore  fully  protected.  Whether  Uje  plan 
and  system  of  local  improvements  as  auibor- 
Ized  and  admiuiatered  are  the  wisest  is  a  ques- 
tion to  be  addressed  to  the  Legislatuie."  i/en- 
B«gtn  Counti/  T.  Bartleion,  tnpra. 

The  followiug  is  a  list  of  cases  cited  for  the 
plaintiffs  in  error  to  dluatrate  vrliat  la  meant 
by  "due  process  of  taw:"  Ex parU  Ziebold,  23 
Fed.  Ecp.  TBI  (imprisonment  for  contempt): 
BeKan  v.  Slate.  80  Wis.  ISQ  (murder  case); 
FyneAamw  v.  People.  18  N.  T.  393  (liquor 
case);  Bank  of  Colombia  v.  Okely,  17  U.  8.  4 
Wheat.  285  [4  L.  ed.  5691  (summary  process 
In  favor  of  bank  against  debtors  on  notes,  etc); 
Ei  parte  Virginia,  100  U.  S.  81fi  [S5  L.  ed. 
67QT  (indictment  against  county  Judge  for  ex- 
cluding negroes  from  jury  lists);  Blackman  v. 
Lehman,  63  Ala.  547,  (trover  for  conversion  of 
city  bonds);  Jowa  v.  Re},nol6».  2  Tex.  351, 
(Bummary  judgments  on  bonds);  Wetlendt  v. 
Ghreijg,  18  N.  T.  200  (legislative  interference 
with  husband's  vested  rights);  Wilkinson  v. 
Leland.  27  U.  B.  2  Pel.  658  [7  L.  ed.  6C3] 
(legislalive  Act  confirming  private  sale);  Oi- 
born  T.  meholtnn,  80  U.  B.  13  Wall.  863  [30  L, 
ed.  S96]  (legislative  interference  with  vested 
rights);  Baker  v.  Ke'.ley  11  Minn.  480  (Limila- 
tion  Act  as  to  time  of  oltacking  tai-solca); 
Dieight  v.  WiliiamK  4  McLean,  536;  Pennoyer 
T.  Nef.  96  U,  8.  714  [24  L.  ed.  565];  Ptar»on 
V.  J?«tf,  10  Qa.  680  (suits  between  private 
parties  relating  wholly  lo  private  rights);  New- 
tomb  V,  Smith.  I  Cband.  71  (erection  of  mill- 
dams  witbio  power  of  Legisliiture,  and  panics 
injured  have  only  such  remedv  as  the  Statute 
may  prescribe);  Daridaan  t.  JYew  Orteant,  96 
U.  8-  107  [IH  L.  ed.  021]. 

It  will  be  seen  that,  with  one  exception 
(Bavidmn  v.  Aew  Orleane.  96  U.  8.  107  [24  L. 
«d.  621]),  these  cases  do  not  relate  to  as- 
Bessmenla  or  the  exercise  of  tbe  taxing  power. 
Bo  far  as  they  show  that  a  bearing  is  requisite 
they  are  unuecessary,  for  in  the  pi 
hearing  is  provided  for;  and  so  fai 
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the  quesiioD  to  which  that  bearing  ebould  ex- 
tend tbey  illustrate  nothing  as  to  cases  of  thla 
character.  Nor  does  the  Datddton  Gate  aid 
tbe  plaintifCs  in  error.  In  that  case  It  was  held 
that  tbe  Act  did  provide  for  due  process  of  law. 
and  the  assessment  was  sustained.  The  court 
says:  "This  court  has  heretofore  decided  that 
'due  process  of  law'  does  not  in  all  casea  re- 
quire a  resort  to  a  court  of  justice  to  assert  Iha 
rights  of  the  public  against  the  individual,  or 
to  impose  burdcna  upon  his  property  for  the 
public  use."  And  Mr.  Juifiee  Miller  lays  down 
the  following  rule;  "Whenever  by  the  laws  of 
a  8tate  or  by  state  authority  a  tax,  assessment, 
serritude  or  other  burden  is  imposed  upon 
property  for  the  public  use,  rtheiber  it  be  for 
tbe  whole  Stale  or  for  some  more  limited  por- 
tion of  the  community,  and  those  laws  provide 
for  a  mode  of  confirming  or  contesting  tbe 
charge  thus  Imposed  in  tbe  ordinary  courts  of 
justice,  witb  such  notice  to  the  person  or  such 
proceedings  in  regard  to  the  property  as  is  ap- 
propriate to  the  nature  of  the  caae,  the  judg- 
ment Id  sucb  proceeding  cannot  be  said  to  de- 
prive the  owner  of  his  property  without  due 
process  of  law,"  As  we  have  already  shown, 
the  Act  under  consideration  in  the  present 
case  comes  fully  up  to  this  rule. 

Much  of  (he  argument  addressed  to  this 
court  was  devoted  to  tbe  evils  and  boidshipa 
Incident  to  the  power  of  asaessment,  and  the 
very  elaborate  brief  for  the  ploinliffs  in  error 
concludes  with  the  language  of  Ckitf  Jv»tie» 
Church  in  Guat  v,  Brouklun,  89  N.  Y.  506,  In 
which  Jhese  evils  are  strongly  condemned. 
But  the  reply,  so  far  afl  tlie  courts  are  con- 
cerned, is  to  be  found  In  that  decision  itself, 
and  we  conclude  by  quoting  from  the  same 
opinion:  "Tbe  clTcctive  remedy  is  not  within 
the  judiciary.  Whatever  our  Individual  view* 
may  be  of  the  policy,  we  are  obliccd  to  main- 
tain  established  rules  of  law,  and  lo  restrain 
our  own  power  within  prescribed  limits,  oa 
well  as  lo  enforce  reatrictiona  upon  other  de- 
parfracnts  of  government.  We  should  regard 
a  departure  by  the  courts  from  rules  of  law, 
wisely  established  for  the  protection  of  all,  to 
meet  the  equities  of  a  particular  case  or  class 
of  cases,  aa  a  far  greater  evil  than  that  sought 
to  be  remedied.  Courts  can  confine  tbe  Legis- 
lature within  constitutional  authority,  and, 
when  the  questions  are  le^timatel^  up,  can 
and  do  exact  a  strict  compliance  with  all  the 
requirements  of  law  leading  to  a  forcible  tak- 
ing of  tbe  properly  of  tbe  citizen;  but  beyond 
ttiis  they  bave  no  discretion,  and  are  them- 
selves bound  to  observe  and  enforce  le.^ialative 
?-ovislous,  whether  tbey  approve  them  or  not. 
he  only  eflective  remedy  is  with  the  legis- 
lative department  of  the  govemmenL" 

Judgment  ajflrined. 


MICHIQAN  SUPREME  COUBT. 


Uagnus  HALLOREN,  Appl., 

William  CAMPBELL. 

(....Mioh.....) 

•  nia  title  to  aaolBaeaatinot  be  tried  t 

■oIloD  of  replevin  lor  property  t>eloDgliig  tt 


B.  Bfnnlelpftl  offlemv  appolBted  Ibp 
llzed  pertoda  are,  in  the  abaeooe  of  eipreaa 
antlioHtr  to  remove  tfasm  without  cause,  entitled 
to  hold  tbelr  oflloaa  udUI  the  expiration  ol  such 
periods  udIbm  removed  tberetram  for  cause  after 
BfalrlrlaL 

8.  nMMioeptanae  and  attempt  to  exer- 
ebe  tbe  dntiea  of  am  oSeo  b7  oaa  who  la 


Eallobsh  t.  Caupb£LIi. 


40» 


qjpOlnWd  to  tuooeed  Ml  Inciunbent  whoee  tarm 
li>d  DOt  exi)h«d  nnd  tbe  attempted  removal  of 
vbom  ma  onauooemrul  becauee  Illegal,  will  not 
oonatltat«  him  an  offioer  d«  fario  bo  lonf  **  tbe 
formar  Inomnbent  oontiiiaea  to  alalni  the  oSoe. 

(Angint  1, 1S9CL) 

ERROR  to  the  Circuit  Conrt  for  Menominee 
Coiintj  to  leriew  a  judgment  reversing  a 
jndSineDt  of  a  Justice  of  tbe  peace  in  favor  of 
plamtiff  In  an  notion  broucbt  to  recover  posses- 
sion of  ceiUin  property  belonging  to  the  office 
of  street  commlHloaei  of  Menominee  City. 

Tbe  case  Bufflcleot^  appears  la  the  opialon. 
Measrt,  Phillips  A  Tbompaon,  for  appel- 
lant: 
Tbe  title  to  an  offlce  cannot  be  tried  In  an 

BCiionof  replevin  for  property  belonging  to  tbe 

Wai/ne  Covnty  t.  Benoit,  30  Mlcb.  ITS,  and 
cases  ibere  cited;  Ridley  y.  New  York,  88  N. 
T.  608. 

Tbe  street  commissioner  is  the  proper  custo- 
dian of  tbe  city  property  pertaining  to  b is  ofHce. 

Menominee  Cborter  (being  Act  No.  228, 
Local  Lans  1888),  cbap.  5,  1 18;  chap.  7,  §§  20, 

ai. 

He  is  therefore  a  bailee  of  the  property,  and 
may  maim aio  replevin  for  Its  possession. 

Wella,  Replevin,  S  100;  How.  Stat.  §ii  68S6- 
6880,  8342;  Damond-<i.  MeCartks.niovie,.  525; 
Wavne  County  v.  Benoit,  M  Mich.  176;  Phtnix 
T.  Clark.  3  Mich.  837. 


the    office,    whethe- 


Atlhelime  of  commencing  suit,  plaintiff  was 
iefneto  street  commissionec. 

Tbe  cbarter  gives  tbe  clt^coundlfull  power 
to  remove  the  street  commissioner  summarily, 
as  nas  done  in  this  cose. 

Menominee  Charter,  wwpra,  cbapk  8,  %  17; 
Saif^er  v.  Detroit.  18  Mich.  846. 

Mr.  B.  J.  Brown,  for  appellee: 

A  corporate  ofBcer  cannot  be  amoTed  without 
canse,  though  the  charter  says  generally  that 
he  may  be  amoved. 

Grant,  Corp.  p.  88,  not*  f,  citing  Com.  Dig. 

Our  state  system  favors  appointments  for 
Ilird  periods,  and  almost  entirely  rejects  the 
policy  of  removals  at  will. 

Stead  V.  Ingham  Counts  Treat.  88  Mich.  419. 

To  warrant  llie  removal  of  an  officer,  apeciflc 
charges  should  be  brought  sgninst  him  and  all 
witnesses  In  tbe  matter  should  be  sworn. 

Hi^h,  Eztr.  Legal  Rem.  g  SS. 

^^'bere  it  is  Inlended  to  remove  an  offlcer  of 
a  corporation  it  is  In  general  absolutely  neces- 
sary, not  only  ilinl  be  should  be  summoned 
generally  to  attend,  but  he  must  have  a  parElc- 
utar  summons  to  attend  and  ansncr  the  partic- 
ular charges  against  him. 

Ilngs'i  Com,  11  Cote,  83;  Exeter  v.  Glide,  4 
Mod.  86;  Delney  v.  Ifeute  River  Nat.  Co.  1 
Hawks.  274;  Com.  v.  Pennt^/ltania  Betuf.  Imt. 
a  Serg.  &  R.  141;  Ang.  &.  A.  Corp.  S§  420.  429, 
and  ca^es  cited. 

To  justify  the  removal  of  a  corporate  offlcer 
»L.aA. 


there  mast  be  misconduct  specially  In  tbe  elo- 
cution of  Ms  office. 

Seg.  T.  NeiBbiiry,  1  Qale  &  D.  888. 

Unless  an  offlcer  be  elected  and  declared  to 
hold  during  pleasure,  the  power  of  amotion  aa 
well  aa  of  disfranchisement  ought  to  be  exer- 
cised in  a  Just  and  reasonable  manner  and  upon 
due  notice  and  opportunity  to  be  heard. 

2  Kent,  Com.  p.  298. 

CahUl,  J.,  delivered  the  opinion  of  tbs 


wooden  road-scraper,  one  wooden  beam- 
plow,  one  wooden  tool-box  and  ita  contenla, 
consisting  of  a  quantity  of  sbovels  and  picks, 
also  all  notlce-booka  containing  blank  notice* 
used  by  the  street  commissioner  of  Menomlneft 
City,"  which  be  claims  tielongs  to  the  offlce  of 
street  commissioner  of  the  City  of  Menominee, 
The  defendant  defends  upon  tbe  ground  tb^ 
he  Is  himself  street  commissioner  of  the  City  of 
Menominee,  and  is  therefore  entitled  to  th» 
possession  of  the  property.  Tbe  defendant 
claims  that  on  May  6,  1889,  be  was  duly  ap- 
pointed to  tbe  office  of  street  commissioner  for 
one  year;  thatbequalifledand  entered  upon  th» 
discharge  of  his  duties  as  such  offlcer,  and  to- 
continued  down  to  tbe  commencement  of  tbia 
suit.  The  plaintiff  claims:  firtt,  that  the  de- 
fendant was  never  legally  appointed  to  tbe 
office;  teeond,  that  if  be  was  appointed  he  waa 
removed  by  the  common  council  oa  the  5th  day 
of  August,  1889. 

Tbe  point  made  against  the  legality  of  tbe 
defendant's  appointment  totbeofficels  that  the 
charter  of  the  Cltv  of  Menominee  provides: 
"The  council  aball  prescribe  tbe  rulea  of  Ita 
own  proceedings,  and  keep  a  record  or  journal 
thereof.  All  votes  shall  bo  taken  by  yeas  and 
nays,  and  be  so  entered  upon  the  journal  as  to 
show  the  names  of  those  voting  In  the  affirm- 
ative, and  those  In  the  negative,  and  within  on» 
neek  after  any  meeting  of  the  council  all  the 
proceeding  and  votes  taken  thereat  shall  be 
publishedin  one  of  the  newspapers  of  tbe  city." 
Chapter  8,  g  8, 

The  record  of  the  defendant's  appointment 
Is  as  follows:  "Alderman  Spies  nominated 
William  Campbell  street  commissioner,  sec- 
onded by  Alderman  Oehrllng,  and  be  was  de> 
dared  elected."  It  is  claimed  that  this  record 
does  not  comply  with  the  requirements  of  th« 
charter,  and  that  the  appointment  is  therefore 
void,  and  we  are  cited  to  SCeckert  v.Easl  Sagi- 
nate,  23  Mich.  104.  If  we  were  required  in  tbte 
case  to  pass  upon  tbe  title  of  the  defendant  to 
the  office  which  he  claims  to  hold  tbe  case  cited 
would  be  la  point;  but  we  agree  with  plain- 
tiff's counsel  that  the  title  to  this  ofBce  cannot 
be  tried  in  an  action  of  replevin  for  property 
belonging  to  the  office.  II  is  sufficient  for  tbe 
defendant's  claim  that  the  common  council, 
having  authority  to  do  so,  undertook  to  elect 
bim  street  commissioner;  that  he  accepted  their 
action,  qualified  for  the  offlce,  and  entered  upon 
the  dlBcbarge  of  bis  duties,  and  was  recognized 
by  the  common  council  as  de  facto  street  com- 
missioner. This  position  would  entitle  him  to 
:  the  custody  of  the  property  in  controversy  an- 
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iMi  be  had  been  legally  removed  from  oflllce  by 
the  conimoD  oouDcit,  or  bad  been  In  fact 
remoTed  by  the  common  council,  abd  had  ac- 
quiesced In  Bucb  lemoTal,  and  to  tbe  sppolnt- 
tnent    ot    Ibe  plalntifl   aa  bis "' 


Wayns  County  v.  Baieit,  20  Wicb.  180. 

Tbe  first  action  of  the  common  council  for 
the  remoTal  of  tbe  defendaat  was  taken  at  a 
«pecial  meetiDg  called  for  July  23,  lettQ,  at 
which  the  following  resolutions  were  presented 
•udread;  "Whereas,  Wm.  Campbell,  the  street 
■comratasioner  of  the  Oily  of  Menominee,  has 
.gnided  and  graveled  a  road  on  the  town  line, 
«iid  Tunntn;  from  tbe  state  road  west  to  the 
gravel-pic,  without  being  ordered  by  the  com- 
tnoit  council,  or  without  their  knowledge, 
thereby  eipending  a  large  sum  of  money  with- 
■out  authonty,  and  thereby  subjecting  the  city 
to  needless  and  uncalled  for  ezpense:  and 
whereas,  the  said  Wm.  Campbell  as  street  com- 
missioner, as  aforesaid,  has  neglected  and  re- 
fused, and  still  does  neglect  and  refuse,  to  obey 
the  orders  of  Ibe  city  council  in  this,  to  wit, 
Tefusiag  to  gravel  O^den  Avenue  as  directed 
by  vole  ol  this  council  passed  at  a  regular  meet- 
log  held  July  IG,  1889;  now,  be  it  resolved, 
that  said  Wm.  Campbell  be  and  hereby  is  re- 
moved from  ofBce  of  street  commissioner  of 
said  city,  and  the  office  of  street  commissioner 
ts  hereby  declared  vncant." 

Upon  a  motion  being  made  to  adopt  this  re«- 
olution  the  mayor  stated  that  he  did  not  think 
It  could  be  Bcled  upon  at  this  meeting,  un- 
der tbe  call  that  bad  been  made,  and,  tbe  mat- 
ter belne  referred  to  tbe  city  attorney,  he 
decided  inat  the  mayor  was  right.  No  action 
was  therefore  taken  on  tbe  resolution  at  that 
meeling.  At  the  next  regular  meeting,  held 
August  n,  1889,  the  resolutions  above  quoted 
were  adopted  by  jeas,  seven;  nays,  two.  Im- 
inedialcly  following  this  action  a  resolution  was 
adopted  appointing  Magnus  Hallgreo,  the 
plaintiff,  street  commissioner  by  a  similar  vote. 
So  notice  was  given  to  the  defendant  of  tliese 
-charges  against  him,  or  of  the  proposed  action 
to  remove  bim  from  office.  Tbe  following 
provisions  of  the  chatter  bear  npon  tbe  ques- 
tion of  the  right  of  the  common  council  lo  re- 
move tbe  defendant  from  office; 

Section  8,  chap.  S.  "The  following  offlcers 
•ball  be  appointed  by  the  council,  viz.,  a  city 
attorney,  city  aurveyor,  city  marshal,  city 
clerk,  street  commissioDer,  and  engineer  of  the 
fire  department.  The  council  may  also,  from 
time  to  time,  provide  by  ordinance  for  the  ap- 

eintmenC  of,  and  appoint  for  such  term  as  may 
provided  in  the  ordinance,  such  other  offlcers, 
whose  election  or  appointment  fa  not  berda 
cpccinlly  provided  fo^  as  tbe  council  may 
[aball]  deem  neceasary  for  the  execution  of  tbe 
powers  granted  bv  this  Act  and  may  remove  tbe 
aame  ul  pleasure. 

Section  S.  "The  mayor,  city  marshal,  city 
<:lerk,  city  treasurer,  street  commissioner,  su- 
pervisors and  constables  shall  hold  tliclr  ofDce 
lor  the  term  of  one  year  from  the  first  Monday 
In  April  of  the  year  when  elected,  and  until 
their  successors  are  qualified  and  enter  upon 
the  duties  of  their  offices." 

Bertion  17,  chap.  8.  "Any  person  appointed 
to  office  by  the  coundl  by  autboiity  of  this 
«  L.  R.  A. 


Artn  .         

the  majority  ot  the  aldermen  elec^  and  tha 
codndl  may  expel  any  alderman,  or  remove 
from  ofBoe  any  person  elected  thereto,  by  m 
concurring  vole  of  two  thirds  of  all  the  alder- 
men elect.  In  case  of  elective  offlcers  provision 
shall  be  made  by  ordinance  for  preferring 
charges,  and  trying  the  same,  and  no  rerooral 
elective  officer  shall  be  made  unless  m 


cal  Acts  188S,  pp.  161,  1S2,  176. 

It  Is  claim«l  by  the  ptaintiS  that  tinder  thla 
last  provision  of  the  cbarter  the  common  conn- 
cil  bad  a  rirbt  to  remove  the  defendant  from 
the  office  of  street  commissioner  without  notice 
to  bim. 

In  Meadf.  Ingham  CVmnfy  Tmu.,  80  Hich. 
416,  this  court  said:  "Our  stale  system  favora 
appointments  for  fixed  periods,  and  alutoat  en- 
tir^  rejects  the  policy  of  removals  at  will." 

We  shall  need  lo  find  in  the  charter  of  He- 
nomiuee  clear  and  unequivocal  power  vested  In 
the  council  to  remove  this  officer  without  no- 
tice before  we  can  concede  that  anyaucbpowei 
eiiata. 

In  I  Dill.,  Hua  Cava.,  (^  ZED,  it  laaald: 
"Where  an  officer  is  appointed  during  pleasure, 
or  where  tbe  power  of  removal  is  discretionary, 
the  power  to  remove  may  be  exercised  without 
notice  or  hearing," 

InHechem.  Pub.  Oft  g4H,  itUMid:  "In 
those  cases  in  which  the  office  Is  held  at  the  pleas- 
ure of  the  appointing  power,  and  where  iha 
power  of  removal  Is  exercisable  at  Its  mere  dis- 
cretion, it  is  well  settled  that  the  officer  may  be 
removal  without  notice  or  hearinp,"  In  sup- 
port of  this  position  both  of  these  learned  wnt- 
en  dte  the  case  of  Bxparle  Hennm,  S8  H.  S.  18 
Pet  880 [10 Led.  18ft, anduponthlscaae most 
ofthelater  caseshavebeenbased.  Thatwasthe 
case  of  a  clerk  of  tbe  Distrtet  Court  of  the  Doited 
States  for  theXlaalernBistrictotliOuislaDB.  He 
had  been  removed  from  office  by  tbe  district 
judge  without  other  cause  than  the  desire  of 
the  Judge  lo  supplant  him  with  a  personal 
friend.  The  court  held  that  as  tbe  law  vested 
in  the  Judge  the  appointment  of  a  clerk,  and  aa 
such  appointment  was  not  for  any  fixed  term, 
the  power  of  appointment  neceesarily  carried 
with  It  the  power  of  removal.  The  main 
ground  of  tbe  decision  was  that  It  could  not  be 
admitted  that  it  was  Che  Intention  of  the  Con- 
stilutioo  that  such  an  ofQce  should  be  held  dur- 
ing life.  We  have  not  found  any  case  where 
an  officer  who  was  appointed  for  a  ilxed  term 
(and  when  the  power  of  removal  waa  not  ex- 
pressly declared  by  law  lo  be  discretlontu7) 
has  been  held  to  be  removable  except  for  cause, 
and  wherever  cause  must  be  assigned  for  the 
removal  of  the  officer  he  is  entitled  to  notice, 
and  a  chance  to  defend.  FlOd  t.  Com.  S2  Pa. 
478i  BtaUt.  St.  Louit,  80  Ho.  19,  B  West. 
Rro.  461 

It  is  claimed  on  behalf  of  theplaintUI  that 
because  section  17  of  chapter  8  of  the  Charier 
provides  expressly  that  elective  officers  shall 
not  be  removed  except  for  cause,  it  it  to  be 
presumed  that  tbe  Legislature  Intends  that 
appointed  officers  might  be  removed  without 
cause.  We  ore  not  disposed  to  allow  an^  pre- 
sumption to  aid  the  exercise  of  such  arbitrary 
power,    InnichacasetheLegialaturemayl^ 
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vtpnm  wordfl  confer  upon  tlie  comiDon  conn- 
cil  of  ft  dtj  the  power  to  remove  an  olBcer 
without  caoae;  but  in  the  alnence  of  «ach 
power  given  in  express  words  the  presumption 
must  be  that  the  Le^slature  iDtended  that 
erery  officer  appointM  for  a  fixed  period 
should  be  euUt]«i  to  hold  hli  office  until  the 
«xpirfttlon  of  such  period  unless  removed  there- 
from for  cause  afters  f^tria).  This  presump- 
tion is  streDglhened  when  ve  compare  section 
17  of  chapter  8  with  section  8  of  oliapter  0,  be- 
fore quoted.  In  the  latter  section  certain  offi- 
cers are  declared  to  be  remoTsble  at  pleasure, 
and  although  the  street  commissioner  is  ez- 
presalynamed  In  that  section  he  is  not  included 
among  diose  who  ma^  be  so  aumniaTily 
ceoK>Ted,  But  It  Is  claimed  by  plaintiff  that  he 
bu,  ihic*  bit  appointment,  been    acting  as 


street  commissioner,  and  Is  therefore  de  facto 
such  officer.  There  could  not  be  two  lucnm- 
benls  to  this  office.  The  defendant,  by  his  i«- 
fusal  to  deliver  up  the  property,  books  and 
papers  of  the  office,  has  todicated  that  he 
claimed  to  hold  the  office.  If  he  was  once  law- 
fully in  olBce.  a  fact  which  we  are  not  allowed 
to  queetion  on  Ibis  record,  and  basDever  yield- 
ed, but  has  held  on  andconlioued  to  act.  then 
the  plaintiff  has  never  gotten  possession,  and 
cannot  be  regarded  as  an  ofQcerrf«/ij«(o.  Mtad 
T.  Ingham  County  Treasurer,  tupra,  419. 

Ilttj^idgmentoftliecoart  betoje  laiiinaeconl- 
(iTiet  with  tAcM  vieiBt,  and  it  <0nned,  with  eottt. 


■WISC0H8IN  SUPREME  COURT. 


Ralph  a  BUSHNELL 
ZBjah  D.  BUBHNELL  «t  aL 


X,  nta  Btatnte  of  Utnltetlmui  aa  to  tba 
ricM  of  action  oTa  nmtrwho  tn&kea  par- 
ttalparmenu  on  Uie  debt,  asaliut  bis  oo-auretr 
tor  ooairttnilloD,  oommeoces  to  run  as  to  auob 
pajmenta  from  Uie  time  be  pars  the  eredltor  moie 
than  his  proiKirtlon  ol  the  debt. 

S.  AnaetUmatlawbraanrvtrwboluM 
paid  ^Mire  than  Ue  proportloo  of  tlia 
doM  Bffalnat  Us  oo^orety  for  ooulilbutloD  Is 
(OTemed  br  the  BtaMte  of  LImltatloaa  applies^ 
b)e  to  legBl  acUona,  and  la  not  brought  within 
the  Btatule  applicable  to  equitable  actiona  by  tbe 
taot  tbat  an  equitable  aotloD  may  tie  maintained 
tor  oontrlbutloa  In  a  proper  oaaeL 

&  A  mretrirtio  baa  mada  partial  pa^ 


■bar*  of  tbe  dabti  Us  right  to  oootributlon 
aa  to  all  of  wUoh  azoept  the  last  la  barred  by 
UmltatloD,  la  enlltied  to  Judgment  against  Us  co- 
■uretr  tor  the  amount  of  luoh  lait  payment. 


than  bis  proportion  of  tbe  debt,  and  the  laat  pv 
ment  Is  lev  than  the  oo-aumtT'a  proportloii. 
4.  A  •iu«tr  wbo  baa  paid  more  tban  bU 
■bare  of  tbe  debt  le  eoUUed,  in  an  action  for 
ooDUibuiJon  against  his  oo-eurety,  to  intareat  on 
the  amount  reooveied  from  tbe  time  of  lu  pay- 
ment at  the  leeal  rate  only,  although  the  debt 
Bsoured  bore  a  hljher  rate. 

(September  ffi.  UOCL) 


his  co-surety  tbe  amount 
which  be  bad  paid  IneiceaBof  his  share,  allow- 
ing a  part  only  of  plaintiff's  claim  and  Interest 
thereon  at  tbe  tatej)rovided  In  tbe  note.     ^' 

firmed  on  plainti^i  oppeoL    Bnerteii  an  at- 

fradant*  apptaL 

Plaintiff  and  defendant  Elijah  D.  wer« 
brothers  and  had  signed  as  sureties  a  note  exe- 
cuted by  ODotber  brother,  Levi  N.  Plaintiff 
was  compelled  to  pay  more  than  hts  proportion 
of  that  noU  and  Nought  tbfa  action  to  compel 


KOEB.^-Contrfbutlon  betwean  oaurdlM^ 

Sureties  ouglrt  to  be  placed  in  the  situation  ot 
the  oredllors  they  shall  have  paid  or  be  bound  to 
pay.  Bcrlbner  t.  Hlokok,  ^  Johna.  Cb.  380,  1  N.  Y. 
Ch.  L.  ed.  flSO:  Lldiierdale  v.  Boblnson,  i  Brock.  UT. 

This  principle  of  eubetttutloD  applies  In  favor  of 
one  surety  who  has  paid  more  tban  his  proportion 
of  the  debt,  to  enf oroe  contribution  out  o(  security 
given  by  a  oo-sucety.  Felton  v.  Biasel,  25  Minn.  20; 
Cuyler  ».  Bnsworth,  8  Paitre.  BS.  8  N.  Y.  Ch.  L.  od, 
nS;  Cbeeeebrough  i.  MlllBrd.  1  Johns.  Ch.  409, 1 N. 
r.  Ch.  L.  ed.  IW;  Croft  v.  Moore,  9  Watla.  Mil;  Hob's 
btate,  W  Pa.  t7%  Burrows  *.  MoWhann,  1  Deeaua. 
tot;  LlddPTdale  v.  Boblnaon,  i  Brock.  IGB;  Oordon 
T.  Rlzey,  14  Ta.  L.  J.  MB;  Pmram  v.  BUey,  SS  Ala. 

an. 

ContrlbntJOD  la  among  suretiea  only,  and  pte- 
•oiMalbepaynMiDtandextlnguUthinentot  thedebt 
by  one  for  the  beoeflt  of  alL  It  reata  rather  upon 
the  equity  of  equality  than  upon  contract,  though 
at  law,  to  save  tbe  right,  a  promise  to  cootribute 
wSl be InpUed.  I>menbeokT.Dygert,9TN.Y.3(». 
U  An.  Rep.  GIT;  CampbeU  v.  Mesler,  »  Johoa.  Ch. 
M,  1  K.  Y.  Ch.  L.  ed.  SB;  Armilage  v.  Baldwin.  5 
•  L.R  A, 


Beav.RS;  Davla  v.  Terrlnet  4  Bair.Ch.a,gN.T. 
Cb.  L.  ed.  796. 

Jurisdiction  of  courts  of  law  fai  oootrtbutlon  be- 
tween sureties  Is  expressly  placed  upon  the  ground 
of  on  Implied  aasumpall,  arWng  from  the  knowl- 
edge  of  the  general  prlndple  that  equality  Is  equity. 
Waten  v.  BUey.  E  Bar.  ft  Q.  BDS,  U  Am.  Deo.  SOB. 

Tbe  right  of  oontrlbutloa  dose  cot  spring  from 
oontraot.  but  reals  on  general  prlndples  of  natural 
Justice,  that,  When  one  has  dlseharged  a  debt  orol>- 
Ugutlon  wUoh  was  a  common  ofaarge  for  the  bene- 
tlt  of  all,  he  has  a  right  to  call  upon  bla  debtoia  for 
ooutrlbutlon.   Dnrbln  v.  Kuney  (Or.)  April  T.  1880. 

As  lespeoli  the  right  of  oontrlbutlon  It  la  imma* 
teiial  wbetber  the  parUea  are  Jointly-  or  severally 
liable,  or  whether  they  are  bound  by  sepantte  or 
the  same  InatramBota,  or  kiuw  of  eaob  other's  eo- 
gsgement,  or  are  Uabte  In  the  same  or  dUterent 
amouula,  If  their  obUgatlona  be  anuoed  in  reepeot 
to  one  and  the  sanu  transaction,    Ih<il 

The  rule  that  a  suie^  who  baa  paid  a  port  of  the 
Joint  llabattymay  recover  from  each  of  his  oo- 
sutetlea  hla  proportional  port  of  the  sum  so  paid 
does  not  apply  where  morelhaD  one  of  the  suretiea 
have  made  payments.    In  Ibe  latter  caae  all  pay- 


See  also  44  L.  1 
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Elijah  D.  to  pay  bli  ehare.  At  Ibe  time  tbe 
kctlon  was  brought  Elljab  D.  wee  iosute  and 
wsdei  the  caie  of  s  guardian,  wbo  was  alao 
Bade  a  party  to  the  scLiou. 

Tbe  case  sufflcieatly  appears  Id  tbe  opinion. 

MeuT*.  Bnshnell  A  Watkina,  for  plain- 
tiff: 


Ifaton  T.  Pierron,  68  Wis.  230;  Gm-man  Am. 
SoK  Bank  v.  FriUt,  68  Wis.  BBO;  Lidderdaler. 
RMnaon,  2  Brock,  169. 

The  fact  that  the  Slotute  of  Limltationa  bad 
run  a^Biust  tbe  creditor  !□  ravor  of  tbe  defend- 
ant Elijah  D.  does  not  relieve  him  from  liabill- 
tj  to  contribute  when  bis  co-surety  has  been 
compelled  to  pay. 

CnjKp  V.  Boalaiek,  6  Am.  Rep.  669,  20  Oblo 
Bt.  887;  Preilar  v.  Stallieorth,  87  Ala.  408;  7 
Wait,  Act  and  Def,  341:  AfdrieA  v.  Aldrieh, 
H  Vl  B34.  4B  Am.  Rep.  TBI. 

A  Buit  by  a  ^laying  »urety  against  bis  co- 
(Urety  for  coninbution  was  always  of  original 
equitable  cognizaace. 

Snell,  Eq.  p.  421;  1  Slory,  Eq.  ?^  49S,  4B3, 
496,  49d;  8  Pomeroy,  Eq.  Jur.  %  1418;  Bering 
V.  EaH  of  WinthtUta,  1  White  &  T.  Iiead. 
Caa.  Eq.  114. 

The  doctrine  of  subrogation  Is  of  purely 
equitable  origin  and  nntut«. 

3  Pomeroy,  Eq.  Jur.  S  1418,  noU  1;  Bis- 
phani,  Eq.  g  886. 

Tbe  riglit  of  contribution  does  not  arise  on- 
ttl  tbe  surely  baa  paid  more  than  bis  shue  o( 
the  debt. 


tupra;  Morgan  v.  Smith,  70  S.  T.  687;  AldHeh 
T.  AMrich.  58  VI.  834,  48  Am.  Rep.  T91;  3 
Sutbeilnnd,  Damages,  597-600;  Brandt,  Bur. 
§S  Ml,  £59. 

Me»*ri.  Orton  &  Osbom  and  D.  S. 
Kose,  for  defendants: 

Each  payment  gave  the  plaintift  a  cause  of 
action  against  tbe  defendants,  and  the  Statute 
commenced  to  run  from  the  time  tbe  payment 
was  made. 

Ancell.  LImttarions,  gg  181,  183;  Bamet  V. 
Humphreyi,  6  Mees.  &  W.  153;  ZnolU  v.  But- 
ler,  10  Rich.  Eq.  148;  Brandt,  Sur.  §  259. 


The  Blalnte  of  LlmllatlonB  begins  to  inn  be- 
tween co-Bureties  at  tbe  time  the  debt  is  paid, 
iirespectlTe  of  the  time  the  obligation  was  en- 
tered into  or  became  due. 

BjiUock  V.  Campbdl,  9  GiU,  183;  Wood,  LIm, 

L145;  Pealody  t.  Chapman,  80  N.  H.  418; 
ett  T.  2fieMt,  61  Am.  Dec.  507,  not*/  Sud- 
wn  V.  Bithop,  83  Fed.  Rep.  619,  85  Fed.  Rep. 
820;  Ohipman  y.  Morrill,  30  Cal.  180. 

Cole,  Ch.  J.,  delivered  tbe  opinion  of  tbe 

This  is  an  action  by  a  paying  surety  against 
a  co-BQTcty  for  eonlribulioD.  Cross  appeals 
from  the  judgment  were  taken,  and  tbe  ques- 
tions arising  will  be  considered  without  special 
reference  to  tbe  case  to  which  they  relate.  Tb» 
main  question  Is  presented  on  the  finding  of 
the  court  below  that  tbe  plaiatilT  is  tbe  owner 
and  bolder  of  tbe  note  mentioned  in  the  evi- 
dence,  which  was  signed  by  the  parties  to  tha- 
action  as  sureties  for  their  l)rDther,  Levi  N. 
Tbe  note  drew  interest  at  Ibe  rate  of  10  per 
cent,  and  several  paymenta  were  mtide  upon  it, 
from  time  to  time,  by  the  ploIntilT.  As  to 
these  paymenla  the  six-years'  bar  of  tbeStatutv 
of  Limitations  was  interposed,  which  Ibe  court 
sustaine<l  as  to  all  pavmenta  except  the  one  for 
$98,  made  January  39,  1880.  As  to  that  pay- 
ment the  circuit  court  held  tbe  plaintiff  was 
entitled  to  recover  tbe  full  amount  thereof, 
with  10  per  cent  interest  from  tbe  time  it  was 
paid,  and  that  the  action  was  barred  as  to  the 
other  payments.  The  Srat  question  which  will 
be  considered  Is,  Was  the  six|years'  Statute  of 
Limltationa  applicable  to  the  first  aix  payments 
made  opon  the  note  by  the  plaiuliU?  It  b 
said  by  defendants'  connsel  that  this  action  for 
contribution  betveen  sureties  la  founded  upon 
an  implied  contract  to  contribute,  and  that  a 
rigbt  of  action  accrues  against  the  co-surety  on 
each  separate  payment  when  made,  when  It  is 
more  than  tbe  equal  share  of  tbe  debt  which 
tbe  paying  surety  Is  bound  1o  pay;  and  hesaya 
tbe  case  comes  strictly  within  the  limitation  of 
subdivision  3,  g  4333,  Rev.  Slat.,  which  bars 
an  action  upon  an  ohligallon  or  tiability,  ezr 
press  or  Implied,  in  Bii  years,  except  those  men- 
tioned in  the  !»Bt  two  preceding  seciioDS,  The 
decision  of  the  questions  presented  is  clear 
upon  the  authorities. 


mente  most  be  added  tOKether.  and  tbe  a^greKsta 
divided  equally  amons  tlie  sureties.  Oroea  v.  Da- 
vis, 81  Teon.  ttX. 

Co-sureties  sie  bound  to  oontribute  equal];  to 
dedebttliey  have  Jointly  undertaken  to  pa;,-  but 
tbe  undertaking  must  be  Joint,  not  eeparate  and 
•uceeestve.  U'ltanald  t.  Uasmder.  £8  if.  B.  S  Fet. 
«0,  T  L.  ed.  T«. 

A  surety  wlio  pays  ball  of  the  oommon  UabOlly 
under  au  agreemeut  ^at  the  olaim  sball  not  be 
aatlEOed  except  to  tlie  extent  of  the  pajment,  and 
that  tbe  oreditor'a  aMm  and  remedy  against  the 
ether  snrety  shall  not  ba  affected  or  Inipalreil  thero- 
bf,  cannot  set  uv  satlsfnotloD  of  the  whole  debt  by 
ttie  oo-operatloD  of  the  Statute  of  Nonolalm  and 
the  payment,  as  a  baals  on  which  to  found  an  equi- 
ty to  contribution.  Pegram  v.  Kllej,  88  Ala.  W». 

Dpon  a  bill  by  a  surety  to  compel  contribution 
byaoo-surety. equity  may  pursue  and  subject  to 
liability  his  property  fraudulently  conveyed  to  a 
third  party  who  Is  made  a  defendant,  without  flrat 
nqulrtng  the  remedy  at  law  to  ~ 
Uoore  V.  Baker  (Wis.)  M  Fed.  Bep. 
S  L.  R.  A. 


The  right  of  contribution  affecla  only  the  relation 
of  the  oo-dcbtors  or  euretlce  between  themsclvea. 
and  Is  entirely  dlstloot  from  the  contmct  with  tlia 
creditor,  which  oontraot  la  made  for  tbe  lieneflt  of 
the  creditor  and  simply  ezpreeses  the  relation  t>e- 
tween  the  oo-debtors  and  the  oredlton.  Durbln  t. 
Kuney  (Or.)  April  T,  18B0. 

In  a  suit  Inequity  the  rateof  contribution amon( 
Buretlee  ia  detfirmioed  aocordJng  to  the  numlier  ot 
them  who  are  solvoot,  and  not,  as  In  ao  action  at 
law,  t>y  the  total  numlwr.  Oroii  v.Davl8,8ITenn, 
ae. 

A  surety  who  haa  paid  oounsel  fees  tor  serrloea 
neoeeaary  tor  ttie  oommon  defense  of  all  tbe  sura, 
ties,  rendered  tor  their  mutual  twneBt,  Is  enllllcd 
to  contribution  from  oo-Buretlea  who  have  accept- 
ed tbe  servlcee  and  agreed  to  pay  their  share.    Tbiil. 

Jn  the  reoovery  of  contribution  against  co-aure. 


Bforj 


;,  tbe  c< 


It  oontrfbt^ 


,y  Google 
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8aj8  Mr.  JwttieeSiOTy:  "0[ig:iDall;  it  seems 
tobave  been  guestioned  whether  conlribution 
tietween  Bureties,  unless  founded  upon  none 
positive  contrHcI  hetween  tliem  iDCurring  such 
linbility,  was  »  matter  capable  of  being  ea 
forced  at  law.  But  there  i»  now  do  doubt  tliat 
iL  may  be  enforced  at  law  as  well  as  In  equity, 
nltboueh  no  sucb  contract  exislg.  And  it  mai- 
lers not,  in  case  of  a  debt,  whether  the  sureties 
are  Jointly  and  aeverally  bound,  or  only  sever- 
ally;  or  whether  their  Buretyabip  arises  under 
the  same  oblii;stion  or  instrument,  or  under 
-divers  obligations  or  Instrumenls,  if  all  tbe  iu- 
ttrumenu  are  for  the  aame  identical  debt."  1 
Story,  Eq.  Jut.  §  495, 

In  batiel  t,  HwmpTiTeya,  6  Mecs.  &  W.  1B3, 
Baron  Parke  says  the  action  for  contribution 
Arises  upon  a  principle  of  equity,  tboucb  It  is 
DOW  established  tA  be  (he  foundation  of  an  ac- 
tion at  law,  and  this  is  genersJIy  the  language 
of  the  cases  upon  the  subject.  The  result  of 
thif  view  would  seem  to  be.  that  the  plaintiff's 
right  of  action  upon  the  liabilityof  the  co-sure- 
ty Is  limited  to  the  six  years  from  the  time  he 
pays  the  creditor  more  than  bia  proportion  of 
the  debt.  Angell  thusstat^athe  rule,  and  such 
is  the  doctrine  of  the  adjudications.  Ang. 
LIm.  §  131  et  teg.;  Datiet  v.  Humphregt,  tupra; 
Seott  V.  SichoU,  31  Misa.  94.  Bl  Am,  Dec  508. 
and  BUthorities  referred  to  in  the  note. 

Where  a  note  payable  by  Installments  Is  paid 
by  a  surety,  the  Statute  begins  to  run  against 
him  from  the  time  he  pays  each  installment. 
Bulloek  V.  QintpbfU.  9  Gill,  182.- 

It  seems  to  be  clearly  established  that,  where 
•  surety  has  paid  more  than  bis  share  of  the 
debt,  every  sucb  payment  give^  a  right  of  ac- 
tion lorcontribulion.  and,  as  a  matter  of  course, 
the  sii-yeairf  Statute  begins  to  run  upon  it. 

But  it  la  said  that  the  case  comes  within  the 
ten-years' limitation  provided  for  in  subdivision 
-4,  g  4231.  That,  In  effect,  makes  actions  cog- 
nizable in  a  court  of  chancery,  where  no  other 
limitation  is  prescribed  in  the  chapter,  subject 
to  that  period  of  limitation.  In  answer  to  this 
suggestion,  we  observe  that  this  is  a  plain  ac- 
tion at  law,  in  which  a  Judgment  for  a  speci- 
fied sum  la  demanded.  This  is  the  only  relief 
or  matter  asked  for  in  the  action.  Tlie  Statute 
in  leaped  to  a  legal  action appliealo It.  These 
Statutes  are  clear  and  explicit,  and  bar  an  ao- 
Hon  founded  npon  an  obligation  or  liability, 
express  or  implied,  which  is  not  brought  wiu- 
In  lix  jeaia  from  the  time  tbe  tight  of  ac- 


tion accrues.  It  is  sala  that  a  court  of  equity 
would  take  Jurisdiction  to  enforce  contribu- 
tion, therefore  the  limitation  of  subdivision  4, 
§  4221,  applies.  Whether  this  positioi3  ia 
sound  or  not  we  shall  not  determine.  It  la 
sulBcient  now  lossy  that  this  ia  not  an  equita- 
ble suit  to  enforce  contribution,  and  no  equita- 
ble relief  is  sought.  It  is  a  legal  action  to  re- 
cover money  paid  to  the  u.-w  of  the  defendant, 
and  stands  upon  tbe  same  footing  as  any  other 
action  founded  upon  an  implied  contract. 

The  plaintiff  paid  the  greater  portion  of  tb« 
note,  Indeed,  much  more  than  his  share.  The 
principal  debfor  paid  the  plnintiff  somemoney, 
and  transferred  to  him  some  property.  The 
court  applied  these  several  payments  and  the 
value  of  the  property  to  reimburse  the  nlalntifl 
for  the  excess  he  had  paid  mure  than  his  share. 
We  see  do  error  nor  injuslice  in  such  an  apiill- 
cation.  The  ogeretcste  of  these  payments,  in- 
creased by  the  value  of  the  property,  Is  much 
less  than  the  amount  tbe  plaintiff  has  paid  for 
his  co-suretr.  It  Is  therefore  proper  not  to  re- 
quire the  plaintiff  to  account  for  them  ynder 
Uie  drcum  stances. 

It  was  also  correct  to  give  the  plaintiff  Judge- 
ment for  tbe  amount  of  the  last  payment,  for, 
OS  we  have  said,  be  had  already  paid  largely  ia 
excess  of  his  proportion,  and  if  tbe  defendanU 
pay  the  entire  amount  of  the  last  payment 
mode  on  the  note,  they  will  still  fall  short  of 
paying  their  shore  of  the  debt  But  there  is  an 
error  in  giving  interest  on  the  last  payment  ex- 
ceeding T  per  cent.  Interest  at  10  per  cent  wai 
given,  doubtless  because  tbe  note  dre^  interest 
at  tbat  rate.  But  tbe  recovery  Is  upon  an  Im- 
plied contract  for  money  paid  to  the  defend- 
ants' use,  and  not  upon  the  note  nor  upon  the 
guardian's  bond.  'The  note  and  bond  are  paid 
and  extinguished.  Tbe  rate  of  Interest  on  the 
amount  of  tbe  recovery  should  be  the  legal 
rate,  and  no  more.  The  counsel  for  defend- 
ants claims  that  there  was  not  $98  due  on  the 
note  when  tbe  last  payment  was  made.  We 
have  made  no  computation,  and  shall  not. 
Tbe  pIsintifF  Is  entitled  to  recover  only  what 
was  aae  when  the  note  was  discharged,  witb 
legal  interest  on  the  same.  The  circuit  court 
will  enter  judgment  for  the  proper  amount,  as 
Indicated  In  this  opinion. 

The  judgiaent  on  the  plaintiff"*  aftpeal  it  tf- 
firmed,  and  it  m  reverted  on,  the  defendants  ap- 
peal,  and  the  cause  ia  remanded  to  tbe  Circiut 
Court  for  tbe  entry  of  proper  judgment. 


ALABAMA  SUFREUB  COURT. 
John  R.  OILLILAm>  et  al.,  Apptt., 
Tbomas  J.  FENN  tf  oL 


•equeut  purcbaaer  thereof  In  vood  faMi  and  for 
value  from  Uie  fraudulent  grantor,  attboug-h  he 
had  noHoe  of  the  prevloua  fraudulent  oonvef- 
anoe,  under  Code.  I  118S,  wtiloh  deolaree  void  aH 
ooaverancea  made  villi  intent  to  hinder,  delay 
or  defraud  oredlton.  purcbaaeii  or  other  persona 
who  are  or  mar  be  eo  hindered,  delayed  or  de> 


1.  A  eoB^BTftBeA  of  l&ad  Inflsetad  with 
ttctmtl  ftwnd  beosuae  made  for  tlie  purpose 
of  hindering  aredlt«tt  mar  be  avoided  bj- a  sub-   8.   Tlierflgl«tratlonof»: 

TItrrm.—VttantmTi  «onii«|M»e(;  toHdltv  of. 


ttTOlOBtKFJ 

I  Ul;  Fain  v.  Smith,  U  Or.  ffi;  Otli  T.  Beokwlth,  U 
le  Bl-  Ml;  Wood  V.  Ingraham,  S  Btrob,  Eq.  106:  Sou- 
fwrtfes  thereto.  Bunn  v.  Wlnthrop,  1  Johns.  Q>.  1  yerbje  i,  Arden,  1  Johns,  Ch.  StO.  1  N.  F.  Ch.  L.  ed. 
SZV.  1  N.  T.  Ch.  L.  ed.  Ue;  Jonca  T.Jonea,  S  Conn,  <  UTi  If  eOsnlel  T.  Johna,  U  Utia.  US;  Cecil  v.  BMVer. 
«  U  R.  A. 
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Uat, 


d«ed  whloh  k  nnalteoted  by  BOtiitl  ftrnDU  ope- 
ntes  M  notloe  ao  ■•  to  bind  «  snbocquent  pur- 
ebBser  rrom  th«  snntor;  but  tbe  refflafitlon  at 
•  deed  affected  bj  aotual  traod  doea  niit,  at  least 
not  to  theaxtentof  barring'  tb«  uwrtioQ  of  bla 
rittbts  biwad  on  tlie  fraud  of  (lie  [iHnraolloii. 

S.  Tbe  title  koqntr«d  by  tmm  who  h«a 
eOBT«red  »war  Ua  propertr  to  do- 
fi^nd  •  eredltor,  by  a  oompromise  of  an 
eleclment  suit  broutrbt  b;  such  creditor  lo  gfit 
rnnnrnrlfn  of  the  property  so  ooDvef  ed  after  be 
has  reoovered  judgiDeat  obbiuhC  the  donor  and 
bought  lucb  property  at  an  eieoutlon  aale  under 
Such  judgment,  by  whkoh  oompromlae  tbe  donor 
obtains  ft  reo on veyanoe  of  the  property  to  him- 
self, vlU  not  fnure  to  tbe  beneSt  of  the  doooe 
notwIthataiidlQit  bla  deed  contained  covenanlaof 
wftmnty,  as  Bfralost  one  who,  after  the  fraudu- 
lent conveyance,  purchased  ttie  property  thereby 
cxmveyed  from  tbe  donor  In  good  faith  and  for 
T*]ue.  altbousb  with  notice  of  sucb  conTsyance. 

4.  Payta«nt1>7ft>aebtoi-wfaohmafi«Dd- 
nlently  otmvmjaA  away  hut  property 
for  the  purpose  of  blnderlng  fals  creditor,  of  such 
cre^ltor'B  claim,  will  not  pune  tbe  conTcynnoe 
of  fraud  to  M  to  render  It  Impregnable  agalDst 
(he  stuck  of  one  wbo  sabsequently  purcjiaaee 
the  property  H  conveyed  bona  flile  and  foi  value 
troin  the  fraudulent  KraoCor. 

(Uay  iS,  18ta} 

APPEAL  b;  defeodaats  from  a  Judgment  of 
tbe  Circuit  Cuurt  tor  Etowah  County  in 
favor  of  plainliffg  in  an  action  brought  to  re- 
cover possession  or  certain  re&l  estate.    Bt- 

OoHajr  IS,  1867,  A.  W.  Bbeplierd  and  bla 


wife  ezecntad  to  bts  son,  Jolin  H.  Sltepberd,  a. 
voluntary  deed  (0  the  lauds  in  coolrovcnv,  if 
order  to  defraud  bis  crediCots  Rhea  &  Wlior- 
ton.  This  deed  was  duly  recorded  August 
9, 1867.  John  tt  Shepherd  died  AuffuM  B, 
1873.  Tbe  father  continued  in  posscisiou  oT 
the  land  undlDecemberSS,  1877.  A. W.  Shep- 
herd being  indebted  to  Rbea  &  Wbortoo  by 
note,  this lndebiedi>e8g  was  reduced  to  a  Judg- 
ment October  10,  1987,  and  on  April  B,  1869, 
(he  lands  here  In  controversy  were  sold  under 


tbe  sherilTs  deed 
for  "the  same.  On  August  38,  1869.  Rhea 
brought  an  action  of  ejectment  ngninat  A.  W. 
and  Jolin  H.  Shepherd  for  the  recovery  of  salel 
lands,  and  on  May  e,  1871,  recovered  them  from 
John  H.  Shepherd.  That  salewassutisequeat- 
ly  set  ulde  because  made  after  the  return  day 
of  the  execution,  and  on  May  36, 1873,  an  oftaa 
fi.  fa.  waa  placed  in  the  hands  of  tbe  sherifT. 
which  was  levied  on  the  lands  In  controTersy^ 
and  said  lands  were  sold  to  Rbea  on  July  t, 
1873,  and  a  deed  executed  to  blm  on  that  day. 
Itbea'tbencommeDCodfiiitagaiD«tA.W.  Bbep- 
berd  and  otbeis  for  said  lancui  and  while  said 
suit  was  pending,  to  wit,  April  23, 1877.  A.  W. 
Sbepberd  compiomiBed  it  oj  paying  Rbea  m 
certain  amount,  and  Rbea  and  wile  mailing  to 
A.  W.  Shepherd  a  quitclaim  deed  to  tbe  said 

On  December  38,  1877,  tbe  said  A.  W.  Sbep- 
hetd,  being  In  poseesaion  of  said  land,  sold  and 
conveyed  by  warrantv  deed  for  a  valuable  con- 
sideration a  part  of  it  to  appellant  QUliland, 
and  then  about  a  year  afterwards  sold  another 


(8  Iowa.  EU;  Buotlln  v.  Buoklln,  1  Keyea,  14A;  Sbra- 
der  V.  Bonker,  AS  Barb.  BIE. 

An  aheolute  deed  oonlalnlnKaworriuity  of  title, 
and  purportlnB  to  be  madB  for  a  vfUuBtde  oonild- 
ecatlon,  la  valid  as  between  (be  partln,  Ihoucrb 
made  for  the  purpose  of  defiaudins  oredltois- 
Parrott  v.  Baker,  S  Oa.  IK 

OantUtnMon, 

The  want  of  consideration  would  altiiply  render 
the  oonveyanoe  voluntary.  Inoperative  ajtalnst  ez- 
taang  oredKor*.  tut  as  between  the  paittee  valid 
and  operative  (o  pass  the  legal  eatats,  excluding 
the  Implication  of  a  use  or  trust  for  the  grantor. 
Pattoo  V.  Beecher.  W  Ala.  UK  Willrtnaon  v.  Wlllda- 
•on,  1  Dev.  Eg.  SIR;  Green  v.  Tboroas.  11  He.  B18; 
PbUt>Tooli  V.  I>elaoo,  SB  He.  410:  Graves  v.  Graves, 
tBN.B.liS;  Tltoombv.MorrlU,10Allen,16!  Bqulre 
•r.  JBaider,  1  PalBe.  4M,  2  N,  T.  Ch.  L.  ed.  7S8. 

The  only  operation  of  a  clause  reoltlnn  a  conild- 
«nUM>  ll  to  prevent  a  raeulUng  trust  to  srantor, 
and  to  eetop  him  from  denying  tbe  effect  ol  tbe 
(teed  lor  the  tnae  declared,  Houston  v.  Blaokman, 
«Ala.llGe. 

A  oonveyanoe  made  without  oonsldaratlon  la  void 
WM  to  ezliUnB  creditors,  refardlm  of  Intent;  as  to 
■ubsequent  credttata,  It  ta  void  only  when  made  to 
Under,  delay  or  defraud  tbem.  Boatman's  Savlnffs 
Bank  v.  Overall.  S  West.  Bep.  808.  W  Ho.  HO;  Llon- 
becser  v.  Baker,  i  Veal.  Bep.  n.  68  Ho.  UT. 

A  voluntary  conveyance  without  oonsldaratlon 
may  be  aet  aside  as  fraudulent  against  creditors,  al- 
Iboui^  there  was  no  fraud  or  knowledge  of  fraud 
tti  the  part  of  the  grantee.  HoAnloh  v.  Dranla, 
lSInd.El. 

A  oonveyanoe  without  oonaldeiatlon  will  not  be 
opbald  against  an  existing  creditor  who  afterwards 
Bnda  tt  ImpoBlble  to  obtain  satWactlon  without 
«LRA. 


resorting  to  the  property  so  conveyed.  Obemlsi 
V.  Treaeler,  I  West  Bop.  100,  It  Ho.  App.  Bit. 

Deed  by  an  Insolvent  of  all  his  proper^,  ataowlnr 
want  of  consideration,  is  prima  fade  fraudulent^ 
RoTor  Wheel  Oo.  t.  Fielding,  t  Cent  Bep.  SO,  Wt 
S.Y.tOi. 

A  oonveyanoe  by  a  det>tar,  to  oover  up  Us  prop- 
erty from  certain  oredllors,  is  assailable  by  any 
creditor  whose  debt  ezlslod  at  tfaa  eoaveyance. 
Barrett  v.  Nealon,  11  Cent.  Bep.  KM,  119  Fa.  IIL 


Here  biadequacy  of  price  is  not  ground  for  eqnt- 
table  r«llef ,  but  may,  with  other  facta,  fumlah  evl- 
denoe  of  fr&nd.  Nelson  v.  Betta,  8  West.  Bep.  410, 
XI  Ho.  App.  tit;  Bank  of  Pike  County  v.  Murray,  4 
West  Bep.  HA.  88  Ho.  lai;  Novelty  Hfg.Oo.  v.  Pratt, 
t  Wat.  Rep.  741, 81  Vo.  App.  ITl:  Fuller  Electrical 
Oo.  V.  Lowta,  8  Cent.  Bep.  IBl.  101  N.  T.  STB:  Sotaata 
V.  KIrker  (lu  tCOnt  Bep.  SI:  Shay  v.  Wheeler,  IS 
West.  Bep.  8Ra;«  HIcli.  K4. 

"nie  payment,  by  the  pnrcbaser,  of  a  fatr  consid- 
eration, npoo  a  Mla  of  ^«petty.  Is  strong,  atthoogb 
not  ooncluslva,  avldMice  of  tlw  good  faith  ^  tha 
transaction,  sad  nqolna  olMrerfdenoe  of  fraodu- 
lent  Intent  to  overcome  It.  Kugent  v, Jacobs,* 
Cent,  Bep.  Ml.  lOB  N,  T.  lO. 

An  Inadequate  oonsldorarion,  nnlev  grossly  so,  la 
not  a  droumstanoe  of  fraud.   Shay  v.  Wheeler,  m- 

When  the  Inadequacy  of  consideration  ta  act 
grass  that  It  turntstaes  satisfactory  evidence  of 
fraud,  tbe  contract  of  oonveyanoe.  whether  exe- 
cuted or  executory,  will  beset  aside  on  that  ground. 
01aa«  V.  Cleere.  9S  Ala.  £81. 

Iba  Inadequacy  of  consideration  Is  Important 
evldanoe  to  show  fraud  lo  a  oonveyanoe  by  an  In- 
solvent debtor,  varying  with  the  olKiumstanoca  of 
eaoh  case,  which  should  smount  to  dear  proof  be- 


QiLMLAMP  T.  Fenh. 


porthm,  and  then  after  U»t  caDvejed  tha  ra- 
malnder  of  tbe  tract  to  him. 

ApMlteet  fonitnted  tbU  milt  to  recover  the 
MJd  land,  baaing  their  claim  to  the  same  on 
thdr  being  the  heirs  of  tbe  aald  John  H.  Shep- 
herd. 

Mettn.  i^mmm  Alksn  and  Dorteh  ft 
Mwrtln,  for  appellant*: 

Tbe  deed  from  A.  W.  Shepherd  to  John  H, 
Sbepherd  is  void. 

i]B.  Code  1S86,  g  ITSS;  Ftifia  t.  Barier,  64 
Ala.  198. 

A  first  fraadulent  graotee  can  recover  from 
ft  Ncond. 

lUaia*  T.  WOtm.  1  Ala.  287. 

But  not  in  case  of  sale  for  Talna  and  bona 
Dde. 

Jeffenm  Onml}/ 8ae.  BotJit.  EHom.SiAiM. 


BeaU  T.  imiammm,  14  Ala.  SG;  McOuirt  ▼. 
MiUer.  IS  Ala.  8M. 

The  deed  from  A.  W.  Shepherd  to  John  H. 
Is  void  as  to  a  bona  fide  purchaser  for  value, 
even  with  notice. 

EllMt  V.  Eom,  10  Ala.  348;  Wjfman  t. 
Brovm,  50  He.  148;  B-adruU  t.  Wilder,  4  Hc- 
Cord,  L.  2S5,  17  Am.  Dec.  744;  Craig  v.  Zim. 
mervMn,  87  Uo.  47S.  56  Am.  Rep.  466;  Pra- 


lidge  v.  Oooper,  H  Miss.  77. 

The  woriHotyin  the  deed   .      . 
herd  to  John  H.  Shepherd  does  not  estop  a 


le  woriBotyin  the  deed  from  A  W.  Shep- 


Notlce  of  frandnledt  convejance  does  not 
affect  purchasers  in  good  fsttb. 
Battt  V.  BafM  (Kj.)  Juue  9,  1B87. 
Mr.  W.  H.  Danaon  for  appellees 


The  main  point  of  contention  In  this  case  in- 
volves an  inquirv  into  the  relaiive  priority  of 
the  confllctins;  claims  of  title  in  elect  men  t,  thai 
of  the  plaiDlins  being  derived  bj  immediate 
inberitaace  from  anaUeged  fraudulent  donee, 
and  that  of  the  defendsDts  under  a  conTeyaDca- 
for  valuable  coosideratlon  from  the  alleged 
fraudulent  donor.  The  salient  fads  as  to  Cbn 
conTGjBnce  are  these:  The  grantor,  A.  W. 
Sbeplierd,  being  largely  Indebted,  conveyed  to. 
bta  son,  John  H,  Bnepherd,  substaalially  his- 
entire  property,  consisting  of  a  farm,  except 
one  tract  of  about  forty  acres,  upon  nbich  hla 
residence  was  Bituated.  The  reclred  consider- 
alloQ  le  $3,000,  but  the  evidencetends  to  show 
that  DO  consideration  whatever  in  fact  passed 
between  the  parties,  but  that  the  traosactioa 
was  purely  a  voluDtary  conveyacce;  and,  fur- 
ther, that  It  was  a  mere  sham,  made  expressly 
with  the  fraudulent  intent  to  hinder  or  delay 
creditors.  Tbe  fathnr  continued  to  occupy  th» 
premises  with  tbe  son,  there  being  no  vlilblo 
change  of  powcssion  by  either;  and  tbe  eri- 
dence  tends  lo  prove  that  he  (the  donor)  tttll 
collected  and  appropriated  tbe  rants  derived 
from  certain  occupying  tenants,  that  be  evea 
furnished  the  son  money  to  pay  the  taxes  on 
the  land;  and,  as  between  the  parties,  thewbolfr 
affair  was  regarded  as  a  aecrat  trust  mutually 


flora  tbe  party  oaa  be  bsM  liable  (or  baud.  Ontsoh 
V.  UcIlbaiKT.  18  West  Bep.  TTL  at  MIob.  877. 

A  ToluDt^  deed  bf  a  debtor  mar  be  Impeaobed 
br  a  oiedltar  by  sfaowlns  tbat  tie  wsa  a  oradltor 
when  tbe  deed  was  made,  and  ^lat  It  was  made  on 
an  Inadequate  oonalderation.  Gantner  v.  KleSnka, 
4B  K.  J.  Bq.  gCL 

Grantw  for  vatuablt  eonMeratUm  gtti  a  aooi  ttH*. 

Tbe  Kiantee  In  an  absolute  deed  who  pajs  a  valu- 
able eonalderatloD  (eta  a  sood  title,  altbouirb  tbe 
giantor  maj  have  executed  the  deed  with  Intent 
to  defraud  his  creditors,  If  tbe  ffrantas  bad  no 
knowledge  of  tbe  fraudulent  Intent.  Voodraltv. 
Bowles,lMIf.aUT. 

A  sale  by  tbe  vendor  to  defraud  Us  erediton  (* 
Dot  Invalid  as  acainet  tbe  vendee  who  purchseed  In 
(ood  faith  and  torasulIlidentaODBtderatloix.  Jones 
v.Btmi)son.ueu.B.aaa,»I..ed.7tt:  AstoTT. Wells, 
lTU.8.1Wbsat«ia,iL.ed.aU:  Wbeatonv.SeitOD, 
II U.  B.  4  Wheat,  toe,  4  L.  ad.  flZS. 

Fraud  In  the  sale  or  aonveyanoe  of  a  debtor's 
properly  will  not  affeot  hiB  vendee,  unless  Uie  lat- 
ter partiolpated  tbereln.  Ostohlnss  v.  Harorow,  • 
Ark.n 

A  deed  will  not  be  art  aside  aatraudnlentbeeanaa 
It  noltea  a  false  oonalderation,  unless  ft  Is  shown 
that  the  Biantee  parUolpated  In  tbe  fraud  of  the 
rrantor.   levl  v.  Welsh,4tH.  J.Ba.Mr. 

A  iiiiiiibswii's  m««  saqdetons  of  fraudntcot  In- 
tent OD  the  part  of  Us  vendor  are  not  auISolent  to 
pntbtmon  Inqnlryorvldatelilipiinibsse.  Tnteur 
V.  Cllaa^  i  L.  S.  A  sa, «  HIas.  «n. 

But  an  absolute  deed  made  with  bitent  to  delay 
or  defraud  erediton.  althoush  made  also  to  seouie 
a  debt,  le  void  as  ssalnst  oredtton  If  tha  grantee 
takes  it  Willi  notlee  of  the  traudDlent  Intent.  Pal- 
moor  r.  Johnson  (OaJ  Dto.  a,  um. 
0L.aA, 


The  equity  of  a  purohaser  for  a  valuable  ounald- 
eratloD  Is  Kreater  than  tbat  of  a  oredllor,  Lyona 
V.  Leaby,  IJl  Or.  B, 

In  tbe  ease  ol  fraudulent  oonveyances,  which  the 
statute  declares  to  be  "  utterly  rotd  "  It  bai  been 
well  settled  "tbat  a  pnTchawr  for  a  valuable  oon- 
alderation, without  DoUoe,  has  a  gooi  title,  thouab 
ha  purohasea  from  one  who  has  obtained  bis  tllte 
by  fraud."  TalenUne  v.  Lunt,  US  N.  F.  508;  Jaok- 
toa  T.  Henry,  10  Johna.  UG;  Boreka,  LAB.  Worto 
T.  Bresnahan,  10  West.  Bep.  tM.  M  Hioh.  489. 

Afraudulent  oonveyanoe  will  not,  at  the  Instance 
of  oredltora,  be  vacated  to  the  prejudloe  of  a  bona 
Ode  purchassr  fnnn  a  fraudul^t  grantee.  Hall  v. 
BItenour, »  West  Bep.  US.  W  Uo.  5i. 

Where  veoilee  boa  knowledge  of  facta  showlor 
vendor^  fraudulent  Intent,  which  are  suffldent  to 
put  ■  prudent  peraon  upon  Inquiry,  the  aale  la 
frandnleot  UDleas  made  to  seoora  a  debt  due  him 
from  vendor.   Bedhead  v.  Pratt.  73  Iowa,  W. 

To  avoid  a  oonveranoe  made  upon  a  valuable 
oonalderation,  the  srantee  must  be  ghown  to  have 
had  actual  notice  ol  the  areatar'«  fraudulent  In- 
tent Lyons  v.  Leahy.  lupro;  Benaon  v.  HaxweU 
<PaJ  U  Cent  Bep.  «fi& 

ValmUar]/  eonv»u<>nec  good  oi  to  mbssiTuent  erailCt- 


A  TOlnntary  oonTeysnoe  ta  gooH  as  sfabist  sub- 
sequent wedltors,  oDlMi  eieouted  ss  a  ooTtir  for 
future  •ohemca  of  fraud.  Uoore  T.  Fnge,  111  T.  8. 
UT.  M  L,  ed.  BI8;  Seitoo  v.  Wheaton,  El  U.  8.  • 
Wfaeat.  SB,  B  L.  ed.  OGB;  HInde  v.  Lonrwonh.  H  U. 
8.  n  Wheat  in.  S  L.  ed.  tU;  MatOugrly  v.  Nye,  T» 
n.  8.  S  WalL  870.  U  L,  ed.  88D;  Kebr  v.  SmltH.  m  U. 
8.  ID  WalL  81,  at  L.  ed.  ai%  Bmlth  v.  Todree.  BB  D.  & 
1SB,  a  L.  ed.  Ul;  Jonca  v.  CUftOD,  1D1  U.  S.  £25,  »  L. 
ad.  tOB;  Graham  v.  Ia  Crciae  *  M.  B.  Oo.  US  U.  8. 
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Mat, 


intended  to  cover  a  traoapareDt  fraud  od  cred- 
itor, and  tliat  the  eoo  asserted  do  real  claim  of 
title  as  agaiDst  bis  fathpr.  Thia  deed  from  the 
father  to  tbe  son  was  recorded.  Afterwards 
tbe  father  sold  the  laod  to  tbe  appellant  GIlll- 
land,  as  the  evidence  tends  to  proTS,  for  a  vbJ- 
nable  and  adequate  consideration  in  cash.  The 
son  having  died,  his  heirsbting  thUeuil,  daim- 
iDgtitle  under bim. 

The  question  under  consideration  is  one  la 
irhicb  there  is  no  little  conUict  of  authority, 
•8  observed  on  all  hands,  in  the  teit-writera 
and  tbe  adjudged  cases.  Tbe  apparent  dilB- 
cuUIcs  eeem  to  tne  to  have  aiiseu  from  a  fail- 
are  in  some  instances  to  properly  distinguish 
the  application  of  the  principles  involved  in 
their  beorinj;  on  two  classea  of  conveyances: 
(1)  those  that  are  merely  voluntary;  and  (2) 
those  which,  in  addition  to  being  voluntary, 
are  infected  trlth  an  bcIurI  fraudulent  IntenL 
Another  source  of  conflict  ia  the  diSerence  of 
«pioion  as  to  how  far  notice  of  the  prior  con- 
veyance and  ita  nature  will  affect  tne  title  of 
tbe  subsequent  purchaaer  from  the  fraudulent 
donor  or  grantor. 

There  are  some  important  propositions  which 
we  may  formulate  as  premises  in  this  discua- 
aioo,  as  to  which  Utile  or  no  doubt  can  exist. 
They  will  serve  as  valuable  aids  in  arriving  at 
a  correct  solution  of  the  question  in  hand,  (1) 
All  cxL'CUlcd  conveyrinces,  whether  vohmtaiy 
or  actually  fraudulent,  are  unquestionably  vcd- 
lii  inter  partei.  Such  a  conveyanceis  binding 
OD  the  grantor,  his  beiis  and  personal  repre- 
flentativea,  and  la  absolutely  unassailable  by 
them.     Ooffe:/  v.  Ifoneood.  81  Ala.  612;  Davu 


V.  8rean»on,  S4  Ala.  877;  Anderton  t.  Ba&arU, 
18  Johns.  516;  Code  ISHS,  6  1735,  and  cssea 
cited.  (2)  The  Blntute  of  Frauds  (13  and  27 
Eliz.)  on  this  point  is  sulistantially  embodied  In 
section  1786  of  our  preeeot  Code,  and  has  long 
prevailed  as  a  statutory  provision  in  this  Stat^ 


tiea  Marshall,  but  affirmntory  of  the  c 

law.  It  declares  void  all  conveyances  msdo 
with  intent  to  hinder,  delay  or  defraud  credit- 
ore,  purchasers  or  other  persons  who  are  or 
mav  be  so  hindered,  delayed  or  defrauded. 
Carter  v.  Gastlfbtrry,  G  Ala.  S77;  Bougfierlif  v. 
JaeJc,  5Watts,4SS,  30  Am.  Dec.  ii36.  (3)Sut>- 
sequeot  creditors  and  subsequent  purchaser* 
are  thus  placed  precisely  on  the  same  foolinK, 
equal  protection  being  afforded  to  each.  OT 
Eliz.  was  made  to  embrace  purchasers,  whila 
13  Eiiz.  only  included  creditors.  Our  StatuW 
Includes  Ixitb,  as  that  of  New  "Yorlc  and  other 
Slates  also  do.  As  to  the  New  Yoric  Statute, 
Bpeacer,  Oh.  J.,  aald  in  Anderton  r.  Bcibart^ 
18  Johna.  618,  9  Am.  Dec.  335,  lupra:  "I 
cannot  perceive  the  least  difference  between  ft 
conveyance  to  defraud  subsequent  credlioM 
and  a  conveyance  to  defraud  subsequent  pur- 
chasers." Hood  T.  Fahiutlook,  8  Watts,  489, 
M  Am.  Dec.  489.  The  past  decisions  of  thia 
court,  I  may  add,  bearing  on  this  subject,  aa 
we  shall  sec,  appear  fully  to  recognize  Ihia 
view,  (4)  Our  decisions  uoiformlj  hold  alao 
that  a  mere  voluntary  conveyance,  unaffected 
with  actual  fraud,  is  valid  ai  to  subsequent 
creditors.  But  If  actual  fraud— njoit  Mea,  <x 
fraud  In  fact — is  ahown,tfheiheT  directed  ag^nit 


UB,  %  L.  ed.  IDS;  Clark  v.  Kllllan.  103  U.  B.  TS^  SB 
L.  ed.  flOT;  Wallaoe  v.  Pcnflald.  lOS  U.  8.  aW.  OT  L.  ad. 
UT;  HorbBCh  v.  EUl.  lie  n.  B.  lU,  £8  L.  ed.  BTa 

So  Bulsegueat  aredltors  cannot  question  a  pre- 
vious transaotlon  In  wUcli  tbe  debtor's  property 
WM  obtaloed  from  him  bj  fraud,  which  he  baa 
soquleeosd  in.   Qrabam  v.  Ia  tJroaae  ft  M.  B.  Co. 

A  sabtequent  oredltor,  knowlnK  that  die  Erantor 
has  Tolnotaril?  partod  with  Ida  property,  cannot 
attack  the  deed  ta  fraudulent.   Lewla  v.  Simon,  ti 

When  vendor  tutdtaStetentproptrlurtmalntnfi. 

The  mere  faot  of  Indebtedness  alona  will  not  ren- 
der a  voluntary  conveyance  void,  If  the  grantor 
bas  property  remaining,  amply  sufficlenl  to  pay  his 
■aredltors.    Dlion  v.  Bander^on.  72  Tei.  BSB. 

A  voluntary  oonveyanue  is  not  fraudulent  as  toa 
creditor  where,  at  the  time  It  was  made  and  oon- 
tmuoualy  thereafter,  the  (rrautor  owned  other 
propertr  subject  ta  execution,  sufflolent  to  pay 
aueli  creditor.    Terry  v.  O'Neal,  71  Tei.  US. 

A  oonveyanca  hy  a  debtor,  though  upon  an  In- 
adequats  consideration  or  upon  no  oonalderaUon. 
It  no  fraud  be  intended,  la  valid  if  the  debtor  re- 
tains suDcIent  property  to  pay  his  debta.  Wlltiur 
T.  Nichols.  tlVt^  tat. 

TolUDtaiT  oonveyanoe  will  not  be  aot  aatde  at  in- 
stance of  grantor'a  creditors,  if  there  Is  alSrmatlTe 
proof  tliat  BufBclent  property  remains  In  hla  haiida 
to  aatlsfy  their  damands.  Christopher  v.  Christo- 
pher, S  Cent.  Kep.  tU,  M  Hd.  E8L 

Tbefaot  that  after  tbe  payment  of  theeipenaBa 
«t  an  admlnlstiMlon  tlmaara not auScleat  assets 
to  pay  tbe  debts  of  tbe  deoedeut  will  not  avoid  a 
cDDveyanoe  made  l>y  him  Id  good  fattJi  In  his  life- 
time,  which  left  aufflclent  fuoperty  to  par  bis  dabla 
tbenowlns.   Wilbur  v.  Nlohola.  st^ro. 


To  set  aside  a  ooaveyanoe  aa  fraudulent  against 
creditors,  it  must  be  shown  that,  when  made,  th* 
debtor  had  do  other  properly  subjeot  to  ezecutloii 
out  of  which  his  debts  oould  be  (atlitled.  AlbertoU 
V.  Braobam,  80  CaL  681. 

A  voluntary  oonveyHnoe  by  a  husband  of  all  hlS 
property  to  his  wife,  while  he  la  heavily  In  debt, 
reacrvins  notblmr  to  pay  ezlsttng  oredltora.  Is 
fraudulent,    Harston  v.  Drtaea  (WlaJ  April  S,  t8KL 

n'antaeiiont.  uAsn  /roudulmt 
TranaacUons  the  main.  If  not  the  sole,  purpose 
of  which  Is  lo  shift  the  title  so  hs  to  place  It  l>eyand 
the  reach  of  oredltora  wbo  are  pressing  thcdr 
□lalms.  and  yet  to  secure  It,  to  tiis  fullest  measure, 
for  the  enjoyment  of  the  debtor,  are  fraudulent. 
White  V.  Heglll  'N.  J.)  Bept  iS,  Ism. 

Conveyance  made  to  defraud  oredltora  la  voM. 
Bee  no(a  to  Looa  v.  WDkliMOn  (N.TJ  1  L.  B.  A.  SSS. 


JVmuduIent  ooRMiwuisa 
Hie  Bevlaed  Statutea  of  MiaBonrl  relating  to 


claaaaa  of  pecaona:  (1)  eredllora.  who  are  proteoted 
against  "every  oonvwyaoce.  asslgnmenti  Bttk.  made 
or  oontilved  with  ttia  Intent  (o  hindar,  delay  or  de- 
fraud them;  09  purohaseis.  who  are  protected 
agalnat  every  oonveyance,  etc.,  made  or  mntrlved 
with  Um  Intent  to  defraud  or  deoelv*  those  who 
shall  punhaae  tlM  landa."  eto.;  and  In  both  oassa 
auch  eonveyancea  ar«  deelared  void.  Thia  la.  how- 
erec,  qnall&ed  by  tbe  aeoUon  iriiloh  deolaiei  that 
DO  Buob  oonveyaooe  orobarge  shall  be  deemed  void 
In  favor  of  a  aubaequent  pDrobaser,  tt  the  deed  oc 
oonveyanca  ahall  have  been  duly  eeknowledged, 
etc  or  the  porcbnaer  has  actual  Dotloe  tbaaeoC, 
unten  tbe  grantee  waa  |>arty  or  privy  to  the  Oand 
BoDDay  V.  Taylor,  •  W«iL  Bepi.  Vi,  fi 


ISH. 
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«xi«tlDg  or  autecqiicnt  creilitora,  either  claaa 
COD  Buccessfully  impeacb  and  defeat  auct  con- 
rejaoce,  so  far  as  it  ma;  aQecttbe  right  to  the 
•BtlsfactlOQ  of  Ibeir  lawful  debt!  or  demands 
«a  creditors  of  tlie  fraudulent  grauior.  Seal* 
T.  a*in»n,  70  Ala.  864;  mUi  v.  Li^tfoot.  38 
Ala.  443;  8  Brick.  Dig.  G15,  g  119.  In  other 
words,  BS  clearly  atated  by  Hr.  Freeman: 
"Such  fraudulent  conduct  renders  the  transfer 
Toid  in  toto,  except  as  to  the  parties:  and.  of 
Ibis  invalidity  a  aubfiequent  creditor  may  take 
advantage,  as  well  aa  one  wbom  the  debtor  in- 
tended to  defraud."  Jeakint  t.  Clement,  14 
Am.  Dec,  706,  707,  note. 

Assuming  these  premises,  wa  pass  to  olber 
qneations  of  great^  difficulty.  The  present 
nile  in  England  ucdonbtedly  la  that  mere  vol- 
untary conveyances,  altbouKh  not  infected 
with  actual  fraud,  are  abaoltitely  and  conclu- 
slvely  void  under  the  Statute  of  27  Elizabeth 
aa  a^inst  a  rabsequent  purcbaser  for  a  valua- 
ble consideration,  although  he  purchased  with 
notice  of  the  exiatenrn  of  such  former  volun- 
tary conveviince.  EilioU  v.  Earn.  10  Ala.  348, 
44  Am.  Dec.  488.    Or,  as  staled  by  Mr.  Pom- 


"a voids  nil  voluntary  conveyances  as  against 
subsequent  purchasers  for  a  valuable  consider- 
ation, even  though  such  conveyances  were 
made  in  frood  fnitb,  without  any  actual  fraud- 
ulent intent,  and  though  the  subsequent  pur- 
chasers for  value  had  notice  thereof."  This 
rale,  as  be  observes,  baa  been  accepted  by  a 
portion  of  the  American  decisions,  but  not  by 
tbe  great  current  of  American  authority. 
ku.  Sugden,  In  Us  treatise  of  the  Law  of 


Veudora  (pp.  474.  475),  asserts  that  this  has  al- 
ways been  considpred  "a  harsh  interpretation" 
of  the  Statute  of  Elizabeth,  and  "ought  never 
to  have  been  eslabliabed."  And  such,  indeed, 
scenu  to  be  the  general  current  of  opinion 
among  both  the  English  and  American  jurists 
and  Judges.  Mr.  Pomeroy  conceives  the 
American  rule,  as  supported-by  the  current  of 
authority,  to  limit  tbe  operation  of  (he  fitntuta 
to  prior  voluntary  conveyances  made  with 
fraudulent  intent,  and  its  protection  to  subse- 
quent purchasers  for  a  valuable  consideralioa 
and  without  notice.  The  American  doctrine 
he  thus  fonsulatra:  "Conveyances  arc  not 
void  under  tbe  Statute  merely  because  they  are 
voluntary,  but  tiecause  they  are  fraudulent; 
and  the  fraudulent  intent  may  be  inferred  in 
the  same  manner  and  under  the  same  circum- 
stances as  agalnfit  subsequent  creditors.  A 
voluntaiY  gift  of  property  Is  valid  as  agnlnat 
subsequent  purchasers  and  all  other  persona 
unless  it  was  fraudulent  when  executed;  and  a 
sulwequent  conveyance  for  value  is  evidence  of 
fraud  committed  In  the  former  voluntary  con- 
vevance.  but  not  conclusive  evidence.  It  re- 
be  concludes,   "that  a   voluntary  gift 


sequent  creditors,  la  valid  as  against  a  subse- 
quent purchaser  for  a  valuable  conalderalion 
with  noltce."     2  Pom.  Eq.  Jur,  §  974. 
Tbe  English  rule,  boldinj;,  as  we  have  said. 


)tbe 


ludiated  by  tbe  8u- 
Court  of  the  United  States  as  far  back 
case  of  OatAaart  v.  Robinton,  30  U.  S.  5 


Coavetianet  to  dtfratia  man  be  aootded  bu  oredlton 
of  vtndor. 

A  oonvayanoe  to  aefiaud  cradltors  Is  irood 
twsen  tbe  partl«a  and  Lbeir  privies,  t)ut  nt 
avotded  bj  creA  Itora  ot  tbe  grantor.  If  they  con- 
donc  the  fraud,  tbe  oonvGyance  irtll  stand  Bgainst 
Mlloomers.    MilliostOD  v.  Hill,  4T  Ark.  801. 

It  a  creditor  of  a  fraudulent  irrBDtor.  with  knoirl- 
«dge  of  the  fraud,  aceepts  from  tbe  graoUno  the 
purchase  prioe  asre«d  to  be  paid  for  the  Jaud,  he 
thereby  alLrma  the  sale  and  waives  the  right 
floinplaln  of  the  fraud.    IbU. 

A  oredltor  vhose  debt  la  oonlxacted  subsequent 
to  the  execution  of  a  voluntary  cteed  must  show 
•etual  fraud.  In  order  to  have  the  deed  let  aside. 
Gaidner  v.  Elduke. «  S.  3.  Bq.  SOl 

fntent  («  Mnder,  delaB  or  ae/rmid. 

nie  fact  that  a  grBntor  wa*  Insolvent  at  tbe  time 
«f  making  a  oonveyHnee  will  not  i«nder  It  void  aa 
to  crediton,  unless  It  vas  made  with  Intent  to  hin- 
der, delay  or  defraud  them.  Joiner  v.Van  Alstyne, 
a  Neb.  ITS. 

In  order  to  defeat  foe  fraud  a  settlement  made 
hr  a  husband  upon  bis  wife.  It  muat  be  intendod  to 
defraud  existing  oreditors,  or  oredltore  whose  rights 
Bay  and  da  shortly  eupervene.  Sohieyer  v.  Soott, 
lUD.  B.«n,BBI..ed.t6S. 

I  Aconvcyimoetoabusteetornaeof  creditors,  If 
aiade  with  Intent  to  defraud  any  one  ot  the  ven- 
dor^ oredltors.  Is  void,  though  the  troetee  be  l^o- 
lant  of  iDah  Intent  aiid  his  coudnot  be  bona  flde. 
■cenbmn  t.  Bmlth,  W  N.  0. 107. 

AJtbough  a  purohaser  may  pay  a  full  prioe  for 
the  proper^,  yet  If  he  purehasee  wltb  the  Intent 
to  aid  hii  veodOT  to  defeat  the  latter^  creditors,  his 
Tmrchase  will  h«  voM.   Ibid. 

A  oonveyaace  Id  eODsldentloo  ot  an  aoreement 
fi  L.  B.  A. 


to  support  the  grantor  during  life  Is  not  fraudulent 
as  to  creditors,  unless  made  with  a  fraudulent  In- 
tent to  cheat  them,  ot  which  the  grantee  had  no- 
tice.   Bays  v.  Montgomery,  US  Ind.  91. 

S.Y.  Rev.  Slat.,  lOT  (vol.  8,  7th  ed.  E829).  making 
void  every  oonvoiranoe  or  aaslgnmcDt  made  with 
the  Intent  to  hinder  or  defraud  creditors,  Is  still  la 
force,  notwithstanding  the  various  Aots  relating 
t«  voluntary  anlgnments  tor  the  beneflt  of  credit- 
ors and  to  the  powers  of  assignees.  Looe  v.  Wll- 
klnaon,  la  Cent.  Rep.  427, 1  ly.  B.  A.  250, 110  Tf.T.IHL 

Tbe  fraudulent  Intent  on  the  part  of  a.  debtor  la 
notsufflclent  to  Invalldatea  transfer  of  goods  to 
one  creditor,  where  the  latter  Is  not  In  collusion 
wIUi  him  In  the  fraudulent  InteoL   Bmlth  v.  Jen- 


FtaudutmHn 


moffaeL 


Under  the  StAtnte  of  IVaude  and  Ferjarles,  tba 
question  of  traudulent  Intent  Is  always  a  quesdon 
ot  tact,  and  no  conveyanoe  or  ohargo  will .  be  ad- 
judge fraudulent  aa  against  ciedltora  solely  on 
the  ground  that  It  Is  not  founded  on  a  valuable 
Qonalderatlon.  Purple  v.  rurington,  1  Ii.  R.  A.  rat, 
lis  Ind.  164. 

A  volunlarjoonvejBDoe  will  be  declared  fraudu- 
lent as  to  subaoqucnt  creditors.  If.  From  the  clruum- 
stancce  and  other  evldonco.  the  oourt  Is  convinced 
tbe  deed  was  made  with  Inttiut  to  defraud  suoh 
oredltoiK  and,  the  conveyance  being  voluntary.  It 
Is  Immaterial  whether  the  grantee  bad  notloe  of 
such  fraud.   Mayhew  v.  Clark,  8B  W.  Ta.  387. 


Failure  to  fie  Oeed  of  TtcorcL 
Tbe  want  of  record  of  a  deed  la  not  a  olrcoQl- 

stanoe  tending  to  show  fraud.   Blish  v.  Collins,  19 

West.  Rep.  648,  88  Ulch.  51& 
Failure  to  file  a  deed  tor  record  may  be*  oIZQuInf 
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Pet  3IIS  [S  L.  ed.  ISO],  dedded  Id  1881.  The 
court,  through  Ghi^  Jiutiet  Hanball,  an- 
DDUDced  the  rule  in  that  caae  to  be  that  one 
who  purchases  for  vatue  without  notice  from 
the  grantor  in  a  voluntary  cooveyaiUM  gets  a 
good  title  as  against  the  prior  donee:  that  each 
prior  conveyance  or  Rift  was  only  prima  facie, 
BDd  not  conclusively,  void  as  against  a  snbse- 
qoeiit  purchaser,  the  (Dbsequent  sale  Itself  fur- 
Dishing  ODly  "a  strong  presumption  of  afraud- 
ulent  Intent,"  so  as  to  cast  the  burden  on  the 
donee  of  proving  the  bona  fides  of  such  volun- 
tary conveyance.  In  other  words,  the  subse- 
quent sole  is  CBirled  back  to  the  antecedent 
voluntary  conveyance  so  as  to  characterize  its 
Intent,  and  presumptively  shows  an  intent  to 
dofrand  such  subsequent  purchaser.  Verplank 
T.  Sterry,  13  Johns.  580.7  Am.  Dec.  S48. 

In  the  caae  above  cited  from  80  U.  B.  5  Pet. 
165  [8  L.  ed.  ISO],  there  was  no  evidence  of  aD 
existing  debt  by  the  donor  at  the  time  he  made 
the  gift  to  bis  wife,  nor  other  evidence  of  ac- 
tual £raud.  There  were  present  only  the 
badges  of  subsequent  insolvencr,  the  dooor's 
continuing  to  claim  tlie  ownership  of  the  prop- 
erty cooTeyed,  and  the  fact  of  the  subsequent 
conveyance  itself.  The  doctrine  of  that  case 
Is  expressly  approved  in  Corprew  v.  Arlhur,  15 
Ala.  S35.  The  case  under  consideration  Is  one 
of  actual,  and  not  of  constructive,  fraud,  the 
evidence,  aa  wo  have  said,  strongly  tending  to 
show  SD  express  agreement  for  a  secret  trust, 
wiih  no  elements  oi  a  valid  conveyance  except 
In  naked  form  and  semblance  only. 

The  Inquiry  is  twofold:  (1)  whether  the 
word  "purchaser,"  as  used  Id  seclIoD  178G  of 
the  Code,  includes  a  purchaser  by  direct  con- 
veyance from  the  fraudulent  grantor;  and  (3) 
how  far  notice  to  such  suhsequeot  purchaser 
of  the  former  conveyance  aSects  the  validity 
of  his  title.  Aji  to  the  first  point,  there  is  no 
difficulty,  ailher  as  to  ibe  letter  of  the  Statute, 


or  its  generally  accepted  InterpretaUoD.  CRdja- 
Mfior  Kent  says  It  was,  even  In  his  day,  tlM- 
settled  American  doctrine  that  a  booa  fldepoi^ 
chaser  for  a  valuable  consideration  woula  Im- 
prolected  nnder  the  Statutes  of  18  and  27E11B,, 
as  adopted  in  Ibis  country,  whether  he  par- 
chases  from  a  fraudulent  grantor  or  a  f  randn- 
lent  grantee,  and  that  there  was  no  dUfereao*- 
in  this  respect  between  a  deed  to  defraud  sub- 
sequent creditors  and  ooe  to  defnud  sabae- 
quent  purchasers,    i  Kent,  Com.  494. 

This,  as  we  shall  show,  is  the  Alabama  rule, 
and  there  Is  a  vast  array  of  weighty  authorHy- 
lo  support  it.  Sovie  v.  Waytman,  13  Mo.  10V, 
48  Am.  Dec.  136;  Andermn  v.  Bobert*.  IS 
Johns.  S18,  9  Am.  Dec  28S;  Bood  v.  FoAna- 
ttsek,  8  Watts,  489,  34  Am.  Dec  489;  ffBfMT 
V.  a>m.  10  Ala.  848,  44  Aid.  Dec  488;  Stokm 
V.  Jone*,  31  Ala.  TSl. 

The  chief  conflict  of  authori^  arisea  wber» 
the  purchaser  from  the  fraudulent  vendor  ta- 
cbarged  with  notice  of  the  prior  fraudnlrait 
conveyaoce.  Haay  anthori  lies  bold  that  when 
he  has  such  notioehecao  claim  no  right  which 
his  immediate  grao tor  would  be  estopped  from 
asserting,  and.  therefore,  that  he  will  not  tw- 
permitted  to  avoid  the  prior  conveyaoce  oo  the- 
ground  that  it  was  intended  to  defraud  subse- 
quent purchasers  or  creditors.  These  decis- 
ions rest  on  the  veir  reasonable  ground,  Dol 
only  that  the  fraudulent  grantor,  having  no  ti- 
tle biraself,  can  confer  none,  but  that  a  con. 
trary  rule  ivould  lead  to  the  injustice  of  ena- 
bling him,  by  collusion  with  a  eubsequeot 
purchasL'r,  to  cheat  the  original  grantee  out  of 
his  estate.  To  this  effect  are  Fo*ttT  v.  Walton, 
5  Watts,  378;  FoieUrv.  attmevm.  11  Tex.  47S, 
63  Am.  Dec.  4»0;  MoseltsT.  MoteUj/,  15  N.  T, 
884,  and  many  other  decision'. 

Bo  there  are  many  authorities  to  the  cod- 
trary,  holding  that  the  word  "purchaser"  mean* 
purchaser  with  aa   well  as  without  Dotlce, 


Vbere  the  proof  abowi  the  deed  irns  withheld 
from  leoord  for  an  unusual  Ume.  the  seoreor  ol 
the  transaction  adds  welg-bt  to  the  presumption  to 
beoverooioeby  satlsfflctorr  evidcnoe,  Zlmiaer  v, 
KUler,  I  Cent.  Rep.  nu,  U  Md.  39a. 

Granten  Islllog  to  record  their  deed,  and  per- 
■DlttlD^the  graatorto  remain  la  poncsalon.  are  not 
fnoocent  errantaei  aa  to  Chose  bIviuk  him  credit 
upon  the  property.  Blaokman  v.  Preston,  ]£  West. 
Bop.  BIT,  128  m.  S8L 

A  deed  whlon  la  voluntar;  upon  Its  fsoe,  and 
Whioh,  on  dellvtsry,  was  lostnntJy  handed  back  to 
the  Krabtor  and  kept  In  his  poaaenlon  uorecorded. 


itbeu 
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he  obtained  credit  on  the  faith  of  bis  owneishlp  of 
the  oropertjr.  wbethar  the  prantee,  who  was  bis 
daughter,  did  or  did  not  know  his  fraudulent  In- 
tent.  Slater  v.  Uoore.  IS  Va.  L.  J.  8611. 

Osoveyancee.  although  not  fraudulent  at  BTSt. 
may  become  so  af  lerwnrds  by  not  being  reoorded. 
Bteele  v.  Coon  iNeb.)  Oct.  15.1889. 

A  deed  of  kiod  abaolule  oa  Its  faoe.  which  was  1D 
Tcsllty  asecunty  In  part  for  a  past  Indebtedness. 
but  moBtly  for  future  advances,  where  the  agree- 
ment  to  recoovey  upon  payment  of  the  amount 
wiiB  withheld  from  record  to  prevent  Injury  to  the 
Brantor'n  credit  and  prci-ent  his  property  from  be- 
In^:  HtKichei.  Is  fraudulent  a»  to  his  then  eilstlns 
oroditoia.    FarKUSon  v.  Johmton,  36  Fed.  Hep.  18C 

SL.I{.A. 


SoOct  of  rroudutenC  intent  Inferred  from  eircum- 


The  ezlatence  of  actual  notice  of  the  g 

fraudulent  Intent  Is  a  question  of  faot,  and  a 
estnbilsbed  by  direct  evidence,  or  It  may  be' In- 
ferred from  clrcumstanoss  and  from  proof  cA 
vnndee's  knowledge  of  suspicious  tacts.  Lyons  v- 
I^y,  U  Or.  a, 

Omwcvonos,  loIMn  voidoAlA 
Where  a  oonveyance  Is  not  made  In  good  faltb 
and  for  a  good  consideration.  It  It  voidable  both  as 
to  subsequent  and  ezlsUng  oredltora.   Boroans  v. 
Uaddux,  TT  Iowa,  208. 

Afraudulcnt  conveyance  la  void  aa  to  credlton,. 
althoush  the  vendee  paid  full  value.  It  he  partjol- 
pated  In  the  fraud.  Bennlnsor  v.  Bpata,  123  Pa.  SU. 

fnoulfdin  on  port  qf  pwcAoMr. 

A  grantee  of  real  or  personal  estate  when  It  ta 
shown  that  the  purohase  wai  made  with  tnlent  to 
defraud  or  to  hinder  and  delay  creditors,  has  no 
equity  as  against  such  orcditors  to  be  protected  for 
the  amount  which  he  aotuslly  paid  on  sucb  piu^ 
chase.  Goodhue  v.  Berrien,  SSandf.  Ch,  BSO,TN.T, 
Ch.  L.  ed.  7S4:  Fergusoo  v.  HUlman.  SG  Wta.  Ul,- 
Gardlnler  v.  OCIa.  13  Wis,  UO;  Bteln  v.  Hermann.  M 
Wis.  13E:  Avery  v.  Johann.  ST  Wis.  MS;  Union  Nat. 
Bank  v.  Warner.  IB  Hun,  SOB;  Bnsai  v.  Merrill,  tft 
Barb.  889;  FiiUerton  v.  Vlall,  U  How.  Pr.  »L 
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■nd,  when  there  Is  actual  fraud  In  the  convey- 
ance, ft  la  made  void  by  force  of  the  Statute  as 
afraiDsl  such  porchaeers  for  value.  Levtit  v. 
Lota,  a  B.  Mon.  816,  88  Am.  Dec.  161;  JimkiTu 
T.  Clemtnt,  14  Am.  Dec.  708.  note;  Craig  v. 
Zimmerman,  87  Mo.  47S,  G6  Am.  Rep.  4S6. 

In  this  BtaCuB  of  the  taw,  it  js  proper  that  we 
should  be  governed  b;  the  rule  to  be  deduced 
from  the  past  declsloas  of  this  court  as  tbo 

Erinciple  faTOlves  a  rtile  of  properly  of  Tast 
aporlanoe  in  its  eOect  on  titles.  These  &»■ 
eiemnt  seem  to  me,  on  the  whole,  to  dearly 
favor  the  view  that  a  conveyance  infected  with 
actual  fraud  may,  under  the  Btatuie,  be  avoided 
by  a  subsequent  bona  fide  purchaser  holding  by 
deed  from  the  grantor,  although  he  have  no- 
tice of  the  previous  fraudulent  conveyance. 

As  to  purchasers  at  a  sale  under  execution 
■gainst  a  grantor  who  haa  made  a,  fraudulent 
conveyance,  the  rule  is  clear  and  well  eslab- 
lisbed.  The  title  thus  acquired  under  legal 
proceedings  Instituted  by  a  creditor  is  unques- 
tionably good,  althouKh  the  purchaser  may 
have  had  notice  of  the  fraud,  tor  his  knowledge 
of  the  fraud  likewise  imports  a  knowledge  that 
it  was  the  prtcise  thing  that  rendered  the  con- 
veyance void  as  to  creditors  and  purchasers. 
This  principle  runs  from  the  very  recent  case 
of  Tmrjiie  V.  Martin,  87  Ala.  500,  back  to  Beed 
Y.  Smith,  14  Ala.  880  (1848).  and  even  slill  fur- 
ther, to  Carter  v.  OattWierry,  fl  Ala,  277  (1848). 

It  is  recognlited,  even  in  those  juriBdictiooa 
which  repudiate  (he  rule  tliat  a  fraudulent  ven- 
dor can  confer  no  title  by  hU  deed  of  convey- 
ance made  to  a  Bubsequent  bona  flde  purchaser 
with  notice  of  the  prior  fraudulent  deed.  HU- 
ter  V.  Koertge,  70  Tes.  168. 

In  Carter  V.  CaiUdierry,  lupra,  however,  the 
following  lau^age  was  used  by  OMtf  Juitiet 
Collier:  "It  is  true  that  a  fraudulent  convey- 
ance is  bindlns  on  the  grantor,  bat  authorities 
■re  ample  to  ^ow  that  it  may  be  avoided  by  a 
■ubsequent  bona  fide  purchaser,  although  he 
may  have  notice  of  the  pievioos  conveyance; 


[for]  If  be  Is  informed  of  It,  say  the  books,  ha 
knows  that  it  is  fraudulent,  and  of  consequence 
void.  And,"  he  adds,  "it  is  quite  Immaterial 
whether  the  subsequent  purchaser  acquire  liii 
title  by  a  deed  directly  from  the  fraudulent 
grantor,  or  at  a  sale  made  under  execulloa 
against  him."  Tbat  case  involved  a  title  to 
land  acquired  by  purchase  under  execution, 
and  the  principle  araerted  was  therefore  not 
necessary  to  the  decision  of  the  casH. 

In  EddiM  V.  Wilton.  1  Ala.  287,  a  father 
had  made  a  fraudulent  and  voluntary  deed  lo 
his  son.  He  subsequently  made  a  fraudulent 
conveyance  based  on  a  valuable  coosideraiioa 
to  another  person.  It  was  held  that  the  first 
deed,  though  fraudulent,  was  good  belweea 
the  parties,  and  could  not  "be  defeated  by  k 
subsequent  vendee,  whose  purchaM  was  con- 
ceived In  fraud,"  for,  it  was  added  by  Collier, 
Ch.J.,  if  this  were  so  "it  would  only  be  neces- 
sary for  him  [tbe  fraudulent  grantor]  to  com- 
mit one  act  of  fraud  to  defeat  another."  It 
was  further  said:  "The  law,  however,  is  en- 
tirely diSerent  if  the  second  purchaser  can 
show  that  the  transfer  under  which  be  claims 
was  made  for  a  valuable  consideration,  and  in 
good  faith."  There  is  nothing  here  said  about 
the  effect  of  notice. 

The  case  of  Elliott  v.  Horn,  10  Ala.  848,  44 
AuL  Dec.  489,  decided  la  1840,  is  one  in  pol  ' 


of 

1785  of  Uie  Code.  That  case  clearly  holds  tbat 
a  subsequent  purchaser  for  value  from  a 
fraudulent  grantor  obtains  a  title  superior  to 
tbat  of  the  first  grantee,  although  such  subse- 
quent purchaser  had  notice  of  tbe  prior  con- 
veyance. There  a  father  liad  made  a  volun- 
taiT  conveyance  to  his  son  with  intent  to 
defraud  creditor*.  The  land,  it  Is  true,  waa 
entered  by  the  father  in  the-son'a  name,  but 
this  was  considered  immaterial  (as  was  the 
same  fact  in  Uowt  v.  Wayutian,  12  Ho.  109, 
40  Am.  Dec.  136),  tbe  effect  as  to  creditors,  af 


Aetual  nottoe  to  purehowr  not  nM<«irv< 
To  arotd  a  sale  for  valuSible  oonstderBtlon.  aotual 
noUOB  to  the  parohaser  of  tbe  frauduleat  Intent  of 
the  vendor  la  not  neoeasary.  No  purohaaer  has  a 
rlKbt  to  lematn  willfully  ignorant  of  facts  within 
his  leaob.    Dyer  v.  Taylor,  GO  Ark.  314. 

A  penon  who  bad  knowledgre  of  a  conveyance 
two  yean  bsfore  he  entered  Into  tlie  conttaot  which 
IS  the  basis  of  bla  olalm  cannot  say  that  he  was  de- 
fiBuded  thereby.  Bohrayor  v.  Soott,  lU  D.  S.  406, 
SgL.ed.SGai. 

To  avoid  a  sale  apon  tbe  rround  that  It  Is  fraud- 
ulent M  to  oredltorB.  the  purchaser  must  have 
knowtedKB  Of  the  fraudulent  purpose  of  the  seller. 
or  have  notice  of  suoh  facts  tending  to  show  a 
fraudulent  purpoae  at  would  pnt  a  man  ot  ordi- 
nary prudeooe  on  tnqnicy.  BoUman  v.  Lucas,  S 
Neb-TW. 


ToluntaTT  oonTejanaes.  even  though  made  In 
rood  faith,  without  any  actual  fraudulent  Intent, 
are  void  asto  subeequantpurtibaBenitQrairEtluBble 
oomlderatlon,  even  where  such  purohaaen  had  no- 
tloe  thereof.  Sexton  v.  Wheaton,  1  Am.  Lead.  Cas. 
SI. 

Bat  this  broad  docMne  has  been  limited  by  the 
ouirent  of  aathorltlea,  to  the  effeot  that  oonvey- 
ancea  are  not  void  merely  because  they  are  volun- 
«L.R.^ 


tary.  but  l>eoause  they  are  fraudulent,  the  fraud  to 
be  Inferred  In  the  same  manner  and  under  Uke  olr- 
oumsCanoea  ai  asKlnst  lubaequeat  creditors.  Such 
oonveyancea  made  nben  tbe  grantor  ta  not  Indebt- 
ed, in  rood  faith,  and  without  intent  to  defraud, 
ai«  valid  OS  Sigalnst  sulwequent  purchasers  for 
value  with  notice.  Wlokes  y,  Clarke.  8  Paige,  lO, 
1  N.T.  Ch.  L.  ed.  884;  Qardnar  V.  Baothe,81  Ala.  IM; 
Corprew  v,  Arthur,  1&  Ala.  (BB;  Brown  v.  Burke.  S 
Ob.  STi^tChaffln  v,  KlmboU.  £3  DL  SSj  Aiken  v.  Bruen, 
n  lud.  IS7;  Qardner  v.  Cole.  £1  Iowa.  2DG:  Pence  v. 
Croon.  SI  Ind.  SaS;  Beel  v.  Warren.  2  Gray,  447:  Bn< 
dera  v.  WllUams  (Kj.)  1  Uet.  848;  Coppage  v.  Bar- 
nett.  S4  Ulffi.  KZl;  Preetldge  v.  Cooper,  G4  Miss.  74; 
Banger  v.  Eaatwood.  It)  VTend.  GU;  Baltimore  v, 
WlUlams,  0  Md.  iSG:  Foster  v.  Walton,  G  Watta,  37S{ 
Dougherty  V.  Jack.  S  Watta.  4BR\  Idncaster  v.  Bo- 
Ian.  1  Bavle.  231;  Tate  v.  Uggat.  X  Leigh,  B4;  Sal- 
man V.  FendergTHBa.  S  BlctL  Bq.  SB;  Anderson  V. 
Qreen,  T  J.  J.  Harah.  UB. 

Where  avoluntary  oonreyaocevHsmnde  it  could 
not  prevail  against  a  subsequent  purohoser  with 
Implied  notice  only  of  the  prior  deed.  Bonncy  v. 
Taylor,  B  West.  Bep.  BO.  SO  Mo.  TB;  Bterry  v.  Ardeo. 
1  Johns.  Ch.  «1. 1 H.  Y.  Ch.  L.  ed.  U8, 

A  purchaser  with  uotloe  of  tnud  may  purohass 
the  title  of  a  bona  flde  purobasei  without  noUoe, 
and  the  latter  may  sell  Uie  property  and  pass  good 
title  to  tbe  former.  Craig  v,  "' 
Bep.  BSD,  SI  Ho.  4TS. 
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WM  oTwerred  l)y  Ormond,  J".,  being  predsely 
tbe  same  tu  if  the  land  bad  been  entered  in  tbe 
luLcaa  of  tbe  doDor  iastead  of  Ibe  son,  wbo  'vvaa 
a  itiinor.  Tbe  father  afterwards  sold  the  land 
tc  one  wbo  was  not  a  creditor  at  tbe  time  tbe 
lund  n-aa  entered,  iuduciQg  his  InfaDt  aon  to 
convcj.  Tbe  bod,  seeking  to  disafflnn  bis 
conveyance,  afterwards  brought  an  action  for 
tbe  land.  Tbe  court  held  that  be  could  not 
maintain  tbe  action  on  tlie  ground  that  the 
purchaser  from  the  father,  although  he  acquired 
title  subsciiuest  to  tbe  original  fraudulent  con- 
veyance, and  with  notice  of  It,  waa  entitled  to 
protection  under  tbe  Statute  of  Frauds,  which 
was  admitted  to  embrace  the  substance  of  18 
and  27  Eliz.  Tbe  minor  son  in  conveying  (it 
waa  said)  had  done  only  what  a  court  of  equity 
would  have  compelled  bim  to  do.  We  can 
nowhere  find  any  case  in  our  Iteports  which 
Tepudiales  the  construction  of  tbe  Statute  an- 
.  nounced  in  Elliott  y.  Horn,  tupra.  On  the 
cnnlrarr.  the  case  of  Bt^ca  v.  Jojut,  18  Ala. 
784,  fully  sustains  it,  and  so  does  the  eame  case 
as  decided  in  tbe  second  appeal,  aad  reported 
In  31  Ala.  TSl.  A  fsther  there  bad  made  a 
fraudulent  deed  of  gift  to  his  children,  and  b 
afterwards  convoyed  tbe  same  property  lo  . 
subsequent  purchaser  fur  value.  The  latter 
tille  was  held  to  prevail  in  an  action  of  eject- 
meut,  actual  fraud  io  the  coDveyance  being 
proved. 

The  case  of  (hrprew  t.  ArOmr.  IB  Ala.  525, 
dted  and  relied  on  by  appellee's  counsel,  so  far 
from  being  repugnant  to  the  foregoing  cases. 
Is  corroborative  of  their  authority.  Tbe  same 
Statute  is  Ibere  construed  by  Jvdge  Collier  as 
applicable  to  one  purchasing  for  value  from 
the  donor  in  a  voluntary  conveysnce  not  in- 
fected with  actual  fraud.  Adopiine  the  view 
of  tbe  United  Blates  Supreme  Court,  as  an- 
nounced In  Oalheart  v.  Babimon,  80  U.  S.  5 
Pet.  364  [8  L.  ed.  120],  it  was  held  that  one 
wbo  purchases  for  a  valuable  consideration 
with  notice  that  his  vendor  had  made  a  pre- 
vious voluntary  conveyance  will  not  be  pre- 
ferred. It  was  decided  that  a  auhsequent 
mortgagee  was  a  purchaser  within  27  Eliz.,  so 
as  to  avoid  a  prior  voluntary  conveyance  under 
that  Statute,  but  it  waa  lulded:  "Asa  subse- 
quent purchaser  he  cannot  claim  the  rl^ht  to 
subject  tbe  land  to  tLa  payment  of  his  de- 
mand without  showing  that  the  conveyance 
waa  not  only  voluntary,  but  was  intended  to 
defraud  creditors." 

1  he  same  principle  Is  announced  in  GarAner 
v.  Bnothe,  81  Ala,  186,  where  it  was  decided 
that  a  subsequent  purchaser  for  value  of  cer- 
tain slaves  from  a  donor  in  a  voluntary  convey- 
ance, although  he  bought  without  notice, 
acquired  no  title  as  against  the  donee.  To 
Invalidate  the  transfer  as  to  a  Hubsequeut  pur- 
chaser, it  was  held  that  proof  of  actual  fraud 

Tbe  case  of  Jeffertan  Ooutity  8av.  Bank  v. 
Ebom,  84  Ala,  5ES,  was  one  involving  personal 

Sroperly  left  In  the  hands  of  tbe  grantor,  and 
governed  by  a  principle  somewhat  different 
But  the  subsequent  purchaser  waa  fully  pro- 
tected there  aa  against  a  prior  fraudulent 
gmnlee. 

There  is  nothing  in  Gn'l^n  v.  Doe.  12  Ala. 
784,  which  is  contradictory  of  these  views, 
when  tbe  language  of  the  court  is  coustriiud 
»L.R  A 


with   reference  to  facta  of  the   cue.    The 

plaintiff  in  ejectment  there  claimed  tiUe  under 
a  recorded  deed  from  one  Oliver,  the  alleged 
fraudulent  grantor.  The  defendants  claimed 
title  under  two  sheri2's  deeds,  executed  after 
the  deed  of  the  plaintiff,  but  based  on  judg- 
ments rendered  on  debts  older  than  tbe  fraudu- 
lent conveyance.  Itwaa  held  that tbeplaintiffs' 
title  derived  from  the  fraudulent  crantor  waa 
subordinate  to  that  derived  under  the  execution 
sale.  We  need  pursue  this  part  of  tbe  discus- 
sion no  further.  Whatever  superior  force  may 
be  accorded  to  the  weighty  reasons  hj  which 
tbe  contrary  doctrine  is  so  ably  supported,  our 
decisions  commit  us  to  the  rule  thai  the  pur- 
chaser for  value  from  the  grantor  in  a  voluntary 
conveyance  infected  by  actual  fraud  obtains  a 
supenor  title  aa  against  a  fraudulent  donee, 
although  he  purchased  with  notice  of  tbe  con- 
veyance. The  whole  reason  of  tbe  case  h 
simply  this:  Tbe  Statute  Itaelf  expressly  de- 
clares fraudulent  conveyances  void  aa  against 
subaeijuent  purchasers  and  creditors  alike. 
This  implies  bona  flde  purcbaseta  for  value, 
but  icdoesnoi,  exclude  purchasers  with  notice  of 
the  very  fact  which  alone  enables  tbem  to  avoid 
the  conveyance.  Nor  can  a  fraudulent  grantee 
make  any  very  just  or  conscionable  complaint 
that  be  u  deprived  of  tbe  fiulla  of  bis  in- 
iquity, because  it  ia  done  by  tbe  Kiandata  of 
tbe  law  itself. 

A  distinction  Is  made  aa  to  ootice  between 
tbe  registration  of  a  mere  voluntary  deed,  un- 
affected by  actual  fraud,  and  a  deed  which  is 
BO  ipfeclod.  The  former  operates  as  notice,  so 
as  to  bind  a  subsequent  purchaser,  but  the  lat- 
ter does  not,  at  least  to  the  eitent  of  barring 
the  assertion  of  the  purcba-tcr^a  rights  based  on 
tbe  fraud  of  tbe  transaction.  As  stated  in 
Laird  v.  8Bott,  6  Heisk.  846:  "  After  registrs- 
tion  of  a  voluntai?  deed  for  laud,  a  subsequent 
purchsser  for  value  cannot  claim  to  be  an  in- 
nocent purchaser  without  notice.  But,  if  the 
voluntary  conveyance  was  intended  to  defraud 
a  subsequent  purcbaaer,  tbe  notice  by  regis- 
tra\ion  will  not  affect  his  right  to  attack  the 
voluntary  conveyance  for  actual  fraud.  It 
follows  that  a  voluntary  conveyance  made 
with  [he  intent  to  defraud  a  subisequent  pur- 
chaser for  value  is  void  as  against  him  without 
reaistration,  and  with  or  without  notice." 
Jtnlani  v.  Clement.  14  Am.  Dec.  70S,  note,  and 
cases  cited:  Wyman  v.  Brown,  60  Me.  148; 
7>i«>  V.  Ijtve,  a  B.  Men.  845,  9i  Am.  Dec. 
103;  Miuon  v.  BaJcer,  1  A,  K.  Marsh.  208, 10 
Am.  Dec.  724;  Lanea»ltr  v.  Dolan,  1  Rawle, 
231, 18  Am.  Dec.  635. 

Tbe  plain  reason  of  this  distinction  Is  that 
the  Statute  itself  mskea  conveyances  infected 
with  actual  fraud  void  as  to  subsequent  purchas- 
ers for  value;  but  it  does  not,  according  to  the 
better  view,  embrace  mere  voluntary  convey- 
ancesnot  actually  fraudulent.  Other  convey- 
ances are  governed  as  to  notice  by  the  Registra- 
tion Btstutea.  Code  1B86,  §18lOet  teg.,  and 
section  ITSO.  It  was  long  ago  resolved  (as  far 
back  aa  Spicrry't  Com,  6  Coke,  0O6),  that  a  pur- 
chaser, notwithstanding  be  had  notice  of  a 
framlulenl  conveyance,  might  avoid  it:  for  the 
notice  of  tbe  purchaser  cannot  make  that  good 
wliieh  an  Act  of  Parliament  has  made  void  as 
to  bim.     NcwI.  Com.  80lt.  897. 

And.  moreover,  as  said  in  Mseri  v.  Peek,  t 
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Ala.  C50.  mere  nnlire  on  the  part  of  the  pur- 
chii3(T  of  a  fraudulent  Iniasfcr  will  not  prevpot 
hfs  QToidtDg  it,  Ix'cause.  if  he  lioew  of  ttie 
iRinsaction.  he  kin'w  it  was  void  by  law," 
There  is  do  force  in  Ibe  erniCDtioD  ttiat,  after 
Rbea  had  compromised  Lis  suit  of  ejectment 
wiih  A.  W.  Shepherd,  the  alleged  fraudulent 
graalor,  and  had  reeonyejcd  to  him  the  title 
lo  the  land  in  cootioveiBj  after  its  purcbase 
at  the  sberjff's  sale,  this  title  Inured  to  the 
benefll  of  the  fraudulent  grantee  by  virtue  of 
the  covenant  of  warrimtv  cuatalned  in  Ibat 
deed.  It  may  be  admitied  that  Rbea  acquired 
the  title  by  the  abciiS'a  aide  under  his  eiecn- 
tion  aealnat  the  fraudulent  grantor,  the  judg- 
ment debt  being  older  Ibon  the  fraudulent  con- 
TeyaDce,  and  that  his  deed  to  A.  W.  Shepherd 
conveyed  back  to  bim  the  legal  title  to  the 
land.  But  this  title  Inured  to  the  benefit  of 
Uje  subsequent  purcboaer,  not  of  the  fraudu- 
lent donee.  Thia  ia  exprtssly  aettled  in  Stoket 
T.  Jojia,  21  Ala.  781.  IB  Ala.  734,  where  it  la 
■aid;  "The  voluntary  fraudulent  estoppel  [ar- 
frucd  to  have  been  created  by  the  covenaot  of 
warranty  contained  in  the  deed]  ieas  Impotent 
lo  defeat  the  just  cloima  of  creditors  or  bona 
fide  purchasers  for  a  valuable  consideration  as 
the  deed  would  be  bad  it  contained  no  covenant 
out  of  which  the  estoppel  is  supposed  to  arise. 
A  party  cannot  do  by  circuity  and  indirection 


flde  purchasers  by  conveying  with  warranty  to 
defraud  ILem.  and  afierwaida  acquiring  the 
title."    It  is  loo  cTear  for  aiKUinent  that  the 

Sayment  of  Rhea's  debt  by  A.  W.  Shepherd 
id  not  purge  his  conveyance  of  fraud  aa  to 
Bubeequent  purchasers  or  creditors.  If  it  was 
void  for  actual  fraud,  being  a  mere  secret  truat 
and  a  sbaoi  sale,  the  tranaaction  at  once  lay 
open  to  the  attack  of  either  of  these  classes. 
The  existence  of  Rhea's  debt  was  only  a  cir- 
cumstance to  prove  fraud.  Its  payment  waa 
indemnity  to  him  alone,  and  \o  no  one  else. 
It  In  no  manner  purged  the  fraud  as  a  ground 
of  attack  on  the  title  by  others  who  were  in- 
vested by  law  with  this  right  We  are  aware 
of  no  principle  by  nblcb  one  who  cheats  two 
distinct  persons  can,  by  affording  Indemnity 
to  the  one,  exempt  himself  from  legal  liability 
to  Ibe  other.  This  precise  point  waa  made  iu 
fteka  V.  Jonei,  SI  Ala.  781,  but  was  passed  by 
the  court  tub  tiUntio,  being  obviously  regarded 
aa  without  merit.  These  viewa  result  neces- 
sarily In  the  reversal  of  the  Judgment,  many 
of  the  rulings  of  the  court  being  repugnant  to 
the  principles  which  we  have  here  announced. 
The  exceptions  based  on  the  rulings  on  the  evi- 
dence, much  of  which  U  purely  cumulative, 
may  not  ari^e  on  another  trial,  and  we  do  not 
consider  Ihem.  They  have  not,  moreover, 
been  deemed  of  sufficient  importance  to  ba 
discussed  by  counsel. 
Bmertad  and  rtmaniti. 


PENNSYLVANIA  SUPREME   COURT. 


Ba  George  L.  OLIVER'8  ESTATE. 


1.   ni«  interest  of  »  member  of  »  pftrt- 

neraliip,  QrKanlzed  on  tbe  Ji>ii]t-8l[ii.'k  plan  lor 
tbe  purv<.>&'.-  of  dealing  In  iaad.  the  arllelos  of 
wb>cb  provide  that  the  affairs  of  the  ontiipun; 
an  to  t>e  managed  by  inistoos.  and  tbe  interest 
of  each  member  in  the  Joint  fund  Is  to  bo  meas- 
ured by  his  shares  of  stock,  la  Bimply  an  Inter- 
est In  tbe  proBlB  made  and  a  resulting  interest 
In  the  buslneHB  and  asEOta  of  the  company,  and  is 
personnl  eatate,  and  he  haa  no  title  to  the  land 
purchased  hy  the  oompanr,  as  tenant  in  oommon 

8.    Wbere  a  member  of  ftjoint-vtoek  ««- 
•odation   org'ajilaed    for    dealing;    in 

IbjuI,  wboee  lnl«reat  tlicrein  is  purely  iJOraonol 
te  coDBistlns  of  a  nscbt  to  share  in  the  pruflts 


It  of  as 


■  with  directions  to  pay  the  Income  to 
one  for  life  and  after  his  death  to  pay  the  prin- 
cipal taanother,  dlvlrtends  received  by  the  tnia- 
ieier,  out  of  proHIa  made  by  the  aiooclatlon  afrrr 
tralator's  death  are  income  and  jro  to  the  hfe 
tenant  and  not  to  the  remainderman. 
8>  Prolltamadeln'a.Joliit-BtockasRocla- 
tlon  formed  for  the  purpose  of  dealing 

Nora.— Partnemhip  In  lesl  eatale  speculatloo: 
nature  of.  See  note  Ui  lylei  v.WaddlDghalD  (Com J 
t  L.  R.  A  m. 

ft^aA. 


in  land  by  ■  sale  of  land  at  a  irrcatly  InoreMed 

price  because  of  the  discovery  therein  of  mineral 
ore  after  the  death  of  one  of  lis  members,  whose 
interest  consisted  Himply  of  a  right  to  ataare  In 
prutlta  and  lo  an  account  of  asseta,  will  IM  held 
to  have  accrued  after  auch  member's  death,  and 
will  belong  to  the  income  and  not  to  the  prin- 
cipal of  bis  estate  notwltbaCandlng  tbe  land  vaa 
bought  during  hiB  lifetime. 

(October  a.ietlU 

APPEAL  by  the  Hercbanls'  Fund  Associa- 
tion from  a  decree  of  tbe  Orphans'  Court 
for  the  Couaiy  of  PhiladclplLla  rendered  upon 
the  first  account  of  the  tri;atees  of  the  estate  of 
Ocorge  L.  Oliver,  deceased,  and  awardlog  cer- 
tain money  to  Mrs.  Catharine  M.  Richardson 
as  income  from  the  trust  fuhd  which  appellant 
claimed  to  be  entitled  lo  u  principal.  Af- 
firmed. 

The  caae  sufficiently  appears  in  tbe  opinion. 

JSetari.  Jamea  Bayard  Henry  and 
Oeorg^e  Jankin,  for  appellant: 

The  fund  in  controversy  was  principal,  and 
should  go  to  the  remainderman. 

Kt'V'*  -4pp.  103  Pa.  3U6;  Earp'iApp.  2S  Pii. 
368;  iTo-if-  App.  83  Pa.  2M;  BiddUt  App.  9B 
Pa.  37a;  Vinton'i  App.  Id.  434, 

The  income  or  profits  wliich  tbe  life  tenants 
are  given,  are  those  produced  by  tbe  use  of  the 
apsi-is,  and  not  by  tbe  increase  of  value  in  the 
assets  themsplvcs. 

Orags  v.  Itm»,  6  Bedf.  82-91. 

The  ezpreesioQ  "net  rents.  Isaues,  ptofllsaod 

C.oo'^lc 
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income  of  the  remainder  sod  reddue  of  my 
estate,"  is  &  commingling  o/  the  termB  used  to 
create  a  life  tenaocj  in  realty  and  a  life  Interest 
in  personally,  but,  aa  used  by  lertalor,  mean 
DOliiiDg  more  nor  leas  than  the  net  earnings  of 
the  princi)^  of  aald  estate;  and  the  same  ' 
woiud  apply  If  the  testator  had  uxed  the  ti 
"proceedH,  'Income,"  "proflta,"  "produ-.., 
"earnings"  or  any  other  eipreBttion  oi  a  similar 
oalure. 

Frane^t  Eitate,  TG  Pa.  224;  BU^»  App.  108 
Pa.  800;  Earj/i  App.  38  Pa.  868;  Ifo*^  App. 
88  Pa.  284;  rinttm't  App.  69  Pa.  484;  Mat- 
ton'i  Ford  Bridge  Co.  t.  Oom.  10  Cent.  Rep. 
809.  117  Pa.  3SS. 

The  increaae  in  the  value  of  the  assets  or 
capital  of  any  aasociatlon  belongs  to  the  re- 
maiDderman,  especially  tn  a  case  like  this 
ifbers  said  increase  has  not  arisen  from  any 
eflorls  on  the  part  of  the  management,  but 
oicing  purely  to  the  fortunate  diBcovery,  by 
strnugcrs,  of  unknown  assets  or  capital  beloog- 
fcfT  to  the  Bssociatinn. 

Cook.  ^loekanrl  Stockholders, §668;  Perry, 
Tr.  ^  543,  and  vote;  Hill,  Trustees,  4th  Am. 
ed.  cm. 

When  a  life  interest  Is  given  in  perishable 
funds  or  property,  which  may  be  consumed  in 
the  using,  the  same  should  oe  conveiled  and 
Inresled  m  such  a  way  as  to  produce  a  perma- 
nent capital,  the  income  or  interest  of  which 
permanent  capital  alone  ie  to  go  to  the  owner 
of  the  life  estate. 

Cairnt  v.  ChatOerl,  9  Paige,  160,  4  N.  T, 
Ch.  L.  ed.  649. 

The  life  tenant  is  only  entitled  to  the  income 
or  interest  of  the  capital  or  aaaets,  and  not  to 
any  portion  of  the  capital  or  assets  or  the  pro- 
ceeds thereof. 

Kiraaontli  v.  Brigham,  US  Allen,  ST6;  Lewln, 
Tr.  Am.  ed.  804;  Wms.  Exrs.  2d  Am.  ed. 
1893;  Hill.  Trustees,  4lh  Am.  ed.  691. 

If  the  proceeds  of  the  sale  of  the  40  acres 
are  "earninga,"  so  will  the  proceeds  of  the  re- 
maininK  660  acres  (\mB  the  amount  originally 
invested)  be  "earninga;"  and  if  the  proceeds  of 

thp  Bnln  nt   tha   rnmaiiiinir  FMl  nirp-n  nrfl    "enni. 


the  sate  of  the  r 


uiogSaOai 


during  the  continuance  of  a  life  ei 
longing  to  the  life  tenant,  wblcb  is  ni 
of  Pen:    -' "      "     ' 


istmentB, 
le.  as  be- 

insylvanla  yet,  nor  of  any  other  Slate  or 
country. 

Yinton'i  App.  tapra;  Here  England  Tnitf 
Oa.  V.  Balm,  1  New  Eng.  Bep.  ST2,  140  Maaa. 
68S;  Se  GtTTJf,  4  Cent.  Bep.  796. 108  N.T.  446. 

When  a  dividend  ts  declared  and  paid  to 
trustees  on  funds  in  their  hands  derived  from 
the  Bale  of  trust  property  by  which  the  prin- 
cipal fund  Is  impa&ed  or  diminished,  or  where 
moneys  are  received  as  the  proceeds  of  what 
are  termed  wasting  aecuritiea.  such  as  lease- 
hold estates  which  in  process  of  time  will  ex- 
pire or  perish  or  become  of  greatly  diminished 
value,  if  the  fends  are  held  on  a  trust  by  which 
the  income  is  to  be  paid  for  life  to  certain  per- 
sons, it  will  be  the  duty  of  the  trustees  to  add 
such  dividends  or  moneys  to  the  principal 
fund,  so  as  to  preserve  it  unimpaired  for  Uiose 
entitled  in  remainder. 

Vaimtv.  CRaubert,  BPalge,160,4N.  T.Cb. 
L.  ed.  649;  Pari*  v.  ParU,  10  Ves.  Jr.  185;  Hove 
V.  Earl  of  Darinumth,  7  Vo».  Jr.  ISl;  Hill, 
«  L.  R.  A. 


Trusteea,  4Ui  Am.  ed.  p.  691;  Perty,  Tr. 
§  G45.  and  notei;  Lewin.  Tr.  Am.  ed.  •80-1; 
Cook,  Stock  and  Stockholders,  %  364,  and  ni>lt,- 
Wms.  Eirs.  2d  Am.  ed.  1898. 

Mtstrt.  Richard  C.  D&le  and  Henrj  0. 
Olmsted,  for  appellee: 

The  fund  in  this  case  was  properly  held  U> 
be  income. 

Matton't  Ford  Bridge  Co.  v.  (hm.  10  Cent 
Rep.  809, 117  Pa.  265;  Barclay  v.  Wainmrinht, 
14  Ves.  Jr.  86;  Bmwnt  v.  ColUiu,  L.  R.  13  Eq. 
Oas.  688;  Byatt  v.  Allen,  56  N.  T.  563;  Perry, 
Tr.  g§  544,  645;  Seed  v.  Bead,  6  Allen,  174: 
Harvard  Vollqie  v.  dmory,  9  Pick.  446;  Bilch 
V.  HalUt,  10  Gray.  402;  Van  Doren  v.  Otderi, 
19  N.  J.  Eq.  176;  Preilon  v.  Melville,  16  Sim. 
168;  Lord  v.  Brooki.  G3  N.  H.  13. 

WUIiftms,  J.,  delivered  the  opinion  of  the 

The  contest  in  this  easels  between  the  life  ten- 
ant and  the  remainderman,  and  the  question  I* 
whether  the  fund  in  the  hands  of  the  trustees 
Is  income  or  principal.  It  appears  that  George 
L.  Oliver  wasoneof  the  peraonswhoorganized 
'nieMetaliine  Land  Com  panvof  Lake  Superior, 
and  IbBlhe  remained  a  member  ofthecompany 
until  hia  death  in  1886.  This  company  waa 
organized  on  the  loint-stock  plan,  with  a  capital 
divided  into  20,000  shares  having  a  nominal  or 
face  value  of  (6  each.  At  the  lime  of  hia  death 
Oliver  held  5,582  shares.  By  his  will  he  made 
some  specific  gifts  and  placed  the  residue  of  his 
large  estate  In  the  hands  of  trualeca  with  direc- 
tions to  pay  the  net  income  derived  Iberefromto 
his  daughter  during  her  life,  and  the  principal 
after  her  decease  to  the  Merchanls'  Fund  As- 
sociation for  certain  charitable  uses.  The 
Metalline  Land  Company  owned  about  600 
acres  of  land  nhen  Oliver  died,  and  two  years 
later  sold  40  acres  of  It  for  a  half  million  of 
dollars.  The  larger  part  of  this  price  has  been 
divided  by  the  companyamong  its  stockholders, 
and  the  dividend  accruing  to  the  Oliver  stock 
UoverflOO-OOO.  The  daughler  claima  it  aa 
income.  The  appellant  claims  it  as  principal. 
To  which  of  Ihem  should  ft  beawardedf  Be- 
fore determining  this  question  It  will  be  best  to 
consider  some  preliminary  ones  that  lead  up 
naturally  to  it.  These  are,  first.  What  lathe 
legal  status  of  the  companyT  second.  What 
Is  the  relation  of  the  stockholder  to  the  com- 

EanvT  third.  What  is  the  interest  of  a  stock- 
older  in  the  company  property?  The  com- 
pany is  unincorpornted  and  is  a  partnership 
organized  on  the  loiut^tock  plan  by  the  con- 
tract entered  into  by  its  members.  This  con- 
tract designates  and  describee  the  business  to 
be  done,  the  capital  to  be  used  and  how  it  la 
to  be  paid  in  by  the  members,  and  limits  the 
number  of  persons  by  whom  the  affairs  of  the 
company  are  to  be  conducted.  It  provides  that 
the  interest  of  each  member  In  the  joint  fund 
is  to  be  measured  by  his  shares  of  stock,  which 
he  may  sell  and  transfer  without  consultation 
with  his  associates  and  without  impairing  the 
power  of  the  trustees  or  the  existence  of  the 
company.  The  partnership  thus  formed,  what- 
ever the  liability  of  its  members  to  third  per- 
sons may  be,  is  an  aniflcial  iudicial  person 
capable  of  acquiring,  holding  and  selling  prop- 
erty. Ordinarily  a  partner^ip  can  convey  ita 
reu  estate  only  oj  the  deed  of  all  it*  memhera. 


Bi  OuvaB'a  EnxTB, 
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Init  this  company  nve 
'  icumber  ana  sel. 
_.  .  .  Jtwog  adealerinlaDilu  a  commoditf 
uaiog  the  Dames  of  its  trustees  in  all  iU  tniDSAC- 
tloiiB.  Tbe  principle  toat  an  uniocorporated 
-company  or  firm  mav  deal  la  land,  and  that 
when  U  does  so  It  holds  tbe  title  aod  ma7  in- 
cnmbet  or  convey  it,  was  settled  la  Bra^  t, 
Oolhoun,  1  Penn.  &  W.  140. 
The  relalioa  of  the  stockholden  to  the 


pany  is  also  settled  ler^ly  by  the  articles  of 
■mgiceTaetA,  They  coDliibute  the  capital,  select 
the  trustees  vbo  are  to  use  and  Invest  It,  and 
aie  entitled  to  a  diaLrihutiT«  share  of  the 
-proflta  made  in  tbe  huelness.  As  belneen  tbem- 
-Mlres,  however  It  may  be  as  to  others,  they  are 
llabte  to  losses  In  proportion  to  their  stock. 
They  have,  however,  no  power  to  use  the  name 
-of  the  company,  to  interfere  with  Ita  buBinesa 
■or  to  bind  it  in  any  manner.  This  power  they 
have  voluntarily  surrendered,  and  committed 
it  to  the  truateea  selected  by  them  as  the  agents 
mod  represeotailves  of  the  companv;  so  that 
the  firm  or  company  speaks  not  torough  its 
members  as  suui  but  throujih  Its  trustees. 
These  are  liable  for  Iheir  fidelity  to  tbe  trust 
and  for  all  profits  made  in  tbe  business.  In  sub- 
atBDiially  tbe  same  manner  that  a  board  of 
directors  is  liable  to  tbe  stockholders  in  an  In- 
corporated company.  In  parlnershipe  of  the 
ordinary  character  each  partner  is  the  agent  of 
hiBflTm,.taBa  peisonal  contact  with  and  con- 
trol over  its  anairs,  and  the  right  to  possession 
In  common  with  his  copartners  of  tbe  firm 
property;  but  under  the  agreement  organizing 
the  Metalline  Land  Company  the  relation  of 
the  individual  member  to  tbe  firm  was  changed 
«nd  hia  rights  reduced  so  that  tbe  stockbolder 
bad  only  a  right  to  participate  Id  the  election 
-of  trustees  and  to  receive  bis  share  of  tbe 
money  made. 

The  interest  of  the  stockholder  In  tbe  com- 
pany proper  is  controlled  by  bis  relation  to  the 
company  under  bis  agreement,  and  by  the 
nature  of  the  busIneES  donfe. 

Tbe  object  in  buying  waa  not  to  mine  or 
operate  in  any  other  manner,  but  to  sell  again 
^  -ao  as  to  make  gain  by  tbe  purchase  and  sale  of 
land;  and. tbe  articles  provided  for  the  division 
•of  Uie  profits  made  bj  such  purchase  and  sale 
amoDK  the  stockholders.  Tbe  interest  of  each 
member  was  therefore  an  interest  in  the  profits 
made.  He  bad  no  title  to  the  land  bought  by 
the  trustees  for  the  company,  as  a  tenant  la 
common  or  otherwise,  and  could  neither  convey 
nor  incumber  it.  His  inlerestln  it  was  personal 
estate  and  the  extent  of  that  Interest  was  shown 
by  hia  certificates  of  atock.  Kramer  v.  Ar- 
ihv.T».  7  Pa.  166;  BraOy  v.  Colh/ijtn,  wupra. 

The  company  was  tbe  real  owner  of  the  land 
•nd  the  trustees  acting  for  it  could  alone  in- 
cumber or  convey  IL  The  sLockh older  bad,  as 
■  partner  has,  aresultlnglnterest  in  tbe  business 
and  aaeeta  of  tbe  company  wbicb  can  be  legal- 
ly ascertained  only  by  an  account  MtUy  t. 
Wood,  71  Pa.  488. 

The  purchase  of  real  estate  by  a  firm  or  com- 
pany dealing  in  It,  is.  as  between  itself  and  lla 
members,  a  conversion  of  it  into  personstty, 
•nd  tbe  levy  and  aale  of  the  land  upon  a  judg- 
ment against  an  individual  member  of  the  firm 
passes  no  Interest  or  esti.te  in  it  to  the  pur- 
chaser.   Tbe  creditor  of  one  putner  can  ao- 


quire  by  lew  and  sale  of  bfa  debtor's  Interest 
no  greater  ngbt  than  his  debtor  held,  viz.,  the 
right  to  an  account  and  to  a  distributive  share 
of  wbat  may  temaln  after  tbe  payment  of  the 
firm  debts  on  final  settlement.  Libert*  App. 
70  Pa.  70;  We*t  Biehary  Mm.  Atto.  v.  Be»d,  80 
Pa.  88;  MeOs  t.  VfooA,  lupra. 

The  interest  of  Oliver  u  a  ttockbolder  in 
the  land  company  waa  therefore  not  that  at  a 
tenant  In  common  of  its  lands,  but  that  of  one 
entitled  to  share  in  the  profits  of  Its  businese. 
The  truateea  under  his  will  succeed  him  as 
holders  of  his  shares,  and  their  interest  as  such 
holders  la  neither  greater  nor  lees  than  bl9  In- 
terest was  while  he  was  living.  Tbe  company 
was  not  dissolved  by  Olivers  death  and  baa 
not  yet  been  dissolved.  It  has  done  hut  Uttie 
business  for  several  years,  but  It  baa  paid  the 
taxes  on  Ita  lands  and  kept  up  its  own  organ- 
ization, and  still  holds  undisposed  of  nearly 
000  acres  in  tbe  names  of  Ita  trustees.  The  re- 
lation between  it  ar.d  the  holders  of  ita  atock  la 
therefore  the  same  since  Oliver's  death  as  be- 
fore. He  had  no  title  to  tbe  lands  of  the  com- 
pany while  be  lived,  and  none  could  peaa  from 
bim  to  the  trustees  under  his  will  by  reason  of 
bis  death.  His  interest  ua  a  aiockholder  waa 
personal  estate  in  his  hands,  and  it  Is  personal 
estate  now  in  the  hands  of  bis  represents tivea. 
The  dividend  made  by  tbe  company  out  of  tbe 
proceeds  of  tbe  40  acres  baa  tbe  same  character 
and  is  governed  by  the  same  rules  aa  though  it 
bad  been  made  in  his  lifetime.     It  represents 

fiart  of  the  diSereoce  between  the  cost  of  tbe 
and  sold,  including  taxes  and  expenses,  and 
the  price  received  for  it.  That  aifference  is 
tbe  profit  made  by  means  of  tbe  purchase  and 
sale  of  tbe  land,  which  it  is  the  duty  of  the 
trustees  to  divide  among  the  stockholders.  It 
is  clear,  therefore,  that  this  dividend  is  pei^ 
sonal  estate  and  represents  gain  or  profit  made 
in  tbe  proper  business  of  ttie  land  company, 
tbst  of  buying  land  for  purposes  of  sale,  and 
selling  it  with  a  view  to  make  gain  for  the 
stockholders.  The  will  directs  the  payment  of 
the  net  Income  from  his  estate,  real  and  per- 
sonal, to  bis  daughter;  and  as  tbisdivldend  rep- 
resents income  it  goes  to  the  dnugbler  and  not 
to  tbe  remainderman.  Tbe  shares  are  part  of 
the  residuary  estate  and  belong  to  appellant. 
Tbe  profit  accruing  from  the  sate  of  lands  la 
income  from  tbe  Invesimentin  the  stock  of  the 
land  company,  and  it  made  since  the  death  of 
Oliver  Is  not  to  be  distinguished  from  income 
derived  from  any  other  source.  This  leads  ua 
to  the  only  other  question,  which  is.  When 
was  the  profit  oat  of  which  this  dividend  is 
declared  earned? 

It  is  urged  that  It  baa  not  been  earned  since 
Oliver's  £ath,  and  that  for  that  reason,  admit- 
Une  it  to  represent  profits,  it  tjclongs  to  the  re- 
msinderman  under  the  rule  in  Earp't  App..  38 
Pa.  868.  The  argument  la  that  the  phenom- 
enal advance  in  the  price  of  this  piece  of  land 
is  not  due  to  anvthlng  done  by  tbe  land  com- 
pany Hy  way  of  development  orolberwise,  but 
to  the  presence  of  a  rich  deposit  of  copper  ore 
which  was  in  place  when  Oliver  died.  For 
this  reason  it  is  said  tbe  real  value  of  the  land 
baa  not  changed.  Nothing,  IbereFore,  has  been 
gained  bj  reason  of  anitliingdone  by  the  com- 
pany. The  reply  to  this  is  tbat  the  object  of 
forming  the  company  waa  to  buy  landa  in  ad- 
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TODce  of  tnj  general  knowledge  of  thdi  min- 
eral value,  And  by  means  of  openinin  or  borings 
develop  ibeir  true  valueand  then  Bell.  Whether 
the  work  which  demonatrated  tbe  exlatence  oF 
the  depodt  of  copper  on  the  40  acres  was  the 
work  done  by  it  or  by  its  neighbors  is  nnlm- 
portont  Tbe  mlDeral  value  was  made  appar- 
CDt  Id  either  case  and  a  sale  at  a  greatly  in- 
creased price  made  possible.  The  increased 
price  came,  not  from  a  change  in  the  actual 
value,  but  from  a  correct  knowledge  of  that 
value,  which  incieaaed  the  market  price.  This 
knowledge  was  acquired,  and  the  price  ad- 
vanced ID  consequence  of  it,  after  Oliver's 
death.  Wheu  be  died  the  slock  was  thought 
(o  be  of  little  value,  and  tbe  lands  conld  not 
bave  been  sold  at  a  proflL.  There  were  there- 
fore no  accrued  or  undivided  profits  to  pass  to 
the  remainderman,  and  tbe  wonderful  advance 
Dtade  since  bis  death  has  been  earned,  within 
the  meaning  of  the  ruie  ia  Earp'i  Appeal,  by 
means  of  developments  made  in  the  neighbor- 
hood since  the  title  was  vested  In  the  truslew 
named  in  his  wilL  Knrp't  Appeal  is  therefore 
!■  harmony   with  our  holduig   in   this  cas&  i 


iongiug  lo  existing  Btockholtleis  by  virtue  of 
their  ownership;  and  this  court  held  that  the 
option  did  not  represent  profits  earned,  but 
the  right  of  the  holder  to  increase  his  Inveat- 
ment  with  a  view  to  enlarged  opeiatioiu  and 
greater  proQti  to  be  earned  thereby  in  the  fut- 
ure. It  belonged,  therefore,  to  the  owner  of 
the  stock,  and  not  to  the  owner  ot  the  income. 

The  circumstaoce  that  the  entire  block  of 
shares  in  Ihe  land  company  was  appraised  at 
%5  is  without  significance^  It  is  now  clear 
that  tbe  shares  are  worth  all  that  has  been  in- 
vested In  them,  and  that  tbe  remainderman  is 
many  thousands  of  dollars  better  off  than  was 
supposed  when  the  inventory  was  taken,  tnit 
the  net  Income  Is  not  his.  That  goes  lo  the 
daughter. 

Tm  decree  of  the  eourt  Mow  it  affirmed,  and 
the  cosiB  of  this  appeal  are  to  be  paid  by  the 
appellaoL 
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Cbarles  WINCHESTER 

ft 
George  H.  QLAZISB. 


1.  Where  tbe  qnesttOD  aa  ta  whother  or 
BOt  a,  paj-tner  la  entitled  to  »  salaiy« 

when  no  prdflts  areni»dB,lE  left  open  to  ili>ut>t 
bytbepartDerHblpHrticli!^  If  be  ts  oredlted  irltb 
salary  at luoti  times  foraseriee  of  years  on  the 
books  of  tJie  oonoem,  vllh  the  hnowlcd^  ot  ttie 
other  partaec,  who  makes  □□  objection  thereto, 
•uob  Interpretation  bv  the  pftrtlea  themselves  of 
Uie  parUienhlp  agrocment  will  be  conclualve,  imd 
tbe  olatm  for  salary  at  suoh  tJmM  must  be  al- 
lowed upon  a  winding  up  of  the  coDcoro.  Ia 
like  maiuier  failure  by  one  panner  to  object  to 
•n  Increase  In  ttie  salary  paid  the  other  will  nuke 
•nob  Inerease  binding  oi,  him. 
8>  A  partner  Is  entitled  to  Interest  on 
Mtvances  made  b;  blm  lo  the  Brm,  and  on 
nnwithdrawn  profltB,where  lor  j-cara  prior  to  ihe 
tame  when  bis  right  thereto  ta  dlBpured  the  aus- 

NoTS.— Portfun,  compnuolton  /or  wmlcet. 

In  tbe  osse  of  Joint  iiartners.  ttie  general  rule  Is 
that  one  Is  not  entitled  to  chBrne  against  anoUior  a 
OOmpeoBBtlon  lor  blB  more  raluable  or  unequal 
tervlDes  bestowed  on  the  common  oooccni,  wlUi- 
oat  a  Bpculai  agreement.  Brsdrord  v.  KImberly,  8 
Johns.  Ub.  431,  1  N.  T.  Ch.  L.  ed.  «T«:  Ik-atty  v. 
Wray,  IB  Pa.  Bid;  Forrer  v.  Forrer,  a  Gratt.  IBS; 
Fatten  v.  t!alboun.  i  Oratt.  ISS ;  PhlUpa  v.  Turner, 
Stiev.  &B.  Eq.  1S3;  Fraoklln  v,  Robinson,  V  Johns. 
Cb.  167, 1  N.  Y.  Ch.  L.  ed.  88;  Emerson  v.  Durand, 
•4  Wis.  Ill ;  Hevbold  v.  JefforeOD,  1  Harr.  (Del.l  IIB; 
Xutbropv,  Hyde,  te  Wend.  4K:  Caldwell  v.  I^rlber, 
TPal8<>,488,4N.  T.  Cb.  L.ed.  MD;  Drew  v.  Fcreon, 
nwis.  Wl:  King  v.  Hamlllon.  IS  HI.  190;  Board' 
man  v.  Close.  «  Iowa.  IZB:  Beath  v.  Waters,  40 
HlOh-ilR;  Zimmerman  V.  Huber,  ai  Ala.S7Si  Ben. 
nett  T.  Bnoell.  U  Mo.  U4;  Coddlnglan  v.  IdeU,  te 
VL.R.A. 


torn  has  been  to  credit  eaob  partner 'with  sneb 
Interest  on  the  books  of  Che  couoem  with  the 
knowledge  and  approval  of  both,  notwithstand- 
ing tbe  partnership  articles  provide  that  tlie 
oaplUl  of  neltbcr  shall  be  token  to  pay  Interest 
to  the  other  and  make  no  provision  wliatavar  ae 
to  Bdvanoes  and  unwithdrawn  proflts. 

8>  Tbe  riflrbtofa  partner  to  Interest  ott 
■  llTiincoa.  arising  from  a  long^oaotiouHl  cua- 
tom  of  the  partnership  to  allow  sueh  IntenM, 
cannot  be  aSeoted  by  the  tact  that,  without  his 
knowledge,  the  bookkeeper.  Id  sccordaiice  with 
his  Interpretation  ot  the  partnership  articles  and 
with  the  ssseot  of  the  other  partner,  oliatged 
baok  to  the  reepeoUve  partopTs  tbe  amount  ot 
suoh  Interest  staiidlng  to  Lheir  credit. 

4.   Interest  will  not  be  allowed  to  a  mem- ^ 
ber  of  a-  partnership  on  advances  and  unwith-  • 
drawn  pro&ls  left  with  the  Urm  unless  It  I*  pro*  > 
vlded  for  In  tlie  partnership  articles  or  la  U 
aooordsDce  with  tbe  understanding  of  tbe  parties. 

6.  Advances  made  1^  a  partus  to  tbe 
m  with  tbe  undorstHndlng  that  hs  sball 
Interest  tliereon  will  be  treated  as  a  loaoi 


N.J.  Gq.t04:  OUhoolyv.  IIart.lI>aly,  ITti  Oameiw 

on  V.  Franolsoo,  28  Otito  Bt.  IDO;  Couisen  v.  Ham- 
lin, S  Quer,  EiS;  Duulap  v.  Watson,  LM  Uaes.  Klfc 
Vaoduzer  v.  UcMlllan,  87  Qa.  299. 

There  Is  do  oompensallon  for  inequality  of  aerv- 
Idbs  rendered  before  tbe  dissolution;  and  these 
oasea  are  dcelalve  In  S  case  (or  winding  up.  which 
is  the  eoDBummatloD  of  the  oontnict,  and  its  busi- 
ness Is  a*  much  an  affair  of  the  firm  as  an  orJjrlnal 
operation.  Beatty  v.  Wray.  IB  Pa.  SIS :  Thornton 
V.  I'roctor.  1  Arstr.  94;  Franklin  v.  Robinson,  1 
Johns.  Cb.  16S,  1  N.  Y.  Cb.  li.  ed.  un.  Bee  tkXs  to 
Gray  v.  HaioU  (f3a.)  S  L.  R.  A.  TX. 

A  partner  must  serve  without  any  reward  or 
compensation,  unless  there  la  an  express  sLipulatloit 
for  oamponsatloo.  Denver  v.  Boone,  tt  U.  S.  SSS. 
SSL.ed.lT8. 

The  law  never  undertakes  to  settle  between  part- 
ners their  varlousand  unequal  serrioca  bestowed  Id 
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•ad  vltt  diBW  lotaraat  until  rep«id.  notwltli- 
Randlns  ttM  prior  dlsaolutioc  ol  tbe  paTtaenblp. 
e.  Wtiar«liitereBta.t  7percantliasb««n 
eredlted  by  partners  at  tbelr  Bucouotlngs  up- 
OD  adTunceB  mado  by  the  rcspectlvo  memben  to 
tbe  coDoero  each  partner  it  entitled  t«3  receive 
tbe  amount  to  found  due  faim;  but  If  the  atrrae- 
rnent  between  tbe  ptLrtnera  for  Intercat  !■  not  In 
writing,  and  romalaa  ezeouti^iT,  onlj  8  per  oeut 
can  be  allowed. 

7.  Wbera  a,  OMinber  or  ■,  partnerflhlp 
tMCOBM*  »  Bember  of  ajiotber  flrm. 
from  vhloh  be  receives  a  Balai7.  which  Is  never 
entered  oa  the  booka  of  the  flist  oocceni.  but 
which  he  retains  for  hli  own  use  with  tbe  knowl- 
edge otUaoopartneclniuDboonDem,  whomokes 
no  claim  to  ibaM  In  tt  ontU  after  their  parteer- 
■hlp  k  dkutred,  nioh  claim  win  be  dlaallowed. 

8.  Aeeonats  batwe«D  pmrtatani,  which  are 
iiotpartnenblpmatteTa,mar  be  adjuated  br  be- 
Inir  obarged  In  the  paitoenlilp  aeoooDt.  It  tbe 
portneia  agree  tbereto. 

(October  H.  1890.) 

RESERVATION  from  the  Supreme  Jncli- 
cial  Court  for  Suffolk  County  (Holmes. 
J.),  for  tbe  consideration  of  the  full  court  of 
an  action  brought  for  tbe  settlement  of  a  part- 
nership account,  and  to  recover  the  amount 
alleged  to  be  due  from  one  partner  to  the  other. 

The  case  suffldenily  aptwars  In  the  opinion. 

jtfr.  J.  G.  Abbott,  for  plaintiff: 

When  the  cspital  to  be  advanced  by  each 
partoer  la  flzed  by  tbe  parttjerahip  contract, 
aud  one  partner  advances  for  the  business  of 
the  firm  funds  In  addition  to  bla  capital,  _ 
between  the  partnera,  upon  a  setUement  of  Its 
affairs  between  them,  he  la  to  be  allowed  Inter- 
est on  such  BUDU, 

Ez  parU  GfiippendaU,  4  De  Q.  M.  &  Q.  86; 
Bart  T.  CUiTkt,  8  De  G.  M.  &  G.  8M;  Ee  Nor- 
vieA  Tarn  Co.  22  Bear.  167;  Troup'*  Cau.  29 
BeaT.  863;  Be  Beuiah  fiii-i  Bitate,  L.  B.  15 
£q.  Cas.  48;  Berry  t.  Ft^kei.  60  Miss.  608; 
mrri*  ¥.  Allm,  14  N.  J.  Eq.  44;  Uoyd  v. 
Carrier,  2  Lans.  864;  Benuelaer  Glau  Factory 
T.  Stid,  5  Cow.  587;  Emerum  t.  DuTand,  64 
■Wis.  111-122;  MiOar  t.  Craig,  6  Beav.  433; 
Coddinslon  y.  Idell,  29  N.  J,  Eq.  604;  Hodget  v. 
Parker,  ITTt.  244;  Reynold*  v.  Mardie,  17  Ala. 
83;  Leirrman  t,  Bemheimer,  118  N.  Y,  8S; 
Baiter  v.  Mayo,  120  Haas.  517. 

This  rule  has  been  adopted,  even  where  tbe 


advance  by  one  pnrtner  for  the  UM  of  Uu  Arm 
~  aa  unknown  to  the  other  partnos. 
Lindlej,  Partn.  849;  Goliiar,  Partn.  %  SSS; 

S^  parU  CAipperuiale,  tupra. 

Only  the  aSairs  ol  the  partnership,  not  prl< 
rate  transactions  between  the  partners,  bavine 
no  connection  with  ila  busineis,  c«n  be  consid^ 
ered  or  settled  in  this  sulL 

Lindley,  Partn.  728,  729,  and  autborltiea 
cited;  Farsona,  Partn.  270-277;  Wetheibet  v. 
i%t(«r,  9U^Mass.  864;  AmluvilT.  WUOer,  iVLei. 
&5fl;  mUiam*y.BenaiaK,  11  Pick.  70;  Gard- 
ner v.  Clei>dand,  S  Hck.  B»4. 

Me*trt.  Robert  M.  Blorae.  Jr.,  and 
Cbarlea  E.  Hellier,  for  defendant: 

A  settlement  between  partners  will  not  be 
opened  or  set  aside  in  the  absence  of  fnud, 
coliusioQ  or  mistake. 

Riggt  v.  Hawley,  H6  Mass.  6«:  Btvart  t. 
aiart,  lie  Mass.  143;  Harri*  t.  Carter,  6  New 
Eng.  Rep,  604,  147  Masa.  818;  Bradley  v. 
Brig/iam,  187  Mass.  MS,  647;  Cliappedelainat. 
Dedienata,  8  U.  S.  4  Urancb,  306,  3  L.  ed.  629; 
Finley  t.  Lynn,  10  U.  S.  6  Cnmch,  238,  8  h. 
ed.  211;  Tas/lor  v.  S/mim,  2  Sim.  &  Stu.  12; 
En/io  T.  CaUAam,  Young,  S06;  StettlMour  r. 
SilUp,  75  N.  Y.  282;  8  Llndley,  Parto.  pi 
612. 

The  books  of  a  firm  are  prima  facie  evidenm 
against  any  partner  who  has  access  to  them. 

ToplifY.Jack»on,12Qiay,5K;  WinAipv. 
Bank  of  U.  8.  30  U.  8.  6  Pet.  e20,  B  L.  ed.  216j 
Foster  t.  FiJMd,  29  Me.  136;  2  Bates,  Partn. 
g  978,  and  7wl«  S;  %  lindley.  Partn.  p.  686,  and 

TWU. 

The  current  ezpenses  of  the  firm  ahonld  have 
been  paid  whether  or  not  (hxsre  were  proflta  to 
pay  them,  and  the  salary  of  a  parlner  is  a  debt 
of  the  flrm  to  that  partner  in  his  individual  ca- 
pacity whichistobe  borne  by  all,  including  Ihft 
recipient,  and  is  part  of  the  expense  of  thefirm. 

FnOtr  V.  Miller.  105  JIiuw.  103;  FvTuk  t. 
Ea*keU,  182 Mass.  680;  Atlcea  v.  Springer,  111 
Dl,  662;  Cook  v.  Phillip*,  16  Tl,  App.  446; 
Oueft  T.  Woodrvff,  63  Ala.  486;  BiiU  v,  Haiky, 
27  Vt.  548;  O'Lom  v.  (/Lone,  2  Grant,  Ch.  (U. 
C.)  125;  1  Lindley,  Partn,  p.  880;  2  Bates, 
Partn.  §  778, 

Salary  found  regularly  credited  upon  th» 
books  of  a  firm  constitutes  as  express  an  agree- 
ment therefor  aa  if  contracted  for  in  the  articles. 

Pratt  V.  McUattoiL.  11  La.  Ann.  2ti0;  Gedik* 
.  T.  WtMaee,  3  Bligh,  295;  Jaekton  t.  iiedgmtk. 


Tbe  surviving  partner  Is  not  entitled  to  compen- 
•atlon  for  winding  up  the  partnership  baatnesB. 
Beattj  V.  Wtay,  IB  Pa,  61B,  M  Am,  Dec.  OTT. 

He  Is  entitled  to  a  reward  tor  his  servlcea  If  It 
oen  be  clearly  Implied  from  the  course  of  deal- 
IDK  or  other  clroumatanoea.  Bee  no(«  to  QtB,j  t. 
Hamll,  nipro. 

A  Uoaanet  of  initrttt  In  ijortnertfifp  Mwuntln0. 
The  period  of  the  dlgsolutlon  of  the  partneishlp 

la  the  proper  time  to  make  a  reM  and  adjust  the  ao- 
Qounts.  and  the  partner  against  whom  the  balaooe 
Is  found  Is  chargeable  with  Internal.  Andrews  v. 
Andrews,  8  Ikadf.  lOI ;  Johnion  v.  Hanshorue,  Gi 

H.  T,  im 

Asa  general  rale.  Interest  Is  not  allowed  upon 
partneishlp  aooounis  until  altna  balance  Is  atrack 
•  L.RA. 


on  a  settlmDent  between  tbe  parCaerB,  unless  th* 
partlei  have  otheririie  aareed  or  acted  In  thelf 
parbiershlp  concerns.  Gllman  v.  Vau^hao,  14  Wis. 
aU;  Deiter  v,  Arnuld.  B  Mason,  %M;  Lee  v.  Luah- 
brooke,  B  Dana,  211;  Day  v.  Lockwood,  U  Conn. 
ISS;  Desha  v.  Smith,  20  .Ua.  747:  Wbltcomb  v.  Con- 
verse. 110 Ma^.  38;  Beuuliara  v.  Eckturd,  E  Sandf. 
Ch.  IIB,  T  N.  T.  Ch.  I.,  ed,  631. 

Id  taklnic  partnership  accounts,  tbe  guestlOD 
whethtT  loterejt  shall  be  allowed  or  dlBa}loweA 
cannot  tie  determined  hj  the  application  of  mf 
eeliibUshed  general  rula,  but  such  allowanoe  Or 
retusal  must  depend  upon  the  elnnimatanoes  of 
each  particular  0$^^  Buckjngham  v.  Ludlum,  9 
N.  J.  Eg.  BSL 

The  allowanoe  or  refusal  at  Intaest  In  the  settle- 
ment of  partnership  aooounta  depends  upon  tlM 
dFcumstanoesof  each  particular  oaBe;aar  unbend- 
ing rule  Would  work  1  ■  ---  — 
Kef's  App.  n  Pa.  n. 


.Coo'^Ie 


Habuchcsetti  SuFKEifs  JuciouL  CouitT. 
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1  Bwanrt.  460,  409:  Oantt  y.  Earnt,  Tum.  & 
B.  028;  2  BateJ.  Parte,  g  77S. 

UDdronn  profits  cannot  draw  interest  except 
by  agreement  of  tbe  partnerB. 
Barrit  ▼.  Carttr,  mipra;  Dinham  v.  Brad- 

{ord.L.R.B  Cb.  App,  019:  Wood  v.  Seala.  L. 
I.  1  Ch.  App.  Caa.  888;  Bradleg  v,  Brigluim, 
mpra;  Milterv.  Lord^  llPick.  11,26;  Qodfrtj, 
y.  White,  43  Micb.  ITl;  1  Licdlej,  Paitn.  890: 

2  Bales,  Parln.  ^  786;  BasparU  CMppendaU,  i 
DeG.  H.  &  a.  19. 

Thederendantdren  an  increased  salary  after 
tbe  expiration  of  tbe  first  term  of  tbe  copart- 
nersbip,  and  tbe  plaintiS  assented  thereto. 
Tbe  iocreased  salary  was  regularly  cbarged  to 
tbe  defendant  on  tbe  books  of  the  nrm  and  was 
reckoned  In  on  each  semi-annual  settlement. 
These  facts  establish  a  valid  .igreement  which 
the  plaintiff  cannot  now  repudiate. 

Sarrit  v.  Carter,  Bradley  v.  Brigham  and 
Pratt  V,  JteBalton,  tvpra;  Gag«  y.  Parm^, 
'STDl.  837;  Qeddety.  WaUaet,  Jaektony.  Bedg- 
■uiek  and  Ootut  v,  Jfarrii,  tvpra;  Bo-athmai/^i 
App.  (Pa.)  Feb.  7, 1887;  3  Bates,  Partn.  %  778. 

C.  Allen,  J.,  delivered  the  opinion  of  tbe 

The  first  question  Is,  whether  the  defendant 
-wasentitled  todraw  aEalary  in  half  years  when 
there  were  no  net  proBla.  This  quesuon  is  open 
to  doubt  if  the  partnership  articles  alone  are 
looked  at,  hul  its  determination  does  not  depend 
tnenly  upon  the  construction  which  would  bo 

S'reo  to  the  partnership  articles,  taken  by 
emselves  alone.  It  Is  a  general  rule  for  the 
'Construction  of  written  iDSlrumenta,  including 
•tMutes,  deeds  and  contracts,  that  when  tbe 
language  is  open  to  doubt,  and  parties  whose 
interests  are  diverse  have  from  iLe  ouiset 
-Adopted  and  acted  upon  a  particular  construc- 
tion such  construction  will  be  of  great  weight 
with  the  court,  and  will  usually  be  adopted  oy 
■It  Stone  y.  Clark,  1  Met.  878;  Stenentoa  v. 
BnkiTie,  99  Mass.  887,  875;  Lovejoy  v.  Lotett, 
134  Maaa.  270,  274;  Chieago  y.  Sheldon,  76  U. 
8.  9  Wall.  60.  64  [19  L.  ed.  594,  69fl]. 

This  rule  baa  full  force  in  tbe  construction 
of  partnerBhip  articles,  and  a  practical  con- 
struction given  for  several  years  by  the  partners 
themselves  to  language  which  would  otherwise 
be  open  to  doubt  will  usually  be  accepted  by 
the  court  as  conclusive. 

The  defendant  was  credited  with  tbe  full 
amount  of  bis  salary  in  eveiy  year  during  the 
continuance  of  the  partnerMlp.  The  master 
finds  that  the  plaintiS  bad  knowledge,  at  least 
OS  early  aa  1M78,  that  credits  of  salary  were 
made  to  the  defendant  in  half  yeaia  when  there 
were  no  profits.  At  that  time  eIz  such  half- 
yearly  credits  had  been  entered,  namely,  in 
1872,  1874,  twice  in  1875,  1876  and  1877.  The 
maater  reports  that  there  was  no  evidence  that 
the  plaintiff  ever  objected  to  this  course  prior 
to  tbe  briuciug  of  this  suit,  and  that  tbe  plain- 
tiff teslifled  as  a  witness  before  him.  The 
partnership  continued  for  six  years  after  1876, 
and  unde>  these  circumstances  it  must  now  be 
considered  that  under  the  partneiship  artteles, 
as  understood  and  acted  upon  by  the  partners, 
the  defendant  was  entitled  to  his  salary, 
whether  there  were  profito  of  the  business  or 


npon  tbe  facta  tbe  conclusion  Is  leas  clear,  tlw 
pwntlff  must  be  held  hound  by  the  increase  ot 
the  dcfendanfs  salary  in  1874  from  t2,S00  to 
18,600  a  year.  When  tbe  partnenbip  be^ 
Uie  defendant  had  said  that  after  the  eipitstion 
of  three  years,  if  the  business  continued,  he 
should  Inslatupon  moresalary;  bett^ine with 
1874  thenceforward  his  salary  was  credited  to 
him  upon  the  books  at  the  rate  of  ^,500  a  year; 
tbe  plaintiff  had  access  to  the  books,  and  tho 
maater  reporis  that  bia  attention  was  dlaUnctlj 
called  to  this  fact  December  81,  1817,  and  that 


upon  the  further  facts  found  by  the  u 
seems  to  be  a  fair  conclusion  tbat  at  that  lime 
he  virtually  waived  all  objections  and  assented 
to  the  increase. 

Tbe  next  question  Is  whether  the  plaintiff 
ib  entitled  to  interest  npon  bis  advances  to 
the  firm  and  bis  unwithdiawn  profits  in  ex- 
cess of  the  $16,000  which  It  was  atlpulaled 
In  the  partnership  articles  tbat  be  should 
pay  in  as  capital.  It  was  provided  in  the  ar- 
ticles that  "the  capital  of  neiiber  shall  bo 
taken  to  pay  Interest  to  the  other."  So  far 
as  concerns  the  capital  which  the  partner- 
ship articles  call  for,  this  may  be  taken  as  an 
express  provision,  which  leaves  no  room  for 
construction;  and  the  plaintiff  makes  do  cUim 
for  interest  on  his  $16,000  of  capital  when 
there  were  no  profits.  But  he  [:aatends  that  tba 
above  provision  relates  merely  to  tbe  capital 
stipulated  for  in  the  paitnersmp  articles,  and 
tbat  It  does  not  apply  to  bis  advances  or  prof- 
its left  in  the  firm  abovethat  mm;  audthiaap- 
pears  to  have  been  the  practical  construction 
adopted  by  tbe  parties  prior  to  the  year  1877. 
UnUI  that  year  interest  at  the  rate  of  7  p« 
cent  per  annum  was  uniformly  credit£d  on  tha 
books  of  tbe  firm,  both  to  tb*^  plaintiff  and  to 
the  defendant  In  all  balances  found  due  to  them 
respectively.  These  books  were  kept  under 
the  eye  of  tbe  defendant.  If  in  1877  he  bad 
for  the  first  time  raised  the  objection  that  ths 
plaintiS  was  not  entitled  to  this  allowance,  bia 
own  course  of  conduct  for  etvht  years  would 
justly  have  been  held  couclu^ve  upon  blm  of 
the  undeiBtanding  with  which  the  Bim  bad  re- 
ceived and  held  uiese  sums,  and  the  provision 
in  the  partnership  articles  may  well  be  con- 
sidered to  be  limited  to  the  Interest  on  capital 
already  therein  referred  to.  There  was  no  pro- 
vision in  tbe  articles  referring  to  advances  or 
uuwitbdrawn  profits,  and  the  understanding  of 
the  partiea  in  relation  to  them  must  he  ^th- 
ered  from  their  acts.  At  the  beginuiog  of  tbe 
year  1877,  under  the  practical  coostruction 
adopted  by  the  parties,  the  plaintiff's  advancea  • 
and  UDwithdrawn  profits  amounted  to  $25,000 
over  and  above  the  $15,000  of  capital  which  ha 
paid  In  under  the  provisions  of  the  articles; 
while  the  defendant  had  recently  drawn  out  so 
much  upon  bis  own  account  as  to  make  bim 
self  indebted  to  Ibe  firm.  Now,  although  inter- 
est might  not  be  allowed  to  a  partner  for  such 
advances  and  unwithdrawn  profits  In  the  al>- 
sencs  of  an  ap^ement  or  understanding  to  tbat 
effect,  yet  slight  circumstances  may  be  sulB- , 
dent  to  show  such  an  understand  I  ng.  and  in 
the  present  case  tbe  circumstances  ate  sufficient 
fairly  to  lead  to  that  conclusion.  In  the  first 
place,  the  plalntiS  proceeded  at  ontM  to  pay  in 
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«oiHldenible  nmiB  of  monej,  and  the  balances 
taken  from  time  totlmesbowa  rapid  aod  near- 
I;  DDlform  increiM  of  tbe  amounts  Htaodlog 
to  Ills  credit.  There  was  an  UDbiokeo  habit  of 
-cFeditJD^  interest  to  each  partner  upon  the  books 
-of  the  Drm,  upon  all  baianceB  thua  placed  lo 
big  credit,  wbicb  is  almost  conclusive  evidence 
of  such  an  understanding.  BarrU  v.  Carter, 
147  Haas.  SIS,  6  Ken  Eng.  Rep.  SM;  Bradley 
T.  Brigham,  187  Mass.  545;  Baker  v.  Mayo,  128 
Haas.  917;  Leterman  v.  Bertiheimer,  IIS  N. 
T.  88;  Lloj/dv.  Carrier,  2  Lans.  364;  Prall  v. 
XcHatUm,  11  La.  Aon.  380;  Ex  parU  Oliip- 
pendaie.  A  DeG.  M.  &  Q.  19,  86;  JtftJfor  t. 
Oraig,  6  Bear.  488. 

HoreTer,  during  tbe  whole  continuance  of 
the  partnership,  after  1877  as  veil  as  befon-, 
tbe  flim  waa  borrowing  monej  for  ita  liuainesa 
In  con aidei able  amounts,  and  was  paying  inter- 
est tor  Ibis  borrowed  monej  at  tbe  rate  <h  7  per 
cent  per  annum.  In  addition  to  this,  it  ap- 
pear* that  tbe  plalntifT  bad  added  lo  tbe 
sam  standing  to  his  credit  and  allowed  It  to  in- 


tbe  expectation  that  he  would  be  credited  with 
Interest  on  it  at  tbe  rale  of  7  per  cent  pec  an- 
num Mid  with  no  eipeclation  that  the  provision 
of  tbe  partnershiparlicles  would  be  construed  to 
deprive  him  of  interest  on  amounts  standing  to 
his  credit  in  ezceaa  of  bis  capital,  in  balf-yearlT 
periods  of  losses,  If  such  occurred;  nor  did  it 
appear  that  the  undeistandlng  and  eipectstion 
«I  the  defendant  had  been  any  difTerent. 

If  by  reason  of  Ihe  acts  of  the  parties  such 
was  the  right  of  the  plaintiff  in  lb7T,  we  can- 
not see  that  anything  has  happened  since  Uieo 
wbicb  impairs  that  nghL  It  appears  that  in 
that  year  a  new  booUeepcr  waa  employed, 
irbolooked  over  the  partnersbip  articles,  and 
noticed  tbe  provision  in  regard  to  Interest 
above  mentioned,  and  consulted  the  lawyer 
who  had  drawn  them  up,  but  who  ot  coarse 
had  no  power  at  that  time  to  affect  tiie  rights 
of  tbe  parties  by  trying  to  explain  what  tbe 
articles  meant;  and  under  his  advice,  and  with 
tbe  knowledge  and  snnction  of  the  defendant, 
bat  without  the  knowledge  of  the  plaintiff,  he 
undertook  to  correct  what  was  deemed  by  him 
to  have  been  an  error  in  crediting  intereat  to 


credited,  aa  well  on  the  excess  over  the  capital 
•tlpulated  for  as  on  tbe  capital  itself.  At  tbis 
time  It  waa  highly  advantageous  to  the  defend- 
ant,anddisadvaQtagenua  totbepla1ntlfl,tohave 
this  change  made.  The  plain  lift  had  a  large 
arooant  standing  to  bis  credit  in  the  firm  and 
the  defendant  almost  nothing.  It  is  not  likely 
that  the  plaintiff  would  at  once  withdraw  the 
«xcesa  aoove  his  part  of  the  capita]  without 
•erioaa  injury  to  tbe  firm,  wbidb  at  the  time 
waa  borrowing  money  in  considerable  amounts 
at  7  per  cent  It  was  not  at  this  time  In  tbe 
power  of  tbe  defendant,  without  tbe  assent  of 
the  plaintiff,  to  change  tbe  construction  of  tbe 
•rticlee  which  had  thus  been  adopted  and  acted 
npon,  and  bad  thus  IiecoTiie  of  the  same  force 
In  respect  lo  what  was  already  paid  as  If  writ- 
ten out  therein.  It  t)ecomes  a  question,  there- 
fore, whether  the  plaintiff  gave  any  sutji 
assent  to  this  change  as  to  be  binding  upon 
him.  It  ii  certidnly  true  that  hta  protests 
«L:R  A. 


against  tbe  change  might  have  been  more  Tig 
orously  erpreased  than  they  were,  but  the  facts 

reported  by  tbe  master  are  iosiifflcient  to  show 
'  thereto  on  his  part.    We  are  there- 


partners  was  unwarranted,  so  far  as  concerns 
tbe  interest  upon  tbe  sums  standing  to  their 
credit  in  excess  of  tbe  capital  mentioned  in  the 
partnership  articles. 

In  respect  to  advances  made  to  tbe  firm  and 
unwithdrawn  profits  left  with  It  after  the  ac- 
counting of  January  SI,  1878,  the  case  stands 
differently.  After  that  time  the  defendant  did 
not  intend  to  allow  any  Interest  except  when 
there  were  profits,  and  the  plaintiff  knew  that 
he  did  not.  tTpon  anv  new  advances,  or  new 
profits  which  were  left  in  the  firm,  no  Interest 
should  be  reckoned,  since  such  was  not  the  un- 
derstanding of  the  parties. 

It  must  further  be  conaldered  at  what  Uma 
lnt«reat  should  cease  upon  the  sum  which  on 
June  80,  1877,  stood  to  the  plaintiff's  credit  in 
excess  of  his  IIS.OOO  of  capital  Tbe  Interest 
on  tbe  IIC.OOO  of  capital  when  profits  were 
made  would  of  course  cease  with  the  dissolu- 
tion of  the  firm.  Tbe  excess  above  the  capi- 
tal Stipulated  for  stands  more  upon  the  footing 
of  loan,  and  in  such  case  would  bear  in  terestuntH 
repaid.  If  tbe  firm  bad  not  bad  tbe  benefit  of 
the  plaintiff's  money,  it  would  have  twen  under 
the  necessity  of  twrrowing  money  elsewhere  or 
of  curtailing  ita  business.  It  seems  to  be  mora 
in  conformity  with  the  understanding  of  tbe 
parties  to  treat  tbe  excess  standing  to  tbe  plain- 
tiff's credit  on  June  80,  1877,  a«  a  loan,  to  bs 
repaid  with  Interest  tjeforo  any  division  of 
proats  should  be  made,  the  Interest  to  run  un- 
111  re-pay  men  I.  JfOTTMv.  JJJan,  liN.  J.  Eq.44, 
47;  Ex  parte  Chippendale,  4  DeO.  M.  4  G.  19, 
80;   Woodt.  Seoitt,  L.  R.  1  Ch.  App.  Cas.  809. 

Interest  at  tbe  rate  of  7  per  cent  having  been  ' 
credited  at  all  prior  accountings,  tbe  plaintiff 
was  entitled  to  retain  that  amount  So  far, 
however,  as  tbe  understanding  for  Interest  re- 
mained executory,  only  G  per  cent  can  he  al- 
lowed, the  agreement  not  being  in  writing. 
Pub  Stat.  chap.  77,  §  8;  Maridii  v.  MandeQ, 
12fi  Mass.  ee2,  604. 

A  further  question  arises  upon  the  claim  of 
the  plaintiff  to  be  allowed   20  per  cent  of  the 


member  of  that  firm  with  tbe  plaintiff's  con- 
sent, and  at  the  beginning  bis  share  of  the 
profits  waa  divided  between  Ihe  plaJntlff  and 
the  defendant  In  the  same  proportions  aa  the 
profits  from  their  regular  business.  When  a 
renewal  of  that  partnership  was  made.  It  waa 
agreed  that  the  defendant's  share  of  tbe  profit) 
thereof  should  be  divided  equally  t>etwetn  tbe 
plaintiff  and  the  defendant;  but  the  defendant 
thencerorth  received  a  special  salary  from  that 
firm  of  $2,000  a  year,  wbicb  be  kept  for  his 
own  nse.  Upon  the  facts  stated  by  the  master, 
tbe  plaintiff  is  not  entitled  to  share  In  this.  He 
knew  the  facts,  and  no  entry  of  this  salary  waa 
made  in  tbe  books,  and  no  clflim  to  share  in  It 
was  made  by  the  plaintiff,  till  after  the  disso- 
lution of  bis  partnership  with  tbe  defendant. 

Tbe  Palmer  and  Bates  note  appear*  to  ban 
been  signed  by  the  defendant  for  the  plaintiff, 
and  the  defendant  wai  entitled  in  aoma  form 


OoRSBonoDT  SuFBEKB  OousT  or  BBBOBa 


ArK., 


to  recoTer  tbe  amouDt  paid  theteon  b?  btm, 
from  the  plainliff.  Aa  a  metbod  of  sccom- 
plisbing  tbU  result,  it  was  charged  in  tbe  purt- 
DSTship  account,  and  althougli  it  vos  not  a 

KrtQerehip  matter,  yet  tbls  mctbod  of  adjust- 
J  B.  matter  between  the  partners  aiigbt  propec 


I7  be  adopted,  U  not  objected  t 


0  WIODg 


to  the  plaintiff  appears  hi  tbis  traasncilon. 

Tbe  same  con  side  lallons  apply  to  the  note 
for  $2,500  aa  to  the  Palmer  and  Bates  note. 

Unless  the  parties  agree,  tbe  account  will  b« 
stated  b;  tbe  master  m  accordance  wiib  ibeafr 

Ordered  aceordinglt/. 


CONNECTIOTJT  SUPREME    COURT  OP  ERRORS. 


Maij  A.  CONNELLY,  Appt., 


<E8  CtoDD.  BBS.) 

!•  Wbere  »  matiuU  benefit  ■asoeta.tloD. 
wUcb  prescrlbea  nemberablp  tn  good 
■taMdJUng  In  some  tnasoplu  Joijge  as  a  aondltloD 
to  memtKrablp  In  It,  adopta  the  usa^  of  refor- 
ttng  the  question  as  to  such  memberablp  on  the 
part  of  appbcttols  to  the  pmper  masonto  offloera, 
■nob  usBiire.  in  the  abvenoe  of  any  express  agreo- 
ment  betweeo  It  and  an  applicant  as  to  how  such 
question  shall  be  delermined,  will  constitute  a 
port  of  the  oontraot  bectreen  them,  sad  a  decis- 
ion of  Buob  oDcers  upon  the  question  of  an  ap- 
plicant's memberdijp  at  a  Klveo  time,  either 
before  oral ter  his  aoceptanoe  by  the  aSBOOlation, 
will  be  ooncludTB  on  it. 

S.  Adedslonof  KToluntajTT'asaocla.tlon 
In  a  proceeding  for  admitting'.  dlsclpUntnK,  sus- 
pending or  eIp^'EllIlg  members  Is  coooludve,  like 
that  cf  n  JudlciQ'  tribunal,  If  the  proceedlns  was 
had  fairly.  Id  g:ood  lalth  and  pursuant  to  tl 
laws  of  tbe  sssocJntlon,  and  there  was  nothlns 
tt  In  TlolaUon  of  any  law  of  the  land. 

8.   A  vote  of  »  m&soiilo  lod^e  reatorlng 

to  the  rolls,  as  of  tbe  date  of  his  suspcn. 

the  name   of  a  suspended  memtier,  which 
passed  in  oonaoquence  of  a  decision  by  the  prop- 
er olBoers  of  tbe  order,  having  JorladfcUon  of  1' 


matter,  that  the  suspension  was  Irrcttularly  ef- 
fected, Kill,  10  far  a*  tbe  euapondlne  vote  Is  con- 
oemed,  although  paseod  after  his  death,  render 
him  a  member  Id  goodBtandtngat  tbe  time  of  hlo 
death  within  the  meaning  of  a  t>oneflt  certlHcnto 
faeld  by  him  mak  lug  such  memlicrsblp  a  condli  Ion 
of  llBblllty  on  the  part  of  the  one  IssuIdk  It  for 
tbe  amount  whiob  It  represents. 
4.  Tbe  qnestlati  whether  or  not  th«  evi- 
dence upon  wblcb  an  officer  of  a  voluntary  so- 
ciety who  had  jurisdiction  of  the  matter  acted  Id 
doL'lBTJng  Irregular  a  vote  of  t^e  association 
wbloh  suspended  a  member,  was  sundent  to  sup- 
port his  deolsioo.  Is  not  open  to  i«Tlew  by  aoourt 

(April  !£,  UOai 
jlaintift  from  <  ,     ^ 
Court  for  New  Haven  Coun^ 
ID  favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  mu- 
tual bcneSt  certificate.     Baersed. 
Tbe  facta  are  fuUf  atated  in  the  opinion. 
Mews.     William    K.    Town  send    and 
Geor^  D,  Wfttrona,  for  appellant: 

The  decisioQ  of  the  biglieat  masonic  tribu- 
nals of  Ibe  Slate  of  New  York,  declaring  Hen- 
ry M.  Connelly  to  have  been  illegally  suspended 
from  Baltic  Lodge,  la  absolutely  bmdlng  upon 


Niblack.l 


t.  Ben.  Ina.  § 


Norm.— Mutual  JwneW  amxIaUon :  atspenaUm  of  1 
membtr;  decMon  0]  ot)£tn  not  rraleicoble  by  courts. 

Tbe  deolBloos  of  a  voluatar;  aagoolaCton,  fairly 
and  honestly  made  in  aooordanoe  with  its  rules  and  { 
not  contrary  to  public  onlloy  or  In  violation  of  the  j 
law  of  the  land,  are  binillngupon  Its  memliers,  and  ' 
will  not  be  Interfered  with  by  the  courts.  Osceola  I 
Tribe  V.  Schmidt,  B7  Md.  S8:  Conoitt  t.  New  Pros- 
pect Ref.  Prot.  Dutch  Church,  M  N,  T.  Ul:  White 
7.  firownell.  E  Daly,  SSa,  3  Abh.  Pr.  N.  S.  SlB,  4  Abb. 
Pr.  If.  8.  199;  HaniBon  v.  Hoyle,  21  Ohio  BL  SM: 
I«eoh  V.  Harris,  i  Brenst.  STL 

Even  If  a  member  would  oiberwiBe  be  heard  In 
the  state  tribunals,  yet  he  must  first  exhaust  all  the 
appeals  and  remeilica  given  wltbln  the  order  or 
assoclutlon  itaclf.  nirschl.  Frateruitica  and  Bocle- 
tles,  tS>:  Harrington  v.  WorklDgmcD'a  Booev.  Aseo. 
TO  Oa.  310,  27  Alb.  L.  J.  t38;  Cbamberlain  v.  Lincoln. 
in  Mass.  Ta 

An  Incorporated  lodge  may  determine  who  are 
not  members,  and  tbe  courts  will  lenve  this  to  the 
rules  and  Judicial  officera  of  the  lodge,  rcganUeas 
whether  the  charter  does  or  does  not,  in  express 
termB.giveBuchpowerato  these  Officers.  Slate  v. 
Odd  Fellows  Grand  Lodge,  8  Mo,  App.  H8. 

The  court  will  not  prevent  the  Judicial  officer*  of 
the  sodety  from  paaelog  upon  an  accusation  against 
•  member  with  a  view  to  his  expulsion;  such  offi- 
oen  are.  to  that  extent,  a  court,  and  a,  oourt  of 
BL.B.A. 


chancery  Is  not  the  proper  tribunal  to  oorreot  the 
errors  aod  Irregularities  of  Buch  a  court.  l^reggT. 
Hasaaohueetta  Hod.  Society,  111  Uass.  199. 

In  auob  oesea  courts  will  never  interfere,  where 
proporty  rights  are  not  luvulved,  and  tbe  rifchts  to 
■rhlob  are  not  taken  away  from  the  person  00m- 
I'lalnlng.  Bijcby  v.  Connell,  »(  Week.  Kep.  BM;  lis 
'  St.  James  aub.  13  Bug.  L.  ft  Bq.  GSB.  K  DeQ.  M.  * 
I  6.  38T;  Unpklosnn  v.  Harqui*  of  Bieter.  IS  Week. 
Rep.  ai6,  L.  E.  S  Eq.  «B. 

If  a  member  Is  expelled,  oourta  will  not  review 
the  merits  of  the  case,  but  wlU  consider  tbe  society 
the  sole  Judge.  Its  sentenoe  Is  conclusive  like  that 
of  any  oth^r  judicial  tribunal.  Com.  v.  Plko  Bene- 
flclal  Society,  S  Watla  &  H.  VHk,  Black  &  W.  B.  Sod- 
ety V.  Vandyke.  E  WharL  BOO;  Burt  v.  Free  Maso^^ 
44  Hloh.  108;  Koblnson  v.  Yates  (Sty  Lodge,  8S  BL 
698. 
Courts  will 

lot  strictly  accordlns  tl 
sutistantlal  rights  are  otfected,  unices  the  deol»- 
lon  arrived  at  was  contrary  to  natural  Justice,  or 
If  the  rules  Of  the  club  had  not  been  obeorved.  or  if 
Its  action  was  maliQlous,  and  not  tuna  fide.  Dav- 
Irfns  V.  Antrobus,  44  L.  T.  N.  8.  K7.  84  Alb.  L.  J.  158: 
Lambert  v.  Addison.  48  L.  T.  N.  S. «),  IS  Alb.  L.  J. 
41B:  Gardner  v.  Fremantle.  U  I..  T.  N.  E.  81,  1» 
Week,  Rep.  ffifl.  Se> 
OodJ  6  L.  B.  A.  tU. 


Bee  also   :0  L.  E.  A.  392;   17  L.  E.  A,  202;  18  L.  R.  A.  190. 


Coo'^lc 


1800. 


COIINKI.I.T  y.  MASOKIO  HUTIJU.  BEBSPTT  AflBOOUTIOB. 


The  wbola  law  relating  lo  TOluutary  ftsaoci 
alioDS.  including  audi  as  the  defendant,  is  part 
of  the  law  of  comrnct,  sad  the  rights  and  du- 
ties of  membera  are  aucb  aa  are  provided  for 
by  their  constitution,  by-laws,  etc. 

Av4tin  ▼.  Staring,  16  N.  Y.  112, 6&  km.  Dec. 
065,  note;  Qrontnor  t.  United  Society  of  Be- 
iinert.  118  Haas.  78. 

No  civil  court  has  anj  control  over  the  ap- 
plication bv  masonic  courts  of  masonic  law, 
except  in  three  cases;  (1)  where  the  law  is  in 
conmct  with  that  of  the  land  (Niblack,  Hut. 
Ben.  Ins.  ^g  3S,  09);  (S}  where  the  maaooic 
courts  have  acted  without  Jurisdiction,  and 
have  not  ot»erved  their  rules;  (8}  where  they 
hmw  acted  frauduleoUy.  Otherwise  the  decia- 
ion  IB  conclusive. 

DatekiM  v.  Anirobvt,  1*  R.  17  Ch.  DIt.  816; 
Anaeotta  Tribe  y.  Murbaeh,  18  Md.  91,  71  Am. 
Dec.  625;  EarcAer  v.  Suprenm  Lodge  K.  of  H. 
187  Mass.  806;  Sperry't  App.  8  Cent.  Kep.  215, 
116  Pa.  881;  Otto  v.  JouTTieymen  Taiiori  P.  A 
B.  Union,  76  Cal.  808,  7  Am.  Bt.  Rep.  156,  and 
•  large  number  of  casea  cited  in  Tiote,  p.  164. 

The  rule  of  conatruction  in  all  cases  is  moat 
favorable  to  the  continuance  of  memberahip. 

Niblack,  Mut.  Ben.  Ins.  ^g  15,  62;  D(trrow 
V.  Familii  Fund  ikd^y,  6  L.  R.  A.  4S5,  116 
K.  T.  687. 

This  la  precisely  the  caae  where  A  and  B 
contract,  leaving  to  third  parties  to  fii  the 
price  or  some  other  essential  part  of  the  agree- 
ment. The  decJstOD  of  such  party  honestly 
made  within  the  acope  of  the  authority  given 
b  binding. 

1  BeniamlD,  Sales,  Am.  L.  Ber.  90-102;  Ben- 
nett's ed.  pp.  e4r-86;  Brown  v.  OoU,  45  Iowa, 
eOl;  NorUm  t.  Oale,  SS  HI.  688;  S  Parsons, 
ConL  706,  note;  Matn  t.  Bridge,  14  He.  468, 
81  Am.  Dec.  66;  Oaka  v.  Moore.  24  He.  214, 
41  Am.  Dec.  879;  Horse,  Arliltration  pnd 
Award,  pp.  80-42. 

That  the  restoration  was  not  made  until  after 
Gonnelly's  death  can  make  do  difference,  pro- 
vided there  is  proper  authority  for  aucli  a  pro- 
ceeding. 

Marek  r.  Supreme  Lodge  K.  of  B.  29  Fed. 
Rep.  896. 

Meetrt.  W.  C.  Caae  and  W.  H.  EI7  for 

Andr«wB,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  Is  the  widow  of  Henry  M. 
Connelly,  who  died  January  28,  1885,  and  as 
the  beneflciary  named  by  said  Connelly  in  hia 
Application  for  membersbip  In  the  defendant 
Auoclatiou  is  eniiiled  to  recover  of  the  defend- 
ant the  sum  of  $3,000,  If  Connellr,  at  the  lime 
of  his  death,  was  a  member  of  the  defendant 
Association. 

Connelly  became  a  member  of  the  defendant 
Association  in  1880.     At  that  time  he  was  a 


City  of  Brooklyn,   Hew  York.     Memberahip 


tinoance  of  memt«rship  In,  the  defendant 
Asaodalion.  One  of  the  by-laws  of  the  defeod- 
aat  provldEa  that  "any  member  of  this  Asao- 
ciation  who  ihalt  forfeit  the  benefit  of  liia  lodge 
by  nonpayment  of  dues  shall  forfeit  all  rights 
8L.rL  A 


to  beneflts  in  this  Association;  and  any  mem- 
ber auapeoded  or  expelled  from  his  lodge,  or 
who  ahni!  stand  n  on- a  (filiated  for  one  year, 
shall  forfeit  his  membership  in  this  i '- 


on  the  11th  day  of  October,  1882,  Connelly  was 
regularly  suspended  orunaEBIinit^d  for  nonpay- 
ment of  "duea.  •  The  defendant's  pleadings  show 
no  other  reason  why  he  was  not  a  member  in 
its  Association  at  the  lime  of  his  death  than  his 
non-affiliation  in  Baltic  Loiige  as  shown  by  Its 
vole.  By  another  vote  of  Baltic  Lodge,  passed 
on  the  first  day  of  December,  18n8,  the  name 
of  Henry  M.  Connelly  was  restored  to  the  rolla 
of  the  iodge  as  of  Die  day  of  his  alleged  sus- 
pension. The  contention  of  the  plamtiS  is, 
that  the  effect  of  the  last  vole  is  to  render  the 
former  one  void  and  as  though  it  had  never 
been  passed.  If  the  contention  Is  right  then 
she  is  entitled  to  recover  the  $2,000,  otherwise 


the  power  to  discipline  them,  is  itself  subject 
10  the  Grand  Lodge  of  the  dislrict  in  which  it 
eiist9.  and  to  the  constitution  and  statute  laws 
of  such  Grand  Lodge.  Section  46,  art.  24,  of 
the  constitution  of  the  Grand  Lodge  of  the 
district  within  the  limits  of  which  Baltic  Lodge 
is  located,  provides  as  follows;  "A  lodge  shall 
have  power  to  enact  a  by-law  which  ihall  pro- 
vide a  penalty  for  the  nonpayment  of  lodge 
dues,  which  penalty  shall  he  unafBliation;  but 
auch  penalty  shall  not  be  inflicted  except  for 
the  nonpayment  of  at  least  one  year's  dues,  nor 
until  the  brother  shall  have  been  duly  sum- 
moned thirty  ^ays  previous  to  pay  aeid  one 
year's  dues.  Another  statute  of  the  Grand 
Lodge  provides  that  "In  orAeT  lo  nnafflliate  a 
member  for  nonpayment  of  dues  a  lodge  must 
act  under  a  by-law  passed  in  accordance  with 
the  section  of  the  constitution  and  statutes  of 
the  Grand  Laige  for  that  purpose  made  and 
provided."  Another  section  prescribes  the 
form  and  requisites  of  B  summons  to  be  used 
by  a  lodge  in  such  cases,  and  how  it  must  be 
addressed.  Sccllon  S5  of  the  conatitutioD  nf 
the  Grand  Lodge  provides  that  "each  district 
deputy  grand  master  shall  have  power,  and  it 
shall  be  his  Autv  (among  other  tbli^gs),  to  de- 
termine and  order  in  what  esses  a  member  (of 
an  individual  lodge)  alleged  to  have  been  Ille- 
gally stricken  from  the  rolls,  rendered  unafSli- 
ated,  or  suspended  for  nonpayment  of  duea 
only,  ahali  be  restored  to  the  rolls  or  reinstated; 
and  if  he  discover  in  his  district  any  masonic 
error  or  evil  lo  endeavor  to  immcdialely  arrest 
the  same  by  masonic  means,  and,  if  he  judge 
expedient,  to  specially  report  the  same  to  the 
Grand  Lod^e." 

Eustace  H.  Wheeler,  district  deputy  grand 
master  of  said  district,  linving  lu  the  fall  of 
1888  In vesti gated  the  circumstances  under 
which  Connelly  was  suspended  as  aforesaid, 
on  or  about  November  first  of  that  year,  de- 
clared hia  unaffliiation  or  suspension  void  upon 
the  erouud  that  the  summons  used  by  the  Bal- 
tic Lodge  did  not  conform  to  the  reijuirementa 
of  the  Grand  Lodge,  and  ordered  his  name  to 
be  restored  to  the  rolls  of  the  Baltic  Lodge 
aa  of  the  date  of  his  alleged  auspension;  and 
the  decision  of  the  deputy  grand  master  was 


OoHsaonoDT  HnpRKifB  Coitxt  or  Ekbobs. 


Ana., 


and  order  Baltic  Lodge  on  the  fint  dft;  uf  De- 
cember followiiig  Totid  "that  the  name  of  said 
Henry  M.  Connelly  be  restored  tu  the  rolls  of 
■aid  lodee  u  of  Qm  data  of  his  alleged  sua- 


pei 


The  facta  k>  set  forth  Id  the  finding  Indicate 

that  the  majonic  organizatiOQ  has  a  due  and 
oTdprlj  sTstetn  of  lans  and  rulei,  enacted  by 
ilscir  and  enforced  t>y  its  onn  ngencies,  in  ac- 
conlanre  wf  Ih  which  membership  in  any  lodge 
ia  acquired,  continued,  auapended  or  lost;  and 
that   all   questions    of    membership 


laws  and  rule*  within  the  juriadictiou  of  their 
own  officers,  and  that  Kboa  nay  such  question 
has  been  pasaed  upon  by  Lbcir  own  tiibunals, 
■ubordtnate  and  appellate,  the  decision  Is  con- 
clusive and  bindlDK  upon  allmasoosi  and  that, 
according  to  these  laws  and  rules,  an  apparent 
aon-affiliallon  of  any  member  hRTini;  been  de- 
clared to  be  void  by  the  proper  appi-llate  au- 
thorities and  having  been  revoked  by  the  lodge 
of  which  he  was  a  member,  and  his  name  re- 
(tored  to  ita  rolls  as  of  the  dale  of  his  alleged 
auBpenslon,  he  would  be  all  Ibe  lime  a  mem- 
ber in  good  standing  of  the  lodge. 

The  defendant  Aaaociation  contracted  with 
Connelly  on  the  basis  that  he  was  a  mason  and 
tliat  he  abould  remain  a  mason.  It  would 
have  been  easy  for  the  defendant  and  Connelly 
to  have  agreed  upon  some  method  by  wlji(± 
the  ouesIioD  of  his  being  or  Temsinlng  a  mason 
thoiud  be  decided  as  to  oe  binding  upon  them 
both.  In  the  absence  of  any  agreement  In 
what  way  his  membership  In  some  masonic 
lodge  was  to  be  proved,  or  how*is  continuing 
to  be  a  mason  in  good  standing  was  to  be 
shown,  we  should  naturally  infer  that  these 
quesiioDs  were  lo  be  decided  by  the  masonic 
tribunals.  There  li  no  other  authority  by 
which  these  questions  should  be  decided.  And 
It  appears  that  this  is  just  what  the  defendant 
did.  When  Connelly  applied  to  become  a 
member  of  the  defendant  Assucistion,  they 
asked  for  and  received  a  '^rtificate  si^ed  by 
an  officer  of  Baltic  Lodge  that  ha  was  a  mason. 
They  accepted  that  as  conclusive  and  admitted 
blm  to  membership  in  the  Association.  When 
Connelly  died  they  aaked  for  a  certificate  to  be 
dgned  oy  the  Kcrclary  of  Baltic  Lodge  that 
he  continued  to  be  a  mason.  The  forms,  of 
which  copies  are  set  forth  in  the  record.  Indi- 
cate that  they  are  such  as  are  used  by  Ibe  de- 
fendant in  all  cases.  They  did  in  the  case  of 
Connelly  precisely  what  tfaey  do  in  the  case  of 
every  one  of  their  members.  They  refened 
the  question  of  being  or  not  being  a  mason  to 
the  masonic  officers  themselves,    oucb  a  usage 


bers  that  masonic  questions  ahall  be  decided 
by  masonic  tribuniils.  Tbls  is  a  usage  by 
which  we  think  the  defendant  muat  be  con- 
cluded. In  the  liebt  of  this  usage  and  of  all 
the  evidence  we  luink  the  contract  between 
the  defendant  and  Connelly  must  be  construed 
as  though  It  provided  In  terms  that  the  ques- 
tion of  his  being  or  continuing  to  be  a  mason 
Jo  good  standing  should  be  decided  by  the 
masonic  officers. 

The  decisions  of  any  kind  of  a  roluntary 
9L.&A. 


sode^  or  association,  fn  admitting  member*, 
and  in  disciplining,  suspending  or  expelling 
them,  are  of  a  quasi  Judicial  character.  In 
such  caaes  the  courts  never  interfere  except  lo 
ascertain  whether  or  not  the  proceeding  waa 
pursuant  to  the  rules  and  laws  of  the  society; 
whether  or  not  the  proceeding  was  in  good 
faith,  and  whether  or  not  there  was  anytnlag 
In  the  proceeding  In  violatloniof  the  laws  or 
the  land.  If  It  is  found  that  the  proceeding 
was  had  fairly,  in  good  faith  and  pursuant  to 
its  own  laws,  and  that  there  was  nolbing  in  it 
in  violation  of  any  law  of  the  land,  then  Ihs 
sentence  is  conclusive  like  that  of  a  judicial 
tribunal,  Whitney  v.  Brooklyn  Eed.  Society, 
G  Conn.  400;  GibU  t.  GiUiad  Eeel.  SocUts, 
38  Conn.  168;  Olto  <r.  Jo^irneymtn  TaUor* 
P.   S  B.    Ufiion,  76  Cal.  808:  Com.  v.  Pilc^ 


Board  qf  Trade,  80  HI.  134;  Rebinton  v.  Tate» 
City  Lodge,  86  111.  698;  WhiU  y.  BroientU,  S 
Abb.  Pr.  N.  8.  818, 

Connelly's  name  was  Btricken  from  the  rolls 
and  he  was  rendei^ed  unaffiliated  by  a  vote  of 
Baltic  Lodge  for  the  "nonpayment  of  due* 
onljr,"  In  such  a  case  tt  was  within  the  juris- 
diction of  the  deputy  grand  master  Wheeler, 
and  it  was  his  duly  to  determine,  whether  sucb 
striking  from  the  rolls  was  illegal  or  not;  and 
if  he  found  It  to  be  illegal  according  to  masonic 
roles,  it  was  his  duty  to  order  the  name  to  be 
restored  to  the  rolls.  Thedeputy  grand  master 
having  investigated  the  circumstances  of  Coo- 
nelly's  case  did  find  the  vote  by  which  he  waa 
rendered  unaffiliated  to  be  void,  and  he  ordered 
his  name  to  be  restored  to  the  rolls,  and  it  was 
restored  as  of  the  date  of  his  apparent  suspen- 


Thia  Judgment  of  the  deputy  grand 
masMr  was  amrmed  by  the  grand  master  of  tb» 
State.  By  the  reversal  of  this  vote  of  unaffilt- 


and  h^  the  action  of  Bultlc  Lodge,  Con- 
nelly was  reinstated  as  of  the  dale  of  that  vote, 
and  he  stood  as  a  member  of  that  lodge  at  ths 
time  of  his  death  as  if  no  such  vote  had  ever 
been  passed. 
It  IB  objected  to  the  dedsion  of  the  deputy 

Sand  master  that  ft  was  not  made  till  after 
innelly  died.  His  death  produced  no  cbnng* 
in  theiights  of  the  plaintiff  to  have  the  unaffilia- 
tion  set  aside  if  it  were  illegal.  Possibly  ahv 
had  no  right  to  ask  for  such  reversal  until  hi* 
death.  It  would  seem  reasonable,  therefore, 
that  her  right  to  procure  such  reversal  ought 


V.  Supreme  Lodge  K.  cf  B.  SI  Fed.  Rep.  092. 

A  copy  of  the  summons  used  by  the  Battle 
Lodge  in  Connelly's  case  is  shown  In  the  find- 
ing.  It  is  claimed  thatthe  decision  of  Deputy 
Grand  Master  Wheeler,  that  the  summons  did 
not  conform  to  the  requirements  of  the  Qrand 


tion Is  not  open  to  as.  It  being  found  that  tl  _ 
deputy  grand  master  hod  juriadictloa  to  act  in 
the  matter,  his  decision,  upon  a  question  of 
fact  involved  In  the  case,  is  not  open  to  review 
by  a  court  ot  law.  Chaet  v.  Oheney,  68  IlL 
608.     Walker  v.  Wainvmi/ht,  18  Barb.  488. 


lo  this  opinioQ  the  other 


es'o'^ir^ 


Hbtz  t.  Caufobmia  Sodthbbh  R.  Co. 
OAUTORNIA  8UPRBUB  COURT. 


JoMph  F.  METZ,  Be^., 


Ii»dle^JewelT7  la  not »  proper  Krttcle  of 


uufftut  t,  iseiu 

APPEAL  by  defcadant  from  a  jud&meDt  of 
the  Superior  Court  for  San  Beraardino 
County  in  favor  of  plaiotiCr  in  an  action  brought 
to  recover  the  value  of  certain  articles  of  bag- 
gage lost  by  defendant  wblla  tbey  were  in  ila 
possbssion  for  tlie  purpose  of  tranaportalloD. 
Jfodifitd. 

The  fact*  tufflciently  appear  in  the  opinion. 

Jfr.  A.  Bmnflon,  tor  appellant: 

A  muff  or  a  ailver  napkin  ring  In  a  gentle- 
man's trunk  ]a  not  baggage. 

Chietvo,  H.  I.  A  P.B.  Go.  f.  Bt^yu,  78  Dl. 
SIO. 

Silverware,  knives,  fotki,  spoons  and  (be  like 


Qitu -, 

Barnura,  11  Md,  434;  Munmppi  Cent. 

T.  Kennedy,  41  Miss.  671 ;  BitJuird»  v.  WeatcoU, 

2  Bosw.  089. 

Wbere  jewelry  and  other  articles  are  not  ia- 
tended  fot  uu  by  tbe  passenger,  Uiey  do  not 
constltuM  baegage. 

Netiiiu  v.  Bay  StaU  Steamboat  Co.  4  Bosw. 
325.  Bee  also  'Tbompaon,  Carriera,  p.  512; 
HutcbinaoD,  Carriers,  8  688;  BlumtJitlua  t. 
Maine  Cent.  R  Co.  19  Me.  050. 

ifettrt.  C.  W.  C.  RoweU  and  Charlea  R. 
Bedlck.  also  for  appellant. 

Mr,  A.  W.  Bl^r  for  respondent 

ShArpateln,  J.,  delivered  tbe  opinion  of 

the  court: 

This  appe:Ll  Is  from  a  judgment  rendered  In 
favor  of  plnintilf  and  agiiinBl  defendant  for  tho 
■urn  of  (S51,  and  costs.  Tbe  only  guesiion 
presented  by  tbe  record  is,  Do  tbe  finding 
■upport  tbe  judgement  r  Tbe  court  finds  that, 
at  Kansas  City,  Mo.,  In  January,  1S88.  the 
plaintiff  engnged  passage  on  the  defendant's 
railroad  1o  Colton  in  this  Slate,  bought  a  ticket, 
paid  his  fare  and  checked  hta  trunk,  containing, 
among  other  things,  one  ladies'  gold  watch  and 
chain  or  tbe  value  of  $160;  one  Indies' breastpiu 
ftnd  ear-rin^  of  the  value  of  |15;  five  ladles' 
gold  rings  of  the  value  of  $25;  one  set  ladies' 
small  gold  ear-riags  of  tbe  value  of  fS;  two 
ladles'  Mlver  ringa  of  the  value  of  |2;  one 
ladies'  gold  bracelet  of  the  value  of  ^25, — which 
tbe  court  found  to  be  "  proper  Articles  of  lug- 1 
gage  and  ba^ga^e  for  the  plaintiff  to  cAiry  as  i 
■uch."  Defendant  bad  no  knowledge  of  said  I 
contents  whan  It  received  and  checked  said 
trunk,  and  ,\Kiuned  no  other  obllgalion  in  rela- 1 
•  L.  R.A. 


Hon  thereto  than  aucb  as  was  Imposed  by  law 
under  tbe  facta  above  staled;  thai  is,  there  waa- 
no  special  contract  between  the  parties  relatlnr 
to  said  trunk  and  contents.  When  the  trunc 
was  delivered  to  plaintiff  by  defendant  at 
Colton  tbe  artlcka  above  named,  together  wiilt 
other  articles,  tbe  right  to  recover  tbe  value  of 
which  Is  conceded  by  appellant,  were  missing, 
and  were  not,  and  never  have  been,  delivered 
U>  plaintiff.  The  court  further  finds  that  all 
the  articles  so  lost  were  carried  in  said  trunk, 
not  for  trade,  gift  or  speculation,  hut  for  trans- 
portation. The  value  of  these  articles  is  in- 
cluded in  the  judgment  recovered  by  ptalntlS 
Against  defend  ant,  and  appellant  insists  that  the 
Judgment  should  be  modiHed  by  deducting 
from  It  the  value  of  said  above-en  a  meraied  ar- 
ticles. And  hiscontecllon  is  that  said  articles, 
or  none  of  them,  constituted  what  In  law  la  de- 
fined to  be  "  luggage,"  or  "  baggage." 

Common  carriers  are  required  to  receive  and 
carry  a  reasonable  amount  of  luggage  tor  eacli 
passenger  without  charge.    Civil  C<^e,  g  2180. 

"Luseage  may  consist  of  any  articlB  In- 
tended lor  the  use  of  a  passenger  while  travel- 
ing  or  for  htspersonal  equipment."    Id.  §2181. 

Before  the  enactment  of  this  Code  courts  ac- 
knowledged the  difficulty  of  defining  with  ao- 
cuiacy  what  should  be  deemed  luggage  withta 
the  rule  of  the  carrier's  liability,  and  we  Uiink 
this  provision  of  the  Code  has  disiQcumbered 
the  subject  of  little,  if  any  of  tbe  difficulty 
which  prevlooBl^  surroundud  It  If  we  defln* 
tbe  word  "  equipment "  aa  Webster  define*  It, 


to  what  bad  long  before  been  understood  aa 
comprehended  in  the  term  "luggage."  In 
HannOxd  ,t  St.  J.  R.  Co.  v.  Sieift,  TB  C.  S.  1» 
Wall.  273  [90  L.  ed.  428].  the.tonrt,  speaking 
through  Mr.  JuHiee  Field,  said  that  the  con- 
tract to  carry  "  onlyimplies  an  undertaking  t» 
transport  such  a  limited  quantity  of  articles  a» 
are  ordinarily  taken  b^  travelers  for  their  per- 
sonal use  and  convenience,  such  quantitv  de- 
pending, of  course,  upon  tbe  station  of  lbs 
party,  tbe  object  and  len^  of  his  journey,  and 
many  other  conslderii lions."  To  the  aame- 
effect  Is  a  decision  of  the  Queen's  Bench  in 
Macrwe  v,  Qrtat  Watern  B.  Co.,  L.  It.  8  Q. 
B.  621,  where  Ofiitf  Justice  Cockburn  an- 
nounced the  true  rule  to  be  "  that  whatever  th» 
passenger  takes  with  him  for  his  personal  use 
or  convenience,  according  to  the  habits  or 
wants  of  tbe  particular  class  to  which  hft 
belongs,  either  with  reference  to  the  Immediate 
neceaaities  or  to  the  ultimate  purpose  of  the 
journey,  must  be  considered  as  personal  lug 
esRe." 

It  Is  not  found  that  the  plalntiS  carried  thoae- 
articles  for  his  personal  wear  or  convenience 
with  reference  to  his  Immediate  necessities  or 
to  the  ultimate  purpoaeof  his  journey,  butiti» 
found  that  he  was  carrying  tbem  for  transpor- 
tation; and  It  is  fauna  that  tbey  were  prnppr 
artlclca  of  luggage  and  baggage  for  the  plaintiff 
to  carry  as  Buch.  We  are  not  prepared  to  hold 
that  a  Kentleman  traveting  without  a  wife  or 
other  female  companion  would  oidinarity,  n» 
matter  what  bis  rank  at  statioii  In  lite  might  be. 


See  also  12  L.  R.  A.  818. 


Oauforkia  Bufbxms  Const. 


carry  u  bagga^  for  Ills  personal  use  or  con- 
venieDce  a  quantity'  of  ladies'  jewelry,  or  tliat 
if  he  did  cairy  it,  and  it  woa  bat,  he  could  re- 
cover Ihe  value  of  it  of  a  common  carrier  who 
had  no  knowledge  of  its  being  umof  g  the  con. 
tenia  of  a  trunk  which  woa  being  carried  as 
luggnge. 

In  one  case,  McGiil  v.  BoiBnnrf.3Pa.41i],  the 
Supreme  Court  of  PenDBylvonla  held  that 
where  a  man  wdh  traveling  with  his  wifu,  whose 
jewelry  wna  in  a  Iruok  wliich  waa  heing  trans- 
porled'aa  bnggage,  and  was  lost,  the  husband 
was  entitled  lo  recover  of  Ihe  cointDOU  carrier 
Its  value.     In  that  case  it  might  well  have  been 


The  Supreme  Court  of  the  United  States,  in 
Ifea  York  Cent,  d  B.  R.  R.  Oo.  v.  Praloff,  100 
U.  8.  24  [25  L.  ed.  531],  says:  "Whether  ar- 
ticles of  'Rearing  apparel  In  any  partteulur  case 
constitute  haggnge,  as  that  term  is  underatood 
in  the  law,  for  which  the  carrier  is  responsible 


gers  under  like  circumstances  ordinarily  or 
usnallycarry  for  personal  use  when  traveling." 
"The  implted  uaderiakiog,"  uya  Mr,  Aag^ 
•  L.R.A. 


"  of  the  proprieloTs  of  at  age-coaches,  railroada 
end  steamboats,  to  carry  in  safety  the  baggage 
of  passengers,  fs  not  unlimited,  and  cannot  be 
extended  beyond  ordinary  baggage,  or  such 
baggn<:;e  as  a  traveler  naually  carries  widi  him 
for  his  personal  convenience."  Aug.  Our. 
§  115- 

In  Pfisff.r  V.  CentraiPae.  S.  Co.,  70  Cal.  160, 
this  court  bad  occasion  to  consider  the  provla- 
loas  of  the  Code  above  cited,  but  ihe  quealioa 
in  Ibut  case  was  whether  a  passenger  was  enti- 
tled to  carry  a  large  sum  of  money  as  baggie. 
It  was  held  that  he  was  not.  But  that  ded«on 
inno  way  aidsus  in  the  solution  of  ihe  question 
Involved  in  this  caee.  We  are  satisfl«i,  how- 
ever, in  this  case,  that  the  findings  do  not  sup- 
port the  judgment  for  more  than  flSG,  the  value 
of  the  articles  lost  other  than  those  which  we 
have  enumerated  above. 

It  ii  tlierefoTt  ordered  that  iht  hidgment  it 
modified  by  deducting  therefrom  all  over  (180, 
and  the  plaintiff  have  Judgment  for  that  sum 
only,  and  that  appellant  recover  the  coata  of  ila 
appod. 


D,gH,zedr,yGOOgIe 


16B0.  Black  r.  H&kry  G.  Aij.bn  Uoi  iSS 

UHTTED  STATES  CIRCUIT  COORT,  SOUTHERN  DISTRICT  OP  NEW  YORK. 

log  reprlal«d  b««  la  obeap  ronn,  whlah  ropilDt 
would  be  of  great  value  to  our  people  nod  oould 
be  made  nere  It  not  for  such  article,  la  not  luoh 
B  fraud  on  tlie  CoprriBtit  Lam  aa  will  preveot  k 
oourt  from  entert^nlns  jurlsdiotloii  of  a  bill  to  ■ 
rcelraln  an  Infrln^ment  of  tbe  DOprrlght. 

4.  A  bill  fbr  am  IqJaacttoB  ne«d  not  h» 
werifled  at  the  if  ma  It  is  ilgned. 

5.  A  bill  to  reatrain  iufHncement  of  a 
eopyrigbt  filed  b;  the  author  and  bis  publlih- 
eiB,  which  seta  out  the  terms  of  &□  atfreement  be- 
tween the  putiea  and  gtateg  that  If  tbe  agree- 
ment did  Dot  transfer  an  Interaatln  the  copyright 
to  the  publlahen  It  was  an  exoluHlve  lloenae  to 
tbcm.  lufflcleatlr  states  the  publlabon'  tJtlSL 

e.  In  a  blU  by  th«  UgraJ  and  eqoitablo 
owner*  of  a  oopjrrlgtat  to  enjoin  Id  in- 
frlnKement  it  Is  UDPeoeaBarjr  to  state  the  manner 
In  nhlch  the  equitable  Interosti  became  vested. 
If  the  owuer  of  the  entire  le^  title  IB  a  com* 
plaluaat  It  is  Immaterial  whether  the«qultabla 
title  became  veeted  by  an  lostrumcint  Id  wrltlnc 

7'  PoiltlTely  averring  tbo  InfHng^ 
ment  of  a  copyrlg-ht  In  a  bill  to  restralu  suob  in- 
frlngemeat  Is  sul&alent  alttaoush  the  iDfrinsv- 
ment  la  not  itaUd  to  be  within  tbe  ImowledKe  at 
theamant. 

8-  An  adulnlMtrator  apptdntod  In  on« 
State  cannot  maiutala  a  suit  In  a  United  Btate* 
cirouic  court  for  another  State  to  restrain  an  In- 
triniiement  of  a  copyright  which  belonged  to  bla 
inteKata,  without  ta^lUK  out  auDlllary  leltergla 


Jamea  T.  BLACK  «t  al 

9.  1 

OENRT  G.  ALLEN  CO. 
James  T.  BLACK  et  al. 

SAME. 
Cbariea  SCRIBNER  et  al 


(41  Vod.  Bap.  Sis.)  * 

I.  Hm  owner  of  a  eopTrlyht  may  asalffn 
an  undivided  interaet  therein  so  that  tbe  oopy- 
light  becomes  the  undivided  property  of  Joint 
owners;  be  mayolso  assign  or  trBusfer.ln  equity, 
an  exoluslre  right  to  use  tbe  oopyrlghted  worlE 
In  H  partiGuloT  manner  or  for  particular  purpoees 
Upon  Buah  termi  and  conditions  a«  may  be  agreed 

S.   Permitting  the  nae  of  a  copyrighted 

article  In  a  foreign  encyclopfedla,  the  remain- 
der of  whloh  is  written  by  forelgnors  and  priblfel 
jurto  (n  thta  oountry,  don  not  warrant  lis  Inser- 
tion in  an  nnauthorlaed  reprint  of  tbe  encyoio- 
IMEdla  here,  by  •  third  penon. 
8.  Proeorlng  an  artiele>  whloh  li  to  be  In- 
MTt«d  in  a  foreign  enoycIopEedla,  to  IM  written 
ana  oopyrighted  hi  this  oountry  for  the  eipren 
pnrpoM  Of  prot«oling  the  enoyolopeedlB  from  bo- 


Nora.— .Amifpninent  of  coptpiol^t. 

The  oopyright  Is  retained  by  the  author  tn  the 
aliwnae  of  any  agreement  with  the  publlsber. 
Fnlte  V.  Derby,  S  MoLean,  SS. 

Acontraot  to  pubUah  a  work  and  give  the  author 
•  oertaln  priM  for  «ttOb  copy  published,  does  not 
give  the  publisher  the  sole  andeialuaive  rigbtto 
publish  the  work.  WlUla  v.  Tlbbaia,  1  Jone*  »  B. 
SO. 

A  publisher  taldng  a  copyright  In  his  own  name, 
nnder  a  oontraot  to  pay  a  royalty  to  tbe  autbor, 
cannot  assign  the  copyright  or  publish  the  work 
oxoept  upon  the  terms  of  the  contract.  Ibid.  See 
«)so  Mookaye  v.  Mnllory.  IS  Fed.  Sep.  3SS:  Little  v. 
Ban.Ea  U.  S.  IS  How.  JKi'i,  »  L.  ed.  828:  Paige  v. 
Banks,  BO  O.  B.  13  Wall.  aC6,  20  '  "  —  -  —  ■  - 
IK;  Stephens  v.  Cody,  si  U.  S.  14  Kow.  UH 
K8;  Btevens  v.  Gladding,  68  U.  B.  II  How. 


ed.U 


1  BiBtoht. 
IL.ed. 
;,  UL. 


«  MilgDinentof  a  copyright  will  n 


a  right  to  a  renewal  subsequently  granted.  Fioi> 
pont  V.  Fowlo,  S  WoodI).  A  M.  IS. 

White,  after  tbe  obtaining  of  a  oopyrlgbt.  a  writ- 
ten assignment  maybe  neceseary  to  convey  title  to 
it,  or  a  written  license  to  give  a  right  to  reproduce 
copies  of  the  oopyrlghted  book,-oae  maybeoome 
the  owner,  by  a  parol  transfer,  of  whalavar  rl^it 
tbe  author,  prior  to  taJdng  the  oopyrlgbt,  bad  to 
convey.    Ibid. 

An  aaalgnee's  light  to  maintain  an  action  for  tlie 
violation  of  a  copyright  Is  not  defeated  l>ecause  the 
a«lgnment  la  not  recorded.  Webb  v.  Powers,  1 
Woodb.  AJtt.  tfr. 

A  grant  by  the  owner  of  a  copyright,  of  tbe  ex- 
clusive right  to  take  orders  for  and  sell  a  oopy- 
righwd  book  bi  deflned  territory,  la  merely  of  the 
exclusive  right  to  sell  as  far  as  tbe  grentor  con 
control  It.  but  not  a  guaranty  that  no  other  person 
shall  obtalD  copies  of  the  same  worli  and  sell  them 
in  competition  with  the  grantee.  Webeter  *.  Ells- 
worth, as  Fed.  Bep.  82T. 


book,  map,  chart,  dramatic  or  musical  composi' 


arts,  for  wbioli  oopyrightls  desired,  must  beaent 
by  moU  or  otherwise,  prepaid,  addteased, 
Llbrariaa  of  Ooogrees, 

Washington,  D.  O, 
nils  mnstbe  done  befora  publloatlon  of  the  book 


tor  oopyrlgbt  enb7,  with  name  of  clalnumt  of 
oopyrlgbt.   The  style  of  type  is  Immaterl^  and  ' 
print  of  a  ^pe-wrlter  will  be  accepted.     Bu 
Kwuato  tnto  M  required  for  each  entry,  and  a 


tJtle  must  IM  printed  on  paper  as  large  as 

dal  nota.    The  title  of  a  periodical  must  iuuuub 

the  date  and  number. 
t.  Tbe  legal  fee  for  recording  each   copyright 


lertlBoate  of  oopyrlght)  an  additional  fee  of  W 
enta  is  required,  making  tl.  In  case  oertlQcate  la 
ranlod,  which  will  be  sent  by  early  mall.  Oer- 
tlficetea  oovering  more   than  one  entry  are  not 

S.  Within  ten  daysafterpublloaUonofeaoh book 
or  other  article,  two  complete  copies  of  the  best 
edition  Issued  must  be  sent,  to  perfect  the  oopy- 
rlgbt, with  the  address, 

Iilbntrlan  of  Oongress, 

Washington,  D.  0. 
The  postage  must  be  prepaid,  or  else  the  publico 
tlons  looloeed  In  parcels  oovered  by  printed  penal- 
ty labels,  furnished  by  tlie  librarian,  in  which  oaw 
tbey  will  eome  free  by  mall,  without  limit  Of 
weight,  according  to  rulings  of  the  Foat  Office  Da- 


Uhited  Btatm  CiBoinT  Cohkt,  Socthkuc  Distbict  o#  Nkw  Tobx.        JmK, 


■nob  otiier  State;  but  he  mi^  take  out  neb  let- 
ten  after  demurrer  to  hl«  bill  and  krer  the  fant 
by  Bineudmeat  before  aosirer  nied. 
9.   A  •tattMtieal  atla«  la  properly  copr- 
rlsbted  mm  m  wbole;  it  la  not  aeoenarrto 
oopyrlgbt  wparaMlx  each  map  in  the  book. 
-  10.   An  tnehoBita  rlgbt  to  a  oopyri(bt 
may.  prior  to  tlie  Caklux  of  the  oopyrlcbt,  be 
transtarred  by  paroL 
11.  To  a  bill  to  restratn  the  InlWnga- 
mentof  eopfrlgbtaof  inBpa,ltt9  pivperto 
Bttaoh  copies  of  the  infrinxed   and  luCrlUBliif 
maps  ag  parts  thereof. 

(jone  n,  laoai 

BILLS  to  reBtrain  an  alleeed  iDfringement  of 
certain  copyrigbts,  ana  for  an  account  of 
profits.    Oa  demurrere  to  billB.     (herruUi  in 
ftrtl  and  latl  eaies.     Buitaindd  in  meond  ease. 
The  cases  are  fallj  stated  Id  the  opiuioti. 
Mr.  J»m«B  A.   Whitney  foi  defeadant, 
In  Bupporl  of  the  demurrers. 
Jfr.  Rowland  Cox  for  pl^ntifls,  contra. 

SUptnan,  /.,  delivered  the  following  opin- 

ThCM  are  detoDrrerB  to  the  respecHve  bills 
In  equKr  for  IdJudcHoqs  against  alleged  in- 
MneemeDls  of  copfiighCs. 

Tbe  important  facta  which  are  alleged  fn  No. 
4,718  are  as  follows:  Four  of  the  plafnllffi 
are  members  of  the  firm  of  Adam  &  Charles 


Black,  of  Bdinbui^h,  Bcotland;  an  aliena  aad 

subjects  of  the  Queen  of  Great  Britain.  Tb« 
fifth  and  remaiamg  plaintiff  Is  Frands  A. 
Walker,  a  litizen  of  tbe  State  of  Hassachusetta 
and  of  the  United  States.  Tbe  said  firm,  whoa« 
members  I  sball  hereafter  call  the  Heasrg. 
Black,  for  the  sake  of  brevity,  are  thcpublisb- 
eraof  the  well-known  work  entitled  "The  En- 
cyclopedia Brilannica,  Ninth  Edition,"  which 
is  made  up  of  articles  or  books,  each  of  whicb 
is,  in  a  larfce  number  of  InstaDces,  an  Inde- 
pendent book  or  treatise.  Three  of  tbe  articles 
contained  in  the  twenty-third  volume  of  tbA 
encjcloptedltt,  hereinafter  referred  to,  have 
been  copyrighted  in  the  United  States.  One  oF 
these  articles,  entitled  "  United  States.  Part 
in.  Political  Geography  and  Statistics,"  waa 
written  by  said  Walker,  who  secured  a  copy- 
right thereof,  according  to  the  provisions  of 
the  Statutes  of  the  United  States,  for  tbe  term 
of  twenty-eight  years  from  February  13, 1888. 
In  the  several  copies  of  every  edition  pub- 
lished, the  foUowlng  words  were  ioserted  oa 
tbe  lide-page:  "Copyright.  1888,  by  Fraucis 
A.  Walker.'"  On  or  about  April  1,  1888,  said 
Walker  assigned  and  transferred  to  tbe  Messrs. 
Black  an  Interest  In  said  copy  tight;  "that  is  to 
say,  the  said  Walker  did  assign  and  transfer  to 
your  oratois,  constiluiing  the  firm  of  Adam  Sc 
Charles  Black,  the  sole  and  exclusive  right  and 
liberty  of  printing,  reprinting,  publishing,  copy- 
ing and  vending,  during  the  whole  term  of  ibe 


pai-tment  Without  tlw  deposit  of  ooplci  atxive 
required  tbeoopyriffbtlsvoiai  and  a  penalty  of  S^ 
Is  loonrred.   Ho  copy  li  i«quh«d  to  be  deposited 


be  secured  for  a  proJeeted  w 
oomplelad  one.   ButtheMwprovli 
or  notloe  of  Interference— only  foi 


1.  KooopyiUAtlsTaUdDDlew  notloe  Is  otven  by 
Insertmar  In  every  eopy  published,  on  the  Utle  pagra 
orttkepagefoIlowiDK.ultbeabook;  or,lf  amap, 
ohart,  muatoal  oomposltloii,  print,  out,  enrravlng, 
idiotogniph,  painting,  drawinr.  ohromo.  statue. 
statuary  or  modbl  or  ileil(n  Intended  to  tie  perfect- 
ed as  a  work  of  the  flue  arte,  by  InsoTlbiQg  ur>on 
aome  partlod  tlKa«of ,  or  on  tbe  subBlanoeon  whiiA 
tlie  same  Is  mounted,  the  following  words,  vis.: 
"EDtered  aooordlnr  to  Aot  of  ConKreM,  in  the 
year ,by ,ln  the  ofloeof  the  Libra- 
rian of  OonsTGB,  at  Washington."  or,  at  the  optloD 
of  the  person  eotertDg  the  copyrlgbt,  tlie  words: 
"Copyright,  18—,  by ."       _ 

Ibe  law  bnpoees  a  penalty  of  noo  upon  any  per- 
son who  baa  not  olHalned  oopyrlgbt  who  sttall  In- 
•ert  tbe  notice  "Entered  aooordlDg  to  Aot  of  Con- 
gress," or  *'  Oopyrlgbt,"  eto.,  or  words  of  the  same 
unpoH.  In  or  npon  any  txtok  or  other  arUole. 

h.  Any  anthor  may  reaerve  tbe  rlo-ht  to  translate 
ordramatln  bis  own  work.  In  thla  CHse  notloe 
sbould  l>e  given  by  prtnting'  tbe  words  "Rlsbt  of 
translation  reeervad."  or  "iUrlRhts  rteorved,"  be- 
low the  notice  of  oopyrlRht  entry,  and  nntlf  yjng 
the  Ubnrlan  of  Conjtren  ol  suoh  reservation,  to  be 
entered  upon  tbe  reoord. 

Since  the  phrase  "All  rlBht*  reserved"  refers  ei- 
olustvely  to  the  author's  right  to  diamatlie  or  to 
trenslBla.  It  hss  do  tMtarlng  upon  any  publications 
except  oriKtnal  wurbs.  and  will  not  be  entered  upoo 
tbe  recon]  In  other  cases. 

e.  The  original  term  of  oopyrlffht  runs  for  twen- 
ty-eight years.  Within  six  months  before  tho  end 
of  that  time,  tbe  author  or  deslgnor,  or  his  wirlow 
or  children,  may  secure  a  renci^  for  tbe  further 
term  of  fourteen  years,  maklnf  forty-two  years  In 
alL  Applications  for  renewal  must  be  aooom. 
panled  br  explicit  statement  of  ownership.  In  the 
'  ''--  auHior.or  of  rclnHonshtp.ln  the  case  of 


i  oertlBcate,  In  si 

.-..t  may  be  ksned  from  the   press  1*  not 

idby  BnTlawartegu1atloD.bDtdependsupoD 

uiB  u^oretlon  of  tbe  proprietor.    A  oopyrlgbt  may 


hn^by 


corded  In  the  ollioe  of  the  librarian  of  CongrsM 
oertnedaopy 


of  anr  reoord  of  assijinmeiit  Si. 


>y  of  the  record  lor  dupUoate  oertia 


of  any  oopyrlgfat  entry  wlfi  be  furnished,  nnder 
seal,  at  tbe  rate  of  (Ooents  tttdb.. 

IIX  In  tbe  ease  of  books  published  In  more  than 
one  volume,  orofperodlcBlB  published  In  numt>ers, 
or  of  enEravlnga,  pbotogrspbs  or  other  arUclm 
pubUsbed  with  variations,  a  oopnlght  la  to  be  en- 
tered for  each  volume  or  part  at  a  book,  or  num- 
ber  of  a  periodical,  or  vartelT,  as  to  style,  title  or 
Inscription,  of  any  other  •rtlole.  Dutabook  pub- 
Ushsd  serially  In  a  perlodiloal,  nndar  the  same  gen- 
eral title,  requlree  only  one  m-ttj.  To  oompletv 
the  copyright  on  such  a  vrorlb  two  ooples  ot  each 
eerlal  part  as  well  as  of  the  complete  work  (If  piil>- 
Usbed  separately),  must  be  depoaited, 

11,  To  seoar«  a  oopyii^t  tor  a  palntlna,  atatn* 
or  modal  or  design  Intended  to  be  perfeoted  oa  a 
work  of  the  fine  arts,  so  aa  to  prevent  fnfrlng*. 
mentbyoopylag,  engravlDc  or  vandlnv  suobd^ 
rtjgn,  a  deflidte  drscriptlon  must  aooompany  tlw 
tpplloatlon  tor  copyright,  and  a  photonai^  of  tb* 
Ame.  at  least  as  large  as ''cabinet  slia/' ahonld  be 
nallad  to  the  librarian  of  Oongregwlthln  ten  day 


from  the  completion  of  tbe  W(Vk  or  dsslcn- 

13.  Oopyrigbis  cannot  be  granted  upon  tnid»- 
marks,  nor  upon  mere  names  of  oompanles  or  ar- 
ticles, nor  upon  prints  or  bUiels  Intended  to  be  nsed 
with  any  article  of  manufacture.  If  protcMtontor 
such  namee  or  labels  is  desired,  application  must 
be  made  to  tbe  Patent  OtBoe.  where  thev  are  reg> 
Isteredatateo  of  98  for  labels  and  SSt  tor  trade- 

18.  t^Usens  or  resldraila  of  the  United  States  only 
ire  entitled  to  oopyrlght. 

It.  Every  applloant  tor  a  oopyrlgbt  should  Mat* 
llstlnctly  the  full  name  and  reddenoe  of  the  elalm- 


Black  t.  Hehst  O.  Aixmn  Coi 


encyclopcedla,  designated  '  BncyclopKdia  Brit- 
■DDicai  Ninth  Bdilion,'  uid  not  olhemtHe;  the 
said  Walker  TeiaininK  the  right  lo  print,  put>- 
liab,  cop;  and  Tend  toe  uid  copyrighted  book 
in  every  form  and  inaDner  other  than  aa  a  part 
of  said  Encyclopffidia  BrltanDico."  The  bili 
alleges  that  if  said  Walker  did  not,  bj  said 
agreement,  assign  to  the  Mesara,  Black  an  In- 
tereat  In  said  copyright,  the  tofd  •^reemeat 
was  an  ezcluBive  and  inevocable  license  to 
them  to  print  and  sell,  during  the  tenn  of  the 
copyright,  Ihe  lold  book  or  ariicle  in  connection 
with,  and  as  a  part  of,  said  twenty-third  toI- 
nma.  The  copyrighted  hook  was  printed  and 
told  In  coDUeciion  with,  and  as  a  part  of,  said 
Tolume.  The  whole  of  the  copynght,  escepl 
the  ri^ht  to  use  the  subject  thereof  In  the 
encycloptedia,  has  always  remained  in  said 
Walker.  The  defendant  has  printed  and  sold, 
without  the  consent  of  the  plaintiffs,  said  copy- 
righted article.  In  and  as  a  part  of  iia  reprint 
of  said  enc^clopcsdla,  except  that  It  has  omit- 
ted the  copyright  notice  upon  tbe  titie- 
and  tbrealens  to  continue  to  print  and  se 
same  as  part  of  its  twenty-third  volume.  Tbe 
bill  alleges  that  the  act«  of  the  defendant  are  a 
gnat  and  continuing  Injorr  to  each  of  Uie 
plaintiffs,  and  prays  lor  an  lolunctlon  and  an 
account  of  the  profits  arising  lo  the  defendant 
from  tbe  tale  of  tald  Tolamo. 
.  In  Mo.  4,700,  the  Measta.  Black  and  John 
Uc&lau,  a  ciUzen  of  tbe  Stale  of  New  York, 
and  administrator  of  the  estate  of  the  late 
Alexander  Johnston,  who  was,  when  tn  life,  a 
dtizen  of  tbe  State  of  New  Jersey  and  of  the 
Cnlted  Sttoet,  areplaintifh.  Mr.  HcAlan  wai 
appointed  administrator  by  tbe  sorrogale  for 
tbe  CountT  of  Mercer,  In  the  State  of  New 
Jetaey.  Fnif.  Johnston  was  tbe  author  of  a 
book  entitled  "  United  States.  Part  L  His- 
toid and  CoDstltutioD,"  and  eecured'  a  copy- 
right thereof  according  lo  tbe  proTlslons  of  the 
Statute*  of  the  United  Slates  relating  to  copy- 
rights. Tbe  other  facts  which  have  been  stated 
in  regard  lo  the  assignment  of  Walker's  copy- 
right, bis  title,  ud  the  sets  of  tbe  defendant, 
exist  in  regard  lo  Prof.  Johnston;  and  the  two 
bUls  are  substantially  like  each  other,  mvlalii 
mulandit.  The  difference  between  tbe  cases  is 
that  io  No.  4,750  a  foreign  adminislrator  ia  the 
plaintiff. 

Tbe  case  slated  in  No.  4,719  is  as  follows: 
The  two  plaintiffs  are  citizens  of  the  State  of 
New  York  and  partner?  by  the  name  of  Charles 
Scribner'a  Sons.  Two  other  persons,  Hewea 
and  Gannett,  both  citizens  of  tbe  United  States. 
were  Ibe  authors  of  a  book  entitled  "  Scrjbner's 
Btalistical  Atlas  of  the  United  States,"  and, 
before  depoaltlng  a  printed  title  thereof  with 
Om  librarian  of  Congress,  and  before  publica- 
doo,  assigned  and  transferred  to  tbe  plaintiffs 
all  their  right  in  taid  hook  and  the  rij^hl  to 
copyright  ll;  and  tbe  plaintiffs  became  the  pro- 
prietors of  said  book.  Tbe  plsintiffg  priated 
and  publiabed  the  book,  end  on  December  29, 
1B88,  lecuted  a  copyright  thereof  In  accord- 
ance with  tbe  pronsions  of  tbe  Revised  Stat- 
utes, and  gave  notice  of  cocli  copyright  bj 
inserting  on  the  pe^  following  tbe  title-page, 
9L.B.A. 


in  the  several  copies  of  erety  edition,  the 
words,  "Copyright  1888,  by  Charlee  Scrib. 
net's  Bona."  Afterwards  tbe  plaintifb  printed 
and  published,  and  licensed  otueia  to  print  and 
publish,  certain  maps  and  charts  which  consti- 
tuted a  pert  of  said  book,  but  gave  notice  of 
the  copyright  by  causing  lo  be  mscribed  upon 
the  face  of  each  copy  of  every  map  or  chart 
thus  printed  by  themselves  or  others  the  words, 
"  Copyright.  1888,  by  Charles  Bcribaer's  Sons." 
Tbe  defendant,  sloce  May  I,  1889,  and  with- 
out tbe  plaintiffs'  consent,  publiabed  and  sold 
a  volume  entitled  Uie  "Encycloptedia  Britan- 
nica.  Ninth  Edition.  Popular  Reprint.  Yol. 
28,"  in  which  it  printed  eight  maps  which  were 
copied  from  said  copyrighted  book.  "Tbe  bill 
prays  for  an  injunction  against  selling  copiei 
of  the  book  which  shall  contain  in  part  said  in- 
fringing maps,  end  for  an  accounting  of  profits. 
Tbe  cause  of  demurrer  in  tbe  two  Black 
cases,  which  goee  lo  tbe  subatance  of  the  bills, 
is  that  they  show  no  mbetantial  right  or  equitj 
in  or  OB  behalf  of  tbe  plaintiffs,  and  that  the 
acts  of  the  defepdant  are  not  contrary  to  law. 
The  point  is  this;    Does  the  fact  that  the  pro- 

Erietor  of  a  book  copyrighted  in  this  country 
ss  permitted  an  alien  publisher  of  an  encycio 
pffidia  to  publish  his  book  as  a  pert  of  such 
encycloptedia  enable  another  person,  without 
other  authority,  lo  publish  in  this  countir  tbe 
copyrighted  article  tn  a  part  of  his  reprfot  of 
suet)  encyclopKdia,  the  remainder  of  wl  icb  ia 
pvNiei  ftirUT  It  wiU  not.  probablv,  be  seri- 
ously denied  that  a  dlizen  of  tbe  United  States 
who  is  the  ownerof  a  copyright  can  assign  the 
whole  of  such  copyright  to  a  foteigher.  "  A 
nonresldenl  foreigoer  is  not  within  our  Copy- 
right Law,  but  he  may  take  and  bold  by  aa^gu- 
ment  a  copyright  granted  to  one  of  our  own 
dtlzeoa."     CarU  v.  Sixitu.  27  Fed.  Hep.  861. 

It  is,  however,  contended  that,  while  a  copy- 
right may  be  assigned  as  a  whole  by  a  written 
Instrument,  it  cannot  be  subdivided,  but  is  an 
entire  thing,  indivisible  and  incapable  of  appor- 
tionmenL  Tbe  Statute  simply  provides  that 
tbe  copyrigblfl  are  assignable  at  law  by  an 
instrument  in  writing,  and,  obvlauely,  the 
whole  or  an  nndlvid^  part  thereof  may  be 
assigned  so  that  the  copyright  may  become 
"the  undivided  property  of  Joint  owners." 
Drone,  Copyright,  8M. 

To  what  greater  extent  copyrights  may  be 
subdivided  at  law  the  Statute  does  not  declare, 
and  In  this  csae  it  Is  not  necessary  to  Inquire. 
Urider  section  4S34,  a  license  in  writing,  by 
instrument  duly  witnessed,  may  be  given  lij 
tbe  proprietor  to  anv  other  person  to  tbe  ex- 
tent described  in  sucd  license;  and  there  is  no 
restriction  upon  the  power  of  tbe  proprietor  to 
aaaign  or  transfer,  in  equity,  an  exclusive  right 
■-  ---  the  copyrighted  book  in  a  particular 
or  for  particular  purposes  upon  such 
terms  and  conditions  as  may  be  ajrreed  upon. 
In  such  case  the  legal  title  remains  in  tbe  pro- 
prietor; and  a  benefldal  Intereel,  to  the  ex- 
tent which  is  agreed  upon,  vests  tn  the  other 
party,  who  has  acquired  an  equitable  right  in 
the  copyright,  and  who  will  t>e  properly  styled 
an  "assif^ee  of  an  equitable  intercsL'  Curt. 
Copyright,  22C. 

In  these  two  cases,  as  tbe  Messre.  Black  and 
the  moprietors  of  the  legal  title  are  all  made 
partke,  and  properly  u,  whether  tbe  Blacks 


430 

are  licensees  or  are  owaera  of  an  equftable 
blerest  In  the  copyrights  {Qoodyear  r.  Neut  Jer- 
«y  Cent.  R.  Co.  1  Fisli,  Pat.  Cas.  626;  Good- 
pear  V.  Alli/n,  8  FiBh.  Pat.  Cas.  874),  I  do  not 
coDceiTe  It  necessary  to  delermine  at  this  ttine 
bj  nbat  Dame  the  publUbera'  interest  In  the 
copvrigbt  may  be  the  more  properly  called. 

Tbe  question  la  reduced  lo  this:  Does  the 
fact  that  the  copyrighted  txKiks  were  inserted 
by  permission  ia  an  encycloptedia,  as  a  part 
thereof,  permit  an  nnautborlzed  use  of  them 

esaay  ^r  nliich  a  copyright  had  twcn  secured 
in  this  country  by  the  author,  a  citizen  of  the 
Unfled  States,  should  bo  permitted  to  be  in- 
wrted  Id  a  volume  of  poems  or  essays,  a  part  of 
vhlch  was  publiei  jurii,  it  could  not  reasoa- 
ably  be  claimed  that  the  author  had  thereby 
abandoned  his  copvrigbt,  and  that  bis  book 
could  be  reprinted,  dj  itself,  wltboat  his  coa- 
Gent,  to  this  country.  It  cannot  be  contended 
that  tbe  defendant  would  have  a  right  to  re- 
print Walker's  or  Johnston's  treatises  in  sepa- 
rate volumes  without  the  consent  of  the  re- 
spective proprielora.  Can,  tbcn,  tbe  poem  or 
essay  \k  printed,  without  tbe  consent  of  the 
author,  as  a  part  of  an  unauthorized  reprint  of 
the  entire  volume  T  The  defendant  takes  the 
■fllrmative  In  these  cases,  because  (I)  ttie  work 
as  a  whole  is  a  forei^  worb,  and  the  bulk  of 


United  Btatbb  Oircdit  Uoukt,  Southern  DtBTRrcr  or  Nbw  Tobx.       Jun, 

tile  complainants  have  only  a  color  of  copy- 
right interest,  and  therefore  should  not  receive 
the  sanction  of  tbe  courts.  The  statements  in 
the  preceding  paragraph,  with  the  exception 
that  tbe  effect  of  tbe  plaintiffs'  intere^  in  the 
Johnston  and  Walker  articlea  bad  an  elemeot 
of  nnfaimeBs  in  it,  are  tnie,  and  present  by 
themselves  no  adequate  argument  hi  favor  of 
the  defendant.  The  acts  of  Johnston  and 
Walker  were  in  accordance  with  the  Statutes  of 
the  United  States  The  acU  of  tbe  MeMn. 
Black  were  for  the  purpose  of  making  a  use  of 
the  Btatntes  which  might  assist  them  agaloit 
pecuniary  loss,  and  rive  Uiem  a  more  unob- 
structed field  for  their  large  commercial  ven- 
ture. Tbe  disputed  point  la  whether  thers 
was  an  element  of  fraud  or  Injustice  fn  tbe 
scheme  which  would  prevent  a  court  from  r»- 
garding  it  with  favor.  There  was  no  Impro- 
priety in  soliciting  competent  citizens  of  the 
United  States  to  write  upon  Its  history,  and  I 
can  perceive  no  unfairness  or  injustice  towards 
the  defendant  Company  In  theplaintiHs'use  of 
theCopyrliiht  Laws  for  their  pecuniary  advan- 
tage, and  as  a  weapon  with  which  to  repel  k 
competition  which  Is  more  enterprising  than 
considerate.  There  was  no  trap  set  for  the 
defendant,  whose  officers  must  have  known 
that  the  ninlh  edition  was  in  great  part  a  new 
work,  and  that  Its  contributora  would  not  be 
confined  toonecountry.  It  must  be  recollected 
that  the  question  now  to  be  considered  does 
not  relate  to  the  extent  of  the  decree,  bat 
whether  tbe  bills  show  a  right  to  any  deerea; 
and  It  will  be  a  subject  (or  future  considen- 
tlun  whether  tbe  prayer  of  the  bills  shonld  be 
granted  to  Its  full  extent. 

Several  objections  of  a  more  technical  char- 
acter are  made  lo  (be  bills.  They  are  demurred 
to  for  Insutficlency  of  tbe  aflldavits.  Bills,  in 
certain  cases  which  are  speciQed  in  the  chan- 
cery text-books,  are  required  to  be  verified  by 
the  oath  of  the  party;  and  tbe  New  Totk 
chancery  practice  required  that  bills  for  in- 
junction should  be  thua  verified.  In  the  fed- 
eral courts,  whenever  a  bill  tor  an  Injunction 
is  lo  be  used  as  evidence  either  upon  a  motion 
for  preliminary  injunction,  or  In  any  other 
way,  il  must  be  verified;  but  there  Is  no  ini. 
perative  rule  requiring  verification  of  a  bill,  at 
the  time  it  Is  signed,  which  prays  for  an  In- 
junction. WoodaoTih  V.  Edwardt,  8  Woodb. 
&  M.  1»;  Hughe*  v.  lfort/i«ra  Pae.  R.  Co.  W 
Fed.  Rep.  106. 

The  next  alleged  cause  of  demurrer  If  that 
the  bills  are  uncertain  and  contradictor;  be- 
cause it  does  not  appear  whether  the  alien 
plaintiffs  claim  as  co-owneta  of  the  copyright 
or  as  licensees.  The  bills  allege  the  terms  of 
the  agreement  of  assignment,  and  tlien  say  that 
if,  by  such  agreement,  an  Interest  in  the  copy- 
right was  not  signed  and  transferred  to  Uie 
Messrs,  Black,  the  agreement  was  an  ezclusire 
license.  This  Is  a  correct  form  of  equity 
pleading.  Tbe  facts  are  stated,  and  the  con- 
clusions therefrom  are  stated  in  an  alternative 

The  next  point  is  that  it  does  not  appear  that 
tbe  agreements  or  assignments  lietween  the 
authors  and  the  Messrs.  Black  were  In  writing. 
The  hills  declare,  In  substance,  that  the  oom- 
plalnants  are  the  only  persons. who  ha va«  legal 
—  eqult«hlB  title  to  the  copyrights,  and  alleg* 


articles  in  the  (wenty-third  volume  was  for  the 
manifest  purpose  of  preventing  citizens  of  the 
United  Stales  from  reprinting  that  volume, 
which  would  have  been,  but  for  those  articles, 
pvbtiei  juTit,  and  therefore  was  an  attempt 
which  will  not  receive  the  favor  of  a  court  of 

Upon  the  fbat  point  there  li  no  vital  differ- 
ence. In  regard  to  the  infringement  of  an 
■nlbor's  copyright,  whether  It  Is  printed  in  a 
separate  volume,  or  in  connection  with  author- 
lied  material.  If  the  author  has  a  valid  copy- 
right. It  ia  valid  against  any  unpermitted  re- 
print of  his  book;  and  the  fact  that  his  book  is 
bound  up  in  a  volume  witb  fifty  other  books, 
each  of  which  is  open  to  tbe  public,  la  Imma- 
terial. Tbe  argument  of  the  defendant  upon 
tbls  part  of  the  case  ia  mainly  directed  in  sup- 

Krt  of  tbe  second  point,  and  ia  this:  The 
icycioiwedla  Britannica.  as  a  whole,  was  the 
production  of  aliens,  who  could  oliiain  no 
copyright  in  tbls  country,  and  is  a  wnrk  of 
great  value  to  the  whole  people.  Except  for 
tiie  Introduction  of  a  few  articles,  whicti  were 
copyrighted  in  tbe  United  States,  it  could  have 
been  reprinted  here  in  cheap  form;  and  the 
defendant,  when  be  entered  upon  his  under- 
taking, had  good  reason  to  suppose  (bat  it 
could  be  thus  reprinted.  Tbe  employment  of 
citizens  of  the  United  Biaios  to  write  articles 
which  were  lo  be  used  in  some  of  its  volumes. 


prive  the  defendant,  and  other  like-minded 
persons,  of  a  privilege  which  they  would  have 
otherwise  enjoyed,  and  were  for  the  purpose 
of  giving  the  foreijrn  ownere  of  the  encyclo- 
ptedia  an  advantage  in  the  sales  of  tbe  work  in 
this  countrv.  The  attempt  contained  an  ele- 
ment of  unfairness,  because  the  book.  If  written 
by  foreigners,  could  be  reproduced  here;  and 
&L.RA. 
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be  DBture  And  extent  of  (be  equitable  title, 
and  tbnt  ft  was  orquired  b;  Bsai^meDt  from 
the  proprietors.  It  is  further  aTerred  tliat  tbe 
compUmanls  are  well  seised  of  iBtd  copjrigbi, 
and  are  the  owners  thereof.  It  Is  not  necea- 
iary,  when  all  tbe  legal  aod  equitable  owners 
are  joioed.  to  slate  tbe  formalities  or  tbe  mode 
of  conTeyance  by  wbicb  theeouitable  interests 
became  rested  in  the  co-complainamsi  end,  if 
the  owner  of  the  entire  legal  title  is  a  complain- 
ant,  it  la  immaterial  Whether  the  equitable 
Dwnen  became  vested   b;  an   Instrument   In 


regard  to  le^  and  equitable  ownerghip  of 
copyright,  that  it  U  not  neceasary  to  dlacnss 
this  point  farEher. 

The  KTenth  cause  Is  that  tbe  charge  of  In- 
fringement is  not  made  upon  knowledge.  It  is 
inampaaitlye1y,as  afact,  hut  tbe  affidavit  does 
not  assert  that  the  aTennent  is  within  the  knowl- 
edee  of  the  alllant.  Tbe  a^'erment  Is  sufflcient, 
and  the  necessity  of  an  affidavit  has  heretofore 
been  consideTed. 

The  nintb,  tenth  and  elcTenth  points  do  not 
teem  to  me  to  require  extended  remark. 

The  defendant  bas  also  demurred  In  No. 
1,700 upon  aground  peculiar  totbatcase,  vis., 
that  HcAlan,  beinc  a  foreign  admintatralor, 
and  never  having  taken  out  ancillary  letters  of 
administration  in  tbe  Stale  of  New  Vorfa,  can- 
DOt  loa  In  the  conrle  of  that  State.  Tbe  bill 
■vera  that  be  was  appointed  by  the  surrogate 
for  the  County  of  Mercer,  in  tbe  State  of  New 
Jersey,  and  counts  npon  that  appointment  as 
bis  only  authority.  It  the  bill  bad  limplj 
kveired  that  he  was  administrator,  the  objec- 
tion could  have  been  taken  only  by  a  plea  or 
answer;  but,  when  tbe  defective  title  is  fully 
■bowD  in  tbe  bill,  advantage  of  such  defect , 
can  be  taken  by  demurrer.  Story,  Eq.  PI. 
6  496;  1  Daniell,  Ch.  Ft.  B35;  Ghildnu  v. 
SWy,  21  U.  B.  8  Wheal.  642  [5  L.  ed.  105j; 
Buattet  v.  Amotd,  1  Woolw.  888. 

Tbe  law  upon  tbe  subject  ts  thus  declared  in 
tbe  syllabus  of  Hoonan  v.  BradUy,  76  U.  S.  Q 
WaU!  8&4L1BL.  ed.  757]: 

"An  administrator  appointed  in  one  State 
cannot,  by  virtue  of  such  appointment,  main- 
tain an  action  In  another  State,  in  the  absence 
of  a  statute  of  the  latter  Bute,  giving  effect  to 
that  appointment,  to  enforce  an  obligation  due 
bia  intestate.  If  he  desires  to  prosecute  a  suit 
In  another  Stite,  he  must  first  obtain  a  grant 
of  administration  therein  in  accordance  with 
lU  laws." 

This  ia  not  tbe  case  of  a  suit  tor  infringe- 
ment by  an  administrator  to  whom  a  reissue  or 
an  original  patent  bad  been  granted.  In  such 
Caee  the  grant  baa  been  made  to  him,  as  ad- 
ministrator, by  tbe  government,  and  his  title 
liM  been  passed  upon  bv  the  commissioner.  A 
bill  in  equity  by  an  aaminiatrator  for  an  In- 
fringement In  tbe  lifetime  of  the  inleatale 
owner  of  the  patent,  or  for  infringement  occur- 
ring after  bia  death,  ia  f or  an  injury  to  the 
estate  of  tbe  intestate;  and,  although  there  are 
decisions  to  the  contrary,  such  a  bill  seems  to 
me  to  fall  within  tbe  general  rule,  and  to  re- 
SL.a  A. 


quire  tbe  foreign  administrator  to  take  out 
letters  in  the  Stale  in  which  be  brings  suit  It 
is  true  that  the  Statute  vests  the  title  of  the  in- 
testate In  his  administrator;  but  tbe  point  of 
tbe  objection  is  that  a  foreign  administrator 
is  not  recognized  as  administrator,  when  be 
sues  in  that  capacity,  unless  appointed  by  (be 
courts  of  the  Slate  within  which  suit  ia  brought. 
But,  as  said  by  Mr.  Jattiee  Miller  in  SjBottei  v. 
Arriold,  tupra:  "The  impediment  to  tbe  exer- 
cise of  tbe  full  powerT>[  an  administrator  in  a 
jurisdiction  foreign  to  that  sranting  his  letters 
IS  essentially  technical  and  formal,  and  should 
not  be  strained  beyond  its  necessary  applica- 
tion." 

The  courts  early  found  relief,  in  eases  of 
equity,  from  loo  strict  adherence  to  technicality 
upon  the  ground  that  "in  equity  a  plaintifi 
mayflleabill  as  administrator  before  he  baa 
taken  out  letters  of  administration,  and  it  will 
be  sufficient  to  have  them  at  tbe  hearing, 
which  is  not  tbe  case  at  law."  1  Daniell,  Ch. 
Pr.  827. 

Therefore,  In  Hvmphrey$  v.  Bvmphreyi.  8  P. 
Wms.  84S,  where  the  next  of  kia  bad  brought 
a  bill  without  administering;,  and  the  defend- 
ant demurred,  the  Lord  Chancellor  allowed 
the  demurrer,  and  then  perniittcil  (be  cnm- 
plAlnanls  to  take  out  letters  of  ai1riiini:trnii<iD, 
which,  wben  granted,  he  said,  relnlril  tu  tbe 
time  of  the  death  of  the  fntestale,  and  to  allege 
tbe  same  by  way  of  amendment  or  by  supple- 
mental bill 

The  case  of  Swattd  v.  Arnold,  lupra,  was  on 
(his  wise:  An  admitiietralor  ]ippoiiilL'd  In 
Kansas  brought  a  bill  in  equity,  in  a  court  of 
Nebraska,  for  a  foreclosure  of  a  morldnge  be- 
longing to  the  es(a(e  of  the  inlesliitc.  The 
court  sustained  a  demurrer  upon  tbe  ground 
that  the  foreign  administrator  had  Uken  no 
ancillary  letters.  Tbe  case  having  come  in(o 
the  United  States  circuit  court,  and  tbe  com- 
plainant having  taken  out  letters  in  Nebraska, 
Jtr.  Juitiee  Miller  permitted  an  amendment 
npon  the  authority  of  Humphreyi  v.  i/Mia- 
ph'^i.  Tbe  substance  of  bis  decision  Is  that 
"an  atlministralor  appointed  in  one  Stale,  like 
an  executor  who  has  not  proved  the  will,  may 
sue  in  the  courts  of  another  before  be  bas  let- 
ters therefrom,  and,  having  obtained  lelter^ 
may  avet  the  fact  by  amendment,"  before 
answer  filed,  and  after  demurrer. .  "He  bas  an 
interest  in  the  subject  matter,  although  be  has 
no  standing  in  court,  and  tor  that  reason  may 
support  bia  suit.  In  order  to  defend  his  right, 
by  authority  aflerwarda  acquired."  To  the 
same  effect  are  Bradford  v.  mder,  %  McCord, 
Eq.  168;  Badmdl  v.  Blaekmll,  83  Ala.  57, 
and  Oiddingi  v.  Orrat,  4  Hughes,  446. 

Upon  this  point  tbe  demurrer  in  No.  4,7S0  ia 
sustained,  with  leave  to  the  complainants  to 
amend,  if  ancillary  letters  of  administration 
shall  be  taken  out  in  the  Slate  of  Mew  York, 
within  thirty  days  after  the  date  of  tbe  order 
upon  tbe  demurrer. 

In  No.  4,718  additional  and  different  reasons 
of  demurrer  are  relied  upon.  Tbe  principal 
new  causes  are  that  tbe  alleged  assignment  of 
the  Inchoate  right  la  not  averred  by  the  bill  to 
have  been  in  writing,  and  that  it  is  clear  upon 
thefaceof  (bebill  that  the  reprinted  map*  were 
never  legally  copyrighted  by  the  complainants. 
The  position  of  the  defendant  is  that  an  atlas  if 
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a  bundle  of  m&pai  that  there  i*  do  such  tblug 
u  k  m&DUBcript  of  a  map,  and  tbeiefore  the 
manuacript  cannot  be  transferred  to  tbe  as- 
signee; and,  furthermore,  that  every  aaslgo- 
ment  of  as  lucboate  right  before  copyright  is 
obtained  must  be  in  writing.     Tbe  alJeged  in- 


it  Is  said  thalc*ch  map  should  have  beeu  copy- 
righted. A  Btaliatical  atlaa  is  a  book  ot  maps, 
tablet  and  printed  text,  and  is  not  slmpl< 


iflity  of  copy- 
nap  in  tbe  book.    The 
unauthorized  repriuting  of  elfbi  maps  from 


righting  separately  each  m 


this  volume,  It  being  alleged  that  all  of  tbem 
were  originated  and  prepared  by  the  authors, 
la  an  Infringe  oieat  of  the  Kame  character  as  the 


be  transferred  by  parol.    LawrtTtefv, 

Cliff.  1:  GaUaglian  t,  Myen.  128  TT.  8.  668  [83 

L.  ed.  CSgj. 

Tbe  otter  additional  points  referred  to  tha 
avermenla  of  tbe  bill  in  regard  to  tbe  plaintiffs' 
liceoees,  and  to  the  propriety  of  attaching  to 
the  bill  the  maps  as  exhibits.  The  pleader  at- 
tached to  the  bill  copies  of  tbe  iofringed  and 
of  the  infriagiuB  maps,  as  part  thereof.  Hii 
course  In  regard  to  tliese  two  parLiculara  wai 
proper. 

The  demwrrtn  in  Not,  i,7!8  and  ^,713  art 
oremiled.  The  demvTrer  in  No.  4, 750  u  «ua- 
taineH,  aith  leave  to  amend  at  hereinb^ort 


NEW  YORK  COURT  OP  APPBAIA 


Lydla  J.  ROBERTS,  Appt., 


(.— N.  T..— ) 
1.  Wlieil  property  In  tbe  cnatody  of  a 
•aila  deposit  compauy  for  safe  keeping  and 
storage  Is  demanded  by  tbirdperaons  under  oolor 
of  proceeH.  it  becomes  the  dulr  of  tbe  oompany 
to  ascertBla  wbcthcr  or  DOt  tbe  nroceas  requiroa 
surrender  of  the  property,  and  tf  It  does 


then  tbe  c 


irender  it 


and  ofCeraui^b  i-eslatanoe  Co  the  taking,  and,  U 
uQsuccc^ulln  thifl,  adopt  iuoh  measurGs  Cor  re- 
clalmiDg  It,  as  a  prudeat  aod  Intelligent  man 
would  offer  and  adopt  If  tbe  demand  was  made 
and  (he  property  taken  tiy  a  third  person  uoder 
a  claim  of  right  without  lei^al  proecsa. 

S.  It  ia  no  defence  to  B,n  action  by  tbe 
owner  of  property  ai^ainst  »  aafe  da- 
poalt  company  to  reoover  tor  the  loss  of  the 
property  which  was  lelt  with  It  (or  safe  keeping 
and  which  It  negltiTontly  permitted  to  be  taken 
by  a  tblrd  person,  that  after  tc  went  Into  the  poe- 
seesloD  or  such  person  It  was  seized  under  legal 
prooesa  agalnat  the  owner;  but  If  It  can  be  shown 
ibat  tbe  owner  had  the  beneBt  of  It  by  applloa- 
Ilon  tbrough  rcfl-ulai  legal  proceedings  upon  a 
Judgmeat  against  bim,  Huob  fact  will  go  In  mlU. 
gatlon  of  damagea. 

8.  Wbere  In  an  action  by  a  proper^ 
ownor  agalnrt  bla  baltoo  for  DegUgently 
permitting  the  property  to  be  taken  by  a  alxan- 
gerthe  defense  tathat  tl»  property  waa  levied 
on  In  tbe  stranger's  handi  under  legal  process 
against  the  owner,  plaintiff  has  a  right  to  speciOo 
findings  ai  to  the  Taiidlty  of  the  kvics  and  as  to 
how  far  the  property  was  legally  applied  In  nt- 
laf  action  of  valid  Judgments  against  him, 

(Oot«t>er,  IML) 
A  FFEAL  Dy  i^dnllfF  from  a  Judgment  of 
J\.  the  General  Term  of  the  Supreme  Court, 
First  Depariment,  affirming  a  judgmentof  tbe 
New  York  Circuit  dUmis9icg  the  complaint  in 
an  actloD  brought  to  recover  damages  for  de- 
fendant's allegied  negligence  In  permitliog  cer- 
tain Tniuables  deposited  with  it  for  safekeep- 
ing' to  be  taken  by  a  atranger,  Reoeried. 
9Ii.R.  A. 


Tbe  defendant  was  a  bailee  for  hire  and  waa 
l>ound  lo  exercise  ai  least  "tbe  care  irbich  ev- 
ery person  of  common  prudence,  and  capable 
of  governing  a  family,  takes  of  bis  own  con- 

Kdw.  Bailm.  44. 

The  officer  could  not  determine  from  tb« 
warrant  whether  or  not  he  had  tbe  stolen 

See  Barb.  Cr.  L.  pp.  499-601. 

Tbe  officer  must  seize  the  goods  described, 
and  nothing  else,  and  at  the  pTsce  described. 

Crocker,  Sheriffs,  6  180;  Barb.  Cr.  L.  ppi 
499-501. 

Not  iKicg  the  property  a^ecifled  in  tbe  war- 
rani,  the  taking  was  not  luslified  by  it,  and 
was  of  course  a  trespass.  The  officers  of  de- 
fendant did  not  stop  to  see  what  was  in  the 
safe, — whether  the  coolenls  corresponded  with 
the  warrant, — but  let  the  men  take  what  ihey 
clioec.  This  was  not  "a  diligent  and  faithful 
performance  of  duly." 

SeeJoJiMY.  *(*r^an,  90N.  Y.4;Edw.B^hn. 
pp.  270-378,  284, 285,  BOl,  871. 874, 375. 

Defendnnt  should  have  brought  teploTin  to 
recover  the  properly. 

Edw.  Bailm.  278,  805,  SDfi;  S  BL  Com.  458; 
Duncan  »,  Spear,  \\  Wend.  64. 

Mr.  Charles  E.  HiUer,  with  Mr.  Jo- 
■oph  C.  (fackaon,  for  respondeat: 

tinder  the  search  warrant  Captain  Petty  bad 
tbe  right  to  enter  tbe  vault  and  break  open  th« 
safe  of  the  plaintiff  described  in  the  war- 
rant. 

Crocker,  Sheriffs,  §  80;  B^  ▼.  Clapp,  10 
Johns.  268. 

Defendant's  lialiillty  Is  limited  to  the  oodbo- 
quencea  which  naturally  flow  from  tbe  wrong, 
and  not  from  aubaequent  acta,  and  It  Is  not  re- 
sponsible for  mischief  which  no  reasoaabiB 
person  would  have  anticipated. 

1  Addison,  Torts,  pp.28,  29:i,otMryT.  Weil- 
em  Union  TeUg.  Co.  60  N.  Y.  198. 

The  levy  and  sale  by  tbe  sheriff  waa  discon- 
nected with  the  taking  by  Captain  Petty.  The 
loas,  tf  any,  aroaa  through  such  levy  and  aale. 
This  waa  not  defendaot'a  lauU,    TtM  aelzura 


Roberts  v.  Stdtvesuit  Safe  Defo^  Co. 


TbU  lumisheB  k  detenM  tot  evetything  but 
nomlo&l  damages. 

Ealey  t.  £K«f.  ID  Met.  SIT;  QreenjUtA  Bank 
▼.  Ltatitt,  17  Pick,  l!  1  Bdle,  Abr.  B;  Moon  v. 
Bapluid,  i  Bcott,  M9,SBloe  N.  C.  810;  Squirt 
T.  HotUnbeek,  i  Pick.  SSI;  Pierce  t.  Beniamin. 
14  Pick.  8«;  Montsomers  t.  ffiawft.  48  VI.  618^ 
Whitaker  t.  Jfoorw.  S8  Bub.  SSB;  Z^ay  v.  BaeA, 
87N.T.M. 

Bhould  It  be  beld  b^  Ibe  court  tbat  tbe  levj 
ander  the  BtlachmeDtB  ii  not  a  complete  de- 
fease, it  appears  thst  a  jodgiDent  was  obtained, 
ezecuiloD  issued  and  tne  property,  exceptieg 
the  monej,  was  lold  under  sucli  eiecutiou  and 
tbe  proceeds  applied  to  tbe  use  of  tbia  plaintiff 
by  satisryinK  uer  debt  Bucb  applicstioD  is  a 
complete  defense. 

Staraford  Steamboat  Co.  v.  Gibboni,  9  Wend. 
887,  831 ;  Bali  v.  Linej/.  48  N.  T.  6;  Higgini  t. 
Whitney,  24  Wend.  879;  Sherry  v.  Schuyler,  3 
Hi]l,804;  OurtUf.  Word,  20  Conn.  ifA;  Stila 
V.  DatiM.  SO  U.  B.  1  Black,  101,  IT  L.  ed.  38. 

O'Brien,  J.,  delivered  the  opinloD  of  tbe 
court: 

The  ICKsl  relation  wbicb  tbe  defendant  held 
to  the  ptaintiir,  and  out  of  which  thi»i  coolro- 
versy  has  arisen,  was  that  of  a  bailee  or  depos- 
itory for  hire.  Tbe  fundameutal  quesdon  in 
the  case  Is  whether  the  defendant,  upon  the 
vndispule<l  evidence  In  tiie  record,  diacharged 
those  duties  and  obligations  to  the  plaintiff 
which  the  law  Imposedupon  it  In  regard  to  tbe 
care  and  custody  of  ber  properly.  The  de- 
fendant is  s  corporation,  organized  under  snd 
poesessing  all  the  powers  conferred  hy  chapter 
111  o(  tbe  Laws  of  1807.  It  was  authorized  to 
receive  on  deposit  as  bailee  for  safe  keeping  and 
storage,  Jewelry,  plate,  money,  securities  and 
other  valuable  things,  upon  such  lerma  and  for 
such  compensation  as  might  be  agreed  upon  by 
the  said  corporation  and  the  owners  of  the 

Sroperty  or  the  bailors.  On  the  Sflth  day  of 
uly,  1873,  tbe  defendnnt  delivered  to  the 
plaintiff  an  instrument,  in  the  form  of  s  receipt, 
whereby  the  defendant  actnowledged  that  it 
bad  received  from  the  plaintiff,  residing  at  206 
West  Twenty-flrat  Btreet,  in  the  City  of  New 
York,  the  sum  of  |20  for  (he  rental  of  safe  No. 
fl,012  in  the  vaults  of  tbe  Sluyvesant  Safe  De- 
posit Company  for  tbe  term  of  one  year  from 
that  date,  "end  sublect  to  tbe  ruIeB  of  the 
Company  printed  on  the  back  of  this  receipt." 
One  of  these  rules  provides  that  "the  responsi- 
bility of  this  Company  with  regard  to  property 
deposited  In  the  rented  safes  is  limlled  to  tbe 
diligent  and  faithful  performance  of  tbeirdutv 
by  the  officers  and  employ^  or  the  Company. 


«pening  any  safe  therein  except  the 

his  substitute,  named  In  the  booksof  the  Com- 

Einy,  and  ihat  two  persons  would  not  be  al- 
wed  toenter  tbe  vaultattbesame  time  unless 
persooally  known  to  one  of  the  defendant's 
officers.  The  plaintiff  was  furnished  with  a 
key  to  tbe  safe  thus  rented,  as  provided  for  by 
the  rules,  and  sbe  placed  a  tin  box  in  it  for  the 
purpose  of  holdingsucb  property  as  she  desired 
to  plocetberdQ.  Oo  the  IGlh  of  October,  1878, 
•  L.R.A. 


tbe  plaintiff  bad  In  this  box,  which  was  locked 
up  m  tbe  safe  rented  from  defendant,  a  large 
sum  of  money,  some  fourteen  United  Btalea 
bonds,  and  also  numerous  other  bonds  issued 
by  various  railroad  and  telegraph  companiesi 
the  whole  amounting  to  over  $4(1,000  iu  value. 
Go  that  day  tbe  recorder  of  the  City  of  Now 
York  issued  a  search  warrant  under  his  hand/' 
andseal,  reciting  that  complaint  had  been  made 
to  htm  on  oath  by  one  PinkerCon,  that  abotit 
December  10, 1673,  one  hundred  United  States 
bonds,  of  the  par  value  of  (75,000,  and  four 
LouUville  Water  bonds,  of  $1,000  each,  had 
been  feloniously  stolen  uid  carried  away  from 
the  Third  National  Bank  of  Baltimore  by 
certain  persons  named  in  tbe  warrant,  as  was 
Buspectrai,  and  that  said  property  was  then 
concealed  in  three  certain  boxes  or  safes  in  de- 
fendant's vaults,  one  of  which  was  the  bos  or 
safe  rented  by  the  plalndfl.  Tbe  warrant, 
which  was  directed  to  the  sheriff  of  the  City 
and  County  of  New  York  or  to  any  pollcemoa 
of  the  municipal  police  of  said  city,  then  com- 
manded the  officers  to  whom  it  was  addressed 
to  diligently  search  in  the  day-time  the  said 
boxes  or  SKfes  in  tbe  said  premises  where  the 
•aid  property  was  suspected  to  be  concealed, 
and  when  found  to  bring  the  same  before  him 
to  be  dealt  with  according  to  law.  Armed  with 
this  warrant,  a  police  captain,  accompanied  bf 
another  police  officer  and  by  Pinkenoo,  and  « 
person  prepared  to  break  Into  tbe  safe,  appeared 
at  the  defendant's  place  of  business  and  de-' 
manded  access  to  tbe  safe  used  ln>  the  plaintiff. 
It  is  found  that  tbe  defendant  s  offlceie  pro- 
tested against  the  proposed  action  of  these  par* 
ties,  buttbey  made noolberresistance and tbej 
furnished  the  officers  with  the  meansof  Identi- 
fying the  safe  In  which  the  plaintiff's  property 
was,  and  pointed  out  the  safe  to  him,  and  the 
officer  then  broke  It  open  and  removed  tbe  tin 
box  from  the  safe.  After  tbe  formal  protest  on 
the  part  of  the  defendant's  officers  no  attempt 
was  made  by  them  to  interfere  with  tbe  officers, 
who  expressed  a  determination  to  enter  thesafe 
by  force.  A  list  of  tbecontentsof  the  box  waa 
made  by  one  of  defendant's  officers  and  the  po- 
lice. There  was  found  In  it  over  $9,000  Id 
money,  besides  the  railroad  and  telegraph  com- 
pany bonds,  but  nothing  corresponding  to  the 
property  described  in  tbe  seardi  warrant,  ex- 
cept fourteen  United  States  bonds,  and  as  to 
these  the  warrant  contained  notblne  that  would 
enable  anyone  to  identify  Ihem  by  number, 
date,  issue  or  otherwise,  as  tbe  stolen  property 
or  any  part  of  it  which  was  described  In  tlw 
warrant  Tbe  officer  carried  all  the  contents 
of  the  box  away,  and  iaatead  of  bringing  it  to 
the  recorder  who  hod  issued  the  warrant,  andr 
before  whom  it  was  returnable,  and  who  had 
power  to  Inquire  in  regard  to  the-onnersbip  of 
tbe  property,  the  officer  delivered  tbe  box  and 
its  contects  to  the  district  attorney.  It  does  not 
appear  that  any  investigation  wasevermade  to 
sscertatn  whether  am'  of  the  property  thua 
carried  away  waa,  in  tact,  atoten.  Theie  is  no 
proof  or  finding  in  the  case  that  it  was;  and  the 
defense  of  this  ac^on  proceeded  upon  the  the- 
ory that  it,  in  fact,  belonged  to  the  plaintiff. 
The  defendant's  omcers  were  not  taken  by  ear- 
prise  when  the  police  captain  and  bis  associatea 
appeared,  and,  upon  tbe  authority  of  a  search 
warrant,  demanded  admission  to  the  vaults. 
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It  Appean  tfaat  a  da;  or  tiro  before  one  of  the 
atuBianti  of  the  district  atlomey  called  at  the 
defendaot'B  place  of  buBiaMS  aod  iDquired  of 
the  bookkeeper  If  the  plaiatilTs  huBMod  and 
another  man  bad  safee  in  the  vaulta.  Tbe 
bookkeeper  refused  to  acswer  the  queilion,  and 
upon  Buch  refosal  be  wbb  Informed  hj  the  a«- 
(islant,  In  substance,  that  be  would  sbon  him 
that  he  "  must  tell."  The  next  daj  tbe  book- 
keeper yiBt  served  with  a  aubptrna  bf  the  dia- 
trict  attorney  to  tcBtifj  before  tbi'  ?rand  jury, 
and  to  have  with  him  all  the  book-^  nnd  papers 
of  the  defeodaut  contuiDing  the  nHines  of  de- 
poaltora  In  tbe  safes  or  vaullfl  of  the  Cumpany. 
The  bookkeeper  tbea  consolled  with  the  pres- 
ident, and  Iher  concluded  that  it  would  not  do 
to  bring  the  books  into  court,  bat  that  tbe; 
would  take  a  memorandum  from  tbem  of  the 
names  of  the  parties,  and  in  ibis  way  the  dis- 
trict attorney  became  informed  that  Uie  plain- 
US  also  bad  a  safe  In  tbe  vaults  of  the  de- 
fendant. 

The  defendant's  offlcen  were  not  bound  to 
nslst  the  execution  of  tbe  warrant  by  tbe  em- 
ployment of  force,  but  tbe  warrant  offered  no 
excuse  or  JuatiflcaUon  for  the  removal  of  prop- 
erty from  the  defendant's  custody  that  was 
not  described  therein,  and  hence  m  this  case 
(be  police  had  no  riebt  to  remove  any  of  tbe 
plaintiff's  property  found  in  the  aafe,  except 
possibly  tbe  United  BtaCes  bonds.  As  to  all 
the  other  property,  the  defendant  could  have 
used  such  means  to  prevent  its  removal  as 
would  be  proper  and  Justifiable  in  case  the 
same  parties  attempted  to  remove  it  without 
having  any  warrant  or  legal  authority  what- 
ever. In  carrying  away  property  not  called 
for  by  or  deacrlbed  in  the  warrant  the  police 
and  other  persons  asBisting  tbem  were  tres- 
passers, and  we  tbink  thai  the  defendant's  offi- 
cers neglected  to  make  such  oppositioa  to  tbe 
trespass  as  the^  could  and  should  have  made 
tinder  all  tbe  circumstances.  Tbe  police  could 
not  have  properly  proceeded  to  execute  tbe 
warrant  wflbout  flrst  exhibiting  it,  or  at  least 
ttalinE  Its  conlenls;  and  It  must  be  assumed 
that  tDey  would  have  done  so  if  requested. 
There  Is  no  proof  and  no  finding  thai,  after 
the  aafe  was  broken  open  and  tbe  tin  box 
found  to  contain  property  not  mentioned  in 
the  warrant,  the  defendants  officers  called  tbe 
attenllon  of  tbe  police  to  this  fact  or  forbade 
its  removal.  Indeed  none  of  the  defendant's 
officers  asked  to  see  the  warrant,  or  Informed 
themselves  In  regard  to  Its  contents,  or  took 
any  means  to  aacertaln  wbe^er  the  contents 
of  tbe  box  or  any  part  of  it  was  called  for  by 
the  process  under  which  the  police  assumed  to 
take  possession  of  tbe  property  and  remove  the 
same  from  the  defendant's  custody.  They 
made  no  attempt  to  notify  the  plaintiff  of 
what  bad  transpired,  although  they  bad  her 
name  and  address,  and  she  resided  not  more 
than  three  fourths  of  a  mile  distant.  They 
made  no  attempt  to  procure  a  return  of  the 
property,  which  seems  to  have  been  deUvered 
to  the  district  attorney,  instead  of  bringing  it 
before  the  recorder,  according  to  the  command 
of  the  warrant  to  be  "dealt  with  according  to 
law."  We  think  that  the  defendant's  officers 
neglected  to  exercise  in  the  core  and  keeping  of 
the  property  which  the  plaintiff  bad  confided 
to  their  charge  that  degree  of  diligence  and 
tL.B.A. 


Bdellty  totwhich  they  were  bound  by  the  term* 
of  tbe  contract  under  which  the  property  waa 
deposited  in  the  defendant's  vaults,  as  well  as 
by  the  legal  relations  which  they  then  assumed 
to  the  plaintiff.  Ouderktrt  v.  Central  Nat, 
Bank,  119  N.  T.  868;  Janet  v.  Morgan.  90  K 
T.  4. 

It  Is,  no  doubt,  true  that  a  bailee  for  reward, 
such  as  tbe  defendant  waa,  may  excuse  himaelf 
for  a  failure  to  deliver  tbe  property  to  the 
bailor  when  called  for  by  ahonuig  that  the 
property  waa  taken  out  of  hla  custody  under 
the  authority  of  valid  legal  process,  and  that 
within  a  reasonable  time  he  gave  notice  of 
that  fact  to  tbe  owner.  Blivtn,  v.  Suiton  Siter 
R.  Co.  86  N.  T.  408;  Wettem  Tramp.  Co.  v. 
Barber,  66  N.  T.  644;  Fan  Winldt  v.  Dnitarf 
State*  M.  a.  Oa.  87  Barb.  122;  LMngilm  v. 
MiOer.  48  Hun,  £32;  BUUf  v.  Davit,  66  U.  B.  I 
Black.  101  ri7  L.  od.  88]. 

But  In  this  case  tbe  persons  who  took  the 
property  had  no  procees  that  authorized  them 
to  do  BO,  and  hence  the  defendant  bad  the 
right  to  make  such  resistance  to  It  as  it 
would  have  had  if  tbe  same  partlea  attempted 
to  take  It  without  any  process  whatever;  and 
If  overcome  by'  surprise  and  force  tbey  could 
pursue  and  reclaim  it  by  legal  proceeainga  or 
otherwise  in  the  aame  manner  as  If  the  s^urch 
warrant  bad  not  been  procured.  When  prop- 
erty, in  the  custody  of  ■  bailee  for  hire,  is  de- 
manded by  third  persona,  under  color  of  proo- 
ess.  It  become*  Us  duQr  to  ascertain  whether 
theproceaafs  such  asrequlreahim  tosurrendet 
the  property,  and  if  It  is  not,  then  It  Is  his 
right  and  duty  to  refuse,  and  to  offer  such  re- 
sistance to  the  taking  and  adoptsuch  measures 
for  reclaiming  It,  It  taken,  as  a  prudent  and  In- 
telligent man  would  it  it  bad  been  demanded  and 
taken  under  a  claim  of  right  to  the  proper^ 
by  another  without  legal  procees.  The  defend- 
ant did  not  discharge  the  duty  that  It  owed  to 
the  bailor  and  owner  of  the  property  by  merely 
making  a  formal  protest  against  entering 
the  vaults  where  tbe  proper^  was.  A  person 
who  wouldallow  his  own  property  to  be  taken 
from  him  under  like  circumstances,  and  witli- 
out  doing  more  to  prevent  such  a  reault  m'  to 
repossess  himself  of  it,  when  taken,  could 
scarcely,  be  called  a  prudent  man.  It  follows 
that  the  defendant  has  not  shown  that  the 
property  was  taken  from  its  possession  by  legal 
process  so  as  to  excuse  Its  loss. 

Tbe  answer  presenta  another  very  imporiant 
question  arising  out  of  transactions  In  regard 
to  this  property  after  It  was  taken  from  tbe 
possession  of  the  defendant.  It  seems  that 
while  the  property  was  in  the  custody  of  the 
district  attorney  it  was  levied  upon  by  parties 
who  were  or  claimed  to  be  creditors  of  tbe 
plaintiff.  The  aostver,  as  amended  before  and 
at  tbe  trial,  avers  tbe  commencement  of  four 
different  actions  against  the  plaintiff  in  which 
attachments  were  issued  and  levied,  judgments 
recovered  on  some  of  tbem  and  levies  made 
upon  the  properly  In  question  and  sales  there- 
under and  an  application  of  tbe  proceeds  upon 
tbe  judgments  or  £ome  of  tbem.  The  case  waa 
tried  by  the  court  without  a  Jury,  and  while 
the  fladlogs  state  the  commencement  of  the 
actions,  the  issuance  of  atCachmonta  and  levy 
thereunder,  tbe  entry  of  Judgment  and  levy  of 
execution,  there  la  no  dlailnct  finding  that  the 
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proceed!  were  applied  upon  vay  judgment 
against  the  plaintiff. 

While  ■  bailee,  who  penniU  the  propertj  of 
tbeballoito  betakeDbjaitranger,  mavexcuBe 
himself  by  showing  that  be  jieldea  to  the 
power  at  legal  proceaa.  It  does  not  follow  tbaC 
a  seizure  ander  such  process,  after  the  bailee 
haa  negligently  allowed  the  properly  to  pass 
fnu>  the  hands  of  treepaasers  or  persann  nbo 
have  no  light  (o  it,  will  be  any  protection  to 
Lim  fn  an  action  by  the  owner.  When  the 
defendant  permitted  tbs  property  to  be  taken 
from  lis  custody,  without  UBing  proper  dili- 
gence and  care  to  retain  or  reckim  it,  the 
plaintifTi  cause  of  action  accrued  and  could 
not  be  defeated  by  (he  action  of  parties  seek- 
ing to  establish  claims  against  tbe  owner. 
The  rule  in  such  casea  seems  to  be  Ihat  wben 
ft  beilee  issued  by  the  owner  for  the  conversion 
or  negligeot  Ices  of  (be  property  balled,  It  is 
not  a  defense  or  bar  lo  tbe  action  to  show  that 
after  it  went  into  the  posseaaioD  of  others  It 
was  levied  npon  under  process  against  the 
owner.  If  it  can  be  shown  that  tbe  bailor  be- 
came repossessed  of  tbe  propertv,  or  that  It 
came  to  bis  use,  or  that  he  had  tne  beneflt  of 
It  by  application  through  regular  Wal  pro- 
.ceedlnga  upon  a  ] advent  against  bim.  such 
facts  will  go  in  mitisalion  of  damages.  2 
Greenl.  Er.  §  878;  BM  v.  r.inev,  48  N.  T.  6; 
Wa/ile  V.  BuUm;  81  N.  T.  245, 249;  Banmer  v. 
Wiltev.  17  Wend.  Bl;  Oli*  v.  Jone*.  21  Wend. 
8M;  Biggiru  v.  Whitney,  24  Wend.  879;  Sfierry 
T.  Selmyter,  2  Hill,  204;  Lj/on-v.  Tata,  SaBarb. 
287;  ^rragtu  v.  MeKinns,  68  Barb.  80;  Ptdk  v. 
Lemon,  1  Lana.  SS5;  Pieret  v,  Benjamin,  11 

Pick.  sas. 

We  do  not  think  that  tbe  mete  levy  of  an 
execution  or  attachment  apon  the  property  by 
a  creditor  of  tbe  owner  while  it  is  In  tbe  pos- 
session of  tbe  tort-feasor  Is  available  as  a  de- 
fense or  In  mitigation.  It  must  be  shown  that 
the  owner  has  the  benefit  of  it,  tn  such  a  way 
■a  to  operate  in  law  as  a  restoration  of  the 

Koperty.  Kone  of  tbe  autbotit[es  (hat  have 
en  brought  to  our  attention  malntala  the 
propoeillon  that  to  show  a  levy  alone  is  suffl- 
clent,  and  such  a  rule  could  not  be  supported 
la  reason  or  Justice.  The  principles  ibat  apply 
In  such  cases  were  stated  by  £arl,  J.,  In  Ball 
T,  Lines,  *vpra,  as  foUows:  "After  it  con- 
version of  property,  the  title  still  remalos  in 
tbe  owner,  and  the  property  can  be  taken  from 
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owner  and  sold,  and  the  proceeds  applied  upon 
hl>  debt,  and  the  on-ner  will  thus  have  the 
beneflt  of  the  propeny;  and  In  such  case  the 
wrong-doer  can  set  up  tiie  seizure  and  sale,  not 
•a  an  entire  defense,  out  In  mitigation  of  dam- 
ages, for  tbe  reason  that  It  would  be  unjuat  for 
the  owner  to  recover  tbe  value  of  the  proper^ 
after  be  had  thus  bad  tbe  beneflt  of  it.  It  Is 
not  tbe  fact  of  tbe  seizure  that  gives  tbe  de- 
fense, but  that  It  has  been  seizea  under  sucb 
circumstances  that  the  ownerbas  had,  or  could 
have,  the  beneflt  of  it."  Three  of  the  judg- 
ments set  up  Id  tbe  answer  were  shown  at  the 
trial  to  have  been  reversed  and  discoulinued, 
and  of  course,  upon  such  tcnuiDatlon  of  the 
■uils,  the  attachments  and  eiecutioos  fell  with 
them.  If  any  of  the  property  in  question  was 
"'  '  .     .    .  .^  iijj  plaintiff 

D  make  reatiiu- 


tlon,  and  It  is  difficult  to  see  bow  the  defend- 
ant could  derive  any  greater  measure  of  pro- 
tection from  these  suits  and  tbe  process  and 
Judgments  therein  than  the  parties  tbemoelve* 
could,  bad  the  plainUff  brought  an  acltoa 
against  them  to  recover  the  property  or  its 
value.  In  such  a  suit  tbe,  parties  who  had 
taken  or  appropriated  the  property  could  not 
justify  or  defend  under  process  or  judgments 
that  bad  been  reversed  or  set  oalde,  and  the  same 
rule  would  apply  to  the  defendant.  There 
was,  however,  one  of  tbe  judgmenia  In  force 
at  the  time  of  the  trial.  That  was  recovered 
for  less  than  $10,000,  and  the  court  found  that 
the  property  in  question,  when  taken,  was 
worth  about  (48,000,  but,  as  before  remarked, 
it  Is  not  found  that  any  of  the  proceeds  of  this 
property  were  applied  to  tbe  satisfaction  of 
this  judgment,  though  there  is  evidence  that 
would  warrant  that  concluaion. 

The  counsel  for  tbe  plaintiff  requested  tbe 
oourt  to  make  numerous  fludlncs  of  fact  and 
law  in  regard  to  the  manner  in  which  tbe 
attachments  and  executions  were  served  and 
the  levy  made,  tbe  dissolution  of  the  attach- 
ments, the  reversal  of  tbe  Judgments  and  dis- 
continuance of  tbe  actions,  which  the  oourl 
refuB'^  on  tbe  ground  that  they  were  Imma- 
terial. Bome  of  them  doubtless  were,  but 
many  of  tbem  were  not,  and  consequently 
should  have  been  found,  a*  there  was  no  dig- 
pule  in  tbe  evidence  In  regard  to  tbem.  As  to 
tbe  judgment  which  was  In  force  at  tbe  lime 
of  the  trial,  It  was  claimed  by  the  plaintiCT* 
counsel  to  have  been  entered  upon  an  offer  by 
an  attorney  for  the  plaintiff  without  autbority 
for  that  purpose,  and  in  fraud  of  her  rights; 
that  the  ezecuiion  thereon  was  issued  after  the 
attachment  was  dissolved,  and  that  it  directed 
the  sale  of  the  attached  property  in  the  same 
manner  as  if  the  attachment  was  in  force;  that 
tbe  execution  was  issued  to  a  person  who  bad 
no  authority  to  serve  It  or  to  sell  the  properly, 
and  that  tbe  sale  thereunder  was  itself  fraudu- 
lent and  unfair.  There  was  evidence  to  support 
someottheeeclalms.  and  the  court  was  requeat- 


tinct  findings  a  ... 

any  of  the  judgments,  the  existence  of  tbs 
judgments  themselves  and  of  the  attachment* 
and  executions,  tbe  manner  in  which  any  levy 
relied  upon  br  the  d^endant  was  made,  and 
whether  any  lien  was  acquired  under  them, 
and  whether  tbe  person  who  made  the  sale  hod 
outhority  for  that  purpoae.  Without  sucb  flnd- 
Ings,  or  at  least  tome  of  tbem,  It  could  not  be 
legally  determined  that  the  property  came  to 
tbe  plaintiff's  use,  or  that  she  had  the  beneflt 
thereof,  as  that  result  depended  upon  the  ex- 
tent to  wblch  judgments  existing  against  her, 
and  not  reversed  or  aet  aside,  bad  been  extin- 
guished. In  this  condition  of  the  case  it  would 
be  maolfeally  impracticable  for  tis  to  attempt 
to  decide  what  effect  ia  to  be  given  to  the  suits 
and  proceedings  therein  which  were  inslituted- 
agalnst  the  plaintiff  after  the  property  wa» 
taken  from  the  defendant  and  while  in  the  pos- 
seaaion  of  tbe  district  attorney.  None  of  tliesa 
questions  are  alluded  to  in  the  opinion  of  tbe 
General  Term,  and,  so  far  aa  they  were  pasaed 
upon  at  all  by  tbe  trial  court,  U  seems  U  bav* 
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been  upon  tbe  theory  Lbat  it  was  sufSc^leot  for 
all  the  defendHnt's  purposes  to  sliow  tbe  Issu- 
ing of  the  process  Bod  a  seizure  of  the  prop- 
erty thereuDder.  Whether  ihese  auiis  and  the 
firoceedlDgB  in  tbem  are  available  to  Ibe  de- 
endant  in  mitigation  of  damages,  and  to  what 
extenl.  are  questions  to  be  settled  upon  another 
trial,  or  upoD  fuller  flndjnga  of  fact. 
Aa  we  are  coDslraioed  to  differ  from  the 


courts  below  In  (he  conclusion  that  Ihe  defend- 
ant performed  his  duty  wiib  reference  lo  tbe 
property  which  it  held  as  bailee,  we  cannot 
say,  as  the  case  now  stands,  that  the  plaintiff 
was  not  prejudiced  thereby. 

TAe  judgment  tkould  le  reverted,  and  a  new 
trial  ordered,  eotU  to  abide  (A<  etcat. 

All  concur. 


ALABAMA  BUPBEME  COURT. 


ALABAMA  GREAT  SOUTHERN  R  CO., 


Nellie  0.  HILL. 


I.  If  a  proper  iran  fbr  gr»,iMBg  m 
motion  Iter  tbamrglc«lex»mliiation  by 
expert*  of  the  paraon  ol  one  leeldiiK  to  reooTer 
for  penunal  Injuria  la  Clearly  made  out,  and  the 
motion  Ii  reriued  by  the  trial  oourt,  an  appellate 
Qourt  baring'  before  It  all  ttae  facts  Involved  tn 
the  determlnatjon  of  tbe  matter  In  tJie  lower 
oourl  will  reverse  the  Judgment  at  tbe  Instanoe 
of  the  defendant  mailing  tbe  motion. 

~.  TbeOtcttbatMpartrto 


<rf» 


o  an  expert  furBloai  es- 
a  where  it  appeu*  tbat 
■be  has  already  nibmltted  several  tlmca  to  luoh 


without  pain,  and  that  a  tendency 

new  oan  la  her  oase  be  safely  allayed  by  the  use 

of  opium. 

S.  ZMioftcjr  Mtd  r«BiMment  <^  tttUng 
on  the  part  of  one  aeeklng  to  reooTer  damagea 
forpenonal  injurtes  la  no  ground  for  retuslDK  a 
motloo  by  defendant  to  oom  pel  ber  to  submit  ber 
peison  t«  a  sorslckl  ezamlnailoa  by  experts 
when  snob  examination  Is  neoenarr  to  prevuit 
possible  Injustice  belnff  done  to  datendant. 

4.  An  «zp«rt  carglaal  exunliuUlon  of 


oondlllon  of  disability  as  retulUnr  from  the  faots 
which  be  found  In  the  ease,  and  tils  oonolusfOD  Is 
dlspntsd  by  several  other  reputable  surgeon*  and 
physicians  who  have  been  examined  as  to  their 
oonohisionB  from  tbe  facts  stated  by  him,  and 
... — .. .. — I — "  wlwroltwlll  not  Involve  any 


B.  Thmt  arn—  ttwimdar thetimek  wttha 
point  wbar«  »  railroad  train  w««  de> 
railed  by  a  bnkea  nill  were  onsound,  decayed 
and  rotten,  and  that  the  rail  which  broke  was  old, 
and  the  company  conitantly  repaired  the  Old 
track  with  old  rails.  Is  evidence  of  such  btoss 
negU^enoe  on  the  part  of  tbe  company  as  au- 
thotlie*  a  verdliA  for  exemplary  daraagrea  In 
favor  of  one  who  was  Injured  by  the  acoldent^ 


(Juae  U,  I8P0J 

APPEAL  by  defendant  bom  a  Judement  of 
the  Gtl^  Court  o(  Birm Ingham  in  faToi 
of  plalnlift  m  an  action  brought  to  recover 
damages  for  personal  injuries  alleped  to  have 
resulted  from    defendant's  negligence.     £»- 

The  facta  are  full*  stated  fai  the  oxticlon. 

Mettrt.  Edward  Colston,  Samnel  F. 
Bloo  end  Oenaon  ft  Wood  for  appellant. 

Mam.  E.  T.  TalUferro  and  N.  Snath< 
■on  for  appellee. 

MoClellan,  /.,  delivered  the  opinion  of 
tbe  court;  • 

This  is  ao  action  for  personal  injuries  alleged 
to  have  been  suatained  oy  the  plaintiff,  who  ia 
appellee  b^e,  lo  consequeDce  of  defendant's 
negltgenoe,  whereby  a  car  on  which  plslntUI 
was  being  carried  as  a  pasaeDser  was  deruled 
and  overturned.  Tbe  Injuries  chiefly  com- 
plained of  and  relied  on  for  iherecovery  which 
was  sought  and  had  in  the  court  below  are  al- 
leged to  be  internal  and  permanent  in  their 
nature,  and  very  grievous,  painful  and  danger- 
ous. Neither  tbe  fact  of  their  infliction  nor 
their  extent,  character  or  probable  coas^ 
qoencesweredetennfnablo  except  by  expert  ex- 
amination of  the  plaintiff's  person  in  a  manner 
most  obfectlonable  lo  a  young  woman  of  deli- 
cacy and  refinement,  as  she  la  shown  to  be. 
8u(^  examination  bs^d  been  several  times  made 
by  her  attending  physician,  who  stood  ready 
lo  testify  and  aid  testify  In  ber  behalf  aa  to 
tbe  Tesults  of  bis  investigation.  Prior  totha 
trial  on  tbe  day  tbe  trial  was  entered  upon, 
and  again  pending  tbe  trial,  after  the  plaintiff 
and  her  physician  and  other  phyricUns  had 
testified,  the  defendant  moved  the  court  for  an 
order  requiring  plaintiff  to  submit  to  an  ex- 
amination by  a  reputable  and  disintereeted 
physician  oi  pbyslclans  to  be  appointed  by  and 
to  conduct  the  mvestigation  under  the  aireo- 
tlon  and  control  of  the  court  at  (he  cost  of  the 
defeadant  When  tbU  motion  was  last  made. 
plaintiff's  attending  pbysidan,  Dr.  Drennen, 
bad  testified  fully  as  to  ner  Injuries  and  Drs. 
Chew,  Wyman  and  Whelan,  who  heard  his 
testimony,  bad  been  examined  In  respect  to  tbe 
Injuries  described  by  htm,  and  had  toa  greater 
or  less  extent  drawn  his  dlagnosla  In  queetioo. 


Nora.— Semcnutratlw  mMcfu*. 

The  eihl  bitlon  by  plalntlft  to  the  Jury  of  an  in- 
jured shoulder  may  be  permitted  In  an  action  for 
damasee  caused  by  the  unsklDful  treatment  of  a 
ptaydoian.    Hoas  r.  Lowrey  (IniLj  f  L.  K.  A.  ML 

A  persona]  examination  by  physicians  or  mat- 
rons skilled  In  such  Diacters,  may  be  ordered  In 
an  action  for  divorce  tiroucht  upon  tbe  ■:i«und  of 
»L.R.  A. 


physical  Incapacity  and  malformation.     Anony- 
mous (Ala.)  T  Ii.  R.  A.  £(. 

It  la  wltbln  the  dlscretton  of  the  trial  court  to  re- 
quire plaintiff,  suing  for  a  physioal  Injury,  lo  sub- 
mit to  an  examination  by  oompecent  physlclaos,  to 
ascertain  the  nature,  extent  snd  probable  duration 
of  the  Injury.    Blchmond  *  D.  B.  Oo.  v.  Chlldresm 

S  L.  B.  A.  808,  and  noU,  81  Qa.  HI. 
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Id  support  of  tbe  motion  the  affldavlla  of 
three  leputablB  and  eiperleDoed  physlclaoR 
were  pat  In  eridence  to  tte  effect  tliat  the  pro- 
posed examioatioD  would  Dot  be  paioful  or  at 
«]1  hazaidous;  that  the  loJuiieH  deactlbed  fa 
the  complaint,  which  were  the  Bame  deposed 
to  Dr.  DreoDeo,  were  not  of  a  cbarac'er  lo 
produce  such  DerTousneas  aa  would  rendertbe 
«ismiDBtion  danKeioiu  lo  the  lire  or  health  of 
tbe  plaintiff ;  and  that  if  she  was  able  to  at- 
tend tbe  trial  of  her  case,  which  she  did,  tlie 
plaintiff  could  without  risk  sustain  the  ordeal 
of  the  propoeed  InTeatlgation.  On  the  other 
baud,  two  affidaTlts  were  offered  against  the 
uotioD,— one  bj  Dreonen,  that  the  plaintiff 
was  a  delicate  and  refined  female  about  nine- 
teen jeaiB  old,  of  nerrous  temperament,  and 
had  been  rendered  exceedingly  neiTous,  even 
byatetical,  bj  the  Shock  of  tbe  Bccident,  and 
tbe  ooDBequent  ilia  whlcb  bad  since  afflicted 
ber ;  and  that  tbe  proposed  examination  would 
involTO  danger  to  her  health,  though  it  ap- 
pears from  thU  affidavit  that  be  himself  bad 
made  "  several  thorough  surgical  examinations 
«f  tbe  plaintiff  "  of  the  kindpro  posed,  without 
any  ill  results  therefrom.  Tlio  other  oppoang 
affidavit  was  by  one  of  plaintiff's  counseL  He 
deposea  lo  her  age,  delicst^  of  feeliog,  nervous 
temperament,  low  stale  of  bealtb,  etc.;  lo  Oie 
bigh  standing  of  Drennen  as  a  physlciiLD  and 
Burgeon,  and  to  the  facts  that  Drennen  had 
tneoe  the  physical  examtnallotis  proposed  b; 
the  motion,  and  would  testify  In  regard  there- 
to on  the  trial.  On  this  stale  of  facts,  the 
court  severHlly  and  successively  overruled  the 
motion  each  lime  it  was  presented,  and  refused 
to  require  the  plaintiff  to  submit  to  a  pbyaical 
examination.  The  propriety  of  this  action  of 
Ihe  court  is  one  of  the  leading  questions  pre- 
■enled  by  this  appeaL 

The  Butborities  are  somewhat  conflicting  on 
tbe  point  thus  presented.  A  pioneer  case, 
declaratory  of  the  power  of  courts  to  require 
the  ptainliffs.  in  actions  of  this  character,  to 
submit  tbemselvea  to  physical  examination  by 
experia,  a  case,  loo,  which  Is  put  forward  by 
the  appellant  as  a  leading  one  in  support  of  the 
right  which  tbe  lower  court  denied  '-  '•  " 
that  of  WaltA  v.  Sayre.  53  How.  Fi. 

dded  by  tbe  Special  Term  of  tbe 

Court  of  Mew  York.  This  case  was  approved 
by  tbe  Special  Term  of  Common  Pleas  of 
Now  York  in  Shavi  v.  Van  Rtngttlaer,  60  How. 
Pr.  143,  in  an  dbil^  dictum,  though  an  appU- 
calion  for  an  inspection  of  the  person  was 
denied  on  the  facts  tbere  presented,  Subse- 
qaently  Ibe  question  came  under  review  in  tbe 
supreme  court  of  that  State,  and  Sayre'i  fate 
was.  In  effect,  overruled,  and  the  power  of  the 
courts  to  order  an  inspection  of  the  plalollff's 
person  was  repudiated  and  denied.  Eoberti  v. 
Ogdmtburgh  AL.C.R.C0.W  Hun,  15*. 

Bo  that  the  law  may  be  considered  settled  in 
tbe  State  of  New  York  against  the  exercise  of 
this  power  by  the  courts.  In  Missouri,  the 
ocnrse  and  history  of  tudicial  opinii 

subject  have  been  precisely  the  rever_. 

•xhlbited  In  Hew  York.  The  Supreme  Court 
of  Missouri  first  held  that  "  Ibe  propoaal  t( 
tbe  court  to  call  In  two  Bureeona  and  have  thi 
plaintifl  examined  during  the  progress  of  the 
trial  as  to  the  extent  of  her  injuriesls  unknown 
tL.R.A. 


practice  and  to  the  Isw,  ,  ,  .  and 
urt  had  no  power  to  enforce  such  an 
order."  Lotid  t.  Sannibal  A  8t.  J.  R.  C«.  Si 
Ho.  009. 

Afterwards  this  decision  was  seceded  from, 
and  the  doctrine  thoroughly  establidied  in  that 
State  that  tbe  trial  court  has  the  power  to  re- 
quire the  plaintiff  to  submit  to  surgical  exam- 
inalion  as  lo  the  character  of  tbe  injuries  00m- 
[ilained  of,  but  that  defecdanl  has  no  abtolulo 
right  to  demand  an  order  for  such  Investiga- 
tion; and  such  examination  is  a  matter  of 
discretion  with  the  court,  the  exercise  of  which 
will  not  be  Interfered  with  unless  manlfeslly 
abused.  Bhepard  v.  Miaouri  Pae.  B.Co.Si 
Mo.  BSO:  Sidekum  v.  Wadaih,  St.  L.  <t  P.  S. 
Co.  88  Mo.  400,  10  Weal-  Rep.  377;  Ovun*  v. 
San»a»  Oity,  St.  J.  AC.  B.ACo.K  Mo.  169. 
The  power  of  courts  to  this  end  is  denied  in 
Illinois  in  a  ve^  meager,  unreasoned  and  un- 
sup^rled  opinion  of  tbe  Supreme  Court,  In 
which  tbe  subject  is  dismissed  with  tbe  asser- 
tion that ' '  the  court  had  no  novtw  to  make  or 
enforce  Buch  an  order."  Parker  v.  BntUta, 
103  m.  373. 

It  Is  believed  that  no  other  than  the  easel 
referred  to  can  be  found  which  deny  thtt 
power  of  trial  courts  to  require  plalnliHs.  in 
actions  for  personal  Injuries,  to  submit  them- 
selves to  surgical  examinations  in  respect  there- 
to. Of  these,  one  has  been  expressly  and 
repeatedly  overruled,  another  appears  to  have 
been  decided  without  due  consideration  of  the 
question  and  investigHlion  of  Ihe  adjudications 
upon  It  and  the  third,  and  only  olber,  alono 
remains  as  an  authority  for  tbe  non-existence 
of  the  power.  On  the  other  band,  the  Mis- 
souri cases,  tvpra,  and  many  others,  concur 
in  tbe  efltablisbment  of  the  following  propo- 
sitions: (1)  Ibat  trial  courts  have  the  power  to 
order  Ihe  surgical  examination  by  experts  of 
Ihe  person  of  a  plaintiff  who  Is  seeking  a  re- 
covery for  physical  injuries;  (2)  that  the  de- 
fendant bss  no  absolute  right  to  have  an  order 
made  to  that  end  and  executed,  but  that  th« 
motion  therefor  is  addressed  to  the  sound  dis- 
cretion of  tbe  court;  (8)  that  the  exercise  of 
thai  discretion  will  be  reviewed  on  appeal,  and 
corrected  in  cnse  of  abuse;  (4)  that  the  exam- 
ination should  be  ordered  and  bad  under  the 
direction  and  control  of  the  court  whenever  it 
fairly  appears  that  the  ends  of  Justice  require 
tbe  disclosure  or  more  certain  ascertainment  of 
facta  which  can  only  be  brought  to  light  or 
fully  elucidated  by  such  an  examination,  and 
that  Ihe  examination  may  be  made  without 
danger  lo  plaintiff's  life  or  health,  and  with- 
out the  Infliction  of  serious  pain;  and  (S)  that 
the  refusal  of  Ibe  motion,  where  the  circum- 
stances present  a  reasonably  clear  case  for  the 
examination  under  the  rule  last  stated.  Is  such 
an  abuse  of  the  discretion  lodged  in  Ihe  trial 
court  as  will  operate  a  reversal  of  the  Judg* 
ment  in  plaintllTs  favor.  Thomp.  Triafi, 
S  809;  BtJiToeder  v.  GJiia^o,  R.  I.  A  P.  B.  O9. 
47  Iowa.  873;  Bitrnx  City  A  P.  R.  Co.  v.  Fin- 
laytim,  18  Neb.  678;  Sluart  v.  Hattnt,  17 
Neb.  2il;  Alchiion,  T.  AS.F.R.  Co.  v.  ITlul, 
39  Kan.  466;  Miami  &  M.  Turnp.  Co.  v.  Baily, 
37  Ohio  Bt.  104;  International  it  0.  N.  B.  (A 
V.  Undencood,  64  Tex,  468;  HatMd  t.  Bt. 
Paul  A  D.R  O0.W  Minn.  130;  UiehmOAd  J 
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D.  R.  Co.  T.  ChadreM,  S3  Ga.  710,  8  L.  R.  A. 
808;  SMeg  t.  An^fA,  4«  Ark.  ViB;  While  t. 
Milwaukm  (Klg  It.  Oo.  61  WU.  S8S. 

The  doctrine  of  these  autboriliei  hu  been 
fuUv  lecognlKed  in  AlabamB  In  a  case  decided 
at  tbe  present  term  (MeG'iffv.  Slate,  S8  A1&. 
147),  and  has  quite  rccenilj  been  acied  upon 
b;  this  court  lu  a  proceeding  for  divorco,  even 
to  tbe  extent  of  requiring  Irath  the  complaiu- 
■Dt  and  llie  respondent  lo  submit  (heir  persona 
to  esxwrt  pbjatcal  examination.  Anonj/mout 
(AlH.)  7  L.  R.  A.  425.  See  also  Anonymout,  Sfi 
Ala.  226. 

Indeed  the  proprletj  of  a  resort  lo  tbls  prac- 
tice in  divorce  caseB,  even  with  respect  lo  the 
defendant,  bag  been  long  estatilisbed.  Devan- 
bagh  v.  Dminbagh.  6  Paige,  17B,  5  N.  T.  Ch. 
1,.  ed.  M6;  Le  Barron  v.  Le  Barron,  86  Vt. 
865;  Nai^nU  t,  NewM.  0  Paige,  25. 4  N.  T.  Ch. 
L.  ed.  C9e. 

It  is  apparent  from  the  adjudged  cases  that 
the  statement  of  tbe  rule  ai  to  the  reTliion  of 
tbe  trial  court's  action  on  a  mollon  of  this  sort, 
to  the  effect  that  such  action  will  not  be  inter- 
fered with  unless  it  involves  a  manifest  abuse 
of  discretion,  is  Inapt  and  misleadia?.  What 
is  really  meant,  tbe  rule  falrl;  deducible  from 
(be  opinions,  ti  that  if  a  proper  case  for  (rrant- 
tag  tbe  motion  is  clearlj  made,  and  is  refused, 
the  appellate  (Murt,  baring  before  It  all  the 
facts  involved  in  tbe  determtnation  of  the  mat- 
ter in  the  lower  court,  will  reverse  tbe  Judg- 
ment thus  infected  with  error.  An  examioa- 
tion  of  these  cases,  which  are  most  emphatic 
In  holding  this  matter  to  be  in  the  trial  court's 
discretion,  free  from  appellate  interference  ex- 
cept in  the  contingency  of  manifest  abuse, 
demonstrales  the  Bouudness  of  tbe  construction 
we  have  placed  on  them.  Tbe  Missouri  cases, 
for  example,  while  afflrmlng  the  broad  doc- 
trine of  non-interference  except  where  discre- 
tion has  been  manifesllj  abused,  in  each 
loBlance  give  ressone  for  not  reversing  tiiti 
priut  action  which  show  (bat  that  action,  upon 
tbe  strictest  rules  of  appellate  inquiry,  was  tree 
from  error.  Tbus  the  reason  given  In  8hep- 
ard"!  Cam  was  that  "  the  order  asked  by  the 
defendant  was  unreasonable  in  that  It  asked 
Ibat  tbts  lady  should  submit  to  a  personal 
examination,  not  by  one  skilled  surgeon,  but 
by  at  least  three,  .  .  .  and  this  when  she 
bad  once  submitted  to  such  an  examination  by 
Dr.  Jackson,  and  again  offered  lo  submit  to  an 
examination  by  an  eminent  and  repulnble  sur- 
geon end  physician  of  the  City  of  St.  Louis. 
where  tbe  cause  was  pending;  but  this  did  not 
satisfy  tbe  defendant,  who  proposed  to  sum- 
mon a  number  of  physicians  and  surgeons  to 
P'lrticipate  In  the  eiaralnation."  Shepard  t. 
MittouTi  Ptm.  B.  Oo.e&  Mo.  634. 

Tbe  refusal  of  the  motion  in  the  case  of 
Oaent  v.  Eanta*  Oily,  8t.  J.  <t  0.  B.  R.  Co., 
K  Mo.  leS,  IS  West.  Rep.  68.  was  based  on 
the  ground  that  without  suirh  examination 
there  was  abundant  evidence  as  to  the  aatute, 
cause  and  extent  of  the  injuries  complained  of. 
In  other  words,  the  appellate  court  could  see 
that  a  proper  case  bad  not  been  made  for  tbe 
examination,  In  that  no  necessity  for  it  was 
shown,  and  the  ends  of  Justice  could  be  met 
without  it. 

Tbe  facU  in  BSOeum  t.  Voiotft,  St.  L.  A 
P.  A  Q...  98  Mo.  400, 10  West.  Rep.  277,  were 
SL.RA. 


strikingly  like  tbose  arl^ng  on  the  motion  Is 
tbe  preseut  case,  so  far  as  tbe  testimony  ad- 
duced tiy  plaintiff  is  concerned.  The  applica- 
tion was  made  before  tbe  trial  was  entered 
upon,  and  refused  "for  the  time  being."  The 
Supreme  Court  says ;  "The  sctlon  of  the  trial 
court  upon  said  motion,  as  we  have  seen,  wns 
merely  a  refusal  to  grant  tbe  same  for  tbe  lima 
being:  and.  as  tbe  defendant  did  not  renew  its 
application  for  such  order  at  any  stage  of  tba 
proceeding,  the  court  mayhave  well  concluded 
tbat,  afterhearingthesaid  evidence  in  the  causa 
introduced  by  plaintiff,  including  tbat  of  Dr. 
Bone,  which  we  have  given  in  substance  [and 
which  was  of  mnch  the  same  character  as  tbat 
given  by  Dr.  Drennen  in  the  case  at  bar],  d;'- 
fcndant  did  not  deem  It  necessary  la  renew  Lis 
motion  or  to  insist  thereon,  but  bad  abandonril 
tbe  same."  Tbe  clear  and  necessary  implic:i- 
tion  Is  that,  had  tbe  motion  been  renewed  on  % 
state  of  facts  precisely  likelbose  involved  heri:, 
omitting  Ibe  afSdavils  and  evidence  of  tlio 
physicians  called  by  the  defendant,  its  re- 
fusal would  have  been  an  error  requiring  ths 
reversal  of  Ihe  Judgment.  What  we  have  said 
appllea  also  to  the  other  cases  cited,  except 
tbat  of  mie!)  V.  Smith.  46  Ark.  27S,  nM-h 
states  the  rule  as  deduced  from  the  sdjudg  d 
CBSes  lo  be  "tbat  where  the  plaintiff,  in  na 
action  for  personal  injuries,  alleges  tbat  tbc^ 
are  of  a  permanent  nature,  the  defendant  is 
entitled,  as  a  natter  of  right,  lo  have  the  opin- 
ion of  the  surgeon  upon  bia  condition, — im 
opinion  based  upon  personal  examination.  la 
refusing  to  order  tbe  examination,  as  It  mny 
do  when  the  evidence  of  experts  is  already 
abundant,  the  circuit  court  must  exercise  & 
sound  discretion,  and  lis  action  Is  subject  (o 
review  in  case  of  abase."  And  the  Judgment 
below  was  reversed,  and  the  cnuae  remanded, 
really  on  the  ground  that  a  proper  esse  hnd 
been  made  for  tbe  exercise  of  tbe  court's  dis- 


therefore  a  reversible  error. 

Guided  by  the  rule  deducible  from  these 
authorities,  rather  than  bv  the  expressions  used 
when  they  attempt  a  formulation  of  It,  wa 
shall  consider  wbetber  the  defendant  clearly 
presented  a  case  upon  wliich  the  lower  court 
should  have  ordered  the  examination  moved 
for.  Wearesaiisfled  from  the  evidence  which 
was  before  the  court  when  the  last  application 
was  made  tbat  such  an  examination  would  not 
have  Involved  any  ill  consequences  lo  tlie 
plaintiff.  She  bad  submitted  to  be  so  exam- 
ined several  times  by  Dr.  Drennen  safely,  and 
even  without  pain.  Tbe  fact  tbat  she  was  of 
a  nervous  temperament  or  in  a  nervous  oon- 
dltion  Involved  notensble  objection,  especially 
in  view  of  the  opium  habit  which  abe  had  coo- 
Iracled,  and  which  could,  without  hurt  to  her, 
have  been  utilized  to  allay  nervousness.  Her 
delicacy  and  refinement  of  feeling,  though  of 
course  enllrling  her  lo  tbe  most  considcrnta 
and  tender  trestment  consistent  with  tbe  rif  Uts 
of  others,  cannot  be  permitted  to  stand  between 
the  defendant  and  a  legitimate  defense  against 
her  claim  of  a  large  sum  of  money.  When  It 
becomes  a  question  of  possible  violence  to  the 
refined  and  delicate  feelings  of  tbe  plaintiff  od 
the  one  hand  and  possible  iujustlce  to  tbe  d» 
fendant  on  tbe  other,  the  law  cannot  beritata, 


1890. 


MosoAB  T.  Kekdau^ 


JtuUce  miut  be  done.  Was  It  essential  to  tbe 
cods  of  justice  that jplalD tiff  should  submit  to 
tbis  examination!     We  Ihlnk  it  was. 

Tt  is  true  tbat  Dr.  Drennea  had  made  the 
«xamiDstfOD,  and  had  fuHj  deposed  to  the  in- 
juries complained  of;  but  he  w ai  the  plaintiff's 
physician  and  her  witness.  His  sympathiea 
were  naturall;  with  her,  operating  a  bias  In 
her  favor  even  without  conaciouaoesa  of  it  on 
his  part.  Moreover,  aa  we  have  aald,  his  coo- 
clanoae  and  opinions  from  the  premises  he 
testified  10  did  not  meet  the  approval  or  coQ' 
cuirecce  of  the  several  other  reputable  sur- 
geons and  physicians  who  were  examined  as 
to  their  coDYilusionB  from  the  facts  stated  bj 
him.  A  serious  doubt  was  thus  raised  as  to 
what  were  the  real  facts  in  respect  to  the  In- 
juries. To  a  satisfactory  solution  of  tbat 
doubt  the  examination  moved  for  was  essential. 
The  result  of  such  examination  by  skilled  and 
disinterested  surgeons  under  the  directions  of 
the  court  would  necesaarilj  have  been  either 
to  put  the  plaintiffs  claim  in  this  regard  on 
Impregnable  ground  or  to  have  destroyed  it 
altogetber;  and,  in  either  case,  there  would 
bare  been  an  unquestioned  assuiance  that  Jus- 
tice had  been  done.— an  assurance  which  finds 
no  secure  anchors^  in  the  present  record.  Our 
opinion  Is  tbat  the  court  erred  In  overruling 
defendant's  motion  for  the  examination. 

We  shall  notice  briefly  only  such  other  as- 
signments of  error  as  are  insisted  on  in  argu- 
ment.  We  discover  no  error  in  the  rulings  of 
tho  trial  court  on  the  question  of  punitive 
damages.  Tliere  was  endence  in  toe  case 
tending  to  show  that  the  croBs-tlea,  or  a  consid- 
erable proportion  of  them,  under  the  track  st 
the  point  of  the  derailment  of  the  car  in  which 
plaintiff  was  riding,  the  wreck  being  the  result 


of  a  broken  rail,  were  "unsound,"  "decayed," 
"rotten;"  that  the  rail  which  broke  waa  an 
"old  rail,"  as  were  others  along  there;  and 
that  the  defendant  Company  was  ''  conscanilv 
repairing  that  old  track  with  old  rails,"  With 
the  weight  or  gufflciencj  of  this  evidence  we 
have  nothing  to  do.  Whether  or  not  its  ten- 
dencies were  entirely  rebutted  by  other  testi- 
mony Is  also  beyond  our  Inqniry.  Those  were 
questions  lor  the  Jury.  We  are  satisfied  Uiat 
It  tended  to  show  a  condition  of  tbe  track,  not 
to  know  and  remedy  which  was  such  groaa 
negligence  on  the  part  of  the  Company  as  im- 
plied recklessness  and  wantonness, — such  in* 
difference  to  tbe  probable  consequences  of  its 
continued  use,  auch  disregard  of  the  safety  of 
passenf^rs  being  trensporied  over  it.  as  is  the 
equivalent  of  intentional  wrong,  or  a  willing- 
ness to  inflict  the  injuries  complained  of.  A^ 
if  the  Jury  found  the  (acts  to  be  in  accordance 
with  this  tendency  of  the  testimony  they  were 
authorized  to  return  a  verdict  for  eiemplarf 
damages.  It  has  been  many  times  ruled  by 
this  court  that  the  refusal  of  the  lower  court  te 
grant  a  new  trial  is  not  revisable. 

The  declaration  of  Allen  to  the  conductor, 
made  before  the  accident.  Indicating  Allen'i 
opinion  tbat  the  "engineer  was  whooping 
them  up  prelly  fast  that  morning,"  was,  In 
our  opinion,  inadmissible.  Lal^  Brit  it  W. 
R  Co.  V.  Zofinger,  107  III.  199,  IS  Am.  4  Bng. 
R  R.  Cas.  871  -.  MobiU  dM.B.Oa.  v.  Atheraft, 
48  Ala.  IB. 

Facts  may  possibly  be  addnoed  onanotbei 
trial  which  will  legalize  thisevldence,  but  they 


exist  in  this  record.  We  discover  n 
ror  in  the  other  matteta  urged  in  argument. 
Hectrted  and  rtmaruUi. 


ISDIANA  SUPREME  COmiT. 


Wmiun  MORQAN  tt-A,  AppU.. 
UerrlU  KENDALL. 

(....iDd.....) 

1.  Tbercftaeal  of  thedefbndaattnaotvn 

action  brouffbt  to  recover  donugea  for  an  assault 
•nd  liattery,  whea  called  a*  a  witness,  to  answer 
qaeatlons  Id  relation  to  tbe  alloned  assault  and 
batterr  on  tbe  groaai  tbat  his  answer*  might  sat>- 
faothlm  to  a  orimlnal  prosecution  may  be  oonUd- 
ared  br  the  Jurr  in  connection  witb  the  other 
erldsnae  In  t^e  caae  In  determining  the  question 
of  his  UabllltT. 
8.   AnalIeg'ationiii»n»oUanto) 


'.  the  iDjurlee  Inflicted  plalntlfl  "was  hurt 
and  Injured  and  became  and  was  slok"  Is  sutD- 
dent  to  admit  proof  at  the  extent  of  plalntUTi 
Injuries  as  well  as  of  bis  phfilcaland  mental  lut- 
ferlng  reaullW  Inunedlalelr  from  tbe  assault 
■nd  battery,  as  a  basis  tor  damagea,  end  suoh 
items  need  not  be  ipeclfloally  set  out  in  the  oom- 

I,  Pl»lDtur  ™».y  r*eorer  in  en  aotiDn  for 
damages  for  an  aaault  and  bnttery,  such  damegea 
as  an  tbe  natural  reeult  of  bis  ln]urr,  without 
speolflo  averment,  thonsh  saoh  damegee  ecorue 
an«r  tbe  commencement  of  the  suit. 

I.  ATerdiet  OfM.0001n  favoTof  onewbe 
at  mldnlffht  waa  taken  from  his  boms  to  a  dletaat 


Kon.— .^autilt  end  baUM-i/retcflaclIon.iEhcnifHa. 

A  dvU  acdon  for  damages  lice  wbe  never  the  fecta 
would  support  a  crlmloal  proseoutloa  for  an  aa- 
eault  and  tietterT:  and  If  defendant  was  the  ag- 
giimni  he  cannot  Invoke  the  doctrine  of  self- 
defense;  end  If  not  the  aggifnor  he  mustnot  have 
fOne  beyond  the  neceseltlee  of  tho  oeee  or  Inflicted 
eioeHrive  InJiiTlee  on  bis  •asallant.  to  render  suoh 
defense  available.    Thomason  v.  Orer,  Si  Ala.  »L 

Any  placing  at  tbe  bands  upon  tbe  person  of  an- 
other, without  legal  JusUfluatlon,  Is  an  asrnilt  and 
batterr.   Hammond  v.  Hlgbtower,  M  Oe.  Ml 

Where  tbe  asMult  and  battefy  wi 
•  L.R.A. 


b;  i)tBlntltr.  and  was  wantonly,  maliciously  and   . 
wickedly  inflioted,  the  Jury  waa  not  oonHned  to  tbe 
actual  damages  proved,  but  might  give  In  addition 
thereto  exemplary  demagea.   Hairiaon  v.  Ely.  t 
Wtat.  Kep.  oeo.  UO  HI.  88. 

Tbe  measure  of  damages  is  each  sum  aa  wm  oom- 
pensatetbe  plaintilf  for  tbe  physical  and  toeutal 
pain  whlcb  be  )ias  suffered  In  oonsequence,  and  for 
the  ioiiilt  and  indignity  to  whtob  be  liae  been  BUt»> 
Jeoted.  and  a  furtber  enm  as  vlndlctlTe  or  paoltory 
damagee.  If  tbe  assault  was  mallidous.  Boot  t. 
SturdJvanl,  70  Iowa,  Ul 

In  suota  a  case  tt  Is  proper  to  allow  plalntlfl,  ta 
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Held,  (tripped  ntked.  tied  to  &  trm  nnd  wBvtitlf 
beaten,  aod  tbeo  ordered  to  leave  the  oouoty  or 
be  would  be  killed,  renilered  asalnst  the  penons 
who  oommltted  the  ueault,  wILlpot  beaetulde 

<Aprll  K,  Wa) 

APPEAL  bv  defeoduita  from  a  judgment  of 
the  Circuit  Court  for  CliotOD  GoudI;  in 
favor  of  plainliff  in  an  sclfon  to  recover  dam- 
ages forao  B&'ault  and  baiter;.     Affirmed, 

The  facts  are  full;  stated  io  tbe  opinion. 

Mfuri.  T.  J.  CkBon,  W,  A.  Staler.  J. 
C.  D&Tld«on  and  B.  P.  Davldaon.  for 
■ppellanLa: 

If  the  whipping  Io  irhich  the  appellee  waa 
nbjected  lirought  on  "palpf  taUon  of  the  heart," 
"nervoua  affeciationa,  "n:neral  debllitf," 
"Komacb  trouble,"   "trouble  in  the  head"  and 

Eaeral  "phjidcal  no-accountnesa,"  it  ought  to 
ve  been  deemed  of  lufQcieDt  moment  to  1m 
■et  out  in  the  complaint,  to  that  the  defendants 
would  be  apprised  of  what  they  had  to  an- 

Qiaigan  v.  New  Tark  A  H.  B.Oa.l  K  D. 
Binith,4ei;  JtMliriT.  Oraad  Bapidt  Im  Q>.  SO 
Mich.  £16;  Tomlintm  v.  Derbg,  48  Conn.  S68; 
Taf/ler  v.  Uonroe,  Id.  86;  1  Butherland,  Dam- 
«weB,  768;  EeglestoD,  Dsmaees,  ^  14;  %Beigv. 
Damages,  606,  w>te»;  %  Wait,  Act.  and  Def. 
4S4;  2  Tbomp.  Neg.  1200;  S  AddisoD,  Torts 
<Wood)S]334:  Moak, Torts,  p.  78:  Teagardeti 
T.  HetfiOd.  11  Ind.  692:  Undttvy. Demptes, 46 
Ind.  249;  Brmonv.  Byroad*,  47  Ind.  4SS;  Penn- 
tslnania  Co.  y.  LiUy,  78  lad.  2G2;  BoUuchm  v. 
WiUiamton,  88  lad.  887. 

Every  element  of  damage  should  be  q)ecifl- 
caljv  averred. 

Kaufmon  v.  Wiela,  «3  Tex.  284;  Tuekar  t. 
Parhi.  7  Colo.  63. 

Mfian.  C.  8.  W«an«r,  O.  D.  W«an«r 
and  H.  C.  SberidMi  for  appellee. 

CaBvf,  J.,  delivered  the  opinion  of  the 

This  was  an  action  instituted  in  the  Boone 
County  Circuit  Court  by  the  appellee  against 
the  appellants  to  recover  damages  for  an  al- 
leged aaaault  and  battery.  Upon  a  change 
of  venue,  the  cause  was  sent  to  the  Clinton 
Circuit  Court,  where  a  trial  by  jury  resulted 
tn  a  verdict  and  Judgment  in  favor  of  the 
appellee  for  the  sum  of  (1,000. 

Tlie  complaint  in  tbe  cause  conslslaof  two 
paragraphs.  The  first  is  in  tbe  form  usually 
empiojed  in  actions  of  this  kind.  The  second 
paragraph  Is  as  follows:  "And  for  hU  sec- 
ond   paragraph    of    complaint    herein    the 

•nravatlon  of  the  otFensa,  to  prove  tJist  tbelDdl^- 
Tiitj  was  oommltted  under  auoh  clroum^tanoes  that 
It  BOOD  became  known  to  manrpenoni.    Ibid. 

AnlnstmotloD  to  the  effeotthatezemplsry  dam- 
age* may  be  racovBrcd  (or  a  wrongful  aol,  wIlKuUy 
Ot  wantonlj-  or  mallcloiulr  oommltlod,  was  ap- 
proved. White  V.  BpauBler,  SB  Iowa,  KZE. 

In  tmspaa  to  reoover  for  an  assault  oauBtng  a 
broken  tog,  nundng  and  modlral  ezpeDsea  are 
proper  elemenla  Ot  danwcce.  Hawn  v.  O'itelltor, 
UtFa.410. 

Tbe  rule  that  a  plalntJS  wbowai  ■uOtrof  oon- 
MbntOT  oeKllgeDee  eannot  rsoow  doM  not  ap- 
9L.R.A. 


ilaiotiS  says  that  the  defendants,  on  the  7tl» 
lay  of  June,  1886,  at  the  County  of  Boone 
and  Stat«  of  Indiana,  and  al>out  the  hour  at 
twelve  o'clock  at  night,  with  force  and  vio- 
lence took  the  plaintTS  from  his  boms  to  and 
into  a  certain  field  t.bout  tbe  distance  of  » 
half  mile  from  his  home,  and  him,  tbe  said 
plaintiff,  the  said  defendants  did  then  and. 
there  tie,  fasten  and  lynch  to  a  certain  tree, 
and  the  said  defendants  did  then  and  there 
strip  and  tear  all  the  clothing  off  the  person 
and  body  of  said  plaintiff,  and  the  said  de- 
fendants did  then  and  there  with  sticks, 
clubs,  whips  and  switches  beat,,  bruise  and 
wound  the  said  plaintiff  on  various  parts  of 
bis  body,  by  means  whereof  the  said  plaintiff 
was  hurt  and  injured  and  became  and  was 
sick,  and  the  aaid  defendants,  at  the  ttmo- 
tbey  so  beat  and  bruised  the  plaintiff  as 
aforesaid,  then  and  there  ordered  and  com- 
manded the  plaintiff  at  ones  to  leave  and 
Suit  his  said  nome  and  the  said  county,  and 
len  and  there  informed  the  plaintiff,  and 
threatened  that  in  case  he  should  be  found  at 
his  said  borne  twenty-four  hours  thereafter 
that  they,  said  defendants,  would  take  bis 
life,  and  the  plaintiff  being  greatly  in  fear 
of  tbe  defendants,  and  believing  the^  would 
execute  their  said  threata  on  his  failure  to 
iply  with  tiieir  said  demand,  be  did  leave 
and  abandon  bis  said  home  and  the  county. 
And  at  the  time  of  bts  being  so  compelled 
Vo  leave  said  county  and  flee  from  his  home 
by  reason  of  the  threats  aforesaid,  be  was  en- 
gaged in  farming  and  bad  growing  a  large 
crop  of  com,  and  he  was  compelled  to  and 
did  abandon  said  crop,  and  has  thereby  lost 
the  same ;  and  said  crop  at  said  time  was  of 
the  value  of  |ISO ;  and  by  being  so  driven 
away  as  aforesaid,  the  plaintiff  was  thrown 
out  of  employment,  anii  was  compelled  U> 
ar.d  did  go  among  strangers,  and  was  at  great 
expense  in  traveling  about  and  paying  for 
his  living,  to  wit :  Uie  sum  of  »250 ;  that  by 
reason  of  the  wrongs  and  Injuries  done  him 
by  tbe  defendants,  as  in  this  paragraph  al- 
leged, he  has  been  damaged  in  the  sum  ot 
tlO,000,"etc. 

Tbe  defendants  answer  by  general  dental. 
On  the  trial  of  tbe  cause  tbe  appellee  called 
each  of  the  appellants  as  a  witness,  for  the 
purpose  of  proving  the  Identity  of  tbe  per- 
sons who  committed  the  assault  and  battery 
charged  in  tbe  complaint,  but  each  of  the 
appellants  declined  to  answer  Che  questions 
propounded  Io  htm,  assigning  as  a  reaaoD 
therefor  that  by  so  doing  be  might  subject 
himself  to  a  criminal  prosecution. 
Upon  this  branch  of  the  case  the  appellant* 

ply  to  an  aotloii  (or  Inlurles  caused  b;  an  aisault. 
KalD  V.  IatUo,  U  Hun,  m 

BxemtAarti  or  punUlx  Oamaoca  fn  cosei  ot  tort. 

£zeiiiplsry  damages  are  allowable  In  an  action. 
for  a  tort,  when  the  wroog  ts  oommlCtsd  with  a 
bad  motive,  or  bo  reoklesalr  as  to  Imply  a  disregard 
of  social  obUaatloaB,  or  the  act  was  done  waatoni;, 
maliclouslTOrwlokeiU;.   Day  v.  HoUand,  U  Or.  1U. 

Uablllt;  for  punitlva  damagea  rata  primarily 
upon  wrong  motive.  Halnea  v.  Bchulta,  U  Cent 
Rep.  ne,  60  M.  J.  L.  181;  Webb  v.  GUman,  «  New 
Kng.  Bap.  U8, 80  Ue.  ITTi  Wenttrortb  v.  Blaokman. 
niowa,Wk] 
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requested  the  court,  at  the  proper  time,  to 
instruct  the  jurv  as  follows : 

"17.  Soma  of  the  defendants  were  made 
witnesaeB  bj  the  plaintiff  sad  declined  to  tee- 
ttf7.  Tberefussfof  sDjoneof  them  toteatiff 
ia  not  a  circumstance  agsiost  tbem  ;  It  Is  not 
evidence  agsiiist  them,  and  cannot  be  soused. 
It  raises  neither  preaumplion  nor  Implica- 
tion a^inst  them  or  him  as  to  being  guilty 
of  the  aseauU  complained  of.  Tbls  refusal 
cannot  In  any  war  aid  the  plaintiff,  or  add 
to  the  strength  of  his  evidence.  The  same 
force  of  evidence  is  required  to  find  a  verdict 
for  the  piainliS  with,  aa  without,  the  refusal 
made  by  the  defendants.  In  other  words, 
it  is  not  a  matter  for  conslderatioD  in  your 
minda,  or  of  discuasion  In  the  jury  room. 
Your  duty  requires  you  to  see  that  your 
minds  are  not  involuntarily  influenced  by  it. 

"18.  The  plaintiff  must  make  out  his  case 
by  proof  of  the  affirmative  fact,  and  the  faiU 
ore  of  the  defendants  to  deny  cannot  be  a 
substitute  for  affirmative  proof. 

"19.  The  fact  that  the  defendants  have  not 
testifled  in  their  own  behalf  is  not  a  circum- 
stance tbat  can  be  considered  against  them 
or  against  anyone  not  so  testifying. ' 

The  court  refused  to  ^ive  these  Instruc- 
tions, but  ^ve  the  following ; 

"6},  If  aurjng  the  progress  of  the  trial 
any  of  the  defendants  In  this  action  may  have 
been  called  to  the  witness  stand,  and  de- 
clined to  testify  because  of  bis  privilege  not 
to  speak  of  'the  fact  of  the  transaction,  be- 
cause it  might  subject  him  to  a  criminal 
prosecution,  you  are  not  to  consider  such 
refusal  or  such  claim  of  privileges  from  tes- 
tlfving  in  determining  the  fact  whether  such 
defendant  committed  the  act  complained  of 
against  him.  outside  of  and  independent  of 
tCis  claim  of  privile^.  The  plaintiff  must 
establish  every  material  allegation  contained 
in  bis  complaint  by  a  preponderance  of  the 
evidence  given  in  the  cause,  and  you  will 
consider  all  other  facts  and  circumstances 
present  on  the  trial  in  determining  what 
facts  have  been  proved." 


asked,  and  also  In  giving  that  last  above  set 
out. 

The  only  authorities  cited  by  tbe  appellants 
supposed  to  have  any  bearing  upon  the  ques- 
tion now  under  consideration  are  the  cases  of 
Lmtg  V.  atnle,  M  Ind.  183;  Com.  v.  Scott, 
123  Mass.  389.  and  PeopU  t.  ifauriausau,  60 
Hich.  II!. 

The  case  of  Zojtg  v.  Slate  throws  no  light 
upon  tbe  question  now  under  consideration, 
as  that  was  a  case  where  the  counsel  for  the 
State  referred  in  argument  to  the  fact  that  the 
defendant  in  the  case,  which  was  a  criminal 
prosecution,  had   not  lestifled.     It  was  held 


reversed  tor  thi 

The  case  of  Cam.  t.  Scott,  rupra,  was  a 
case  where  tlie  court  permitted  tlie  prosecut- 
ing attorney  to  comme'^t  on  the  f  it:t  that  the 
defendant,  tn  a  criminal  case,  did  not  testify 
in  his  own  behalf,  and  the  Judgment  was 
reversed  for  that  reason. 

In  the  case  of  Avpb  r.  Mminaiuau,  lupra, 
0L.R.A. 


the  witness  who  refused  to  testif;  was  not  a 
party  to  the  proHccution,  and  It  was  held 
that  his  refusal  to  answer  a  question  imput- 
ing to  him  a  larceny,  on  the  ground  that  his 
answer  might  subject  him  to  criminal  prose- 
cution, was  not  to  be  considered  as  affecting 
his  credibility. 

None  of  these  cases  throw  light  upon  tbe 
subject  as  to  what  effect,  if  any,  is  to  be 
given  to  Uie  refusal  of  a  party  to  a  civil  ac- 
tion to  answer  questions,  when  called  hy  his 
adversary,  upon  the  ground  that  his  answers 
would  subject  him  to  criminal  prosecution 
on  account  of  the  matters  involved  In  Uie  is- 
sues In  that  particular  suit.  It  will  readily 
be  conceded  that  such  refusal  to  answer 
could  not  be  used  against  him  in  a  criminal 
prosecution,  for  that  would  effectually  de- 
prive him  of  tbe  benefit  of  the  rule  that  k 
person  In  a  criminal  case  cannot  be  required 
to  fumlab  proof  against  himself.  State  t. 
Bailt^,  54  Iowa,  414. 

The  questions  here  Involved  Incidentally 
arose  In  the  case  of  Cams  v.  LittAJMd,  3 
Mich.  840.  In  that  case  the  plaintiff  called 
the  defendant  as  a  witness,  who  declined  to 
answer  the  question  propounded  to  hira  upon 
the  ground  that  hia  answer  thereto  might 
tend  to  criminate  him.  During  the  argu- 
ment of  the  cause  counsel  for  tbe  plaintiff 
was  commenting  upon  the  refusal  of  tha  de- 
fendant to  answer  the  question  propoundeil 
to  him  when  on  tbe  witness  ettuid,  where- 
upon counsel  for  the  defendant  interposed 
an  objection. 

The  court  remarked,  tn  tlie  bearing  of  th» 
Jury,  that  such  refusal  of  the  defendant  wa» 
not  evidence  against  bim,  yet  it  was  impos- 
sible to  prevent  the  Jury  from  having  the 
whole  case  and  knowing  what  was  done,  in 
open  court,  In  the  course  of  the  trial  before 
them,  or  to  prevent  counsel  from  comment- 
ing upon  it.  It  was  held  that  the  refusal  of 
the  defendant  to  testify  was  not  evidence 
against  bim,  and  that  the  court  erred  in  not 
reatralntng  counsel  in  their  comments  upon 
the  fact  of  such  refusal.  This  case,  how- 
ever, has  not  escaped  criticism.  Attached 
to  the  case  and  found  in  the  volume  where 
the  same  is  reported  Is  the  following  note: 
"The  precise  point  involved  in  this  opinion 
does  not  seem  to  have  arisen  In  either  Illinois 
or  Wisconsin,  nor  in  any  other  case  In  Mich- 
igan, The  more  it  is  analyzed  the  more 
doubtful  it  will  appear.  The  jury  have  the 
right,  and  It  Is  their  duty,  not  merely  to 
listen  to  the  words  which  a  witness  utters, 
hut  to  note  bis  manner  of  testifying — not 
merely  to  note  how  far  his  knowlcd^eitenda, 
but  to  note  equally  where  his  ignorance, 
evasion,  silence,  hesitation  or  lapse  of  mem-  ■ 
ory  oct'urs ;  thus  it  becomes  part  of  his  man- 
ner to  note  in  one  sense  what  he  testiflea  to, 
aud  wliat  he  declines  to  testify  to,  for  cer- 
tainly it  ia  equivocal  logic  to  aay  that  If  he 
Btamnicra,  hesitatea,  evades,  etc.,  in  testi- 
fying to  a  given  matter,  the  jury  may-nolo 
his  manner,  but  If  he  refuses  to  testify  at 
all  they  cannot.  In  what  mental  condition 
shall  they  standi  Shall  they  try  to  occupy 
tbe  same  position  as  If  tbe  witness  had  an- 
swered the  question  frankly,  either  in  tbt 
affirmative   or   negative!    This,  as  •  rale. 


Ikdllna.  Supbeke  Cocbt. 


would  be  Impossible.  It  la  equallj  Impos- 
sible for  tbem  to  occupy  the  same  mental 
Attitude  as  if  tbe  qucstloo  had  not  been  asked. 

The  true  position  would  seem  to  be  that 
while  the  declination  of  the  witness  to  answer 
ie  not  to  be  taken  as  an  admission  of  bis  guilt, 
yet  it  is  a  circumstaace  in  his  manner  of 
t^tifyin^,  which,  like  any  other  physical  or 
mental  circumstance,  such  as  delay,  pallor, 
evasion,  etc..  may,  with  other  circumstances, 
be  considered  by  them  In  weighing  the  wit- 
nesses' testimony.  Indeed,  no  judge  or  Jury 
could  avoid  being  differently  auected  by  tho 
refusal  to  answer  than  tbey  would  by  the 
answer;  and  if  the  fact  be  so  it  would  i 
to  be  idle  ceremony  for  the  Judge  at 
pritit  to  order  that  it  should  not  be  so." 

The  question  now  before  us  was  directly 
InTolved  in  the  case  of  Andrtw$  y.  Fryt,  ltf4 
Haas,  284.  In  that  case  the  question  !i 
volved  was  as  to  whether  the  plaintiff  had 
license  to  sell  intoxicating  liquor.  TJpo- 
being  asked  that  question  by  the  defendant 
the  plaintltT  declined  to  answer,  assigning 
as  a  reason  therefor  that  his  answer  might 
tend  to  criminate  himself.  In  commenting 
npon  this  branch  of  the  cose  the  court  said : 
"This  refusal  to  answer,  like  any  other  re- 
fusal to  produce  evidence  in  his  power,  was 
competent  evidence  against  hltn  and  hta  part- 
ner. A  party  offering  himself  as  a  witness 
in  his  own  behalf  stands  diRerently  in  this 
respect  from  a  third  person  brought  into 
court  to  testify  in  a  case  in  which  he  has  no 
Interest." 

We  think  this  case  states  the  correct  rule. 
Suppose  A  institutes  suit  against  B  to  recover 
the  value  of  a  horse  which  A  alleges  B  has 
stolen  from  him.  On  the  trial  of  the  cause 
A  testifies  that  he  saw  B  take  the  borse  from 
the  stable,  and  then  places  B  upon  the  wit- 
ness stand  and  asks  him  if  he  aid  not  take 
the  horee  at  the  time  and  place  charged.  B 
declines  to  answer,  alleging  and  stating  as 
a  reason  that  his  answer  would  tend  to  crim- 
inate bim.  Can  it  be  denied  that  such  con- 
duct on  tbe  part  of  B  tends  to  corroborate 
the  testimony  of  At 

So  in  this  case,  tbe  appellee  had  testified 
to  tbe  identity  of  the  appellants,  and  when 

R laced  upon  tne  witness  stand  and  questioned 
1  relation  to  the  assault  and  battery  with 
which  they  were  charged,  they  declined  to 
•nswer  upon  the  ground  that  their  answers 
would  tend  to  criminate  them.  We  think 
■uch  refusal  was  a  matter  proper  to  be  con- 
sidered by  the  jury,  in  connection  with  the 
testimony  of  the  appellee.  Nor  does  this 
holding  violate  the  well-known  rule  that  a 
party  In  a  criminal  case  shall  not  be  com- 

Seiled  to  furnish  evidence  against  himself, 
)r,  as  we  have  seen,  when  prosecuted  crim- 
inally, his  conduct  in  refusing  to  tratlfy  in 
the  civil  case  cannot  be  given  In  evidence 

We  do  not  think  the  court  erred  in  refusing 
to  give  the  instructions  asked  bj  the  Bppel- 

The  instruction  given  by  the  court  was  as 
favorable  to  the  appellants  as  they  had  the 
right  to  ask.  It  Is  not  erroneous  in  assuming 
tbe  eiistenoe  of  the  assault  and  battery 
charged  In  the  complaint,  as  the  existence 
9L.B.A. 


of  such  assault  and  battery 
puted  fact  In  theci 

over  the  identity  of  the  parties  who'com- 
mitted  tbe  wrong.  In  some  particulais  the 
instruction  Is  somewhat  obscure,  but  there  is 
no  reason  to  believe  that  tjio  Jury  were  misted 
thereby  to  tbe  prejudice  of  the  apjiellonts. 
The  appellants  also  claim  that  the  court 
erred  in  refusing  to  give  to  tbe  Jury  in- 
structions numbered  8,  4,  S  and  6,  as  asked  bj 


forir 


e  laid  1: 


tbe  c 


in  this  cause  none  can  be  allowed. 

"4,  No  special  damages  are  laid  in  the 
complaint  because  of  alleg<>d  Injury  to  health 
or  iuBrmitiea  of  any  kind  brought  on  by  the 
alleged  whipping,  and  there  is  no  question 
of  that  kind  before  vou. 

"G.  The  plaintiff  has  testified  in  regard  to 
his  bavin?  palpitation  of  the  heart  and  ner- 
vous debility,  brought  on.  as  be  claimed, 
by  the  alleged  assault  and  battery.  He  hu 
set  out  nothing  of  the  kind  io  his  complaint, 
and  you  are  instructed  to  disregard  any 
evidence  upon  tbe  subject  of  such  conse- 
quential results, 

"6.  No  special  damages  are  laid  In  the 
complaint  for  the  loss  of  time,  nor  Is  there 
any  evidence  upon  that  subject,  and  nothing 
of  this  kind  can  be  allowed,  nor  for  any 
alleged  loss  of  crops." 

The  contention  of  tbe  appellants  is  that 
the  appellee  cannot  recover  in  this  action 
for  palpitation  of  the  heart,  or  for  any  other 
suffering  peculiar  in  its  nature,  without 
alleging  such  peculiar  suffering  by  way  of 
special  damages. 

It  is  argued  that  the  appellants  are  only 
liable  for  such  damages  as  they  had  a  right 
to  expect  as  the  natuial  consequences  of  their 
act,  unjees  other  damages  are  specifically 
alleged  In  the  complaint ;  and  as  palpitation 
of  the  heart  is  not  the  natural  or  usual  result 
of  personal  chastisement,  the  appellee  cannot 
recover  on  account  of  such  suffering  In  this 
action,  because  it  is  not  specifically  set  forth 
in  the  complaint. 

It  is  no  doubt  true  that  a  party  cannot 
recover  special  damages  without  specifically 
altegine  such  damans  In  his  complaint. 

In  Bedgwick  on  Damages,  vol.  2,  Tth  ed. 
p.  707,  the  learned  author  quotes  with  appro- 
val from  Mr.  Chitty  the  following:  "Dam- 
ages are  either  general  or  special.  General 
'  "  ■es  are  sucn  as  the  law  Implies  or  pre- 
_  ...  to  have  accrued  from  the  wrong  com- 
plained of.  Special  damages  are  such  as  re- 
-"-  "tk  place,  and  are  not  implied  by  law, 
either  superadded  to  general  damages 
arising  from  an  act  Injurious  in  itself,  as 
where  some  particular  loss  arises  from  the 
uttering  of  slanderous  words  actionable  in 
themselves,  or  ore  such  as  arise  from  an  act 
indifferent  and  not  actionable  In  itself,  but 
Injurious  in  its  consequences,  as  where  words 
become  actionable  only  by  reason  of  special 
damages  ensuing.  It  does  not  appear  to  be 
necessary  to  state  the  former  description  of 
damages  in  the  declaration,  because  presump- 
tions of  law  are  not  in  general  to  be  pleaded 
or  averred  as  facts.    But  when  the  law  does 
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ntPt  necemuily  Implf  that  the  pUlntlfF  iuh- 
tained  damage  bj  tbe  act  complained  oF,  It 
is  esaential  to  the  validltf  of  the  declaratioD 
that  tbe  recnltlng  damagea  should  be  abowo 
with  particalarlty." 

In  a  note  on  page  008  of  the  same  work  ft 
ii  said:  "The  law  presumes  damagea  and 
dispensea  with  their  avenneut  for   bodilj 

Kin  and  suftBrlng  In  actions  for  personal 
jury,  "—citing  Ourtit  v.  Boehater  A  8.  B. 
Co.  18  N.  T.  K34 ;  SttMrVviut  v.  Sau  J«rty 
SteaviJxxU  Co.  46  Barb.  S2S. 

In  such  actions,  the  plaintiff  may  also 
recover  for  mental  suffering  without  any 
■peciflc  averment  upon  the  subject.  Wrigni 
T.  Qnniiton.  53  Ind.  887 ;  Ohio  A  M.  R.  Co. 
T.  HteAt.  116  Ind.  448..  and  cases  cited. 

The  complaioaDt  in  this  esse  alleges  that 
by  reason  of  the  injuries  inflicted  by  the  ap- 
pellants he  was  hurt  and  Injured  and  became 
and  was  sick.  Ubder  these  allegations  we 
Uiinlc  the  appellee  might  prove  the  extent  of 
bis  Injuries  as  well  aa  the  extent  of  his 
physical  and  mental  suffering  resulting  im- 
mediately from  the  aasault  and  battery  al- 
leged in  his  complaint,  duch  physical  and 
mental  suffering  was  not  the  subject  of 
special  damages  within  the  legal  meaning 
of  that  t«rm,  and  It  was  not  aeceasary  to 
epeclflcally  set  tbem  out  in  tbe  oomplalnt. 
For  Uiis  reaaou  tbe  court  did  not  err  in  re- 


fusing to  give  the  fourth  and  fifth  Inatroc- 
tions  asked  by  the  appellants. 

The  third  inatruction  asked  Is  not  tbe  taw 
in  anv  aspect  of  the  case,  and  should  not 
have  Deen  given.  In  an  action  to  recover 
damagea  for  an  assault  and  battery,  tbe 
plaintiff  may  recover  such  dnmagea  as  are 
the  natural  result  of  bis  injun,  without 
Bpeciflc  averment,  though  sucb  damagea 
accrue  after  tbe  commencement  of  the  auit.  - 
Birehard  t.  Booth,  4  Wis.  07. 

The  sixth  instruction  asked  relates  to  4 
matt«r  not  within  the  Issues  or  the  evidence 
in  the  cause,  and  waa  properly  refused  by 
the  court.    Tbe  court  inftructed  the  jury 


tention.  The  assault  and  battery  charged 
and  proven  on  tbe  trial  was  of  an  agnavated 
charact«r,  and  the  jury  who  heard  uie  evi- 
dence and  had  the  parties  and  witnesaei 
before  it  were  the  best  judges  of  the  amount 
necessary  to  compensate  the  appellee  for  tbe 
injuries  be  bad  received  at  the  bands  of  tlM 
appellants. 

There  is  no  error  In  the  record. 

Judgment  aghmad. 

Petition  tor  rehearing  overruled  June  SS, 
18». 


HEW  HAMPSHIRX  BUPREHE  COTTRT. 


DUSTLET 

e. 

B03TCN  &  UAIHX  R. 

(..-.N.H...,.) 

1.  A  rapil»tlim  of  ft  murier  with  >«. 
■{Met  to  tbe  tnuMportaUoB  of  live  anl- 
eaala,  whicb  Axes  tbe  ordinary  valoe  ot  boisai 


tor  whiob  It  will  hoM  lUelf  rraponilhle  In  aam  ot 
lea  at  ttOO  each,  and  lequlre*  aztoa  nnuirmrw 
tlon  for  tnmpottliiir  anlmata  ot  srater  value,  M 
reasonable  and  valid. 
fl.  One  yrbo  ships  hla  hora*  »■  ad  ordl- 
uurjr  On0(  knowing'  that  a  regulatfon  of  tbe 
eanier  Umtla  lU  Uabflltr  Id  oaw  of  the  loss  of 
■ucb  animals  to  a  oeitain  mm,  and  requires  eitm 
oompeDnUon  for  tranaportlns  anlmali  of  greater 


A  railroad  ODmpan7  eneagad  In  the  bnilnees  of 
ImitportlnK  live  nook  Is  bound  Co  fumlsb  suitable 
can  therefor  upon  reasonable  notloe.  whenever  It 
la  within  Ita  power  to  do  10  without  Isoperdlzlng  Its 
other  bnalnev.   Arrea  v.  Chicago  A  N.  W.  B.  Co.  T1 

wis.  an. 

where  there  to  a  provlsloD  that  the  shipper  load 
end  unload,  carrier's  lervanti  to  be  aubjeotto  tbe 
onler  of  the  ahlpper.  It  to  tbe  duty  ot  Itie  shipper  to 
■ecura  the  doon  andof  carrier  to  allow  tSate  there- 
for. Nevbr  V.  Chloago,  B.  I.  A  P.  B.  Co,  1  Weat. 
Hep.  170.  U  Ho.  App.  BIO. 

A  shipper  Ii  not  entitled  to  have  tatooattle  oarrled 
In  can  of  a  speolal  oonatmotioD,  belonging  to  a 
third  party,  and  saperlot  to  ordinary  oattle  core. 
Tbe  retiual  to  lue  the  oais  dealied  br  the  shipper 
doca  not  eonstttute  unjust  dlsorlml&atloD.  Hor- 
ito  T.  Delaware.  L.  A  W.  B.  Oo.  S  Inters.  Com.  Bep. 
«T. 

A  oarrkr  to  not  bound  to  furnish  ceia  to  carrr 
Ure  MoQk  on  Bundayi  yet  having  reoelved  atook 
Into  pens  for  transportation  it  beoomee  Its  duty  to 
■blpwltbout  unreasonable  delay.  Guinn  v.Wabaab. 
Bt.  L.  A  F.  B.  Oo.  8  Weat.  Bep.  OS,  W  Uo.  App.  1B3. 

The  station  agent  ot  a  railroad  oompany  has  au- 
thority to  receive  and  forward  frelgbt.  and  may 
B  L.  It.  A.  21 


bind  tbe  oompany  by  a  ooutiaot  to  fumtoh,  on  ■ 
oertalu  day  named,  oais  tor  the  tiansportAtlon  <a 
live  (took,  although  In  mating  auoh  oontrsot  he 
may  have  exceeded  his  authority.  Qelvln  v.  Ean- 
■as  aty,  et.J,*aaB.0a.4  west  Bpp.  IIS.  !1  llo, 
App.  713. 

A  railroad  company  In  the  oorrlage  !ot  live  atook 
Es  not  required  to  nee  the  mfeet  and  beat  rootlve 
power,  with  the  heat  appllanoes  lo  use,  but  to  only 
required  to  use  such  oaiV  and  motive  power  and  ap- 
pllanoee  as  aie  smtable,  safeaod  sandeDt.  UllnoH 
Central  B.  Oo.  T.  Haynea,  tB  MiB.  1». 

It  is  the  du^  of  a  carrier  of  stook  br  railroad  to 
provide  a  Hfe  mode  <tf  delivery,  by  having  a  plat* 
form  cultahle  for  tba  pnrpoeo  of  unloading  atook. 
Owen  V.  Louisville  A  M.  B.  Co.  81  Ky.  UL 

The  legal  dutyotcarrleiatoiiot  fully  dlsobarged 
by  receiving  on,  and  diaebarging  from,  their  car* 
live  stook  at  a  depot.  aeee«e  to  which  must  be  pur- 
obaaea  Keith  v.  Keutuoky  Cent.  B.  Co.  (Kyj  1 
Inlets.  Com.  Bep.  SOL 

DMvtofted  andvattrttoOs. 

Under  tbe  Statute  preecrlblOK  a  penally  to  be  re- 
covered by  the  owner  oaalnst  a  oarrlei  who  shall 
tall  to  aolBatenUy  teed  andwater  live  atook  during 
tranaportUlcHl  and  nntU  dalivery.  In  order  to  a«- 
tfaortie  a  leooveiT  of  euch  penal^ 


Gee  also  26  L.  R.  A.  24B; 


i  L.   R.  A.  17S. 


New  Hakpbeibe  SuTBma  Coubt. 


JULT, 


Ttane,  tberebr  «l«att  to  treat  hla  bone  for  the 
purpoae  or  tnuigporlatloD  u  of  no  Breater  value 
than  that  Died  hj  the  reKul&tJon,  aad  h«  oannot, 
Id  GMe  of  kuB,  tnabC  on  a  hlKher  vbIuoUod. 


faroT,  but  foraless  Bmonnt  than  dcmaiided.  In 
SD  ftclioa  brougbt  to  recover  damnsea  for  In- 
juries to  fala  hor^e  through  the  alL'^red  uegli- 
geoce  ot  defendauL     (wrniUd. 


Plalnllir  ahlpped  hla  boree  orer  defendanf* 
road  as  an  ordinary  one,  undersiiKidinK  that  if 
anj  injurr  occurrel  the  Railroad  liad  a  regula- 
tion limliing  ItB  liability  to  (200  for  an  ordi- 
nary horse,  and  reqiiinng  exlra  compensatioD 
for  the  transportation  of  animals  nboee  Tain* 
wa«  greater  than  that  amount.  The  horse  wa» 
injured  during  the  course  of  transportation 
and  this  action  was  brought  to  recover  damages 
therefor. 

The  facta  were  found  br  referees,  who  ro- 
porled  generally  In  favor  of  plaintiff,  fixing  bis 
damBgea  at  |350.    He  took  exceptions  to  their 


irroundB  must  be  particular!;  aet  f  ortb  and  clewt; 
ettabllsbad  bT  proof.    Good  v.  Oalveaton,  B.  *  8. 

A.  R.  Co.  (Tez.)  t  L.  R.  A.  BDl. 

A  carrier  haa  the  dutr  to  feed  and  water  atook 
duHQff  tTanaportatlon.  and  eannot  traoafeT  It  to 
the  sblpper  by  a  cuetom  requiring  him  to  go  along' 
on  the  wme  train  with  the  stock  to  teed  and  WBt«r 
them  at  hb  own  risk  and  expense.    Hisaouii  Pao. 

B.  Co.  T.  Fagan,  t  L.  R.  A.  T6.  7S  Tax.  137. 

1lt»  fact  that  one  of  two  trains  oaiTTtais  cattle 
was  nora  than  twentj-elght  hours  on  the  road 
without  feeding  or  watering  them.  In  violation  of 
V.  B.  Bev.  SlaL,  I  ISM,  wlU  not  make  the  company 
liable  for  damagea  to  the  cattle  during  shipment, 
where  the  shipper  had  a  apedal  contraot  binding 
him  to  take  care  of,  teed  and  water  them  on  the 
road,  and  theif  Is  nothing  to  show  what  part  of  the 
damage  to  them  was  caused  b;  failure  to  teed  and 
water  them.  Ulseourl  P.  B.  Co.  v.  Texas  *  P.  B. 
Co.  41  Fed,  Bep.  nS.  Bee  nets  to  Ulseourl  Pao.  B. 
Co.  T.  F^gau  (Tex.)  3  L.  B.  A  TIL 

BapoTUIMlUia  of. 

Where  a  railroad  compan;  reoelves  for  shipment 
a  car  of  hogs  which  Is  overloaded.  It  assumes  all 
the  reeponalbllltles  ot  a  common  carrier  with  ref- 
erence tott,Bnd  cannot  eecapellablllty  for  damage 
to  ttae  propertr.  on  the  ground  tbnt  the  cor  was 
overloaded.  Klnnlck  v.  CMoago,  B.  L  ft  F.  B.  Oo. 
a>  Iowa,  aCB. 

Wben  a  carrier  falls,  without  good  excuse,  to  de- 
Uvar  the  goods  on  demand  alter  ther  have  reached 
their  deeUnatlon,  he  oontlnuee  to  hold  them  as  car- 
rier at  his  own  risk  and  perIL  Louisville  ft  N.  B. 
B.  Co.  V.  HcOulre.  7S  Ala.  885. 

In  the  abeeooe  ot  statutory  refrulatlons,  the  lia- 
bility ot  a  oommou  carrier  oontlnuee  after  the 
goods  have  reaohed  tlielr  deetlnatlon,  until  tbeoon- 
Blg^ee  has  had  ■  reasonable  time  to  remove  them: 
and  after  Ibat  time  be  la  liable  only  as  a  waietaouae- 
nan.  or  bailee  tor  hire.    /bid. 

The  mere  fact  ot  giving  a  pass,  so  that  a  servant 
of  the  owner  may  go  with  cattle  which  are  shipped, 
doea  not  relieve  the  carrier  from  responsibility  for 
them.  Felnberg  v.Selaware,L.ft  V.B..Oo.(H,J.) 
July  12,  IBSa 

Where  tbe  carrier  does  not  hold  itself  out  as  a 
eommon  carrier  of  dogs,  nor  assume  their  trans- 
portation In  that  cbarscter,  but,  as  a  matter  ot  ac- 
commodation to  a  pBHsenger  who  was  notlOad  of 
Ita  rules,  permits  lis  servant  to  receive  ttaem  In  lie 
ear,  and  accept  pay  for  their  transportation,  such 
arrangement  at  moat  can  only  charge  the  carrier  as 
a  t>al]ee.  or  prlrato  carrier.  Boneyman  v.  Ocegon 
ft  Cal.  B.  Co.  la  Or.  X2. 

TTndera  complaint  charging  the  defendant  as  a 
Oommon  oarrier,  no  recovery  can  be  bad  upon 
proof  ot  a  liability  as  a  private  carrier  only.  Itttd. 
See  note  to  latematlonal  ft  O.  N.  B.  Co.  v.  Tlsdale, 
(Tex.ML.B.A.51S. 

PtoruardfTw  by  eonnteUno  lint. 

A  carrier  that  reoel  ves  cattle  oonalgnad  to  apolnt 
beyond  Kb  own  mad,  with  an  agreement  to  deliver 


oonnectlng  Hne,  has  the  duty  to  deliver  0ieis 
le  oooneodng  carrier  safely,  whether  In  tb* 
original  oars  or  In  carsfumlsbed  by  theconiieotlDC 
road ;  and  this  daiy  Inoludce  providing  sultaU* 
twddlng  for  tbe  oaia,  partitions  to  keep  the  cat- 
tle apart  and  proper  care  In  not  unduly  crowd- 
ing them.  Alabama  Q,  S.  B.  Co.  v.  Thomas  (Alai 
i^T  6.16)0.   See  note  to  Croaean  r.  New  Tork  ft  N. 

B.  B.  Oo.  (UasB.)  S  L.  B.  A.  TW. 

The  authority  of  thaagen  t  of  a  railroad  oompaikj 
to  keep  cattle  In  the  original  oara.  or  transfer  Iheoa 
to  others  fumlabed  by  a  oonaocting  road.  Involves 
t^eduty  otputtlngcara  furalahed  by  thelattecln 
suitable  condlUon,  or  else  aUowing  tbe  shipper  ts 
do  so,  under  his  oontract  to  caxe  for  them  dnilns 
transportatioa.   Alabama  Q.  6.  B.  Oo.  v 

Where  a  oontract  Is  made  for  the  tr 
of  oattle  (o  a  point  beyond  the  line  Ot  the  road  of 
the  company  with  which  the  eontiaetis  made,  the 
liability  of  the  eontraodng  road  toceaMBtlta  ter- 
minus, a  oounectlng  oompany  to  wbloh  the  cattle, 
after  being  transported  over  several  roads,  ar» 
finally  delivered  and  tby  which  they  are  delivered 
at  their  deeUnatlon  and  all  oliarg«a  oollectad  tor 
ourriage.  Is  not  liable  as  a  partner  or  Joint  oon- 
tractor  for  lujiuiea  received  by  tbs  oattle  on  roada 
other  than  Ita  own.  Vt.  Worth  ft  D.  a  B.  Co.  v. 
WlUlama.  IT  Tez.  131. 

A  lallioad  oompany  reodvlng  hoisesfrom  aoon- 
neotlng  line,  with  notloe  that  the  shipper  has  at- 
tempted to  prepay  the  freight  for  the  whole  trana- 
haa  not  tMld  It  h)  full  at  the  regular 
andalsottaat  he  oontenplates  a  ooaHnuoas 
and  apeedy  passage,  has  the  right  to  carry  tha 
borsea  through  to  their  destination,  and  claim  a 
lleo  on  them  tor  the  balaooe  ot  the  ttelght^  Croa- 
san  V.  New  York  ftN.B.  B.Oo.3L.B.A.7»U» 
Uaia.l9a. 

DamofKt  for  SaOart 

For  refusal  ot  railroad  eompanr  t 
stock,  the  measure  ot  damages  Is  thi 
between  the  market  value  at  the  place  of  shipmmt 
and  the  plane  ot  delivery.  Bimey  v.  Wabash,  St.  L. 
ft  P.  B.  Oa  a  West,  Rep.  £08,  «l  Mo.  App.  ITO;  OA- 
vin  V.  Kansas  City.  SLJ.  ftaB.B.00Li  West.  Bop, 
Tie,  SI  Mo.  App.  zn. 

It  Is  ei 

or  place  of  destination.  In 
or  averment  in  the  complaint  that  defendants 
agent,  at  tbe  time  of  ooutractlDg  (o  furnish  can, 
was  informed  that  the  cattle  were  Intended  to* 
sale  at  such  plaoe.    Qelvin  v.  Eansos  City.  St.  J.  jk 

C.  B,  B,  Oo.  tttpni. 

In  an  action  for  damages  for  the  breach  ttl  aa 
agreement  by  a  railroad  oonpany  to  bring  all  Ilva 
■took  transported  over  Its  rood  toplalntllTs  stock 
yarid,  evidence  of  the  number  ot  oara  loaded  with 
stock  and  transported  by  the  oompany  la  admis^ 
ble  In  determining  tbe  question  ot  damages.  Terra 
BautaftL  B.  Oo.  v.  Struble, DW  U.8.8U,SIIk  aO. 


C.ocH^lc 
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ftwud.  whtch  were  diH«Ilow«d  bj  the  comrt,  and 
to  tbat  decision  be  took;  these  eiceptioDB. 

Mtttrt.  G,  E.  Cochrane,  J.  Q.  HaJl  and 
a.  Smith  For  plaiotiff. 

JfiSMr&Wore«ater  *  OaSnvy  tor  defeod- 
UL 

Clark,  J.,  deliveied  tbe  opioloii  of   the 

Id  Sirt  T.  Pmnti/laniia  B.  Co.,  113  TJ.  S. 
S81  [38  L.  ed.  717],  vbich,  like  the  present, 
was  an  action  lo  recover  damagei  from  a  rail- 
road for  Injuries  received  by  the  pUlntiS'i 


borsea  dniliiK  transportatioD  bv  tbe  defendant 
as  a  common  carrier,  tbe  bill  of  ladlDK  issued  bj 
the  derendant,  and  signed  by  tbe  plainliCt,  coo- 
tained  a  Btipulation  tbat  tbe  canier  assumed 
a  liability  to  tbe  ejcent  of  an  agreed  valuation 
not  exceeding  f200  for  each  horse,  and  the 
rate  of  frelgbt  was  based  upon  Ibat  condltioo; 
and  it  was  beld  that  even  in  case  of  toss  or 
damaga  by  the  nefiligence  of  the  carrier,  tbe 
contract  should  be  upheld  as  a  proper  and  law- 
ful mode  of  securind  a  due  proportion  between 
Ibe  amount  for  which  tbe  carrier  may  iM 
responsible  and  tbe  freight  received.    In  Oiat 


JAaMOv  for  ddov  tn  tAtpmcnt  and  Mivtrv. 

Chttle  loaded  on  the  oan  at  a  o'olook  F.  H.  o 
Trlday,  whtsh  are  not  moved  br  tlie  nllraad  oon 
panr  until  1  o'olook  on  Satordar,  «ben  it  la  too 
late  (or  tbam  to  reach  their  deatlcuttlon  la  time  for 
tbnBatnrdar  market,  are  not  supped  witblQ  a  rea- 
sonable time,  and  the  oompsnr  Is  liable  for  ttia  de- 
lay. CInDlniiBtl,  L  Bt  L.  ft  G.  B.  Co.  v.  Case,  ISt 
Ind.SlD. 

A  vessel  la  liable  for  tlie  keep  and  loss  of  wefarht 
tm  cattle  and  sheep  durlns  the  delay  In  SBlltnr  af- 
ter notice  to  ttie  shipper  tbat  she  would  sail  on  a 
oertaln  day.  Qoldamlth  V.  Tower  Hill  Steamship 
Oo,  ttl  Fed,  Eep.  BOB. 

A  ^ppei  of  cattle  oaimot  recover  damafrea  tor 
delay  In  the  nitlug  ot  a  venal  on  wbloh  tbey  are 
oanisd,  If,  alter  knowing  of  tbe  delay,  they  oould 
have  been  sold  without  loss.    IMd. 

Wheie  live  stock— oows  and  oalves— were  aocept- 
«d,  tr^ht  paid  and  receipt  givoQ,  tor  transporta- 
tion, without  express  oontraot  or  llmltatian,  and, 
being  ddayed  by  a  snow  storm,  were  put  la  a 
■tookyard.  where  they  died,  and  others  were  In- 
jured by  oold  and  ezpoenre.  the  railroad  aompftny 
was  liable  for  dantarea  as  a  common  carrier. 
IWnbeiv  V.  I>elBwars,  L.  *  W,  B.  Oo.  IN.  JJ  July 
u,ina, 

Wheie,  during  a  wronirtul  detenttou  of  cattle  by 
■hip  Dwneta,  to  compel  the  pnymeDtof  an  unfound- 
ad  claim  tor  one  day's  demuriBBO,  tbe  market 
piloe  declined,  the  ship  owners  were  llatile  for  tbe 
loee  In  tbe  prloe  of  the  cattle-  The  Builalk,  81  Ted. 
Bep.  ras. 

Where,  onaocounLof  acarrler'snes'llgenoe,  live 
■tock  arrives  at  tta  deatlnatloa  too  late  for  the 
market  that  week,  and  there  fa  nonurket  until 
the  fliat  of  tbe  tollowlns  week,  when  a  portion  of 
tbeatoekla  sold,  and  the  rest,  whioh  might  also 
have  been  sold  at  the  same  dme.  Is  kept  tjy  the 
owuer  tin  later  In  Uie  week,  when  It  is  sold  at  a  Khs 
priM  than  It  would  have  brought  on  the  day  when 
flM  former  portion  was  sold,  the  owner  Is  not  enti- 
tled to  teoover  tor  VM  depreciation  In  value  up  to 
tte  day  of  tbe  final  sale,  but  only  to  the  day  of  tbe 
Mde  of  like  former  portion.  Ayres  v.  Chicago  ft  K. 
w,  R.  do.  n  wia.  na. 

Tbe  measure  of  damagea  for  Ices,  by  reason  of 
tbe  delay  and  by  tall  In  tbe  price  of  tbe  cattle,  Is 
tbedHtereoea  between  tbe  market  value  at  the 
Idaea  of  delivery  at  the  time  the  cattle  would  have 
arrived  thate  K  defendant  bad  kept  Its  oontiaot, 
and  their  value  at  the  same  time  at  the  place 
of  shipment.  Oelvm  v.  Eansaa  City.  St.  J.  ft  a  a 
B.  Oo.  1  West  Bep.  T«S,  n  Mo.  App.  Ki. 

It  la  emv  to  oonsider  their  value  at  the  market 
or  place  of  desUnation  in  the  absence  of  evidence 
or  averment  In  the  oomplaint  that  defendant's 
agent,  at  tbe  time  of  oontraotla«  to  f  uralsh  oais, 
was  informed  tliatthe  oatile  were  intended  for  sale 


IitabCKty  /or  mlseorrfaoa  and  lorDna/U  delloarv. 
Acarrtermustdellver  cattle  to  the  party  dealg- 
natad  by  the  terms  ol  shipment,  or  to  Us  order,  at 
•  L.R  A. 


the  plaoe  ot  deatlnaUon;  and  where  It  deUvsis 
them  to  one  not  entitled  to  receive  them,  tt  ta  ac- 
countable. North  Pennsylvania  B.  Co.  v.  Com- 
merolal  Nat.  Banfeot  Cblcago,  UaU.  S.m.  O  L. 
ed.isr. 

Direction  on  way-blOs  to  notify  a  third  party 
named  doee  not  guaHfy  the  duty  ot  the  carrier  to 
deUver  cattle  to  the  ordOTot  the  oonalgnea.    IIM. 

Tbe  last  carrier  in  connecting  Uoeamust  deliver 
cattle  at  the  place  ot  destination,  aiid  to  the  coa- 
srgnee  tbete,  U  bo  was  made  known  to  It  on  ieeelv< 
log  the  freight  from  tbe  preceding  conneotlng 
oompany.    IMd. 

Tbe  oustom  of  a  oompany  ot  delivering  catrle 
without  reqnlrlng  the  production  of  the  bill  of  lad- 
ing or  authority  of  the  shipper,  doee  not  relieve  it 
from  liability  for  oattle  wroDgfuUy  delivered. 
DM. 

Indorsement,  by  the  shipper  to  plaintiff,  of  re- 
ceipts taken  on  the  shipment  ot  esttle,  transferred 
thedr  title  and  gave  plaintiff  the  right  to  their  poe- 
•eeslon,  and.  ft  ueceesary,  to  sell  them  tor  payment 
of  drafts  taken  Iv  him  agiUDSt  the  shipper.   JMd. 

Vbere  the  agent  pointed  out  the  car  upon  wbloh 
hogswere  to  be  loaded,  and  plaintiff  lowled  them 
on  the  car  pointed  out.  but  by  mistake  of  tha 
agents  and  employ^  of  the  company  the  oonstgn- 
ment  mlacsrrled.  the  company  is  l<abl&  Wilson  v. 
Wabash,  St  L.  ft  P.  R.O0.  a  Uo.  App.  EO,  S  West.  Rep. 
tt. 

The  carrier  must  deliver  cattle  to  party  deelg- 
nated  by  terms  of  Shipment,  or  to  his  order,  at  the 
place  of  destiDHtlouj  and  where  It  delivers  them  to 
onenotentltled toreoelveihem  Itlssooountable. 
North  Pennsylvania  B.  Co.  v.  Commercial  Nat 
Bank  of  Chicago,  supra. 

TndoiMment  by  the  Shipper  to  plaintiff.  Of  re- 
ceipts taken  on  shipment  of  cattle  gave  plaintiff 
the  right  to  their  possession,  and.  It  neceesary,  to 
sell  them  for  payment  of  drafts  taken  by  hJm 
against  the  shipper.    Jbfd, 

Custom  ot   the  oompany,  of  delivering  cattle 
without  requiring  production  ot  tdll  of  lading  or 
authority  <tf  shippra',  does  not  ralleveit  from  lia- 
bility tor  cattle  wrongfully  delivered-   IMl 
BamocMi/M' iK^lpent  las*  or  tnfiirv. 

In  an  actlou  tt>t  damagea  for  Injury  and  teas  of 
cattle  by  negllgenae  ot  die  carrier,  brought  against 
the  lessee  of  tbe  road  wlHi  which  the  contract  ot 
shipment  was  made,  nottoeot  Ices  given  to  the  gen- 
eral freight  agent  of  the  lessor  road.  In  pursuance 
of  the  terms  of  the  contract,  and  serrlceof  sum- 
mons upon  the  proper  station  agent  of  dctendaot 
oompany,  IssuISclent.  Beynolds  v.  Bt.  Louis,  LM. 
ft  S.  B  Co.  4  West.  Rep.  906,  U  Ho.  App.  SOB. 

Suit  was  brought  to  recover  damages  for  Injury 
to  horaea  shipped  tiy  rail.  Hie  owner,  tot  two 
days,  retUMd  to  receive  the  horses  at  the  place  of 
deetlnaUon,  owing  to  tome  extra  charges.  It  was 
held  that  no  axpensa  thereafter  ItMnured  oouM  ba 
properly  charged  to  defendanta,  LoulsvlUe  ft  H. 
R,  Oo.  V.  Trent,  U  Lea,  UB. 

Notice  to  a  carrier  that  oows  shipped  are  preg^ 
nant  is  not  necessary  In  order  to  rec 


tea 


New  Uaiipshisb  Bupbems  Codst, 


JDI.T, 


CMS,  M  in  tills,  tbe  plalnllfl  claimed  and 
offered  to  prove  tbat  his  horaei  «ei«  worth 
much  more  than  t300,  but  it  was  Iield  that  his 
recovery  must  be  limited  to  tbe  amouot  Htated 
la  the  bi]]  of  lading.  The  basis  of  the  decision 
was  tbat  a  common  carrier  may  prescritw  just 
snd  reasonable  rerulatloDS  to  protect  himself 
againit  fraud,  and  flx  a  rat«  of  chargee  pro- 
portionale  to  the  magiiitud«  of  the  risk  he 


Tbe  doctrine  of  Bart  t,  Penntgltania  S,  Oo, 
Is  applicable  to  the  facts  fn  the  case  before  ns. 
The  leferees  have  found  tbat  tbe  plaintiff 
■hipped  his  horse  as  an  ordinary  horse,  under- 
standiDg  tbat  the  Ridlroad  had  a  regulation 
llmitlDg  its  llabiUty  in  case  of  injury  to  $SO0 
for  an  ordinary  home,  and,  if  a  higher  valub- 
tlon  was  given,  a  higher  rate  would  oe  charged. 
Knowing  that  the  freight  charges  were  meas- 
uied  by  Ibe  valuation  put  upon  the  property, 
ud  that  tbe  rate  was  fixed  upon  tho  basis  that 


tbe  liabllltT  assumed  by  the  defendant  woald 
Dot  exceeo  (200  in  cam  of  loss  or  injuir,  lbs 

Elainilff,  bv  shipping  bis  horse  as  so  onfinsry 
orse,  fliea  bts  value  for  traneportatioo  pur- 
poses at  f  200.  snd,  having  elected  to  tient  hia 
value  SB  $200  for  tbe  purpose  of  securiog  % 
low  rate  of  freijiht,  be  cannot  luGist  upon  a 
higher  vatuatlou  in  case  of  loss  or  injury.  Id 
fixing  the  freight  charges  on  tbe  assumed  val- 
uation of  t300,  botli  parties  understood  that 
the  liability  asiiumed  by  the  defendant  waa 
limited  to  f2O0.  Tbe  plaintiff's  conduct  was, 
in  effect,  a  declaration  as  to  tbe  value  of  hia 
horse,  snd  an  admission  that  the  defendant's 
liability  as  carrier  would  not  exceed  (200. 
Tbe  case  la  as  tf,  upon  Inquiry  by  the  defend- 
ant, the  plaintiff  had  stated  tbe  valne  of  hia 
borse  to  be  (200,  the  sum  named  in  the  defend- 
ant's regulation  as  determlDing  the  freight 
charges,  and  tbe  liability  assumed  In  tbe  trens- 
portatlon  of  a  horse  of  ordinary  value.    The 


tnniportatlon.  EaUll  v.  Mew  Torb,  L.  5.  *  W.  B. 
Oo.  a  Fed.  Bep.  Su. 

A  shipper  at  cattle  is  entitled  to  recover  from  the 
oarrier  tor  a  Iom  In  value  of  the  Mook  caused  bj 
the  (trow  ncf  Ugenoe  and  oaielennea  at  the  atrent 
tft  tbe  shipper  in  handling  and  transportlDs  the 
oattU^  oonslsttnff  of  unneoeasarrdelar  In  transport 
latlon,  needlsM  oonflnemeot  in  the  can  at  the  dlf- 
feient  staUonaon  the  mad,  and  bmlalQBand  bump. 
Ins  caused  hf  Improper  tnnsportatlan.  Oood  T. 
aalveMon,  H.  *  a.  A.  B.  Oo.  (Tez.1  i  L.  B.  A.  SOL 

In  an  action  to  recover  damage*  for  Injury  to 
eattl?  oauaed  br  negUsence  In  the  defendant  rail- 
toad  oompanr>  If  Ha  method  of  transporteUon  was 
unsafe,  a*  omitting  meemof  ventUaUan  and  cleats 
00  the  floors  to  furnish  foottog,  the  fact  that  It  was 


would  have  no  tecdencr  to  show  Jhat 
adopted  ■  safe  method.   Leonard  v. 
Co.  a  New  Bog.  Bep.  HS,  148  HsB.  Sf!. 

Where  \>j  special  contract  tbe  owner  agreea 
aod  doee  %aM»  cbarRo  of  the  stock  the  burden  of 
PTovJnsoeRllKencelscnhlm.  XcBeathv.'Wabasb, 
Bt.  L.  *  P.  B.  Oo.  8  West.  Bep.  IW,  10  Ho.  App.  US. 

Where  mares  being  with  foal  are  shipped,  tber 
oonstitute  freight  having  what  is  called  an  Inherent 
detect;  and  if  they  loee  tbeir  toal  on  the  way  the 
mesMure  of  damages  Is  not  the  duierenoe  in  their 
market  ralne  *•  ther  are  and  what  tt.wouid  have 
been  had  they  arrived  In  good  condition ;  bntlf  tbe 
loai  Is  total,  ttlsthe  price,  leas  freight  charges,  they 
would  have  brought  it  delivered  In  reaaonable 
Ihne,  having  had  due  end  neoeoaiy  oaie  while  In 
tbeoarrler<apoeMe*ion;  snd  It  the  ton  Is  partial.  It 
Is  the  dlSeraoee  ttetween  each  price,  teas  freight^ 
and  tbe  actual  value  of  the  animalsBs delivered. 
Mlseourl  Fao.  B.  Oo>  T.  I^gnn,  >  Ik  B.  A.  7S,  IS  Tex. 
UI. 

ITotliia  of  elalmfor  danuwt, 

When,  OD  shlpplnR  Cattle  br  s  laHroad,  a  written 
eontraot  Is  entered  Into  tietweeD  the  oarrier  and  the 
shipper,  tbat  In  case  of  toes  DO  damagea  shell  t>e  paid 
nnieii  a  claim  In  writing  for  such  damage  shall  lie 
delivered  to  the  carrier  In  five  Aayw  after  the  re- 
moval of  tiie  cattle  froiu  the  oara,  no  reooreir  can 
be  had  for  a  toes  unleaa  such  written  claim  shall  be 
■o  delivered.  MoBeath  v,  Wabaab,  St,  L,  «  P.  B. 
On.  8  WmL  Rep.  IN,  81  Ho.  App.  MS. 

Where  a  rallroBd  company  accepts  cost  of  trans- 
portaUon  for  an  Injured  horse,  with  the  full  knovl- 
edge  of  his  oondllion.  and  furnishes  cars  and  the 
same  agenta  to  bring  beak  the  horse  to  the  place  of 
shipment  who  bad  oharge  «(  him  when  shipped  t« 
HUH.  A. 


the  place  where  be  was  injured,  aatlpnlatlon  In  tha 
oontraot  by  which  theshlpper  sgreeanottoremov* 
the  horse  If  Injured,  before  noUoa  of  a  elalm  lot 
damages,  Is  waived.  Owen  v,  Louisville  AN.  B.  Co. 
10  Ey.  L.  Bep.  66& 

A  condition  In  a  contact  of  shipment,  requlrlns 
the  shipper.  In  order  to  recover  for  an  Injury  to 
stock,  to  give  written  notice  to  some  offlcer  or  fiw 
nMrest  station  agent  of  the  carrier  before  removing 
the  stock  from  tbe  place  of  destination,  or  befcr* 
It  Is  minted  with  other  sto0k,l8notannoreaBon^ 
bleone.  Owenv.Loulsvtlle*N.B.Oo.8TKy.«aL 

In  direct  oonfllct  with  this  Is  the  ease  of  Bmltha  r. 
LouhvlUe  *  N.  B.  Oo.  as  TeoD.  m. 

JTot  RdUa/or  aeeUmt*. 

A  oarrier  transporting  a  mule  In  a  suitable  car 
with  adequate  equipments  and  appllaacea.  without 
culpable  delay  or  negUgence  or  wont  of  oaie  on  the 
part  of  Its  employ^  In  handling  the  stock.  O' 
track  In  good  condition.  Is  not  liable  for  ai 

'by  wblob  big  hoof  I*  torn  off.  In  the  ab- 

'- ibowlng  bow  It  occurred.   Iiou- 

IsvUM.  K.  O.  *  T.  B.  Co.  v.  Bigger,  W  Um.  SlB. 

A  oarrier  I*  not  llat>le  for  an  Injury  Inflicted  by  ft 

Uve  animal  upon  '■l'"f»l*  during  tnmsportatlon,  or 

hj  oQier  antmals  properly  sblpped  In  the  same  car, 

withcuttaulton  thepartof  theoarrlei.    IML 

Contnut  Umatno  UabtHty. 

A  custom  requiring  a  shipper  tc 
dmoo  Ot  shipment,  that  his  n 
Should  not  be  more  than  the  cash  valueof  tbe  stock 
shipped  at  the  place  of  shipment,  Is  ILIetraL  Hle- 
soutl  Fac  B.  Oo.  r.  ngan,  g  L.  B.  A.  n,  TI  Taz.I2r. 

A  common  oarrier  has  no  right  to  demand  at  • 
shipper  a  waiver  of  his  rights  as  a  condition  prec^ 
dent  to  reoelvlng  fivlght^    Ibid. 

A  custom  cannot  require  that  a  shipper  shoald 
expreealy  agree,  at  a  condition  precedent  to  hie 
right  to  damages  for  injury  to  stock  during  trans- 
portation, that  be  would  give  noUoe  before  remoy- 
Ing  the  stock.   Ibid. 

A  contract  between  a  carrier  and  shipper  of 
stock,  Umltlng  tbe  oarrler's  liability,  In  case  of  a 
total  loss  of  tlie  stock  by  the  carrier^  negligence, 
to  a  certain  price  per  bead  lea  than  the  tiiU  valua 
of  tbe  stock.  Is  Invalid.  Boothem  P.  B.  Co.  v.  Had- 
dox,  7S  Tex.  80a 

The  provision  of  a  btU  Of  lading  llmlUag  damages 
for  Injury  to  a  boise  daring  transportation  la 
waived  by  a  ■ettlement  Of  the  damagea.  In  wldch 
the  horee  Is  taken  and  a  largM  sum  ain^ed  to  b* 
paid  thereCor.  Clilaago  k  SL  L  B.  Co.  r.  Katwo 
baoh.llSInd.JTl. 


IttNX 
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mle  or  rwilBtlon  of  (lie  dereudaot,  of  wbfch 
tbe  plalDttS  bad  notice,  wu  not  d^^ed  and 
did  not  purport  to  relieve  tbe defendanlfrom  Its 
common-Uw  reBponaibilitj  as  a  carrier.  The 
purpose  was  to  secure  informatioD  as  to  the 
value  o(  tbe  animals  received  for  trauiporta- 
tion,  and  compeosatioD  proportionate  to  tbe 
risk  iocurred.  As  such  tbe  regulation  was  a 
reaaonable  one,  and  not  in  conflict  wiib  tbe 

feneral  piioclple  tbat  a  common  carrier  canuot 
iscbarge  blmself  of  legal  reBponsibility  bj  a 
feneral  notice.  Mose*  v.  Botton  it  M.  a.  Co. 
4  N.  H.  71,  00,  91.     Bucb  a  stipulation  is  not 


from  Lhe  carrier  tbe  meaaure  of  care  due  to  tbe 
value  oEreed  on.  Tbe  carrier  is  bound  to 
respond  in  tbat  value  for  nesliReDca  Tbe 
compensation  for  carriage  is  nasiad  on  that 
YRlue.  The  shipper  la  estopped  from  w-jitig 
tbat  Ifae  value  is  greater.  The  articles  have  no 
greater  value  For  tbe  purposes  of  tbe  contract 
of  transports!  iou  between  the  parties  to  that 
conimct  lite  carrier  must  leapoud  for  negll- 
gence  up  to  that  value.  It  Is  Just  and  reason- 
able that  luch  a  contract,  fairl;  entered  into, 


tion  of  public  policy.  On  the  cootraiy,  it 
would  be  repugnant  to  tbe  soundest  principles 
of  fair  dealing,  and  of  Uie  freedom  of  con- 
Iracting,  and  tbusiticoDflict  wIUi  public  policy, 
if  a  shipper  ahould  be  allowed  to  reap  toe 
benefit  of  the  contract  if  there  is  no  loss  and  to 
repudiate  It  In  case  of  loss." 

There  la  no  injustice  in  reslrictfag  the  ship- 
per's claim  for  damage*  to  tbe  value  be  places 
upon  bts  property  for  transporttftion.  If  the 
pIniutifF  obtained  Ibe  lowest  rate  of  freight  fay 
shipping  bis  koree  as  of  ordinary  value,  it  Isnot 
unreasonable  that  bis  recovery  should  be  re- 
stricted to  ti20U.  wbicb  was  the  amount  of  the 
risk  the  partiea  understood  the  plalntifE  paid  for 
ftud  the  defendant  assumed  as  carrier.  Magnin 
T.  Dintmore,  62  N.  Y.  85,  20  Am.  Rep.  443; 
Smir»  v.  A>M  Tark  Oent.  B.  Go.  98  Mass.  S8S, 
245;  Orawit  v.  Lait  Short  A  M.  8.  R.  (Jo.  187 
llasB.  88;  HiU  V.  Bottm,  H.  T.  A  W.  R.  Co. 
144]^[iiss.  234. 

Tbe  motion  to  set  aside  tbe  award  on  tbe 
ground  of  disqusliflcation  of  the  Tefereei,  and 
tbe  request  for  a  furlber  bearing  on  that 
motion,  were  questions  of  fact  for  the  trial 
term,  not  ordinarily  revisable  at  the  law  term,' 
»nd  no  error  of  law  appears  in  tbe  denial  of 
tbe  motloDR.  As  greater  damages  were  awarded 
tbe  plaintiff  than  be  was  lagallj  entitled  to  re- 
cover, be  suffered  no  injustice  from  tbe  award. 
Bolmaa  v,  MaatUng  (N.  H.)  19  Atl.  Rep. 
1002;  Sai\forA  Mfg.  Co.  v.  WiOBiii.  U  N.  E. 
441,400. 

Bit^^iom  Mfrrulsd. 

Blodc«tt,  i^  did  not  AX;  tbe  othets  con- 
cotred. 
%  Ii.B.A. 


William  B.  DUROIN 
AHERICAIT  EXPRESS  CO. 
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1.  A  sUppsr  at  Booda  who  Blls  out  ona 
of  the  blank  r«celpta  oontalned  la  a  book 
prerlouslr  f umlsbed  b;  on  ezpreae  oomiianT  for 

hk  use,  aiKl  obtains  the  Btsnature  of  the  com- 
panr'S  aseat  thereto  upon  delivering  to  him  a 
package  for  transpartatlon,  will  be  preBumed  to 
know  tbe  oontents  of  tbe  receipt ;  and  IT  he  re- 
ceives Buoh  receipt  trlthuut  objection  hli  assent 
to  Its  coodlHoDa  wUl,  Id  the  abeenoe  of  fraud,  be 
ooacluslvel?  presoiued. 

8.  A  rtipnlartton  placing  «j>  agreed  ▼>!■ 
luttloa  upon  gooda  delivered  to  an  express 
oompsnr  (or  transporlatloii,  wbloh  la  Inserted  fn 
tbe  ablppins  receipt  and  Is  deatsned  to  llz  the 
eztentof  tbeoompaDf^UabUlVlnaaBeUieKOodi 
are  lost.  Is  binding  on  tbe  shipper  if  be  under- 
■tandi  its  purpose  and  knows  that  the  freight 
ohargea  are  proportioned  to  tbe  nature  and  ex- 
tent of  tbe  risk;  and  the  taet  that  neithw  the 
value  of  the  goods  nor  tbe  rate  of  chaises  li 
asked  In  a  peitloalar  ease  is  ImnaterltL 

S.  As  exprea*  eompsugr  eannet  atipi^ 
late  for  exemption  from  responsltillitr  for  tit* 
negligence  of  itself  or  Its  servants,  evea  b7  ei^ 
press  ooDtxaet. 

(Juir  ».  liHU 

ACTION  hronjriit  tn  Merrimack  County  to 
recover  tbevalueof  certain  goodslost  while 
In  defendant's  possession  For  tbe  purpoee  of 


igent  received  from  the  plaintifC  a  box 
weighing  thirty-seven  pounds,  and  containing 
silver-ware  of  tbe  value  of  1980.20,  to  be  cai^ 
ried  by  tbe  defendants  to  the  City  of  New 
York,  and  there  delivered  to  Theodore  B. 
Starr.  There  was  In  the  plaintifE's  poBsesaioa 
a  book  of  blank  receipts  furnished  him  by  the 
delendants,  to  be  fllled  up  and  signed  by  tbe 
defendants  on  tbe  delivery  of  ibe  goods  to  tbem 
for  carriage.  At  the  time  of  the  recepllon  of 
tbe  box  in  queetlon,  one  of  these  receipts  was 
signed  and  delivered  to  tbe  plaintiff  by  tbe 
defendant's  a^ent.  Tbe  printed  portion  of  tbe 
receipt  contains  tbe  following,  among  other 
sUpulations:  "It  is  further  agreed  that  this 
Company  is  not  to  be  held  liable  orrespondble 
for  any  loss  of  or  damage  to  said  property,  or 
any  part  thereof,  from  any  cause  whatever, 
unlesB,  In  every  case,  tbe  said  loss  or  damage 
be  proved  to  have  occurred  from  the  frand  or 
gross  negligence  of  Bald  Company,  01  their  eerv- 
anta;  nor  in  any  event  shall  tbu  Connpaoy  be 
held  liable  or  responsible,  nor  shall  any  do- 
mand  be  made  upon  them,  beyond  the  sum  a' 


which  sum  said  property  Is  hereby 

-*  and  true  value  thereof 

value  of  tbe  box  and 


value  thereof 
is  stated  herein."  The  value  of  tbe  box  and 
contents  was  not  stated,  nor  was  any  Inquiry 
concerning  its  value  made  by  the  defendants  or 
tbdr  agent,  and  neither  the  defendants  oca 
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tbetr  RKent  bad  fcnowledge  of  tbe  value  tbere- 
ot.  Tae  Bum  to  be  charged  for  carryiog  the 
box  was  not  meotioned,  and  no  charge  thereror 
was  paid  b;  the  plaiotiS,  It  being  understood 
tlial  the  eipresB  char^  were  to  be  paid  by 
the  eoDsfgnee  upon  dehvery.  The  goods  were 
never  delivered,  but  were  loat  or  Btolen.  The 
price  flxed  by  tbe  defeodaota  for  the  carriage 
of  this  box  was  75  cenla,  but  the  plaintiff  was 
□ot  ioformcij  what  tbe  charge  la  this  particulor 
loRtaocc  would  be.  If  tbe  actual  value  of  tbe 
goods  bad  been  stated,  tbe  regular  erpress 
charge  would  bave  been  |8.79.  Tbe  plaintiff 
Is,  and  for  many  years  has  been,  a  manufac- 
turer of  and  dealer  in  silver-ware,  at  Concord, 
and  during  that  time  tbe  defendant  Company 
ba«  received  from  bim,  to  be  carried  by  ex- 
press, thousands  of  packa^  and  boxes,  the 
value  of  wbich  in  man;  instances  was  more 
than  $50.  giving  receipts  like  Diat  given  on 
this  occaslou.  In  which  the  value  of  tbe  box  or 
package  was  not  inserted,  and  concerning 
which  DO  information  was  given  or  inquiry 

lUmm.  Willtam  Ii.  Foster  and  Clukse 
A  Streeter,  for  plaintifl: 

By  tbe  stipulalion  printed  in  the  receipt,  de- 
fendant seeks  to  limit  its  common-law  liability 
for  tbe  loss  of  tbe  goods  through  lis  own  ncgb- 
gence.     This  it  cannot  do. 

Angell,  Carr.  gS  87,  227;  8  Wood,  Railway 
Law,  1578,  nate  1;  Mater  v,  Amtrican  Exp. 
Co.  1  Fed.  Rep.  883;  American  Erp.  Oo.  T, 
Band;  65  Pa.  140;  United  8ia1e»  Kep.  (Jo.  t. 
BacAman,  Z  Gin.  Super.  Ct.  (Ubio)  251;  Oro- 
I.  Adama  Kcp.  Go.  0  Cent  Rep.  298,  114 


I.  523. 


ir  Ilm- 


Tliere  was  no  contract  of  exemptfi 
Italion  of  tlie  defendant's  liability.  A  notice 
of  such  limilaiiOD,  printed  on  tbe  back  or 
within  the  body  of  a  receipt  wbich  Is  not 
signed  by  Ibe  snipper,  dnes  not  amount  to  a 
contract,  though  the  receipt  with  such  notice 
In  or  upon  it  may  have  been  taken  by  the 
sbipper  without  dissent 

Michigan  Cent.  R.  Co.  y.  Mineral  Bpringt 
Mfg.  Oo.  88  U.  8. 18  Wall.  818,  21  L.  ed.  297; 
ifeia  Jer»ey  8.  Nat.  Go.  v.  Hmchatiti  Bank,  47 
U.  8.  6  How.  844, 19  L.  ed.  465;  Fork  Mfg.  Go. 
V.  lainoit  Cent,  a  Cb.  70  It.  8.  8  Wall.  107, 
18  L.  ed.  170. 

Defendant  could  not  tbus  limit  lu  liability 
even  by  a  special  contract. 

Adam*  Exp.  Oo.  v.  Btettantrrt,  61  111.  184; 
MeMaiten  v.  ^nntytvania    "    "      -..    r, 
874. 

A  carrier  fa  bound  to  make  Inquiry  In  tincb 
cases.  If  be  does  not,  and  tbe  package  is 
received  for  such  price  for  transportation  na  fs 
asked,  wilb  reference  to  its  bulk,  weight  or 
external  appearance,  the  carder  Is  respoDSlble 
for  the  loss,  whatever  may  have  been  its  value, 

Garham  Mfg.  Oo.  v.  Fargo,  45  How.  Pr.  90. 

Tbe  case  of  tbe  acceptance  by  tbe  plaintiff  of 
tbe  defendants'  receipt  la  no  stronger  in  bis 
favor  than  a  public  notice  brought  home  Ifl  the 
■bippei's  personal  knowledge,  wblcb  b  — ' 
•ufflcient  to  modify  the  carrier's  liability. 

Moia  T.  Botton  dt  M.  E.  Go.  SiN.B.  71, 
Sarbr  v.  Wheeler,  4S  M.  H.  9,  80,  81. 

Heart.  Jeremlali  Smltli  and  Henry 
Reblnaen.  for  defendant; 

There  waa  a  special  contract  exempting  the 
9L.R.A. 


defendant  fraia  llabtllty  beyond  the  sum  at 

$50. 

Falkmntt  r.  Fargo,  8  Jones  &  S.  882,  6S  H. 
T.  642;  Ohormley  v.  Dintmore,  91  Jones  A  8. 
M;  WateoU  v.  Fargo,  6  Lans.  828;  Orace  v. 
Adamt.  100  Haas.  505;  FenOierion  Co.  v.  New 
York  Cent.  B.  Co.  104  Haas.  144.  Bee  alaa 
Breeie  v.  United  Statet  Teleg.  Co.  48  N.  Y.  133, 
189, 141, 143,  23  Am.  ft  Eng.  R.  Cas.  708. 

Tbe  fact  that  the  plaintiff  accepted  the 
receipt  Is  evidence  that  he  assented  to  tba 
terms  of  said  notice. 

Lake  Shore  A  M.  B.  R.  Co.  i.  Davit,  16  UL 
App.  425;  Waba^,  St.  L.  dt  P.  B.  Oo.  t.  Jago- 
---.  a  West  Rep.  888, 115  111.  407,  23  Am.  4 
R.  a  Cas.  680;  Seeia  t.  Tnu,  58  N.  H. 
637,  633. 

PlaintlFf'a  claim  Is  barred  by  tbe  application 
of  tbe  doctrine  of  estoppel,  pure  and  almpl^ 
entirely  Irrespective  of  contract. 

Oravet  v.  Lake  Shore  it  M.  8.  R.  Co.  \Sl 
Mass.  SS.  84.  SC 

It  would  be  a  fraud  upon  the  carrier  to  per> 
mil  tbe  shipper  to  recover  a  greater  sam  than 
the  value  voluntarllv  flxed  by  himself,  with  a 
view  ot  obtaining  a  low  rate  of  freight. 

Earvey  v.  Terre  Havte  *  i.  R.  Co.  74  Mo. 
538.  646;  Magnin  t.  Bimmore,  63  N.  T.  85,  90 
Am.  Rep.  442;  Oppenlitimer  v.  United  Statet 
Exp.  Co.  69  111.  63,  66;  Mona  v.  BoOim  A  M. 
fl.  Cfc.  24  N.  H.  71.  85.  86.  90.  91. 

Even  if  the  language  were  less  explicit,  tbe 
intention  to  limit  tbe  liabilfty  for  negligence 
might  reasonably  be  inferred. 

Urates  v.  Lake  Shore  A  M.  8.  R.  Oo.  ISI 
Mafa.38. 

This  limitation  waa  valid. 

Bart  V.  Penneylvania  B.  Co.  112  IT.  S.  831. 
28  L.  ed.  7!7;  Gratet  v.  Lake  Bliore  <t  M.  B 
R.  Co.  ttipra;  LotiiwiUe  A  If.  B.  Ob.  v.  S/ier- 
rod,  84  Ala.  178;  The  Lydian  Monarch,  23  Fed. 
Rep.  298;  St.  Louie,  L  M.  A  &  B.  Go.  t. 
Weakly,  50  Ark.  897. 

Clftrk,  J.,  delivered  the  opinion  of  tbe 
coorl: 

Common  carriers  may  limit  their  common- 
law  liability  by  express  contract  against  risks 


MerchanU  Detpaleh  Trantp.  Co.  69  N.  H, 
883;  Barter  v.  Whteier.  49  N.  H.  9,  80;  Motet 
V.  Boiton  A  M.  R.  Co.  24  Pf.  H.  71,  90. 

The  receipt  signed  by  the  defendants'  agent 
and  servant  at  the  time  of  tbe  delivery  of  tbe 
package  was  taken  by  the  plaintiff  as  evidence 
of  the"  fact  and  purpose  of  its  delivery,  and  of 
tbe  terms  and  conditions  on  which  the  defend- 
ants rcH^ved  It.  Tbe  receipt  was  contained  In 
a  book  of  blank  receipts  previously  tumisbed 
by  the  defendants  for  the  use  of  tbe  plaintiff, 
and  tbe  written  portions  were  In  bis  handwrit- 
ing, and  the  law  presumes  (hat  the  coutanta 
were  known  to  him.  The  plaintiff  underatood 
it  to  be  (be  shipping  contract,  and,  in  the 
absence  of  fraud,  by  receiving  it  without  objeo- 
tion,  he  Is  conclusively  presumed  to  assent  to 
its  conditions.  MerrUl  v.  Ameriean  Bap.  Oo. 
62  N.  U.  614;  Graee  v.  Adanu,  100  Mass.  SOS. 

It  Is  DOW  generally  held  that  the  responsi- 
bility impo9*d  on  tbe  carrier  of  goods  by  the 
common  law  may  be  restricted  and qDalifled  bv 
express  MlpulatJon,  where  such  atipulatioD  H 


1800. 
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4» 


JuBt  and  msonablei  and  a  atlpulatloD  that  (he 
carrier  sball  be  informed  aa  to  the  ralue  of  the 

Siods  delivered  to  him  torcarria^,aa  affecting 
e  risk,  aod  the  degree  of  care  required,  u 
cleariy  reatooable. 

Id  Moki  t.  Botlon  ds  M.  R.  Co..  24  N.  H.  90. 
while  adherine  to  tbe  rule  thai  the  legal  re- 
BpODsihilttT  or  a  commoo  carrier  cannot  be 
discharged  br  a  public  notice,  the  court  says: 
"We  do  not'  mean  to  bold  that  there  are  no 
cases  In  which  the  carrier  may,  by  notice,  de- 
fine and  qualify  hla  responsibility.  It  may  be 
quite  reasonable  that  he  should  insist  on  pTO[>er 
Information  as  to  the  value  of  the  article  which 
be  carries.  Tbis  nould  not  seem  to  be  any  in- 
fringement upon  the  principle  of  the  aucieut 
rale.  He  must  have  a  right  to  know  what  it 
la  that  be  undertakes  to  carry,  and  Iha  amount 
and  extent  of  his  risk.  We  can  see  nothing 
tiiat  ought  to  prevent  blm  from  reouiring 
notice  of  the  value  of  Ihe  commodity  delivered 
to  him,  when,  from  tta  nature,  or  the  ahape 
and  condition  in  which  he  receives  it,  be  may 
need  the  Information;  nor  why  he  should  not 
insist  on  being  paid  In  proportion  to  the  value 
of  the  goods,  and  the  consequent  amount  of 
bis  risk-"  In  conronnity  with  these  vietra, 
GODditloDS  and  stipulations  designed  to  secure 
to  carrleta  information  as  to  the  cbaracler  aud 
value  of  the  uticles  delivered  to  them,  and  to 
Bmit  didr  reeponriblllty  to  the  amount  and 
extent  of  the  risk  apperenlly  esaumed  by  tbe 
carrier  and  paid  for  by  the  customer,  are  up- 
held as  juat  and  Feasonable.  Dvntleg  v.  Boston 
*Jf.  RQi.  66  N.H.— (Strafford,  June  Term, 
1890);  Edw.  Ballm.  Sded.  §§  ltB7-SeS;  Hart  v. 
Pmntytvania  R.  Co.  113  Ct.  B.  881  [28  L.  ed. 
717];  Grava  t.  £oIc»  Shore  A  M.  8.  R.  Co.  187 
Hasa.  88;  UttU  v.  Botttm  &  M.  R.  Go.  66  Me. 
28»;  Hagnin  t.  JHittTnen,  Z%  N.  Y.  86;  St 
LauU,  I.  M.AB.R.  Co.  v.  Weakly,  60  Ark. 
897. 

Tbe  stipulation  as  to  an  agreed  valuation 
Insetted  In  tbe  shipping  receipt  taken  by  the 
plaintiff  was  designed  to  determine  the  extent 
of  the  defendants  liability  in  case  of  loss  of  the 
goods,  and  Ibe  plaintiff  so  understood  it.  Tbe 
plaintiff  also  knew  that  the  freight  cbarges 
were  proportioned  to  the  nature  and  extent  of 
tbe  nsk,  and,  although  in  tbis  Instance  the 
express  charges  were  not  mentioned,  tbe  pre- 
■nmption  Is  conclusive  that  the  plaintiff  knew 
that  tbe  tale  would  be  largely  Increased  if  it 
was  fixed  by  tbe  actaal  value  of  the  package. 
The  case  atatea  that  the  tdaintiff  liad  previouSy 


defendants,  the  value  of  which  In  many  li 
stances  exceeded  (iK),  and  that  tbe  price  fixed 
by  the  defundauts  for  the  carriage  of  tbe  box 
in  controversy  was  70  cents,  when,  If  the  actual 
value  of  ibe  goods  bad  been  stated,  tbe  r^ular 
express  charge  would  have  been  $3.76.  It 
does  not  change  the  case  that  the  price  of  car- 
riage was  not  mentioned,  or  that  no  inquiries 
were  made  as  to  tbe  value  of  the  contents  of 
the  box.  Tbe  plaintiff  understood  that  the 
rate  would  be  according  to  the  regular  eipres* 
mtea  for  the  carriage  of  a  box  amed  to  be  of 
the  value  of  $60.  Tbe  plaintiff  understood 
that  he  was  securing  transporlation  of  tbe  box 
to  Nen  York  at  a  reduced  rate  lln  fact,  at  one 
fifth  of  the  regular  rate)  by  calling  tbe  valno 
(50  and  assuming  a  portion  of  the  risks  of  car- 
riage himself;  and.  having  agreed  upon  a  valu- 
ation tor  the  purpose  of  fixing  the  ezpreai 
charges,  be  cannot  insist  that  tbe  goods  are  (tf 
greater  value  for  the  purpose  of  increasing  his 
claim  for  damages  for  the  loss.     I4or  i«  it  ir~ 


3  from  tbe  negll- 

jome  other  cause. 

•i  respond  in  a  sum 

of  loss,  and  for  Uw 

f  transportation  b*. 

t   tbe   good! 


teriel  whether  tbe  loss  a 

gence  of  tbe  defendants,  o: 

The  defendants  azreet' 

not  exceeding  $60  in  ci 

purpose  of  tiie  contract  o 

twcen  the  parties  to  tbe 

have  no  greater  value.     Hart  v.  Penngyltania 

R.  Co.  liaU.  8.  831,  841  [88  L.  ed.  7i'7.  731]; 

OroK*  V.  Lake  Sbmv  it  M.S.  R.  Go.  187  Maaa. 

83;  Hiliv.  Jicttoa.  R.  T.  A  W.  B.  Co.lUXLtm. 

284,  8  New  Eng.  Rep.  918. 

If  tbe  auestion  Is  raised  In  this  case,  It  seenu 
to  be  settled  by  great  weight  of  authority  that 
a  common  carrier  cannot  stipulate  for  ezem|K 
lion  from  responsibility  for  the  negligence  of 
himself  or  his  servants  on  grounds  of  pubUc 
policy,  even  by  express  contracL  Xm>  Fork 
Cent.  R.  Co.  v.  Loekmod,  84  U.  S.  17  Wall. 
857 J31  L.  ed.  637];  Liverpool  dk  0.  W.  8.  Co. 
V.  Aenix  Int.  Go.  189  U.  S.  897  [83  L.  ed.  788]j 
Bank  efKentwhy  v.  Adamt  Eip.  (3?.  93  U.  S. 
174  [33  L.  ed.  873];  WiUit  v.  Grond  Trunk  B, 
(Jo.  63  Me.  488;  Mana  v.  Bir<AaTd,  40  Vt.  836; 
Bmiire  v.  Sea  York  Cent.  A  6b.  98  Mass.  289, 
346;  Loui»nUe  <tN.R.Co.  v.  Oden,  80  Ala.  88; 
Wallinsford  v.  Columbia  &  Q.  R.  Co.  23  S.  C. 
368;  Grogan  v.  AOamt  Biv.  Go.  114  Pa.  028, 
S  Cent.  Rep.  298;  Edw.  Bamn.  g  6ea 

C<ui  ditcAarged, 

Allan,/.,  did  not  ut;  Iha  others  concurred. 
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Clinton  REED 

John  a  MEAGHER  et  al.  AppU. 
(....Oolo.....) 

X.  As  agreemeDtbrirtilcbBeTentl  per- 
sona and«rtake  to  pay  tli«  expanse*  of 

^Ovolopinf  1^  iwltilTijf  *!*<**■  upon  eondl- 
'  tlDD  that  anotber  obtains  a  lease  of  the  claim  and 
tranaleri  to  mob  a  oertaln  tntereet  therein,  with 
tbe  undentandlng  tbat  the  mine  shall  then  be 
operMed  as  a  Mrtnenblp  aflalr  forthe  beoeflt  of 
4L.R.A. 


bH  the  parties  Interested,  does  not  form  apartner- 
shlp  l>etween  them,  slnoe  an  executed  aereemeDt 
Is  neceeear?  to  oonsHtute  a  partnership;  and 
while  tlie  MTeement  remains  ezeoutoiy  tbe 
uritbdraiTal  of  one  of  Hie  Pardee  and  the  snbeU- 
tntion  of  a  emni!er  In  his  plaoe  will  not  be  tot 
lowed  b;  an;  of  the  legal  oonaeiineiioce  otadla- 
solution, 
S>  ''■*■»  ^h*»<-t»g  nf  ^  Tussn  frf  >  ™<— «-y 
^ia<».  ^nd beglnnlnsf  tlie  dsrvelopmani 
thereof  end  the  fuinlsUnit  of  money  to  paj 
tbe  eipenses  nf  such  development  In  aooocdanoe 
with  a  pievioua  ajrreement  betireeo  the  paiUee 
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putle*  tbarelii.  wUl  ezeoote  tlw  agreement  so  m 

to  eaUbUsb  ■  putn«nblp  beCweea  the  parties. 

8.  A  purtnanliip  ftM»Md  fkir  the  pn^ 


prop«rtjr  wltb  the  aole  or  prladpal  oUeot  of 
extfttoUoKUworaa  ttaeretrom  will  be  ooiiabii«d 
M  a  mlntnrpertDerditp  '  ' 


■.  An  acraemsnt  t«  fttm  a  partner*blp 
Iter  tt0  pnrpoaa  of  acqnlrlnc  *  lemae  of 
eortaln  ilalag  propertr  and  eitnoLUiff 
tlie  om  tbentcotn  <•  poi  within  the  BtktuM  of 
Tnuda,  buC  tt  Dwy  be  proved  bj  parol  !□  a  suit 
between  the  portoen toraiettlemeat  or  lliepart- 
Denblp  affair*:  at  leait  wheie  the  Icue  was  ap- 
plied to  partnetahlp  um«  under  the  avreenieat. 
And  tta«  fact  that  the  leaae  wai  aoqnlrad  bjone 
at  the  partner*  wltb  tta«  underatandiiis  that  ' 
—   tottieothen  t'' 


6,   One  momber  of  »  _  . 

■Iilp  In  whoa*  nrnaa*  Um  l«nB>  of  U>e 
mining  T>n-lfi  wm*  triVim  can  oonrerno  In- 
tereat  Id  the  leaaeholdflatate  other  than  hfa  om 
wlthoat  the  oonaent  of  hi*  oopartiMm. 

f.  FailnreontlMpaal  of  amsmber  of  » 
mining  pajrtnerdklp  to  answor  a.  l«tt«r 
addi«iaed  to  him  lequeMng  «  contribution  of 
■uppliea,  and  hit  neglect  to  give  an;  attention 
whatever  to  the  tntarpilae  for  a  period  of  about 
Mi  weeka,  will  not  wanant  the  oonclualon  that 
be  haa  abandoned  and  forfeited  hlalotereatao  as 
to  JUBttfy  a  dlipoaal  of  It  t>7  hla  oopartneit  to 
other  penona. 

(KlUoU,  J^ 


(Harobn,  IBMU 


mining  parlnership.     Ajflrmei. 

The  f acis  are  fully  slated  In  tbe  commfBdon- 

Meirr*.  Tellor  ft  OraJtood  and  'S»,jIot, 
Aihton  A  Taylor  for  appellants. 
Jfr.  J,  B,  Bissell  for  appellee. 

P»ttihon,  C,  flled  tbe  follo^log  opinion: 
Tbis  is  an  appeal  from  a  luiignient  abcl  de- 
cree rendeicd  Uie  24tb  da;  of  Dec-ember,  1884, 
In  a  ault  in  equity  brought  b;  Clinton  Reed, 
tbe  appellee,  to  recover  an  undivided  ooe- 
fourlh  interest  In  a  leasehold  estate  in  a  cer- 
tain lode  mining  claim,  known  ss  tbe  "Felicia 
Grace,"  lituated  in  tbe  consolidated  ten-mile 
mining  dlslricl.  Summit  County,  Colo.,  and 
for  an  accounting  of  tbe  proceeds  realized  hj 
tbe  appellanta  In  working  ibat  property.  The 
atiit  waa  predicaied  npou  an  alleged  partnei- 
■blp  agicemeal  between  appellants  and  three 
otber  peraoni,  Tbo  vill  be  named  hereafter, 
and  the  issues  pieaentcd  to  tbis  court  are:  fint, 
wbetber  the  partnership  was  estabUihed  t^  tbe 
DL.B.A. 


evidence;  and,  moond,  wbetber  mcb  evidence 
was  legal  and  competent 

Tbe  first  question  neceasarilj  Involvea  a  re- 
view of  the  evidence  taken  upon  tbe  trial.  Ib 
tbe  consideratioo  of  the  case,  only  so  much  of 
the  bill  of  complaint  need  be  recited  as  define* 
tbe  contract  between  tbe  parties  and  tbeir  aev- 
eral  iniereais  in  the  property,  and  tbe  proceeds 
of  the  properly  in  conlroveray.  It  la  alleged 
that  in  tbe  month  of  April,  1S81,  tbe  defend- 
ant J.  C.  Meagher,  tbe  appellee,  Clinton  Reed, 
A.  A.  Smith  and  John  Van  Avety,  by  parol, 
entered  Into  an  agreement  of  copartnership, 
wberein  and  whereby  it  was  agreed  by  and  be- 
tween tbe  said  several  parties  that  they  would 
together  obtain  a  lease  upon  tbe  property 
known  as  the  "  Fellda  Grace"  lode-mloing 
claim,  and,  after  obtaining  tbe  lease  of  said 
property  from  the  owners  thereof,  would  to- 
gether, as  au  association  or  copartnership,  en- 
ter upon  and  Into  said  mining  property,  and 
prosecute  tbe  work  of  doveloping  and  exlract- 
iDg  the  ore  therefrom  under  and  by  virtue  of 
tbe  terms  of  said  lease,  for  the  Joint  benefit, 

Kiflt  and  advantage  of  said  several  partnera. 
at  by  the  termi  of  said  agreement  the  Inter- 
ests of  said  several  partin  were  to  be  as  fol- 
lows: Tbe  said  Reed  was  to  be  and  become 
the  owner  of  one  fourth  thereof,  paying  hi* 
proportion  of  tbe  expense  of  working  and  de- 
veloping said  claim,  and  irorking  it.  and  re- 
celTiDg  sncb  proportion  of  the  profits  thereof. 
That  the  said  Smith  was  to  own  and  enjoy  in 
like  manner  one  fourth,  and  tbe  said  Meagher 
one  rourlh.  That  by  the  terms  of  said  agree- 
ment so  entered  Into  between  the  parties  said 
Meagher  was  to  procure  from  tbe  owner*  of 
the  property  the  lease  thereof  In  his  own  name, 
and,  after  its  procurement,  to  execute  to  tbe 
said  parties  proper  and  sufficient  transfer  and 
assignment  of  tbelr  Interests  therein.  That 
thereafter,  and  In  the  said  month  of  April, 
1SS4,  in  accordance  with  the  said  terms  of  said 
partnership  agreement  so  entered  Into  between 
tbe  parties,  tbe  said  Heagber  procured  from 
the  owners  of  tbe  said  property,  in  his  own 
name,  a  lease  thereof,  for  the  period  of  eigb- 
teea  months  from  the  day  of  its  exicutlon. 
That  said  lease  was  executed  by  the  owners  of 

said  property  on  or  about  the day  of 

April,  1881,  and  was  thereafter  duly  recorded 
in  the  office  of  tbe  recorder  of  deeds  In  Sum- 
mit County,  Colo.  It  is  then  alleged  that  after 
the  execution  and  delivery  of  the  leaae  Mea- 
gher, on  behalf  of  the  copartnership,  took  poa- 
session,  and  began  developing  the  proper^ 
that  complainant,  as  he  was  boimd  to  do,  con- 
tributed materials  and  funds  to  aid  in  the  pros- 
ecution of  the  common  enterurise.  It  is  un- 
necessary to  state  the  otber  allegations  of  the 
complaint,  such  allegatlonB  being  nich  aa  are 
usually  found  In  a  suit  brought  between  part- 
ners for  an  accounllDg  and  distribution  of  part- 
nership property.  The  answer  put  in  issuetba 
allegations  of  the  complaint,  and  Interposed,  a* 
a  separate  defense,  the  Statute  of  Frauds.  The 
case  was  tried  to  the  court.  It  Is  unnecessary 
to  recite  the  findings  of  fact,  except  such  at  de- 
fine the  relation  of  the  parlies  to  each  otber, 
and  constitute  the  basis  of  the  decree.  Sucb 
findings  are  as  follows: 

■'  (1)  In  tbe  fore  part  of  April,  1884,  tbe  de- 
fendant John  C.  Meagher,  tbe  plaintiff,  Clintoa 


18M. 


Reed  v.  HIkaohkb. 


497 


Be«d,  A.  A.  Binfth  and  John  Yhd  Arerj 
formed  a  eopartoenbip  for  the  purpose  of  pro- 
cuTiag  and  woikiag  ■  lease  oa  tbe  Follda  Grace 
mine,  situate  in  Summit  County,  Colo.;  tbat 
each  ol  laid  persona  was  to  own  an  undivided 
one-fourth  Interest  In  said  lease  when  the  same 
was  procured,  and  upon  tbe  auggestioa  of  tbe 
defendant  Meagher  that  he,  being  an  owner  of 
tbe  properly,  could  probably  procure  a  lease  on 
belter  terms  than  others,  it  was  agreed  that  be 
■hould  procure  the  lease  in  his  own  name,  and 
fctter  the  procurement  thereof  should  transfer 
to  the  other  parties  their  respective  interests, 
ftnd  until  such  transfer  was  made  that  beabould 
bold  their  iuieresta  in  bis  own  came  for  their 
benefit.  (2)  That  aorae  time  about  the  34tb 
day  of  April  tfac  )ease  was  made,  and  on  tbe 
2Blh  day  of  April  Heagber  and  Patrick  Barker, 
-who  succeeded  to  the  interest  of  Vjn  Avery  iu 
tbe  premiaea,  went  to  work.  (8)  Interveniog 
tbe  time  when  the  aRreementwas  made  and  the 
work  commenced,  Van  Avery  notified  Meag- 
her that  be  would  not  be  able  to  take  his  inter- 
est In  the  lease.  Thereupon,  by  agreement 
between  Meagher  and  Barker  end  the  other 
partieB,  Barker  look  that  interest,  an  undivided 
one  fourth.  (4)  That  such  agreement  and 
transfer  was  made  prior  to  the  time  of  tbe  act 
ual  execution  of  tbe  lease  itself.  Ci)  That  on 
the  36th  day  of  April  work  was  commenced  nn- 
der  tbe  lease  in  accordance  with  the  terms 
of  tbe  agieement  antecedently  made.  That 
thereafter,  on  the  27tb  of  April,  aa  had  been 
agi'eeii,  the  defendant  Meagher  applied  to  A. 
A.  Smitb  to  furnish  supplies  under  the  copart- 
nership arrangement.  That  on  that  day  the 
plaintaff,  ReeCsentMengher  tbe  supplies  asked 
lor,  amounting  to  tbe  extent  and  value  of 
tlS.OG,  which  was  received  by  Meagher,  and 
by  him  used  in  the  prosecution  of  the  enter- 
prise. (6)  Tbal  afterwards,  and  about  the  1st 
day  of  May,  Meagher  wrote  to  A.  A.  Smith  tor 
(25,  to  be  used  In  the  payment  of  tbe  current 
expen«et  of  tbe  prosecution  of  ttie  work.  That 
tbe  said  sum  so  applied  for  was  sent  to  blm  by 
Ihe  check  of  plaimia.  Heed.  (7)  That  Mea- 
gher thereafter,  and  until  the  commencement  of 
this  suit,  made  no  other  request  or  spplicaliou 
to  Reed  for  other  supplies  or  money  to  tie  used 
in  and  about  tbe  work.  (8j  That  it  waa  agreed 
at  the  time  of  tbe  formation  of  the  original  co- 
partnership arrangement  with  Meagher  that  Uie 
several  partie*  were (ocontribulewhatever sup- 
plies and  money  might  I>e  needed  in  the  prose- 
cutloD  of  the  common  entetmise  only,  and 
wbenever  tbey  ibould  be  called  far  bj  Mea- 
gher for  their  proportion  of  tbe  expenses.  The 
other  facts  found  by  Ihe  court  do  not  appear  to 
be  material  to  ttie  discussion  of  the  case.  By 
tbe  twenty-third  finding  It  is  declared  that  the 
■aid  lease  will  bv  its  lerma  continue  until  Oc- 
tober 24,  188fi;  that  there  has  been  opened  In 
tbe  said  premises  a  large  and  valuable  body  of 
ore;  tbat  the  developments  show  that  during 
the  continuance  of  tbe  lease  there  will  proba- 
blv  be  taken,  mined  and  removed  from  tbe 


■aid  premises  upwards  of  S.OOOi 

■t  whicb  said  mine  U  now  being  worked;  and 

that  tbe  ore  so  mined  will  be  of  tbe  probable 


Talus  of  $S0  per  ton,  and  of  the  net  value  of 
upwards  of  |100,000,  of  which  the  said  Reed's 
share  will  be  about  |2S,00a  By  tbe  twentf- 
fourth  flndtaig  it  Is  declared  that  the  lald  Clin- 
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Reed  is  now  tlie  owner  of  an  undivided 
n  thirty -second  in  tbe  said  lease,  aud  en- 
titled to  that  extent  to  share  in  the  beneflla  and 
advantages  accruing  thereunder,  and  to  that' 
pmporiiou  of  the  profits  of  all  the  ores  mined; 
and  that  be  is  entitled  to  occupy,  possess  and 
enjoy  the  said  premise*  under  the  said  lease 
with  the  said  Meagher  and  tbe  other  defend* 

's  interested  in  aaid  lease.  If  these  finding! 
...  _  sustained  by  legal  and  competent  evidence 
it  is  clear  that  tbe  Judgment  and  decree  baaed 
upon  them  must  be  affirmed. 

It  Is  first  necessary,  therefore,  to  determloe 
by  a  review  of  tbe  entire  case  whether  tbeflod- 
Ings  of  the  court  are  wsrranled  by  the  fads 
disclosed  and  established  by  the  evidence.  The 
evidence  tends  to  prove  that  for  some  time 
prior  to  AprU  1,  18H4,  tbe  appellant  J.  C.  Mea- 
gher was  one  of  tbe  owners  of  the  property  la 
question.  Tbe  property  was  undeveloped  and 
its  value  unknown.  A  shaft  had  been  sunk 
upon  tbe  premises  to  a  considerable  depth,  but 
no  valuable  deposit  of  mineral  had  been  found. 
Id  an  adjoining  proper!  v,  known  as  the  "Rob- 
iuGon  Lode  Mining  Claim,"  a  deposit  of  min- 
eral had  been  discovered  some  time  before,  the 
dip  or  direction  of  which  was  towards  the 
"Felicia  Grace."  Meagher  having  learned  of 
this  discovery,  and  believing  that  tbe  same  de- 
posit, or  a  contlnuatioQ  of  it,  might  be  found 
wilbin  the  territory  of  the  property  named, 
became  desirous  of  securing  a  lease  from  his 
co-owuera  for  tbe  purpose  of  developing  the 
property,  and  ascerlalnlnr  whether  this  dv- 
posit  olTmineral  could  be  ^und.  lieing  with- 
out means  it  was  essential  for  bim  to  asBodat* 
others  wilb  him  to  aid  in  the  enterprise.  Some 
Ume  In  tbe  month  of  Marcb,  1864,  Meagher 
met  at  Zjeadville  one  Dr.  A.  A.  Smith,  and  bad 
some  conversation  with  him  In  relation  to  the 
matter.  He  succeeded  In  interesting  Smith, 
and  obtained  from  him  a  promise  tbat  he 


waa  obtained.  In  consideration  of  the  transfer 
to  blm  of  an  undivided  one-fourth  interest  in 
the  lease  when  it  was  made.  In  Ibis  conversa- 
tion it  eppeata  tbat  Smith  suggested  that  Clin- 
ton Reed  would  also  take  a  qoarter  Interest, 
and  pay  one  fourth  of  tbe  eipenses.  Before 
the  lease  was  actually  obtaiued  a  definite  un- 
deratanding  waa  arrived  at  between  Meagher, 
Smith  and  Reed,  that  Reed  and  Smith  would 
each  pay  one  fourth  of  tbe  expense  of  devel- 
oping the  property.  In  consideration  of  which 
Meagher  undertook  to  transfer  to  each  of  tbem 
an  undivided  one-fourth  interest  in  tbe  lease 
when  obtained.  At  about  ihla  time  Meagher 
had  some  conversation  with  one  John  Van 
Avery  In  relation  to  tbe  properly.  Van  Avery 
then  thought  that  he  might  also  be  able  to  take 
an  interest  In  the  property,  and  undertook  to 
furnish  an  eof:ine  to  be  used  in  its  develop- 
ment in  conaiderolion  of  tbe  transfer  to  bim 
of  a  one-fourth  interest  if  the  lease  should  be 
obtained.  Tbe  remaining  one  fourth  waa  to 
l>e  held  by  Meagher,  In  consideration  of  bis 
obtaining  the  lease  and  giving  bis  lime  and  la- 
bor to  the  working  of  the  raoperty.  Before 
Meagher  succeeded  in  obtaining  the  lease  Vao 
Avery  decided  that  be  would  not  Interest  him- 
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«gled  to  the  extent  of  oae  quarter,  but  upon 
wbat  tomtt  the  record  does  not  clearly  d tad ose. 
After  these  conTerBBiiona  were  bad  with  the 
several  parties  named  Meagber  succeeded  in 


WftTticr,  ITenry  Woodford,  James  Dorland, 
Georpe  McCluaky,  J.  W.  Woodford,  C.  F, 
Woodford,  W.  N,  Clark,  O,  H.  Pierce  and  A. 
W.  Etter,  as  lessor?,  and  John  C.  Mfsf^her,  as 
lessee.  No  mooey  was  expended  by  Mc^igber, 
or  by  any  of  the  paniee,  to  obtain  the  lease. 
No  rental  is  reserved  by  the  lease,  except  that 
by  Its  terms  the  lessee  coveoanted  to  pay  to  the 
lessorB,  as  royalty,  fifteen  per  cent  of  the  price 
paid  or  conlracled  to  be  liid  for  any  ore  ex- 
tracted from  tbe  claim.  After  the  execution 
and  delivery  of  tbe  lease  It  appears  to  have 
been  delivered  by  Meaeber  to  Smith,  wbo 
■eems  to  have  retained  it  for  a  consittetable 
time.  It  was  recorded  in  the  office  of  the 
clerk  and  recorder  of  Summit  County,  Colo., 
Hay  20,  1884.  After  the  lease  was  secured 
Meagber  and  Patrick  Barker  Immediately  en 
tered  into  the  possession  of  tbe  property,  and 
liegno  the  noTKof  development.  Tberelation 
of  tbe  parlies  as  disclosed  by  the  record  at  tbta 
time  was  clearly  defined.  There  seems  to  be 
no  uncertainty  as  to  the  intenUon  of  the  par- 
"  M  in  tbe  premises.    Tbe  lease  bad  been  ac~ 


Sailed  aa  contemplated  by  the  several  parties 
I  inlercFt,  and  apparently  in  consummation 
of  tbe  undctslanduig    and  agreement  wblcb 


had  been  entered  into  between  them.  When 
Meagber  and  Barker  began  the  work  of  devel- 
opment there  seem  to  bave  been  four  parties 
interested,  and  their  respective  interests  seem 
to  have  been  equaL 

Attention  la  ucw  called  to  so  much  of  the 
evidence  aa  relates  to  ttaecorsductof  (be  parties 
under  the  agreement  after  possession  was 
taken  of  tbe  mine.  On  April  27, 1884,  tbeday 
after  the  date  of  the  lease,  Meagber  addressed 
a  letter  to  Smith  as  follows: 

Boblnson,  April  ST,  1884. 

A.  A.  Smith,  Esq.: 

I  started  to  work  yesterday  In  tbe  sixty-foot 
■haf  L  I  Ond  by  tbe  Roblosou  mine  maps  that 
tbp  mineral  In  their  tunoel  is  going  straight 
for  tbe  Felicia  Orace.  1  wrs  In  to  see  tbe  new 
strike,  and  I  tbink  11  is  going  to  be  aa  big  an 
ore-aboot  as  the  old  one.  It  is  ten  feet  high, 
and  can't  tell  bow  wide.  John  Hall  was  here, 
BSd  signed  one  copy  of  tbe  lease.  Tbe  other 
be  will  sign  and  send  back.  Sent  it  lo  bim 
three  or  four  days  ago.  I  have  taken  tbii 
man  Barker  in.  He  ta  working  with  me  bere. 
t  will  bave  to  put  on  another  man.  It  will 
take  tbree  men  to  work  this  shaft.  It  Is  only 
about  1S5  feet  from  the  Boblnson  mineral,  so 
I  think  we  will  get  it  in  40  feet  more,  and  if 
the  water  don't  stop  us,  I  think  we  Mill  be  able 
to  get  there  in  thirty  days.  If  we  get  water 
we  will  bave  lo  put  up  an  engine.  The  snow 
Is  four  or  five  feet  deep,  so  we  will  have  a  hard 
time  to  ^t  an  enjrine  here.  If  you  see  Van 
Avery  (ell  him  not  to  go  to  any  expense  until 
be  bears  from  me  that  other  arraogementa 
miidtt  be  made.  If  you  and  Mr.  B(«d  take 
bait  of  the  lease  there  will  be  no  Interest  left 
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tor  Van.  George  and  I  took  one  eiehth  etudi 
and  Barker  one  fourth.  John  HaD  saya  be 
can't  take  an  interest,  as  be  is  bard  run  tor 
money.  I  wish  yon  would  send  me  tenpoaDda 
of  giant  powder;  200  feet  fuae;  one  box  giant 
caps;  one  box  candles;  two  hammer  handles; 
3  picka.    Please  send  tbe  bill 

Toura,  respectfully, 

JohQ  0.  Meagber. 

Between  April  27  and  May  10  Meagher  ad- 
dressed a  letter  lo  Bmith  asking  bim  for  $25  to 
pay  -eipenses.  The  letter  was  presented  to 
Seed,  who  immediately  gave  his  check  for  (25, 
which  wns  sent  lo  Mragher,  inclosed  in  Uu 
following  letter: 

Leadville.  Colo.,  May  10.  1834. 

My  dear  John: 

Tours  reached  me  to-day,  and  I  band  yoa 
herewith  Clint's  check  for  am't  called  for.  I 
hope  you  will  catch  on  to  some  pay  soon.  I 
will  back  you  up  to  the  best  of  my  ability  till 
I  get  some  money  which  I  am  looking  for  ev- 
ery day.  I  will  try  to  get  up  lo  see  you  soma 
time  next  week.  Do  tbe  best  you  can,  and 
write  me  any  new  developmenta  in  the  mean 
time.  Clint  has  no  faith  in  the  thint;,  but  If 
we  find  some  then  he  will  have  more  faith. 
Yours,  truly, 
A.  A.  Smith. 

Tbe  supplies  above  meuttoned  were  pn^ 
chased  by  Reed,  and  sent  about  Hay  8.  Od 
that  day  Smith  wrote  Meagher  aa  follows: 

Leadvllle,  May  8,  1881. 

My  dear  John; 

Yours  reached  me  on  Tuesday,  and,  owing 
to  the  excitement  of  the  convention,  was  not 
attended  to  at  once,  and  Clint  struck  out  for 
Benver,  and  only  returned  this  morning,  when 
I  proceeded  (o  bounce  him  rough-shod,  and 
bave  ordered  the  supplies,  which  wilt  probably 
not  reach  you  before  Monday.  A*  tbe  express 
company  will  not  lake  powder,  it  will  bave  to 

fi  by  freight.  Clint  and  I  take  one  half  of  It. 
think  I  will  have  plenty  of  money  in  a  few 
days,  and  will  not  hesitate  doing  all  In  my 
power  lo  push  tbe  work,  and  will  not  have  to 
run  Clint  down  every  lime  anything  is  lo  be 
done.  I  regret  the  delay  in  your  first  order. 
You  know  I  have  always  been  prompt  in  our 
operations  together  beretofore.  Let  me  hear 
from  you.  Smith. 


water.  Meagher  left  tbe  mine,  and  came  to 
Leadville,  and  bad  some  conversation  with 
Reed  in  regard  to  Ibis  matter.  Beed  mentioned 
one  or  two  engines  which  be  thought  he  could 
obtain,  hut  no  definite  arrangement  was  made. 
Meagber  had  an  account  showing  the  amount 
which  had  been  expended  in  labor  and  sup- 
plies up  to  that  time  in  the  development  of  the 
property.  The  amount  was  $38.1.60,  and  the 
ebare  of  Reed  was  stated  to  be  |T1.40.  less  tbe 
$38,05  be  bad  heretofore  paid.  Reed  inquired 
of  Meagher  at  the  time  whether  be  wish^  bim 
lo  pay  the  balance  then  due  from  him,  to 
which  Meagber  replied  that  he  did  not,  aa 
Beed  would  be  compelled  to  Incur  expense  in 
obtaining  and  sending  tbe  engine  to  Robinson. 


Bked  t.  Hb&shkr. 


Kd  engine  was  obulned  by  Reed  At  aDy  time. 
On  June  7  Uettgher  addressed  tbe  foUoning 
letter  to  him: 

C.  Reed,  Esq.,  LeadTiIle,  Colo. 

Dear  Sir: 

I  have  wrilteo  to  Dr.  Smttfa  to  know  what 
70U  have  done  about  ttie  eagine,  and  have  not 
received  answer.  It  Is  about  time  that  we  had 
tbia  shaft  down,  as  the  Robinson  company  Is 
Tunoing  an  incline  towards  us  night  and  day. 


Tours,  respectfully, 


nbat  you 
'.  J.  C.  Ml 


1  do. 

Meagher. 

This  letter  was  received  by  Reed,  but  was 
not  answered.  Jane  9.  1884,  the  following 
letter  was  addressed  to  Heagber  by  Smith: 

Dear  John: 

I  eaw  Clint  a  minute  on  Saturday,  and  I 
have  not  seen  bim  since.  Just  now  learned 
that  he  ^rent  to  Denver  last  night  again,  and 
will  not  return  until  Tuesday  or  IViday.  I 
don't  thinli  that  be  wanls  to  do  anything,  or 
that  he  meaoa  to.  The  question  Is  as  to  what 
we  can  do  under  tbe  circa msiancea.  I  am  still 
unable  to  do  anytlilng  of  myaelf,  and  if  Cliot 
won't  do  anything  that  seems  to  cook  my  roose 
till  I  am  in  a  position  to  act  for  myself.  If 
you  can  sell  us  out  you  had  Iwtter  do  so,  aod  I 
will  make  Clint  surrender.  1  have  received 
no  money  yet,  and  of  course  cannot  tell  when 
I  will.  No  man  can  regret  my  circunutances 
more  than  I  do  myself,  for  I  believe  It  to  be  a 
good  thing.    Would  like  to  bold  on. 

Yours,  truly, 
Bmith. 

It  doea  uot  appear  that  Reed  bad  any  knowl- 
edge that  a  leLier  of  this  tenor  hod  been  writ- 
ten by  Smitb,  or  that  he  had  authorized  or  sug- 
gested that  any  sale  of  his  Interest  should  be 
made.  June  14  another  letter  was  addressed 
by  Uesglier  to  Reed  as  follows: 

Dear  Sir: 

Not  hearing  from  you,  I  have  made  an  ar- 
rangement for  an  engine  which  will  answer 
for  the  present.  I  received  a  letter  from  Tir. 
Smitb  saying  that  he  would  have  to  give  up 
bis  interest.  I  am  very  sorry  that  he  cant 
carry  his  iolerest,  as  I  think  it  ia  a  good  lease, 
and  must  stop  the  Robinson  company  from 
going  through  to  tbe  Champion  ground.  Mr. 
Hall  IS  here,  and  will  take  an  interest  in  the 
lease,  and  I  would  like  to  know  what  yon  in- 
tend to  do.  I  am  not  going  to  give  up  after 
spending  what  I  have.  Hoping  to  hear  from 
jou  soon,  I  am,  very  truly  yours, 

J.  C.  Meagher. 

P.  a  Please  tell  Dr.  Smitb  to  send  the  lesse 
to  me-  J.  0.  U. 

This  letter  ma  not  received  by  Reed  until 
•ome  time  Id  July,  nor  until  after  a  large  IxKly 
of  mineral  bad  been  discovered  In  the  propern. 
It  appears  that  he  was  absent  continoomly 
from  Leadvllle,  on  profeasioiiBl  btutnesi,  from 
•bout  June  10  until  some  ^me  in  July.  June 
le  Smith  wrote  the  following  letter  to  Uea- 
gber: 

Dear  John; 

I  flnally  bad  an  Interview  with  Clint,  andhe 
don't  seem  inclined  to  do  anytblng  at  all.  and 
4L.RA. 


tells  n 
BO  for 

glad  to  have  you  do  it.  1  have  not  received 
any  money  yet.  Would  be  glad  to  slay  in  and 
put  up,  but  I  don't  see  how  I  can  at  present. 
Clint  IS  going  east  soon,  liable  to  leave  on  any 
tralo,  to  be  gone  a  week  or  two.  Can  you  see 
any  chance  to  do  anything!  Let  me  hear  from 
you  at  0DC8,  Bmith. 

In  relation  to  this  letter  Reed  testified  that 
_3  never  had  the  interview  with  Hmlth  men- 
tioned, and  that  he  never  authorised  Smith  to 
direct  Meagbet  to  sell  hii  interest  In  tbe  proi> 


P.  Barker,  Esq.,  Leadvllle,  Oolot: 

Dear  Sir: 

I  have  been  working  on  the  lease  since  I  T&- 
turned,  fixing  for  an  engine,  but  tbe  engine 
besnat  been  snipped  yet,  and  there  Is  no  telling 
when  it  will.  The  doctor  did  not  get  hla  money 
yet,  and  ia  unable  to  pay  his  part.  I  was  t» 
Rice's  engine  yesterday,  but  it  can't  be  got 
_  _jOt  the  snow  for  two  or  three  weeks  yet,  so 
tbe  only  thing  I  can  do  is  to  work  the  sbuft  by 
band  until  I  can  get  an  engine  of  sotne-one 
here,  as  we  can't  get  tbe  one  in  Lcadville  with- 
out paying  for  it,  and  Uiat  we  can't  do  at  the 
present  time,  liie  water  is  about  twenty  feet 
from  the  top  of  the  shaft,  but  I  tbjnk  we  can 
bolat  it  out  in  Ihreeor  four  days,  and  then  we 
may  be  able  to  keep  it  down  easier  than  when 
we  worked  It  before.  I  would  like  lo  hear 
from  you  as  to  what  you  think  of  tbe  situnliou 
and  if  you  are  comins  back  to  work,  or  wliat 
you  intend  to  do.     You  know  I  niust  work,  or 

ire  Up  the  lease.     I  can  get  men  here  wLio 

'ill  work  for  $3  a  day,  but  they  must  be  paid 
at  the  end  of  each  week  or  they  will  not  work. 
Or  their  pay  must  be  guaranteed  by  some  re- 
sponsible persoa.  Hoping  to  hear  from  you 
soon,  I  am,  very  truly  yours, 

J.  0.  Meagher, 

Smith  never  contributed  any  part  of  his 
■bare  of  tbe  expeoMS.  After  June  14,  the  data 
of  bto  last  letter,  be  seems  to  have  relioquisbed 
all  intereat  In  the  enterprise.  Barker  worked 
twenty-eight  and  one-half  days  and  then  left 
(be  property  and  never  returned.  He  appears 
to  have  transferred  bis  Interest  to  John  A. 
Hall,  one  of  the  appellants.  After  tbe  coo  ver- 
satioD  between  Reed  aod  Meagber  in  May,  no 
demand  appears  to  have  been  made  upon  Keed 
for  money  or  supplies.  No  communication 
seems  to  have  been  had  between  them  except 
the  two  letters  of  June  7  and  June  14,  in  which 
Meagher  aska  Reed  what  be  Is  going  to  do  in 
relation  to  tbe  engine.  Neither  does  It  B[>pear 
that  Reed  ever  offered  to  contribute  either 
mooey  or  supplies  after  that  conversation  wu 
bad.  As  lias  already  been  aUted,  be  was  ab- 
sent from  Lesdville  during  the  greater  part  of 
June  and  July,  and  had  no  knowledge  of  the 
traDsactions  in  relation  to  the  property  bereln- 
after  mentioned.  It  seems  to  have  been  hla 
nnderstanding  at  the  time  this  conversatioit 
was  had  that  there  vras  so  much  snow  at  tlie 
mine  that  an  engine  could  not  be  shipped  at 
that  time,  and  that  Meagher  should  return  to 
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the  property  and  perform  the  work  aeccw&rr 
-  lo  prevent «  forfeiture  of  tbe  lease,  u  by  !u 
terms  the  aospensloii  of  work  for  ten  days 
would  work  luoh  a  forfeiture.  It  farther  ap- 
pears that  after  receivitig  the  letter  from  Smith 
of  JuDe  16  Meagher  began  to  dispose  of  inter- 
eets  Id  the  property.  On  June  14  he  made  an 
arrangemeat  nith  Samuel  Rice  and  L.  C. 
Snain  to  lease  en  englae  for  which  he  wna  to 

Eay  tSS  per  month.  Afterwards,  on  July  I, 
elQg  unable  to  pay  the  rental  of  the  engine, 
he  traaefened  an  eighth  interest  la  the  lease  to 
Rice  and  Swain  for  the  use  of  the  en^ne  and 
other  considerations.  Other  InteresU  were 
transferred  by  him  for  small  sums  of  money 
and  labor.  In  July  a  very  large  and  valuable 
deposit  of  mineral  was  uncovered.  When 
Beed  returned  to  LeadvlUe  he  demanded  his 
interest  in  the  lease  and  in  the  proceeds  of  the 
property,  which  was  refused.  Thereupon  this 
suit  was  brought. 

Upon  the  foregoing  statement  the  first  ques- 
tion naturally  suggested  is  whether  a  copartner- 
ship was  ever  actually  entered  into  between 
Meagher,  Reed.  Smith  and  Van  Avery,  as  de- 
clared by  the  court  below  by  the  first  finding. 
A  marked  distinction  exists  In  law  between  an 
agreement  to  emer  into  the  copartnership  rela- 
tion at  a  tutnre  day  and  a  copartnership  actually 
consummated.  It  is  an  elementary  principfe 
that  a  partnership  in  fact  cannot  be  predicated 
upon  an  agreement  to  enter  Into  a  coparlner- 
■blp  at  a  future  day  unless  it  be  shown  that 
■uch  agreement  was  actually  consummated. 
In  the  language  of  the  textbooks,  the  pittner- 
ship  must  be  "launched."  To  constitute  the 
relation,  therefore,  the  agreement  between  the 

fiardes  must  l>e  an  executed  agreement.  So 
ong  aa  It  remains  executory  the  partnership  Is 
Inchoate,  not  having  been  called  into  being  by 
the  concMted  action  necessary  under  the  part- 
nerebip  agreement.  It  is  undoubtedly  true  that 
a  partnership  in  ■pnrHnti  ma v  tte  constituted 
by  an  agreement  ir  it  appeara  that  such  was  the 
Intention  of  the  parties.  But  where  It  expressly 
appears  that  the  arrangement  Is  contingent,  or 
la  to  take  elTect  at  a  future  day.  it  is  well  set- 
tied  that  the  relation  of  partners  does  not  exist, 
and  that,  if  one  or  more  of  them  refutte  to  per- 
form the  agreement,  there  is  no  remedy  be- 
tween the  parties  except  a  suit  In  equity  for 
■pecific  performance  or  an  action  at  law  for  the 
recovery  of  damages,  should  any  be  sustained. 
It  la  clear,  therefore,  that  the  first  flndini;  of 
the  court,  to  the  effect  that  the  parties  named 
entered  into  a  copartnership  for  the  purpose  of 
acquiring  the  property  in  controversy,  and 
gaging  in  a  mining  enterprise  thereon,  Is  .. 
anstatned  by  the  evidence,  and  unsupported  by 
the  law.  At  best,  the  negotiations  had  between 
these  parties  constituted  but  an  undertaking  on 
ibelr  part  to  enter  into  a  joint  relation  upon 
the  terms  proposed.  If  Meagher  should  obtain 
a  lease  satisfsclory  to  them.  The  seversl  par- 
ties named  liavins;  never  undertaken  the  project 
together,  Van  Avery  having  decided  to  with- 
draw, it  follows  that  as  between  them  the  part- 
nership relation  neverexisted.  1  Bates,  Partn. 
8  78;  Wilton  r.  Cam^iM,  10  IlL  888;  Parsons, 
Partn.  6. 

Appellants'  counsel  claim  that  the  finding  of 
the  court  declaring  that  Meagher,  Reed,  Smith 
and  Tan  Avery  entered  into  a  copattnerahip  is 
*LR.A. 


unsustained  by  the  evidence;  that  the  second 
finding,  that  Baker,  by  consent  of  the  p«rdM, 
succeeded  ta  the  int^^st  ot  Tan  Avery,  ia  i» 
legal  effect  a  finding  that  a  partnership  agres- 
ment  was  made  and  a  partnership  relation  en- 
tered Into,  different  from  that  alleged  in  tb« 
complaint  aa  the  basis  of  the  action,  and  that 
there  was  therefore  a  fatal  variance  betweea 
the  complaint  and  the  proof.  This  propositioa 
Is  predicated  upon  the  principle  that  the  relin- 
quishment or  transfer  of  bis  inlereat  by  a  part- 
ner works  a  dissolution  of  the  partnership. 
This  contention  U  based  upon  the  additional 
assumption  that  the  partnership  alleged,  the 
partnerslii;)  proved.  If  any,  and  the  partnership 
found  by  the  court  was  a  general  partnership, 
and  subject  to  alt  of  the  legal  aud  equilahlo 
principles  incident  loacommercisl  partnership 


that  the  withdrawal  ot  Van  Avery  from  the 
agreement  could  have  produced  the  result  tor 
which  appellants  contend.  I'he  mere  refusal 
of  a  party  lo  perform  an  executory  agreement 
and  to  enter  Into  the  partnership  relation  can- 
not effect  a  diasolulion,  nor  be  followed  by  any 
of  the  legal  consequences  of  a  dissolution,  for 
the  reason  that  an  executory  contract  of  this 
nature  does  notconstituteapartnership.  UntQ 
the  partnership  agreement  isconsummated  any 
one  of  the  parties  may  refuse  to  enter  upon  its. 
performance,  and  such  refusal  will  almplv sub- 
ject him  to  an  action  fordamagea  It  follows, 
therefore,  that  before  the  agreement  is  actually 
executed  one  party  may  withdraw  with  tin 
consent  of  the  others  and  another  be  subsiltuied 
In  his  pisce.  The  fact,  therefore,  that  the  firat 
finling  of  the  court  Is  not  warranted  by  the 
evidence  Is  not  material  unless  it  can  be'  said 
that  the  fact  that  the  complaint  allejied  a  part- 
nership between  Ueagher,  Reed,  Smith  and 
Tan  Avery,  while  the  proof  established  only 
an  executory  agreement  between  them  from 
which  Tan  Avery  withdrew  and  in  which 
Barker  was  substituted,  was  such  a  fatal  vari- 
ance aa  to  require  that  the  judgment  be  re- 
versed. Upon  thia  proposition  very  little  need 
be  said.  It  does  not  appear  that  the  question 
was  ever  rsised  except  In  this  court.  Such  va- 
riance is  not  assigned  for  error.  Proof  of  the- 
facts,  upon  which  the  second  finding  of  thn 
court  was  predicated,  was  not  objected  to  ex- 
cept upon  the  ground  that  such  proof  was  in- 
competent under  the  Statute  of  Frauds.  This 
Question,  tlierefore.may  be  passed  without  fur- 
ther eonsIderatioD. 
The  second  question  suggested  Is  whether  a 

Sartnership  relation  between  Meagher,  Reed, 
mitb  and  Barker  was  established  by  the  evi- 
dence, and,  if  BO,  what  was  its  natureT  The 
lease  bears  date  April  26, 1S84,  and  seems  to 
have  been  executed  about  that  time-  Prior  to 
this  time  aclearundereiandingexisled  between 
Meagher,  Heed  and  Smith  as  to  the  enterprise 
and  thpir  relations  and  interests  in  it.  It  was 
settled  that  Reed  should  lake  and  carry  the 
burden  of  an  undivided  one-fourth  interest. 
The  inlereat  of  Smith  appeara  to  have  been  the 
same.  In  the  letter  of  April  ST,  addressed  by 
Meagher  to  Smith,  It  is  stated  that  Barker  was 
to  have  one  fourth.  It  appears  that  Barker 
and  Meagher  went  to  the  property  together  and 
began  work,  and  that  after  this  time  Hall  came- 


toBoMnwHi,  and  dgned  tbe  lease.  At  the  lime 
the  eotatprlse  was  set  on  foot,  and  prior  to  the 
ezecadon  of  the  lease,  the  four  parties  naoied 
Mem  to  bare  luiderlakeD  to  acquire  a  lease  of 
the  property  In  question,  and  to  develop  and 
wore  the  same  tor  the  piupoee  of  extracting 
the  mineral  tberefTOtn,  and  to  paj  ihe  expenses 
and  sfaufl  the  profits,  if  anr,  iu  accordance  with 
tbeii  respective  interests  therein.  That  this  ar- 
rangement con«tltut«d  a  partoersbip  between 
the  parties  cannot  be  doubted.  What  was  tbe 
nature  of  tbe  paitnershtpf  Was  It  a  general 
partaershlp,  and  subject  to  all  the  inddents 
and  principle*  ot  the  law  of  partnership,  or 
was  11  a  mfnlnc  parbiershlp,  as  defined  in  the 
text-books  and  Df  the  ^uihoritlesT  In  England 
and  in  America  the  operation  of  mines  has  long 
been  considered  a  species  of  trade.  The  nature 
«f  the  buslneas,  and  particularly  the  neceaaitf 
for  the  continuous  operation  of  mtoea,  tbe  prac- 
tical impossibilitj  of  each  owner  acting  inde- 
pendentlT,  and  tba  consequent  neces^  of 

■yof  int«reit  In  the  conduct  of  the 

e  tndnced  a  careful  consideration 


business,  h 


id  equity  prop- 

_,, ._  ._ie  business  of 

liiiDg.  and  tlia  relation  of  mine-owners  to 
each  otber.  The  result  hu  been  tbe  applica- 
tion to  tbe  relation  of  co-owners  of  mines,  at 
least  while  engaged  in  their  joint  operations, 
of  tbe  principles  of  partneiahlp  law  bo  far  as 
sucb  application  has  been  easentlal  to  the  suc- 
cessful prosecution  of  mining  operations,  and 
the  prolectiou  of  the  rights  and  interests  of  the 
pardea  as  tietwecsi  tbemselvea  and  towards  third 
persona.  In  law  the  owners  of  mines  bold 
titeir  {Koperty  as  Joint  tenant*  or  tenonia  in 
common,  and  not  a*  partoei*.  Tbe  courts  in 
applying  tbe  prindplea  of  tbe  law  of  partuer- 
sbip.to  tbe  relation  of  sucb  owners,  when  con- 


of  the  badness  and  the  remedies  &r  their  en- 
forcement and  protection  have  seemed  to  re- 
quire. For  Ibis  reason  a  mining  partnenbip 
has  been  usually;.  If  not  always,  considered  and 
treated  as  a  particulaT  and  not  a  geutfal  [Mut- 
neisblp.  It  Is  undoubtedly  a  genual  rule  that 
when  two  or  more  persons  acquire  mining 
proper^  solely  or  principally  for  the  purpose 

of  extracting  the  ores,  in  the  absence  '' 

press  intention  to  enter  into  a  general 
del  partnership  In  the  conduct  of  tbeir  mining 
(^rations,  the  relation  existing  between  tbem 
Id  the  transaclton  of  their  common  business  b 
a  mining  partneishlp,  and  not  a  general  part- 
nership.   1  Bates,  Partn.  «  l&S. 

Iq  this  case  tbe  principal,  if  not  the  sole,  ob- 
ject of  obtsining  the  lease  ot  Ihe  "Felicia 
Grace 'was  the  extraction  of  ores  from  the 
property.  It  Is  claimed  by  sppellanis  that  the 
pertnerBhip  alleged  in  the  complaint  and  found 
by  tbe  court  is  a  general  or  commercial  part- 
nership, which  would  be  neceaaarily  dissolved 
bj  the  transfer  of  the  interest  of  any  one  of  the 
partlea.  It  is  dear  that  this  position  ts  nntena- 
fale  nnless  the  erridence  clearly  establlsbos  the 
fact  that  It  was  tbe  intention  of  tbe  parties  to 
enter  Into  audi  a  idalioo.  That  there  is  no 
tnch  eridence  is  apparent  Neither  is  thera 
&L.RA. 


any  fact  or  drcurostance  upon  which  tbe  con- 
clusion that  such  was  the  intention  of  the  per^ 
ties  can  be  predicated.  The  relation,  therefore, 
between  Meagher,  Beed,  Smith  and  Barker, 
when  tbe  lease  was  obtcdaed  and  at  the  time 
and  after  tbe  work  was  begun,  was  that  of  a 
minlngpartnenhlp,  the  members  of  which  were 
cban^o  from  time  to  time  as  Ibe  work  went  on. 
InCollleronMiaes(*aB)itlssaId:  "Aques- 
tlon  of  some  nicety  sometimes  arises  whether 
persons  working  mines  are  trading  partners  or 
mere  Joint  occuoien  of  the  land,  u^ng  tbe  min- 
erals as  part  of  its  produce.  Tbe  result  of  the 
case*  on  thia  subject  (aome  of  wblcb  are  some- 
what conflicting  may  be  stated  to  be  that  this 
ration  will  turn  on  the  consideration  whether 
land  be  obtained  wholly  or  principally  for 
tbe  purpose  ef  trading  In  Ibe  ore,  or  whether 
the  gelling  of  the  ore  be  only  Incidental  or  ap- 
purtenant to  the  occupation  of  the  land, 
where,  however,  companica  of  sdventureia 
bare  been  formed  for  the  purpose  of  mining, 
and  obtained  leases  either  of  the  land  or  the 
mineinlB,  or  license  to  work  In  pursuance  of 
that  object,  the  courts  of  equltyhave  long  since 
recoCTLlzed  such  associations  as  a  species  of 
trading  psrlnerehip."  Again,  at  page  80,  It  ts 
said:  "  The  dissolution  of  partnerships  so 
numerous  by  death,  bankruptcy,  outlawry  or 
felony  of  any  one  partner,  would  have  been  in- 
compatible with  that  continuous  working  of  a 
mine  which  Is  necessary  to  success.  It  would 
have  been  highly  InoonTeolent  If  no  partner 
had  been  aUowed  to  part  with  his  share  with- 
out theconsent  of  eadiofhiscopartners.  More- 
over, the  spirit  of  speculation  and  adventure, 
without  which  concerns  so  hazardous  as  those 
of  mining  wonld  seldom  be  commenced  or  per* 
severed  In,  and  tbe  fluctustinK  nature  of  the 
property,  indicated  the  expediency  of  a  ready 
transferability  of  shares.  Again,  It  would  have 
been  somewhat  hard  upon  the  mining  adven- 
turer if  each  of  bis  associates,  whom  he  had  not 


those  of  parinera  In  ordinary  trading  concerns. 
Accordingly,  mining  partnerships  were  early 
recognized  aa  differing  from  ordinary  trading 
partnosbipe  In  not  being  founded  on  dtitetvt 
ptrmna,  from  which  principle  tbe  rights  and 
obligationa  of  ordinary  trading  pannera  are 
mainly  derived.  It  was  decided,  after  many 
doubts,  that  tbe  mining  partner  had  a  right 
either  to  relinquish  or  transfer  bis  share  with- 
out the  consent  of  hiscopartnera.  and  that  upon 
his  death  or  bankruptcy  the  law.  Instead  of  dla- 
solving  tbe  partnership,  would  tranarer  it  to 
bia  executors  or  assignees,  and  the  power  of 
partnera  to  bind  each  other  by  enjjagemeota 
entered  Into  with  non-partners  were  reslricted." 
Finally,  the  author,  after  reviewing  numerous 
cases,  at  page  125  says:  "  The  result  of  the 
foregoing  cases  may  perhaps  be  thus  shortly 
staled:  That  a  mining  company  is  a  trading 
partnership,  a  share  of  which  may  be  acquired 
without  such  a  conveyance  as  is  necessary  to 
pass  an  Interest  in  land;  that  It  dtffcn  from 
ordinarv  trading  parinerahlp*  in  not  being 
founded  on  the  tUtetut  penojuM,  a  difference 
which  limits  Ihe  powera  of  mining  partnera; 
tbat  the  mere  constitaUon  of  such  a  company 
i»no  evidence  of  an  implied  authority  from  on* 
partner  to  another  to  pledge  his  credit  by  diair- 
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iaf:  bllla  of  eicbani^  or  borrowing  mone;, 
even  on  the  greatest  emergency;  that  Buchcon- 
nlUitioa  is,  Dowever,  evioeQca  for  the  jury  of 
BUtborilf  lo  Older  necessaries  on  credit;  that. 
wherever  there  ia  any  question  for  the  Jury  of 
Implied  autlioriiy,  either  to  a  meie  partner  or 
to  a  manager,  the  proper  direction  to  tbem  ia 
to  consider  whether  i^  be  proved  that  sucb  au- 
thority ia  neceeaary  to  the  carrying  on  of  tbe 
concern  or  usual  in  similar  concerns."  These 
piinciplea  have  been  recognized  again  and 
Bgaio  oy  the  courts  of  England  and  Siis  coun- 
try. Cratethayv.  MaiiU,lSwa\ist.iiH;F«reday 
T.  WightaM:,  1  Russ,  &  M.  45;  Williamt  v.  At- 
UnboTOugh,  1  Turn.  &  R.  70;  Dickinson,  v.  Val- 
PSI,  10  Bam.  &  C.  138'  Collyer,  Partn.  §§801, 
80S;  1  Batea,  Partn.  g  163;  OkaTia  t.  Eshte- 
man,  5  Colo.  107;  ManviUe  t.  Parlri,  7  Colo. 
128;  SkiUman  v.  Laehman,  23  Ca).  109;  Dvryea 
T.  Bart,  28  Cal.  668;  Ka7M  v.  Central  Smdiing 
Co.  102  U.  8.  641  [2fl  L.  ed.  2681;  BitaOl  t. 
Jbw,  114  U.  B.  253,  SCO  [29  L.  ed.  138.  12S|; 
Bock.  MinM,  674;  Lamar  v.  Hale,  79  Va.  147. 

Tbe  caaes  cited  sot  only  clearly  define  t!ie 
natureof  a  miningpartDer«hip,aDddisIinguiBh 
tach  a  partnership  from  a  general  partnership, 
but  they  also  show  that,  except  in  the  particu- 
lare  mentioned,  the  affairs  of  a  miniDg  partner- 
«bip  are  governed  by  tbe  same  principles  In 
equity  aa  a  general  partnership.  In  no  case 
does  this  appear  more  clearly  than  Id  Fereday 
T.  Wightteick,  tupra:  "  A  lease  was  taken  of 
certain  mioes,  the  lessees  consisting  of  six  per- 
•ons;  at  the  same  time  a  lease  was  taken  of  the 
aurface  of  the  property.  The  mines  and  sur- 
face were  used  with  a  communion  of  expense 
and  a  communion  of  profit.  Tbe  first  question 
ia  whether  this  is  a  pattnersbip  property  liable 
to  be  sold  and  disposed  of  to  pay  the  partner- 
ship debts,  and  whether,  a  partner  having  sold 
part  ofbia  shares,  bisinierest  is  to  be  considered 
subject,  in  the  first  place,  to  repayment  of  what 
Is  due  from  him  to  Uie  partnership.  This  quea- 
Won  is concludedby  authority,  bull  am  willing 
to  decide  it  upon  principle.  Mining  concerns  are 
to  some  purpose  trading  concems,  but  ihey  are 
not  so  to  all.  They  are  not  so  in  this  particular, 
viz.,  that  they  are  not,  as  an  ordinary  partner- 
■htp  trade,  subject  to  dissolution  on  the  death 
or  bankruptcy  of  any  of  the  partners,  and  the 
•hHres  are  transferable  without  the  consent  of 
the  partners.  In  these  particular  instances, 
they  have  not  all  the  Incidents  of  a  trading  con- 
cern. In  other  respects,  it  haa  been  repeatedly 
held  that  they  have.  Now,  It  is  a  universal 
principle  in  regard  lo  all  property,  whether  real 
or  personal,  acquired  for  the  purpose  of  a  part- 
nership, that  property  so  acoulred  is,  upon  the 
dissolution  of  tbe  partnership,  subject  lo  sale 
and  accounts  between  the  partners,  and  to  pay- 
ment of  tbe  parinershlp  debts.  That  is  a  uul- 
veraal  principle.  To  apply  tbe  rule  to  this 
particular  case,  the  property  was  acquired  by 
these  psrtnera  for  the  purpose  of  the  parlner- 
abip  concern.  Therefore,  tbough  in  the  nature 
of  real  property.  It  Is  suhject  to  all  the  debts  of 
the  partnership,  and  subject  to  the  debts  of  one 
of  the  pariners  incurred  In  the  administration 
of  tbe  property,  there  can  be  no  doubt  that  the 
plain  tiffs  have  a  right  to  make  this  claim." 

These  principles  are  clearly  stated  and  elab- 
OTtted  b  Duryea  v,  Burt,  lapra.  The  rela- 
Hon,  then,  whldi  existed  between  the  parties 
9L.R.A. 


before  and  at  the  time  tbe  appellant  Meagher 
obtained  the  lease  of  tbe  property  in  question, 
was  that  of  mtoing  partners.  Tiie  lease  hav- 
ing been  acquired  by  Meagher  as  one  of  the 
pariners.  pursuant  lo  and  in  consummation  of 
the  partnership  agreement,  and  the  properly 
having  been  applied  to  the  uses  of  the  partner- 
ship for  tbe  purpose  of  conducting  tbe  buiii- 
nessof  mining  thereon,  the  interest  in  the  prO]>- 
erty,  to  wit,  the  leasehold  estate,  moat  m 
deemed  to  be  partnership  property. 

Third.  That  theinlerest  in  the  premises  no- 
quired  by  the  lease  is  an  interest  In  lands, 
within  the  meaning  of  the  Statute  of  Frauds, 
cannot  be  doubted.  The  question  to  be  now 
determined  is  whether  the  arrangement  nr 
agreement  between  the  parties,  upon  which  th» 
appellee  predicated  his  rights  in  the  premises, 
could  l» established  hy  jiaro!  testimony.  Cna 
a  copartnership  entered  into  for  tbe  prosecu- 
tion of  a  specific  venture,  necessarily  requiring 
tbe  acquisition  of  an  interest  in  a  particuliir 
parcel  of  land,  be  proven  by  parol,  or  is  such 
an  agreement  within  the  provisions  of  tlia 
Statute  of  Frauds  of  this  8tateT  Oen.  Stat, 
g  1515. 

That  such  a  partnership  differs  very  malerinl- 
ly  from  a  partnership  entered  into  to  trade  ia 
lands  is  manifest.  Nevertheless,  as  the  reasoa- 
ing  of  the  aulhorilics  maintaining  the  affirma- 
tive of  tbe  question  would  seem  to  apply  io 
partnerships  of  either  class,  a  review  of  llie 
whole  subject  seems  to  be  necessary.  Tliia 
precise  question  baa  never  Ijeen  presented  lo 
nor  passed  upon  by  this  conrt.  In  the  caae  xt 
Murky  v.  Ennit,  2  Colo.  800,  the  agreement 
cOEBlrued  was  stated  by  the  court  in  the  fol- 
lowing language;  ''It  two  or  more  go  intotlie 
public  domain  together  lo  search  and  explortt 
for  mines,  with  the  agreement  to'  occupy  and 
develop  such  discoveries  as  maybe  made  for 
the  joint  benefit,  and  such  discovery,  develi^p- 
raent  and  joint  occupation  follow,  it  is  cleiir 
that  while  each  eiplorer  becomes  in  vesleil  with 
bis  due  share  and  estate  in  the  premises  no  pro- 
vision of  the  Statute  of  Frauds  is  violatcil. 
.  .  .  But  in  the  case  supposed  neither  of  tlie 
parties  has  at  Itie  date  of  the  association  any 
interest  or  estate  which  can  he  the  subject  of 
sale,  and  the  contract  of  association  does  not 
contemplate  that  either  Bhalt  part  with  any. 
Nor  does  the  interest  or  estate  which  is  aflcr- 
warda  acquired  vest  or  inure  by  virtue  of  the 
agreement,  but  by  the  occupation  and  appro- 
priation alone." 


incidentally  considered  in  Kayser  v,  Matigham, 
8  Colo,  232.  but  was  not  involved  in  the  decis- 
ion of  the  case.  The  court  said:  "It  is  true 
that  a  trust  in  lands  cannot  be  predicated  upon 
proof  of  an  oral  agreement  to  create  a  partner- 
ship for  the  purpose  of  purchasing  anil  band- 
ling  or  Improving  such  lands,  tbe  partnersliip 
relation  not  having  existed  prior  to  the  acquisi- 
tion of  title,  and  no  partnership  funds  haviag 
been  invested  In  the  property.  To  recognizo  a 
trust  in  sucb  cases  would  be  to  abro^Ie  the 
Statute  of  Frauds  in  this  particular;  it  might 
as  well  be  said  thatsn  oral  contract  providmg 
directly  for  the  purchase  of  an  interest  in 
lands  is  not  obnoxious  thereto.  But  the  fore- 
going principle  la  not  applicable  to  the  case  at 
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that  the  purchiise  of  the  mine  was 
pUted  bj  tbb  contract." 

The  proposition  HCtually  decided  Is  that  con- 
talced  in  the  last  clause  of  the  paragraph 
quoted.  The  counterpart  of  that  propoeiiioD 
is  that  which  is  iDTolred  in  thU  case,  to  wit, 
wbeLfaer  a  partnership  agreement  to  acquire  a 
lease  of  a  psrtlculai  property  for  the  purpose 
of  extracting  ores  therefrom,  made  before  the 
lease  haa  been  obtained,  can  be  proved  by 
parol,  when  It  appears  tliat  it  was  acquired  la 
the  name  of  one  of  the  partners  pursuant  to  Ute 
agreement,  and  applied  to  partoeiship  uses  un- 
der the  agreement ,  It  is  a  well-settled  elemea^ 
UT  principle  that  if  a  partnership  be  proven  to 
exist  by  competent  evidence  it  may  be  ebown 
by  i»rol  tliat  a  whole  or  a  part  of  its  assets 
eoDsiat  of  real  estate.  The  real  question  now 
presented  la  whether  the  fact  that  the  acqulsl- 
tioD  of  a  leasebotd  Interest  in  the  property  in 
miestton  was  actually  contemplated  at  the  lime 
the  contract  was  made  changes  the  rule  of  evi- 
dence so  as  to  require  that  such  contract  be 
proven  by  inatrument  In  writlDg.  It  is  also 
an  elementary  principle  that  a  contract  to  en- 
ter into  a  copartnerabip  In  a  business  which 
leqnires  tbe  acquisition  of  an  interest  in  land 
U  a  necessary  incident  to  the  business  may  be 

EtDven  by  parol.  Tbe  question  here  presented 
whether  a  parol  agreement  to  acquire  a  lease- 
hold Interest  in  a  particular  mine,  as  a  neces- 
sary incident  to  the  development  of  the  prop- 
erly, and  the  extraction  of  ore*  therefrom,  is 
within  the  Statute  of  Frauds.  Tbe  further 
question  is  also  presented  whether  the  fact  that 
by  tbe  terms  of  the  agreemeiit  the  inieresi  in 
tbe  mine  was  to  be  acquired  by  one,  and  tbe 
respec^ve  interests  of  the  others  to  be  trans- 
ferred to  them  by  him.  In  an;  wise  changed  ihe 
rule  applicable  10  the  case.  And  finally,  tbe 
general  proposilton  is  preaenled  whether  m  this 
and  in  all  cases  of  ibis  nature  the  ultimate  and 
only  issue  to  l>e  determined  is  not  whether  Ibe 
property  in  controversy  is  or  is  not  partner- 
■hlp  property,  within  tbe  meaning  of  tbe  prin- 
ciples of  partnenbfp  law.  If  this  be  found  to 
be  the  real  issue,  then  it  necessarily  follows 
that  neither  tbe  Statute  of  Frauds  nor  Ihe  Law 
of  Trusts  haa  any  application  to  tbe  case. 
Tbeie  is  a  very  considerable  conflict  In  tbe 
authorities  bearing  upon  these  questions. 
Whether  a  partnership  to  trade  in  lands  can  be 
proven  by  parol  baa  frequently  been  consid- 
ered by  the  courts.  The  question  has  been  dis- 
cussed with  great  In^nuily,  learning  and  abil- 
ity by  many  able  jurists,  but,  even  when  tbe 
authorities  are  in  barmocv.  the  reasons  and 
principles  upon  which  tbe  decisions  have  been 
predicated  are  by  no  means  the  same.  In 
many  cases  the  Law  of  Trusts,  with  Its  donbis 
and  uncertainties,  has  been  Invoked,  and  tbe 
taue  deiennlned  by  apptytng  principles,  tbe 
appllcatioa  of  which  was  by  no  means  certain. 
jl  Vai  been  assumed  that  for  all  purposes  an 
Interest  in  lands  must  be  held  by  a  title,  either 
legal  or  equitable,  within  the  meaning  of  ihe 
law.  This  Is  undoubtedly  true,  but  to  define 
ait  title  it  is  not  necessary  to  resort  to  the 
Law  of  Tnista,  U  the  land  Is  partnenhip 
•  L&A. 


proDertj,  tbe  title  Is  vested  In  the  partnership, 
and  Is  defined,  ^vemcd  and  controlled  by 
well-settled  principles  of  partnetsliip  law;  and 
this  is  true  whether  tbe  tlUe  is  vested  in  one  of 
the  partners,  or  in  alL  A  careful  analysis  of 
the  mare  recent  authorities  clearly  discloeea  a 
marked  tendency  to  limit  the  issue  to  two  Inde- 
pendentpropoflitions:  Firtt,  Is  there  a  partner- 
shipT  "Diis  may  tw  proven  by  competent  evi- 
dence. Second,  of  what  does  tbe  partnership 
property  consist;  If  of  real  estate,  its  treat- 
ment and  disposition  are  regulated  by  tbe 
principles  ot  partneisbtp  law,  without  refer- 
ence to  tbe  title,  or  its  character  as  realty. 

In  Bates  on  Partnetship,  g  281  (the  latest 
work  on  this  branch  of  Ihe  law),  the  following 
language  la  found:  "  Real  estate  bought  or 
leased  with  partnership  funds,  for  partnerablD 
purposes,  and  applied  to  partnership  nws,  la 
deemed  to  be  partnership  property  whether  the 
title  Is  in  all  the  partners  as  tenants  In  common, 
or  in  less  than  all.  In  the  absence  of  any  agree- 
ment There  Is  no  necessity  for  any  agreement 
in  such  cases.  Tbe  Statute  of  Frauds  has  no 
application,  hut  the  title  Is  held  In  trust  for 
the  firm.  So  of  propertv  oriylnally  contributed 
as  stock,  or  if  origloalfy  paid  for  by  each  out 
of  his  separate  means,  or  brought  Into  the  use 
of  the  Arm  al  its  formation,  and  subsequently 
agreed  to  be  converted  into  partnerstdp  prop- 
erty, it  becomes  pari  of  the  capital." 

Is  not  this  rule  applicable  to  all  cases 
where  lands  are  purcbassd  or  leased  for  part- 
nership purposes,  whether  the  purchase  of  such 
lands  or  tbe  leasing  of  the  same  was  either  on 
incident  of  tbe  business  of  the  copsrtnersbip  or 
tbe  express  object  for  which  it  was  formed! 

Tbe  same  author,  at  section  801,  says; 
"  Where  a  partnership  holds  land,  not  as  the 
chief  purpose  of  ila  existence,  but  as  an  inci- 
dent to  the  busineas,  tbe  Blaiate  of  Frauds  does 
not  apply,  and  the  land  may  be  sbowu  to  be  a 
part  of  ibe  partnership  Block,  and  affected  with 
partnership  equities,  by  oral  evidence.  The 
paTtnersbip  requires  no  writing  tn  prove  it,  and 
exists  outside  of  the  ownership  of  real  estate." 
Section  803:  "The  authorities  are  divided  on 
tbe  question  whether  a  partoership  to  trade  in 
lands  may  be  proved  by  parol  In  order  to  affect 
the  lands  with  partnership  liabilities  and  equi- 
ties. Tbe  preponderance  Is  in  favor  of  consid- 
ering that  the  Statute  does  not  appW  if  the 
land  was  or  is  to  be  purchased  with  tbe  Joint 
fund,  whether  the  title  be  taken  in  one  or 
all." 

And,  commenting  upon  the  authorities  died 
In  support  of  tbe  text,  the  author  defines  tha 
real  question  out  of  which  the  conflict  of  au- 
thorities has  arisen.  "  In  those  cases  the  part 
nership  was  formed  to  deal  in  land,  snd  was 
not  itself  a  transfer  of  the  title,  tbe  land  not 
being  l»ught  by  the  contract  of  partnership, 
but  in  pursuance  of  It,  end  out  of  the  partner- 
ship funds.  In  the  present  class  ot  cases  the 
contract  Itself  purported  to  he  a  transfer  of  in- 

In  1  Llndley  on  Partnership,  88,  the  sulbor 
says:  "  With  respect  to  that  part  of  tbe  4th 
section  of  the  Statute  of  Frauds  which  relates 
to  lands.  It  is  held  (I)  that  a  partnership  ciHistl- 
inted  without  writing  is  ss  valid  as  one  consti- 
tuted by  writing;  and  &i  that.  If  a  partnership 
is  proved  to  exist,  tben  It  may  be  shown  t^ 
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patui  erUence  that   lU  property  coadela  of 

The  opposite  ytew  Is  adopted  by  Judge  Story 
it)  his  work  on  PartnerBhip.  At  section  83,  he 
says:  "Butallbough  there  ta  no  positive  in- 
competency at  the  coramoD  law  of  creating  a 


pnrtiei  by  way  of  comniercial  specula): 
commercial  adventure,  yet  such  a  c 
must,  from  the  nature  of  the  cose  nnd  tbe 
positive  rules  of  law  and  the  Btalute  of  Frauds, 
be  reduced  to  writlDg;  and  then  tbe  stipula- 
tions of  tbe  parties  will  cotiBiilu(«  the  sole  rule 
to  ascertain  tbeii  iotent  and  to  enforce  their 
respective  rights." 

Do  the  autboriLies  sustain  tbe  principles  of 
theautbor  lastcitedt  The  leading  caK  Insup- 
port  of  tbis  proposition  is  BntiiA  v.  Burnhant, 
S  Sumo.  485.  In  this  cane,  af  ler  commenting 
npon  tbe  provisions  of  tbe  Statute  of  Frauds, 
Itlasaid:  "  Now,  taklnglbeseclauses  together, 
or  separately,  the  same  conclusion  would  seem 
to  foUow  as  to  the  parol  agreement  in  tbe 
iwesent  CU&  If  the  agreement  could  be  treated 
as  a  nle  by  (he  defendant  to  tbe  plaintifF  of 
any  Interest  in  tbe  lands  to  be  purcbsscd,  it 
would  be  within  tbe  Statute.  If  it  could  be 
treated  as  the  case  of  an  estate  created  in  lands, 
It  would  be  a  mere  estate  at  will,  which  would 
defeat  tbe  whole  Intention  of  tbe  agreement 
and  the  whole  object  of  tbe  bilL  I  Incline  to 
think  that  it  properly  falls  nnder  ndtber  of 
these  predicaments,  but  that  It  Is  tbe  case  of  tbe 
declaration  or  cresdon  of  a  trust  or  confidence 
in  lands,  not  arising  or  resulting  by  implication 
tn  operation  of  law.  The  trust  arises  eo  inttnnti 
upon  each  purchase,  and  Is  then  to  attach,  if 
at  all.  .  .  .  Ithaa  been  {QRenionsly  argued 
that  the  Interest  of  the  plalntiS  la  in  a  moiety 
of  tbe  prodlB  or  proceeds  of  the  nle.  and  not 
in  the  land  Itself,  BDd  ttiat  therefore,  at  least 
when  tbe  land  has  been  sold  by  the  defendant, 
the  agreement  attaches  to  the  moiety  of  the 
proceeds  But  the  agreement,  If  good  at  all, 
attaches  also  to  tbe  land  at  the  time  of  the 
purchase,  and  it  is  then  an  agieemeot  for  an 
Interest  by  way  of  trust  In  tbe  land,  a  sort  of 
springing  trust;  and  it  is  tn  virtue  of  Lbls  trust 
estate,  and  of  this  onlv,  that  any  right  can  at- 
tach to  the  moiety  of  the  proceeds.  The  rigbt 
to  follow  tbe  proceeds  is  a  right  which,  if  tl 
exists  at  all,  flows  from  tbe  interest  in  tbe 
lands,  and  tbe  trust  created  In  favor  of  tbe 
plaintiff.  It  is  not  collateral,  but  direct" 
Again  he  tays,  at  page  461:  "Then  It  seems 
clear  that  this  is  not  tbe  case  of  a  resulting 
trust  by  implication  or  construction  of  law. 
It  Is  not  tbe  purchase  of  an  estate  by  one  man 
In  the  name  of  another,  where  tbe  purchase 
money  is  paid  by  the  lormer,  and  the  deed 
taken  in  the  name  of  the  latter.  It  Is  not  the 
case  of  a  purchase  confessedly  paid  for  out  of 
tbe  funds  of  an  existing  partnership  for  part- 
netsbip  porpoaes,  and  tbe  deed  taken  in  tbe 
name  of  one  partner.  In  each  of  these  cases 
ft  resulUng  trust  will  arlae  by  operation  of  law 
in  favor  of  tbe  party  or  parties  advancing  tbe 
money.  ,  .  .  The  triut  In  the  present  case, 
if  any  there  was.  was  one  arising  directly  «x 
tantraetu,  and  not  by  Implication  or  operation 
of  law." 

In  the  above  case  It  will  be  Men  that  a  con- 


tract  of  partnership  entered  Into  for  tbe  pur- 
pose of  trading  In  lands  ia  regarded  as  a  cuu- 
tract  In  respect  to  an  interest  In  lands,  within 
the  meaning  of  the  Statute.  It  is  ea.<iume«l 
that  such  iutcrcst  in  land,  or  a  trust  therein,  is 
transferred  or  created  by  the  contract  itself; 
that  such  Interest  or  trust  cannot  be  oeparaled 
from  the  contract  of  copartnership;  and  that 
tbe  Issue  in  such  cases  is  not  alune  whether  ■ 
copartnership  was  entered  into,  but  wbelfaer  a 
copartnership  was  entered  into  tbe  purpose  of 
which  was  to  acquire  an  lolerest  in  land.  If 
such  was  the  oblect  of  the  agreement,  then 
perforce  of  that  fact  it  comes  within  the  stat- 
ute, and  cannot  be  proved  by  parol. 

This  view  of  the  question  is  adopted  In  c 
number  of  authnriiies.  the  most  important  of 
which  is  Bird  v.  MarrUon,  13  Wis.  13H.  Tba 
court,  at  page  155,  says;  "These  cases,  thero- 
fore,  go  no  fuither  than  to  establish  tiiree 
ptoposiiions;  (1)  Where  real  estate  ia  bonght 
with  partnership  funds  for  partnership  pur- 
poses, there  is  a  resulting  trust  in  favor  of  Ibia 
parlneiship,  though  the  title  be  taken  in  the 
name  of  od&  (2)  Where  the  title  ia  held  by 
all  tbe  partners  Jointly,  so  aa  to  he  entirely 
oonslstt^nt  with  tne  character  of  psrtnerabip 
property,  tbe  fact  of  partnership  may  be  showa 
by  parol,  and  that  the  property  was  held  for 
partnership  parposes,  and  from  these  facta  tbe 
law  will  Imply  Its  |»rtnetship  character,  and 
Roch  trusts  as  resulted  Iberefrom.  (8)  A  part- 
nership In  any  branch  of  trade  or  bttiineM 
may  be  shown  by  parol  asan  exiflUng  fact,  and 
then  whatever  real  estate  la  held  for  tbe  pnr» 
pose  of  such  business  ii  regarded  aa  an  inci- 
dent thereto,  and  the  law  vrlll  Imply  a  trust  in 
favor  of  the  partnership,  wbere  the  legal  tltl« 
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If  the  bill  had  aileRed  that  the  partnership 
extended  to  tbe  carryiog  on  of  an  hotel  busi- 
ness, that  would  have  been  a  partnership,  and 
might,  so  far  ai  the  hotel  lots  were  concerned, 
have  laid  tbe  foundation  for  applying  the  doc- 
trine of  implied  trust  to  tbe  real  estate  used  for 
the  hotel,  aa  being  Incident  to  the  busiuessi 
But  It  only  alleges  that  they  were  to  build  aa 
hotel,  and  this  does  not  make  It  a  ;»rtnership, 
more  than  It  would  if  they  bad  built  a  board- 
ing house,  or  a  mtlL" 

Bo  tar  aa  tbe  particular  qunllon  under  dU> 
cusslon  is  concerned,  the  correctness  of  th« 
Judgment  under  review  might  be  rested  upon 
tbe  principles  above  stated  alone.  The  acqui- 
sition of  the  lease  was  but  an  incident  to  tbo 
business  contemplated,  to  wit,  the  eilractioD 
of  the  ores.  The  law  would  therefore  neces- 
sarily imply  a  trust  for  the  benefit  of  the  mem> 
bers  of  tbe  coparloership  in  tbe  leasehold 
estate.  But  it  is  unnecessary  to  rest  tbe  caa6 
upon  so  narrow  a  principle,  for  the  reason,  H 
it  will  clearly  appear,  that  bv  the  decided 
weight  of  authority  a  partnennlp  to  deal  la 
lands  may  be  eslahflshed  by  paroL 

The  leadingcase  upon  the  subject  la  Date  r. 
BamUton,  G  Hare,  869.  The  oonclualoti  ar- 
rived at,  after  prolonged  argument  and  careful 
consideration.  Is  slated  in  Uie  syllabna  in  1h« 
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^mproTin^  for  ule  and  lelltDg,  lands,  may  be 

£n>*ed  without  being  evident  by  any  w^i^ 
ig,  glgned  br  or  by  ihe  authority  of  the  party 
^  De  cbargea  therewith  witbiu  tbe  Statute  of 
Pnuda;  and,  nicb  bd  aneement  being  proved, 
A  ot  B  may  establish  hts  Interest  In  land,  the 
«]bjec(  ta  tbe  partnersbip,  without  such 
interests  beiog  erldeaced  byany  aucb  writing." 
In  Former  v,  HaU,  6  Tea.  Jr.  B08.  Lord 
ChaaaUor  Lou^borough  observed,  in  response 
lothesuggeatioD  tbat  tbe  question  was  whether 
there  was  a  declaration  of  trust  within  the 
Statute  of  FrandB:  "  That  was  not  the  qnes- 
'tioD.  It  was  whether  tbere  was  a  partnersbip. 
Tbe  subject  being  an  agreement  for  land,  the 
question,  then,  Is  whether  there  was  a  result- 
ing trust  for  tbRt  parlnersbip  by  operation  of 
law.  Tbe  question  of  partnership  mnst  be 
tried  aa  a  fact,  at  If  there  was  an  Issue  upon 
it  It,  by  facte  and  drcumstances.  it  is  estab- 
listked  as  a  fact  that  these  persons  were  partners 
in  the  colliery,  In  which  und  was  necessary  *~ 


upon  which  a  parlncrshlp  may  be  found, 
premisea  necessary  for  the  purposes  of  that 
partnership  are,  by  operation  of  law,  held  for 
tbe  pnrposea  of  that  partnership."  A  like 
principle  I*  laid  down  In  Bnex  v.  Euex,  20 
Beav.  442. 

Attention  la  now  particularly  called  to  tbe 
laugiiage  of  tbe  court  in  Ohater  v.  Diekermm. 
S4  N.  Y.  1:  "  On  tbe  other  band  it  is  claimed 
that  such  an  agreement  is  not  affected  by  the 
Statute  of  Frauds,  for  the  tenson  that  the  real 
•estate  is  treated  and  administered  In  equity  as 
personal  property  for  all  the  purposes  of  the 
partnetsblp.  A  court  of  equity  having  full 
Torisdictlon  of  all  cases  betweeu  partners  touch 
nig  the  partnership  property,  it  Is  claimed  that 
it  will  Inquire  Into,  take  an  account  of  and  ad- 
-tninlsler  upon  all  the  partnership  property, 
whether  it  be  real  or  personal,  and  in  audi 
case  wHl  not  allow  one  partner  to  commit  a 
fraud  or  a  breach  of  tnitt  upon  his  copartner 
by  taUngadvaotan  of  tbe  Statute  of  Fnuds," 
— dling cases.  "I  am  inclined  to  think  this 
doctrine  to  be  founded  upon  the  beat  reason 
and  the  moat  authoritv.  .  .  ,  But  suppose 
two  persons  by  parol  an-eement  enter  into  a 
partnereblp  to  speculate  In  lands,  how  do  they 
come  Id  conflict  with  the  Statute  of  Praudsf 
Ho  estate  or  interest  in  land  has  been  granted, 
Assigned  or  declared.  When  the  agreement  is 
made  no  lands  are  owned  by  the  firm,  and 
neither  party  attempts  to  convey  or  assign  any 
to  the  other.  Tbe  contract  Is  a  valid  oqe,  and 
In  pursuance  of  this  agreement  tbey  go  on  and 
buy,  improve  and  sell  lands.  While  tbey  are 
doing  this,  do  tbey  not  act  as  partners,  andbenr 
partnetship  relations  to  each  otberT  Witbin 
the  meaning  of  tbe  Statute  in  such  cases, 
Deftber  conveysoraasigns  any  landto  tbe  other, 
and  hence  there  la  no  conflict  in  tbe  Statute. 
The  BtatuU  is  not  M)  broad  as  to  prevent  proof 
In*  parol  of  an  interest  In  lands.  It  is  simply 
wned  at  the  crestlon  or  conveyance  of  on  es- 
tate to  lands  without  a  writing.'*' 

Again,  in  the  case  of  Fairchildt,  Fairehild, 
■«4ir.Y.  471.  Chureh,  Cft.  Ji,  uses  tbe  follow 
tog  language:  "  Real  estate  purcbaaed  as  part 
nership  property  is  not  within  the  prohibition 
-of  the  Statute,  in  the  flnt  place  It  ta  not  the 
■tLILA.  ! 


case  where  the  consideration  fa  pMd  by  one 
person,  and  a  conveyance  Ishen  in  tbe  name 
of  another.  The  consideration  la  paid  by  alL 
It  is  not,  therefore,  within  the  letter  cd  the 
Btatate.  But  a  more  substantial  reason  is  that 
property  thus  held  is  regarded  aa  peraoual 
property,  for  the  purpose  of  paying  debts  and 
adjusting  tbe  equities  between  the  partners, 
and  the  Individual  member  boliling  tbe  legu 
title  Is  a  trustee  for  tbe  partnership  In  respect 
to  tbe  property  as  peraoualty;  ana  when  the 
debts  are  paid,  and  the  claims  of  the  several 
members  as  between  themselves  paid,  the  trust 
for  the  partnership  Is  discharged,  and  a  trust 
results  to  the  ulher  members  of  the  firm,  and 
the  heirs  of  such  as  have  died,  In  tbe  remainder, 
by  operation  of  law.  which  Is  saved  by  section 
60  of  tbe  Statute;  and  tbe  holder  of  tbe  legal  tille 
then  becomes  a  trustee  of  such  remainder,  aa 
real  estate,  for  the  benefit  of  persons  inte> 
ested,"  Travhagtn  v.  Burt,  67  N.  T,  80; 
Wormter  v.  Meyer,  M  How.  Pr.  189;  Bim^l  v. 
Harrington,  16  Hun,  81.  This  same  rale  baa 
been  adopted  in  Indiana.  Holme*  t.  MiOrav, 
51  Ind.  S58.  Also  in  St^  v.  Fox,  68  DL  540; 
Wallau  V.  GaTj>enter,  85  IlL  590. 

In  AUitm  v.  J%rry,  180  III.  9,  decided  fn 
October  last,  the  same  court  declare*  that  "  the 
law  does  not  require  that  the  agreement  of  co- 
partnership shall  be  in  writing  to  enable  Iba 
arm  to  purchase  lands.  Where  a  partnership 
is  constituted  under  a  parol  agreement.  It  may 
be  shown  that  iu  property  consists  of  land, 
and  it  may  own,  poiess  and  enjoy  the  same." 

In  this  case  tbe  partnership  was  entered  into 
lor  the  purchase  of  cost  lands,  and  the  devel- 
opment of  the  same,  with  a  view  to  profit. 
This  doctrine  is  adopted  by  tbe  Supreme  Court 
of  Iowa  In  many  well-considered  caaea.  Tork 
V.  Okmeni,  41  Iowa,  85. 

In  Ric/uirdt  v.  GrinneU,  68  Iowa,  44,  It  !■ 
held  that,  "  while  (be  decisions  an  conflicting, 
tbe  decided  weight  of  authority,  as  well  aa 
sound  reason  and  correct  principles,  snpporta 
the  concluslona  reached  in  this  case,  that  a 
contractof  partnership  for  the  purposeof  deal- 
ing in  real  estate  is  not  void  under  the  Statute 
of  Frauds  because  it  Is  not  evidenced  by  any 
writing,  but  rests  in  parol ;  and,  after  tbe  dis- 
solution of  sudi  partnership,  either  partner 
may  establish  bia  interest  in  tbe  partnership 
without  such  Interest  being  evidenced  by  any 
such  written  contract."  Di  the  course  of  the 
opinion,  Rothrock,  Ch.  J.,  says:  "  We  think 
the  cases  above  cited  are  in  accord  with  tbe  de- 
cided weight  of  authority,  and  In  our  opinion 
Ibeyarefoundcd  upon  sound  reason  and  correct 
principles.  It  is  everywhere  held  that,  wber* 
land  fs  held  by  a  parlnersblp,  it  Is,  es  between 
the  parties,  and  as  to  tbe  creditors  of  tbe  firm, 
to  be  treated  as  personal  property.  Such  being 
the  law,  it  would  seem  to  follow  that  the  Stat- 
ute of  Frauds  can  have  no  application  to  Isnda 
thus  held  and  owned." 

In  Pennybacker  T.  Leary,  OS  Iowa,  220,  Beck, 
J.,  says,  in  tbe  following  language:  "It  will 
be  observed  that  tbe  lands,  as  we  have  before 
staled,  were  not  purchased  by  the  contract  for 
the  copartnership,  but  by  a  subsequent  pur- 
chase made  in  pursuance  thereof.  The  case, 
then,  assumes  the  aspect  of  the  purchase  of 
lands  by  a  copartnership.  While  the  title  at 
the  lands  was  under  this  purchase  vested  In  d^ 
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tbe  lands  in  that  of  a  partner,  ai  piescrlbed  by 
the  conlnct  of  coporlDeniblp. " 

A  like  doclrlEie  bu  been  adopted  by  tbe  Sa- 
preme  Court  of  Calitomia.  In  ikwardr.  Clan- 
ton.  79  Cal.  23,  in  tbe  conne  of  tbe  oidnioD, 
Works,  J.,  M;ei  "  Tbe  defeodaDt  conlends  In 
tbla  court  that,  conceding  that  tbe  coDtract  was 
one  of  partnerdiip,  as  It  waain  paroi,  it  wu  with- 
bi  tbe  Statute  oi  Frauds,  and  cannot  for  tbet 
reason  beenforced.  Itwuheldby  lliUcourtla 
an  eatlj  case  tbat  a  parinerahip  tbe  object  of 
whlcb  was  to  deal  In  rea]  estate  could  not  be 
formed  by  a  contract  reatlnB  in  parol.  Gray  v. 
Palmer,  9  Csl.  610,  089.  The  question  seems 
not  to  have  been  very  thorongbly  considered, 


and  the  case  la  clearly  sgalnU  tbe  great  weight 
of  autbority." 

ThesamedoctrlnepreTaflsin  Oregon.  Etwtt 
T.  £no(t,60r.  143,  Also  In  Hontana.  Hirbow 
T.  BuOing,  8  Mont.  IS.  To  tbe  extent  of  boldlng 
tbat  a  partnersbi  p  en  tered  into  to  share  the  proflts 
realized  from  speculation  in  lands  Is  not  within 
the  Statnte  of  Frauds,  tbe  rule  bai  been  recog- 
nized in  Connecticut,  Missouri  and  Hionesota. 
Sunnel  V.  Taintor,  4  Conn.  668;  BnyiUr  y.'  Wol- 
fori,  88  Hlnn.  176;  fltmfar  v.  Wiimead,  42  Ho. 
624. 

Tbenuroerausantborltles  dted  clearly  eetab- 


paroL  it  therefore  follows  Uiat  the  admission 
of  the  testlmonv  offered  by  appellee  in  the  court 
below  to  establish  a  copartnership  for  the  pur- 
pose of  acquiring  alease  of  the  "  Felicia  Grace" 
and  carrying  on  tbe  bueinesa  of  mining  thereon 
was  not  error. 

It  baa  already  been  said  tbat  upon  tbe  facta 
proven  tbe  oature  of  tbe  parlncrsblp  was  that 
of  a  mining  partnership.  But  wbeltaer  it  was 
aminlog  01  a  general  pertDersbipiaimmateriat 
In  the  d&Cuaaion  of  tbe  qiieslion  now  presented. 
That  question  Is  BUggeslcd  in  Ibc  consideration 
of  tbe  authority  of  Jdeagber  to  dispose  of  inter- 
ests in  tbe  lease.  For  the  purposes  of  this  case, 
it  ia  not  necessary  to  determine  to  what  extent 
tbe  real  estate  belonging  to  tbe  copartnership  Is 
conTerted  into  person  at  property,  nor  when,  in 
equity,  it  ceaaes  to  be  regarded  as  personal 
property,  and  becomes  real  estate.  It  Is  sufH- 
cient  to  aay  tbat  tbe  real  estate  of  a  mining 
partnership  Is,  In  equity,  treated  in  precisely 
the  same  manuerastlie  real  estate  of  a  general 
or  commercial  partnersbip.  Duryca  v.  Bart, 
S8  Cal.  S69;  BeUewhre  v.  Pufnam.  80  Cal.  490. 

Had  Mcagber  any  authority  to  transfer  any 
Interest  in  tbe  leasehold  ealate  except  hia  own, 
without  tbe  authority  and  consent  of  bis  asso- 
ciates? If  be  could  not,  then  it  follows  tbat  tbe 
Iranafera  made  by  bloi  muat  be  mnflned  in 
their  cSecttoblalnteresta  alone.  This  quealion 
is  determined  by  principles  so  well  settled  aa  to 
be  elementaiy. 

In  ParaonB  on  Paitnersbtp.  y.  876,  it  is  nid: 
"No  partner,  and  no  proportion  of  tbe  part- 
ners, can  sell  or  traosfer  the  real  estate  of  tbe 
firm  outright  for  money,  or  by  way  of  morlgnge 
to  secure  a  debt,  or  to  assignees  in  trust  for 
debta,  without  tbe  consent  or  autbority  of  tbe 


real  estate  without  the  Consent  and  antltotfty  of 
the  teat,  ao  at  to  give  title  to  a  grantee  haring 
notice,  ,  .  .  we  are  quite  fnre  that  molt  be  th» 
law;  and,  if  he  make  a  mortgage  to  aecon  » 
debt  or  an  assignment  in  trust  for  credlton  t^ 
which  the  legal  title  would  paaa.  It  eeems  thsi 
equity  will  not  mutain  tbe  transaction,  even 
suppodngitbeefrom  taint  of  fraud."    IBate*, 


FartD.M  408-400. 

Finally,  it  is  oonti.     _  

doned  bts  Interest,  and  tbat  Ueaxher  had  a  rigbt 


',  it  is  oootended  tbat  appellee  abao- 


treat  tbe  same  as  forfeited.  Tbia  propoaiuiHi 
la  eniirely  untenable.  There  Is  no  evidence  to 
warrant  it.  Tbe  claim  ta  predicated  apon  tb» 
fact  that  Reed  failed  to  answer  the  letter  ad- 
dressed to  him  by  Meagher  on  or  about  the  7ltk 
of  June,  and  tbat  for  a  period  of  leaa  than  six 
weeks  he  gave  no  attentton  to  tbe  enterprise. 
This  1*  not  mifQdent  to  justify  the  oonduaian 
that  he  had  abandoned,  orintended  to  abandon 
and  forfeit,  his  interest  If  in  tbe  montb  of 
July,  1684,  instead  of  ancoTerlog  a  valuaUft 
depodt  of  mineral,  tbe  parties  had  dlscoveied 
that  tbe  property  was  atwolulely  barren,  and 
bad  in8titiit«a  an  acUoo  against  appdiee  for  the 
contribution  of  his  ibare  of  tbe  eipense,  could 
he  then  have  been  beard  to  say,  in  defeuEe  of 
eucb  an  action,  that  be  bad  aMtndoned  the  en- 
terprise in  the  month  of  June,  and  that  be  waa 
therefore  not  llAbleT  Certainly  not.  Tbe  Ian - 
guam  of  tbe  diaocdlw  in  the  caae  of  fiarfmon 
T.  Wo^vr,  18  N.  J.  Eq.  888,  Is  suggestive  in  tbu 
connection:  "Tltey  deny  tbat  heis  or  ever  waa 
a  partner,  on  the  ground  tbat  be  has  never . 
complied  with  the  partnerahip  agreement  by 
paying  op  bis  share  of  tbe  capitaL  The  posi- 
tion taken  on  tbeir  part  is  tbat  until  tbat  is  paid 
up  he  is  not  admitted  as  a  partner.  But  this 
agreement  was  for  a  partnersbip  to  commence 


Immediately,  and  lo  continue  for  five  yeaia. 
Tbe  partners  each  agr«ed  to  pay  in  tlO,ijOO  of 
tbe  capital,  but  it  was  not  a  condition  prece- 


dent The  complainant,  by  his  deed,  paid  up 
at  tbe  time  of  the  agreement  tS,667ot  biaabare, 
and  the  defendants  accepted  U,  and  used,  and 
continued  to  use,  the  property  in  the  partner- 
ship business.  Neither  of  them  paid  up  bis 
share  at  that  time,  but  at  intervals  of  weeks  or 
months  afterwards;  but  the  business  of  the 
partnership,  the  erecting  of  tbe  brewery,  and 
manufacture  of  beer,  went  on.  Each  contrib- 
uted some  capital  and  labor.  Theexistenceof 
a  partnership  does  not  depend  upon  the  fact 
tbat  each  partner  has  In  all  thing!  complied 
with  his  agreement  If  the  contract  has  beat 
made,  property  and  labor  contributed  and  the 
partnersbip  business  commenced  or  carried  on 


with  his  engagement.  They  could  have  asked 
foradUsolution.andpald  him  back  the  amount 
he  put  In,  and  formed  a  new  partnership.  But 
under  this  agreement  be  was  a  partner  for  five 
years,  unless  the  partnership  was  sooner  dia- 

So  In  thia  case  Heagber  and  bis  aasoclates  had 
the  right  to  demand  that  appellee  perform  bis 
agreement  and  contribute  tbe  share  of  tbe  ex- 
pense which  be  was  obliged  to  contribute  by  the 
agreement  If  berefused  to  comply  with  such 
demand,  then  they  might  have  assumed  ttial  tbe 
partnership  wai  at  u)  end,  w  far  aa  he  waa 
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it  no  demtud  wat  made,  except 
■o  far  BB  mch  demand  may  be  Inferred  from 
lelten  of  June  7  and  Juoe  14, 1884.  But  It  af- 
flrmatlTelT  appears  that  these  lettera,  eicept 
tbat  of  June  7,  did  oot  reach  the  hands  of 
Beed  until  some  litne  to  Jul;?,  utter  Meagher 
had  assumed  that  he  had  abandoned  the  enter- 
prise, and  bad  underlaken  U)  sell  hia  Interest  to 
other  parties.  Such  conduct  on  the  part  of 
Ueajtber  was  entirely  anwarranted  bf  the  cir- 
cumstances, and  in  violation  of  appellee's  rigbta 
bi  Ibe  premises. 

Many  other  questions  are  suggested  bv  the 
•foment  of  counsel  in  this  case,  but  It  ib  not 
deemed  necessary  to  consider  Uiem.  Hany 
flodines  of  the  court  have  been  discussed  by 
ooans^  for  appellants  with  great  ability,  for  tbe 
purpoae  of  showiuK  that  they  are  not  sustained 
Dj  the  BTidence.  It  may  be  that  soma  of  them 
are  unwarranted,  but  it  tbeconclusioiis  already 
KMbed  ate  cotrecl  they  are  aulBdent  (o  suaiaio 


the  decr«&     The  Judgment  ilionld  be  af- 
Riehmoad  and  Ha  ad,  00.,  concur. 

The  principal  pnrpoae  of  the  partnership,  aa 
stated  in  tbe  exhaustlTe  opinion  of  Oommi*- 
tienar  PattiaoD,  was  to  carry  on  the  businesi  of 
eztractiuK  and  marketing  orea  during  the 
period  spedfled.  This  purpoae  haa  been  ac- 
complished, and  it  only  remains  to  aeltte  the 
porlnenhlp  affairs,  and  distribute  tiie  partner- 
ship assets.  These  assets  include  noinlerest  in 
nalty,  and,  in  our  judgment,  the  right  to  a  set- 
tlement and  distribution  doea  not  depend  upon 
the  leeal  status,  under  the  Statute  of  Franda, 
of  Buch  an  Interest. 

The  judgment  etf  tha  e/mrt  itloa  it  aeconUi^ 

Elliott.  J.,  dliaentiDg. 


MONTANA  SUPREME  COURT. 


Albert  PRICE,  Appl., 
L.  L.  LUSH,  Be^ 

(....HOnL....} 


I  of  mn  ElootloB  Iaw, 

.  ta  tbe  leadlDB  teacuraa  of  Che  Austra- 
Han  Ballot  Syitem.  relatlar  to  tbe  aomtnatlon  of 
■aodldates  lor  oBoe,  are  mandator;,  and  the 
name  of  a  peison  wbo  li  not  nominated  In  tbe 
manner  fixed  br  tbe  Statute  cannot  lawfully  be 
published  or  printed  on  tbe  olBiital  ballot  with 
tboee  of  the  lawful  oBndldates. 
S.  OneUUj  pnbllebing  tbe  OKodldaer 
Itor  ofBea  of  m,  person  not  lagmll^  iunni> 
Mftted.  aad  printiiir  bla  name  on  the  onelal 
bellot,  slves  Mm  an  ad*an(aga  to  wMoh  be  Es 
not  entitled  under  the  Auitnllan  BaUot  Bftlem, 
and  wUl  prevent  his  taking  the  offlce,  even  If 
elected,  although  he  oould  have  announoed  him- 
aelf  to  the  public  aa  a  candidate,  and  oould  then 
lawf  allr  have  reoalved  the  voice  of  any  eleotota 
who  ohose  to  vote  for  him. 

(JuirB.iaia) 


•criblng  the  several  things  to  be  done  before 
tbe  name  of  a  candidate  can  be  printed  upon 
an  offlclal  ballot  is,  by  tbe  courts  of  Great  Brit- 
ain and  her  Colonic,  held  to  Invalidate  the 
election, 

Biidgt  T.  Andrmit,  L.  R.  8  C.  P.  Dlv.  S11; 
MaUitr  y.  Brwm,  L.'R.  IC.F.my. mi:  MoTikt 
T.  Jadaon,  L.  H,  1  C.  P.  Dlv.  683;  JReg.  v.  Park- 
iiunn,  L.  R  8  Q.B.  Dlv.  11;  Bnrgoyne  v.  CoUint, 
L.  R  8  q.  B.  Dlv.  4S0;  Oothardv.  Clarke,  42  L. 
"7  (1880),  diaapproved  in  34  Joum. 


(Victoria,  1810);  Onett  v.  Turjur.  L.  R.  1  0.  P. 
Oiv.  670. 

A  statute  requirement  that  nominationa  be 
filed  "seven  days  at  least"  Iwfore  election  day 
requires  se.ven  clear  day*  to  Intervene,  eidu- 
eive  of  the  days  of  election  and  nomination. 

Ex  parU  Svrit,  Be  DeGUtoett,  B  Bup.  Ct 
Rep.  (S.  8.  Waleei  177;  Wlgmore,  Australian 
Ballot  System,  p.  187;  Zaneh  v.  Bmpieg,  4  Bam. 
ft  Aid.  622. 

Mettn,  Chinii  ft  Freeai»B  and  HeCon- 
tkell  ft  Clajrbarc,  for  respondent: 

Are  die  proviBlons  of  tbe  Act  nndei  consid- 
eration directory  or  mandatoirt 

Tbe  rule  of  ooDitnictJon  by  which  this  fact  Ib 
determined  Is,  WbatdidtheLeglslatureintendT 

Comp.  Laws,  First  Div.  fi  680;  lAndley  v. 
Davit,  6  Mont  4fiS. 

If  the  Slatnte  espresslv  declares  any  particu- 
lar act  to  be  easential  to  the  validity  of  Uie  elec- 
tion ,  or  that  Ita  omission  ihall  render  tbe  election 
void,  then  theprovlaioQaaieinandaiory,  wheth- 
er tbev  affect  tbe  result  of  the  election  or  not. 
But,  if,  aa  In  moat  casea,  the  Statute  provides 
that  certain  acta  or  things  must  be  done  within 
a  particular  time,  or  in  a  particular  manner, 
but  does  not  declare  that  their  performance  1b 
essential  to  tbe  validity  of  the  election,  then 
they  will  be  repirded  as  mandatory  if  they  do, 
ana  directory  if  they  do  not,  affect  the  leiult 
of  the  election. 

McCrary,  Elections,  190;  WelU  r.  Ta^or,  0 
MonL  aiO;  F<ml«r  v.  Btate.  68  Tex.  80;  Cooley, 
Cooat.  Lim.  618. 

In  view  of  the  great  public  purposes  which 
election  statutes  accomplish,  tbe  courts  construe 
them  with  great  liberality,  and  hold  that  infor- 
matitlee  caused  either  by  carelessness  or  mla- 
conduct,  wblch  have  not  affected  the  reault, 
shall  not  defeat  tbe  election. 

Ck>oley,  Const.  Lim.  617.  618;  WhijUeyy.  Mo- 
Kvne,  13  CaL  853:  Bpragut  y.  Stfntay,  81  Cal. 
174. 

This  contest  cannot  be  maintained,  because 
there  is  no  allegation  or  showing  Ihat  the  irreg- 
ularities complained  of  afteclod  the  merits  of 
the  election. 
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Blake*  Ch.  J.,  delivered  the  opinion  o(  the 

This  is  an  election  contest,  In  voMo;  the  right 
of  the  respondent  to  the  office  of  Justice  of  the 
pence.  It  is  alleged  In  the  BtaCement:  That 
Price,  the  appellant,  is  a  citizen  of  the  TTniCed 
stales  and  the  County  of  Lewis  and  ClHrke, 
Territory  of  MoDtaaa,  and  a  resident  and  elect- 
or io  Marysville  Precinct,  Belmont  Township, 
coanly  aforesaid.  That  an  eleclion  was  beld 
October  1,  l&SB.  In  said  township,  for  LheofBce 
of  Justice  of  the  peace  for  the  term  of  three 
years.  "  Thai  said  L,  L.  Lush  appeared  upon 
the  tickets  that  were  voted  at  said  election  as 
a  candidate  tor  said  office  of  Justice  of  the 
peace,  as  above  set  forth,  and  was  Toled  for 
by  the  electors  of  said  Belmont  Township  as  a 
candidate  for  said  office."  That  the  ballots 
nere  counted  bv  the  Judge*  of  election  for  said 
precinct,  and  the  returns  made  lo  the  chair- 
nuo  oif  the  board  of  county  commissioners, 
and  that  the  board  of  canvassers  of  said  county 
canvassed  October  16,  1886,  the  returns,  and 
"  declared  sdd  L.  L.  Lush  duly  elected  justice 
of  tbe  peace  in  and  for  said  Belmont  Town- 
ship," Tliat  said  Lush  was  not  elected  a  Jns- 
tlce  of  the  peace  of  said  township  at  eaid  elec- 
tion, and  was  not  entitled  to  hold  said  office 
by  virtue  of  said  election.  "  Plrtt.  L.  L. 
Lush  waa  not  nominaled  for  office  of  Justice 
of  tlie  peace  for  said  Belmont  Towusbip  in  the 
manner  requited  b<^  law,  for  tbe  reason  that 
tbe  pretended  nomination  was  not  made  by 
any  organized  assembly  of  delegates  r^resent- 
injf  any  party  or  prindple.  Beeond.  Tbe  cer- 
dficate  of  nominstion  which  was  forwarded  to 
the  county  clerk  and  recorder  of  Lewis  and 
Clarke  County  was  not  In  accordance  with  the 
requirements  of  tbe  Btatute  in  this,  that  said 
certiScste  did  not  cootaln  the  name  of  said 
Lusb;  it  did  not  contain  his  business;  It  did  not 
designate  the  name  of  the  part;  or  principle 
which  said  convention  or  primary  meeting 
represented;  it  was  not  signed  by  any  person 
vrbatever  as  presiding  officer  or  secretary  of 
said  alleged  convention  or  primary  meeflng; 
nor  was  there  any  nnme  or  signatore  attached 
to  said  certificate  whatever.  Third.  Said  cer- 
tificate purported  to  be  a  certlflcale  of  nomi- 
nation to  fill  a  vacancy  which  had  happened 
in  Ibe  nominations  for  Justice  of  the  peace,  but 
failed  to  set  forth  the  cause  of  the  vacancy,  or 
the  name  of  tbe  person  nominated,  or  the 
office  for  which  he  was  nominaled,  or  the 
name  of  the  person  for  whom  the  nomination 
waa  to  be  substituled;  nor  did  it  set  forth  the 
fact  that  the  commitiee,  or  any  committee, 
was  authorized  to  fill  any  vacancy.  Fourth, 
Bald  nomination  cerlifloatewasnot  filed  within 
twenty  days  before  the  election,  being  filed  on 
the  I4ih  day  of  September,  18SS,  and  less  than 
■izteen  days  before  the  election.  I'iflA.  Be- 
cause said  pretended  nomlnatlan  for  the  office 
of  Justice  of  (he  peace  was  not  published  by 
the  county  clerk  of  said  county  in  any  newspa- 
per within  the  County  of  Lewis  and  Clarke,  as 
certified  lo  hfm  nnder  the  provisions  of  tbe 
law,  and  tbe  pretended  publication  in  tbe  Hel- 
ena Independent  of  tbe  name  of  L.  L.  Liisb  as 
a  candidate  for  asid  office  of  Justice  of  the 
•  L.R.A. 


peace  was  witbout  authority  ofIaw,andanwar- 
rantedby  the  provisioniof  the  Statute,  and  waa 
in  no  way  autheaticated  by  said  county  clprk 
and  recorder  of  said  Lewis  and  Clarke  Counly." 
This  BtatemflDt  waa  filed  October  19,  1889,  in 
the  office  of  the  county  recorder,  November  27, 
ISas,  by  the  clerk  of^the  court  below.  Upon 
the  mouoDof  Lush,  the  statement  was  qoasbed 
as  being  "  insufficleut  In  law,"  and  upon  the 
ground  that  it  did  not  set  forth  "a  cause  of  m>- 
tion  under  (he  (Jenend  Election  Law  of  tba 
State."  Judgment  was  thereupon  entered  la 
favor  of  Lush,  and  declared  that  he  was  "tlM 
dutv  elected  Justice  of  the  peace  of  Belmont 
Township,  Mont."  The  Sixteenth  Leg<Blativ« 
Assembly  of  tbe  Territon  passed  a  law  enti- 
tled "  An  Act  to  Provide  for  Printing  and  Di»- 
tributlng  Ballots  at  the  Public  Expense,  and 
to  Regulate  Voting  at  Territorial  and  Other 
Elections,"  which  waa  approved  March  18, 
1889.  The  sections  which  relat«  to  this  in- 
quiry provide,  substantially:  "  Sec.  S.  Any 
convention  or  primary  meeting  ,  .  .  held  for 
tbe  purpose  of  making  nominations  to  public  of- 
fice, and  also  electors  to  tbe  number  hereinafter 
specified,  msy  nominate  candidates  for  public 
office  to  be  filled  by  election  within  the  Terri- 
tory. A  coDvenlioD  or  primary  meeting  .  .  . 
Is  an  organized  assemblage  of  electors  or  delo- 
gates  representing  a  political  party  or  princi- 
ple." "  Bee.  8.  AJl  nominatioDS  made  by  such 
convention  or  primary  meeting  shall  he  certified 
as  follows:  The  certificate  of  nomination, 
which  shall  be  hi  writing,  sball  contain  tba 
name  of  each  person  nominated,  hia  residence. 
bis  business,  his  business  addtem  and  the  of- 
fice for  whicb  he  is  named,  and  shall  designate, 
in  not  more  than  five  words,  the  party  or  prhi- 
ciple  whicb  such  convention  or  primary  meet- 
ing represents,  and  It  Bball  be  signed  by  tbe 
presiding  officer  and  secretary  of  such  conven- 
tion or  primary  meeting,  who' shall  add  to  their 
signatures  tbeir  respective  places  of  residence, 
their  business -and  business  addresses.  Such 
certificates,  made  out  as  herein  required,  shaU 
be  delivered  by  the  secretary  or  president  of 
such  convention  or  primary  meeting  to  the 
secretary  of  the  Territory  or  to  the  connty 
clerk,  as  bereinafierrequired."  "Sec.  4.  Cer- 
tificates of  DominatloD  for  county  and  precinct 
officers  shall  be  filed  wlih  the  clerks  of  the 
respective  counties  wherein  the  officers  are  to 
be  elected."  The  Bib  section  provides  that  a 
certificate  of  the  nomination  of  a  candidate  for 
an  office  otherwise  tban  bj  a  convention  or 
primary  meeting  shall  be  signed  hy  a  certain 
number  of  tlte  electors.  The  6tta  section  pro- 
vides that  DO  ceniflcate  of  nominalion  shall 
contain  tbe  name  of  more  than  one  caodidat« 
for  each  office,  Tbe  Ttb  section  requites  tbtt 
secretary  of  the  Territory  and  clerks  of  tbe 
several  counties  to  preserve  in  their  offices 
for  one  year  all  certificates  of  nomination  Sled 
therein  under  this  Act,  and  provides  that  "all 
cerlificates  shall  be  open  to  pubUc  inspection 
nnder  proper  regnlatioDS,  to  be  made  by  ths 
officers  with  whom  the  same  are  filed."  "Sec 
&  Certificates  of  nomination  herein  directed 
to  be  filed  with  the  county  clerk  shall  be  filed 
not  more  than  sixty  days,  and  not  less  than 
twenty  days,  before  the  election."  "Bee.  10. 
At  least  ten  davi  before  an  election  to  fill  any 
public  office  auer  than  a  municipal  office,  tba 
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couDtf  clerk  ot  cacb  coanty  !l)aI1  canm  to  be 
published  In  one  or  more  newspapen  within 
the  county  the  nomlnaliona  lo  ot13ce  certiSed 
toblm  undertbe  provisions  of  this  Act.  The 
COUDI7  clerlt  shall  make  Bucb  publicatiooa 
daily,  antil  the  election,  in  counties  where 
daily  Dewspnpera  are  publisbed."  Ttie 
12tb  section  provides  that,  if  "  any  certiBcatc 
of  nominalion  be  or  become  Inniffldent  or  in- 
operative from  any  cause,"  the  vncanty  may 
be  filled  la  the  manner  required  for  originHl 
DominatioDa  "If  the  origioal  nomination 
was  made  by  a  paity  convention  which  bad 
deiefjftted  to  a  committee  the  power  to  All  va- 
cancies, such  committee  may.  upon  the  occur- 
ring of  such  vacancies,  proceed  lofiUthe  same. 
The  chairman  and  secretary  of  xucb  committee 
■hall  thereupon  make  and  file  with  the 
proper  ofllcer  a  certiflcate  Kttin;;  forth  the 
cause  of  the  vacancy,  the  ii«me  of  the  person 
nominated,  the  ofSce  for  which  be  was  nomi- 
nated, the  name  of  the  person  for  whom  the 
new  nominee  is  to  be  substituted,  the  fact  tliat 
XLe  committee  was  authorized  lo  fill  vacancies, 
and  such  further  Information  as  is  required  to 
be  given  in  an  original  ceniflcale  of  nomlna- 
tlon."  This  certitlcate  shall  have  the  same 
force  as  an  orij^nal  certificate  of  nomination. 
"  Sec.  13.  When  any  vncancy  occurs  before 
election  day,  and  after  the  printing  of  the  tick- 
ets, and  any  person  Is  nominated  according  to 
the  provisions  of  this  Act,  to  fill  such  vacancy, 
the  officer  whoie  duty  it  Is  to  have  the  tickets 
printed  and  distributed  eball  thereupon  have 
printed  a  requisite  number  of  stickers,  and 
shall  mall  Ibem  by  registered  letter  to  the 
judges  of  election  In  the  various  precincts  In- 
terested Id  such  election,  and  the  Judges  of 
election,  whose  duty  it  Is  made  by  the  provis- 
ions ot  this  Act  to  distribute  the  tickets,  shall 
affix  such  stickers  in  the  proper  place  on  each 
ticket  before  it  is  given  out  to  the  elector." 

The  statement  of  content  points  out  many 
particulars  wherein  the  foregoing  requirements 
of  Uie  Statute  have  nnt  been  complied  with. 
Are  these  provisions  directory  or  mandatory? 
When  this  question  la  decided,  the  appeal  will 
be  determined.  The  law  embraces  the  leading 
featuresof  what  Is  termed  popularly  the  "Aus- 
tralian Ballot  Syatem."  The  mode  of  selecting 
candidates  for  public  trusts  at  the  hands  of 
the  people  which  has  generally  prevailed  In 
the  United  States  during  the  past  century  has 
been  revolutionized.  The  Territory  has  duty 
recorded  upon  het  book  of  laws  this  legislation, 
which  has  been  enforced  and  Interpreted  in 
Great  Britain  and  her  Colonies.  The  regula- 
tions prescribed  for  the  nomination  of  candi- 
dates, wblcb  have  been  stated  rupra  are  foreign 
to  American  Jurisprudence,  and  the  rules  of 
construction  relating  to  elections,  which  have 
been  correctly  expounded  In  Wellt  v.  Taj/lor,  B 
Mont.  202,  and  cases  there  cited,  are  not  appli- 
cable to  ihi«  controversy.  The  Legialative  As- 
Mmbly  did  not  Incorporate  Into  the  Act  any  pro- 
vision respecting  Its  interpretation.  We  must 
accept,  then,  the  doctrine  which  seems  to  have 
been  announced  by  the  courts  of  the  Union  re- 
nnling  the  constmctloii  ot  the  foregoing  see- 
In  Penn/xsk  v.  Dtalegve,  27  U.  8.  S  Pet.  1 
[TL.  ed.  827],  Mr.  Juttiot  StOI?  says.  In  the 
opinion:  "It  II  obvious  to  the  careful  inquirer 
9L.lt.  A. 


have  prevailed  in  Ibe  construction  of  that  o( 
En^lnnd,  It  Is  doubtless  true,  as  has  beeit  sug- 
gested at  the  bar,  that  where  English  stAtules, 
Bucb,  tor  instance,  as  the  Statute  of  Frauds  and 
the  Statute  of  Limitations,  have  been  ndopled 
into  OUT  own  legislation,  the  known  and  set- 
tled construction  of  these  siatntes  by  courts  of 
law  has  been  considered  as  silently  incorpo- 
rated into  Ibe  Acts,  or  has  been  received  with  all 
(he  weight  of  authority."     Bee  also  McDonald 


MetropoiiUm  R.  Co.  v.  Moore,  121  U.  8.  372  [SO 
'L.eA.lQ&^;Eunter-v.Tnu!kteIj>dgtNo.  li. 
U  Nev,  24;  Pyntt  v.  Am.  Bell  Teieph.  Co.  1« 
Muss.  225,  1  New  Eng.  Rep.  760. 

In  Qnn.  v.  Hartneit,  S  Gray,  450,  Mr.  Jvttiea 
Metcalf,  for  the  court,  says:  "We  do  not  sup 
pose  that  any  English  statutes  for  the  punish- 
ment of  larceny  were  ever  held  to  be  In  force 
in  Masaschusetla  (7  Dane,  Abr.  IBS);  yet  the 
provisions  of  some  of  them,  and  the  provisions 
of  Acts  of  Parliament  for  the  punishment  of 
other  offenses,  have  been  enacted  by  our  Legis- 
lature in  every  stage  of  our  history.  And  in 
such  cases,  as  well  as  in  cases  where  English 
statutes  respecting  civil  concerns  have  been 
enacted  here,  it  has  always  been  held  that  the 
construction  previously  given  to  the  same 
terma  by  the  English  courts  Is  the  construc- 
tion to  lie  given  to  them  by  our  courts.  It  is 
a  common  learning  that  the  adjudged  con* 
structlon  of  the  terms  of  a  statute  is  enacted, 
as  well  as  the  terms  themselves,  when  an  Act 
which  has  been  passed  by  the  Legislature  of 
one  State  or  country,  Is  afterwards  passed  by 
the  Legislature  of  anotheri  .  -  .  for,  if  it  were 
intended  to  exclude  any  known  construction  of 
a  previoua  statute,  the  legal  presumption  is  that 
its  terms  would  be  so  cban^d  as  to  effect  that 
intention." 

The  case  of  Com.  v.  Hartnett,  rupra,  was  fol- 
lowed In  Com.  V.  Taylor,  182  Mass.  261,  and 
the  court  asseris  that  certain  statutes  "were 
passed  adopting  substantially  the  same  lan- 
guage as  the  English  statute;  and,  if  there  was 
nothing  more  to  aid  In  ascertaining  the  inten- 
tion of  the  Legislature,  the  presumption  would 
be  strong  that  it  was  Intended  to  adopt  the 
same  construction  which  bad  been  given  lo  the 
statute  In  England." 

In  Adami  v.  field,  21  Yt.  256,  the  court 
holds:  "When  we  adopt  an  English  statute  we 
take  It  with  the  construction  which  It  bos  re- 
ceived; and  this  upon  the  ground  that  such 
was  the  implied  Intention  ot  the  Legislature." 
This  court  in  Pint  Nat.  Bank  of  Butte  v.  BeU, 
8.  A  C.  Min.  Co.,  8  Mont.  82,  carried  into  effect 
this  principle  of  Interpretation  concerning  a 
statute  which  had  been  passed  originally  In 
the  State  of  California,  and  adopted  subsfr 
quently  by  the  Territory. 

The  courts  of  England  have  always  held  that 
the  statutory  requirements,  tupra,  are  man- 
datory. In  the  case  of  Beg.  v.  ParlnnioTi,  L. 
R  3  Q.  B.  11,  which  was  decided  In  1867,  II 
appears  from  the  Information  Ihat  "Ihe  de- 
fendant was  nominated  In  writing  for  one  of 
the  vacant  ofQcea  (town  councilorl  oy  one  Wil- 
liam Whiting,  and  that  Whiting  was  not  en- 
titled to  vote  at  the  election  of  coundlon  foi 
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ttM  Mbuter  ward,  In  nspect  ot  which  he  u- 
mmed  to  make  the  □ominatlon,  dot  wm  he  on 
the  burgeM  roll  of  the  Bt  Mar;  waid;  that  the 
defendaut  wa«  not  itomiDated  u  by  the  Sistate 
la  required,  and  by  reason  thereof  wag  not  duly 
elected. a  councilor."  Judement  waa  eotered 
for  the  crown,  and  Ohitf  Juttite  Cockbum,  In 
the  opinion.  Bald:  "The  seclion  clearly  requires 
that  the  person  nominating  abould  be  eDiitled 
to  vole  at  the  election  for  which  he  nomiDatea, 
whether  it  be  for  the  whole  borou)ch,  if  not 
divided  into  wards,  or  for  a  particular  ward, 
when  the  borough  !a  divided." 

In  1878,  the  caae  of  MalAer  v.  Broom,  L.  B.  1 
C  P.  Div.  596,  was  determined, and  lord  Cole- 
ridge, Oh.  J.,  aatd:  "The  question  arisea  thus: 
At  the  last  election  of  town  councilors  for 
Southport  the  petitioner  was  nominated  as  a 
(sudidate,  and  the  nomination  paper  waa  in 
all  respects  in  proper  form,  and  duly  delivered, 
except  that  It  was  not  signed  with  the  full 
Christian  name  of  the  candidate,  who  had 
iigned  it  "Robert  T.  Mather,"  bla  second 
Christian  name  being  Tlcara;  and  the  question 
Is  whether  that  Is  a  falsi  objection.  The  objec- 
tion waa  taken  fn  proper  time,  and  was  over- 
ruled by  the  mayor.  I  feel  obliged  to  bold 
that  Ihe  objection  waa  a  good  one,  and  ought 


<B8  &  SQ  Vict.  chap.  4m,  directs,  among  other 
things,  that  the  nominalloii  paper  shall  state  the 
■umame  and  other  names  of  the  peraons  noml- 
naied,  according  to  the  form  given  In  the  sec- 
ond schedule.  ...  I  repeat  that  I  yield  to  the 
objection  with  great  reluctance.  ...  It  must 
be  rememberea  that  in  dealing  with  cases 
under  these  Acts  we  are  sitting  as  a  final  tri- 
bunal of  appeal,  In  the  ezerolae  of  a  duty  cast 
upon  us  under  peculiar  drcumstances,  uid  aa 
t,  sort  of  compromise  between  conflictiDg  pait- 
les  In  the  Legislature,  and  therefore  are  more 
eapedally  bound  to  keep  ourselves  atiicUy 
within  the  letter  of  the  Acts,  and  to  abstain 
from  any  attempt  to  strain  the  law." 

In  Eoaa  v.  twrntr,  L.  R.  1  C.  P.  DIv.  670, 
Xr.  (TtMd'MBreltaays:  "The  material  facts  are 
these:  The  notice  given  by  the  town  clerk 
under  section  1  of  the  Municipal  Bleciions  Act 
of  187B  (38  &  89  Vict,  chap,  40)  was  a  bad  notice. 


Though  issued  in  proper  time,  it  gave 
that  nomination  papers  of  candidates 
forthcoming  election  of  councilors  n 
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delivered  to  him  on  Saturday,  the  S8d  of  Oc- 
tober, whereas  they  should  have  been  delivered 
to  him  on  the  iiA.  .  .  .  Here,  It  is  clearly 
proved  that  one  of  the  candidates  was  misted 
07  the  error  in  the  notice,  an  error  ifbich  even 

*  skillful  person  might  well  have  committed. 
It  Is  impossible  to  say  which  of  ihe  candidates 
would  have  been  elected  If  that  mistake  bad 
Dot  occurred.  It  seems  to  me,  therefore,  that 
iueh  a  defect  as  has  had  that  result  is  fatal, 
and  on  that  ground  I  think  we  ought  to  hold 
this  notice  to  be  ao  bad  as  to  havereodered  the 
whole  election  void,  and,  under  the  circnm- 
aiances,  to  have  disqualified  the  successful 
candidate  from  being  elected."  The  candidate 
who  was  thus  misled  delivered  his  nomination 
paper  to  the  town  clerk  "Saturday,  the  2Sd, 
which  was  not  in  proper  time." 

In  M<mk*  v.  Jaektoa.  L.  B.  1 C.  P.  Div.  688.  It 
appeared  that  the  notnlnation  papers  of  certain 
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candidates  were  delivered  to  the  town  clerk  bf 


and  seconders.  The  Statute  requiiea  the  Domi- 
nation papers  to  "be  delivered  by  the  candi- 
date himself,  or  his  proposer  or  seconder,  to 
thetown  clerk."  Xord Coleridge,  CA./..said: 
"I  am  clearly  of  opinion  that  this  Statute  is 
ImDerative,  and  not  merely  directory;  .  .  . 
aod.lt  appearing  on  the  face  of  tbe  case  iliat  the 
petJtioDets  were  not  duly  nominated,  there  la 
no  ground  for  questioning  the  election  of  tite 
respondents."  BuTgoj/na  v.  OoUini,  L.  R.  8 
Q.B.  403. 

In  the  work  of  Wigmore  on  Ansiralian  Bal- 
lot Byslem,  3d  ed.,  im,  lB7.weflndthefo11ow- 
Inj;  notes  of  decisions  which  are  reported  In 
volumes  that  are  not  at  our  command:  "A 
nomination  made  by  persons  'not  entitled  to 
vote'  because  of  taxes  onpeld  la  not  valid,  even 
though  at  Bprevlotuelectlootbeywerequalified 
and  voted.  Eix  parte  Drew.  9  Sup.  Ct.  Rep. 
(N.  B.  Wales)  169,"  "A  nomination  pspet  waa 
not  filed  until  after  4  P.  H.,  the  ureaoibed 
time,  on  the  day  of  nomination.  Held,  that 
the  election  was  void,  though  no  other  person 
was  nominated.  Beg.  v.  Miller,  1  AuatcallaiL 
Jur.  66  (Victoria,  1876)."  "A  statute  required 
that  nominations  be  filed  'seven  days  at  least' 
before  election  day.  Held,  that  thu  required 
'seven  clear  daya  to  intervene,  eictuaive  of  the 
days  of  election  and  non^natlon.'  Eit  partt 
Burtt,  Be  DeOleKett.  9  Sup.  OL  Rep.  (N.  a 
Wales)  177."  "A  statute  provided  Uial  'when- 
ever any  day  provided  or  appointed  by  or 
under  this  Act  lor  any  purpose  shall  In  any 
year  happen  on  a  Sunday,  New  Tear's  day, 
etc.,  or  any  day  proclaim^  as  a  holldav,  then 
such  provision  and  appointment  shall  take 
effect  aa  of  the  following  day.'  The  last  day 
for  filing  notnhiations  fell  on  a  Sunday.  On 
Saturday  nomlnationa  had  been  made  for  all 
vacandea,  but  on  Monday  further  nominations 
were  accepted.  Held,  that  these  were  Invalid, 
that  Statute  applying  only  where  a  dngle  d^ 
waa  specified  for  an  event,  and  not  where 
Sunday  was  one  of  sevenl  days  on  which  an 
act  mighl  be  done.  Bk.  v.  Etnneity,  Bx  parte 
Bnig/U.  5  Australian  Jur,  80  (Victoria,  1874)." 

Mr.  Paine  considcis  this  matter  in  his  Treat- 
ise on  Elections,  and  observes:  'The  proceed- 
ings of  an  election,  In  England,  commence 
with  the  nomination  of  candidates.  The  noml- 
nalion  is  no  loneer  made  viva  twos.  In  public, 
but  in  writing.  In  the  designated  room  where 
the  retuming  otBcer  attends,  on  the  day  and  at 
the  hour  spedfled  in  the  notice.  .  .  .  The 
nomination  papers  may  be  delivered  to  the  re- 
turning officer  during  tbe  two  bonis  fixed  for 
the  election,  and  not  afterwards.  No  person 
nominated  after  tbe  ezplralion  of  the  two  hours 
will  be  entitled  to  have  bis  name  inserted  In  Qm 
ballot  papers."    Section  427. 

We  assume  upon  this  hearing  that  the  facts 
which  are  propoiy  pleaded  In  the  statement  of 
tbe  contest  have  been  established.  The  force 
of  these  antborltte*.  which  construe  tbe  Eng- 
lish statulee  that  have  been  adopted  partially 
bv  our  leglslaiive  department,  must  be  recog- 
nized. 'The  principle  which  has  called  into 
lielDg  this  law.  that  prescribes  tbe  conditions 
for  the  nominations  of  candidates  for  office  be- 
fore the  day  ol  election,  demands  tbe  enforc»- 
,  ment  ot  every  provUoo.  We  are  compelled  vo 
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ttold  that  llie  mpondent  wu  not  nominated 
for  tbe  <rfDce  of  justice  of  the  peace  of  Belmont 
Township  in  tbe  mmaner  flzed  t^  the  Statute, 
■and  that  bla  name  ahonld  not  have  been  pub- 
liihed  Id  tlie  Heteua  Independent,  or  printed 
■on  the  offliSal  ballot,  u  a  candidate  therefor. 
The  spedflcaUoni  which  aie  oonlalned  in  the 


publicatiOD  of  tbe  candldapr  of  tbe  respondent, 
«Dd  the  printinK  of  bis  name  npon  the  ballot, 

eve  him  a  pontlon  and  advantan  which  the 
T  declares  he  shall  not  enjor.  If  any  person 
iuu  not  been  Dominated  In  a  legal  manner,  or 
'If  the  Dotiflcation  of  his  nomination  has  not 
been  filed  within  tbe  period  named  in  the  Stat- 
ute, he  can  annoooce  to  the  public  that  he  la  a 


candidate  for  an  offlo&  The  llfleentli  aectlon 
allows  erer;  voter  to  write  or  paste  on  bis  bal- 
lot  "the  name  of  anj  person  whom  he  deslrai 
to  vote  for,"  but  the  respondent  is  not  aided  b; 
this  proTtslon.  Our  conclusion  Is  that  tha 
election  of  the  respondent  should  be  adiudoed 
void,  but  we  cannot  direct  that  a  fln^  Jndg^ 
ment  be  entered. 

2i  it  ihw^ort  ordered  and  a^u^ad  aal  th» 
Judftnent  te  reetrted,  with  costs,  and  that  the 
cause  be  remanded,  with  instructloos  to  over- 
mle  the  motion  of  the  respondent  to  quaab  the 
statement  of  the  contest. 

Hanrood  and  DaWitt,  JJ;  ooucnr. 


INDIANA  aUTREMB  COURT. 


WnUem  JOHNSON,  AppL. 
James  W.  HESS,  Sheriff,  etc,  a  at. 


Tba  >«cord  of  »  |[«nar»l  Jnd(m*nt 
acalnst^llUam  M.  la  Bot  oo&atraetlva 
Botle*  ttt  on*  ag&lnat  H.  W.  M.  so  u  to 

render  tt  a  lien  upon  Us  real  estate  after  It  has 
come  Into  the  poasciilon  of  a  remote  Erantee. 
who  purcbaaed  bona  &de,  tor  value  and  without 
DoUce,  (ortlier  than  that  fumlihed  by  the  record, 
that  H.  W.  Jf.  and  WllUam  U.  were  one  and  tbe 

(Ootober  10k  uaO) 

APPEAL  byplalnttQ  from  a  Judnnent  of 
the  General  Term  of  the  Superior  Court 
for  Marion  Conntj,  afflnning  a  judgment  of 
tbe  Special  Term  in  favor  ol  defendants  In  an 
«ctian  brought  to  enjoin  the  sale  of  certain  real 
4alate  which  was  alleged  to  belong  topIaintUT, 
iwder  an  execution  against  a  third  person. 

The  facts  are  fully  stated  in  the  opinion. 

Mettrt.  Avroa  ft  Brown  and  Bakor, 
Bood  ft  Hondrleka  for  appellant. 

Matn.  Cl*rP*M>l  ft  Katehmm  for  appel- 
4eea. 


la  OIL  J,,  dellverad  the  opinion 
'Of  the  court; 

The  appellant  was  tbe  plaintiff  and  the  ap- 
pellea  the  defendants  below.  The  complaint 
was  in  the  nature  of  a  bill  In  equity  to  enjoin 
ttM  officer  from  levying  an  execution  held  by 
tiim  til  favor  of  hu  co-appellee  upon  certain 
Teal  estate,  the  title  to  which  was  then  In  the 
appellant.  Tbe  cause  waa  pat  at  iasue  and 
tried  at  special  term,  and  a  special  flnding 
returned  1^  the  conrt.  Upon  the  facts  as 
found  bv  tbe  court  It  stated  its  conclusions  of 
law,  and  to  tbe  concluslonB  of  law  as  stated  tbe 
appellant  reserved  a  proper  exception,  after 
which  the  court  rendered  final  judgment. 
Upon  appeal  to  general  term  the  judgment  at 
-•peciat  term  was  affirmed,  and  from  the  judg- 
ment In  general  term  this  appeal  it  proeecoted. 

llM  correctneaa  d  tbe  latter  judgment  de- 
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pends  entirely  upon  tbe  propriety  of  the  Don- 
clusiouB  of  law  announced  by  tbe  court  at  spe- 
cial term  upon  its  finding  of  facts.  The  spe- 
cial tnding  Isqnlle  lengthy,  and,  notwithstand- 
ing, we  feel  that  it  Is  proper  to  set  the  same 
out  in  full  In  this  opinion,  to  afullnndarBland- 
ing  of  the  questions  involved,  and  it  la  as  fol- 

"1.  On  the  IBth  day  of  December,  1B80, 
Thomas  Graves  waa  aelaed  in  fee  simple  of  lot 
number  three  (S)  in  Little's  subdlvisioii  of  out- 
lot  eighty-five  [6S)  in  Ibe  Cl^  of  IndianapoUa, 
Marion  County,  Indiana. 

"2.  On  tbe  IStb  day  of  December,  1880, 
Thomas  Graves  conveyed  tbe  fee  simple  of  the 
real  estate  described  In  tbe  last  preceding  find- 
Ine  to  one  William  Hnnkedick,  who  was  de- 
solbed  In  said  deed  as  H.  W.  Hankedlck, 
which  deed  was  duW  filed  for  record  In  the  re- 
corder's office  of  lurlon  County  on  the  20th 
day  of  July,  1861. 

^'S.  On  the  10th  day  of  June,  1881,  the  said 
William  Hankedlck  executed  to  James  G.  Ia- 
Fonte  a  deed  of  general  warranty  conveying  to 
aaid  LaFonte  the  real  estate  described  in  the 
first  finding.  Tbis  deed  was  duly  recorded  in 
the  recorder's  office  of  Marion  County,  Indiana, 
on  the  26th  day  of  July,  1881.  In  this  deed 
tbe  grantor  described  himself  as  H.  W.  Hanke- 
dlck. 

"4.  Onthel9(hdayofAuKUBt,  1881,  James 
G.  LaFonte  executed  to  William  Johnson  a 
deed  of  general  warranty  conveying  the  teal 
estate  described  in  the  first  fleding  to  the 
grantee,  and  this  deed  was  duly  recorded  In 
the  office  ol  tbe  recorder  of  Harion  County,  In- 


diana, on  the  £Oth  day  of  August,  18^1 :  and 
thereupon  said  Johnson  entered  Into  poeseasloD 
of  said  real  estate  and  bes  continued  in  poasea- 

thesameuntil  th -'--     '"'^- 

conalderalion  named  in  a 
which  condated  of  $000  paid  in  cash  by  *Bid 
Johnson  to  said  LaFoole  at  the  time  of  the  exe- 
cution of  said  deed,  and  tbe  assumption  and 
payment  by  said  Johnson  of  the  twomortsagea 
executed  by  Tbomos  Gravea  to  the  Middlesex 
Banking  Company,  hereafter  named. 

*'5.  On  the  ISth  day  of  December  1880, 
Thomas  Graves  executed  to  the  Middlesex 
Banking  Company  a  certain  mortnge  npoo 
tbe  real  estate  described  In  the  first  onding,  to 
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Mcure  the  pajmeot  to  raid  compuij'  of  one 
coupon  bODd  of  that  date,  for  the  principal 
sum  of  tl.OOO,  payable  on  ihe  18th  day  of  De- 
cember, 1886.  with  interest  at  the  rate  of  8  per 
centper  Bsnuni,  payable  semi -an  Dually. 

"The  then  value  of  Spercectof  aaid  interest 
UDtil  maturity  of  eald  bond  waa  paid  by  the 
mortgaeor  on  said  bond. 

"And  said  mortgage  wu  also  to  secure  tbe 
payment  from  the  mortgagor  to  the  mortpaEee 
of  ten  interest  coupons  attached  to  said  bond 
executed  by  tbe  mortgagor  (o  the  mortgagee, 
due  in  e,  13,  18,  2i,  80,  86.  42,  48,  64  and^  SO 
months  respectively,  each  for  tbe  sum  of  (80. 
Thia  mortgage  was  duly  recorded  in  the  record- 
er's offloe  of  Marion  County,  Indiana,  Decem- 


Banking  Compaoy  aooiber  mortgage  of  the 
-  real  estate  described  in  tbe  first  finding,  to  se- 
cure the  payment,  when  they  severally  became 
dne,  of  Inreo  promissory  noles  dated  18th  day 
of  December,  1880,  executed  by  tbe  mortgagor 
to  the  mortgagee,  and  due  in  8,  14  and  20 
months  after  date,  with  interest  at  the  rate  of 
8  per  cent  per  annum  after  maturity.  This 
mortgage  was  duly  recorded  !n  the  recorder's 
office  of  Marion  County,  Indiana,  December 
18, 1880,  each  note  for  the  sum  of  |63.BS. 

"T.  Upon  the  bond,  interest  coupons  and 
Doles  executed  by  said  Gravea  to  said  Middle- 
tex  Banking  Company,  and  secured  by  the 
mortage  heretofore  referred  to,  William  John- 
BOD,  on  the  20th  day  of  August,  1881,  paid  (30 
of  interest.  On  the  8Ut  of  August,  1881,  he 
paid  (68.05,  p^iog  off  the  first  note.  On  De- 
cember 10,  188],  be  paid  $80,  \\ip.  amount  of 
tbe  second  interest  coupon.  On  the  same  day 
be  paid  tOS.OS,  the  amount  of  tbe  second  note. 
On  September  26,  1882,  he  paid  |SO.SO,  Ibe 
amount  of  Ihe-  third  Interest  coupon,  and  on 
the  same  day  he  paid  (63.05,  the  amount  of 
the  third  note.  On  the  same  day  be  paid  (1.- 
017.88,  being  tbe  principal  of  the  bond,  and  the 
accrued  interest  tbcreon  up  to  September  2S, 
188S,— in  aU  tl,£90.Se.  being  full  payment  anij 
ratisfactlon  of  said  mortgages  and  tbe  cboses 
in  action  secured  thereby. 

"These  payments  were  paid  by  William 
Johnson  for  the  purpose  of  paying  off  tbe  In- 
cnmbrnocea  created  by  aatd  morlcages  and  for 
the  pnrpose  of  relieving  said  real  estate  from 
the  Ben  thereof,  be  believing  alt  the  time  that 
he  was  the  owner  of  said  real  eatate  in  fee  sim- 

Be,  and  that  the  title  thereto  was  perfect  in 
m,  except  as  ttwas  incumbered  by  said  mort- 
gages. At  tbe  time  said  Johnson  purchased 
■aid  real  estate  there  were  some  buildings  there- 
on, but  tbe  same  were  not  in  a  tenantable  con- 
dition, and  for  Ihe  purpose  of  maldog  them 
lenantable  he  expended  in  the  way  of  necessary 
lepairH  of  a  permanent  character  $300,  and  of 
the  present  ralue  o(  (200,  The  present  value 
of  the  real  estate  described  in  tbe  first  finding, 
without  building  or  improvements.  Is  (30  a 
front  foot,  or  (1,850.  The  value  of  tbe  Im- 
provements upon  eaid  real  estate,  outside  of 
those  made  by  William  Johnson,  is  (1,400, 
making  total  value  (3,9C0,  of  whicb  value  (200 
represeots  improvements  put  on  by  William 
JcriiDSOD.  William  Johnson  baa  received  as 
rent  npoo  the  real  esiale  described  in  the  first 
9L.R.A. 


fludine,  from  the  time  he  went  into  poBsesslo» 
of  said  real  estate  is  follows,  up  to  and  includ- 
ing December  SO,  188H,  $223.25,  and  from  lhi» 
date  to  Hay  24. 1884,  inclusive,  tbe  further  BUHL 
of  £65.75;  from  the  last  date  up  to  and  in- 
cluding April  8,  1886,  the  sum  of  (333.05, 
making  the  total  collection  (618.55.  To  tha- 
last  figures  should  be  added  (57  interest  front 
the  time  ffilliam  Johnson  purchased  said  real 
estale  up  to  the  present  time.  He  did  not  livtt- 
00  the  real  estate  himself,  but  occopifd  th* 
same  by  bis  tenants,  and  used  due  oiligence- 
from  the  date  of  his  pnrchase  until  this  time 
In  procuring  tenants  to  occupy  tbe  same,  and 
In  obtaining  the  highest  rent  he  could  i^ocur*- 
for  the  same. 

"8.  Since  the  purchase  of  said  real  estat« 
described  in  tbe  first  finding  by  William  John- 
son be  has  paid  taxes  on  the  same  and  the  im- 
provements thereon  aa  follows;  The  amount* 
paid  for  city,  township  and  state  purposes  for 
the  different  years  are  then  stated,  the  sum  to- 
tal being  (14S.44,  to  which  should  b«  added 
the  sum  of  (10  as  interest, 

■■B.  On  the  7th  day  of  March,  1874,  Wiley  Haz- 
ard executed  to  the  Union  Mutual  Life  Insur- 
ance Company  his  mortgage  of  that  dale  on  lot 
aum))er  three  (3)  in  Foster  and  Harmon'» 
subdivision  of  lots  number  12,  IS,  14  and  16, 
in  O.  Sherman's  subdivision  of  a  part  of  the- 
north  half  (,i)  of  the  east  half  H)  of  tbe  north- 
east quarter  (i)ot  section  thirty- five  (85),  towo- 
shlp  aizteen  (16)  north,  of  range  three  (3)  east, 
situate  in  Marion  County,  Indiana,  to  secure  a. 
loan  then  made  by  the  mortgagee  to  the  mort- 
gagor of  (2.S00,  and  the  interest  thereon,  said 
loan  maturing  Sve  (G)  years  after  date.  Baid 
mortgage  was  duly  recorded  In  the  recorder's 
office  of  Marion  County,  Indiana,  on  March 
11,  1874.  On  tbe  a4tb  day  of  June,  1875.  said 
Hazard  conveyed  said  mortgaged  premises  to  Jo- 
seph M.  Beck,  andinnnd  by  said  deed  said  Beck 
agreed  to  pay  said  mortgage.  That  afterwards 
said  Beck  sold  and  conveyed  raid  real  estate  to- 
John  F.  Council.  That  afterwards  said  Coun- 
cil sold  and  conveyed  said  real  estate  to  Wil- 
liam Mankedlck,  hereinbefore  mentioned,  and 
in  and  by  aaid  deed  said  Hankedick  assumed 
and  agreed  to  pay  said  mortgage.  That  after- 
wards, and  on  tbe  second  day  of  June,  1879, 
said  Union  Mutual  Life  Insurance  Company 
filed  in  the  Superior  Court  of  Marion  County 
itscomplaint  numbered  24,735,  to  which  said' 
Wiley  Hazard,  the  said  William  Mankedick 
and  others  were  made  parties  defendant,  and- 
said  William  Mankedick  was  duly  served  with 
process  therein. 

"  'That  afterwards  iucb  proceedings  wen- 
had  In  said  cause  that  on  Ihe  IStb  dav  of  June, 
1870,  by  the  consideration  of  said  superior 
court,  said  Union  Mutual  Life  Insurance  Com- 
pany recovered  a  personal  judgment  anunst 
thesaid  William  Hankedick  and  others  in  th* 
sum  of  (3,858.93,  and  there  was  a  decree  for^ 
closlDg  said  mortgage  of  tbe  real  estale  therein 
described,  and  ordering  tbe  same  to  be  sold  to 
pay  said  Judgment  and  tbe  costs  of  suit.  Tlie 
decree  also  provided  that  after  the  rale  of  the- 
reat estate  therein  named,  the  residue,  if  any, 
should  be  levied  on  any  otber  property  subject 
to  execution  of  the  said   defendant,  William. 
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of  July,  1870,  sad,  under  the  proTMoDi  of  the 
deove,  the  BherlfF  lold  the  real  estate  theieia 
descTibed  lo  tbe  Uaion  Mutual  Life  lusurnnce 
CompanT  for  the  sura  of  (1,000  on  the  2aih  day 
of  JulT,  18TB,  of  which  amount  |943.80  was 
applied  to  the  payment  of  the  principal  aod 
Interest,  and  |96.70  to  tbe  coals  of  the  action. 

"  That  afterwards,  oa  the  24th  day  of  No- 
Tember,  1863,  tbe  Judgment  against  aald  Wil- 
liam Hanfcedick  tK^ig  aopald.  except  as  lo  the 
sum  of  1948.80,  paid  on  the  96th  day  of  July, 
1879,  and  the  sum  of  |19.8C,  paid  on  the  31st 
day  of  February,  1880.  an  execution  issued 
thereon  by  order  of  said  Union  Mutual  Life  In- 
surance   Company  to    the  sberifl  of  Marion 


CoudW,  Indiana,  which  eiecution  was  by 
■heiitr  of  said  county,  on  tbe  S6tb  day  of 
Tember,  188S,  leried  upon  the  real 


,  the 

n  tbe  S6tb  day  of  No- 

Cthe  real  estate  de- 
„.  and  said  real  estate 
Taa advertised  tor  tale  upon  said  execution,  and 
the  sale  was  set  for  the  39th  day  of  December, 
1883,  and  the  sheriff  was,  on  Uie  28th  day  of 
December,  1888,  enjoined  from  sellinK  said 
real  estate  by  an  order  of  court  rasde  m  this 


n  according  to  law,  the  said  real  estate  was 
^  said  sheriff  exposed  to  sale  and  sold  to  said 
Union  Mutual  Life  Insurance  Company  for  the 
■urn  of  $0m,  and  on  the  81st  day  of  Hay,  1684, 
said  sheriff  executed  and  delivered  to  raid  in- 
surance company  a  sheriff's  certifltnte  of  sale 
for  said  real  estate,  from  which  there  has  been 
DO  redemption,  and  on  the  6th  day  of  Hay, 
1886,  the  sheriff  executed  a  conveyance  to  the 
Union  Mutual  Life  Insurance  Company.  In 
tbe  judgment  docket  of  the  Superior  Court 
of  Mnrion  County,  at  page  131,  appears  tbe  fol- 
lowing entry:  Under  tbe  bead  of  '  Parties,' 
'  Jodgmentrdefendanl  Mankedick,  William, 
JudKmcnt-plaiotiil,  Union  Mutual  Life  Insur- 
ance Co.'  Under  the  heading  'Amount  of 
Judgment,'  'Dollars.  8,858.'  Under  the  heed- 
ing '  Cents,'  ',03.'  Decree,  'Date  of  Judgment,' 
'June  IBIh,  '79.  Order  Book, Vol.  79,  page  445, 
Number  of  cause  24, 78fi.'    Under  tbe  beading 


Bee  Execntion  Docket  28,  page  145,  For  credit 
by  sale,  see  Eiecution  Docket  83,  page  103, '— 
the  three  credits  above  referred  to  being  tbe 
credila  of  July,  1879,  for  f943,30  upon  the 
•ale  of  tbe  real  estate  originally  mortgaged; 
the  credit  of  February  SI,  1880,  for  (19.85, 
upon  tbe  sale  of  jktsodsI  property,  and  of 
(O&O  of  the  3lst  of  Hay,  1884,  by  virtue  of  the 
sale  of  the  real  estate  described  In  tbe  first  flnd- 
Ing  herein  fore  stated. 

"10.  The  full  baptismal  name  of  the  said 
William  Mankedick  was  Henir  William  Man- 
kedick. but  in  tbe  City  of  Indianapolis,  in  Ma- 
rlon County,  in  the  State  of  Indiana,  where  be 
resided  at  tbe  time  of  making  of  tbe  deed  lo 
bim  by  Thomas  Graves,  and  at  tbe  time  of  the 
making  of  the  deed  by  him  to  James  LnFonte, 
and  at  tbe  time  of  tbe  rendition  of  the  Judg- 
ment against  him  In  favor  of  the  Union  Mutual 
Life  Insurance  Company,  as  hereinbefore 
found,  he  was  generally  known  as  William 
Hsjikedick,  and  was  so  known  and  called  by  bis 
0  L.R  A 


relatives  and  acquaintances.  Be  left  tbe  Slate  of 
Indiana  soon  after  June  10,  1881.  From  18T» 
until  he  left  the  State  of  Indiana,  he  was  not 
In  any  particular  bustncsa.  During  all  of  the- 
time  that  the  said  WUliam  Mankedick  resided 
in  the  City  of  Indianapolis  be  had  a  brother 
reading  about  three  miles  from  said  city, whoso 
full  baptismal  name  was  Christian  Henry 
Mankedick,  but  who  waa  commonly  known 
among  bis  relativei  and  acquaintances  as  Henry 
Mankedick. 

"11,  When  William  Johnson  was  negotiating 
with  James  LaFonle  for  the  pnrcbase  of  the- 
real  estate  described  in  the  first  findtng,  for  the 
purpose  of  furnishlag  said  Johnson  evidence  as. 
to  the  condition  of  the  title  lo  said  real  estate, 
said  LaFonte  handed  said  Johnson  an  abstract 
of  the  title  of  said  real  estate  and  the  incom- 
brances  thereon,  portions  thereof  prepared  br 
Elliott  and  Butler;  portions  by  William  O. 
Anderson;  portions  py  Ignatius  Brown,  and 
portions  by  Fred  D.  Miner,  bringing  the  m)» 
to  said  real  estate  down  to  August  IB,  1881. 
The  said  Elliott  and  Butler,  William  0.  An- 
derson,IgnattusBrown  and  Fred  D.  Miner,  werft 
at  the  lime  they  prepared  the  porttons  of  said 
abstracts  prepared  by  them,  and  still  are  repeat- 
ed tobecompetent,  careful,  reliable  and  respon- 
sible abstractors  at  said  City  of  IndianapoUa, 
and  were  known  to  be  such  by  said  William 
Johnson,  and  be  relied  upon  said  abatractfl  M- 
showing  the  true  condition  of  the  tille  of  said 
real  estate  and  tbe  incumbrances  tbereon. 
Said  abstract  of  title  did  not  sbow  the  judg- 
ment of  tbe  Union  Mutual  Life  Insurance- 
Company  against  said  William  Mankedick,  or 
against  any  other  person. 

"Joseph  T.  Elliott,  of  tbe  firm  of  Elliott  and 
Butler,  had  been  engaged  in  the  business  of 
abetractlog  titles  in  tbeCityof  Indlanapolisfor 
nineteen  years,  and  said  Ovid  D.  Butler  ha» 
livedin  tbeCityof  Indianapolis  from  his  birth, 
forty-eight  and  one-half  years  ago.  Joseph  T. 
Elliott  and  Ovid  D.  Butler  formed  a  partner- 
ship In  the  abstract  business  in  said  cily  in 
1878,  and  have  been  in  business  ever  Hnce. 
Said  Elliott,  for  many  years  prior  to  his  part- 
nership with  said  Butler,  and  said  Butler  and 
Elliott  from  the  formation  of  the  partnership 
up  to  the  present  time,  kept  In  tbe  books  of 
their  olBce  accurate  statements  showing  the 
chain  of  title  of  the  various  town  lots  and  por- 
tions of  town  lots  In  tbe  City  of  Indianapolia, 
and  of  the  real  estate  in  said  City  of  Indiiinap- 
oils,  and  of  tbe  real  eatatein  said  county  oulsid» 
of  said  dty,  and  showing  the  mortgages  made 
and  Judgmenta  and  decrees  entered  In  said 
county.  That  it  waa  their  habit  from  dayt» 
day  to  ascertain  and  enter  upon  their  books  all 
deeds  and  mortgages  filed  for  record  with  tbe 
recorder  of  JUrioo  County,  and  all  Judg- 
ments and  decrees  rendered  In  tbe  court* 
of  said  county.  On  the  26tb  day  of  July, 
1861,  they  prepared  an  abstract  of  tille  to  th» 
Teal  estate  described  In  the  first  finding,  com- 
mencing their  examination  at  December  14, 
1860,  and  coming  down  to  July  26,  1S61, 
which  covered  the  dale  of  the  record  of  tb» 
deed  from  Thomas  Graves  to  H.  W.  Manke- 
dick and  E.  W.  Mankedick  to  James  Q.  La. 
Fonte;  but  did  r 
judgment  and  ( 
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Mittni]  Life  Tnaannce  Company  agftlost  Wfl- 
Uam  Huikedlck. 

"Tbej  bad  in  their  office  at  the  time,  on 
their  books,  an  entry  ahowlDg  tbe  TeadltioD  of 
sold  decree,  bat  the^  did  not  place  tbe  nme 
upoD  said  abstract  because  tbey  did  not  know 
or  believe  Ibat  H.W.  Hankedfck  and  Wflliam 
Mankedick  were  one  au'l  ibe  mdm  person. 
That  said  abstractoiB  knew  tbat  there  wm  a 
Judgment  agahut  a  man  bf  the  name  of  Wil- 
liam Mankeaick,  bat  tbey  made  no  effort  to 
learn  who  William  Mankedick  was;  whether 
William  and  Henry  W.  Mankedick  were  dif- 
ferent persona;  that  they  (said  abatractora)  had 
no  RCquainlance  with  anyone  named  Wlillam 
Haokedick,  and  the;  bad  no  knowledge  or  in- 
form&tk)n  of  tbe  eilsience  of  such  a  person  tn 
Marion  Coun»,  Indiana,  and  believed  that 
Wmiua  and  H.  W.  Mankedick  were  different 
penoDi. 

"13.  William  Johnson  resides  on  Flake 
Street,  in  tbe  northwestern  porlion  of  the  Oily 
OF  ludlannpolis,  and  has  rralded  at  the  same 
place  erer  since  tbe  autumn  ol  1B5T.  At  the 
lime  of  his  .negotiation  with  LoFonte  and  bis 
purchase  of  the  real  estate  described  In  the 
first  finding  and  Its  conveyance  to  him  by  La- 
Fonte,  be  was  not  acquainted  with  any  person 
named  Haokedick,  and  bad  never  heard  of 
tbe  name  until  be  saw  the  name  of  H.W.Man- 
kedlck  In  the  atntract  furnished  him  by  I^- 
Fonte.  He  did  not  know  and  had  no  reason 
to  believe  that  H.W.  Hankedlck  and  William 
Mankedick  were  the  aane  peison,  and  had  no 
knowledge  or  information  other  than  may  be 
ImpHed,  if  anj  may  be  Implied,  from  the  facta 
herein  found,  that  the  TTnion  Mutual  Life  In- 
•umnce  Comnany  bad  a  judgment  amlnst 
Wliliam  Mankedick,  and  the  first  loformatlon 
he  bad  that  it  was  ever  claimed  that  H.  W.  H«i- 
kedlck  and  William  Hankedlck  were  tbe  i 
penon,  or  that  the  Union  Mutual  Life  Insur- 


mencement  of  this  suit,  when  William  Johnson 
purchased  from  said  LaFonte  tbe  real  estate 
described  In  tbe  flrM  finding,  and  when  the 
deed  for  the  same  was  executed  by  said  Ia. 
Fonte  to  him;  and  from  that  time  nnti]  Im- 
mediately before  the  commencement  of  tbia 
suit,  be  believed  in  good  faith  that  he  waa 
acquiring  and  bad  a  perfect  title  in  fee  simple 
tn  said  real  estate,  Hubject  only,  however,  to 
tbemortgagea  of  said  Thomas  Oraves  to  the 
Hlddlesez  BankW  Company,  and  aald  mort- 
gages were  paid  oSoy  him.  said  Improvements 
tnadebyblm  and  said  taxes  were  paid  by  him, 
believing  in  good  faith  that  he  had  and  pos- 
aesaed  such  perfect  title. 

"18.  This  action  was  commenced  on  tbe 
SSthdayor  December,  1B83. 

"14.  The  said  WlUiam  Johnson  is  entitled 
to  inlerest  upn  tbe  (1,299.68  menUoned  in 
flnding  No.  0.  to  tbe  amount  of  tbe  aegregate 
mm  of  ¥386.70,  counting  inlerest  on  &e  Items 
which  make  np  tbe  |I,^S.68  At  the  rate  of  8 

rii  cent  per  annum,  except  as  to  the  Item  of 
1,000,  on  which  Interest  la  counted  at  6  per 
cent  per  annum  up  to  the  date  of  maturity  of 
the  bond  set  out  in  finding  No.  6.  The  inter- 
tBt  upon  said  eum  of  $1,3^.68  Is,  counting  in- 
terest at  6  per  cent  throughout,  $808.47. 
"  IS.  Tbe  court  further  flndi  that  the  bond 
'•L.R..A. 


and  the  several  Intereat  conpona  and  nolea 
mentioned  In  the  seventh  finding  above,  pro- 
vided for  tbe  payment  of  attorney's  fees,  and 
that  the  reasonaSle  and  cnstomary  attomey'i 
I  amount  to  «eO. 

TJpou  tbe  foregoing  facts  the  court  flndi 
the  following  conclusions  of  law: 

"1.  That  the  Judgment  In  favor  of  the  Union 
Mutual  Life  Inaorance  Company  against  the 
said  William  Maokedlok  became  a  lien  npon 
the  real  estate  purchased  by  the  aald  William 
Mankedick  from  Tbomaa  Graves  on  and  after 
the  date  of   said  purcbase,  December  ISUi, 

a,  Tbat  the  plaintiff,  William  Johnson, 
when  be  purchased  the  said  real  estate,  pur- 
chased tbe  same  subject  to  tbe  lien  of  aald 
Judgment  for  so  much  thereof  as  then  remained 
unsatisfied. 

"8.  Said  plaintiff  Is  entitled  to  be  sabro- 
gnled  to  all  rights  of  tbe  Hlddleaex  Banking 
Company  In  and  to  said  real  estale.  by  reason 
of  the  payment  by  him  of  the  dc.ta  secured 


the  plalnHff  to  the  said  Middlesex  I 
Company  is  to  be  treated  as  still  outstanding 
and  unpaid,  sod  doe  to  the  pUlntllf  and  a  Uen 
upon  tdd  real  estate;  and  in  taking  the  account 
between  blm  and  the  said  defendant,  tbe  Mu- 
tual Life  Inaurance  Company,  the  plalntIS  is 
entitled  tocredit  for  principal  and  Interest  paid 
by  blm  of  said  mortgage  Indebtedness. 

"4.  That  said  Dlnintifl  fa  also  entitled  to 
Interest  In  the  talnng  of  said  account  for  the 
taxes  upon  said  real  .estate  paid  by  blm  sinoe 
bis  rarchaae  thereof. 

"0.  That  said  plaintiff  is  also  entjiled  to 
credit  In  tbe  taking  of  said  account  for  the 
preeent  value  of  tbe  permanent  Improvements 
made  by  blm  on  saia  real  estate  since  bia  pur- 
chase thereof. 

"6.  That  aaid  plaintiff  Is  (diargeable  with 
such  parts  of  the  reels  and  profits  collected  by 
him  out  of  said  real  estate  since  he  went  into 
thereof,  as  Is  expressed  In  the  fol- 


valne  of  said  real  estate  ODcludlog  a*  well  tbe 
improvements  upon  It  at  tbe  time  of  plaintiff's 
purchase  theieof,  as  also  tiiose  made  by  him 
thereon  alnce  his  pnrchase)  is  to  Uie  whole  value 
of  tbe  improvements  made  thereon  by  bim,  so 
is  the  whole  amount  of  rents  collected  try  blm 
to  the  part  of  such  rente  for  which  be  Is  cfl&rgn- 
abte  in  taking  the  account  with  said  defendanL 

"  7.  That  the  plsiniiff  la  entitled  to  have  the 
foreclosure  of  tbe  said  morlnge  executed  try 
Thomas  Craves  to  the  Middlesex  Banking 
Companr,  and  to  have  said  real  estate  sold  as 
upon  a  oectee  of  foreclosure,  and  proceeds  ap- 
plied to  payment  of  platntUTa  claim  in  case 
the  Mutual  Lite  Insurance  Company  fails  to 
pay  tbe  amount  of  aald  claim. 

'■  B.  That  the  plaintiff  abould  recover  as  and 
for  his  attorney's  fees  the  above  aum  of  $60  in 
addition  lo  his  other  claim. 


IBM. 

At  win  be  Rsdlly  otserved,  the  sfngle  qiie»- 
tlon  presented  ia,  Trhettier  ornot  the  ludffmeiit 
of  Ibe  appellM  was  a  lisn  that  could  be  en- 
forced s^Dst  the  Teal  estate  in  the  bands  of 
the  appeUsnt.  That  It  was  a  Ilea  upon  the 
real  eatale   that  could  have  been    enforced 

Salnit  H-ir.  Hankedfck  so  long  as  he  held 
e  title,  or  against  bis  grantee  with  actual 
notice,  most  be  ooncedeo.  The  qneetlon  is 
tberefoiB  reduced  io  this;  Was  the  judgment 
as  recorded  constructlTe  notice  to  the  appellant 
of  the  existing  tienf  He  W9i  a  purchaser  Id 
good  faith  for  valne,  and  had  no  actual  notice 
that  would  ereo  create  a  suspicion  that  the 
appellee  Company  held  a  lieu  opoo  the  real 


czpreeal;  recited,  and  as  well  of  sucji  facta  as 
night  DO  fairly  Inferred  from  Its  recitala,  but 
imUiiDgmore. 

Hr.  Pomeroy  in  bis  Eqoltr  Jurisprudence 
•ays:  "  The  teat  la  a  plain  and  dmple  one.  It 
la  whether  tbe  record  if  examined  and  read  by 
the  pertT  dealing  wUb  tbe  premises  would  be 
■D  actual  notice  to  liim  of  uie  original  ioatru- 
tnent,  and  of  all  ila  parts  and  provision*.  By 
tbe  policy  of  tbe  Becordiog  Acta  such  a  party 
is  called  upon  to  search  tne  records,  and  he 
has  a  right  to  rely  upon  what  he  flnda  there 
CDtered  as  a  liue  and  complete  transcript  of 
any  and  erery  Instrument  anccttng  the  title  to 
tbe  lands  with  respect  to  which  he  Is  dealing. 
A  record  can  only  l>e  constructive  notice,  at 
most,  of  whatever  ia  contained  within  itself. 

*' Really,  tbe  record  will  not  be  notice  un- 
less it  and  lite  original  iastnimeut  of  which  it 
is  a  copy  correctly  and  sufScienlly  describe  the 
premiaea  which  are  to  be  affected,  and  correctly 
and  sufficiently  state  all  other  provisions  which 
76  material  to  the  rights  and  Interests  of  sutv 


cbaser  or  Incombraccer  would  have  tbe 

of  ascerteining  with  accuracy  what  they  were. 
"Tbe  aame  rule  applies  to  tbe  record  of 
mortgages  and  all  other  Incumbrances  which 
can  be  recorded,  Tbe  language  of  both  the 
original  and  of  the  record  must  be  such  that  If 
aanbeequentpurcbaser  or  incumbrancer  should 
examine  tbe  instrument  itself  he  would  obtain 
thereby  an  actual  notice  of  all  tbe  rights  which 
were  intended  toljecreated  or  conferred  by  IL" 

And  though  the  section  above  relates  more 
particularly  to  Instnimenls  such  as  deeds, 
mortgages  and  contracts  to  which  Registration 
Laws  are  applicable,  tbe  author  elsewhere  states 
that  the  oiscuBslon  la  equally  applicable  to 
judgments.  In  a  note  appended  to  the  fore- 
gdng  section  the  editor  says:  "An  illuslratloo 
of  auch  mistakes  affecting  the  operation  of  the 
record  a*  consimctive  notice  would  be  an  er- 
ror in  tbe  description  or  location  of  the  prem- 
laea  included  In  the  original  deed  or  mortgage, 
an  error  in  the  name  of  the  grantor  or  mort- 
gagor, or  an  error  in  the  amount  of  tba  detit 
for  which  the  mortgage  la  a  security,  and  the 
like;"  and  the  following  cases  are  cited:  Jen- 
ninii  V.  Wood,  SO  Ohio,  261;  Milter  v.  Brad- 
f&rd,  13  Iowa,  14;  Bughti  v.  Debnam,  8  Jones, 
L.  (S.  a)  IM;  Wvatt  v.  BaTmB,  19  Ves.  Jr. 
«»i  Peek  Y-MaOam*.  ION.  Y.  BOO.  We  dte 
QikAritt  v,  Oouffh,  68  Ind.  670. 
SL.RA. 


If  there  abould  be  any  difference  In  Uie  ap- 
pitcation  of  the  rule  as  stated  by  Pomeroy.  ''A 


should  be  applied  with  more  strictueas  to  ]udg- 
menMien  holders  than  to  an;  other  class  of 
peiaoni  to  whom  It  is  applicable.  A  judgment 
lien  is  strictly  a  legal  lien,  general  In  Its  char- 
~  ter,  resting  upon  statute. 

In  Shirk  v.  T/umuu,  121  Ind,  147,  the  history 
and  character  of  judgment  liens  were,  thor- 
oughly and  exhaustively  considered,  and  aa 
tbe  result  the  folio  wing  conclusion  was  reached: 
"In  atrlctneas,  neither  a  judgment  nor  an  at- 
tachment Is  a  lien  upon  land;  both  are  simply 
charges  against  land  existing  by  virtue  of  atet- 
utea.  'Lien  upon  a  jndgment,'  eaid  an  emi- 
nent English  judges  "u  a  vague  and  inaccutate 
expreaslon.'" 

In  Bond  V.  Anibtwn,  102  Ind.  S17,  this  court 
■aid;  "It  ii  KtUed  law  in  this  State  that  judg- 
ment credtloraaie  in  no  sense  purcbasera;  that 
their  judgmente  are  general  llena  upon  what- 
ever Interest  the  judgment  defendants  may 
bold  In  the  land." 

In  the  further  consideration  of  the  case  it 
will  not  be  amiss  to  keep  In  mind  that  on' 
which  depends  the  contention  of  each  of  the 
parties — that  tbe  claim  of  the  appellee  Com- 
pany reate  nhoUy  and  entirely  upon  a  mere 
technical  statutory  right,  while  that  of  the 
appellant  has  for  iu  foundation  not  only  the 
'  !gBl  title  to  the  land  In  question,  but  auch 
tie  ia  supported  and  upheld  by  well-grounded 
equities. 

We  will  uBume  that  the  rule  as  itated  in 
MoPhermm  v.  BoUini,  107  N.  Y.  818.  9  CenL 
Rep.  882,  1  Am.  St.  Rep.  836,  Is  correct  a* 
applicable  to  the  facta  of  this  case  (and  in  view 
of  the  authotities  it  is  certainly  fair  to  tbe  ap- 
pellees), and  it  must  follow  tMt  the  appellant 

a  purchaser  without  notice.    The  court  In 

case  said:  "The  important  inquiry  before 
the  referee  was  whether  the  defendants  had 


b«n1ng  held  the  mortgage.  Hla  finding  that 
they  had  no  actual  nouce  reduces  oui  inqnlrr 
to  uie  effect  of  tbe  Becordiug  Act.  Aa  Intena- 
ing  purchaaera  they  must  be  presumed  to  In- 
vestigate the  title  and  to  examine  every  deed  or 
Instrument  forming  a  part  of  it,  especiallv  if 
recorded.  They  muat  therefore  he  deemea  to 
have  known  every  fact  disclosed.  Aeer  T. 
Wuteott,  46  N.  Y.  884,  T  Am.  Rep.  8SS,  and 
every  other  fact  which  Inquiry,  »ugMtted  bf 
iAossrworrii.uwuWAaMlednp  to."  (Theitalio 
are  our  own.)  "Tbus,  they  are  plainly  charge- 
able with  notice  o'f  the  mortgage  and  of  alt  tbe 
facts  of   which  the  mortgage  oonld  Intbnn 

Tbe  appellant  was  chargeable  with  the  fact 
that  tbe  appellee  Company  held  a  judgment 
agaiost  William  Mankedick  and  of  the  amount 
and  terms  and  conditions  of  the  judgment,  but 
nothing  more.  He  was  not  charaeahle  with 
notice  that  hia  remote  grantor,  H.  W.  Hanice- 
dick,  and  tbe  William  Mankedick  named  in 
the  judgment,  was  the  aame  person.  The 
judgment  did  not  dlaclose  tbia  fact,  nor  did  it 
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gnuUJt  wu  Henry  Hftukedlck.  The  middle 
raitbd  wu  animportant  and  HUgge^ted  notli- 
log.  SYanlUin  t.  Talmadge,  S  Johns.  64; 
SooteUU  7.  Qardiniirr,  2  Cow.  463;  Vilk  v. 
C/iristie,  1  Hill,  102;  Clvle  v.  EmmarieA.  W  N, 
T.  342;  Sehofidd  '■  Jenningi.  68  Ind.  832; 
Morgan  v.  Wood*.  88  led.  28;  2«Uari  r.  Sfntti. 
7  Ind.  659;  Vaviter  v.  GiUOand,  fi6  Ind.  278; 
Gardnw  t.  Sate,  4  Ind.  632;  Burton  v.  State, 
75  Ind.  477;  AllUon.  v.  Tlioma*.  72  Cal.  562. 

In  Garnet  v.  5(ife*,  89  U.  S.  14  Pel.  322  [10 
L.  ed.  476],  Ihe  Supreme  Court  o(  the  United 
Slates  said:  "The law  knows  of  butone  Chris- 
tian name,  and  the  omission  or  insertion  of  tbe 
tuiddle  name,  or  of  the  initial  letter  of  that 
name,  IsimmHterialianditlscompeteDtfortlie 
party  to  show  that  be  ia  known  as  well  without 
u  with  the  middle  name."  State  v.  SnuOi,  12 
Ark.  622,  B6  Am.  Dec  287;  Edmundton  y. 
suite.  17  Ala.  179. 

As  a  question  of  law,  tbe  notice  wliich  was 
carried  to  tlie  appellant  was  that  be  beld  title 
through  Heniy  Kaokedick,  and  that  the  ap 

Ellee  Company  held  a  Judgment  against  Wll- 
m  Mankedick.  But  If  it  had  occurred  to 
the  appellant  that  William  Mankedick,  tbe 
judgment  debtor,  and  H.  W,  Mankedlok,  the 
remote  grantor,  were  but  two  names  for  tbe 
same  person,  there  was  nothing  in  the  record 
to  suggest  to  bim  wbei«  be  could  acquire  the 
information.  There  was  notbing  to  Bugj^est  lo 
tbe  purchaser  that  the  Judgment  creditor  bad 
Buch  knowledge;  be  had  a  riebt  to  assume  lo 
the  conlrsry,  as  tbe  Judgment  nad  been  taken 
against  William  Mankedick,  for  be  had  a  right 
to  assume  that  tbe  creditor  bad  taken  judg- 
ment  against  the  debtor  by  bis  baptismal 

But  bad  the  appellant  undertaken  to  have 
made  inquiry  be  might  or  be  might  not  bave 
learned  inat  the  appellee  Company's  Judgment 
debtor  was  in  fact  his  remote  grantor.  Had 
he  made  diligent  inquiry  and  reached  a  wrong 
conclu^on,  the  legal  effect  of  tbe  record,  as 
construcilve  notice,  would  not  have  been 
changed  thereby.  If,  upon  inquiry,  the  appel- 
lant bad  ascertained  tbat  tbe  Judgment  debtor 
and  bis  remote  gmstor  were  In  fact  but  one 

Eersou,  he  would  tbcn  have  had  actual  notice; 
ut  tbe  question  here  is  one  of  constructive 
notice  under  a  statute.  Tbe  record  roust  con- 
cluBiTely  create  notice  or  (here  Is  no  construe- 
tire  notice.  It  tbe  iuformation  which  it  con- 
veys or  tbe  inquin-  which  it  suggests  will,  if 
pnrsued,  unmistakably  lead  to  a  discovery  of 
tbe  truth,  then  there  is  constructive  notice  of 
tbe  title  or  incumbrance;  otherwise  there  la  no 
■uch  notice. 

In  speaking  of  tbe  American  tbeorr  undei 
the  Recording  Btatutea.  in  section  649  of  bis 
work  on  Eqiuty  Jurisprudence,  Ur.  Fomeroy 


Instrument  should  be  absolute  notice  of  its 
contenta,  and  of  all  rights,  titles  or  Interests, 
legal  or  equitable,  created  by  or  embraced 
Within  it  to  every  person  aubaeauently  dealing 
with  the  subject  matler,  whose  auty  or  interest 
it  ia  te  make  a  search  of  the  records."  See  alao 
g  654,  lupra.     See  also  g  665. 

There  may  be  a  speciea  of  conatructive  no- 
tice arising  from  Information  of  some  extra- 
neous facte  which  may  be  rebutted,  but  no 
9L.R.A. 


607. 

This  must  necessarily  be  so,  for  if  the  fact 
of  constructive  notice  arising  from  a  public- 
record  misht  be  rebutl«d  in  one  case  it  might 
in  all,  and  the  result  would  be  that  notice- 
under  tbe  RegistraiioD  and  Recording  Statute* 
would  be  prima  facie  only.  - 

Tbe  case  of  Acer  v.  Waleott,  referred  to  witb 
approval  in  McPhenon  v.  RoUint,  tapra,  in- 
olved  the  question  as  to  wbetber  a  recital  ia 

deed,  that  it  was  made  pursuant  to  a  certain 
ontract  of  sale  between  the  grantor  and  lli» 
grantee, was  constructive  notice  to  a  mortgagee 
ofthegranteeof  existing  equities  Infavorof  tlie 
grantor  arising  out  of  the  contract.  The  recital 
was  as  follows:  "Tbis  conveyance  in  pursu- 
ance of  a  contract  of  sale  of  said  premises  mads 
andenteredintoby  the  party  of  the  first  part  for 
the  conveyance  thereof  lo  one  Ezra  W,  Acer, 
of  whom  tbe  said  party  of  ttie  second  part  baa 
become  the  assignee  or  purchaser,  and,  as  such, 
entiUed  to  tbe  nilQUment  thereof  by  virtue  of 
this  conveyance,  f  " 
January  29, 1884." 

It  was  insisted  that  tbe  ledtal  v 
tlve  notice  to  ttie  defendant  of  the  itlaintiff** 
equities  in  the  property,  and,  bavine  tbia 
notice,  he  was  txtundto  have  examined  tue  con- 
tract, and  thus  he  would  have  found  the  plain- 
tiffs equities.  Tbe  court,  in  reply  to  this  con- 
tention, said:  "In  all  cases,  other  than  convey- 
ances or  assignments  by  parties  tbemselvea 
competent  to  assign,  the  purchaser  is  bound  to 
see  that  tbe  conveyances  have  l)een  made  ac- 
cording to  law,  so  as  to  carrjf  the  title.  Not 
so  when  the  recital  states  nothing  to  arrest  tbe 
aitention'or  arouse  the  suspicion  of  a  person  of 
ordinary  care,  as  that  the  convevance  is  made 
pursuant  to  a  coulract  with  toe  vendor,  or 
with  Mr,  Acer,  the.assignor  of  the  vendee,  who 
assigned  tbe  contract  to  him,  and  be  is  entitled 
lo  a  deed  in  fulfillment  thereof.  Tbe  partiea 
being  all  competent  to  convey,  no  constructive 
notice  of  Acer's  equity  is  found  there."  See 
Taylor  t.  Barriton,  47  Tex.  851, 28  Am.  Rep. 
801. 

In  that  case  It  is  sold:  "  But  purchasers  and 
creditors  are  only  charged  bv  construction 
with  notice  of  tbe  facts  actually  exhibited  by 
tbe  record,  and  not  with  such  as  might  have 
been  ascertained  by  such  inquiries  as  an  esam- 
inatloo  of  the  record  might  have  Induced  a 
prudent  man  to  make." 

In  BirdtaU  v.  fi«««H,29  N.T.  250.  tbe  court 
laid:  "Tbe  rights  of  a  purchaser  are  not  to  be 
i^ected  by  constructive  notice  unless  It  clearly 
appear  that  the  Inquirv  suggested  by  tbe  facte 
disclosed  at  the  time  of  tbe  purchase  would,  If 
fairly  pursued,  result  in  the  discovery  of  the 
defect  existing,  but  hidden  at  the  time.  There 
must  appear  to  be  in  tbe  nature  of  tbe  case 
such  a  connection  Iwtween  tbe  facte  discovered 
and  the  farther  facte  to  be  discovered  that  the 
former  may  be  said  to  furnish  a  clue — a  rea- 
sonable and  natural  clue  —to  the  latier." 

Tbe  doctrine  here  enunciated  was  approved 
in  the  esse  of  Joimt  v.  MaNarrin,  68  Me.  831. 
28  Am.  Rep.  66. 

The  case  of  GikhriU  v.  OougA,  63  Ind.  676, 
is,  we  think,  much  aeainst  the  position  taken 
by   tbe  appellee.    The  facte   la    that  cwe^ 
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flbortlr  (tatod,  were  as  follows:  Ooud]  and 
wife  execuied  a  mortgaM  to  tbe  app«ilaDt  to 
aecun  tho  auin  of  |S.OOO.  After  lla  eiecutioo 
the  mtntgase  was  left  at  the  recoider'a  office  for 
record,  u(f  on  tbe  day  named  It  was  dul^  re- 
corded, except,  1)ecaa«e  of  tfaeovenlgbtor  mta- 
lake  of  tbe  recorder,  he  wrote  tbe  words  "five 
hundred  dollars  "  iaetead  of  tbe  words  "  five 
(bousanddollan,"  aalt  should  have  be«Q,so  that 
the  record  011I7  showed  a  mortgage  for  (500. 
Id  ihQ  "  Index  of  Mortgages  "  kept  bj  the  re- 


Xflerwards  Qougta  aod  wife  executed  a  mort- 
gage lo  Jacob  Huffman  for  $8^000,  and  there- 
after a  secoDd  mortgage  to  Hnffman.  Tbe 
two  mortgages  to  HuamaD  wete  dulyrecoided. 
At  tbe  time  Huffman  receired  hU  mortgages 
lie  had  DO  knowledge  or  nctice  of  the  amount 
of  the  appellant's  mortgage  except  as  disclosed 
by  the  record,  as  found  in  the  recorder's  office. 
It  was  held  in  that  case  that  Huffman  was 
not  boDnd  bj  the  index  kept  by  tbe  recorder, 
thoDgb  It  stated  the  amount  of  tbe  appellant's 
mortgage  correctly,  for  the  reason  that  tbe  law 
did  not  lequira  the  amount  of  tbe  cooajderation 
to  be  teciled  therein,  and  that  Huffman  was 
«nly  held  to  constractlve  notice  of  the  record 
of  Ute  mortgage  as  the  recorder  bad  made  IL 
Be  had  actualuotlce  of  the  contents  of  the  in- 
dex, and  when  It  and  the  record  were  consid- 
ered together,  necesMrily  a  mistake  in  the 
Index  or  in  tbe  record  was  suggested,  as  well 
as  the  source  for  ascertaining  the  correct  in- 
formation, that  is,  the  orQioal  mortgage. 
But  the  court  holds  that  Buffman  bsd  a  ri^ht 
to  look  to  the  record— that  It  was  conclusive 
as  conatnictiTe  notice.  As  we  have  already 
said,  there  was  notblcg  to  suggest  to  the  ap- 

EUact  that  H.  W.  Hankedick  and  William 
mkedick  were  two  different  names  for  the 
same  person,  and  be  had  a  licbt  to  assume 
that  the  appellee  Company  knew' tbe  baptismal 
name  of  Its  debtor  and  had  taken  its  Judirment 
accordingly.  If  the  lien  bad  been  specific  the 
description  of  tbe  real  estate  might  have  been 
■ufflcient  to  have  called  the  purchaser's  atten- 
tion thereto. 

It  was  tbe  duty  of  the  said  appellee  to  have 
ascertained  the  correct  name  of  Its  debtor  and 
to  have  sued  him  in  that  name,  as  It  was  Uie 
duty  of  Qllchrist  to  see  thai  his  mortgage  was 
properly  recorded.  Had  it  done  so,  tbe  ques- 
tions bere  involved  could  not  have  arisen. 
The  following  cases  fully  aupport  our  conciu- 
■lon:  BtaU  v.  Davu.K  lod.  639;  Lowy  v. 
dmilA,  97  Ind.  406;  Moore  v.  Davit.  58  Mtcb. 
85;  Omndiet  v.  Reid.  107  El.  804;  Thomai  v. 
Daneu,  67  Iowa,  S8;  Wood  v.  Reynoldt,  7  Watts 
A  B.  «Mi  mdgtBa^*  App.  IE  Pa.  177,  S8  Am. 
Dec.  688;  Baytor  v.  Com.  (Pa.)  8  Atl.  Rep.  397; 
Bvtdtinton't  Am.  98  Pa.  186;  Battmhauien  v. 
BuUoek,  11  HI.  App.  665;  Oalwag  r.  Machmii, 
7  Neb.  S8S;  Bamard  v.  Ciimpau.  S9  Hlch.  163; 
Qaiet  T.  MorrU,  S9  N.  J.  333:  Baehan  v.  B^tm- 
wr,  2  Barb.  Cfa.  166,  6  N.  T.  Cb.  L  ed.  699, 
47  Am.  Dec.  806;  &B  t.  Aivu,  76  Ind.  814; 
Shep.  Tooch.  886,  noM. 

We  bare  not  oveiiooked  the  case  of  Oilletpie 
▼.  Begen,  148  Haas,  flia  Tbii  case  is  in  con- 
flict so  tar  as  it  may  not  seem  to  agree  with  tbe 
concliuion  wfalcli  wa  bavQ  reached  with  oar 
9L.RA. 


own  cases,  to  wit,  GHehrM  t.  thugh  and 
Lowrry  v.  Smith,  tupra. 
We  have  not  considered  tbe  qneatloo  of 


In  view  of  the  oonclusioD  to  which  we  have 
come,  as  it  does  not  appear  that  tbe  atMtraclors 
had  any  other  notice  dian  such  as  the  record 
discloses. 

For  tbe  reasons  herein  stated,  tts  judgmtnt 
of  the  Superior  Court  io  General  Term,  afBrm- 
inr  its  Judgment  at  Special  Term,  i*  rerened, 
with  costs,  and  with  directions  10  remand  the 
canse  to  Special  Term  (or  a  restatement  of  the 
conclusions  of  law  In  accordance  with  this 
opinion,  and  for  judgment  in  favor  of  the  ap- 
pellant. 

Elliott.  /.,  did  not  sit  in  tbis  case. 


Joaepb  HcCLUBE,  Appt., 


(....rnd.....) 

1,  A.  ooiiT«7»nc«  of  tlio  ymator'a  m^ 
peotant  lateroat  as  heir  tn  his  anoeslor*!  real 
eatate  br  a  deed  contalnliut  no  oovenanta  of  war- 
rant; la  not  biaHing  upon  the  Krantor  even  al- 
[faonali  as  hefr  be  lubeequentlj  oomea  Into  poa- 
Haalon  of  tbe  Intercat  so  cunveyed. 

8.  An  attempted  aiUla  of  tba  lateroM 
irUch  the  grmator  azpecta  to  recolvo 
aa  hoir  In  his  oDceetor's  real  eatate  will  not  be 
enforced  asBlitst  Mm  In  equity  when  as  heir  he 
oomea  into  povsestlon  lhei:eoi;  although  the  pur- 
chase was  made  in  Bood  faith,  unices  the  price  paid 
was  the  full  and  fair  market  value  of  the  prop- 
erty at  the  time  of  tbe  puicbase,  and  tlieanoeator 
was  made  aoquaioted  with  ali  1^  faota  and  a»- 
qulescad  in  the  sale. 

peptamlwr  ai,lSHU 

APPEAL  by  defendant  Joseph  McClnra 
from  a  judfEtnent  of  the  Circuit  Court  for 
Posey  CotmtT  overruling  his  demurrer  to  tba 
cro89-comp1amt  of  his  co-ae  fend  ant  Raben  filed 
in  an  action  for  tbe  partition  of  certain  real 
estate,  and  seeking  to  have  Utle  quieted  In  him 


Mora.— OontMvo'waa^  properdin  axp««(annh  eoUd, 
A  deed  whieb  purports  to  oonva;  propertr  wlilota 
Is  in  azpectanoyor  to  be  sutMegueDll;  Boqulied.ar 
whloh  Is  not  of  a  nature  to  be  Krantable  at  law, 
thouKh  inoperative  as  a  Ktant  or  oonvsyanoe,  will 
be  l>dd  as  an  exeoutor;  agreement,  and  enforoed 
•eoonilos  to  tta  Intent,  if  supported  bf  a  valuabl* 
eoDslderatlon,  whenever  tbe  irantor  Is  in  a  eon- 
dltion  to  live  It  etreol.  Ballej  v.  Uoppin,  U  B.  I. 
SB8;Wllllinis  v.  Wlnaor.  Id.  t;  Barter  v.  Com.  aO  Fa, 
K;  Holrofd  v.  Haisball,  10  H.  L.  Oaa.  1«L 

A  sale  at  tbe  expeotanor  of  aa  heir  k  not  voM 
within  tba  wort  of  eqnltj-,  but  It  made  bona  nda 
and  tor  a  fair  ooDSldenulon,  will  be  supported. 
Farsoni  v.  Sly.  4E  111.  Ua. 

But  bU  oonveranoes  and  obirfcta  and  oontraots  at 
■ale  of  fut'iie  and  expectant  interests,  reisraloneia 
and  other  expeotante  durlns  the  life  of  their  an- 
cestororlifetanantsupon  an  inadeqnate  considera- 
tion will  be  retlevad  a^alnat  In  equltT-  and  elthni 
whol^  or  partlallr  set  aslda.   I  Poia,  Oq.  Jnr.  IT^ 


biDUNA  Stttkemz  Cotot, 


to  »  portion  Oi«ieof  u  agatnit  HcCluro.    B»- 
The  tedB  m  raffldeatly  ttaled  In  tbe  opln- 

fOD. 

MtuTt.  WUUam  IioadoB  U)d  Fr«cL  P. 
Leoiutrd>  for  appellant: 

Tbe  contract  between  HcClure  and  HcIUj- 
nolda  has  in  It  all  the  elements  of  a  wagering 
contract  and  is  not  enforceable. 

Tartcm*  t.  ^ai»,  %  lod.  4M:  SvM  v.  Bur- 
nett, 14Ind.2B.  Boealso  2>aD^  T.  £«»>anf,  09 
Ind.  %\Z;  CAaifant  t.  Pagflon,  91  Ind.  203; 
Jamet  t.  JeUitm,  M  Ind.  398;  FraJiJAm  L.  In*. 
Oo.  y.  BattaH,  41  Ind.  116;  FraiU^n  L.  /na. 
"     '.  a^flon.  S8  Ind.  88a 

c  -'    -'  --'- "- ' 

▼ey,  (        .     .  ... 

divided  part  of  wbM  shall  come  to  bim  by  de- 
scent, Is  a  fraud  npon  the  ancestor,  productive 
of  public  mischief,  and  Toid  as  weU  at  Uw  as 
in  equity. 

Segntem  r.  BiMard,  1  Msss.  113. 

Mr.  O.  V.  H«bm1««,  for  appellee: 

Although  void  at  law,  the  contract  Is  en- 
forceable In  equity  whenever  tbe  legal  estate  or 
interest  becomes  vested  In  tbe  as^igaor;  and 
«qnity  will  speciflcaUj  enforce  sucb  contract 
by  decredng  s  convevaDce,  wbcre  all  was  fair 
utd  a  valnable  consiaeratioo  psld. 

8  PomerOT,  Eq.  Jur.  §S  1271,  1287;  Smith, 
Eg.  p.  806;  a Bpence,  Eq.  Jur.  p.  852; TFrj^AJ  v. 
WrigM,  I  Tea.  Br.  411;  Snell,  Eq.  p.  91: 
Adams.  Eq.  p^  04 ;  BUpham,  Eq.  g§  KM,  IM, 
167;  1  Bouvier,  Law  Diet.  Attignmentt,  14th  ed. 
■a.  IM;  Fitxgerald  v.  7e»lal,  4  Sneed,  258;  Ba»t 
UieiAvrg  L.  <£  Mfg.  Co.  v.  Marib,  91  Pa.  96; 
Btoiy,  Eq.  Jur.  e|  1040,  1055;  Field  v.  Nno 
Tori,  S  H.  T.  179:  Rit^  v.  Bindley.  91  Pa. 
396;  B»  John  Wilson's  EitaU,  3  Pa.  826,  830; 
VnHek  V.  Bdwardt,  UHoffm.  Ch.  p.  382.6  N. 
Y.  Ch.  L.  ed.  IIBO.  Bee  Bead  t.  Mo*by,  87 
Tenn.  759. 


Wilson  and  others  filed  their  petition  in  tbe 
Poaey  Circuit  Court  a^inst  Qeorge  Danley, 
Mary  E.  Pool,  Joseph  McClure,  tbe  appellant, 
and  Antony  Raben,  the  appellee,  and  others, 
praying  for  the  partition  of  certain  lands  situ- 
ate in  said  Posej  County,  Indiana,  and  for  Ibe 
quieting  of  tbe  ntle  thereto,  as  against  certain 

In  said  proceedings  the  appellee,  Antony  Ra- 
ben filed  his  amended  cross-complaint  against 
the  appellant  Joseph  McClure,  Which  cross- 
comptslnt  Is  as  follows: 

"Antony  Rnlwo,  one  of  the  defendants  in 
tbe  above-entitled  cause  for  amended  cross- 
complaint  afcainBt  his  Co  defendant,  Joseph  Mc- 
Clure, says  that  heretofore,  to  wit,  on  the  SOtb 
'  day  Ot  March,  1853.  Leah  McClure,  the  mother 
of  sdd  Joseph  McClure,  was  a  widow,  and  was 
the  owner  In  fee  simple  and  in  pos^Bslon  of 
all  the  lands  described  In  the  complaint  In  this 
action  and  in  the  deed  hereinafter  mentioned. , 

"That  on  the  date  aforesaid  said  Leah  Mi«. 
Clure  was  a  person  of  unsound  mind,  Incs- 
pable  of  manaeing  her  own  estate,  and  thai  she 
so  continued  without  a  lucid  Interval  until  her 
death,  on  tbe  lOtb  day  of  March,  1S86.  That 
sbe  died  in  s^d  State  and  county  intestate, 
leaving  as  her  only  hein  at  law  the  said  Joseph 
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of  age,  as  an  expectant  belr  ot  his  motber,  th« 
said  Leah  McClnre.  \tj  bis  deed  of  baivain  and 
sale,  A  copy  of  which  marked  'A'  is  filed  here- 
with as  apart  of  this  amended  cross-complaint, 
sold  and  aaalgned  to  one  Bamoel  D.  McBey* 
nolds  his  expectant  inloeat  in  tbe  lands  thoro- 
In  described,  as  heir  at  law  of  said  Leab  Mfr' 
Clure. 

"That  the  flald  Joseph  McClnre  received 
from  tbe  said  McReynolds  the  full  value  of  bia 
ssld  expectant  interest,  aad  tbe  contract  by 
which  the  said  Joseph  HcCluie  sold  and  a*. 
sttned  bis  said  expectant  Interest  was  boQ» 
fide,  and  without  any  f  rand  practiced  upon  tb* 
said  Leah  McCluie  or  tbe  said  Joseph  HcClnre. 

"That  afterwards,  to  wit,  on  tbe  ISth  day 
of  June,  1B6S,  tbe  said  McReynolds  sold  and 
conveyed  to  aald  Raben  the  Interest  In  said 
landa  sold  and  asdgoed  to  bim  by  the  aald 
Joseph  McClure. 

"ThBt  said  Joseph  HcClnre  claims  to  be  thn 
owner  in  fee  dmpH  ot  one  uodivliled  full  sev- 
enth part  In  value  of  said  lands  as  one  ot  the 
betrs-at-law  of  aald  Leah  McClnre,  and  ad- 
versely to  tbe  Interest  of  said  Baben,  thereby 
casting  a  cloud  upon  his,  the  said  Raben's,  tilfa 
to  one  seventh  part  in  value  of  said  lands. 

"Wherefore  said  ftabeii  prays  lor  Judgment 
ai^inst  Joseph  McClure  to  quiet  the  title  of 
said  Raben  to  an  undivided  one  seventh  In 
value  of  said  lands,  and  inhibiting  said  Joseph 
McClure,  or  those  claiming  under  bim,  from 
setting  up  any  right  or  title  to  and  into  any  of 
said  lands,  aa  an  heir  at  law  of  aald  Leab  Mc- 
Clure, adverse  to  Ibe  title  of  said  Raben,  and 
for  all  proper  relief." 

"  ExHinrr  A. 

"This  Indenture  witnesseth  that  Joseph  Mc- 
Clure, of  Posey  County,  Indiana,  in  considera- 
tion of  three  hundred  dollars  lo  him  paid  by 
Samuel  D.  HcReynolds,  of  the  same  place, 
the  receipt  whereof  is  hereby  scknonledged, 
does  hereby  grant.  barKaIn,  sell  and  convey  to 
the  said  Mclfeynolds,  bla  beira  and  assiuos  for- 
ever, the  following  real  estate  in  Posey  County 
and  State  of  Indiana,  and  described  as  follows, 
to  wit:" 

Here  follows  a  description  of  the  land,  being 
the  same  described  In  the  petition;  "Or  all  tbe 
estate,  right  and  title  that  the  said  McClure 
may  have  in  and  to  the  same  at  the  death  of 
hia  motber,  tbe  widow  of  John  McClure,  de- 
ceased, as  one  ot  her  heirs  al-law,  together  with 
all  the  privileges  and  apourtenances  to  the 
same  belonging,  to  have  and  lo  hold  the  same 
to  the  said  Samuel  D.  McReynolds,  bis  heirs 
and  assigns  forever.  In  testimony  whereof 
the  said  Joseph  McClure  has  hereunto  set  his 
hand  and  seal  this  80lh  day  of  March,  1S58. 
"Joseph  McClure." 

Bald  deed  was  duly  acknowledged  and  re- 
corded. To  this  amended  cross-complaint  the 
appellant  filed  a  general  demurrer.  The  court 
overruled  the  demurrer  to  said  amended  croes- 
complalnt  and  appellant  reserved  exceptions, 
and  falling  to  answer  tbe  amended  cross-com- 
plaint, Judgment  was  pronounced  agalott  him 


i8oa 


HcClubb  t.  Rabbit. 
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In  mccordance  wltb  ttie  pntTer  of  the  wine. 
Theool;  error  aMlgord  ts  ibe  oTerralinE  of  tbe 
appellant'!  demurrer  to  the  amended  ctom- 
oomplaiot  of  tbe  appellee  Aotoay  Rabeo. 

The  question  preseoled  is  bb  lo  whether  or 
not  the  Hale  and  coaveyaace  by  Joeepb  Hc- 
Glure  of  bis  expectBoiiiiteiesI  Id  ibe  reu  estate 
owned  in  fee  simple  bj  bis  mother,  and  of 
vbicb  she  was  in  possession  at  the  time  of  the 
sate,  is  valid  eitbei  Id  law  or  In  eqalty,  so  as 
to  pass  the  title  thereto  to  bfs  grantee  on  Jo- 
seph's suTrlTal  of  his  mother.  The  broad 
SuesUon  la  preaentAd  as  to  whether  a  cbllddur- 
ig  tbe  lifetime  of  hla  father  or  mother  can 
make  a  valid  Kde  and  transfer  of  an  expectant 
tnterest  in  tbe  real  estate  at  tbe  time  owned  by 
and  In  tbe  poesessloD  of  the  parent,  as  in  tbi^ 
case.  It  la  conceded  that  Uie  deed  in  this  case 
oontains  no  covenants  of  warranty  br  which 
an  after-acquired  title  would  pau  to  the  gran- 
tee, but  it  Is  contended  on  bebnlf  of  the  appellee 
that  tbe  croas-complalnt  shows  tbe  sale  to  have 
been  made  in  good  faith  and  for  a  valnable 
coDtideiatioD  and  without  fraud,  and  that  It  Is 
valid  in  equity,  and  that  the  grantee  is  entitled 
to  have  It  spectflcally  enforced  on  tbe  estate 
Testing  In  Uw  grantor.  In  this  conleotioa  of 
the  appellee  we  cannot  concur.  It  la  a  (reneral 
rule  UuU  a  sale  in  the  absence  of  property  con- 
vtrra  no  title.  There  must  be  something  to 
sefl  or  else  there  can  be  no  aale.  It  is  concKded 
that  the  rule  which  applies  in  case  of  a  deed 
of  general  warranty  whereby  tbe  beir  would 
be  barred  from  setting  up  a  subsequently  ac- 
quired title,  does  not  apply;  end  applying  the 
rule  applicable  toqaitcteim  deeds,  and  treating 
the  conveyance  In  this  caw  as  such,  the  heir  u 
not  estopped  from  setting  up  tbe  subsequently 
acquired  title. 

In  the  case  of  Bryan  v.  Viand,  101  Ind.  477, 
it  Is  taid  bv  the  court  that  "a  quitclaim  deed 
Is  effectual  to  pess  the  estate  which  the  grantor 
has  at  the  time  ti  Is  made,  and  no  more.  It 
does  not  estop  him  from  asserting  an  after- 
acquired  interest;"  and  this  doctrine  is  so  well 
settled  that  we  need  not  cite  other  authorities. 

But  it  is  contended  that  tbe  specific  interest 
contracted  for  by  tbe  grantee  In  this  case,  and 
intended  io  be  sold  hy  Joseph  MoClure,  the 
grantor,  was  his  expectant  interest, — that 
which  he  would  inberit  In  case  she  died  Intes- 
tate and  he  survived  her;  and  that  sui^  a  sale 
wben  made  In  good  faith  and  In  tbe  absence  of 
fraud  and  for  full  value,  as  averred  In  the  cross- 
complaint,  is  valid  In  equity  and  may  be  en- 
forced against  the  heir  after  he  Inherits  tbe 
tiUe,  should  be  Inherit  as  in  this  case)  aud  we 
concede  that  some  authorities  can  be  found  In 
support  of  such  a  doclrina,  but  as  we  view 
tbemthey  are  based  upona  very  narrow  founda- 
tion, as  ft  is  almost  universally  held  that  even 
In  the  absence  oi  fraud  the  neir  may  tender 
hack  the  consideration  paid  and  rescind  the 
contract,  though  ha  be  of  full  axe  when  tbe 
sale  and  contnct  or  deed  Is  made,  and  that 
the  burden  Is  upon  the  purchaser  to  show  that 
the  sale  was  In  good  faitb,  and  Ibat  no  fraud 
was  practiced  upon  either  the  heii  or  the  an- 
cestor, and  that  full  value  was  paid  and  an  In- 
adequate consideration  alone  will  defeat  an 
.  enforcement  of  the  contract.  On  the  other 
hand,  there  are  numerous  authorities  which 
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hold  that  such  a  sale  gireanoiight  toaoyiu)^ 
seqnently  acquined  interest. 

The  case  of  Alzei  v.  Behlaiiuer.  81  Ky,  290, 
Is  a  case  directly  In  point.  In  that  case  ths 
court  says;  "By  the  Wnns  of  a  written  con- 
tract dated  In  1878,  Bamuel  J.  Alves  under- 
took, for  a  valuable  consideration,  to  sell  and 
convey  to  his  sister  appellant,  Augusta  Fosey, 
alt  Ihe  rigbt.  title  and  Intemt  be  then  had  or 
might  thereafter  acquire  by  gift,  devise  or  de- 
scent from  his  mother,  Mrs.  Augusta  Alves, 
la  the  land  In  controversy,  and  furthermore 
agreed  to  execute  and  deliver  to  Mrs.  Posey  all 
necessary  and  proper  deeds  to  perfect  tbe  title 
to  the  land  whenever  it  could  be  done,  or  hla 
Interest  In  the  property  might  be  determined. 
When  the  attempted  sale  was  made  by  Bamuel 
J.  Alvee  to  appellant,  Mra.  Alves  was  alive 
and  held  the  fee-simple  title  to  the  land,  and 
he  then  had  no  right  or  tnterest  therein,  legal 
or  equitable,  vested  or  contingent.  In  fwt, 
what  he  sold  and  undertook  or  agreed  to  con- 
v^  had  neither  actual  nor  potenlbl  existence. 
And  as  tbe  existence  of  the  thing  sold  or  sub- 
ject matter  of  the  coatract  is  essential  to  tbe 
validity  of  a  sale,  of  course  tbe  attempted  sale 
to  appellant  in  thia  instance  did  not  prejudice 
appellee,  who  was  a  creditor,  or  prevent  the 
levy  and  sale  of  the  interest  of  Samuel  J. 
Alves  in  the  land  after  the  death  of  Mra.  Alvee, 
wben,  for  the  first  time,  it  had  an  existence." 

Tbe  identical  aueellon  Involved  in  this  case 
was  decided  by  tbe  Supreme  Court  of  Ohio  In 
tbe  case  of  Hcai  v.  Gregg,  BS  Ohio  Bt.SOS,  and 
it  was  held  that  the  conveyance  by  a  son  of  his 
expectancy  In  land  owned  by  bis  father,  wbicb 
would  descend  to  bim  If  be  survived  hla  father, 
and  tbe  latter  should  die  Intestate  owning  the 
same.  Is  the  conveyance  of  a  naked  posslmlity, 
not  coupled  with  an  Inteteet,  and  possMses  1M> 
estate  or  Interest  in  tbe  land;  that  such  a  cou- 
vevance  doea  not  operate  Io  defeat  tbe  grantor'a 
title  afterwards  acquired  by  descent,  except  by 
way  of  legal  or  equitable  estoppeli  and  that  (t 
such  conveyance  contains  no  covenants  of  war- 
ranty or  recitals,  and  there  are  no  act*  of  the 
grantor  amounting  to  an  equitable  estoppel,  he 
is  not  estopped  from  asserting  an  after-acquired 
title.  In  that  case  It  is  said  by  tbe  coun.:  "In 
the  deed  before  us,  as  tbere  n 
of  warran 

hadanyti  „   . 

ance.  there  is  nothing  that  would  estop  tbe 
grantor,  either  In  law  or  In  equity,  from  setting 
up  an  after-acquired  title  when,  as  in  this  case, 
there  is  no  possession  under  the  deed  and  no 
charge  of  fraud  In  the  transaction."  Bee  Awn- 
ton  V.  fluiiorri,  7  Mass.  113. 

Indeed,  many  of  the  auihoritieewbich  assert 
that  such  conveyances  may  be  upheld  and  en- 
forced by  courts  of  equity  declare  that  the  ontM 
is  upon  the  purchaser  to  show  that  the  trans- 
action was  a  bona  flde  one  and  based  upon  a 
full  consideration,  and  that  the  ancestor  from 
whom  tbe  estate  Is  eipected  was  Informed  of 
and  acquiesced  In  the  sale,  and  that  Inadeonacy 
of  conuderatlon  alone  is  sufficient  to  avoid  the 
contract  Even  the  enforcement  of  them  un- 
der such  circumstances  is  regarded  of  doubt- 
ful propriety. 

Story,  in  hie 
Jur.  1^  ed.  g  a: 
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tba  constderadon  of  tbe  Ihtrd  claaa  of  construc- 
tlve  tnudB.  combialng  fn  some  de^Tce  the  in- 
mdients  of  the  otheni.  but  probibit«d  miinly 
becAUW  they  uncoDscieDliciuElj  compromiC,  or 
iDJuriouslf  affect  Ibe  prirate  rigbts,  ioteresta 
«r  duties  of  tbe  parties  Ihemselvea,  or  operate 
■abstaiitJallyaR  fraada  upon  the  private  ngbts, 
tnteretits,  duties  or  intenUoDB  of  third  peiaoDs." 

A^D  It  la  Bald,  aectioD  828:  "But  the  great 
class  of  cases  lo  which  relief  Is  graated  under 
this  third  head  of  conBtraeUre  fraud  ia  that 
vheie  the  coolract  or  other  act  is  BubBlaotlallj 
«  fraud  upon  the  rights,  Interests,  duties  or  io- 
tentioDS  of  third  pcntons.  And  here  the  geu- 
-eral  rule  la  that  particular  persoas  in  coatracta 
and  other  Bct£  ^ball  aot  odI;  transact  bona  fide 
lietween  themselves,  but  shall  not  transact 
mala  fide  in  respect  to  other  persons  who  stand 
in  such  a  relatioo  to  either  as  to  be  affected  by 
tbe  contract  or  tbe  consc<^ueDces  of  it;  and  as 
tbe  rest  of  mankind  besidee  the  parties  con- 
tncting  are  concerned,  the  rule  Is  properly 
«aid  to  be  governed  by  public  utility." 

Sec.  SS4.  "It  is  upon  this  ground  that  re- 
lief has  been  constantly  granted  in  what  — 
-called  catching  bargains  with  heirs,  revera 
^n  and  expectants,  during  the  lifetime  of  their 
parenia  or  other  ancestors.  Many,  and  indeed 
most,  of  these  cases  (as  has  been  pointedly  re- 
marked by  Lard  Uardwicke)  have  been  u'lxed 
«asefl,  compounded  of  almost  every  species  of 
fraud,  there  being  sometimes  proof  of  actual 
fraud,  which  is  alwaTS  decisive.  There  is  al- 
ways fraud  presumed  or  inferred  from  the  cir- 
cnmBlancea  or  conditions  of  the  parties  con- 
tractiDg  from  weakness  on  one  side  and  usury 
on  the  other,  or  extortion  or  advantage  taken 
of  that  weakness.  There  has  always  been  an 
appearance  of  fraud  from  the  nature  of  the 
bargain,  even  U  there  be  no  proof  of  any  dr- 
cumventton,  but  merely  from  Intrinsic  uncon- 
■dODableness  of  tbe  bargain.  In  most  of  these 
cases  have  concurred  deceit  and  illusion  on 
-other  persons  not  privy  to  the  fraudulent  agree- 
ment The  father,  ancestor  or  relation  from 
whom  was  the  expectation  of  the  estate  has 
been  kept  In  the  dark,  Tbe  heir  or  expectant 
basbeen  kept  from  disclosing  his  circumstances, 
•nd  from  resorting  to  theto  for  advice,  which 
might  have  tended  to  his  relief  and  also  refor- 
malion.  This  misleads  the  ancestor,  who  baa 
been  seduced  to  leave  bia  estate,  dot  to  his  heir 
or  family,  but  to  a  set  of  artful  peraons  who 
have  divided  the  spoils  beforeband."  See  also 
§^883,336. 

It  is  laid  down  aa  a  rule  that  "It  will  be  suf- 
ficieut  to  make  the  purchase  unimpeachable  ff 
a  fair  price  or  the  fur  market  price  be  given 
therefor  at  tbe  time  of  the  dealing."    g  SSG." 

In  treating  of  this  auhtect  Pomeroy,  In  his 
work  on  Equity  Jurisprudence,  vol.3,  pp.4'78, 
474,  %  IMS,  aaya:  "Equity,  therefore,  treats 
each  dealing!  with  expectant  interests  aa  a  poa- 
■Ible  fraud  upon  tbe  belrs  and  reversioners, 
who  are  Immediate  parties  to  the  transaction, 
and  aa  a  virtual  fraud  upon  their  ancestors, 
Bte  tenants  and  other  present  owneis;"  and  it 
ft  further  said:  "But  in  every  such  conveyance 
or  contract  with  an  heir,  reversioner  or  expect- 
ant, a  presumption  of  Invalidity  arises  from  the 
transaction  Itself,  and  the  burden  of  proof  rests 
upon  the  nnrchaser  or  other  party  claiming  the 
benefit  of  tbe  contract,  to  show  afflnnativelT 
4I..R.A. 


'  its  perfect  fairness,  and  that  a  full  and  ad» 
quale  consideration  waa  paid, — that  is,  tbe  fall 
market  value  of  the  properly,  and  not  neceft- 
aarily  the  value  aa  shown  by  the  life  tables. " 

The  same  rule  la  applied  to  thia  claaa  of  caaes 
whether  the  grantor  be  an  Infant  or  an  adulL 

From  the  rule  as  laid  down  by  Stoir  and 
Pomeroy,  and  which  we  have  quoted,  It  will 
he  Been  that  such  contracts  are  looked  upon 
with  Buspiclon,  and  thai  they  are  presumed 
fraudulent  and  wIU  not  be  enforced  except  it 
be  clearly  made  to  appear  to  be  a  perfectlvfalr 
tranaaction,  and  that  the  actual,  full  ana  fair 
market  value  was  paid  for  the  property;  and, 
indeed,  before  sucn  a  sale  will  be  enforced,  wa 
tbink  it  also  within  tbe  rule  and  neceasarr  to 
the  enforcement  of  such  a  contract  to  allege 
and  provetbataucb  contract  and  sale  were  mada 
known  to  the  ancestor  or  peraoa  from  wbtHn 
tbe  estate  la  expected,  and  be  put  in  full  poa- 
seasionof  the  facts  concemingsiich  transaction, 
and  his  consent  obtained  to  such  contract,  sala 
or  conveyance;  th»t  if  not  made  known  to  him 
It  operates  as  a  fraud  upon  bim.  We  regard 
such  contracts  and  conveyances  against  public 
[wlicy.  Tbe  grantor  at  the  time  has  no  prop- 
erty or  Interest  In  the  property  of  bis  father  or 
ancestor  which  he  can  sell  or  convey,  andnooo 
which  tbe  grantee  can  purchsae.  It  is  a  mera 
gambling  contract  It  is  wagering  that  Ibe  bod 
or  heir  will  survire  the  father  or  ancestor,  and 
that  the  latter  will  not  dispose  of  tbe  proper^ 
and  will  die  intestate,  whereby  tbe  grantor  wtU 
at  some  time  in  tbe  future  Inherit  an  interest 
which  he  can  then  convey.  It  operates  aa  m. 
fraud  upon  the  ancestor  and  diverts  his  bounty 
from  the  kin  to  a  stranger.  It  encourages  ex- 
travagance, prodigality  and  vice  on  behalf  of 
tbe  heir,  and  In  some  instances  might  create  an 
anxiety  on  the  part  of  an  avaricious  or  vltdous 
purchaser  for  the  death  of  tbe  ancestor. 

We  are  not  prepared  to  aay  that  tome  cms 
mifcht  not  arise  in  which  it  would  be  inequita- 
ble to  not  enforce  a  contract  made  with  an  heir 
for  his  future  prospective  inheritance  in  the 
estate  of  hts  ancestor,  but  we  do  not  think  the 
facts  alleged  In  the  cross-complaint  present  ■ 
case  entitling  tbe  CTQes-complaieant  to  relief. 
It  must  at  leaat  be  Decessary  in  such  a  pleadine 
to  allege  tbe  facts  showing  the  amount  ana 
value  of  the  estate  purchased  tad  tbe  amount 
of  the  purchase  money  paid,  and  that  such  pur- 
chase money  was  the  full  and  f^r  market  value 
of  the  property  at  the  lime  of  the  purcbJaao. 
Tbe  cross-complaint  Is  defective  tn  that  respect. 

We  think  it  further  necessary  to  the  Talidlty 
of  such  conveyance  that  it  was  made  known  to 
and  that  the  ancestor  acquiesced  in  sncfa  sala 
and  conveyance. 

Jvdgment  rttentd,  at  coats  of  appellee,  witb 
instructions  to  sustain  the  demurrer  to  tha 
cross-complBint  and  for  further  prooeedinga  in 
accordance  with  thla  opinion, 

Elliott,  J.: 

I  concur  in  the  conclusion  that  the  crom- 
complaint  Is  bad,  but  I  do  not  fully  assent  to 
some  of  the  propositions  ststed  by  the  court, 
nor  to  all  of  the  reasoning  of  the  opinion.  In 
my  judgment  an  heir  apparent  may  convey  an 
estate  in  expectancy,  but,  In  order  to  enforce  - 
the  conveyance,  the  purcbaaer  must  show  good 
faith  and  that  he  paid  the  fair  value  of  tha 


1890.  Ballkw  t.  Roleb. 

property  convejed.  It  is  not  enough  to  show  | 
that  he  pRid  the  value  ot  tUe  esiaie  considE'Ted 
«i  an  Mtate  in  expectancy,  but  be  must  shew 
that  he  paid  the  value  of  the  property  without 
reference  lo  the  uncertainty  of  the  estate's  ever 
veelin^.  In  other  vords,  he  must  shon  that 
be  paid  the  full  value  of  the  property  estimated 
» if  the  estate  were  aboolule  aud  fully  vetted, 
and  without  regard  lo  any  hazard  resultiaj; 
from  the  uncertain  nature  of  Ihe  expectant  es- 
tate. It  ia  the  value  of  the  property,  and  not 
the  value  of  the  expectant  estate,  which  the 
purchaser  must  pav.  I  think,  too,  that  this 
rale  appliei  where  there  la  a  warranty  deed  or 
where  the  eetBl«  conveyed  la  Bpeciflcallj  de- 
•cribed,  but  Oiat  it  does  not  aptjly  where  there 
fa  nothing  more  than  a  mere  quitclaim  deed. 

It  eeema  to  me  thai  the  requirement  of  the 
law  that  the  full  value  of  the  property  aball  be 

Sid.  is  a  check  so  full  and  strong  ai  to  prevent 
lud,  and  tbat  an  heir  who  secures  tiie  full 
worth  of  the  property,  valued  as  an  absolute 
and  vested  eatate,  cannot  avoid  his  conveyance, 
made  when  he  was  an  heir  presumptivcb 


4S1 

10  the  real  estate  therein  described.  The  second 

Eragraph  of  tbe  answer  of  the  appellees  al- 
jes  that,  in  1868,  John  H.  Beeder,  since  dft- 
erased,  was  the  owner  of  the  land  in  contro- 
eny :  that  be  mortgaged  it  to  William  Jack- 
lan  to  secure  and  indemnify  him  against  losa 
y  reason  o[  hia  undertaking  as  anrety  for 
.feeder;  that  Beeder  died  in  April,  18TS:  that 
after  the  death  of  Beeder,  tlie  mortgagor.  Jack- 
man,  the  mortgagee,  instituted  a  suit  to  for»- 
close  the  mortgage  executed  to  him,  making 
the  heirs  ot  the  mortgagor  parties;   that  the 

Elaintiff  was  the  widow  of  Reederand  that  sha 
aa  since  married  Lindsey  Ballew;  thatlnsucli 
suit  a  decree  was  entered  foreclosing  the  mort- 


Susannah  BALLEW,  Appt., 
Lewis  B.  ROLER  a  oJ. 


1.  A  widoir  who  la  mmd.9  » 


1«  »  p»*tT  to  »■ 

upOD  har  deoeoaed 


sequent  salt  set  up  any  title  to  tbe  land  which 
■be  BOanlTed  before  ihe  foreoliMura  decree 
mdered,  although  she  Old  not  appear  or  am 
In  the  toreclosiire  suit. 
it,   nie  rlyhta  of  »  Mapet3>  for  pnrchaao 
Mon^ot  real  estate,  who  Is  oompelled  to  par 
the  same,  are.  In  referenoe  to  such  estate,  superior 
to  thoae  nl  the  widow  ol  the  pnrohaaai, 
(Jnne  7, 189QJ 


JKssfrs.  Wftn^ 

Elliott,  J.,  delivered  the  ophiion  of  the 
court: 
TlM  appellant  In  her  complaint 


lo  the  suit.  It  la  further  alleged  that  a 
WM  made  on  the  decree;  Ihat  the  land  wai 
bought  by  Jackman  and  that  a  deed  was  e^ 
cuted  to  nlm  by  Ihe  sbeiiS  In  due  season. 

It  is  also  alleged  that  the  complaint  in  the 
foreclosure  suit  averred  that  the  note  which 
Jackman  executed  as  surety  was  given  bj  tha 
appellant's  husband  lo  secure  the  purchase 
money  of  the  land  In  controversy  to  the  person 
from  whom  the  land  was  bought 

It  is  quite  clear  that  this  answer  Is  good  as  a 
plea  of  former  adjudication.  The  appellant 
was  brought  into  court  to  answer  aa  lo  her 
interest  in  the  mortgaged  premises,  and  alw 
was  thus  afforded  an  opportunity  to  assert  her 
claim,  and,  having  failed  lo  do  bo,  ahe  Is  con- 
cluded by  the  decree.  There  would  be  llttto 
reason  for  making  persons  parties  to  a  fore- 
cloaure  suit  if  the  decree  rendered  was  not 
effective  to  defeat  their  claim  and  bar  their 
equity  of  redemption.  Our  decisions,  extend- 
ing over  manv  years,  uniformly  hold  that  ad^ 
Ciee  of  foreclosure  estops  a  party  from  setting 
up  any  title  acquired  before  the  decree  was 
rendered.  LaiBrerux  v.  Beeeher,  116  Ind.  812; 
Adair  v.  Mergentheim,  114  Ind.  103, 18  West 
Bep.  853;  Bundy  v.  Cunningham,  107  Ind.  860, 
S  Weat  Bep.  540;  Craighead  v.  Dalttm.  105 
Ind.  73,  3  West.  Rep.  877;  itandail  v.  iottw.  98 
Ind.  363;  Waodaarth  v.  Zimmerman,  93  Ind. 
848,  and  cuea  cited;  Vlrich  v.  DriidiM,  88 
Ind.  864,  and  cases  cited. 

In  MeOag*eg  v.  Ca^rigan.  49  Ind.  17S,  ths 
rule  we  have  stated  was  applied  in  a  case  very 
like  the  present. 

Whether  a  judgment  or  decree  Is  or  is  not 
*  be  inquired  into  in  a  collateral 


Nont—Prlnrltv  of  Usn*. 

A  mortsBge  executed  to  a  third  person  to  SBOure 
the  purohase  money  tor  the  premlsea  morlsaged  Is 
'•ntlUed  to  priortt;  Over  other  liens  prior  In  point 
Of  Ume,  the  suae  a*  If  suoh  mortsase  had  been 
^ven  directly  to  the  vendor.  Kaiser  v.  Lemt>eok, 
ES  Iowa.  U4i  Carey  v.  Boyle,  IB  Wis.  G81;  Adams  v. 
BUI.  at  N.  H.  SK;  Harwood  V.  ITooney,  3  Barb.  tUk, 
Caxtla  V.  Boot  10  lU.  IB;  Jaofctott  v.  Austin,  U 
Johns.  Vn. 

Wbete  a  husband  received  a  oonreyanoe  ot  land 
In  tee  aitd  at  tbe  same  Ume  nortcaaed  It  to  ■  third 
penotL,  who  fumUied  the  coDdderaUoii  tor  ths 
iMA,  the  widow  at  the  grantee  In  the  deed  had  no 
■Igfat  to  dower  aaagalnnihe  rooTt«ag«.  Olarkr, 
Monroe,  U  UsB.  Sta.  See  also  Kittle  v.  Tan  Dyck. 
I  Baadt  CA.  n,  T  N.  T.  Ch.  L.  ed.  US;  Adanu  v.  Hill. 
S  H.  H.  Bit;  i  Sent  Com.  80. 
4L.R.A. 


The  extension  of  this  equity  to  a  tblrd  person  M 
strictly  oonllned  M  thoae  who  furnish  or  sdvanoa 
the  purahasa  money  to  the  p  iimhaiirr  fOc  his  ben#> 
lit,  and  to  this  extent  they  become  parttee  to  the 
transBcidaD;  but  it'  muic  not  be  a  general  loan. 
Oaiey  v.  Boyle,  lupro;  Austin  v.  Dnderwood.  ST 
HL  <B8j  Kyster  v.  Hathaway,  U  HI.  Wl;  Ua«ee  v. 
Ifagne,  n  m.  (SCO;  Johns  v.SewelUSSlDd.  1;  Hamil- 
ton V.  Qllbert  S  Helsk.  660;  Whetsel  v,  Boberts,  31 
Ohio  Bt  S08. 

In  Ohio  and  Har^and  aeontmy  mla  Is  adopted. 


.Coo'^lc 


CAurositu  fitiFitKin  Cocxr. 


■nblect  and  of  tlw  ptrtleB.  It  la  tberefore 
wltboDt  luccew  Ibat  the  Rppellanf*  coudkI 
preu  upon  onr  itteotioD  reasoni  toppoitliig 
their  oontentloti  that  the  deo'ee  meotloDed  Id 
the  iDiwer  Is  erroneoni,  for,  mnt  thU  the 
record  in  the  lult  In  wbldi  the  decree  wu  ren- 
derad  ■bounds  in  em»*,  and  etUl  it  would 
pndt  tbe  appf  llent  nothliu. 

Tbe  third  p^nffxfit  <H  tbe  uuwer  U  sot 
materlelly  different  f  torn  the  eecond,  u>d  what 
we  have  Mid  ihowi  f ta  •nfflcieDcy. 

Tb«  material  allegatioiM  of  tbe  second  pant- 
paph  of  tbe  appellant'B  replj  an  these:  Tbat 
the  mortKage  was  executed  to  Jackntan  on  tbe 
4tb  da;  of  December,  1868,  to  IndemDltr  hlin 


did  not  appear  and  defend  tbe  suit  brought  ._ 
tweclosa  uie  mortgage  because  of  tbe  false 
and  fraudulent  representations  of  Jsckman 
that  the  land  was  bought  of  Ell  Reed  b^ 
Seeder,  and  tbat  tbe  mortage  he  was  seeking 


and  did  not  appear  and  defend  tbe  foreclosure 
salt. 

If  ft  were  conceded  that  tbe  appellant  coold 
fanpcach  the  decree  rendered  in  the  foreclosure 
suit  In  this  collateral  action,  tbe  reply  cannot 
be  upheld.  The  statement  of  the  plaintiff  In 
the  foreclosare  suit  Is  not  ^own  to  be  false, 
mncbkesfraudulenL  As  Jackman  waa  suretf 
tea  tbe  purchase  money  and  was  compelled  to 
par  It  lie  was  subrogated  to  the  rights  of  the 
original  Tender,  and  his  mortgage  became.  In 


equity,  a  mortgage  for  the  purchase  moner- 
paid  by  him.    Smith  t.  Sehneider.  28  Mo.  447. 

It  Is  qnile  dear  upon  tbe  whole  recoid  that 
the  appellant  caonot  maiotain  this  action. 
This  would  be  true  even  il  there  bad  been  ao. 
decree  foreclosing  tbe  lien  of  Jackman,  for,  aa- 
Jockman  paid  IM  purchase  money  his  rlgfat  1» 
superior  to  that  of  tbe  appellaat  and  if  shs.- 
could  t^  any  posribility  bs  awarded  relltf,  it 
could  on(y  be  upon  a  bill  t»  ndeem.  This  t»- 
expresslr  decided  in  Ktith  t.  Svdtm,  74  Ind. 
SS8,  and  tbe  decidon  is  fuUy  supported  by  th*" 
cases  of  iPMoAan  t.  KimiaU,  »  Blackf.  1; 
FMtr  ▼.  JbAnson.  0  lad.  4M;  TbOeU  t.  Arm- 
tlnmg,  14  Ind.  2M;  ^tton  t.  SUvart.  19  Ind. 
BBS;  AlaanOer  y.  Strbert,  00  Ind.  181 

If  tbe  fact  that  there  was  a  decree  of  for»- 
closure  should  be  entirely  albninated,  still,  thla^ 
actioD  could  not  he  maintained,  because  tto- 
plaintiS  has,  at  the  utmost,  no  more  than  ». 
right  lo  redeem,  for  even  if  Jackman  acquired 
DO  rii^ts  under  his  indemoifying  mortoam- 
paramount  to  those  of  the  plunuff,  he  had. 


purchase  money  was  paid.  As  against  a  lien 
for  purcbsse  money  toe  rights  of  a  widow  aitt- 
subordloaie,  for,  notll  the  purchase  money  I» 
paid,  she  has  nothing  more  than  a  right  to- 


Judgment  nfirtMi, 


CALIFORNIA  SUPREME  COURT. 


Be  3.  C.   KCBACH,  Petitioner. 


daBiWuior  ror  anj  person  when  havlns  labor 
pnfonaed  for  the  purpose  itf  nxtjiat  out  a 
eMibaot  with  tbe  dV,  to  demand,  reoelre  or  oon- 
tiBOt  tor  mora  flian  d^  bours'  tsbor  bieoe  day 
tram  anj  panon.  la  Told. 

fAusust  4.  USOl) 

PETmON  for  a  writ  of  babeu  corpus  to 
icUere  petiUoner  from  confinement  under 
a  sentence  of  the  Police  Court  of  the  City 
of  Los  Angeles,  the  csuse  of  oonflnemeut  being 
an  sUegea  bresch  of  the  piOTlsIons  of  a  dty 
ordinance.    PtlUi&Mr  ditchargml. 

Tbe  case  sulBclently  appears  In  the  opinion. 

Mr.  Oeorflfe  M.  Hoitttn,  for  petitioner: 

Tbe  ordinance  is  contrary  to  and  in  conflict 
with  tbe  Constitution  of  the  United  BtatM  and 
the  Constitution  of  the  Bute  of  Callfoniia.  It 
dlscrimiosteasgatoat  a  certain  class  of  persona 

See  CaL  Const,  art  1,  g  10. 

Said  section  abridges  the  privllegesand  Immn. 
shies  of  dlizeDs  of  this  State  snd  of  the  United 
StatM,  and  Is  an  undue  restriction  upon  tbs 
prirOm  of  men  to  acquire  property. 

See  Gal.  Const  art  l,  §  1;  U.  S.  Const,  art. 
14.  g  1;  ark  4,  g  9;  Fan  FattfnAufv  t.  Avtm, 
SL.11.A. 


The  only  authoTlly  under  which   tbe  dty~ 
coundl  could  claim  the  rigbt  to  enact  stwh  an 


extends  so  far  as  to  enable  them  to  enact  si 

by-laws  and  ordinances  as  an  neceasan  for  tb»> 
enforcement  of  the  General  Laws,  and  for  tlw- 
general  health  and  prosperi^  of  the  dty  fo- 
lity. 


It  Is  not  on  slight  Implication  and  vagiM  con- 
Jednre  tbat  the  Legislature  is  (o  be  pronounced 
to  have  baoscended  Its  powers  ana  its  acts  to- 
be  considered  ss  Told. 

Fletcher  v.  Peck,  10  U.  S.  8  Cranch,  87,  138. 
8  L.  ed.  162,  115;  Ogden  t.  Baunder*.  SS  U.  S. 
la  Wheat.  ei3,  0  L.  ed.  60S;  Cooley,  Const. 
LIm.  Stb  ed.  p.  218;  Batcher  r.  SeUm.  9  QIll,. 
299,  02  Am.  Dec.  0»4 

A.  slatuie  must  be  msnlfestlr  nnoonstlto^ 
tional  to  warrant  the  court  In  declaring  It  rold, 

WmiamuM  t.  WilUanuBn.  8  Smedea  A  H. 
«88,  41  Am.  Deo.  686;  Snuit  t.  SehHfler,  9  III. 
231,  46  Am.  Dee.  447;  Z»imina  ▼.  OKim.  lit 
Pa.  164.  08  Am.  Dec  OTS. 

Laws  intended  to  regulate  tbe  enjoyment  oT 
natural  rights  af  persons  do  not  impair,  but 


ISftO. 
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tocter  and  promote,  those  ririits;  and  (o  pro- 
Tide  (ach  lavB  U  (be  eteeotUl  object  and  pur- 
poee  of  eoTeniDWDt. 

Bk  parU  Bmith,  88  Cal.  703. 

The  clanae  Id  tbe  ConetllatloD  piarauteelDK 
the  right  of  "acquiring  ptoperi; "  does  not 
depriTe  ttie  Legtobttnre  of  tbe  power  of  pre- 
•cribing  tbe  mode  of  acqulritioD,  or  of  regu- 
lailDg  the  coDdact  and  icluloni  of  tbe  members 
of  societr  in  respect  to  propertj'  rights. 

Ex  parte  Andretim,  18  Cal.  679.  Bee  also  Bt 
parte  EoKr,  60  Cal.  177;  Dixon  v.  MtrviU,  31 
HInn.  200;  Re  parte  McCtain,  61  Cal.  4S7;  Ex 
parte  Mvgnier,  SB  Cal.  88;  Ex  parte  White,  6T 
Cal.  103;  Bt  parte  IXdiUnitetn.  H.  858;  Be 
Undian,  72  Cal.  114;  SUOe  y.  Chandler.  S  La. 
Ann.  48»,  03  Am.  Bee.  089;  State  t.  Beid.  1 
Ala.ei2.  85  Am.  Dec.  44. 

A  statute  of  Hasaachuaetts  probibitiog  the 
employment  of  all  persons  Tuider  eighteen  years 
of  age,  and  of  all  women  over  toat  age,  for 
more  tban  sixty  bonn  per  week  in  anv  mana- 
taoturing  eatabllshment,  tuw  been  held  constl- 
tntlonal. 

Vom.  V.  EamiUon  Mfg.  Oo.  lao  Haw.  888. 


This  Is  an  application  for  a  writ  of  habeas 
corpua.  The  petitioner  was  tried  and  con- 
vicled  of  a  misdemeanor  under  the  following 
ordinaDCe  of  the  City  of  Loa  Angeles;  "  Tbe 
mayor  and  tbe  council  oF  the  City  of  Loa  An- 

Klea  do  ordain  aa  follows:  '  Sec.  1.  Eight 
nrs'  labor  coDslltntes  a  legal  day's  work  in 
all  cases  where  tbe  tame  is  performed  under 
the  authority  of  any  ordinance,  resolution  or 
contract  of  the  dty,  or  under  (he  direction, 
control  or  tn  the  authority  of  any  officer  of  the 
city  acting  m  his  offidsl  capacity;  and  a  stipu- 
lation to  Uiat  effect  must  be  made  a  part  of  all 
contracta  to  which  tbe  city,  as  a  muoidpal  cor- 
TOTBtion,  is  a  party.  Sec.  3.  It  shall  be  un- 
lawful for  any  contractor,  by  himself  or 
through  another,  when  having  labor  performed 
under  any  contract  with  the  city,  to  demand, 
receive  or  contract  for  more  than  eight  hours' 
labor  til  one  day  from  any  peraon  in  Els  employ 
or  under  his  cooirol,  with  the  promise  or 
undeTstandtag  that  such  persons,  ao  laboring 
over  eight  hours,  shall  receive  a  som  for  said 
day's  work  more  than  tbat  paid  for  a  legal 
day's  work.  Sec.  8.  It  shall  oe  unlawful  for 
•ny  contractor,  by  hiraaelf  or  through  another, 
when  having  labor  performed  nnder  any  con- 
tract with  the  city,  to  employ  Chinese  labor 
thereon.  Sec.  4.  Any  peraon  or  persons  vio- 
lating any  of  tbe  provuloos  of  this  ordinance 
shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  tio  tior  more  than  (fiO  for 
every  such  offense." 

It  Is  claimed  In  support  of  the  petition  thai 
this  ordinance  was  unconstitutional  and  void. 
We  Iblnk  this  objection  is  well  taken.  II  is 
simply  sn  attempt  to  prevent  certain  parties 
from  employing  others  in  a  lawful  bu^nem 
and  pavinc  tbem  for  their  services,  and  Is  a 
diract  mfnngement  of  tbe  right  of  such  per- 
aons  to  make  and  enforce  theu-  contracts.  .  If 
the  services  to  be  performed  were  unlawful  or 
Bgainel  public  policy,  or  the  employment  were 
auch  as  migbt  m  unfit  for  certain  persons,  aa. 
for  example,  females  or  Infanta,  the  ordinance 
OL.R.  A. 


might  be  upheld  aa  a  ssnftary  or  police  regnlft- 
tion,  but  we  cannot  conceive  of  any  theory 
upon  which  a  city  could  be  iiistifled  in  making 
it  a  misdemeanor  for  one  of  Its  citizens  to  con- 
tract with  another  for  services  to  t^  rendered 
because  tbe  contract  is  tbat  be  sbsil  work  more 
than  a  limited  number  of  hours  per  day. 

Hr.  Cooley,  in  bis  work  on  Constitulional 
Limitations,  says;    "The general  rule undoubt- 


.  _  _ .  competent,  therefore,  to  forbid  any  per- 
son or  class  of  persons,  whether  dtlzeos  or 
resident  aliens,  offering  their  aerrlcca  in  law- 
ful buainesi,  or  to  subject  others  to  pensltieB 
for  employing  them.  But  here,  as  elsewhere, 
it  is  proper  to  recognize  distinctions  that  exist 
in  the  nature  of  things,  and  under  some  cir- 
cumstances to  inhibit  employmenta  to  soma 
one  clasa  while  leavins  Uiem  open  to  olhera. 
Some  employments,  for  example,  may  be  ad- 
mlsEible  for  males  and  Improper  for  females, 
and  regulations  recognizing  the  impropriety 
and  forbidding  women  engaging  in  ibem  would 
be  open  to  no  reasonable  objecnon.  Tbe  same 
is  true  of  young  children,  whose  employment 
in  mines  and  manutactorlea  is  commonly  and 
ought  always  to  be  regulated.  And  some  em- 
ploymenta, In  which  Integrity  is  of  vital  Im- 
portance, It  may  be  proper  to  treat  as  prlvllegea 
merely,  and  to  refuse  tbe  license  to  follow  tbem 
toanywboarenol reputable."    Sthed.  p.  74S. 

For  tbese  reasons  we  hold  tbe  ordinance,  so 
far  as  it  attempts  to  create  a  criminal  offense, 
to  be  void,  and  that  the  petitioner  t/umid  be  die- 
eharffed. 

It  it  to  ordered. 


BpUint,and 

Lu>t  alone,  cui  be  oonaldered  oo  apptwl  from  an 
orderffianUnBamoUon  foroewtiiaJ  twoauae  of 
error  In  overrullnc  a  motion  tor  nonsuit  on  the 
vround  that  the  oontcaot  sued  on  and  set  out  m 

the  oomplalnt  was  void. 


tntri 


I«ir  kad  on*  who  la  not  •neh  mn  aV 
tonM^i  by  wbhdi  the  letter  screes  to  proonre 
the  employmrait  of  tbe  former  by  a  third  person 
for  the  proaeouHon  of  a  claim.  In  oonsldenitton 
ol  a  share  of  the  fee  which  tbe  attomer  shail  re- 
oetve  tor  bis  servlaea.  Is  void  as  acaluit  puljlie 
poller  in  a  State  wber«  the  itatnlea  provide  tor 
disbarring  attorneys  who  lend  their  oanieatolie 
used  In  letral  proceeding*  br  perioiis  who  sre  not 
attorneys. 

{Septambec  n,  UBO.] 


San  Piandsco  granting  defendant's  modoD  for 
a  new  trial  after  verdict  for  plalntllF  In  an  ac- 
tion to  recover  the  amount  ulc^fed  to  be  due 
under  a  contract.    Afflrmed, 
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The  facta  are  fuUvstate<I  in  the  opinion. 
Mr.  R.  Percr  Wright  for  appellant. 
Msttn.    SnlUvKB    A   SuIUtmi  for   le- 
■poodeot. 

Thomtoiit  /.,  delivered  the  opinion  of  itse 

This  If  an  action  braugbt  by  tbe  plaintiff,  as 
assignee  of  William  L.  Bolte,  againaC  Jobn 
Bunt,  execuloi  of  tbe  last  will  and  testament 
of  Oeoige  F.  Sharp,  to  recover  asum  of  money 
claimed  to  be  due  on  a  contract  alleged  to 
have  been  made  by  Bharp  and  L  0.  MoOency 
witb  plaintiff's  assignor.  On  tbe  trial  verdict 
and  judgment  passed  for  plaintiff.  Defendant 
moved  for  a  new  trial,  which  waarranted,  and. 
from  tbe  order  granting  the  motion,  plaintiff 
appealed. 

The  main  question  to  be  determined  herein 
aiiaes  on  the  complaint.  Tbe  averments  of 
the  complaint  set  forth  that,  prior  to  tbe  let 
dav  of  AuEuat,  18T8,  George  P.  Sharp  and 
Julius  0.  McOeney  were  atlornejs-at-law, 
practicing  their  profession  in  the  City  and 
CountvofSauPranclscoithat,  in  August,  1878, 
Urs.  Volina  E.  Harrigan  was  the  owner  of,  and 
claimed  an  Interest  in,  the  estate  of  Eliza 
Haakell,  deceased,  whit^  claim  was  contested 
by  other  persons,  and  required  the  aeTvicea  of 
altomeys-at-law  for  its  enforcement;  that  about 
the  time  last  mentioned,  Sharp  &  McCeney 
agreed  with  one  WIHiam  L.  Bolte  that,  if  he, 
Bolte,  would  procure  Mrs.  Harrigan  to  em- 
ploy them  as  attomeysatlaw  in  thematterof 
bar  interest  and  claim,  above  mentioned,  he, 
Bolte,  should  be  entitled  to  and  should  have 
oneihird  part  of  whatever  should  be  received 
by  them,  or  either  of  them,  by  reason  of  and 
under  such  employment;  that  thereupon  Bolte 
procured  Mrs.  Harrigan  to  employ  them  aa 
attorne^B-at-law  In  the  matter  of  her  Interest 
and  claim;  that,  in  pursuance  of  the  arrange- 
ment thus  brought  about  by  Bolte.  Mrs.  Har- 
rigan entered  into  a  contract  wilh  Sharp  & 
HcCeney,  whereby,  in  considerfltlon  of  their 
pn>fes(iional  services  lobe  rendered  in  and  about 
ber  said  interest  and  claim,  she  agreed  to  give 
them  one-third  part  of  whatever  share  of  the 
estate  of  Mra.  Haskell  she  might  become  en- 
titled 10  or  receive  by  way  of  compromise,  or 
otherwise;  that  Sharp  &  McCcney  duly  per- 
formed all  the  conditions  of  their  said  con- 
tract, and  by  such  services  she  became  entitled 
to  a  large  amount  of  property,  a  part  of  the 
estate  aforesaid;  thai  Mr^.  barrigan  there- 
npon  agi'ecd  upon  a  certain  sum  of  money 
to  he  paid  Sharp  &  McCeney  in  satisfaction 
or  their  claim  against  her  under  the  contract 
above  stated, 'nhich  they  agreed  toaccept;  that 
in  piirsuance  of  this  agreement,  Mrs.  Harrigan 
executed  to  them  a  promissory  note  for  the 
sum  of  $14,400,  bearing  date  the  Slat  day  of 
January,  1880,  payable  two  years  after  its 
dflle,  with  interest,  at  the  rate  of  7  per  cent  per 
annum;  Ihat.tosecure  the  pnymenlofihia  note, 
Mrs.  Harrigan,  with  others,  executed  to  Sharp 
&  McCeney  a  mortgage  upon  certain  real  prop- 
erty; that  afterwards  McCeney  assigned  alibis 
interest  in  the  note  and  mortga^^e  to  Sharp;  that 
the  note  and  mortgage  were  aubsequeniiy  sold 
by  Sharp  Cor  the  aum  of  |17,SS4.18,  which  was 
paid  to  him;  ttaatnoparlof  said  snmof  money 
was  ever  paid  to  plaintiff  or  hia  assignor,  Bolte. 
•  L.II.A. 


Oilier  averments  an  nrade  In  the  complaint, 
setting  forth  the  relation*  of  tbe  parties,  and 
material  to  show  plaintiff's  right  to  maintain 
Ibis  action,  but,  as  they  bave  do  bearing  on  the 
question  necessary  to  be  determined  nerein, 
need  not  be  slated. 

On  (he  trial,  tbe  plaintiff  hating  put  In  hia 
evidence  and  resteif ,  the  defendant  moved  for 


■nd    Mrs.  Harrigan  is  agalnit  good 

and  public  policy;  and  (2)  that  the  al- 
leged contract  between  Sharp  &  McCeney  and 
William  L.  Bolte  is  against   good  morals  and 

Sublic  policy.  The  motion  was  denied,  and  tbe 
efendant  excepted.  A  verdict  having  been 
rendered  for  plaintiff,  defendant  movM  for  a 
new  trial  on  a  statement.  In  it  he  assigns  aa 
an  error  of  law  occurring  at  the  trial,  and  ex- 
cepted to  by  him,  the  denial  of  bis  motion  for 
a  nonsuit.  On  thebearingof  tbe  motion  for  a 
new  trial,  the  court  granted  it  "on  tbe  sole 
ground  [aa  appears  from  tbe  transcript]  that 
the  contract  sued  upon  is  contrary  to  public 
policy." 

As  above  stated,  the  motion  for  a  nonsuit 
has  reference  only  to  tbe  contract  alleged,  and 
the  error  of  law  set  out  In  the  statement  is  of 
tbe  same  Import.  The  contract  is  alleged  in 
the  complaint  alone.  The  motion  for  a  non- 
suit must  then  be  determined  on  the  allega- 
tions of  that  pleading.  The  court  must  have 
granted  the  new  trial  tor  the  reason  that  the 
contract  set  forth  In  the  complaint  waa  con- 
trary to  public  policy,  for  from  the  complaint 
only  can  we  ascertabi  the  contract  aued  on. 
And  here  we  may  remark  that,  according  to 
the  well-settled  practice,  the  court  below  could 
not.  In  passing  on  the  motion  for  a  new  trial, 
go  beyond  the  grounda  on  which  the  new  trial 
was  asked;  ana,  In  holding  the  action  of  the 
court  to  have  reference  only  to  the  contract  aet 
forth  in  the  complaint,  we  confine  the  course 
pursued  by  the  court  to  the  contract  alleged 
therein,  and  to  the  grounds  on  which  the  de- 
fendant ashed  for  a  nonsuit.  From  the  fore- 
going it  la  clear  that,  In  passing  on  the  question 
as  to  the  character  of  the  contract,  the  court  i* 
limited  to  what  Is  slated  by  tbe  plaintiff  in 
setting  forth  his  cause  of  action,  and  tbal  the 
evidence  Introduced  on  the  trial  cannot  be  con- 
sidered. 

But  it  is  argued  by  counsel  For  appellant 
(plaintiff  below)  that  on  an  appeal,  as  tbis  is, 
from  an  order  granting  a  new  trial,  the  suf- 
ficiency of  the  complaint  cannot  be  considered. 
To  support  this  conieniion  coonael  make  ref- 
erence to  several  cases  decided  by  thla  court, 
viz, :  Bpanagd  v.  DeUinger,  38  OfJ.  888;  Peojia 
V.  Turner,  89  Gal.  872;  Mtuon  ▼.  Amtin,  4fl 
Cal.  385;  Ja-!*»v..Bu«a,  47  081.182;  Onderdimk 
V.  8an  Franeiteo.  75  OaL  Q34,  and  Whaler  v. 
Kmtabaum,  78  Cal,  00, 

In  the  cases  cited  tbe  question  presented  Is 
entirely  unlike  the  one  presented  here.  In  this 
case  tbe  defendant  moved  for  a  nonsuit  on 
grounds  that  challenged  Ube  sufficiency  of  the 
compluint.  In  that  It  set  forth  a  contract  on 
which  an  action  could  not  be  maintained.  The 
nonsuit  waa  denied,  and  an  exception  vsa 
reserved.    The  defeDtlant  then  found 


regularly  n 
himself  in  i 
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riewed  on  a  motion  for  a  new  triftl.  The  nil- 
liDg  oC  [Le  coQit  OD  defendant's  motion  tot  a 
nonsuit,  and  til  exception  thereto,  could  beset 
forth  in  a  statement  or  bill  of  exceptions  as  an 
error  of  tew  occurrinfr  at  the  trial,  and  there 
excepted  to  bj  him  that  it  might  be  reviewed 
M  above  set  forth.  Tbla  right  was  assured  to 
bim  bj  the  pTOTiaions  of  ttie  Statute.  Code 
Civil  Proc  ^6CT,  subd.  T;  Id.  gS  056,  059. 

On  the  hearingof  the  motion  for  a  new  trial, 
the  court  a  (^uo  had  an  opportunltr  of  rerereitig 
its  former  action.  If  it  approved  its  previous 
ruling,  the  motion  for  a  new  trial  would  be 
deni^.  If  ita  previouaruIlDg  was,  Id  its  Judg- 
ment, erroneous,  it  was  empowered  to  recall  it, 
and  grant  a  new  trial.  On  aucb  hearing  itwas 
in  the  line  of  the  regular  procedure  to  coo- 
flrmita  former  action,  or  disapprove  and  recall 
it.  Such  course  the  law  sancHong  ai  apjJlica- 
ble  to  all  erroroof  law.  An  error  committed 
in  pawingoQ  amotion  for  a  nonsuit  constituted 
no  eacepUon  to  the  rule.  Whether  the  court 
denied  or  granted  a  new  trial,  its  action  was 
tubject  to  he  reversed  ouappctd.  The  plaiu lift 
bad  a  rigbt  to  appeal  from  the  order  granting 
a  new  tnal,  and  his  appeal  would  bring  before 
the  court  the  action  of  the  court  below,  as  to 
every  question  germane  to  the  inquiry  whether 
the  lower  court  b  action  was  in  accordance  with 
law  or  not.  If  the  court  below  bad  on  the 
trial  committed  an  error  for  wblch  U  was 
proper,  on  its  being  regnlarl]'  brought  before 
It,  to  grant  a  new  trial,  thia  court  would  ap- 
prove and  affirm  the  action  of  such  court  m 
granting  such  relief.  If,  on  the  contrary,  no 
auch  error  had  been  committed,  if  the  court 
below  had  on  the  trial  before  it  ruled  correct- 
ly, this  court  would,  in  accordance  with  such 
▼lew,  hold  the  order  graoilng  a  new  trial  er- 
roneous, and  reversB  it.  This  la  the  usual 
courae  of  practice  in  the  courts  of  thta  State, 
■nd  we  tee  nothing  in  it  foreign  to  the  pro- 
cednre  prescribea  by  law.  It  has  been  a 
practice,  not  uuuaual  in  oar  courts,  to  ask  a 
trial  court  to  inatruct  the  Jury,  when  the 
complaint  did  not  state  facta  sumclent  to  con- 
■tilnle  a  cause  of  action,  to  find  a  verdict  for 
defendant.  Whether  given  or  refused  such 
ruling  could  be  reviewed  on  motion  for  a  new 
trial;  and,  on  the  hearing  of  this  latter  motion, 
whether  favorable  or  adverse  to  the  motion,  an 
appeal  could  be  prosecuted  from  the  order 
granting  or  refusing  the  new  trial,  and  the 
action  of  the  trial  court  paSEedon  in  Ibis  court, 
and  either  approved  or  set  aside.  We  see  noth- 
ing Irregular  here  in  having  the  question  made 
on  the  motion  for  a  nonsuit  considered  and 
paased  on  in  this  court,  though  it  does  go  to 
the  sufficiency  or  Insufficiency  of  the  complaint. 

The  question  comes  before  ns  in  the  regular 
courae  of  procedure,  and  the  legal  exigenciea  of 
the  case  demand  that  it  be  considered  and 
determined.  If  this  court  failed  to  pass  on  the 
point,  it  would  in  effect  hold  Ihat  there  was 
error  of  law  occurriog  at  the  trial,  and  there  ex- 
cepted to,  which  could  not  be  reviewed  on  a 
motion  for  a  new  trial,  and  that,  too,  when  the 
Statute  regulating  the  procedure  in  our  courts 
had  provided  that  all  such  errors  sbould  be  so 
reviewed.  Tbert  is  nothing  in  the  cases  cited 
by  counsel  for  appellant  in  conflict  with 
what  If  staled  above.  In  our  Judgment  tbe 
qneatioo  Is  regularly  prewDted  here  for  de~ 
f  LRA. 


cisioD,  and  the  respondent  la  entitled  (o  havelt 
determiued. 

Is  the  contract  Kt  forth  in  tbe  complaint 
contrary  to  public  policy  or  good  moralsT  Such 
la  the  questiou  preEentad  to  ua  f oi  determine 
tion.  That  contract  is  in  substance  this;  A. 
third  person,  not  an  attorney  and  oounselor  at 
law,  entersintoan  agreement  with  an  attom(7 
and  counselor  at  law  that  he  will  procure  hja 
employment  by  a  lltlgaat,  and  that  In  Gonside^ 
ation  of  such  procurement  he  la  to  have  from 
the  Btiomey  and  counselor  so  employed  on^ 
third  part  of  whatever  remuneration  the  at- 
torney received  for  hit  services  from  tbe  Uti- 
gBut.  Ii  such  a  contract  void  as  contendedf 
ts  the  point  presented  for  consideration  and 
decision.  Courts  are  Justified  in  declaring  a 
contract  void  as  against  public  policy,  when  it 
ia  expressly  or  impliedly  forbidden  by  the  para- 
mount law,  or  by  some  principle  of  the  com- 
mon law,  or  by  tbe  provisionsof  astatute.  As 
said  by  Chase,  Ch.  J. ,  in  the  Licenw  Tax  Com*, 
73  U.  8.  5  Wall.  469  [18  L.  ed.  BOO);  "This 
court  can  know  noibiog  of  public  poLcy  except 
from  the  Constitution  and  the  laws,  and  the 
course  of  admin isLratlon  and  decision."  The 
policy  of  the  8tale"can  be  ascertained  only  by 
reference  to  the  Constitution  and  laws  paased 
under  it,  or,  which  ia  the  same  thin?,  to  the 
principlei  underlying  and  recognized  by  the 
ConslKutlon  and  laws."  Xvxv.fih^'n.S&Cal. 
808. 

Though  public  policv  fa  a  doctrine  ou  which 
conrts  and  Judges  should  proceed  with  caution, 
still  there  are  manv  cases  to  be  found  in  tbo 
books  of  reports  in  which  the  doctrine  baa 
been  appllea.  Marriage  broka^e  bonds,  con- 
tracts In  restraint  oF  trade,  coniracts  b^  ex- 
pectant heirs,  or  in  consideration  ol  illicit  co- 
habitation, or  such  contracts  as  may  injitriously 
affect  the  administration  of  Justice,  or  to  pro- 
cure a  contract  for  a  public  olficer,  or  to  pay 
tor  an  appoinlment  to  office,  or  aiding  in  pro- 
curing an  appointment,  or  to  pay  for  obtaining 
a  pardon,  or  injuriously  afFcctmg  the  public 
interest  as  to  the  location  of  the  terminus  of  a 
railroad. — afford  Instances  of  the  application 
of  tbe  doctrine.  See  6  Rob.  Pr,  chap.  42,  pp. 
407. 43S,  where  many  cases  are  cited  and  com- 
meoted  on. 

In  considering  tbts  question,  our  atfendon 
must  necessarily  be  given  to  the  Statutes  of 
this  State  In  regard  to  attorneys  and  coun- 
selors at-Iaw.  Tbey  are  to  be  found  in  the 
Code  of  Civil  Procedure,  and  in  the  section  to 
which  reference  will  be  herein  specially  made. 
The  following  provisions  will  be  found  in  the 
Statute:  Any  citizen  or  person  resident  of  this 
State,  who  has  bona  fide  declared  his  intention 
to  become  a  citizen  In  the  manner  required  by 
law,  of  the  age  of  twenty-one  years,  of  good 
moral  character,  and  who  possesses  the  necea- 
sarv  qualiflcatloDS  oF  learning  and  aliilily,  la 
euntled  to  be  admitted  as  an  attorney  and 
counsclor-at-law  in  all  the  courta  of  this  Btat& 
Code  Civil  Proc.  §  276. 

Every  applicant  for  such  admission  must  pro- 
duce satisfactory  testimonials  of  good  moral 
character,  and  undergo  a  strict  eiaminatiiin  as 
to  his  qualiflcationB  in  open  court.    Id.  §  ilTS, 

If,  upon  examination,  he  la  found  qualified, 
he  shall  be  by  the  court  admitted  as  such  at- 
torney and  counselor,  by  an  order  entered  to 
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that  effect  upon  Its  reoorda,  aad  &  certificate  of 
■uch  record  sball  be  glTeu  to  lilm  bj  the  cleik 
of  the  coortt  which  ceitiflcate  ahall  be  hie 
liceoie.    Id.  g  S7T. 

Od  his  BdoilBsfoD.  be  must  take  an  oath  to 
support  the  Conatltutioo  of  tbe  United  States 
and  the  CouMitutlon  of  this  State,  acid  faith- 
fully to  diBcbarge  the  duties  of  au  atlom^  aad 
counselor  u>  the  best  of  his  knowledge  ana  abil- 
It;.    Id.  S  278. 

A  roll  of  attorueys  is  to  be  kept  by  a  pre- 
scribed public  cfflcer,  which  tlie  applicant,  on 
bis  admission,  is  rei^uired  to  den.     Id.  g  360. 

Ad;  person  practicing  law  in  anj  court,  ex- 
cept a  JuBtlce's  court  or  a  police  court,  without 
having  received  a  license  aa  altornej  or  coun- 
MloT,  U  declared  to  Ik  gulltT  of  a  coDlempt  of 
court    Id. §  S81. 

Section  282  of  the  aame  Code  prescribes  the 
duty  of  an  attorney  and  counselor,  by  the  pro- 
visions of  which  he  is  required,  inter  aUa,  to 
support  the  Constitution  uid  laws  of  tbe  United 
States  and  tbls  State,  and  to  maiaialn  the  re- 
spect due  to  the  courts  of  Jostice  and  ^dlclal 
officers.  Rules  of  duly  are  furlher  prescribed 
In  this  BectioD,  which  are  inieaded  to  regulate 
and  control  the  conduct  of  an  attorney  and 
counselor  with  regard  to  the  public,  and  to 
those  In  whose  behalf  they  appear  In  court, 
and  exercise  their  appropriate  fuacttoDS.  AU' 
thority  ts  conferred  on  btm  la  the  dliscbarfce  of 
bis  duties  and  Tunctioos,  peculiar  to  his  char- 
acter as  sucb.    Id.  %  288. 

He  Is  subject  to  tbe  author!^  of  the  courts, 
«nd  may  be,  for  cause  shown,  suspended  or 
removed,  and  deprived  of  tbe  right  to  pursue 
his  profession  by  the  supreme  conrt,  or  either 
depsrtmeut  thereof,  or  by  a  superior  court. 
Id,  3  287. 

One  of  the  causes  for  which  be  may  be  re- 
moved or  suspended  is  the  following;  "Lend- 
Ins  his  name  to  be  used  as  attorney  and  coun- 
selor by  another  person,  who  is  not  an  attorney 
and  counselor."    Id.  @  387,  subd.  4. 

The  foregoing  provisions  taken  from  a  Pub- 
lic Statute  are  enacted,  not  only  in  the  interest 
«f  those  who  employ  the  services  of  altoroeya, 
but  In  tbe  Interest  of  tbe  community  or  public 
at  large.  Tbey  concern  tbe  admin  is  trstlon  of 
Justice,  always  a  subject  of  public  concern- 
ment, and  relste  to  a  class  of  offlcers  of  courts 
In  which  the  people  of  the  State  have  an  abid- 
ing Interest.  Bolte  was  never  an  attorney  and 
counselor- at-law.  He  bed  never  been  admitted 
to  tbe  privileges,  or'sutborized  to  eiercise  the 
righlB,  of  sn  sttomey  and  counselor.  He  bad 
never  assumed  or  been'  authorized  to  assume 
any  of  tbe  functions  of  an  attorney  and  coun- 
selor, nor  was  be  bound  t;^  tbe  obligations  of 
sucb  a  position.  Now,  if  either  of  the  attor- 
neys who  contracted  with  Bolte  bad  lent  to  the 
latter  his  name  to  be  used  by  bim  as  attorney 
and  counselor,  be  would  have  been  guilty  of  a 
yiotalion  of  tbe  clause  above  quoted  from  sec- 
tion 287  of  the  Code  of  Civil  Procedure,  for 
which  be  would  have  been  liable  to  be 
moved  or  suspended  from  tbe  practice  of 
profession.  Was  not  Bolte  really  allowed 
use  their  nnmes  in  the  prosecution  of  a  maL__ 
in  litigation?  Under  the  employment  of  Uiem 
as  attorneys,  made  through  Bolte's  procure- 
ment, they  engaged  to  use  their  faculties  as 
attorneys  and  counselors-at-law  for  his  hcneflt, 
9L.R.A. 


and  that,  too.  In  %  causeJn  which  he  bad  no 
iterest  as  a  paitr.  By  tbe  terms  of  tbe  agree- 
lent  he  was  to  derive  a  benefit  from  the  ren- 
ditiOD  of  tbetr  services  in  their  professloaal 
capacity,  and  to  receive  a  share  of  their  fee,  as 
if  he  had  been  concerned  with  Ibem  as  a  reg- 
ularly admitted  attorney.  He  Is  thus  enabl^ 
through  their  agency,  vicariously,  and  not 
openly  and  in  his  own  name,  to  aid  in  tbe  proa- 
ecutldn  of  a  matter  in  litigation,  and  to  re- 
ceive through  it  such  a  reward  as  Is  usually 
gained  by  an  attorney  regulsriy  admitted  to 
eiercise  bis  profession.  An  attorney  is  im>- 
hibited  to  allow  tbe  direct  use  of  his  name  U 
attorney  and  ootmselor-aMaw,  under  tbe  cir- 
cumstances disclosed  by  the  complaint  In  Ibis 
Of  what  avail  Is  such  prohibition,  if  it 

be  by  such  indirection  as  is  practiced  la 

tbls  case  evadedT  We  are  of  opinion  that  tbe 
facts  here  disclose  a  case  of  indirect  violation 
of  ihe  clause  referred  to.  which  isas  muchfor- 
Udden  M  a  direct  violation.  If  such  a  prac- 
tice were  allowed,  an  attorney  might  have  a 
number  of  undisclosed  assodales  tbrougb  taia 
agency  exercising  the  functions  of  an  attorney 
and  counselor,  and  reaping  the  rewards  flow- 
ing therefrom,  without  resting  under  any  of 
tbe  responsibilities  incident  to  sucb  a  pnsiiioa, 
and  possessing  none  of  the  qualifications  which 
the  law  demands  and  requires.  Such  a  prac- 
tice would  tend  to  increase  tbe  amounts  de- 
manded for  professional  services.  In  sucb  a 
case  an  attorney  would  be  induced  to  demand 
a  larger  sum  for  bis  services,  as  be  would  have 
to  divide  such  sum  with  a  third  person. 

We  have  examined  Bvnn  v.  Ovy,  4  East, 
190,  sod  Oandim-  v.  Candler,  Jac.  226,  died  by- 
counsel  for  appellant  to  sustain  the  vslidity  of 
tbe   contract  sued   on.     We  do   not  consider 
them  spplicable  to  tbe  cose  before  ns.    The 
office  01  altom^  In  England  is  entirely  differ- 
from  that  of  an  attorney  and  counselor  in 
State.     In  England  the  fees  of  an  altor- 
ace  fixed  by  statute,  or  rules  of  court,  or 
ers  Id  coundl,  and  bis  bill  of  costs  and 
charges  for  disbursements  are  subject  to  be 
taxed  by  a  taxing  officer,  and  the  taxation  re- 
considered by  such  officer.     The  decision  of 
the  taxiag  omcei  can  also  he  revised  by  tbe 
Judge  on  appeal.    Weeks,  Attys.  gg  834,  82S. 

We  cannot  suppose  that  the  fact  that  the  at- 
torney has  to  share  tbe  amount  of  his  bill  with 
sn  outsider  would  st  all  affect  the  amount  al- 
lowed him.  That  amount  would  be  the  same 
regardless  of  the  circnmstance  that  he  waa 
bound  by  bis  agreement  to  divide  it  wiOi  an- 
other. The  laws  of  England  regulating  Uie 
appointments,  duties  and  conduct  of  attomeym 
have  not  been  brought  to  our  notice,  and  there- 
fore we  cannot  determine  bow  far  the  laws 
there  prevailing  permit  or  recognize  as  legal  a 
contract  made  oy  an  attomev  to  share  bis  feca 
with  a  third  peison.  Under  sucb  circum- 
stances this  court  could  not,  with  any  oonfl- 
dence,  pronounce  any  Judgment  how  such  a 
contract  would  be  affected  by  English  staiulea 

In  Bunn  v.  Quy  the  validllv  of  s  contract 
between  atioineys  was  called  In  question.  A 
practicing  attorney  (Carpenter)  agreed  foe  a 
valuable  conaidiTa'tlon  to  relloqulsh  his  busi- 
ness and  recommend  his  clients  to  two  othei 
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-would  peimft  them  to  meiko  uw  of  his  name 
iln  their  flim  for  a  certaia  Hme,  without  an; 
iDterterence  on  hli  part.  Tb«  auesUoD  arose 
It)  chancery  concerning  tbe  manbaling  of  aa- 
iMta,  and  a  caw  stating  the  above  contract  waa 
«ent  fa;  the  Lord  Chancellor  to  the  Coart  o( 
Elag"!  Bench  for  Ita  opinion.  The  court  oertl- 
fled  tbelr  opinion  to  the  Conrt  of  Chuoary 
-tliat  the  contract  abore  stated  wat  good  in  law. 

In  Candltr  t.  Gandbr,  Jac.  330,  an  agree- 
an«nt  bj  u  attorney  to  pay  (t  ibareof  the  prof- 
its of  hW  bnaliKai  to  the  widow  of  his  deceased 
■father,  who  had  been  an  attorney,  was  held 
valid.  The  afmemeDt  waa  made  by  deed  tw- 
tween  the  widow  of  Heoiy  CandKr,  Um  de- 
ceased father,  and  tbeii  son  Henry  Candler. 
It  waa  recited  In  Oie  deed  that  the  agreement 
waa  entered  Into  nnder  a  doe  senaa  of  the  in- 
<fluenoe  which  his  mother  and  family  could 
-leulB  wttb  bis  father's  clients  and  connections, 
«nd  the  widow  (Haij  Candler)  coveaanted  to 
nsB  btx  utmost  endeavors  and  Influence  to  In- 
>duce  her  friends  and  connertiona  to  employ 
Um.  Tlie  Lord  Chancellor  (Eldou),  In  deliv- 
«riiig  bis  Judgment,  said:  "I  bave  thought 
that,  ooDiisteatly  with  the  policy  of  the  law, 
agieementa  could  not  be  made  1^  wbicb  tbey 
{refening  to  attorneys]  contract  lOTecommend 
^oae  who  incceed  tbem,  I  doubted  whether 
piofesslotud  mm  oould  be  Teoommeoded,  not 
ior  skill  and  knowledge  io  their  profesrfon, 
Imt  for  a  man  of  money  paid  and  advanced. 
I  knew  that  this  would  rip  up  many  transao- 
lions,  and  Iwsshappr  that  the  Court  of  King's 
Beii^  waa  of  a  ailfeienl  opinion,  thoneh  I 
aever  could  entliely  reconcile  myself  to  ueir 
doctrine."  The  opinion  in  Bunn  y.  Ouy,  tu- 
pra,  was  here  referred  to  1?  Lord  Bldon. 

Id  our  Judgment  the  remarks  of  Z^rdEldon, 
'quoted  above,  may  well  create  a  strong  doubt 
aa  to  the  oonectneaa  of  the  conclusion  reached 
In  Bmm  r,  Ovg.  However,  for  the  leasone 
Above  given,  we  cannot  follow  the  rulings  In 
the  case*  tost  DOticed.  Itls  clear  that  tberlght 
-of  the  plaiDllir  to  recover  herrin  Is  the  same  n 
tbat  of  hia  asalftnor,  Bolte.  If  the  UttOT  oan- 
not  recover,  neither  can  the  plalotifT,  bis  as- 
-algnee.  Tbe  oonslderailons  expreaied  herein 
have  led  this  court  to  the  concluaton  that  the 
contract  aned  on,  and  alleged  In  tbe  complaint. 


is  tbrMdden  bv  tbe  policy  of  the  law,  and 
-vdd,  and  that  tbe  court  below  <ned  In  denyJDg 
the  defendant's  motion  for  a  Doosuit.    Tbe 


n  for  a  new  trkl  waa  therefore  property 
fiaDied,  and  tbe  ixrdet  appealed  from  must  be 
«fflrmed.  The  view  taken  herein  disposes  of 
tbe  case,  and  it  becomes  unnecessary  to  pass 
■on  tlu  other  questions  raised  by  coonael  for 
4VpelLint. 

Ordtr  <^ff^>1Md, 

We    concur;     MeFarlandt  J.; 


Uary  H.  WALDRON,  Bttpt., 
David  V.  WALDRON,  Appt. 


unless  tts  aotaal  or  ri  .  ..... 

feot  ta  mjniions  to  tlie  txxlf  or  hcakb  of  tl) 
plilntDf  partj,  even  under  Olv.  Ooda,  I  Bi,  dsAn- 
log  the  extreme  oruelty  whlah  will  JnstUjr  a 
dlroroe  m  fnl«r  alia  tba  mlllotloa  of  cilevaas 
"""*»'  sufferms  npon  the  otfaar,  br  me  paiW  to 
the  marrlase. 


1  suOelent  axound  for  dlvorea 
wbera  tiiaM  la  no  flniUng  «t  actual  or  naaonablr 
apprehended  tnjuriooa  cOeot  upon  her  bodj  m 

be^tb;at  least  where  If ■ 

eoadiMt  towards  hlmtc 

and  harsh  laairusce,  and  that  he  w 

tbst  anyone  overheard  what  he  silil,  and  Id  faot 

no  one  dM  ovevhear  ezecvtrnv  ralatlvaaaud  aerr- 

(AnKOSti  am 

APPBAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Los  Angeles  County 
in  favOT  of  plaintltf  hi  an  action  brought  to 
obtain  a  divorce  on  the  ground  of  eztrema 
cruelty.    Bavtited. 

The  facis  are  fully  stated  in  the  commlssion- 
er's  opinion. 

Matn.  Smith, Winder  *  Smith,  for  ap- 

"  Grievous  mental  suftcrtnf,"  to  entitle  the 
sufferer  to  a  divorce  under  eectlon  94,  must  be 
such  as  to  react  npon  the  body  end  endanger 
heallb  at  least;  and  Its  extent  Is  to  be  measured 
by  the  nature  of  the  act  cauBlnglt  and  the  eSecta 
naturally  and  reasonably  to  lollow  from  it 

Poor  V.  Poor.  8  N.  H.  e07, 29  Am.  Dec.  664; 
Pitne  v.  Pieret,  8  Pick.  299, 10  Am.  Dec.  218; 
AnMtem  v.  Pomiton,  22  Cal.  8S8. 

Mtmn.  Well*.  0«thri«  A  Lee.  for  re- 
spondent: 

The  public  aspersion  of  a  virtuous  wife  by 
her  husbaDd,  charging  her  with  DDcbastlty, 
coastltutes  such  cruelty  as  wUl  entitle  ber  to  a 
divorce. 

JonfY.  Jonet,  W  Tex.  4SI;  BiAn  v.  SoAn, 
C3  Tex.  618;    WiWamt  r.  williaTru.  87  Tex. 


479;  Goodman  v.  Qoodrnan,  36  Mich.  417; 
Lsioit  V.  LetBU,  S  Ho  378. 

Profane,  obscene  and  insultiag  language  ba- 
bttually  indulged  toward  a  wife,  a  person  of  a 
sensitive  nature  and  leflned  feelings,  amounts 
to  extreme  cruel^. 

Bennett  v.  BennOt,  34  Mich.  468;  Otwdman 
V.  GoodTwn,  WAeeifr  v.  Whetltr  and  AUen  v. 
ABeA,  lupra;  W/ttttium  v.  Whitmort,  49  Hlch. 
417. 

It  Is  cruelty  for  a  hnsbaud  to  call  a  aensltf ve 
and  refined  wife  a  bitch. 

Warner  v.  Warner,  S4  Hlch.  493, 

Cnjuetiflable  conduct  on  tbe  part  of  the  hus- 
band, which  so  grievously  wounds  the  menial 
feelings  of  the  wife,  oi  so  utterly  :„jdtioya  her 
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Seftce  of  mind,  ai  to  fmp^r  her  healtli,  or  ea- 
ao^r  her  lite,  or  luch  bb  utterly  destroTS  the 
kgitimate  ends  and  objects  of  matrimony,  con- 
sti<u(e8  extreme  cruelty. 

WacMaU  t.  Waehhch.  76  Wis.  877;  Averg  t. 
Jwry,  B8  Kan.  I;  OarpenterY.  Oarpmlef,  80 
Eao.  712. 

SectioD  M  of  the  CM\  Code  of  California 
defines  what  la  extreme  cruelty:  "Bxlreme 
cruelty  U  the  infliction  of  grievous  bodily  io- 
Jiuy,  or  grievoua  mental  suffering  upon  the 
other  hy  one  pttrty  to  the  marriage. 

In  jSnwjf  V.  H/brruj/.  80  CbL  528,  a  divorce 
waa  granlAd  where  Uie  evidence  ahoired  that 
Intemperance  produced  great  mental  anguiah. 
Where  the  intent  sncTineaDtnK  of  a  statute 
He exin«aBly  declared  bralirOTialcni  therein,  to 
carry  ont  that  Intent,  alt  ouer  parts  of  the  Act 
most  yield,  and  all  other  parts  of  the  Act  are 
controlled  in  constmctlon 


§8  41,  S95;  BAodav.Wel^,  46  Ohio  8L  284; 
Bawnond  v.  UUr«!and.  42  Ohio  St,  539;  Den  v. 
Ihi  Boi»,US.J.  L.  2m;  Spencer  r.  Metr.  Board 

tWorlu.h.  E.  22  Oh.  DW,  163;  Alabama  Ware- 
ue  Oo.  T.  Lewit.  66  Ala.  614;  OaUi  t.  J^fr** 
Jfat.  Bajik  of  Montgomery,  100  TJ.  8.389,  25  L, 
ed.  oSO;  Wilkinian  v.  Leland,  37  U.  8.  2  Pet 
627,  7  L.  ed.  643. 

Vancliet;  0.,  dellTered  the  toTlowing  opin- 

This  U  an  action  for  divorce  on  the  ground 
of  extreme  cruelty,  ]jv  (he  use  of  vile  and 
offensive  languaKe,  wiuiout  any  physical  force 
or  vio'.ence  applied  to  the  person  of  the  plain- 
liff.  The  answer  of  the  defendant  denies  the 
cruelty  and  the  use  of  tbe  laoguage  alleged. 
The  court  found  for  the  plainliS  and  decreed 
a  divorce  and  permanent  alimony  oF  $100  per 
month  while  ahe  shall  remain  unraarritd,  and 
$1,000  for  her  attorpeys'  fees;  and  defendant 
appeals  from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

"nie  material  substance  of  tbe  flodinga  as  to 
extreme  cruelty  is  as  followa:  That,  upon 
occasions  when  the'defendsnt  waa  intoxicated, 
he  wrongfully  and  unjustly,  and  without  suffi- 
cient provocation  to  justify  htm  in  so  doing, 
called  the  plaintiff  vile  namea,  once  called  her 
a  "  whore,"  and  on  several  different  occasions 
called  her  a  "damned  bitch,"  and  a  "damned 
witch  from  hell,"  in  the  presence  and  bearing 
of  other  people,  thereby  inflicting  upon  her 
grievous  mental  suSerlng,  but  witliout  Injury 
to  ber  health;  that  when  he  called  ber  such 
vile  names  she  was  not  without  fault,  and  tbat 
she  was  not  uniformly  kind  to  him;  tbat  there 
Is  reasonable  apprebenelon  to  believe  that  auch 
cruel  treatment  will  be  continued  if  a  divorce 
la  not  f^ranted.  The  defendant  contends:  firtt, 
that  these  flnditigs  as  to  cruelty  do  not  sup- 


1.  As  to  tbe  sufficiency  of  the  finding.  It  is 
to  be  observed  that  the  degree  of  cruelty  which 
the  law  recogcizes  as  a  cause  of  divorce  never 
has  been  exactly  defined.  Perhaps  as  near  an 
approach  to  an  exact  definition  as  is  practicable 
is  made  by  Mr.  Bishop,  who,  admitting  the 
great  difficulty  of  formulating  such  a  defini- 
tion, thinks  the  task  not  impMslble,  and  gives 
8  L.R.A. 


in  fact,  renders  cohatijtatlon  physically  nnsaf^ 
to  a  degree  justifying  a  wiUidrawal  therefroDB.* 
I  Blabop,  Mar.  and  DIv.  6th  ed.  §717. 
Yet  this  ezpresslon  of  the  degree  of  onel^ 
* '  '  '    '  '.(y  a  withdrawal  from  cohabi 

leave  It  quit«  as  indefinite  ai 
which  will  justi^  a  divorce. 
1  this  definition ;  and  the  kame^ 
author  aeema  to  admit  aa  much  further  on 
(S  740).  where,  referring  to  this  ddlnition,  ha 
says:  "Byourdeflnitlonof  croelty,  theappre- 
henaion  of  physical  danger  to  the  complnmuir 


s  Indefinite, 
ao  la  the  law.  There  la  no  posribility  of  tnc»- 
uring  the  depth  of  woe  or  danger  thus  requirad, 
except  by  the  understandings  of  the  men  who 
occupy  the  bench  and  tbe  jury  box,  enli^tit- 
ened  and  strengthened  by  what  has  been  here- 
tofore deemed  or  adjudged." 

Certainly,  where  the  fact  upon  which  Uw 
law  is  to  operate  Is  indeQnite,  tbe  law  is  neces- 
sarily indefinite  and  uncertain  to  tbe  Bame 
degree:  and  generally,  uncertainty  of  the  law 
proceeds  from  uncertainty  as  to  the  ultimate 
matter  of  fact  whicb  forms  a  part  of,  and  a 
term  In,  every  proposition  of  law.  True,  It  la 
sometimes  uncertain  whether  ■  law  Is  manda- 
tory or  merely  directory  or  permiasive;  bvt 
much  ofieaer  the  "uncertainties of  the  law* 
arise  from   uncertainties  as  to  tbe   facta  or 


by  the  law  governing  the  marriage  relation. 
Since  all  degrees  of  cruelty  are  not  prohilnted. 
and  the  requisite  degree  to  bring  it  within  the 

SirobibiiioQ  being  uncertain,  the  law  prohibit* 
Dg  it  roust  be  correspondingly  uncertain. 
But,  although  the  degi^ee  of  cruelty  constl- 
tuUng  a  ground  for  divorce  may  not  hava 
been  eiacOy  defined.  It  has  been  ao  deacribed 

ar  the  decisions  of  courts  that  it  may  be  sufB- 
ently  identified  for  practical  purposes:  and 
although  (he  judicial  descriptions  of  what  la 
and  what  is  not  a  sufficient  degree  of  cruelty 
do  not  reduce  ihe  distinction  to  a  line  clearlj 
separating  the  sufficient  from  tba  insufflcieikt 
(ieerees  of  cruelty  in  all  possible  cases,  they 
reduce  It  to  a  very  narrow  zone,  within  wbicb 
the  true  line  of  distinction  is  to  be  judidallf 
ascertained  or  sufficiently  approximated  w 
means  of  the  peculiar  circumstances  of  eaca 
case,  viewed  In  tbe  light  of  "what  has  been 
heretofore  deemed  or  adjudged."  A  great 
majority  of  the  cases,  however,  will  be  found 
to  fall  within  the  authoritative  deBcrtptiona  of 
either  the  requisite  or  Ihe  insufflcient  degree  of 
cruelly.  It  is  contended,  however,  by  counsel 
for  respondent,  that  extreme  cruelty  is  defined 
by  scctinn  94  of  the  Gvil  Code,  and  that  the 
finding  it)  this  case,  being  In  the  1anguaf;e  of 
that  section,  must  be  sufficient.  That  section 
is  aa  follows:  "Extreme  cruelty  is  the  InfliC' 
tion  of  ^evous  bodily  Injury  or  grievous 
mental  suffering  upon  the  other  by  one  party 
'    '■  '  -  ,"    If  this  section  is  to  be  con- 


larrlage." 
sidered  a  proper  legal  definition  of  the  words 
"  extreme  cruelly,    as  used  in  section  92  of  tbe 
same  Coda,  It  certainly  deprives  those  wonU 


Wau>b(mi  t.  Waldxos, 


entltely  omlls  the  attribute  of  wroag  or  IdIus- 
tice.  "  Tbe  Infliclion  of  (crieToos  bodily  iojurj 
or  gnavaai  meatal  suEEeriDg"  does  not  implf 
wrong  or  iii]uatice,  ood  it  may  be  Jnatifiable; 
wbereaa  the  woid  "crueltj,"  alone,  la  always 
DDderstood  'aa  Implying  nrong  or  InjuBtlce; 
and  tbe  "extreme  cruelty"  vbicb  is  acanseof 
divorce  is  neceBsarJly  'wrong,  and  never  lostl- 
fieble.  Therefore,  1«  say  that  section  04  of  the 
Civil  Code  waa  intended'  as  a  complete  defini- 
tion of  the  worda  "extreme cruelty,"  aa  used  in 
•ect]on92,  would  be  to  alttrm  that  the  mere  "in- 
fliction of  grievous  mental  suffering,"  though 
excusable  or  JustiQable,  is  a  cause  of  divorce, 
— an  sbsuidity  not  to  be  attributed  to  tbe  Leg- 
blature.  Tbe  probable  object  of  the  Legisla- 
lure  in  enacting  aection  94  of  the  CivU  Code 
was  to  affirm  the  previous  decisions  of  tbe 
Bupreme  Court  of  this  State  In  the  cases  of 
Morrii  v.  Morri*.  14  Cat.  78,  and  P&admn  v. 
FomUon,  83  Gal.  860,  to  the  effect  that  ex- 
treme cruelty  may  be  effected  vfithout,  as  well 
as  with,  physical  violence,  and  thus  to  settle 
the  law  on  a  point  as  to  which  there  waa 
thought  to  be  some  contrariety  of  judicial  opin- 
ion in  other  States  and  in  England.  Surely  it 
was  not  intended  to  disturb  thou  decisioosi 
for,  although  they  limit  tbe  rule  tbal  extreme 
cruelty  may  be  Ibe  result  of  treatment  other 
than  that  of  physical  violence  to  such  treat- 
ment and  conduct  aa  produce  bodily  harm  or 
ill  health,  or  furnish  reasonable  apprebeosion 
tbal  further  cohabitation  would  endanger  the 
life  or  physical  health  of  the  complaining 
party,  yet  they  extend  tbe  rule  quite  as  far  aa 
It  hns  gone  elsewhere  in  tbe  United  States  or  in 
England.  Although  the  character  of  the  ill 
treatment,  whether  it  operates  directly  upon 
the  body  or  primarily  upon  the  mind  alone, 
and  all  the  attending  drcumslances,  are  to  be 
considered  for  the  purpose  of  estimating  the 
denee  of  the  cruelty,  yet  tbe  final  lest  of  its 
Bofflciency,  as  a  (»use  of  divorce,  must  be  its 
actual  or  reasonably  apprehended  injurious 
effect  upon  the  body  or  health  of  tbe  complain- 
big  party.  I  Bishop,  Har.  and  Div.  Sth  ed. 
1$  782,  TSSi;  Mom*  v.  Morrit.  14  Cal.  80; 
Fouxlmn  t.  Powdton,  72  Cal.  862. 

This  Is  the  only  practically  safe  rule.     The 

Save  remedy  of  divorce  is  disproportioued  to 
i  petty  marital  wrongs  and  annoyances  wbose 
in  jnrlous  effect  npon  Uie  body  or  health  cannot 
be  sbowtt  and  sensibly  appreciated,  and  is  not 
to  be  administered  on  the  ground  of  cruelty, 
except  in  conservation  of  life  or  health.  Many 
of  such  wronra  and  annoyances  productive  of 
more  or  less  unhappiness  ninst  be  borne,  if  they 
cannot  be  justly  remedied  or  avoided  by  the 
parties  themselves.  The  following  passage 
from  LoTd&UfneM'a  opinion  In  Ejam  v.  Svani. 
4  Eog.  £ccL  Rep.  810,  delivered  one  huadred 
years  ago,  has  ever  since  been  regarded  and 
cited  as  sound  law  both  In  Englaod  and  the 
United  Stales;  "Here  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  a 
want  of  dvil  attention  and  accommodation, 
even  occasional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  legal 
cruelty.  They  are  high  moral  offenses  in  the 
mairiage  state,  undoubtedly,  not  Innocent 
ourely  in  any  state  of  life  but  still  they  are  not 
«L.R.A. 


—for  it  may  exist  on  one  side  as  well  as  on  the 
oibet— the  suffering  pai^  nitist  bear  in  some 
degree  tbe  consequences  of  an  injudicious  con- 
nection; must  subdue  by  decent  resistance  or 

by  prudent  conciUation,  snd  if  this  cannot  be 
done  both  must  suffer  in  silence.  And  if  ft  be 
complained  that  by  this  inactivity  of  the  courts. 
much  injustice  may  be  suffered,  and  much 
misery  produced,  the  answer  is  that  courts  of 
Justice  do  not  pretend  to  furnish  cures  for  all 
the  miseries  of  human  life.    They  redress  or 

Suoiah  gross  violations  of  duty,  but  they  go  no 
urther.  They  cannot  make  men  virtnous; 
and,  as  tbe  happiness  of  the  world  dependa 
upon  Its  virtue,  there  may  be  much  unhap[d- 
ness  In  It  which  human  laws  cannot  underiake 
to  remove.  Still  less  is  it  cruelty  where  it 
wouods,  not  tbe  natural  feelings,  but  tbe  ac- 
quired feelings,  arising  from  particular  rank 
and  situation;  for  the  court  has  no  scale  of  sen- 
sibilities by  which  it  can  gauge  Ihoguanhtm  ot 
injury  done  and  felt,  and  therefore,  though  the 
court  will  not  absolutely  exclude  considerations 
of  that  sort  where  they  are  stated  merely  as 
matter  of  aggravation,  yet  they  cannot  consti- 
tute cruelty  where  it  would  not  otherwise  liav« 

Speaking  of  thta  passage,  and  of  cruelly  In- 
flicted by  other  means  than  physical  violence, 
Mr.  Bishop  says(g  725):  "And  though  the 
court  may  not,  as  Lord  Stowell  sold,  have '  any 
scale  of  sensibilities  by  which  it  can  gauge  the 
guanlumol  Injury  done  and  felt,'  itmay  aomie- 
times  perceive  that  it  Is  greater  than  can  be 
practically  endured,  aa  well  when  fallingon  the 
mtnd  BBon  tbe  body.  Equally,  whetherof  tbe 
one  sort  or  the  other,  the  court  must  be  made 
afflrmatLvely  to  perceive  that  cruelty  exists  in 
tact,  and  is  sufficient  In  degree,  before  it  cam 
grant  the  remedy." 

Yet  the  practical  view  of  the  law  is  that  a 
degree  of  cruelty  which  cannot  be  perceived  to 
injure  the  body  or  the  health  of  the  body  "  can 
be  practically  endured,"  and  must  be  endured, 
if  there  is  no  other  remedy  than  by  divorce, 
because  no  "scale"  by  which  to  gauge  the 
purely  mental  susceptibilities  and  sufferings 
has  yet  been  Invented  or  discovered,  except 
such  as  indicate  the  degrees  thereof  by  their 
perceptible  effects  upon  the  physical  organlaa- 
tion  of  the  body. 

From  tbe  foregoing  considerations  itfollowa 
that  tbe  findings  of  fact  are  not  sufficient  to 
sustain  the  judgment  "Extreme  cruelty"  is 
not  expressly  found  in  any  sense;  nor  does  II, 
in  the  legal  sense  above  described,  follow  as  a 
necessary  inference  from  the  facta  found.  Tbe 
finding  of  " grievous  mental  suffering"  is,  and 
purporis  to  he,  only  an  inference  or  conclusion 
from  tbe  opprobrious  language  found  to  have 
been  osed  by  the  defendant. 

In  the  case  of  Smith  v.  Smith,  <3  Cal.  460,  In 
which  the  only  issue  wss  as  to  the  fact  of  ex- 
treme cruelty.  It  appeared  that  the  trial  court, 
after  finding  tbe  facts  claimed  to  have  consti- 
tuted extreme  cruelty,  concluded  as  follows: 
"  That  tbe  repeated  acts  of  cruelty,  as  estab- 
lished by  the  evidence,  upon  tbe  part  of  said 
defendant  towards  her  ssid  busband  and  chil- 
dren during  the  last  several  years,  have  inflicted 
npon  the  plaintiff  grtevous  mental  sofleiing." 


Oalifouiu  Bofbxmi  Court. 


Now,  whether  thia  flndliig  U  a  conclosion  of 
law  or  A  coDClniloD  of  fact,  the  decision  that  It 
Is  not  a  flading  of  any  fact  to  iarae  U  coirecl, 
thoughlhefact  of  extreme  crueltjwaa  in  iflane; 
because,  as  we  have  aeeu,  ttie  iDflictlon  of 


Infliction  of  grlevoaa  mental  eDtteriDg,  tlnce  the 
latter  maj  be  ezcuaable,  and  eren  jnatlflable, 
wMIe  the  ftvmer  Darei  ia  ao.    Althon^  the 


without  Buffldent  pn>70catIoii,  oace 
plainttS  a  whore,  and  Mreral  tlmei  a  bitch,  and 
«  witch  from  hell,  in  the  presence  of  other 
people,  jetthisfindlnftls  Justifiable  by  themle 
Applicable  to  findlun  npoa  conflicting  evl- 
dencp-  but,  qnallfle<r  as  It  la  by  the  further 
flnaings  that  the  plalatlff  was  not  nniformlf 
Und  to  the  defeodant,  that  at  the  tlmea  when 
he  called  her  thoae  vile  nunea  ihe  wa*  not 
irithout  fauU  and  that  ber  health  waa  not  In- 
Aired  Iherabf,  ft  does  not  Hand  the  final  teat  of 


Its  mffldencj,  aa  It  does  not  afflrmativelv  abow 
^ _., 1. t._j_j  jj|j|jjj..„ 

_uye  uoea  upon  tnr  '^  " 
.heplaini '   ,      ' 
have  been  amrmativelj  perceired  bj  the  court 


•nr  actual  or  reaaonably  apprehended  ii 
«ftect  ot  the  languue  used  upon  the  body  o 
health  of  the  plain tffT and thereforelt  could  D« 


that  the  cruelty  waa  aumclent  In  degree.  Upon 
the  flndlnga  of  fact,  I  tbtnk  the  Judgment 
abonld  have  been  for  thedefendant;  andaathe 
«ase  appeara  to  have  been  tiioroughlv  tried  aa 
...v-,_..-  .. 'nprrtMr    '"  ' 


TDftlKate  thdr  effect  upon  the  plalatifirs  mind. 
Both  parties  had  been  married  before.  The 
plaintiff  had  three  children  bj  her  former 
marriage,  aged,  respectiTely,  aeven,  nine  and 
eleven  yean,  buttbedefendanthadnocbildren 
bv  bh  former  marrUm.  The  plaintiff  had 
about  |9,B00,  and  decendant  had  property 
worth  about  tlOO,000,  at  the  time  of  tbdr 
marriage.  The  btemperate  hablti  of  the  de- 
fendant, sach  aa  they  were  after  marriage,  were 
known  to  plalntUf  before  marriage,  and  die 
teatifled  that  sbe  once  broke  off  hereagagement 
to  marrr  him  on  that  aoooimt;  and,  aa  a  OOO- 
-dittoD  of  lenewlng  It,  ahe  required  him  to  sign 
a  written  pledge  to  her,  not  that  be  would  not 
43rluk,  but  oan  that  be  would  not  drink  to  ex- 
cess, and  that  nlahand  trembled  from  tbettllect 
ot  drink  at  the  time  be  signed  the  pledge.  Soon 
after  the  marriage  plain  luTs  niece,  then  a  young 
•  '  •  '  e  to  Htb  with  them  sod 


1868,  nearly  three  nionibs  after  the 

tiff  continued  to  reside  in  defendant's  house  tip 


lult;  for  it  appears  Qiat  the  plain- 
i  to  reside  in  defendant's  house  tip 
to  the  time  of  trial,  as  before,  except  that  be 
occupied  a  eeparate  room  from  heia.  The  de- 
fendant kept  bU  pledge  until  about  two  montba 
kfter  marriage.  The  niece,  Hra,  Albce,  testi- 
fied a*  to  the  flist  time  be  became  tntoxicated 
41..  B.  A. 


after  marriage,  aa  follows:  '"When  I  first  cttHM 
down  I  waa  very  much  pleased  with  my  aost's 
choice.    He  was  apparently  a  genttenun,  and 


hemtb 
andewi 


myani. _. 

lo  tbe  Toooi,  and  bs  became  very  angrr 
eagreatdesL  .  .  .  She mnonstrated 
with  him,  aiul  said  to  him:  'Do  you  remember 
the]Ht>inlseyoumad;tomeT'  Beaald:  'Hy 
promise  outside  of  a  btieliiess  tnostction  does 
not  amonnt  to  anything."'  As  to  how  often 
after  thla  first  soens  be  became  intoxicated,  or 
called  ber  vile  namea^  the  evidence  Is  IndeflnilaL 
The  plaintiff  testifled  that  it  may  have  been  two 
m  three  timea  a  month,  but  probably  oftoner. 
She  could  not  tell  how  often,  but  that  the  first 


late  at  night,  upon  whliA  occasion  the  principal 
quarrel  seems  to  have  occurred,  and  as  to  wt  "- 
tiie  plaintiff  In  part  testified  as  foUowa: 


uarrel  seems  to  have  occurred,  andastowhidi 
I  plaintiff  In  part  testifled  as  foUowa: 
uld  not  let_  htm  in  the  room  at  night.  . 


That  was  the  first  oocaaloa  that  happened,  sad 


room  with  me.    My  niece  was  at  the  tbenler 

Uyltttiegtrlhe) 
the  house,  and  asked  me  if  she  could  come  in 


with  Mr.  Albee.    My  little  girl  heard  a  n 


my  room.  I  told  her  she  could  come  until  Mr. 
Waldron  came.  I  says:  '  If  be  comes  bomt 
sober,  yon  will  have  to  so  to  your  own  roooL 
If  he  comes  home  draDK,  yoa  can  stay.'  .  .  . 
We  heard  something  tn  the  nail,  as  If  somebody 
fell.  He  came  to  my  door,  and  demanded  to 
come  in.  I  toM  him  be  could  not  come  In. 
.  .  .  Ee  said  be  wanted  some  qoilis.  Isaid  I 
had  no  quilts  only  wliat  was  on  my  bed.  I  told 
blm  if  he  had  come  home  sober  he  could  have 
comeln.  Hesave,  'Open  this  door,' and  went 
on  damning  and  cui^ng  and  swearing,  and  I 
thought  I  would  scare  nim,  and  call  a  police- 
man. I  raiaed  the  window.  There  waa  no 
poltoeman  aroand  there.  When  I  called  the 
policeman  he  says, 'ToudamnUtch,  you  damn 


whore,  you  damn  trump,'  or  sometbinfE  1: 

trump.    Isays:    'I  wQl  not  stand  that  tntoa 

worM.'   I  was  paralyzed.    Inevertbongbt  Ht. 


paralyzed  me.  Then  thecolored  giri  beard  him 
down  stairs,  and  she  came  np,  and  tried  to  get 
him  down  stairs.    He  went  clown  and  sat  in  the 

Giilor  by  the  fire.  ...  It  waa  about  the  hol- 
Bys,dtber  the  last  part  of  Decembers  a  little 
after  New  Tear'a.  I  cannot  exactly  tell  when 
the  next  time  was.  Of  oonne  I  did  not  fed 
very  kindly  toward  Urn  aftv  be  called  me  those 
names,  and  whoi  I  got  bitt  sober  I  gnve  blm  a 
piece  of  my  mind  about  it.  He  was  aitting  at 
thebesdoltheUble,  sndlsmiohtm:  'Yod 
have  cnlled  me  the  very  worst  Und  <rf  names  the 


Probably  y<m  are  filling 
me  after  the  women  that  vouhave  been  naed  to 
BSMKdate  with  all  your  lift.  It  comes  nslunli 
but  remember  yon  cannot  call  ma  any  such 
names  sa  that'    He  spoke  ot  his  property  at 


"WuhlDgtmi  Oaidfliu,  lod  nyii  '  Look 
-wealth  ibemd' of  Ton.'  I  Mys:  'Tbewealtb 
i^hMtd  of  me  doD  t  llcetiM  toq  to  call  me  any 
.«achnamec'  BeMTt:  '  If  yon  leare  me  ;oa 
will  go  (0  the  poor-liotisF.'  It  waa  no  um  for 
DM  to  talk  to  htm  Bt  aU  aboat  It  He  bebaved 
blmwlf  for  a  Httle  while.  About  a  week  or  ao 
fae  behaved  blmael^  kind  of  ttayed  «ober;  did 
'  not  drink  much.  He  kind  of  thought  I  would 
■do  iomething,  I  guees.  Then  I  guCee  he 
thought  I  would  not  I  don't  know  wkat  it 
waa.  Id  the  hall  upatalm,  anyhow,  he  taye: 
'  Ton  are  a  dams  wh(»e,  anyliow.'  Just  then 
J  leaned  over  the  banlMet,  and  aaw  my  niece  oi 
the  alalra,  and  I  tays:  '  Jeonia,  did  you  hea 
what  he  called  mef'  She  nya,  •  Tee,  I  did. 
Be  lays:  ■  Ob,  well,  I  will  take  it  back.'  .  . 
When  be  thought  ibe  heard  Um,  be  myi:  'L 
will  take  it  back.'  I  lays:  'Tou  better  take 
Jt  back.'"  It  appears  that  there  was  no  apare 
lied  is  thekouaeatlhetlme  she  barred  bimout 
«f  her  room,  theb  apare  bed-room  not  being 
fully  tumiilied  at  lliat  Ume.  On  croet- 
oamtuatton  pWntUt  tald:  '"Hie  time 
there  waa  a  fitM  aboot  tbe  qulHa  waa  the  flnt 
time  he  called  me  namea.  .  .  .  When  I  told 
lim  be  could  not  come  in  be  nys:  'I  want 
aomequUts.'  I  lays:  1  have  none  Id  here  only 
what  is  on  my  bed,  and  ft  you  had  come  home 
«ober,  air,  yon  could  come  in,  and  have  quills 
where  you  belcmg.' "  BeinE  asked  by  her 
•conneel  if  ahe  ever  did  auythinc  to  provoke 
Jtlm  or  Mek  qnarrela  with  him,  ahe  answered: 
"He  would  come  home  drunk,  yon  know.  I 
would  lay;  'Sow,  Dave  Waldron,  now  yon 
are  drunk  again.'  I  would  go  on,  and  I  nM: 
'Now  you  know  very  well  the  promise  tou 
made  me,  and  the  condition  upon  whicn  I 
■narricd  yotu  and  yoti  have  broken  that  prom- 
be,  and  you  know  you  took  an  oatb  to  me,  and 
j€m  kept  --' —  ■— ' —  —  — — '-■"  —  -  '-- 
^monlb■.'  . 


invited  

Held  to  take  nim  off  of  the  floor.  He  hai  fallen 
In  the  front  door  to  the  whole  houae  shook. 
When  he  would  oome  home  ao,  I  was  a  little 
Ut  provoked.yonkDow.  Then  I  would  tblnk 
dt  was  my  time  to  talk  to  Um,  and  teU  bim 
what  be  was  dtdng.  He  could  not  enjoy  bis 
money,  and  when  be  would  get  to  drlnBlng  be 
would  kill  himself.  I  would  tell  Um  about 
bts  soul,  and  the  hereafter.  Then  he  would 
answer  me  in  the  most  terrible  blasphemous 
remarks  when  I  would  begin  snytbing  about 
a«ligloni  subjects.  ...  At  one  time  I  don't 
know  as  be  hsd  much  liquor.  ...  I  made  the 
meet  solemn  appeal  to  him  In  the  dining-room. 
When  I  got  through  he  knew  I  was  rlgbL 
.  .  .  When  I  made  this  eloquent  appeal  to 
lilm,  he  picked  up  bis  bead,  and  said;    'Tou 

*re  a  d fooL'    My  appeal  was  all  right, 

but  It  waa  foolish  to  apply  It  to  bim.  ...  All 
I  would  do  I  would  talk  to  him,  you  know, 
«iid  scmietlmaa  I  would  scold  bim.  ...  I 
-Mya;  'Didn't  tout  flrst  wife  ever  scold  you 
:aboat  your  acoooa  generally,  and  try  to  make 
vou  do  what  was  ririitT  Didn't  the  scold  like 
Idor  Hesald:  'Bhescoldedlouderand faster 
than  TOU  do,  bnt  she  did  not  spread  it  on  quite 
•o  thick,'  meaning  It  waa  not  to  (he  point  as 
mine  was." 


4n 

Mrs.  Albee,  the  niece,  teatlfled:  "I  think  n 
was  after  Christmas  that  his  language  and  con- 
duct was  moat  vUe,— well,  almoat  up  to  the 
time,  and  after,  die  applied  for  a  divorce." 

So  it  teems  that  the  plaintifr  and  her  nieoe  n- 
malued  In  the  houae  with  him,  and  that  th« 
quarreling  waa  kept  up  after  the  snlt  tot  di- 
Torce  had  been  commenced,  the  niece  remain- 
Ing  nnlil  she  was  married,  nearly  three  mootbi 
after  the  suit  waa  commenced.  Being  asked 
how  often  she  heard  bim  call  plalntifl  vita 
namea  before  the  divorce  suit  was  commenced, 
Hri.  Albee  anawtoKd:  "I  neret  beard  him  ciJl 
hot  out  of  her  nameexcept  this  once.  I  beard 
bim  oaD  her  a  whora  but  once.  I  never  heard 
him  call  heraUlch.  .  .  .  I  remonstrated  with 
him.  I  was  very  Indignant,  and  I  qwfce  to 
hint  about  his  conduct. 

Plaintiff  admitted  that  the  defendant  was 
an  honest  man  in  all  his  businees  tnnssctlont. 


cal  violenoe  from  htm  when  be  was  d 

In  their  quarrels  she  appears  to  have  been 
more  than  bis  match,  though  the  conld  not 
descend  to  snswer  his  profanity  and  obscenity 
in  kind.  While  dmuenneet  waa  no  excuse 
for  calling  her  vile  names  under  any  circum* 
staooes,  yet  the  Inioriont  diect  thereof  upon 
her  mind  should  not  have  been,  and  probably 
was  not,  so  bad  aa  if  he  had  deliberately  called 
ber  by  those  namea  when  be  was  sober.  No 
menial  sulferlog  produced  by  bit  drunkenness 
merely  can  be  considered,  oecause  not  com- 
plained of.    Baiiua  V.  OuteU,  H  CaL  069. 


her  caller  snd  the  colored  servant  beard  him 
call  her  out  of  her  name;  and  that  he  was  not 
aware  that  even  they  beard  what  be  Raid,  or 
that  the  caller  upon  the  nieoe  was  in  the  bouse 
at  (be  time.  Thb  seems  material,  as  lending 
both  to  modify  the  otherwise  apparent  motive 
of  the  defendanl,  and  to  mitigate  the  alleged 
painful  effect  upon  the  mind  of  the  plalnoH; 
as  witbont  this  quallBcatioo  It  would  t^ftu 
that  the  defendant  intended  to  defame  ths 
plaintiff  in  public  estimation,  which  would  tn- 
dlcnle  a  worse  motive  on  bis  part,  and  produce 
a  more  painful  effect  upon  ber  mind,  than 
would  the  mere  Intention  prlvalelv  to  annoy 
ber,  or  to  revenge  himself  for  the  fancied 
wrongs  of  baring  been  barred  out  of  bet 
room  and  threatened  with  the  police.  While 
the  defamatory,  obscene  and  profane  langnags 
of  the  defendant  was  wholly  unJustiBed,  Inez- 
cutable  and  unmanly.  It  may  be  said  that  the 
conduct  of  the  plslntiff  was  at  least  unkind  sod 
censorious,  and  tended  to  provoke  angc 


Judgment  and  a  mistakeo  view  of  the  duly  of 
a  wUe  under  the  circumstances.  She  probably 
deemed  it  ber  du^,  by  means  of  censure,  r» 
proach  and  scolding,  to  make  ber  huwand 
"do  wbat  waa  righ^"  and  it  teems  that  tba 
faithfully,  in  teason  and  out  of  season,  applied 
such  mean^    In  thi^  I  ^ilnk  she  wss  mistaken. 


Oalitobku  Sufbkvb  Codbt. 


Aoa, 


Intemperate  hiubaodi  an  seldom,  If  ever,  re- 
formed by  iuch  trealmenl,  ivbereai  uniform 
fcindneu  maj  oFteo  prove  effectual,  and  nerer 
Lnrmf  ul;  but  should  kindness  fait,  and  tbe  in- 
temperaDce  of  the  fauBband  become  habitual, 
tbe  wife  will  be  entttled  to  a  divorce  on  that 
ffrouod  elooe.  I  tliick  the  judgment  should 
Be  reversed,  and  tbe  court  belotr  directed  to 
render  Judgment  for  the  defendanl  on  the  flnd- 
Inga.  without  cosia,  and  that  tbe  appellant  pa; 
his  own  cost*  of  the  appeal. 

We  concur:  Belcher.  0.  0.;  Foote.  a 

Per  CoriBm: 

For  the  resBons  pren  In  the  foregoing  opin- 
ion, tlie  judgment  U  reterted,  and  the  eovrt  be- 
low directed  to  render  Jftdgmeni  for  the  dfftvd- 
an(  on  the  findings,  tnithotit  eosti,  and  that  tit 
appeUant  pay  hi§  own  eoat*  of  the  appeal. 

I  dissent:  F»terBon,  J. 

MeFarUtnd,  J.,  dissenting: 

I  disacnt.  It  Is  poasible  that  the  Judgment 
In  tbia  case  might  be  reversed  for  want  of  suf- 
ficient proof  oC  facts,  but  I  dissent  in  teto  from 
tbe  views  expressed  in  the  opinion  adopted  by 
the  majority  of  the  court  on  the  subject  of  ex- 
treme cruelty.  The  opinion  goes  back  to  the 
old  cases  of  Morrii  y.  Morrit,  14  Cal,  BO,  and 
FoineUon  t.  Pomlton.  23  Cal.  362,  and  adopts 
their  doctrine  that  on  conduct  of  a  husband 
towards  a  wife  constilules  extreme  cruelty  nn- 
leas  it  injures  bodily  health  or  endangers  physi- 
cal safety.  It  treats  a  woman  as  baTiog  only 
a  bodilv  structure  and  pliy&ical  organs  like  one 
of  tbe  lower  animals,  and  utterly  ignores  her 
mental,  moral  and  emotional  nature.  Those 
cases,  follnwing  musty  deciaions  in  the  past, 
when  women  had  few  civU  immunities  wbich 
man  was  bound  to  respect,  were  determined 
before  the  present  Statutory  Law  of  Califor- 
nia upon  the  subject,  and  at  a  time  when  hu- 
man riirbts,  as  human  rights,  were  tiut  dimly 
lecogntzed,  eren  In  these  free  United  Stales, 
and  when  eilreme,  end  in  some  cases  whoie- 
■aie,  violation  of  personal  liberty  was  common 
aninst  alt  except  one  class,  vfk,  white  male 
Citizens.  Tbe  tlieoiy  of  those  cases  la  that  a 
husband  may  heap  all  sorts  of  wrongs  upon  a 
wife  short  of  beating  or  threfits  of  personal 
violence:  that  bis  conduct  towards  her  may  be 
ft  continuous  series  of  acts  of  iusuli  and  con- 
tumely; that  be  may  coniinuously  call  her  vile 
names,  and  unjustly  and  falsely  charge  her  In 
the  presence  of  others  with  indecent  acts  and 
base  ptaciices,  so  tbitt  she  is  ashamed  to  look 
her  neighbors  in  the  face,  and  unable  to  find 
aught  in  life  hut  misery,— so  that  tlie  common 
voice  of  mankind  would  coll  him  cruel  beyond 
all  patience;  and  yet,  as  long  as  her  physical 
conatitulion  can  bear  up  under  tbe  slraio,  she 
can  get  no  redress.  She  must  be  a  wreck  be- 
fore she  can  be  rescued.  This  doctrine  makes 
legal  cruelty  depend,  not  on  Ihe  misconduct  of 
the  busbnnd,  but  on  the  endurance  of  the  wife, 
nut  on  tbe  guilt  of  the  wrongdoer,  but  on  tbe 
vitality  of  tbe  victim.  The  ancuish  of  tbe 
mind  must  have  eaten  through  the  flesh,  and 
exhibited  itself  In  bodily  disea-^e,  before  there 
can  Ik  any  legal  evidence  of  cruelty.  But 
some  women,  Uke  some  men,  have  inherited 
from  aturdy  ancestors  physical  couslilu lions  so 
robust,  with  bone  and  blood,  and  muscle  and 
•  L.R.A. 


I  nerve,  and  heart  and  lun^  k>  charged  witb 
'vitality  that  the  woes  of  a  Lear  would  not  wear 
out  tbe  machinery  or  obstruct  the  currents  of 
healthy  phy^cal  life.  Must  such  a  woman 
snSet  on  forever,  and  only  the  weak,  who  faint 
at  a  gentle  reproach,  be  rellevedf  There  Is 
not,  in  my  opinion,  any  necesslly  whatever  lo 
follow  Morrii  v.  Mom*  and  I^/tceUon  t.  I\neet- 
ion  aa  authorities;  for  since  they  were  decided 
the  Statute  Law  has  been  changed,  and 
changed,  I  think,  for  the  express  purpose  of 
obliterating  thoae  decisiona  At  that  time  the 
Statute  merely  made  "extreme  cnielty  in  dtber 
party"  a  cause  of  divorce,  without  any  attempt 
to  define  or  describe  It.  Hit.  Qen.  Lairs,  par. 
S4ie.  Bui  the  Code  baa  added  the  following: 
"Extreme  cruelty  is  tbe  infliction  of  grievoua 
bodily  injury  or  grievous  mental  anfferiug  up- 
on the  other  by  one  party  to  the  marriage. " 
avil  Code,  §  94.  Here  "bodily  injury"  and 
"mental  suffering"  are  mentioned  as  two  en- 
tirely distinct  things,  and  each  by  itself  as  coa- 
Blltuting  extreme  cruelty.  If  the  Legislature 
bad  merely  meant  tx>aily  Injury  caused  by 
mental  suffering,  there  would  have  been  no 
occaaion  for  tbe  legislation  at  all,  because  that 
was  included  clearly  in  tlie  decisions  in  tbe 
M/yrrii  and  Poaelion  Oaiei.  It  is  entirely  evi- 
dent, therefore,  to  my  mind,  that  both  In  a 
philologie  and  historical  view  the  language  of 
section  M  means  lha(  tbe  infliction  of  grievous 
mental  anguish  alone  constitutes  legal  cruelty. 
It  it  aaid  that  tbe  deflnitton  of  extreme  cruelty 
In  section  M  is  defective.  Of  course  there  can- 
not be  a  perfect  definition  of  such  a  thing. 
The  qualities  of  hnman  actions  cannot  In  des- 
ignated by  accurate  lines,  as  fields  can  be  by 
fences.  Can  grievous  bodily  Injury  be  ac- 
curately defined?  It  is  said  that  the  infliction  of 
grievous  sufterio^  does  not  imply  wrong  or  in- 
justice. Bntseciion  04  Is  dealing  with  extreme 
cruelty,  and  uses  that  phraBe.  And  does  not 
"extreme  cruelty"  H«elf  imply  wrong  and  In- 

JusticeT  And  while  extreme  cruelly  of  either 
Ind  cannot,  in  the  very  nature  of  things,  be 
accurately  defined,  there  la  often  misconduct 
so  far  oulside  of  and  beyond  that  produced  by 
the  ordinarf  weaknesses  and  passions  of  men 


reel  decision  must  depend,  i 
pend,  upoo  the  sound  sense  and  judgment  of 
Juries  and  courts.  Some  divorces  are  no  doubt 
oblnined  upon  kaufflcient  proof;  but  It  must 
be  remembered  that  one  reason  why  more  di- 
vorces are  granted  than  formerly  Is  because 
formerly  wives  had  no  remedy  for  many  out- 
rageous wrongs. 

A  petition  for  rehearing  was  subBequentlv 
Bled,  and  on  September  1,  1800,  Works,  Jl. 
on  behalf  of  the  court,  delivered  Uie  following 
response  thereto: 

A  rehearing  Is  denied.  The  petition  In  this 
case  is  diacourieous  and  djsres;^tful  in  some 
of  its  language.  Ilowever  Individual  members 
of  the  court  may  regard  such  conduct  on  the 
part  of  attorneys  as  oirecline  them,  personally. 
It  is  an  oSeuse  against  tbe  court  that  cannot  be 
allowed  to  pass  without  rebuke.  An  attomev 
who  has  a  sufficient  uudeiatauding  of  hia  high 


IBM. 
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caning,  and  ttie  mpect  due  to  the  court,  as 
well  as  the  respect  due  to  his  profession,  should 
not  BO  far  forget  hfniM>lf  as  to  use  such  \nn- 
gnage.  Bec&use  of  the  Important  quesUoD 
presented  ne  have  carefully  oonsldered  the 
pointB  made,  ootwilhstanding  the  manoer  ia 
wliicb  the;  were  presented  in  the  petition. 
But,  harlo^  done  Uiis,  out  of  coosideraliou  for 
the  better  teeliogs  of  counsel  who  Sled  it,  Eis 
well  as  to  prevent  a  recurrence  of  a  like  oHenee. 
tbe  objectionaLle  language  should  not  be  per- 

PluatedaaBpartof  the  recordaof  Ibecourt.  It 
Ibete (ore  ordered  that  the  petition  foraie- 
bearioK  be  and  the  same  is  liereDT  strickeu  from 
the  flies. 


We    I 


Thornton,    J.;    Tox,   J.; 


Beattj',  Oh.  J.,  dissenUDg: 

I  did  not  participate  In  the  decision  of  tills 
case,  owing  to  want  of  opportunlt;  to  examine 
It  within  the  time  allowed  for  a  decision. 
Since  the  petition  for  rehearing,  I  have  con- 
■idered  it  carefuttj,  and  I  am  unable  to  concur 
in  the  judgment  or  tbe  order  refusion  a  re- 
taeaiing.  1  think  section  94  of  the  Civil  Code 
defines  extreme  cruelly,  and  that  by  such  defi- 
nition it  consists  of  either:  fiT*i,  the  Infilction 
of  grleToiu  bodily  injurj;  or,  meond,  the  in- 
fliction of  grievous  mental  suffering.  Thia 
definition  was,  I  think,  intended  by  the  Legis- 
lature to  be  complete,  and  this  conclusion  is 
not  Invalidated  by  what  must  t>e  conceded  to 
be  true,  via.;  that  the  acts  or  words  causing 


the  mental  suffering  or  bodily  Injury  must  ba 
not  only  intended   but  unjustiflable.     These 

S[ualilies  of  the  acts  of  cruelty  ate  sufQcieDtlj 
mplied  in  the  word  "infliction."  In  this  view 
the  flndlng  of  the  superior  court  comes  up  to 
the  law,  and  nothing  more  can  be  requlied. 


application  of  the  epilheta  testiOed  to  by  a  man 


but,  on  the  o^er  hand,  they  probably  woiUd: 
and  in  this  case  the  superior  court  has  found 
that  tbey  did,  In  tact,  cause  such  suffering, 
unless  this  oodcIusIod  Is  negatived  by  tbe  other 
fact  found  that  her  bodiljliealtfa  was  not  af- 
fected. But  this,  in  my  opinion,  was  not  es- 
sential as  a  test  of  tbe  degree  o/  suffering  con- 
templated by  t^  Btatute.  While  dissenting 
from  the  Judgment  of  the  court  and  tbe  order 
refusing  a  reneaiing,  upon  the  grounds  thus 
brietty  Indicated,  I  concur  In  the  view  that 
some  of  the  language  employed  bv  counsel  in 
their  petition  for  rehearing  was  intemperate, 
and  improper  lo  go  upon  tlie  records  of  the 

MoFulud.  J.: 

I  dissent  from  the  order  denying  a  reheat- 
ing, and  adhere  to  the  views  ezpr^sed  In  mj 
former  dissenting  opinion.  I  concur  In  Ihs 
views  of  tbe  majority  of  the  court  as  to  the 
objectionable  language  used  in  the  petition  for 
rehearing. 


HEW  YORK  COURT  OF  APPEALS. 


John  H.  JEPHSON,  Appt. 


1.  To  MttChoris*  Mita« 


saont  otimxmm 


tiLtoBliite.  as  provided  for  br  I«wb~UE6.  oliap.  UT, 
1 1.  It  la  IndlspeosBblB  tliat  the  p^son  aseeaMd 
diall  In  tact  have  moncr  tnveated  In  a  biudneaa 
canted  on  br  Um  tn  this  State,  either  as  a  prln. 

fl.  W— owpra  oumot  ae^pdre  Jorlwllo- 
tlon  to  aiako  ■■■oaanmif  br  determln- 
Init  that  ther  bave  It;  their  auttainitr  to  aot  most 


alwars  depend  upon  dw  exWenoe  of  tbe  jurls- 
dlotlonal  fgota  deeorlbed  In  tiie  Btatute  b;  which 
tlieir  aulborlty  la  oonferred  and  a  the;  act  with- 
out Jurisdiction  their  Bsseasment  Is  void  and  open 
to  attack  Id  an^  prooeedins  lakan  to  ttiforo* 
parmentot  It. 

8<  Tbe  qneatlon  whetlier  or  not  persona 
or  propertj  wpo  naaeaaaUe  under  the  siat- 
utci  of  a  State  b  Jurisdictional,  and  la  alwan 
open  tolo  veatbcaUon  when  the  autborltj' to  maka 
an  asseesuent  Is  assalied. 

4.  A  nonfMldMit  oomlng  Into  »  Stmt* 
far  bnalnesa  pnrpooao  and  bavins  no  prop- 
erty In  the  locality  where  he  stops,  and  no  lott 
reason  to  suppoee  that  be  will  be  taxed  there.  Is 
under  no  obUgatJoD  to  examine  the  asseannent 
llsta  of  that  looaUtr.  and  oaunot  be  held  liable  for 


Itie  dwlalon  of  asseesora  upon  the  question  of 
resIdeDce.  and  ooaaaqueDtlr  of  Jurisdiction.  Is  not 
eoDoluBlre,  but  Is  open  to  review,  and  beoomea  a 
quEation  of  bet  fortbelurr.  I>onv.FOx,<n  H. 
r.  aC:  Dom  T.  Backer,  O  N .  T.  20;  B«  Hew  Tork 
OtthoUo  Protrotorr,  TT  X.  T.  BIS. 

If  tliq>  tere  Jurisdiction  of  the  petson  and  tbe 

propertr  (tf  tte 

'                   -  --  .  .                         la  are  void.   Na- 
ilr     -* ■" 

ity,  n  H-  r. 

TbelT  JmlBdlatloii  dependa  on  the  law  defloinf 
thete  powera,  and  the  faots  of  oaaea  whlok  bring 
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them  within  Its  terms.  Prt«ton  v.  Boston,  U  Plek, 
1;  Frseman  v.  Kenner,  IB  Plek.  Hi  Lyman  v.  Flske, 
IT  Plck.ZSl;  Hebrew  Free  SoboolAoo.v.  New  York 
Clt;,  I  Hun,  44^  Hays  v.  Paclflo  U.  B.  Co.  6S  D.  8.  U 
How.  C9S,  Ui  I.,  ed.  S5t  Dorwlu  v.  Strickland,  m  N. 
T.UO;  BeltT.PIeroe,  niN.T.  IS;  Hurlbut  v.Oieen, 
a  Vt.  ma:  OrSBory  v.  Bugbee.  Id.  480. 

Tbe7  cannot  oonfer  Jurisdiction  on  themselves 
t>7  wraoarfuU}  deciding  that  they  have  It.  Na- 
tional Bauk  of  Chemung  v.  Blmlra,  S8  N.  T.  Bft 
Weaver  v.  Devendorf,  B  Denlo,  llfc  Pnjaer  v-  So- 
OCT.  G  Bart).  SOe. 

If  tbe  Jurladlotlonal  tact  doee  not  exlat,tlielid». 
termlnatlDn  that  It  does  oiiBt  does  not  estab- 
lU  their  JurisdlctioQ.  Bt  New  Tork  CUboUs 
Protectory,  n  N.  Y.  SIE.   See  1  Destr.  Taxn.  ML 


Nxw  ToBx  Coirxt  of  Atpbau. 


OOT... 


taxt  Ute  roll  and  oboln  a  ecmeotlon  of  tha  aror 
tbcrelii. 

(October  7,  IBHU 

APPEAL  br  dafenduit  from  m  ciidei  of  tbe 
Qenenl  Tetm  of  the  Bupreme  Coort,  First 
Department,  afflnnlag  an  order  of  the  Special 
Term,  eommlitlnK  him  to  the  county  jail  until 
payment  bf  him  of  certain  tazeaasaeaaed  against 
nim  for  persona]  property'    Bnened, 

Tbe  facta  are  fully  stated  In  the  opinion. 

Mr.  T,  h.  Mlntoii,  of  the  firm  of  I>oa|p- 
!«■■  *  Minton,  for  appellant: 

If  tbe  aasMsora  were  without  joiigdlctloD, 
the  assessment  was  void  and  tbe  appellant  has 
the  ri^ht  to  resiU  this  proceeding  to  collect  tbe 
tax  without  bis  having  taken  any  proceedings 


492;  Domv. Backer,  nS.  t.  281;  Btmart 
GryiUiT,  1  Cent.  Sep.  H&.  100  N.  T.  B78;  1 
Oon  V.  Anderaon,  47  Mich.  B02;   Zink  v.  Mo- 
Manvt,  4B  Htin,  CSS. 

It  the  jurisdictbnal  facts  do  not  exist,  the 
detennlnaUoo  of  tbe  assessors  that  those  facts 
do  exist  does  noteelsblisb  Jurisdiction  In  them. 

Be  Ifau  York  CathotU  ProUclorj/.n  N.T.  B42; 
Dom  v.Badcer.  81  N.  T.  861. 

There  should  be  no  obligation  on  his  part  .  _ 
examine  the  assessment  rolls  to  determine 
whether  the  asaesBors  think  the  facts  conferring 
tbe  jurisdiction  exist  In  his  case,  when  he  him- 
self  knows  the  facts  do  not  ezlsL 

St  Dmiglai,  48  Hun,  818;  8t.  Fout  v.  Mer- 
ritt,  7  Hlnn.  298. 

Tbe  constitutional  jjrovlilon  {hat  no  person 


tugs  for  the  assessment  snd  collectlnn  of  taxes. 

atuaH  V.  Falmtr,  74  N.  Y.  IBS;  Bemttn  t. 
Whtelar  1  Cent.  Rep.  691. 100  N.  Y.  B78. 

JVr.  John  O.H.  Meywni,  for  respondent: 

If  jnrlsdlctton  to  Impose  the  tax  existed,  It 
Is  too  late  now  to  reduce  the  amount  of  the  tax, 
or  Inquire  into  Its  fairness. 

B»  MeMahm.  67  How.  Pr.  118,  afflrmed,  84 
Hun,  eS4;  Peopie  v.  WaU  Street  Bank,  89  Hun, 
imtMeMaJim  v.  PalTner.  8  Cent.  Bep.  188, 102 
H,  Y.  176-190. 

Jurisdiction  existed  to  impose  tbe  tax. 

Laws  186B,  chap.  87,  S  1,  and  general  term 
opinion  In  tUf  case,  41  Hun,  479, 

Bngwe,  CA,  J.,  delivered  tbe  opinion  of  the 
Qourl: 

Tlifi  was  an  application  to  the  Supreme 
Court  by  tbe  Recdver  of  Taxes  in  tbe  Cin  of 
New  York,  under  section  807  of  the  Glir 
Charter  (chap.  410,  Laws  1883),  for  a  warrant 
to  enforce  a  p^ment  of  a  tax  upon  personal 
proiwriy  tiy  a  nonrealdenL  Tbe  section  au> 
tborizinK  tbe  proceeding  reads  as  follows:  "In 
case  of  toe  refusal  or  neglect  of  any  person  to 
payanvtax  impoaed  on  film  for  personal  prop- 
arty.  If  there  be  no  goods  or  chattels  In  his 
poasesrion  upon  which  the  same  may  be  levied 
■^  dlatresa  and  sale  according  to  law,  and  if 
tbe  propert;  ttsessed  shall  exceed  the  sum  of 
(1,000,  the  said  receiver.  If  he  has  reason  to 
9L.RA. 


bellere  that  tha  person  taxed  has  debts,  credit^ 
choses  In  action  or  other  personal  property, 
not  taxed  elsewhere  in  this  State,  ioA  apon- 
which  levy  cannot  bo  made  accerdiiig  to  law, 
may  thereupon' in  his  discretion  make  apidlca- 
tion,  within  one  year,  to  the  court  of  oommoa 
pleas  of  tbe  county,  or  the  aapreme  court,  lo- 
enfoice  tbe  payment  of  such  tax." 

The  application  was  based  upon  a  petition, 
sQeging  the  imposition  of  the  tax  upon  the  do- 
fendant  In  tbe  year  1888,  as  a  nonreddeot  do* 
ing  bnsinesa,  snd  hsving  capital  Invested 
therein.  Id  the  City  of  New  York.  An  order 
to  show  cause  why  the  relief  asked  should  not  - 
be  granted  wu  issned  and  served  upon  the 
defendant,  and  upon  the  return  day  thereof  be 
appeared  and  showed  that  be  was  at  the  time 
the  alleged  assessment  waa  made,  and,  for  •_ 
long  time  [nevlous  thereto  bad  been,  a  resident 
of  the  State  of  New  JersCT,  and  had  never- 
transacted  business  In  the  dity  of  New  Yoik, 
except  as  the  agent  of  a  corporation  organized'  f 
and  doing  business  In  tbe  State  of  New  Jersey,  ' 
as  a  manutacturer  of  carriages;  that  the  oom- 
pau;  had  a  wareroom  In  tbe  City  of  New  York 
for  the  exbibiiion  and  sate  of  its  own  manu- 
factures, and  that  defendant  had  charge  of 
such  wnreroom  as  Its  igent  These  facts  were 
undisputed,  and  must  be  considered  as  coit> 
cluslvely  established  in  the  further  oonsldeis- 
tlon  of  Uie  case. 

The  authority  of  the  assessors  to  make  the- 
Bssessment  in  question  is  claimed  to  hare  been 
derived  from  section  1,  chapter  87,  of  the  Laws- 
of  186C.  which  reads  as  follows;  "All  persons 
and  associations  doing  business  in  the  State  of 
New  York  as  merchants,  bankers  or  otherwise, 
eiiber  as  principals  or  partners,  whether  special 
or  otherwise,  and  not  resldeuls  of  this  State, 
shall  be  assessed  and  taxed  on  all  sums  invested 
In  any  manner  In  said  boalness.  tbe  same  as  if 
tbey  were  residents  of  this  State,  and  said  t(ue» 


seve rally  belong." 

This  Statute  clearly  defines  the  llmlla  of  tbe 
power  possessed  by  the  assessment  officers,  and 
their  jurisdictitm  depends  upon  tbe  exlstenc»- 
ofUiefscU  stated  in  tbe  Statute.  ToauthorizA 
■asessment  under  this  Statute,  it  Is  iudis- 
isable  that  tbe  penon  assessed  shall,  in  fact, 
re  money  tnveated  in  a  business,  carried  oii 
by  him  In  this  Stste,  rither  as  a  prindpal  or- 
partner.  Assessors  cannot  acquire  jnrlsdictlon- 
to  make  assessments  by  determiBlng  that  they 
have  it,  and  their  authority  to  act  must  always- 
depend  upon  the  existence  of  the  JarisdictloDal 
facts  described  in  the  Statute.  Tbe  facts  slated 
conclusively  show  that  the  defendant  was  not- 
doing  such  business  in  the  City  of  New  York, 
either  as  a  principal  or  a  pertno:,  and  that  be 
did  not  have  any  monvrmTested  in  the  bu^ 
sees  then  carried  on.  That  business  was  car^ 
ried  on  t^  the  coiporatioo  of  which  the  de- 
fendant wss  agent,  and  tbe  money  inveated  in- 
it  waa  the  property  of  that  corporation.  The 
court  below  oonceded  that  If  the  facta  stated 
bad  been  known  to  the  taxcommlsstouersUMif 
could  not  lawfully  have  made  an  iiiiiniiiiiiiiiil 
— ilnst  the  defendant;  but  It  was  claimed  Ibat- 
act  of  the  oommlssIoneTs  in  making  it  nwai 
judicial  and  could  not  be  assailed  collaterally^ 
and  that  t^  defendant  should  have  adoptew 
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tome  meuu,  dtber  br  ■ppearlng  before  tbe 
Ux  commlaafonen,  wnea  they  Ht  to  review 
■imiiMiiiii'iili.  and  urged  hia  noQ-lfabUttj'  to  t&x- 
■tioa,  or,  bj  certiorari  from  the  deteimfuatlon 
of  tbe  uaeHon,  ralwd  the  qaertlon  of  hli  lia- 
hUl^. 

There  li  no  pren^tlTe  of  the  govenimait 
which  !■  more  liabk  to  ebuM  than  that  which 
autlioTJzes  It  to  seize  and  appropriate  the  prop' 
erty  of  the  ddzen  for  public  purpoaea,  and 
none  which  is  ngaided  wKh  more  Jeaknu 
■crutinj  by  tbe  ooortK  Tlte  authority  of  lU 
officer*  to  ezerdsa  tbe  powoa  of  tazadon  has 
onifermlT  been  carefnlly  ecmtinlMd  and  Uni- 


jnatlce  and  bw,  to  permit  the  Ub^ty  of  the 
dtizen  to  be  Jeopardized  by  a  attahied  and 
doDbtfnl  conatruction  of  a  statute,  Ttie  de- 
fendant baa,  confeasedly,  been  aaaaved  upon 
property  wbich  he  (Ud  not  own,  and  to  now 
threatened  with  impriaonment,  onleaa  he  pna 
the  illeital  exactioD,  The  only  antbority  the 
but  commiasioDeia  liad  to  aaaeaa  tbe  perwo^ 
propern  of  a  acnreiideDt  waa  in  tbe  event  that 
he  employed  it  In  carrying  on  a  boslneaa  In  thto 
Btale,  M  principal  or  nanner.  But  tbe  de- 
fendant baa  been  laiaa  upon  an  InTeatment 
which  he  never  made,  and  upon  a  budoeaa 
carried  on  by  other  partlea,  Thia  baa  been 
done  upon  tbe  theory,  not  that  be  lud  properly 
and  waa  carrying  on  nch  boainefli,  but  becauae 
be  waa  norligent  in  failing  to  examine  tlte  aa- 
aeiament  Data,  and  by  omitting  to  do  to,  and 
obtaining  a  correction  of  them,  luu  been  ren- 
dered liable  to  the  payment  of  a  tax  on  prop- 
erty which  he  did  not  own.  The  property 
uaeaaed  coald  not  have  been  taken  for  Ihe  pay- 
ment of  thia  tax,  aa  it  did  not  belong  to  the 
peraon  against  whom  it  waa  levied,  and  tbe 
atrange  anomaly  to  preaenled  of  an  Meear—  — ' 


be  taken  In  pitymenl  for 
property  atone  to  pointed  ont  by  the  Act  aa  the 
fond  from  which  the  tax  to  to  be  collected. 
UpcHi  aucA  a  foundation  U  built  up  a  pertond 
daim  againat  the  alleged  taxpayer,  which  to 
■ought  to  bi  enforced  bj  imprisonment  The 
ground  upon  which  it  to  claimed  to  be  analain- 
able  to  that  the  tax  commlsBionen  have  de- 
cided that  be  waa  a  taznayer,  and,  fn  ao  doing, 
Mied  Judicially,  and  therefore  tbdr  deterati- 
natiMi  cannot  be  attacked  collateialiy.  It  to 
ai^ed  that,  pubHc  notice  by  publication  hav- 
ing been  ^ven  that  tbe  asaeasment  lolb  of 
Hew  York  City  had  been  completed  and  would 
be  open  for  inspection  and  nvlew  at  a  certain 
time  and  place  in  thM  city,  and  tbe  defendant 
having  fwed  to  examine  them  and  to  procure 
a  cornction  of  tbe  erroneous  asseetment,  waa 
precluded  from  qoeetloning  the  validity  of 
ancb  aaaeaament  In  thto  proceeding- 

Ve  are  of  the  opinion  that  the  defendant 
WM  onder  no  oblleation  to  einmlne  the  aaaeaa- 
ment Uata  of  tbe  (Sty  of  New  York.  It  is  not 
claimed  that  tbe.notJce*  publlahed  by  the  aaaees- 
•  L-B.A. 


on  contained  any  hitlmation  Oat  an  asaew 
ment  had  been  made  against  the  defendant,  or- 
that  ha  had  peraonat  notice  in  any  other  form 
of  tbe  maidng  of  «ud)  aaaeeamanL  There  waa 
no  law  making  the  defendant  liable  to  taxation 
in  New  York,  and  no  foundation  for  a  dainv 
that  he  knew,  or  had  any  reaaon  to  suppose, 
that  an  aiaowment  had  been  made  against  him. 
He  waa  under  no  greater  ot^giuion  to  examine- 
tbe  aseeaament  liala  of  New  York  City  than  any 
other  of  the  thouaands  of  dtizeoa  of  otiier 


nlar  place  may  weU  be  held  Itoble  for  an  ei>- 
roneona  aaaeaament,  if  be  neglects  to  ezamin» 
the  rolla  and  obtain  correction  of  error* 
therein;  but  a  nonreoident  having  no  taxable 
proper^  In  aoch  locality,  and  no  jiial  leaaon  to- 
suppooe  he  has  been  taxed,  to  under  no  aucb 
oblintlon.  He  may  aafely  rely  upon  bto  im- 
munity from  taxation  In  any  place  where  li» 
doea  not  teride,  and  to  not  compelled  to  antid- 
pale  and  thwart  the  act  of  pnbllc  officers  jxo' 
ceedlngwitliontauthori^oflawin  aucbpiaceai 
The  published  noilcei  of  the  oompletlon  of 
aaaeaament  rolto,  required  l^  the  Statute,  aro- 
intended  for  the  information  of  laxpayera  with* 
In  the  Jurisdiction  of  the  particular  asieasmenb 
offlceia,  and  can  have  no  operation  upon  non- 
residents of  ancb  locally,  who  have  nopropm^ 
ty  liable  to  taxation  therein. 

We  thbik  the  authorities  are  clearly  edveraft 
to  the  decision  of  the  court  below.  It  to  con- 
ceded that  the  question  d^tenda  upon  the  fact- 
wbelher  the  asseaaora  had  Juriadiotion  to  mak» 
the  aneMmenL  If  they  bad  not  thai  tbe  as- 
sesament  to,  oonfeaaedly,  void.  Aaaeeaora  aro 
mblaterial  officers  and  do  not  generally  act 
Judicially  In  tbe  performance  of  their  duties. 
Having,  however,  acquired  lurisdlctlon  of  tha- 
person  and  subject  matter  liable  to  be  taxed, 
certatn  questions  may  arise  which  are  neces- 
sarily Judicial  In  character,  and  in  reaped  to- 
ancb  quealiona  their  action  to  neceaaaiily  final, 
— '--  theto  detm-ndnatlona  be  direcUy  aaaalled. 


value  of  pi 
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of  adaim  to  exemption  where  the  peraon 

tdtoltobletobetazed.    Vtour  v. Stem- 

8  Denlo.  118. 
_  _e  anthoritiea  in  thto  Stale  aeem  to  be  quit* 
uniform  to  tbe  effect  that  the  question  whether 
persona  or  property  are  asaesaable  under  tho 
Statutes,  to  a  juriadlctlonal  question  and  to  al- 
ways open  to  Inquliy  when  the  authority  Uf 
make  an  asseasment  u  aasalled. 

The  case  of  Ihm  v.  BaeJter.  61  N.  Y.  2«lj 
cannot,  we  think,  on  prindpk,  be  dtotingutobed. 
from  thto  case.  That  waa  an  action  againat 
the  aaseaaor  to  recover  damages  tor  wrongfully 
asaessliig  the  plalotJlTa  farm  in  the  Town  of 
Ava.  The  farm  lay  partly  in  Ava  and  portly 
in  BooDville.  It  was  assessable  in  the  town- 
ship where  he  resided.  Be  had  formerly  oo 
cnpledahouse  upon  that  part  of  blsfarm  lying 
In  tbe  Town  of  Ava.  Bubeequently  he  re- 
moved into  a  small  honse  built  on  the  land  in 
BoonviUe  and  bad  apparentlv  resided  there 
some  years.  It  was  there  declared:  "It  may 
be  aaid  now  to  be  settled  that  assessors  cannot 
acquire  Jurisdiction  by  deddlng  that  tbey  have 
it.  Before  assessing  Uie  plaintiff  foi  taxation 
in  the  Town  of  An,  it  was  esBenUal  that  h* 
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ahoald  be  a  reeident  of  that  town,  ud  if  Dot 
tbej  bad  no  Jurisdiction."  It  «m  held  tbat  the 
kcnoD  was  gusCafDSble. 

In  Sationai  Bank  of  Chemung  v.  Mtaira,  6S 
H.  T.  49,  Ibe  action  was  to  Tecover  daniBXea 
for  the  conveietoa  of  plaintiffa  propertj.  "nie 
defendant  justified  under  an  allegation  tbat  the 
property  waa  taken  by  its  collector  to  aatisfy  a 
tax  duly  imposed  upon  the  capital  of  the  baok 
hy  tbe  asfeasoia  of  the  city.  Under  tlie  law 
<chap.  761,  l.aws  1S06),  the  capital  of  a  bank 
was  not  assessable.  Tbe  late  Chief  Judge 
Church,  writiog  tbe  opinion  of  the  court,  says: 
"It  in  claimed  that  the  asBessora  had  Junsdic- 
tJon  to  make  tbe  assessment ;  that  their  act  waa 
Judicial  and,  althoueb  erroneous.  Is  conclusive 
until  reversed  by  a  direct  proceeding  instituted 
tor  that  purpose.  This  propositiOQ  cannot  be 
predicated  of  Ibis  case,  either  in  Fact  or  In  law. 
Some  of  the  dudes  of  assessors  are  Judicial  in 
their  nature,  and  ea  to  them, while  acting  with- 
in Qte  scope  of  tLelr  anthotity,  they  are  pro- 
lecled  from  aiiack,  collaterally,  to  the  same 
«xient'as  other  judicial  olBceis;  but  they  are 
■uhordinate  officers,  possessing  no  authortty, 
«xcept  such  as  ia  conferred  upon  them  hy  stat- 
ute, and  It  Is  a  well  settled  and  salutary  rule 
that  such  officers  must  see  thai  they  act  within 
the  authority  committed  to  them.  ...  Bo 
when  their  right  to  act  depends  upon  tbe  ex- 
istence of  some  fact,  which  they  erroneously 
determine  to  exist,  their  acts  ere  void.  .  ,  . 
This  court  held  In  16  N.  Y.  S16,  tbat  if  the  as- 
•essoTS  erred  in  determlainfc  whether  a  person 
waa  a  taxable  Inhabitant  of  a  town,  they  did 
■o  at  their  peril  and  were  liable  to  an  action  by 
the  party  aggrieved.  This  waa  upon  the  prin- 
ciple that  tbe  fact,  although  Judicial  in  its 
figure,  and  requiring  theexerclaeof  Judgment, 
was  DeTertheleaa  necessary  to  confer  jurisdic- 
tion, which  could  not  be  conferred  by  an  er- 
toneous  decision." 

The  case  of  Mffgatt  t.  WaMnim,  15  N.  T. 
816,  referred  to,  was  an  action  by  the  taxpayer 
against  tbe  assessor  for  an  ille^  assessment. 
The  plaintiff  had  been  a  Ksident  of  the  Town 
«f  Oxford  until  the  last  of  May,  when  he  re- 
moved to  the  County  of  Oswego.  The  time 
for  making  assessments  In  OxFord  covered  the 
months  of  May  and  June,  and  the  plaintiff's 
name  was  entered  on  tiie  aasessment  lists  in 
Hay.  It  was  held  tbat  the  status  of  the  tax- 
payer as  to  residence  did  not  become  irrevoca- 
Ely  fixed  until  after  July  1,  Judge  Denio  says: 
"The  plaintiff,  therefore,  was  not  subject  to  tbe 
jurisdicliou  of  the  assessors.  In  placing  his 
name  on  the  roll,  and  adding  thereto  an  amount 
as  the  value  of  his  perwnal  property,  they 
acted  without  anthorftv.  They  are  therefore 
responsible  to  the  pIdntiS  for  the  damages 
whicb  ensued.  It  was  not,  in  tbe  Ttew  of  Uie 
kw,  an  error  of  judgment.'' 
«L.It.A. 


In.  view  of  the  fact  that  the  authorities  OH 
this  point  are  allunlfonn,  we  will  onlyreferto 
Be  Sew  Tork  OatMie  FTotettorg,  T7  NT  T.  843, 
because  it  recognizes  as  an  established  principle 
that  the  determination  by  asaesaors  tbat  a  per- 
son or  his  property  Is  taxable,  is  JurisdictioD- 
al,  and  tbat  an  error  made  by  them  in  auchdo- 
termination  SEainst  the  taxpayer  is  fatal  to  Ibg 
validity  of  the  assessment.  Jv^  Rapallo, 
wridng  the  opinion  of  tlie  coort,  says:  "By 
tbe  Act  amending  their  charter,  Mction  S.  Gli»p. 
647,  Laws  of  Vm,  It  is  provided  tbat '  the  real 
and  personal  estate  belonging  to  and  used  for 
ibe  diaritable  purposes  of  tud  aaaodatlonahall 
be  exempt  from  taxation.'  Tbat  the laod  opon 
which  the  lax  in  qoesiion  waa  imposed  bo- 
longed  to  tbe  petitioners,  and  was  used  for  aucb 
charitable  purposes.  Is  alleged  In  tbe  petidoD 
and  not  controverted  In  any  manner.  The  as- 
sessors consequently  had  no  Jurisdiction  to 
assess  tbat  land;  and  even  it  they  be  deemed  to 
have  determined  e*  a  fact  that  tbe  land  waa 
not  so  used  as  to  bring  it  within  the  exceptian, 
their  determination  was  not  conclusive,  the 
fact  t>eing  one  upon  whicb  tbeir  Jurisdiction 
depended.  If  the  jurisdictloDal  fact  did  not 
exist,  the  determination  of  the  assessors  could 
not  establish  Jurisdiction  in  them." 

The  assessment  olBcers  In  this  case  had  an- 
tbority  to  assess  Uie  property  of  a  nonresident, 
doing  bnsineaa  In  tbU  State  aa  a  principal  or 
partner  fasTiog  money  Invested  in  tne  buaineea, 
and  in  stich  case  only.  Their  authority  to  as- 
sess depHided  upon  the  fact  that  he  was  en- 
gaged in  budness,  and  not  upon  appearances 
which  might  be  deceptive  and  uncertain.  The 
defendant,  concededly,  waa  not  a  principal  or 
partner  in  any  business  conducied  in  this  State, 
and  bad  no  money  Invested  in  such  business. 
His  principal  ml^nt  have  been  engaged  in  such 
business,  and  might  have  been  UaSle  to  taxa- 
tion; but  even  as  to  tbat  there  is  some  question. 
iWi»  V.  CominUtioinertof  Taxt*  28  iT  T.  243. 

But  the  defendant  was  oot  only  not  liable  to 
be  assessed,  tnit  the  case  does  not  show  that 
there  were  any  reasonable  grounds  for  anppos- 
ing  that  he  waa  engaged  in  a  business  making 
him  liable  to  taxation.  He  vras  a  nonresident, 
and  did  not  own  the  properly  assessed,  and  did 
not  appear  to  be  carrying  on  busioesa  in  any 
capacity  except  aa  tbe  agent  of  a  responoibJe 

Snncipal  located  in  another  State.  Without 
iscusslng  other  quesUona  in  the  case,  which 
might  possibly  be  reviewed  upon  tbe  record, 
we  are,  for  the  reawni  stated,  of  the  opinion 
that  tbe  orders  of  the  coorta  below  ahould  be 
reversed. 

Thx  orders  cf  the  Qenetvl  and  apeeiat  T^nu 
ahffaldbeTeBerted,  arid  the  apptieation^  the ptti- 
tioner  denied,  with  cosft  in  iM  tourli. 
AUooncuc 
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'      ALLEN  tt  ol.,  AvpU., 
INTBNDANT.  etc.,  OP  LA  FATBTTB  Hoi- 
(....Ata.....) 

1.   Fowar  to  pnr«IuMe  mnA  hold  prop- 

■rtrforthebeaefltatUietown,and* ■-■-'- 

pubUo  icbooli,  mnd  to  thb  end  to  Ibt: 
UuE,  Will  autborln  town  autborlllei ' 
•.•cbool-houae. 


debta  Id  tbe  kooompllabmeDt  of  aaj  ob]«ot 
olcATlr  within  tbalr  power  ind  nMOuably  «■- 
nntlal  to  tbe  attalDment  of  their  tSbaxtet  purpoHK 
■od  moh  debts  mar  be  eTldenced  by  the  drawlDK 
of  w»mn(a  therafor  apon  dtatmrdns  atOoen  In 
tiTOT  Of  the  oredltore. 
S.  Tlie  poir«r  to  borroir  mone^  la  not 
Incident  to  mnniclpBl  corponttlotu, 
and  to  exist  It  muat  be  gmnCed  bj  npreM  legl*- 
lation  or  It  muit  be  lupported  by  a  legislaUre 
bTeetment  of  power  ooupled  with  tbe  Impoal- 
tloo  ot  dutle*  which  an  hioqmbia 


4>  Warrants  drawn  br  aionlelpal  an- 
thoritto*  for  the  rapayment  of  mooer  borrowed 
br  tbe  oorporatlon  without  author!^  are  not 
enforceable  obllgatloiii,  although  the  moner  was 
•zpendad  for  an  object  foi  which  thaaorpomtloo 
had  power  to  oMi  ti*ct  a  debt. 

%,  A  ^amlripallty  irhlob  ha*  r«calTed 
BMMMrb«»rroir«db)rlta  olKoert  without 
•atboiitr.  and  applied  It  to  the  purchaie  ot 
proper^  wbhib  ttWM  )M(h(a'lnd  to  buf  and  hold, 
and  whlob  was  KMOoablr  neoesaarr  to  the  ex- 
«clBe  of  exprenlr  gmntad  funotlona,  li  liable  to 
the  lender  rormoae7  had  and  reoelTed  where  the 
want  of  power  to  borrow  tb*  moner  anae  almplr 
tiom  a  ftiihne  to  iranl  It,  and  not  from  a  prohl- 
bttlon  to  axendae  Ik 

fMaraaUMU 

APPEAL  b7coiiip1aiD0iit3  froTo  a  decree  of 
the  Cbancery  Oourt  for  Cbambers  County 
diiBolvlng  a  prehmioar;  injunction  reitraining 
tlie  payment  of  cerlaiD  warranla  drawn  upon 
ttw  towntreamirer.   J^trmed, 

Tbe  case  sufiiciently  appears  In  the  opinion. 
UtuTt,  If.  D.  D«naoa  and  ToaapUna  * 
Troj  for  appellants. 
Jiutn.  Samford  A  Chilton  for  appellees. 

HeClallan,  /.,  dellretcd   tbe   opinion  of 
too  court: 

1.  Tbe  lotendant  and  Coundlmen  of  tbe 


balance,  about  |1,800,  irai  borrowed  from  JIdl 
B.  A.  Frederick  by  tbe  town  authorities  and 
paid  to  Scbuesaler.  For  the  repaymeDl  of  this 
loan,  warrants  w  ere  rerularl;  drawn  a^iuat  th« 
treasury  of  the  Town  lor  the  snnu  of  (059.40, 
payable  January  1,  1890,  and  (067.72.  payabk 
Harcb  1,  ISflO,  respectlTely,  and  delivered  to 
Mrs.  Frederick.  The  present  bUI  is  exhibited 
by  reridaot  property  owners  and  taxpayers  of 
the  Town  of  Xk  Fayette,  and  seeks  to  enjoin 
the  payment  of  said  warranu  on  the  fcrounds 
(1)  that  the  muuicipality  o(  La  Fayette  was 
without  authorityto  purchase  the  scbool-house 
or  college  building,  and  that  tbe  money  was 
loaned  ^  Mrs.  Fruderick  with  full  kuowledga 
that  U  was  to  be  used  in  that  bebalf,  and  war- 
rants taken  by  her  with  full  knowledge  that  it 
bad  been  so  applied;  and  (2)  that  the  Intend- 
snt  and  Councilmeu  of  the  Town  of  La  Fay- 
ette had  DO  power  under  its  ctiarter  to  borrow 
money  for  any  purpose. 

3.  Assuming  that  the  tbeorv  of  tbe  bill  aa  to 
tbe  powers  of  (be  munlclpalfty.  and  as  to  the 
character  of  tbe  transaction  between  tbe  Intend- 
ant  and  Council  men  on  the  ona  band  and  Mia, 
Frederick  on  the  other,  is  sound,  the  right  ot 
these  complaiuanta  to  maintain  tbe  suit  is,  as  a 
general  proposition,  fully  supported  by  tlie 
authorities,  and  not  seriously  controverled  by 
tbe  appellees.  2  High,  In],  g  1337,  et  tag.;  % 
Dillon,  Uun.  Corp.  g  S14  et  mo.;  1  Pom.  £q. 
Jur.  §,%  3as-m  S70,  378;  10  Am.  A;  Eng. 
Encyclop.  Law,  068. 

8.  The  first  ground  upon  which  tbe  prayer 
for  relief  la  twsed  Is  in  our  DpiDJou  UDtenabl<k 
Tbe  charter  of  La  Fayette  empowers  themuolo- 
ipal  authorities  to  purchase  and  bald,  or  dis- 
pose of.  for  the  benefit  of  tbe  Town,  leaL 


public  schools  within  the  Tonn;  and  to  tbla 
end,  as  well  as  to  defray  tbe  ordinary  expense! 
ot  municipal  goveroment,  tbe  corporate  au- 
thorities ma;  levy  an  annual  tax  not  exceeding 
one  half  ot  1  per  cent  on  tbe  as!(essed  Ttdue  of 
the  property  thereof.  Acts  1S80-81,  p.  490; 
Acts  1888-69,  p.  1001. 

We  do  not  doubt  that  under  these  grants  of 
power  tbe   municipality  of  la  Fayette  was 


.— VkmlottKit  eorpcratlouM;  pouer  to  borrou 


The  power  to  borrow  moner  or  to  create  a  debt 
h  not  a  oeocwary  Lncldent  Ot  the  power  to  bur 
Ktounda  and  build  school-houses,  and  hcnoe  ahould 
not  be  Implied  aKalnst  the  spirit  and  poller  olearlr 
manlfcsteil  br  cODlomporoneoua  Ic^talailon  aiwell 
aebythBOrgnnlo  Ijiwln  force  when  the  IPirlBhttlOn 
fiTlnr  such  power  was  enacted.  Wazebachle  t. 
Brown,  nTei.  Elll. 

[Jnder  power  oonfened  apon  a  dtj  br  a  seneral 
provlalon  "to  borrow  moner  'or  anr  purpose  with- 
in Ita  discretion,"  without  refereooe  to  anr  Umlt 
lnaniount.lt  Oiuuiot  borrow  for  a  school-house 
more  than  a  oertaln  sum  named  as  the  limit  !□  a 
4L.RA.  I 


statute  special] r  sonferrtns:  power  to  borrow  for 
that  purpose.  Bead  w.  Plattamouth,  107  U.  A  HB, 
7rL.ed.U4. 

Wbenamunldpalltr  bad  power  to  borrow  moner 
If  certain  facts  existed,  and  tlje  Legislature  bad 
manifested  an  Intention  to  Invest  certain  offlccra 
wltb  authorltr  to  determine  the  exlstenoe  of  such 
facta,  and  ther  haiv  solemnlr  asserted  their  axlet- 
enoe,  then  the  corporstlon  has  been  held  to  be 
estopped  from  conteetlnff  IH  obllgatlonB.  State  y, 
AtlanMo  atr.  B  Cent.  Rep.  OK,  48  N.  J.  L.  «^ 
Mutual  Ben.  L.  Ins.  Co.  T.  Elliabeth,  1£  N.  J.  I^  £30. 

ConaUtutloual  restriction  of  tbe  power  Ot  mnnlo- 
Ipal  oorpoiatlnns  to  tKirrow  moner.  See  luts  to 
Wells  T.  aalloa  (N.  Y.)  T  I-  B.  A.  7110. 


Ai.twim   BdTBBUS  COUBT. 


Hat. 


fully  sutborlzed  to  purchase  and  hold  a  Kbool- 
houie,  ludi  as  the  present  bill  allegee  to  have 
been  purchased  b;  the  InteDdant  and  Gouucil- 
men  of  the  Tovn,     3  Dillon,  Uan.   Corp. 

A.  The  taxing  power  U  conferred  on  muQic- 
It^l  corporaiioDS,  of  ooune,  tor  the  purpose 
of  proTMing  meaos  with  vbicb  to  mpet  tbelr 
curreDl  expeasea,  ioctinBd  ia  the  performaoce 
of  the  diitiea  resfiDg  on  them  as  govemmeDtal 
agenciea;  aod  it  may  ordinarily  be  asaumeo' the 
meaua  tboa  provided  are  adequate  to  the  ends 
in  view.  Yet,  Id  the  nature  of  things,  it  1b 
impracticable.  If  not  indeed  imposaible,  for  the 
powers  of  racb,  or  any,  corporetlona  to  be 
exercised  without  iocumDg  liabilities  beyond 
the  funds  immedialei;  in  hand,  and  thus  an- 
ticipating corporate  revenues.  In  recognition 
of  a  Df^cMslty  of  this  kind.  It  may  be  said  that 
the  law  has  come  to  be  well  eettl^  to  the  ellect 
that  mnnidpal  corporations  may  create  debts 
Id  tbe  accomplishment  of  any  object  dearly 
within  tbeir  powers,  and  reasonably  essential 
to  the  attainment  of  their  charter  purposes. 
Custom  of  long  standing  and  universal  adop- 
tion, if  not  express  law.  has  sanctioned  the 
evidencing  of  such  debts  by  the  drawing  of 
warisnts  therefor  on  disbursing  officers  in  favor 
of  creditors.  Applying  these  principles  to  the 
exigencies  wbtcit  presented  tbemselvea  to  tbe 
Iniendant  and  Councilmen  of  La  Favette, 
when,  in  Iheir  Judgment,  the  good  of  the  Town 
demanded  the  purchase  of  a  school-house,  we 
do  not  question  that  It  was  competent  for  tbem 
to  buy  the  property  which  they  did  buy  on  a 
credit,  and  thus  incur  a  debt  to  tbe  extent  of 
tbe  price  they  were  to  pay.  the  value  of  tbe 
property  as  measured  by  the  price  not  being  in 
excess,  when  added  to  the  value  of  other  prop- 
erty already  owned  by  the  corporation,  of 
$10,000,  and  the  property  being  of  a  class  and 
character  appropriate  to  corporate  uses  in  the 
discharge  of  legitimate  municipal  functions. 
Nor  do  we  doubt  that,  for  a  debt  ilius  created, 
warrants  might  legally  have  been  drawn  on  tbe 
town  treasutr,  payable  at  stated  dales  to  the 
vendor.  Haa  this  tieen  done,  these  evidences 
of  the  indebtedness  mljibt  have  been  sold  and 
transferred  by  the  vendor  to  Mrs.  Frederick, 
and  she  thereby  subrogated  to  all  the  rights  of 
the  flret  holder.  Tbe  case  alleged  by  the  bfll, 
and  admitted  in  the  answers,  aiffers  from  the 
case  hypothettcalty  stated  in  this,  and  only  In 
this,  in  substance  and  effect:  that  Mrs.  Fred- 
ericlc,  inslead  of  paying  tbe  money  to  tbe  town 
creditor,  paid  it  to  tbe  Town  irself,  and  the 
latter  immedietety,  and  as  upon  prearrange- 
ment  known  to  all  parlies,  paid  it  to  ficbuessTer 
and  In  consideration  thereof  received  a  convey- 
ance of  the  college  building.  Slight  as  tbe 
difference  appears  on  lis  face  to  be,  tt  has,  in 
our  opinion,  the  Important  operation  of  con- 
verting the  transaction  into  a  loan  of  money  by 
Mrs.  Frederick  to  the  corporation,  and  left  in 
ber  bands  a  contract  for  its  repayment  which, 
as  such,  she  cannot  enforce  tor  toe  reason  that 
this  contract  is  uUi-a  virei  the  Town  of  La 
Payette.  Its  charter  nowhere  expressly  con- 
fers power  on  the  corporate  autborities  to  bor- 
row money  for  any  purpose  or  under  any  clr- 
cumstnnces.  And  whatever  may  be  the  de 
cisions  of  other  courts,  and  however  variant 
may  be  tbe  Judicial  opinion  in  other  jurisdio- 
8L.R.A. 


tJons  on  tbe  point,  tbe  doctrine  Is  thoroughlf 
well  settled  in  Alabama  that  the  power  to  bor- 
row money  la  not  Incident  to  municipal  corpo- 
rations, and  that,  if  it  exisla  in  any  instance,  it 
must  be  by  tbe  force  of  express  legislative- 
grant,  or  at  least  by  force  of  legislative  invest- 
ment of  power  coupled  witb  tbe  impoeitloa  of 
duties  which  are  incapable  of  ezerciae  and  per- 
formance without  the  borrowing  of  money. 
We  need  not  enter  upon  a  discussion  of  the 
reasons  which  underlie  this  doctrine.  They 
are  many  and  coeent,  and  most  clearly  stated 
by  Jjidgt  Dillon,  Jutiie»  Bradley  and  in  former 
aajudicalioos  of  this  court  which  establish  tha 
proposition.  1  Dillon.  Mua.  Corp.  gS  117, 186; 
Jftuhvme  V.  Bay,  86  U.  8.  18  WaU.  475  [22  I* 
ed.  164];  iSimpton  v.  Lauderdak  Gmnis,  56 
Ala.  64;  Wttumpka  v.  Weittmpka  Whaif  Ot. 
08  Ala.  611. 

5.  The  Intendant  and  Councilmen  of  La 
Fayette  had  no  authority,  therefore,  to  borrow 
this  money,  nor  had  they  any  authoritv  to 
draw  tbe  warrants  which  were  drawn  and  de- 
livered to  Mrs.  Frederick.  They  were  tbe 
trustees  for  tbe  Inhabitants  of  the  Town. 
Tbelr  action  in  excess  of  the  power  with  which 
the  trust  relation  clothed  tbem,  and  in  viola- 
tion of  the  duties  they  owed  to  their  eeatut* 
que  trtulenl,  tbe  present  complainanis,  among 
others,  was  of  no  manner  of  efficacy  In  fix- 
ing a  liability  on  those  for  whom  iney  tbua 
usurped  tbe  power  of  acting.  The  warrants 
in  the  hands  of  Mrs.  Frralerlck  are  as  if 
they  were  not  and  had  never  been.  Neither 
tbe  municipality  of  La  Fayette  nor  any  ot 
Its  officers  or  agents  is  under  any  obtigstioc, 
legal,  equitable  or  moral,  to  pay  those  war- 
rants or  to  fulfitl  the  contract  out  of  which 
tbey  sprung.  But  back  of  that  contract,  and 
back  of  those  warrants,  there  is,  on  the  facta 
presented  by  the  bill  and  accentuated  by  the 
answers,  not  only  a  moral  but  a  legal  liabiiily 
resting  on  tbe  municipality  ot  La  Fayette,  anil 
on  its  officers,  to  repay  tbe  money  which  came 
from  Mra.  FredericK  and  haa  been  used  by  the 
corporation  for  authorized  corporate  purposes. 
In  other  words,  tbe  Town  oi  La  Fayette  la 
liable  as  upon  an  implied  asstunpslt,  not  under, 
but  wholly  apart  from,  the  unauthorized  coo- 
tract,  and  not  for  tbe  amount  Its  officers  bor- 
rownl  from  Mrs.  Frederick,  but  for  the  amount 
of  her  money  which  tbey  received  and  applied 
to  the  purchase  of  a  house  which  tbe  charter 
authoriEed  tbem  to  buy  and  tbe  Town  to  bold, 
which  waa  reasonably  necessary  to  tbe  ezerciae 
and  perfnrmanoe  of  expressly  eranted  and  im- 
posed functions  and  duties,  and  which  the  iiaa 
of  her  funds  had  enabled  the  corporation  to 
acquire  and  devote  to  Its  legitimate  purpoaea. 

The  authorities  are  not  uniform  to  thla  prop- 
osition.   It  is.  however,  believed  to  be  eou- 


and  of  courts  of  marked  ability  and  learning. 
It  Is  tbua  formulated  by  Mr.  Brice,  with  gen- 
eral reference  to  both  public  and  private  cor- 
porations: "PeiBODS  who  have  in  any  way 
advanced  money  to  a  corporation,  which  money 
has  been  devoted  to  tbe  necessaries  of  the  cot^ 
poratlon,  are  considered  In  chancery  fand  also. 
It  would  seem  to  follow,  in  the  equnaole  action 
for  money  had  and  received  at  law]  as  CNdit 
ora  of  the  corporation  to  the  eiteot  tbe  loui 
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hu  lieen  ezi)endedi''  and,  In  mippoit  ol  the 
doctrine  tlius  itated,  be  cite*  manj  caaea  in 
whicli  oorporatioDS,  without  any  tuCboritj, 
«zpRMed  or  implied,  to  that  end  bad  borrowed 
moner  and  been  holden,  aithougb  the  contract 
Itself  na*  wbolly  void,  to  account  for  so  much 
of  it  u  had  been  eipended  io  fartberiDg  the 
leiritinutte  obtecta  of  the  concern.  Green'a 
Brlce,  Ultra  Vires.  'Kistieq. 

And  In  tbb  connection  the  American  editor 
of  tbe  work  dted  obserrea:  "In  the  ITniled 
Stales  the  defense  of  uUra  virtt,  interposed 
agaiDst  a  contract  wholly  or  in  port  executed, 
has  TerrgeneraUy  been  looked  upon  with  dis- 
favor, Tbe  result  has  been  tLat  in  some  cases 
a  liberal  construction  has  been  applied  so  as  to 
destroy  tbe  Foundation  ol  tbe  defense;  in  others. 
the  courts  have  allowed  tbe  recovery  of  the 
money  paid,  not  npoD  tbe  contract,  but  because 
of  tbe  money  recelVed  and  tbe  benefl la  enjoyed; 
while  inatUl  anolber  class  of  cases  the  doctrine 


dted  which  lapport  one  or  the  other  of  the 
poaitioiis  stated  as  being  taken  by  tbe  conrts  ol 
this  country  in  respect  to  private  corporailoDS. 
Id  regard  to  municipal  corporadons.  the  opin- 
ion of  Judge  Dillon  manlfeBtly  ia  in  line  with 
"  tbe  position  we  have  taken.  We  IjeUeve  tbis 
to  be  a  correct  formulallon  of  liIs  view  of  the 
law  on  the  point  nnder  consideration,  as  sath- 
ered  from  his  Inestimable  work  on  Municipal 
Corporations :  ThatmuniclpalcorporBiioDssre 
liable  to  action  of  implied  assumpsit  with  re- 
spect to  money  or  property  received  by  them 
and  applied  beneficially  to  tbeir  authorized 
Objecia,  through  contracts  whicli  are  dmply 
nnaulborlzed.  aa  distingulsLed  from  contracts 
which  are  prohibited  by  their  cbariers  or  some 
Other  law  bearing  upon  them,  or  are  mofum  in 
te,  or  violative  of  public  policy,  1  Dillon, 
Mun.  Corp.  §§  136.  183,  188,  4:5fr-i«6;  B  Dil- 
lon. Mua.  Corp.  ^§  936-638.  Thus  in  a  note 
to  section  126  it  is  said:  "If  money  Is  improp- 
erly borrowed  In  advance  of  liabiliiiea  actually 
crealed,  and  reachea  the  municipal  treaaury 
and  is  expended  by  direction  of  the  goveraiDg 
body  for  authorized  municipal  objects,  the 
mnnicipoUty  may  then  ...  be  liable  in  a 
proper  action  or  suit;  but  tbe  action  should  be, 
we  think,  for  money  bad  and  received,  or  by 
auit  In  equity,  and  not  upon  the  Invalid  bonds. 
And  under  section  9S5  it  ia  said  that  "  where 
the  corporation  receives  and  retains  the  coasid- 
craiion  of  an  tilira  nrei  contract,  it  may  be 
liable  upon  an  Implied  assumpF^it  In  reaped  (o 
■ucb  consideration.*  And  Ihe  opinion  of  Ohi^ 
Justice  Field,  in  a  case  where  the  subject  under- 
went very  thorough  examiuatloD,  is  quoted 
approvingly  to  tbe  effect  Ibat  "  tbe  doctrine  of 
Implied  municipal  liability  applies  to  cases 
where  money  or  property  of  a  party  ia  received 
tinder  such  circumatances  that  tbe  eenerat  law. 
independent  of  express  contract,  unpoeea  Ihe 
obligation  upon  tbe  city  lo  do  justice  with 
respect  to  tbe  same  If  tbe  city  ootain  money 
of  another  by  mUtHie  or  without  authority  of 
law,  ft  la  her  dnty  to  refund  it,  not  from  any 
contract  entered  Into  by  ber  on  tbe  subject, 
but  from  the  genersl  obligation  to  do  Justice 
whicb  binds  ^1  persona,  whether  natural  or 
artificial.  If  the  dty  obtain  other  property 
wUcb  does  not  belong  to  ber,  it  is  ber  duty  to 
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restore  11.  or  If  used  by  ber,  to  render  an  eqnlvft- 
lent  to  Uie  true  owner  from  tbe  like  general 
obligation;  tbe  law,  which  always  intends  jue- 
tlce.  implied  a  promise."  Araenii  v.  San  Fran- 
eiteo,  16  Gal.  355. 

Juttiee  Miller,  speaking  of  cases  when  cor- 
porations have  been  sued  on  contracts  which 
they  have  succesefully  resisted  because  they 
were  ultra  virti,  observes;  "But  even  in  this 
class  of  cases,  tbe  courts  have  gone  a  long 
way  to  enable  parties  who  have  parted  with 
property  or  money  on  tbe  faith  of  such  con- 
tracts 10  obtain  justice  by  recovery  of  tbe  prop- 
erty or  the  money,  speciflcally,  or  as  money 
bad  and  received  to  plaintiff's  use."  Sail  Late 
Oity  V.  HoUiiUr,  US  V.  8.  255  [80  L  ed.  1761. 
To  a  like  effect  are  the  following  cases:  Pt%- 
iMTttal  T,  San  Franeitat,  81  Cal.  863;  Clark  t. 
Saline  Oaunlj/,  9  Neb.  G16;  lUartA  v.  FutU>» 
a^ntB,  77  U.  a.  10  Wall.  678  [19  I.,  ed.  1040]; 
Couinana  v.  Wood,  103 U.  8.  Wim L.  ed.  158J: 
Ghapinan  t.  Dotu/la*  Countu,  107  U.  6.  848  [£i 
L.  ed.  878]. 

The  case  of  Bead  v.  Flattimouth,  107  U.  B. 
568  [37  L.  ed.  414],  Involved  tbe  constitutional- 
ity ot  a  Btatute  of  Nebraska  which  undertook 
to  Impart  legality  and  vitality  to  certain  previ- 
ously Issued  bonds  of  the  City  of  Plattamoulh. 


building  thereon  of  a  achool-house,  but  which 
were  vdd  for  the  lack  of  charier  power  to  Is- 
sue them.  Tbe  question  of  tbe  constitutional- 
ity of  the  Btatute  turned  upon  a  consideration 
Ol  whether,  granting  the  utter  invalidity  of  the 
bonds  as  sucb,  the  dty  was  nevertheless  not 
bound  for  the  money  thus  received  and  used 
for  corporate  purposes;  and  to  this  point  Jut- 
tiee  Malthewa  delivered  Ihe  opinion  of  tbe  Su- 
preme Court  of  the  United  States  as  follows: 
"In  the  present  case,  the  Statute  does  not  Im- 
pose upon  the  City  of  Platlamouth,  by  an  ar- 
bilrarv  Act,  a  liurden  without  conaent  and 
considers  lion.  On  tbe  contrary,  upou  tbe  sup- 
position that  the  bonds  issued .  as  to  tbe  excess 
of  $15,000,  were  void  because  unauthorized. 


pose  Intended,  of  building  a  school-house  o 

Eroperty,  the  title  to  which  ia  confirmed  to  It 
y  the  very  Statute  now  claimed  lo  be  uncon- 
atitutional,  and  an  obligation  lo  restore  tbe 
value  thus  received,  kept  and  used  Immedi- 
ately arose.  This  obligation,  according  to  gen- 
eral principles  of  law  accepted  in  Nebraaka, 
was  capable  of  ludldal  enforcement." 

Tbe  case  of  Ga'ix  v.  Olarlavtile  involved  th« 
power  of  a  municipality,  invested  with  the 
ordinary  corporate  powers,  to  borrow  money. 
The  power  was  deoied,  and  tbe  bonds  on  which 
the  money  was  borrowed  were  held  to  be  void. 
After  announcing  this  conclusion,  Dillon,  Oir- 
eiiit  Judg»,  proceeds:  "It  will  not  validate 
these  bond*  so  as  to  make  them  tbe  basis  of  a 
recovery,  even  If  It  be  shown  that  the  money 
borrowed  was  In  each  instance  used  for  the 
purpose  for  whicb  they  are  recited  in  tbe  deed 
to  have  been  borrowed.  But  the  plainlitf  may 
amend  and  add.  In  respect  to  these  bonds,  counts 
In  the  nature  of  counts  for  money  had  and  re- 
ceived. Adhering  to  tbe  dedstons  of  tbis 
conrt,— Treat.  J.,  In  Z<mitiam  t.  Wood  [af- 
firmed on  appeal,  and  reported  tn  108  U>  S. 


m 


Alabama  Sdpkxicb  Cohbt. 


May. 


EM  [26  L.  e<}.  1B8],— the  prwent  holder  of  Ihe 
bondi  will  tbea  ti«  treated  as  tbe  assignee  ot 
the  original  bolder  or  payee,  la  respect  of  tbe 
monej  actually  lent  to  tbe  city;  and  if,  after 
Ibe  city  obtained  It,  tbe  same  was  in  fact  es- 
pended  for  tbe  erection  and  repair  of  wbarves, 
or  tbe  improvement  of  the  streets,  or  possibly 
it  expended  for  other  authorized  municipal 
purposes  under  tbe  authority  ot  the  citr 


It  advanced, wilh  lawful  futereat. 


We  find  no  adjudication  Id  AlabacDa  irrecon- 
cilable with  tbe  doctrine  of  the  foregoing  au- 
thorities, Tbere  are  Indeed  cases  which  bold 
that  recovery  cannot  be  bad  upon  the  ultra 
tira  contract  of  borrowinz.  Such  was  the 
case  of  SimpMH  r  Lauderdalt  Cotinlu,  The 
gravamen  of  that  aotion  waa  that  the  county 
fiad  airreed  to  pay  a  certain  sum  of  money,  and 
that  this  sum  bad  been  loaned  to  tbe  county  to 
pay  for  building  a  brld|^  It  was  not  sought 
to  charge  tbe  county  for  that  It  had  received 

filaintiffa  money  aud  actually  used  It  for  a 
egiiimate  county  purpose^  No  question  arose 
or  was  discussed  in  that  case  involving  tbe 
implied  liability  of  tbe  county  bei^use  ot  the 
advantage  which  bad  accruea  to  it  and  all  Its 
Inhabitants  from  tbe  expenditure  of  the  plain- 
tiff's money  in  a  structure  which  the  law  au- 
thorized it  to  erect.  It  was  not  even  shown 
what  became  of  tbe  money,  further  than  that 
It  was  borrowed  for  the  purpose  of  being  so 
expended.  And  a  right  of  recovery  was  denied 
tiecause  It  was  restM  upon  and  involved  the 
assumption  of  tbe  validity  of  an  undertaking 
which  the  county  was  without  power  to  enter 
Into.  We  do  not  understand  thp  opinion  to  go 
further  than  this;  the  matter  decided  certainly 
does  not.  and  to  this  extent  it  is  in  perfect  ac- 
cord witb  the  position  we  have  taken.  Tbe 
same  view  may  be  taken  of  the  case  of  We- 
lumpka  T.  Witumpka  W/tat^  Co.,  mpra,  sup- 
ported by  tbe  further  consideration  that  tbe 
usee  to  w'bich  tbe  borrowed  money  was  put  In 
that  case  were  themselTes  vllra  vtra,  and  not 
only  waa  tbe  contract  without  auEhorlCy  and 
void,  but  tbere  was  a  misappropriation  of  tbe 
fund,  accompllabed  or  contemplated,  so  as  to 

Ereclude  tbo  Implication  of  corpotate  liability 
-om  corporate  beneflta  received. 
The  cases  of  Montgomery  v,  Montgomrry  it 

W.Pt.R  Co.,  81  Ala.  78,  and  Grand  Lodge  v. 

WaddiU,M  Ala.  81B.  were  suits  by  tbe  cor- 
porations themselves  on  ultra  nret  contracts, 
and  no  position  was  taken  In  either  wbicb  mil- 
itates against  the  liability  of  a  corporation  at 
the  suit  of  an  indlTidual  for  money  or  prop- 
erty which  it  has  received  upon  a  void  con- 
tract, and  used  in  the  f  urthernoce  of  its  chnrter 
objects.  So,  too,  the  derision  in  E^faula  v. 
MeA'ab,  OT  Ala.  588,  proceeds  on  lines  wholly 
distinct  from  those  upon  wbich  the  case  at  bar 
must  be  determined,  and  reachus  conclusions 
Dotatallin  conflict  with  the  doctrine  which 
we  think  must  obtain  here.  Nor  Is  tbere  any- 
thing to  the  contrary  in  the  case  of  Neie  Or- 
leant,  M.  <£  a.  R.  G».  y.Dnnn.  SI  Ala.  128, 
cited  to  the  point  by  appellant's  counsel.  Tbe 
benefit  there  relied  on  to  support  the  loan  or 
gift  of  the  clty'a  credit  waa  tucn  only  as  would 
result,  not  from  the  nae  of  funds  or  property 
receiviMl  b7  the  dty  In  accomplishing  anthor- 
rL.R.A. 


Izcd  municipal  ends,  bnt  from,  aod  as  merely 
incident  to,  Ibe  reclamation  for  private  pup- 
poses  of  certain  swamp  land  whereby  the  draio. 
age,  etc.,  of  the  dty  would  be  Improved;  and 
the  refusal  of  the  court  to  accord  to  this  fact 
tbe  effect  claimed  for  tt  was  made  to  rest  up- 
on the  proposition  tbat  this  mode  of  Improving 
tbe  drainage,  etc,  was  not  authorized  or  con- 
templated l)y  the  charter.  It  would  be  a  fair 
Inference  from  the  opinion  on  the  point  that  If 
tbe  city  had  in  fact  gotten  money  on  ita  unao- 
thoilzed  bond  issue,  and  applied  It  to  the  tm- 
nrovement  of  ita  streets  and  sewers  as  directed 
ly  Its  charter,  it  would  hsve  been  liable  there- 


for. 


o  mticb  for  the  ad^dtcaUoos  of  tbia  court. 


some  cases  in  other  States  which  assert  the  con- 
trary doclrtne.  One  of  Ithem  it  Hae/eetUtoan 
V.  Saijekhamer,  87  N.  J.  L.  ISl,  decided  by  the 
Supreme  IDourt  of  New  jeney,  which  ranks 
among  the  ablest  in  the  country.  The  opinion 
denies  a  rtuht  of  recovery  for  money  bad  and 
received  and  appropriated  to  corporate  pur- 
poses, when  it  has  been  obtained  on  an  uurn 
("reborrowing  contract,  Bcasley,  <7A.  J.,  in- 
timating that  (be  only  remedy,  if  any,  waa  in 
equity,  to  be  subrogated  to  tbe  claims  of  cred- 
itors whose  debts  bad  been  paid  with  the  bor- 
rowed money.  Jvdge  Dillon  says  of  this  prop- 
osition: "  No  necessity  Is  perceived  for  so 
strict  a  doctrine."    1  Ddlon,  Mun.  Corp.  gl2S, 

No  other  cases  are  cll«d  by  counsel  to  this 
point  than  Iboae  we  have  referred  to.    Two  or 

three  others,  tending  In  greater  or  less  degree 
to  support  the  view  taken  by  the  New  Jeraef 
court,  have  come  under  our  observation  In  the 
somewhat  exhaustive  examination  we  have 
given  this  question,  but  our  conclusion  is  tbat 
the  weight  of  authority  Is  In  favor  of  the  Im- 
plied liability  of  municipal  corporations,  under 
the  facts  disclosed  In  this  reconl. 

We  cannot  perceive  that  the  doctrine  Is  open 
to  objection  on  the  ground  of  Its  supposed  evil 
tendencies  and  consequences.    It  la  shorn  of  all 

Eerilnua  possibilities  by  the  limitations  which 
edge  it  about.  It  cannot  obtain  where  the 
charter,  or  other  statute  operating  in  the  prem- 
ises, contains  a  prohibition  of  the  power  to  bor- 
row money,  since  a  promise  cannot  be  implied 
in  the  face  of  express  law,  but  only  In  cases 
where,  as  In  this  one.  there  Is  merefy  a  defect 
of  power.     1  Dillon,  Mun.  Corp.  ^  481, 

II  Involves  no  danger  of  tbe  miinicipaHty  be- 
ing charged  with  moneys  wbich  have  been 
appropririied  by  ita  officers  to  their  own  use, 
or  even  to  tbe  use  of  the  corporation,  except  la 
the  manner,  to  the  extent  and  for  the  purposes 
Huthcrized  by  the  chorlcr,  ss  in  either  case  the 
implication  will  not  arise,  and  corporate  liabil- 
ity will  not  attach.  None  of  the  evils  which 
are  Justly  supposed  to  re-tult  from  the  power 
to  borrow  mone^,  which  are  not  also  attendant 
upon  the  capacity  to  incur  debts,  and  which 
therefore  have  led  to  a  denial  of  the  former 
power  unless  expressly  or  hy  necessary  intend- 
ment conferred,  while  tbe  latter  is  admitted  a* 
Incident  to  ordinary  municipal  functions,  can 
possibly  supervene  where  tbe  money  which  baa 
been  borrowed  has  also  been  honestly  devoted 
to  ezpenditnrea  for  which  the  oorpoiate  kO' 


sago.       BoPsxuB  ComrciL  or  thx  Ordeb  of  CHOisv  Fbienim  t.  VohtntaKR, 


fhtrrttlei  mtfrlit  bave  incurred  debt,    Acd,  to 


pertain  alike  to  both,  would  be  an  anomaly  to 
wbfch  we  cannot  subscribe.  Indeed,  we  ap- 
prelwDd  that  tbe  power  lo  create  debts  may  be 
pioductireof  more  eTlla  Id  municipal  govera- 
ment  than  could,  In  tbe  naiure  of  tbinga,  re- 
>u1t  from  the  doctrine  we  are  coosidertng, 
vbeo  would-be  lenders  of  money 


they  make,  but  on  tbe  faithful  application  of 
tlie  loan  to  certain  specific  objects,  by  persons 
orer  whom  they  have  no  conttol. 

Prom  every  point  of  view,  therefore,  we  feel 
nfe  in  afflnmng  that,  under  the  case  presented 
1^  tbfl  Mil  and  answer, — there  really  Wue  no 
dupnte  about  the  facta  in  this  regard,— Mrs. 
nederick  haa  ■  valid  demandjagainat  this  Town 


of  La  Fayette  for  tbe  amount  of  money  id- 
vanced  by  her,  not  because  the  corporate  aa-  * 
ihoritiea  aereed  to  repay  it  (o  her,  but  br 


thorized  by  ita  charter.    The  \  ..     __ 

bolda  are  not  enforceable  as  such,  yet  they 
truly  represent  the  amount  of  faer  claim,  and 
in  the  payment  of  that  amount  the  corporate 
Buthorltlea  would  do  no  more  thnn  equity  and 
Justice  require  of  them.  It  would  Iw  an  Idle 
and  useless  thing,  therefore,  to  enloln  thetr 
payment,  and  exercising  that  dlscretron  whfcb 
may  bIwbts  be  indiilgeci  with  reference  to  the 
grant  or  refusal  of  an  injunction,  when  eub- 
Btantial  eoulty  does  not  demand  the  iBsnanc* 
of  tbe  writ,  we  decline  to  reinstate  it  lo  thli 
case.    MtBtydt  v.  Sayrt,  BQ  Ala.  408. 

The  Oecree  ig  Ae  Chancdior  iiuoMng  Ou  ^n- 
Junetion  ii  qfirmtd. 


IHDIAHA  SUPREME  COURT. 


FORSINQEa 
l....lna.....i 

S.  A  plaintiff  In  kn  moUoa  upon  a 
tiuU.  benefit  certificate  tosurlng  asBlnit 
dlsabflltr  need  Dot,  In  order  to  beentltled  tora- 
Mirec,  alle(te  that  his  pnratsT  o(  <UiablUtj>  were 
foob  M  latblled  tbe  ofloen  of  tbe  MKHilatloii. 
It  Ii  inaolent  for  bhn  to  diow  tbat  tfaey  ware 
■Doh  la  ware  requlisd  by  hli  oontraot  and  tbe 
kwB  of  tbe  land. 

S.  A  br-I»w  «rf  a  ■>nta^  Inmmnce  ««• 


it  lliat  an  aiipee)  be  takui  lo  the 
■overntnc  body  wboae  deolaloii  riiaU  be  final  and 
eoDOlualve,  Ii  valid  so  far  aa  tbe  pvorWoa  for  the 
Vpeal  Ii  oaneenied,  and  void  so  far  M  It  attempta 
to  oust  the  Jurlsdiatlon  of  the  oourta;  henoea 
etalmant  may  seek  the  aid  of  the  oourti  to  an- 
f<a«e  Ui  olatm.  but  before  doing  so  he  muit  bare 
taken  the  reqnlred  appeal  to  tbe  froTernlDic  body 
or.hemnst  AowiOmeezoDm  for  bis  failure 
don, 

(September  U,  UOO.) 

APPEAL  b7  defendant  from  a  Judgment  of 
the  Superior  Oonrt  for  Marlon  County  la 
fBror  of  plaiotiff  Id  an  action  brought  to  re- 
oorer  the  amotut  allied  to  be  due  under  a 
Bntnal  benefll  certificate.    Hevened, 
Tbe  hcti  are  fully  mated  In  tbe  opinion. 
MtMTt.  Finch  *  Fint^  for  appellant 
Memn.  Cmrtmr  Jb  Blnford  for  appellee. 

BUIott,  /.,  deliyered  tbe  opinion  of  the 

Tbe  appellee's  complaint  la  founded  upon  a 
wmflcate  of  membersblp  Isaned  to  him  by  the 
■ppellant.  The  bylaws  of  the  corporation 
contain,  among otheiv,  this prorlaion:  "Should 
■  Kember  become  totally  and  permanently  dis- 
abled from  following  bu  or  her  usual  or  other 
tLR-A. 


factory  proofs,  as  hereinafter  provided,  shall 
be  entitled  to  a  tieneflt  not  exceeding  one  halt 
of  the  relief-fand  certlflcate  held  by  falm  or 
her."  The  certificate  Issued  lo  the  appellee  ti 
a  contract  of  insurance,  and  his  right  to  re- 
cover upon  It  does  not  depend  upon  the  action 
of  the  offlcers  of  the  society,  for  if  be  lias  per- 
formed hli  pert  of  tbe  contract,  and  Is  toially 
disabled  by  disease  or  accident,  he  has  a  com- 
plete csuseof  action.  A  refusal  by  the  officers 
of  tbe  society  to  allow  the  claim  will  not  de- 
feat a  recovery.  The  appellee  was  of  course 
bound  to  comply  with  the  terms  of  hla  con- 
tract, and  with  the  lawful  by-laws  of  tbe  so- 
ciety. The  valid  provisions  of  the  by-laws  do 
Indeed  form  purt  of  his  contract,  and  are  of 
controlling  force.  Bitpramt  Lodgt  K.  of  P.  v. 
Knight.  117  Ind.  48»^4M,  8  L.  R.  A.  409; 
PjiMter  V.  OeriBig,  123  Ind.  887. 

But  while  it  was  necessary  for  the  appellee 
to  comply  with  the  requirements  of  the  valid 
by-laws  of  tbe  association.  It  was  not  in  the 
power  of  the  offlcera  to  defeat  hU  claim  by 
arbitrarily  rejecting  bis  proofs  as  unsatisfac- 
tory, or  by  wrongmlly  declaring  that  be  had 
not  done  what  his  contract  and  the  by  laws  of 
the  association  required  of  him.  It  was  not 
necessary,  therefore,  for  the  appellee  to  do 
more  than  appropriately  ahow,  hy  hla  com- 
plaint, tbe  contract  with  the  corporation,  per- 
formance of  the  condllloni  on  his  part,  Ibat 
he  was  totally  disnbled,  aod  that  be  liad  made 

E roper  proof  of  his  disability.  He  was  not 
aund  to  go  further  end  atler^e  tbat  his  proof* 
were  such  as  sa'tsflcd  the  corporate  omcera. 
It  was  enough  for  him  to  show  thsl  they  were 
such  as  his  contract  and  tbe  laws  of  the  land 
require.  Be  was  not  bound  to  anitcipnte  and 
avoid  defenses.  It  was  sufScient  for  him  to 
make  a  prima  facie  ewe. 

The  appellant,  by  way  of  answer  in  abate- 
ment, seisforth  the  following  by-law:  "Sec.  8, 
On  receipt  of  the  proper  notice  of  disease  or 
accident  disability  under  section  4  of  this  ar- 
ticle, the  supreme  couDcitor  shall  proceed  to 


Imdiaita  SnpB&itB  Cotrnt. 


a  careful  ezBmiuatiOD  of  Ihe  member's 
tloti,  tmd  report  as  to  liie  character  and  per- 
moiieDce  of  ihe  dlsabilitj.  If  such  report 
•bows  a  disability  of  an  otiquestloiiablv  total 
and  permaneatl;  dlsabliDg  cbaractar,  the  sa- 
pKme  councilor,  supreme  recorder  and  sa- 
preme  medical  director  mav  approre  the  same, 
and  order  the  beneflt  paid.  If,  however,  <□ 
the  opinion  of  aald  officers,  there  is  any  doubt 
coDCemlng  the  permanence  of  the  diEability, 
they  shall  postpone  the  matter  for  aoy  period 
they  may  determine  upon,  not  exceeding  one 
year,  and  shall  then  order  a  new  ezaminatioD, 
either  by  the  same  or  other  pbyslciana.  If  the 
result  of  the  second  ezamlDBlion  be  also  un- 
cenalu,  said  offlcera  may,  in  like  maaner,  pro- 
vide for  s  tbiid,  upon  tbe  result  of  which  Uiey 
iball  either  pay  or  refuse  to  pay  the  benefit 
claimed.  This  decision  shall  be  nnal  and  cod- 
dusire  upon  the  parties  affected  thereby,  nn- 
leas  teversed  upon  appeal  by  tbe  mpreme 
council  In  regular  sessioa.  Any  claimant  feel- 
ing aggricTed  may  take  such  an  appeal  by 
•erring  notice  thereof  upon  tbe  supreme  re- 
corder within  tbirty  days  afterreceipt  of  notice 
of  the  decision  by  the  claimant,  bis  or  her 
personal  represeaialivea.  The  supreme  coun- 
cil abitl  accord  tbe  appellant  a  heating  at  Ita 
next  regular  session,  and  dispose  of  the  matter." 
The  answer  sets  out  other  prorisiouB  concern- 
ing appeals,  and  regulating  tbe  mode  of  pro- 
cedure. Both  the  complaiut  and  the  answer 
•how  that  the  claim  was  presented  to  the  olU- 
cers  named  in  the  by-laws,  that  action  upon  it 
was  postponed  as  Ihe  by-laws  provide  ai:d 
that  it  WBi  Anally  rejected.  Tbe  trial  court 
held  the  answer  bad,  and  that  Ti^ng  is  ques- 
tioned by  (be  assignment  of  errors. 

Our  decisions  declare  that  It  is  not  compe- 
tent for  parties.  In  advance  of  any  dispute,  to 
oust  the  Jurisdiction  of  the  courts  by  provid- 
ing that  tbe  decisioD  of  persons  named  in  tbe 
contract  shall  be  final  and  conclusive.  Louit- 
via*,  E.  aat.  L.S.  a>.  v.  Donnegan,  111  Ind. 
170,  9  West  Rep.  641;  Bupremt  Oounea  0.  of 
C.  F.  T.  Oarrigut.  104  Ind,  188,  1  WesL  Bep. 
86);  Bauer  v.  Sarrutm  LoOge  K.  tf  P.  103  Ind. 
263;  KiiUer  v.  Ittdianapolit  A  St.  L.  B.  Oa.  W 
Ind.  460. 

There  Is  some  diversity  of  opinion  upon  this 
question,  but  tbe  weight  of  authority  sustains 
ihe  doctrine  declared  by  our  own  deciHions. 
An  author  who  has  given  theouestloafullcon- 
sideration  says;  "It  is  a  sctUed  principle  of 
law  that  parties  cannot,  by  contract,  oust  the 
courts  of  (heir  jurisdiction,  and  agreements  to 
refer  to  future  arbitration  will  not  be  enforced 
In  equity,  and  will  not  be  sustained  as  a  bar  to 
an  action  at  taw  or  a  suit  In  equity."  Bacon, 
Ben.  Socieiies,  %  450. 

This  principle  is  asserted  by  the  Supreme 
Ckiurt  of  tbe  United  States,  by  the  English 
courts  and  by  other  tribunals.  Horn*  Int.  Oo. 
¥.  Mortt,  87  U.  8.  20  Wall.  445  [23  L.  ed.  865]; 
BeoU  T.  Afiery,  6  H.  L.  Cae.  611;  7^wip*>»  t. 
Chamoclt,  8  T.  R.  186;  Be»A  v.  V/athington  Ini. 
Co.  133  Uass.  575;  Step/teiuon  v.  Pueataqua 
F.  A  M.  Iru.  Go.  64  Me.  ~" 


provide  for  tbe  conclusive  settlement  of  ques- 
tions before  such  queattons  arise  by  deaJfcnat. 
ing  persona  to  adjudicate  u^n  tbem;  and  thia 
conclusion  hsa  often  been  given  effect  In  cases 
sucb  as  this  by  other  courts  as  well  as  by  our 
own.  ifrtito  T.  Armenia  F.  Int.  Cb.  70  Pa. 
478;  Lauman  v.  Trmng,  81  Pa,  810;  Graj/  t. 
ffiiiOT,  4  Watla.  41;  Wwd  t.  Evmphrty,  114 
Mass.  180 ;  Bom  v.  WiUiamt.  S7  Mass.  1S8; 
Bravnttein  t.  AeeiiUntai  Death  Int.  Oo.  1  Best 
A  a  782. 

It  Is  obvious  that  there  b  a  distinction  be- 
tween cases  where  the  agreement  llut  the  d» 
cision  of  designated  person*  shall  be  concluefva 
is  made  after  a  dispute  has  actually  arisen  and 
cases  where  It  Is  made  prior  to  Ihe  ezlstenoe  of 
any  controversy.  One  reason  for  this  diatlno- 
tion  is  that  parties  may  revoke  an  agreement 
to  submit  to  arbitration,  and  a[)peal  to  the 
courts  for  redress,  and  tUs  right  is  one  which 


tbe  controversy  will  be.  The  rule  which  we 
approve  commends  itself  by  Its  fairness  and 
Justice,  for  there  la  nothing  unjust  in  declaring 
that  parties  may  appeal  to  tbe  courts  of  the 
conntiy  for  redresa,  while  there  is  something 
of  unfalmeas  In  a  provision  which  makes  the 
dedeion  of  interesled  sorporate  officers  final, 
and  excludes  resort  to  the  Judicial  tribunals  of 
the  land.    The  rule  we  favor  is  both  expedien* 


ineOeciive,  the  answer  would  not  be  good  ai 
plea  in  bar,  but.  If  good  at  all,  it  is  good  at 
plea  In  abatemeDt,  so  that  if  there  t-  *  — ' 


Does  the  failure  of  tbe  appellee  b  ^^ 
the  Supreme  Council  constitute  matter  in  abate- 
ment, and  preclude  htm  from  mainlaining  this 
aciionT  It  is  competent  for  a  mutual  benefit 
society  to  provide  for  the  preeentation  of 
claims  to  officers  desi^ated  in  its  by-lawa. 
Tbis  much  is  clear.  Harrington  v.  Worlmff- 
men't  Ben.  Am»i.  70  i^.  840;  Anaeo^a  TrOt 
No.  IX  V.  MuT^eh.  18  Md.  81. 

If  it  has  thia  right,  then,  It  seems  equally 
cleartbat  it  may  prescribe  amodeof  proc^ure 
-:.--. s- — )reectibed 


provided  that  tbe  mode  of  procedure  preac 
IS  not  such  as  to  deprive  parties  of  pro,  _ 
rights.  As  we  have  in  effect  already  declarea, 
property  rights  cannot  be  destroyed  by  what 
some  of  the  oourta  denominate  "these  ■elf- 
constituted  Judicatories."  Lampliert  v.  Grand 
Lodge,  47  Mich.  439;  OuOm  v.  Dvke  cf  Queen*- 
berry,  1  Bro.  Ch.  101;  Av*tin  \.  Seanng,  18 
N.Y.  113.  60  Am.  Dec  666,  and  noU. 

But  requiring  claims  for  benefits  to  be  pre- 
sented to  the  officers  of  the  association  Is  not 
in  any  Just  sense  an  Invasion  of  the  proper^ 


tborities  are  well  agreed  upon  tbis  question. 
Van  pBudai  v.  Netherland  St.  V.  D«  P.  See.  eSl 
Mich,  878,  6  West.  Rep.  182;  Bauerr.  Samton 
Lodge  K.  of  P.,  nipra:  Bacon,  Ben,  Bocieiica, 

It  Is  not  unreasonable  to  provide  that  the 
member  claiming  benefits  shall  appeal  lo  the 
governing  body  of  the  association.  Tbe  meto- 
ber  voluntarily  entera  the  association,  with 
knowledge  of  lis  by-laws,  and  agrees  to  bs 


IMO. 
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boDod  by  nich  as  are  not  Id  rlolatloa  of  law; 
«od  (xrtBfiily  DO  principle  of  law  la  Holated  in 
mahiofc  proTisloD  for  the  lubmissioD  of  claims 
of  n  member  to  the  b<glieat  body  of  the  Bsao- 
clation  with  which  be  Toluotarilr  unites  hlm- 
■elf.  It  ii  but  juat  to  the  aaK)datlon  that  its 
chief  officers  should  tisTe  ao  opportunity  to 
InrestigBte  the  claim  asserted  b;  the  member 
before  It  is  harassed  bj  litigation,  and,  indeed. 
Ibe  provision  is  preauuiptively  for  the  benefit 
«f  the  member,  for  the  fair  inference  is  that 
the  governing  officers  will  do  their  duty  tmd 
allow  all  rit!hlful  claims.  At  all  events,  there 
is  no  principle  of  law  violated  by  a  by-law  re- 
quiring  an  appeal  to  tbe  coverolDg  body.  By- 
laws Mmilar  to  tbat  under  conslderstioii  have 
often  been  upheld.  There  Is,  indeed,  no  con- 
trariety of  opinion  upon  (he  question.  We 
Lave  DO  doubt  tbat  a  by-law  requiring  the  pre- 
sentation of  claims  to  subordioale  officers,  and 
xequiriug,  in  case  of  a  decision  adverse  to  the 


laws  of  the  appeUant  do  require  an  appeal 
the  governing-  body,  and,  in  so  far  as  Ibis 
reouuvmeot  is  concerned,  they  are  effective, 
although  tbe  attempt  to  make  the  decision  of 
tbe  subordinate  offlceis  conclusive  is  abortive. 
Tlie  provision  which  assumes  to  make  the  de- 
cision of  the  supreme  councilor,  supreme  re- 
corder snd  supreme  medical  examiner  final 
and  conclusive  is  bo  distinct  and  diETerent  from 
tbe  provisions  concerning  appeals  that  its  in- 
valiarty  does  not  destroy  their  force.  It  Is 
well  settled  that  part  of  a  bv-law  may  he  valid 
although  other  parts  may  be  void.  The  lao- 
guage  of  the  by-law  is  plain  and  explicit  upon 
tbe  subject  of  appeals  to  the  Supreme  Council. 
It  is  not,  as  counsel  for  appellee  argue,  a  mere 
privilege  that  is  cooferred  upon  clainuuits  by 
the  proviaiona  conceralDg  appeals,  but,  on  the 
contrary,  a  duty  la  Impwed  opoo  bim.  The 
provision  Is  that  the  dedrion  of  the  officers 
named  shall  Im  floal  unless  rarersed  on  appeal 
by  tbe  Supreme  Council;  and  this  of  itself 
Implies  that  the  claimant  must  appeal  to  tbat 
body.  But  there  are  other  providons  which 
tnake  It  quite  clear  tbat  tbe  claimant  must 
appeal  or  accept  the  decision  of  the  officers 
designated  as  a  conclusive  adjudication  upon 
the  merits  of  his  claim.  The  clear  implica- 
tion from  all  the  provisions  of  the  by-laws  is 
tbat  tbe  member  must,  at  least,  eihsusl  the 
remedies  provided  by  the  contract  before  seek- 
ing aid  from  the  courts,  or  show  some  excuse 
for  bis  failure  to  do  so.  We  do  not  doubt  thai 
If  the  officers  of  the  loclety  should  refuse  an 
appeal,  or  do  any  act  hindering  or  delaying  an 
appeal,  tbat  the  member  might  at  once  invoke 
the  assistance  of  the  courts.  Supremt  SUting 
C.  of  I.  H.  V.  Stn'n,120Ind.  270. 

Bui  it  cannot  be  preaumed,  in  the  absence  of 
avermenti  to  the  contrary,  that  the  offlcera 
have  been  guilty  of  a  breach  of  duty,  ao  that  it 
Is  incumbent  apon  a  party  who  relies  upon  tbe 
wrong  of  tbe  corporate  officers  to  show  by 
affirmative  allegatioDS  their  wrongful  oondnct 
Tbe  authorities,  as  we  have  said,  are  agreed 
upon  the  proposition  tbat  mutual  benefit  socl- 
«tiea  may  require  an  appeal  to  tbe  goveminE 
body  as  a  condition  precedent  to  a  right  of 
action,  so  that  upon  that  question  there  can  be 
DO  doubt.  Indeed,  tbe  only  doubt  ii  whether 
SL.RA. 


tbey  may  not  go  further,  and  make  the  dada- 
ions  of  the  offloera  designated  In  their  con- 
tracts with  tbelr  members  final  and  concludT& 
In  this  instance  the  by-laws  provide  that  tbe 
decision  of  the  subordinate  officers  designated 
shall  be  final  unless  reversed  on  appeal  by  tba 
Supreme  Council,  to  that  the  only  infirmity  la 
that  created  by  the  attempt  to  substitute  trfbi^ 
nals  chosen  by  the  partiee  tberoselvea  for  thoM' 
established  bj  the  law  of  the  land. 

It  was  competent  to  provide  tbat  tbe  deda- 
ion  of  the  officers  should  be  sought,  and  It  la 
also  competent  to  provide  tbat  a  member  dla- 
satisfied  with  tbelr  decision  should,  before  re- 
sorting to  the  courts,  appeal  to  the  governing 
body  of  the  sssodatlOD,  althou^  it  waa  not 
competent  10  make  the  decision  nnal  and  cod- 
dusive.  It  ia  well  settled  that  the  declslona 
of  arbltraiota,  engineers,  architect*  or  othen 
named  in  a  contract  as  peiaons  to  whom  con- 
troversies may  tie  referred,  are  deemed  to  be 
prima  fade  right,  aud  it  la  DothlDg  more  than 
an  application  of  an  old  prindple  to  a  new 
Instance  to  hold  tbat  where  tbe  contract  of  a 
memtwT  with  a  mutual  benefit  sodety  providea 
that  designated  officers  shall  pass  upon  tbe 
validity  of  his  claim,  that  their  decision  shall 
be  deemed  prima  facie  valid.  Even  if  the  de- 
cision Is  roerdy  prima  fade  right,  the  only 
mode  of  first  questioniiig  it  must,  upon  prin- 
dple and  authority,  be  that  provided  by  tb* 
contract.  Until  tbe  claimant  has  done  what 
his  coutract  requires,  or  has  shown  some  valid 
excuse  for  not  doing  it,  he  cannot  have  any 
standing  in  court.  It  is  going  quita  as  far  aa 
authority  or  prindple  will  Justify  to  hold  that, 
although  the  partiee  have  contracted  that  Iha 
decision  of  designated  persons  shall  be  final, 
the  decision  can  only  be  deemed  prima  fade 
correct,  and  we  cannot  go  further  ai>d  hold 
that,  although  a  party  refuses  to  appeal  to  the 
govemlne  body  of  an  association  of  which  ha 
IS  a  member,  be  may,  notwithstanding  the  pro- 
visions of  his  contract  declaring  the  decimona 
of  such  officers  final  unless  appealed  from, 
bring  an  action  against  tbe  aBSOclalion.  It  la 
certainly  imposing  no  hardship  upon  the  mem- 
ber to  require  him  to  pursue  the  mode  pointed 
out  bvhts  contract.  The  rule  we  declare  is, 
indeed,  favorable  to  him.  for  it  enables  him  to 
appeal  to  the  courts  after  he  baa  exhausted  the 
remedief  designated  by  the  by-laws,  notwith- 
standing tbe  provisions  of  his  contract.  Ttia 
member  who  asks  to  be  relieved  from  the  duty 
of  appealing  to  the  governing  body  in  such  a 
case  aa  this  asks  what  equity  aud  justice  deny. 

Judgment  rmert^d. 


Jamea  R  DA.TIS. 


A  pbraleiKii  ajid  aurgeoa  wbo,  »ttbe  re- 
quest of  the  ganaral  ■nperlntandent  of 
ft  railroad,  rondara  profbaaional  aerr- 

leea  to  penons  injured  bf  tbe  companr's  mUDS. 
inlgnonnoeof  thalaot  that  the  anperinteDdeiit 
has  DO  aathort^  to  oontcaot  for  such  ssrvlcss^ 


IsDiUTA  thjPKmn  Coxna. 


MWT  reooTO-  theiefor  from  tbe  Mmpanj',  Mud  the 
full  that  Uie  ilffht  to  smplor  phrsloEann  uiilaar- 
■«ODa  In  mcb  caaei  li  Tested  Id  uioUin*  ollloer.  and 
that  the  oororinr  k  not  liable  for  the  Injuries 
vhloh  be  mwgumnioned  to  attend,  are  Immaterial 
■Inoe  □□  InquliT  va*  oeoeBUXT  In  n«ard  to  lugb 

(Norembat  IB.  lesOJ 


J\.  the  Circuit  Court  for  Decatur  U)UDtj  In 
favor  of  plaintiD  In  an  action  l)rouKhL  to  re- 
cover the  vaJue  of  certain  professirinBl  services 
alleged  to  have  been  rendered  to  dtFi^ndaDt  at 
tlie  request  of  its  general  auperintenatnt.    ^■ 

The  case  suffideDtlj  appears  fn  tbe  opinion. 
Matn.  Jmmaa  K.  EwioK*  Cortea   £w- 
Ibk  and  John  O.  Dje  for  appellant 
Mr.  John  B.  ScotMJ  for  appellee. 

Elliott,  J.,  delivered  the  opinion  of  the 

Tbe  appellee,  at  the  time  he  waa  employed 
to  render  the  professional  services  nhlch  he 
■eeks  to  recover  the  value  of  in  this  action, 
ivas  a  physician  and  surgeon  in  regular  practice 
-1  Morris,  In  this  Bute.    He '-"' 


been  received  from  the  appellant's  general 
superintend  en  t,  authorizintt  his  employment  to 
fflve  ptofessional  attention  to  a  man  who  bad 
lieen  Injured  by  one  of  the  appellant's  trains. 
Tbe  telegram  of  the  superintendent  was  ad- 
dressed to  the  conductor,  and  reads  thus; 
"Stop  at  Morris  and  see  If  you  can  get  Br. 
Davis  to  go  to  Newpoiet  to  attend  to  a  man 
that  got  hurt  there  this  P.  M.  If  you  can  get 
him,  carry  him  to  Mewpoint."  Under  this 
employment  the  services  for  wblch  compensa- 
tion is  sought  were  rendered  by  the  appellee. 
The  appellant  oSered  to  prove  that  it  bad  In 


__  _D  error  \b  eicludiog  thb  evidence.  __ 
was  Immaterial  whether  the  appellant  had  or 
had  not  a  chief  surgeon  tn  Its  service,  charged 
— '■■-  ""B  duty  of  employing  sulwrdioale  "" 


look  beyond  the  general  superintendent  ...  ._. 
•ource  of  authority  warranting  bis  employ- 
ment. It  is  quite  well  settled  that  a  general 
superintendent  has  aathority  to  employ 


Sona  to  give  attention  to  persons  injured  by 
g  trnlns  of  the  company  be  represents;  and  ft 
is  rightly  so  held,  for  it  would  be  unreasonable 


to  require  a  stirgeon  to  give  professional  asais^ 
■Doe  to  a  person  injured  by  tbe  company's 
trains,  and  then  deny  bim  compensation  upon 
the  ground  that  the  superintendent  bad  no 
authority  to  employ  him  because  tbat  authori- 
ty was  lodged  in  k  cbiet  surgeoa  Nor  are  we 
f  I..R  A 


wDllng  to  aanctioa  a  rule  imposing  npon  th» 
surgeon  whose  services  are  requeued  by  ths 
suDerinteodent  tbe  duty  of  manng  spednc  in- 
quiry as  to  tbe  scope  of  the  saperintandent's 
authority.  Such  a  rule  would  operate  harshly 
in  many  cases,  for,  it  tbe  surgeon  must  stop  lo 
make  inquiries  before  leaving  his  home  or  of- 
fice, the  Injured  man  might  perish.  Better 
railroad  companlee  should  be  held  responsible 
for  tbe  acts  of  such  a  high  officer  ■■  a  eeiieral 
superintendent,  although  as  Iietwem  him  and 
his  principal  that  officer  may  unrp  antborllj 
that  la  vested  In  a  subordinate  agent,  than  that 
a  surgeon  who  obeys  the  summons  of  tb> 
superintendent  should  be  compelled  to  go  un- 
paid.    It  Is  tbe  company  tbat  selects  tbe  super- 


tbould  bear  the  loss,  and  not  the  surgeoa  who 
fn  good  faith  acta  upon  theappearanoeacreated 
by  the  company.  It  la  a  familiar  rule  tbat  iii> 
structlona  to  a  generml  agent  do  not  bind  ona 
who  deals  with  the  agent  tn  ignraancc  of  such 
instructions,  and  acts  upon  tbe  apparent  au- 
thority witb  wbicb  the  prindpsi  lus  clothed 
his  represent atfve;  and  time  is  no  concdvsbls 
reason  why  tbe  rule  should  not  apply  In  all  Ita 
force  to  such  a  case  as  this.  Bnt  tbe  qaration 
of  the  authority  of  a  general  superintendent  ta 
employ  a  surgeon  is  settled  by  the  adjudged 
cases,  and  requires  no  extended  discussion. 
LtMitviUt,  Jf.  A.  it  0.  B.  Oa.  v.  iSmtrt,  131  Ind, 
853;  TerreEauU  *  /.  R.  Go.  f.  Stoekadi,  118 
Ind.  98;  Terre  HauU  A 1.  R.  Co.  v.  Brown,  107 
Ind.  886,  6  West.  Hep.  WO;  Tem  Hautt  A  I. 
R.  Co.  V.  MeMvrray.  88  Ind.  S58;  LouitBiOe,  B. 
<t  8t.  L.  B.  Co.  V.  JfeFay,  Id.  KBl. 

The  principle  which  mleaour  later dedidona 
was  declared  in  the  early  case  of  Nnc  Albanu 
A  8.  B.  Co.  V.  Satk^l.  11  Ind.  801,  and  those 
cases  do  no  more  than  extend  a  settled  princi- 
ple to  new  instaocet.  Hie  principle  declared 
bv  these  decisions  Is  that  an  officer  of  aocb  a 
high  rank  as  general  miperintendeot  Is  pre- 
sumed to  poaaesB  authority  to  empk^  nirgeona 
and  nurses  to  render  service  to  persons  injured 
by  the  trains  of  the  company. 

Having  adjudged  that  the  appellant's  general 


superintendent  has  authority  to  employ  a 
geon  to  minister  to  a  person  inlured  b; 
trains,  we  have  efTectually  disponed  of  the 


byiU 


and  little  more  need  be  said,  for,  If  be  bad 
such  authority,  the  surgeon  employed  by  that 
officer  was  not  bound  to  Institute  sn  Inquiry 
for  the  purpose  of  detennlDisg  whether  tbe  In- 
jured man  was  hurt  under  such  ctrcumatance* 
as  rendered  the  Cotnpaay  liable.  It  waa 
enough  for  tbe  surgeon  to  know  that  he  waa 
loved  by  a  anperior  officer  of  general  and 

QBive  authority,  without  Inquiring  whether 

the  Company  was  bound  to  respond  in  daiD- 
ages  to  the  injured  man. 
JuOgmtnt  aptm^ 


D,gH,zedr,yGOOgIe 


Lrwis  t.  Lewu. 
UIKNEBOTA  SUPREHB  COQBT. 


*1.  Tbmeatoftm 


n«t  Mitborli«dt«  d*- 


■nandof  tbeliMuiltTOf  oatat  the  partiM.  ex- 
cept tor  aueb  want  «f  undentsodlnK  la  aooh 
pwrty  H  to  tendet  bin  or  faer  laoapabls  of  ■•- 
•cntliur  UiarMo.  And  thousb  foob  penoD  aiaj 
Im  tubjeot  to  Hniw  Tloa  or  muxnitrollBble  tmpuliB 
or  pTopeDsltr>  7Bt,  if  oltaBrwlae  aaiie,  and  sbla  to 
nature  and  obUmtloia  of  the 
[e  contnot,  k  decree  of  nuiutr  will  not  be 


BnnIHei,li  notMilBaleiit  (mnnd  for  KTOtdtni  ft 

APPEAL  bf  plalDtlS  from  ft  Jndrment  of 
the  District  Court  for  Hennepin  Cbun^  In 
favor  of  dttendant  In  an  action  for  •  divorce. 

'    The  caM  Buffldentlf  appears  in  the  opinion. 
Mettn.  J.  B.  Corriyan  and  J.  M.  Sbitw 
for  appellant. 

Vanderbarg;h(  J.,  dellTered  the  opinion 
of  the  court; 

The  Blatute  In  relation  to  dirorces  (Qen. 
Btat  chap.  fl2,  g  3)  provldea  that  "when  either 
of  the  parties  ...  for  want  of  ace  or  nnder- 
Btanding  ia  incapable  of  asBentinguereto,  .  .  . 
the  mamage  shall  tie  void  frtmi  the  tlioe  it» 
nallitf  la  declared  by  a  court  of  competent  au' 
tboiity."  Certain  Iimltaliona  are  imposed  bf 
■ectloDB  4  and  S,  u  foitona:  "Nor  ahatl  th» 
marrlaae  of  anj  insane  person  be  adjudged 
void  after  his  restoration  to  reason,  If  Itappeara 


HOTB.— MeoiMicltv  to  «ontrac(  marrliios. 

Aeootdlog  to  IheolTll  lair,  the  marriage  of  a  per- 
•on  of  nnsoand  mioa  was,  like  other  vertial  asree- 
Buctta,  ToU;  and  moh,  loo,  M  tha  modeni  dootrlne 
of  the  oommon  lair.  Wlfthtanan  t.  Wl^htman,  1 
John.  Oh.  818,1  M.  r.  Oi.  L.  ed.  ««;  JenUoa  t. 
Jenkins,  >  Dana,  IIM,  W  An.  Deo.  «>. 

Idiots  and  luDntlcB  aie  Incapable  of  enterfng:  Into 
tha  matrlmontal  oontiaat,  and  suoh  mairiaBSi  an 
4)M  facto  votd.  BeaamoDt's  Qtse,  1  Whart.  H.  a 
Am.  Deo.  SB:  Osmond  r.  maroy,  8  p.  Wms.  lao,  ISl: 
GrUBn  v.  DeveoUle,  8  Woodd.  Leo,  App.  33L 

Harrlace  1*  not,  aa  onoe  waa  supposed,  an  ezoep- 
tlon,  b7  toroe  of  the  gsdod  law,  to  the  principle  of 
the  oommon  law.  which  makes  oontracta  Invalid 
(or  the  waot  of  mental  capad^.  CSrump  v.  Hop- 
can,  ■  Ired.  Iq.  <KL 


J  In  the  dlreot  Hneal 


■arrlatm  between  p 


ai  aftalnat  the  law  of  nataie.  Campbell  v.  Hamp- 
ton, a  Abb.  N.  C.  813, 18  KatobL  US,!  Fed.  Bep.  IM; 
Bnttonv.  Warren,  10  Met  W:  Hliwn  v.  Fferoe,  «G 
UcMTsBomttT.  Homer,  I!Baec.Con«t.m;BeK> 
T.BriKbtOD,l  Beet*  S.  W;  People  v.  Jenoeia,  B 
Kloh.  Sia. 

Haniase  procured  b7  an  atroclons  frand  la  also 
void.  Burtls  T.  Burtig,  Hopk.  Cb.  IBJ,  1  N.  T.  Oh. 
Iked.6iE. 

A  marrlace  between  a  man  and  woman  related 
wtthtn  the  desrca  problMted  brlaw  li  not  vuld. 
bttt  voidable,  and  nntll  dlsolved  b;  a  oourt  of 
oempetent  JurMJotlon  miM.  In  all  oollaierat  pro- 
seedtnss,  be  treated  as  valid.  Boylao  v.  Deinzer, 
tf  N.  J.  Eq.  tat. 

A  tnao  lawfullj  arrested  for  seductlan,  and  who 
marries  the  woman  to  procure  his  disobarffe,  coU' 
Dot  have  the  marrlase  avoided  on  the  [ground  of 
dnreaa,  even  If  he  could  not  have  been  oonvloted 
Bnder  the  proocas  for  the  seducUon.  Uarvln  v. 
Marvla,  St  Ark.  <ak  SeeSohmuta  v.  SohirHrts,  n 
11LAPP.S1BL 

To  sustain  the  defense  of  a  majrlage  Illegal  be- 
•Buae  Induced  by  duress  of  Imprlsoument,  It  must 
appear  that  the  defendants  action  wai  Inflnenoed 
bj  the  restraint.    Bohwarta  v.  Sohw arta,  lupro. 
•  URA. 


Jtirlsdietlon  <if  court  nf  evuttir  to  unnut  marriage. 

A  court  of  equttr  will  entertain  JorlgdlctloD  to 
declareamarrlageanolUtyCWaymlre  v.  Jotmore. 
S  Ohio  St.  S7U,  on  Hie  ground  of  lunaof  of  one  of 
tbe  parties.  Erkenbra^  v.  Brkenbiach,  Ml  H,  T. 
ttsB;  Feriat  v.  QoJoQ,  Hopk.  Oh.  ffiG,  3  N.  T.  Ch.  L. 
ed.H»:Ferrr  V.Perry,  9  Paige,  IKK,  a  N.  Y.  Ob.  L. 
ed-iaoeiOrilBov.  GrltBn,  IT  N.  T.  IW. 

The  power  of  declaring  marriages  void  for  fraud 
or  force  VMted  In  tbe  court  of  chancery.  MoClurg 
v.  Terry,  a  M.  J.  Bq.  220;  Armar  v.  Buff,  8  Johns. 
Oh.  «,  1  N.  y.  Ch.  U  ad.  SS8;  Periat  v.  Qojon,  1 
Hopk.  478,  £  N.  T.  Ch.  L.  ed.  tTB. 

In  South  Carolina  auUiorlt]'  to  declare  a  mar- 
riage null  and  void  tias  nerer  been  oonferred  by 
tbe  Legislature  upon  the  oourt  of  equity,  or  any 
other  oourt,  nor  bas  the  Legislature  Itself  ever  ex- 
endaed  that  authority.  Uattison  v.  Uattlson,  1 
Strobb.  Bq.  8BB. 

Where  an  old  mao,  who  bad  lost  his  eyeelghtr 
more  or  lea  deaf  and  otherwise  broken,  was  In- 
duced, by  potting  him  under  the  InBueooe  of  liquor 
and  probably  of  drugs,  to  marry  a  woman  of  half 
hla  age.  Iiavitig  a  younf  child,  and  for  whom  he- 
nevra  entertained  any  attachment  and  but  slight 
acquatntanoe,  and  Just  after  he  became  asiured 
that  be  would  reoelve  a  liberal  pension  and  lorg* 
arrears,  the  marriage  was  properly  annulled.  Gll- 
lett  V.  Qlllett,  IS  Kloh.  181. 

Dsorsi  onnuIHno  narridoc- 

A  deoree  of  nullity  Is  not  a  deoree  of  divorce  aft 
bU:  It  Is  a  Judlolal  deolaraUoo  that  no  marriage  ex- 
tits;  It  does  not  make  tha  aU^ed  marriage  void, 
but  declares  that  It  was  void  oil  inOio.  Suohcul- 
UtydeoreeaettkB  the  validity  or  Involldl',  of  the 
marriage,  and,  aa  between  themeelTCj,  fixes  the 
status  of  the  partlea,  though,  as  ta  tbe  third  per- 
sons, who  have  been  misled  by  (he  holding  out  of 
the  relation  of  husband  and  wife,  such  decree  niav 
not  be  oonduslve.  Boyktai  v.  Boln. »  AbL  SK  «S 
Am.  Deo.  SU|  Bawdon  v.  Bawdon,  IS  Ala.  tOf 
Brown  v.  Weetbrook,  n  Ga.  Ut ;  Powell  V.  Powell. 
18  Kan.  871;  Buo«e«lon  of  HlnvleUe,  U  1*.  Ann. 
8tS;  Chase  V.  Obase, H  He.  Q;  Ltnooln  v.  LInooln. 
e  Bobt.  US;  Smith  v.  Horebead,  t  Jouea,  Bq.  880; 
Clewa  V.  Bathuist,  1  Str.  (MO;  Daocsta  v.  VlUa  Seal, 
Id.  8E1 :  Pwry  v.  Heddowcrott,  10  Beav.  US;  Bar* 
,  risou  V.  Bonthampton,  IT  Bng.  I.  *  Bq.  3H. 
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that  tbe  [wrtin  freely  coliablted  to/retber 
huatiaDd  and  wire  after  aucb  iowne  pereon  was 
reatored  to  a  sound  tnincl.  Sec.  5.  No  mar- 
liage  shall  be  adjudged  a  nullity  at  tbe  suit  of 
tbs  party  capable  ofcoQiractiug.on  theKrouud 
ttaat  tbe  other  party  was  .  .  .  insaQe,  if  aucb 
.  ,  ,  inunity  was  kaown  to  the  parly  capable 
of  contracLlDg  at  tbe  lime  of  sucb  marriage." 
There  are  no  other  proviaioaB  on  Uie  subject  of 
iDsanit^,  and  no  form  of  Inianity  or  luwue  de- 
lualoD  IB  Included  tn  tbe  list  of  cauaea  for  di- 
rorce;  and  insanity  arlsiaK  subsequent  to  the 
marriage  alTordB  no  ground  for  divorce.  Tbe 
section  Srst  quoted  ia  Blmply  declaratory  of  tbe 
common  law.  There  must  have  been,  at  tbe 
time  of  the  marriage,  such  want  of  understaad- 
log  as  lo  render  the  party  incapable  of  assent- 
ing to  the  contract  of  marriaj^.  Tbe  plaintiff 
Applies  for  a  decree  of  nullity  on  the  ground  of 
bis  wife's  Insanity  at  tbe  time  of  bis  mairiage. 
of  whicb  be  dalras  to  bave  then  bad  no  knowl- 
-edge.  Tbe  particular  form  of  insanity  alleged 
waa  a  morbid  propensity  on  the  part  of  the 
wife  lo  steal,  commonly  denominated  "klepto- 
mania." It  was  not  proved,  nor  is  it  fouiid  by 
the  court,  tbat  she  was  not  othernlse  sane,  or 
that  her  mind  waa  to  affected  by  this  peci^iar 
propensity  as  to  be  incapable  of  understanding 
or  assenting  to tlw marriage  contract  Whether 
tbe  subjection  of  tbe  will  to  some  vice  or  un- 
oontrollable  impulse,  appetite,  passion  or  pro- 
pensity be  attributed  to  disease,  and  be  consid- 
ered a  apecies  of  insanltv  or  not,  yet,  as  long 
-aa  Che  understanding  and  reason  remain  so  far 
unaffected  and  unclouded  tbat  the  afflicted  per- 
son ia  cognizant  of  tbe  nature  and  obligations 
of  a  contract  entered  Into  by  blm  or  her  with 
another,  tbe  case  la  not  one  authorizing  a  de- 
cree avoiding  tbe  contract  Any  other  rate 
would  open  toe  door  to  great  abuses.  Anonv- 
ttunu.  i  Pick.  82;  SI.  Qeorg»  v.  mdd^onl,  76 
Me.  693;  DuHiam  v.  Durham,  L.  R.  10  Prob. 
Div.  80. 

For  a  discussion  upon  tbe  characteristics  of 
the  peculiar  infirmity  to  whicb  the  defendant 
bete  la  alleged  to  be  subject,  see  1  Wbart  & 
8.  Ued.  Jur.  (1th  ed.),  gg  6B1,  5»5.  The  cases 
are  numeroos  In  wblch  contracta  and  wills 
bave  been  upheld  l)y  tbe  courts,  though  tbe 
party  executing  tbe  same  is  sublect  to  some 

Sculiar  form  of  Insanity,  ao  callea,  or  Ii  labor- 
g  under  certain  Insane  delusions.  Bt  BiaJM- 
l/iWiU,  48  Wis.  2W;  Jtnkint  v.  Mcrru,  L.  R. 
fl  Cb.  Div.  674;  11  Am.  AEog.Encyclop.  Law, 
111,  and  coaes. 

S.  The  defendant  la  found  to  have  been  sub 
Ject  to  this  infirmity  at  the  time  of  ber  mar- 
riage with  plalntilf,  fn  1863,  bnt  it  was  con- 
cealed and  kept  secret  from  tbe  plaintiff  by  ber 
and  her  relatives,  and  waa  not  discovered  by 
him  until  1888.  Aa  before  suggested,  if  It  bed 
developed  after  the  marriage,  tbe  plaintiff 
would  not  bave  beenenlitlad  to  Judicial  relief, 
though  the  consequences  might  bave  been 
equally  serious  to  bim.  But  tbe  plaintiff  con- 
tends  tbat  such  conceslment  constituted  a  case 
of  fraud,  aucb  (hat  the  court  should  declare 
tbe  contract  of  marriage  void  on  that  ground. 
Where  one  is  Induced,  by  deception  or  strata- 
gem, to  mar^  a  person  who  la  under  legal  dis- 
ability, physical  or  mental,  the  fraud  Is  an  ad- 
-ditional  reason  wby  the  unlawful  contract 
should  be  annulled.  And  so  deception  as  to 
«  L.R.  A. 


feeble-minded  persona  Into  the  marriaga 
contract,  especially  when  employ^  or  resorted 
to  by  those  occupying  confidential  relations  to 
tbem,  and  where  tbe  contract  ia  not  *ubM- 
quently  ratified,  are  proper  cases  for  tbe  con- 
sideration of  the  court.  Bnt  generally  apeolfr 
ing,  concealment  or  deception  by  one  ot  Cba 
parties  in  respect  to  traita  or  defecta  of  char- 
acter, babila,  temper,  reputation,  bodily  bealtll 
and  the  like,  is  not  sufficient  ground  for  avoid- 
ing a  marriage.  Tbe  parties  must  take  tbe 
burden  of  informing  themselvea,  by  acquaint- 
ance and  satisfactory  inquiry,  before  entering 
into  a  contract  of  the  first  importance  to  tbem- 
selves  and  to  societv  in  genuaL  Reynold*  ▼. 
Reynaldt,  S  Allen,  SOT,  6015;  Leavitt  v.  UatiU, 
18  Mich.  456;  1  i:ooley,  BL  439,  and  noUt. 

The  facts  found  do  not  present  a  case  war- 
ranting the  relief  asked. 

Jvdgmtnt  affirmed. 


•Plalntilf,  aooi 


1 'oorporKtloik  bv  Ita  ac«nti 
flimlahed    IvottlKl    beer  t» 


•Head  note  t>r  Ooujm,  J. 


Tbaaeller'akDOwledceof  tbe  Qlegal  purpceeto 
vlilch  the  article  Is  to  be  devoted  will  not,  ol  liaelt, 
defeat  an  aoUon  tor  the  pnrnhann  tirloe;  It  mist  be 
shown  that  he  waa  a  sbarerln  tbe  QleKai  tnoMO- 
tlon,  or  aided  in  lie  eieeutiOD  or  did  aomethlng  la 
turtheranoe  of  It  Cheaer  v.  Doke,  10  Olll  *  J.  U; 
Bolmsn  v.  Johoaon,  Ooirp.  lUl;  Hodjnon  v.  Tem- 
ple, ft  Taunt  ISL 

It  must  be  shown  that  the  part;  made  tbe  ooo- 
troot-wlth  the  purpoae  on  hla  part  to  tumleh  moner 
to  enable  the  borrowen  to  do  the  llleKBl  aoL  Ho- 
Gavock  V.  Fuiyear,  e  Ooldw.  36;  Oreen  v,  OoUim,  S 
Olfl.  ttt. 

The  mere  leasoDSble  eause  for  belief,  without 
actual  huoirledBe  of  the  unlawful  Intent  will  not 
n,    Adams  t.  CoulUard,  10)  Has^ 


in  acUoQ  for  tbe  price  of  m 


187. 

It  Is  no  defenae  b 
artfole  put  t«  an  lll^al  n 

deraoontraotthat  It  vaa  to  t>e  put  toeuob  uan. 
BniDswiok  v.  Talleeu,  BO  loira,  ISO:  to  the  nme  ef- 
fect Hubbaid  r.  Hoore,  t*  I«.  Ann.  STl;  Nahood  t, 
Teelm,  SB  Ia.  Ann.  1S8;  Hiobael  V.  Bacon,  eO  Mo. 
ili;  ArmBeld  v.  Tate,  T  bed.  L.  K8;  HIU  v.  8pe*r. 
10  N.  H.  8)8;  Onondaga  Ool  Bd.  of  Excise  Comra.  t. 
BaokUB,£OBow.  Pr.40;  DeOroS  v.  American  Umea 
Thread  Co.  nir.T.  US. 

>  of  the  partleato  an  tnesal  oontiaot  msTtealD- 
\  wait  Bsalnat  a  third  peraon  to  recover  moae^ 
which  the  latter  ha«  received  under  the  oontraeL 
Thomson  V.  Thomson.!  Vee.  Jr.  470;  Sharp  v.  Tay. 
lor,  S  PhlU.  OH;  Tenant  v.  Elliott  1  Boe.  *  P.  S;  Joy 
-.  CBmpbell.lScli.&Let.  SS;  WorthtnRton  v.  Cur. 
Is.  I.  R.  1  Ch.  Dlr.  41B:  WilllBnu  v.  Bayler,  L.  R.  1 
I.  L.  SDO;  Osbeldlaton  v.  Simpson.  IB  Sim.  613;  E» 
parte  Pfke,  L.  R.  S  Ch.  Div.  TM:  Powell  v.  Knuwler, 
EACk.  Kk  Davies  v.  London  &  P.  U.  Ina,  Co.  L.a. 
B  Ch.  Div.  tl»,  1  Pom.  Bq.  Jul.  I UO. 


See  also  14  L.  R.  A.  05;  10  L.  R.  A.  8 
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th«  dafbndant,  the  keeper  of  m  bonae 
ef  proetltntloiii  bs  the  aseot  veil  kneir. 
VhUe  he  bad  do  knowledse  of  Inst  nbal  vat  to 
bedonevillttbelMcr.tlie  as^nt  suppoaed  at  the 
tfaiM  It  wM  turnlihedthat  itma  to  be  used  or 
Mid  In  the  brothel.  Ko  other  facta  appearing,  ft 
li  held  th«I  plalDtUtcan  leoo  vera  balance  olalmed 
.  tobeduefronidelendantfaT and  on  scoount of 


OSeptember  £8,1801.) 

APPEAL  hj  ptatnttS  from  an  otder  of  the 
MuoidpJCourtoftheCityof  St.  Pauldis- 
miasiDg  tbe  complaint  In  ao  action  brou|!;tit  to 
recover  th«  oontract  price  of  certain  beer  al- 
leged to  have  been  gold  and  delivered  to  de- 
fendant.    Bewned. 

Tbe  case  sufflcieutly  appean  In  tbe  opinion. 

Mr.  John  Ij.  Townlej  for  appellant. 

Memn.  Johna,  Hioh»et  A  Johna  for 
leapondent. 

Collins.  J.,  delivered  the  opinion  of  the 

This  action  naa  brought  to  recover  a  balance 
claimed  to  be  due  plaintiff  (a  CDrporstloD)  for 
and  OD  account  of  bottled  beer  aold  to  Uie  de- 
fendant. Tbe  answer  alleral  tbat  at  tbe  time 
of  tbe  Bale  defendant,  aa  plaintiff  well  knew, 
■was  the  keeper  of  a  house  of  proBtltution;  that 
nlaintift  sold  tbe  beer  expressly  for  use  and 
dispenaatiOQ  In  and  for  carrying  on  and  main- 
taining aidd  bouse;  and  that  when  sold  and 
deliv^ed  it  was  agreed  between  plaintiff  and 
defendant  tbat  tbe  Ixer  was  to  be  paid  for  out 
of  tbe  proflto  accruing  to  the  latter  from  her 
unlawful  occupation.  On  tbe  trial,  defendant 
made  no  attempt  to  eetablisb  the  defense  aa 
pleaded,  but  relied  wholly  upon  admissions 
made  t^  plalnilff'a  agent,  when  testifying, 
that  be  aid  not  know  Just  what  was  done  with 
the  beer,  but  that,  wbenseltinglttodefendant, 
he  supposed  she  would  sell  or  use  it  in  her 
brothel.  On  tbis  admission,  as  we  nndersland 
tbe  record,  tbe  case  was  dismissed  by  the  trial 

Wblla  tt  would  seem  qult«  unnecessary  so 
to  do.  It  may  be  well  to  cat!  attention  at  tbe 
outset  to  the  fact  that  thU  case  should  not  be 
confounded  with  one  wherein  the  vendor  in 
•elling  bis  gooda  has  violated  a  statute  requir- 
ing bim  to  first  procure  a  iicenw,  aa  was  tliat 
of  Boltmirn  ▼.  DrtteAltr,  4  Minn.  378(011.  197). 
Nor  1b  it  one  In  which  tbe  vendor  has  sold  a 
proper  article  of  merchandise  in  a  le^dtimate 
way,  but  with  tbe  knowledge  that  it  is  to  he 
disponed  of  by  the  vendee  in  direct  violation  of 
tbe  law;  for  lIlustratloD.  a  sale  of  spirituous 
llQuors  by  a  qtialifled  wholesale  dealer,  with 
full  knowledge  that  the  purchaser  intended  to 
retail  tbe  same  in  defiance  of  a  prohibitory 
law,  or  without  first  obtaiulng  tbe  required 


committing  murder.  Tbe  illegality  of  the 
tnuuactlou  now  under  discuMion  occurs.  If  at 
■11,  In  a  matter  collateral  to  tbe  sale,  Inciden- 
tally implicated  with  It,  and  out  of  considera- 
tions of  public  policy  solely.  It  has  been  well 
•aid  tbat  tbe  consideratioa  essential  to  a  Talld 
contract  most  not  only  bevaluable,  hot  Itmust 
be  lawful,  not  repugnant  to  law  or  sound  pol- 
icy or  good  morals.  Bic  turpi  eonlraeta  actio 
9L.R.A. 


oritur.  The  reports,  both  English  and 
American,  are  replete  with  cases  in  which  con- 
tracts of  all  dtfscripiions  have  been  held  bi- 
valld  on  account  of  an  Illegality  of  considera. 
lion.  iiiuBtrations  of  the  aeknowledged  rule 
that  contracts  are  unlawful  and  non-enforce- 
able when  founded  on  a  considcrRlion  contra 
bonot  mora,  or  agsinat  the  princijiles  of  sound 
policy,  or  founded  in  fraud,  or  in  contraven- 
tion of  positive  provisions  of  a  statute.  Tho 
utmost  difficulty  has  been  experienced  by  the 


application  has  been  necessary  will  con- 
vince the  reader  that  the  conclusions  reached 
and  anoounc^  In  the  English  tribunals  are 
beyond  reasonable  reconciliation ,  This  want 
of  harmony,  and  that  more  uniform  and  con- 
sUlent  results  have  obtained  in  tbis  country,  la 
thoroughly  demonstrated  in  two  cases  with  ua 
(Tracy  v,  Talmage, — flrat  opinion  by  Jvdg* 
Belden,  and  the  second,  on  motion  for  rehear^ 
ing.  by  Judge  Comstock.— 14  N.  Y.  163,  and 
Bia  V.  Bpear,  00  N.  H.  258),  in  each  of  which 
the  prindpal  cases  In  both  countries  are  ably 
and  carefully  reviewed,  and  the  law  applicable 
to  the  question  involved  In  this  action  stated 
in  accordance  with  the  great  weight  of  author- 
ity in  tbe  United  Btates  as  well  ai  in  England. 
"niese  cases,  now  regarded  as  leading  on  tbia 
of  the  Atlantic,  announce  the  rule  to  be 
mere  knowledge  by  a  vendor  of  the  un- 
lawful Intent  of  a  vendee  will  not  bar  a  recov- 
ery upon  a  contract  of  sale,  yet,  ff,  in  any  way, 
tbe  former  aids  the  latter  in  his  unlawful  do- 
sign  to  violate  a  law,  such  participation  will 
prevent  bim  from  maintaining  an  action  to  re- 
cover. Tbe  participation  must  be  active  to 
Bome  extent.  The  vendor  must  do  something  . 
in  furtherance  of  the  purchaser's  design  to 
transgress,  but  poeitlve  ads  in  aid  of  the  uit> 
lawful  purpose  are  euIBcIeDt,  though  slight. 
While  It  Is  certain  tbat  a  contract  is  void  when 
It  is  illegal  or  Immoral,  It  Is  equally  aa  certain 
tbat  it  is  not  void  simply  because  there  is  aomo- 
thlng  Immoral  or  illegal  in  Its  surroundinga  oc 
connecliona.  It  cannot  be  declared  void  mere- 
ly because  it  tends  to  promote  illegal  or  im- 
moral purposes.  The  American  teit-wrlten 
generally  admit  this  to  be  tbe  prevailing  Tula 
of  law  in  the  Blates  upon  tbis  point.  1  Wharton, 
Cent.  §  843:  Hii.  Sales,  490,  4S3i  1  Faraona, 
ConL  456;  Story.  Cont  8th  ed.  §  671;  Story, 
Confl.  L.  g  858;  Oreenhood,  Pnb.  Pol.  669. 

However,  it  has  been  suggested  that  thla 
statement  is  subject  to  the  modification  that 
the  unlawful  use,  of  which  the  vendor  la  ad- 
vised, must  not  be  a  felony  or  crime  involving 
great  moral  turpitude.  See  Hanav«rv.  Doant, 
79  U.  B.  13  Wafi.  842  [20  L.  od.  4891;  Tatum 
V.  Kdlmi.  25  Ark.  309;  Mitner  v,  PatUm.  tt 
Ala.  m-,  Lewit  v.  Latham.  74  N.  0.  aBS: 
mckd  V.  SAoets,  34  Ind.  It  &ed«  v.  CfwrU,  4 
Dana,  881. 

Without  ezpreasly  Indorsing  the  result  in 
some  of  the  cases,  or  all  tbat  baa  been  said  "bf 
the  courts  in  their  opinions  when  making  an 
application  to  the  facts  tben  in  band,  of  the 
rule  so  eihaustively  examined  and  approved 
In  Traey  v.  Toimage  and  Hiil  v.  Bptar,  lupra, 
we  cite,  in  support  of  tbe  propositions  therein 
contended  for,  and  upon  which  we  rest  a  re- 
versal of  tbe  order  of  dlsmUsal  made  by  the 


em 
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court  below,  Armitrtmg  v.  ToUr,  84  U.  B.  11 
Wheat.  358  [6  L.  ed.  46S];  Green  t.  CoIKji*,  8 
out.  iSi;  Data-  t.   EaH,  S  Qrav,  483;  Arm- 

fd  y.  Tate,  7  Ired.  L.  258;  Bea^y.  T<^,t  R. 
17Bj  Ohenej/ Y.  Duke,  10  Gin  &  3.11:  Kreiu 
v.  Seligman,  6  Barb.  489;  Miehad  t.  Bacon  49 
Ho.  474;  .STuntwiol:  t.  VaUeau,  SO  Iowa,  120; 
JTeWw  V.  DonnOly,  88  Mich.  468;  flw^jp  v. 
.flon«j),  84  Tex.  245;  Wright  f.  Biighet,  119 
Ind.  824;  Feinmnan  \.  Saeli*,  88  Kui.  621; 
£0M  V.  ifttcAril,  6  Colo.  102;  Banehor  v.  Man- 
tel, 47  He.  S8;  Hendertm  v.  Waggoner,  3  Lea, 
133;  Oaylord  t.  Baragen,Z%'^\.  110;  Mahood 
T.  Tm^za,  26  La,  Ann.  108;  LAavina  t,  ifiU, 
65  N.  H.  94 

The  agent  who  made  the  Balei,  apon  whose 
testimony  the  defeDdaat  aaw  fit  to  real  her 
case,  knew  that  she  was  enimgcd  in  the  ualaw- 
tol  busineu  of  keepinga  house  of  ill  fame,  and 


admits,  also  that  he  supposed  the  beer  would  bv 
used  or  sold  in  her  place  of  busineaa.  Nolh. 
ing  farther  wm  shown  which  connected  ttia 

ElaintiS  or  its  agent  with  any  violation  of  tha 
iw.  The  burden  waa  upon  the  defendant  to 
show  that  an  enforoement  of  the  contract 
would  be  Id  violation  of  the  settled  poltcy  of 
the  State,  or  injurious  to  the  morals  of  ila  pen- 

Cle,  and  no  court  should  declare  a  contract  il- 
igal  on  doubtful  or  uncertain  grounds.  Aiiil 
it  may  be  difficult  to  dislingulaa  between  tLo 
cases  In  which  the  vendor,  with  knowledge  of 
the  vendee's  unlawful  purpose,  does  not  ba- 
oonie  a  confederate,  and  those  wherein  he  aids 
and  aislsts  to  an  extent  sufficient  to  vitiate  Ih« 
sale;  but  this  difficulty  la  not  apparent  in  Um 
case  al  bar. 
Order  rwertei. 


MASSACHUSETTS  BUFREME  JUDIOIAL  OOnBT. 


Lonls  B.  JAC0B60N 
Timothy  J,  SULLIVAN  it  aX. 


,.Ddt* 

the  seller  hu  on  band  at  tbu  date  at  their  Invoice 
prloe.  provided  thalr  entire  value  Is  notabovea 
certiUa  amount,  of  a  olause  to  tlte  elTeDt  tbat  tbe 
buyer  sboll  be  bound  to  lake  (Mily  auob  goods  as 
he  hlmaclfBliaJl  select,  will  notrcUerehlmol  the 
obllffatlon  to  take  goods  to  tlie  amount  screed 
upon,  but  simply  glvea  Um  tbe  right  to  oboose 
tbe  goods  he  will  lake  to  moke  up  tbe  quantity 
whleb  he  agreed  to  buy. 

(November  K,  IMU 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Hampshire  County 
pladng  a  certain  coostruclion  upon  a  contract 
to  purchase  goods,  in  an  action   brought  to 
Mcomdamagesforits  alleged  breach,  In  which 
averdict  waaretumed  tor  plainiiH.  (herraUd. 
Tliecase  sufficient^  appears  in  the  opinion. 
Mtun.  Bond  A  tt»Boii  for  defeadaDt& 
Mr.  John  B.  O'Dommell  for  plaintiff. 

Knowlton,  /.,  delivered  the  opinion  of  tbe 

The  plaintiff  was  tbe  proprietor  of  a  clothing 
atore,  and  on  Haf  15,  1888.  he  entered  Into  a 
contract  in  wrilingwilb  the  defendants,  where- 
t)y  he  agreed  to  sell,  and  they  agreed  to  buy,  for 
ft  speclQed  price,  his  lease,  the  good  will  of  bis 
Mora  and  the  store  fixtures  and  other  articles 
irliich  were  used  In  conducting  his  business; 
and  he  also  agreed  for  the  same  conaidera- 
liona  not  to  engage  in  tbe  clothing  business  in 
Northampton  wblle  the  defendants  were  cairy- 
iBKon  buaiuess  there.  Tbe  contract  was  to 
lake  effect  on  September  1,  18S8  and  in  tbe 
meantime  the  plaintiff  was  to  continue  selling 
goodson  hisowo  accounL  This  part  of  the 
contract  apparently  covered  eveiythlng  per- 
taining to  the  IniBiness  except  the  goods  which 
were  kept  for  aale  in  the  store.  As  to  them  the 
9L.RA. 


parties  made  a  separate  provision.  Bow  Urg* 
tbe  stock  then  on  band  was  does  not  appear  by 
the  bill  of  exceptions,  but  it  is  said  la  ar;ru- 
ment  that  it  was  of  the  value  of  (10,000.  Tie 
ptutiea  appear  to  ban  expected  that  thira 
would  be,  or  at  least  might  be,  more  ^an  (1,000 
worth  left  unsold  by  the  pl^ti(ronSeplemtK:r 
1.  In  regard  lo  these  they  stipulated  thiit 
the  plalnrSi  should  sell  to  the  detendanta,  oa 
"the  first  day  of  September,  so  much  of  Lbs 
genera]  stock,  goods  and  mercheDdise  of  aaid 
Jacobson,  to  £e  value  of  tl,000,"  as  should 
then  "remain  and  be  unsold  by  said  Jacobson.'* 
and  that  thedefendantaahouId"buy,  purcbasa 
and  accept  so  much  of  the  general  clolhinz 
stock,  fumiebtng  goods,  Iiats,  caps,  etc,  of  snid 
Jacobson,  not  exceeding  tl.OOO  in  value,"  as 
Jacobson  should  "Lave  on  band  and  unsold  on 
aaid  September  flrsU"  The  price  was  to  t>e  iha 
actual  cost  to  Jacobson,  to  be  determined  by 
the  Invoices;  and  In  estimating  the  quantity  to 
make  up  the  $1,000  the  value  was  lo  be  de- 
termined in  the  same  way.  These  provisions 
definitely  fixed  the  quantitv  to  be  sold.  It  was  lo 
be  all  that  remained  unsold  If  the  whole  did  not 
exceed  (1,000  in  value,  but  it  was  not  to  exceed 
tbat  amount  The  coniiact  was  lncomplL-t« 
without  another  provision;  for  It  la  evident 
that,  while  some  of  the  goods  might  be  wortli 
more  than  tbe  cash  price,  many  of  them 
would'  be  likely  to  1»  worth  considerably 
lest  than  that,  and  if,  as  the  parties  contem- 
plated, the  quantity  left  unaolu  on  September 
1  should  exceed  (1,000  in  value,  it  would  be 
Important  to  know  which  part  of  the  goods 
should  l>e  tranfiferred  under  tbe  contract.  To 
provide  for  this  condition  the  contract  containa 
tbe  followlnij  clause,  which  waa  interlined: 
"Provided  that  they  (tbe  defendants)  shall  bo 
bound  to  take  onlj  such  goods  as  they  thenh 
selves  shall  select. 

The  defendants  contend  tbat  tbe  cffectofihts 
clause  is  to  relieve  them  from  all  obligation 
under  this  part  of  tbe  contract,  and  to  leave  it 
optional  with  them  whether  lo  take  any  goods, 
oc  an;  more  than  a  single  article  of  snialt 
value.  To  adopt  their  construction  would 
leave  an  important  provision  of  the  contract 
without  binaing  force  In  favor  of  tbe  plaintiff. 


Eehbali.  t.  Oi-KAKiT. 


BM 


foi  whose  beoeflt  ft  wasevldeDtly  lawrted.  It  I 
would  reader  meaningleta  th«  following  pro- 
rision  found  In  the  oontract;  "Id  uid  gooda 
fO  to  be  puichued  tbere  sbkll  be  no  sIdkIb  ' 
TBrts  and  no  lingle  coats;"  and  "the  coats  and 
Tats  purchased  •hall  be  coats  and  reau  to 
mfttcb."  Tbis  stipulation  was  for  the  beneflt 
of  the  detendants,  and  relieved  them  from  Ihe 
oUigatioD  to  lake  single  Teals,  with  no  coats 
to  match  tbem,  or  single  coats  wltb  no  Tests 
to  match  them,  if  the  whole  slock  should  be 
leas  than  $1,000  In  Talue.  If  the  defendants' 
contention  was  correct  tbere  woold  be  no 
occasion  for  such  a  illpulation. 

In  Tiew  of  the  situation  of  the  parties,  and 
the  subject  matter  and  tbe  purpoee  of  their 
agreement,  we  are  of  opinion  that  tbe  claose 
In  regard  to  selection  was  not  intended  to  con- 
tradict the  otherwise  clear  and  definite  pro- 
Tl^QS  of  tbe  contract  as  to  Ihe  quanttl7  to  be 
•old,  and  to  nultifytbat  part  of  the  contract,  but 
<a>lj  to  give  the  defendants  the  right  to  de- 
termine b;  selection  what  goods  they  would 
take  to  make  up  the  quantltj  which  tlier  agreed 
to  tnij. 

"       '■  t$otemtied. 


Charles  W.  QLEASON  «l  aL 


and  Impiore 
thereanwneandmakaUw  bostaiese  proBiaUe. 
«Dd  wbai  tber  tall  to  do  bo  to  sell  tbe  sbom,  In- 
r«et  tbe  proceeds  and  par  orer  toeaob  son  one 
tblrd  of  tbe  aoonmulated  fond  upon  hlaanTlTlnB 
at  tbe  age  of  fifty  rttat,  contains  a  oUuse  whlcti 
raqnjree  tbe  propertr  to  be  appraioed  and  lold  If 
oneottbesons  ao  dedrea  toalttaer  two  If  tbey 
wllllnvltat  tbe  appralaad  valuet  otberwtse  ' 
atrangen.  a  hI«  to  two  of  Um  'son*  nndei  t 
latter  clauae  will  not  terminate  tha  toust,  but 
will  continue  as  to  the  proceedi  tlia  aama  ai 
the  Bale  liad  been  made  tinder  tbe  other  pioriaion 
of  the 

S.  WlieroairUlwUeharoateaatnuttn 
T»»l  ectata  and  provldea  that  tho  lagml 
bolxs  ofaach  banefleiary  ahall  aDoceed 
to  bis  Btiai«  In  case  of  bla  death,  oontsmplalei  a 
ebanse  of  tbe  real  eelate  to  peisonsl  property  in 
tba  handa  of  tbe  tnuteea,  and  that  it  sh&U  bo 
to  tbe  beln  la  Itsobanged  form,  the  words  "leeal 
haln^  wtll  mean  thoee  who  would  take  peiaonal 


Mr.  Jaeaea  T.  Joalln,  for  Charles  W. 
Gleason  sod  Alfred  D.  Qleason; 

Only  In  case  of  a  sale  to  strangers  were  tha 
proceeds  to  be  held  in  trust  till  the  sons  arriTed 
" '.  the  age  of  fifty  years. 

SraMv.  Harrington,  4  Allen,  S68;  BewditeA 

Andrau,  8  Alien,  839;  Ineha  t.  HiU,  lOS 
Mass.  576. 

Mettrt.  Oaaton  *  WUtnaj-  f or  A.  L. 
Jewell,  guardlAn  of  Benjamin  W.  QleasOD,  son 
of  SlUlman  A.  Qleaaon,  deceased. 

Mr.  C,  R,  Elder  for  Mai;  B.  Gleaaon, 
widow  of  SttUmon  A.  Qleason,  deceased. 

Kmowltoa,  J.,  delivered  the  opinion  of  Dm 

By  tbe  seTcnth  olause  of  the  will  of  Benjft- 
min  W.  Qleason  tbe  tmsteee  to  whom  all  hla 
real  estate  was  devised  were  to  permit  his  three 
.Charles  W.,SlUlman  A.  and  Alfred  D.,  to 
occupy  and  Improve  his  manufacturing  prop- 
erty, machineiT  and  water-power  lor  thdr 
Joint  benefit  so  long  as  they  might  desire,  ui>oa 
certain  conditions  ttierein  slated,  one  of  which 
was  that  they  should  be  subject  to  no  cbarga 
for  rent,  Tbe  last  part  of  the  clause  is  as  fol- 
lows; "It  (s  my  request  that  my  said  sou 
shall  occupy  and  Improve  the  factory  property 
and  real  estate  of  wfaich  I  may  die  seised  and 
possessed  (except  the  homestead)  jointly  so  long 
as  they  agree,  remain  steady  and  respectable 
men,  and  can  make  the  business  profltable; 
when  thev  cannot  do  so,  then  I  direct  m;  tma- 
tees  lo  sell  and  convey  In  fee  simple  the  whole 
of  my  said  factory  property  and  rea)  estate,  and 
to  safely  Invest  tbe  proceeds  of  such  sale,  and 
to  pay  over  to  each  sod,  as  ihey  shall  respect- 
ively arrive  at  the  age  of  fifty  years,  one  (bird 
of  said  trust  fund  with  lis  accumulations  so 
remaining  in  their  bands.  If  either  of  mvsaid 
sons  shall  die  before  arriving  at  tbe  sge  of  flf^ 
years,  I  direct  his  share  to  be  paid  by  my  saU 
trustees  to  bis  legal  heirs." 

It  was  evidently  the  desire  of  the  testator 
that  his  three  ions  should  jointly  succeed  him 
In  carrying  on  the  business  of  manufacturing, 
and  he  offered  them  an  inducement  to  do  lo  by 
providing  that  they  might  use  tbe  property 
without  charge  for  rent  so  long  as  they  should 
agree  In  occupying  It  together  and  shontd  mak« 
tbe  business  profitable.  It  is  equally  clear  that 
upon  their  failure  to  agree  or  to  carry  on  tha 
business  profitably  it  became  the  duty  of  tha 
trustees  to  sell  the  estate,  and  Invest  the  pro- 
ceeds,  and  pay  one  third  lo  each  when  ha 
should  arrive  at  tbe  ago  of  fifty  years,  unless 
account  of  his  death  his  share  had  previoua- 


(November  tt,  ItSIU 

BE8ERVATI0N  from  the  Bnpreme  Jadiclsl 
Court  for  Middlesex  County  (Devens,  J.) 
(or  tbe  opinion  of  the  full  court  of  an  action 
brought  bf  the  trustees  under  the  will  of  Ben. 
jamin  W.  Oleasoo,  deceased,  for  instructions 
•s  to  tbe  proper  execution  of  the  provisions  of 
•acbwill. 

Tha  case  sufBcieotly  appears  in  the  opinion. 

Mr.  Honry  H.  Sprapia  for  tbe  trustees. 
4LR.A. 


ly  become  payable  to  his  heirs.  In  wis  a 
clause  there  is  a  preceding  provision  allowing 
either  of  the  three  sonaot  uo  testator  to  express 
in  writing  to  the  tnuteea  a  desire  that  tha 
propertT  should  be  sold,  and  requiring  in  such 
a  case  that  it  should  be  appraised  by  three  dis- 
creel men,  and  sold  by  tbe  trustoes  si  tbe  ap- 
praised Talue  to  either  two  of  tbe  eons  who 
shoiild  wish  to  purchase  it  at  that  price,  and, 
if  no  two  of  thera  should  wish  to  take  It  in  that 
way,  requiring  the  trustees  to  sell  it  either  at 
public  auction  or  privale  sale  as  they  should 
think  best. 

Under  this  provision,  at  the  request  in  writ- 
ing of  one  of  the  eeMiuit  pu  (rtut,  tbe  property 
was  sold  to  the  other  two;  and  tha  prindpu 


no 


HABU.CBUEETTS  BuPBEHB  Jdsioui.  Court. 


Hot., 


auesHon  In  tbe  case  Is  whether  the  trust 
lerebj  termfnaUd,  or  tbe  property  merely 
chiDged  in  form  and  made  subject  to  inTeei- 
ment  by  the  trusleca  until  tbe  sooa  Hhould  re- 
•pectively  die  or  anive  at  the  age  of  fifty 

There  can  be  ao  doubt  that  the  proceeds  of 
the  sale  la  Ibe  present  case  must  be  treated  in 
tbe  same  way  ai  it  tbe  property  had  been  dis- 
posed of  at  public  auction  or  pnvBta  sale,  aFt«r 
an  appraisal  under  this  provision  and  a  failure 
of  any  two  of  the  sons  lo  take  it  at  the  ap- 
praiaea  value.  A  Hale  of  the  kind  last  men- 
tioned does  not  differ  Id  character  from  a  sale 
made  under  the  hist  part  of  the  clause  without 


carry  on  tbe  business  Jointly  in  tbe 
contemplated.  So  long  as  they  agree  there  can 
be  00  request,  and  It  tbej  tall  to  agree  tbe  last 
part  of  the  clause  fs  applicable.  The  special 
proTisioQ  for  a  sale  which  gives  any  two  of 
tbe  sons  an  opportunity  to  have  the  pnoe  fixed 
by  a  previous  appralsu  Is  within  the  general 
language  ot  tbe  last  part  of  the  clause,  both  Id 
Kgard  to  tbe  causes  which  produce  tbe  sale 
ud  in  the  fact  that  the  trustees  "sell  and  oou- 
vey  in  fee  simple  "  aa  required  by  that  lan- 
guage. 

Unless  the  proceeds  ar«  to  be  disposed  of  un- 
der this  clause  tbe  will  make*  no  proviston  in 
regard  lo  them,  and  they  ate  left  to  tall  into 
the  residue.  But  it  Is  to  be  presumed  that  Ibe 
leatalor  Intended  to  expresa  bis  purpose  fully 
Id  reference  to  this  part  of  bis  properly.  Tbe 
language  which  we  have  quoted  Indicates  bis 
intention  as  to  the  proceeds  of  tbe  property  af- 
ter a  sale,  and  naturally  covers  tbecase  at  bar. 

To  bold  that  a  sale  after  a  request  In  writ- 
ing would  terminate  the  trust  would  render 
futile  Ibe  lestater's  provisions  in  regard  to  this 
part  of  his  estate.  He  has  said  that  when 
there  Is  a  failure  of  his  three  sons  to  agree  in 
carrying  on  tbe  business  tbe  property  sball  be 
■old  and  the  proceeds  held  by  the  trustees  — 
tU  tbe  beneficiaries  respectively  arrive  at 
age  of  fifty  years.  Under  the 
contended  for  by  Charles  W.  Oleason  and  Al- 
fred D.  Oleason,  either  of  tbe  three  sons,  by  a 
aimple  request  In  writing,  might  terminate  tbe 
trust  and  require  that  the  trust  property  be 
turned  into  tbe  residue  of  the  estate,  as  soon  as 
the  trustees  have  entered  upon  the  performance 
of  their  dut'cs.  It  cannot  be  supposed  that 
the  testator  Intended  to  leave  tbe  eiisience  ot 
a  trust  for  which  he  bad  made  elaborate  pro- 
visions to  depend  on  the  unanimiTy  of  his  residu- 
ary legatees  in  desiring  the  continuance  of  It. 
In  tbe  opinion  of  a  majority  of  the  court  the 
trust  continued  after  the  sale  of  the  real  estate 
to  Charles  W.  Oleason  and  Alfred  D.  Oleason, 
and  as  to  their  share  of  the  proceeds  It  aiill 


On  the  death  ot  Btillman  A.  OleasoD  the 
trust  terminated  as  lo  bla  share,  which  then 
immediately  became  pajable  "to  bis  legal 
heirs."  The  will  contemplated  achan«of  the 
leal  estate  to  personal  property  in  the  hands  of 
the  trustees,  and  that  It  should  go  to  the  heirs 
Id  the  form  of  personal  property.  The  words 
"legal   beirs"  must  therefore  be  construed  lo 


Sar^field,  146  Mass.  4S4.  4  New  Bog.  Rep.  66: 
Sweet  V.  Djitlon,  109  Masa.  669. 

One  third  of  the  fund  held  by  tbe  trustees 
abould  be  paid  to  tbe  heirs  of  StiUman  A. 
Oleason.  in  the  proportions  of  one  third  to  his 
widow,  Mary  E.  Oleason,  and  two  thirds  to 
h  s  minor  son.  Benjamin  W.  Oleason,  whose 
share  will  be  held  by  his  guardian,  Albert  L. 

Decree  aeeordingli/. 


REVERE  COPPER  CO. 


1.  Tha  title  to  »  gmmlt  pond  wIricA  hatf 
tieen  granted  tea  town  previously  to  the  pamtgo 
ot  the  Code  of  ISIT.  but  which  bad  not  ai  tlut 
time  passed  to  a  private  peison,  oould  ootaeie- 
atter  be  tranferred  to  anr  private  pNaoD  or  per- 
BODS,  and  any  deed  attempting  to  make  siudi 

8.  PrlT^to  rlybta  la  great  pood*  eonld 
be  aoqolrAd  by  |g— ^rfptioM  during  tbe 
Interval  between  tbe  paaaae^  of  Bev,  Btat.  183S. 
Obap.  119, 1  U,  making  ttae  8tatnt«  Of  UmltUJODB 
Ot  teal  acUoDsappUoabletoaultabcaucht  br  or 
OD  behalf  of  tbe  OommonweAltb,  and  Stat.  ua. 
ohap.  inE,  provldlnc  that  suoli  Btatuta  should  not 
apply  "to  any  property,  rlgiht,  title  or  Intereat  ot 
the  Commonwealth  below  high-water  mark  or  In 
tbe  gTMt  ponds. 

8.  Altbon^k^rant  from  tbaBtaA«  win 
botsfIm  IWMninMd  in  cases  where  It  could- 
not  legally  have  been  made,  yetUieezlateaoeof 
■  statute  whloh  simply  oreatea  pubtlo  rl^M  In 
oertaln  property  win  not  forbid  a  pteaumpUoD  of 
a  grant  <d  eutdi  ivoperty  to  an  ludlvldiial,  slnoe  K 
Is  not  lDO(»]alstent  with  the  ilKht  ot  tbe  Legla- 
latuie  to  mako  audi  grant  at  any  time  tt  ohooaee 

4.  A  lm,yr  t*Wiig  » 'certain  ela««  ot 
caeee  oat  of  the  operation  of  tbe  Statt- 
nte  of  limitation*,  which  had  previously 
been  wlthla  Its  provisions,  can  have  do  effect  oa 
lights  acquired  under  tbe  Statute  previously  to 
the  passage  of  such  Law. 

i.  Tb*  rale  tbat  no  length  of  time 
will  legaliae  a  nalaanee  is  not  applicable 
to  a  case  where  the  nuisance  Is  a  public  one  oon- 
BlsUDg  almply  ot  an  Invasion,  by  adverse  use,  of 
the  rights  of  the  public  In  regard  to  tbe  enjoy- 
ment ot  property  la  the  way  In  which  a  prt  vat* 
ownor  would  ordinarily  enjay  It.  there  being  a 
statute  which  permits  the  acqulslttoo  by  dlssatola 
of  a  complete  title  against  the  Stata. 


(November  8.  UKt) 

INFORMATION  to  compd  defendant  to  ro- 
fiaiu  from  drawing  water  from  tbe  Uaasa- 
poag  Fond  In   tbe  Town  ot  Sharon.  _iMt- 

The  caae  sufficiently  appean  Id  ibe  opinion. 

NoTB.— Ordtnanoe  of  IHT  oonstnied.  See  note  to 
[enry  v.  Newburyport  (Masa.)  fi  L.  B.  A.  119. 

IJceDBee.fromState,ofr1irhtto  use  waters  ot  great 
ponds,  protected.  Proprletoie  ot  Hills  v.  Braiatrefr 
Water  Supply  Oo.  1 L  U.  A.  RS,  US  Haas.  US. 


See  also   13   L.   1 


I   L.   R.  A.  670,  07»i  38  L.  ] 


.  A.  ISS;  46  L,  R. 
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Mittn.  Rob«rt  M.  Mora*.  Jr.,  TbomtM 
B.  OroTer  and  MkPoiii  Korton,  Jr.,  tor 
plaiDtiS: 

Tbe  art  of  tbe  defendanta  la  lowering  the 
waters  of  the  pond  U,  in  and  of  Itself,  an  nn- 
reaaonable  use  of  tbe  pood  and  an  interference 
with  iha  reuonable  lue  of  it  b<f  tbe  public,  and 
tbeiefoie  a  moper  matter  for  an  infortnalion. 

Patter  t.  Emeg,  3  New  Eng.  Bep.  167,  141 
Uam.  S67,  800;  Att^nty-Oenirai  v.  Jamaica 
BmdAqtudwlGorv.  1S3  Man.  861,  864;  Fsr- 
naid  V.  Kiua  WaoSen  Go.  1  h.  K  A.  4JS9,  69 
He.  4a. 

Tbe  defendant  an  bare  no  riRbts  superior 
to  the  ilghls  of  tbe  public  by  a  grant  from  tbe 
CommoDwealtb,  onlev  tbe  grant  excladea  a 
leservallon  of  tbese  paramount  rights. 

WaiappaSaenoir  Co.  Y.Fatt  later,  1  L.  R. 
A.  466,  147  HsM.  648. 

Neitber  the  Colonj  nor  the  proprietors  bad, 
prior  to  1641,  granted  Ibe  pond  to  a  priTHte 
person.  Tbe  Ordlnaace  of  1641,  1647,  tbere- 
fore,  afTei^ied  the  pond  and  eatabliahed  the 
rigbla  of  tbe  public  la  iL 

Wat  Boxburi/  t.  Stoddard.  7  Allen,  1S8; 
Berry  t.  Baddin,  11  Allen.  577,  560. 

Tbe  grant  of  April  17,  1776,  by  the  Oom- 
monwealtb  of  tbe  powder-mill  site,  upon  tbe 
stream  runalug  from  Uaseapoag  Pond  and 
about  four  mile*  from  tbe  pond  "with  the 
appurtenances,  privileges  and  commodities 
thereof,"  cannot  be  so  construed  as  to  Include 
the  rights  of  the  public  In  MasgapoagPond. 

Oom.  T.  Bxrbary,  B  Gray,  4B1,  493;  Martin 
T.  WaddOi.  41  n.  S.  16  Pet.  411, 10  L.  ed,  1018. 

The  defeadsnt  has  not  obtained  a  right  by 
prescriptioa  to  enter  upon  tbe  pond,  to  dig  out 
tbe  artiflcial  channels,  and  to  maintain  its  gate 
and  dam  so  as  to  lower  tbe  water  below  tbe 
Datural  tow-water  martc. 

Wtiuler  T  Stone,  1  Cuab.  818, 833;  Laktman 
■w.  Bumham,  7  Gray,  487;  Gom.  v.  Hoxbiirti,  9 
Gray.  4fil.  470;  Taifpan  f.  BurjOiam,  8  Allen, 
«5;  TvJU  T.  Chariatmim.  117  Mass.  401;  Bit^ 
Uager  v.  Same*,  131  Maaa.  589;  Ba»tem  B.  Go. 
T.  AlUn,  ISO  Mass.  18;  Utdtfield  t.  Fermmm, 
2  New  Bag,  Rep.  890,  141  Mass.  07. 

Mr.  Horatio  O.  Parker,  for  respondent: 

Individuals  may  acquire  by  prescription, 
against  the  Crown  or  the  State,  tbe  right  to  tbe 
■oil  of  public  waters. 

Gould,  Waters,  p.  60,  g  87,  noU  4;  Angell, 
"Waiers  and  Watercourses,  p.  64,  g  66;  BuUen 
■w.  flonnrf»,  2  N.  H.  257:  Sttrrer  t.  Freeman,  6 
Mass.  488;  Cim.  y.  Charltetovm,  1  Pick.  180, 
182;  Kean  t.  8t«t»on.  5  Pick.  492^95;  Oom.  t. 
Alger,  7  Cusb.  58.  77.  78.  79;  rtper  v.  AeA- 
ordson.  9  Met  167,  15S;  Com.  v.  Baileg,  I8A1- 
len.  548;  tlieJuiU  t.  Boeton.  98  HaPS.  41,  42, 
43;  HottoTi  V.  Riehardton,  105  Uass.  867. 

This  doctrine  has  been  directly  applied  to 
great  ponda. 

CowOi  T.  T/iayer.  0  Met.  258;  Oummingi  t. 
Barrett,  10  Cush.  187;  Wett  Roxbury  v.  Btod- 
dard.l  Allen,  170,  171;  Sittinfftr  y.  Bamtt, 
121  Ma«a  54«-64a 

Tbe  right  to  the  eidtislve  use  of  water  may 
undoubtedly  be  acquired  by  advene  posBeeaion 
■od  enloTment,  when  It  Is  real  and  actual. 

Angell.  Watera  and  Watercourses,  p.  38S, 
6  133;  Gould.  Waters,  p.  404.  §227.  p.  643, 
%  888;  BuUm  t.BuHntle,  8  N.  H.  367;  Gary 
T.jDanMJ«,6Met 466,467;  TAvrber  v. Martin, 
9  L.  a  A. 


flntij  under  a  deed  duly  acknowledged  and 
recorded  acquires  a  freehold,  either  by  right 
or  wroag;  if  by  wroog  it  Is  an  actual  dueeisiii 
of  all  claiming  the  lands  under  adlSerent  title. 

Higiee  y.  Siee,  G  Mass.  852;  Be/iobotA  v.  Otr- 
pentar,  23  Pick.  187;  Meiein  v.  Loe/tt  <fi  CSnnati, 
6  HeL  16,  88. 

Chapter  276  of  the  Laws  of  1667  plainly 
shows,  as  was  the  case,  and  as  has  iKen  held 
time  and  agsln,  that  indivtdualB  could,  op  to 
the  dat«  of  that  Act,  obtain  rights  by  prescrip- 
tion in  great  ponds  in  twenty  yean. 

Gould,  Watera,  ^835,  886;  AngeU,  Water* 
and  Watercourses,  Ss  817,  218;  Waabb.  Easem. 
p.  84,  g  34:  Ooddard,  Easem.  pp.  111-116; 
OooUdgev.  Learned.  8  Pick.  507,  609;  NieAelt 
7.  Botten,  93  Mass.  48;  2)/ier  V.  Wiikintm.  i 
Mason,  887. 

Knowlton,  J.,  ddlvered  the  opinion  of  lb« 

court: 

Tbe  defendant  owna  the  land  on  both  eldea 
of  the  atream  which  flowa  from  Hasaapoag 
Pond,  and  maintains  a  flume  and  gate  at  the 
outlet  of  the  pond  and  regulates  the  flow  of 
water  by  boldlng  it  back  or  letting  it  down  to 
be  used  for  power  In  running  Its  milts  on  tbe 
stream  below,  and  at  tlmea  lowers  tbe  surface 
of  tbe  water  In  tbe  pond  to  tbe  depth  of  three 
feet  and  ten  inches  below  the  lowest  point  at 
which  it  would  stand  If  left  in  Its  natural  con- 
dition. 

The  defendant  shows  an  unbroken  chain  of 
title  running  back  to  the  grant  from  Ibe  Colony 
to  tbe  proprietors  of  Dorchester  In  1687,  and 
tbe  first  question  In  the  case  is  whether  it  has 
a  rigiit  by  deed  to  lower  the  waters  of  the  pond 
as  it  bas  been  accustomed  to  do.  We  will  as- 
Bume,  without  deciding,  that  the  title  to  the 
pond  passed  to  the  origioal  proprietora  of  Dor- 
chester In  1637.  Weit  Boximry  r.  Stoddard,  7 
AJlen,  168;  Oom.  v.  Eotdmry,  9  Gray,  461. 


Liberties  in  1S41,  which  secured  to  the  puollo 
rights  of  fishing  Id  great  ponds,  or  at  the  time 
ofthe  paaaage  of  the  Code  of  1817.  By  that 
Code,  as  appean  by  tbe  Compilation  of  1660, 
it  was  provided  "that  no  town  ahall  appropri- 
ate to  any  particular  peiBou  or  penona  any 
great  pond  containing  more  than  ten  acres  of 
land  .  .  .  and  that,  for  great  ponds  lying  la 
common  though  within  the  bounds  of  some 
town,  it  shall  be  free  for  any  man  to  fish  and 
fowl  there,  and  may  pass  and  repass  on  foot 
through  any  man's  property  for  that  end,  so 


1860-1673;  Boston  Reprint  of    1889,  87,  bG, 
170. 

The  effect  of  tbeae  provislona  ba*  often  been 
considered  by  this  court,  and  It  Is  held  that  tbe 
title  to  great  ponda  which  bad  not  previously 
been  granted  Is  in  the  Commonwealth  for  the 
benefit  of  the  public,  and,  if  a  pond  had  pre- 
viously been  granted  to  a  town,  and  had  not 
passed  to  a  private  person,  the  legal  title  re- 
maios  in  the  town,  but  tbe  beneficial  right  la 
In  the  public.  Com.,  v.  BoOvry,  8  Gray,  451; 
Wett  Baxbnry  v.  Stoddard,  7  Allen,  168;  Fo- 
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tuppa  Retereoir  Co.  t,  FM  Btttr,  147  Hsbb. 
««,  1  L.  B.  A.  406. 

The  deed  o(  the  proprieloM  of  Dorchester 
tad  Stoughion  lo  EdmuDd  Quinc.v,  dal«d  June 
11, 1770,  BO  far  at  it  purported  to  convey  the 
pond  itself,  was  In  TiolstioTi  of  law  and  of  no 
effect.  Upon  our  UEUmption  the  title  to  the 
poDd  remained  in  the  town  to  be  helil  for  the 
puhllc-,  If  It  was  not  in  the  town,  it  was  in 
the  Common wealtli,  and  held  in  like  manner 
for  the  public. 

The  deed  of  Barauel  Brigp,  Jr.,  to  the  Col- 
ODT  of  Maasactausetta  Bay  in  FebTnary,  1776, 
and  the  deed  from  the  Great  and  Oeneral  Court 
of  Hssuchuaeita  Bay  in  1779,  of  the  powder- 
mill  Bile  and  prlvUege  now  owned  br  the  de- 
fendant, conveyed  only  the  ordinary  mbia  of  a 
riparian  proprietor  on  a  Mream,  together  with 
aoch  privilegea  aa  were  spedfled  in  the  deeds, 
and  tbey  gave  no  right  to  interfere  at  any  time 
with  tlie  natural  outflow  of  water  from  the 
pond.  The  defendant  shows  no  title  by  deed 
ander  which  It  can  lawfully  control  the  water 
In  the  pond,  or  draw  it  below  the  lowest  level 
which  It  would  reach  if  afTecled  only  by  nat- 
ural caiuea 

The  use  on  which  the  defendant  rellea  to 
support  its  claim  of  a  r^ht  by  prescription 
falls  far  abort  of  establiahiDK  a  title  to  all  the 
water  of  the  pond,  and  a  r^t  to  use  It  as  the 
defendant  may  choose.  Tliere  has  been  no 
such  esclusive  nse  of  the  entire  pond  and  no 
such  control  of  it  by  the  defendant  as  is  neces- 
sary to  the  acquisliion  of  a  title  by  disseisin. 
But  the  master  finds  "that  since  1825  the  de- 
fendant and  its  predcceason  in  title  bave,  un- 
der a  claim  of  nght,  contlnuouslv,  peacefully, 
axclusively, — except  as  hereinafter  stated, — 
aud  without  lawful  iDlerruptloo  up  to  the  time 
of  filioK  this  iuformation,  ponened  and  con- 
trolled and  regulated  the  water  and  the  flow 
of  water  from  this  pond,  have  maintained  the 
water  at  such  height  as  they  pleased,  and  have 
drawn  it  to  a  depUi  of  three  feet  and  ten  inches 
below  natural  low-wat«r  mark  when  and  as 
tbey  pleased,  and  bave  entered  the  pond  and 
dug  and  cleaned  out  the  channels  as  berelnbe- 


■a  ot  surface  and  quantity  of  water  have 
been  diminished,  and  thereto  tne  Ilmila  of  en- 
foyment  bv  the  public  In  the  riehts  of  bathing, 
boating,  flsbiog  and  cutting  ice,  It  any  the; 
bad,  uve  been  abrldsed.  He  also  finds 
"  that,  other  than  aa  aforesaid,  the  defendant 
has  not  excluded  nor  sought  to  exclude  the 
public  from  bathing,  boating,  flabing,  fowling 
or  cutting  Ice  on  the  pond,  but  that  the  public 
have  to  some  extent  at  any  and  all  times  used 
and  enjoyed  these  privileges  without  let  or 
hindrance,"  It  is  also  found  that,  in  1770,  Ed- 
mund Quincy,  who  held  a  deed  from  the  town, 


lo  a  depth  a  little  lesa  than  Its  depth  at  prM- 
ent,  and  that  from  that  time  to  ls25,  In  onlei 
to  get  iron  ore  from  the  bed  of  the  pond,  (be 
water  was  drawn  off  at  will  throngb  that  out- 
let If  the  Commonwealth  representing  the 
public  had  no  property  or  rights  to  be  consid- 
ered, tbese  facts  would  show  the  acquisition 
by  the  defendant  of  a  perfect  prescriptive 
i^bt  to  regulate  and  contn>l  the  Sow  of  water 
ftL.R.A. 


from  the  pond  as  it  and  l(a  predecessors  In  tltla 
have  been  accustomed  to  da  Can/  t.  XKinittt, 
S  Met.  466,  478:  Pratt  v.  Lamm,  a  Allen,  S75, 
278. 

The  queallon,  therefore,  arlaea  whether  sach 
a  light  can  be  acquired  againat  the  public 
The  rule  of  the  common  law  was  ezpreued  bj 
the  marl  m  ntiUurn  ttmjnit  oeeurrii  rtffi.  Ther* 
was  no  Staiule  of  Limitations  against  the  sov- 
ereign power,  and  prescription  did  not  run 
against  the  king.  This  rule  has  been  gener- 
ally recognized  oy  the  American  States,  and  U 
has  been  held  that  Statutea  of  Limitations  ars 
not  applicable  to  auils  hrousbt  by  a  Btat«,  on- 
less  Ihey  are  made  applicable  to  tnem  In  term& 
SlougMon t.  Baker,  ioaaa.  028;  Com.  v.  SuleA- 
fnjon,  10  Pa.  4eSi  Baelesi  v.  WaUaet,  1«  SerK. 
&U.  9a:  Staff  T.  JoAtfr.ES  Hiaa.  000;  £riM- 
fittd  Y.  Carter,  2  Oa.  148;  Det  Meina  v.  Harker, 
84  Iowa,  84;  Fiople  t.  Gitbert.  18  Johns.  277; 
Cineinnati  *.  Btani^  S  Ohio  St.  S94. 

The  Statute  of  B  Geo,  III.,  chap.  16.  changed 
the  law  in  England,  end  extended  the  Btatuto 
of  Limitations  to  real  actions  brought  by  tb« 
King.  Since  the  passage  of  that  Act  pr^crip- 
tlon  nas  been  pleadable  there  agninrt  the  sot- 
ereien.  The  rule  of  the  common  law  prevailed 
In  Hassachiisetls  until  the  enactment  of  tb« 
Revised  Statutes  In  18SS,  when,  by  chap.  119. 
-  12,  the  Statute  of  Limitations  of  real  actions 


with  alight  amendments,  now  appeaia  in  Puk 
Slat.,  cbap.  196,  S  11.  Under  Uils  Statute  % 
title  by  disseisin  may  be  acquired  against  tho 
Commonwealth  as  readily  aa  against  a  privata 
person,  and,  bv  analogy,  there  seems  to  be  no 
good  reason  wny  prescriptive  rights  in  the  real 
estate  of  the  Commonwealth  may  not  also  bo 
acquired.  Altbou^  the  sdjadicatlons  on  thia 
subject  are  not  nuinerous,  there  are  many  caaei 
which  seem  to  recognize  the  pocdbllity  of  ao- 
quiring  such  riabta.  It  baa  sereral  times  been 
held,  not  only  that  the  title  of  a  private  owner 
ot  flats  may  be  devested  by  disseisin,  but  that 
the  rights  of  the  public  to  use  the  water  over 
the  flats,  for  navigation,  boating  and  fishing, 
may  in  like  manner  be  devested  by  long-con- 
tinued adverse  use.  TiifU  V.  Chanettcwn,  117 
Mass.  401;  Eattern  R.  Co.  v.  Allen,  IBS  Hasa. 
18;  NviuilM  V.  Boton,  96  Haas.  89. 

Other  cases  assume  tbat  this  is  to.  £aibt- 
nanr. Bumham,l(jna,j,^l;Tappanr,  Bum- 
ham,  8  Allen,  65. 

It  may  be  said  tbat  the  cases  In  relation  to 
the  acquUitloD  by  prescription  of  public  rights 
iu  flats  do  not  show  tbat  similar  rights  can  be 
acquired  in  great  ponds,  because  the  Hgbta  of 
the  public  in  the  waters  over  flats  are  subordi- 
nate to  the  right  of  the  privste  owner  reason- 
ably lo  Improve  his  land,  by  excluding  the 
public  and  building  upon  it.  while  in  great 
ponds  tiiere  is  no  private  ownership.  But  it 
prescription  will  run  against  the  public.  It  may 
avail  to  cut  off  puhllc  rights  In  great  ponds  as 
well  aa  anywhere  else. 


peculiarity  of  private  ownership  In  flats.    The; 
extended  below   low-water   mark,  where   the 
sole  ownership  and  control  were  in  the  C<Hn- 
moowealtb,  for  the  beoeflt  of  the  public 
In  Hiltinger  v.  Eamet,  131  Hasa.  539,  Ow 
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plalDttff  claimed  t^  preBcripUon  the  rigbt  to 
prevent  tbe  public  from  cutting  ice  on  r  great 
poDil.  A1thDUf;li  It  was  decided  tbat  he  did 
not  Bhon  such  •useBstoeatabllfihhisclBiiD.  the 
Opinion  assumed  without  question  that  rights 
tn  great  ponds  could  be  acquired  against  tbe 
public  by  prescription  as  well  as  by  gnint  from 
the  Le;(islature.  Other  caws  tn  which  tbe 
court  arpma  to  assume  that  rights  adverso  to 
the  public  may  be  acquired  In  great  ponds  by 
prcscripIioD  are  Gowll  y.  Thayer,  6  Met.  258; 
CbmrningaT.  ^TTrtf,  lOCnsb.  1B7;  WatRoa- 
bury  V.  StodiJarii,  T  Allni.  IB8,  170, 171;  Tudor 
■7.  Cambridge  Water  Workt,  1  Allen,  164. 

In  tbe  present  case  also  tbe  plalDllffs  conn- 
■el  assumes  it,  but  contends  that  the  facts  ue 
not  suffldent  to  establish  a  prescriplive  right. 

Id  Watuppa  lUtermr  Co.  t.  Fall  lUter,  147 
Mass.  648,  IL.  B.  A.  466.  no  question  of  this 
kind  was  presented  by  counsel  or  considered 
by  tbe  conrt. 

It  Is  sometimes  said  that  presciiptloD  will 
Dot  run  BgBJnst  a  statute;  but  this  la  not  ao 
•ccutate  iiaiement  of  the  law.  In  England, 
where  the  laws  are  made  by  Failiament  and 

Snts  of  public  property  are  made  by  the 
ig,  when  there  U  an  Act  ol  Parliament  lot- 
biddiiig  grants  of  a  particular  kind  a  title  can- 
Dot  be  rounded  od  toe  presumption  of  such  a 
rrant.  Goodtitle  v.  Baldwin,  11  East,  488; 
SMAddb  Canal  Co.  t.  BadelitI 
MiUv 
The 

Brooldine  v.  MaekintoA,  iSS  Mass.  235;  Twiun- 
■w.  Fitchburg  R.  Co.  14S  Masa.  486,  6  New  Bug. 
Rep.  433;  MiU*  t.  Haa.  9  Wend.  81B. 

In  this  Commoowealtb  a  statute  which  cre- 
ates public  rights  in  property  la  not  Inconsiet- 
cut  with  tbe  existence  of  a  right  In  (he  Legisla- 
ture at  any  time  to  grant  away  all  or  any  of 
•ucb  rights.  There  is  a  strong  presumpllon 
that  a  State  will  not  devest  itself  of  sovereignty 
•nd  governmental  control  over  aoy  part  of  Its 
territory;  but  there  is  no  preBamptlon  that  It 
will  not  for  a  good  reason  part  with  property 
which  ft  holds  for  public  use.  It  may  grant 
tbat  at  any  time,  aubiect  to  no  greater  limita- 
tions than  those  wbrcb  would  aSect  an  Indj- 
Tfdual  owner  of  similar  property.  In  the  CB<e 
ftt  bar  tbe  uninterrnpteo  adverse  exercise  of  a 
power  to  lower  the  water  of  the  poud,  by  the 
defendant  and  Its  predecessors  it:  title,  tnsy 
well  give  a  prescriptive  right,  whether  the  legal 
title  was  Id  tbe  Commonwealth  or  in  tbe  Town. 
The  grounds  on  which  a  grant  may  be  pre- 
mimea  to  have  been  made  are  not  materially 
different  from  Ihoee  in  any  other  case  of  tbe 
acquisition  of  a  right  by  prescrlpiloD.  Seheuber 
T.  EOd,  47  Wia.  840. 

By  the  Statute  of  1867.  chap.  275.  It  was  pro- 
Tided  that  tbe  Statute  of  Llmltatloos  of  real 
actions  brought  by  the  Commonwealth  shall 
not  apply  "to  any  property,  right,  tille  or 
interest  of  the  Commonwealth  Below  high- 
water  mark  or  Id  the  great  ponds."  Pub.  Stat. 
«hap.  196,  SlI. 

Since  thla  modification  of  the  Statute  of 
Limitations,  It  Is  manifest  that  the  Statute  can- 
not be  set  np  In  bar  of  a  real  action  brought  by 
tbe  CommoD  wealth  to  recover  a  great  pond, 
unless  the  defendant  had  acquired  a  title  by 
dfaseUn  before  the  passage  of  the  Amendatory 
•  L.It.A. 


for  more  than  forty  years  been  eierdslDg,  t(. 
Its  full  extent,  the  right  which  It  now  cUums, 
and  for  flfty-flve  yean  more  had  ezercisi-d  It 
to  only  a  little  less  extent.  Under  the  Revised 
filatutee  It  had  acquired  Taluable  rights  of 
which,  by  the  new  enactment,  it  could  not 
lustly  be  deprived.  Atier  the  passage  of  tha 
Blatute,  possession  could  not  avail  for  the 
acquisition  of  new  rights,  but  those  which 
wen  then  perfect  were  not  taken  away  by  tha 
enactment  United  Slatei  v.  WAile,  2  UiH,  Sit; 
Battle*  T.  Fbbei.  18  Pick.  583;  Wright  v.  Oo* 
teg,  S  Met.  400;  Unit^  States  v.  Bufard,  28  U. 
B.  S  Pet.  la  [7  h.  ed.  K85];  Davit  v.  Minor,  1 
How.  (Miss.)  188;  Slipp-y.  Brown  2  Ind.  647; 
JiKwv.  Ctoortand,  ISWis.  245;  WiretY.  Farr, 
85  Vt.  41;   Woart  v.  Finnic*,  8  N.  H.  478. 

We  have  not  overlooked  the  cases  in  which 
It  Is  said  that  no  length  of  time  will  legalize  a 
nuisance.  See  Morton  v.  Moore  16  Gray,  678; 
Com.  V.  Upton,  6  Gray,  478;  Jfiw  Saimt  t. 
Eagle  Mill  Go.  188  Mass.  8. 

The  reason  of  the  rule  W  which  these  cases 
refer  Is  that  crimiaallty  can  gain  no  toleration 
in  the  law.  The  creaiion  and  maintenance  of 
a  public  nuisance  Is  puniBhahle  criminally; 
hence  the  element  of  criminality  which  charao- 
terlzes  the  act  of  creating  It  should  prevent  tbs 
acquisition  of  a  right  to  maintain  ft. 

The  rule  as  sometimes  broadly  stated  la  not 
of  universa]  ap^dlcatlon.  An  adjacent  land 
owner  who  £recls  and  matntalna  tt  fence  along 
a  highway,  In  such  a  position  as  to  Include  Is 
his  incloaura  a  part  of  the  highway,  may  be 
indicted  for  maintalnlnE  a  public  nuisance. 
Yet  by  our  alatnles,  if  ne  so  maiotaiiis  It  tor 
forty  yearn,  he  thereby  acquires  a  prescriptlva 
right  against  the  public  to  have  it  remain  therv 
forever.  The  same  rule  applies  if  the  fence  !■ 
on  a  town  way,  private  way,  training  field. 
burying  place,  landing  place,  or  otber  lana 
appro[Nrlated  for  the  general  use  or  conveoieuca 
of  tbe  Inhabitants  of  the  Commonwealth  or  ot 
a  county,  lowo  or  pariah.  Pub.  SUA.  chap.  64, 
tj  1;  Cutter  v.  Cambridge,  6  Alleo,  20;  Win*- 
lou  T.  Say$on,  118  Mass.  411.  421. 

flo  noder  the  Revised  Statutes,  chap.  119, 
g  12  (Pub.  Stat.  chap.  198,  §  11).  auppose  an 
exclusive  occupation  by  an  individual  of  laod 
held  by  the  Commoowealtb  for  a  public  use, 
and  a  maintenance  by  him  of  such  a  poasesaion 
as  constitutes  a  disaeisin  in  some  way  otber 
than  by  the  erection  of  a  fence  or  a  building; 
such  an  Interference  with  the  rights  of  the 

£ubllc  would  be  a  public  nuisance  and  subject 
Im  to  an  Indictment;  yet  at  tbe  end  of  twenty 
fears  he  would  have  a  title  hy  disselslo,  ana 
the  Commonwealth  could  nol  dislodge  him. 

In  Uie  case  at  bar,  the  public  rights  secured 
by  the  Colonial  Law  are  In  the  nature  of  ordi- 
nary rights  of  property,  whereby  the  public 
may  use  and  enjoy  this  great  pond  in  the  same 
way  as  a  private  owner  would  ordinarily  use 
ana  enjoy  it.  The  acts  of  tbe  defendant  and 
its  predecessors  in  title  have  been  iojurious 
only  a*  they  have  Interfered  with  the  public  in 
the  enjoyment  of  these  rights  of  properly.  If 
they  created  what  was  lechntcally  a  publlo 
nuisance,  they  were  not  criminal  in  the  sense 
in.  which  the  word  Is  popularly  used,  and  if 
there  was  in  them  any  element  of  criminality, 
SS 
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It  wu  very  amaH  as  compared  with  tbat  in- ' 
Tolred  In  tbe  malDteaance  of  a  nulaaiice  tbat 
endangera  the  life  or  health  of  the  people, 
which  ia  tbe  kind  of  nuiaaace  on  wbicb  the 
rule  was  founded. 

Notwithaiajidiag  the  general lanffuRgs  which 
to  used  in  aome  of  the  casea,  we  do  not  think 
UmI  either  principle  or  Buthoritjr  requirea  the 
application  of  thia  rule  to  a  case  wbere  the 
invadon  of  the  rights  of  tbe  pulilic  la  only  In 
tegaid  to  their  enjoyment  of  pianerty  in  tbe 
way  in  which  a  priTale  owner  wouid  nrdioarilr 
use  ft,  and  wben  there  Is  a  atatui«  permitting 
the  acquidtioa  by  disaelslD  of  a  complr'te  title 
■gainst  Uie  State,  and  where  there  1b  no  other 
nuisance  Oian  an  abridgement  of  tbe  ordiaary 
nse  of  the  property  by  tbe  public  by  a  lone- 
eontinued  uae  of  aome  part  of  it  by  an  lodlvid- 
nal  under  a  claim  of  right. 

The  master  does  not  find  that  tbe  lowering 
of  the  pond  haa  been  detrimental  to  the  public 
lualth,  or  Id  rlolatlon  of  public  or  private 


righta  otherwise  than  as  it  baa  for  a  short  tlms 
in  each  year  reduced  the  area  and  depth  of 
tbe  water  and  dlminisbed  the  enjoyment  of 
boating.  Tbia  abridgeineDt  of  public  rights 
appears  to  have  been  of  but  little  practical 
importance,  and  when  we  consider  toe  sreat 
apparent  value  of  the  water  for  futntshing 
power  to  riparian  proprietota  upon  the  stream 
below,  and  tbe  finaing  of  tbe  master  that  there 
are  eleven  mill -eltw  and  prii^legea  on  the  brook. 
In  which  there  Is  an  invested  capital  of  about 
(1,600,000,  It  does  not  seem  strange  that  for 
nearly  one  hundred  and  twentv  years  the  water 
has  tieen  uted  in  thia  way  without  ohjection  od 
tbe  part  of  the  Commonwealth. 

A  majority  of  the  court  are  of  opinion  (hat 
the  defendant  has  a  right  to  draw  the  water  at 
the  ouUet  of  the  pond  as  it  was  accustomMl  to 
do  for  more  than  forty  years  prior  to  tha 
change  of  the  law  by  the  enactment  of  du^ 

ere  of  the  statutes  of  ise?. 
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Jamee  RENIHAN  et  ai.,  AppU., 

Qeorge  W.  WRIGHT  X  <tl. 

(....Ina.,.,,) 

1.  A  boabftnd  »nd  wiA 
A  Joint  Siotlon  for  the  breaofa  of 
made  with  them  Jolntlr  by  which  a  third  penon 
undertakra  to  take  charge  of  and>afel;keeptbe 
remalna  of  their  decnaed  child  until  ther  are 
ready  to  Inter  tbe  aama. 

I.  The  eonrta  of  »-»!<«««■  poaaeaa  tbe 
poorer  to  entoioe  the  ilxht  of  a  father  and 
mother  to  tbe  l>od;  at  tbeir  deceased  ohBd  and  to 
protect  them  In  the  exercise  of  tlie  rlKbt  of  burial, 
and  tber  aJao  poaaeas  power  to  aaaaa  auoh  dam- 
asegaamaraoarue  to  the  parents  on  aooonnt  of 
betnv  deprived  of  aaoh  ilxhis. 

8*  Tb«  rl^t  to  the  eastody  of  ■  eorpee, 
■ndUie  rlgbtto  aaperlntend  Its  burial,  do  not  be- 
looBtotbee 
next  of  Un. 


with  tbe  next  of  Un  to  keep  safely  untD  a  con* 
Tenlenctline  (or  burial,  but  which  be  had  D«g. 
llireotlr  permitted  to  so  Into  the  poMenloa  of  a 
third  peraoQ.  wHI  not  prevent  a  leooverr  by  the 
next  of  Ud  of  auoh  damases  a*  they  taaj  have 
suffered  by  reason  of  auoh  nesUsencs  unle« 
they  eipreealy  agreed  that  anoh  return  would  be 
acoeptedln  full  BBtlaFactloD  of  the  oauae  of  otf 
tlon  arising  therefrom. 
6.  Mfintal  ftnynlah  auOered  by  the  next  of 
Un  by  reason  of  a  breach  by  a  third  pqtbdii  ofhls 
OOntractttlth  them  to  safely  keep  a  corpse  untU 
they  should  dealretolntertbe  same  may  iMoon- 
eldered  in  tbe  aaaeaament  of  damajies  tt»  suob 
hreacb. 

lOctoher  80^  U«U 

APPEAL  by  defendsnu  from  a  Judgment 
of  tbe  Superior  Court  for  Marion  County 
hi  favor  of  plalntilTs  In  an  action  brougbt  to 
recover  damages  for  an  alleged  breach  of  a 
SIi.R.A. 


contract  by  wbich  defendants  undertook  ta 
safely  keep  the  remalnaofplalntifis' child  UDtll 
they  ahould  desire  to  inter  tbe  same.   AMrmai, 

The  facta  are  fully  sUted  in  the  opinion. 

Mr.  Bea   F.  Da.vla  for  appellants. 

Menrt.  Charles  E,  Clju-k  and  H.  t, 
Everett  for  appellees. 

Coffey,  J,,  delivered  the  opinion  of  the 

In  this  case  the  complaint  allegea  that  ap- 
pdlees,  being  husband  and  wiie,  on  the  lOUt 
day  of  December,  1384,  employed  the  appet- 
lanls,  who  were  undertakers  and  funeral  di- 
rectors in  the  City  of  Indianapolis,  to  taka 
charge  of  and  safely  keep,  in  a  secure  vault, 
the  body  of  the  deceased  daughter  of  the  ap- 
pellees until  inch  time  aa  they  might  be  pre- 
pared and  ready  to  inter  tbe  aame;  that  appel- 
lants. In  pursuance  of  such  employment,  took 
charge   and    possession  of  aaid  remains  and 

Elac&l  tbe  same  in  a  vanit,  and  that  the  appel- 
lea  compensated  tbe  appellants  to  safely  Keep 
the  said  remains  therein  unlil  such  time  ss  they 
might  be  prepared  and  ready  to  inter  tbe  same; 
Ibat  the  said  appetlanta  did  not  aafelv  and 
securely  keep  said  rem^na,  but  carelessly  and 
negligently  took  or  allowed  Ibe  same  to  be 
taken  and  buried  or  otherwise  disposed  of,  and 
wrongfully  lefused  and  still  refuse  to  inform 
tbe  appellees  where  said  remains  have  heea 
removed  to,  further  tban  to  say:  "Your  child 
is  In  Ohio;"  that  by  reason  thereof  appellees 
have  suffered  great  distress  of  mind  and  are 
damaged  in  the  eum  of  |500,  etc. 

The  coiut  overruled  q  demntrer  to  this  com- 
plaint, whereupon  tbe  appellants  filed  an 
answer  in  three  parasrapha.  Tbe  court  sna- 
t^ned  a  demurrer  to  tbe  second  paragraph  of 
said  auawer,  and  a  trial  of  tbe  cause  by  a  jury, 
upon  iasuee  formed,  resulted  in  a  verdict  for 
tbe  appellees,  upon  wbich  the  court,  over  k 
motion  for  anew  trial,  rendered  Judgment. 

The  aasiamment  of  error  celts  in  question  ihft 
correctness  of  the  ruling  of  tbe  court  In  over- 
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ruling  ftdemurrerto  tbe  complaint, in  Biutoln- 
Ing  a  demurrer  to  the  second  paragnipb  of  tbe 
BDSwer  aad  In  overruling  the  motion  of  tbe 
kpcellanla  for  anew  trial. 

Tbe  ai>pellBDt8  cMm  that  the  caaplBtnt  Is 
not  Buffl(;ient:  first,  because  it  does  not  show  a 
orate  of  action  In  favor  of  both  of  tbe  appd- 
leea;  Becond,  because  the  rigbt  to  control  a 
corpse  aad  Buperintend  tbe  burial  thereof  is  tn 
the  executor  or  admluistntor,  and  not  in  tba 
next  of  kin;  and  for  this  reason  the  complaint 
doea  not  stale  a  cause  of  action  in  favor  of 
dtbet  of  tbe  appellees. 

It  Ib  settled  that  nbere  a  complaint  does  uol 
■tate  acauae  of  action  in  favorof  all  theplain- 
tlSl  itia  not  sufficient  to  wilbsi  and  ademurrer. 
JTaw  T.  HadUy,  74Incl.  163;  Taler  r.  8taU.  68 
Ind.209;  JTso^  t.  S(nto,49  Ind.  SI. 

But  if  an;  cause  of  action  eziats  in  favor  of 
tbe  appellees  in  this  case  we  think  it  is  joint. 

It  ia  alleged,  aubslantially,  lathe  complaint, 
tttat  both  tbe  appellees  entered  into  tbe  con- 
tract of  bailment  therein  set  out  with  the  ap- 
peUants,  and  thatthevJoinUy  compensated  the 
appelbtnta  for  such  b^lment.  It  follows,  we 
think,  that  tbej  are  entilied  to  maintain  a  Joint 
action  for  a  breach  of  such  contract  Tbe  ap- 
jpellants  are  In  error  in  assuming  that  tbe  cbm- 
plalnt  sounds  wholly  in  tort,  and  (bat  there  is 
DO  community  of  Interest  existing  in  tbe  appel- 


incapableofeepaintionfrom  It.  and  in  this 
iials  theutiil;  ot  intereat  which  gives  tbe  Joint 
right  to  proseculfl  the  action. 

Tbe  second  objection  urged  anlnsttbltcom- 
tdaint  presents  a  much  more  difficult  question. 
The  decided  cases  bearinKOpoD  tbe  questloa 
■re  somewhat  contused  and  are  not  free  from 
oonflict.  This  confusion  and  conSict  arises,  no 
doubt,  in  the  attempt  on  tbe  part  of  some  of 
the  courts  In  this  country  to  follow  tbe  de- 
dsions  of  the  courts  In  England,  while  other 
courla  have  asserted  that  tbe  rule  of  decisinu 
in  that  country  can  have  no  application  in  the 
American  courts.  It  is  quite  clear  to  ua  i\.%\ 
but  little  light  can  be  bad  upon  the  queBtioo 
now  under  coDsiiieration  from  tbe  decisioDB 
found  Id  tbe  Enslish  Reportb,  for  the  reason 
that  tbe  JuriBprudence  of  that  counttr  ia  pecu- 
liarly compounded,  embracing  largely  the  ec- 
cleafaBtical  element  not  found  In  our  Juriaprii- 
denoe.  In  that  country,  the  partition  of  Judl- 
cdal  authority  between  the  church  and  tbe 
state  has  materially  narrowed  the  powere  and 
actions  ot  the  common-law  courts.  This  con- 
dition is  peculiar  to  England,  and  for  that  rea- 
son their  decision  upon  questions  tdndred  to 
tbe  one  before  na  should  not  exert  any  con- 
trolling Influence  over  the  courts  of  this  coun- 
try, where  no  Bucb  partition  ezists.  It  Is 
•sserted,  and,  perhaps  truthfully,  that  Cutb- 
bert.  Archbishop  of  Canterbury,  first  intro- 
duced burial  in  churchyards  In  England  In  the 
year  700.  Tbe  exclusive  power  of  the  eccle- 
■tastlca,  denominated  "Ecclesiastical  Cogni- 
Bance,"  became  boib  expcutivc  and  Judicial  soon 
after  (be  Norman  Conquest.  It  was  executive 
In  taking  tbe  dead  body  Into  actual  piissession 
and  guarding  Its  repose  in  consecrated  ground, 
tL.B.A. 


and  it  was  Judida]  in  deciding  all  oontro*er- 
dea  involving  tbe  posseaaion  or  the  use  <rfhoIy 
places,  as  well  as  in  adiudlcating  upon  the 
question  as  to  who  should  be  allowed  to  lie  la 
consecrated  earth,  and,  in  fact,  who  should  be 
allowed  to  be  interred  at  all.  The  clergy  mo- 
nopolized tbe  Judicial  power  over  the  aublect 
of  burial,  while  the  secular  courts,  stripped  of 
all  authority  over  tbe  dead,  were  confined  to 
the  protection  of  tbe  moaumenla  or  other  ex- 
ternal emblems  of  grief  erected  by  tbe  living. 
The  heir  could  maintain  no  action  In  the  com- 
mon-law courtB  for  tbe  distuibsnce  of  the  r»- 
mains  of  bla  buried  ancestors,  tbe  remedy  for 
auch  wrong  belonging  to  the  parson,  in  whom 
was  vested  the  freehold  of  the  soil  in  which  the 
burial  was  made.    Third  Institute,  p.  SOS. 

The  power  exercised  by  tbe  ecclesiastical 
tribunals  of  England  is  not  apiritual,  but  tem- 
poral and  Judicial.  Tt  Is  a  legal  secular  au- 
thority which  tbey  have  gradually  abetracled 
from  the  ancient  civil  courts  to  which  It  bad 
originally  belonged.  It  will  thus  be  seen  by 
this  brief  review  of  the  law  in  England  upon 
theaubject  now  in  band  that  the  decisions  of  tbe 
courts  of  that  country  upon  tbe  subject  of 
the  right  of  relatives  to  coutiol  the  bodies  of 
the  dead  are  not  authorized  in  this  counlry. 
As  we  have  no  division  of  power  between  the 
church  and  the  state  la  this  country.  It  follows 
that  much  of  the  power  exercised  by  ecclesias- 
tical tribunals  In  England  is  vested,  of  neces- 
sity. In  the  secular  courts  here  charged  with 
the  genera]  administration  of  tbe  law.  The 
necessity  for  tbe  existence  and  exercise  of  such 
power  must  be  apparent  to  alL  Without  it 
the  right  to  take  tbe  exclusive  control  of  a 
corpse  and  care  for  and  bu^  it  could  not  b« 
enforced.  The  father  could  not  legally  pro- 
tect the  remains  of  bis  cuildren,  or  the  husband 
of  bis  wife,  in  the  absence  of  such  power. 
While  the  law  mli;ht  punish  the  body-snatcher 
wbo  desecrated  the  grave,  it  would  be  power- 
less to  restore  the  body  to  the  relatives. 

The  courts  of  this  bute,  In  our  opinion,  pos- 
sca.4  the  power  to  enforce  the  rights  of  the  ap- 
pellees in  this  case  la  Ihe  body  of  their  de- 
ceased daughter.  If  the  law  gives  tbem  the 
riglit  to  Its  custody  and  the  right  lo  give  It  de- 
cent burial;  and  ihey  also  possess  the  power 
to  aaGes!>  such  damaees  as  may  accrue  to  tbem 
on  account  of  being  deprived  of  such  righL 

It  will  not  do  to  say  thai  the  custody  of  % 
corpse  belongs  toand  it  must  be  interred  bv  the 
executor  or  administrator  of  the  deceaseo,  for 
under  our  law  no  letters  of  administration  can 
be  granted  except  to  relatives  for  tbe  period  of 
twenty  days  after  death.  In  the  event  of  tbe 
inability  of  tbe  relatives  to  give  the  bond  re 
quired  by  law,  no  provision  for  the  burial 
could  legally  be  madeduringthat period.  Cer- 
tainly our  law-makers  did  not  unaersland  that 
no  one  except  an  executor  or  admlnisiralor 
had  the  legal  right  to  tbe  custody  and  burial  of 
a  corpse.  Then  in  whom  Is  ibe  right  vested? 
In  the  case  reported  in  4  Bradf.  (N.  Y,)  508, 
notf,  this  question  ia  fully  considered  and  passed 
upon  by  toe  supreme  court  of  New  York.  In 
that  case,  as  <ippenra  by  the  report.  In  widen- 
ing Beekmnn  Str* et,  in  the  City  of  New  York, 
tbe  commissi  on  CIS,  in  estimating  the  assess- 
ments awarded  lo  a  corporation  known  as  tbe 
Brick   Presbyterian  Church,  |38,000  as  tha 
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▼&1aft  of  a  certain  piece  of  land  taken  for  tbat 
parpoM.  The  namea  of  all  tbe  personi  fntcr- 
eetea  in  <be  land  not  belUK  kcoiTD,  the  moner 
was  paid  lo  the  Cbamberliun  of  the  Cit;  of 
New  Yorfe,  to  abide  the  order  of  the  court.  In 
the  pat«el  of  land  bo  laken  were  embraced  cer- 
talo  vaulta  for  the  burial  of  (he  dead,  in  which 
various  IndJvldufdB  claimed  liKbts  of  iDiermcDt 
and  the  use  thereof  ai  vaults  tor  the  burial  of 
the  dead.  The  coiporatlon.  the  Brick  Presby- 
terian Church,  wae  entitled  to  the  whole  of  said 
eum,  subject  lo  the  rights  of  said  vault  boldera. 
The  question  of  the  rights  of  the  respective 
parlies  in  this  fund  was  referred  to  the  Hon, 
Samuel  B.  Ruggles,  with  directions  lo  invesd- 
gBt«  the  facts  and  report  Ihe  amount  due  to 
each.  Dorine  his  investigBtlon  the  remainsof 
one  Moses  Hberwood  were  identified  bj  his 
daughter,  Maria  Smith,  who,  actlne  for  herself 
and  her  sister,  and  for  the  descendants  of  her 
brothers  and  sisters,  Ave  In  all,  who  bad  died, 
claimed  that  such  remaias  be  re-lnlerred,  in  a 
separate  Krave,  In  such  suifible  locality  as  she 
might  select;  that  tbe  existing  monumeut  be 
erected  oversuchgrave,  and  that  the  necessary 
ezpenees  be  defrayed  out  of  the  fund  in  courL 
It  appeared  that  Mo£es  Sherwood  was  buried 
on  Ihe  strip  of  ground  taken  in  widening  the 
street  In  the  year  1801;  that  the  tomtntone  was 
erected,  at  the  dme,  to  mark  his  grave,  and 
quietly  stood  there  over  his  remains  until  they 
were  thrust  aaide  by  the  city  corporation,  to 
^ve  place  for  tbe  cart  ways  and  foot  walks  nf 
Beekman  Blreet  oswldeaed. 

Mr.  Ruggles  filed  hie^report  and  the  cause 
coming  on  for  bearing  at  tbe  special  term  of 
the  supreme  court  in  April.  IBM,  the  report  as 
to  tbe  law  of  the  case  was  affirmed.  Tbe  report 
coQlains  a  statement  of  tbe  learned  referee's  tn- 
vestigaiioa  of  tbe  law  of  burial,  and  it  is  be- 
lieved to  be  the  most  accurate  and  elaborate 
collection  and  statement  of  the  law  upon  that 
tabject  yet  published.  In  commenting  upon 
the  question  now  under  consideration.  Mr. 
RugKles  says:  "  It  will  be  seen  that  much  of 
ihe  apparent  difficulty  of  this  subject  arises 
from  a  false  and  needlees  assumption,  in  hold- 
ing that  nothing  is  property  that  has  not  a  pe- 
cuniary value.  The  real  question  is  not  of  the 
dispoeable,marketablevalueaf  a  corpse,  or  its 
RDisins,  as  an  article  of  traffic;  but  it  is  of  the 
•acred  and  inherent  rlgbt  to  its  cuHlody,  in 
order  to  bury  it  and  secure  its  undisturbed 
repose.  The  dogma  of  the  English  Ecclesias. 
tical  Iiav  that  a  child  haa  no  such  claim,  no 
sudi  exclusive  power,  no  peculiar  interest  in 
tbe  dead  body  of  Its  parent,  is  so  utterly  incon- 
sistent  with  every  enlightened  perception  of 
personal  right,  so  Ineipreasibly  repulsive  to 
every  proper  moral  sense,  that  its  adoption 
would  ie  an  eternal  disgrace  lo  American  Ju- 
risprudence. The  establishment  of  a  right  so 
sacred  and  precious  ought  not  lo  need  any  ju- 
dicial precedent.  Our  courts  of  juetice  should 
place  it  at  once  where  it  should  fundamentally 
rest  forever,  on  the  deepest  and  most  unerring 
Instlncls  of  humsn  nature;  and  hold  It  to  be  a 
■elf-evident  rigbl  of  humanity,  entitled  to  legal 
proleclion,  by  eveiy  consideration  of  feeling, 
decency  and  Christian  duty.  The  world  does 
not  contain  a  tribunal  that  would  punish  a  son 
who  would  reiiisi,  even  untodeatb.  any  allempt 
to  mutilate  hia  lutber's  corpse,  or  tear  il  from 
8L.  B.  A. 


wouiu  uB  uuu  [DC  legal  ngniio  resin  ezcepim 
hispecullar  and  eiclusive  Interest  In  Ihe  bodyf" 

The  final  couclusions  reached  by  Hr.  Rng^ 
gles  upon  the  subject  of  tbe  legal  aspect  of 
the  matters  referred  to  him  for  his  report  were: 

"  1.  That  neither  a  Corpse  nor  lis  burial  1> 
subject  In  any  way  to  ecclesiastical  cogni- 
zance nor  to  sacerdotal  power  o(  any  kind. 

"2.  That  the  right  to  bury  a  corpse  and  t* 
preserve  its  remains  is  a  legal  right,  which  tlia 
courts  of  law  will  recognize  and  protect. 

"a.  That  such  right,  in  the  absence  of  any 
testamentary  dlsposidon,  belongs  exclualvBly 
to  Ihe  next  of  kin. 

"4.  That  the  right  to  protect  the  rematoa 
includes  the  right  to  preserve  them  by  aepaiaia 
burial,  to  select  the  place  of  sepulture  and  to 
change  It  at  pleasure." 

Fallowing  the  law  as  announced  by  Ur,  Rag- 

Sles  in  the  report  above  referred  to,  this  court 
eld  in  the  case  of  Bogsrt  v.  Indianmolit,  IS 
Ind.  184,  that  tbe  bodies  of  the  dead  belong 
to  the  surviving  relatives  In  the  order  of  inheit 
tance  aa  other  property,  and  that  they  have 
the  right  to  the  custody  and  burial  of  the 

Our  conclusion  Is  that  the  custody  of  a 
corpee  and  the  right  of  burial  do  not  belong 
(o  the  executor  or  admlnlslrator,  but  to  tlM 
next  of  kin:  and  that  the  courts  of  this  State 
possess  the  power  to  protect  such  next  of  kin 
in  the  exercise  of  such  right. 

It  follows  that  the  court  did  not  err  In  over- 
ruling tbe  demurrer  to  the  complaint  In  thli 

Tbe  second  paragraph  of  the  answer  avera 
that  tbe  appellants  prepared  tbe  corpee  named 
inthecomplaint  for  burial  on  or  about  tbe  lOtb 
day  of  December,  18S4,  and  placed  the  samein 
a  vault  wherein  were  placed  the  corpses  of 
other  children  of  like  age,  and  in  all  respecta 
prepared  in  the  same  manner  for  lutermeot: 
that  in  coosideralion    therefor   Ihe    appellees 

Sromised  and  agreed  to  pay  the  appellants  ■ 
ilr  and  reasonable  pric«,  which  was  |20;  that 
on  or  about  tbe  29Lh  day  of  April,  I8S0,  tba 
appellees  notified  the  appellants  that  they 
desired  lo  have  their  said  child  interred,  when 
for  the  first  time  they  discovered  that  said 


then  rtsmembered  by  them;  that  thn 
then  and  there  so  notified  the  appellees,  and 
promised  them  to  immediately  find  the  place  of 
the  interment  of  said  body,  and  wllhout  delmj 
return  the  same  to  appellees,  to  which  the  ap- 
pellees expressed  their  satisfaction;  that  on  tba 
4tb  day  of  May,  1886,  they  learned  that  said 
corpse  had  been  shipped  to  and  Inierred  at 
Ohio,  in  the  State  of  Pennsylvania,  and  so  no- 
tified tbe  appellees  and  informed  them  that 
they  would  have  said  corpse  returned  by  ex- 
preas  at  their  expense,  to  wit,  t^e  sum  of  $50, 
lo  which  the  appellees  assenled:  that  imme- 
diately thereafter,  and  before  snld  corpse  had 
time  to  arrive  at  the  City  of  Indianapolis,  to 
wit,  on  the  5th  day  of  May,  1885,  the  appellees 
commenced  this  action;  that  afterwards,  on  or 
about  the  10th  day  of  May.  1886,  the  body  of 
B^d  child  was  returned  to  appellants  and  wu 
taken  by  tbe  appelleesand  interred;  all  of  which 
was  taken  ana  received  by  the  appelleea  in  f  iiU 
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and  perfect  iBtlafactlcra  of  all  wronn  and 
tnjoriefl  Incideut  to  tbe  mistake  made  oj  ilie 
■ppellftDta  in  Kndlng  lald  bodj  to  tbe  Town  of 
Ohio,  In  place  of  onsof  laid  other  like  corpeea 
In  their  Mid  vaulti  that  appellees  have  failed 
(o  pay  aaid  sum  of  (20  or  sdj  part  thereof, 
■Itnough  Ihe  aame  vas  paat  due  at  the  time  of 
the  commencement  of  this  aufi. 

We  do  not  think  the  court  erred  In  eustalo- 
Ine  a  demnrrer  to  this  aasner.  It  Is  drawn 
and  proceeds  upon  the  theon  that  the  appel- 
kea  accepted  the  ads  of  the  appellants  In 
the  matter  of  the  leturn  of  the  corpse  in 
full  accord  and  aatiatactlon  of  the  cause  of 
action  set  up  in  the  complaint.  The  averment 
found  in  ttie  answer,  at  its  close,  to  the  effect 
that  a  return  of  the  corpse  was  taken  and  re- 
ceived by  the  appellees  in  full  and  perfect  sat- 


the  statement  of  a  mere  concluaion, 

ranted  by  any  premisea  preceding  It.  It  wai 
the  duty  of  the  appelianta  to  procure  a  return 
of  the  corpse;  and  there  is  do  averment  In  the 
anawer  that  the  appellees  Sfrreed  with  the  appel- 
lants that  they  would  accept  such  return  in 
aattafaction  of  the  cause  of  action  upon  which 
the  complaint  Is  based. 

The  only  matter  urged  under  the  aasfgnment 
of  error  calling  in  question  the  action  of  Ihe 
court  in  overruling  tlie  motion  for  a  new  trial 
relaiea  (o  the  Instractions  in  the  cause. 

The  court  Instructed  the  jury  that  In  asaess 
tnft  the  damaiiea  tbej  might  take  into  consid- 
eration Ihe  mental  anguisb  of  the  appellees,  if 
they  suffered  any  mental  anguish  on  account 
of  the  matters  set  up  In  the  complaint. 

In  Ibis  instruction  we  do  not  think  the  court 
erred.  The  case  is  snalogoas  In  principle  to 
tbecai>eofii««««v.  Western  (T.Tel«g.Co.,l^lni. 
2H,  7  L.  R.  A.  S88.  In  thai  case  It  waa  held 
that  the  telegraph  company  waa  liable  for 
the  mental  anguish  occasioned  by  its  failure  to 
deliver  a  message  in  case  of  extreme  illnesB. 
The  doctrine  announced  in  that  case  is  fully 
supported  by  Ihe  CHSesof  Wwtwn  U.  TrUg.  Oo. 
▼.  Cbopw,  71  Tei.  507;  Hayi  v.  Hoi.tton  A  Q. 
N.  S.  Co.,  46  T«.  372;  Wadnnorth  v.  Watern 
U.  Tdeg.  Oo..  86  Tenn.  690,  and  JieatUy  y. 
WetUm  n.  Ttleg.  a>.,a9  Fed.  Rep.  181. 

The  cases  rest  upon  the  reasonable  doctrine 
.»_.  _i 1^  uponaauffldent 


failure  to  do  which  majr  reeult  in  sugulab  and 
distreas  of  mind  on  the  part  of  the  other  con- 
tracting party,  he  la  presumed  to  have  con- 
tracted vriib  reference  to  the  payment  of 
damages  of  that  character  in  the  event  auch 
damagea  accrue  by  reason  of  a  breach  of  the 
contract  on  his  part. 

The  case  of  Wadmorth  v.  We$l«m  U.  TOtg. 
Co. ,  ivpra,  is  in  some  of  Its  features  much  like 
the  case  now  before  us.  In  that  case  the  fol- 
lowlng  telegram  waa  sent  to  Mrs.  Wadsworth, 
the  alsier  of  the  deceased: 

HemphU.  October  8, 1687. 
To  Mrs.  T.  J.  Wadaworth,  Byhalla,  Hits. 

Hr.  Howell  died  this  morning.  Advlaa  na 
what  to  do.  Will  look  for  someone  on  mont- 
ing  train.  B.  G.  Walden. 

The  company  negligently  failed  to  deliver 
this  telegram.  In  a  suit  aj  Mrs.  Wadaworth 
against  the  telegraph  company,  in  which  she 
sought  to  recover  damages  on  account  of  In- 
Jury  to  her  feelings  in  oeing  deprived  of  the 
privilege  of  being  present  to  take  charge  of  the 
body  and  to  superintend  its  burial,  tfae  learned 
Judge  who  delivered  the  opinion  of  the  court 
said:  "  To  bold  that  the  defendant  is  not  liable 


worth  by  Ks  default  would  be  to  disrerard  the 
purpoee  of  the  telegram  altogetber.  and  to  vio- 
late the  rule  of  law  whicfa  authorizes  tbe  re- 
covery of  damagesappropriate  to  the  objects  of 
the  contract  broken.^' 


appellees  to  safely  keep  the  body  of  their  daugh- 
ter until  such  time  as  they  should  desire  to 
inter  the  same,  they  did  so  with  a  knowledge 
of  the  fact  that  a  falluiv  on  their  part  to  com- 
ply with  Ihe  terms  of  such  contract  would  re- 
sult In  Injury  to  liie  feelings  of  the  appellees; 
and  tbey  must  therefore  be  held  to  have  con- 
tracted with  reference  to  dainsgcs  of  that 
character.  In  the  event  of  a  breach  of  the  eon- 
tract  on  their  part. 

After  a  careful  examination  of  all  the  ques- 
tions presented  by  tbe  record  in  this  cause,  we 
find  no  error  for  which  the  Judgment  aboold 
be  reversed. 

Judgtaent  nS^rmtd. 
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AHhea  COLEMAIf,  Appt., 

e. 
Ralirft  WHITNEY  a  oL 


1,  A  «riA  maj'  «ntbre*  »n  Kgreemeat. 
mailB  b;  a  third  peraon  In  oonslderaiion  of 
money  reoetved  from  her  husband  at  tbe  time  of 

a  seiwratlon  twnreen  buaband  and  wITe.  b;  which 
such  peiaOD  undertakes  to  provide  lor  and  main- 
tain bar  diuina  lier  lUe  wltbout  ezpecae  to  the 

NoT>.— Agreement  of  separation,  and  bond  to 
seoure  separate  maintenance  of  wife.    Bee  wAt  M 
Winn  T.  Sanford  (Mas.)  1 L.  B.  A.  II1& 
SU  R  A- 


hnaband,  and  to  tndeDUilfy  and  save  him  harm- 
lea  tram  any  ohaivei  on  bar  aooount,  althouvb 
■he  Is  not  a  party  to  tlie  Instrumeot. 

I.  Mat*  naslaot  for  anr  length  of  time  to  take 
tbe  beneUt  ol  a  provlslOD  lor  a  life  support  will 
not  bar  (he  rlgbt  to  anforaa  the  otdlffatlon. 

8.  Tber*  la  no  br«adi  at  tlie  conditton 
af H  morts«C*  Klveo  to  secure  performance 
of  an  agreement  to  rumlab  a  life  support  until 
an  applloatlon  for  such  support  and  a  failure  to 

4.  Tba  BOgrleet  of  one  entttlad  to  at  IIA 
mpport  under  a  eontraot  the  pertonnaooe  of 
whiob  la  securad  by  a  morttfaga,  to  asKrt  bis 
rtffht  until  after  tbe  sale  of  tfaa  mortcaged  prop- 
ert.;,  ttie  deatb  of  Ihe  mortxaoor  and  tfae  aul^ 
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■tantlal  settlement  of  hta  estate,  wDl  not  prevent 
an  enlori;ainent  of  the  moiigijte  where  It  doea 
Dot  appAiT  tbat  the  sraDteea  of  tbe  propertr 
bave  loat  (betr  remedr  on  tbe  mortsasor'B  war- 


B.   The  fltot  tbKt  tbe  Kmonnt  of  mooer 
recelTMl  ■«  the  eonaldeniAloii  Itar  kh 
agreement  to  fumlab  a  lUe  auppoit  wai  tn- 
oluiled  Id  a  Data  given  by  the  one  owlii)[  the  eup- 
port  to  the  one  entlUed  thereto  Qpoo  a  aettie- 
meot  between  tbem  te  not  lulDcIeQt  of  Itaelf  to 
ahow  that  the  nutter  of  the  life  nipport  m»  In- 
Oludedlntha  eetUomcnt,  and  that  the  DOte  mu 
aocepled  In  ntisfactlua  of  the  ohdm. 
(Bom,  J^  atMtnU.) 
(Aufuat  T.  leeo) 
A  FPEAL  by  oratrii  froiD  a  decree  of  th« 


The  BgreemeDt  wu  entered  lato  Id  1868  bo- 
tweea  ber  brother,  EUpbalet  Colemnn,  and  her 
theo  busbaDd,  Martin  M.  Benedict 

The  condtilon  In  the  mortgage  was  u  fol- 
lona:  "  This  grant  li  intended  aa  a  (ecurit; 
for  the  fuiflllment  and  performance  on  the 
part  oC  the  aaid  part;  of  the  flmpart.faigbeirs 
Bod  aasigDH,  of  as  agreement  thia  da^  made 
between  bim  and  the  said  partj  of  the  lecond 


part  lo  take  the  wife  of  tbe  aaid  party  of  the 
second  part  to  tbe  home  of  the  said  part;  of  the 
first  part.  In  Vermont,  and  to  provide  for,  eup- 
port  and  malDtain  ber,  separate  from  ibe  said 
paitj  of  tbe  aecond  part,  and  without  cost  or 
expense  to  the  said  party  of  tbe  aecond  part, 
anil  to  ibdemnifj  and  save  harmless  tbe  said 
party  of  the  second  part  for  all  claims  lor  sup- 
port, maintenaoce  or  otherwise,  from  charges 
through  tbe  wife  of  the  sajd  party  of  tLe  sec- 
otid  part,  AUbea  Benedict,  she  being  tbe  sister 
of  Ihe  said  party  of  the  first  pan,  and  for  and 
during  her  natural  life;  and  to  save  harmless 
the  said  party  of  tbe  sccocd  part,  his  beiis  and 
assigns,  from  all  claim  of  dower  or  thirds  by 
the  said  Altbea,  according  to  the  condition  of 
a  certain  bond  or  writing  obligatory,  ttearing 
even  date  herewith,  executed  by  tbe  said 
Eliphatet  Ckileman  to  the  said  party  of  tbe  eeo- 
ond  part  as  a  collateral  security,  which  sgree- 
meat,  if  duly  kept  and  performed,  will  render 
this  conveyance  void.  And  If  default  shall 
be  made  in  itceping  or  performing  of  the  agree- 
ment above  mentioned,  then  tbe  patty  of  the 
aecond  part  and  his  assigns  are  hereby  antbor- 
ized,  pursuant  to  statute,  to  sell  the  premises 
above  granted,  or  so  much  thereof  as  will  be 
necessary  to  satisfy  the  amount  of  dsmage  re- 
suiting  therefrom,  with  the  coats  and  expenses 
allowed  by  law,  and  to  convey  said  premises 
lo  tbe  purchaser  or  purchasers  Ibereo^  and  lo 
account  to  the  said  ^mny  of  the  first  port  for  tbe 
overplus  arisibg  from  such  sale,  if  any  should 
remain."  Tbe  defendants  Insisted  that  if  the 
oratrii  ever  bad  any  claim  against  the  said 
Ellphalet  Colemao,  or  BgeiDst  the  premises  in 
question.  It  was  extinguished  by  a  settlemeot 
made  between  them  on  or  about  JuIt  'i,  18U. 
With  reference  to  this  settlement  the  msUer 
fouDd:  "I  further  find  that  on  lhe3dday  of 
0  h.  R.  A. 


and  assist  her  In  a  settlement  with  herbrtAher, 
tbe  said  Elipbelet  Coleman,  and  I  find  that 
they  did  settle,  but  II  does  not  fully  appear  joit 
wbat  was  settled.  Bhe  bad  IheD  been  living 
wlib  and  working  for  berbrotbet,  and  making 
her  borne  with  blm,  for  About  eleven  yeara. 
Her  SOB  bad  lived  irith  and  woAed  (or  her 
brother  more  or  less.  She  had  received  monej 
from  him  to  buy  things  for  beraelf  and  for  her 
son,  but  just  how  much  ell  (his  was,  or  Just  wbat 
Items  went  inio  that  settlement,  did  not  fnUj 
but  from  all  tbe  circnmetancea  ua 


afterwards,  1  find  tbe  fact  tbat  the  aeitlement 
Included  all  the  balance  due  her  at  that  time 
for  her  work,  and  for  ibe  money  that  had  been 
received  from  tbe  said  Martin  H.  Benedict  by 
the  said  Blipbalet  Coleman  at  the  time  tbe  Mid 
oratrixand  tbe  said  Benedict  agreed  to  Hve 
separate  and  apart  The  amount  found  due 
her  at  the  time  of  settlement,  as  reckoned  up 
by  Judge  Lynde,  was  a  little  more  than  fSOO, 
and  whatever  sum  there  was  over  $800  tiie  said 
Elipbalet  paid  ber  at  tbe  time,  and  then  and 
there  executed  to  ber  apromlsaory  note  for  the 
said  (800,  in  words  and  figure*  following:' 
Williamslown,  July  8,  1861 

For  value  recei  ved,  I  promise  to  pay  A]tbe» 
Coleman,  or  bearer,  eight  hundred  dollan  on 
demand,  and  interest. 

[Signed]  Blipbalet  Coleman. 

Mr.  J.  D.  Denlaott,  for  appellant: 

The  deed  of  Ellphalet  hat  no  effect  upon  tbe 
rlgbta  of  appellanL 

Blaitdeli  v.  Sievent,  IB  TL  ITS;  Pettnat  v. 
Mgert,  Id.  408. 

A  party  claiming  lands  a*  discharged  from 
a  trust  or  which  he  has  notice  must  show  aucb 
discharge. 

Flint  V.  Steadmau,  86  VL  210. 

Mt.  AUmnd  O.  Far,  for  appellees: 

The  mortgage  was  given  by  Ellphalet  Oo)e> 
man  to  HartmH.  Benedict,  one  of  the  defend- 
ants. Tbe  oratrix  was  not  a  party  to  tbe  mort- 
gage, nor  an  assignee  of  tbe  mortgage. 

§  Jones,  Hortg.  g  ISTl. 

This  whole  transaction  amounted  to  an 
agreement  of  separation  lietween  the  husband 
on  one  band  and  the  wife  and  a  trustee  on  the 
other  hand.  Bucb  agreements  are  now  upheld 
by  the  courta. 

Scbouler,  Huab.  and  W.  8  478,  et  leq.;  Dwprt 
T.  Sein,  OS  How.  Pr.  228.  fiee  Barroit  v.  Sat- 
rm.  U  VL  875,  808,  tt  mq. 

Tbe  agreement  or  separation  wna  no  bar  to 
divorce  proceedings,  or  even  to  a  claim  tor 
alimony. 

Bchouler,  Husb.  and  W.  g  478;  "Wxtaan  t. 
WH»(m,  40  Iowa.  230;  MarimB  v.  Uarlovi,  Tl 
III.  6S8;  J.  O.  V.  H.  Q.  83  Md.  401. 

The  Blatnteof  LImilations  haslongsince  run, 
the  period  from  Ihe  giving  of  the  mortgage  to  tbe 
dealhof  her  Iirather  being  twenty-ei^t  years. 

Rev.  Laws,  %  QSl;  Aug.  Um.  p.  878,  «t  tea. 

Tbe  oratrix  by  her  nlence  duHng  tbe  wbcAa 
twenly-aeven  years  from  tbe  sale  of  the  land 
by  her  brother,  to  tbe  death  of  ber  brotber, 
baa  been  guilty  of  such  laches  and  negligence 
that  abe  has  forfeited  any  right  she  might  btct 
bave  had  to  the  premlsea. 


IBOO.  Coleman  i 

Ang,  him.  pp.  80, 91;5Wwnan  v.  Walfien,  43 
U.  S.  1  How.  188,  11  L.  ed.  67;  FhiUipi  v. 
BoMTt,  la  Met.  40S. 

Tbe  oratrix  is  barred  of  any  claim  In  thla 
sntt  by  tbe  lettlement  of  July  2,  1864.  Sbe 
■etIledBll  deal  betneenbereelf  ftod  berbmlher, 
iDcludiDR  tbe  (400  coDBiderstloD  for  this  mort 
gage.  Her  brother  paid  her  some  moaej  and 
ebe  toofa  big  Dote  for  tbe  balance,  (800.  The 
taking  of  the  note  waa  pajment  of  Uie  debt  for 
irhich  It  was  taken. 

ButcMai  V.  Obmtt,  4  Yt.  U9;  OcHamer  t. 
£anjdi»i,2»  Vt  82;ffaftT.  ftw»far,BlTtBl9. 

Himaon,  J.,  delivered  Ibe  opinioD  of  the 
«onn: 

In  18S8  l}ie  oratrlz,  while  livisK  with  her 
buBband,  Hartin  M.  Benedict,  at  Stockholm, 
N.  y.,  waataken  lick,  and  wrote  to  her  brother, 
Elipbalet  Colemai],  wbolUed  In  WllliamBtown 
in  Ibis  Htate,  reaueatiog  bim  to  come  and  help 
her.  Coleman  tnereupon  went  to  eee  tbe  ora- 
trix,  and  during  bl«  vi^it  an  arrangement  naa 
made  as  to  the  oratrlx's  fuluie  residence  and 
•oppoTt.  The  oratrlz  and  her  hnsband  agreed 
to  thereafter  IItc  apart.  Tbe  husband  gave 
Oolenian  $400,  and  Colemaa  executed  to  the 
husband  a  bond  and  mortgfwe,  conditioned  as 
■et  foTLh  Id  the  atatement  of  facts,  Coleman 
then  took  the  oratrlz  to  his  home  In  Wllliams- 
tOWD,  where  sbe  afterwards  lived,  except  bb 
hereinafter  stated.  Coleman  died  in  1881, 
leaving  no  provision  for  her  maintenance. 
The  oratrix  is  now  without  means,  and  In  nted 
ofmpport,  and  brings  this  bill  toobtain  a  main- 
(eutnce  from  the  mortgaged  premiaefl.  The 
master  reports  the  condition  In  the  boDd,whicli 
was  not  produced,  to  be  as  recited  In  tbe  mort 
gaga.  From  Ibis  It  appears  that  the  mortgagor 
agreed  to  l«ke  tbe  otatrlz  to  bis  home,  and  to 

Jrovide  for,  support  and  mainlalD  ber,  daring 
er  natural  life,  separate  Irom  and  wlthont  ex- 
pense to  the  husband,  and  to  Indemnify  and 
save  harmless  the  husband  from  anv  charges 
on  her  account.  It  is  claimed  that  this  is  aim- 
plj  an  obllgatfrin  to  Indemnlf;  the  husband, 
and  that  the  wife  takes  no  benefit  under  It. 
Wedonot  so  construe  the  Instrument  We 
think  tbe  obligation  assumed  Inr  Coleman  in- 
cluded tbe  support  of  tbe  wife  during  ber  life, 
and  was  not  limited  to  tbe  mere  indemnity  of 
tiie  husband.  He  was  not  at  liberty  to  leave 
her  in  destitution,  on  the  chance  that  ber  im- 
poverished condition  might  not  result  In  ex- 
pense to  the  bosband,  but  was  to  give  bersuch 
'  aeoessarj  support  aa  It  wotild  otherwise  have 
been  the  duty  of  the  husband  to  provide.  His 
TindertakiDg  was  not  merely  to  protect  the  bus- 
tnnd  from  Toes.  He  undertook  to  support  tbe 
wife,  and  to  so  fulfiN  that  obligation  astosave 
the  husband  harmless.  The  consideration 
moved  from  the  husband  for  tbe  benefit  of  his 
wife,  aa  well  as  foi  his  own  secnrity.  Tbe 
mortgage  taken  liy  bim  tecnres  a  proTisioo  di- 
rectly beneficial  to  the  natrlx.  Sbe  can  en- 
force that  provision  although  not  a  party  to 
tbe  InBtrameot. 

In  tSfti,  the  mortgage  being  then  on  record, 
<]olemaa  conveyed  the  pretnlses  by  warranty 
deedtooneOlyKon;  and  through  aubeequent 
conveyances,  mostly  with  covenants  of  war- 
nuity,  the  title  has  coma  to  the  defendant 
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Electa  Whitney.  No  redtal  of  the  mortgage 
was  embraced  in  these  coovevances.  Tbe  suc- 
cessive owners  have  occupiea  the  premises  un- 
der Iheir  deeds,  and  have  in  no  way  recognized 
the  right  of  the  oratrix.  Tbe  oratrii  made  no 
claim  upon  the  premises  prior  to  Coleman's 
death.  For  several  years  after  tbe  oratrix  went 
to  live  with  Coleman,  she  was  able  to  work, 
and  was  allowed  wages  for  her  services.  A. 
settlement  of  some  kind  was  had  between  tbem 
In  1864,  in  which  Coleman  paid  the  oratrix 
some  money,  and  gave  ber  his  note  tor  (800. 
The  amount  Coleman  received  from  Benedict 
was  Included  In  tbe  settlement.  After  thi^ 
Coleman  made  no  pajmentA  to  the  oratrix  ex- 
cept upon  the  notes.  The  oratrix.  however, 
still  continued  to  live  with  htm.  But  the  re- 
port Indicates  that  at  some  subsequent  period 
she  was  living  elsewhere.  It  Is  stated  that, 
after  leaving  the  farm  on  which  they  bad  lived, 
the  oratrix  supported  herself  fmm  the  pay- 
ments made  on  tbe  note.  This  means  o(  sup- 
port was  not  exhausted  at  tbe  time  of  Cole- 
man's death.  Nothing  appears  from  which  It 
can  be  determined  when  any  payment  upon 
tbe  note  was  made,  nor  when  tbeoratrix  ceased 
to  live  with  ber  brother. 

The  defendants  insist  that  the  oratrix  Is 
barred  fromasaerCIngherclaim.  Theyassume 
that  tbe  right  to  future  support  la  lost  by  tbe 
mere  failure  to  receive  support  during  the 
period  of  limitation;  and  contend  that  the  ora- 
trix received  nothing  prior  to  1864  except  com- 
pensation for  her  services,  and  nothing  after 
that  time  except  payments  upon  tbe  note,  and 
that  the  note  represented  only  ber  earnings, 
and  tbe  money  received  from  Benedict.  In 
maintaining  this  view,  no  account  is  taken  of 
the  inference  which  may  properly  be  drawn 
from  the  facts  reported,  that  while  living  with 
Colemaa,  subsequent  to  the  settlement,  the 
oratrix  was  receiving  a  part  of  her  support  as 
a  member  of  his  family.  But  the  view  of  tbe 
court  upon  the  question  of  limitation  Is  such 
that  It  will  not  he  necessary  to  have  further 
facta  astothesupportof  the  oratrix  ascertained, 
nor  to  consider  what  efCect  should  be  given  to 
tbe  payments  made  upon  tbe  note,  nor  tbe  ef- 
fect of  a  performance  of  tbe  condition  of  tbe  - 
mortgage  by  Coleman  upon  tbe  rights  of  bis 

ntees.  We  do  not  think  the  right  to  en- 
)  an  obllErallon  for  «  life  support  ia  barred 
by  the  mere  neglect  for  any  length  of  time  to 
take  tlie  benefit  of  the  provision.  A  mortg^s 
to  secure  support  daring  life  li  similar  to  one 
condidoned  to  secure  tbe  delivery  of  articleB 
within  a  certain  extended  period  at  such  times 
as  they  may  tie  colled  for.  This  mortgage  la 
security  that  Ibe  oratrix  shall  baveber  support 
when  reqnired.  and  the  lapse  of  fifteen  years 
without  receiving  support,  simply  because  she 
did  not  ask  it,  would  be  no  bar.  She  was  not 
obliged  to  sit  in  idleness  and  lake  her  support 
when  able  to  earn  It,  in  order  lo  saveher  right 
to  support  when  sickness  or  failing  strength 
should  make  it  necessary.  We  think  there 
was  no  breach  of  the  condition  of  this  mort- 
gage, until  tbe  application  for  support  and  tbe 
uflure  to  furnish  it,  subsequent  to  Coleman's 
death.  It  Is  urged  that  the  oratrix  should  be 
denied  relief  because  of  ber  neglect  to  assert 
,  ber  right  until  after  Colemaa's  estate  waj  tul^ 
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■tADtiallr  aettled.  It  doei  not  appear  from 
anything  dlBcloeed  in  regard  to  tbe  settlemeat 
of  Colemaa's  estate,  or  Ibe  disposition  of  his 
property,  that  the  defendants  nave  tost  their 
lemedy  upon  hia  nanantj.  It  does  appear 
that  before  Coleman's  death  the  defendant 
Electa,  who  now  has  tbe  title,  and  who  is  the 
wife  of  the  defendant  Balph,  was  told  bytbeora 
trlx  of  her  claim  upon  (his  land.  Tbe  oralrlz 
rannot  be  denied    relief  on   the   ground  of 

It  remains  to  consider  what  effect  sball  be 
given  to  the  setUement  of  18M.  The  oratris 
had  shortly  before  obtained  a  divorce  from  her 
husband  without  alimony,  and  be  had  do  fur- 
ther interest  in  the  question  of  her  support. 
The  master  reports  Ibat,  at  the  time  tbe  aettle- 
ment  was  maae,  nothing  was  said  about  tbe 
future  support  of  the  oratrix,  or  the  mortga^ 
given  to  secure  it,  and  says,  further,  thatitdid 
not  fully  appear  just  what  was  settled.  There 
Is  DO  finding  tbat  the  settlement  was  in  dis- 
charge of  the  oralrix's  claim  to  future  support. 
It  does  not  necessarily  follow  from  the  fact 
tbat  the  (400  was  Included  In  the  aetllemeot, 
under  tbe  circumstances  reported,  that  tbe  ora- 
trix  accepted  the  note  in  satisfaction  of  her 
claim.  Before  a  final  dispoeition  of  tbe  case, 
It  should  clearly  appear  whether  it  was  under- 
■tood  that  by  this  settlement  Ibe  oratrix  re' 
leased  ber  claim  for  further  support,  and.  if 
not,  whether  It  was  understood  that  she  was  to 
discharge  ber  security  upon  tbe  land.  The 
■tatementa  of  tbe  bill  are  sufficient  toentitle  tbe 
oratrii  to  a  foreclosure,  and  the  should  have 
leave  to  so  amend  ber  prayer  as  to  ask  for  tbat 
■peciflc  relief. 

Decree  merted.aadeaVM  remanded  aitk  (nan- 
dote. 

'    ItoMt  J.,  dissenting: 

I  do  not  concur  with  my  brethren  with  ref- 
erence to  the  construction  to  be  placed  upon 
the  condition  of  the  deed  set  forth  in  the  bill. 
Tbe  only  parties  to  tbat  deed  and  to  the  bond, 
to  secure  which  the  deed  was  given,  are  Elipha- 
let  Coleman,  the  brother  of  the  oratrix,  and  her 
then  husband.  She  had  tieen  married  to 
husband  about  nine  years,  and  waa  then  about 
thirty-three  years  old.  For  some  undiscloEed 
reason,  she  and  ber  husband  concluded  to  live 
separate  and  apart  from  each  other,  and  con- 
cluded an  agreement  to  thai  end.  They  were 
husband  ana  wife,  and  could  not  legally  enter 
into  a  coDlracI  which  would  he  binding  upon 
them  or  othen.  NotwithatandinK  sucb  a  con- 
tract between  tbem,  tbe  busband,  so  long  as 
she  remained  bis  legal  wife,  was  legally  bound 
to  support  her,  and  she  would  take  dower  In 
his  eBtBt«,  <f  be  first  deceased.  She  also  bad 
tbe  right  to  pledge  bis  credit  for  neceasaries. 
Reslins  under  these  le^a!  obligations,  rights 
and  dlsabilltiea,  the  brother  o?  the  oratrix, 
Eliiibalet  Coleman,  was  called  in,  and  executed 
to  the  huHbaud  the  bond  and  deed  to  secure  tbe 
same.  This  was  in  I85S.  Tbe  bond  is  lost, 
and  we  only  know  its  terms  from  the  condition 
of  the  deed.  Prom  that  it  appears  thai  tbe 
brother  agreed  with  Ibe  husbana.  In  considera- 
tion of  1400  paid  by  the  busband,  to  lake  the 
oratrix  to  bis  home,  and  to  provide  for,  sup- 

Krtand  malnlain  her  separate  "from  ber  bus- 
nd,"  and  without  cost  or  expense  to  "bim," 
OL.R.A. 


and  to  Indemolfv  and  aave  "b<m"  barmlesa 
for  all  daima  tor  support,  maintenance  or 
otherwise,  from  charge  through  tbe  wife,  "for 
and  during  her  natural  life,  and  to  aave  harm- 
less" tbe  husband,  bis  heirs  and  assigns,  frons 
all  claim  of  dower  or  thirds  by  the  wife. 
Every  contract  Is  to  he  read  with  reference  to 
the  circumstances  which  called  It  into  existence. 
Thus  reading,  I  find  nolhing  in  it  but  an  obli- 
gation on  the  part  of  tbe  brotberof  Ihc  oratrix 
to  save  the  husband  from  alt  cbarses  for  the 
support  of  bis  wife,  and  from  all  claim  of 
dower  or  thirds,  so  lone  as  he  Rhould  legally 
rest  under  these  liabuities,  not  withstanding 
tbey  were  to  live  separate,  eveo  if  she  sboula 
continue  to  be  his  wife  to  the  end  of  ber  life. 
I  find  nothing  in  the  circumstances  under  which 
it  was  made,  nothing  in  the  language  of  the 
contract,  aa  eel  forth  Id  the  condition  of  the 
deed,  to  indicate  that  the  brother  was  to  Bap- 
port  the  oraliii  in  health  and  In  sickness  dur- 
ing her  natural  life.  Ifthiawereso,  weabould 
expect  that  she  would  have  been  a  party  to  the 
bond  and  deed,  and  that  therein  she  would 
have  transferred  to  her  brother  the  obligation 
which  she  legally  rested  under  to  labor  (or  the 
husband,  Butsbeis  not  made  a  party  toeitber 
the  bond  or  deed,  nor  does  she  agree  to  per- 
form the  least  service  for  her  brother.  It  is 
incomprehensible  to  metbat  the  brother  should 
have  become,  under  the  drcumslances,  obli- 
gated for  the  sum  of  |400  wttbout  any  agree- 
ment on  her  part  to  labor  (»'  perform  any  serr- 
ice'for  him,  to  support  ber  during  her  natural 
life,  whatever  might  befall  ber.  She  also  then 
had  a  son,  not  more  than  seven  or  eight  yeaia 
old,  to  support.  It  does  not  appear  tbal  either 
the  husband  or  wife  contemplated  a  divorce 
when  this  contract  was  entered  into.  It  waa 
therefore  natural  and  proper  that  the  Indemni- 

?h J  the  brother  should  be  for  ber  natural  life, 
he  only  support  which  the  brother  contract* 
to  provide  is  such  as  ehall  be  without  coat  or 
expense  to,  and  sball  Indemnify  and  saveharm- 
teaa,  the  husband,  from  all  costs  and  cbaigea 


brother  should  retain  the  (400  received  from 
tbe  husband  in  trust  for  Ihe  oratrix,  so  long  as 
the  obligation  existed.  But  it  he  had  come 
under  on  obligation  not  to  Indemnify  the  bus- 
band  against  charges  for  her  support,  buL  to 
support  her  during  her  natural  life,  the  |40Q 
received  of  the  busbsnd  would  have  belonged 
to  Uie  brother  absolutely.  Tbeoratrlxandber 
brother  acted  upon  tbe  understanding  that  his 
obllgaiioD  to  ber  busband  was  only  for  tbe  pur- 
pose of  indemnify  fag  bim  against  her  further 
support.  As  soon  as  she  had  obtained  &  di- 
vorce, in  1884,  she  called  upon  bim  to  settle  not 
only  for  tbe  services  which  she  had  rendered, 
but  for  tbe  |100  which  he  bad  received  when 
be  ^ve  the  bond  and  deed  to  ber  huaband, 
and  be  without  objection  settled  with  her  for 
both  claims.  Bbe  then  must  have  undersiood, 
as  he  did,  that  his  obligation  to  ber  bustwod 
was  at  an  end.  Thereafter  he  did  not  have 
left  a  cent  of  consideration  for  an  agreement  to 
support  and  maintalo  ber  for  the  rest  of  ber 
life.  With  her  knowledge,  and  without  ob- 
jection, be  dealt  with  the  land  covered  by  th» 
deed  given  to  ber  husband,  not  sa  though  it 
was  incumlwred  with  ber  support  for  life,  but. 
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■t  moat,  u  tboneli  the  tttcumbiance  «u  that 
theerantee  in  toe  deed,  the  busbsnd,  sbould 
not  be  charged  wltb  her  support.  RcadiDzIhe 
contract  let  forth  In  thedeed  in  the  light  of  the 
circumstances  which  called  it  into  ezistcDce, 
and  in  the  light  of  the  subsequent  conduct  of 
tiie  oralili  and  hei  brolher,  I  And  It  k  contract 


to  Indemnify  the  bosband  against  sulweqaent 
chargei  for  the  mpport  of  the  oratriz  onlr. 
On  tnls  view,  there  has  been  no  bieach  of  t£» 
condition  of  the  deed.  I  nouid  afflim  the  de- 
cree of  the  court  of  cliancery  diSmissini;  tha 
bill. 


WISCONSIN  SUPREME  COURT. 


persoa  kUtod  bf  iMBllyent 

-    '  la  the  part  or  ■  nil —  ■" 

tta  ouB  mat  hit  death  irblle  waJMng  on  a  Hda- 
walk  when  be  had  a  rl«bt  to  ti«,  the  oompanr, 
In  order  to  eac^e  Uabllltr  to  wuwei  In  damajrea 
tor  bla  death,  nnit  aboir  Uiat  he  wot  gaSley  of 
aome  want  at  ordlnaiy  can  In  pUolus  blmaeK  In 
tbe  poemoD  where  be  waa  killed.  If  there  la  do 
erld^ee  upon  Uie  eubjeot  tbe  preaumptlini  Is 
that  he  wa*  not  laeUncIo  ordlnarr  oara. 

S.  A  peifon  lAo  h^  baan  killed  npon 
•  aldawalk  b7  a  railroad  oar  at  a  point  vhere 
the  walk  croased  tbe  railroad  track  will,  tn  the 
Btwenoe  of  evidence  totlieoontrBry.bepreauined 
to  have  been  making  tbe  ordlnarr  use  of  tbe 
walk  br  travellDB  on  It. 

8.  A  paraoB  klll«d  1^  »  r»Uroad  emr  »t 
a  point  where  tbe  r»iliva4l  tr»cka  croaa 
M  atdeiT&Ut  will  not  tie  presumed  to  have  been 
walklog  along  tbe  ttacki  at  tbe  time  of  bU  death, 
alnoe  lie  would  tberebr  bave  been  a  treapaaBer 
and  enmsed  In  doing'  that  wbloh  was  unlawfuL 

4,  Nayleot  on  tbe  pai^  of  »  trarTelar 
npoa  m  talshmtr  ^  obeerre  tbe  rule 


lag  he  must  look  Mnd  listen  for  approaoh- 
Idv  can.  bj  rmoon  of  wbloh  be  oollldea  wllb,  and 
la  killed  by,  a  ear  wbleh  runa  acroaa  the  road  on 
adde  track,  will  not  pcOMarlly  defeat  a  reoor- 
err  of  danuwea  from  the  railroad  oompan;  for 
hiB  death  where  be  had  ]uat  before  aeea  a  train 
oootalnhiK  the  ear  pan  alone  the  main  tiaok  be- 
rond  Che  «wlleh  leading  to  the  sidetrack  aod 
there  wbs  nuthlQ^  to  lead  him  to  luapect  that 
can  were  (o  be  lent  back  from  the  train  alonx 
tbe  side  track,  and  the  day  waa  so  cold  that  he 
had  a  kbawl  orar  hla  head,  wblch  ndg'ht  have  In- 
terfered with  bla  Bight  and  hearing,  wblle  the 
railroad  emptoyia.  InMead  of  taking  cere  ol  de- 
taobed  oais  and  warning  persons  of  their  move- 
menta,  left  them  to  ito  wild  and  remaleed  on  the 
(n(lne  to  proteot  themaelrea  from  the  weacber. 


KB,iee<L) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  WionebaRV  County 
in  favor  of  plainliO  in  an  nciioo  brought  to  re- 
cover (lamaKea  for  personal  injuries  resulting 
in  deaib  and  alleged  lo  have  been  caused  by 
defendant's  negligence.     .^Jflrniaf. 

Roth. — Compare  Clnolnnatl,  I.  Jt  St.  L.  B.  Co.  v. 
Howard  (IndJ  8  L.  B.  A.  NS. 
•  L.R.A. 


See  alM  32  L.  R.  A.  14D. 


for  the  approach  of  can  along  tbe  track  whldt 
be  nat  aboai  to  otobs  was  the  cause  of  his  col- 
liding with  them,  and  to  micb  negUgeiice  on 
hit  put  aa  will  preclode  a  recovery  in  tbia  a» 
Uon. 

Bvfltr  T.  MUwaulut  A  St.  P.  R.  Qi.  SS  Wto. 
487;  Ot>u«r  ».  Ohieofo,  M.  A  8t.  P.  B.  Co.  » 
Wla.  183;  Ftrmton  t.  Witaonrin  Otnt.  B.  Oo. 
eaWia.  145;  Eov»t.  ChieagoAIf.W.a.  Oo.ta 
Wis.  668,  67  Wis.  1;  Piper  v.  Ohieago,  M.  S 
St.  P.  B.  Oo.  (Wia  )  June  21,  1890;  SafM  ». 
C/deaeo,  M.  &  k.  P.  B.  Oo.  70  Wis.  216. 

Memt.  Bonek  tt  Hilton  and  Smith  A 
Schoets,  for  r«Bpoudent! 

When  a  -peaaa  if  killed,  be  cannot  be  con- 
jectured Dwigent;  aegligeace  miut  be  proveii. 

BMt  V.  Ckiea^  A  ^.  W.  S.  Co.  BH  Wis.  668, 
67  Wis.  J;  Penjuylvaiiia  B  Oo.  t.  ffiier,  7» 
Pa.  1B7. 

Deceased  teeing  tbe  train  cut  going  weet.waa 
Justifled  lo  supposing  it  was  safe  lo  cross.  He 
bad  no  reason  to  twlleve  or  expect  that  in  afew 
minutes  three  cars  would  come  running  wildly 
back,  and  this  when  the  engine  which  be  saw 
pass  with  cars  was  distant  about  400  feet. 

Duama  v.  O/tieago  <t  2/.  W.  B.  Oi>.  12  Wia. 
628;  Ferguton  v.  WitctrntiH  Cent.  B.  Oo.  «8  Wis. 
14B;  Butter  t.  miwmkee  ±  St.  P.  B.  Co.  28 
Wis.  487;  Bonntll  y.  Delaaare,  L.AW.R.  Co. 
e»  N.  J.  h.  189;  Netujtneji  B.  A  Tran»p.  Co.  v. 
WmI.  83  N.  J.  li.  91;  JVtf»  Jerm  Brp-  Co.  y. 
KichoU,  Id.  166;  Brown  y.  Now  York  Cent.  B. 
82  N.  T.  eOiii  tVtneh  t.  Taunton  BranA  B. 
116  Mass.  687;  Bandali  r.  OnnecMeuf  Amt  A 
a>.  183  Mass.  269. 

Deceased  waa  not  retfulred  b;  any  legal  rul« 
to  look  condni^ly  until  be  (Toseea  tbe  track, 

BontuU  y.  Delawm,  L.  A  W.  B.  Oo.  tupni. 

Orton,  J.,  deliTerad   the   opinion  of  tba 

In  Ihe  City  of  Menasha  there  are  three  streets 
running  north  and  south,  viz.:  Milwaukee 
Street,  and,  towards  tbe  essl,  Racine  tStreet, 
and  then  Appleton  Street.  The  railroad  ot  the 
appellant  Cooipany.  coming  from  the  west, 
after  it  crosses  Miltvaukee  Street,  runs  in  a 
sou tti easterly  direcliou  towards  Racine  Street. 
and  [hen  croEses  Racioe  and  Appleton  Streets 
in  a  dueeasierly  direction.  Tbe  depot  grounds 
lie  between  Milwaukee  and  Appleton  Streets, 
and  tbe  depot  buildings  are  situated  between 
Racine  and  Appleton  t^treeta.  From  some 
distance  west  of  Racine  Street  there  is  a  main 
switch  track  south  of  the  main  track,  ruunlDg 
east  acron  Racine  Street;  and  a  abort  diitauca 


WiBoonaiM  Sdpkxu  Court. 


east  of  tlist  anltcli  there  la  an  otber  switch  track 
niDDlDK  east,  also  across  Racine  Street,  and 
some  dbtaoce  soulb  of  the  other  switch  track. 
The  deceased  lived  Dortli  west  of  theCompaoj's 
yard,  and  on  the  morning  of  the  4th  da;  of 
April,  1887,  bad  left  his  home  to  go  to  church 
on  Appletoa  Street,  southeast  of  the  ;ard, 
tbroufrh  the  Company's  grounds,  as  he  had 
heeo  accustomed  to  do.  Toe  weather  was  cold 
and  stormy,  and  he  had  on  a  heavy  overcoat, 
a  cap,  end  a  shawl  about  his  face  and  head. 
The  meo  doing  the  switching  protected  them- 
selves by  staying  on  tbe  engine  wheo  not 
IhrowiDg  a  switch,  sod  the  persons  usually 
around  the  depot  were  iuside.  Five  loaded  cars 
had  been  takenrfroro  east  of  Racine  Street,  and 
two  of  them  were  cut  oft  and  kicked  we£t  on 
the  main  line,  and  the  rematolng  three  cars 
were  kicked  east  on  the  south  switch  track,  to 
run  unattended  over  Racine  Street.  The  de- 
ceased waa  first  seen  hy  the  engineer  and  other 
employes  walking  eastward!?  on  the  main  track 
west  Ot  the  switches,  and  then  again  further 
east  on  Ihe  north  side  of  the  main  track,  and 
then  lastly  on  the  BOutli  aide  of  the  sooth 
switch  track  going  towards  Racine  Street  He 
was  met  and  passed  by  the  two  cars  going 
west.  There  was  a  sidewalk  on  the  west  side 
of  Racine  Street  from  Third  Street  south, 
across  both  of  the  switch  tracks  towards  tbe 
north.  Soon  afterwards  tbe  cmahed  and 
meneled  bodyof  the  deceased  was  fo and  partly 
on  the  south  switch  track  about  fifteen  feet 
east  of  tbe  sidewalk.  The  upper  part  of  it  was 
lying  south  of  the  south  rail  and  the  feet  over 
It.  Blood  was  found  on  the  east  aide  of  tbe  side- 
walk on  the  south  switch  track,  and  from  there 
blood  was  trailed  along  on  the  tracii  lo  where 
the  body  wasfound,  Someof  the  witnesses  of 
the  defendant  teetifled  to  seeing  one  or  two 
drops  of  blood  about  fifteen  feet  west  of  the 
sidewalk  on  the  track;  but  the  witnesses  of  tbe 
pkiuiiS  teatlQed  that  they  examined  tbe  track 
for  blood  spots  at  that  place,  and  could  not 
find  any.  The  jury  had  the  right,  therefore, 
to  treat  such  fact  as  nnproved,  as  they  evident- 

2  did.  It  is  therefore  reasonable  to  suppose 
at  the  deceased  waa  struck  by  the  cars  on 
the  sidewalk  where  it  crosses  the  soath  switch 
track,  and  bis  body  dragged  to  where  it  was 
found.  There  being  no  witness  to  this  painful 
acddeot,  how  the  deceased  came  to  be  on  the 
sidewalk  at  that  place,  and  whether  walking 
north  or  south  on  it,  must  be  determined,  if  at 
all,  by  circumstantial  evidence.  The  learned 
counsel  of  the  appellant  contends  that  It  is  un- 
accountable bow  the  deceased  came  to  be  there, 
and  that  it  is  oitirely  a  matter  of  conjecture. 
That  may  be  so,  but  isit  necersary  that  the  plain- 
tiff account  for  his  being  on  tbe  aidewalk  at  that 
time  and  placeT  If  it  is  shown  that  he  met  his 
death  while  walking  on  tbe  sidewalk,  where  he 
bad  a  right  to  be,  that  is  sufficient  for  tbe  plain- 
tiffs  case,  and  it  Is  incamlwnl  on  Uia  defend- 
ant to  show  that  he  was  gnilty  of  any 
want  of  ordinary  care  In  placing  himseLF 
in  that  position.  Jt  ts  therefore  Incumbe&t 
on  the  defendant  to  account  for  his  being 
there,  and  If  there  Is  no  proof  of  It,  and  it  & 
all  a  mailer  of  conjecture,  then  It  followa  that 
the  deceased  is  presumed  to  have  placed  himself 
where  he  was  killed,  with  due  care,  or  at  least 
without  any  want  of  ordinary  chro.  Tbe 
SL.R.A. 


that  the  deceased  h. ._    _..  ,. 

struck,  Is  not  tbe  manner  of  hit  oomlng  then 
"eft  to  conjecture?  But  verdicts  cannot  tttk 
ipon  conjecture."  The  verdict  In  this  case  does 
lot  rest  on  any  conjecture  as  to  bow  he  came 
there.  The  verdict  for  tbe  plaintiff  tt0m 
rather  nn  the  fact  alone  that  he  waa  lawfully 
there,  where  he  had  a  risht  lobe,  when  he  waa 
killed.  If  the  manner  01  his  coming  there  vraa 
not  shown,  then  no  negligence  of  tbe  deceased 
could  be  predicated  upon  iL  That  waa  tlM 
misfortune  of  tbe  defendant,  and  not  of  tha 
plaicitiff.  We  will  not,  therefore,  consider  tbs 
plau-qibiiity  or  otherwise  of  any  of  the  tfaeorlea 
of  tbe  learned  counsel  as  to  how  the  deceased 
came  to  the  place  where  he  was  killed. 

Tbe  main  and  important  question  Is,  Was  ha 
struck  by  the  cars  while  be  waa  oQ  the  aide- 
waikT  It  seems  to  be  conclusively  shown  that 
be  was  struck  and  killed  at  that  place.  No 
marks  of  blood  or  any  traces  of  his  presence  on 
tbat  track,  west  of  the  sidewalk,  were  found. 
Tbe  presumption  la  that  he  w^a  atruck  and 
killed  where  the  first  blood  in  that  direction 
waa  found,  which  was  on  tbe  sidewalk,  and 
that  he  waa  dragged  by  the  car  to  where  hia 
body  wasfound,  as  the  cara  were  going  in  tbat 
direction.  There  is  no  evidence  whatever  tbat 
tbe  deceased  walked  on  the  track  from  the 
west  to  the  sidewalk,  and  It  Is  reasonable  to 
conclude  that  he  waa  walking  in  the  direcLion 
of  the  sidewalk,  north  or  south,  for  this  ts  tha 
ordinary  use  of  a  sidewalk.    Thia  la  not  con- 

fecture,  bnt  a  reasonablB  Inference  or  deduction 
rem  these  known  facts.  The  presumption  la 
that  be  was  maktog  tbe  ordinary  use  ot  that 
sidewalk  hy  traveling  on  it  when  be  was  struck 
I^  tbe  car.  It  would  not  be  a  reasonable,  but 
ft  would  be  a  violent,  presumption  that  he  came 
to  the  ^dewalk  from  tbe  north  while  walking 
on  tbe  defendant's  track.  He  would  be  a  trea- 
paaser,  and  do  that  which  was  unlawful,  to  so 
use  the  track,  aod  this  cannot  be  presumed. 
So  far,  then,  the  negligence  of  tbe  oeceased  ii 
not  shown.  The  only  other  evidence  of  Ua 
want  of  care,  it  is  contended,  waa  the  fact  that 
be  did  not  look  or  listen  before  crossing  the 
track,  or  attempting  to  croas  It.  The  coolen- 
tlon  of  the  ieamod  counsel  of  the  appellant  la 
that  if  he  had  looked  be  would  have  seen  the 
cars  coming  towards  tbat  point  from  the  west, 
and  diat.  If  he  had  seen  them,  it  was  negligence 
on  his  part  lo  attempt  to  cross  the  track  as  be 
did,  and  that  therefore  he  did  not  look,  and  that 
he  was  guiltr  of  a  want  of  ordinary  care  in  not 
doing  so.  Thia  contention  Is  correct  if  there  la 
nothmg  fn  the  drcumstances  to  excnae  bis  not 
looking,  or  bis  not  seeing  the  can  approach,  or 
to  mlttgate  tbe  oonseqaenoe  of  such  omiaaiOD. 
This  has  been  so  often  dedded  by  this  court 
that  I  need  only  to  refer  lo  the  cases  cited  in 
tbe  appellant's  brief.  It  Is  said  that  he  ought 
to  have  looked  west  for  the  approach  of  these 
cars.  Why  look  west,  any  more  than  eaat;  and 
perhaps  be  did  look  east,  and  seeing  none,  he 
attempted  tocroes  over.  At  such  a  point,  where 
a  great  deal  of  switching  is  done  in  aU  direc- 
tiona,  out  of  as  well  as  into  aide  tracka,  the  de- 
erased  may  have  had  greater  reason  to  look 
east  tor  the  approach  of  cars  at  that  time  than 
in  the  opposite  direction.  Let  ns  see.  He  had 
been  met  by  the  train  of  five  cars  attached  to 


Srama  v.  Oabsos. 


be  walked  oq  tba  track  after  tbat.  He 
•een  walking  aome  distaoce  aoutb  of  tbe  south 
•witcb  track  towards  Bacioe  Street.  He  bad 
leason  to  suppoee  tbat  the  tntin  he  met  nould 
DBM  OD  toward*  Uie  west  on  tbe  main  tnck. 
It  waa  after  be  had  met  Uw  trafn  of  alx  can 
(olng  weit  tbat  tbe  two  can  bad  been  de- 
tached and  Ucked  weat  on  (he  main  track,  and 
the  three  remainiDg  can  had  been  kicked  east 
«n  tbe  sooth  awilch  track.  Those  occnirencea 
took  place  behind  bim,  and  be  probably  knew 
Dolbfng  of  them.  He  might  nare  well  sup- 
posed Uiat  the  train  would  keep  on  westerly, 
«r,  at  least,  tbat  it  would  not  return  to  pasadown 
the  south  aide  track.  He  waa  thus  decelTed  and 
thrown  off  his  guard,  and  bad  no  reason  to 
expect  that  sdj  of  those  cars  would  hiterfere 
with  bia  crossing  the  side  track  on  the  sidewalk, 
or  that  they  would  so  soon  be  sent  down  that 
track  without  anyone  to  look  after  them,  or  to 
take  care  of  them.  Tbe  jury  might  well  have 
«xcn8ed  the  deceased  from  lookioe  for  any  of 
these  cars  on  the  south  dd«  indc  going  eaat 
at  that  time,  and  have  found  tbat  he  was  not 


case  li  justifled  by  the  lais  cases  of  Ferpuon 
T.  Witeormn  dent.  B.  On.,  68  Wis.  140,  and 
Dwmtf.  OhicagoAIf.W.B.a>..'nW^Sia. 
Tbe  Jury  mav  also  very  properly  btn  con- 
ddued  the  fcuu  that  It  waa  a  cold  and  stormy 


day,  and  that  the  deceased  had  a  shawl  about 
his  head  and  ears,  which  mlrht  have  interfered 
to  some  extent  with  bis  seeniK  aa  well  as  beam- 
ing. It  was  not  a  day  for  taking  observatlonSL 
but  for  keepiog  straight  on.  Tbe  employle  of 
the  road  kept  ibemselvea  protected  from  tba 
weather  on  the  engine,  where  tbey  oaald  not 
look  out  tor  these  wild  detached  cars  tbat  they 
bad  Rut  down  tbe  track,  or  warn  tbe  deceased 
of  thdr  approaob.  These  facts  mav  well  mod- 
ify tbe  mle  that  It  was  theduty  of  the  deceased 
to  look  Just  at  the  ilme  wbea  the  cars  were  near 
him.  It  may  be  that  he  had  looked  In  that 
direction,  but  when  these  detached  can  had 
not  yet  started  on  the  side  track.  He  la  not 
here  to  be  questlooed  as  to  what  be  did  or  did 
not  do,  ana  bis  omdnct  is  entitled  to  all  lei^ 
sonable  probabilitlea.  One  thing  Is  certaio,— 
that  he  did  not  know  that  these  cars  were  creep- 
ing towardj  and  so  near  bIm  when  he  under- 
took to  cross  the  track.  We  think  the  jur^ 
might  have  properly  found,  as  they  did,  tbat 
the  deceased  was  not  goIUy  of  any  want  of  or- 
dinary care,  under  tbe  cfrcunutances  of  tha 
case,  that  contrlbated  to  bis  death. 

Theae  are  the  only  controverted  qneationa  In 


as  not  guilty  of  a  want  of  ordinaiy  care  in 
us  sending  down  the  track  theae  unguarded 
ra,  and  across  tha  traveled  atreets  of  the  city. 


NKBRABKA  SUPRBHE  COURT. 


OaMie  A.   BTBVSiNB,   Ftf.  in  Brr.. 

9. 

Washington  L   CARSON,   BhettS. 
( Keb. ) 

*1.  In  m  contest  between  a  wlfia  and  » 
eradltor  o(  ber  husband  over  properc;  trans- 
fened  to  b«r  hf  him  after  the  debt  Is  oootnoted, 
she  must  eatabUsh  that  she  la  a  bona  flde  pur- 
ehaser  IQ' a  prepoDdennoa  of  flM  avMenoa, 

8.  The  ISaet  that  tbe  wUb  bad  poaaaa- 
aloa  of  tba  prepartyi  oialmhn  owoerriUp, 
when  tt  was  attaobed  br  theoredttorot  tbe  hus- 
band, doss  notnlleve  h«i  of  the  burden  of  prov- 
tam  that  tbe  Izanate  wm  not  made  to  her  for  the 
t  lilnderlnt.  delarloK  and  detraudtoB 


(Ootobar  t,  UOOJ 

ERROR  to  tha  District  Conrt  for  Xmmora 
CouD^  lo  nview  a  Jndgment  In  favor  of 
defendant  m  an  action  brought  to  recover  pos- 
•esdon  of  certain  personal  property  or  dam- 
age* for  Its  conversion.    BetirMd. 
Tha  tacts  are  fully  stated  in  the  opinion. 
Mr.  F.  B.  Donlathorpe.  for  plaintlO  in 


obange  i_ ^ ■ r--.-— -j-  — 

would  not  be  Incumbent  upon  the  plaintlC  In 
error  to  overcome  the  presumptioDS  of  fraud, 
that  arise  where  there  nas  been  no  change  of 

Comp.  Stat  chap.  82,  S  11. 

Fosaesslon  is  pnma  facie  evidence  of  title. 

Woodruff  T.  miU,  88  Neb.  7«;  1  Greenl. 
Bv.  S  H;  OrtgoT]/  v.  BurUngton  dM.B.Oe. 
10  Keb.  358. 

In  dvll  cases  a  preponderance  of  tbe  evi- 
dence Is  sufficient. 

Patride  v.  £*wA,  S  Neb.  088;  Search  v.  MO- 


6ar  V,  Brim,  18  Neb.  97. 

Ma»r».  W.  C.  81oa.n,  John  D.  Caraon 
and  W.  V.  Fie«ld.  for  defendant  In  error: 

The  court  did  not  en  fn  giving  the  third  and 
fourth  iustructloiu  asked  by  tbe  defendant  In 
error. 

LijMeomb  T,  Lgon,  19  Neb.  611;  Hoodruff  r. 
White,  SS  NebTTtt. 

When  questions  of  hct  are  fairly  submitted 
to  a  Jury,  and  thera  b  sufficient  evidence  to 
support  the  verdict  rendered,  it  will  not  be  dis- 
turbed.   . 

CWIon  V.  aiaffer,  38  Neb.  ?M;  BBey  v.  MO- 
mtiU,  Id.  474;  Forbei  v.  Tlumiu,  23  Neb.  041; 
Cooper  V.  HiOt.  Id.  168;  DriteMy.  Trougkton, 

If  the  plalntlir  took  a  transfer  of  the  gooda 
tor  the  ptirpoM  of  holding  possession  of  them 
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and  selling  ont  to  paj  her  huibftnd'*  debts, 
(ben  the  tTansfer  became  kd  equitable  wslgn- 
ineiit  for  the  boieflt  of  ciediton,  uid  U  void 
■nder  the  Alignment  Lan*  of  the  State  of 
Nebnwka. 
Bmnt  V.  Clart«r,  22  Neb.  4BS. 

NorT»lt  J.,  delivered  the  opinfon  of  the 
court: 

Tbe  plslQtlff  Id  error  cued  out  &  wrii  of 
replfvin  in  [be  court  below  aj^iDst  the  BheriS 
of  Fillraoie  Couaty,  to  recover  posseBsiou  of  a 
general  stock  of  goods  and  mercbaadiee  taken 
by  defendant  io  error,  under  Kcveral  write  of 
attachmeet  issued  agaiest  Garrett  Btevens,  bei 
busbaod,  ehe  claiming  title  to  the  goods  under 
an  alleged  bill  of  sale  from  ber  husband  to  her. 
She  failed  to  give  tlie  replevin  bond  to  the  cor- 
oner required  b;  lav,  and  the  suit  was  prose- 
cuted against  the  BberlS  for  the  conversion  ol 
the  property,  prayinR  for  the  reatorallon  of  the 
gooOB  or  iudginent  ^r  their  value. 

The  delendant  answered,  admitting  that  he 
was  sberiflof  Ibe  county,  and  denying  tbat  the 
plaintiff  was  the  owner  of  Ibe  goods;  that 
orders  of  attachment  were  issued  against  Gar- 
ntt  Stevens  and  the  goods  seized  by  the  defend- 
ants to  satisfy  the  fdiowing  claims: 
Jan.  28, 1BS9,  Donald  Broa. (208.48 

"    U,    ••    8.A.BIasland40o. 670.96 

■'     *■      "    J.P.BobinsonNotionOo.  141.0* 

Total $820.44 

The  only  right  and  title  of  the  plalntift  to 
the  propirty  was  by  a  pretended  bill  of  sale 
made  byQarrett  Stevens  to  her  on  tbe  IStbday 
of  January,  168S,  at  which  time  said  Slevens 
was  wholly  insolvent,  of  which  the  plaintiff 
had  f  nil  knowledge  and  notice;  tbaL  no  conaid- 
araUon  was  paid  by  ber  on  said  pretended  sale, 
which  was  entered  into  by  (be  plaintiff  and  ber 
husband  with  the  inieni  snii  sole  purpose  of 
hindering  and  delaying  tbe  creditors  of  her 
husband,  and  was  not  a  bona  flde  sale;  that 
plaintiff  knew  at  the  time  the  pretended  sale 
-  was  made  that  it  was  for  tbe  purpose  and  in- 
tent aforesaid;  that  no  change  of  possession 
took  place,  and  that  at  the  time  defendant 
levied  on  seid^oods  andci^atiels  tbey  were  the 


roperty  of  taid  Oarreit  Stevens. 

Tbe  plaintiff  replied  bv  a  general  denial. 

There  was  a  trial  to  a  Jury,  with  a  verdict 
finding  thai  at  tbe  commencement  of  the  action 
tbe  right  to  tbe  possession  of  tbe  property  was 
In  tbe  defendant,  with  damages  aaaeeaed  at  five 
cents.  Tbe  plaintiff's  motion  for  a  new  trial 
was  overruled  and  the  cause  brought  up  to  ibis 
court  OQ  tbe  following  asalgnmenls  of  error: 
(I)  the  verdict  is  against  tbe  weight  of  evi- 
dence, is  contrary  to  law,  and  tbe  court  erred 
In  not  graoting  a  new  trial ;  (2)  in  refusing  to 
give  the  first,  f^ecnnd,  third,  fourth,  fifth,  sixth, 
aeventh  and  eighth  iostructlons  asked  for  by 
the  plaintiff:  (3)  in  giving  tbe  third  and  fourth 
InslruclioDB  asked  for  by  defendant. 

On  the  l^Jtb  day  of  January,  1389,  Qarrett 
Blevena,  tbe  husband  of  tbe  plaintiff,  was 
en^ged  in  tbe  dry  goods  snd  grocery  business 
at  Strang.  Neb. ,  and  on  that  day  he  execul^ 
and  delivered  to  the  plaintiff  a  bill  of  sale  of 
his  entire  slock  of  goods,  wortb  from  $1,800 
to  (S.O(Xl.  The  consideration  specified  in  the 
ftURA. 


bill  of  sale  was  $1,150.  At  the  time  of  lb* 
alleged  sale,  Qarrett  Stevens  was  Indebted  in 
about  the  sum  of  $1,400,  besides  an  alleged 
indebtedness  of  $l,iaO  to  bis  wife  Be  wa» 
the  head  of  a  family,  and  owned  no  propeny 
other  than  that  covered  bv  tbe  bill  of  sale. 
The  plaintiff  was  engaged  In  the  millinery 
business  at  Strang  at  the  time  of  the  transfer. 
Her  stock  was  of  the  valoa  of  about  $S00.  At 
tbe  time  the  bill  of  sale  was  made,  Mr.  Steven* 
was  being  pressed  by  his  creditors  for  money, 
of  which  fact  the  plaintiff  bad  knowledge. 
Tbe  plaintiff  claims,  and  she  and  ber  busb^d 
both  BO  testified  on  ibe  trial,  that  she  let  her 
busband  have  moner  and  property  from  tlm» 
to  time  after  their 'marriage,  for  which  h* 
agreed  to  account;  tbat  on  tbe  SOth  day  of  June, 
1886,  they  had  a  settlement,  by  whicb  it  wa* 
found  that  he  was  indebted  to  her  in  the  auni 
of  $1,000;  that  on  tbat  day  he  gave  her  io  sev- 
tlement  bis  promissoiy  note  for  $1,000,  due  in 
three  yeara,  drawing  0  per  cent  intereat;  that, 
wben  the  bill  of  sale  was  made,  there  was  du* 
upon  the  note  $1,150;  that  part  of  the  property 
was  transferred  to  her  in  payment  of  Ifals  note, 
id  that  be  at  the  same  time  gave  ber  goods  lo 
'  $600.  claiming  tbat  tbe  sam* 


to  sstlsfy  the  several  writs  of  attachment  sued 
out  against  Qarrett  Stevens.  It  was  the  theory 
of  tbe  defendant  in  tbe  court  below  that  the- 


the  sole  purpose  of  bindering  and  delayinffbia 
creditors  in  tbe  collection  of  their  debts.  The 
plaintiff  testified,  among  other  things,  upoik 
examination.  In  answer  to  questions,  as  fol- 

Q.'  How  did  itcome  that  be  paid  this  [refers 
rlns  to  the  note]  before  it  was  dueT 

A.  Because  hla  creditors  were  preering  him, 
and  if  I  got  the  soode  I  could  saiiafj  bis  cred- 
itors; whereas,  if  they  got  it,  there  would  b» 
only  one  or  two  that  would  ^  anything,  and 
the  rest  would  have  to  go  without. 

Q.  Were  you  not  afraid  that  about  tbe  tim» 
you  made  this  transfer  tbatthecredilora  wooid 
come  on  and  take  tbe  goods  by  attachmentT 

A.  There  were  two  houaee  that  bad  written 
threatening  lettera, 

Q.  You  knew  thatT 

A.  Yea.  sir. 

Q.  And  then  you  and  be  came  to  Geneva,  and 
bad  those  matters  drawn  upt 

A.  Yes,  sir. 

Q.  Hr.  Btevens  came  with  yanT 

A.  Yes,  dr. 

Q.  That  was  after  the  houses  had  made 
threats,  and  were  about  to  puah  their  claim* 
and  collect  their  debtsT 

A.   Yes,  sir. 

Q.  Wasn't  Ibis  transfer  from  Mr.  Stevensfor 
the  purpose  of  placing  tbe  property  where  theae- 
other  creditors  could  not  reach  itT 

A.  No,  air;  it  was  not.     . 

Q.  Didn't  you  state  a  while  ago  tbat  you 
knew  tbat  they  were  going  to  push  tbeir  clalmsr' 

A.  I  knew  that,  but  I  wanted  it  where  Hr. 
Stevens'  creditors  could  not  get  it  all,  buleacl> 
get  his  share. 

Q.  One  did  gel  it  aUT 

A.  I  wanted  to  loan  Unv  tbe  BaoiMir  U  h» 
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would  leaT«  tbe  goods  with  me,  and  pay  the 
ilebts  nfib  Interest. 

Q.  Why  didn't  yon  toin  tbe  gooda  orer  to 
•  (bera? 

A.  TbejwoDldD'tgettbatmucboatof tbem. 

Q.  It  vaa  to  pay  tout  debts? 

A,  It  wa9  to  get  the  goods,  aod  pay  It  out  to 
Mr.  Stevens'  crSlitors. 

(J.  TLat  wu  tbe  only  object  yon  bad  Id 
•nukina  llmt  (TsnsferT 

A.  fknew  there  waisnfBclent  goods  to  ieltle 
my  own  indebtcdneaa,  and  all  hia  creditors  if  I 
could  kpep  Ibem. 

Q.  Yo'i  say  that  be  owed  otber  creditors 
About  «l,300r 

A.  Yea.  sir. 

<i.  And  you  tl.lOOr 

A.  Tea,  sir. 

ft  Could  that  pay  It  outT 

A.  It  I  bad  continued  in  bnalDess,  I  could 
lave  made  it  out  of  the  goods,  wlib  what  gooda 
I  hare  there  in  the  store  of  hit  on  a. 

Q.  Would  TOn  bave  made  the  Iranafer  at  tbe 
time.  If  it  had  not  been  for  the  fsct  that  those 
credliort  were  crowding  your  busbandT 

A.  I  ahould  Dot  have  molested  Mr.  Stevena 
antil  tba  note  woa  due  If  it  bad  not  been  for 
that 

Q.  You  told  him  that  the  creditors  were 
coming  on,  and  you  wanted  to  fix  tbe  matter 
ap  BO  as  to  put  them  olTI 

A.  No.  sir;  I  did  not  teli  him  so. 

Q.  It  was  Utemutuslnoderstandjog  between 
you  and  Mr.  Bterena  that  thta  should  be  done 
Tor  that  purpose  I 

A.  For  the  purpose  that  I  ahonldpaymyself 
first,  and  afterwards  pay  off  the  other  cred- 
itora. 

It  aupeara  from  the  teatlmony  contained  In 
the  bill  of  exceptions  thai  Garrett  Steyens,  on 
December  39,  WHS.  for  ihe  purpose  of  obtain- 
ing eooda  on  credit,  made  a  written  slalemenl 
10  Donnid  Broa.  of  bis  liebllliles,  as  follows: 


amonnta,  about  |400i  confldeniial,  and  &11  other 
debts  not  Included  above,  not  any." 

It  will  be  observed  that  the  alleged  Indebted- 
ness of  Hr.  Stevens  to  the  plaintiff  was  not  In- 
cluded In  tbe  above  statement.  Itdoea  not  ap- 
pear from  the  evidence  in  the  record  that  the 
goodstransferred  to  the  plaintiff  were  Invoiced. 
Tl»  property  was  turned  over  to  her  in  the 
balk,  without  anyseparatlon  from  the  stock, — 
that  part  claimed  hb  exempt  from  that  claimed 
to  bave  been  purchased.  Tbebonafldesof  the 
tranaactlon  was  directly  in  Issue  upon  tbe  trial 
in  the  district  court.  Dpou  this  question  the 
court  Instructed  Ihe  Jury,  at  the  request  of  tbe 
defendant  In  error,  as  follows:  "(8}  Tbe  Jury 
areinatruciedtbatlnacoDtest  between  tbe  wife 
and  tbe  creditors  of  her  husband,  in  regard  to 
property  transferred  to  her  bv  him,  there  is  a 
presumption  against  her  whlcn  she  muat  over 
come  by  affirmative  proof,  and  prove  I>eyond 
questloii,  (4)  The  Jury  are  Instructed  that  In  a 
contest  between  the  wife  and  the  creditors  of 
her  husband,  in  regard  to  property  transferred 
to  her  by  him,  there  la  a  presumption  against 
ber  whi^  she  must  overcome  by  sfQrmailve 
proof,  and  prove  tieyond  qoeetlon  the  bona  fides 
of  said  sale." 

Tbe  ^ving  of  thete  inatmctlrais  Is  made  the 
SL.RA. 


basis  of  the  third  assignment  In  tbe  petition  ia 
error.  These  insiructions  appeartohave  been 
copied  either  from  tbe  syllabus  in  AvUman  t. 
Obernuyer,  Q  Neb.  200,  orfrom  tbelnstructlont 
copied  in  the  opinions  In  tbe  cases  of  lAptamA 
T.  lA/on,  19  Neb.  All,  and  WoodrafY.  White, 
35  Neb.  740.  It  Js  claimed  that  the«<e  instruc- 
tions held  the  plaintiff  to  a  greater  deirree  of 
proof  than  is  required  In  civil  cases.  They  re- 
quired tbe  plaintiff,  in  order  to  recover,  to  e»- 
tabllsh  the  good  faith  of  the  transfer  of  tha 
property  beyond  question.  The  word  "quea- 
tlon"  is  synonymooB  with  "doubt."  Tha 
plsindfl,  trp  the  change  of  the  word,  wh 
therefore  held  to  as  high  degree  of  proof  aa  It 
required  of  tbe  State  In  a  criminal  prosecution. 
It  haa  been  repeatedly  belli  by  Ihls court  indrll 
cases  that  Ihe  party  holding  tbe  atflrmative  of 
an  Issue  la  only  required  to  establish  it  by  a 
preponderance  of  the  evidence.  Patrick  v. 
iMch,  6  Neb.  B88;  aeareh  v.  Milt«r,  S  Neb.  37; 
KoppUkotn  Y.  Huffman,  13  Neb.  90;  AlttehuUr 
T.  Aigaea,  IS  Neb.  081;  Dunbar  v.  Brigat,  18 
Neb.  97. 

Where  a  debtor  transfers  property  to  his  wife, 
and  such  transfer  is  contested  by  the  creditors 
of  Ihe  husband,  tbe  presumption  is  against  Iha 
bonafldesof  the  transaction,  aiidihelaw  places 
the  burden  upon  Ihe  wife  to  show  that  the  sale 
was  not  made  to  defraud  tbe  creditors  of  ttw 
husband.  Bat  she  Is  not  required  to  satisfy  the 
Jury,  in  suoh  a  case,  beyond  queatlon,  that  tbe 
sale  was  an  honest  one.  A  preponderance  of 
the  evidence  is  all  that  is  required.  This  view 
Is  In  direct  line  with  the  decision  of  this  court 
inthecaseof  Tkompton  v.  Loenig.  18  Neb.  888. 

We  quote  from  the  syllabus;  "  Where 
propertyialrHnsfGrredby  ahusbandto  his  wife 
after  a  debt  is  contracted,  as  against  that  debt, 
she  must  show  by  a  preponderance  of  proof  that 
she  is  a  bona  fide  purchaser." 

The  third  and  fourth  instructions  stated  tha 
rule  loo  strongly  against  the  wife,  and  should 
not  bave  been  given  to  the  Jury.  It  follows 
that  Aultman  v.  Obermtj/w,  LipBUomb  v.  Lgoit 
and  Wooiruffv.  TFAtts  are  overruled.  Insofar 
as  those  cases  bold  that  tb^otxl  faith  of  (rans- 
actiona  between  huaband  and  wife,  In  relation 
to  tbe  transfer  of  property  from  the  one  to  tha 
other,  by  which  credfcois  are  affected,  must  ba 
established  beyond  question. 

Eiebt  instructions  requested  by  the  p1]iintiS 
In  error  were  refused.  It  is  conceded  In  tba 
brief  of  the  plsintiff  that  no  error  was  commit- 
ted  in  not  giving  the  first,  second,  third,  Qfth 
and  eighth,  as  they  were  substanitally  given  by 
the  court  In  his  own  instructions. 

Complaint  Is  made  of  Ihe  refusal  to  give  the 
plain  tiff's  seventh  request,  which  reads:  "If 
you  shall  betiere  from  the  evidence  that  tha 
property  In  controversy  was  in  the  possession 
of  tbe  plaintiff,  she  claiming  to  be  tbe  owner 
thereof  at  the  time  it  was  taken  under  the  at- 
tachment, this  is  prima  fade  evidence  of  own- 
ership in  her;  and  if  you  further  believe  from 
tbe  evidence  that,  while  the  plaintiff  was  so  in 
possession,  the  defendant  took  the  same  from 
her,  then  you  should  find  the  right  of  property 
In  the  plaintift,  unless  you  further  Ond  from 
the  evidence  that  tbe  plaintiff  did  not  own  the 
property,  or  that  the  sale  tbaeof  from  Oanett 
Stevens  to  tbe  plaintiff  wu  without  suffldant 
consideration." 
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This  requmt  does  not  contain  a  correct  state- 
meat  of  tLe  law  ap[)licable  to  the  case.  The 
fact  that  the  plaiotiff  bad  posBesBlao  of  Ibe 
property  when  taken  under  the  nritB  of  attoch- 
ment  wsa  aot  prima  facie  evidence  against  the 
attaching  creditors  thatshe  was  the  owner.  In 
a  contest  between  her  and  the  ciediiors  of  her 
husband,  the  burden  waa  upon  ber  to  satisfy 
tbe  Jury  by  a  preponderance  of  the  testimony 
that  the  property  was  not  Iranaterred  to  her  to 
hinder,  delay  and  defraud  such  creditors.  The 
instruction  entirely  ignored  the  question  of 
bona  Gdes  of  tbe  transaction,  and  required  the 
defendant  to  prove  that  the  plaintiff  did  not 
own  tbe  property. 

The  fourth  and  aixth  lequeata  ware  not  baaad  i 


'  upon  the  evidence  In  the  case,  and  wera  proiv 
eriT  refused. 

It  is  insisted  that  the  court  erred  in  lustalnlng 
tbe  defendant's  objections  to  certain  queetiona  . 
propounded  to  the  plainiifF  by  ber  attorney, 
when  on  tbe  witness  stand.  It  may  be  observc-il 
that  such  errors  are  not  assigned  in  the  petition 
in  error,  and  will  not  be  considered  by  this 

As  there  must  be  a  new  trial,  we  refrain  from 
expressing  an  opinion  upon  the  Kufficieocy  of 
tbe  testimony  to  sustain  the  verdict. 

The  judgment  <(f  the  Dittriet  (hurt  it  ret«nedr 
aaiAtht  atvte  rmianded  for  farther  proceedineK 

The  other  Judges  concur. 
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Sol.  F.  CLARK. 


vey  to  be  made  of  tbe  dIvlaloD  Una  t>r  (be  oountr 
auTveyoT  aft«r  noUos  to  such  owner.  Is  not  t' 
sole  (est  of  the  Bzerdaebr  him  of  good  faith 
the  matMr  whloh  will  permit  him  to  recover  the 
materials  which  he  put  Into  the  fence. 

8.  Vlier«  tiM  eomplalnt  in  kd  ttctton  of 
rvplArlm  d«*crlt>ea  the  ■.rtlclea  sonc'it 
to  be  recovered,  and  there  is  no  denial  of  the 
taklns  and  wltbholdlns  of  an;  port  of  the  prop- 
ert;  deaorlbed,  a  vardiot  simply  flndlni  tor 
plalntift  and  tbe  vsJue  of  tbe  "property  token,'* 
without  dsBcrlblnff  It,  la  suIBoIsdc  to  support  l 
Judgmeiit  In  the  alternative  for  a  ratum  of  the 

■  pioperiT  (B"  Its  value. 

S>  An  ottJeetlan  that  the  verdict  did  n 
contain  a  Bep&a.te  walnatlon  of  tbe 
»rticlea  t»ken  cannot  he  raised  for  tba  first 
time  on  a  motion  for  new  trial  by  the  defendant 
hi  an  action  of  replevin  aitalnst  whom  a  verdlot 
has  been  returned,  whioh  Is  auBlolant  to  aupport 
Uia  jodcmeot  rendered. 


(October  11, 188(U 

AFPBAL 1^  defendant  from  a  Judgment  of 
tbe  Circuit  Court  tor  Pulaski  Ojunty  In 
favor  of  plaintiff  In  an  action  bixragbt  to  re- 
cover posaesaioD  of  certain  fence  materials 
which  he  had  placed  by  mlslahe  on  defend- 
ant's land.    Affirmed. 

Tbe  case  suffidentiy  appears  in  tbe  opinion. 

Meur*.  Blackwood  A  WlUlama  for  ap- 
pellant. 

J/r  SoL  F.  Clark,  in  propria  penona, 
for  appellee. 

Cockrill,  Oh.  /„  delivered  the  opinion  of 
tbe  conrt: 

This  is  an  appeal  from  a  Judgment  Id  replev- 
in obtained  by  Clark,  who  was  plaintiff  below 
against  Hobba.  for  tbe  possession  of  the  lum- 
ber, wire  and  posts  which  went  to  make  a  fence 
tL.R.A. 


which  Clark  erected  as  a  partition  fence  be- 
tween his  lands  and  Bobbs'.  Hobba  removi.'d 
the  fence  and  claimed  tbe  materials  as  hiaown, 
and,  when  tbe  action  was  begun,  gave  bond 
and  retained  them. 

The  record,  as  represented  by  the  appellani's 
abstract,  presents  only  the  rejected  prayers  f  nr 
instructions,  with  tbe  verdict  and  Judgment, 
and  there  is  no  complaint  of  any  error  except 
sucb  aa  may  be  disclosed  by  that  part  of  the 


court  inatructa  the  Jury  tbat  before  plaintiff 
can  Justify  placing  or  building  a  fence  on  d»- 
fendanl's  land  with  privilege  or  right  of  talc- 
ing It  off  within  a  reasonable  time.  If  it  after- 
wards turns  out  that  It  was  placed  there  iiy 
mistake,  it  must  appear  from  tbe  evidence  in 
this  case  that  pklotiff  bad  had  the  lines  be- 
tween blm  andaefendant  run  out  by  the  county 
surveyor,  and  notice  of  such|  survey  given  to 
defendantbeforeitwasmade.  In  olberworda, 
before  plaintiff  can  be  said  to  have  built  ILs 
fence  on  defendant's  line  In  'good  faith,'  )ia 
must,  under  the  evidence  In  this  case,  havo 
caused  the  disputed  line  to  be  run  out  oy  the 
county  surveyor,  upon  notice  to  defendants  of 
such  survey. 

Whether  one  who,  intending  to  build  a  par- 
tition fence,  places  It  through  mistake  upoo 
the  land  of  the  adjoining  owner,  loses  forih- 
with  sll  properiy  in  it.  is  a  question  about 
which  Judicial  opinions  differ.  Butassumlng, 
as  the  rejected  prayer  does,  the  right  tp  re- 
cover in  case  the  party  building  the  fence  on 
his  neighbor's  gniund  througB  mistake  baa 
acted  in  gtxid  faith  in  hU  effort  to  esiBblisb  tha 
dividingllne  between  the  tracts,  It  does  not 
follow  that  a  survey,  by  a  county  surveyor, 
after  notice  to  tbe  adjoining  land  owner.  Is  tba 
exclusive  test  of  good  faith,  aa  the  prayer  aa- 
Bumea.  The  only  effect  the  statute  gives  to 
sucb  a  survey  is  to  make  tbe  officer's  record  of 
it  prima  facie  evidence  of  its  correctness.  Ji^- 
frift  V.  Hargit,  50  Ark.  6B. 

Tbe  other  rejected  request  for  a  charge  pro- 
sented  no  other  question,  and  there  was  no  er-. 
-or  in  refusing  either. 

Tbe  other  points  urged  are  questions  of  pmc- 
lice,  arising  upon  tbe  form  at  the  venlict. 


OucBLs  T.  QoBEin  CoDRTi  Watrb  Co. 


o  tsBue  OB  to  tbe  Idenlitjr  or  quantity  of  taj 
of  Uie  articlea  described  in  It,  and  when  the 
Jarj  found  for  tbe  plaiotlff  and  assessed  the 
value  of  the  "proper!  j  taken,"  It  viaa  ool;  oec- 
taaary  to  refer  to  tbe  complaint  to  aacerlsia 
whu  property  wu  referred  to.  The  rule  that 
that  is  oeriain  which  cau  be  made  so  applies  to 
TeirdiclB  as  well  as  other  writing.  Fagg  v. 
£ti(«,  SO  Ark.  S06. 

There  was  therefore  a  verdict  upoo  which  a 
valid  Judfrnent  in  tbe  altetnatire  could  be  en- 
tered. 

The  Judgment  fa  tatd  to  be  erroneous,  how- 
erer,  because  tbe  value  of  the  several  items 
which  were  separaiel;  described  1u  (he  com- 
plaint were  not  KparHtel;  assessed  by  the  Jury 
L)  their  verdict. 

Id  an  action  of  repltvln  for  several  distinct 
ftrticlea  of  property,  Ibe  defendant,  who  has 
retained  the  poasesaion  and  against  whom  tbe 
verdict  b  returned,  li  entitled  to  have  it  spec- 


ify tbe  separate  value  of  each  article,  and  ll 
Is  error  to  refuse  him  tbe  right.  J^itfv.Fitrd, 
87  Ark.  644. 

But  it  is  a  right  which  be  may  waive.  Irt 
tbe  absence  of  a  demand  for  a  separata  valtia- 
tlon  before  tbe  verdict,  or  of  objection  to  tho 
verdict  before  the  Jury  is  discharged,  it  Is  fair 
to  presume  that  the  ri^bt  is  not  loslated  upon, 
but  that  tbe  intention  is  to  waive  it.  Blakt  v. 
ftwwii,  26  Kin.  820;  MeGeket  v.  Lomax,  4» 
Ala.  181. 

If  tbe  verdict  were  InsufBcient  to  sustain  « 
Jodgmenl,  the  rule  would  be  different,  for  then 
there  would  be  nothing  upon  which  the  court 
could  act.  Objectioos  to  deriallon  from  the 
strict  line  of  procedure,  which  do  not  vitiate 
the  Judgment,  must  ordinarily  be  made  at  a 
time  when  they  can  be  corrected  without  re- 
tracing the  steps  of  the  trial,  or  the  partv  fail- 
ing to  object  will  he  held  to  acquiesce  in  the 
course  pursued.  See  Bufrb  y.  State,  SI  Ark. 
1S6:  Moore  v.  StaU.  Id.  180:  1  Tbompwo, 
Trials,  g  113. 

The  apiKllant  made  no  demand  for  a  separ- 
ate valuation  of  the  arllcles,  and  made  uo  ob- 
jection to  the  form  of  the  verdict  when  it  wa» 
returned.  It  was  too  late  to  complain  flist  ir» 
his  motion  for  new  trial 

Flading  no  error,  tlujudgmmt  it  ifglrmtd. 


NEW  YORK  COURT  OP  APPEALa 


Tames  OAHBLE,  Bttpt., 
QCEENS  COUHTT  WATEB  CO.  a  cA 


X,  At  ■■  maetUtg  of  the  ■h»rebolders  of 
a.  eorporation  each  shareholder  representa 
lilnisetr  and  bla  own  Intereita  solel;,  and  In  no 
as  a  truitee  or  represBntatlTe  of  otta- 
B  be  hoa  a  IsbbI  rlsht  to  vote  upon  a 
.  even  Uiousb  he  has  a  peiaooal  interest 
therein  separate  from  other  shaieboldera. 

t.  If  tbe  ftctlon  of  m  aaa^orltj  of  tbe 
Mtocbholdeva  of  »  eorporatlon  resulting 
from  their  votes  at  a  stookholdeiB'  meetlns  Is  so 
detrimental  to  tbe  Interests  of  the  corporation 
ItieUas  tolead  tothe  neoessary  inferenoetbat 
thdrlnterestellewhoJl7  outside  of  and  In  oppo- 
sition to  those  of  the  oorporatlon  and  of  the  ml- 
B0rtt7  ol  tbe  stockholder?,  and  that  their  action  Is 
a  wanton  or  a  fraudulent  deetruotloo  of  the 
rights  of  snob  minority.  It  may  be  subjected  to 
tbe  scrutiny  of  a  court  ctf  equity  at  theeultotthe 
minority. 

a>  Wberetbe  action  of  tbo  majorltrof 
tbe  Bb»rebaridem  of  »  eorporaUon  la 
yi».i««iy  ^  band  upon,  or  Is  reslly  oppressive 
to,  tbe  mlncatty  shaieboldera,  and  tbe  dlre«tois 
■ad  trustees  have  acted  with  and  tormed  pert  of 


maintained  by  one  of  tbe  mlnori^  shRreholdere 
■nlng  In  his  own  behalf  and  in  that  of  all  oUieTS 
oomlng  In,  to  whloh  suit  the  corporation  must  l>e 
made  a  party  defendant 

4>  To  wamuit  tbe  Interpaattlon  of  & 
court  In  fkTOV  of  tbe  mlnorltr  ah»re- 
boldera  in  a  corporation  or  Joint-stock  aseocla- 
ttoe.  as  against  the  contemplated  action  of  tbe 

•  L.  R.  A. 


majori^,  where  such  sotlon  Ib  within  the  corpo- 
nte  powers,  a  oase  most  be  made  out  which 
plalalyshows  tbatsuoh  aoUonIs  so  far  opposed 
to  tbe  true  Intermta  of  the  oorporatloa  Itself  as 
to  l«ed  to  the  clear  IntereDOe  Out  no  one  thus 
satlngQould  have  been  influenoed  by  any  honest 
desire  to  secure  suoh  Interests,  but  that  ha  must 
have  scted  wltb  an  Intent  to  subssrve  some  out- 
side purpose  regard]^  of  tbe  conseqneDoes  to 
the  company,  and  In  a  manner  InoonslBtent  wltb 
Its  Interests. 

B,  In  determining  the  qneattonirhetbog 
or  not  the  prioe  paid  by  »,  oorporatlon. 

to  one  of  ItsdlrectOTS  for  property  owned  by 
him,  liy  direction  of  a  majority  of  the  sharehold- 
ers, of  whloh  be  whs  one.  Is  so  eioesslve  as  to  ooo- 
Btltute  a  fraud  on  tbe  rigbta  of  tbe  minority,  tbe 
vslae  of  tbe  dme  and  the  tnteraat  on  tbe  mooey 
whloh  he  has  eiiiended  tbereon  may  be  added  to 
fis  cost,  and  be  may,  In  addltloii,  be  allowed  a  fair 
profit  tbeieon,  and  whatever  advantage  he  may 
have  gamed  by  a  fcrtunatepurohaseof  materials 

6.  The  tms  Inqplry  In  determlnlnic  whether 
or  not  the  prioe  paid  by  a  majority  of  the  stoclc- 
boldeis  ol  a  oorporatjon  tor  property  Is  so  eices- 
Slvs  BS  to  be  a  fraud  on  the  minority  Is  what, 
onder  all  the  clnmmsnuioes,  is  tbe  fair  ralue  ol 
(he  property  to  the  company  oonslderiDglts  pro- 
poaed  use  snd  tbe  gecerid  purpose  for  wblcb  the 
company  Is  organised. 

7.  An  orderbya^^orltrafthe  atoek- 
bolder*  of  a  corporatloa  to  pay  an  excessive 
sum  for  property  purobased  for  It  In  stock  and 
bonds  Is  not  to  tie  oondemned  as  a  fraud  unless 
the  majority  aotedln  bad  faith,  on  wblcb  ques- 
tion possible  or  probable  pmapeotlve  value  of 
tbe  property  purohased  may  be  oonaldered. 

8.  A  eoFp<»»tton  e»nnot  laaoe  Ita  atoQk 


Nkw  Yokk  Coubt  of  Appealb. 


1848.  ohap.  10, 1  E.wtiloh  empoiren  thepurohase  of 
propertr  oltli  Mook  to  be  Inued  to  the  MDount  of 
the  VBlue  of  Buoh  propertr,  aod  provldee  that  the 
■took  10  Inued  shall  be  declared  and  token  to  be 
tull-pald  ttock,  not  liable  to  further  oalls. 

9.  The  bonda  ot  ■  eorpontioD  gubjeot  to  Uie 
provlalonB  o(  the  OeoerKl  ManufaoturSnB  Avt, 
Lairaie4S.chep.  4aia.iiiarIw<"™edbjltBt  lew 
tlum  par  for  either  mone;  or  property  required 
tor  Its  nn. 

10>  A  eorporartlon  wbleh  pnrotauea 
property  Intondlnif  to  p»r  tharafbr  br 
imulng-  Its  Btook  and  boDite,  the  former  of  whiob 
must  be  Inued  at  per.  will  not  be  permitted  to 
iMue  a  much  larger  qaantRf  of  bonda  taken  at 
ttaefraotual  value  than  la  neoeaaaiyto  makeup 
the  dUTerenoe  between  the  par  Talue  of  tlie  atook 
offered  and  the  pnrchaae  {nice  of  the  property, 
the  aurplut  of  bonda  belas  rendered  neoeesarr  br 
the  faot  that  the  actual  value  of  tbeatooklEmuah 


^ b  mooeyfor  the 

tfoD  of  Ita  work*  ma;  iMue  Uiem  in  parment  for 
worki  alrcAdr  lionetruoled  which  are  aultable  for 
l(a  purpoaee  and  eon  be  purohased  by  It. 
It.  A  eorpoTfttUm  irtdeh  porohkses 
nroDarty  latendlnc  to  lane  stock  in 
Bfor  need  not  make  the  whole  pay- 
:  It  may  Issue  stoek  for  a  portion 
ih  or  iBue  bonds  for  the  balanoe. 

(October,  UeOJ 


FlTst  Department,  affirming  a  Juattmetit  of  the 
Hew  York  Special  Term  perpetually  enjoining 
the  defenUaot  Company  from  cuTjioK  out  a 
reBoluiIoD  of  a  majority  of  its  stochboldera  au- 
tltorlziug  the  imulng  of  Block  and  bonda  for  the 
purchase  of  an  eitenaion  of  its  walerworka. 
KDOWDastbeRockBivaytleacbEsteiieioi],  from 
-defendant  MuIUdb,  one  of  its  directon.    Se- 

Ilie  facts  are  safflcientlj  stated  In  the  oplo- 

ileitn.  William  B.  Honiblower  and 
JkiUes  Bym*,  for  appellants: 

Both  the  c;eneTat  and  the  special  term  are  In 
«iTor  in  limiting  the  value  of  the  work  to  the 
mciual  cash  expended. 

The  test  ts  not  what  it  would  cost  a  contrac- 
toi  to  build  waterworks,  but  what  It  would 
-coat  a  waterworks  compan;  to  hare  works 
biilU  br  a  contractor;  In  otber  words,  What  is 
the  cash  value  of  tbe  works  as  compleiedT 

Tkomiu  V.  BrtnentiOe,  Ft.  K.  dt  P.  R.  a>.  ^09 
tJ.S,6a2,  STL.  ed.  WlS-.Wardtlly.  UnionPae. 
B.  Co.  i  Dill.  889;  Gardner  v.  Buffer,  80  N.  J. 
Eq.  703;  Great  Lvxemburg  R.  Co.  v.  Magnay, 
M  Beav.  695;  Nev)  CatUe  N.  R.  Co.  v.  &mp»n, 
88  Fed.  Rep.  214. 

In  estimating  the  value  of  tbe  waterworks, 
for  which  stock  and  bonds  were  to  be  Issued, 
the  Company  was  not  limited,  nor  wss  Mullinj^ 
limited,  to  the  actual  amount  Id  cash  for  which 
-other  coQtraclors  might  have  been  willing  lo 
conetruci  the  works.  This  Is  not  the  test  la 
cases  of  this  character.  The  real  lest  is  the 
fair  value  of  the  works  to  the  Company  as 
completed  works. 
«L.a.i. 


faperiorJi 

87;  Sehendt  v.  AndretM.  07  N.  Y.  142;  Boynlon 
V.  Andraa,  68  N.  Y.  94;  Dovglou  v.  Ireland, 
78  N.  T.  100;  Broekteay  v.  Ir^nd,  61  How. 
Pr.  872;  Lieb/ee  v.  Knapp,  70  Mo.  24;  Kiumlm 
V.  Z)u^,  40Hun,488. 

The  "prospective  value"  of  the  property  to 
the  Company  may  be  taken  into  account  in  fl»- 
Ing  the  price  of  the  property,  not  merely  ita 
present  market  value. 

Thurber  v.  Thompton,  21  Hun,  473;  Carr  y. 
Li  Thrre.  37  Pa.  418;  Steaart  v.  8t.  Louit,  Ft. 
8.  &W.  R.Co.^1  Fed.  Rep.  78B. 

A  contract  between  a  corporation  and  one 
of  Its  directors  Is  only  voidable,  not  void;  and 
In  the  absence  of  actual  fraud  or  bad  faith,  U 
may  be  ratified  by  the  stockholders.  A  minor* 
tty  of  the  storkholders  cannot  disaffirm  it.  The 
corporation  itself  asabody  must  disaffirm  it. 

MetfopolitanElm.  R.  Co.  v.  Manhattan  Elm. 
R.  Co.  n  Daly.  «7Z\Waaaa  v.  Lojig  Itland  R, 
Co.  13  Hun,  460;  OmaAa  Hotd  Co.  v.  Wade,  97 
V.  8.  18,  24  L,  ed.  917;  Tiein-Lidc  Oii  Co.  t. 
Marbvry.  91  0.  B.  B8T,  28  L.  ed.  838. 

There  is  no  rule,  and  never  was  one,  that  % 
corporatloa,  acting  through  a  meeting  of  its 
stockholders,  cannot  coutrscl  with  one  of  its 
shareholders  or  one  of  Its  directoia. 

Norlhwtt  Trantp.  Go.  t.  Beatty,  L.  R.  1% 
App.  Cas.  599;  WaUaee  v.J^ong  lOand  B.  Co, 
12  Hun.  460.  ' 

In  an  action  by  a  stockholder,  the  presump- 
tion ts  that  the  purchase  la  a  good  one  for  the 
corporation,  and  the  burden  of  proof  is  on  the 
plaintiff  to  show  the  contrarv. 

Mae  NaugAton  v.  Otgood,  41  Hun,  100. 

Mulllns.  having  violated  no  duty  to  the  Com- 
pany in  building  the  eztenston,  was  at  liberty 
to  sell  it  to  the  Company  for  the  best  price  he 
could  get, 

1  Morawetz.  PtIt.  Corp.  %  B31 ;  Parker  ▼. 
Niekn-ton,  187  Haas.  486;  In^leltarl  v.  Tlunaand 
ItCand  HoUl  Co.  82  Hun,  877. 

It  Is  not  illegal  to  iisue  stock  and  bonds  for 
constructing  works  although  the  coat  of  such 
conetruction  Is  less  than  Ihe  face  ralue  of  the 
stock  aod  bonds. 

Van  Gott  v.  Van  Brunt,  83  N.  T.  S3B;  Mem- 
phii  A  L.  R.  Co.  V.  Dole.  130  U.  9.  387,  80  U 
ed.  590;  PwriaA'B.  R.  Oo.  ▼.  Thompton,  108 
III.  187. 

A  corporation  may  Issue  its  bonda  for  leaa 
than  par. 

Curtie  v.  Leavitt,  16  N.  T.  0;  BVnearth  ». 
St.  Louit.  A.&T.H.B.CO.  98  N.  Y.  658;  Cfefi- 
trd  Gold  Mitt.  Co.  t.  Piatt,  8  Daly,  283;  Gra- 
ham V.  Atlanta  EiU  Gold  Min.  Co.  (Sup.  Ct.) 
N.  Y.  Daily  Reg.  Oct.  14.  1884;  Whitt  Watar 
ValUy  Canal  Oo.  r.  Vallette,  63  U.  B.  SI  How. 
414,  16  L.  ed.  IM;  Re  Oompagjiie  OiniraU  A 
SfU^rade,  L.  R.  4  Ch.  Dfv.  470;  Be  An^o- 
DanvUan  Steam  Nov.  O).  L.  R.  20  Eq.  Div. 
839;  SeuM  River  Nov.  Oo.  t,  iftieftwn  Gmirt.  7 
Jones,  L.  370;  Gould  v.  SterUng,  38  N.  Y.  4Mt; 
Dunetmb  t.  New  York,  E.  A  N.  B.  Oa.  64  S. 
T.  100. 

It  is  lawful  for  a  corporation  to  Issue  or  mH 
its  stock  below  par. 

Otter  T.  Brmoort  Petroleum  Co.  50  Barb.  905; 
LorxUard  v.  Clyde,  S6  N.  Y.  884;  Stein  t. 
Sbaard.  66  Cal.  616;  Beed  t.  Hayl.  109  N.  Y. 
609;  C7An:(^sen  v.  Bno,  6  Cent  Rep.  70,  lOt 
N.  7.  07.    Bee  Memphit  A  L.  B.  Co.  t.  A>w, 
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Oauble  t.  (JnsEBi  Couhty  Watbb  Co, 


ISO  n.  B.  387,  80  L.  ed.  BW;  Coffin  y.  RanidtB, 
■V  West  Rep.  88,  110  Ind.  417;  Enowlton  y. 
Oongrett  A  E.  S.  Go.  67  N.  Y,  818;  Marrow  7. 
Irm  di  a.  Uti.  87  Tenn.  263;  1  Moraweti,  Priv. 
Corp.  §  aM;  Clark  v.  BeMT,  81  Fed.  Bep.  670. 

The  deiendaat  corporatioa  can  lanfuUy  lo- 
-CUe  boDda  In  payment  for  property. 

Lord  7.  Tunkeri  Fuel  Gat  Co.  1  Cent.  Rep. 
S41,  69  N.  T.  617;  ifun*m  v.  SyraeuM,  O.  A 
0.  B.  Go.  4  Cent.  Rep.  191,  103  N.  Y.  58. 

PlsintiS  cannot,  as  a  Blockholder,  maintBin  ft 
mit  in  equity  to  Testrain  ttie  proposed  action  oi 
the  Compaoy  on  Ihe  ttround  of  illenlily  unleu 
be  shows  thai  he  will  be  pecuulanlf  damaged 
tbeiebf. 

Thomi»  T.  3/utieal  Mul.  Prot.  Union,  8  L. 
R.  A.  175,  121  N.  T.  4B. 

Ma»T».  KnevMla  &  Perry',  for  respocdent: 

The  contract  or  resolution  in  this  case,  the 
■carrying  out  of  which  has  been  perpetually  en- 

Joined,  was  made  bj  five  trustees,  with  the  de- 
endant  Mullins,  one  of  tbe  five,  against  the 
Erotest  and  riKhls  of  the  plaintin,  and  is  uD' 
mf  ul  and  void, 

Qreen's  Briee,  Ultra  Vires,  479,  note  a;  Mun- 
Mm  V.  SyraeuK,  G.  A  C.  JL  Go.  A  Cent.  Rep. 
191,  103  N.  Y.  58;  Barnet  y.  Brown,  80  N.  Y. 
586j  BntU  T.  Wood,  87  N.  Y.  81T;  Coleman  v. 
Stamd  Ant.  B.  Go.  88  N.  Y.  SOI;  Metrr^itan 
Slev.  B.  Go,  T.  Manhattan  Bleu.  R.  Co.  14  A.bb. 
H.  0.  108. 

The  judgment  la  right  in  morals  and  law 
«nd  should  stand. 

Siileg  y.  Indianapolis,  B.  A  W.  B.  Co.  S3 
N.  Y.  340;Ani(A  y.  Lanring,  23  N.  Y.  531; 
Eoglt  y-  Platt^mrgh  A  M.  E.  Co.  54  N.  Y.  338; 
Dawite  T.  Fanning,  3  Johns,  Ch.  260,  1  N,  Y, 
Ch.  L,  ed.  2,1\;  DunconJi  »,  Nete  York,  S.  A 
ilT.  R  Cb.  84  N.  Y.  199. 

In  a  case  like  that  here,  where  nnauthoilzed 
acts  are  threatened  to  be  done  by  tbe  directors 
or  trustees  of  the  defendant  corporation,  they 
may  be  restrained  in  equity  at  the  instance  of 
»  stockholder;  and  tbe  imauthorized  act  or 
-course  of  ileallng  prevented  by  Injunction,  as 

BieieU  y.  Michigan  8.  A  N,  1.  B.  Go.  33  :4. 
Y.  27S,  and  cases  dted;  Barnee  y.Brmnn,  80 
N.  Y.  C38,  andcaBe»dtod;a«fapT.  Jm^tonop- 
oUt,  B.AW.B.  Co.  mipra;  Anderion  y.  Aron- 
4Mt,  8  How.  Pr.  N.  8.  316;  Bnnekerlwf  y.  Bat- 
Hide,  88  N.  Y,  BH-EMnron  v.  Smilh,  8  Paige, 
223,  8  N,  Y.  Ch.  L.  ed.  136;  Oreavet  v.  Gouge. 
■«B  K.  Y.  154;  Ang.  A  A.  Corp.  8  810;  Currier 
▼.  New  York.  W.  S.AB.S.C0.W  Hun,  860. 

This  suit  is  properly  brought  by  tbe  plaintiff 
aa  a  slock  and  bond  holder. 

Le^ie  y.  Loritlard,  40  Hun,  896;  Gray  y. 
New  York  A  V.  8.  8.  Co,  8  Hun,  883;  Band  v. 
AtlanHe  Bank,  65  How.  Pr.  281,  and  cases 
cited;  Beatk  v,  ErieR.  Co.  8  Blatchf.  347,  893. 

Tbe  plaintift  was  entitled  to  bis  Injunction 
ratraiaing  thedefendaufsdlrectors  from  carry- 
inx  out  the  tbieatened  unlawful  acts. 

Duncomb  y.  N«w  York.  B.AN.BOo.8i  N. 
Y.  190. 

Where  It  appears  that  property,  tbe  value  of 
which  is  well  Known  and  understood,  or  capa- 
ble of  being  ascertained,  "is  purchased  at  a 
pdce  farbevond  Its  real  value.  Ibis  raises  apre- 
■umption  of  fraud,  and  unless  rebutted  by  evi- 
dence explaining  this  apparent  bad  faith,  (he 
transaction  is  fraudulent  in  lav,  and  the  hold- 
•  L.R.A. 


era  of  tbe  stock  at«  liable  for  the  unpaid  poik- 

tion  thereof." 
Boynton  v.  Andrmet,  83  N,  Y.  M. 
There  is  n         " 


Jhineomb  y.  Neu  York,  B.  AN.  R.  Co.  rupra. 
Block  issued  by  a  corporation  for  the  pur- 
chase of  property  must  be  is.^ued  at  its  face 
value,  in  order  to  make  it  full-paid  stock,  and 
not  liable  for  further  calls. 

Garjutqf  v.  Rosen.  47  N.  Y.  283:  Boyttton  y. 
HaUh.  47  N.  Y.  235;  Boynton  y.  Andrew*,  83 
N.  Y.  93;  Dovglcu  y.  Ireland,  7B  N.  Y.  100; 
Duneomb  v.  JVew  York,  B.  A  N.  R  Go.  tupra, 
and  ca£cs  cited. 

PecUuLm,  J.,  delivered  the  opinion  of  tbe 

Tbe  defendant  corporation  was  organized 
under  tbe  Laws  of  1878,  chapter  787,  relating 
to  tbe  incorporation  of  water  companies,  aa 
amended  bv  chapter  314  of  the  Laws  of  ItiSl. 
The  proviiiionH  of  the  General  Manufacturing 
Actof  IMS,  and  lis  amendments,  ns  to  payment 
for  capital  stock,  were  made  applicable  to  cor- 
porations formed  under  tbe  Act  of  1873. 

The  so-called  Rockaway  Beach  extension 


■poralion.  Tbe 
plaintiff  requested  tbe  court  to  find  that  be  did 
so  build  it,  but  tbe  court  refused  the  request, 
and  In  the  opinion  delivered  by  tbe  learned 
Judge  at  the  trial  term,  It  is  distinctly  staled  that 
there  was  no  contract  between  tbe  parties  for 
tbe  buUdin^  of  such  extension.  Upon  Its  com- 
pletion Mullins  was  the  sole  and  absolute  owner 
Uiereof,  with  power  to  operate  It  himself  or  to 
sell  It  to  others,  or,  in  brief,  to  exercise  such 
acts  of  ownership  over  tbe  property  as  any  otlier 
owner  might  have  exercised.  I'hIs  Is  not  the 
cnse  of  a  trustee  entering  into  a  contract  with 
himself  or  purchasing  from  himself,  where  the 
contract  is  liable  to  be  repudiuled  at  the  mere 
will  or  even  whim  of  the  cestui  que  tru*t. 
Having  tbe  lights  of  an  absolute  owner  of  this 
extension,  Mullins  was  at  liberty  to  make  such 
contract  in  regard  to  its  disposal  as  he  sbould 
see  flt,  10  long,  of  courae,  as  be  did  not,  while 
acting  In  his  own  Interest  on  tbe  one  aide,  also 
act  on  the  other  In  tbe  capacity  of  trustee  or 
representative,  so  that  bis  Inlereat  and  bis  duty 
might  conSict. 

In  tblscase  Mullins  did  not  BO  ad  He  bases 
his  right  to  the  stock  and  bonds  of  the  Company 
defendant  upon  the  vole  of  Ihe  majority  of  its 
shareholders  taken  at  a  regularly  convened 
meeting,  to  purchase  the  property  at  the  price 
named  in  the  resolution  adopted  at  such  meet- 
ing, tbe  price  being  {^.000  In  bonds  and 
$w,000lntbeBtock  of  such  Company.  At  this 
meeting  four  hundred  and  ninety-seven  out  of 
a  total  of  five  hundred  shares.  Into  which  the 
capital  stock  of  the  Company  was  divided,  were 
represented,  and  four  hundred  and  sixty-seven 
shares  were  voted  upon  in  favor  of  thesdoptioD 
of  such  resolution,  while  the  thirty  of  the 
plaintiff  were  voted  upon  by  him  in  oppodtioD 
tbereto,  and  three  shares  were  not  voted  upon. 
There  were  a  majority  of  shsreboldera  and  a 
majority  of  shares  voted  upon.  In  favor  of  Buch 
resolution,  witbout  counting  the  defendant 
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UulUng  or  his  aharei,  altboneh  he  70ted  upOD 
tbein  in  faror  of  such  reaoludon.  In  so  doing 
he  committed  do  legal  wronj^.  A.  Bhareboider 
has  a  legal  right  at  a  meetiDg  of  the  sliare- 
holders  to  vote  upon  a  measure,  even  though 
he  has  a  personal  interesl  (herein  separate  from 
Other  ahareholden.  Id  such  a  meeting  each 
■baieholder  represents  himself  aod  bis  own  in- 
terests aotcly,  and  he  !□  no  sense  acts  as  a  Irus- 
teeorrepreseatative  of  others.  The  law  of  self 
Interest  baa  at  such  time  verj  great  and  proper 
sway.  There  can  be  little  doubt,  too,  that  at 
nich  meetings  those  who  do  Tote  upon  their 
own  stock  vote  upon  it  in  the  light  solely  of 
their  own  interest,  or  at  least  in  what  they  coa- 
celve  to  be  their  own  interest.  Their  action 
resulting  from  such  Totes  must  not  be  so  detri- 
mental to  the  iotereslB  of  the  corporattoD  itself 
U  to  lead  to  the  Decessary  inference  that  the 
Interests  of  the  majority  of  the  shareholders  lie 
wholly  out^de  of  and  In  opposition  to  the  io- 
teresl*  of  the  corpoiatjoo  and  of  the  minority 
of  the  shareholders,  and  that  their  action  is  a 
wanton  orafraudulent  destruction  of  the  rights 
of  such  minority.  In  such  cases  it  may  be 
stated  that  the  action  of  tbe  majority  of  the 
■barebolders  may  be  sabjecled  to  tbe  scrutiny 
of  a  court  of  equity  at  the  suit  of  the  minority 
abarefaolders. 

These  views  are  exemplifed  in  the  compar- 
ativuly  recent  X^Dglish  case  of  NortAaett 
Tran»p.  Oo.  v.  Beatig,  L,  R.  13  App.  Cas.  689, 
where  one  of  tlie  directors  in  a  company  con- 
tracted with  his  colleagues  to  sell  to  the  com- 
pany a  vessel  which  be  owned,  for  a  price 
named.  Tbe  contract  was,  in  fact,  a  fair  one, 
but  it  was  admitted  to  be  voidable,  and  it  was 
held  that  the  vendor  director  bad  a  right,  at  a 
meeting  of  tbe  shareholders,  to  vote  in  favor  of 
ratifying  such  contract  and  concluding  such 
purchase,  and  that  bis  conduct  was  not  to  be 
regarded  as  oppressive  towards  tbe  minority  of 
abarebolders  hecause  he  individually  owned  a 
majority  of  the  stock.  It  was  said  that  a  res' 
olulion  of  the  maioritv  of  shareholders,  upon 
mj  question  wiih  which  the  company  was 
competent  to  deal  was  valid  and  binding  upon 
the  minority.  A  voidable  contract,  it  was  also 
Mid,  might  oe  ratifled  or  affirmed  by  a  majority 
of  sbarenolders  at  a  proper  meeting,  provided 
that  audi  ratification  was  not  brou^bt  atjout  by 
improper  means,  and  the  contract  itself  was  cot 
fraudulent  or  oppressive  towards  the  minority, 
BagKsllay.  ^>  •/..  ^d  that  great  confusion 
would  bo  introduced  into  the  affairs  of  Joint- 
dock  companies  if  the  cfrciimstances  of  abare- 
bolders voting  in  that  character  in  ceneral 
meeting  were  to  be  examined  and  the&  voles 
pracl)<»Ily  nulllfled  If  they  also  stood  in  some 
fiduciary  relation  to  the  company. 

I  think  that  where  the  action  of  tbe  majority 
la  plainly  a  fraud  upon,  or,  in  other  woraa,  u 
really  oppressive  to,  the  minority  shareboldera, 
and  the  directors  or  trustees  have  acted  with 
and  formed  part  of  tbe  majority,  an  action  may 
be  Bustainea  by  one  of  tbe  minority  abare- 
bolders suing  In  bis  own  behalf  and  in  that  of 
all  others  coming  in,  etc.,  to  enjoin  tbe  action 
contemplsted,  aod  in  which  action  tbe  corpo- 
ration shall  be  made  a  party  defendant.  It  is 
not,  however,  every  question  of  mere  adminis- 
tration or  of  policy  in  which  there  is  a  differ- 
ence of  opinion  among  the  sharehoidera  that 
SL.  &A. 


enables  the  minority  to  claim  that  the  action  of 
the  majority  Is  oppressive,  and  which  Justifle» 
the  minorltv  in  coming  to  a  court  of  equl^  to 
obtain  reliKC.  Generally  the  rule  must  be  thai 
In  such  cases  tbe  will  of  the  majoriiv  sba1> 
jtovem.  The  court  would  not  be  Justified  in 
interfering,  even  in  doubtful  cases,  where  ths 
action  of  the  majority  mlfiht  be  susceptible  of 
different  constructions.  To  warrant  tbe  ioter> 
position  of  the  court  in  favor  of  the;miDOiity 
shareholders  in  a  corporstlon  or  Joint-slock  as- 
sociation, as  against  the  contemplated  action  of 
tbe  majority,  where  such  action  is  within  the 
corporate  powers,  a  case  mnst  be  made  oat 
which  plainly  shows  that  such  action  is  so  far 
opposea  to  the  true  Inleresls  of  the  corporation 
Itself  as  to  lead  to  the  clear  Inference  that  no 
one  thus  acting  could  have  been  influenced  by 
any  honest  desire  to  secure  such  interests,  but 
that  be  must  have  acted  with  an  intent  to  sub 
serve  some  outside  purpose,  regardleaa  of  th« 
consequencea  to  the  company  and  In  ■  manner 
inconsistent  wftb  Its  Interests.  Otherwise  the 
court  might  be  called  upon  to  balance  prob- 
abilities of  profitable  results  to  arise  from  the 
carrying  out  of  the  one  or  the  other  ot  different 
plans  proposed  by  or  on  behalf  of  different 
shareholders  in  acorporatloD,  and  to  decree  the 
adoption  of  that  line  of  policy  which  aeemed  to 
ft  to  promise  the  best  results,  or  at  least  to  en- 
loin  the  carrying  out  of  the  opposite  policy. 
This  is  no  business  for  any  court  to  follow. 

I  do  not  understand  that  these  views  are 
substantially  drawn  in  question  in  the  court* 
below,  bnt  there  are  facta  found  in  this  case 
upon  which  they  have  thought  the  plaintiff 
was  entitled  to  their  Interference  in  his  fsvor, 
to  prevent  tbe  consummation  of  the  action  of 
the  majority  in  providing  for  the  issuing  and 
dellverlngto  Hulllns  of  tbe  stock  and  ootids 
mention^  In  tbe  resolution  adopted  by  the 
shareholders.  Bo  far  as  fraud  may  be  made 
tbe  basis  for  an  action  like  this,  It  is  to  be  noted 
that  there  is  no  finding  by  the  coart  that  any 
fraud  existed  in  fact,  or  that  the  individual  de- 
fendants, or  any  of  tbem,  were  actuated  by 
any  fraudulent  Intent  in  taking  the  action 
which  they  did.  Therefore,  if  the  action  is  to 
be  sustained  on  the  ground  of  fraud,  its  exist- 
ence must  be  the  necessary  legal  inference 
from  facts  which  have  been  found.  But  the 
trial  court  made  certain  findings  of  fact  from 
which  the  general  term  bas  Inferred  tbe  exist- 
ence of  this  fraudulent  purpose,  and  to  which 
findings  an  exception  was  taken  by  defendant 
Mullins  upon  the  ground  that  there  is  no  evi- 
dence to  support  them.  A  question  ot  law  is 
thus  raised  which  this  court  is  called  upon  to 
decide.  Theae  findings  and  exceptions  reUte 
to  the  actual  cost  of  the  Rockaway  Beach  ex- 
tension. 

The  court  found  that  such  actual  cost  was  not 
morethan  the  sutu  of  fSS.OOO,  Includinr  about 
f8,000paid  to  defendants  Mullins  and  Du  Bote 
for  disbutsements  and  services  rendered  by 
tbem  Id  relation  to  the  work,  while  tbey  were 
ofScers  and  trustees  of  defendant  corporation. 
It  was  further  found  that  the  acttiai  net  cost  of 
the  work  to  defendant  Hnllina  was  len  than  tb« 
Bumof|Sl,000,  and  that  tbe  work.as  completed. 
was  not  worth  more  than  $65,000,  while  tbe  oor- 
poration,  bv  the  terms  of  this  reeoluttoD,  was 
to  pay  Mullins  for  tbe  doing  of  such  work,  (n 
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bonds  and  stock,  to  tbe  amount  Id  value  of 
(110.000.  The  evidence  la  nQCODttHdicted  ia 
legard  to  the  cost  and  worth  of  these  works. 

II  was  showD  that  the  actual  expenditures 
for  the  work  amounted  to  $09,060. 79,  whtcb 
included  labor  and  coet  ol  material.  There 
were  also  Included  In  such  gross  amount  f  8,000 
for  the  personal  services  of  UuUms  and  Du 
Bola,  both  of  whom  were,  at  the  time  when 
the^  did  the  work,  officers  and  directors  of  the 
corporation  defendant.  Also,  anitem  of  $1,800 
forfour  months' Interest  on  t65, 000, — thus  mak- 
ing a  total  of  these  Itetns.  for  personal  service 
and  for  ltitert«t,  of  (0,800,  which,  when  de- 
ducted from  the  above  total  of  |eu,056.70, 
leaves  a  balance  of  $59,795, 70,  and  upon  this 
basisthe  finding  of  the  court  that  the  actual 
net  cost  of  the  work  to  Mullins  was  less  than 
the  sum  of  $61,000  may  be  Bustsined.  But 
whv  should  tbe  $8,000  for  the  personal  eervicca 
of  Mullins  and  Du  Bois  be  deducted!  The 
deduction  la  claimed  upon  the  ground  that 
while  Halline  was  engaged  in  toe  work  of 
huildiog  this  exteodon,  he  and  Du  Bois  were 
also  officers  of  the  corporation  defendant, 
aud  therefore  it  is  assumed  that  neither  baa 
any  richt  to  charge  such  company  for  his  ssrv- 
ices.  I  see  no  rule  of  law  which  forbids  such 
charge,  nor  la  there  any  in  the  nature  of  tbe 
transacIloD  Itself.  When  Mullins  engaged  in 
the  business  of  building  the  extension,  fie  was 
under  no  contract  with  the  Compaev  to  build 
It  for  tbem.  He  was  free  to  build  it  In  auch 
manner  and  at  such  expense  as  he  chose,  and 
when  completed  he  was  free  to  make  such  use 
of  it  as  be  choae.tokeepltor  to  selllt  toothers. 
As  he  did  nat  do  tbe  work  for  tbe  Company, 
be  was  not  bound  to  give  bis  time  or  labor  to 
the  work  and  to  make  no  charge  for  It,  if  he 
subsequently  sold  the  work,  as  completed,  to 
the  Company,  There  is  no  reason  whatever 
why  auch  charge  for  his  personal  service 
should  not  enter  into  the  legtllmale  and  proper 
coet  of  Uie  work.  The  same  may  be  said  of 
tbe  cbarfce  for  the  services  of  Du  Bois.  He 
was  emplfi;^ed  by  Mullloa  to  do  certain  neces- 
y  work  m  connection  with  tbe  extension, 
i  Mullins  had  tbe  perfect  legal  right  to  in- 
clude the  amount  due  Du  Bois  for  such  serv- 
ices as  a  part  of  tbe  coat  of  tbe  extension. 
There  is  no  claim  made  Ifaat  Ibe  amounl  of 
either  item  is  excessive,  in  case  it  was  proper 
to  make  tbe  chargeaod  include  it  in  the  alleged 
coat  of  Ibe  work.  The  same  can  be  said  of 
the  charge  for  Interest  on  the  $65,000.  It  Is, 
in  any  event  and  in  regard  to  aU  these  items,  a 
mere  naeana  of  arriving  at  a  (act,  viz.:  the  ac- 
tual cost  of  the  work,  for  tbe  purpose  of  seeing 
hereafter  what  kind  of  a  bar^in  was  made  by 
Um  Company  defendant  In  its  purchase.  Tbe 
oueation  Is,  Do  these  Items  legitimately  enter 
mto  tha  cost  of  the  work  and  to  form  a  part  of 
its  value?  On  that  question  It  seems  to  me 
there  can  be  no  doubt. 

In  arriving  at  an  answer  to  the  other  propo- 
•IticHi,  as  to  the  fall  valne  to  tbe  Company  of 
the  property  purchased,  or,  in  other  words,  in 
oomlngto  «  conclusion  as  to  what  kind  of  a 
bargain  was  obtained  for  tbe  Company  by  this 
puKbase,lt  is  properto  scrutinize  tbe  evidence 
.  going  to  show  ue  value  of  the  completed 

*"  and  for  that  Durooae  the  various  Itomi 
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rive  at  the  conclusion  that  (he  Items  abeady 
criticised  were  properly  Inclnded  as  a  part  of 
the  aclual  twst  of  the  work  to  the  contractor, 
and  that  he  was  fully  justified  In  treatioK  with 
the  Company  and  the  Company  with  bim  on 
the  basis  of  the  actual  cost  of  the  work  being 
$60,055.79.  This,  of  course,  gives  not  a  penny 
of  profit  to  the  contractor.  So  far  as  Mutliu 
was  concerned,  and  In  reirard  to  his  holding  an 
official  position  In  the  Company,  be  had  the 
same  right  to  demand  a  profli  on  bis  work 
when  he  subsequently  sold  it  to  tbe  corporation 
defendant  that  he  bad  to  charge  forhis  personal 
services  as  a  part  of  tbe  coet  of  the  work.  As 
he  did  not  do  tbe  work  as  agent  of  the  Com- 
pany, or  oversee  it  in  his  capacity  of  trustee  or 
director  thereof,  but,  on  the  contrary,  as  he 
did  the  work  for  himself  wholly  and  at  his 
own  risk,  his  position  in  the  Company,  up  to 
the  time  of  the  actual  sale  of  it,  had  no  etiect 
upon  his  work  on  tbe  extension  or  his  right  to 
realize  a  profit  thereon.  Of  course,  when  he 
came  to  sell  it  to  tbe  Company,  if  the  sale 
were  made  by  him  as  vendor  to  the  directors, 
he  being  one  of  them  and  acting  as  auch,  tbe 
sate  was  a  voidable  one,  liable  to  be  set  aside 
at  the  suit  of  the  Company  and  possibly  at  tbe 
suit  of  a  shareholder.  But  ne  have  seen  that 
this  was  not  the  way  In  which  the  sale  was 
made.  Hulllns  did  notact  In  hla  capacity  as  di- 
rector at  any  meetingof  tbe  board,  but  be  voted 
as  a  shareholder  to  make  the  purchase,  at  a 
meeting  of  theahareboldera,  under  tbe  circum- 
stances already  mentioned.  Profits  upon  the 
work  were  therefore  a  proper  Item  to  be  con- 
sidered when  looking  at  Uie  quesdon  as  to  what 
kind  of  a  bargain  Uie  Company  defendant 
really  made.  Upon  this  subject  there  Is  no 
dispuU  if  profile  are  to  be  allowed  at  all.  Do- 
ing this  work  where  there  is  risk  uising  from 
the  necessary  layingot  thepipesuoder  water,  a 
contractor  would  want  tbe  equivalent  of  $80,000 
to  $85,000  in  caab.  In  this  amount  from  10  to 
10  per  cent  would  be  estimated  for  profit,  but 
it  mlRht  be  only  0,  and  it  might  be  nothing. 
It  WBSof  an  objectionable  character  to  put  pipe 
in  swamp  and  salt  meadow,  as  shown  by  the 
wilnesses  for  plalntlflT. 
While  showing  the  actual  prices  paid  for 


be  had  obtained  about  six  hundred  tons  of 
eight  and  four  inch  cast-iron  pipe  In  January, 
but  wlien  be  came  to  use  it  in  April  the  price 
had  gone  up  about  $4  per  ton,  which  would 
enhance  the  actual  cost  of  the  work ,  If  thus 
charged,  some  $2,400.  In  making  up  the  ac- 
count of  tbe  value  of  auch  work,  a  fortunate 
purchase  of  a  part  of  tbe  material  used  in  Its 
construction  Is  proper  to  be  taken  into  consld- 

It  is  plain  that  the  court.  Id  finding  that  tbe 
work,  as  completed,  was  not  worth  more  than 
$66,000,  failea  to  take  into  consideratioQ  many 
items  entwiog  Into  tbe  actual  coet  of  the  work, 
and  upon  tbe  assumption  of  snch  actual  cost 
the  court  below  chiefiy  based  its  finding  of  tbe 
completed  value  of  the  work.  In  truth,  all 
tbe  itema  already  mentioned  should  have  been 
included.  When  viewing  the  completed  work 
and  endeavoring  to  place  some  value  upon  It, 
we  are  not  to  be  confined  to  tbe  mere  coat  of 
the  materialB  and  the  value  of  the  labor  oon- 
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taiDbd  Id  and  expended  upon  It.  A  lair  profit  lo 
tbe  contractor  is  lobe  Included,  and  the  Inquiry 
ihould  be,  Wbat,  under  all  the  drcumBlances, 
b  tbe  fair  ralue  of  tbe  property  to  the  Com- 
paaj,  considering  ita, proposed  use  by  It  and 
tbe  general  purpoae  forwbich  tbe  Company  Is 
organized?  Tbis«eenu  lobe  tbe  rale  derived 
from  the  caa«»o(  SeJtenetY.  Andrew*,  B7  N.  T, 
142;  Botrnton-7.  JruJrMM,  68N.Y.  04;  T^ake  Su- 
perior Iron  Q>.y.  J>r«KJ,90N.T.87,— lowhicli 
tbe  suits  were  brought  by  crediiorB  of  tbe  eor- 
poratioDB.  Looking  at  tbe  case  in  this  light,  it 
can  be  said  that,  from  the  uncontradicted  evi- 
dence, it  clearly  appesn  that  the  cost  of  tbe 
completed  work  to  Ihe  contractor  (including 
biafaiT'profli)  wasU  least  fSO.OOO  or  (Sfi,000. 
Tbe  trial  court,  in  finding  to  the  contrary, 
made  a  finding  which  fs  wholly  aninpported 
by  the  evidence.  The  flndinc  proceed*  upon  a 
wrong  theory,  anH  is  arrived  at  by  ezdudfne 
from  tbe  computation  items  which  should 
properly  have  been  considered.  But  this  is  the 
mere  value  to  tbe  contractor,  while  tbe  true 
question  is,  Wbat  is  tbe  value  to  tbeComptmyf 

In  answering  that  qneation  tbe  trial  court 
should  take  some  other  and  additional  facts 
into  coorideratloD. 

It  must  be  remembered  that  tbe  defendant 
COrporattoQ  was  orgauized  for  the  purpose  of 
■applying  water  to  villagea  wltbln  tbe  Town 
of  Hempetead.  The  evidence  shows  that  it 
bad  completed  iU  work  so  aa  to  supply  the 
Village  of  Far  Rockaway,  witbin  sucb  town. 
Roctuiwa;  Beach  was  another  Tillage*  in  the 
wme  town,  about  mtcii  mites  dlstuit  It  was 
on«  of  the  Tillages  Included  In  the  charter  pow- 
ers of  the  deundaot  Company,  and  it  may 
therefore  be  said  to  have  been  within  the  con- 
templation of  the  member*  of  the  Company  to 
supply  such  Tillage  wltb  water.    The  (Jom- 

CDy  finds  this  extension  ready  made  to  lis 
nas,  wltb  pipes  laid,  risks  successfully  en- 
connieied,  and  all  work  done,  so  that  nothing 
U  wanting  but  the  purchase  and  taking  poeses- 
■ioD  of  the  property,  in  order  to  at  once  enter 
upon  tbe  work  of  supplying  this  village  with 
water,  which  Is,  as  I  have  said,  ooe  of  the  pur- 
Mses  for  which  the  Company  waa  organized. 
The  question  which  at  once  confronts  the  Com- 
pany IS,  Would  ii  be  good  policy  to  refuse  to 
purchase  at  the  price  named  ((110,000),  with 
not  only  Uie  possible,  but  the  very  probable, 
contingency  of  seeing  a  portion  of  lisown  legit- 
imate field  of  operations  occupied  by  some 
rival,  either  to  its  enlire  exclusion,  or  else  un- 
der clrcumslsnces  where  it  would  be  obliged 
to  compete  for  busInessT    It  might  be  that.the 


Company  oould  well  afford  to  pay  such  price, 
considering  the  proapectlTe  profits  to  be  de- 
rived from  supplying  tbe  Tillage  with  water, 


and  the  driving  ont  of  any  competition  wltb  it 
in  such  work.  Any  court  materially  consider- 
ing all  tbeae  facts,  and  taking  all  tbe  circum- 
stances  Into  consideration,  might  reasonably 
come  to  the  conclusion  that  the  value  of  this 
property  to  the  Company  defendant  was  the 
■nm  of  1110,000. 

Tbe  court  below  has  not  passed  upon  this 
question.  After  taking  all  these  matters  Into 
conaideralioa,  and  If,  after  doing  so,  it  should 
find  that  the  value  of  the  property  to  tbe  Com- 
pany was  the  last-named  sum,  then,  of  conne, 
tUR  A. 


all  basis  for  malntolDing  this  action  would  be 

But  If,  after  a  critical  examination  of  the 
facts,  the  court  should  find  the  value  of  the 
property,  at  the  time  of  the  proposed  pur- 
chase, to  have  been  but  $80,000  or  fSO.OOO,  the 
vote  to  pay  the  sum  above  stated  in  stock  and 
bonds  is  not  to  be  condemned  as  a  fraud  unless 
the  mslority  acted  in  bed  faith.  Possible  or 
probable  proapectlTe  Talue  of  property  tbui 
ordered  to  be  purchased  at  a  sbardtolder^ 
meeting  may  be  takm  into  consldetstlon  upon 
this  question  of  fraud,  and  actual  good  faith 
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Teasoaableness,  or  Ihe  leveive,  of  such  expeo- 
tations  of  future  Talue.  This  la  not  the  coaa 
of  a  creditor  seeking  satisfaction  from  a  share- 
holder because  of  the  unlawful  issue  of  stock 
under  the  provisions  of  the  Manufacturing 
Statute,  such  as  tbe  cases  above  dtcd  were;  and 
in  order  that  the  minority  shareholders  should 
be  able  lo  sbccessfully  attack  the  action  of  tbe 
majority  in  such  a  case  as  this,  something  mora 
must  be  shown  than  that  the  property  pur- 
chased was  not  of  the  full  value  of  tbe  stocA 
or  bonds  Issued  at  par  in  payment  therefor.  A 
discrepancy  as  large  as  tliat  between  (80,000 
or  f85,000  and  fllO.OOO  is  not  Deeesarilj  « 
fraud.  The  court  would  have  to  find  tbe  fur- 
ther facts  atread;  atated  In  this  opinion  as  ae» 
essary  to  exist,  Mfoie  such  action  should  faa 
en^lned- 

From  these  views  It  msT  be  that  no  queetioD 
will  arise  upon  another  tml  as  to  the  power  of 
the  Compai^  to  Issue  Its  stock  or  bonds  at  less 
than  par.  It  migbtbe,  however,  that  tbe  flnd- 
tngs  of  the  court  upon  the  questions  of  v&lae 
would  be  such  as.io  necessitaie  tbe  decision  of 
that  question,  and  we  think  it  proper,  there- 
fore, to  Slate  the  coQcluilou  lo  which  its  exam- 
ination has  brought  us. 

We  tblnk  that,  under  the  Manufacturing 
Act,  Ihe  Company  cannot  Issue  Its  stock  as  full 
paid  at  anything  less  than  its  par  value.  Tbe 
Act  makes  special  provision  for  the  eiercise  of 
the  power  to  issue  stock  In  payment  for  prop- 
erty purchased  by  the  Company,  ■  Whatever 
the  right  of  s  corporation  under  tbe  general 

ewers  pertaining  to  It  as  a  corporation  mlg-ht 
,  we  must  look  at  the  provisions  of  the  Stat- 
ute, where  it  specifically  grants  such  power,  lo 
find  the  terms  and  conditions  upon  which  it  is 
to  be  exercised.  By  section  2  of  chapter  40  of 
tbe  Laws  of  1348,  tbetrastees  of  a  manufao- 
turing  corporation  founded  under  tbe  Act  are 
empowered  to  purchase  property  necessary  for 
Uieir  business,  and  to  Issue  stock  tc  "^ ' 


the  slock  so  Issued  shall  be  declared  and  taken 
to  be  fnll-paid  stock,  and  not  liable  to  any  fur- 
ther calls.  We  think  this  lan^age  most  mean 
that  tbe  amount  of  the  nominal  or  par  value 
of  the  stock  must  be  pnt  against  the  Talne  of 
tbe  property  purchased.  Otherwise,  we  should 
have  such  a  case  as  (100  in  cash  purchuing 
(100  of  stock  at  par,  under  a  subscription  to 
tbe  capital  stock  of  the  Company,  while  the 
same  hundred  dollars,  if  first  turned  into  prop- 
erty lo  be  sold  to  tbe  Company,  might  par- 
chase  double  tbe  quantity  of  tbe  stock,  if  tba 
stock  were  only  of  the  actual  Talae  of  SO  par 
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„.  -\e  par  valuo.  Id  other  words,  if  tbs  stock 
were  really  worth  tnit  flftj  per  cent  of  its  par 
falue,  actual  cash  would  purcliue  oalj  half  u 
much  stuck  as  could  be  puichaied  with  an 
equal  value  In  property.  ThU  was  never 
meant  And  I  think  the  eipressloD  that  the 
stock  thus  issued  for  property  purchased  Is  to 
be  taken  as  full  paid-up  stock,  and  that  it  li 
to  be  iNoed  to  the  amouut  of  tiie  value  of  the 
property  pnrchaBed,  m 
Imied  at  Its  par  Talne. 

It  may  be  said  that  thUcoDstructloo  pieTents 
a  corpontion  from  purcbaslDg  property  and 
paying  for  it  with  il«  Block,  where  actual  vatue 
of  the  stock  is  enough  below  its  par  value  to 


niAe  the  difference  in  a  large  puit^sse  very 
appreciable.  That  m^  be  so;  but  It  was  un- 
doubtedly the  object  ol  the  Statute  to  make  the 


full-paid  capital  stock  that  is  issued  the  repre- 
sentative, dollar  for  dollar,  of  the  money  oi 
property  that  has  been  paid  in  for  its  purchase, 
so  that  the  Company  would  start  off  in  bus!- 
DOM  with  money  or  property  of  the  full  value 
of  its  paid-up  capital. 

The  learned  counsel  for  the  appellsot  dtes 
the  case  of  Van  Cott  v.  Van  Bmnt.  83  K.  T. 
685,  as  conclusive  upon  tbe  point  uuder  dis- 
cussion. But  we  do  not  agree  to  that  atate- 
ment.  The  Fan  Cott  Com  related  to  a  railroad 
corporation  which  was  organized  under  a  stat- 
ute which  does  not  contain  this  provision  as  to 
purchasing  property.  It  was  decided  that  It 
nad  the  right,  under  the  general  powers  of  a 
corporation,  to  procure  the  building  of  Its 
road  and  pay  for  the  construction  of  tbe  same 
by  the  issuing  of  siock  aod  bonds,  and  that  it 
might  issue  such  slock  at'tts  actual  value,  — 
though  it  were  leaa  than  ila  par  value, 
where  the  provlsiou  as  to  the  purchase  of  prop- 
erty Is  etpiesely  stated,  ajid  the  condition  men. 
tioned,  a  (air  conslruction  must  be  given  such 
language,  even  though  it  curtail  the  power  of 
a  corporation  aa  to  the  issuing  of  Its  stock. 
The  provision  in  the  Qeueral  Railroad  Act, 
chapter  282,  section  16,  of  the  Laws  of  liWA, 
making  each  stockholder  liable  individually  ' 


baea  paid  to  the  Company,  is  not,  as  we  think, 
the  equivalent  of  the  language  used  In  the 
HanuractuHug  Act.  and  bence  stock  In  a  rail- 
toad  corporation  may  be  regarded  as  full  puid 
when  issued  at  its  actual  value  In  payment  for 
the  building  or  equipping  of  tbe  railroad.  The 
langUB^  is  used  in  reference  to  the  liability  of 
Kockboldera,  and  the  section  Is  silent  upon 
what  shall  be  regarded  as  paid-up  stock,  while 
the  section  of  tbe  JUanufacturiti>r  Act  clearly 
contemplates,  as  It  seems  to  us,  that  only  tbe 
amount  of  the  stock  as  named  in  the  scrip  Is 
to  be  issued  to  tlie  amount  of  the  value  of  tbe 
property,  and  is  then  to  be  regarded  as  full- 
paid  stock. 

A  different  rule,  however,  prevails  In  regard 
to  the  bonds  of  a  cor^ratiou.  An  eitt^ndcd 
dlacUHion  of  the  question  is  not  needfuL  We 
think  a  corporation  has  the  power  to  Issue  its 
bonds  at  less  than  par.  Bo  far  as  tbls  point  is 
concerned,  it  Is  not  restricted  to  an  issue  only 
upon  payment  to  the  Company  of  the  par  value 
SI..R.A. 


of  the  bonds,  either  in  money  or  property,  for 
its  use.  The  case  otDuneomb  v.  ^mtTork,  II. 
AN.R.  Co,,  US.  T.  808,  does  not  hold  any 
principle  to  Ihe  contrary.  It  was  there  decided 
that  tbe  bonds  ^ven  the  director  as  a  mere 
bonus,  on  his  subscrlbiag  to  the  stock,  were 
without  consideration,  and  the  director,  as  a 
trustee  of  tbe  Company,  had  no  rieht  to  receive 
them,  and  therefore  in  his  hauds  they  were 

The  principle  decided  In  Curtii  v,  Leaeitt,  15 
N.  Y.  fi,  gives  validity  to  bonds  thus  issued. 
The  repeal  of  the  Statute  of  Usury,  so  far  as 
regards  corporations,  operates  to  give  validity 
10  bonds  negotiated  at  leas  than  par.  The  case 
olEOnoortAv.St.  Loait,A.  AT.B.  R  a>..96 
N.  Y.  568,  also  hnplledly  holds  that  bonds  thus 
issued  are  valid. 

But  tbe  court  might  hereafter,  possibly,  find 
these  facts,  viz.:  that  tbe  Company,  at  a  meet- 
ing of  sbarebolden,  resolved  to  purchase  prop- 
erty of  tbe  value  of  hut  (80.000,  and  to  pay 
for  It  by  the  isBuini;  of  stock  of  tbe  par  valiia 
of  |aO,000,  and  bonds  of  the  par  value  of  |aO,- 
000.  Holding,  as  we  do,  that  the  stock  must 
be  issued  at  par,  In  order  to  pay  only  the  bal- 
ance of  180.000  of  tbe  purchase  price,  tbefSO,- 
000  of  bonds  would  be  issued  at  BO  per  cent 
only  of  their  par  value,  while  It  mny  be  as- 
sumed that  their  actual  value  was  9S  per  cent 
thereof.  Would  the  Issue  of  such  an  amount 
of  bonds,  under  such  circumstances,  be  en- 
Joined  as  a  fraud  upon  the  mlnorityT  Consid- 
ering tbe  fact  that  ihe  stock  must  be  Issued  at 
par,  the  Company  must  therefore  receive  In 
money  or  property  the  equivalent  of  its  face 
or  par  value,  and  unless  It  does  so  receive  it, 
tbe  iSBUe  Is  Illegal.  Under  tbesecircum»itaDces, 
the  issue  of  almost  twice  the  number  of  bonds, 
taken  at  their  actual  value,  necessary  to  pny 
the  balance  due  od  the  property  purchased, 
such  ISBue  being  made,  in  fact,  because  the 
stock  was  really  worth  not  more  than  40  per 
cent  of  its  par  value,  would  be,  as  it  seems  1o 
me,  a  mere  evasion  of  tbe  Statute  as  to  issuing 
stock  at  par,  and  ought  not  to  be  tolerated  any 
more  than  any  other  evasion  of  the  Statute,  no 
matter  for  what  purpose  sucb  evasion  was  at- 
tempted. If  tbe  tacts  assumed  were  to  be 
hereafter  really  found,  the  issue  of  the  bonds 
should  then  be  enjoined. 

The  plaintiff's  counsel  makes  the  point  that 
the  Company  defendant  was  not  authorized  to 
issue  its  bonds  for  tbe  purpose  mentioned.  It 
is  autborized,  by  section  6  of  the  Act  under 
which  It  was  organized,  as  amended  by  chap- 
ter 213  of  the  Laws  of  1881,  to  borrow  money 
for  the  purpose  of  constructltig  its  works  and 
to  Issue  bonds  for  Its  payment.  It  is  altogether 
too  narrow  a  construction  of  the  Statuie  to 
hold  that  tbe  corporation  must  Itself  con<itruct 
tbe  works,  and  may  not  purchase  works  al- 
ready constructed,  and  fit  and  suitable  for  its 
purposes.  Nor  do  we  tbink  that  in  purchasing 
property  the  corporation,  If  It  intend  to  issue 
stock  in  payment,  must  make  the  whole  pay- 
ment In  stock.  It  may  issue  stock  for  a  por- 
tion, and  may  pay  In  cash  or  issue  bonds  for 
tbe  balance. 

From  these  views  It  results  that  Oujudgmeni 

.  <Au  action  mutt  be  rtferted,  and  a  ntia  t.'M 
OTdtred,  eMb  lo  abidt  tttnt. 
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Sophie  LUERB.  Betpl., 
Auaa  LUHRS,  SubaUtutcd,  etc,  Appt. 

(....N.  r.....) 

1.  Where  H  meub«r  of  ft  ben«flt  aocdotr 
luHConipllMl  wlthall  tbereqiilremeiito 
ne<jiiwi/  to  eSbet  «  mbatltotion  of  ■ 

proper  penOD  M  benefldair  In  iilace  of  tlis  one 
orlfflDBllr  dealBiiated  br  him,  ftod  baa  nirren- 
deredhMeertlOoate  to  ttie  proper  oOIcer  of  Uie 
local  lodg«  tor  l>i«  pnrpoM  of  harlDK  the  cbanKs 
mmde.  Mid  all  tbat  remalM  to  be  done  liUie  pure- 
ly formal  matier  ot  makInK  tbe  obaive  wlthoat 
a  particle  of  dIacretloD  remalnlngr  In  anTone.  the 
right  ot  the  mbatltuted  beDeflolar;  attaobee,  and 
the  newoertMcate,  when  losued,  will  relate  tnob 
to  tbe  time  of  inch  iiirreader,  so  that  his  claim 
will  not  be  defeated  br  tbe  death  ot  the  member 


S.  Tbe  a«eej>teiMM  bgr 
mnttuhlbeneBt  MaaodaUon  of  »oertlfl- 
Cftto  laaed  for  blm  and  In  acoordonoe  wltb  his 
dlnottona  will  be  preaumed,  althau^h  he  nercr 
algned  tha  blank  farm  of  aocepuuice  printed 
upon  Its  lb oe,  where  It  doeanotappear  that  such 
■tenature  waa  made  In  the  sllBhteat  degtee  a  re- 
quMte  for  showlog'  aoceptanoe. 

8,  The  dealciifttloii  of  tbe  memt>er*g 
wllbft*  beiiefldUu7  In  »  mntnitl  benefit 
rftrttflret^  will  b1v«  her  no  abeolute  rlstai  to 
the  money  due  thereon,  ot  which  she  cannot  be 
deprlTed  bj  ttaesubatltutloD  In  her  place  of  a  new 
benetlotai7  Id  ncoordanoe  with  the  rules  of  the 
aasoclatloD,  where  Buoh  ohaage  waa  provided  tot 
~ 'ly-lawB  of  the  looletj  at 
■a  orlgiatSlj  dealKnBted. 
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pi  erne  Court,  First  DepartmeDt,  granting  a 
new  trial  upon  eiceptio&s  ordered  to  be  heard 
before  It  Id  the  flrat  Inatance  of  an  action 
brought  to  recover  tbe  amount  due  on  a  mutu- 
al beneflt  ceriiacate  Id  which  tbe  Trial  Term 
had    directed  a  verdict   for   defendant.    &■ 

The  facts  are  fully  stated  in  the  opinion. 

Meur*.  CHmeroD  ft  Kroppi  for  appel- 
lant: 

Tbe  power  of  the  member  to  chan^  his 
beneflciarj,  and  make  a  change  In  the  disposi- 
tion o[  the  fund,  under  the  laws  of  tbe  organl- 
utioD,  U  nbsoluCe. 

^'ational  American  Ane.  t.  Kirgin,  28  Ha 
App,  80, 88:  Barton  v.  Provident  Mitt,  it  Amo. 
1  New  Eng.  Rep.  806,  88  N.  H.  BM,  588;  tiir>ift 
T.  Railway  Pau.  d;  F.  C.  Ben.  Ana.  SB  111.  309, 
E14i  Bichmond  r.  Johiiton,  28  MioD.  449,  450; 
Lament  t.  Grand  Lodge  I.  L.  cf  E.  81  Fed. 
Rep.  177,  ISl;  LttAri  v.  Supreme  Lodge,  £.  d: 
L.ofH.  37  N.  Y.  S.R.88;  Uwa  1888, chap. 
175,  g  18. 

The  old  certillcatB,  Issued  Jti  taror  ot  tbe 
plaintiS,  with  tbe  proper  designation  and 
CirectloD  iiidoraed,  was  legally  surrendered  bj 


KoTB.— Benefit  aodetlra,  ohanRe  of  beneSdar;, 
dlAIinctloD  between  ordloarr  Insurance  poller  and 
benefit  aertlBmte.    Bee  not*  to  MUner  v.  Bowman 
tlndJ5L.B.A.ST,<ia. 
•  L.R.  K. 

..     S£ie  also  48  h.  R.  A.  424. 


I  John  Lnbrs  while  living,  and  plalntUTi  ta^- 
tlngent  Interest  in  the  fund  thereby  tennloaled. 

Xittion/ii  Ameriean  Amo.  v.  K*rgin,  tupnt: 
Kepier  v,  Svprmie  Ijpdge  K.at  H.^  Hun,  27t 
377,  878;  Manning  v.  A.  0.  of  U.  W.  m  Ej. 
IBO;  Crown  Paint  Iron  Co.  t.  -.ETn*  In*.  Co. 
G8  Hun,  220;  HeOenberg  i.  DUtriet  So.  lafL 
0.  tfB.  B:  94  N.  T.  S88;  Grand  Lodge  A.  O. 
U.  W.  T.  Child,  14  West  Rep.  454,  70  Hich. 
163. 

By  the  Issuance  of  the  new  certificate  In 
favor  of  defendant,  tbe  supreme  lodge  deteiv 
mined  the  regulari^  of  tbe  proceedings  on  the 
part  of  John  LobiE,  and  that  tbe  new  benefl- 
Clary  was  compelent  under  Its  laws. 

Lvhrt  V.  Supreme  Lodge,  K.  A  L.  €f  B.ta- 
pra:8peneer  t.  Spencer,  11  Paige,  159,  160,  5 
N.  Y.  tJh.  L.  ed.  91,  92;  Bouvier,  Law  Diet. 
title,  Family;  Wade  t.  Jonet.  20  Mo.  75;  JfarA 
T.  Lateniiy,  41  Ga.  163. 

Tbe  new  certiBcate  issued  in  favor  of  tbe  de- 
fendant is  a  regular  and  valid  oenificste.  The 
fact  that  it  was  issued  after  John  Luhra'  death 
does  not  affect  lis  validity,  the  surrender  of 
tbe  old  certificate  beiog  regular. 

Sfational  American  Ako.  v.  Xif^^nand  Jfan- 
nijig  y.  A.  0.  of  U.  W,  tupra. 

John  Luhrs  and  the  supreme  lodge  were  tbe 
parlies  to  aDd  controlled  tbe  coDtract. 

Suift  T.  Bailtaav  Pati.  A  F.  O.  Ben.  Amo.  M 

m.  814. 

If  tbe  certificate,  Issued  fn  defendant's  favor. 
Is  not  valid,  sbe  is  ailll  entitled  to  receive  Uia 
fund,  having  been  regularly  designated  as  tbe 
beneficiary  thereof. 

Biehop  V.  Grand  Lodge  E.  0.  of  M.  A.  lU 
N.  T.  627,  635,  overruling  48  Hun,  472;  Na- 
tional Amerioin  Atto.  v.  Kirgin  and  Manning 
V.  A.  O.ofU.W.eapra. 

When  tbe  member  has  exercised  tbe  power 
to  change  his  benefician',  and  the  dispoEiiioo 
of  the  fund,  as  fully  as  he  could  exercise  it  un- 
der the  laws  of  tbe  organization,  tbe  contingent 
right  of  tbe  defendant  to  the  fund,  in  tbe 
event  of  bis  death,  attached,  end  the  fact  that 
the  certificate  was  issued  after  bis  death  is  im- 
material, since  it  is  not  the  right  itself,  but 
merely  ^e  evidence  of  tbe  right. 

National  American  Amo.  v.  firan  and 
Mawaing  v.  A.  0,  tjf  XT.  W.  tupra;  Kepltr  t. 
Supreme  Lodge  K.  of  ff.  46  Hun,  274,  «77,  878; 
Grand  Lodge  A.  0.  of  U.  W.  v.  Child,  14  West. 
Rep.  454,  70  Mich.  168;  Daidg  v.  Bank  Gierke 
Mttt.  Ben.  Aito.  17  Jones  &  S.  248,  850;  Bacon, 
Ben.  Societies,  p.  415;  Supreme  Lodge  K.  i^ 
E.  T.  NoAm,  60  Mich.  44. 

Mr.  Alft^d  Stecklar,  for  respondent: 

John  Lubrs  having  dealgnated  tbe  plfliclifl, 
bis  wife,  as  tbe  beneficiary,  could  not  by  any 
act  of  his  deprive  her  of  the  money  due  upon 
the  policy. 

Martin  v.  Funk.  75  N.  T.  184;  Eadie  t. 
Blimon,  26  N,  T.  9;  Whitehead  v.  New  York  L. 
In*.  Co.  8  Cent  Rep.  84,  108  N.  Y.  158;  Fer- 
don  T.  Canfdd,  t  Cent.  Rep.  £08,  104  N.  T. 
148;  Brummar  v.  Cohen.  86  N.  Y.  11;  Wtieert 
V.  Jfi«W,  81  Ky.  838;  PHefier  v.  New  Tork  L. 
In*.  £l».  88  La-  Ann.  823;  Buppert  v.  t/nfM 
Milt.  In*.  Co.  7  Robt.  1&5;  BaUoM  v.  GOa.  SO 
Wis.  614;  mawa  v.  Cheai,  60  Tex.  583;  Qreemm 
V.  Qreeno,  28  Hun,  482. 

No  rights  could  be  acquired  after  tbe  aMU- 
ber'a  death.  >  . 


i8&a 


LnHiia  T.  LoHsa. 


OjpiM  T.  JfeiB  York  L.  Prot,  SoeUig.  13 
D,Tly,  1. 

Tlie  JndotsemeDt  on  the  back  of  the  flist 
policy  caDQOt  be  conddcred  as  an  anigaineDt 
«!  the  policy  to  the  de/endaat 

St.  Clair  Covnty  BtMO.  Boeiety  t.  FUUam, 
97  Dl.  474. 

Pcckbam,  J.,  delivend  the  oi^nioti  of  the 

The  fncts  In  this  case  are  undisputed,  and 
ere  Biibslantially  as  follovt: 

JohD  Luhra,  In  tbe  year  1881,  became 
member  of  tbe  Supreme  Lodge,  Knights  of 
HoDor,  a  chsrllable  organization  of  tbe  State 
of  Kentucky,  doing  buBinesa  in  New  York 
State.  It  had  a  branch  lodge  in  the  City  of 
Brooklyn,  and  be  joined  that  lodge.  He  re- 
ceived a  certificate  from  the  supreme  lodge,  by 
which  it  was  promised  that  if  he  aboula  com- 
ply with  all  the  mlea  and  regulatloiu  of  tbe 
anpreme  lodge,  and  should  be  in  good  stand- 
ing at  the  time  of  his  death,  the  supreme  lodge 
would  pay  to  such  inembeT  or  members  of  his 
family,  or  person  or  persons  dependent  opon 
Urn,  as  be  should  direct  or  designate  byname, 
»  Bum  not  to  eiceed  |2,000,  as  provided  by 

Eaeral  law.  He  designated  bis  wife  as  the 
neflciary,  and  the  certificate  which  he  origi- 
nally received  from  the  supreme  lodge,  and 
which  was  dated  on  tbe  S2d  of  September, 
1883,  contained  her  name  as  such.  In  the  con- 
stitution of  the  organizatiou  it  U  provided  that 
every  iodee  shall  forward  to  the  supreme  re- 
porter all  applications  for  membership,  and 
that  esch  application  shall  have  the  name  of 
tbe  person  10  whom  the  benefit  Is  to  be  paid 
inserted  therein,  and  where  more  than  one  cer- 
tificate is  issued  the  beneficiary  named  In  the 
last  shall  alone  be  eolitled  to  the  benefit 

It  is  further  provided  In  tbe  constitution  that 
s  member  desirbig  to  change  his  beneficiary 
may  at  any  time,  while  in  Kood  standing,  sur- 
render to  bialodse  his  benefit  certificate,  which, 
together  with  a  lee  ot  fifty  cenls,  sbatl  be  for- 
warded by  the  reporter  of  his  lodge  to  the  su- 
preme reporter,  who  shall  thereupon  cancel 
the  certificate  and  Issue  a  new  one  in  lieu  there- 
of to  such  member,  payable  as  he  shall  have 
directed,  within  the  limitations  prencribed  bv 
tbe  laws  of  the  order,  said  surrender  and  di- 
rection to  be  made  on  the  back  of  the  benefit 
certificate  surrendered,  signed  by  tbe  member 
and  attested  by  tbe  reporter  of  the  lodge. 

On  tbe  8tb  day  of  Barch,  1687,  while  Luhre 
was  a  member  in  good  standing,  an  indorse- 
ment WBfl  made  upon  the  certificate  which  bad 
_been  iaaned  to  him  and  which  contained  tbe 
'name  of  his  wife  as  the  beneficiary,  and  such 
indorsement  was  In  the  following  words:  "  I 
hereby  surrender  to  tbe  Supreme  Lodge, 
Knight9  of  Honor,  the  within  benefit  certificate, 
»nd  direct  that  a  new  one  be  Isaued  to  me,  pay- 
able to  my  sister,  Anna  Luhrs."  At  Ibe  end 
«f  this  Indorsement  John  Luhrs  signed  his 
name  on  the  same  day.  The  certificate  thus 
indorsed  and  signed  was  then  placed  in  an  en- 
velope and  tent  to  Edward  Cook,  who  waa 
the  reporter  of  the  Brooklvn  Lodge,  and  it  was 
received  by  him  on  the  8tli  of  March,  and  tbe 
words  "Attest.  Edward  l3ook.  Reporter,"  were 
placed,  together  with  the  seal  of  the  lodge,  on 
tbe  certificate  at  tbe  end  of  tho  indoreement. 
•  L.RA. 


Tbe  reporter.  Cook,  sent  tlie  certificate  thus 
Indorsed  by  mail  to  the  supreme  lodge  at  St. 
Louis,  on  the  morning  of  the  lOtb  ofUarch. 
It  does  not  appear  in  tbe  case  that  any  9;ucs- 
tloQ  was  raisea  upon  the  trial  that  the  sister, 
Anna  Lnhrs,  was  not  a  person  dependent  upon 
her  brother,  within  tbe  meaning  of  tbe  consti- 
tution and  by-laws  of  tbe  organization,  and  I 
think  it  can  be  assumed  that  she  was  and  wai 
Bo  regarded  upon  the  trial.  She  was  with  her 
brother  at  tbe  time  he  dl»I,  and  no  one  else 
was,  and  be  died  on  the  10th  ot  Mnrch,  1687. 
The  certificate  thus  forwarded  to  tbe  su- 

Ereme  lodge  at  Bt.  Louis  was  received  at  tho 
ome  ofilce  on  tbe  laih  ot  March,  and  on  that 
day  it  waa  formally  canceled  and  another  cei^ 
tificate,  with  the  name  of  Anna  Lubrs  aa  the 
beneficiary  and  signed  by  the  supreme  dictator 
and  supreme  reporter,  was  sent  from  tbe  St 
Louis  office.  At  tbe  end  ot  the  old  and  new 
certificates  tbe  words,  "I  accept  this  certlflcata 
upon  tbe  condiiioQ  herein  named,"  were 
printed,  and  at  the  bottom  of  such  acceptanco 
on  tbe  old  certificate  John  Luhia  bad  signed 
bis  nsme.  Of  course  there  was  no  slgnatura 
of  his  stiacbed  to  the  new  certificate,  nor  doei 
it  appear  that  this  wiilten  acceptance  waa 
called  for  by  the  constitution  or  by  any  by-law 
of  the  association.  The  supreme  lodge  kept 
the  old  certificate  thus  canceled  as  the  aulbor- 
ity  for  the  issuing  of  anolher. 

After  the  death  of  John  Lubn,  his  sister 
Anna  made  a  demand  upon  tbe  supreme  lodge  T 
for  the  paymenttoherol  the  {2,000  mentioned 
In  tbe  second  certificate.  The  plaintiff,  the 
widow  of  the  deceased,  also  demanded  of  the 
supreme  lodge  the  payment  of  the  $3,000  men- 
tioned Itt  tbe  first  certificate.  The  supreme 
lodge  acknowledged  an  obligation  to  pay  to 
one  or  the  other  of  the  parties,  but  not  to  both. 
The  widow,  therefore,  commenced  an  action 
against  tbe  supreme  lodge  to  rerover  the 
amount  named  in  her  cerliflciite,  and,  upon  mo- 
tion, delendant  Anna  Luhrs,  the  sister,  waa 
substituted  as  defendant  in  place  ol  the  su- 
preme lodge,  which  deposited  tbe  monej  la 
court  to  await  its  order  as  to  the  proper  dispo- 
sition of  such  sum.  and  thesupreme  lodse  was 
therefore  discharged  from  further  llBbility  In 
the  matter.  By  this  equitable  proceeding  the 
widow  and  the  sisier  of  tbe  deceased  have  been 
brought  together  to  litigate  tbe  question  which 
of  them  bss  the  better  right  to  the  fund  in 
question.  Upon  the  trial  the  court  directed  & 
verdict  in  favor  of  tbe  defendant.  Upon  ap- 
peal the  general  term  reversed  the  judgment 
entered  upon  such  verdict  and  granted  a  new 
trial.  The  general  term  held  that  there  had 
never  been  a  valid  and  completed  change  of" 
cerUficates  within  the  lifetime  of  tbe  deceased, 
and  that  hence  tbe  widow  was  entitled  to  tbe 
aum.  The  defendant  baa  appealed  to  this  court 
from  the  order  reventngthe  Judgment  entered 
in  her  favor  and  granting  a  new  trial,  and  has 
given  the  usual  sapnlatlon  tor  ludgment  abeo- 
lute  against  her  in  case  such  oraer  be  afSrmed. 
.  The  quesUon  la  not  at  all  one  which  Is  free 
from  doubt,  and  about  all  that  can  be  said  la 
favor  of  either  view  has  been  said  by  the  learned 
judges  who  have  written  at  tbe  special  and 
general  terms.  Upon  tbe  whole,  and  with 
some  hesitation,  we  are  inclined  to  favor  the 
opinion  pronounced  at  the  special  term,  and 


Nbw  Tosx  Court  of  Affkaia. 
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to  bold  that  the  data,  Itw  beneflclary  named 
tn  the  new  cerUflnu,  U  entitled  to  tbe  fuod. 

The  deceased  had  expreteed  bfs  desire  la  the 
pcemfseB  u  fnlly  as  It  was  possible  for  him  to 
do.  He  bad  bfnuelf  compiled  with  all  tbe  re 
qolremenU  imposed  by  the  lupreme  lodfce  as 
necessarj  (or  Dim  to  perform  In  order  to  obtain 
another  certlflcate.  He  had  directed  in  writ- 
Ins  to  whom  be  wished  tbe  certiflcaie  payable, 
aiM  he  had  nurendered  his  old  certificate  to 
the  authorized  agent  of  the  supreme  lodi^, 
which  affent  bad  accepted  such  s.irrrnder  and 
attested  it  by  the  Bkguature  of  Us  ret^orter  and 
the  seal  of  tbe  lodge.  Tbe  penoo  (Ic^lRnated 
H  tbe  new  beneficiary  was  one  of  those  mcD- 
tioned  In  the  by-laws  of  the  organization  as  a 
proper  person  to  be  named  as  such,  and  tbere 
was  DO  discretion  resting  in  the  officers  of  tbe 
supreme  lodge  to  refoee  to  issue  a  new  eenifl- 
cate  in  accordance  with  the  direction  of  the  de- 
ceased, upon  receipt  of  tbe  old  one.  If  the  old 
certificate  bad  been  actually  surrendered  Into 
the  bands  of  an  officer  of  the  inpreme  lodge, 
and  It  bad  been  by  bim  canrcied  before  Uie 
death  of  the  deceneed.  althougb  tbe  new  one 
was  not  Issued  In  accordance  with  bis  direction 
until  after  his  death,  would  it  not  properly  be 
held  that  the  IsBaingof  the  new  certificate  was, 
imder  such  facts,  a  purely  formal  matter,  a 
mere  written  evidence  of  the  fact  which  was  in 
realltr  consummated  by  the  aun«nder  and  can- 
celiailon  of  the  old  cerUflcate? 

The  cancellationmuet  follow  the  surrender. 
If  the  surrender  has  been  properly  made,  and 
the  new  certificate  must  issue  in  accordance 
with  the  directions  of  the  member,  it  the  bene- 
ficiary be  One  of  that  class  named  In  the  by- 
laws. 

The  question  Is  whether  the  valid  and  proper 
direction  of  the  member  shall  be  complied 
with  when  be  has  done  every  thing  Ibat  wasre- 

gulred  of  him  to  do  in  order  to  effectuate  bis 
iteniion,  and  all  that  remains  to  be  done  la  a 
purely  formal  piece  of  bUHinesa,  and  one  In  tbe 
doing  of  which  there  Is  not  (upon  tbe  facts  in 
thts  case)  one  particle  of  diBcrelion  remaining 
In  the  officers  of  tbe  supreme  lodge,  or  In  any 
other  body.  Is  not  this  written  indoisement 
.  of  a  surrender  of  Jbecertiflcate  and  the  written 
direction  tbereon  to  issue  a  new  one  to  a  new 
and  proper  beneficiary,  followed  by  an  actual 
and  manual  surrender  of  the  old  certificate  to 
the  acknowledged  and  authorized  agent  of  the 


supreme  lodge,  equivalent,  for  tbe  purpose  of 
'rinc  rights  under  tbe  new  certiflcaie,  to 
tuu  deuverj  of  the  surrendered  policy  by 


the  agent  to  the  supreme  lodge,  and  a  formal 
cancellation  thereofT  Mav  not  the  old  one  be 
regarded  as  in  law  canceleo  when  It  is  properly 
surrendered  by  a  writing  to  that  effect,  signed 
by  tbe  member  and  Indorsed  thereon,  ana  the 
certificate  Itself  actually  placed  in  the  custody 
of  the  authorized  agent  of  the  principals  We 
think,  In  this  case,  these  questions  may  fairly 
be  answered  in  the  affirmative. 

The  supreme  lodge  acted  upon  the  surrender 
and  did  cancel  the  certiflcaie,  and  did,  In  fact. 
Issue  the  new  one  as  directed  bv  tbe  member, 
and  doea  not  now  deny  the  legality  of  the  sur- 
render or  make  any  claim  that  It  was  not 
effectual.  The  only  trouble  Is  that  when  it  for- 
9  L.K.  A. 


mcrly  acted  In  accordance  with  the  valid  dl 
rectlon  of  the  deceased,  and  did  what  ordi- 
narily upon  the  facts  of  tbe  case  it  would  havv 
been  bound  to  do,  the  member  was  dead.  Wo 
do  not  think  the  decease  should,  upon  tbeae 
conceded  facts,  operate  to  prevent  tbe  consum* 
mation  of  the  surrender  and  cancellation. 

It  is  ssld  that,  until  the  actual  cancelialioD 
by  the  supreme  lodge,  there  might  be  a  recall 
or  such  surrender  by  the  member.  Possibly 
there  might  he,  but  there  was  none  In  this  case. 
After  cancellation  tbe  member  might  also  ask 
for  another  certificate  containing  tbe  sanw 
name  as  the  old  one.  In  other  words,  tfas 
member  might  change  bis  mind.  But,  ■•  al- 
ready stated,  in  this  case  he  did  not. 

Feeling,  as  we  do,  that  the  surrender  of  tfas 
old  certiilcate  and  the  designation  of  a  proper 
beneflciary  in  the  manner  and  under  toe  cir- 
cumstances described  in  the  evidence  herein, 
amounted  to  a  surrender  and  cancellation  by 
the  supreme  lodge,  we  think  the  subaequetit 
issuing  of  a  new  certiflcate,  designating  a  oeir 


nal  surreoderto  theagent  of  the  supreme  lodge. 
Although  upon  the  (ace  of  tbe  certiflcaie  ther» 
was  this  printed  form:  "  I  accept  this  certifi- 
cate upon  the  condition  herein  named,"  and  k 
place  left  for  tbe  signature  of  the  member,  yet 
it  doea  not  appear  anvwhero  that  such  signa- 
ture was  In  tbe  sllgotest  degree  requisite  Id 
order  to  show  an  acceptance  o(  the  certifltnte. 
An  acceptance  may  be  [Hesubied  when  the  cer- 
tificate is  issued  In  accordance  with  the  direo- 
tioo  o(  the  member,  and  consequently  tt  th« 
Issue  of  such  certificate  can  be  regarded  as  re- 
lating back  to  the  time  of  the  le^  surrender 
of  tbe  old  one,  the  acceptance  maybe  also  pre- 
sumed to  hare  (oliowed  as  of  that  time.  Tbft 
certiflcate,  when  issued,  may  be  thus  regarded 
as  relating  back,  on  tbe  ground  that  it  Is  mere- 
ly and  purely  a  formal  act  on  tbe  part  of  th» 
supreme  lodge,  registering  and  giving  written 
evidence  o(  a  transaction,  all  the  material  facta 
of  which  had  occurred  during  tbe  lifetime  of 
the  deceased.  No  new  rights  were  brought 
into  being  by  the  action  of  the  supreme  loog» 
after  the  death  of  tbe  member,  but  that  action 
simplv  gave  tbe  proper  written  evidence  to  the 
beneficiary  of  the  existence  of  those  rigbis 
which  haa.  In  fact,  accrued  before  the  formal 
issuing  of  such  written  evidence.  There  is 
nothing  In  the  point  that  the  deceased,  having 
designated  bis  wife  as  tbe  beneficiary,  could 
not  thereafter  deprive  her  of  the  money  duft 
upon  the  policy.  The  contract  was  one  pro- 
vided for  by  and  In  accordance  with  the  con- 
illtuljon  and  by-laws  of  the  oreaniration,  and 
the  original  certificate  was  issued  subject  tbere- 
to,  and  it  was  undoubted  law  that  If  the  rules 
and  regulations  were  complied  with  the  bene- 
ficiary could  at  any  time  be  changed  by  th« 
direction  of  the  mem  tier. 

We  are  of  tbe  opinion  that  the  order  of  tM» 
General  Term  thtmldbe  reverted,  and  judgment 
ordered  upon  tbe  verdict  at  Special  Term,  with 
coals  to  the  defendant  in  all  courts. 


All  G 


ur,  except  Andrei***  /,,  . 
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Alice    DIOESON 
Site*  D.  FIELD. 


1. 

tiM  te«tat<w'a  ihuiyhter  alukU  be  wap- 
portsd  out  of  aald  proper^  durlnv  her  Ufe  will 

not  be  oonnmad  Miequltlns  barton "  ~ 

flann  to  be  entitled  to  support,  In  (he 
aoTthlQS  to  Bbow  that  I 

tlOD. 

£•   DellTerlny  cpoolBe    mrMolM 
aarr  fbr  b«r  mAint«BMtee«  toUie  tert*tor*B 

duiKbter,  with  doe  legaid  to  the  aoadlUon  In 
UEeof  tcaUtor  and  Ua  femJlr  at  the  Umeof  hH 
death,  tutOllitheoondltlonln  kdeTleeof  I   * 
wbltA  leqalrei  the    devisee  to  lupport  snob 
dandbtcE  out  of  the  propertr.  and  the  devla 
oannot  be  nqolred  to  pay  her  a  oasb  annultr 
dellTer  moh  artlalea  dsewhere. 

S>  The  flUlore  of  k  cl«vtaee  to  Inlbrm 
ona  whome  mpptnl  out  of  tba  pro|»rliy 
derlaed  mM  B»de  m  etmdiUon  to  Ui  re- 
eetrluK  It  of  hia  readJnces  to  tumlsh  moh  lup- 
port,  put*  blm  In  default  and  renders  him  liable 
to  v*J  a  c«ah  commntMloi)  tor  pait  support, 
though  rto  demand  therefor  was  made  upon  him. 
Sooh  fallara  vUl  not,  howeTer.  luTe  *ii  '  ~ 
H  to  Cntnre  aupport;  nothing-  ihort  of 

'     '  ■     "  rtaftor 

loBO  andtbemanDerotdoinj^lt 
have  l>een  aulhorliatireir  ad  Jndlcat«d,  wll  1 
the  <»«  to  irhom  the  lapport  laduetorei 
oaah  annultr  for  life. 

4.  On«  entitled  to  ft  lift  anpport  ont  of 
iMiids  derleed  to  enotbor  apon  eeu- 
iHtloti  that  ha  tumlah  noh  nippoit,  walvea  her 
fight  thereto  br  relying  upon  her  husband  for 
bermppoit,bat  upon  Oie  latter^  death  the  obll- 
mdon  of  the  devisee  revlTM  as  to  tature  support 
and  malntenanoe. 

(September  tt,  18S0.) 

CROSS-APPEALS  from  a  judgment  of 
Circuit  Court  for  La  Fayette  County  in 
tcUon  brought  to  enforce  compliance  irlth  a 
cooditioD  lo  a  deriae  of  certfiiu  real  estate  which 
required  Ibe  devisee  to  support  plaintiff  out  of 
the  property  devised.  Affirmed  on  plainUJ't 
vpptaL     anerted  on  dtf«udunfi  appeal. 

Statemeut  by  Lyon,  J.: 

Thepartiea  are  sister  and  bmther.  Their  fa- 
ther, William  Field,  late  of  La  Fayette  County, 
died  leaiate  In  Msy,  1858.  leaving  surviving 
him  his  widow  and  eleven  children.  His  estate 
consisled  chieQy  of  lands  in  various  localitiea, 
■ppralsad  at  $13,845.  His  personal  estate  was 
appraised  at  11,668.  The  eatate  was  indebted 
*-  "- '""53,  which  was  paid  out  of  the 


ipeciflc  real  estate  to  each  of  his  cbildren,  ex- 
cept his  daughter  Alice,  Ibe  plaintiff.  He  de- 
vised his  homestead  farm  coaslstlng  of  143i 
acres,  now  worth  about  $48  per  acre,  to  his 
widow  for  life,  tt^ether  trlth  the  use  of  all  bis 
persoual  estate  except  one  horse;  and  to  his  son 
Silas  D.,  the  defendant,  he  devised  the  same 
&L.B.A. 


SropertTupoD  the  decease  of  hla  widow,  "con- 
itiooedsald  son  shall  support  and  maintain  my 
dauzbter  Alice  out  of  said  properly,  ahove  de- 
Bcrihed,  during  tier  natural  life."  When  their 
father  died,  Alice  waa  twelve  and  Silas  three 
years  old.  By  reason  of  an  injury  which  she 
received  when  five  or  six  years  ola,  or  because 
of  constitutional  tendencies,  probably  both, 
Alice  was  afflicted  with  a  disease  in  one  of  her 
bipe,  wbicb  resulted  in  shortening  the  limb 
about  twelve  inches,  and  rendering  ber  a  crip- 
ple for  lite.  She  resided  with  ber  mother  on 
the  homestead  farm  uotll  she  was  about  nine- 
teen years  of  age,  when  she  left  home,  and  baa- 
not  resided  there  since.  Id  18tJl,  she  married 
one  Samuel  Dickson,  by  whom  she  has  two 
children,  one  born  in  1888,  the  other  In  1886. 
Dickson  died  April  28. 1886,  leaving  a  littla 
property,  but  which  is  insufficient  for  the  sup- 
port of  hfs  widow.  The  widow  of  WUlIam 
Field  occupied  the  homestead  farm  until  Sep- 
tember, 1887,  when  she  died,  and  Silas  there- 
upon went  into  posaeaeion  thereof  uoder  the 
will,  and  has  ever  since  occupied  It  as  owner. 
At  that  time  little  or  none  of  Ibe  personal  estate 
remained.  Prior  to  the  commencement  of  tbis 
action,  Alice  never  demanded  ber  support  of 
Silas,  and  be  did  not,  before  thattime,  offer  lo 
support  ber.  In  his  answer,  however,  be  does 
offer  lo  support  ber  if  she  will  make  her  home 
with  him  on  the  homestead  farm,  and  conduct 
herself  properly.  In  his  testimony,  given  on 
the  trial,  be  says:  "I  am  now  willing  to  fur- 
nish her  a  home,  and  support  ber  th£re  on  the 
thefarm.  I  havebeen  wilUngso  to  do  always 
since  mother'B  death."  He  also  testified  that 
he  was  not  willing  to  support  her  children. 
Alice  resides  at  Bectown  In  Grant  County, 
and  Silas  with  his  wife  and  cbildren.  on  the 
land  thus  devised  to  bim,  which  fs  probably 
forty  or  fifty  miles  from  Bcelown.  This  action 
was  commenced  March  23.  1886.  It  is  an 
equitable  action,  brought  to  charge  the  home- 
stead farm  with  tbe  support  and  maintenance 
of  the  plaintiff,  to  compel  the  defendant  to 
perform  tbe  conditions  of  the  devise  to  him. 
In  her  favor.  In  their  father's  will.  A  sale  of 
the  land,  the  appointment  of  a  receiver,  etc.. 
Is  demanded. 

The  circuit  Judge  substantially  found  the 
facia  above  s^ted.  and  also  found  that  the 
plaintiff  is  dependent  for  ber  maintenance  and 
snpporl  upon  the  above-mentioned  provision 
for  her  fn  her  father's  will,  and  has  been  thus 
dependent  since  Hav  1,  18B3,  or  from  about 
the  time  her  busbana  died;  that  an  economical 
estimate  of  Ihe  cost  of  her  maintenance  per 
ear.  In  healthy  is  f2U0:  and  that,  because  of 
II  feeling  manifestly  existing  between  the  par- 
ties. It  Is  incompatible  with  her  peace  and  com- 
fort, and  her  duty  as  a  mother,  lo  reside  la 
defendant's  home,  and  receive  ber  mainte- 
nance there.  Tbe  judge  also  found,  as  conclu- 
sions of  law,  that  It  nas  and  Is  tbe  duty  of  de- 
fendant to  support  and  maintain  tbe  plaintiff 
from  the  time  she  became  dependent,  and 
while  she  continues  so;  that  it  is  not  a  condl* 
lion  of  ber  receiving  support  and  maintenance 
that  she  should  reside  with  defendant  upon  the 
homestead  farm;  that  the  defendant  dioul4 
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pBf  ber  at  the  nte  of  (200  per  aniinm  for  micb 
■upport  and  mainteuaiice  from  Hay  1,  1888,  to 
the  iri&l  of  the  action,  k>  wit,  December,  1^9; 
that  Bhe  It  entitled  to  Judgment  for  that  amount, 
«nd  cofltB  chargeable  upon  the  homestead  farm. 
«Dd  for  which  eiecntfon  Bbould  be  awarded; 
and  tbat,  to  prevent  a  malUplicitT  of  suila,  the 
judgment  Bbould  direct  that  the  defeodant  pay 
to  Ibe  plainlifl.  or  to  the  clerk  of  the  court  for 
her  use,  from  and  afler  December  1,  188S,  the 
aam  of  (200  per  year  in  quarterly  paymeDlsof 
ISO  each  during  the  life  of  the  plaintiff,  ail 
said  sums  being  also  a  charge  upon  the  home- 
■lead  farm,  for  which  the  plaintiff  may  have 
-execution.  Also,  that  the  Judgment  Bbould 
provide  that,  in  case  of  failure  lo  pay  any  of 
•uch  quarterly  installmeDts,  the  plainliS  may 
more,  on  the  foot  of  Buch  Judgment,  for  fur- 
ther appropriate  relief.  In  esse  the  plaintiff 
■hould  cease  to  be  dependent  upoD  the  provis- 
ions of  her  father's  will  for  ber  support,  it  was 
directed  Chat  tbe  Judgment  provide  that  the  de- 
fendant bave  leave  to  apply  to  Clie  court  to  be 
released  from  fuilher  paymeuts,  but  the  ques- 
tion whether  he  would  be  entitled  to  such  re- 
lief Is  reserved;  and  further,  if,  by  reason  of 
■icfenesB  or  like  disabiliiy,  tbe  allowance  above 
mentioned  shall  become  inadequate  for  main- 
teaanoe,  tbe  plaintiff  may,  in  like  manner,  ap- 
ply to  tbe  court  to  increase  it.  Judgment  waa 
oraered  accordingly,  and  was  afterwards  en- 
tered, pursuant  to  Uie  above  concluBious  of 
Ian.  The  defendant  appeals  from  the  whole 
Judgment.  Tbe  plaintiff  appeals  from  ihat 
part  of  it  which  provides  that  her  allowance  shall 
commence  Hay  I,  1688,  instead  of  September, 
1887,  when  the  title  to  tbe  homestead  farm 
Tested  in  tlte  defendant, 

Me*»r*.  Joaeph   Bock  and  Bagluiell  ft 

WatkiuB.  for  plaintiff: 

Omitting  lo  do  anylblnK  towards  plaintiff's 
•upport  was  a  breach  of  the  condition  of  tbe 
devise,  although  no  special  demand  for  such 
■upport  was  made.  Plaintiff  was  not  bound 
lo  receive  support  at  defendant's  house,  but  bod 
A  right  to  be  supported  wherever  she  might 
choose  to  live,  provided  she  caused  no  needless 
expense  to  bim. 

TetUe  V.  Gate,  2  Allen,  540;  Wilder  t.  Whiti^ 
mom,  IS  Moss.  203. 

It  Is  an  amply  sufflcient  answer  to  tbe  con- 
tention that  pluntifTs  support  must  be  received 
upon  tbe  farm  ont  of  farm  products  that  the 
will  does  not  so  read,  and  there  is  do  such 
necessary  inference  that  such  was  tbetestator's 
intention.  In  tbe  construction  of  wills,  doub^ 
fuJ  inferences  catinot  be  indulged. 

Beach.  Wills,  g  833;  1  liedf.  Wilis,  430, 

Tbe  testator  meant  that  afler  Ids  wife's  death 
tbe  plaintiff  should  have  ber  support  and  main- 
tenance out  of  this  property,  at  all  events  be- 
cause be  gave  ber  nothing  else;  otherwise,  Bhe 
would  be  disinherited,  and  that  he  clearly  did 
not  inlend.  An  heir  la  not  lo  be  disinherited 
without  an  express  devise,  or  by  necessary  im- 
plication; sucn  implication  importing,  not  nat- 
nral  nec^Iy,  but  so  strong  »  probaoillty  that 
■n  intention  to  the  contrary  cannot  be  sup- 
posed. 

Beacb,  WDls,  g  834. 

By   accepting  a  devise   conditioned  upon 

ttalnlaining  a  person  during  ttie  " 

tL.n.  A. 


of  tlie  estate,  the  devisee  becomes  bouud  lo 

perform  the  condition,  whether  the  Income 
thereof  is  sulHcIeut  to  support  the  person  oroot 

Beach,  Wills,  §  241;  2  Redf.  Wills,  BOO,  801. 

Such  support  may  be  enforced  by  action  at 


irbyr. 


Pickering  v,  Pickering,  6  N.  H.  120;  Teazem 
V.  WhiUhoute.  10  N.  H.  409. 

Meuri.  Orton  tc  Osboni  and  F.  J.  Lair. 
for  defendant: 

The  duty  of  the  mother,  and  ot  Silas,  only 
required  of  them  to  be  willing  to  furnish  siip- 

ert  at  the  home,  where  the  will  requires  it  to 
furnished;  and  IF  Alice  abandonstbat  home 
she  has  waived  for  tbe  time  being  tbe  provision 
made  by  ber  father  for  her,  and  must  be  con- 
tent not  lo  receive  It. 

Jenkine  v.  Bletitm,  9  Allen,  128;  Dodgt  t. 
Benediet,  S  New  Eng.  Rep^  141,  S9  Tl,  661. 

Iiyon,  /.,  delivered  the  ojilnlon  of  tbe  court; 

I.  The  judgment  of  the  circuit  court  berein, 
so  far  aa  It  U  adverse  to  Bilas  D.  Field,  I2ie 
defendant,  rests  upon  the  propositions  (I)  that 
Alice  Dickson,  tbe  plaintiff,  is  not  required  to 
live  with  Silas  on  the  homestead  farm  to  en* 
title  her  to  tbe  support  provided  for  ber  in  the 
will  of  ber  father;  (3{  that,  although  Alice  did 
not,  before  this  action  was  commenced,  request 
Silas  to  support  ber,  yet  bis  failkire  to  do  so 
nas  a  permanent  breach  of  thecondition  In  the 
will  in  favor  of  Alice  upon  which  the  home- 
stead farm  was  devised  lo  bim,  entitling  heito 
demand  the  cost  of  her  maintenance  in  cash; 
(3}  that  Ibe  money  value  of  such  support  bai 
heretofore  I>een,  and.  while  the  plaintiff  con- 
tinues In  health  will  continue  to  be,  (300  per 
annum;  and  (4)  that  Silas  must  pay  ber  Uiat 
sum  in  cash  annually  during  ber  life,  tinlesi 
tbe  court  Hhail  thereafter  relieve  bim  there- 
from, and  a  larger  sum  should  the  court  so 
order  In  case  of  ner  sickness  or  like  disability. 
Whether  these  are  or  are  not  correct  proposi- 
tions of  law  are  tbe  questions  to  be  determined 
on  tbe  appeal  of  the  defendant, 

1.  Is  the  condition  of  the  devise  to  Silas  of 
the  homestead  farm  to  be  construed  aa  requir- 
ing Alice  to  live  with  bim  on  such  farm  as  « 
condition  precedent  to  her  right  to  support, 
and  tbe  obligation  of  Silas  to  support  ber!  The 
condition  of  tbe  devise  is  expressed  in  the  will 
thus:  "  Conditioned  said  son  [Silas  D.J  shall 
support  and  maintain  my  daughter  Alice  out 
of  said  property,  above  described,  during  her 
natural  life."  This  clause  provides  in  general 
terms  for  the  support  and  maintenance  of  AlicA 
out  of  tbe  homestead  farm,  which  we  under- 
stand to  meau  that  the  homestead  farm  ahali 
be  charged  with  ber  maintenance,  and  per- 
haps that  she  should  be  eupporled  out  of  the 
products  thereof,  but  has  no  reference  to  tba 
place  where  she  shall  reside.  The  clause  cod- 
laios  no  provision  requiring  Alice  to  live  on 
the  land  devised  to  Silas,  or  in  his  family,  at 
at  any  other  specified  place.  Neither  is  Ibere 
anytbing  in  the  surrounding  circum stance*,  >■ 
they  eiistcd  when  William  Field  died  (in  bo 
far  as  such  circumstances  are  diiiclosed  br  the 
testimony  preserved  in  tbe  bill  of  exceptions), 
which  will  authorize  the  court  to  say  that  b« 
intended  any  such  restriction  upon  tbe  riabtof 
Alice  to  a  support  out  of  the  farm.  We  are 
not  informed  whether  Uie  father  thoughi  Alic« 


18)0. 
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would  die  yotiDg  or  Ure  to  old  «ge,  whether 
•be  would  mtnr  or  remalD  dngle,  orwbetlier 
<tae  would  be  a  oelplcM  Inralid  or  able  to  labor 
and  can  for  herself  HU  opinion  oa  tbese  sub- 
jeclB  1b  a  matter  of  mere  conjecture.  Hore- 
orer,  bla  derlaea  to  all  bla  other  children  were 


TCDts,  Trom  which  sbe  realized  $34  onlyt  It 
could  not  bare  escaped  hU  tboujfht  that  the 
-changing  circnni stances  o(  bla  family  might, 
Id  after  years,  render  it  Improper  that  she 
-abould  re^de  with  Silas,  aod  unjust  and  cruel 
to  reijalre  her  to  do  bo.  To  adopt  the  con- 
atrucLion  contended  for  by  the  learned  counsel 
for  the  defendant,  tbe  courl  will  be  compelled 
to  read  the  Beutence  "out  of  aaid  property 
above  described  "  thiia:  "out  of  and  upou  aaid 
property,"  etc  In  view  of  the  plain  language 
of  ine  provision  In  question,  vet  at  tbe  same 
time  giving  due  weight  to  wnat  may  reason- 
ably be  supposed  to  hare  been  tbe  intention  of 
tbe  testator,  we  do  not  feel  authorized  to  make 
thia  Interpolation.  The  provision  must  be 
constraed,  just  aa  It  reads,  aa  g:lTlDg  Alice  the 
absolute  light  to  her  maintensnce  out  of  the 
bomeaiead  farm,  without  restriction  aa  to  the 
place  of  her  residence.  The  learned  circuit 
judge  negatived  the  existence  of  such  restric- 
tion, or  course  there  is  no  obligation  upon 
SUas  to  contribute  d  irectly  or  Indirectly  to  the 
•upport  of  the  children  oi  Alice,  and  none  ia 
claimed. 

2.  Tbe  condition  of  the  devise  to  Bllaa  does 
not  require  him  to  pay  Alice  a  cash  annuity, 
or  cash  suQcient  for  her  malDtenance.  Bad 
the  testator  intended  cash  paymeuts,  be  would 
have  expressed  such  intention  (□  very  different 
language.  It  Is  scarcely  controverted,  bow- 
ever,  that,  In  tbe  fltst  instance,  Silas  might 
have  discharged  his  obligation  to  Alice  byde- 
tivering  to  her  specific  articles  necessary  to  her 
maintenance,  having  due  regard  to  tbe  coodl- 
tion  in  life  of  the  testator  and  his  family  when 
he  died.  And  It  is  but  reasonable  and  just  to 
hold  that  be  may  deliver  tbe  same  on  tbe  bome- 
■tead  farm,  and  cannot  be  required  to  deliver 
tham  elsewhere.  Although  Alice  made  no 
formal  demand  of  such  necessaries  at  tbe  farm 
or  elsewhere,  yet,  presumably,  Silas  must  have 
known  sbe  was  living:  tbai,  ber  husband  waa 
dead  and  that  he  (Sltaa)  was  under  obligations 
to  furnlah  her  IbemeauBof  support.  Hesbould 
have  informed  ber  of  bis  readinesa  to  do  so. 
This  he  failed  to  do,  and  hia  failure  puts  him 
In  default,  and  renden  him  liable  to  pkv  a  cash 
commutation  for  her  past  support.     Bogie  v. 

Bmu,  41  Wis.  sog.  m 

The  case  of  Dodge  v.  Bmiediet,  SO  Yt.  651,  C 
New  Eng.  Bep.  141,  is  dted  by  counsel  forde- 
fendant  to  sustain  the  opposite  doctrine.  It  Is 
not  In  point,  because  the  covenant  there  under 
condderatlon  expressly  provided  tbe  place 
where  the  covenantees  should  be  supported, 
and  tbe  covenantor  was  held  not  bouoa  to  sup- 
port them  elaewheTB.  But  counsel  rely  chiefly 
on  JenJciiu  v.  Stetson.  S  Allen,  128,  to  sustain 
their  podiion.  In  that  case,  the  plalntiS 
..J  A .  ..jg  Polly  Oura^  (or 


life.  Id  consideration  of  her  bond  to  devise  to 
him  certain  properly.  He  supported  her  on 
bis  own  farm  seventeen  years,  when,  for  the 
purpose  of  avoiding  her  agreement  to  devise 
auch  properly  to  tbe  plaintiff ,  ahe  left  tbe  farm, 
and  made  a  similar  agreement  with  another,  Us 


Tbe  plaintiff  brought  Ibe  action  against  the 
eiecutor  of  Polly  on  her  bond.  After  Polly 
left  tbe  farm,  he  asked  her  to  return,  but  made 
no  offer  to  and  did  not  support  ber  funher. 
Tbe  court  held  that,  under  uie  circumstancea 
of  tbe  case,  Polly  had  waived  any  further  sup- 
port by  tbe  plaintiff,  and  that  such  failure  fur- 
ther to  support  her  waa  no  breach  of  tbe  plalit- 
tlfTs  coveoant  to  that  behalf.  Clearly  that 
case  is  not  an  authority  here.  We  bold,  there- 
fore, that  iu  the  present  case  no  formal  demand 
of  support  waa  necessary  lo  charge  Silas  with 
the  obligation  of  performing  the  condition  of 
tbe  will.  But  we  are  not  prepared  to  hold  that 
such  failure  puts  Silas  in  default  during  the 
life  of  Alice,  and  entitles  ber  to  a  cash  snnoity 
for  life.  Nothing  short  of  an  absolute  refustu 
or  neglect  to  support  her,  after  his  obligation 
to  do  so  and  the  manner  of  doing  it  baa  been 
authoritatively  adjudicated,  should  work  that 
result.  Bence,  we  conclude  that  Alice  is  en- 
titled to  recover  In  this  action  only  thereason- 
able  ezpenees  of  her  maintenance,  from  the 
time  hereiuatter  indicated  to  the  dale  of  the 
judgment  to  be  hereafter  entered. 

B.  The  testimony  preserved  la  the  record 
supports  tbe  finding  that  such  reasonable  ex- 
pense amounted  to  {200  per  annum. 

4.  We  think  the  leave  to  apply  to  the  court 
to  relieve  Bllaa  from  the  payment  of  the  quar- 
terly infitallments,  or  to  Increase  allowances  In 
certain  contingencies,  has  no  proper  place  In 
the  judgment,  and  should  be  omitted  there- 
from. It  toUowa  thatoD  tbe  appeal  of  thede- 
fcndant  tbe  judgment  In  its  present  form  can- 
not be  upheld. 

Q.  The  appeal  of  tbe  plaintiff  presents  the 
single  question  whether  Uie  obligation  of  Sllaa 
to  support  and  maintain  Alice  commenced  at 
his  mother's  death,  in  September,  1S87.  when 
title  to  the  homestead  farm  vested  In  blm,  or 
May  1, 1888,  which  waa  about  tbe  lime  Alice'a 
husband  died.  The  circuit  cnurt  held  it  com- 
menced at  the  latter  date.  It  has  already  been 
said  that  tbe  failure  of  Alice  to  demand  ber 
support  did  not  release  Silas  from  his  liability 
to  furnish  It.  But  it  was  competent  for  Alice 
to  waive  her  right  to  It,  as  was  held  in  Jankint 
V.  Button^  mpra.  While  ber  husband  lived,  It 
was  bla  duty,  under  tbe  law,  to  malnlaln  ber. 
At  tbe  same  time  it  was  tbe  duty  of  BUas  to  do 
BO  under  bis  father's  wilL  IJbe  could  elect 
upon  which  of  them  ahe  would  caat  the  burden. 
She  received  her  maintenance  from  her  hus- 
band, and  thus  elected  to  look  to  him  for  it. 
Instead  of  Silas.  Thia  was  a  waiver  by  ber  of 
tbe  obl'gatlon  of  Silas  until  tbe  death  of  ber 
husband,  which  revived  tbe  obligation.  We 
tbink  the  court  did  not  err  in  computing  the 
cost  of  her  support  from  May  1,  1888.  In 
view  of  tbe  relationship  of  tbe  partlea,  and  the 
manifest  dllQculty  of  determlnlngpreclBely  tbe 
rights  of  the  plaintiff  and  tbe  corresponding 
oUigationa  of  the  defendant  in  reapect  to  ths 
kin&  and  qnantltlea  of  articles  be  abould  fuv- 
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ntsb  for  her  Buppoil,  we  are  constcaloed  to  saj 
that  ibere  aboola  be  do  fuither  litigation  Im- 
tween  (beae  portie*  over  tbe  proriidoDB  ia  the 
vill  of  their  falber.  Silaa  Rbouid  infonu  hia 
■later  at  ouce  that  he  will  deliver  to  her,  at  hia 
homealead  farm,  or  some  other  place  Ibey  may 
agree  upon,  all  articles  nececsary  for  her  nip- 
port,  is  suitable  quantities,  and,  if  tbey  cannot 
a^ree  upon  sucb  articles  aod  quantities,  tbe; 
iTillbe  wise  if  tliey  aubmit  tlie  conlroTeray  to 
the  JudgtiieDt  of  discreet  mutual  friends.  It 
vill  be  Detter  still  If  tbey  can  a^cree  upon  a  caah 
•onuity  In  place  of  tbe  specific  uecessariea. 
The  charge  upon  the  estate  of  Silss  in  favor  of 
Alice,  created  by  the  will  of  their  father,  may 


be  a  bucdeiuome  ooe.  But  it  wu  cratled  t^ 
the  owner  of  theestat^  who  bad  the  tindoabted 
rixht,  when  he  devited  It,  to  Impoasany  bwful 
cbarge  npon  it,  eran  thou^  It  might  dertroy 
or  lately  impair  tbe  value  of  Uie  estate  of  the 
devisee.  Tbe  courts  an  powerless  to  nUevfr 
against  It 

On  Ois  appeal  e(f  tbt  plaintiff,  iktjudgvMiU 
^  (ht  Cirevit  Court  it  iglrmed. 

On  tAe  appeal  of  tht  dtfeadant,  «ueA  fvb- 
aunt  MrcMTMf,  and  the  cauw  will  be  remanded, 
with  directions  to  tbat  Court  to  render  ]udg> 
ment  for  the  plaioUil  as  indicated  in  this  ofdo- 
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Rlcbard  HORQAN,  Jr.,  tl  aU, 

B.  H.  HUQGINS  «(  oJ. 

(....Ped.  Bep,....) 

■1,  ConatrnlDf  >  will  In  the  foUowtnK  Ibd- 
Kuave:  "la  tbe  name  or  Ood.  Aman.  I,  Bller 
Oarrett,  Of  ttie  Omiatj  of  Randolph  and  BCate  ol 
Oeorgla.  being  of  perCeot  mind  snd  memorf, 
tlunha  be  given  iinlo  Qod ;  obIIIdk  Into  mind  tbe 
moit&llt;  of  body,  and  koowlog  that  tt  Is  ap- 
pointed tor  all  men  onoe  to  die.  I  do  make  and 
aidaiDtlilimr  last  will  end  teetament;  tbat  Is  to 
say.prliiolpallraQdflistof  all.Isiveaiid  reoom- 
mmd  to  tbe  earth,  to  be  buried  In  a  deoent  Cbrls- 
Uan  manner,  at  tlie  dlsaiellon  of  the  ezeouton, 
wbo  staaU  be  Isbam  Wbeeliu,  and  so  nmoh  of  my 
worldlf  estate  I  gin  and  bequeath  unto  WlUlam 
Augustus  Wlieeliu,  and  I  do  hereby  revoke  and 
diBUmull  all  oUiar  vlUa,  leonciee  and  bequeflta. 
conflnulng  tbli  to  be  mj  la*t  will  and  testamenL 
In  teaUmoQ]'  wheraaf ,  I  bare  bereuuto  signed  my 
■ignature  this  Utli  day  of  Januarr,  ISM,"— Held, 
that  the  dealBloa  of  Cba  Buprome  Court  of  tbe 
Stats  [Garrett  v.  tfheclua,  n  Ga.  V»),  boldEDg 
that  the  lnl«ntloD  of  the  tcetatoT  bv  this  will, 
lead  In  tbe  llgbt  of  ■urrouDdlnjT  drounulanoea, 
waa.  after  paying  burial  expenses,  to  give  tbe 
lemainder  of  tbe  estate  to  WllUam  Augustus 
Wheelua.  la  tbe  oorreot  ooostruotlon  of  this  trill, 
and  Is  followed  and  adopted  Id  tbia  case. 

%,  Tbm  Ood*  of  Goorgim.  anmotsd  In 
1S6S.  eontalned  tbe  ftollowlnK  proris- 
loitllS161)t  "AUpFoperty  Mcqnired 
autweqnent  to  mwikliig  of  the  will  Bh«ll 
iia—  ander  It  If  Ibi  provisions  be  iufllclentljr 
tooad  to  embrace  auob  property."  Tbta  pro- 
vlskm  la  proapeotlTe  only,  and  alter-aoqulred  real 
estate  does  not  paoi  under  a  will  made  before  this 
provMou  went  into  operation,  even  though  tbe 
testator  did  not  die  until  aTterwai-ds. 

2r,  ueoj 


DILL  In  equity  for  the  construction  of  a 


O.  A.  Howell  for  complalnaats. 

Meun.  Jolm  Xh  Hopkins  and  AIouui- 
d«r  8>  Erwin  for  respondents. 


Nowflsaa,  J.,  delivered  the  following  opin- 
ioD: 

This  1b  a  case  In  equity,  and  tbe  question 
before  the  court,  at  the  present  stsge  of  the 
is  the  coDBlruction  of  the  will  of  Rilc^ 


In  tbe  name  of  God,  Amen.  I,  Riley  Gar- 
rett, of  the  County  of  Randolph  and  State  of 
Georgia,  being  of  perfect  mloa  and  memori-. 
thanks  be  given  anto  Ood;  calling  into  mii'd 
tbe  mortality  of  body,  and  know^g  that  it  is 
appointed  for  all  men  once  to  die,  I  do  make 
and  ordain  this  my  last  will  and  testament; 
that  is  to  say,  prindpally  and  first  of  all,  I  give 
sod  recommend  to  ue  earth,  to  be  burled  in  a 
decent  Christian  manner,  at  tbe  discretion  of 
tbe  ezocnlors,  wbo  shall  be  Isham  Wheelus, 
and  so  much  of  mv  worldly  estate  I  give  and 
beaueath  tioto  William  Augustus  Wheelus, 
ana  I  do  hereby  revoke  and  dlsaunull  all  other 
wills,  tegaclea  end  bequesla,  conflnning  this  to 
be  my  uat  will  and  testamenL 

In  testimony  whereof,  I  have  berennto  signed 
my  atguature,  tbia  18th  dsT  of  Jannary,  1844. 

Robert  0.  Conner,         RUey  Garrett.  [L.  b.] 

Heseklab  Broke, 

W.  C.  Perkins. 

After  tbe  death  of  Kley  Garrett,  In  Hay, 
1880,  Isham  Wbeelus,  the  named  executor, 
having  died,  the  will  was  offered  for  probate. 
in  the  Court  of  Ordinary  in  Hall  County, 
Geor^,  by  William  Augustus  Wbeelus.  In 
tbii  proceeding  a  caveat  was  filed  by  the  next 
of  kin  and  heirs-atlaw  of  Riley  Garrett.  The 
caveat  was  on  tbe  following  grounds: 

"1.  Because  said  alleged  will  is  not  a  law- 
ful will,  because  it  was  not  signed,  executed 
and  published  as  the  lost  will  of  the  said  Rllej 
Garrett  according  to  Ihs  provisions  of  the  law 
in  sucb  casea  made  and  provided. 

"2.  Because  said  alle^d  wQl  is  null  and 
void  In  law  for  uncertainty  as  to  what  naa 
intended  to  be  conveyed  by  it,  as  to  whom  it 
waa  Intended  to  convey  anything,  and  for  un- 
certainly aa  to  what  was  meant  by  the  language 

"8.  Because  said  ^per,  offered  for  probni«. 
Is  not  tealamentaiy  in  its  cbsraRter,  and  Itw 
court  of  probate  has  no  JurisUictioo  to  admtt 
the  same  to  probate." 


IBM. 


UoBeui  T.  Huoonii. 


Ths  cue,  thiu  made  np  In  tlie  court  of 
otdlnuy,  wu  taken  l^  appeal  to  the  Superior 
Court  of  Hall  Coant^,  Georgia,  aod  by  writ  of 
error  lo  llie  Supreoae  Court  of  Ibe  Slate.  The 
floal  dedilov  In  tbe  Supreme  Court,  tbe  court 
of  lut  mort  la  (be  State,  afHrmlDg  the  Judg- 
ment of  tbe  Superior  Courtof  Hall  Oountj,  was 
in  favor  of  the  will  and  determined  that,  by 
tbe  will,  William  Augustua  Wbeelus  took  aO 
tbe  proper^  of  lUley  Qarrett,  leaa  the  expenaea 
«f  burial.  It  appean  from  ao  ezaminatloo  of 
the  erldence  aubmltted  here  od  this  queatiou, 
uid  from  tbe  report  of  the  cue  in  tbe  supreme 
court,  that  subatantlaUy  tbo  aame  eridence.  so 
tai  aa  material  and  admissible,  baa  been  sub- 
mitted here  aa  waa  submitted  In  the  state  court. 
It  may  be  that  the  ecid«nce  offered  in  this 
court  la  somewhat  fuller  iban  that  offered  lu 
ibe  state  court,  but  the  leading  tacts  which  can 
properly  be  couddered  in  coustruing  this  will, 
and  tbat  tiirow  light  on  the  queBtiou.  eeem  to 
be  subatantlally  tbe  same.  Tbe  decision  by  tbe 
Supreme  Court  of  Oeorgia  1b  reporied  in  the 
case  of  0<iT7«U  y.  Whedat,  60  Qa.  460. 

It  may  be  proper  to  obeerre  that  the  com- 
truants  In  tbe  bill  in  thli  court  are  the 
aasifineeB  of  the  heirs  at  law  of  Riley  Oarrett, 
who  were  tbe  caveators  in  the  proceeding  In 
tbe  Slate  court,  and  who  are  therefore  In  priv- 
ily with  the  complainants  and  stand  io  their 
place  a«  to  the  efferl  to  be  given  the  former 
adjudlcatiuna.  It  will  Ik  perceived  that  one  of 
the  grouBda  of  [be  caveat  In  tbe  state  court 
was  that  "said  alleged  will  is  null  and  void  in 
law  for  uncertainty  aa  to  what  waa  intended  to 
be  conveyed  by  it,  aa  to  whom  it  wa^  intended 
to  convey  anything,  and  for  uncertainly  aa  to 
what  was  meant  by  the  language  used.  This 
ground  seems  to  have  been  urged  through  tbe 
various  stagea  of  the  case,  ana  was  pamied  on 
by  tbe  supreme  court,  aa  appears  from  the 
dedaion.  After  copying  tbe  instrument  aa 
•bovo,  the  supreme  court  held  "that  such  a 
will  was  not  so  uncertain  as  to  be  void.  A 
will  should  not  be  refused  to  be  admitted  to 
probate  on  account  of  uncertainty  unleaa  It  be 
ao  uncertain  that  it  cannot  be  constmed  by  the 
aid  of  parol  teetlmony;"  and  then  proceeds; 

"It  appears  that  the  testator  In  tbia  will  waa 
ftbastard;  that  the  executor  waa  biaflistcoudD, 
aod  the  leaatee  named  was  eiecutor'a  child, 
•is  years  olage;  thathe  kept  bis  will  and  a  pho- 
tograph of  the  boy  In  bis  trunk  together;  and 
that  a  year  before  hla  death  he  stated  Ibat  thie 
legatee  waa  tbe  only  relation  heTecogDized(the 
father  of  the  legMee  having  died),  though  there 
were  others  nearer  of  kin  fa  fact  Held  that, 
in  tbe  light  of  tbe  facts,  tbe  intention  of  the 
lestatnr  waa  to  provide  for  his  burial  expenses 
and  leave  the  remsindcr  of  his  property  to  the 
I^tee  named."  The  declBion  tnus  slated, 
which  Is  copied  from  tbe  syllabi  of  the  case, 
la elaboralea  in  the  opinion  of  Jackson,  Oh.  J., 
•nbseqiiently,  in  a  case  growing  out  of  the  ad- 
ministration ot  the  Qarrett  estate.  The  Su- 
preme Court  of  Georgia,  in  affirming  the 
Awarding  of  the  ad miriist ration  to  Uuggins, 
tbe  representative  of  the  Wbeelus  estate,  uses 
this  language  In  commencioE  the  opinion  by 
Hall,  J. :  "Biiej  Garrett  of  Randolph  County 
tn  tbla  State,  in  1^44,  executed  his  ta«twill  and 
testament,  whereby  he  appointed  Isb am  Wbee- 
hja  hla  eiecutor,  and  (cave  all  bis  real  estate  to 
•  L.R.A. 


William  Angnstiis  Wheelua.'     Long  v.  Huff- 
gin*,  78  Ga.  776. 
So  It  will  be  seen  that  the  Supreme  Court  of 


from  the  same  eBlate  that  court  has  treated  tt:  _ 
question  as  settled.  It  is  said,  however,  by 
complainanta  here,  that  the  court  of  ordinary 
in  the  first  case  named,  and  (he  higher  coacta 
on  appeal,  had  no  Jurisdiction  to  do  more 
than  admit  tbe  will  to  probate;  and  (hat  all 
eipresdona  by  the  supreme  court  In  the  opin- 
ion cited  aa  to  the  construction  of  the  last 
clause  were  obiter  dieta.  In  brief  tbe  quest  ion 
is  that  tbe  Jurisdiction  of  the  court  of  ordinary 
is  confined  lo  the  queitlonof  the  probate  of  tlie 
will,  aod  does  not  eitend  10  tbe  construction 
oftbewill.  It  will  be  perceived  in  tbe  grounda 
of  tbe  caveat  that  tbe  suong  point  made  by  the 
caveators  on  the  right  of  the  propooodera  to 
have  tbe  will  admiited  to  record  was  the  sams 
urged  with  so  much  force  here,  vie :  that  it  was 
void  tor  uncertainly,  that  the  language  used 
had  no  meaning,  and  that,  without  eztrlnslc 
evideune.  It  waa  (eicept  aa  to  the  appointment 
of  an  executor  and  providing  for  the  burial 
expenses)  an  insensible  Uiing.  It  would  seem 
dimcult  for  tbe  court  todetermine  that  the  in- 
strument was  not  meaninglesa  without  flndinit 
some  meunjng.  It  might  have  found  one  of 
several  different  meanings,  but  where  it  ia  held 
upon  an  issue  ot  this  sort  that  the  paper  has  a 
deftnite  spedflc  meaning.  It  la  not  so  clear  that 
this  determination  la  without  tbe  Jurisdiction 
of  the  court  reviewing  the  Judgment  of  the 
probatecourt  on  the  question  of  the  probate  of 
tbe  will.  Attention  bas  alao  been  called  la 
argument  lo  the  laat  paragraph  in  the  opin- 
ion of  the  Supreme  Court  ot  tne  Btate,  as  fol- 
lows: "A  man  baa  a  right  to  give  enough  of 
his  propertv  to  his  executor  to  nave  hla  Dody 
buried,  ana  the  proliate  would  he  necessary  for 
that  purpose,  and,  the  factum  Ijeiog  proved, 
It  should  staitd.  But  if  there  had  l>een  nothing 
but  tbe  subsequent  bequest,  and  it  being  o'S- 
Jeded  to  for  uncerialnty,  unless  so  absolute^ 
void  aa  notto  be  aided  1^  the  rule  of  construing 
it  by  aurroanding  circumstances,  tbe  faetunt 
beiug  proved,  tbe  protiate  abould  stand,  In 
order  that  it  may  have  the  tight  of  theae  cir- 
cumstances thrown  on  it.  If  on  the  issue  of 
detitavit  od  von,  that  light  could  not  bo  used; 
for  it  would  not  do  to  defeat  a  will  as  void  for 
uncertainty,  when  It  lanotsonnceriaintbat^arol 
evidence  could  not  make  the  writing  certain  in 
meaolDg,— not  to  make  a  different  will,  but  to 
construe  the  writing,  and  thus  carry  Into  effect 
testator's  intention  aa  expressed  in  it."  It  is 
said  that  the  eipresdona  used  In  this  clause 
indicate  that  the  supreme  court  Intended  to 
leave  the  conalructloD  of  the  will  for  future  de- 
termination. An  examination  of  the  case  does 
not  auatain  this  argument.  After  three  pages 
of  the  opinion  are  devoted  to  reasoning  in 
favOT  of  the  sulBctency  of  the  language  In  the 
will,  which  baa  been  quoted,  to  convey  tbe  re- 
mainder of  tbe  estate,  after  gjylng  burial  ex- 
penses, toWilliam  Augustus  Vrbeelus,  the  lan- 
guage which  has  Just  been  given  from  the  last 
paragraph  of  the  opinion  la  lued.  Therelsmucb 
more  reason  for  treating  tUs  last  paragraph  ai 
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dicta  of  tbecourt  tbao  the  main  portion  of  tbe 
Opiofoa,  aa  contended  by  the  complainants. 
The  head  noteaof  the  case,  which  are  aupposed 
to  embody  a  sacdnct  statemeol  of  the  polnia 
decided,  are  devoted  entirely,  aa  ivlll  be  seen, 
to  tbe  question  of  William  A.Wbeelua'  rigbU 
under  Uie  wiU.  It  Beema  clear  thai  the  supreme 
court  understood  that  tbe  conat  ruction  of  this 
villwBS  property  bafore  It,  and  that  It  intended 
to  determine  it  It  is  not  deemed  necessary, 
bowever,  to  determine  whether  or  not  this  issue 
as  presented  here  Is  etrictlv  riN  judicata.  As 
peTsafldre  authority  the  opinion  of  tbe  Supreme 
Court  of  the  State  must  necessarily  have  very 
Mrong  and  weifrhty  effect.  With  tbe  same 
will  before  it,  witb  subatantially  tbe  same  aur- 
rounilintr  drcumsCaDces,  and  with  the  same 
parties  thereto,  so  far  as  legal  status  is  con- 
cerned; with  a  will  made,  and  a  lestalordylDg 
in  Georgia,  and  alt  of  tbeproperly  of  theeslale, 
both  reS  and  personal,  In  tbe  State,  and  with 
tbe  same  tasues  made,  the  decision  of  that  court. 
even  if  not  controlting,  muel  be,  as  stated,  very 
influential  here.  But  coDStrulofc  this  will  In- 
dependently of  the  decisions  of  the  Supreme 
Court  of  the  State,  is  it  void  for  uncerlaintyl 
The  argument  for  complainants  in  this  case  is 
to  this  effect:  That  tbe  Intention  of  the  tes- 
tator la  not  to  be  derivei  from  eiLrinsic  evi- 
dence unless  that  intention  is  expressed;  that 
the  question  is  not  what  tbe  testator  Intended, 
but  what  he  eipressfd;  that  the  intention  is  to 
be  obuined  from  tbe  will,  and  not  tbe  will 
from  tbe  intention;  and  that,  even  if  we  are 
absolutely  certain  from  extrinsic  evidence  as  to 
what  the  testator  Intended,  still,  unless  he  boa 
expressed  it,  the  wiUlaanullity,  Averyelabo- 
iat«  and  well'prepared  brief  and  argument 
have  been  submitted  with  quite  an  array  of 
auihoritieson  this  line,  all  ably  presented.  The 
oral  argument  to  the  same  effect  has  been 
Iborough  and  complete.  Tbe  position  that  tbe 
intention  of  tbe  testator  must  be  gathered  from 
the  will  Itself  la  imdoubt^dly  correct.     It  is 

lUstSv  true,  however,  that  the  court  must 
place  Itself  in  the  position  of  ihe  tcslator,  and 
to  that  end  may  jcatber  the  circumstances  sur- 
rounding tbe  lesUitor  at  tbe  time  the  will  was 
made  for  the  purpose  of  arriving  at  tbia  inten- 
tion. Allen  V.  lUm,  SO  U.  8.  18  How.  S8S 
[IBL.ed.  8M]. 

Sees.  24fi6  and  2407,  Code  of  Georgia,  relate 
log  to  this  subject,  are  as  follows:  24BS.  "  In 
tbe  construction  of  all  legadea.  the  court  should 
seek  diligently  for  tbe  intention  of  tbe  testator, 
and  give  effect  to  the  same,  as  far  as  it  may  be 
CO obIe tent  with  the  rules  of  law;  and  to  ibia 
end  Ihe  court  may  transpose  sentences  or 
clauses,  and  change  connecting  conjunctions. 
or  even  supply  omitted  words  in  cases  where 
tbe  clause  as  It  stands  Is  unintelligible  or  in- 
operative and  the  proof  of  iotenaon  fs  clear 
and  unquestionable;  but  if  the  clause  as  it 
■lands  may  have  effect,  it  shall  be  so  construed, 
however,  well  satisfied  the  court  may  be  of  a  dif- 
ferentteslamentaryiotentlon."  3467.  "When 
called  upon  to  construe  a  will,  tbe  court  may 
bear  parol  evidence  of  the  circumstances  sur- 
rounding testator  at  the  time  of  its  execution; 
to  the  court  ma^  bear  parol  evidence  to  ex- 
plain all  ambiguities,  both  latent  and  patent." 

Taking  this  will  and  the  evidence  submitted 
here,  sad  reading  In  the  language  of  the  8u- 
0L.K.A. 
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preme  Court  of  Georgia,  "In  the  light  of  anr- 
rounding  circumstances,"  is  it  uot  clear  what 
the  lestator  Intended?  It  Is  not  denied  that 
the  effect  of  ihe  decision  of  tbe  state  court  waa 
to  determine  the  right  of  tbe  propounders  to 
have  the  will  admitted  to  probate,  the  conten- 
tion being  Ibat  Its  construction  waa  left  open. 
On  tbe  face  of  the  paper  It  ia  perfectly  clear 
that  he  Intended  to  make  a  will,  and  by  it,  it 
must  besupposed,  to  dispose  of  all  his  prop- 


caused  sncb  extended  discussion  in  the  state 
court  and  here;  "And  so  much  of  my  worldly 
estate  I  give  and  bequeath  to  William  Auguatoa 
Wbeelus."  It  must  be  cleat  as  slated  that  h» 
intended  by  this  paper  to  dispose  of  all  his 
property,  end  except  tbe  provision  for  burial 
expenses,  there  is  no  other  dispodtlon  of  prop- 
erly than  that  contained  in  the  words  last 
Suoled.  Now,  can  there  be  any  reaflonablo 
oubt.  from  an  examination  of  this  paper  alone, 
that  tijeteslalor  Intended  to  leave  tbe  rcmalr.der 
of  bis  property  to  William  Augustus  WhcclusF 
No  other  meaning  can  be  given  it,  consistently 
with  the  view  that  by  this  paper  he  intended 
to  dispose  of  all  his  property.  It  is  clear  that 
he  did  so  Intend,  and  equally  clear  that  lh« 
only  construction  which  can  eSectuate  that 
intention  Is  the  one  just  staled.  Ivit  going, 
then,  too  far  to  say  that  this  is  a  caae  in  wbick 
tbe  courts  may  properly  invoke  and  apply  that 
portion  of  seciion  2&9,  Code  of  Georgia, 
which  authorizes  them  to  "supply  omitted 
words  In  cases  where  the  clause,  as  It  stands, 
la  uninlelliglble  or  Inoperative  and  the  proof 
of  intention  is  clear  and  unquestionable?" 
But  if  nothing  can  be  inserted,  aa  is  ao  strongly 
contended,  is  tbe  will  as  it  stands  Intelligibl* 
viewed  from  the  position  in  which  the  testator 
stood  when  it  waa  made  and  gathering  by  «x> 
trinsic  evidence  the  circumstance*  then  tui^ 
rounding  him  for  that  purpoaeT  A  case  com- 
ing as  dose  to  this  In  Its  fads  as  any  other 
dted  in  the  argument  is  that  of  Be  Bai»aft  Bt- 
iaU  {Per/dot  v.  Fladgate),  L.  R.  14  Eq.  54. 
"Die  testatrix  there  made  a  will  which  she  de- 
clared to  be  her  last  will  and  testament,  by 
which  she  appointed  an  executor,  and  after 
giving  several  legacies  proceeded  as  follows: 
"Aft^  these  legades  andiuy  doctor's  bills  and 
funeral  expenses  are  paid,  I  leave  to  my  sister 
Mary  Perkins  without  anv  power  of  control 
whatsoever  of  her  husband,  G.  P.,  In  case  of 
her  death,  to  be  divided  eoually  amonist  th« 
difldren  or  grandchildren.  This  was  held  to 
be  a  good  gift  of  the  residue  of  the  estate.  Bir 
James  Bacon,  V.  C.,  In  hia  opinion  aaya;  "I 
should  feel  tbe  greatest  obiections  to  supplying' 
anv  words  in  a  will;  but  I  do  not  think  thw 
will  unintelligible  aa  it  stands,  and  accordioglj 
I  do  not  see  the  necessity  for  supplyins  any 
words.  I  read  ibe  will  as  Intended  to  duposft 
of  tbe  whole  of  testatrix's  estate  and  effects. 
That  must  have  been  her  intention,  as  is  gen- 
erally the  cose  when  she  set  about  making  ber 
last  will  and  testament,  that  would  pass  thft 
whole  of  her  estate  to  or  in  her  executor.  Thea 
she  gives  certain  legades  which  was  the  duty 
of  ber  executor  to  pay,  then  she  says  'afterthea* 
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Icicles  are  paid,  I  leaTe  to  my  mater  Msry 
PptX!i>»,  without  sny  power  of  control  what 
werer  cd  bet  taosband,  O,  P.,  and  in  cue  ot 


cblldren  and  giandcbildren. 
the  testatrix  u  expresaed.  If  I  could  find  an 
indlcaiioii  of  any  inteotioD  to  give  anjtbisg 
else,  aa,  for  Inataiice,  a  legncy  of  600  lbs.,  it 
would  be  differcDt,  but  what  other  meanluK 
can  be  aitributed  to  these  words  except  tbal 
which  I  bsTe  suggestedl  What  answer  can 
be  given  to  the  quMtlon,  What  did  afae  tnteod 
to  leave  except  Uiis,  the  entirety  of  the  residue 
of  her  estaiet  Where,  then,  is  tbe  difflculty? 
Nodotibttbeword*resldue,*if  anpplied,  would 
latlBfy  tbe  meaning,  but  that  only  ahows  that 
tbe  meaning  of  tbe  testatrix  may  be  expressed 
by  other  words  then  those  she  had  used.  Tbe 
caeea  which  have  been  dted  furobb  no  rule 
whatever  for  tbe  Interpretation  of  tbe  present 
case.  If  the  whole  of  the  property  bad  been 
Tealized  and  placed  on  a  table,  tbe  executor 
must  have  fltst  paid  out  tbe  legacies,  and  then 
banded  overall  tbe  rest  to  the  testatrix's  sister." 

Tbe  same  argument  presented  in  tbia  was 
presented  in  that  case,  as  shown  by  brief  of 
couuael  in  tbe  report  of  that  case,  and  yet  the 
conclusion  of  the  vice-chancellor  was  as  above 
quoted.  There  was  no  language  whatever  In 
uiat  will  to  s)iow  bow  much  waa  left  to  Mary 
Ferbina,  and  yet  as  It  waa  clear  that  the  testa- 
trix set  about  making  her  lost  will  and  testa- 
ment, and  tberewasno  otber  disposition  of  ber 
property  after  certain  legacies,  except  tbe  one 
before  tbe  court  for  conatmctlon,  it  was  held 
that  tbe  intention  was  to  give  tbe  residue.  All 
that  is  said  In  favor  of  giving  efFect  to  that 
m^  with  equal  force  be  said  of  the  will  now 
before  the  court.  The  case  of  JfcAun  t.  JfoAu/i, 
1  Swansl.  201,  cited  by  com  pi  aj  nan  Is  and  favor- 
able lo  them,  vraa  decided  three  quarters  of  a 
century  ago,  and  is  not  authority,  even  in  Eng- 
land, now,  as  is  evident  from  the  decision  In 
the  case  of  Be  SaiMti't  Ettaie,  tupra. 

Tbe  Master  of  IheRolla,  in  ifoAun  v.  Mohvn, 
says:  "Tbe  court  cannot  Insert  or  transpose 
worda  for  tbe  purpose  of  giving  a  meaning  to 
inatniments  wnlch  have  none."  The  Code  of 
Georgia,  before  quoted  (S  2406),  provides  that 
"the  court  may  transpose  seotencea  or  clauses 
and  change  connecting  conJanctioDS,  or  even 
supply  oimtled  word^  in  casea  where  tbe  clause 
■s  it  stands  is  unlnletliglblB  or  inoperative  and 

?roof  of  Intention  la  clear  and  unquealjonable." 
'hla  would  seem  to  dispose  of  the  reason  Kiven 
for  that  decision  at  least.  While  the  case  of 
Bowman  v.  Themtu,  44  Md.  80,  strongly  relied 
on  by  complainants'  counsel.  Is  very  much  like 
tbe  case  at  bar,  still  it  does  not  appear  from  the 
report  of  the  case  that  tbe  facts  were  as  here. 
The  part  of  the  will  there  construed  is  stated 
In  the  report  to  be  tbe  second  clause.  How 
BL.R.  A. 


many  other  clauses  in  tbe  will  there  were  Is 
not  shown  In  tbe  report  of  the  case.  It  does 
not  furnish  simply  and  clearly  tbe  queation 
preneoled  In  Ibis  esse,  or  In  the  case,  lie  Ba»- 
ttte»  EtlaU  nipra.  It  is  probably  true,  how- 
ever, that  the  dedaion  of  tbe  Bupreme  Court 
of  Oeor^a  In  construlne  this  will  and  the  views 
of  this  court  are  not  in  harmony  with  that  de- 
cision. 

Tbe  case  cited  of  Allen  v.  Allen,  59  U.  8. 19 
How.  885  [15  L.  ed.  888],  is  unlike  this  in  its 
facts,  although  supportiog  tbe  general  position 
of  complainants  as  to  the  strict  rule  governing 
the  admissioD  of  extrinsic  evidence  id  the  In- 
terpretation of  wills;  which  position  it  is  not 
considered  necessary  to  controvert. 

Nor  is  it  necessary  to  go  further  Into  the 
many  authorities  dted  to  discuss  the  quration 
of  the  extent  aliunde  testioiouy  will  be  beard 
for  tbe  purpose  of  explaining  arnbiguitiea,  1^ 
tent  and  patent,  and  the  nice  disiinctions  xaS 
differences  In  the  several  lines  of  authorities. 
The  law  in  Qeorgia  on  this  subiect  is  now  em- 
bodied In  tbe  Code,  g  S457.  The  view  taken 
by  this  court  of  this  will  and  tbe  law  controll- 
ing its  interpretaUOD  seem  to  render  consider- 
ation of  this  phase  of  the  law  superSuoua. 

There  is  no  sufBdeut  reason  to  Justify  this 
court  in  departing  from  tbe  deciaioit  of  tbe  Su- 
preme Court  of  the  State.  On  the  contrary 
there  Is  much  reason  to  adhere  lo  it  as  a  correct 
rale  to  be  adopted  in  tbe  construction  of  this 
will 

Tbe  otber  question  submitted  In  this  case, 
and  which  may  now  be  disposed  of.  Is,  Wbat 
claasof  property  passes  by  this  willT  Tbe  Code 
of  Georgia,  %  3161,  declares:  "All  property  ac- 
quired Butwequent  to  making  of  tbe  will  shall 
paaa  under  It,  it  Its  provisions  be  suffldently 
broad  to  embrace  aucb  property."  Tbe  Code 
containing  tbls  provision  went  into  effect  Jan- 
uary 8.  1808.  The  Supreme  Court  of  the 
Stats,  in  Gibbon  v.  Offibon,  40  Qa.  563,  held 
tbat  this  section  of  the  Code  "Is  prospective 
only,  and  after-acquired  real  estate  does  not 
pasa  imder  a  will  made  before  tbe  Code  went 
Into  operation,  even  though  the  testator  did 
not  die  until  afterwards."  The  facts  here  are 
like  the  facta  there,  so  far  as  tbe  question  pre- 
sented ii  concerned.  The  will  here,  as  there, 
was  made  before  tbe  Code,  and  here,  as  there, 
tba  testator  died  after  tbe  Code  went  Into  effect. 
That  decision  must  be  controlling  here;  and 
tbe  concluaion  la,  that  the  after- acquired  real 
estate  of  the  testator  does  not  pass  by  thia 
will. 

This  disposes  of  the  questions  that  can  now 
be  settled,  and  an  order  may  be  taken  far  a  ref- 
erence lo  a  master  in  order  that  the  condition, 
extent  and  character  of  the  estate  may  be  ascer- 
tnliied,  and  the  proper  accounting  bad,  tbal 
final  decree  may  be  rendered  la  the  case. 
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WuT  YmaiRU  ScpRBMi  CouBT  or  Appbalb. 
WEST  VIRGINIA  SUPREME  COURT  OF   APPEALS. 


a«orge  W.  ATKINSON  et  al.,  Appt*.. 
Robert  U.  MILLER  •(  oL 

(,...W.V».....( 

*1.  A  p»p«r  Mad*  fttra  d«ed  of  trust 

ooliTAjlD*  l^nd  to  >eours  B  d«M  itcned  by  Uw 
ffiMltot,  but  wltbout  a  aeal,  thODl^  not  efteotual 
u  A  deed  of  triat  mt  lair,  la  an  equitable  mort- 
gage.  e>if  orceable  In  equltr.  and  mar  be  reoorded 
under  I  i,  chap.  Tt.  Co^  IBS.  aitd  wheu  reoorded 
la  a  lien  valid  asaliut  labaequent  purchaBen  and 


8,   The  BvllAbiu  In  Pnttt  v.  demeas,  i 

W.  Va.  US.  and  point  S  of  tbe  arllabui  In  Bbat- 
•  biok  T.  KnUht,  EC  W.  Ta.  no,  dlnppioved. 

(September  U,  IHD.) 

APPEAL  ^y  plaintifEs  from  a  decree  of  the 
Circuit  Court  for  JefTerson  Couatj  aub- 
OidluallDg  their  llena  on  the  property  of  de- 
fendant Miller  to  oae  held  by  James  Logie,  in 
■  Buit  brought  to  enforce  Buch  liena  by  a  aale 
of  Miller's  propertv.     AJJirmtd. 

The  facts  are  fully  stated  in  the  opinion. 
Mr,  JoBeph  Trapnell,  (or  appellanlB: 
Such  a  wriiiog  ae  that  uoder  which  Log^ie 
clalma.  not  under  seal,  doea  not  constitute  a 
lien  so  aa  to  defeat  a  aubsequent  Judgment 
creditor  or  so  as  to  give  the  bolder  priority  over 
■nch  Judgment  creditor. 

,    PraU  T.  Clanmt.  4  W.  Ta.  «I;  S/iattvek  r. 
Snisht.  25  W.  Va.  M». 

*Head  notee  by  BRAinroi,  J, 


Tbe  law  of  West  Virginia  on  thia  pdot  it 
well  settled,  and  tbe  court  in  reaching  tbia  con- 
clusion has  only  applied  weU-underetood  ptin- 
dplea  of  law  applicable  to  the  conveyance  and 
Incumbrance  of  real  estate. 

1  Am.  Lead.  Caa.  Real  EsUte,  SeS;  XeOay  v. 
Catiiib,,  H  Mo.  428;  Carniiglon  v.  Potter,  37 
Fed.  Ben.  767. 


seal  to  make  it  complete,  U  an  equitable  mort- 

^Wayt  V.  Carviithen,  21  W.  Va,  616,  520,  531; 
Daggett  v.  Rankin,  81  CaL  831;  Alexander  v. 
QAitdiTi,  5  QIU,  IttS;  Dtrtort  y.  Btmrntnu,  48 
Md.  S07.  See  also  amit^  t.  Pattim,  13  W.  Va. 
641;  WadiworOi  v.  H>nifef2,S  Johaa.  Ch.  226, 1 
N.  Y.  Uh.  L.  ed.  1085. 

This  la  BUch  a  writiog  as  can  be  admitted  to 
record  and  have  the  elTact  of  a  deed  duly  exe- 
cuted, under  Code,  chap.  74,  ^4. 

Mcaiukey  v.  &Bnen,  16  W.  Va.  794;  Wett- 


Euan*  T.  Grwn/KJW,  15  Gratt.  158. 

But  if  It  is  not  Bitch  a  contract  as  la  embraced 
In  chap.  74,  &  4,  then  chap.  74,  §  B,  does  not 
render  it  void,  and  it  ia  aa  valid  and  binding  as 
a  parol  contract  partlj^  performed;  and  a  sub- 
aequent  judgment  mil  not  override  a  prior 
parol  contract  in  regard  to  real  estate  panly 
performed. 

Floydy.  Harding,  28Qr«tt.401;  Im^t.Ho- 
gentoan  Agrie.  Imp.  Mfg.  Oo.  80  Gratt  685; 
Yming  v.  Deeriei,  81  Gratt.  804;  Alerandtr  v. 
ORiidin,  5  Gill,  189;  Dvion  v.  St'mmont,  48 
Md.  207;  Br^idtr  r.  Martin,  17  W.  Va.  276. 


Mora.— 2gii<CatiI«  mortaageK  notun  qf. 


an  Imperfect 
□  appropriate 
t  a  paitloular 
debt,  will  oreece  a  mortftage  In  equity,  or  a  apeoIHo 
Ilea  on  the  property  Intended  to  be  mortmwed. 
Uaitin  V.  Nixon,  S  Weat.  Bep.  TtS,  Ot  Ho.  %  De 
BaoouUJat  v.  Banaevaln,  3S  CaL  BIS,  mS;  Dasgett  T. 
Bankln,  81  CaL  aiT;  UoQule  *.  Fear,  IB  Ho.  H,  1 
Am.  Lead.  Bq.  CM.  HO; 

A  written  agreement  for  aeourlty  on  oertain 
property,  for  tbe  parment  of  a  debt  is  an  equitable 
mortKaae>  entoroeable  against  all  partlee  thereto 
and  thoae  having  noUoe  of  IL  Gest  t,  Packwood, 
H>Fed.Rep.eHL 

A.  written  agreement  for  aecurlty  on  oartalo 
piopertT  for  the  payment  of  a  debt  ta  In  equity  a 
mortcage.  and  will  be  entoroed  as  auoh  agalnat  all 
parties  to  the  agreement  and  tlioee  who  have  noUoe 
oflu    ThBElJJoraiiQDltoh(Or.)Aug.B,i6S». 

A  oourt  □(  equity  treatsiuiBKreement  for  a  mort- 
gage or  pledge  as  binding,  and  wlll.irlva  It  effect 
acaordlng'  to  the  iotentlon  of  the  psrtlee.  White 
Water  Valley  Canal  Co.  v.  Vallette.  82  C.  B.  £1  How. 
at,  IS  L.  ed.  151. 

An  agreement  tor  a  loan,  aooompan  led  by  a  de- 
posit of  title  papers  and  an  advance  of  money,  la  In 
•qol^  a  mortgage,  and  parties  who  deal  wtth  tbe 
drtitor  with  kQOWtedBS  of  tlie  facta  deal  at  their 
tL.RA. 


perlL  .  BodweU  v.  fTobby,  t  Ssndf.  Cb.  1^  T  N.  T. 
Ch.  L.  ed.  W6;  Rammond  T.  Burii,  8  Abb.  Pr.  ISTj 
Uowry  V.  Wood,  li  Wis.  IS;  Ckcpenler  t.  Black 
Hawk  Gold  Uln.  Co.  U  V.  7.  SI;  Jaokeon  r.  Park- 
huiBt.  (  Wend.  Sas. 

An  Bgreemeat  intended  as  a  seoorlty  for  the  pay- 
ment of  nota  Into  vbosesoevn  hands  tbey  may 
oome  Is  an  equitable  mortgage.  Pbelan  v.  OIney, 
S  OaL  ITS;  PattlEon  v.  Hull,  »  Cow.  HT;  Orattan  r. 
WlgKinB,raCal.80. 

Sucb  security  follows  tbe  notes  ss  sn  tnddentto 
the  debt.  Cnlted  States  v.  Bodge,  tl  U.  S.  A  How. 
!7S,  1£  L.  ed.  48T. 

If  a  traneaotlon  resolvta  Itself  mto  a  security, 
whatever  its  form  may  be,  it  IB  in  equity  a  mort- 
gBKe.  FIoBR  T,  Uiinn.  I  Bumn.  S8^  1  Jonse,  Hort. 
IDS;  9  Pom.  Eq.  H  U8B-US7. 

An  unsealed  Instrument  of  wrlUng,  pledging  the 
ivnt  snd  persortal  estate  of  a  railroad  oomr«iiy  tor 
the  faithful  performanoe  of  a  oonlraot.  was  beld 
to  be  anequllablemortgage.  Donald  v.  Bewltt,  9 
Ala.  S34:  Mobile  A  a  P.  R.  no.  v.  Talman.  Ill  Aj^ 
472;  Whit*orth  v.  Gaugain,  S  Hare,  *I8;  Campbell  T. 
Worthlngton.  S  Tt.  US;  Bank  of  Kentuuky  v. 
Vance.  1  LItt.  109:  Motahall  t.  Lewis.  Id.  Ul^  Ab- 
bott V.  Oodfroy,  1  HiolL  178:  Coster  v.  Bank  ot 
Georgia,  U  Ala.  8T;  Kelly  v.  Payne,  IS  Ala.  STL 

An  equitable  mortgage  passes  by  an  aselgnmeat 
of  thedebtttseouies.  Obtc  T.Gallacher,  S8II.& 
lW,t8L.ed.«n 
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ArxuiKS  V.  MiLLBB. 
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J.,  delivered  the  opinion  of  the 

Tbis  suit  in  equity  wu  brougbt  in  the  Clr- 
«nit  Court  of  Jefferaon  County  by  George  W, 
and  FBDDie  B,  Atkinson,  for  tbeniBelTei  and 
«I1  other  lien  credilon  of  Robert  M.  Miller, 
sfslDst  said  Miller,  to  enforce  the  liens  of  » 
.  judgment  infiTorof  QeorgeW,  Atkiaeon,  aod 
a  jodgment  In  Icma  ti  Fumie  B.  AtUnson, 
•EaiDBt  Miller,  both  Tendered  NoTember  80, 
1868,  by  ■  ule  of  bis  real  estate  for  the  pay- 
ment of  BBid  Judgment  and  other  liens  men- 
tioned in  ibe  bill.  Upon  a  reference  10  a  com- 
mlBsioner  to  convene  all  lienors  and  ascertaiD 
tbelr  liens,  a  report  was  made  ucertalDlng  cer- 
tain liens  upon  Miller's  land,  among  tbem  said 


before  said  commlHsioner,  tinder  a  writing  pat- 
porllng  to  be  a  deed  of  trust  executed  by  Miller 
to  Robert  M.  Duke,  truB(ee,  to  secure  said 
Logle's  debt,  dated  September  90,  1667,  and 
recorded  October  10,  1867,  becaase  of  tbe  ab- 
sence of  a  sea!  to  said  writing.  Logle  excepted 
to  the  report,  because  it  fai^d  to  report  eald 
debt  as  a  first  Ilea  on  tbe  real  estate  specified 
In  said  deed  of  trust.  The  court  sustained 
Logie's  exception,  and  in  its  decree  made 
Louie's  debt  a  first  lien,  and  thus  gave  it  prior- 
ity over  the  Atkinson  Judgments  as  tosalaland 
embraced  in  said  Iniat,  and  said  Atkinsons  have 
takea  this  appeal.  It  Uius  involves  a  contest 
between  Atkinson's  Judgment  and  tbe  Logle 
debt. 

This  case  presents  tbe  questign  whether  c 
writing  purporting  to  he  a  deed  of  trust, 
formal  in  ell  respects  save  tbe  want  of  a  seal, 
createsaliea  on  the  land  mentioned  in  It.  Sup- 
pose s  deed  for  a  fee  were  executed  without  a 
seaL  It  would  not  pass  tbe  legal  estate,  for 
our  Statute  provides  that  no  estate  In  land, 
greater  than  a  term  of  five  years,  shall  pass  ex- 
cept by  deed  or  will.  Code  1887.  chap.  71, 
S  1.  But  a  court  of  equity  would  not  allow  the 
intrnt  of  Ibe  patties,  as  manifested  by  the 
writing,  to  be  wholly  defeated  by  the  omWon 
of  a  seal,  but  woulo  treat  the  Instrument  as  a 
contract  or  agreemeet  to  convey,  or  a  memo- 
randum of  such  an  agreement;  and  properly 
•o,  for  be  who  executes  an  Instrument,  using 

Eropei  worda  of  actual  present  conveyance, 
ut  which,  for  want  of  a  seal,  tails  to  do  what 
tbe  words  were  meant  to  do,  as  fully  discloses 
a  willingness  and  Intent  to  convey  as  if  he  exe- 
cuted an  executory  contract  covenanting  to 
convey  In  future.  Accordingly,  defective 
deeds  alraed  by  the  parties,  purporting  to  con- 
vey the  legal  Uile,  but  because  of  some  delect 
not  doing  so,  are  treated  In  equity  as  aaree- 
menls  toconvev,  and  specific  execution  of  them 
will  be  decreed  by  providing  for  the  execution 
«f  a  formal  and  effectual  conveyance.  1  Hil. 
Vend.  118;  opinion  in  Whit»  v.  Donman,  In 
«xttact  given  below. 

If  ancn  is  tbe  law  as  to  a  defective  deed  pur- 
porting to  convey  In  fee,  why  is  not  an  instru- 
ment purporting  to  beadeed  conveying  in  trust 
on  like  principles  to  be  deemed  a  contract  for 
a  conveyance, — thst  Is,  for  aconveyaoce  in  trust 
for  a  debtT  The  only  difference  is  that  the  one 
!•  a  con vevance  absolutely,  theotherln  trust  to 
•ecnre  a  debt.  I  suppose  an  instrnment  con- 
veying to  A. ,  to  be  held  In  trust  for  B. ,  would, , 
«L.It.A. 


if  defective,  and  not  opemtlng  to  convey  th* 

iegal  esble,  be  treated  as  evidence  of  an  agree- 
ment to  convey,  which  would  be  speciflcall; 
executed.  The  only  diflercnce  between  the  In- 
Btrumenls  would  be  that  one  b  in  trust  for  the 
purpose  of  paying  a  debt,  the  other  In  trust  tor 
another  purpose.  In  other  words,  in  all  these 
cases  tbe  defective  instrument  te  treated  aa 
written  evidence  of  tbe  tact  that  tbe  party  did 
make  an  oral  amement  to  convey,  and  tnat  ia 
just  what  tbe  Statute  requires,— written  evl- 
dence  of  tbe  fact  tbat  a  contract  to  convey  wai 
made.  It  would  be  a  formal  memorandum  of 
the  agreement  under  the  8tatui&  In  the  faoa 
of  such  an  instrument  it  oould  not  be  said  thera 
was iH> contract  toconvey.  Our  Statute  (Code, 
chap.  74,  §  4)  provides  that  a  contract  "  mada 
for  the  conveyance  of  real  eatala  "  may  ba  ro- 
corded,  and  be  effectual  as  a  deed  conveying  tb> 
estate  as  to  creditors  and  purchasers.  An  in- 
strument made  for  a  deed  ol  trust  being,  as  I 
hold,  for  reasons  Just  slated,  evidence  of  a  con- 
tract to  convey,  it  may  be  recorded  under  this 
Statute,  because  It  is  in  the  view  of  a  oourt  of 
equitya  contract  for  tbe  conveyance  of  real  e»- 
tale  in  trust  for  payment  of  a  debt  The  do- 
fective  deed  of  trust  involved  in  this  cause  waa 
duly  recorded  before  the  date  of  appellants 
Judgments,  and  has  the  force  of  a  recorded 
contract  to  execute  a  deed  of  trust,  and  ia 
therefore  a  Hen  on  the  land  to  which  it  relates. 
An  executory  agreement  in  writing,  stipulating 
for  the  execution  In  future  of  a  mortgage  or 
deed  of  trust.  Is  of  common  occurrence,  and  ia 
valid,  and  will  be  speciflcally  enforced  in 
equity,  or,  what  Is  the  same  thing,  treated  aa 
an  equitable  mortgage.  Oti  v.  King,  8  Grett. 
234;  Alexander  v.  iVmstfn,  i  Gratt.  304;  I 
Jones,  Mort.  %  I«8. 

And  I  think  it  may  and  mnst  be  recorded  to 
affect  creditors  and  purchasers  for  value  with- 
out notice.  The  conclusion  we  have  reached, 
that  a  deed  of  trust  having  no  aeol  may  ba 
treated  as  a  contract  for  tbe  conveyance  of  real 
estate,  and  recorded  as  such  under  our  Statute, 
and  thus  create  a  lien  aa  to  creditors  and  pur> 
chasers,  Is  in  conflict  with  the  case  of  Prall  v. 
Clemen*,  4W.  Va.  448,  which  holds  that  adeed 
of  trust  unsealed  does  not  create  a  Hen  on  land, 
and  cannot  be  recorded.  In  that  case  It  is  said 
that,  "while  It  might  be  technically  a  contract 
for  the  conveyance  of  the  land,  it  is.  In  sub- 
stance, nothing  more  than  a  contractfor  a  Hen 
on  land  to  be  created  by  a  deed  of  trust."  This 
admits  that  It  Is  a  contract  for  a  conveyance  of 
the  land,  and  thia  admission  carries  wiih  it  the 
conctuaian  that  It  may  lie  recorded  under  oar 
Statute,  and  Its  force  Is  not  weakened  by  the 
proposition  that  "It  Is,  In  substance,  nothing  ' 
more  than  a  contract  for  a  lien  on  tbe  land,  to 
be  created  by  a  deed  of  trust;"  tor  a  deed  of 
trust  would  lie  to  alt  Intents  a  conveyance  of 
the  land,  though  it  be  but  to  secure  a  debt,  for 
it  would  convey  tbe  legal  title.  The  conclusion 
that,  because  It  Is,  In  substance,  nothing  more 
than  a  contract  for  a  Hen  upon  the  land,  to  be 
created  by  a  deed  of  trust,  it  is  not  a  recordabla 
paper,  does  not  follow  from  the  premlsa  It  la 
a  mm  Meguitur.  According  to  the  theory  of 
that  case,  could  an  executory  agreement  to  ex- 
ecute in  future  a  deed  of  trustor  mortgage  for 
a  debt  be  recorded  T    I  suppose  not. 

But  win  It  be  said  tbat  such  an  agreement  ta 
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Talid  Be  to  credilors  and  purcliwen  unlew  . . 
cordedT  I  Uijnk  not,  because  It  would  be 
deemed  a  contract  for  tbe  couvej'aiice  of  land, 
and  therefore  required  to  be  recorded;  but,  if 
Uie  fitalule  does  not  require  Its  recordation.  It 
Tould  not  be  void  ae  to  creditor!,  tbougb  It 
ODifht  be  as  to  purcbasers  wit liout  notice.  For 
a  like  resBoD  a  defective  deed  ma;  be  treated 
as  a  contract  for  conveyance,  and  recorded 
vith  effect.  In  mj  opinion,  the  Statute  allowi 
the  recotdflUoD  of  any  writing  evidencing  any 
contract  between  parties  respecting  real  estate, 
■o  operatlojc  as  that  It  may  affect  Gubseqnent 
purchasers  and  creditors.  This  construction 
and  application  of  the  Statute  belter  accoTn- 
plisbes  tbe  purpose  aimed  at  by  It,  requiring  tbe 
registry  of  all  Instrumenls,  aad  protecting  all 
parlies.  It  was  designed  lor  their  beneSt,  and 
should  receive  such  a  conttruction  as  to  sub- 
serve that  design.  This  constractlon  sustains 
Ueos  wblcb  tbe  parties  intended  to  create.  Ai 
we  apply  the  Statute,  it  belter  attains  the  endi 
of  JuBlice  tlian  thai  sivea  to  It  in  the  case  of 
Prail  v.  Ctemeru,  for  it  apholda.  Instead  of  de- 
feating, a  lien  under  tbe  Instrument,  according 
to  tbe  unqueationable  intention  of  the  parties, 
and  thus  carries  out  that  iniention.  Instead  of 
nullifying  it.  Its  apnlication  in  this  case  (M>mea 
wilbin  tbe  letter,  and  within  tbe  spirit,  of  tbe 
Statute. 
The  case  of  Pratt  v.  Ckmevt  was  applied 


discuBsion  of  its  principles  was  made;  and, 
though  under  it  an  instnitnent  was  held  to  cre- 
ate no  lien,  no  point  in  the  syllabus  was  based 
on  It.  And  In  tbe  case  of  Skattiick  v.  Knight, 
25  W.  Va.  G90,  it  is  Incorporated  as  law  is  the 
syllabus,  but  la  simply  referred  to  without  any 
invesligation  of  its  principles.  In  this  case, 
this  doctrine  Is  cballenged,  and  we  are  reluc- 


n  of  Its  unaoundoess,  and  its  practiced 
result  to  the  Injury  of  lienors.  Tbe  decision  in 
Pratt  v.  Cletntm,  tupra,  was  based  In  the  opin- 
ion on  tbe  case  of  White  v.  Denman,  16  Ohio, 
G9,  holding  that  "an  instrument,  executed  as 
pttEttge,  with  but  one  subscribing  witness. 


ender  v.  Seieton,  2  Oratt.  266,  fs  contrary  __ 
this,  holding  that  "a  mistake  of  the  scrivener 
Indrawing  a  deed,  whether  of  law  or  fact^  will 
he  corrected  b^  a  court  of  equity,  even  ^inst 
bona  flde  creditors  of  tbe  grantor."  In  i&<A,  I 
do  not  think  the  case  of  WkiteY.  Denman  was 
relevant  to  tbe  question  involved  in  Pratt  t. 
Clonal*,  because  that  question  was  whether  a 
deed  of  trust  unsealed  could  be  recorded  under 
onr  Statute,  whereas  Whitt  v.  Denman,  if  on 
any  statute,  was  an  Ohio  statute,  and.  I  think, 
v.ai  Bolelydecided  on  thegeneral  principle  that 
an  equitable  mortgage  Is  subordinate  to  subse- 
quent judgments,  a  doctrine  peculiar  to  Ohio, 
and   not  law  elsewhere,  and,  moreover,   the 

firinclple  of  that  case  was  disapproved  in  the 
atcr  case,  decided  by  tbe  Supreme  Court  of 
Ohio,  of  Wkite-o.  Denman,  1  Ohio  St.  Ill;  and 
thus,  so  far  as  I^att  v.  Clemen*  rests  on  the  case 
of  16  Ohio,  lis  foundation  has  fallen. 

Let  us  now  advert  to  another  view  of  the 
effect  of  said  deed  of  truFt.  Suppose  that  it  Is 
Dot  a  recordable  paper  uoder  tbe  Statute,  Ibeo  | 
SL.R.A. 


tbe  Statute  does  not  avoid  it  for  want  of  re- 
cordation, for,  of  course,  the  Statute  avoids 
only  such  writings  as  It  requires  to  be  recorded. 
Therefore,  It  Is  to  be  governed  by  the  law,  re- 

rrdleas  of  the  Statute.  What  cnatacler  does 
assume  in  this  viewT  Certainly  that  of  an 
e(]ultBble  mortgage,  under  very  many  sulbor- 
ities.  "Wherever  It  appears,  by  writing  signed 
by  tbe  partytobe  charged,  that,  fora  valuable 
consideration,  such  as  an  existing  debt,  a  debt 
at  that  tine  flret  contracted,  or  otherwise,  be 
Intends  to  charge  hl9  property  as  security  for 
money,  whatever  the  form  of  the  instrument, 
the  court  of  equity_  will  fully  effectuate  the  in- 
tention of  the  parlies  concerned.  Hence  mere 
promises,  powers  of  attomey,  deeds  imperfectly 
eiecuted,  and  other  written  papers  have  been 
held  to  create  equitable  mortgages  in  the  con- 
templation of  courts  of  equity.  William  AM. 
College  v.  Pointll,  12  Gratt.  887;  Bufnere  v. 
Pvtvey.  Id.  661;  Rusid  v.  ffumri,  i  White  A 
T.  Lead.  Cas.  Eq.  '674;"  %  Minor,   InsL  297. 

"  A  mortgage  or  trust  deed  which  cannot  be 
enforced  by  a  sale  under  the  power  or  by  Judg- 
ment of  foreclosure,  on  account  of  some  infor- 
mality requisite  to  a  complete  mortgage  or  deed 
of  trust,  will  nevertheless  be  regarded  as  an 
equitable  mortgage,  and  tbe  lien  will  be  en- 
forced by  special  proceedings  In  eqully.  The 
attempt  to  create  a  security  In  legal  form,  upon 
apeclQc  property,  having  failed,  effect  is  given 
to  the  Intention  of  tbe  parties,  and  the  lien  en- 
forced as  an  equitable  mortgage."  1  Jones, 
Hori.  ^  168. 

In  Wayt  v.  CarviOm.  21  W.  Va.  616,  it  1> 
held  that  any  deed  or  written  contract  used  by 
tbe  parties  for  pledging  real  property  as  seca- 
ilty  lor  a  debt,  which  is  informal  and  Insuffl- 
cient  as  a  common-law  mortgage,  but  which 
shows  that  tbe  parties  Intended  that  It  should 
operate  as  a  lien  or  charge  on  the  property,  will 
be  an  equitable  mortgage  and  enforced  in 
equity.  Bee  also  Knott  v.  Manufaeturing  Oo. 
30  W.  Va.  790;  Fidelity  Int.  T.  <t  8.  D.  Co.  v. 
Shenandoah  Voile!/  B.  Co.  88  W.  Va.  761. 

This  instrument  being  an  equitable  mort- 
gage, and  (let  us  suppose)  not  a  recordable 
writing,  and  therefore  not  declared  void  as  to 
creditorsand  purchasers  by  it,  but  tested  by  the 
general  law  regordlete  of  the  Statute,  what 
would  be  its  status?  It  would  be  valid  against 
MeditOTS,  though  perhaps  void  as  to  eubsequeut 
purchasers  for  valuable  consideration  without 

In  the  opinion  in  WTiite  v.  iJenman,  I  Ohio 
St  119,  Itlssaid:  "Itisaprtncipleof  familiar 
iplication  in  equity  jurisprudence  that  a  spe- 
__ac  equiteble  interest  in  real  estate,  whether  it 
be  created  by  an  executory  agreement  for  tbe 
sate  and  conveyance  of  land,  or  by  a  deed  ho 
defectively  executed  as  not  to  pass  tbe  legal  ee- 
tale,  but  treated  in  equity  as  a  contract  to  con- 
vey, oreven  a  vendors  lien.  Is  upheld  by  courta 
of  equity,  and  uniformly  take  priority,  not  only 
over  judgment  liens  and  asBignmenU  In  bank- 
ruptcy, but  also  asdgnmento  for  tbe  benefit  of 
creditors  generally." 

Judge  Green,  In  Bnffder  t.  Martin,  17  W. 
Vb>  2S9,  shows,  by  many  cases,  that  judgment 
liens  yield  to  prior  equitable  mortgages,  and 
other  trusts  and  equitable  estates  created  ty 
written  contract,  and  on  page  SOI,  says;  "It 
may  therefore  be  laid  down  as  a  universal  rule. 
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Mfabllsbed  by  nanj  cases,  that  a  judgment  lien 
Is  always  mibiect  to  eferj  possible  descriptloo 
of  equity  held  by  s  tbtrd  partv  agalDst  tlie 
debtor  at  the  time  the  judgroent  lien  attached, 
and  Ibat  it  is  Immaterla]  whether  the  rights  of 
nch  third  party  consist  of  on  eqnllable  —•-'- 


t  la  the  ludgmeot  debtor's  land,  bi 

aoitable  lien  on  his  land,  or  s  mere  equity 
lich  attacbes  to  or  affects  his  laud.    Not  Lb  i 


obtaiaed  bis  Judgment,  or  docketed  the 
notice  of  such  equitable  estate,  equitable  hdu, 
or  mere  equity.     If  theybe  priorlnUme  lo  the 

Judgment,  they  will  alnsya  be  preferred  to  the 
odgment  ilen.  Tbe  authoiitl^  we  have  cited 
abuodattUy  SURtaio  this  concluaioa,  and  there 
U  no  exceDtion  to  the  universal  rule,  except 


where  such  exception  Is  made  by  statute  law." 
It  follows,  therefore.  tbatthiBdefectivedeedot 
trust  as  HD  equitable  mortgage,  being  prior  in 
time  to  tbe  Judgments  of  Ihe  appellants,  takes 

Erecedecce  over  them,  tboui^h  it  mi^tit,  lu  ibis 
iCter  flew,  be  subordinate  to  deeds  of  trust. 
And  so,  whether  we  view  this  3eed  of  trust  as 
a  contract  for  a  conveyance  recordable  under 
the  Statute,  wbicb  we  hold  It  to  be,  or  as  an 
equitable  mortgage  recordable  under  tbe  Blat> 
ute,  or  as  sn  equitable  mortgage  not  recordable 
under  tbe  Blatnie,  it  Is  to  De  preferred  10  the 
Judgments  of  tbe  appellants,  and  on  tioth 
grounds  their  appeal  is  not  well  taken. 
Therefirre,  we  ajtrm  the  decree. 
Ungllah  and  BrMnnon,  JJ,,  cOQCUmd; 
ZidOfta,  J.,  abeeoU 
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Samuel  LOCKARD,  Aj^t. 

(....N.  r...,.) 

Tha  conunetioemMit  of  mn  aeUon  hf 
•nbrtltntod  BAiTlce,  In  aocordanoe  with  tlie 
reqnlrementa  of  Code  Civ.  Proo..  H  185-43T,  of  the 
sunmons  whlob  has  been  delivered  to  ttiesherlS 
for  senioe  baton  the  cause  ot  action  has  iMoome 
barred  br  tke  BtBtote  of  Umltatlona,  will  pro- 
vent  a  plea  or  tbe  Statute  from  defeaUns  tbe  ao- 
tion,  U  such  aervloe  Is  made  within  the  time  pre- 
scribed t);  Co<le  Civ.  Proo.,  I  8S9,  providliw  that 
the  attempt  lo  oommenoeanaatloiiby  dellvertDB 
tbe  summons  to  a  sheriff  tor  servloe  shall  be 
equlvnleot  to  Its  commeuoement  so  far  as  tbe 
BtHtute  of  Limltatlone  la  conoemed,  provided  tbe 
Bctloii  fs  actually  oommenoed  wlUiins  certain 
time  tbereaf (er,  although  tbat  seotlini  mentions 
■sameansof  commsnolnB  the  aotlo^only  per- 
•onal  aervloe  and  servloe  br  publloatlon. 

(October  T.18B0.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Qeneral  Term  of  tbe  Supreme  Court, 
Second  Department,  affirming  a  judgmeut  of 
the  City  Court  of  Brooklyn  entered  upon  a  ver- 
dict directed  for  plaiuttS  !□  an  action  to  recov- 
er the  amount  alleged  lo  be  due  on  a  promts- 
■Oij  note.     Aprmed. 

Statement  by  Pftrker,  J.: 

This  is  an  action  brought  by  tbe  plaintiff  to 
recover  on  a  promissory  note,  with  Interest 
tiom  tbe  date  of  Its  maturity,  and  also  for 
goods  sold  and  delivered. 

Bo  much  of  Ibe  judgment  as  embraces  the 
amount  found  to  be  due  for  goods  sold  snd 
delivered  Is  not  questioned.  Tbe  appellant  as- 
signs for  error  ihat  portion  of  the  Judgmeot 
which  includes  Ibe  amount  adjudged  to  be  due 
on  the  note,  on  the  ground  that  it  Is  barred  by 
the  Statute  of  Llmitailona.  The  note  became 
due  and  payable  May  20,  1880.  Defendant 
nevermade  any  payment  on  account  of  either 
the  prlnclpel  or  Interest  secured  thereby.  On 
the  18th  day  of  May,  I8se,  tbe  plaintiff  cauHed 
9L.R.A. 


to  be  delivered  to  the  sheriff  of  the  county  In 
which  the  defendant  resided  a  summons  and 
notice,  with  Ibe  intent  that  it  should  be  actu- 
ally served  upon  the  defendant. 

Before  tbe  expiraiion  of  tbe  time  for  the 
service  thereof,  as  provided  by  section  3IKI  of 
the  Code  of  Civil  Procedure,  a  return  was  made 
by  the  sberilT  tbat  proper  and  diligent  effort 
had  been  made  to  serve  the  summons  upon  tbe 
defendant,  but  that  be  avoided  service  so  tbat 
no  personal  service  could  be  made.  Thereaf- 
ter, and  on  the  8th  Aaj  of  Jane,  1866,  an  order 
authorizing  and  directing  a  substituied  service 
of  tbe  summons  was  dul^r  granted,  and  in  pur- 
suance thereof  such  scrvico  was  made  wiibin 
ten  days  thereafter. 


Parker,  J.,  delivered  the  opinion  of  tha 

Had  the  sheriff  succeeded  Id  making  person- 
al service  within  tbe  time  prescribed  by  section 
899,  or  hnd  there  been  a  first  publication  of  the 
summouB  pursuant  to  an  order  for  service  upon 
him  in  tbat  manner,  then  It  is  conceded  that  tbe 


decision  of  Ibe  court  would  not  admit  of  ques- 
tion. But  the  summons  was  no!  served  person- 
ally, orby  publication,  but  a  substituted  serv- 
ice thereof  was  timely  made  in  accordance  with 
section.i  435  and  437  of  the  Code  of  Civil  Proced- 
ure. The  appellant's  ci'Dtention  is,  that  while 
the  action  was  properly  commenced  by  a  sub- 
BtiUited  service  of  tbe  summons  duly  author- 
ized, nevertheless.  It  did  not  operate  to  save  the 
note  from  the  bar  of  the  Statute,  because  the 
summons  was  not  served  either  personally  or 
by  publication.  We  think  otherwise.  By  sec- 
tions 880  and  883  of  the  Code  of  Civil  Proced- 
ure It  is  provided  tbat  an  action  upon  a  con- 
tract obligation  or  liability  must  be  commenced 
wilbln  sli  years  after  the  cause  of  action  has 
accrued.  Section  898  provides  that  an  action 
is  commenced  against  any  defendant,  wilhin 
the  meaning  of  any  provision  which  limlla  the 
time  for  commencing  an  action,  when  the 
summons  is  served  upon  him,  or  on  a  ci^ 
defendant  who  is  a  Joint  contractor,  ot  otbcr- 
wise  united  in  interest  with  blm.  I 


Hew  Tobk  Coubt  or  Afteaia 


Ocrr., 


To  niMt  »ny  emergency  whlcb  might  arise 
by  tbe  DeMsaary  abarace  or  coucealmeot  of  a 
debtor.  It  waaptovided  byaectloD89gtfaat"aii 
attempt  to  comtneDce  an  action  in  a  court  of 
record  ta  eguiTalent  to  tbe  commencement 
tbereof,  wltfaln  the  meaning  ot  eacb  provlaiOD 
of  tills  Act.  nbicb  limits  the  time  forcommeac- 
inj;  an  aclion  nben  tbe  nimmoDS  is  delivered 
vith  the  intent  that  it  shall  be  actually  served 
to  Iho  sheriff"  of  tbe  county  In  which  the  de- 
fendant ^eside^  if  "  followed  within  sliiy  days 
after  tbe  eipiralion  of  tbe  lime  limited  for  the 
actual  commeni-emeiit  of  tbe  action  by  personal 
service"  of  the  aummon*.  or  by  ibe  flrsl  publl- 
ration  thereof  as  esainal  that  defendant,  pur- 
suBDt  to  an  Older  of  service  upon  bim  in  ibat 
manner. 

It  la  apparent,  from  tbo  several  sectinna  to 
Kliich  we  have  alluded  tbat  the  Legislature 
Intended  that  whether  a  cause  of  action  should 
be  deemed  barred  by  limitation  of  time  should 
be  deifcudeut  upon  tbe  actual  commencement 
of  the  action,  and  not  upon  tbe  manner'lo 
Thidi  tbe  summons  should  be  served. 

Now,  tlila action  wasduly  commenced  within 
th«  dme  prescribed  by  section  8&0,  by  a  sub- 
stituted terrice  of  the  summons  in  accordance 
with  the  requirements  of  sections  489,  489  and 
^7.  and  these  sections,  formioK.  u  they  do,  a 
part  of  the  same  Statute,  muat  be  construed  to- 
gether. Section  487  provides  thai  in  the  case 
of  a  substituted  service  of  asummons  "the  same 
proceedings  may  be  taken  thereupon  as  if  it 
had  been  served  by  publication. "  These  two 
melbods  of  service  are  thus  pronounced  to  lie 
of  equal  force  in  tbe  support  which  they  give 
to  proceedings  based  tbereon.  Sacb  may  there- 
fore be  reearaed  as  the  equivalent  of  the  other 
where  either  method  of  aernce  is  authorized. 

In  Bmtavy  v.  Rictelti.  Bl  N.  T.  688,  the  de 
fendant  appeared  generally,  and  subsequently 
moved  to  discharge  an  attachment  on  tbe 
groimd  that  pemonal  service  of  the  summons 
was  not  made  within  thirty  days  after  the 
granting  of  the  warrant,  as  required  by  section 
6S8;  and  this  court  held  tbat  such  section  must 
be  read  with  section  424,  which  provides  that 
the  "  Toluntaiy  general  appearance  of  the  de- 
fendant Is  equtvaleut  to  personal  service  of  the 
summons  upou  him." 

Following  tbe  rule  adopted  In  tbat  case,  aec- 
tiOD  B99  must  be  so  read  as  to  entitle  a  plaintiff 
to  the  beneSt  of  that  section,  where  the  deliv- 
ery of  the  summons  Is  followed  within  the 
time  therein  prescribed  by  tbe  flnt  publication 
of  tbe  summons,  pursuant  to  an  order  for 
service  in  that  manner,  or  by  lis  equivalent,  a 
lubatltuted  service  of  the  lummonB.made  pur- 
suant to  sections  436-437  inclusive. 

The  Judgment  thould  bt  affriMd. 

AH  concur,  except  Potter.  J.,  absent 


LouU  ENGELHORN.  Bttpt., 

9. 

Alexander  H.  REITLINGER  tt  at..  AppU. 
( R.T ) 

An  a4stIoii  fbr  breach  of  eontntct  to  pur- 

abase  a  oerUlu  quaDtitr  Of  qulntne,  tbe  terms  Of 
irhtcb  aro  let  ou  t  In  a  broker's  lale  QOta,irhIoli  oon- 

B  U  U.  A. 


talDi  BtlpnlatKiiiaflDTTKlDg  tba  qoantttj  MM,  tt« 
price,  the  ^aoeot  delivery  and  tbe  Hma,  place  and 
nunner  ot  pajment  Of  purnhann  moiHT,  oamMit 
tM  defeated  l^ahowiDB  a  bmaebbr  theieUerot 
a  cxmtemporaneoua  pwol  avteement,  whSeh  ts 
alleged  to  have  bean  an  IndnomneDt  to  tbe  oon> 
tnu>t.  to  advanoe  tbe  prioe  ot  qulnliia  and  notlff 
the  tiade  of  snob  adranoei  enwelally  whaae  It 
doea  not  appear  tbat  (ha  paml  affreemeDt  waa  « 
tbe  vaUdltr  <tf  tbe  eon* 


lOctobar  T.  UtO.) 

APPEAL  by  defendants  from  «  }t)d«iMnt 
of  the  General  Term  of  tbe  Superior  Court 
of  the  City  of  New  York  overrultDg  exceptions 
directed  to  be  heard  before  it  in  the  flrat  in- 
stance and  ordering  Judgment  to  he  entered  on 
the  veidict  directed  by  the  Trial  Term  in  favor 
of  plaintiff  la  an  action  brought  to  recover 
damages  for  an  alleged  breach  of  a  contract  to 
purchase  certain  qumina.     SJl^nMd. 

Statement  by  Browji.  J.: 

Appeal  from  a  Judgment  of  tbe  Qeneral  Term 
of  the  Superior  Court  of  tbe  City  of  New  York, 
entered  upon  an  order  which  overniled  defend- 
ants' exception,  and  ordered  judgment  opoo  a 
verdict  directed  by  the  court. 

This  action  was  for  breach  of  contract  In  re- 
fusing to  accept  fifteen  thousand  ouncea  of 
quinine  which  defendants  had  agreed  to  pur- 
chase from  the  plaintiff's  assignors  by  a  con- 
tract dat«d  February  7, 188T.  "rhe  (jninlne  waa 
to  be  shipped  from  Europe  and  delivered  to  de- 
fendants in  Uarcli  following,  Tbe  defense 
was  that  the  agreement  was  entered  into  upon 
condition  that  if  the  defendants  would  ex- 
ecute the  contract  the  platntifTs  assizors 
would  immediately  raise  the  price  of  quinine 
from  flfly-nlne  cents  to  sixty-one  cents,  and 
would  issue  a  ctreutar  to  the  trade  to  tbat  effect, 
and  that  that  condition  was  never  performed 
by  the  ptaintlft's  assignors.  Tbe  quinine  was 
tendered  to  the  defendanls,  who  refiued  to  ac- 
cept it,  whereupon  it  was  sold  upon  notice  to 
them  for  their  account  and  resulted  in  a  loM. 
The  court  directed  a  verdict  for  the  plaintilF. 

Further  facia  appear  in  the  opinion. 

Mr.  Adolph  L.  SsMi^er,  for  appellants; 

The  cooiract  was  entered  into  by  defendants 
upon  condition  that  Ibe  plaintiff  would  im- 
mediately thereupon  raire  the  price  of  quinine 
to  slxiy-one  cents,  and  issue  a  circular  to  the 
trade  to  that  effect;  and  tbe  evidenre  shows 
that  the  contract  would  not  otherwise  ttava 
been  made. 

An  executory  consideration  generally  con- 
stitutes a  condition  precedent,  to  be  performed 
by  plaintiff  before  bis  right  of  action  accmea. 

1  Cbitty,  Cont.  lltb  Am.  od.  73;  S  Cbtuy, 
Cont.  11th  Am.  ed.  1082-1064,  1090;  Qnint  v. 
Johnttm,  0  N.  Y.  847;  Grant  v.  EnvbtO,  % 
JonesA  6.  468;  Tiptcn  v.  Feitvsr,  80  N.  Y.  4  " 


Pordage  v.  Colt,  1  Wms.  Saund.  S19A:  Morrit 
T.  miUT,  1  Denlo.  69;  Bider  f.  Pond.  18  Barb. 
170;  Day  v.  D<m,  S  Wend.  189;  Man^fitU  v. 
Nfw  Tark  0.  Oi  H.  S.  R  Go.  8  OenL  Rep.  199, 
103N.Y.  811;  Omt,  v.  Beard.  86  N.  Y.  88,  88j 
3  Benjamin,  Bales,  Sth  Am.  ed.  gg  664.  85S; 
TompkiTtt  T.  EUM,  0  Wend.  4B6. 

Representations  made  by  the  agent  to  ■  ptn- 
chaser   as  an  inducement   to   concluding  ■ 


188a 
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pordjaK,  form  part  of  Hitmgmta  and  will 
biiKt  the  principal. 

AAtm  V.  OoodfpMd.  73  N.  T.  108,  118,  tU; 
Bottwitk  t.  BalHmort  A  0.  B.  Oa.  45  N.  Y. 
71S;  Joknton  t.  OppmAeim,  SB  N.  T.  293;  Bern- 
ington  t.  Palmer,  62  N.  Y.  88,  84;  Br«ai*n  F. 
Int.  Oo.  T.  Burger,  10  Hud,  S6. 

Tbii  Inducement  could  bftTe  been  properly 
(■tabliabed  by  parol. 

BemMi  T.  Sobifuon.  110  N.'Y.  604;  Otapfn 
T.  BebKn,  78  N.  Y.  7«-8S ;  Bt  WathingUm  Park 
Comn.  02  N,  Y.  IM;  BmUm  v.  Martin,  fiS  N. 
Y.  570;  Greenl.  Ey.  BS  S77, 388;  ffiifon  t.  ftin- 
iaU,  67  N.  Y.  888,  841;  3  Pargons,  Cent.  7Ui 
•d.  COl;  Benard  r.  SampMn.  13  N.  Y.  666;  Ooe 
T.  Tough,  116  N.  Y.  378. 

Mr.  3,  H&mpdan  Doii|h«rt]r,  for  le- 
ipondent; 

The  bDUKbt-Btid-wId  nolea  conatitate  &  full 
u)d  cnrnpTete  conlract  to  aell  and  purchaie 
qufnine. 

Such  a  contiact  fallt  within  the  rule  which 
forbida  parol  evidence  to  modify  any  of  Its 

Eighmii  t.  Taylor.  08  N.  Y.  S88.  290,  396; 
WOaon  T.  Been,  74  N.  Y.  581,  686;  Johntm  y. 
Oppenheim,  65  N.  Y.  380;  yanmberg  v.  Tovttg, 
44  N.J.  UBSl-.Angellv.Dukt,  82  L.  T.N.  6. 
820;  MeOormie/c  Martniiting  MaeA.  Oo.  v.  Wil- 
ton, 39  Hinn.  467.  See  also  Snowden  t.  Ouion, 
3  Ceol.  Rep.  447. 101  N.  Y.  46B.  462.  468;  Limg 
V.  MiOerton  Iran  Oo.  3  Cent.  Rep.  276.  101  N. 
Y.  688:  aehmitOer  t.  Bimon,  114  H.  Y.  176.  184; 
SuyOain  t.  Clark,  3  Sandf.  188;  Nnubmry  t. 
WoU,  84  N.  Y.  676;  Butler  f.  Thomttm,  93  U. 
8.  413,  23  Ia  ed.  684. 

There  are  only  three  daaeea  of  cases  In  wblch 
it  is  pro  per  to  eh  ow  by  evidence  outidde  of  the 
written  InatromeDt  that  a  contemporaneouB 
oral  agreement  was  made  wblcb  effects  the  ap- 
parent DieaniD^  of  the  writing;    (1)  where  the 


r  the  « 


iting. 


ataovrlng  that  it  was  conditional. 

Jones,  ConL  g  120. 

The  present  contract  has  the  fuitber  proteo- 
tlon  wbich  the  Statute  of  Frauds  fumishea  to 
conlracts  of  sale.  The  writlog  Is  deemed  to 
eipreaa  all  the  lerms  apon  wbich  the  s^  Is 

The  memorandum  cannot  be  helped  by  parol; 
DOT  can  parol  evidence  be  glveu  to  modify  tbe 


Wright  T.  Welti,  26  N.  Y.  160;  SUne  t. 
Brtmmitv.  68  N.  Y.  B98j  Bill  t.  Blake.  97  N. 
Y.  216;  mUiamt  t.  BoKimok.  78  He.  186;  Ben- 
jamin, Sales,  &  806;  Salt  T.  Darragh,  2  HIIL 
196;  £lruin  t.  Bmnden,  1  Cow.  390;  XeOon- 
nta  T.  BriUhart,  17  HL  860;  Oordm  y.  2/ia- 
mann,  118  N.  Y.  1S3,  reversing  43  Hun,  656. 

Brown,  J.,  delivered  ihe  opinion  of  the 


Dated  New  York,  February,  7,  1887. 
Sold  for  account  Uesars.  C.  FT  Boehrlnger 
ft  Boebne  to  Heesis.  A.  H.  ReitlinKer  A  Com- 
pany, fifteen  thounnd  ounces  B.  &a.  snlphate 
8L.R.A. 


of  quinine,  in  lOO-ounce  tins  at  Afty-nlne  cents 
per  oonce,  casb  ten  dava  from  deliveiy;  de- 
livery to  be  bad  from  a  March.  1867,  shipment 


(Signed)       SL  John  Brothers. 

Tbe  defendants  sought  to  show  that  said 
agreement  was  entered  Into  by  them  upon  the 
repreMUtatloua  made  by  tbe  broker,  and  upoD 
the  condition  tbat  the  price  at  wbich  Boeh- 
rlnger &  Uoehoe  would  continue  selling  quinine 
would  be  slity-one  eenta  per  ounce,  and  upon 
the  further  condition  that  the  said  Boehringer 
&  Soebne  would  Issue  a  circular  to  the  trade  to 
that  effect.  The  trial  court  received  the  evl* 
dence  offered  by  the  defendants  to  establish  this 
allegation  over  the  plaintiff's  objection  and  ex- 
ception, but  at  the  close  of  tbe  defendants'  oass 
ruled  that  the  proof  did  not  make  out  a  defense 
and  dlrecledaverdictforthe  plaintiff,  to  which 
ruling  the  defendanta excepted. 

The  general  rule  whidi  excludes  parol  evi- 
dence when  offered  to  ^ntradict  or  vary  tbe 
terms  or  legal  import  of  a  written  agreement  is 
BO  well  settled  In  this  State  as  not  toM  a  proper 
subject  of  discusHlon.  It  has,  however,  many 
exceptions,  and  its  full  application  haa,  by  the 
deculoue  of  the  courts,  been  reatrlcted  within 
narrow  limits. 

In  an  action  by  a  promisee  a  promisor  may 
sbowsfallureof  BConsideratloD  for  thepromiie 
Hued  upon  {Eatlman  v.  Shaa,  66  N.  Y.  632), 
or,  tbat  the  contract  was  destined  to  take  effect 
only  on  tbe  liappening  of  some  future  event, 
ana  upon  concition  that  it  was  to  be  binding 
only  upon  performance  of  a  condition  pre- 
cededt  resting  in  parol  {Bertlon  v.  MarUn,  63 
N,  Y.  670-^74;  J^Uiard  v.  Chafte,  92  N.  Y. 
686;  Regnold*  v.  BMnion,  110  N.  Y.  664);  or 
that  the  instrument  sued  upon  wssexecuted  In 
pert  performance  only  of  an  entire  oral  agree- 
ment (Chopin  T.  BobKm,  78  N.  Y.  74;  Briggi  v. 
Hilton.  99  N.  Y.  617;  BinMedge  v.  IKorffttn^n 
Oo.  119  N.  Y.  5S2},  and  It  has  no  appiiCBtioo 
to  collateral  undertakings.  LindUy  v.  Laom, 
170.  B.  N.  a.  678;  Jefffry  v.  Walton,  1  Stark.  N. 
P.9e7;  Baltm^nanv.  Pitree,  8B11I.  171;  Enkiat 
V.  Adiani,  L.  R.  6  Ch.  App.  766;  Morgan  v. 
QrijUth,  L.  R.  6  Excb.  70. 

Tbe  subject  has  been  so  fully  considered  In 
recent  cases  In  this  court  tbat  any  discussion  of 
tbe  reason  or  policy  of  tbe  rule  and  Its  excep- 
tions is  now  unneoessary.  t3ee,  in  addition  to 
the  cases  cited,  Johntem  v.  Omenheim,  65  N.  Y. 
380i  Wilton  v.  Dim,  74  N.  Y.  581;  Eightnit 
V.  Taylor,  98  N,  Y.  288;  Bnovden  v.  Ouion, 
101  N.  Y.  4S8,  2  Cent  Rep.  447;  SchmiCtltr  V. 
fiimon.  114  N.  Y.  170. 

The  general  rule  requires  the  rejection  of 
parol  endence  when  its  effect  would  be  to  cut 
down  or  destroy  stipulations  and  audertakings 
entered  Into  between  parties  and  by  them  put 
In  writing.  All  prior  and  contemporaneous 
negotiations  and  oral  promises  In  reference  to 
the  same  subject  are  merged  in  the  written 
contract,  andthe  rights anddnties  of  the  parties 
are  to  be  determined  by  that  Instrument, 
When  that  has  been  executed  It  Is  then  coaclu- 
sirely  presumed  that  It  contains  the  whole  en- 
iment  of  tbe  parties. 

Wilion  V.  Dem  it  was  ssid '  'the  very  reason 

of  the  rule  which  ezclndes  evidenoe  of  declars- 
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tloDB  la  to  avoid  the  TmcertatDtiea  allcndkiit 
upon  auch  evideoce,  and  equity  will  not  set 
aside  thu  Important  and  veli-eettled  rule  for 
the  purpose  of  rellevlD);  a  [jan;  a^last  a  risk, 
which,  upon  bU  own  sbowing,  if  it  be  true,  be 
hu  Toluntaril;  Incurred."  And  accordingly  ft 
was  held  In  that  case  that  a  ffritleo  lease  would 
Dot  be  canceled  upon  the  fnoaiid  that  coDtem- 
poraaeoua  or  pre<^ing'  oral  stipulatloiia  in  ref- 
erence to  the  rumiBhing  of  the  houae  bad  not 
been  performed. 

In  Eighmie  t,  Tiiytor,  tapra.  It  was  satd: 
"The  writings  wbfcb  are  protected  from  the 
effect  of  contemporaueous  oral  etlpnlatione  are 
thoaaconlaininglbetermBofacoDtiactbetneeD 
the  parties  and  desired  (o  be  the  repository 
aod  eTideoce  of  their  final  intentloo.  If,  upoo 
InspeclioD  and  study  of  the  writing,  read,  it 
may  be,  in  the  tight  of  aurrounding  drcum- 
itanceB  in  order  to  sbow  its  proper  understand- 
ing and  int«rp''etattoD.  It  appears  toconiain  the 
eD>!ageinenc  of  the  parties  and  to  define  the 
object  and  measure  the  extent  of  such  engage- 
ment, it  constilulcs  ttie  contract  between  tbem, 
and  ia  presumed  to  conlaio  the  whole  of  that 
contract.  .  .  .  Where  the  writing  does  not  pur- 

Eort  (0  disclose  the  contract  orcoverit;  where, 
1  view  of  its  language,  read  in  cotinection  witii 
tbe  attendant  facts,  it  seems  not  designed  as  a 
wrttteD  statement  of  an  agreement,  but  merely 
aa  the  eieciition  of  some  part  or  detail  of  an 
uneipressed  contract;  where  ft  ptirjwrts  only 
to  state  one  side  of  an  agreement  merely,  and 
ia  the  act  of  one  of  the  parties  only  In  the  per- 
formance of  his  promise, — to  these  and  like 
cases,  tbe  ezceptton  may  property  apply  and 
tbe  oral  agreement  be  shown. 

We  have,  then,  but  to  examine  tbe  character 
of  the  writing  executed  by  tbe  parties,  and, 
reading  it  in  the  lifiht  of  their  purpose  and  sur- 
roundings, determine  wbetber  It  falls  within 
any^  of  tbe  exceptions  to  tbe  general  rule  goT- 
eroing  tbe  construction  of  auch  iDStromcnts. 
The  plaintifTa  assignors  were  manufacturers 
and  the  defendants  were  merchants.  In  a  con- 
tract between  them  for  the  sale  and  purchase 
of  the  manufactured  article  we  should  expect 
to  find  stipulations  covering  the  quantity  of  the 
article  sold,  the  terms,  and  place  of  itsdelivery, 
and  tbe  lime,  place  and  manner  of  payment  of 
the  purcliaae  money. 

All  these  are  found  In  the  writing  in  question. 
The  quantity  of  quinioe  sold  was  fifteen  Uiou- 
sand  ounces.  It  was  all  to  be  delivered  at  one 
time,  from  a  shipment  to  be  made  from  tbe 
factory  in  Europe,  in  March,  1887.  The  price 
was  flity-nine  cents  per  ounce,  and  It  was  to  be 
paid  in  cash  within  ten  days  after  the  delivery 
of  tbe  goods. 

Here  is  a  complete  agreement.  It  oovera  the 
obligations  and  duties  of  both  parties,  and  it 
leaves  notbing  unprovided  for.  If  it  Is  to  be 
controlled  by  evidence  of  the  parol  stipulation 
alleged  iu  tbe  answer,  the  entire  contract  ia  to 
be  changed.  The  seller's  obligation,  instead  of 
beinif  limited  to  a  delivery  of  the  quinine  at 
tbe  Dme  mentioned,  ia  increased  by  a  duty  of 
raising  the  price  of  bis  goods  and  notifying  the 
trade  of  that  fact.  His  right  to  the  purchase 
money  and  the  defendantr  obligation  to  pay 
the  same,  instead  of  being  dependent  upon  a 
delivery  of  tbe  quinine,  Is  made  to  depend  upon 
another  condilion  not  mentioned  In  the  written 

sua  A. 


agreement,  and  -  wholly  independent  of  the  de- 
livery of  tbe  goods.  In  other  words,  a  new 
contract  is  to  be  proven  by  parol,  and  Uie  writ- 
ten engagement  of  tbe  parties  Is  to  go  for 
notbing.  We  are  lo  go  outside  of  the  matru- 
ment  to  find  a  stipulation  upon  which  the 
validity  of  the  contract  Is  to  depend,  and  then 
we  are  to  enforce  the  parol  stipulation,  to  the 
absolute  destruction  of  the  written  instmmenC 
In  the  face  of  aucti  a  result,  it  might  well  be 
asked,  What  would  be  left  of  the  rule  which 
forbids  parol  evidence  varying  the  terma  of  a 
written  contract  r 

It  we  turn  to  tbe  evidence  that  waa  received 
by  tbe  couri,  it  wiU  be  seen  that  the  oral  atipn- 
lation  was  not  a  condition  precedent  to  tbe 
validity  of  the  contract.  The  evidence  of  Wil- 
liam licitllngerandof  Mr.  St.  John,  the  broker, 
waa  to  the  effect  that  tbe  price  wotild  be  tslMd 
if  the  contract  was  made. 

"If  you  make  this  contract,  the  teller  wDl 
iasue  a  circular  that  tbe  price  will  be  aix^-oQe 
cents,"  wss  the  evidence  of  Reitlinger  aa  to  the 
representations  of  the  broker.  St.  John  teeti- 
6ed  that  Boeliringcr  said  to  him  "that,  having 
sold  fifteen  thousand  ounces  at  fifty-nine  cents, 
he  would  advance  the  price  to  sixty-one  cenia; 
he  would  sell  but  fifteen  thousand  ounces  at 
fifty-nine  cents,  and  then  would  advance  the 

{rice  to  statyone  cents.    Upon  that  statement 
predicated   that  made  by  me  to  Mr.  Belt- 

From  this  evidence,  which  is  undiapiited,  It 
la  apparent  that  a  aale  waa  to  precede  tbe 
advance  in  the  pries.  Instead  of  being  a  con- 
dition upon  the  performance  of  which  the 
validity  of  the  contract  waa  to  depend,  the 
advance  in  price  was  to  follow  a  contract  wbich 
should  bind  the  defendants  to  the  purchase  of 
fifteen  thousand  ounces  at  fifty-nine  ceoia. 
And  this  was  so  understood  by  the  defendania. 
The  promise  to  advance  the  price  was  cod- 
taineo  In  a  letter  from  the  broker  to  the  defend- 
ants, sent  to  them  with  the  contract,  and  when 
Mr.  Reitlinger  was  asked,  on  croe8-examin»- 
tion,  why  he  did  not  send  back  the  letter  and 
the  contract  and  aak  Hr.  St.  John  to  put  the 
clause  into  the  contract,  and  have  Boehringer 
and  Soehne  agree  to  It,  be  answered  "  I  trusted 

Mr    fit    .Tntin  ''       T>iat  ta    b-nnwfnff  tha  rsnntarktm 


We  are  of  the  opinlon-tfaat  to  except  thla  case 
from  the  rule  that  written  ooniracta  cannot  be 
controlled  by  conlemporaneotia  oral  atlpula- 
tions  would  be  to  set  aside  tbe  rule  altogether, 
with  a  result,  aa  was  said  by  Jvdg»  Rapailo  iu 
Wilann  v.  Deen,  that  "  writings  would  be  of 
little  value,  as  they  could  always  be  controlled 
by  oral  evidence  of  what  waa  said  by  the  par- 
ties at  the  time  of  their  execution." 

Tht  j-udgment  thmild  be  aMrmed,  wilA  totU. 

All  concur,  FoU«tt,Cn.  J.,  on  the  following 
grounds: 

Tbe  defendants  have  not  pleaded  directly,  or 
by  implication,  that  the  agreement  to  advance 
the  price  was  collateral  to  the  contract  of  aale, 
and  by  its  breach  that  tbcy  have  Btutained 
damages,  which  should  tw  set  off  againat  ib« 
plaintiff's  claim;  but  the  failure  of  tM  vendor! 
to  advance  tbe  price  ia  pleaded  aa  a  defenaa, 
and  the  agreement  to  advance  la.  In  legal  effect. 


1C90. 


Jacob  r.  Wooltolk, 


•lleged  to  be  one  uf  aever&l  mutual  etipnlallooa, 
dependeDt  on  eecb  other,  formiog  one  entire 
eODtract,  ud  tbat  a  breach  of  tblB  Btipulation 
defealH  a  recoverj  od  Ibe  contract,  and  ao  tbe 
defendants  have  plt^aded  tbeia«e1ves  out  of  tbe 
rigbl  to  esteblu  ma  Independent  coUaleral 


br  oral  CTidence,    Not  havn  the  d» 

fendanU  pleaded  tbat  the  atipulation  to  advance 
the  price  wn9  part  of  tbe  on^nal  contract,  bat 
wot  by  mistake  omitied  frDm  the  written  agre^ 
ment,    I  concur. 


KBHTnCKY  COUBT  OP  APPEAIfl. 


JACOB  at  at.,  AppU., 
WOOLFOLK  el  al. 


DoaeriblBg  *  lot  la  >  daad  of  eonTayaaee 
ma  bonnud  by  mn  ■Ubt'  wblch  ii  laid  off  on 
a  oertaln  plat,  wul  pass  title  to  tbe  oenl«r  of  the 
aJler  If  tbe  ffraotor'a  title  extended  ao  tax,  and  It 
ii  Immaterial  wbetber  or  not  tbe  allej  la  ever 
brouKbt  Into  pubUo  uath 

(Beptember  HT,  IBM) 

APPEAL  by  plaladfli  from  a  judgment  of 
tbe  Louia^lle  Iavt  and  Equit;  Couit  in  fav- 
or of  defendant!  in  an  action  brouf^ht  to  recover 
poaoMirion  Of  acertalu  atripof  land.     Affinntd. 
The  facia  auJflcleutly  appear  in  tbe  opinion. 
Mr.  A,  E.  Rlcharda  for  appellants, 
Jf«nr*.  Brown,  Hntuphrer  ft  Oaviq  for 
appellees. 


delivered  the  opinion  of  th* 
court: 

Tbe  appellanla.  as  tbe  deTisees  of  John  I. 
Jacob,  brought  this  aciioD  of  ejectment  against 
the  appelteea  to  recover  tbe  possession  of  ten 
feet  ol  ground,  tbe  southern  half  of  an  allej 
friniing  on  Second  Street,  in  the  City  of  Louis- 
ville. Joha  L  Jacob,  tbe  ancestor  of  tbe  ap> 
S Hants,  directed  in  bis  will  tbat  all  bis  eatata 
divided  among  his  children.  Tbe  commi» 
sioners  who  were  appointed  to  divide  bis  e*- 
late,  In  a  suit  instituted  for  tbat  purpose,  laid 
off  the  properly  of  said  Jacob,  a  part  of  whicli 
is  now  in  controversy,  into  lots  with  appro- 
priate Htreeta  and  alleys.  Among  otlier  block* 
Ibus  laid  o0  was  one  bounded  Dy  First  and 
Second  Streets  on  the  east  and  west,  andBreck- 
enrid^  and  College  Sireela  on  the  north  and 
soutb.  There  were  assigned  to  Hia.  Tyler, 
and  conveyed  to  ber.  lots  Noa.  15  aad  U.  Tbe 
lots  thus  conveyed  were  described  t^  their 
numbers  only.     Bubeeqnently  Hrs.  Tyler  coo- 


KrfTU.—Deilleal1on  ef  ]ana  to  puUte  UM,/ona  cf. 

It  li  not  neoenarr  tbat  a  dedication  abould  be  b7 
deed  or  In  vriUnff;  It  maj  In  1)7  act  tn  pnfi.  Mor 
T  futt  ths  fee  should  pass,  for  dedloa- 
poBBWglon  and  not  to  penna- 
V.  Haloher,  H  Va.  ». 

niete  la  no  particular  loriii  neaessar;  in  the  ded- 
teattOD  of  laad  to  pubUo  uae;  all  Utat  la  required  Is 
tbe  Mseot  of  tbe  owner  of  the  laod,  and  tbe  laot  or 
Ha  beinc  used  tor  the  public  purposes  Intended  b; 
the  approprtatloa.  Otndnnati  v.  White,  81  U.  B.  ■ 
FM.4n.8L.ed.UE;  IComn  v.  Cbloaco  *  A.  R.  Oo. 
MU.&nCB4L.ed.TIS:  Harwood  On.  V.  Haywood, 
t  Weet  Rep.  GSI,  lU  m.  Q;  Dummer  v.  Den,  10  N. 
J.  L.  Mi  Sohuohmae  v.  Homestead  BoTough,  1  Cent. 
Bep.  BIB.  Ul  Fa.  IS. 

After  belnB  set  apart  for  public  use  and  enjoyed 
ai  suoh,  and  private  aud  Individual  rights  aoqulred 
with  refereDoe  to  H,  the  law  oouslden  It  lu  the 
nature  of  an  eatoppel  tn  poll,  wlilQh  precludes  the 
<irlfflnal  owner  biim  revoking  nioh  dedloatloo. 
Horsan  t.  Cbloaso  *A.B.Oo.WC.  B.na,ML.ed. 
!«& 

Dedtcatlona  are  to  be  oonatrued  with  referenoe 
to  tbe  use  (of  wtaloh  tber  are  made.  Palatine  v. 
Erueger.  B  West.  Bep.  TN.  m  lU.  TS. 

Dedkadon  ot  land  to  stieet  purpoaes;  pubUo  ao- 
■qulite  only  an  eosemant:  rlghta  of  atnitten  on 
streets.  Sen  natti  to  Adams  v.  Qiloago,  B.  ft  N.  B. 
«o.  lUlnn  1 1  L.  H.  A.  U8;  VlllsU  *.  HlnneapoUa 
fJUnn.)  B  L.  H.  A.  8Slj  Chumh  v.  Portlaad  (Or.)  ■  L. 


■otherwlM,  Is  a  matter  of  Intention.   Bxia  t.  Beck- 
wlth.  T  West.  Bep.  lOT,  Ul  DL  897. 

It  la  tbe  Intention  ot  the  party  making  the  dedi- 
cation whioh  must  (Dvera  Ita  extent.   Barclay  v. 
Howell,  81  n.  a.  a  Pet  IBB,  S  L.  ed.  m;  New  Orleans 
T.  United  SUtea,  U  D,  S,  ID  FbI  (82,  B  L.  ed.  073. 
«!>  R.A. 


To  constitute  a  dedtoatloa  there  must  be  a  maut 
featatlon  of  the  owners  Intention  lo  dedicate  to  a 
public  uae,  and  also  an  aoceplanca  and  use  by  the 
pubUo  for  tbe  purpose  Intended  and  "manifested  bf 
the  owner,    epauldlnr  v.  Bradley.  TB  Oal.  MB. 

An  Intention  od  the  part  ot  the  owner  to  dedicate 
IssbeolutelyeeBeutial.  and  It  must  be  clearly  and 
unequivocally  shown.  State  v.  Adklns.  IS  Kan. 
808;  Bureka  v.  Crogban.  81  CaL  SSt.  Bee  not*  te 
Oaasn  City  v.  I&rkliM  (Kan.i  X  L.  R.  A.  H. 

Where  tbe  Intention  to  dedtoate  Is  man  If  est,  tbe 
dedlcetlon  so  far  te  the  owner  li  oonoemed  la  oonk- 
plete  without  any  aoceptance  by  tbe  putillc  au- 
thorWeeorsnypublfauser.  Point  Plouant  Land 
Co.  V.  Cmnmer,  B  Cent.  Bep.  T48,  40  N.  J.  3q.  81; 
Trustees  Of  H.  B.  Chunth  *.  Hoboken,  83  N.3.L. 
IS;  Hobokai  J«nd  ft  Imp.  Co.  v.  Hoboken,  88  N.  J. 
U  UO;  Wood  v.  Burd,  U  N.  J.  L.  8S. 

Dtdleation  b\i  pIotHno  anduls  of  lots. 

The  OHQcr  of  land,  by  bts  plat  of  tbe  town,  whloh 
dcilnee  the  streets  and  alleya,  and  by  bis  deeds  ot 
conveyance  to  purchasers,  wblcb  call  for  theee 
streets  and  alleys  as  twundarlee.  oovcDants  with 
purchasers  that  sucb  streets  and  alleys  are  dedl- 
oatBd  to  tbeir  use  and  that  of  the  public.  Bowaa 
V.  Portland,  8  B.  Hon.  SE;  WlokllSs  v.  Lexington, 
U  &  Hon.  168. 

See  note  to  Dovaston  V.  Payne.  IBmltb,  Lead.  CU 
pt.  1,  Tth  ed.  180. 

Belling  lots  with  reference  to  an  alley  asa  publlo 
highway  amounts  to  a  dedloatlonof  the  alley,  Foa> 
BtOD  V.  I«ndry,  USTnd.iaS. 

A  dedication  of  or  offer  to  dedicate  land  for  the 
purpoeeof  a  street  Is  established  by  the  delivery 
by  ttie  owner  of  a  deed  to  ■  tJilrd  person  redtliur 
that  the  boundary  llnee  of  the  property  conveyed 
are  to  run  to  and  alouir  a  certain  street  which  Is  at 
tbe  time  an  open  publlo  street  to  the  east  of,  bat 
not  extending  westerly  through,  the  property  ol 
the  grantor.   Burelca  v.  '  "  ' 


See  also  10  L.  I 


es3 


EEHTrcKT  CouBT  or  Appbau. 


8bft,» 


Teyed  these  loU  fa  tbe  same  vay, — by  their 
tui'mben.  Finally,  Henry  Slead  became  tbe 
purcbnser  of  these  lots  by  metei  and  bounds, 
calling  for  tbe  alley  now  in  controversy.  But 
said  alley  never  bariiijc  been  opeoed  as  sncb, 
and  half  of  its  width  having  been  dosed  by 
Mead's  predecessor  tn  the  ownership  of  said 
lots,  Mead  exlended  tbe  fence  so  as  to  include 
Ibe  entire  width  of  said  alley,  to  wit,  twenty 
feet.  He,  it  seems,  not  knowing  (bat  he  was 
the  owner  of  half  of  said  alley,  and  believing 
that  tbeappeliantsweie  tbe  owners  of  all  of  it, 

Sarchaaed  Ibe  same.  The  conveyance  was  by 
eed  from  the  appellants;  and,  in  considera- 
tion thereof,  Mead  conveyed  to  tbe  appellants 
a  piece  of  real  esiate  lying  in  another  part  of 
the  city.  After  this  Head,  as  he  says,  learned 
that  the  appellants  bad  no  title  to  the  said  al- 
lef  that  Uiey  conveyed  to  bim,  and  the;  re- 
■cmded  the  contract,  each  reconveviDg  by  a 
quitclaim  deed  the  parcel  of  lana  thai  the 
other  bad  conveyed  to  bini.  Head  states,  in 
substance,  that  learalng  that  the  appellauts 
had  no  title  to  sold  strip  of  ground,  the  object 
of  the  reconveyances  was  simply  to  rescind  the 
contract  of  exchange,  and  place  each  party  tn 
ttatv  pur. 

Now,  did  the  conveyance  of  these  lots,  call- 
ing for  tbe  streets  aud  alleys  as  laid  off  In  the 
plat,  or,  as  said  by  this  court,  with  clear  ref- 
erence to  such  streets  and  alleys,  pass  the  title 


to  the  purchaser  to  tbe  center  of  the  street  or 
alley,  provided  tbe  seller's  title  extended  toO» 
center  thereof  I  We,  in  tbe  case  of  SehneiOtr 
V.  Jueob.  86  Ey.  101,  and  other  cases,  held  that 
it  did.  It  was  held  in  the  Behneider  Cat  that 
the  street,  in  such  case,  was  to  be  regarded  a» 
a  "single  line,  aod  as  a  single  line  It  Secomea  » 
boundary  of  tbe  lot  It  is  as  a  tree  or  a  rock 
which  is  called  for  as  a  boundatj.  The  ter- 
minus of  the  line  is  ordinarily  tbe  center  of  tb« 
tree  or  rock,  unless  the  vendor's  title  to  the 
property  conveyed  eilends  only  to  the  edge  of 
the  tree  or  rock;  and,  in  tbe  same  manner,  th« 
atreet  is  a  monumental  boundary.  And,  if 
the  vendor  holds  the  title  to  the  street,  he  con- 
veys to  tbecenlerthereof  as  tbe  dividing  line;"* 
and,  if  he  owns  tbe  adjacent  properly,  his  ven- 
dee, calling  to  abut  on  said  street,  actnllres  title 
to  its  center  also.  As  alleys  are  dedicated  b» 
essential  ways  to  tbe  back  entrance  to  lots,  the 
same  reason  exists,  when  the  lots  are  sold  with 
a  clear  reference  to  them  as  boundariea,  for 
holding  tbai  the  center  thereof  is  tbe  dividing 
line.  In  such  case  the  Intention  of  tbe  paitie* 
is  to  be  drawn  from  tbe  deed.  As  seen,  tbe 
street  or  alley  is  to  be  regarded  h  a  ilorie  Une, 
sod  the  conveyance  is  to  be  treated  as  being  to 
the  center  thenof,  the  same  as  ita  tree  or  rock 
had  been  called  for.  In  otber  worda,  the  oen- 
(er  of  tbe  atreet  or  alley  is  one  of  tbe  line* 
called  for  in  the  deed;  and,  as  long  m  the  deed 


BtroetB  wbloh  have  been  dedicated  bf  duly  re- 
Oorded  deeds  are  suffldently  acoepted.  without 
ipeolfftng  them,  by  an  order  at  tlie  common  ooun- 
oil  statlDK  that  all  atreeta  whioh have  beeni'-" 
oated  br  tbe  omers  are  bsiebr  aooeplad 
declared  to  be  public  strMla.   ItrlsL. 

One  wbo  oonvera  a  lot  ot  land  t 
oDaoertelDmap,aBlt  la  abowni 
and  wblcb  sbows  a  pteee  of  lend  marked  "park,' 
abutting  on  tbe  lot  sold,  mekce  tbe  map  a  part  of 
the  deed,  and  la  eatopped  from  afterwards  appro- 
priatlDB  tbe  park  to  anr  otheruse.  Plaiee  v.  Bob- 
erts,  SI  Coon.  8L 

If  the  owner  of  a  traoC  of  land  lays  tt  out  In  lots 
and  streela  by  a  map  pubUoly  exhibited  "  ' 
the  proptt  offlce,  and  sells  lots  laid  out  oi 
by  reference  thereto,  he  thereby  dedloat«s  the 
streets  on  the  map  to  the  publlo.  Point  Pleasant 
lAnd  Oo.  T.  Cranmar,  1  Cent.  Bep.  TIB,  40  N .  J.  Eg. 
ei:  COark  v.  BlizabeUi, IDS.  3.1^  ITS;  Aug.  Hl«hw. 
I  US. 

Where  a  lend  proprietor  lay*  oil  his  land  Into 
blooki  aud  streets,  makce  a  plat  thereof,  and  sells 
lots  Indicated  tbereou  by  referenoe  to  auoh  plat, 
the  dedloation  ot  tbe  streeta  beoomea 
Htcklin  V.  UcClMr,  IS  Or.  US;  Heler 
Cable  B.  Oo.  I  L.  R.  A.  US.  le  Or.  too;  Qresory  v. 
Lincoln,  18  Neb,  3GIL 

Where  the  owners  Of  land  ceuaod  a  oertalu  por- 
tion to  be  Burvered  as  a  town  site,  and  the  plat  to 
be  recorded,  after  belnir  signed  by  all  the  owners 
but  one,  whose  name  was  signed  by  an  attorney.  It 
wag  held  a  sutllclent  dedication.  Weeping  Water 
T.Beed,21Neb.an. 

Dedloation  ot  stieetB  upon  a  plat,  and  by  oon  vey- 
anoee  made  with  reference  thereto,  will  be  deemed 
eomplete,  though  not  properly  oertlfled  for  record. 
Hurley  v.  HlMsalppl  ft  Bum  Blver  Boom  Oo.  81 
Hinn.US:  WUer  r.  Lovely,  10  Woh.e8;  Uoreland 
V.  Brady,  B  Or.  aoa. 

TbB  owner  of  land  which  la  laid  off  on  a  map  In 
•treeta,  tdoclu  and  iquarea.  who  oonveys  lots  with 
tefereouo  to  a  certain  street  marked  on  tbe  map. 
ooveoaa  ting- that  such  street  shall  be  left  open  for- 
SL.R  A. 


evef,  cannot  ezdada  the  publlo  naeof  that  street, 
or  demand  oompenaation  (or  any  part  of  It^  when 
takaafarapubUoroad  wbtoborMseilt  Barrtocn 
County  V-  Beel,  8  L.  B.  A.  atO,  W  Visa.  19. 

Where  tbe  owner  otland  l«ys  Itout  into  blocks 
aod  Iota  upon  a  map,  and  designates  oertalu  por- 
tions tiiereof  to  be  med  ss  streets,  parks  and 
sqiiarea,  an  Implied  covenant  arlaea  as  appurtenant 


use  the  portions  ao  devotsd  to  the  common  advan- 
tace,  althou^  not  of  snob  a  nature  as  to  itlve  rise 
to  public  rights  br  dedication,  otherwiae  than  lu 
the  manner  Indicated  by  such  map.  Lennl^  v. 
Ocean  aty  Abbo.  1  Cent,  Bep,  HB,  U  N.  J.  Eg.  801 

Where  Uie  owner  of  land  lays  off  certain  terri- 
tory as  an  addition  to  the  town,  makes  the  neces- 
sary plat,  eto„  and  the  territory  thus  laid  off  and 
plated  becomealnoorporated,tbellmltBoftbeooi^ 
poraUon  must  tn  part  be  the  limits  ot  Qie  plat:  and 
Its  streets,  alleys  and  squares  muat  also.  In  part,  be 
tboae  Indicated  and  marked  aasuchontbeplatjand 
It  would  be  conclusive  evidence  of  the  acceptance 
of  tbe  dedloation;  and  the  dtle  (o  the  property  ded- 
icated vested  in  th&  corporation  In  trust  for  pub- 
lic use;  and  tbe  Statute  of  Umltatlons  would  noc 
run  In  favor  of  a  private  partfi  to  bar  tbe  rlghta  of 
tbe  publlo.  Lee  v.  Hound  BtaUon,  a  Weet.  Bep. 
8».  U  HL  804;  Dee  Holoee  v.  Hall,  U  Iowa,  2U. 

Where  the  owner  of  land,  who  wb«  the  agent  of 
the  railroad  oompany,  In  oonslderacloD  of  the  loca- 
tion of  atellroedBtAtlon,aKreed  that  tbe  company 
should  have  ample  erouod  tor  Its  purpose,  and 
made  a  town  plat.  aooordlaK  to  which  he  sold  lola, 
on  vhlcb  he  designated  a  certain  part  of  Ibe  prtm- 
Isee  by  the  word  "depots"  and  a  fuller  dcelguatlun 
by  a  Jlke  diagram  was  made  oo  tbe  map  made  for 
the  railroad  oompany,  with  hie  knowledge  and 
from  data  furnished  by  him.  these  tacts,  with  bla 
nonpayment  of  t&ies  for  a  long  time  upon  the  de- 
pot lot.  and  his  repeated  declaratlODS  that  It  be- 
longed to  the  company,  and  die  looation  aud  build- 
ing of  the  depot  upon  It,  oonatltute  a  dedlcaMoo 
and  en  estoppel.  Morgan  v.  Chicago  ft  A.  B,  Co. 
ee  a.  S.  TU,  M  L.  ed.  718. 


,.,  Google 
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nuidi  nnaUacked  for  fraud  or  miitake,  it  is 
bt  ooDclusIvely  praumed  that  it  ipeaks  tbe 
tnteation  of  tbe  parties.  Of  godtm,  the  partiei 
DMy  tgnt  to  tb«  dMd  tbat  tbe  ed^  of  ibe 
street  Is  to  be  tbe  dfTidlug  line;  m  also  may 
tbej  agree  as  to  the  tree  or  rock.  Wbere  the 
streets  and  alleys  are  deefgnated  on  the  plat, 
and  IbelotsarepoTcbased.&Dd  tbe  deeds  made 
in  nferenoe  to  them,  ■Ithongh  tbey  are  never 
brougbt  into  pQblic  use,  tbey  become  a  part  of 
tbe  parcbaeers  rigbts,  under  Ibe  deed,  Id  Uie 
manner  indlcatealn  tbe  SeAneider  Com.  and 
any  lestiictton  of  those  rights  mmt  be  foiuid 
in  tbe  deed.  To  allow  tbe  Terbal  intention  of 
the  parties  to  prevail  against  this  written  evi- 
dence would  be  to  vkilatfl  one  of  tbe  most 
thoroughly  Bctlled  rules  of  evidence. 

His.  Tyleraod  berveDdeee,i[icludiDg'HeBd, 
acquired,  by  their  respeotire  deeds,  tbe  title  to 
the  center  of  this  alley,  and  Ibe  appellants,     ' 


r  of  the  teo-feet  strip,  and  acquired 
„  )y  tbe  conveyance  of  It  br  tbe  appel- 
lants.   And  tbat  fact  being  realiiea  by  the  par- 


.  IB  tbe  court  below  found,  and  as  we  think 
upon  sufficient  evidence^  th«y  Msdnded  the 
contract  by  reconveyances,  wbidi  bad  the  ef- 
fect to  reooDvey  to  each  party  the  title  that  be 


e  concerned,  he  certainly,  by 
this  contract  of  rtecissiDn,  conveyed  no  title 
back  to  them.     Sach  was   not  the  lalentJon. 


The  only  object  was,  by  the  reconveyances,  1 

selves  in  statu   gtM,    Icavine 
party,  as  to  title,  where  he  was  before  b 


made  the  flrst  conveyance.     The  li 
to  adjudged  it. 

I^  the  judgment  be  ajjirmed. 


BOYERTOWN  NATIONAL  BANK. 


..Ky._ 


1*0  fket  tha.t  »  bwik.  wli 

a  draA  ftor  eollaetton  And  eredlt  and  in 

turn  transmttled  it  to  a  aorreaponilent  to  have 
the  oolleotlon  made,  aredltsd  its  owcer  witti  tbe 
aittbuat  of  tbe  prooeedi  upon  beins  aotiaed  tliat 
It  had  been  paid,  will  not,  in  oase  the  beak  be. 
comes  Inaolvent  before  roceJving  guoh  proiweiU, 
Slve  Its  receiver  orcredlton  an;  riEht.  as  agalmt 
the  owner  of  the  dtaft,to  demand  tbem  from  the 
ooUeotlns  bank,  and  tiw  rlffbts  of  tbe  parties  are 
not  chaoEsd  by  tlie  (BOt  thataiuegeeztoted  be- 
tween Uw  oollectlng  and  tbe  Insolvent  banks, 
whlofa  pemiltted  tbe  prooeedi  of  ooUeotlons  to  be 
tnedited  on  aoootmt  msteod  of  raqnlring-  tbem  to 
'-•-■y  lemitlad. 


Hon.— Banks  and  banUngi  duty  and  liability  of 
bank  reoatvliw  paper  for  oolleotioa.  Boe  noC«  to 
neemaa  v.  atlieiis  Nat.  Bank  nowa)  1  L.  B.  A. 
<f%  Haoufaoturei*  Nat.  Bank  v.  ODnUneDtal  Bank, 
S  L.  B.  A.  en,  MB  Uass.  U3;  nata  to  NaUona]  Butoh- 
ecB  A  Droven  Bank  v.  Bubbell  tN.  Y.l  7  L.  R,  A. 
ra;  fYeamaa'a  Nat.  Bank  v,  NatlonaJ  Tube  Works 
(ki.(Man.)SL.K.A.tt. 
BL.R.A. 


See  also  23  L.  R.  A.  161. 


(BeptemtierBT.  VSOJi 

APPEAL  by  the  intervening  defendant, 
Armstrong  from  a  judgmen  t  of  tbe  Louis- 
ville Law  and  Squtty  Court  in  favor  of  plain- 
tiff Id  an  action  brought  to  recover  the  proceeds 
of  a  draft  which  had  been  sent  to  the  defend^ 
ant  Louisville  Banking  Company  for  collection. 

The  facts  are  fully  staled  In  the  opinion. 
Mr.  A,  B»mett  for  appellant. 
Mr.  D.  H.  Rodmaji  tor  appellee. 

Lewi*i  J.,  delivered  Ibe  opCoion  of  tbv 

Appellee,  National  Bank  of  Boyertown,  Pa., 
brou^t  this  acdon  lo  recover  of  Louisvitla 
Banking  Company  the  amount  of  a  draft  col- 
lected; but  the  latter,  dlsclatmiUK  owoerehlp. 
Bald  the  money  Into  court,  and.  elnce  then, 
tif^tion  about  it  haa  been  between  appelleo 
and  appellant,  Armstrong,  lecelver  of  ^delity 
National  Bank,  at  Cincinnati,  Ohio,  who  was 
opon  bis  petition  made  a  party  to  the  aclloc. 
Tm  draft  was  made  payable  at  the  Bank  of 
LonlsvUle  to  Hellegass;  but  appellee,  by  dla- 
counting,  became  owner,  and  May  !5,  1887, 
seat  it  to  the  Fidelity  Bank  for  collection. 
Thence  II  was  sent  for  the  same  purpose  to, 
and,  June  IT,  tbe  day  of  maturity,  collected 
by,  the  Ijouisville  Banking  Company,  of  which 
fact  tbe  Fidelity  Bank  was  notified  by  letter 
received  Juoe  \\  and  on  that  day  it  mailed  to 
appellee  the  same  notlfloatlon,  which  was  re- 
ceived June  20.  But  the  only  account  kept 
by  the  Fidelity  Bank  of  eiiber  the  draft  or 
money  was  on  its  collection  register,  where  an 
entry  wee  made.  June  SO,  of  creditio  appeUee, 
for  the  amount  so  collected  by  the  Loiiiavllle 
Banking  Company.  It  further  appeals  tbat 
June  30,  after  tbe  close  of  its  business,  the  Fi- 
delity Bank  was,  by  authority  of  tbe  cwmp- 
troller  of  currency  of  the  United  Statea.  closed 
and  placed  in  posseaelon  of  Armstrong,  as  re- 
ceiver. Aikd  subsequently,  upon  Informatioik 
Bled  In  tbe  United  Btates  drcuit  court.  Judg- 
ment was  rendered  forfeiting  its  franchise. 

Tbe  Orst  Inquiry  (bat  naturally  arises  in  de- 
termining which  of  Ibe  parties  has  tbe  right  to 
the  money  in  dispute  is  as  to  the  attitude  to- 
wards each  other  of  appellee  and  the  Fidelity 
Bank  when  tbe  draft  sent  by  the  former  was 
received  by  the  latter. 

The  indorsemenls  on  the  draft  when  it  went 
Into  poeseeeion  of  the  Fidelity  Bank  were  In 
blank,  which  fact,  as  held  by  thla  court,  im- 
plied a  transfer  to  that  bank,  aa  bolder,  of 
dominion  over  and  some  right  to  11,  with  au- 
thority to  fill  up  tbe  blanks  as  proof  of  the  spe- 
cific character  of  that  right  (Cum  v.  Daniel,  9 
Dana,  41G):  but  such  tmplicatloa  mav  be  re- 
butted by  evidence  showing  tbe  true  caarncter 
of  the  transaction  and  actual  riehts  of  parties. 
If  it  could  not,  then  the  result  In  this  case 
would  be  to  exclude  altogether  tbe  claim  of 
appellant,  who  has  title  as  receiver  to  only 
what  the  defnoct  bank  onced,  for  tbe  blanka 
had  not  been  filled  up  when  Ibe  draft  was  re- 
ceived by  the  Louisville  Banking  Company, 
and  of  course  It  became  entitled  to  benefit  of 
the  same  fmpKcatloD.  Tbe  evidence  is  con- 
cluslve  independent  of  appellant's  admiseloa. 
Appellee  did  not  intend  to  transfer,  and  the  Ft- 


EBHTUCKt  ConBT  or  Affsau. 


delltr  Bank  did  not  elect,  bj  flUinK  np  tbe 
bkau,  to  receive  the  draft  as  bouft  fide  bold- 
er, even  if  it  could  have  done  lo.  That  the 
actual  relation  between  the  parties  wu  that  of 
priodpal  aad  agent  Is  not  only  shown  bv  a  let- 
ter of  mstructioQ  accompanjing  the  draft,  and 
the  entry  mentioned,  but  the  theory  of  appel- 
lant's nght  to  the  money  is  basea  upon  the 
fact  conceded  in  his  pleadine  that  the  draft 
y/BB  sent  by  one  and  received  by  the  other  for 
'collection  and  credit."  There  is,  however,  as 
coDleoded  by  counsel,  a  distinction  between  an 
InBlruction  by  tbe  owoer  to  a  colleclm^  bank 
to  "collect  and  remit,"  and  the  one,  given  in 
this  case,  to  "collect  and  credit."  But  what- 
ever other  difference  in  meaning  of  tbe  two 
phrases  there  ma^  be,  both  convey  tbe  idea 
that  the  party  giving  Is  owner,  and  the  one  re- 
ceiviog  tne  instruclioa  is  agent.  Buch,  then, 
being  the  relation  when  tbe  draft  was  received, 
tbe  main  inquiry  le  wbeiber  anything,  there- 
after occurred  which  bad  tbe  legal  efFect  to 
change  tbe  atlitude  of  the  Fidelity  Bank  from 
that  of  agent  to  owner.  It  appears  appellee 
was  induced  to  send  the  draft  by  a  circular 
letter  of  the  Fidelity  Bank  containing  repra- 
•enlatioDS  of  Its  solvent  and  prosperous  condi- 
tion, and  proposal  to  allow  to  its  customers  in- 
terest on  daily  balances,  and  to  make  no  charge 
for  collecllna,  nor  for  exchange  in  tranomitting: 
and  it  must  oe  takeu  as  true  that  the  draft  was 
sent  under  an  implied  contract  that,  when  col- 
lected, the  amount  might  be  remitted  directly, 
or  entered  to  appellee's  credit,  at  tbe  optiuti  of 
the  Fidelity  Bank.  But  according  to  the  plain 
meaning  ot  that  agreement,  collection  of  tbe 
money  by  the  Fidelity  Bank  was  a  condition 
precedent  Qf  Its  right  to  enter  the  credit,  and 
thus  comes  tbe  question  whether  the  collection 
made  by  the  Louisville  Banking  Company,  and 
entry  of  tbe  amount  on  its  books  to  tbe  credit 
of  the  Fidelity  Company,  was,  in  the  meaning 
of  tbe  contract,  such  collection  by  the  latter  as 
j^ve  it  the  light,  by  mere  entry  on  lis  colleo- 
lion  register,  t>efore  receiving  the  money  to 
change  Itself  from  agent  lo  owner,  and  appellee 
from  owner  to  creditor. 

The  general  doctrine  seemsito  be  "that,  up- 
on a  deposit  being  made  by  a  customer  In  a 
bank,  in  the  ordinary  course  of  business,  of 
money,  or  drafts  or  checks  received  and  cred- 
ited as  money,  the  title  to  the  money,  or  to  the 
drafts  or  checks,  is  Immediately  vested  In  and 
becomes  the  property  of  tbe  bank."  And  if 
checks,  notes,  etc.,  are  deposited  for  collection, 
credited  to  the  depositor  on  general  account 
and  drawn  against,  the  bank  Is  holder  of  the 
paper  for  value;  and,  if  It  becomes  insolvent, 
it  forms  part  of  Its  assets.  Morse,  Banks, 
%  678,  and  authorities  cited. 

And  the  rule  is  so  extended  that  when  a  cus- 
tomer has  a  deposit  account  with  a  bank  on 
which  he  is  accustomed  to  deposit  checks  pay- 
able to  himself,  which  are  entered  on  his  pass- 
book, and  to  draw  against  such  deposits,  an 
indorsement  of  the  words  "for  deposit"  on  a 
check  ao  deposited  Is,  In  the  aligence  of  a  differ- 
ent understanding,  presumpiion  of  more  than 


mere  agency  or  authority  to  collect;  it  is  i 
quest  and  direction  lo  deposit  f 
credit  of  tbe  customer.    Id.  §  & 


the 


ceives  a  draft  or  note  fw  "collection  on  ac- 
count," or,  what  is  the  same,  "collection  and 

credit,"  it  docs  not  owe  the  amount  unUI  ool- 
lecled;  and,  though  ciedit  be  given  Iberefoi 
prior  to  collection,  the  bank  is  not  precluded 
from  canceling  such  credit,  which  is  re^rded 
as  merely  provisional,  if  (he  paper  la  dis- 
honored. It  would  therefore  seem  just  and 
reasonable,  even  It  there  was  no  authority  to 
support  the  position,  that  if  tbe  bank  does  not, 
in  such  case,  owe  tbe  amount  before  It  is  actu- 
ally collected,  it  should  not  be  held  to  have  anj 
other  right  to  it  ttian  as  agent,  and  thai  if  oat 
bound  by  an  entry  of  credit,  it  should  not  hara 
power  to  bind  tbe  real  owner  thereby.  It  has, 
however,  been  distinctly,  and  we  think  cor- 
rectly, held  that  a  holder  of  paper,  who  deliv- 
ers it  to  a  bank  for  collection  and  credit,  la  at 
liberty  to  treat  tbe  bank  as  an  agent  until  Ibe 
proceeds  are  collected  by  the  bank  in  money, 
and  that  authority  ot  the  bank  to  credit  the 
customer  does  not  arise  until  he  has  actually 
received  the  money.  Led  t.  MiMouri  iKif. 
Bank,  6  Dill.  104;  MariJieBank  v.  J/\i^n  Bank, 
69  U.  8.  3  Wall.  369  [17  L.  ed.  787]:  MorM, 
Banks,  g  608;  1  Daniel.  Neg.  Inst.  %  mL 

We  therefore  think  collection  of  Uie  draft  by 
the  Louisville  Banking  Company,  and  entry 
of  the  amount  to  the  credit  of  the  Fidelitr 
Bank,  did  not  have  the  effect  of  investing  the 
latter,  nor  changing  its  relation  lo  appellee;  for 
a  mere  usaee  between  banks,  whereby  the  C^ 
lectlngbank  creditstbetransmitling  bank  with 
the  amount  collected,  lnat«ad  of  remitting,  is 
not  alone  sut&cient  to  be  set  up  against  the  real 
owner  of  notes  or  bills  lo  deprive  him  of  his 
rights.  Morse.  Banks,  6  0«6;  Firtt  Nai.  Bank 
of  Clarion  v.  Gregg.  79  Pa,  BSl 

It  thus  follows  tlieonly  partyknown  by  this 
record  entitled  in  any  event  to  tbe  money  in 
contest  is  the  Louisville  Banking  Company, 
for  we  do  not  see  how  appellant  as  receiver  can 
legally  claim  money  never  even  reduced  to  his 
possession.  If  the  ndellty  Bank,  while  In  exis- 
tence, could  not  have  done  so;  nor  do  we  think 
tu  creditors  have  th«  least  interest,  u  io  do 
sense  have  they  been  prejudiced  or  misled. 
But  It  la  manifest  the  Louisville  Banking  Com- 
pany was  not,  when  it  received  the  Aim.  Ig- 
norant of  tbe  true  owner,  and  therefore  did  not 
nor  could  become  a  bona  fide  holder  of  the 
dr^  Moreover,  as  its  disclaimer  here  of  any 
interest  in  or  right  to  the  money  is  equiyalent 
to  an  admlBsion,  no  advances  were  made  D« 
the  paper  by  it,  and  no  balances  agalosi  tbs 
Fidelity  Bank.  Consequently  the  Louilville 
Banking  Company  held  tbe  money  simply  In 
trust  for  the  true  owner,  and  could  not  have 
resisted  recovery,  even  If  it  had  made  defense. 
It  is  not  necessary  to  consider  the  question 
raised  as  to  the  effect  of  the  fraudulent  con- 
duct of  the  Fidelity  Bank,  for  the  r 


and  consequently  is  entitled  to  the  money  sued 
for.  Authorities  differ  somewhat  aa  to  the 
remedy  of  the  bolder  and  owner  of  a  bill  or 
note  that  has  paSHed  through  a  series  of  banki 
in  course  of  collection.  But  no  question  ezista 
anywhere  of  his  right  to  mainlaln  an  action 
against  the  bank  having  posseselon  of  the  paper 
or  money  collected  whue  the  transmtttinghank 


..COCH^IC 


Ghidlmt  t.  Bbookb-Watbbtibld  Oa 


BSS 


baa  becoELS  a  bankrupt,  or,  as  is  the  caM  here, 
luu  gone  out  of  eiiitenoe. 
Judgment  qfflrmed.  ' 


ORIDLET,  Appt.. 

BROOKS- WATEBFIELD  CO.  tt  at. 

i. Ky..— ) 

1.  AUbougb  la  »  State  whar*  paroela 
oflaadUlntoirUetaa  tract aat^jAet  tea 

'  v«ndor'sllen  luw  bean  dlvlded.aDd  which 
hiTebeea  at  dlffemittUneaeoliiuidMbleotedto 
Junior  Ueng,  are  all  compelled  to  oonU-ibuta  Id 
proportion  to  their  value  towards  satlitaotloo  of 
tbe  prior  lien,  the  value  of  eeoti  paroel  and  the 
amount  wb[ch  It  Bhould  contribute  should  be  is- 
eerlalDed  before  the  entry  of  a  decree  foiecloBlns 
tbe  eenlor  lien,  jet  this  oourne  oaoDot  be  Insisted 
on  lb  tavoT  of  a  paroel  which  was  mortgMted  as 
■eouil^  BgBlasI  a  oontloKcat  liability  whloh  has 
not  been  llQuldBted  when  theUme  has  arrived  for 


S.  Iflameh  eaaathe  eonttt>s«nt  UabU- 

Itr  become*  Uqnldated  and  the  lleo  beoomee 
eiuorceableafteira  nde  of  tbe  property  covered 
by  It  for  tbe  satlsfaoUou  of  the  seolur  Hen, 
but  while  the  casein  still  pendlag  on  thequeetloo 
of  contribution,  tbe  holder  of  «ucb  Uen  may 
plead  such  lanu  for  the  purpoee  of  bavla|[  the 
amouQt  whlob  eocb  parcel  ahould  pay  BSeertained 
and  enforolotr  coatrlbntlon  from  those  own- 
tns  the  other  parcels  of  their  respective  propor- 
tions of  the  Benlor  Uen  in  partial  exoneration  of 
the  pared  covered  by  his  lion. 

IBeplember.  O.  UOU 


t  of  tbe  Circuit  CJourt  for 
CoudCt,  dismissiog  pleadiogs  filed  bj  bini  in 
an  action  brought  U)  foreclose  a  venaor'slien 
CD  certain  real  estaie  for  tbe  purpose  of  com- 
{wUiDg  contribution  from  otber  owDCrsof  par- 
cels into  which  aucb  ealale  bad  been  divided 
of  their  proportions  of  tbe  smouDt  necessary  to 
satisfv  sucti  lieu  In  oartial  exoDeraiion  of  ■ 
parcel  oa  which  be  claimed  a  Iten.     Beterted. 

Tbe  facts  are  fully  slated  Id  the  opinion. 

Mr.  i.  J.  Iiandram  for  appellant. 

liMtn.  K.  IV.  Haateraon  and  John  B. 
OanDt  for  appellee. 

Bennett,  J.,  delivered  tbe  opinion  of  Ibe 

Eod.  Perry,  In  1884,  aold  to  Mia.  Hamilton 
about  140  acres  of  land,  and  reserved  a  lien  in 
the  deed  to  secure  tbe  unpaid  purchase  moo- 
«y.  Thereafter,  Urs.  Hamiltoo  aold  about  78 
acres o(  this  land  to  Mrs.  Turly,  and  took  Doles 
from  her  for  the  unpaid  purcbaec  money,  and 
reserved  a  lien  on  the  land  to  secure  tbe  pay- 
ment of  tbe  same.  Thereafter,  Mrs.  Hamilton 
assigned  Ibese  ootea  to  (he  appellee,  the  Brooks- 
Waterfleld  Company.  After  the  sale  of  said 
land  to  Mrs. Turly,  Mia.  HamUtoD  and  her  bus- 
band  mortgaged  tbe  remslDiPK  portion  of  said 
tract,  except  lO  acrea  which  had  been  sold  to 
Holton,  to  the  appellant  and  others,  to  indem- 
nify lb6m  as  tbe  sureties  of  her  said  husband 
on  his  executorial  bond.  Thereafter,  Bod. 
Perry  asserted  his  Uen  by  an  equitable  action 
«L.R.A. 


on  said  140  acres  ot  land,  and  hb  lien  wu  at 
lowed  on  tbe  entire  tract,  without  reference  la 
the  equities  of  tbe  appellant  Qrldln  and  the 
appellee,  ss  Bubaequent  separate  lienholdenon 
the  separate  psrcelsof  said  land. 

The  rule  in  several  of  ihe  States,  where  aub- 
sequent  purchasers  orboldersof  liensondUFer- 
eot  parcels  of  a  tract  of  land  which  is  incum- 
bers with  a  prior  lien,  is  to  enforce  the  prior  Hen 
M)  as  to  protect  tbe  first  subsequent  purchaser, 
and  theD  the  second,  next  the  tbird,  and  soon. 


as  the  first  sub-purchaser  has  a  right  upon  pay- 
ment of  the  Uen  to  be  subrogated  to  the  rigbts  of 

tbe  lien  holder,  and  enforce  hia  right  thus  ao- 
qulred  upon  the  remainder  of  tbe  land  in  tbe 
bandsof^efltst  owner,  and  thereby  protect  hia 
puri^sse,  and  this  right  attaches  upon  bis  pur- 
chase, which  holds  good  and  is  enforceable  aa 
against  a  subsequent  purchaser  of  aooiher  par- 
cel of  tbe  same  laod,  and  Ihe  second  subse- 
quent purchaser  stands  in  tbe  same  relation  U) 
a  tbinl  subGequent  purchaser  osthe  first  did  to 
him,  he  can  push  tbe  lien  off  himself  onto  the 
third  puicbaser,  and  tbe  latler  on  the  next  pur- 
cbaeer,  and  so  on  uotll  the  burden  is  made  to 
fall  OD  the  last  purchaser.  But  this  court,  by 
uniform  decision,  has  adopted  the  more  equi- 
table rule  of  compellinK  each  subsequent  pui^ 
chaser's  portion  of  land  to  contribute  to  the 
payment  of  the  prior  Incumbrance  In  propor- 
tion lo  the  value  of  each  portion.  This  rule 
and  the  reasons  for  it  are  clearly  eel  forth  in 
Diekej/Y.  T/iompum,  8  B.Hon.  818,  and  tba 
authorities  there  died.  Tbe  whole  tract  is  sub- 
ject to  this  Hen  and  sale  for  tbe  satisfacilon  of 
tbe  lien,  and  it  should  be  so  adjudged  in  the 
decree  of  sale ;  but,  ordinarily,  the  value  of 
each  portion  should  be  ascertained  before  the 
rendition  of  tbe  decree,  and  they  should  con- 
tribute to  the  pavmeDt  of  the  prior  locum- 
In-ance  In  proporUon  to  the  value  o(  each  por- 
tion, and  each  portion  should  be  decreed  to  be 
sold  lo  satisfy  such  contribution.  But  thia 
practice  cannot  obtain  in  a  case  like  this,  be- 
cause, at  the  time  of  the  decree,  tbe  court  had 
no  power  to  sell  the  land  on  which  tbe  appellant 
held  a  lien.  Hia  lien  was  to  secure  him  against 
loss  on  account  of  an  unliquidated  llsblliU, 
which  was  not  enforceable  by  a  sale  of  the 
land,  and  which  could  only  be  enforced  by  a 
liquidation  ot  the  amount,  and  its  payment  br 
Uie  appellant.  Hence,  ft  would  not  be  equi- 
table tocompel  the  lien  holder  t**  wait  anlndefl* 
uitetime  on  tbe  appellant  to  put  his  lien  in  a 
shape  that  it  might  be  enforced,  and  which  he 
migbtncTer  do.  Therefore,  tbe  chancellor  did 
right  lo  decree  the  sale  of  all  the  land,  and 
postpone  tbe  question  of  contribution  until  an- 
other time. 

After  said  sale,  but  while  tbe  caae  wai  still 
peodiog  OD  the  question  of  contribution,  the 
appellant  filed  an  amended  pleading,  setting 
up,  since  the  decree,  the  liquidation  of  said 
llabiliiy  sod  Its  payment  by  him,  and  asking 
that  the  appellee  be  compelled  to  pay  bis  pro- 
portion of  said  debt,  the  land  on  which  the 
appellant  held  the  mortgage  having  paid  tbe 
entire  amount  of  the  debt,  and  that  on  which 
Ihe  appellee  heldallen  having  gone  free.  Tbe 
court  aismissed  this  pleading,  and  also  those  to 
which  It  was  an  amendment    From  this  Judf- 
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meatthesppeDaDthM  appealed.  WhDe.  wben 
the  decTMof  Mlewsi  leudered,  the  appellaat 
Goald  not  force  a  nit  of  said  land,  because  hie 
UabUUj  tiad  not  been  liquidated  andpaid.Tet 
be  had  a  valid  mbstatlng  Ilea  on  eaia  laaato 
KCnre  btm  against  loss  bj  nason  of  said  liabil- 
itj,  wUcb  ripened  Into  so  enforceable  lien  as 
■oou  aa  aucb  llabllitj  waaascenalned  and  paid 
b;  the  appellant,  and  wblcb  would  entitle  aim 
to  contribution  from  bta  co  sub- lien  holders  to 
My  in  proportion  toibevalueof  each  portion. 
Therefore,  the  appellant's  pleading  and  amend- 
ed pleading  should  not  bave  been  dismissed, 
but  the  value  of  each  portion  ehould  bave  been 
ascertaioed,  and  that  portion  on  wblcb  the  ap- 
pellee held  a  lien  should  have  been  held  liable 
to  contribute  to  the  payment  of  the  debt,  to 
astiafy  vblch  the  land  on  which  the  appellant 
beld  a  lien  was  sold  in  proportion  Co  loe  value 
of  each  parcel. 

TAeJudfpMnt   it  rnvrMd,  v>((A  dineHoru  for 
fiirtAer pivceedingi  eantitlmt  mlh  tMtopiitMn. 


A.  G.  SIHRALL  et  at..  Apptt., 
CITY  OP  COVINQTON  «  tO. 


.   Und«r  ft  dty  ebmrtmr  aaapoirvr 
the  Ritr  oonaeil  to  lleeiwa  »iid  tax  aJl 

das  of  InBunmoo  oBcm  wlthta  the  olty  an 
«ent  may  be  aomp«Ued  to  par  a  U- 
uDiuD  i>u  .or  eaoh  aomnanr  npreaented  by  him, 
S.  A  eHy  onUiuuictt  raqnlrlnf  liiaiix>- 
uie«  aig«ntm  vrho  reprssMit  oompajUea 
not  looHited  within  the  tAty,  and  tlioae  only, 
•» ns. s •>.■.■  aqd prooure a  Uoenae  before"—- 

10,]*glU 

APPEAL  by  complainants  from  a  Judgment 
of  the  Circuit  Court  for  Kenton  County 
matalnlng  a  demurrer  to  the  petition  in  an  ac- 
tion brought  to  enjoin  tbe  coUectlon  of  a  fine 
Imposed  for  an  alleged  violation  of  a  dty  ordi- 
nance on  the  ground  that  the  ordinance  was 
Invalid.    Rwermd. 


was  decided  that  while  taxation  may 

universal,  It  must  be  genenl  and  uniform. 

By-laws  or  ordinances  of  a  dty  or  town  mnst 
be  reasonable,  and  tbe  common  council  cannot 
make  a  by-law  which  ahall  permit  one  person 
to  carry  on  a  dangerous  busioesa  and  prohibit 
anotber,  who  ha«  an  equal  right,  tiom  pursu- 
fngttte  same  buslaess. 

Sudton  V.  TAorne,  7  Paige,  261,  4  N.T.  Ch. 
L.  ed.  146;  FeeAeimtr-v.  Ltrui»iiille.8iKy.B0e- 
BaifiarU  Frank.  02  CaL  e06,  26  Am.  Rep.  643; 

NOTB.— OnUnanoes   of    munloipal    oorporatlOQi 

mustbeauthoTlied  brlav;  the  auUmritT  muac  be 
ezerolsed  br  reason,  and  their  rettMiiiabieiien  Is  a 
subject  ufJudlclKl  Inquiry.  See  noC«to  People  T. 
Aimatroug  iMIcb.)  E  L.  B,  A.  TKl. 

Power  to  license  aod  regulate  buslnen  pur«u)ls ; 
unjust  dincrlmlDStlODS  unlawfuL  'Bee  not*  to  BlUs 


Mr.  W.  A.  Byni«  tor  appellee. 

Holt,  Ch.  J.,  delivered  tbe  opinion  of  tbo 

This  appeal  questions  Ibe  validity  of  an'or- 
dloance  of  the  City  of  Covington  entitled  "Ad 
ordinailce  to  Impoae  a  license  tax  upon  certala 
insurance  agents  and  solicitors,"  and  whicb 
provides;  "  Be  It  ordaloed  by  the  City  Coun- 
cil of  Covington  that  no  person,  aolem  he  shall 
bave  procnred  a  license  tuerefor,  ahall  tnuaact 
any  bualnees  aa  agent  or  iolicit  for  anv  insimUKW 
company  not  located  within  tbe  City  of  Cov- 
ington, Kentucky;  and  such  agent  or  soUdlor 
shall  procnre  a  separate  license  for  each  Insur- 
ance company  for  wbich  be  shall  transactsaid 
business:  provided,  that  any  resident  of  said 
City  who  shall  have  procured  a  license  to  trans- 
act buslneas  for  an;  such  company  maf  em- 
ploy as  many  solicitors  as  he  ma;  desire  to 
solicit  and  procure  business  for  him  for  sold 
Gompsny:  and  provided,  further,  that,  when 
said  husineas  snail  be  conducted  by  several 
persons  in  partnership,  a  license  to  such  per- 
sons in  the  name  of  tbe  firm  shall  authorii« 
each  member  of  tbe  Orm  to  transact  the  busi- 
ne«  of  tbe  partnership,  but  the  name  of  each 
member  of  the  firm  shall  be  specified  in  lb* 
license."  Other  eections  provide  as  to  the  li- 
cense fees,  and  for  the  prosecution  and  pun- 
ishment, by  way  of  flue,  of  vinlators  of  the  or^ 
dioance.  The  only  provision  la  the  dty 
charter  authorizing  any  ordinance  upon  the 
subject  Is:  "  Tbe  council  shall  have  the  power 
to  ifrense  and  tax  all  exchange,  loao  and  bro- 
kers' oflicee,  agendeaof  insurance  offices,  ,  .  . 
in  said  City,"  etc. 

Tbe  appellants,  A.  O.  Slmrall  A  Co.,  resf- 
deota  of  tbe  City  of  Covington,  are  insnrancft 
agents.  They  represent  In  said  City  the  71r» 
Insurance  Association  of  Philadelphia,  Pft,: 
and.  Judgment  for  a  fine  having  been  reiiderea 
against  £em  aa  individuals  for  falling  to  takft 

'  license  aa  the  agents  of  the  association, 


held  otherwise,  and  tbey  have  appealed. 

It  is  contended,  flrat,  that  the  dty  charter 
does  not  authorise  the  levy  of  a  license  tax 
asalnst  an  insurance  agent  for  each  company 
that  he  may  represent,  but  only  against  hi» 
business  or  agency,  and  that,  when  he  pajsthe 
one  license  fee,  he  may  represent  as  many  cooi- 
panies  as  see  flt  to  employ  him.  In  om  opin- 
ion, however,  a  f^r  and  reasonable  construc- 
tloD  of  tbe  language,  "to  license  and  tax  all 
.  .  .  agendet  of  Insurance  offices,"  idvea  the 
power  to  compel  each  agent  to  pay  the  tax  as 
to  each  company  represented  by  him.  It  is 
quire  comprenensive  In  terms;  and,  unless  this 
conBtruction  be  tbe  true  oee,  an  agent  repre- 
senting a  dozen  companies  only  pays  as  much 
as  he  who  Is  the  agent  of  but  one,  and  this, 
too,  allbough  it  is  probable  the  former  doea 
twelve  times  as  much  business  as  the  latter,  or 
at  leait  much  more.  It  cannot  well  be  pre- 
sumed that  the  LegiHlaturc  intended  such  in- 
equality, and  a  construction  is  not  required 
which  Is  likely  to  work  out  such  a  resulL 

It  is  next  ur;^  that  the  charter  provisloik 
does  not  authorize  the  paieags  of  such  an  or- 
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dbisiicv,  iDd  Umt  It  la  Invalid,  because  it  Is 
«qua],  nnjiMit  and  partial.  Counsel  for  tbe  City 
i«fer  to  decistona  of  tbia  couTt  taoldlng  that  toe 
LeElalatDTC  ma;  impose  upon  a  foreieo  oorpo- 
ration,  propostngtodo  buaineM  in  tbia  Stale, 
terms  and  conditions  as  to  the  eserciae  of  its 
powers.  Com.  t.  MUUm,  13  B.  Mod.  S13; 
Plianix  Itti.  Go.  t.  Vom.   S  Buah,  68.    - 

Undoubtedly  this  Is  the  declaied  niletnthja 
Btate.  The  extent  of  tbia  power  need  not  be 
considered.  Certainly  It  readtea  ao  far  that 
tbe  LegislatuTe  mar  provide  for  the  safety  of 
oar  people  in  dealing  with  the  corporaaon. 
The  rule  is  founded  upon  the  fact  that  the  ex- 
ercise of  the  CMponte  powers  hers  reals  alone 
upon  comity.  If  tbe  Act  of  Incorporation  bad 
«f  itself  extraterritorial  force,  oonfualon  and 
conBlct  between  the  two  powers  would  con- 
stantly ensue.  We  fall  to  see,  however,  that 
this  rule  has  any  bearing  npon  this  case.  Tbe 
ordlDODoe  affects  tbe  Individual.     He  is  re- 

Suired  to  pav  tbe  tai  and  obtain  the  license. 
[s  penalty  for  a  failure  Is  tipon  bim.  ladl- 
tecil;  the  Interest  of  the  Insurance  companies 
may  be  Involved;  but  the  ordinance  relates  di- 
rectly to  and  deals  wiili  tbe  Individaal  person, 
and  in  this  light  tbe  question  Is  10  be  considered. 
TThe  person  who  represents  a  Covlogti^n  Insur- 
ance company  requires  no  license,  while  the 
representative  or  solicitor  of  any  otber  com- 
pany must  obtain  a  license  as  to  &ch  company 
be  tepresents.  If  the  representative  be  a  rest- 
dent  of  the  dty,  be  may  employ  as  many  as  be 
may  desire  to  solicit  for  his  company.  Thus 
the  ordinance  dlscrltninates  In  two  ways.  As 
to  tbe  last,  however,  tbe  appclknla  are  not  in 
•n  attitude  to  complain,  because  they  are  resi- 
dents of  the  City.  They  are  taxed,  however, 
for  the  privilege  of  earning  a  liveHhood,  while 
their  neighbor,  who  earns  his  In  the  same  way, 
goes  untaxed,  the  only  difference  being  that 
one  works  for  a  city  company,  while  the  other 
represents  one  located  either  la  or  out  of  the 
State,  but  outside  of  tbe  city. 

A  doubt  as  to  tlio  constitutionality  of  a  leg- 
islative Act  must  be  resolved  In  its  favor;  but, 
while  the  right  to  license  may  be  delegated  to 
municipal  governments  by  tbe  Legislature,  yet 
this  authority  is  to  be  strictly  construed  and 
closely  pursued.  Beds.  StsL  and  Const.  L. 
466. 

Municipal  corporations  may  exercise:  flrtt, 
those  powers  which  are  eiprFsslv  granted;  and, 
teeond,  those  neces-sarlly  implied,  or  incident  to 
those  expressly  granted,  and  which  are  Indis- 
pensabte  10  a  proper  execution  of  the  objects  of 
the  corporation.  Their  authority  is  not  to  be 
so  strictly  construed  as  to  defeat  the  legislative 
Intention;  but,  it  there  be  a  fair  and  reasona- 
ble doubt  of  the  existence  of  the  power,  it 
•hould  be  resolved  by  a  court  against  tbe  mu- 
nidpaltty,  and  especially  so  if  the  exercise  of  tt 
will  encroach  upon  the  righta  of  theindlvldual 
«r  the  public.  The  scope  of  the  delegated 
•overeignty  la  not  to  be  enlarged  by  a  Uberal 
construction.  Theseprlnclplesarealementary, 
and  the  citation  of  autborlty  Is  nnnecessary. 
They  are  necessary  to  the  proper  maintenance 
cflegislatlTaautborU;  in  this  direction.  With- 
out Ubem,  tt  would  dwindle  away,  resuliing  in 
mischief,  and  behind  them,  therefore,  lies  the 
b«Ht  of  reasons.  Tbe  Legislature  has  not,  how- 
«ver,  attempted  by  the  tmarter  provldon  of  tba 
SLR.  A. 


appellee  to  authorize  it  to  pan  an  unequal  and 

Birtlal  ordinance.  If  It  had  done  so,  the  leg- 
lative  power  might  well  be  questioned  and 
denied.  But  the  council  of  the  city,  under  the 
general  power"to  license  and  tax  .  -  .  agen- 
cies of  Insurance  offices,"  has  enacted  what  Is 
unmistakably  such  an  ordinance.  Perhaps  lb* 
mc«t  distingiiisbingfeHtureof  the  common  law 
is  its  regard  tor  the  protection  and  equality  of 
individual  right.  It  ia  a  rule,  therefore,  that, 
where  the  ^-law  of  a  munldpality  created 
under  a  general  grant  of  power  or  bv  vf  rtue  of 
lis  Incidental  authority  is  unfair  and  partial  in 
Its  operation.  It  will  be  declared  void.    It  will 


Cooley,  t  .... 

nlclpal  by-laws  must  also  be  Teasonabl& 
Whenever  they  appear  not  to  be  so,  the  court 
must,  as  a  matter  of  law,  declare  them  void. 
...  80  a  by-law,  to  be  reasonable,  should  bo 
in  harmony  with  the  general  principles  of  ttaa 

Jtidgt  Dillon  says:  "As  It  would  be  unrev 
sonable  and  unjust  to  make,  under  the  sama 
circumslanoes,  an  act  done  by  one  pemon  pe- 
nal, and  if  done  by  another  not  so,  ordinance* 
which  have  tbls  effect  cannot  be  sustained. 
Special  and  unwerranted  discriminations,  or 
unjust  or  oppressive  Interference,  in  particular 
cases,  la  not  to  be  allowed.  The  powers  vested 
in   municipal  corporations   should,  as   far  as 

Sracticable,  be  exercised  by  ordinances  general 
1  their  nature,  and  Impartial  In  their  opera- 
tion,"   I  Dillon,  Mun.  Corp.  %  823. 

These  views  are  enforced  in  the  cases  of  Jfo- 
biU  V.  TailU,  8  Ala.  187;  Bobintm  v.  Prank- 
Un,  1  Humph,  156;  Andtrtan  v.  WOUitgton,  40 
Kan.  178,  and  many  other  cases  that  might  b* 

All  recognize  the  rule,whlch  ia  fundamental, 
that  tbe  hy-lawa  of  a  municipality,  whether 
they  purport  to  regulate  callings  or  otherwise, 
must,  BH  Indeed  must  every  law,  preserva 
equality  of  right.  Those  exercUittg  tbe  sama 
privilege  must  be  treated  alike.  The  door 
must  be  closed  to  none  by  discrimination  if  wa 
would  avoid  monopoly  and  wron^.  This  prin- 
ciple is  ae  necessarv  to  sound  legislation  as  tha 
circulation  of  the  blood  Is  to  tbe  human  system, 
or  the  flow  of  tidewater  to  tbe  ocean.  It  baa 
produced  a  line  of  deciaionR  which  are  unlvar- 
sally  regarded  as  sound  by  the  courts  of  tha 
country. 

Thus,  in  Ex  parte  Fhiuk,  62  Cal.  606,  an  or- 
dinance of  a  city,  passed  under  a  general  char- 
ter power,  exacting  a  license  for  selling  goods, 
and  fixing  one  rate  for  selling  goods  at  tbe  tima 
within  the  city,  and  another,  nod  much  larger, 
for  those  without,  was  held  invalid,  as  unjust, 
partial  and  oppressive.  In  Naa/inUa  v,  Al- 
throp,  5  Ooldw.  SG4,  an  ordinance  discriminat- 
ing between  merchants  and  otber  dealers  reald- 
Inn;  within  and  those  without  the  limits  of  tha 
City,  and  prescribing  a  special  rate  of  taxation 
for  the  latter, was  dectared  to  be  beyond  tbe  limit 
of  constitutional  legislation.  In  tbia  Btate  wa 
have  no  consdiutlonal  provision  as  to  taxation 
w  nomine;  but  It  la  tha  settled  consHtutional 
rule,  declared  by  oft-repealed  dedsiona  of  thli 
court,  that  every  tax  must  be  certain,  <in]rei>- 


iHDtAKA  BUPSSUS  CoVBT. 


Not., 


nl,  and.  io  f ar  u  practicable,  cqaal  uid  uni- 
form. BurdcDR  cannot  cod stitutlon ally  be  im- 
pO«ed  apon  particular  Individuate,  w bile  others 
of  the  Bams  class  or  locality,  who  have  ren- 
dered no  public  MTTlce.  are  eiempt. 

In  DanM  t.  Biehmond.  78  Kj.  643,  a  provia- 
loD  of  a  town  charter  authorized  a  tax  of  5 
per  ceot  upon  all  sales  made  by  auctioueera 
within  the  limits  ot  the  town,  except  sucb  as 
mlf^bt  be  made  bj  dtizena  of  the  town  or 
coonty  who  were  bona  flde  owners  of  the  prop- 
env  Bold.  The  board  of  trustees  adopted  an 
ordinance  fixing  the  license  of  auclioneera  at 
tS  for  residents  of  Madison  County,  and  flO 
for  such  as  were  not  residents  ot  that  county; 
and  tbia  court  held  tliat  the  charter  provision 
was  void,  because  it,  in  violation  of  the  Fed- 
eral Constitution,  discriminated  againat  the 
citizens  of  other  Slates.  The  parties  whoso 
Tighta  were  involved  In  thia  case  were  nonresi- 
dents  of  the  State,  but  the  court,  in  the  opinion, 
declared  armiendo  against  the  ordinance  also, 
because  it  dlacrlmiuBled  between  residents  and 


nonresidents  ot  the  county.  The  fame  doc- 
trine has  been  more  recently  announced  bytbi* 
court  in  the  case,  FeeAaimar  r,  LoviteiUt,  8i 
Ky^806. 
The  ordinance  now  Id  question 


Covington  and  those  residinK  outside  o)  it, 
whether  within  or  without  the  State,  but  It 
places  a  burden  upon  some  within  the  City, 
while  others  of  ils  residents  engaged  in  a  lite 
tjuaineBs  are  exempt.  It  is  therefore  unreason- 
able partial  legislation.  To  be  reasonable,  a 
munici^l  bj-Law  should  be  eoual  in  its  opera- 
tion. TugTnan  v.  Chicago,'^  111,  406;  Bariinff 
V.  Weit.  26  Wis.  307. 

This  one.  being  clearly  an  Infringement  nf 
individual  right,  partial  and  unreasonable  in 
its  character,  cannot  be  sustained. 

Tfit  Judgment  U  therefore  reverted,  with  di- 
rections to  overrule  1he  demurrer  to  thepeii- 
tioD,  and  Cor  further  proceedinga  in  conformiiy 
this  opinion.  , 


IHDIANA  SUPREME  COUBT. 


Benjamin  F.  MORGAN,  Appt., 
Thomaa  J.  EAST. 

(....Inil ) 

A  tendar  of  mon^  In  aatlafketlon  of  the 
amount  of  hla  bid  br  one  who,  aotliiBasolerk 
M  a  pubUa  sale,  bid  otr  property  sold  Uiereat  will 
j)Dt  vest  tbe  tlUa  to  the  proportr  In  blm  >a  as  to 
enanle  Mm  to  reouver  It  from  tJie  pnmnnilfin  of 
the  seller  where  tlie  terms  of  sale  provided  for 
payment  In  Interest-beuiQB  note*,  witli  siu«tr. 

(Novembm  U,  1890.1 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  tor  Greene  County  in 
favor  ot  plaintiff  in  an  action  brought  to  re- 
cover possession  of  ceitain  property  to  which 
plaintiff  claimed  dtle  through  a  purchase  at  a 
public  sale.     Rererted. 

The  case  auflicieDtly  appears  in  tbe  opinion. 

l/ettrt.  W.  £■.  Rode  and  Cavin*  A  C»< 
Tina  for  appellant. 

Mr.  J.  S.  Ba.7«  for  appellee. 

Elliott,  J.,  delivered  the  opinion  of  the 

The  appellee  obtained  a  verdict  and  judg- 
ment awarding  him  possession  of  the  personal 
property  in  controversy.  His  claim  is  founded 
upon  a  purchase  made  by  htm  at  a  public  sale, 
■t  which  tbe  property  ot  the  appellant  and  his 
vlfe  was  offered  for  sale  pursuant  to  a  notice 
containing  this  provision;    "Terms  of  sale. . 


1  bearing  six  per  c 


with  approved  surety,  waiving  valuation  oi 
praisment  laws  and  bt     '        ' 

The  appellee  acted  as  clerk  at  the  sale.  He  ' 
purchased  sundrv  articles  of  property,  Indud- 
mg  that  involved  in  this  action,  the  aggregste 
vdue  of  which  was  more  than  (75.  The  ssle 
took  place  on  Saturday,  tbelStbday  of  April, 
1887,  and  the  appellee  agreed  to  execute  a  note 
on  tbe  following  Mondav,  On  that  day  tbe 
appellant  loaned  the  appellee  some  money  and 
a  note  was  prepared  for  the  amount  of  tbe  lonn 
and  the  value  of  the  property  bid  off  at  tbe  sale, 
but  this  transaction  seems  not  to  have  been 
fully  consummated.  The  appellee,  In  speaking 
of  tbe  cattle  in  controvetsy,  said,  In  his  tesii- 
mooy,  that  be  bid  them  off  at  the  sale  for 
$54.25;  that  he  made  a  tender  in  money  of  the 
amount  of  his  bid  on  the  4th  day  ot  May,  and 
that  he  made  no  tender  of  a  nole  on  that  day, 
butthathe  did  tender  b  note  for  fSS.  and  money 
tu  tbe  amount  of  $55.25  on  the  Saturday  after 
the  sale.  He  also  testified  that  he  sold  the 
cattle  on  the  8d  day  of  May.  and  that  Morgitn 
told  him  at  the  time  of  refusing  tbe tendi'rihiit 
be  considered  the  con  tract  at  an  end.  It  further 
appears  from  the  evidence  that  payment  for 
other  property  than  tbe  cattle  was  accepted  by 
tbe  appellant  There  is,  in  addition  to  the  evi- 
dence referred  to,  uncontradicted  evidencethat 
the  appellee  refused  to  give  a  note,  with  surety, 
for  the  amount  of  bis  bid. 

The  question  of  law  which  arises  on  tbe  facli 


S(a».—Pu>iUeiale;  rlghtt  of  vendee. 

When  BOOds  have  been  sold  at  auction  the  ven- 
dee ma?  recover,  for  a  refusal  to  deliver^  the  value 
^>t  (he  itOodB,  and  reoovery  ii  not  limited  to  the 
puroliBBe  prioa,  Qraj-  T.  Walton,  B  OauL  Bep.  SU, 
in  N.  T.  tM. 


Where  a  purchaser  at  an  auction  stle  burs  a  crib 
ot  corn,  the  tender  ot  a  port  of  tfaa  toll  pHoa 
thereof  la  Insuffl  dent  to  veat  tbe  title  In  him.  Jen- 
□Inics  V.  West,  10  Kan.  8TS. 


HoKGAX  ▼.  East. 


Is  whether  the  appellee  acqalicd  tnll  title  to  the 
peisoDal  property  of  whichhe  seeks*  recovery; 
.  for  if  he  did  not  acqaire  Bucta  a  title  this  action 
muBt  folL  He  could  not.  It  is  evident,  acquire 
a  complete  title  unices  tbe  contract  of  sale  was 
•0  far  executed  on  his  part  as  to  transfer  awn- 
ershlp  from  the  appellant  to  him. 

Tm  lenns  stated  in  the  Dotice  of  sale  form 
part  of  the  contract.  One  who  purchases  at  a 
public  sate  made  porauant  toa  published  notice 
presumptively  purchases  upon  the  terms  pro- 
posed. This  rule  applies  to  all  who  purchase 
atsuchatale;  bntit  applied  with  peculiar  force 
to  one  who  takes  an  active  part  In  conducting 
the  sale,  as  ttae  appellee  did  in  this  instance. 
He  was  bound  to  know  that  compliance  with 
the  terms  ataled  In  the  notice  upon  which  Ibe 
•ale  was  made  was  essential  to  comptclely  vest 
title  in  him.  The  terms  stated,  indeed,  hind 
both  the  seller  and  the  buyer.  Layton  v,  Hen- 
nen,  8  La.  A.nn.  1;  Daei^gon  v.  De  LMandt,  IS 
La.  Ann.  826;  Jonet  v.  Edney,  8  Csmph.  385; 
EenwoTthy  y.  Se/iofuld,  S  Barn.  Sn  C.  040. 

The  appellee  is  therefore  a  purchaser  under 
Ibe  contract  of  sale,  of  which  contract  the  terms 
•et  forth  in  the  notice  form  an  essential  part; 
and  unless  he  has  complied  with  these  terms 
title  did  not  vest  in  him  so  as  to  entitle  blm  to 
maintain  replevin,  for  it  is  elementary  law  that 
title  does  not  completely  pass  until  the  terms  at 
the  contract  of  sale  have  been  complied  with 
by  the  purchaser.  BarleUony.  Boieer,  81  lod. 
613;  Dixon  v.  Dvkt,  86  Ind.  434;  Ovnna  t. 
Ratik.  100  Ind.  247;  Segrittj.  Oralilnt,  181  U. 
S.  387  [88  L.  ed.  125]. 

TbecoQtract  between  the  parties  required  the 
aj^pelles  to  execute  an  Intercat-beaniiiar  note, 
with  surety,  payable  eight  months  after  date; 
and  he  could  comply  with  his  contract  in  no 
other  manner  than  by  executing  such  anote  as 
Ilia  contract  requires.     He  could  not  elect  to 


agreed  to  do  when  he  purchased  the  property. 
This  rule  prevails  even  In  cases  where  the 
property  has  been  delivered  to  the  buyer, 
Sarrii  v.  BmiiA.  8  Berj;.  &  R.  SO;  JivtieU  v. 
Minor,  23  Wend,  GSfl;  Jlendenton  v.  Lauek.  21 
Pa.  85B;  OiboTn  v.  Qantt,  60  N.  T.  MO;  TVfcr 
T.  Freeman,  SCiish,2ei;  WAilnegv,  Eaton,  16 
Gray,  235;  Seed  v.  Lord,  H  Mo.  G80. 

In  this  Instance,  however,  the  seller  retained 
possession  and  the  buyer  attempts  to  deprive 
Dim  of  It  without  complying  nlib  the  contract 
of  sale,  for  be  neither  executed,  nor  oSered  to 
execute,  the  note  for  which  the  contrsct  pro- 
vided. Itts  doubtful  whether  replevin  will  lie 
la  a  case  where  there  Is  en  unexecuted  contrncl 
of  sale,  although  there  Is  a  tender  of  perform- 
ance in  strict  compliance  with  the  contract; 
because  the  general  rule  Is  that  replevin  will  not 
lie  to  enforce  an  nneiecuted  contract,  as  the 
parties  are  left  to  an  action  for  the  breach  of  Hie 
agreement.  Mtad  v,  Jaknton,  64  Conn.  817; 
Hdverrtiek  v.  Fir/pu,  71  HI.  106;  Loui  v.  Free- 
man, 13  ni.  467;  BeeJMtlA  v.  PhUleo,  IS  Wis. 
238;  AwIimUv.  Warren,  6Z Mo.  SSO;  Snealhen 
T.  ffr«M»,  as  Pa.  147. 

But  as  possession  was  retained  by  the  appel- 
lant and  there  was  no  complete  investiture  of 
title,  nor  full  performance  or  tender  of  per- 
formance on  the  part  of  the  buyer,  there  was 
9L.R.A. 


no  such  transfer  of  ownership  as  entitles  th* 
appellee  to  maintain  replevin. 

The  question  before  as  Is  whether  title  so 
fully  passed  as  to  entitle  the  appellee  to  take  the 

Croperty  from  the  poasesaion  of  the  seller;  and 
ence  we  are  not  dealing  with  the  question  as 
to  when  the  property  became  that  of  the  buyer 
to  such  an  extent  ss  to  impose  upon  film  the  risk 
of  loss  In  case  of  its  destruction.  There  is  a 
distinction  between  a  complete  investiture  of 
title  such  as  will  enable  the  buyer  to  maintain 
replevin  and  such  an  investiture  as  will  put 
upon  him  the  hazard  of  loss  In  the  event  of  tha 
destruction  of  the  property;  but  it  la  neither 
necessary  nor  proper  for  us  to  mark  or  illustrata 
the  distinction,  for  here  the  question  is  whether 
there  was  an  absolute  change  of  ownership. 
Whether  there  was  such  a  change  depends  upon 
the  effect  o(  the  tender,  since  there  is  no  pre- 
tense that  there  was  performance.  If  the  ten- 
der of  money  Is  sufficient  In  a  case  where  the 
contract  provides  for  im  Interest- bearing  not* 
with  surety,  then  there  wasa  valid  tender,  and 
It  mlKht  i^ih  some  plausibility  be  argued  that 
the  appellee  has  a  right  to  wrest  the  property 


from  the  possession  of  the  appellant  by  legal 
process;  hut  if  the  tender  of  money  in  lieu  of 
the  promised  notes  is  not  sufficient,  then  it  is  to 


clear  for  argument  that  there  was  no  complete 
change  of  ownership;  and  if  there  was  do  such 
change  poisesslon  cannot  be  secured  by  re- 
plevin. That  the  tender  was  not  sufflcient  it 
clear.  A  seller  may  prefer  Interest- bearing 
promlssoiy  notea  to  money,  for  he  may  regard 
It  as  beneflclal  to  him  to  secure  such  notes  as 
an  Investment,  and  it  Is  not  for  the  buyer  to 
make  an  election  for  the  seller.  But  it  is  im- 
material whether  the  provinion  for  an  interest- 
bearing  note  was  beneficial  or  was  not,  for  a 
narty  who  sells  property  may  stand  upon  hla 
contract  whether  It  is  tieneflcial  to  him  or  not; 
and  It  Is  the  duty  of  the  buyer  to  perform  his 
part  of  the  contract  as  it  Is  written.  A  tender 
required  by  a  contract  Is  insufficient  unless  It  1* 
such  as  corresponds  with  the  provlsJons  of  the 
contract.  Thus,  a  tender  of  money  before  m 
promissory  note  Is  due  is  of  no  eQect.  Abihirt 
v.  Oorey.  113  Ind.  484,  18  West.  Rep.  807. 

So,  where  the  contract  provides  for  a  pay- 
ment by  the  delivery  of  a  horse  of  the  value  of 
$40,  and  of  the  remainder  of  the  amount  of  the 
debt  in  promisso^  notes,  a  tender  of  a  horse  of 
less  value  than  ^0  and  notes  for  the  balancv 
due  Is  unavailing.  Hanij/  v.  Streeter,  6  Ind. 
207. 

8o.  too,  where  a  paKy  agreed  to  do  work  for 
another  a  tender  of  money  Is  Ineffective. 
Breicer  v.  Thorp,  8  Ind.  363. 

Illustrations  might  easily  be  multiplied  In 
support  of  the  proposition  that  a  tender  Is  of  no 
efficacy  unless  It  is  an  offer  to  do  what  the  con- 
tract reqnires;  butitisuDnccessary  tocitemany 
illustrative  cases,  for  the  proposition  itself 
carried  sufficient  evidence  of  Its  soundness,  and 
nothing  more  is  required  than  Us  exhibition  in 
a  clenr  light. 

It  is  true  that  the  appellee  stated  In  general 
terms  that  be  was  the  owner  of  the  entile,  but 
a  general  statement  of  sucb  a  character  cannot 
avail  against  evidence  of  specific  facts.  Teier 
V-  Tcter.  101   Ind.  189-137,  61  Am.  Rep.  479. 

Such  a  etatement  Is  but  the  eoncluaion  of  • 


..Cookie 


ISDIASA.  ScPOEJin  CODBT. 


Hot.. 


wttaeaawbereln  are  blended  mfttlera  of  lawaad 
«f  fact,  and  it  must  give  way  to  the  subBtanilre 
facts  whicb  apeciflcally  appear,  , 
Judgment  reverted. 


BEDFORD  BANE,  A^., 


John  W.  ACOAM. 


<-. 


...Ind... 


A  tMtnh  wUeb  in  good  Itaith  par*  n  note. 

made  b7  one  of  Its  depoelton,  psfable  at  in  plane 
of  bualnea  and  B^alnei  wbloli  there  Is  no  d»- 
fenre,  mar  aet  off  tbe  amount  lo  paid  axalnat  the 
balance  due  on  tbe  maker's  aocount.  althoug-b 
tbe  payment  iraa  made  iritbout  aolioe  to,  or  ei- 
pren  autborlty  from,  him,  * 

(NoTember  IS,  Ism.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Lawrence  County  in 
favor  of  plaintiff  ia  an  action  brought  to  re- 
cover Uie  balance  alleged  to  be  due  from  de- 
fendant to  plalniur  on  bis  deposit  account. 
Jleverted. 
The  facts  are  fully  slated  in  tbe  opinion. 
MeMTi.  Bnakirk,  Donn  &  Dnun  for  ap- 

ifr.  Joaeph  Ollea  for  appellee. 

Hitcbell,  J.,  delivered  the  opinion  of  the 

On'  tbe  8th  day  of  Hay,  1888.  John  W. 
Acoam  bad  a  sum  of  money  on  general  deposit 
in  the  Bedford  Bankln  Bedford, Indiana.  The 
Bank  on  that  day  received  a  note  indorsed  to  it 
forcoUection,  payable  by  the  depositor  to  Stone 
Bona  &  Co.  at  the  Bedford  Bank,  The  Bank 
lemilted  tbe  amount  due  on  the  note  to  Its  cor- 
respondent,  and  charged  tbe  account  of  its  de- 
positor with  the  sum  remitted.  This  was  done 
TCitbout  notice  to  the  depoaitor,  or  other  au- 
thority, escepleuchasttaelawimpties  from  the 
fact  that  the  note  was  negotiable  and  paynhle 
at  the  Bank,  and  was  duly  indorsed  aod  sent  to 
it  for  collection.  The  depoaitor  repudiated  tbe 
act  of  his  banker  and  sued  the  Bank  to  recover 


right  to  set  oO  tbe  amount  of  the  note  above 
mentioned.  There  Is  no  question  but  tbat  tbe 
Bank  acted  in  good  faith,  nor  ia  there  any  dis- 
pute but  that  the  plaintiff  below  owed  tbe  note 
to  Stone  Son*  &  Co. 


It  la  settled  that  as  soon  aa  monev  is  deposited 
In  a  bank,  the  depositor  and  tbe  Dank  uaume 
the  relation  of  debtor  and  creditor.  The  money  , 
at  once  becomes  the  property  of  the  Bank,  and 
uuless  the  money  deposited  was  dEsigned  for  a 
special  purpose,  or  unless  there  exists  an  agre^ 
ment  to  tbe  contrary,  tbe  Bank  has  the  right  to 
apply  a  sufficient  amount  of  the  deposit  to  the 
payment  of  any  debt  due  from  tbe  oepoKltor  to 
tbe  Back.  Laatb  v.  Mtnrit,  llSInd.  ITS,  4  L. 
R  A.  111. 

If  the  Bedford  Bank  bad  discounted  the  nota 
of  Stone  Sons  &  Co.  or  taken  an  absolute  aa- 
aignment  to  itself  of  the  paper,  there  would  be 
no  diapule  about  tti  riebt  to  retain  the  amonot 
due  out  of  tbe  depositor's  account.  Is  tbe  right 
of  Ihe  Bank  to  set  off  the  aam  admitted  to  be 
due  on  the  note  destroyed  because  the  amount 
was  paid,  not  by  way  of  discount,  but  In  con- 
sequence of  the  note  having  been  made  payable 
at  the  Bank?  The  authoritiea  are  not  agreed 
upon  the  question,  but  upon  principle  and  in 
consonance  with  tbe  weight  of  aulborily.  It 
seems  to  ua  the  riEht  of  the  Bank  to  set  off  the 
amount  must  be  amrmed.  In  England  It  is  the 
settled  rule  that  if  a  note  ia  made  payable  at  a 
particular  bank,  tbe  maker  thereby  aulborizea 
the  hank  lo  f»j  it  out  of  his  funds  on  deposit, 
or  byadvancJDK  the  amount  to  bis  credit.  Ao- 
cordiDgly,  In  SebarU  v.  TueJcer,  16  Q.  B.  GW, 
Parke,  B.,  aald:    "If  this  were  tbe  ordinary 


the  acceptance  payable  there  la  ti 
an  order  on  the  part  of  the  acceptor  to  tbe 
banker  to  pay  tbe  mil  to  the  person  who  ia,  ac- 
cording to  the  law-merchant,  capable  of  giving 
a  good  discbarge  for  tbe  biU." 

Bo,  in  Eegm»r  v.  Laurie.  IS  L.  J.  Q.  B.  918, 
certain  bankeit  holding  in  their  hands  an 
amount  of  money  on  account  of  a  depoaitor 
paid  a  bill  of  exchange  which  bad  t>een  made 
payable  at  their  banking  house  when  it  became 
due,  and  was  presented  to  them  by  the  holder. 
No  orders  to  pay  tbe  acceptance  bad  been 
given,  nor  had  the  authority  contained  on  the 
face  of  the  bill  been  countermaoded.  It  waa 
betd  that  tbe  ban kershad  authority  toapply  the 
funds  of  tbe  depositor  In  their  bands  lo  tbe 
payment  of  the  acceptance. 

This  rule,  wilb  some  mod iflcatlona,  has  been 
recognized  almost  universally  by  the  courts  in 
this  conniry.  Accordingly  we  find  it  declared 
in  an  early  case — State  Bank  T.  Armetrong,  4 
Dev.  L,  SlD— that  there  can  be  no  question  that 
if  a  bank  paya  off  a  note  or  acceptance  of  a  de- 
positor, payable  at  the  bank,  this  constitutes  a 


la  Nat.  E 

v.Fourth  Nat  Bank,  MN.Y.SS;  Vord  v.  Thomloa. 
B  Leish,  mS;  Dnlon  Bank  v.  Qrlffln,  1  S.  T.  Letc. 
Obe.  tU !  National  Bank  of  Flabklll  v.  Bpetght.  <T 
N.T.eU;  l3onmierola)  Nat.  Bank  v.  Benniiwar,  US 
Fa-tW. 

It  ma;  aet  off  a  tudgmsnt  randered  on  tha  nota 
to  an  BoUon  tnonvht  for  tha  deposit  Uarah  v. 
Oneida  Oeot.  Bank,  U  Barti.  MS. 

In  nilnolB  ths  m^Dfl'  of  a  note  parable  at  a  bank 
doea  not  authorlie  auob  bank  to  apply  the  maker's 
deposit  to  Its  payment  without  an  expreaedlreoUon 
«  L.R.A. 


6ee  also  10  L.  R.  A.  45;  30  L.  ] 


to  that  affeot  -  Wood  v.  Uerefaanta  8-  L-  A  T.  Oo.  a 
111.  an:  RJdsely  Sat  Bank  v.  Patton,  IN  IlL  ITS. 

A  bank  caomitapply  money  duetoadepoaltorlo 
the  payment  Of  a  note  npon  whleh  ha  la  a  surety  In 
the  abaeooa  of  a  apeolal  aBmament  giving  It  the 
right  to  do  00.  Bee  Harrison  T.  Harrlaon, II,.  B. 
A.  111.  and  nat«,  118  Ind.  ITS. 

A  bank  holding  lor  oolleaUon  a  cashier^  aheok  of 
an  tnsolvent  bank  may,  when  sued  by  the  aMlaaee 
of  tbe  latter,  use  sunh  obeok  as  a  set-off  where  no 
defense  It  sbown  against  the  obeck.  Farmeia  De- 
posit Nat.  Bank  v.  Fenn  Bank,  >  L.  B.  A.  £78,  10 
Pa.  IBS. 


10M. 
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rpcr  deUt  tn  tbe  ^ccoaot  of  the  depositor  and 
MandaiiU  t.  Union  Banii,  18  V.  S.  9 
Oranch.  9  [8  L.  ed.  639],  Ofdif  Jtulice  MarBtiall 
■aid:  "By  making  a  note  negotiable  In  bank  tbe 
maker  autborizea  tbe  bank  Co  advaoce  on  his 
«iedlt  la  the  onner  of  the  note  tbe  aam  ex- 
pressed on  It!  face." 

Manj  well-coastderod  caaea  go  to  the  full  ex- 
tent of  holdlnKthataDote  payable  at  a  boDklog 
house  ia  tn  elKCt  the  eqnlTaleot  of  a  check  or 
draft  on  the  bank  Id  favor  of  the  holder  of  the 
note,  and  that  the  bank  is  in  default  if  tt  allons 


ger,  106  Pa,  496;  Indig  t.  National  Oiiy  Bank, 
80  N.  T.  100;  JBtna  Nat.  Bank  t.  FvutOi  Nat. 
Bank,  40  K  Y.  82.  Bee  also  Randolph.  Com. 
]pftper,  g  1441;  Daniel,  Neg.  Inst  (^  S2a0;  2 
Horse,  Banks  and  Banking,  g  SS?;  BoUes, 
Banks  and  Depositors,  g  408. 

A  contrary  view  has,  however,  been  Tig- 
otoubIv  maintained.  Qrinom  v.  CommtTTtal 
Jfal.  Bank,  87  Tenn,  850.  8  L.  R  A.  37Si 
£i^^  Jfat.  Bank  ▼.  PaOon.  100  ID.  479. 

Wbue  we  are  not  inclined  to  tbe  view  that  a 


alent  of  a  check  drawn  by  the  maker  against  a 
fnndondepodtln  thebanV  soasto  require  the 
banker  to  pay  the  note,  on  presentation,  out  of 


funds  applicable  to  that  pnrpoae,  we  can  con- 
ceive of  no  valid  reason  why  a  note  or  bill  thus 
drawn  shall  not  be  held  to  autborlte  tbe  banker 
to  pay  and  tberebr  become  subrogated  to  all  tbe 
rigbia  of  tbe  holaer  to  Uie  aame  extent  as  If  It 
had  purchased  the  paper  after  maturity.  One 
vho  has  drawn  anoteor  bill  payable  at  a  bank 
must  have  done  so  for  some  purpose,  and  be 
cannot  be  heard  to  say,  after  his  banker  baa  paid 
a  Just  debt  for  which  be  bad  given  a  note,  to 
which  the  maker  cklms  no  defense,  that  the 
payment  nas  wholly  voluntary  and  unauthor- 
ized. In  such  a  case  the  banker  wbo  has  paid 
the  note  is  entitled  to  bold  it  as  tbe  equitable 
owner  or  purchaser,  and  is  entitled  to  set  it  off 
in  a  suit  to  recover  a  balance  due  the  depositor 
on  a  general  account. 

The  decision  in  Bcotf  y.  Shirk.  60  Ind.  160, 
upon  the  facts  there  Involved,  ia  not  neceaaatily 
opposed  (o  the  conclusion  above. 

When  ■  note  payable  at  a  bank  is  signed  by 
three  persons,  one  of  whom  has  an  account  at 
the  bank,  it  may  well  be  said  that  tbe  bank  has 
no  power  to  transfer  money  deposited  by  one  ' 
of  ue  makers  to  the  payment  of  the  note  with- 
out tbe  depositor's  consent.  LoTiib  v.  Morrii, 
lupra. 

rbe  court  erred  in  lis  conclusions  of  Isw 
upon  the  facts  found. 

Judgmtnt  rewned,  with  costs,  wlthdlrecttODa 
to  Ihe  court  below  to  restate  lis  concluaioas  of 
with  this  opinion. 


WISCONSIN  SUPREME  CODRT. 


CRAWFORD  tt  al.,  BttptM., 
WITHERBEE  tt  al.,  Appt*. 


L..' 


— ) 


I,  A  uln«  inni«r  frho  ondertakea  to  da- 
llTer  m,  portion  of  tbe  ore  t«ken  from 

th«  mine  to  oartalD  penom  In  oooHldenUlon  of 
tbeir  oonstmotlng  a  level  to  drain  tbe  mine  in 
■uob  a  manner  that  tbe  ore  can  be  raised  without 
tcouble  or  Ineonvenlence  fiom  water  la  not  dls- 
eharged  n«m  bis  obligation  bj  the  fact  that  the 
level  Is  permitted  to  become  and  remain  out  of 
repair,  U  be  Is  not  at  all  preludloed  thereby,  the 
level  remalQlnK  nilllolent  for  all  praotlcal  pur- 
poaea. 
%.  Objeetinc  to  the  erdaalaeion  In  ori- 
denoe  of  a  wUl  for  the  reason  that  ft  la  Im- 
material and  Incompetant  tor  aoj  purpoea  is  not 
(UiBalent  to  rnlae  the  qucatlou  whetber  or  not  It 
ISauBotentijBUtlientloated  or  prored  to  be  ad- 

3-  ntegivlBf  of notloe  bjmlneovnersthat 
a  level  built  hj  a  tblrd  penon  for  the  purpose  of 
draloliur  the  mine  muat  be  repaired  Is  oompll- 
aoce  vttb  tbe  aareement  under  wbioh  it  wssoon- 
strueted.aDdthatthercalsp^ableroritousewl]! 
be  wllbheld  until  It  la  reetored  U>  Ita  orlglDal  use- 
fulness.  Is  an  admission  that  tbe  persons  to  vbom 
Itlsjriveo  are  the  suocessonln  title  of  tuob  third 
person  wMoh  will  dispense  with  proof  of  suoh 


t  b]r  a  land  ovraei 

dor  to  Another  one  eighth  of  the  mln- 1 

•ml  ralaod  upon  hia  Innd  m  ooDitderatlon  I 

«  L-R.  A. 


of  Ihe  latter'H  covenant  to  construct  a  level  tor 
the  purpose  of  dialnlng  the  land  aod  thus  mak- 
'  Ing  the  are  tbeieln  avHllable,  wtalob  Is  suppl*. 
mented  by  a  grant  to  the  latter  ol  Buoh  one 
alshth  of  the  ore,  cues  with  tbe  land. 

(September  £8,  ISM) 

A  PPEAL  by  defendanls  from  a  jadgmeol  of 
a.  the  Circuit  Court  for  La  Fayette  County 
Id  favor  of  plaintiffs  In  an  action  brought  to 
from  defendanta  certain  money  which 


a  certain  oovenanL     Ajprmed. 


Meur*.  Ca^er  A  Cleary  for  respondenta. 

Orton,  J.,  delivered  tbe  opinion  of  the 

The  facts  of  this  case  are  brlcQy  and  substan- 
tially as  follows:  About  tbe  10th  day  of  Be|>- 
tember,  IBflS,  Jeffetaon  Crawford  (now  de- 
ceased), John  L.  Crawford,  Gabriel  Mills 
(deceased)  and  Heniy  Magor,  aa  parlies  of  the 
first  part,  entered  into  a  contract  in  writing 
and  under  seal  with  one  Hiram  Wilherbee 
(now  deceased),  wbo  was  the  owner  of  the 
lands  theremdeacribed,  andsiiualcdln  La  Fay- 
ette Coatjty,  In  this  Stale,  by  which  the  said 
parly  of  the  first  part  agreed  \o  excavate  or 
run  what  Is  usually  called  a  "level,"  commenc- 
ing at  tbe  bottom'  of  tbe  tail  race  Of  "Craw- 
ford's Big  Wheel."  in  a  aoriherly  direction  np 
what  is  known  as  "Hard  Scrabble  Branch,"  or 


See  also  29  L.  R.  A.  423;  43  L.  R.  A.  ISO. 


WuoosBHf  Sufbhu  Cottbt. 


Beft., 


In  Bncb  direction  aa  {he;  mar  deem  bert  cal- 
eulaled  to  drain  the  uld  lands  of  uld  Wither- 
liee,  to  I>e  excavated  as  nearly  level  in  its  couree 
as  llie  purpose  for  wbicb  It  la  inlended  will 
permit,  and  to  be  commeaced  within  a  reaaon 
able  time  after  tbat  date,  and  pioaecut«d  with 
reisotiable  facility.  Tbe  level  was  to  be  run  a 
cnnslderable  part  of  tbe  way  through  tbe  lands 
of  aaid  Witherbee,  described  Id  tbe  apTeement, 
wbicb  were  supposed  to  be  mineral  landa,  and 
tocontaiD  lead,  and  which  could  not  be  mined, 
on  account  of  wat«r,  without  tfelng  drained  by 
•aid  level,  and  which  lay  south  of  the  oortb 
end  of  said  level,  and  east  and  west  of  It.  In 
condderBtion  of  the  excavation  of  said  level, 
the  said  Witherbee  agreed  to  reader  to  tbe 
parly  of  the  first  part  one  dear  ei)thth-part  of 
all  lead  mineral  or  lead  ore  raised  upon  said 
lands  which  lie  east  and  weet  of  soy  excavated 
portion  of  said  level,  and  Boutb  of  an  east  and 
west  line  acroas  tbe  extreme  northerly  end  of 
the  same,  as  fast  as  said  level  shall  bs  ptoae- 
cuted,  free  from  all  eipenae  of  discovering  or 
aeparatine  It  from  the  earth,  and  to  be  paid  in 
kind  on  tne  land  where  raised.  It  is  expressly 
Btipulated  Id  said  agreement  tbat  It  aball  bind 
tbe  heirs,  executors,  ad  ministratora  and  assigns 
of  both  parties,  and  tliat  tbe  laid  covenant  of 
add  Witherbee  shalt  run  with  said  lands.  In 
the  said  agreement,  and  for  the  purpose  of  sc- 
CuriQK  to  the  patty  of  the  flrst  part  one  eighth 
of  all  mineral  raised  on  aaid  lands,  the  aafd 
Witherbee  thereby  grants,  bargatos  and  sells 
to  the  party  of  the  first  part,  and  to  their  heirs 
and  asal^ne  forever,  one  undivided  etghlb-part 
of  all  lead  mioeral  la  any  and  a11  of  said  lands, 
to  have  aod  to  bold  the  same,  together  with  all 
and  singular  tbe  rigbts  accruing  under  the 
agreement  to  the  aaid  party  of  tbe  first  part, 
and  to  their  heirs  and  aadgos  forever.  It  was 
found  by  the  court  that  Crawford,  Hills  &  Co. 
(said  ijarty  of  the  first  part),  wilhin  a  reason- 
able time  after  the  execution  of  said  agree- 
ment, began  aaid  level,  and  that  It  was  exca- 
vated and  run  by  them  with  reasonable  energy 
and  diligence  to  a  polat  where  an  east«nd-weat 
line  drawn  across  Its  northern  extremity  will 
psas  northward  of  tbe  places  where  tbe  ores 
Id  controversy  were  mined,  and  tbat  tbe  ~ 


Hiram  Witherbee  (now  deceased)  to  aaid  lands 
has  become  vested  la  the  defendants  bv  and 
through  hia  devise  thereof  In  his  last  will  and 
testament,  and  that  they  are  now  in  possession 
of  them,  and  claim  title  thereto  by  virtue  of 
aaid  wUl  and  conveyances  thereunder,  aad 
that  the  plaintlSs  an  the  auccesaors  iu  title  of 
the  said  Crawford,  Mills  A  Co.,  and  the  own- 
era  of  all  Ibe  interest  Id  and  to  said  lands  of 
said  Hiram  Witherbee,  conveyed  by  blm  In 
and  by  aaid  agreement,  and  are  also  the  owners 
of  aaid  level;  tbat  from  the  dat«  of  said  anee- 
ment  to  February  1.  1885,  tbe  laid  Hiram 
Witherbee  in  bts  Ufetime,  and  the  defendanta 
aiace  hia  decease,  paid  to  aaid  Crawford,  Mills 
ACo.,  or  toaaid  plaintiffs,  all  rents  which  ac- 
crued to  them  under  and  by  virtue  of  said 
agreement,  but  dnce  that  time  the  defendants 
have  paid  none  of  tbe  aame;  that  since  that  time 
the  defendanta  have  received  and  retained  as  tbe 
proceeds  of  the  aale  by  them  of  one  eighth  of  tbe 
orca  raised  and  mined  on  aaid  lands,  and  lying 
OL.R.A. 


south  of  aa  east  and  west  line  drawn  serosa  Um 
nortbeTn  end  of  said  level,  the  sum  of  $670. 21, 
no  part  of  which  baa  beat  paid  toot  recdved  by 
the  platntifls;  that  all  of  tald  orea  were  mined 
and  raised  from  aaid  lands  withoat  bindrance, 
impediment.  Increase  of  coat  or  trouble  by  rea- 
son of  water  therein,  and  moat,  if  not  all,  of 
them,  were  ao  mined  and  raised  from  below 
tbe  water-level  therein  before  the  conatructlon 
of  aaid  level,  and  above  the  present  water-levd 
tn  said  lands.  The  court  further  found  that 
tbe  level  was  somewhat  out  of  repair,  but  that 
thiTB  Is  a  continuous  underflow  through  each 
of  its  shafts,  and  that  at  least  two  thirds  aa 
much  water  poura  out  of  the  mouth  of  aaid 
level  as  it  ever  discharged  aince  its  oonstrufr 
tion ,  and  that  tbe  aaid  Hiram  Witherbee  In  his 
lifetime,  as  late  as  August  S,  18M,  bv  a  certain 
supplemental  agreement,    approved  and    ^>- 

K'  uded  the  manner  In  wfalcn  aaid  level  had 
n  built,  down  to  that  time,  and  the  etiergy 
with  which  tbe  work  of  constructing  it  bad 
been  pnsbed.  These  fludings  appear  to  have 
been  justlfled  and  supported  by  the  evidence. 
1.  The  learned  counsel  of  tbe  appellants  con- 
tend that  the  defendants  are  discharged  from 
tbe  obligation  to  render  such  one  eighth  of  the 
mineral  to  tbe  plaintiff*,  because  the  levd  or 
drain  was  so  badly  out  of  repair  when  It  waa 
raised  or  mined.  It  does  not  appear  tbat  tb* 
defendants  were  at  all  iotured  or  prejudiced  by 
any  want  of  repair  of  we  level,  it  there  waa 
any,  or  that  they  were  at  all  troubled  by  water 
in  their  mines.  The  agreement  for  the  con- 
struction of  tbe  level  is  silent  as  to  the  depth 
It  should  be  excavated.  It  only  requires  the 
level  to  be  so  constructed  aa  to  drain  or  uncover 
the  lead  ore  so  as  to  permit  It  to  be  raised  or 
mined,  without  any  trouble  or  Inconvenience 
from  water.     Filled  up  lo  some  extent,  as  it 


have  no  cause  of  complaint.  It  followa,  there- 
fore,  tbat  the  question  as  (o  whether  the  plain- 
tiffs are  bound  to  keep  the  level  In  repair,  or 
to  what  extent  they  areao  boun^i  ^  not  raised. 
2.  The  point  made  that  the  will  of  Jefleraon 
Crawford  was  not  sufficiently  authenticated  or 
proved  to  be  admitted  in  evidence  can  hardly 
prevail:  (1)  because  the  objection  waa  not  ape- 


and  incompelent  for  any  purpose;  (2)  because 
the  defendants  InlroducM  iu  evidence  a  no- 
tice dialed  by  one  of  them,  dated  Decembers, 
1884,  by  which  the  plalntl^  were  notified  to 
repair  said  level  in  compliance  with  said  origl- 
nal  agreement,  and  that  they  abould  withhold 
the  rents  until  it  should  be  restored  to  Ita  origi- 
nal usefulness.  This  notice  Is  an  admiaaton 
tbat  the  plaintiffs  are  the  proper  parties  aa  suo- 
ceflsora  of  Crawford,  Mills  A  Co.  In  the  title. 
and  bound  by  the  agreement.  This  cured  any 
error  tbat  might  have  been  committed  Id  lot- 
properly  receivluff  the  will  In  evidence. 

The  main  and  Important  question  in  tbe  caaa 
Is  whether  tbe  covenant  saw  upon  "mDtwith 
the  land."  On  that  question,  tbe  learned  ooun- 
sel  on  both  sldea  have  submitted  unusuallr 
able  arguments  and  briefs.  Wo  may  not  fol. 
low  tbe  learned  counsel  through  their  able  rea- 
soning and  well-selected  authontlea,  bnt  It  will 
not  be  from  any  want  of  kppradatloD  for  their 


Ckattobd  r.  WiTHBBBEB. 


covenftnt  to  render  one  eighth  of  tbe  ntitieral 
to  the  coTCDantees,  read  Inconnectton  vltb  tbe 
depeodent  covBDant,  to  construct  tbe  level  for 
the  purpoae  of  moklag  the  lead  ore  in  the  land 
BTailabte,  and  the  grant  of  one  eighth  of  auch 
ore  ia  the  land,  comes  vithin  every  esseiitlal 
element  of  one  that  mm  witL  the  land,  and 


tate  granted.    (2)  Tbe   ^ .  _ 

performance  of  the  covenant  altecta  tbe  nature 
.or  value  of  tbe  propertj  convened.  (S)  There 
la  a  privitv  of  estate  between  the  contracting 
parties.    Piatt,  Cor.  461. 

One  elKbtb  of  the  mioerBl  la  granted  or  con- 
veyed. While  the  mineral  is  fn  the  earth,  tm- 
discovered  and  unmined,  it  has  but  little  or  no 
value.  The  covenant  requiting  the  grantor  to 
raiie  or  mine,  and  deliver  It  to  tbe  grantees, 
gives  it  value.  There  la  not  only  privity  of 
estate,  but  the  parties  are  tenants  in  commoD 
of  all  tbt  jataeni  in  the  land.  The  covenan- 
tees own  one  undivided  eighth  ol  it,  and  tbe 
covenantor  reserved  and  ovrns  seven  eighths  of 
it.  and  covecanta  to  raire,  separate  and  de- 
liver the  one  eighth.  Tbe  poaaeaalon  of  the  un- 
divided mineral  in  tbe  lend,  by  tbe  covenant, 
remains  in  the  covenantor,  until  it  Is  raised, 
divided  and  delivered.  The  grant  without  the 
covenant  would  make  each  party  liable  to  con- 
tribute a  propoTlioqate  share  of  tbe  labor  sod 
ezpense  of  raidng  or  mining  it  CSart  T. 
Ftummar,  81  Wis.  448. 

Tbe  covenant  imposea  this  buiden  wholly 
npon  tbe  grantor,  or  tbe  owner  of  the  aeven- 
eiKbtba  share.  In  that  it  also  affects  the  qual- 
ily  andnatureof  tbeestaCe^nted.  The  grant 
of  tbe  one  eighth  of  tbe  mineral  In  the  land  is 
a  grant  of  an  Interest  ia  the  land,  and  a  part  of 
the  really.  Oolam  v.  Gloek.  67  Wis.  118; 
Banidt  V.  BaGm.AZ  Wis.  &66i  Fourcv.  Lego, 
S6  Wis.  894. 

Bealdea  this,  tbe  grant  with  tbe  covenant  cre- 
ates a  charge  upon  tbe  laud  to  secure  the  min- 
ing and  detivery  of  the  one  dghth  Id  the  nature 
of  a  mortgage.  If  the  grant  and  covenant  to- 
gether do  not  sufficiently  show  tbe  real  nature 
of  tbe  covenant,  tbe  dependent  covenant  of 
Crawford,  Mills  &  Co.  to  construct  the  level 


the  mineral,  for  the  sole  purpose  of  making 
possible  to  mine  tbe  lead  ore  In  It,  as  the  coo- 
sideratton  of  the  covenant  to  raise  and  deliver 
the  one  eighth  of  tt,  will  very  clearly  and  con- 
clusively show  the  latter  covenant  to  be  one 
that  runs  with  the  land.  By  that  covenant, 
they  are  to  construct,  at  vast  expense,  such  a 
level  as  will  remove  the  water  from  the  lead 
deposits  BO  that  they  may  be  mined  with  facil- 
llv,  and  thereby  ^Ive  to  the  mineral  In  the  luid 
almost.  If  not  quite,  Its  entire  value,  and  make 
it  possible  to  deliver  (he  one  eighth,  and  to  se- 
cure the  seven  eighths  of  It  to  the  covenantor. 
Both  parUes  ore  interested  proportionably  in 
and  dependent  upon  that  great  and  common 
Improvement  for  the  value  of  their  respective 
shares  of  tbe  mineral  It  is  tbe  common  source 
of  tbeir  beneficial  Inlerest  In  the  land.  A> 
long  as  the  level  drains  the  mineral  deposits, 
eaca  party  may  make  available  liis  interest  in 
tbe  land;  and,  when  It  falls  to  so  drain  the 
landa,  hoth  parties  will  lose  tbat  lotereat.  Sup- 
•  L.R.A. 


fflu^j  Duuulu  unc  ujBiT  ^nf|Ajruuu  ui  uic  ex- 
pense of  constructing  the  level,  and  keeping 
it  in  repair,  so  that  their  respective  aharea  ol 
mineral  could  be  raised,  would  not  siidi  a 
covenant  run  with  the  estato  granted  to  Or»w- 
foid.  Mills  &  Co.T  If  so,  then  it  follows  that 
of  Hiram  Witherbee,  lo  raise  and 


mutual  and  dependent  covenants  In  siichan 
and  if  one  runs  with  the  land  tbe  other  would 

In  ffiwlmyjrt  v.  Horbm,  IB  WU.  198,  tbe 
owner  of  tbe  dam  and  waler-power  deeded  to 
another  certain  square  inches  of  water  to  be 
furnished  from  Ibe  dam,  and  the  grautee  cove- 
nanted to  pay  his  ratable  share  of  the  eipenses 
of  keeping  In  repair  the  dam  and  race-way  in 
proportion  to  the  number  ol  square  Inches  of 
water  by  him  owned.  It  was  held  that  sucb 
covenant  no  with  tbe  estate  granted,  and  waa 
binding  upon  subeequent  owners.  How  much 
diorc  tue  covenant  under  condderation.  It  Is 
not  only  incident  to  the  property  conveyed, 
and  affects  Its  value,  but  it  lies  directly,  or  tbe 
estate  granted  Is  Inseparable  from  it,  as  its  sub- 
ject, and  rests  upon  the  same  consldemtlon.  It 
IS  precisely  tbe  same  aa  It  would  be  If  it  was  a 
covenant  m  the  deed  granting  the  nie  dghth. 
Imposing  upon  the  grantor  Ibe  duty  or  burden 
to  raise  and  deliver  the  miDeral  granted.  That 
case  certainly  rnleslhisin  principle,  andlscon- 
cluBlve  of  tbe  question.  I  legaid  this  case  as 
one  of  the  strongest  and  most  uoqueslioDable  . 
to  be  found  In  the  books  of  acovenaot  ninnlng 
with  tbe  land.  It  Is  Uke  a  covenant  in  a  deed 
to  let  the  grantee  Into  poesessioo  of  tbe  prem- 
ises atonce,  or  at  a  future  time.  It  Is  necessary 
io  make  the  grant  available.  The  covenant  in 
Bpeacm't  Cat,  1  Smith,  Lead.  Cas.  140,  waa 
that  tbe  lessee  ahould  build  a  waU  on  the  de- 
mised premises.  The  sixth  point  resolved  in 
that  case  was.  If  the  lessee  covenant  to  repair 
the  houses  during  the  term,  it  shall  run  with 
the  land.  The  reasons  given  were  that.  If  It 
was  not  BO,  great  lojustice  would  be  done  to 
the  lessor,  and  that  reason  requires  that  they 
who  aball  take  benefit  of  a  covenant  should.be 
bound' by  it.  These  reasons  apply  with  great 
force  here.  The  covenantees  would  lose  oil 
benefit  from  the  oonstruction  of  the  level,  and 
tbe  grantor  and  covenantor  would  haveall  the 
advantages  of  tbe  covenant  thai  aecured  the 
construction  of  it,  and  It  would  be  the  greatest 
Injustice  lo  the  covenantee.  The  principle 
seems  to  be,  in  these  cases,  that  something  ia  to 
be  done  on  tbe  land  or  estate  granted,  which  Is 
the  case  here.  The  case  is  put  of  a  covenant 
to  cultivate  the  lands  demised  in  a  particular 
manner.  Ccekmm  v.  Code,  Cro.  Jac.  13S,  and 
many  other  cases  In  point  with  this  case.  In 
Nomum  v.  ffWi,  17  Wend.  146.  tbe  covenant 
was  by  tbe  lessor  that  be  would  not  let  or  es- 
tablish any  other  mill  on  the  same  stream  for 
sawing  mahogany.  It  effected  thevalueof  the 
demised  premises,  and,  In  the  case  put  by 
Judge  Cowen,  the  covenant  of  the  lessor  was 
to  repair  the  demised  premtws.  Lattimer  v. 
LivermoTg,  72  N.  T.  174j  Aitor  v,  Jfittw,  3 
Paige,  68,  2  N.  Y.  Ch.  L.  ed.  816;  Fan  Aow- 
tOatr  V.  ItemiiiDn,  80  N     *  898;  TAeno*  v. 


.Coo'^Ie 


Wdoovbdi  Sdfhske  Coimx. 


1  Wub.  C.  C.  870;   WorlAin^i 
Ohio  6t  60. 

Thew  and  other  cases  cited  In  tlio  brief  ol 
the  respoDdeat's  counsel  eatabllBh  the  same 
principles  of  this  case.  But  none  of  tlieni  pre- 
■eat  so  manjr  Kasoiie  for  the  rule  u  Ibis  case. 
It  would  be  useless  to  refer  lo  more  anthoriltes 
upon  a  queetioo  on  which  so  mnch  learning 
Knd  research  hare  been  expended.  Ever;  case 
nmat  be  brought  to  the  test  of  the  few  general 

Erinciplea  above  staled,  and  the  question  can 
a  more  saliifactorily  determined  fo  that  way 
than  bj  a  multiplicitj  of  adjudicated  cases, 
more  or  less  remote  in  their  facta. 

The  authorities  cited  by  the  learned  connsel 
of  the  appellant  appear  to  be  qalte  Inapplica- 
ble. The  intention  of  the  paraea,  if  It  can  be 
•Hcertalned  from  the  agreement,  should  have 
weight  In  cases  of  doubt,  and  In  Uiis  agreement 
the  parties  hare  reprated,  in  ererf  form, 
clausea  to  bind  tbelr  heirs  and  assigns,  and  ape- 
dflcallf  atlpuUited  that  ttila  coTeoant  should 
"ran  witb  tbe  land."  But  this  is  do  doubtful 
ease.  We  tbtnh  tbe  learoed  circuit  ooort  de- 
cided the  question  oorrectlj,  and  held  the 
present  parUea  liable  on  tbe  covenant  to  raise 
and  render  the  one  eighth  of  tbe  ore  granted. 
.and  espedallj  to  pay  for  that  share  of  the  ore 
which  they  have  already  raised  or  mioed,  and 
converted  to  their  own  use.  We  can  find  no 
error  In  the  case. 
Thi  judgment  efOit  Oireait  Oaurt  ii  ^firmed. 


Mary  8HEEHT,  Betpl., 
John  BLAEE  Bt  al.,  Applt.\ 


1.  'Wbara  »  etampiaJnt,  irtileh  aeaka  to 
bold  oorteln  pwwona  lndlTlAiiallrll»- 
bla  taae  the  dotrts  titu  -volmiterr  HBluoor 
porfttod  «MoclattoBt  allocs  that  at  the 
Hma  of  the  Inourrlnfr  of  sucb  detit  and  for  man  j 
7ean  before  defendants  oonitlcuted  auoh  aiao- 
olatJOD.anadoilHloD  In  tbe  answer  that  detead- 
ants  were  prevtooa  to  that  time  Diemben  or.  and 
met  at,  aomtaln  ohimb  and  oonducted  rellgloiis 
exerolsea  aooordlnir  to  tbe  ritee  and  doocrlaea  of 
•aid  ohurob,  la  equivalent  to  an  mdmlasJoa  that 
defMdanti  wera  memliers  of  the  aasooiatlon  aa 
obanred.  and  will  render  proof  of  lucb  faot  un- 


B.  Whore  tbe  tnuteoa  of  »n  onincorpo- 
ra,tedrell«latu  aoeletr  r»fpalmely  elect- 
ed fttF  tbe  pnrpooe  of  —n—g'-g  Ita 
awfciiria.1  fcllialv  use  moneradvuoed  by 
the  pastor,  wbo  li  also  a  Q»mt)er  of  tbe  board  of 
flnanoe,  In  the  ereoUon  of  b  churoh  edlHoe.  and 
also  allow  bli  salary  to  remain  In  arrears,  whluh 
tnuaaotlon*  are  sbownon  books  of  tboeocleCr 
regulHrir  kept  by  Its  proper  offloer,  and  tlie  total 
amount  of  ImJebtodaeee  to  the  pastor  !■  publicly 
Stated  from  time  to  lime  before  the  asMmbled 
oonsregHtlOD,  and  flnaJly  a  oommlttee  teappoint- 
ed  lo  settle  tbe  aooount.  which  Is  done  and  the 
amouot  touDd  due  stated  to  tbe  ooagregatlon  and 
oradllfid  to  the  pastor  on  the  sootety'g  books  with 
noobjectlon  on  the  part  of  the  members,  who  ao- 
qulcsoe  therclQ  for  several  rears,  tbey  will  be 
bald.  In  a  suit  to  recover  the  amount  from  tiiem 
Individually,  to  have  authorlied  ibe  settlement 

•  L.B.A. 


(Beptember  za.  1»0.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Clrcalt  Court  for  Food  du  Lac  Conn^ 
In  favor  of  plaintiff  In   an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an  ao- 
couDt  stated.     AMnnt£ 
The  facta  are  fully  slated  In  the  opinion. 
Jfeaara.  Plnnejr  *   Sanbom,  for  appel- 

If  a  particular  defendant  autfaoriEod  tin 
statemeat  of  account,  settlement  and  contract 
in  question,  or  afterwards  ratified  the  actiou  of 
the  trustees  lo  respect  thereto,  then  he  is  liable; 
otherwise  not. 

8ktehy  V.  Btakt,  79  Wb.  411. 

Not  only  i*  the  quesHon  of  the  liability  of 
members  of  volunt^  aaaociationa  a  question 
of  agency,  hut  aach  agency  la  for  the  plaintiff 
to  Mtabflsh,  and  doee  not  arise  bv  Inferenoi 
from  the  mere  fact  of  membership  in  the  aaso- 
elation. 

NIblack,  Hut.  Beo.  Societies,  8g  lOO-lM; 
Collyer,  Partn.  Wood's  ed.  <1878)  §89;  A*h  t. 
BvU,  97  Pa.  493,  000;  Fleming  r.  HeOor,  8 
Mees.  &  W.  172,  168;  mdmond  v.  Jvdy, «  Ho. 
App.  466;  J)9oot  T.  Gray,  23  Ohio  St.  10^ 
Bay  T.  Power*.  184  Mass.  22,  20;  Kvvfer  t. 
South  PariA,  12  Jfoaa.  166. 

In  Older  to  amount  to  a  ratlflcation  tbei* 
must  bave  been  a  meeting  of  the  sodetv,  at 
which  the  question  was  presented,  and  at  wnidi 
an  understanding  ol  the  matter  was  bad.  Ben 
Um  congr^atlon  repudiated  the  settlement 
aitd  contract  at  the  very  flrat  meeting  held  after 
ther  wen  mode. 

Dodgt  T.  MeDona,  14  Wis.  6S3,  6116:  Ladd  j. 
UHd^andt,  27  Wis.  185;  Hoffman  8.  G.  (b. 
T.  Cumberland  O.AI.Go.  16  Md.  456;  Qiimatt. 
a.  eta.  R.  Go.  v.  Kdly,  77  IIL  426;  Rdhnii 
App.  93  Pa.  407;  CmtraX  Oity  Sat.  Bank  v. 
Wall^,  WN.r.  429. 

There  having  been  no  ratification,  even  If 
there  were  a  previous  authority  to  the  trustees 
to  act  in  such  an  nonsual  matter  as  settling  a 
disputed  claim,  and  executing  a  contract  under 
seal,  yet  their  action  was  utterly  Informal  and 
void.  A  voluntary  assodatlon  or  corporation 
has  the  right  to  joint  action  of  Its  trustees  or 
directors.  Ail  must  either  be  present  or  noti- 
fied of  the  meeting. 

Denniatm  v.  AutHn,  15  Wla.  884,  840;  Ban 
Prarie  M.  S.  Qhurth  v,  Bherman,  86  Wis.  404; 
UniUd  Brethren  Ohurch  v.  Vanduten,  87  Wis. 
64;  Leonard  v.  Lmt,  48  Wis.  83;  Harvard  P. 
Int.  Co.  V.  Waaa.  67  IIL  180;  JiAntten  v. 
Bingham,  9  Watla  &  9.  66;  Kupfer  v.  South 
ParUh,  12  Mass.  186;  Boone,  Corp.  g  281;  Ho^ 
awetz,  Priv.  Corp.  §  682. 

Mettrt.  Oerphetde  A  MeKeniut  also  for 


Orion,   J.,   delivered   (he  opinion    of  tb* 

The  testimony  tends  to  show  the  following 
facts:  Aboufr  the  vear  1860.  the  sodetv  ot  m- 
soclatlon  of  the  St.  Patrick's  Church  of  P'onddn 
Lac,  composed  of  the  congregailon  of  said 
church,  was  formed  w:thoutanjTacorpM«tlon, 


Bhkbht  t.  Blaxm. 


» li  cnttom^  wtlh  that  ditircb.    Ita  flnasclal 


«Dd  secular  atfalra  were  msntwed  by  a  board  of 
iteea  elected  from  time  to  Bme  br 
pitioD,  togetber  wbh  the  offldauog:  prfMt, 


tnisteea  elected  from  time  to 
gregatioD,  togetber  wbh  the  offldatlDg  pnnii, 
BBcT  tba  secretary  and  Ireamrer  also  to  eleelea 
from  time  to  time.  Id  about  Ibe  year  18S3,  the 
Ber.  James  Colton  became  tbe  prieat  of  said 
cbnrcb,  and  bo  recnained  untU  bis  healtb  failed. 
In  1881,  wben  the  present  prleet  of  aafd  cbnrcb, 
tbe  Rev.  J.  J.  Eeeoan,  nti  appointed  to  take 
bis  place.  Wben  the  Rer.  Mr.  Colton  took 
charge  of  said  ooDgiegation  ba  found  It  wllb- 
out  any  good  place  of  worship,  and  vetr  poor, 
and  badly  in  debt,  and  daring  tbe  next  few 
years  he  aasisted  It  Id  bnlldin;  a  large  brick 
cburch,  and  advanced  for  tbero,  from  time 
to  time,  large  auma  of  money,  and  allowed 
rnnch  of  bis  salary  to  remsla  In  arrears.  Reg- 
ular  books  of  iJie  congre^Iion  were  opeoed, 
and  kept  by  tbe  secretary  of  the  society,  show- 
ing all  these  transactions  and  tbe  accounts  be- 
tween the  society  and  said  Colton,  from  that 
yearnntU  March  10, 1888,  and  all  the  payments 
thereon.  From  time  to  time  said  IxwWb  were 
balanced,  and  tbe  exact  amount  of  the  Indebt- 
edness of  tbe  Bodetj  to  said  Bev.  Hr.  Colton 
clearly  shown.  At  each  lime  of  said  rests  or 
settlements,  the  slate  of  said  accounts  was  pub- 
licly Stated  or  published,  and  made  known  to 
(be  congregation  asfiembled  in  said  cfanrcb, 
composed  of  nil  the  then  members  thereof.  It 
appears  that  the  said  KeT.  Mr.  Colton  loaned 
tbe  society  tbe  sum  of  ¥2,000  to  aid  tbem  in 
buUdlngiaid  new  church,  Id  1806or  1896,  and 
tbis  loan  was  placed  apon  tbt  books  as  tbe 
"Hatniltoo"  Indebtednesa  to  conceal  the  name 
of  said  Rev.  TiLr,  Colton,  for  acme  reason  of  bis 
own.  This,  together  with  bis  beck  salanr,  and 
ffima  of  money  otherwiae  advanced  by  hfm,  re- 
mained on  interest,  by  the  nnderslandiDg  of 
the  congregation.  These  balance*  ao  found 
and  published,  end  on  tbe  books,  or  some  of 
tbem,  are  as  follows:  Tbe  aald  Hamilton  debt 
of  $£,000,  and  other  ludebtedneasoftbesodety 
to  Rev.  Mr.  Colton  of  $1,866.08.  in  1670.  In 
1871,  the  other  indebtedness  wss  (1,080.81. 
In  1875,  it  was  (1,177.02.  In  1876,  «71S.«1. 
In  1877,  the  Hamilton  debt,  with  accrued  in- 
terest, was  12,291.67,  and  tbe  other  Indebted- 
ncM,  |B06.e7.  In  1878,  theHamtlton  debtand 
interest  were  $2, 156.66,  and  the  other  Indebted- 
oeSB  $860.89.  In  1880,  the  other  Indebtedness 
was  $1,386.04.  And  finally,  Mareb  1, 1861, 
deductlnc  all  payments,  the  total  amount  of 
Ibe  Indeoteduess  of  the  scvMety  to  Rev.  Hr. 
Colton  was  stated  and  published  at  $3,220.24. 
Tbe  interest  is  added  to  the  debt,  and  all  the 

Eyments  are  duly  credited  on  tbe  books.  The 
t  statements  since  1881  appear  upon  the  new 
books,  with  the  Rev.  J.  J.  Keenan  as  pastor 
and  trea-turer.  These  sUienienU,  since  1871, 
are  aigned  by  tbe  secretary  and  treasurer  as 
correct  Then  on  March  10,  18H8,  a  final  set- 
tlement of  theae  accounts  was  made  by  Mr. 
Duffy,  a  member  of  the  congregation,  as  attor- 
ney of  the  Rev.  Mr.  Colton,  by  a  Mr,  Gough, 
who  had  been  secretary  of  the  sociely  from 
1863  to  1870,  and  A.  A.  Kelly,  an  attorn  ey-at- 
law,  and  one  of  the  trustees  of  the  society,  act- 
ing for  the  congregation,  and  by  the  offlcistiog 
pneat,  the  Rev.  J,  J.  Eeenan.  On  anaccount 
■tated,  tbe  congregation  was  found  to  be  In- 
debted to  tbe  Rev.  Mr.  Colton  in  the  sum  and 
9L.R.A. 


balance  of  $8,SS0.SO,  and  the  terms  of  pajment 
fixed.  Since  then  there  has  been  paid  on  said 
Indebtedneaa  as  so  (oond  the  anm  of  $450.  Ob 
April  19, 1884,  tbe  said  Rev.  Mr.  Colton,  belnr 
on  his  deatb-bed,  asdgned  bis  said  account  ana 
selllement  to  bis  nster,  tbe  plaintiff  In  this  ac- 
tion, and  soon  after  died.  Tbe  complaint 
charges  IndiTidual  membera  of  said  society  with 
tbia  fndebtedneia  sbown  upon  tbe  books,  and 
so  balanced  from  time  to  time,  and  determined 
and  fixed  by  aaid  seitlemeot,  allegipg  that  they 
were  memtiersof  said  society  dunng  such  time, 
and  assented  to  and  autlionzed  said  indebted- 
ness, and  became  individually  liable  for  the 
same.  The  learned  circultcourt  construed  tba 
answer  a*  having  admitted  Ihe  membership  of 
the.  defendants,  except  certalo  ooes  named 
therein;  but  this  construction  of  tbe  answer  is 
contested  by  the  learned  counsel  of  tbe  appel- 
lants. We  are  unable  to  put  any  other  coo- 
structioQ  upon  some  specific  admissions  of  tba 
answer  than  an  admission  of  their  membership. 
The  complaint  alleges  "that  on  March  10,  1883, 
and  for  many  years  theretofore,  the  defendants 
and  they  still  are,  a  voluntary  unincor- 


porated association  of  persons," 


Tbe  a 


1883,  they  were  members  of  and  met  at  a  cer- 
tain church  la  thetDity  of  Fond  du  Lac,  known 
as  'St.  Patrick's  Church,'  and  at  such  church 
conducted  religious  and  devotional  exercises  ac- 
cording to  tbe  rites  and  doctrines  of  said 
church,    and   that   the  membership  of  said 


moval  of  others."  Tbeanswertbenputsinlssna 
tbeaccountandsettlement.aud  denies  their  hav- 
ing empowered  anyone  to  make  such  settle- 
ment, and  their  assent  to  such  indebtedness. 
Tbe  above  admission  ia  as  broad  as  language 
could  make  It.  For  this  reason  noevldence  was 
adducedby  tbeplaintiOto  prove  tbst  thedefeud- 
ants  named  were  members  of  said  society  at  and 
previous  to  tbe  year  1888.  We  think  ttiat  tba 
learned  circultcourt  was  clearly  correct  in  Its 
constructlou  of  the  answer  as  an  admisaion  of 
tbe  defendants'  membership.  Tbe  persons  so 
excepted  in  tbe  answer  were  omitted  in  tbe  ver- 
dict and  Judgment 

The  only  important  question  on  the  merits 
of  this  case  Is  whether  these  defendants,  ss 
members  of  tbe  congregation,  ever  became 
bound  BB  individuals  to  pay  this  indebtedness 
by  their  assent  toorratificationoflt,  orhy  their 
anthorizlng  others  to  make  such  final  settle- 
ment. There  Is  really  no  question  of  law  re- 
served which  affects  the  merita  and  justice  of 
tbe  nlainiiff'B  claim.  Tlie  decision  of  this  court 
in  tbe  case,  when  it  was  here  oo  demurrer  to 
the  complaint  172  Wis.  411),  Is  a  final  adjudi- 
cation of  the  liability  of  the  defendauls  on 
the  facts  stated  in  the  complaint,  and  comes 
very  near,  if  not  quite,  an  adjudication  of  their 
liability  on  tbe  facts  proved  on  tbe  trial.  Id 
the  opinion  of  the  chief  Justice,  "the  troslees 
with  the  priest  bed  full  power  to  Incur  debts 
for  tbe  association,  which  became  the  Joint  and 
several  indebtedness  of  its  members.  . .  .  The 
trustees  and  parish  priest.  In  incurriog  the  al- 
leged indebtedness,  acted  merely  as  us  agents 
oftbe  aasoclatioD  uid  Ita  members,  with  power 
to  bind  them  Jointly  and  Mvendly  by  iheli 


Colorado  Sufkexb  Court. 


acta.  .  .  .  They  a)^rov«d  of  or  participated 
In  oontracting  It,  and  RibBeqaeDtiy  aseumed 
and  agreed  la  pay  it  ttiHiugh  tbeir  autborized 

Tbe  authority  of  tbe  tnuteea  and  the  priest 
to  the  same  acconliiig  to  tbe  facU  proved,  as  la 
the  complaint,— to  contract  debia  for  the  osso- 
ciattoD,  and  to  settle  tbe  wme.  Cases  arecited 
In  tbe  opinloD,  Id  which  ft  ia  held  that  the  au- 
tboriljof  agents  of  uniQCoTpo  rated  associatfons 
'wasestebliabed  on  less  evidence.  In  meet  cases 
it  would  be  extremely  difScult  to  charge  liabil- 
ity on  the  iDdividual  members  of  such  an  asao- 
ctatlon,  by  proof  of  any  persooal  participation 
in  Incurring  the  indebtedness;  and,  from  ne- 
cessity, their  liability  has  to  be  inferred  from 
tbe  mannerio  which  such  business  was  done, 
and  their  relation  to  those  who  acted  directly 
in  incurring  IL  Tbe  members  of  such  an  as- 
sociation cannot  personally  attend  to  the  build- 
ing of  churches,  the  payment  of  the  minister's 
salary,  the  making  of  contracts,  ortotbefiaaii- 
cial  ^airs generally  of  the  association.  It  their 
msDDer  of  doing  their  business  was  to  appoint 
trasteee,  and  employ  a  priest  to  attend  to  such 
matters,  and  lo  ba?e  a  secretary  to  keep  their 
books  of  account,  and  lo  appoint  committees, 
or  certain  persons,  to  settle  and  adjust  doubtful 
or  contest^]  claims,  it  seems  plain  that  they 
ought  to  be  bound  by  their  action  as  their 
sgeois.  It  Is  doubtful  if  there  is  any  case  in 
iSe  books  where  there  Is  so  much  eTidence  of 
the  assent  to  or  ratification  of  a  claim  against 
the  asaociation,  or  the  authority  conferred  on 
■gents  by  tbe  members  of  the  asaociation,  as  In 
this  case.  The  evidence  is  overwhelming  that 
tbe  defendants,  as  members  of  this  aasociation, 
have  for  many  yeata  known  aU  about  this  In- 
debtedness to  Bev.  Ur.  Colton,  and  the  exact 
balance  of  it.  from  time  to  time,  through  a  aeries 
otiDsny  years,  and  tacitly  aaeeuled  to  It,  and  rat- 
ified it,  and  knew  about  the  final  settlement  of 
it,  and  approved  It.  They  must  have  known  all 
the  time  what  their  trustees  and  other  agents  did 
loincorringlt,  andbowltwaslncurreo.andfor 
what  purpose,  and  Ibeirflnal  settlement  of  iL  If 
it  had  been  a  single  and  nnrepeated  transaction 
it  would  require  more  evidence  of  their  assent, 
or  of  the  authority  given  to  agents.  From  1663 
down  to  1881  many  rests  were  made  in  the  ec- 
ooant,  and  balancea  were  sttuck  showing  tbe 


licly  lo  the  congregatum  on  tbeBabbalb,  when 
all  the  membera  are  auppoeed  to  bare  been 
present.  Is  it  reaeoDable  to  doubt  after  all 
Ibese  publications  of  it  that  there  were  any 
membera  who  did  not  know  the  amount  of  thii 
indebtedness,  not  once  only,  but  many  UmesT 
All  the  members  must  be  presumed  lo  take  a 
personal  interest  in  the  financial  concema  of 
the  amociailon,  and  to  takecognizanceof  tbeae 
publications  of  tbeir  trustees  and  agents  on  tbe 
subject  of  their  own  indebtedness,  from  time 
to  time.  They  did  know  the  amount  of  tbia 
claim  dowo  to  the  lime  of  the  final  aettlement 
of  1888,  and  then  the  settlement  conafsled  mere- 
ly in  balancing  tbe  accounts  on  the  books,  and 
<n  thus  fixing  the  amount  lo  be  paid.  They 
never  objected  to  this  clidm  until  after  that, 
and  therefore  tacitly  assented  to  it.  Tbey  are 
presumed  to  have  known  of  the  appointment 
of  the  committee  lo  adjust  it.  and  it  was  tbeir 
committee.  The  trustees  were  their  trustees, 
and  those  deputed  to  settle  with  the  Rev.  Mr. 
Colton  on  the  10th  of  March,  1888,  were  de- 
puted by  themselves  lo  make  tbe  settlement, 
and  why  were  they  not  their  authorized  agents 
to  act  tor  them  in  doing  so?  In  all  other  casea 
such  authority  would  be  deemed  sufficient 
We  cannot  but  think  (hat  the  assent,  ratification 
and  authority  conferred  were  amplv  proved. 
It  is  too  plain  a  case  for  doubt  or  cavil  The 
members  stand  in  the  place  of  a  corporation, 
and  act  by  their  own  officers  and  agents.  The 
debt  in  the  first  place  is  their  debt,  and  they 
are  presumed  to  know  all  about  it  The  hooka 
kept  by  their  secretary  were  thehr  hooka,  and 
they  are  presumed  to  know  what  accounts  ai« 
on  them,  and  the  state  of  such  accounts.    But 


as  the  authority  of  those  who  inada  the  settle- 
ment. The  learned  counsel  of  the  appellania 
have  dted  no  case  lo  confiict  with  theae  prio- 
ciptea,  and  the  law  governing  this  case  la  db- 
menlary,  and  needs  no  authorities.  It  waa 
clearly  and  correctly  stated  by  the  learned  cir- 
cuit judge  in  his  instructions  to  the  jury. 
TAtjvdgmtnt  tfVu  Oireuit  Qnirt  i    ' 
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London  HDLLIN,  P^.  in  Brr., 
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part  of  the  presiding  Jadgela 
tion.  whiob  ki  not  tead  to  tha  oourt  but  Is  banded 
to  tbe  ludj^e  In  a  reapeotful  manner  for  hla  peru- 
sal, tliat  when  tlie  action  waa  atraut  to  be  ceiled 
tor  tilal  the  judge's  wife  stated  tbatsba  must  oee 
the  Judge  and  arrange  with  him  to  have  plaintiff 
win  the  case;  at  least  not  If  tbe  allegatloa  tatnie. 


NOTE.— CoMtinpE  of  court, 
Where  a  petition  for  a  cbange  of  venue,  alleging 
prejudice  <^  the  Judire,  was  not  a  contempt  per  k, 
waa  pneeoted  tna  respectful  manner  and  there 
was  nothUg  in  the  tnnguaKe  lUelf  which  would 
oOQStltute  a  oonlempt,aD  uoverifled  information 
filed  against  tbe  attorney  pressDllng  it,  by  the  dis- 
trict attoroer,  tor  the  contempt,  upon  tbe  report 
SI*R.A. 

See  also  B  L.  R.  A.  500;   11  L 


of  a  oommlttflo  appointed  by  the  Judge  to  Inqulie 
mto  tbe  matteis  alleged  tn  the  petition,  that  On 
cbargi»  were  a  reflection  on  the  court  and  ware 
teokleeely  made.  Is  msufflalent  lo  oontei  Juiisdlo- 
tlon  on  Uie  court  to  Inue  an  attachment.  Thomas 
V.  People  [Colo.)  ]x>a(,  G8S. 

Where  an  attorney  preaented  a  petlUon  for  a  re- 
hearing, In  which  he  stated  that  the  dedskiD  ot  a 


uoo. 
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on 


maat  liMert«d  ^  a  detendant  In  bl> 
petlUon  fiw  cbMiB«  of  Teaiw  b«MuBe  of 
prejudice  on  tbep«rt  otthepraaldliiirludse,  to 
the  effect  that  m  tbettma  the  oaKwu  about  to 
be  ailed  for  trUl  the  Judfls  and  hlBwtfe  were,  as 
petitlono*  «aa  Intormed,  the  vuesta  of  plalatlff. 
will  Dot  support  a  JadsTneat  asalnit  defendant 
for  oortempt  whore  Iwue  upon  the  Matement  la 
taken  sa  to  the  time  onlf  and  the  faot  that  de- 
fendant had  received  Information  aa  itated  la  not 
denied. 
8>  A  sttttement  br  a  deftondant  In  a  pe- 
tition far  ehanye  of  wenne  because  of 
pr^Judloe  on  the  part  of  the  preBidlng 
jnd^e,thst  petltlonerbelleveB  from  die  rullnsa 
and  ioatructloDB  of  the  Judre  In  afonner  suit  be- 
tween the  same  partlea  that  the  judge  ig  pre- 
judiced In  favor  of  plalntlft.  will  not  make  him 
Sulltr  of  contempt  although  there  la  no  founda- 
tion in  fact  forsnch  belief.  Where  there  la  nothlDg- 
to  abow  that  he  was  gulltf  of  *nr  «vU  Inieat. 

(September  0,1010.} 

ERROR  to  Ihe  District  Court  for  Gunnlsoo 
County  to  revieir  a  JudgmeDt  adJudginK 
defendant  guilty  of  a  contempt  of  court  and 
flnioK  liini  tberefoi.    BeLeried. 

Statement  by  Hayt,  J.: 

la  the  court  below  plainUS  in  error  was 
Adjudged  guilt;  of  willful  contempt  of  court, 
kod  fined  therefor  Id  the  sum  of  tl&O.  The 
alleged  contempt  consisted  in  bis  making 
and  causing  to  be  filed  a  petition  for  change  of 
venue  in  a  certaiQ  case  at  the  time  pending  in 
the  District  Court  of  OuDDisou  Countj,  and  to 
which  action  plaintiff  in  error  was  the  real 
party  in  interest  although  not  a  party  to  the 
record.    Said  petition  is  lu  «ubslance  as  follows: 

"Carvit  L.  ZktBit  v.  John  H.  Boieman  (No. 
824). 

"In  the  District  Court  of  the  Seventh  Judicial 
District  of  the  Stale  of  Colorado,  and  for  the 
County  of  Gunnison.  Tour  petitioner  would 
respectfully  represent  to  the  court  that  be  Is  the 
reaJ  party  defendant  in  interest  In  the  matter 
Id  controversy  In  the  above- en  titled  action  ; 
that  the  defendant  John  H.  Bowman  we»,  at 
the  time  the  supposed  cause  of  action  accrued, 
the  qualified  and  acting  sherifT  of  Qunnison 
County;  that  the  said  defendant  Bowmen  has 
no  peiBonal  interest  in  the  result  of  this  action, 
Bod  is  only  a  nominal  party  defendant.  Your 
pelitioner  says  that  he  fears  that  he  will  not 


receive  a  fair  trial  In  this  court  on  account  that 
the  Judge  is  prejudiced  in  favor  of  the  plain  lift 
herein,  and  for  reason  for  said  fears  ne  says 
that,  at  a  prior  term  of  this  court,  when  tbe 
above-entitled  action  and  another  action  pend- 
ing in  this  court,  and  before  the  Judge  hereof, 
wherein  the  above-named  plaiutiff  was  plaintiff, 
and  tbe  above-named  defendant  and  olheis,  of,. 
which  your  pelitioner  was  one,  were  defend-' 
ants,  were  about  to  be  called  for  trial,  being 
cause  numbered  No.  825,  the  wife  of  the  Judge 
of  this  court  was  at  the  residence  of  your  petl< 
tioner,  and,  in  eicuse  for  her  short  visit  to 
vour  petitioner  herein,  said,  in  substance,  and 
In  presence  of  your  pelitioner  and  his  wife,  that 
she  must  go  and  see  Ihe  judge  and  arraoce  with 
him  to  have  Mrs.  Davis  (meaning  the  piaintill 
herein)  to  win  her  case  ;  thatatsnid  time,  at 
petitionerwas  informed,  the  Judge  of  this  court 
andhis  wife  were  boardingin  the  houseand 
the  guests  of  Mr.  and  Mrs.  Davis.  Tour  peti- 
tioner further  says  that  immediately  there- 
after he  informed  bis  attorneys  of  the  foregoing 
facta,  and  requested  Ihem  lo  make  an  appllca- 
cation  for  a  change  of  venue,  but  was  advised 
by  them  to  allow  the  judge  to  try  one  of  said 
causes,  and  it  could  thenbe  ascertained  whether 
the  judge  was  in  any  manner  prejudiced  in 
favor  of  tbe  plaintiff  herein.  Your  petitioner 
further  says  that  one  of  said  ranges  was  tried 
by  this  court,  and  that  Mrs.  Davis  did  win  her 
said  cause,  and  your  petitioner  tielieves  that, 
from  the  rulings  of  said  court,  and  the  Instruc- ' 
tions  of  the  court  to  the  Jury  in  said  cause,  this 
court  is  prejudiced  in  favor  of  Ihe  plaintiff 
herein.  Wherefore  he  prays  that  the  venue  in 
this  action  be  changed. 

"  Respectfully,  London  Mulltn.  " 

The  present  proceeding  was  commenced  bj 
tbe  filing  of  an  information  bv  the  district 
ailomey  of  the  disirietin  wbicli  the  court  wa» 
ailting.  The  remaining  facts  necessary  to  a 
full  understanding  of  the  case  appear  eitner  in 
the  opinion  of  the  court  in  the  case  at  bar,  m 
are  set  lorth  sufficiently  in  the  report  of  tb« 
case  of  JW(mia«  V.  FeopU,  liColo.— . 

Tbe  only  difference  in  the  two  ca.seB  arises 
fromtbefaclthatThomas  was  the  attorney  who 
prepared  and  presented  the  petition  for  chango 
of  venue,  while  Mullin  alone  made  the  affida- 
vit thereto,  and,  in  tbe  former  case,  the  infor- 
mation filed  as  a  basis  of  tbe  contempt  proceed- 
ings was  not  verified,  while  In  tbe  present  cbm 
the  information  appears  to  have  been  duty  veri- 
fied by  the  district  attorney. 


T,  oonflrmed  br  the  oourt.  was  whollr 
oontivrr  to  the  law  and  the  evidence,  and  that  the 
oommiMloner  had  effectually  and  aulietanttally 
Ignored  and  dlsregardBd  theunoontradioted  teeO- 
monj  of  ualmp(«ahed  wltneraee;  and  that  the 
eommlBBloner,  In  euphulstio  language,  had  made 
certain  statements  wbloh  he  deolaies  were  dlstn- 
KCaiaoUB  and  mlsieadlDK,  lutiMantUlIy  and  for  all 
Che  purpoaea  of  tbe  Investigation  untrue  and  ut- 
terly iiDwarraDted  by  the  evldenoe.  and  that  big 
opinion  la  a  tmvesty  of  the  evldenoe,— he  la  Kullty 
of  oontempt  of  oourl,  vblob  his  disavowal  of  any 
Intention  to  be  dlsreapectCullslnsuffloleut  topurse. 
HoCormick  v.  Sheridan  (Cat)  Deo.  11, 1888. 

An  Bttomey  will  not  t>e  held  In  contempt  of 
«ODrt  beoauae  of  hla  violent  crttlclsm,  made  In  a 
qnerrel  with  the  clerk  and  another  attorney  over 
the  entry  of  a  default  Judgment.  In  regard  to  tbe 
•  L.R.  A. 


rt  buBlnea  la  transacted. 


manner  In  which  the  eoi 

the  court  not  being  in  aenlon,  and  the  words  not 
being  spoken  In  the  Judge'i  presence.  Or  ouloulated 
to  Influence  tils  action  or  reflect  upon  his  tntesrlty, 
Watson  V.  People,  11  Colo.  ^. 

A  brtef  to  the  Supreme  Court  of  California,  con- 
taining the  foUowiag:  "Tbe  oourt  out  of  the  tulW 
noa  of  hla  love  for  a  cause,  the  parties  to  It  or 
Uielr  oounael,  or  from  an  over-ieBlouB  desire  t« 
adjudicate  *ejl  matlen,  points,  arguments  and 
things,'  could  not  with  any  degree  of  propriety, 
under  the  law,  pat^h  up  and  doctor  up  the  cose  of 
the  plaintiffs,  which  perhaps  the  careleeaneee  of  their 
counsel  bad  left  In  sueh  a  condition  as  to  entitle 
them  to  no  relief  whatever."— will  be  cooalderod. 
In  Its  manlfeat  dlsrcapeot  to  the  trial  Judge,  as  a  con- 
tempt of  the  appellate  eourt.  and  will  be  strlokae 
tna  the  fllea.    Bears  v.  Btarblrd,  TE  OaL  BL 


CoLOKASo  BurxEta  Oousr. 


FBbl, 


Matri.  Thomaa  Bros.  A  WeiTBner  and 
Al«z»nder  Onllett,  lor  plaintiff  Id  error: 

The  language  ol  tbe  petition  b  cot  per  m 
OOQ  temptuouB,  aod  there  U  no  cbarge  made  in 
tbe  Id  form  at  ion  but  wbnl  is  consistent  with  the 
entire  innocence  and  good  faith  of  the  plaintiff 
In  error.  No  oCense  Is  charged  in  Ibe  infor- 
DBtioD.  It  nsB  necessary  to  set  forlJi  the 
facta  constituting  the  suppoeed  contempt. 

Gandg  v.  Btate,  IS  $leb.  445;  Toung  t. 
Cannon,  2  Utah,  CeO. 

Theonlj  cbarge  in  the  informati  in  was,  that 
the  language  le  contemptuous.  If  tiiia  cbarKe 
be  true,  tbe  plaintiff  in  error  would  still  not  ne 
•nswerable,  becauae  it  waa  the  lanruage  of  tbe 
attoniej.  It  la  contrary  to  natural  JuMica  and 
llie  established  principles  of  law  to  puoith  one 
for  the  act  of  another. 

Wells,  Jurisdiction.  ^  1B6. 

In  al!  cases  in  courts  of  law  where  there  la  a 
diaavonal  of  disrespect  and  no  order  Is  violated, 
tbere  being  a  negative  rather  than  a  positive, 
and  remote  rather  than  direct,  infraction,  a  dis- 
avowal will  clear  the  contempt. 

Wells,  Jorisdiction,  g  194. 

There  was  clearly  no  intention  to  commit  a 


Ekepartt  Ourtit,  8  Minn.  374;  St  Fitton,  16 
Bow.  Pr.  808. 

The  answer  ahows  that  plaintiff  In  error 
acted  In  good  faith  and  upon  Ibe  advice  of 
counsel. 

Be  therefore  cleared  himself  by  bis  answer, 
and  he  should  bave  heen  discharged. 

4  Bl.  Com.  888;  SO  Am.  L.  Reg.  N.  S.  IBO, 
and  cases  cited;  Wtllt  v.  Com.  31  Qratt.  COO; 
Jte  Moon,  68  N.  C.  897;  Ex  parte  Biggi.  64  N. 
C.  203;  Wells.  Jurisdiction,  §  194;  State  v. 
Sari.  41  Ind.  464;  People  v.  Fev>.  2  Johns.  390; 
Ba-nderi  v.  MeUtuUh,  6  Mod.  78;  Thoma*  \. 
Cummini,  1  Yeatee,  40;  UniUd  Stala  v. 
ihxfo«,  3  Gallis,  818. 

Mesgr*.  Alviii  Marsh,  Allg  Ogn. ,  and 
Heraohel  M.  Hog^,  IHtt.  Atl^f.,  for  tbe 

Any  publication,  whetber  by  parlies  or 
■trangers  relating  to  a  cause  in  court,  tending 
to  prejudice  tbe  public  as  to  Its  merits,  and  lo 
corrupt  or  embarrass  the  admiuislratlon  of 
Justice,  or  rejecting  on  the  tribunal  or  ita  pro- 
ceedings, may  be  resisted  as  contempt,"  aiul  it 
makes  no  difference  that  the  author  of  the 
article  disclaims  such  a  purpose  If  It  has  the 
evil  tea  den  cy. 

Re  Pryor,  18  Kan.  73,  28  Am.  Bep.  747; 
jR9M>!«  V.  Wilton,  64  HI.  ISS;  Haghet  v.  PeopU, 
6  Colo.  438;  S  Bishop,  Cnm.  Law,  Sth  ed. 
R2«ft 

H»yt,  J.,  delivered  the  opinion  of  the  court : 

As  tbe  iDtormatlon  In  this  cue  Is  veriSed,  It 

may  properly  be  allowed  to  perform  tbe  otBi 


Miing  fi 
Tbe  record  shows  that  the 
petition  for  a  change  of  venue  was  presented  in 
a  respectful  manner;  that  in  fact  it  was  not 
read  to  the  court,  but  was  banded  tothepresld 
Ing  Judge  for  bis  perusal;  and  that  there  was 
nothing  in  thepetilioa  Itself  that  was  regarded, 


dlT«ct  This  was  determined  tu  the  canw  of 
Tboma*-^.  Pto^,  ,14  Colo. — . 

We  win  therefore  Inquire  as  to  whether  or 
not  the  facts  alleged  in  the  verified  iuformatiois 
are  sufBcientto  constitute  a  constructive  con- 
tempt of  court.  If  tbe  facts  charged  do  not 
show  afSrmatively  that  a  contempt  haa  beca 
committed,  the  judgmentof  the  aislrict  court 
against  the  plaintiff  m  error  must  be  reversed. 

In  the  case  of  Cooper  v.  Feaplt,  IS  Colo.  887. 
878.6L,  R.  A.480,UwaBBald:  "Whenansffl- 
davit  ia  preaen  ted  as  tbe  ba.iisot  a  proceeding  for 
contempt,  the  court  must.  Id  tbe  first  Instance. 
examine  the  same,  and.  If  the  facts  presenlea 
do  not  ahow  that  a  contempt  has  been  com- 
mitted, tbe  court  will  be  without  Jurisdictlo* 
to  proceed;  but.  If  the  facts  are  sufficient,  the 


In  the  case  at  bar  we  muat  assume  that  Um 
statement  set  forth  in  the  veriQed  petition  for 
a  change  of  venue  as  having  been  made  by  tbe 
wife  of  the  predding  Judge  was  In  fact  so 
made,  for  tbe  reason  that,  in  tbe  affidavit  or 
Informatioa  filed,  It  Is  not  denied  that  such 
language  was  used  by  her.  In  some  Jurisdic- 
tions, when  a  cbanee  of  venue  Is  asked  OQ 
account  of  tbe  prejudice  of  tbe  presiding  Judges 
It  Isnot  necessary  U>  set  forth  In  the  petdtlcn 
the  fact  or  facts  on  which  the  party  baaes  hia 
fears  that  he  will  not  receives  fair  trial  in  th* 
courtwhereln  the  CBUseispendlng.  Butlnthla 
Slate  such  facia  must  be  stated,  although  with 
not  the  same  particularity  as  ts  required  In 
cases  In  which  tbe  application  is  bised  upon 
the  alleged  prejudice  of  Ibe  inhabitants  of  thtt 
county.  Hughe*  v.  People.  5  Colo.  486. 
' '--  "-—  forthepurposes  of  ihls'ci" 


for  contempt  The  principal  ground  relied 
upon  to  sustain  this  action  of  theiwurt  below 
therefore  fails.  Had  it  been  charged  that  th« 
aflldavit  was  false  in  this  respect,  and  that  such 
false  statements  were  made  willfully  and  ma- 
liciously, as  argued,  a  different  case  would  ban 
been  presented. 

It  Is  alleged,  however,  that  the  charge  con- 
tained In  tbe  following  language  la  falae: 
"That  at  said  time,  as  petitioner  was  Informed, 
the  Judge  of  this  court  and  bis  wife  were  board- 
ing at  the  house,  andtheruests  of  Mr.  and  Hi^ 
Davie."  Issue  npon  this  statement  seems  to 
have  been  taken  upon  Ihe  time  only,  and  doe* 
not  deny  that  plaintiff  In  error  h^  received 
information  as  stated  In  bis  afBdavlL  Tba 
Judgment  cannot,  therefore,  rest  upon  thta 
charge, 

Tbe  only  remaining  matter  contained  in  said 
Information  necessarv  to  be  oonaidered  is  as 
follows,  to  wit :  "  That  tbe  charge  contained 
In  and  written  upon  said  petition  for  a  changn 
of  venue  and  herein  set  out,  to  wtt,  '  Andyonr 
petitioner  believes  that  from  tbe  rulings  of  said 
court,  and  tbe  Instructions  of  tbe  court  to  th» 
jury  la  said  cause,  this  court  ia  prejudiced  in 
favor  of  the  plaintiff  herein, '  Is  and  was  made 
without  any  foundation  in  fact  for  Bucb  belief* 
On  account  of  tbe  rulings  and  inatructlona  ia 


lasa 
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the  canw  pnrloiulT  tried,  tbe  plalntUI  Id  error 
maf  hitve  coQcladeathkttbe  Jud^e  wu  pieja- 
diced  against  him,  and  ^et  tbe  rullngi  may  have 
been  comet,  and  Uie  iDstrnctioDa  proper.  As 
-we  bave  seen,  this  language  tanotperM  con- 
temptnoiu,  and  there  ia  no  cbarg«  made  In  tbe 
Information  going  to  ibow  that  plainliS'B  con- 
duct waa  not  coDnUtent  with  bis  entire  Inno- 
cence of  evil  intent.  We  must  tberefore  con- 
clude tbat  no  contempt  is  chuged  In  tbe  tnfor- 
mallon.  It  aliould  tberefore  bave  been  quaabed 
upon  plaintiff's  motion. 

It  la  probable  that.  If  tbe  dlatrlct  court  bad 
Rftued  to  giant  the  petition  (or  a  cbaom  of 
the  place  of  trial  of  tbe  c«m  of  Dati*  t.  Bm- 
man,  it*  judgment  would  not  bare  been  dis- 
turbed upon  appeal.  And  ret  ne  cannot  saj 
bom  any  iMng  cnarged  in  this  information  that 
plainllfi  in  error  had  not  the  right  to  present 
Ala  petition  to  tbe  district  oouit,  and  obtain  its 
judgment  thereon.  We  can  readll;  see  nhy  a 
Judge,  who  bad  enjoyed  a  long  and  honorable 
career  upon  tbe  bench,  might  feel  thai  the 
charge  that  he  could  be  Influenced  by  the  mat 
ten  set  forth  In  tbe  affldavit  was  wbollj 
unwarranted,  and  yet  in  our  opinion  thefacta 
■tated  In  the  lof  ormation,  if  true,  will  sot  sus- 
tain the  Judgment  fur  contempt 

Tka  judgment  wm  Oitr^OF4  it*  rettfied,  and 
Ou  eavtg  Ttmaadtcl. 


Thornton  H.  THOMAS,  P(f.  *n  Brr., 
PEOPLE  OP  tbe  Bute  of  COLORADO. 


b  Um  BlweneA  vt »  ateteaMnt  Ttailled 
bj  OMth,  bringlDx  to  tbo  knowledxe  of  the 
Judge  facte  alleged  to  make  tbe  Inewtlon  of  eer- 
taiu  allemtloDe  In  a  petition  for  obange  of  venue 
aoontamptof  ooart,tie  has  no  JurlsaioUou  to  to- 
me attaobmenla  asalnst,  and  punish  as  lor  oan- 
tempt,  the  penona  nepooslUe  for  the  Ullng  of 
the  petition  under  Code  Clr.  Proo.,  chap,  St,  If 
neltber  the  lanKuage  used  nor  the  filing  of  the 
petitlOB  li  iieras  a  oontempt. 

(EWiruarr  ffi,  ISaOJ 

1?RB0R  to  the  Dtitrlct  Court  tor  Otinnlson 


J!i  County  to  reriew  a  judgment  adjudging 
defendant  guilty  of  a  contempt  of  court  tod 
fining  him  therefor.    Bettrted. 


Thb  facta  fully  appear  In  tbe  commlssloner'a 

Me*tr*.  Thom&a  Broa.  A  Wegener,  F. 
C.  OoDdf  and  I<onl«  Bolaot,  for  plaintiff 

In  error: 

It  is  essential  to  tbe  validity  of  proceedings 
In  contempt,  subjecting  a  par^  to  fine  and  Im- 
priaonmenl,  that  they  diow  a  case  in  point  of 
Jurisdiction  within  tbe  proTlsionB  of  the  law 
Of  which  mch  proceedings  are  authorized,  for 
men  preaumptlona  and  inlendmenis  are  not  to 
be  indulged  In  their  support. 

Baldt3der  y.  Moore,  42  Cal.  414;  En  mrU 
Bobintm.  71  Cat  606. 

In  Ohio  and  Illinois,  under  libe  coDHlltn- 
tlonal  provisions,  in  prosecutions  by  Informa- 


tion for  misdemeanor,  where  the  Information! 
were  unsupported  by  oath  or  afBrmatlon,  oB 
motion  to  quash  for  that  purpose,  the  otoituI- 
ingof  said  motions  was  held  lo  be  error. 

Eiehtnlavh  t.  Btaia.  US  Ohio  8L  140;  Myvn 
T.  PwiiU,  67  m.  008;  Carrow  t,  PtopU,  118  m. 
S50. 


8taU,  18  Neb.  445;  Ti>ung  t.  Gannon,  2  Utah, 
SSO;  ataU  y.  Slackmll,  10  S.  C.  S5. 

Tbe  Information  must  be  Terlfled,  and  no 
warrant  can  be  legally  Igsoed  unless  tbe  same 
is  supported  by  oaui  or  afflrmotion.    An  afflda- 


\l^.  »  Tex.  App.  800;  BeeU  r. 

Btatt,  Id.  4M;  Bmi&  t.  StaU.  Id.  4TS;  Bora- 
more  t.  StaU,  4  Ind.  534;  Whittem  v.  Biate,  88 
Ind.  107;  titaU  v.  Earl,  41  Ind.  464;  AUiany 
Oitg  Bank  v.  BeiUTmerJiom.  S  Paige,  BW,  4  H. 
T.  Ch.  L.ed.786,88  Am.Dec  &61;^JtMJ«>n, 
8  Blatcbf .  148;  Jordan  t.  WapMo  Qmntv  Cirt. 
Ct.  69  low^  177;  Btrait  r.  WiUiam,  18  Nev. 
480;  FAimpt  v.  WtUi,  12  Nev.  158;  Oateg  t. 
SAif«,  6  Tex.  App.  489; iVpt«T. -&«li«V.  1  Am. 
L.  Beg.  N.  S.  5S4;  Bat^i  Oom.  CO  N.  H.  82S. 

A  direct  contempt,  which  is  committed  In 
presence  of  tbe  court.  It  will,  of  Its  own  mo- 
tloo,  notice  and  punish  summarily.  Those  not 
BO  committed, as  well  asoonatructffe  contempts, 
must  be  brought  before  tbe  court  by  affidavits 
of  persons  who  witaeased  them. 

!»}  Am.  L.  Reg.  N.  6.  147;  4  BL  Com.  267;  S 
Hawk.  P.  C.  323;  1  Tidd,  Pr.  8d  Am.  ed.  88; 
Be  Jadton,  §upra;  6  Dane,  Abr.  038,  chap.  198, 
arL  28;  7  Dane.  Abr.  807, 808.  cbap.  220,  art.  S; 
Com.  V.  Dandridga,  2  Va.  Cas.  408;  BtaU  v. 
MattfieiM,  87  N.  H.  450;  Clay'i  Cbse.  Sneed, 
Pr.  Dec.  (Ej.)  231;  Orote  v.  Slalt,  84  Tex.  IS. 

Mr.  H.  M.  HoKKi  IXtt-Atty.,  for  tbe  Peo> 

P*ttIaoii,<7., delivered  tfaefollowlngopln- 

Tbe  Judgment  sought  to  be  reviewed  in  this 
case  was  rendered  in  a  proceeding  Instituted 
against  plaintiH  In  error  and  others  for  an  al- 
leged contempt  of  court.  It  appears  from  the 
record  that  trior  to  July  12,  1866.  there  were 

Kudlng  in  the  court  below  certain  actions  at 
ir,  wherein  one  Carrie  L.  Davis  was  plalDliff, 
and  John  H.  Bowman,  then  sberiff  of  that 
countr,  was  defendant.  Plslnlifl  in  error  was 
one  of  tbe  attorneys  for  the  defendant  In  these 
actions.  On  Iheilay  named  he  caused  a  petitloii. 
which  bad  theretofore  been  prepared  br  blm, 
praying  for  a  change  of  the  placeof  trial  of  tbe 
actions  mentioned,  lo  be  presented  lo  tbe  court. 
The  petition  was  made  under  section  81  of  tbe 
Code  of  Civil  Procedure,  then  in  force.  This 
■ectiou  provided  for  change  of  tbe  place  of 
trial  whenever  a  party  "shall  fear  that  he 
will  not  receive  a  fair  trial  in  the  court  in 
which  the  action  is  pendiug,  on  account  that 
the  Judge  is  intercated  or  prejudiced,"  etc. 
Tbe  petition  alleged  prejudice  of  tbe  judge. 
In  compliance  with  the  requirements  of  tbe 
section,  asconstruedby  tills  court,  the  facts  and 
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circuinitsnces  upon  which  the  allegation  of 
prejudice  were  predicated  were  Nt  forth  in 
detail.  OhrittY.  People,S(Mo.S3i;  Hvghets. 
PevpU,  5  Colo.  436. 

It  Ib  UDneceaBgTT  to  lecitfl  these  facta  and 
circumBtancee.  When  the  petjilon  waa  pie- 
MDted  to  the  court,  it  vas  not  read  by  counsel, 
but  was  submitted  to  the  Judge  for  his  consldera- 
tlon.  Immediately  after  reading  the  petition, 
the  judge, upon  bis  own  motion,  caused  en  order 
to  be  enlerej,  appointing  a  commiLtee,  consist- 
ing of  three  memherE  of  the  bar,  "to  inquire 
into  the  matters  alle^  in  add  pedlion,  with 
full  authoriiy  to  administer  oaths,  and  send  for 
persona  and  papers,  aud  to  tahe  such  action  In 
the  premlsea  as  they  may  deem  proper."  Tbe 
committee  was  not  required  to  take  Uie  oath  of 
office.  Subsequently  the  committee  presented 
a  report,  the  concluding  paragraph  of  which 
waaas  follows;  "Your  committee  would  there- 
fore conclude,  from  tbe  charges  preaented  In 
■aid  afSdavjt,  aa  well  u  from  the  aTidence  ad- 
duced before  na,  that  lucb  charges  SK  a  eerioua 
leflectloD  upon  the  honor,  integrity  and  dignity 
of  this  court,  and  that  the  aame  were  made 
rechlesaly,  and  without  infflcient  Inquiry  as  to 
tbe  truth  of  the  allegations  therein  contained, 
so  faraa  they  affectlbe  judge  of  this  court,  and 
that  the  party  making,  as  well  as  the  persona 
causing,  said  affidavit  and  petition  to  lie  filed, 
are  in  contempt  of  this  honorable  court."  The 
report  was  not  verified  by  the  committee,  or 
any  one  of  tbem.  PlalutiS  in  error  was  not  per- 
mitted to  participate  in  the  proceed inga  bad 
before  the  committee  in  anr  manner.  When 
tbe  report  was  submitted,  tne  court  caused  tbe 
same  to  be  spread  upon  the  minutes  of  tbe 
court,  directed  the  evidence  taken  to  be  Sled 
with  tbe  clerk  and  ordered  the  district  at^ 
toroey  of  tbe  district  to  file  an  Information 
■ -against  hU  of  tbe  parties  concerned  in  filing  the 
•aid  pelilion."  Pursuant  to  the  order,  tbe  pro- 
ceeding now  sought  to  be  reviewed  was  insti- 
tuted. Tbe  information  alleged  that  plaintiff 
in  error  and  the  other  parties  concerned  in  the 
■ult  In  which  the  petition  was  filed,  in  making 
and  presenting  the  petition,  committed  gross 
acts  of  contempt  of  the  district  court,  In  that 
they  caused  the  petition  to  be  filed,  published, 
etc  A  copy  of  tbe  petition  was  set  forth  in 
the  information.  The  information  was  not 
verified.  Upon  tbe  filing  of  the  information, 
tbe  court  ordered  an  attachment  for  contempt 
to  issue  against  plaintiff  in  error  and  others,  re- 
turnable forthwith.  When  the  warrant  of  at- 
tachment was  returned  by  the  officer,  motion 
to  quash  tbe  InFormatlon  and  warrant  was 
filed,  because:  "frtt,  the  said  information 
doea  not  state  facta  sufficient  to  constitute  a 
contempt  of  court;  tteond,  because  the  infor- 
mation filed  herein  is  not  verified."  The  mo- 
tion was  overruled.  Thereupon  plaintiff  In 
error  filed  his  separate  answer  to  the  informft- 
Hon,  in  which,  among  other  things,  he  ex- 
preasly  avers  that,  by  the  language  contained 
In  the  petition  forcliangeoF  venue,  be  intended 
no  reflection  "upon  the  cbaracter  or  Integrity 
of  the  court,  nor  the  judge  thereof,  but  he 
thought  be  was  wilhln  the  line  of  professional 
duty  to  his  client,  and  at  the  time  tbougbt  it 
necessary  to  make  tbe  allegations  contained 
In  tbe  petition."  Upon  the  information  and 
answer,  plahitiff  in  error  was  adjudged  to  be 
«L.R.A. 


guilty  of  contempt,  and  a  fine  of  $600  waa  Im- 
posed  upon  blm. 

It  is  only  neceataiy  for  this  court  to  determiM 
whether  the  ptooeedin^  had  prior  to  the  iaau- 
ance  of  the  warrant  of  attachment  conferred 
juriadiction  upon  the  court  to  lasue  the  procen. 
It  is  manifest,  from  the  course  of  tiie  proceed- 
ings, tbat  tbe  language  of  tbe  petition  for  the 
change  of  venue  waa  not  deemed  to  be  con- 
tempt per  «r;  that  the  contempt,  ff  any,  waa 
not  t^rded  as  direct,  but  constructive.  Tb« 
court  was  correct  In  Its  assumption.  BaparU 
Ourtii,  8  Hinn.  974. 

The  record  clearly  shows  that  the  petition 
was  presented  In  a  respectful  manner,  and  that 
there  was  nothing  In  the  language  of  the  peti- 
tion itself  which  would  constitute  a  contempt, 
unless  It  could  be  establisbed  by  evidence  that  It 
waa  used  either  with  a  reckless  disregard  of  tb« 
truth,  or  with  the  espresa  intention,  not  only  to 
establish  prejadice  within  the  meaning  of  the 
Statute,  but  also  to  reflect  upon  the  booor,  lu- 
legritv  and  cbaracter  of  tbe  judge.  It  was 
thetcfore  necessary  to  inquire  and  ascertain  the 
meaning  and  Intention  of  tbe  parties  in  the 
premises.  The  Intention  of  tbe  parties  waa  a 
material  element  In  the  offense.  Bap.  Con- 
tempt, §  ISl. 

Investigation  was  therefore  necessary. 

At  the  time  this  proceeding  was  Instlliited, 
chapter  81  of  the  Code  of  Civil  Procedure,  re- 
lating to  contempts  and  their  punlabmenta, 
was  In  force.  The  court  below  shonld  in  some 
measure,  at  least,  have  conformed  with  the 
rules  prescribed  bv  this  chapter.  Tbe  proceed- 
ing was  Instituted  under  its  provisions.  Sec- 
tion 848  expressly  requires  that,  when  the  con- 
tempt is  not  committed  in  tbe  immediate  view 
and  presence  of  tbe  court,  an  affidavit  shall  be 
presented  containing  a  statement  of  the  facta 
constituting  the  contempt.  No  information  is 
necessary  for  the  reason  tbat  It  is  tbe  office  of 
the  affidavit  to  inform  the  court  of  the  facia 
wbicli  constitute  tbe  foundation  of  tbe  pro- 
ceeding.   Worland  v.  Statt.  88  Ind.  49. 

In  tbe  absence  of  tbe  affidavit,  tbe  court  la 
without  tlie  legal  information  necessary  to  war- 
rant Che  issuance  of  tbe  attachment.  The  judge 
cannot  act  upon  mere  hearsay  atatements. 
Knowledge  muat  be  brought  home  to  him  by 
the  means  prescribed  by  the  Statute.  Tbe  state- 
ment of  facts  upoQ  which  tbe  court  may  pro- 
ceed must  be  verified  by  an  oatb.  An  infor- 
mation la  not  an  affidavit,  and  cannot  be  sub- 
stituted for  an  affidavit,  unless  it  is  duly 
verified.  Tbe  report  of  the  committee  ap- 
pointed In  this  case  conld  by  no  means  perform 
the  office  of  the  affidavit  So  far  as  this  pro- 
ceeding Is  concerned,  the  appointment  of  tbe 
committee  and  Its  action  were  extrajudicial. 
It  may  not  he  improper  to  initiate  a  proceed- 
ing to  punish  for  constructive  contempt  by  in- 
formation. Tbeaffldavit  will  still  be  necessary, 
however,  unless  the  information  contains  a 
statement  of  the  facts  and  clrcutnitancea  consti- 
tutinglhecontempt.  In  sucb  case,  tbe  informa- 
tion simply  performs  tbe  office  of  tbe  affidavit 
prescribedbv  tlieStatute.  Aa  the  affidavit  must 
of  necessl^"be  sworn  to.  It  Is  clear  (hat  tbe  In- 
formation must  be  verified.  In  the  absence  of 
verification,  It  is  insufficient,  and  confers  no 
jurisdiction  upon  thecourttoissue  theattach- 
ment.     Oamfv  v.  State,  18  Nek  44S;    Wiltott 
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t.  Territory,  1  Wyo.  IBS:  Timng  *.  Cannon,  8 
Utah, 580:  &i3a«i,  81  N.C.  72;  Stotov.  Myen. 
U  lows,  680;  Bateiuider  v.  Jfoor*,  42  Cal.  413; 
WhitUm  V,  ««<«,  86  Ind.  IM;  jfftOin<(i  v. 
aaf«,  46  Ind.  298;  BeJiidton,  8  Blatchf.  148. 
In  the  lifrbt  of  tbeae  autboritiea,  it  is  clear 
that  tbe  court  eried  In  ovenuliog  the  motion 
to  quash  tbe  infonnaliou  and  the  warrant  o( 
allBchment,  for  the  reason  that  the  Information 
was  not  T«rifledL 


It  Is  unnecessaiT  to  consider  other  qneatlona 
preMDted  bv  the  record.  Tbe  Judgment  ii 
reversed,  and  plaintift  In  error  discharged. 

Beed  and  Biohaiond.  00.,  concur. 

Per  Ciiri»nit 

For  the  reasons  stated  in  the  foregoing  opin- 
ion ihejfuagment  it  nttrted,  and  th*  amtmpt 
proMtding  erdtrtd  ditmiued. 


UASSACHUSETTS  BVFREMX  JUDICIAL  COTTRT. 


Maiy  A.  BARNES  tt  al. 


1.  Where  OBai>raeTenklreTeralon«r«  of 
tbe  equity  of  redemption  of  leal  <M«te  In 
liiirwiMliiii  of  U>e  life  tenant,  irUoh  Is  worth  ood> 
tkUsrabte  mote  than  tbe  amount  of  tbe  mortxBBe, 
puK>liBsestbelnt(»«atot  the  moitcagee,  toirethet 
with  bU  rights  which  ha  has  acquired  under  toi«- 
ckaure  prooeedlusB.  and.  befon  the  tocecLosura  Is 
oomplote,  acquires  the  lite  interest  In  the  prop- 
erty, be  Is  bound,  befote  be  can  oomplete  the  foi«- 
ekmre  m  SKalnst  his  co-ieTeralonen,  to  notlfr 
them  of  the  pmll  to  their  Intereata  and  gi-n  them 
an  opponunltr  to  oome  In  and  contribute  with 
bin  towards  a  rodempUon  tiom  the  moTtsaffe ; 
and  In  oase  be  falls  to  do  so,  and  geta  title  to  the 
property  under  hla  toieoloaure  prooeedlnga,  they 
will  be  entitled  to  their  proportions  thereof  upon 
payment  of  their  ahaiee  of  the  mortRsse  debt. 

S>  Bererelonere  iMiTe  &  rlf  ht  to  rtHy  on 
tbe  mppoaltton  that,  since  the  life  tenant  Is 
entitled  to  poospMlon  of  the  proper^,  they  will 


be  notlSed  if  any  attempt  is  made  to  onst  falm  by 
which  their  riffhts  will  be  affected,  and  hence 
records  of  piooeedlnss  esalnat  the  llfa  tenant 
alone  will  notaflect  them  with  notloeof  the  facta 
thereby  dlBolosed. 
8>  Where  »  rewenlaner  Kcqnlree  ttaa 
lUblntereatlntheeqiiltyotredempilonofreal 
eeiate  after  haTing-  purohased  the  Interart  of  the 
In  tbe  propertf,  and  (hen  foiedoaee 
..._  ^_  the  property  without  notifying 
re,  after  which  he  sells  the  prop- 
abonaflde  purchaser  for  value,  theoo-re- 

tliey  oonseut  thereto,  be  given  an  Interest  Id  the 
fund  realned  from  the  sale.  Instead  of  la  the 
property, 

(October  n.  IBBO) 

CROSS- APPEALS  from  adecreeof  the  Supo- 
rlor  Court  for  Eaaei  County  dismiaaing  the 
complalnanta'  bit!  and  overruling  [be  excep- 
tions of  both  parties  to  the  master'a  report,  in 
an  action  brought  b^  rererslonets  to  redeem 
the  property  from  an  incumbrance  under  whicli 
title  thetelo  bad  been  acquired  by  their  co-rever- 
doner.     Judgment  fiyr  complainant*. 


A  Joint leDaiit,oo-paToeDerorteiunt In oommon 
Oannot  purchase  an  oulslandlDg-  title  or  Incum- 
brance andsct  It  up  as  asaioat  his  co-tenants.  Buch 
purchase  will  Inure  to  the  Joint  benefit  of  all  tbe 
co-tenants,  upon  their  contrtbutlns  to  Ita  ezpenae 
In  proportion  to  their  reapeotlTe  Intcreata.  Tits- 
worth  *.  Btout,  U  Dl.  T8 ;  BrltUn  t.  Handy,  SO  Ark. 
»1;  Loamie  V.  Manud.  t  Dl.  IS;  SuUlvan  v.  Ho- 
Lenana.! Iowa,  1ST;  Lee t.  Fox. B  Dana. ITS;  Sneed 
T.  Atherton.  Id,  £7B ;  Ooesom  *,  Donaldson,  IS  K 
Kon.  ao ;  Funk  v.  Newoomer.  10  Ud.  801 ;  Jones  v. 
Stanton,  11  Mo.  19^  Brown  t.  aoman,  1  Neb.  IS; 
Swinburne  t.  Swinburne,  tS  K.  T.  BU;  Uoyd  t. 
Lynoh,  SB  Fa.  41«;  Duff  v.  Wilson,  n  Pa-  Ut;  Davis 
V.  Kln«,  87  Fa.  161;  Ttodale  v.  Tkdale,  S  Bneed,  Nd; 
Vlaiivv.  Hanll,Syumd.tft;  BothwellT.Dewees,ff 
D.  a  a  Blaok.  618,  IT  L.  ed.  SOB;  Levy  t.  Brush,  S 
Abb.  Pr.  N.  a  UOb  I  Sweeney,  688. 

He  cannot,  before  partition,  purchase  a  superior 
entatandlnK  claim  fOr  his  own  exduslve  benefit, 
much  lea  nee  It  for  the  ezpnlsIoQ  of  his  co-tenant. 
Tenable  v.  Beauohamp.  S  Dana,  BU. 

n>ei«  Is  no  real  dUterenoe,  on  the  trronnd  of 
policy  and  Justloe,  whether  he  buys  np  an  ont- 
ataodlnff  Incnmbnutoe  or  BD  adverae  tltJe  to  dlsaelse 
end  expel  his  co-tenant,  because  It  will  beajcalnat 
the  reciprocal  obllsatlon  to  do  notUng  to  the  preju- 
dice of  his  oo-tenanfs  claim.  MUohell  V.  Bead,  61 
Barb.  82<;  Wood  v.  Perry,  1  Barb.  11^  Dickinson  v. 
Oodwlse.  1  Sandf .  Ch.  au,  T  N.  Y,  Ch.  L.  ed.  001. 
•  L.R.A. 


The  doctrine  whioh  makes  an  outstanding  title 
bought  In  by  one  Joint  tenant  or  tenant  In  aom- 
mon.  Inure  to  the  benefit  of  his  oo-tenantB,  Is  one  of 
equitable  oognIni,Dae.  and  courts  of  equity  will 
apply  It  so  as  to  do  Justice  among  the  tenants. 
Hector  v.  Waugh.  17  Mo.  ST;  Wllllama  T.  Uorria,  t$ 
U.  S.  US,  SI  Ii.  ed.  sei. 

The  doctrine  applies  to  a  Joint  tenant  by  descent, 
devise  or  the  aame  conveyance.  Uyen  v.  Beed,  IT 
Fed.  Bep.  KM;  Wright  v.  Sperry,  SI  Wla.  SSL;  Frenie 

V.  Kiotscb,  a  Wis.  as. 

A  oo-tenant  with  other  obtldren,  while  In  pcssee. 
alon  under  such  conveyance,  cannot  rlsihtfutly  re- 
deem or  purchase  the  oommon  property  for  hla 
exclusive  benefit.  Bnrhans  v.  Van  ZOndt,  T  If.  T. 
m;  Holrldce  v.  GlUesple,  S  Johns.  Ou  80,  IH.  T. 
Oh.  I.,  ed.  S81  See  also  WeUer  v.  Uotason,  IT  N.  J. 
Bq.  m  Baker  t.  Humphrey,  in  D.  a  Ml,  St  U  ed. 
lose;  Fhelan  v.  Kelley,  St  Wend.  8W. 

A  tenant  for  lite  la  possewlcn.  In  the  purchase  of 
an  tnoumbranoe  on  the  eatato.  la  regarded  as  har- 
Ing  made  tbe  purobase  f or  the  Joint  beneBt  of  him- 
solt  snd  the  remalodermen  or  reveraioneis.  and 
cannot  hold  It  for  his  own  benefit.  Daviess  v, 
HyeiH,  18  &  Hon.  BIS:  BowUns  v.  Dobyns,  S  Dana, 
446;  Morgan  v.  Boone,  4  T.  a  Hon.  se7;  Bolndge  v. 
GlUesple, »  Johna.  Oh.  80, 1  N.  Y.  Ch.  U  ed.  sat. 

Areleaaeot  arl^t  made  to  a  particular  tenant 
for  Ufa,  or  hi  tall,  ahall  aid  or  benefit  him  or  them 
in  remainder.  Hnrd  v.  Ball,  IS  Wla.  187;  lAwton 
T.  Howe,  1(  Wis.  S17:  Co.  LItt.  H  mb.  418;  AverT  W, 
Judd,  El  Wig.  26t. 


m  Hdpkbhe  Jddicul  Coitbt. 


Ma»».  j,  P.  ife  B/Br^ooM  for  plaiDtifb. 
Mettrt.  Lewla   8.  Dmbney  aod  Albert 
D.  Bosson  fot  derendanu. 

DavAB*.  J;,  delivered  the  opinion  of  the 

The  plafDttiB,  or  those  nnder  wbom  they 
claim,  were  three  tooB,  and  with  their  brolber, 
Benjsmlii  Q.  Boardman,  Jr.,  the  »ole  heiis-at- 
Ian  of  Benjamin  Q.  Boardman,  Sr,  Bj  bis 
will  Boardinai],  Br,,bad,  after  various  bequeats 
and  devises,  devised  to  bU  wife,  Barab  W.,  all 
the  rest  and  residue  of  hlBeatale  for  lite,  nblcb 
residue  locluded  the  equity  of  redemption  la 
certain  premises  coDcerDiug  whlcb  the  con- 
troversy' in  the  case  at  bar  arises.  Tbeee 
Sremiaea  were  anbloct  to  a  mortgage,  the  con- 
Ition  of  whlcb  had  for  manr  years  been 
broken.  On  December  9,  1B78,  more  than 
fifteen  jeara  after  the  decease  of  Boardman, 
8r.,  the  original  mortgagee  made  an  open  and 
peaceable  enlr;  to  forecTose  the  mortgage  un- 
der the  provisions  of  Oeo.  Stat.,  chap.  140, 
Which  entry  was  duly  recorded.  Mrs.  Barab 
W.  Boardman  was  uien  alive,  and,  so  far  as 
appears,  in  poBseasioD  of  tbe  premises.  On 
January  3,  IB74.  Iba  mort^gee  conveyed  and 
tsaigned  his  mortgage  to  Boardman,  Jr.,  to- 

Siher  with  the  debt  secured  and  all  interest  of 
B  mortgagee  In  the  premiseB,  including  all 
TJghta  under  the  entry  and  posseasioD  for  fore- 
closure. This  assignment  was  duly  recorded 
and  ander  it  Boanlman,  Jr.,  conttoued  tbe 
formal  powessIOD  taken  by  the  mortgagee  for 
Ibe  full  term  of  three  years.  On  April  10, 
1876,  tbe  widow.  Mre,  Sarah  W.  Boardman, 
conveyed  to  Boardman,  Jr.,  all  her  Interest  in 
any  raal  estate  io  Boston;  this  included  ber 
life  estate  in  these  premises  and  from  this  time 
Boardman,  Jr.,  had  been  in  actual  possession 
of  the  premises  UDtil  bi<  lease  thereof  to  tbe 
defendants  Dobertys  in  January.  ISSi.  Bub- 
•equently  to  this  lease  a  conveyance  thereof  in 
fee  wiia  made  to  the  Dobertys  by  Boardman, 
Jr.,  for  whlcb  tbey  paid  tl,000down  and  gave 
a  mortgage  on  tbe  premises  for  |15,0O0.  Tbe 
title  of  the  Dobertys  was  taken  in  good  faith 
and  without  notice  of  any  defect  other  than. 
If  any,  that  which  might  have  been  obtaioed 
by  inspection  of  the  records  of  the  registry  of 
deeds  and  of  probate.  Tbe  property  in  dis- 
pute was  "  of  considerably  greater  value"  than 
tbe  amount  of  the  mortgage  bought  by  Board- 
man,  Jr.,  but  bow  much  greater  does  not  ap- 
pear. It  is  further  found  that  the  fact  -  as  to 
tbe  purchase  of  tbe  mortgage  and  forecloaure 
e  same  were  not  communlcaied  to  the 


bringing  these  suits.  There  was  no  evidence 
of  any  intentional  concealment  on  the  part  of 
Boardman,  Jr.,  of  the  asstgoment,  foreclosure 
or  conveyance  to  him,  or  any  attempt  to  mislead 
tbe  parties  In  interest  in  regard  thereto  or  in 
regard  to  any  material  fact,  ualesa  It  is  to  be 
Inferred  from  tbe  absence  of  evideoce  that  he 
communicated  these  facta.  The  rule  that 
when  tenants  in  common  are  actually  in  pos- 
tession  or  are  entitled  to  immediate  possession, 
a  purchase  of  an  incumbrance 


If  they  shall 


consent  to  pay  their  proportional  shares  there- 
of, and  that  to  this  extent  a  certain  fiduciary 
relation  exists  between  the  tenant    ' 


Vaa  Borne  v.  Fonda,  C  Johns.  Ch.  E 
Y.  Ch.  L.  ed.  1118;  Flago  v.  Mann,  a  fiumn. 
022;  i  Kent,  Com.  ffll.  and  cases  cited;  Waohb. 
Real  Prop,  g  480,  and  cases  died;  Buri^  v. 
Bftrl^,  148  Mass.  444,  2L.  R.  A.  173. 

It  is  the  cantentioD  of  the  defendant  that  It 
has  here  no  application,  and  that  thoae  who 
ate  only  entitira  together  to  an  estate  in  rever- 
sion having  no  unity  of  possession  are  not 
within  the  reason  of  the  rule.  We  shall  not 
have  occasion  to  consider  this  question  in  view 
of  the  relation  In  which  Boardman,  Jr.,  stood 
to  bis  co-heirs  and  to  the  property  In  the  re- 
version to  which  he  was  entitled  with  them  by 
reason  of  his  purchase  and  ownership  of  tlia 
estate  for  life  when  be  undertook  to  compleii-, 
and,  so  far  as  tbe  record  Is  concerned,  did 
complete,  the  foreclosure  of  the  equity  of  ro- 
demption  of  the  mortgage  on  tbe  premlsrs. 
While  Boardman,  Jr.,  did  not  record  tbe  con- 
veyance to  him  by  Mrs.  Sarah  W.  Boardmaa 
until  April,  1877,  it  wIU  be  observed  by  tho 
dates  heretofore  stated  that  it  was  some  montlts 
from  the  purchase  of  the  life  estate  includi^d 
in  the  cooveyance  of  April,  1378,  to  him  before 
the  three  years  elapsed  after  the  date  ot  ilia 
formal  entry  by  the  original  mortgagee.  11a 
was  thus  oneoi  tbeco-reveraloDersand  tbe  sole 
owner  of  the  life  eatate.  By  aeeking  to  avail 
himself  of  the  entry  made  by  the  original  mort- 
gagee to  complete  the  foreclosure  of  the  mort- 
S.ge  Boardman.  Jr.,  Bought  both  to  destroy 
e  rights  of  bis  co-reversion ers  and  the  lila 
tenancy  which  he  bad  acquired  by  tbe  convey- 
ance of  bis  mother,  Mrs.  Sarah  W.  Boardman. 
It  is  not  necessarily  the  duty  of  the  life  tenant 
to  pay  off  tbe  Incumbrances  on  the  properly  ot 
whicn  he  is  life  tenant.  If  be  does  so  volua- 
tarily,  or  if  be  Is  compelled  to  do  so  in  order 
to  protect  his  life  estate,  as  the  Incumbrance  is 
a  proper  charge  alike  upon  the  life  estate  and 
the  reversion,  although  In  different  proportions, 
it  should  be  deemed  that  he  haa  done  so  for 
the  protactloQ  of  both  estates,  and  each  rever- 
eiooet  should  be  entitled  to  the  benefit  of  tha 
acquisition  on  payment  of  bis  proper  propoi^ 
tlon.  If,  undersuch  circumstances,  Ibe  rever- 
sioner should  refuse  to  pay  his  proportion,  tha 
tenant  might  well  hold  it  or  any  rights  whlcb 
might  be  acquired  thereby  to  secure  him  for 
tbe  advances  which  he  bad  made.  But  It  ia 
the  ri^bt  of  the  reversioner  to  have  the  proper- 
ty at  the  termination  of  Ibe  life  estate  without 
any  additional  burden  from  the  taxes  or  other 
annual  charges  which  may  have  been  assessed 
thereon  or  any  interest  whlcb  may  have  ac- 
crued OD  tbe  incumbrances  duriog  the  continu- 
ance of  the  life  estate.  If  the  life  tenant  could 
purchase  a  mortgage  of  which  he  is  bound  lo 
pay  the  interest,  and  then  enforce  it  on  Lis 
own  estate  and  that  of  the  reversioner,  li  ia 
obvious  that  If  the  property  is  worth  mora 
than  the  mortgage,  and  tbe  life  estate  U  thus 
of  value,  injustice  would  be  done  tbe  rever- 
sioners, who  would  l>e  deprived  of  their  right 
to  have  the  interest  on  tbe  mortgage  paiduniH 
their  estate  in  reveraiou  became  one  in  posses- 
.  sion.  Both  estates  are  proportionally  liable 
,  for  the  payment  of  the  Incumbtanoe  and  •■ 


Khnbt  t.  VAamacr. 


sn 


between  tbemselTSt  ndthei  hu  a  light  to 
throw  the  whole  burden  apon  the  other.  The 
tenant  for  life  te  to  contribute  In  proportion  to 
the  beneflt  he  deriTca  from  the  liquldalioD  of 
the  debt  and  theconeeiiuent  ceuatlon  of  anaual 

Symenta  ot  Interest,  taxea,  etc,  darine  bii 
B,  which  of  course  will  depend  upon  bu  Hie 
and  the  computation  of  the  value  of  bis  life 
estate.  1  81017,  Bq.  Jur.  487;  1  Washb.  Real 
Prop.  90,  Mi/iaiMMT.  J/jieri,  18B.  Mon.Sll; 
FAdan  r.  Boglan.  M  Wis.  876. 
"Indeed,"  Hays  (7Aiin««Uf>r  E< 
eral  principle,  pervading  the  . 
mortgagee,  executor,  trustee,  tenant  for  life, 
etc.,  who  have  a  limited  iniereet,  gels 


by  some  contrivance  in  fraud,  be  Bhnll  not  re- 
tain the  same  (or  his  own  beneflt  but  shall  bold 
h  in  trust."  Holridge  t.  OiOeipit,  2  Johns. 
Ch.  88,  1  N.  T.  Oh.  L.  ed.  286. 

In  the  case  at  bar  It  has  been  found  that  the 
property  was  worth  consider&biT  more  than 
the  amount  of  the  mortgage.  When,  beFore 
the  foreclosure  of  the  mortgage,  Boardman, 
Jr.,  became  theaasigneeof  it  and  also  the  own- 
er of  the  life  estate,  be  owed  to  bis  co-rever- 
flODets  the  duties  which  arose  from  the  pur- 
diase  of  those  two  claims  upon  or  titles  to  the 
property.  Before  be  could  complete  a  fore- 
closuie  which  should  deprive  them  of  their  es- 
tate, the;  were  entitled  to  know  from  him  that 
it  was  imperiled  bj  his  proceeding,  and  thi 
was  the  life  tenant,  Itatde,  if  be  would  preeerre 
Ua  tenancy,  to  contribute  to  the  payment  of 
the  mortgage.  This  resulted  from  the  fact  that 
they  irere  co-reverdooers  and  as  well  as  he 
were  entitled  not  only  to  redeem  from  the 
mortgage  and  thus  protect  their  property,  but 
to  have  the  aid  of  the  life  tenant  In  so  doing. 
As  between  him  and  them,  it  is  for  bim  to 
•bow  thai  be  has  given  them  the  opportunity 
•0  10  do,  by  informing  Ibem  of  the  purchase  of 
the  moitgage  by  himself  and  of  his  ownership 
of  the  lite  esUte.    This  be  has  failed  to  do. 

Nor  can  we  perceive  that  the  plaintiffs  have 
lost  any  rights  to  redeem  their  pro^rtloos  of 
tbe  estate  from  the  mortgage  which  Board  man, 
Jr.,  attempted  to  foreclose  by  any  laches  or 
lajKe  oF  time.  Mrs.  Boardman,  the  oritrinal 
owner  of  the  life  estate,  did  notdleuntilMarch 
21,  1884,  and  the  fact  of  her  death  was  not 
communicated  to  (he  plaintiffs  until  some  time 
after.  It  is  found  that  the  co  reversioners  of 
Boardman,  Jr.,  bad  no  actual  knowledge  until 
after  bis  death  of  the  breach  of  the  mortgage, 
the  entry  toforecloee  and  aasi^ment,  and  until 
shortly  before  the  bringing  tbeso  actions,  nnd 
tbst  they  have  been  guilty  of  no  laches.  Tliia 
fiDding  is  not  affeclcii  by  the  fact  that  there 
was  a  record  of  the  entry  and  of  the  assign, 
meat.  Tbey  had  a  righi  lo  suppose  ns  Ibe  ten. 
ant  for  life  v/ta  entitled  to  possession  they 
would  be  calt»l  upon  and  notiUed  if  any  at- 
tempt was  made  lo  oust  such  tenant  by  which 
their  rights  would  be  affected. 

As  between  Boardman,  Jr.,  or  bis  repn 
tative,  by  whom  the  aciiooa  are  nowrtefen 
and  tbe  pkintifts,  the  plaintiffs  would  be 
tied  to  redeem  on  payment  of  their  proportion 
as   CO  reversioners  in   tbe  mortgage;  and  It  Is 
found  that  tbe  income  of  tbe  premises  since  the 
death  of  Mrs.  Boardman  hsa  oeeh  sufficient 
«L.  R.A. 

See  also  21  I^  R.  A.  710. 


pay  all  proper  charges  of  the  mortgagees  and 
the  mortgage  debt. 

There  remains  the  question  as  to  the  .remedy 
to  which  tbe  plalnU&S  are  entitled.  This  b 
deemed  by  them  as  of  slight  practical  impor- 
tance, as,  if  tbe  title  of  the  Dohertys  is  beld  ttf 
be  good,  relief  may  be  afforded  them  by  allow- 
ing them  to  maintain  tbe  bill  for  their  share  of 
the  proceeds  df  tbe  sale  of  tbe  premises  for  tha 
sum  of  llfi.OOO.  a  mortgage  for  )IG,000  ot 
which  remains  in  tbe  bands  of  the  administra- 
tor of  Boardman,  Jr.  Nor  can  the  defendant, 
if  the  plaintiffs  are  entitled  as  against  Board- 
man,  Jr's,  estate  to  a  remedy,  object  to  thia. 
If  ft  shall  be  found,  as  the  defendant  urges, 
that  the  praver  of  tbe  Idll  is  not  adapted  to  tbia 
remedy,  ana  It  shall  be  so  considered  when  the 
final  decree  is  to  be  framed,  there  can  be  no 


pure  .  _ 
good  faith  and  for  foil  and  valuable  considera- 
tion with  no  knowledge  except  such  as  they 
may  be  properly  charged  with,  as  it  could  M 
denved  from  Inspection  of  the  records  of  tha 
registry  of  deedsor  the  court  of  probate.  It  may 
make  a  serious  difference  whether  the  remedy 
of  tbe  plaintiffs  shall  be  upon  tbe  eetele  now 
'      their  poBsession  or  through  Uie  mortgage 


they  have  given  for  the  paymeot  of  the  pu"r- 
chase  mooey.  As  the  plalnllfls  are  setisfled 
with  the  relief  afforded  In  tbe  latter  method, 
and  as  tbe  rights  of  purcba-ters  in  good  faith 
are  thus  protected,  the  decree  may  be  bo  framed. 
Ikoret  for  pla  in  tifft. 


George  J.  ENIOHT  et  al 

Timothy  HAHONEY  »tal..  Appti. 

SAME 

Patrick  KING,  AppL 

BAHE 

James  8T0TT,  AppU 

SAME 

Patrick  JARIIETT  et  al.,  Apptt. 

SAUE 

Richard  QARLINGTON  «f  <■!.,  Apptt. 


Norn.— DmlM  to  wldovi  rtvrina  KiiSowhooi. 
.  devise  bs  ■  tcslator  to  bis  wife  ot  bd  estate  to 
DRberwldowliood  only  la  valid.    Le- 
vengood  v.  Rooplo  <Ii>d.)  Mn;  16.  ISSO. 

Buota  an  estate  terminates  with  ttia  second  mar- 
riage. Sims  V.  Qas.  B  West.  Ber.  MB,  lOB  Ind.  Ul; 
Harnmn  v.  Brown.  IiB  Ind.  ^1  Wood  v.  Beealer,  S 
Wen.  Rep.  sa.  loi  ind.  87.  See  nots  to  Myen  ▼. 
Adlera>.a)lI..It.A.13l. 


,y  Google 


the  me  of  hla  real  «stat«  M  long:  at  iba  renulDa 
Us  widow,  will  oeiue  all  ber  lntorat  in  sucb  prop- 
ercy  to  iiianii  when  sbe  le-marrleA,  althourb  the 
wDl  iDikei  no  dlgposltloD  of  the  property  to  take 
fllteot  upon  tbe  l^ppenliv  ot  euoh  eveat^  and  la 
MM  ibe  t^  the  propertT'  knd  then  ra-marrtea. 
tettator'a  beln-at  law 


APPEAL  bf  defendants  from  Judgmeots  of 
tbe  Superior  CouTt  tor  Worcester  Couat^ 
In  favor  of  deniaodaDts  In  actions  brought  to 
Tecover  poasessioQ  of  cerUdn  pieces  of  reai  es- 
tete.     Ajjirmed. 

Tbe  facts  sofBcientlf  appear  Id  the  optnloB. 


Upon  tbe  construction  of  the  whole  will,  the 
testator  Intended  todevisc  to  bis  wife  the  whole 
of  his  real  estate  in  fee  simple,  altbon^b  be 
tued  no  apt  words  of  inheritance  in  doing  it, 
and,  aa  apdnst  tbe  belts  at-law  of  tbe  testator, 
bis  wife  took  by  bis  will  a  valid  title  to  the  fee 
of  all  bis  real  estate. 

Okaton  r.  Faytmtather,  4  Graj.  860;  Fay  t. 

Fay,  1  Cusb.  88;  Fearing  v.   Sieijt,  87  Mass. 

.  416;  apeoner  r.  Lovaoy,  108  Mass.  029;  Wm- 

f't  V,  C/Unan,  98   Msss.  7S;  Haa  v.  Tun*,  18 

Pick.  4G5. 

I'be  words  "  so  long  as  sbe  remains  my 
iridow,"  coDBtitute  a  condition  subsequent  in 
tostralnt  of  marriage  without  limitation  as  to 
time  or  person,  which  Is  against  tbe  poller  of 
tbe  law,  and  tbetefore  void^  onleaa  tbe  will  It- 
aelf  contains  an  express  valid  gift  o?ei  of  the 
premises  devised. 

Partimt  v.  Finrims,  6  Mass.  ISO;  Olii  t. 
Prirtee,  10  Oraj,  631,  and  cases  dted  therein; 
Bogerij.  Amerioan  Board,  6  Allen,  60. 

It  does  not  appear  that  the  mortgagees  are 
or  ever  have  been  in  possession  of  tbe  tracts 


Judicial  Cockt.  Nor., 

mortgaged  to  ibem,  and  these  suits  cannot  bo 
maintained  against  tbem. 

Pub.  Btat.  cbap.  173,  ^§6,  6;  liUldt.Sa^. 
iB)/,  13«  Mass.  827:  J>ri<v  r.  Kerley,  18  Alien. 
S86. 

Mr.  J.  M.  Coehraa.  for  appellees: 

EnlKbt  gave  his  wife  an  iuLerest  in  bis  real 
estate  auring  her  widowhood,  and  DO  longer 
and  when  she  ceased  to  be  bis  widow,  tbe  estata 
being  an  intestate  estate,  tbe  real  estate  vested 
Imn^iatei?  in  the  beirs-at-iaw,  the  plaialiltB, 

Dalt  V.  Jokntan,  8  Allen,  8M;  3  Bedfleld. 
Wills,  p.  918,  g  8;  Luaford  v.  aheeie,  8  Lev. 
126;  Gordon  t.  Adol^v,  8  Uro.  P.  C.  SOB; 
Brown  v.  Ovlter,  T.  Ba;m.  427. 

Fl«ld.  Ch.  J.,  delivered  the  opinion  at  tbo 

These  suits  are  writs  of  entry,  and  the  de- 
mandants in  each  suit  are  the  helis-atrlaw  of 
Wfaeaton  T.  Knight,  who  died  testate  on  Feb- 
ruary 8,  1874,  seised  of  tbe  lands  and  leaving  a 
widow,  Itebra  A.  Knight,  who  married  again 
on  August  8,  1878,  and  died  on  June  6,  iStJS. 
Tbe  first  clause  of  the  will  of  Wbeaton  T. 
Kniffbt  is  as  follows:  "I  give  and  bequeath  to 
my  beloved  wife,  Babra  A  Knight,  all  my  real 
estate  and  personal  property  of  every  kind  and 
dcecriptioD,  after  paying  all  my  debts  and 
legal  charges,  and  paying  out  to  my  cbildreD 
tbe  allowanoea  hereinafter  made,  so  long  aa 
she  remains  mv  widow,"  Tbe  executors  of 
tbe  will  have  paid  all  tbe  debts  of  tbe  deceased 
and  the  legacies  given  by  tbe  wOl.  The  will 
contains  no  devise  of  real  property  except  that 
to  tbe  widow  whicb  bas  been  cited.  We  think 
that  the  true  construction  of  tbe  will  is  that 
tbe  testator  intended  to  give  to  his  wife  the  nao 
of  the  real  eatate  only  so  long  aa  she  remalnecl 
hla  widow.  We  consider  it  unnecessary  to  dis- 
cuss the  many  dlstincdona  which  have  aoma- 
tlmea  been  made  with  reference  to  condition* 


Where  a  will  oonve;ed  to  teatator^  wife  all  bta  es- 
tate, teal  and  persoiul,  to  lemaln  and  tie  beta  wKb 
toll  power,  rtght  and  antborlly  to  dispose  of  the 
aame  aa  to  her  sbonld  seem  meet  and  proper,  so 
loasr  at  she  diouM  lemaln  hta  widow,  upon  thecoD- 
aoaa  that,  Ifabeslunild  marr? again,  all  of  the 
eatats.  or  whatever  maj  temain,  should  go  to  Us 
•nrvlvlnK  ohfldran.  sbai*  and  sfaiare  alike,  ber  m- 
tate  In  the  laud,  andthatof  bw  araDteea,  deter- 
mined on  her  subsequent  marrlaiie.  Oilea  v.  Little, 
UK  U.  B.  m,  M  L.  ed.  TIS. 

An  estate  for  Itfe  embracGB  an  atate  for  an  un- 
oertaln  period  which  may  oontlnue  dnrlng  a  life  or 
Uvea.  Buoh  would  be  a  aiant  to  a  woman  durlnK 
widowhood.  It  she  marries,  her  estate  would  ter~ 
■nlnate:  but  It  may  endureaslonsas  she  Uvea.  Co. 
Utt.  a  a  I  Hurd  v.  Cusblng,  T  Pick.  V»,  Jaokson  v. 
Hver8,8  Johns,  888:  Bneeboom  v.  Van  Veohten,  G 
Denlo.  Ill;  HacaeLd  v.Sneden.  (4  N.  Y.  2S6:  Clark  v. 
Owens,  IB  N.  T.  tHi  HewUni  v.  Shlppam,  (  Bam.  * 
a  iSl;  X  BL  Com.  IZL 

'Wbeie  testator  rave  hla  propert/ 1a  his  wife  dnr- 
tns  widowhood,  bat  prorldeit  that  In  esse  of  death 
or  manlase— In  whli^  Utter  esse  he  gave  her  only 
what  tbe  law  allowed  hai^-the  residue  should  g^> 
to  hk  oblldreo  to  be  equally  divided,  tbe  (dUld  of 
anv  deoeased  child  to  take  ^e  share  which  Ha  pa- 
rent would  have  taken,  tbe  curvlvoiahlp  Intended 
H  to  be  referred  to  the  aeoond  marrlase  or  death 
of  tbe  widow,  and  not  to  the  death  of  the  testator; 
and  the  Intentlou  was  that  tbe  residue  should  veal 
upon  tbe  aeoond  marrlaae  or  death  of  the  widow, 
PrniKi  <-.  Host,  S  ClenL  Bep.  Wa,  91  Hd.  ISfc 
fiIi.IL  A. 


A  devlaeol  all  tbe  testator^  prapert?  to  hla  wife 
"soIouKas  sbe  renalos  my  widow;  but  should  aba 
many  or  die  t  wQl  one  half  of  my  property  to  ber, 
or.  In  caae  of  her  death,  to  ber  relations,  and  the 
remaining  half  to  co  to  my  relattona."— c  ass w  tha 
fee  to  the  wife  to  one  half  ot  the  testator's  proper- 
ty.  Hud  J  V.  Hnlllaan.  U  Ky.  L.  Bep.  ttO. 

A  will  provided,  **I  give,  devise  and  beqneaib 
unto  my  wife  all  my  bouaeboM  goods  and  furni- 
ture; alao  one  third  of  tbe  Inoome  or  Interest  of  my 
eatate  during  her  widowhood,  tn  Ueu  of  dower." 
It  waa  held  that  "alaa"  wsa  squlvnleot  to  "In  Uka 
manner,'*  and  that  tbe  gift  ot  tbe  booaebold  a«oda 
and  furniture  waa  during  widowhood  only.  Mor- 
gan T.  UOTgan.  <  Gent.  Bep.  8H,  ti  N.  J.  Bq.  M. 

A  will  giving  the  widow  testator^  estate  during 
widowhood,  eioept  several  bequests  to  Indivlduala 

In  trust,  and  devising  the  raalcy,  Ir   ~*  *^~ 

marriage  to  another,  to  whom  la  give 
bequEst  and  residue  ot  the  eatate  attt 
admlolstiaUon  expeoaea,— glvea  the  widow  tbe  ei 
tlieeelate,  less  so  muoh  as  Is  neoeasary  tor  pay- 
ment ot  debia  and  pecuniary  legaoiea,  subject, 
however,  to  defeasanoe  tiy  marriage;  In  which 
event  tbe  realty  goea  over  to  tbe  apeolflc  derlaee. 
who  takea  tbe  penonallr  under  the  reslduair 
olauBe,andanylapeedleg>alea.  Bqul^  v.  Harvey,. 
S  New  Bug.  Bep.  008,  U  B.  L  — . 

A  widow  given  tbe  oontrol  and  benefit  of  all  of 
the  testator^  estate,  for  the  snpport  of  henelf  and 
(tiUd,  so  long  as  she  remains  a  widow,  takea  thees- 
tate  as  a  tnutee;  and  ber  eleotion  to  take  under  the- 
will  Is  not  IncKmalBtent  with  ber  claim  to  an  ultl- 


EmsHT  T.  Harokbi. 
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and  Umltatlou  tn  rMtnlnt  of  mariiige,  when 
anoexed  to  cltU  by  wtU  at  realty  or  of  per- 
aotaitj  or  of  botb  together  u  one  gift  Sabra 
A.  Knlgbt  did  not  waive  the  prorlaloDg  for  her 
hi  the  wtU,  aod  after  the  deatb  of  her  husbend 
and  before  ahe  married  aealo  conveyed  In  fee 
to  different  persona  dffKrent  parcels  of  the 
land  deviled,  and  all  the  tenants  in  the  BUita 
claim  title  fa  fee  from  ber  under  these  con- 
vejancea,  end  In  aomeof  the  niita  certain  mort- 
gageea  have  been  joined  a*  tenants  with  the 
owneraof  the  equity  of  redemption.  The  aolts 
were  brousbt  after  the  death  of  Sabra  A. 
Enij^bt.  The  principal  aueatlon  of  law  Is, 
whether,  under  the  will,  Mrs,  Knight  look  an 
•stale  tn  fee,  or  for  ber  Ufa,  or  during  ber 
wldowbood.  Mao;  of  the  decisions  on  this 
aabject  are  coUected  in  3  Poin.,Eq.  Jur.,  $983, 
and  note*;  1  Story  Bq.  Jur.,  18lh  ed.  g  874, 
net*  a;  8  Jarman,  Wills,  5th  ed.  b;  Bigelow, 
•44,aDdflotei. 

The  weight  of  authority  ii  fo  favor  of  treating 
as  valid  llmllatioas  or  condltloas  which  are  an- 
nexed to  devises  and  beqoeatsU)  the  wife  of  the 

-'"■ ^'" d  to  restrain  ber  from 

1  the  win  does 


tator,  although  they  tend  to  real 
irrviog  again,  and  ahboogh  I 
t  dispose  of  the  property  uj  a 


other  persona  In  Ine  event  of  her  marTving 
again.  Thit  la  ahow n  by  the  opinions  in  Lor- 
ing  V.  Lortng,  100  Mass.  840;  DoU  t.  Johnxm, 
8  Allen.  8U;  Whilt  v.  Sam/tr,  18  Met  MS, 
and  Qii6»M  r.  QObtM,  140  Haaa.  103, 1  New 
Bnr  Rep.  98. 

Tbedeciston  in  Panont  v.  Window,  0  Mass. 
149,  was  by  a  majority  of  the  court,  and  It  was 
made  in  reliance  upon  what  was  uiiderstood  to 
be  the  rtale  of  the  SnglUb  law  at  that  time. 
The  case  concerned  a  bequeat  of  peiaonalty  in 
trust  for  the  wife  of  the  testator  during  ber 
widowhood.  But  inodem  Eoglsh  decisions 
•eem  to  show  that  oonditioDB  attached  to  de- 


visea  and  bequests  which  are  In  restraiut  of 
aecond  mairiages  are  now  held  valid.  AUe» 
V.  JaOcaon,  L.  R  1  Ch.  Div.  809;  Nevton  v. 
Mandm.  3  J.  ft  H.  806.  See  Botliek  v.  Blailei, 
59  Md.  281;  ZhttTieyv.  SeAoeffer,U  Mo.  170. 

Id  Otit  V.  Prinu.  10  Gray,  681,  the  devin 
was  to  a  grandson  of  the  teNiaior  and  was  held 
to  be  upon  comlition  aubRequentand  a  restroiot 
upon  the  marriage  of  tbe  grandson. 

Whatever  may  be  true  of  deviaea  and  bo- 
qaeau  to  other  persons,  tbe  right  of  a  widow  to 
receive  certain  portions  of  ibe  estate  of  her 
deceased  husband  is  secured  by  statutes— If  aha 
chooses  to  avail  herself  of  them.  If  a  widow 
prefers  to  take  under  the  will  of  her  husband, 
and  he  haa  chosen  by  bis  will  to  give  her  the 
use  of  property  during  her  widowhood  onlr, 
intending  that  tf  she  marry  again  she  ahonld 
rely  tberesf  l«r  for  bet  rapport  upon  ber  f ntura 
husband,  we  think  that  tus  intention  ought  not 


ceed  upon  any  distinction  between  a  limitation 
of  the  duration  of  theeatate  given  to  tbe  widow 
and  a  condition  subsequent  wbereby  tbe  eataM 
given  1*  devested  on  bar  re-marriage. 

Tbe  Question  raised  in  the  briefs  of  the  ten- 
ants, wletber  the  morteageea  could  properl; 
be  joined  aa  lenania  with  tbe  owners  of  the 
equity,  seems  not  to  have  been  raised  by  tbe 
pleadings.  Tbe  Sonlhbridge  Savings  Baak 
pleaded  only  nul  ditteitin,  and  John  Garllng- 
ton  pleaded  wal  diiteitin  jointly  with  RIchara 
Qarlington,    See  Baei»  v.  .Finney,  11  Gray, 


611. 


the  value  of  the  demandant's  estate  without  the 
improve  m  en ta  la  to  be  ascertained  by  the  Sti- 
perior  Court. 


mate  share  In  the  estate;  and  ui>on  her  lubseqnmt 
remaTrlase  she  Is  entitled  to  one  half  of  the  estate 
renwInlDS  nndlapoaed  of.  BediOTa  v.  Lytle,  13 
West  Bep.  7W,  U4  iDd.  a. 

A  bequest  to  a  wife  for  life,  lo  lonir  at  sbe  r»- 
malos  single,  of  tbe  absolute  use  and  oentrol  of  all 
the  residue  of  tbe  testator^  propertr.  (or  her  eom- 
fort.  and  for  tbe  support  and  eduoaUon.  In  ber 
dlaoreUoD,  of  tbeir  oblldron  during-  ttaetr  mlnorltj'. 
aod  to  be  divided  eQnallr  between  them,  or  tbe 
aorvlvon  of  tliem.  upon  her  deoeiue.  oonfen  upon 
the  wlte  tbe  "uae,"  but  not  the  aoDsumpHon,  of 
theiesldusoftcetAior^eslate.  Leahyv.Cterdwell, 
11  Or.  IJl. 

Under  a  wlli  bj  whioh  testator  glvea  to  his  wife 
fiw  interest  oo  his  property  aa  long  as  she  remains 
unmarried,  with  the  exeeptlon  of  one  legaor,  a 
subsequent  clause,  by  which  be  dlreoto  his  ezeou- 
tora.  as  loon  ae  eonvenleatlv  may  l>e  after  hla  4e- 
eeaae,  to  pay  to  the  various  leffateea  a  oertaln  pro- 
portion of  tlie  amount  therein  named,  will  be 
harmoi^lEed  with  the  preoedlng  provlsloii,  and  beld 
to  mean  tbat  suoh  payment  shall  be  mndeonly  after 
tbe  determination  of  tbe  wife's  intemat^   Heyer  Vt 

cuieo,mN.  T.na 

DevCM  wttft  conMnomt  outAorltv  to  asO. 

Id  a  devise  of  real  estate  to  a  wife  tbe  oonUnsent 

authority  to  sell  for  her  support  durlns  widowhood 

does  not  anJarBs  ben  eatate  to  a  fee;  It  confers  only 

BL-RA. 


a  power  and  not  property.    Mash  i 
New  Eoir.  Bep.  BBS.  TB  Me.  IIX. 

A  wUJ  giving  tbe  wife  of  teatator  bta  landa  'to 
keep  tor  her  own  use  as  long  ei  sbe  keeps  my 
name,"  and  giving  her  power  tf  neoesrary  to  sell  a 
part  of  the  land  to  pay  debts,  providing  that  in  case 
of  her  re-marrlBge  aba  shall  have  one  half  ot  alibis 
real  and  peraonal  proper^  for  her  own  use,  does 
not  give  ber  a  fee  in  the  wbole  of  tbe  real  eaiate. 
even  If  it  be  a  gift  In  fee  of  half  the  lands  In  case 
at  re-marrlaga.   Long  v.  Paul,  ItT  Pa.  US. 

Where  a  testator  devised  to  bia  widow  all  his  e*i 
tate.  real,  personal  and  mixed,  during  ber  widow, 
hood,  tbe  estate  to  be  dispoeed  of  agreeably  to  ber 
dtreodonB,insaah  manner  as  sbe  may  deem  most 
oondudre  to  d>e  welfare  and  ooutortable  aabsis- 
tenoe  of  benelt  end  family,  aod  oreeting  a  trust 
for  tbe  use  of  a  female  semmary:  under  the  olrcum- 
staooea  ttie  power  to  eall  muat  be  construed  as  a 
power  of  absolute  dtopoaal  of  the  real  property  to 
carry  out  Oe  intentton  of  tbe  testator.  KauSman 
T.  Breokenridge,  B  Weat.  Bep.  IIB,  UT  UL  806. 

A  devise  of  property  to  teatatu'a  wife  and  helia, 
tor  ber  to  diapaae  of  as  she  sees  beet,  "That  Is  to 
say,  durlnjt  tbe  time  she  Uvea  a  widow  or  In  my 
name,  tbeo  said  land  tato  tie  equally  divided  amonn 
tbe  present  heirs  of  [the  testator  and  hla  wife]  or 
tbe  proceeds  of  tbe  same  as  tbe  case  may  be."— 
rlvea  tike  widow  an  estate  during  widowhood. 
Levengood  v.  Hoopla  and.J  Hay  Ifl.  1810. 
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Josepb  N.  EOEHLBB  et  at.,  Apptt.. 

Xdward  SANDERS,  Implewied,  etc.,  Sapt. 
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axoliiMlTelr  appropri*tMl  by  anrone  m 
part  of  !■  tnde-Dame  U  used  lu  Ita  ordlDKrr  ianM 
[or  the  purpoee  of  cb>nu:t«rlilnB  the  buelnen  to 
which  It  Ifl  applied  ■■  pertaining  to  matter*  or 

.  people  of  dUfereDt  Dattona. 

"IntenurtionMl  BBifiWny 
■Juot  ba  d««Ba«d  krbltra. 
ry  or  taiToUu)  although  applied  to  a  builnen 
entlrelr  dlttlnct  from  that  of  benkias,  la  ood- 
neotloD  with  wbloh  It  baa  nuret  before  been  oaed, 
•a  at  to  entitle  Ita  nrlglnatoc  to  lU  exoliulTe  use 
M  MTBlntt  other  penona  enipiKed  In  the  same 
buBtnen. 

S.  EqultrwlUnotaJd  In  the  proteetloB 
of  a  trftde-nmme  wtalob,  altbou^  deacrlptlve 
of  a  bualneas,  does  not  deacrlbe  He  one  In  wbloh 
Ha  owner  is  engaged  but  [mother  requiring 
greater  flnBnclal  strength.  tbuB  tending  Co  mla- 
lead  and  defraud  the  public  In  lla  deallnm  with 
the  owner,  and  to  glye  the  latter  an  advantiige 
Whitdi  ha  would  not  cdherwise  peeseaa. 

(Ootoher  T,  isgo.) 

APPEAL  by  plainKffa  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Firat 
Department,  reverafng  a  judgment  of  the  Nen 
Torlc  Special  Term  entet^  upon  the  report  of 
a  referee  in  favor  of  plalniiSe  in  an  action 
brouj;;ht  to  enJoiD  an  alleged  infringement  of  a 
tiade-name.    4fflrmed, 

Statement  by  Bradlajr,  J.t 

Appeal  from  order  of  the  General  Term  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment, revereinf;  Judgment  entered  on  re- 
port ot  a  referee  in  favor  of  the  plainliffs,  and 
greoUng  a  new  trial. 

Tbe  plaintiffs,  partners,  doing  biuinesa  In 
the  Srmname  of  ibe  International  Banking 
Company,  In  tbe  City  of  New  To/fc,  brought 
this  action  to  restrain  tbe  defendants  from  lu- 
Ing  in  their  advertisements  the  name  of  "In- 
ternational Bank,"  upon  the  alleged  ground 
that  in  doing  eo  the  defendants  would  tnereby 
vroDgfully  Infringe  upon  tbe  plaintiffs'  right 
to  tbe  exclusive  use  of  tbs  name  so  adopted  as 
their  trade-mark.  The  plaintiffs'  firm  is  tbe 
successor  of  one  'which  commenced  business  in 
the  City  of  Hew  York  in  the  tame  name  in 
1874.  And  the  defendanCa  commenced  busi- 
ness there  in  1888,  as  partners,  in  tbe  name  of 
Edward  Bandeta  &  Co.  Tber  first  used  the 
name  of  International  Bank  m  1887,  shortly 
before  the  commencement  ot  this  action.  It 
was  tben  included  in  an  advertiBement  pub- 


Nora.— Trade-mark  and  trade-QBme.  Bee  notta 
to  Rumtord  Cbomloal  Works  r.  Mutti  (Md.1  IL.  S. 
A.  U;  Cltcar  Maimers  Prot  Dolon  v.  Conbalm  (Won.) 
8L.R.A.12E:  lAugbman  V.  Piper  (Pa.)  B  L.  K.  A. 
GW;OatOT.  ElUodelodgarUtg.  Co.lFla.>a  L.  R. 
A.  823;  Weener  v.  Brayton  (Maw.)  8  L.  B.  A.  MO; 
AUt  V.  Badam  (Tez.) « I..  B.  A.  ItO. 
fiL.R.A 


llshed  In  the  QennMi  langnaga  fn  the  New 
York  Staats  Zeitang,  a  German  newspaper. 

losing w("^"       """  --■-"---'- 


">K.  '  ... 

Tbe  closing  words  m  tbe  publication,  embryo- 

Itute  the  alleged  Infrinn- 

bi  English,  SB  translated  at  the 


ing  those  which  constitute  the  alleged  Infiinga 


trial,  Ba  follows:  "All  resdv  for  tbe  next 
drawlnas,  1st  of  February  ana  20tb  of  Felnn- 
arj.  Call  on  the  Internationa]  Bank  of  Ed- 
ward Sanders  &  Co.,  S13  Braadmy,  comer 
Fulton  Street,  New  York  City."  The  plain- 
tiffs' place  of  bualneas  was  307  Broadway,  cm^ 
ner  Fulton  Street,  and  their  partnership  name, 
of  International  Banking  Company,  was  in 
English,  while  tbe  other  portions  of  their  ad- 
vertising circulars  were  lo  Qennan.  When 
the  defendants'  publication,  before  mentioned, 
appeared,  the  plaintlOs,  by  letter,  cbar^ed  tbe 
defendants  with  making  use  of  the  name  "lo- 
lematlonal  Bank"  in  fraud  of  the  public,  and 
to  the  prejudice  of  tbe  plaintias,  and  advised 
them  that  tbey  woald  be  proeecuted  unless 
they  desisted.  The  defendanta,  by  lettw,  in 
answer  quite  emphatically  aBBCrted  the  rlEht 
"to  UK  the  name  Internatlonat  Bank  of  Ed- 
ward Sandeis  ft  Co."  Thereupon  tbla  action 
was  commenced. 

Mr.  B«iiiio  Ijoowt-,  for  appellants; 

That  the  bnsineaa  of  the  plalnliai  WM  the 

sale  ot  foreign  government  and  municipal 
bonds  and  secnrltles,  and  that  tbey  styled  them- 
selves "the  International  Banking  Company," 
do  not  in  themselves  preclude  tbe  plaintifll 
from  obtaining  In  a  court  of  equi^  the  relief 
which  they  seek.     There  la  no  law  which  pro- 


Ilke  a  corporate  name,  nor  Is  there  any  law 

Esventing  a  firm  from  calling  Its  buainesa  a 
oking  business,  although  in  fact  they  may 
not  be  bankers. 

CravifoTd  V.  Oomnt,  80  How.  Pr.  898;  ffo» 
v.BeiboM.Vl'S.  T.  476;ff"r^ft<  y.  Hooker,  10 
N.  T.  61;  Cohn  t.  OMtehaCk.  1»  N.  T.  B.  R 
818-824. 

The  uM  ot  the  name  not  being  Illegal,  fraud 
cannot  be  presumed. 

Jfeu  ToTk  0.  0.  Oo.  V.  Vnim  P.  0.  Oo.  89 
Hun,  Oil. 

The  plaintiffs,  by  styling  tbemaelvea  "The 
International  inking  Company,"  werv  not 
guilty  of  any  misrepresentation  which  would 
preclude  them  from  relief  In  a  court  of  equity. 

DiT07%  OrvoibU  Oo.  v.  Qtiqgfnheim,  S  Brewst. 
841;  Dale  v.  Bmithmm.  13  Abb.  Pr,  237;  BUaart 
V.  Bmithton,  1  Eitt.  119;  Rantom  v.  Baa.  54 
Hw.  635;  Lee  t.  Haley.  L.  R.  6  Oh.  App.  155. 

The  cases  In  which  relief  was  denied  on  the 
ground  of  misiepresentatioD  bv  the  plaintiffs 
are  all  cases  In  which,  by  the  labd  or  matter 
sought  to  be  protected,  actual  fraudulent  mis- 
representations as  to  the  origin  or  quality  or 
properties  oF  tbe  merchandise  were  made  of 
such  a  character  as  to  deceive  the  public. 

Fetridge  v.  WM*,  18  How.  Pr.  BSS;  Phalon  v. 
WrigU,   G  Philo.  404;  OiMs  v.  PVantaU,  19 


e  also  10  L.  R.  A. 


;   11  L.   B.  X.  350,  524. 


I8ea 


KOBBUra  T.  SAKDEB& 
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Jhlmtr  ▼.  Harrit,  W  Pa.  IJH-.Welfi  T,  Burk», 

se  N.  y.  iiB. 

A  court  of  eqult7  will  enjoin  ihe  use  bv  one 
peraoD  of  a  firm  or  trade  name  ao  simirar  to 
that  prevlouslf  used  by  aoother  eu  to  be  likely 
to  dweive  tbe  pnblie,  irreapeclive  of  wliether 
autih  name  is  generic  and  dcBcriprive  or  not. 

A'evi  York  Cab  Co.  v.  Mooney,  15  Abb.  N,  C. 
Ifi2i  MaUdl  V.  Flanagan,  2  Abb.  Pr.  N.  B.  469, 
*6l\ Folltr  y.  MePlimon,2\  Hun,  G!^;8ander» 
y.  Jacob,  a  West.  Rep.  408,  20  Mo.  App.  M: 
OoaU  V.  HolbT-ock,  S  Bandf.  Ch.  688,  7  N.  Y. 
X..  ed.  tU-.Walhm  v.  Orovies,  8  Blatehf.  440: 
Farmert  L.  <t  T.  Co.  t.  Farmert  L.  AT.Oo.of 
Kantat,  21  Abb.  N.  0.  104;  JZniletf  Statu  Mer- 
«antila  Seport.  Co.  r.  United  Stata  MtreanliU 
Beport.  AC.  Ana.  21  Abb.  N.  C.  115; Jay  v. 
LadUr.  L.  R  40  Ch,  Div.  649;  BoiilnoU  r. 
Peakt.  L.  B.  IB  Ch,  Div.  518, 7iot»;  Let  v.  HaUy, 
L.  R.  5  Cb,  App.  166;  Appolinarit  Q>.  t.  Brvn- 
Ut.  N.  Y.  L.  J.  Feb.  8,  1880;  Enoch  Margan't 
&m't  &>.  T.  3V«wii,  89  N.  Y.  308. 

The  words  "  Iniernational  Banking  Com- 
paDj"  are  suBceplible  of  appropiiatloD  aa,  and 
coDMltute,  a  ralid  trade-mark,  trade-name  and 
flrai  name. 

Smith  r.  Siaburv^  25  Hun,  282;  Oilloti  v. 
EHerbrook,  48  N.  Y.  874;  Jfeu>man  v.  Ahord, 
Bl  N.  Y.  189;  Hier  t.  Abfahamt.  82  N.  Y.  618; 
Bdchov!  r.  Baker.  98  N,  Y.  C9;  E/toch  Morgan'* 
Sen'i  Co.  V.  Schteac/uftr,  S  Abb.  N.  U,  265;  iau- 
/ertyv.  Wheeler.  11  Abb.  N.  C.  220;  Begrman  v. 
(/Byrne.  9  Daly,  364;  Bouard  t.  Henritpiei,  S 
Sanrif.  725;  Burton  v.  Stratton,  IB  Fed,  Rep. 
696,  14  Rep.  425;  Fleieehmann  v.  Schuekmann, 
62  How.  Pr.  ^-.Braham  v.  Bagtard,  1  Hera.  &. 
M.  447;  Oongrem  AE.  8.  Co.  t.  High  linck  0.  8. 
a>.4BN.  Y.291;  Nfamany.  Alvord.  OiUotl  y. 
Etterhrook  and  Bier  v.  Abrahatn*.  tvpra; 
CRoarktV.  Centrai  Oitjf  Soap  Co.  2aFed.  Rep. 
676. 

The  proteclloD  asked  for  br  tbe  plninliffs 
a^lDBt  Infringement  haa  been  frequently  exer- 
cised by  courts  o(  equity  Id  cases  very  similar 
to  that  of  Ibe  plalotiSs. 

Ameriean  Oroeer  Pub.  Auo.  t,  Qroeere  Pub. 
Co.  29  Hun,  898;  Eoaardt.  UenrirmfM,  mora; 
aim  A  H.  Mfg.  Co.  t.  liaU.  61  M.  Y.  226; 
Foaer  V.  MePherion,  81  Hun,  659. 

It  ii  no  answer  lo  the  present  suit  thnt  the 
words  "Inlematlonal"or  "International  Bonk" 


Pleitehtnann  v.  Schuekmann,  82  How.  Pr. 
92;  Meuerole  v.  Tgnberg,  4  Abb.  Pr.  N.  8.  410; 
Patter  v.  MePhenon,  tupra:  Bekhoui  v.  Baker, 
m  N.  Y.  419. 

Mr.  Xrm  Ijeo  B»mberMr,  for  respond- 
ent: 

A  mlsrepresentalloD.  all  bough  Innocent  of 
wrongful  Intention,  and  essentially  harmless  In 
-consequences,  viiiaiea  all  right  to  redress  for 
Infringement. 

Biegert  t.  Alibott,  61  Md.  276;  Manhattan 
Medicine  Co.  t.  Wood.  108  U.  8.  218,  27  L.  ed. 
706;  Amoikeag  Mfg.  Co.  v.  Trainer,  101  D.  8. 
«1.  25  L.  ed.  998;  if^nny  v.  Oillel,  70  Md.  574; 
Leather  Cloth  Co.  -r.  American  Leather  Cioth 
Oe.A  De  a.  J.  &  8.  187,  U  H.  L.  Cas.  523; 
Ptdding  t.  How,  8  Bitn.  477;  Perry -j.  Truefitt. 
•  Beav.  86;  Fetridge  t.  WelU,  4  Abb.  Pr.  144; 
Beabvry  t.  Grotoenor,  14  Blatchf.  282;  Bobbt  v, 
AwncnA.  19  How.  Pr.  667;  OmneB  t.  Beed,  128 
fiUKA  87 


HasB.  477;  Palmer  r.  Barrie.ta  P^  186; 
Phalon  V.  WrigM,  5  Pa.  464;  Wcffe  r.  Burkt, 
SB  N.  T.  lis. 

The  plaintiffs  are  not  entitled  to  tbe  excluslvo 
use  of  tbe  word  "  International."  There  can 
be  no  exclusive  right  to  the  use  of  words  or 
marks  which  have  no  relation  to  the  origin  or 
ownership  of  the  eoods,  and  are  only  meant  to 
indicate  their  quality  or  grade. 

Boyai  Baking  Paader  Co.  v.  Shemil,  98  H. 
y.  884,  distinguishing  Hier  v.  Abmhamt,  83  N. 
y.MSi  Ckoyntkiy.  CW<«fi,  38  Cal.601,  2  Am. 
Rep.  476;  Stokee  y.  Landgrof,  17  Barb.  608; 
Royal  Baking  Poader  Co.  v.  Datii,  28  Fed. 
Rep.  298;  SOeltotii  y.  Baker,  93  N.  Y.  69;  ifiw- 
man  t.  Alwrd,  S5  How.  Pr.  108. 

Bradlar,  J.,  delivered  tbe  opinion  of  tba 

The  busineea  of  the  parties  was  of  like  cbsr- 
Bcter,  and  consisted  in  dealing  in  foreign  gOT* 
emment  boods,  mainly  those  of  Ocrmanj, 
Austria,  Italy,  Russia,  France  and  Belgium. 
They  purchased  the  bonds  there,  and  sold  thetn 
in  this  country,  where  their  traiisactions  were 
mostly  bad  with  persons  speaking  tbe  Qerman 
iBDguHge.  Amon^  tbe  foducementa  to  pur- 
chase of  the  parties,  as  represented  by  ineir 
published  circulars,  were  those  that  paymenta 
could  be  made  In  small  installments,  and  that 
there  was  a  chance,  by  means  of  a  system  of 
lottery  drawings  in  tbe  countries  issuing  them, 
(o  realize  something  io  excess  of  the  amouot  of 
the  bonda  br  way  of  prizes  or  premiums.  It 
baa  been  beldlbattbis  was  not  a  lottery  scheme 
within  tbe  statutes  of  Ibis  State,  and  therefore 
the  sales  made  here  were  not  invalid.  Kahn 
V.  Eoehler,  96  N.  Y.  882. 

The  plaintiffs'  claim  to  relief  rests  upon  the 
alleged  proposition  f  1)  that  thev  bad  acquired 
the  exclusive  right  to  tbe  use  of  the  tenn  ■'In- 
ternational Banking  Co.,"  which  they  bad 
adopted  as  their  firm  name;  or  (2)  that  the  al- 
leged  infringement  by  the  defecdants  was  for 
tbe  purpose  of  deceiving  people,  and  of  induc- 
ing them  to  believe  that  the  derendants'  place 
of  business  wastbat  of  the  plainliffs,  to  tbe  in- 
jury of  the  latter.  Tbe  referee  found  that 
this  name  waa  adopted  by  the  predecessors  of 
the  plainliUs,  and  to  whom  the  latter  suc- 
ceeded in  the  busincsa,  as  "  their  cdt^Brtnership 
trade-mark,"  which,  "by  constant  advertising 
period  of  twelve  years,  baa  become  of 
great  value;"  and  that  in  a  spirit  of  rivalry, 
and  to  Induce  tbe  public  to  believe  that  the  de- 
fendants' place  of  business  was  that  of  tbe 
plBintiCs,  the  defendants  Infringed  upon  tho 
plaintiffs  right  to  the  exclusive  use  of  the 
name  so  adopted  by  Ibe  latter  as  their  trade- 
mark, by  cauelng  to  be  inKrted  in  the  New 
York  Btaats  Zeltun;;  an  advertisement  of  se- 
curities sold  by  them,  which  were  also  sold  by 
the  plaintiffs,  lo  tbe  manner  and  form  of  their 
advedisements,  and  containing  at  the  end  the 
words  in  the  German  language,  which,  trans* 
lated  into  English,  meant,  "  Inquire  at  tbe  In- 
ternational Bank  of  £dward  Sanders  &  Co., 
212  Broadway,  Comer  of  Fulton  Street,  New 
York  City." 

In  the  strict  sense  of  tbe  term,  a.  trade-mark 
Is  applicable  only  lo  a  vendible  article  upon 
which  it  Is  in  some  manner  affixed  or  repre- 
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senled  as  a  symbol  to  Indicate  tbe  ori^n  or 
ownerahlp  of  the  article  on  vrbich  II  la  placed; 
but  tbe  same  rules  for  the  protection  BEniast 
iDtriDgemeut  are  eitended  to  names  apyded  to 
oiber  callingB,  or  to  places  of  business,  as  to 
tectanfcal  trade  mnrks.  Boicard  v.  HtnTigua, 
8  Sandf.  7SS;  Olenn  <t  H.  Mfg.  Go.  t.  HaU, 

61 N.  T.  saa. 

Id  referriog  to  the  jjrindples  relating  to 
trademarks,  and  upon  wblcb  their  efficiency 
as  Buch  depends,  It  ma;  be  observed  Ibat  ibere 
is  DO  exclusive  ri^ht  to  represent  by  them  an 
idea,  nor  can  there  be  an  exclusive  appropria- 
tion of  that  whicb  Is  descriptive  of  tbe  articles 
to  which  the^  are  atlacbed,  or  that  nblcb  in- 
dicates tlieir  ingredients,  mode  of  composition, 
characteristic  properlies,  quality  or  nature. 
Enodi  Morgan'*  Son't  Co.  v.  IroxeU,  88  N. 
T.  £93;  Amoiktag  Mfg.  Go.  t.  Spear,  2  Saudf. 
599;   Camdl  v.  Daw.  58  N.  T.  228. 

The  word  "  iBtemaiionsl"  is  a  >:eneric  term, 
pertainine  to  relalions  between  nations,  and 
when  ap^ied  lo  busineat  or  lo  transactions  of 
private  characier  it  imports  denlin^  of  some 
sort  in  msllen  or  with  people  of  different  na- 
tions, or  which  have  some  relation  to  them.  It 
is  in  common  u^e,  and  in  its  nature  It  Is  de- 
scriptive, and  ordinarily  characterizes  the 
business  to  which  it  pertains,  rather  than  Its 
origin  or  proprietorship;  and,  so  treated,  the 
use  of  it  cannot  be  eicluslvelv  appropriated- by 
any  parly.  This  partnenbfp  name  taken  by 
the  plaintiffs  is  apparenllv  descriptive  of  a 
banking  business,  and  indicates  that  it  Is  In 
some  sense  international,  and  presumptively 
the  name  denotes  tbe.  nature  of  the  business. 
In  that  view  ii  cannot  have  the  character  es- 
sential  lo  a  trade-marlt  or  lo  Its  exclusive  use 
analoeouBly  lo  it.  Taylor  v.  GiUiet.  59  N.  T. 
821:  Rofid  Baking- Powder  Co.  t.  Sherrdl,  83 
N.  T-  831:  Amotkeag Mfg.  Go.  v.  IVain*r,  101 
U.  e.  SI,  26  L.  ed.  998;  CJiojpuIci  v.  Golien,  SH 
Cal.  501;  Bvr/x  v.  Ciwmn,  40  Cal.  487. 

The  well-known  use  of  tbls  word,  as  com- 
monly used  in  Its  application  to  business,  is 
such  as  to  render  it  publiei  jurit;  but  it  is 
urged  that  the  business  or  the  parties  la  not 
baDkin(r,  and,  although  this  term  taken  by  the 
ptaintills  Into  their  partnership  name  Is  generic, 
anddeecriptively  applicable  to  a  class  or  classes 
of  business.  It  may  In  Ita  use  by  them  lie 
deemed 'arbitrary;  and  therefore,  as  against 
any  person  enca^'ed  In  a  similar  enterprise  to 
that  In  whicb  they  are  employed,  the  plaintiffs 
are  eniitled  to  the  prolection  of  Its  exclasive 
use.  And  in  support  of  this  proposition  refer- 
ence is  made  to  the  fact  found  by  tbe  referee 
that  the  name  "International  Banking  Com- 
pany" was  never  used  by  any  other  person  or 
corporarion  In  connection  with  business  similar 
to  that  iu  which  the  plnlctlffs  were  engnged. 
Thai  may  be  so,  yet  the  word  "  inlemaiional" 
ta  not  arbitmry  or  fanciful  in  ita  application  to 
banking,  hut'is  descriptive  of  the  character 
suggested  by  it  of  that  business,  and  it  may  be 
deemed  to  have  b.'en  Inlendcd  lo  bave  such 
effect.     Taj/lor  v.  GiUiet.  68  N.  Y.  881 . 

Tbe  cases  cited  by  counsel  do  not  support 
bis  contention  In  that  respect.  Tbe  word 
"congress,"  as  applied  to  asprinftof  water. 
In  Coi'grem  <fe  K.  8.  Go.  v.  Iligh  Bock  C.  S. 
Co..  45  N.  Y.  291.  was  arbitrary. 

In  Smith  V.  Sixliury,  iS  Uun,  232,  the  term 
9L.RA. 


"Hagnelic  Balm"  was  aastalned  as  a  tt«de- 
mark,  not  only  for  tbe  reason  that  tlw  liqulA 
contained  no  magnetism  or  electricity,  but  be- 
cnuK  tbe  word  "magnetic"  waa  not  descriD- 
tlve  of  any  quality  of  a  liquid  compound.  Id 
Oillott  V.  Silerhrook,  48  N.  T.  874.  and 
Selehaw  t.  Baker,  93  N.  T.  69,  the  trade-marka 
sustained  were  arbitrary  figures  and  terms,  not 
suggestive  of  the  nature  of  the  article  to  which 
they  were  affixed;  and  tbe  same  remark  is  ap- 
plicable to  Hier  v.  AbraAame,  62  N.  Y.  619,  a> 


xplained  in  9S  N.  Y.  S86. 
The  fact  that  a  person  may  use  bis  name  as 
I  trade-mark,  and  that  a  corporation  may  do 


likewise,,  is  not  necessarily  applicable  toapart- 
□ersbip  name,  which  merely  Indicates  a  busl- 
nesB  in  which  the  firm  purports  by  It  to  be  en- 
gaged. The  use  by  one  pereon  of  his  name  a» 
a  Irade-msrk  would  not  deny  to  another  hav- 
ing the  same  name  the  right  to  use  his  in  good 
faith  for  such  purpose  in  a  similar  buslnesi,  or 
to  mark  gimllar  vendible  articles.  And  Ibent 
are  cases  where  ilie  right  to  use  a  name  to  des- 
iirDat«  a  product  U  so  quallfledly  exclusive  Ibat 
tbe  right  to  tbe  protectioa  of  its  use  against 
infringement  by  othera  rests  upon  tbe  ground 
that  such  use  by  them  is  an  untrue  or  decep- 
tive representation.  This  may  be  applicabi* 
to  a  geographical  name  designaling  a  locality 
or  district,  and  which  has  t>een  adopted  by  oo* 
as  a  trade-mark,  and  afterwards  deceptively 
used  by  another  upon  similar  articles.  ilTns- 
man  v.  Alvord.  61  N.  Y.  189;  Laugbman'* 
App.  128  Pa.  1.  6  L.  R  A.  698:  Delaieare  S 
H.  G.  Co.  v.  Clark.  80  U.  8.  18  Wall  811  [» 
L.  ed.  581]. 

Tbe  application  of  this  principle  is  not'nece»- 
sarily  dependent  upon  a  proprielnry  right  in  » 
name,  or  the  exclusive  right  to  ita  use;  but 
when  another  resorts  lo  the  use  of  ft  fraudu- 
lently as  an  artifice  or  contrivance  to  repre- 
sent his  goods  or  his  business  as  that  of  th« 
person  so  previously  using  it,  and  to  induce 
tbe  public  to  so  believe,  the  court  may  as 
sealnst  him  afford  relief  to  the  party  injured. 


Berry  v.  Armiitfad,  2  Keen,  221;  Lfe  v.  halfv, 
L.  R.  6  Cb.  App.  165;  Jaji  v.  ZadUr,  L.  R.  4» 
Cb.  Div.  919;  Meneeiyt.  Menedy.  63  N.  Y.  457. 


And,  on  (he  other  hand,  the  consideration  of 
good  faith  to  tbe  public  is  so  fat  deemed  due 
from  a  party  taking  a  name  or  trade-mark  for 
bis  business  or  goods  that  equity  will  not  grant 
relief  for  the  protection  of  the  exclusive  use  of 
a  misrepresentation  by  means  of  such  name  or 
trademark,  when  it  may  tend  to  deceive  and 
mislead  the  public,  or  to  impose  upon  and  in- 
duce persons  to  become  his  patrons.  In  other 
words,  a  party  successfully  seeking  equitable 
relief  in  such  case  must  come  into  court  with 
clean  hands.  Assuming  that  the  defendants 
had  the  legal  right  to  use  in  good  faith  the 
name  in  question,  there  is  no  support  for  tbe 
action  upon  the  ground  merely  (hat  they 
sought  bv  fraudulent  means  to  p«1m  off  upon 
the  public  their  business,  or  the  place  where 
they  conducted  it,  as  that  of  the  plaintiffs. 
There  was  no  evidence  of  such  intent  other 
than  what  appeared  In  the  advertising  circular 
which  tbe  defendants  caused  lo  be  published, 
and  In  that  tbcy  distinctly  used  their  own  firm 
uDme  of  Edward  Sanders  &  Co.  The  finding 
of  tbe  referee  upon  that  subject  was  linaed  up 
on  tbe  assumption  that  the  flra  uim^  ol  ihb 
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ElalDtiSa  waa  their  tnide-marfc,  In  wbich  the^ 
ad  the  proprietary  ligbt  to  tbe  exclaBive  use. 
In  that  riew,  such  Inference  mif;bt  arise  from 
a  misleading  aadmulation.  against  wbicb  good 
faith  in  Ite  use  would  be  no  defense;  ami  in 
th&t  vieir  onl;  can  Bucb  flnding  be  Bustaioed 
■gaioBt  tbe  excepiion  lalien  to  it.  But  asaum- 
Ing,  as  coDtended  on  Itie  part  of  the  plaintiSs, 
that  their  buBineaa  was  in  no  sense  bttaking, 
and  trealiiig  the  Arm  name  aa  to  it  arbitrary  or 
fanciful,  in  fact,  altbnugb  not  apparently  so, 
then  arises  the  difficult;  to  Bupport  their  claim 
to  equitable  relief,  in  the  fact  that  tbe  name 
taken  by  them  is  a  false  representation  of  tbe 
nature  of  their  occupalion.  Tbe  name  points 
to  tbe  business  of  Uieir  company  as  that  of 
Imnking,  of  which  it  is  dlstincUy  descriptive. 
Banking  U  a  well-known  business,  and  Ib  ordi- 
narily supposed  to  require  for  its  support  some 
financial  strength.  The  ose  of  this  name 
would  naturally  induce  tbe  public  to  under- 
stand that  such  was  tbe  business  of  the  com- 
Sny,  and  thus  the  plalotiBs  might  derive  from 
UBe  confldence  to  their  advantage,  wblcb 
they  otherwise  would  not  poesess;  and  so  far 
as  Lbis  should  be  accompllslied  it  would  be  the 
result  of  the  untrue  desiffnattan  of  the  name, 
or  of  tbe  deception  caused  by  it.    Their  busl- 


tbem  and  those  dealing  with  the  company,  and 
tbia  Is  done  by  the  latter  upon  their  faith  and 
confidence  in  tbe  fidelity  of  the  company,  and 
iti  financial  ability  to  consummate  that  wbicb 
it  assumes,  or  undertakes  to  do.  This  con- 
fidence may,  in  fact,  be  Justly  due  to  the 
plaintiffs  in  both  tfaose  respects.  Tbe  applica- 
tion of  tbe  rule  now  under  consideration  iloe* 
not  depend  upon  the  question  of  actunl  injury 
'-  others  Id  auy  particular  case,  but  is  foundra 


sentation  in  fraud  of  the  public,  and  by  which 
they  may  be  mislead  or  deceived.  Tma  Is  ih* 
situation  of  (be  plaintiffs  in  respect  to  the  rem- 
edy they  sought  by  this  action.  Manhattan 
Medicine  Go.  v.  Wood,  108  U.  S.  218  i37  L.  ed. 
7001;  WMv.  Burke,  M  N.  T.  116;  OmneU 
7.  Reed.  128  Haas.  477;  SieveH  v.  Abbott,  01  Ud. 
278;  Palmer  v.  Harrit,  (JO  Pa.  166;  fMihar 
atoth  Go.  T.  American  Leather  Cloth  Go.  4 
DeO.  J.  &  8.  isa. 

These  views  lead  to  tbe  conclusion  that  the 
order  t/iould  be  affirmed,  and  judgment  abaoltiU 
directed  for  the  defendant*. 

All  ooncur,  except  Vsuin,  J.,  not  sitting 


HEW  YORK  COCBT  OP  APPEAL! 


Sherman  S.  ROGERS,  Betpt., 

COMMON    COUNCIL     OP    the    City    of 
BUFFALO  «t  oL,    and    Ceriac  Biebold, 


■o  of  them  shall  be 

.  e  poHdoal  party  does  not 

r  It  TOtd  under  a  oonstltutloiial  provision 
wbloh  declares  that  "no  member  ot  thto  State 
■h^  be  dMruichlsed  or  deprived  of  any  of  the 
ilgha  or  privileges  seounid  toanrdtlseDtberecf, 
mlsM  br  tbe  law  of  the  land 
blspei 


that  not  more  than  two  members  shall  be  adher- 
•nts  of  tbe  same  polltloBl  port; .  la  not  vicdatlve  of 
■  ConaCitutlonal  prortBlon  that  no  penoD  shall  be 
deprived  or  life,  liberty  or  property  wlthoul 
process  of  law,  even  when  Klvlnc  the  word  "  Lb- 
erty"  a  deDnlUon  wide  enough  to  Include  tbe 
Tlghttobeelltrtbletoboldoffloe,andoonBld<  ' 
that  after  two  members  of  the  commtsitoD 
o  appointed  from  one  potltloal  party  all  other 
'  v  of  the  same  party arelnellglblet'  " 
vacant  oonunlttioDenhlp. 
S.  A  ctmtnto  wUeh  T«qali«»  tba  mMfor 
of  a  dtr  to  iMWpaJ^  role*  Cor  tbe  a^eo- 
tloD  of  tb«  dtr  olBaarB  whose  appalntmeDt 
baa  been  delegaUtd  by  the  CSonstltution  ti 
muDlclpnl  authoriClee,  whloh  must  be  approved 
by  tbe  State  Civil  Uervloe  CommlsalOD  before  they 
oan  BO  In  to  effect,  does  not  subordlnala  the  power 

«uaA. 


of  the  local  authorltke  to  that  of  the  state  au- 
tborlHes  In  violation  of  the  oonstltutloDal  provls- 
iDo  delesatlng  the  appointing  power  to  the  mn- 
nlolpal  autborltlea. 
4*  nwtBtpcMlnsorKtoatbymeanBof wbfob 
to  secure  quaUOoaUons  In  a  oandldate  for  an  ap- 
pointive oOoe  of  a  nature  lo  •oaUebtm  to  prop- 
erly and  Intelligently  perform  tbe  duties  of  saob 
ofltoe  la  not  prohibited  by  a  constitutional  provls- 

■    ■       "     ■■    ■ ahallber^ 

eof  publlo 


lontt 


I  quaUflcation  for  any  ol 
(October  T,  IBaX) 


__  action  brought  to  restrtdo  DIebold  from  ac- 
ceptlnfT,  and  the  other  defendants  from  paying, 
compensation  for  Mrvlces  performed  bT  him 
for  the  City  of  Buffalo.     Ajtrrned. 

Tbe  case  is  fully  stated  in  the  opinion. 

Heun.  Tftbor,  Shaebma  ft  Co»tairortlt 
for  appellant. 

Jfr.  Anal«j'  WUoox,  with  iEwn.  Alm^ 
ft  Keep,  for  lespondenL 

Peekluua.  /.,  delivered  the  opinion  of  tha 
court: 

Long  prior  to  the  passage  of  tbe  first  so-called 
"Civil  Service  Reform  Act"  by  tbe  Federal 
Congress,  the  condition  of  that  service,  and  tbe 
method  of  appointment  thereto,  had  become 
the  subject  of  moat  serious  thought  on  the  part 
of  many  upright,  intelligent  and  experienced 
men.  The  semi -barbarous  maiim  that  "to  the 
victor  beloogs  the  spoils"  had  been  the  founda- 
tion stone  upon  which  the  system  of  appoint- 
ments to  tbe  civil  service  of  tbe  nation  had 
been  placed  for  a  number  of  year*.  Tbe  ^yt- 
.  tern  had  grown  to  such  propcraoni  npdei  tha 


See  also  24  L.  R.  A.  343:   34  L.  R.  A.  fiS.  tm^   Sk  T.    P 
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■  neceauiT  eDlargeraent  of  the  tervfoe,  aad  It  bad 
becoioe  in  practice  bo  entirely  the  creature  ot 
political  chiefs,  that  the  appointing  power  was 


rej^rded  merely  as  a  formal  meaas  of  register- 
Idk  and  legalising  the  appointments  to  office 
which  had  already  been  subatantially  made  by 
them.  Buch  a  system  took  from  the  ofScer 
who  was  to  make  the  appointment  all  sense  of 
persoQalor  official  reaponsibillty  to  the  people 
of  the  country,  and  substituted  in  ita  stead  the 
feeling  that  he  was  responsible  only  to  bis  par- 
ty to  make  sucb  appointments  to  office  as  the 
leading  men  therein  should  cboose  to  ask  for. 
It  is  not  to  be  wondered  at  that  as  the  num- 
bers of  offlcea  Increased,  and  the  numbers  of 
applicants  tberefot  Increased  In  even  Greater 
proportion,  a  general  scramble  for  omce  be- 
came the  accttmpaniment  of  every  chanfre  of 
administration:  aod  to  such  an  extent  was  It 
carried  that  the  officers  of  the  government  had 
really  not  the  time  to  apare  for  the  discharge 
of  the  other  duties  pertaining  to  their  office, 
because  of  the  constant  demand  upou  their 
time  and  attention  made  by  office  aeekers  and 
their  supporters.  The  chief  reason  for  an  a[i- 
polntmenc  was  the  political  work  done  by  the 
mpplicant,  aod  his  supposed  power  to  do  more, 
and  thus  an  appointment  to  an  office  in  the 
dvll  list  was  regarded  as  a  fit  and  proper  re- 
ward for  purely  political  and  partisan  service, 
No  one  can  believe  that  such  a  syatem  was  cal- 
culated to  produce  a  service  fit  for  the  only 
purpose  for  which  offices  are  created,  viz.,  the 
discharge  of  dulies  necessary  to  be  performed 
in  order  that  the  public  business  may  be  prop- 
erly and  efflciently  transacted.  The  continu- 
ous and  systematic  filling  of  all  the  ofQces  of  a 
great  and  industrious  nation  by  such  means  be- 
came conclusive  proof,  In  the  minds  of  many 
intelligent  and  influential  men,  that  the  nation 
itself  had  not  in  sucb  matters  emerged  from 
the  semi -barbarous  slate,  and  thai  It  bad  failed 
to  obtain  the  full  beneSts  arising  from  an  ad- 
vanced and  refined  civilizallon.  The  govern 
meat,  it  was  said,  in  sucb  case,  where  public 
offices  are  thus  filled,  is  looked  upon  as  an  ene- 
my's country,  fit  to  be  raided  aud  conquered; 
and  to  obtain  possession  of  it  is  a  desirable 
thing,  because  all  the  offices  within  the  "'  ' 
those  who  administer  it  are  lawful  spoil 
and  to  be   parceled  out  by   the  chiefs  ot  the 

vlctorloua  party  to  Iheir  faithful  folio i " 

recognition  ot  past  political  services,  oi 
Mctation  of  future'support  of  the  same 
Possession  of  office  Is  to  be  the  reward  of  parly 
fidelity  and  party  sarvlce.  Contests  between 
political  parties  under  such  circumstances,  it 
waa  claimed  by  the  opponents  of  this  method 
of  appointment  to  office,  must.  In  the  absence 
of  eomegreat  and  exceptional  question,  degene- 
rate into  mere  struggles  for  the  possession  of 
the  spoils  of  office.  Struggles  of  this  nature 
necessarily  bring  out  every  low,  selfish  and 
■ordld  quality  of  the  participants  therein;  and 
corruption  and  fraud  at  the  elections  become 
the  usual  accessories  thereto.  In  these  con- 
tests all  principle  is  lost  sight  of,  and  a  victory 
la  regarded  as  a  simple  means  by  which  to  ob- 
tain or  retain  possession  of  office.  Views  of 
this  nature  were  held  by  numbers  ot  earnest 
■sd  nnselfiah  men  long  before  any  legislation 
Dpon  (he  subject  bad  become  pMSlUe.    Hie 


prevailing  system  flnsny  became,  as  was  al- 
leged, BO  subversive  of  every  rif^ht  ntindplff 
upoQ  which  the  budaess  of  the  pabnc  orinit 
'~  be  conducted  that  th«  attention  of  (Sm- 
^  »B  WHS  at  length  ao  far:  drawn  to  it  aa  to 
result  In  the  passage  by  Coogresa  ot  the  first 
statute  upon  the  sublect  It  is  not  claimed 
that  the  federal  legislation  in  regard  to  civil 
service  reform  has  as  yet  proceeded  very  far, 
hut  It  is  a  step  in  the  direction  of  a  change  lo 
another,  and,  as  Is  thougbl  by  many,  a  much 
better,  system  of  fllhng  the  public  ^ces. 

Legislation  in  the  same  direclioo  as  that  con- 
tained in  the  Act  of  Congress  was  soon  maugu- 
rated  in  this  State.  It  had  been  witb  us  pre- 
cisely salt  had  been  with  the  federal  authorities, 
and  we  were  in  no  manner  behind  them  in  a 
practical,  prompt  and  thorough  adhesion  to  the 
truth  of  the  maiim  already  quoted.  The  same 
force  which  had  operated  io  ibe  Naliooal  Con- 
gr^,  and  bad  caused  the  federal  civil  service 
legislation,  appeared  in  dtar  state  capitol;  aud 
legislation  looking  substantially  to  the  same 
end  as  that  of  the  Acts  of  Congress  was  enaci«d 
by  our  Legislature,  The  fact  must  be  fully 
recognized  that  the  duties  connected  with  tlie 
vast  majority  of  offices  In  both  the  federal 
and  sl&Ie  governments  are  in  no  sense  political, 
and  that  a  proper  performance  of  those  duties 
would  give  no  one  the  least  idea  whether  ttie 
Incumbent  of  the  office  was  a  memlier  ot  one 
poHlical  party  or  another.  It  was  announcer^ 
by  Its  adherents  and  promoters  as  one  of  the 
most  imporlant  of  the  principles  of  this  new 
system  ot  filling  the  dvil  offices  that  where  the 
political  views  of  the  Incumbent  of  public  of- 
fice could  not  rightfully  affect,  or  in  any  man- 
ner determine,  the  means  or  method  of  theper- 
formauce-of  his  official  duties,  and  where  he 
stood  In  DO  confidential  position  toward  a  su- 
perior, in  such  case  his  appointment  to,  or  his 
tenure  of,  sucb  office  should  in  no  way  depend 
upon  or  be  affeclcd  by  his  "politics,"  Instead 
of  the  old  method  of  obtaining  an  appointment, 
a  new  one  was  proclaimed,  which  was  to  be 
baaed  solely  upon  merit,  to  be  proved  by  an 
open,  public  and  competitive  examination,  free 
to  all  candidates;  and  the  person  who  was  the 
best  qualified,  all  proper  circumstances  being 
considered,  should  be  appointed.  Legislallon 
looking  to  this  end  was  enacted  In  New  York. 
The  full  benefits  of  such  a  system  have  not  yet. 
It  Is  Mid,  been  given  by  the  legislation  In  ques- 
tion because  it  does  not  go  far  enough;  but  it 
Is  claimed  that  even  such  as  has  been  enacted 
tends  to  give  pennanency  of  tenure  to  the  ap- 
pointee, and  thus  lo  relieve  him  from  constant 
anxieties  as  to  his  future  means  of  livelihood, 
and  to  give  btm  on  that  account  more  Inclina- 
tion and  ambition  to  discbarge  his  duties  well 
and  cfflclenlly.  As  to  the  appointing  power,  it 
is  also  said  It  would  leave  him  at  leisure  to  at- 
tend  to  the  important  duties  of  his  owd  office, 
without  a  constant  drain  upon  his  time  and  bla 
temper  in  attending  to  the  claims  of  office 
seekers.  If  the  system  were  to  be  carried  out 
to  its  fullest  extent  by  appropriate  legislattoD. 
and  if  Ihelawstbuaenacted  weretobeenforced 
bona  flde  and  with  cordial  heartiness  by  Ibe 
men  to  whose  bands  It  would  neceasarlly  be 
confined,  it  has  been  confidently  predicted  that 
the  improveiuentt  in  our  Mit&e  dvU  lervlca 


isn. 
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would  tie  neb  that  no  tmprejtidlced  dtlzeo 
would  ever  give  his  consent  to  return  to  tbe  old 
order  oltblngs. 

1  tiave  slated  In  a  somewhat  summarj  mao- 
ner  the  aystein  which  was  Jn  active  operation 
conceratog  the  appolntmeat  to  civil  office  in 
the  State  and  nation  prior  to  tbe  enactment  of 
recent  legislation  upon  tbe  subject.  That  the 
former  syatem  waa  bad,  very  bad  indeed,  is  a 
fact  legarding  which  It  U  almost  impowlble  to 
diapute.  All  intelligent,  unprejudiced anddts- 
tnterested  opinion  runs  most  strongly  in  that 
dIreciioD.  Legieletinn  of  tbe  character  of  that 
tinder  discussion  is  in  this  country,  and  as  yet, 
■omewhat  experimental  in  its  results.  It  Is  ex- 
perimental because  It  has  been  so  little  tried 
up  to  this  lime;  but  that  tbe  reanlts.  if  the  legis- 
lation be  fairly  carried  out,  vrlll  be  immeasur- 
ably superior  to  those  obtained  under  the  old 
system,  is  a  prcdfciion  most  cocfldently  made 
by  those  whose  knowledge  upon  the  subject  is 
tbegreateat.  It  Is  somewhat  difflciilltoimogine 
aworse  tbantbe  old  svBtem  of  appointments  to 
civil  ofiicn.  That  a  letter  carrier  should  lose 
his  position  because  hia  views  upon  the  ques- 
tion of  the  tariff  were  not  in  accordance  with 
the  ruling  powers  seems  to  be  the  very  height 
of  absurdity.  An  earnest  desire  for  the  general 
welfare  would  seem  to  suggest  a  fair  trial  of 
this  new  s^'stcm.  A  strict  and  full  enforcement 
of  the  legislatloo  already  enacted  in  this  State 
on  that  subject  would  oe  tho  only  means  of 
makln^r  the  experiment.  But  tbe  defendant 
Dlebotd  challen^  the  legislation  in  question, 
and  asserts  Ihatitisunconstitulional,  on  several 
'alleged  grounds;  and  it  in  error  as  to  that,  be 
asserts  that  there  are  other  reasons  why  it  is  In- 
applicable to  bis  case.  If  the  Legislative  Acts 
uoder  consideration  violate  In  any  particular 
the  Constitution  of  our  State,  it  is  the  duty 
of  this  court  to  BO  decide,  wittiout  regard  to 
consequences.  In  determining  that  C|uestIon, 
however,  we  must  be  guided  in  the  discussion 
by  the  rules  of  construction  which  are  so  well 
known,  end  which  should  control  all  couria 
Tbe  Act  of  tbe  Legislature  must  be  plainly  at 
variance  with  some  provision  of  the  Constitu- 
tion before  a  court  will  so  declare  it  Doubt- 
ful oucstiooe  will  be  resolved  in  favor  of  tbe 
validity  of  the  Legislative  Act, 

Tbe  defendant  alleges  that  Ibe  Acts  are  nn- 
coDstitutional,  because,  among  other  reasons, 
they  provide  for  tbe  appointment  by  (he  gov- 
ernor, and  for  tbe  confirmation  by  the  Senate, 
of  three  persons  as  state  civil  service  commis- 
slooeTS,  not  more  thaif  two  of  wbom  sball  be 
adherents  of  tbesame  party.  This  last  provis- 
ion, preventing  the  formation  of  the  civil  service 
board  of  commissi  onera  from  one  pottticat  party, 
is  cited  as  a  violation  of  article  1,  section  1,  of 
oor  Constitution,  which  dedares  that  "no  mem- 
ber of  this  State  shall  he  disfranchised  or 
deprived  of  any  of  the  rlgbis  or  privileges 
secured  to  any  citizen  thereof,  unless  by  tbe 
law  of  tbe  land  or  the  judgment  of  bis  peers." 
The  provision  Is  also  claimed  to  be  a  viola- 
tion of  that  part  of  section  0,  article  1,  which 
declares  that  no  person  shall  be  "deprived 
of  life,  liberty  or  property  without  dueproo- 
eas  of  law."  Provisions  of  a  nature  similar  to 
this  Act  are  cootatned  In  numerous  statutes 
which  have  been  enacted  since  the  adoption  of 
our  ConaUlution.  Among  the  latest  are  those 
9L.B.A. 


creallng  the  slate  railroad  commlaaloo  and  the 
state  board  of  arbitratloD.  In  appointing  auch 
commissioners,  the  governor  is  not  permitted  to 

take  them  all  from  one  party.  None  of  these 
statutes  have  been  held  unconstitutional  on  tba 
ground  taken  here,  and,  sofaraa  I  can  discover, 
this  provision  has  never  even  been  assailed  as 
a  violation  of  Ibe. Constitution..  It  la  not  con- 
clusive, of  course,  yet  the  fact  that  up  to  this 
time  no  such  claim  lies  been  made  in  any  legal 
discussion,  while  statutes  containing  provisions 
of  this  kind  have  been  frequent,  is  something 
of  an  argument  in  favor  of  their  validity.    Vie 


Constitution.  A  citizen  Is  not,  within  l__ 
meaning  of  this  section,  in  such  cane  disfran- 
chised; nor  is  he  deprived  of  any  right  or  privi- 
lege secured  to  any  otber  citizen  of  the  State. 
No  definition  that  could  be  given  would  proba- 
bly include  all  tbe  cases  that  such  section 
might  cover,  and  it  fs  never  well  to  attempt  a 

roera!  deSnition  in  matters  otthis  nature.  It 
enough  to  say  as  earb  case  presents  itself 
that  it  13  or  is  not  included  within  the  section. 
The  claim  of  defendant  upon  the  facia  of 
this  case  is,  that  after  two  persons  have  been 
appointed  from  one  political  psrty,  the  Legis- 
lature has  no  right  to  direct  that,  in  appointing 
a  third  as  one  of  three  commissioners,  such  ap- 
pointment must  be  mode  fromsome  other  than 
the  same  political  party  that  furnished  tho 
other  two.  It  is  urged  that  the  Legislature 
has  no  such  dgbt,  Ucause  tbe  applicant  for 
tbe  third  appointroent  might  be  a  member  of 
the  same  political  party  as  the  two  already  ap- 
pointed, and  that  lie  bas  a  constitutiooal  right 
to  be  eligible  for  such  appointment;  and  any 
statute  which  stands  in  the  way  of  such  right, 
save  as  a  punishment  for  crime,  or  as  a  conse- 
quence 01  a  conviction  thereof,  must  deprive 
bin  of  the  rranchise  or  privilege  of  eligibility 
to  office,  and  therefore  amounts  to  bis  proscrip- 
tion to  that  extent,  and  is  for  that  reason  a  vio- 
lation of  the  Constitution.  We  think  not. 
Tbe  appellant  bases  his  argument  upon  tba 
oropoBition  that  every  citizen  has  a  right,  which 
is  protected  by  the  Constitution,  (o  be  regoriied 
as  eligible  to  "hold  any  office,  unlesa  the  Con- 
stitution has  itself  prescribed  certain  qualifica- 
tions for  such  holding.  He  then  asserts  that 
tbe  Statute  tn  question  violates  this  constitu- 
tional right.  It  is  Dot  necessary,  in  the  view 
we  take  of  this  Statute,  to  decide  upon  the  ci» 
rectneas  of  the  claim  as  to  the  eligioiliiy  of  tbe 
citizen  to  bold  office,  as  made  by  the  appellant, 
under  the  provisions  of  tbe  Constitution.  Wa 
will  simply,  for  the  purpose  of  this  discussion, 
assume  it  to  be  correct;  but  we  do  not  think 
that  this  Statute  violates  any  constitulional 
right  of  the  individual.  We  think  his  right  to 
be  regarded  as  eligible  to  hold  office  under  this 
Statute  is  fully  recoznized  when  he  stands  on 
an  equal  footing  with  others  of  bla  class,  all  of 
whom  are  eligible.  Where  there  are  two  of- 
fices which  membeiB  of  the  same  party  may 
fill,  if  he,  being  a  member  of  such  party,  is 
equally  eligible  with  any  other  member  of  that 
party  to  fill  either,  his  constitutional  privilega 
to  hold  'office  la  fully  recognized  and  vlnoi- 
caled.  It  must  be  remembered  that  there  la 
nothing  in  this  Statute  which  compels  the  ap- 
pointment of  even  one  member  of  any  poUtlcal 
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partj.  It  Rlmply  preventa  tbe  appotntmeiit  of 
more  than  two  from  sucb  pBitv.  With  the 
■ppointmeDt  of  the  third,  anoiber  coDdition 
ansea,  and  that  coDdlUon  preveDla  Ibe  selec- 
tion Ikeing  made  from  tbe  raoka  of  tbe  same 
political  parly  from  which  Ibe  other  two  ap- 
poiDlmectB  have  been  made. '  Havior  been  a 
member  of  the  eligible  class  fiom  which  the 
Other  two  persona  were  selected,  and  having 
tbuahad  bis  conntituiiooal  chance  of  appoint- 
ment equallr  with  all  others  of  that  cla-sa,  all 
being  eligible,  we  cannot  think  that  while  two 
others  froro  his  class  have  been  taken,  and 
CODsequeniliF  be  has  been  omitted  In  tbe  two 
■ppointmenls,  biaelieibilily  for  holding  ofBce 
extends,  by  virtue  of  this  section  of  the  Con- 
stitution, to  tbe  riglit  of  appointment  as  a  third 
member  of  »uch  commission,  in  apite  of  the 
condition  limiting  tbe  appointment  to  two  from 
any  one  poliiicnl  party.  In  such  case  it  cannot 
be  truly  said  that  elifnbllity  to  bold  office  de- 
pends upon  part;  affiliation.  Tbe  purpose  of 
the  provision  ia  of  course  plain.  It  seeka  to 
■ecure  Itie  appoinlmenl  o(  persons  who  are  not 
all  of  the  game  political  views,  and  thus  to  pro- 
vide for  a  representation  in  the  txidy  to  ap- 
Einted  of  different  and  probably  conflicting 
ereats  In  the  State.  We  cannot  believe  that 
the  section  in  question  does  ur  was  intended  to 
operate  so  as  to  prevent  the  execution  of  auch 
»  purpose  BO  carried  out. 

The  ease  of  Barker  v.  People.  8  Cow.  886, 
has  been  cjted  by  counsel.  That  case  holds 
tbnt  the  Act  to  suppress  dueling,  which  pro- 
vided as  a  punisbrnent  for  sending  a  challenge 
tbst  tbe  person  so  sending  afaould  on  conviction 
be  disqualiQed  from  holcfing  any  public  office, 
was  conetitutional.  The  chancellor,  In  the 
course  of  bis  opinion,  said  be  thought  it  en- 
tirely clear  that  the  Legislature  could  not  es- 
tablish  arbitrary  exclusions  from  office,  or  any 
general  regulation  requiring  qualiScaliona 
which  the  Constitution  had  not  required. 
What  he  meant  by  such  expressions  is  rendered 
cleat  by  the  examples  be  gives.  Legislation 
would  M  an  infringement  upon  the  Constitu- 
tion, he  thought,  which  should  ensct  that  all 
physicians,  or  all  persons  of  a  particular  lelig- 
loua  sect,  (jiould  be  ineligible  to  hold  office,  or 
that  all  persona  not  possessing  a  certain  amount 
of  property  should  be  eiclu^d,  or  that  a  mem- 
ber ol  Assembly  must  be  a  freeholder,  or  any 
mich  regulation.  But  in  our  judgment,  legis- 
laUon  which  creates  a  board  of  cnmmif^onera 
consisting  of  Iwo  or  more  persons,  and  which 
provides  that  not  more  than  a  certain  propor- 
tion of  the  whole  number  of  commissioners 
■ball  be  taken  from  one  party,  does 


ing  qualifications  not  mentioned  In  the  Consti- 
tution. Tbe  "qualiflcaiions^'  which  were  in 
tbe  mind  of  tbe  learned  chancellor  were  obvl- 
onsly  those  which  were,  as  be  said,  arbitrary, 
■uch  as  to  exclude  certain  persons  from  eligi 
biltty  under  any  circumaiancea.  Thus  a  regu- 
lation excluding  all  pbyxiciaus  would  be  arbi- 
trary. But  would  a  regulation  which  created 
a  board  of  health,  and  provided  that  not  more 
than  one  physician  from  any  particular  school, 
or  none  but  a  pbyaidan,  should  be  appointed 
tbereon,  be  arbitrary  or  unconstitutional,  as  an 
lile^  exolusion  from  offlceT  I  think  not. 
BL.R.A. 


The  purpose  of  the  Statute  most  be  looked  it, 

and  the  practical  rcstilts  flowing  from  its  en- 
forcement If  it  be  obvious  that  iU  purpose 
is  not  to  arbltrarilv-  exclude  any  citizen  of  tbe 
Stale,  but  to  provide  (hat  there  shall  be  more 
than  one  party  or  interest  represented,  and  ft 
its  provisions  are  apt  for  such  putpose,  it  will 
be  difficult  to  say  what  constitutional  provision 
is  violated,  or  wherein  its  spirit  is  set  at  nought. 
Thecase  is  entirely  different  from  that  of  Attg- 
Oen.v.Deln?iiG.C(mneanun, 6SMich.21S.  The 
provision  in  that  case  was  for  the  appointment 
of  election  iuapectoia  consisting  of  two  persoD* 
from  each  of  the  two  leading  political  parties; 
and  it  was  held  to  be  in  violation  of  tbe  Con- 
stitution of  Michigan.  There  the  law  recog- 
nized but  two  political  parties,  and  made  it  a 
necessity  for  the  appointments  to  be  made  from 
and  confined  to  members  of  Chose  parties.  Ad 
Individual  not  a  member  of  either  was  not 
eligible  to  appointment.  In  Che  case  before  u<, 
there  is  not  a  citlien  In  the  BCate,  otherwise 
capable,  wbo  would  not  be  eligible  in  the  first 
instance  to  one  of  these  appointments;  and  it  is 
not  until  two  have  been  made  from  one  party 
that  a  member  of  such  party  la  not  eligible  for 
appointment  to  the  third  place.  There  is  do 
provision  making  it  necessary  to  appoint  two 
from  tbe  same  party,  or  making  it  neceasaiy  to 
appoint  some  one  who  has  been  known  up  la 
that  time  as  a  member  of  any  particular  party. 
The  legislation  is  in  the  direction  of  making 
the  body  thus  appointed  moi«  representative 
of  different  and  diverse  interests  than  might 
otherwise  l>e  the  case.  Tbe  legislative  power, 
generally  speaking,  is  unlimited,  save  as  the 
Constitution  has  set  bounds  to  it.  It  is  diffi- 
cult to  see  any  constitutional  objection  to  the 
legislation  in  question,  so  far  as  the  section  uo- 
der  consideration  is  foncerned.  No  man's 
right  to  be  regarded  as  eligible  to  hold  office 
is,  as  we  think,  infringed  upon  by  legislation 
which  pinhibitsthe  taking  of  more  than  a  cer- 
tain numlKT  of  the  class  to  which  he  belongs, 
for  tbe  purpose  of  Ailing  a  commission,  com- 
posed of  more  than  one  individual.  This  ia 
not  the  case  of  an  attempt  to  restrict  tbe  right 
to  vole  for  all  officers  that  are  elective  by  th« 
people,  so  that  what  is  termed  "minority  rep- 
resentation" might  be  attained  even  in  purely 
elective  offices.  There  is  a  constitutional  pro- 
vision which  gives  Co  every  male  citizen,  quali- 
fied aa  therein  specifled,  by  age  and  residence^ 
the  right  to  vote  for  all  officers  that  now  are, 
or  hereafter  may  be,  elective  by  the  people. 
What  ia  tbe  correct  construction  of  that  sec- 
tion of  the  Constitution,  and  bow  far  it  applies 
in  tbe  direction  of  limiting  tbe  power  of  tbe 
Legislature  in  regard  to  provisions  for  voting, 
are  questions  not  now  before  us.  There  ia  of 
course  no  analogy  between  the  cases  of  elective 
offices  and  those  where  the  office  is  Co  be  filled 
by  appointment;  and  no  argument  which  rests 
for  its  foundation  upon  the  constitutional  pro- 
vision for  voting  for  elective  officers  gives  us 
any  light  upon  Ibe  question  under  discussion. 
In  our  Judgment  there  is  nothing  in  the  flitt 
section  of  article  I  which  invafidatea  thia  1^^ 
lation.  It  is  equally  apparent  that  tbe  Statute 
does  not  violate  the  proviriona  of  section  S  of 
the  same  article,  probibiliDg  aoy  person  ftom 
being  deprived  of  life,  liberty  or  pimaeiv  with- 
out  due  process  of  Uw,    Be  ia  not  deprived  ot 
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M  iDcludmg  the  dgbt  to  be  eligible  to  hold  of- 
fice, the  discuKsion  alread;  had  ahows  that  it 
baa  Dot  been  dlaregarded  under  tbiB  law. 

Another  objeclioD  to  the  validlij  of  the  Stat- 
ute is  slated  by  tbe  appellant.  He  sava  the 
Statute  violatcB  article  10,  section  3,  which  pro- 
videa  tiat  "all  city,  town  and  village  offlcera 
whose  election  or  appointment  is  not  provided 
for  by  this  Conadtution  abajl  be  elected  by  tbe 
electors  of  such  citief,  towns  and  villages,  or 
of  Bucb  division  thereof,  or  appointed  by  such 
tmtboritlea  thereof,  ea  Ibe  Legislature  shall 
xlesignale  for  Ibat  purpose."  Uia  argument 
runa  in  this  msnnri:  The  Statute  provides  that 
the  mayor  sball  prepare  general  rules  under 
which  city  offlcera  are  to  be  selected,  which 
«ba11  go  into  effect  when  approved  by  tbe  alate 
«iTi]  service  commiasiOD.  The  powers  of 
the  local  authorities  to  select  city  officers  are 
therefoie,  aa  be  argues,  subordmated  to  tbe 
povet  of  the  slate  authorities.  We  think  tbe 
proposition  cannot  be  maintained.  The  powers 
of  ine  local  authorities  to  select  ciiv  oBIcers. 
within  the  meaning  of  this  section  of  the  Con- 
Mitution,  are  not  subordinated  to  those  of  the 
state  authorities  by  the  mere  necessity  for  the 
«ubmiBsioQ  of  the  regulations  coDCtiDlng  their 
Appointment  to  the  slate  board.  Tbe  Statute 
provides  that  the  mayor  is  lo  prescribe  such 
regulations  for  tbe  admission  into  tbe  civil  ser- 
vice as  will  best  promote  Uie  efflcicQcy  there- 
of, and  ascertain  tbe  fltnees  of  candidates  In 
respect  to  chamcier,  knowledge  and  ability  for 
tbe  braocb  of  tbe  service  into  which  they  seek 
to  enter.  These  regulations  are  to  take  elTect 
upon  tbe  approval  of  tbe  state  commission. 
The  mayor  has,  in  tbe  first  instance,  the  sole 
tight  to  prescribe  regulations,  but  tbey  are  to 
be  such  as  shall  best  promote  the  efficiency  of 
the  service,  and  ascertain  tbefitneaa  of  the  can- 
didates. Tbe  submission  of  such  regulations 
to  a  state  board  before  tbey  are  to  take  effect 
does  not  Interfere  with  the  general  powers  of 
the  local  authorities  to  appomt  to  office.  The 
state  txiard  cannot  itself  make  tbe  reflations 
or  alter  tbem.  The  regulations  themselves  can 
only  be  for  the  purpose  of  esiablishing  eiB- 
cieocy,  and  ascertaining  tbe  fltuesa  of  candi- 
dates. Tbe  same  local  authorities  are  to  make 
the  appointments  that  did  so  before  the  Stat- 
ute was  passed.  Means  are  simply  taken  to 
insure  tbe  appointtiient  of  fit  and  capable  per- 
lona.  The  general  plan  provided  in  tbe  Stat- 
ute would  seem  to  be  a  flt  and  appropriate  one 
for  the  purpose  of  accomplishing  that  result. 
It  is  not  deuied  that  illegal  or  improper  regu- 
lations may   possibly  be    prescribed    "—   ■■■  - 


Statute.  The  rule  or  regulation  which  is  al- 
leged to  be  Invalid  may  be  brought  before  the 
court  hy  some  person  whose  rights  have  been 


ftnt  DIebold  does  not  show  that  be  baa  lost  any 
right,  or  tbat  any  right  of  his  haa  been  iolun- 
oualy  affected,  by  any  regulation  adopted  by 
the  mayor,  and  approved  oy  the  state  comniis- 
■lODi  and  he  cannot  therefore  be  beard  upon  a 
question  wbicli  is  as  to  him  a  mere  abstractloa. 
Stm  Knother  ground  of  invalidity  fs  alleged 
•  L.RA. 


by  the  appellant.  He  says  that  the  Statute 
conflicts  with  article  13,  which  provides  for 
the  taking  of  an  oath  of  office  by  members  of 
tbe  Legislature  and  all  officers,  esecutive  and 
Judicial,  before  they  enter  on  tbe  duties  of  tbeir 
respective  offices,  which  oath  Is  therein  set 
forth;  snd  it  is  there  stated  that  "no  other 
oath,  declaration  or  test  shall  be  required  as  a 
qualification  for  any  office  of  public  tiusl." 
The  Statute  by  wbicb  an  applicant  for  appoint- 
ment lo  a  position  in  a  public  office  is  made  to 
show  his  fitness  therefor,  is  claimed  to  consti- 
tute an  illegal  lest  within  the  meaning  of  this 
section.  It  is  said  that  the  Legislature  has  oo 
right  to  enact  that  a  person  who  shall  b« 
appointed  lo  a  public  office  shall  have  the  qual- 
ifications necessary  to  enable  him  to  discharge 
the  duties  of  such  office,  nor  to  provide  that 
the  fact  that  he  does  possess  such  qualiflcaliona 
shall  be  Bst«rtained  by  a  fair,  open  and  proper 
einmination.  Nothing  but  the  bare  oath  men- 
tioned in  tbe  Constitution  can  be  asked  of  any 
applicant  for  an  appointive  office.  Is  tbe  claim 
of  tbe  appellant.  We  do  not  think  that  the 
provisiou  above  cited  was  ever  intended  to 
have  any  such  broad  construction.    Looking 

sure  that  the  framers  of  our  Organic  Law 
never  intended  to  oppose  a  constitutional  bar- 
rier lo  tbe  right  of  tbe  people,  through  their 
Legislature,  to  enact  laws  which  should  have 
for  their  sole  object  tbe  possession  of  fit  and 
proper  qualiflcai  ions  for  tbe  performance  of  tba 
duties  ol  a  public  office  on  tbe  part  of  him  who 
desired  to  be  appoiuted  to  such  office.  So  Ions 
aa  the  means  adopted  to  accomplish  such  end 
are  apjiropriate  therefor,  tbey  muqt  be  within 
tbe  legislative  power.  The  idea  cannot  be  en- 
tertained for  one  moment  that  anv  inlelli^ent 
people  would  ever  consent  to  BO  bina  themselves 
with  constitulional  reslrictiona  on  the  power  of 
tbelr  own  representatives  aa  to  prevent  tbe 
adoption  of  any  meana  by  which  to  secure,  if 
possible,  honest  and  Intelligent  eervlce  in  pub- 
lic offlc&  No  law  involving  any  test  other 
than  fitness  and  ability  to  diseharge  (he  duties 
of  the  office  could  be  legally  enacted  under 
cover  of  a  purpose  to  ascertain  or  prescribe 
such  fitness.  Slatotes  looking  only  to  the  pur- 
pose of  ascertaining  whether  particular  candi- 
dates for  an  appointive  office  are  possessed  of 
those  qualificnlioDs  which  are  necessary  for  a 
fit  and  ictelligent  discharge  ot  the  dytieA  per- 
taining to  such  office,  are  not  dangerous  in 
tbeir  nature,  and  in  their  ezecntlon  they  an 
not  liable  to  abuse  In  any  manner  Involving 
tbe  liberties  of  the  people.  Most,  if  not  all,  ol 
tbe  provisions  In  the  Federal  and  State  Consti- 
tutions which  are  of  the  nature  of  a.  bill  ot 
rights,  were  placed  therein  with  reference  to 
English  history  and  tbe  struggles  for  liberty 
which  such  history  recorded!  Declarationa, 
oatbsand  testa,  as  a  condition  for  holding  office, 
had  been  frequently  resorted  U>  by  the  Parlia- 
ment of  Qreat  Britain  lor  the  purpose  of  pro- 
moting the  prosperity  of  one  religion  or  insuring 
the  downfall  of  another.  In  1673,'  during  the 
reign  of  Charles  the  Second  of  England,  public 
opinion  therein  was  highly  eicitea  Tbe  King 
had  therefore  chosen  to  issue  a  declaration  of 
indulgence,  which  in  substance  dispensed  with 
(he  execution  of  tbe  penal  laws  against  the 
Roman  IDathoUca.    Upon  the  le-assembling  ot 
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^lUamsDt  In  tbeX  year,  tbe  House  of  Oom- 
moDB  denied  the  King's  ilgbt  to  dlai>etiae  wltb 
penal  ataiuteB  in  matters  ecclestaeticBl;  and, 
unlew  the  King  renouaced  tbat  rigbt.  tlie 
HoiiM  gave  blm  to  uDdentaad  tbat  It  wonld 
grant  no  supply  for  the  Dutch  war.  After 
much  debate  ana  negotiation  (be  King  yielded, 
canceled  the  declaration,  and  promised  tbat  it 
should  never  be  drawn  into  a  precedent.  Tbe 
Commons  then  extorted  from  the  King  hia 
aasent  to  what  Macaulay  has  termed  "a  cele- 
brated law,"  which  continued  in  force  down 
to  tbe  reign  of  Georoe  tbe  Fourth.  The  law 
was  known  as  the  "Test  Act,"  and  It  provided 
that  all  persona  holding  any  office,  civil  or 
military,  should  take  the  oatD  of  supremacv. 
should  subscribe  a  dccUration  against  IranBub- 
Btaniiation,  and  should  publicly  receive  tbe 
sacramenl  according  to  the  rites  of  tbe  Church 
of  England.  Some  years  prior  to  tbia;  the 
ParlUmeat  of  1682  had  enacted  a  slatute  known 
as  the  "Corpoialion  Act."  Under  this  Act, 
all  magistrates  had  to  disclaim  Ifae  obligation 
of  tbe  covenant,  and  to  declare  their  l>elief 
that  It  was  not  lawful  upon  any  pretense  to 
realst  the  King,  and  their  abhorrence  of  tbe 
traitorous  poaition  of  taking  arma  by  the  King's 
aulbonty  against  bis  person.  The  Act  of  Uni- 
formity aa  to  religion  bad  also  been  passed,  and 
every  clergyman  waa  bound  to  declare  bis 
assent  to  everything  !n  tbe  Boo^  of  Common 
Prayer,  and  was  oroered  to  lake  an  oaih  ab- 
juring the  solemn  league  and  covenant  and 
renouncing  the  principle  of  taking  arms  against 
the  King.  This  brief  statement  is  taken  from 
Mat^ulay's  History  of  England,  chap.  2,  and 


tioned  In  iLese  histories  were  present  to  th* 
minds  of  tbe  framers  of  car  original  ConstiIa> 
tion,  from  which  this  proviaion  is  extracted. 
They  meant  that  no  such  oatbe,  declarationa 
or  leata  as  above  described,  nor  any  other  of  & 
like  nature,  should  be  ordained  aa  a  condition 
for  tbe  holding  of  any  public  office.  Th» 
Federal  Constitution  has  declared  tbat  "no- 
religious  test  shall  ever  be  required  aa  a  qusU- 
flcatjon  to  any  office  of  pnblic  trust  under  the 
United  Stales."  That  provision  undoubtedl; 
was  inserted  for  the  same  reasoos  which  led  lo- 
Che  Insertion  of  tbe  somewhat  similar  one  of 
our  Btate  Constitution,  and  now  under  discus- 
aion.  Its  meaning  has  not  been  judicialljr 
stated  that  I  am  aware  of,  but  we  have  iho- 
opinion  of  Mr.  JuitietBtoiy  that  It  was  aimed 
lo  prevent  the  tests  prescribed  by  such  Englisti 
Btatules  as  I  have  alx)ve  referred  to.  2  Slorv, 
Const.  §S  184T.  I81S.  lu  this  case  we  simply 
bold  tbat  the  imposing  of  a  test  by  means  of 
which  to  secure  tbe  qualiflcntions  of  a  candi- 
dole  for  an  appointive  otiicc  of  a  nature  lo 
enable  him  to  properly  and  intelligently  pet- 
form  the  duties  of  auch  ofQce,  violates  no  pro- 
vision of  our  Constltulion. 

Borne  other  grounds  have  been  urged  for  a 
reversal  of  this  Judgment,  but  after  a  careful 
examination  of  them  we  think  they  are  not 
tenable,  for  the  reasons  already  sufficiently- 
slated  in  the  opinionB  of  tbe  couits  below. 

T/ie  judgTtunt  herein  thovld  be  affirmed,  teiA 

All  concur,  Bncer,  Ch.  J.,  In  tbe  result. 


ISDIANA  SUPREME  COURT. 


Wailam  E.  DAVIDSON  et  at.,  Apple., 

Joseph  COON 

(....Ini....) 


cffl<Hll7  devlBOil,  miist,  In  case  tbe  wIU  does  not 

eipreaslr  or  impliedly  make  the  legaer  s  chnrgv 
upon  the  land,  ahoir  that  the  tcetaCor  did  not.  at 
tbatlmeol  the  eiocuUoaottlLe  will,  have  per- 
sonal property  out  of  which  tba  lesacy  oould  be 
paid.  Such  root  need  not  lie  ahoira.  tiovever, 
where  the  land  Is  not  Bpeclflcally  devised  and  tba 
lesBoy  la  made  a  ohorge  thereon. 
2.   A  legacy  !■  made  »  cha,rg;a  apon  the 


Natt.—Tat(aneatMV  ettarst  on  land,  how  created, 

A  testamentar?  abarB«  upon  land  oan  only  be 
created  by  direct  expression  or  plain  ImplicuCIon, 
The  declaration  must  t>e  so  plain  or  the  manifesta- 
tion so  clenT  aa  to  leave  no  doubt  upon  the  mind; 
the  Inferenoe  must  be  so  strong  that  no  doubt  re- 
mains. Montgomery  v.  M'Elroy,  8  Watts  &  8. 
B70;  Haokadom's  App.  11  P«.  88;  Heynolda  v.  Bey- 
nolds.  Its  N,  T,  EEO;  Lupton  v.  Lupton,  i  Jotana.  Ch, 
eil,  1  N.  r.  Cb.  L.  ed.  fil2. 

A  obanie  upon  the  real  estate  may  be  made,  by 
tbe  testator,  either  by  express  directions  to  that  ef - 
feet  contained  Id  tbe  will,  or  the  Intention  thus  to 
Oharge  It  may  t>e  Implied  from  the  whole  will 
takeD  tOKetber.  Reynolds  v.  Keynolda,  IB  N.  Y. 
aiT,  aa-.  Nash  T.  Taylor,  SB  Ind.  84S:  Heelap  v.  Oat- 
ton,  n  HI.  SaO;  Harris  v.  Fly,  I  Paige.  tH,  *  N.  Y. 
Cli.  L,  ad.  218;  BIpple  v.  ItlppIo,l  Ravla,  SeS;  Davis' 
App.e3Pa.34S;  OUbert'i  App.  86Pa.«T;  Qulnby  t. 
VfMt,  a  Me.  TT;  LiDdsey  v.  Undaey,  4ElDd.  SHE; 
eteveni  v.  Gretrg.  10  OIU  &  J.  14S:  Warren  v,  Davtee, 
S  MyL  ft  S.  (B;  Luptoa  v.  Lupton.  non-o. 

WhUe  reoognlElng  the  rule  tbat  legadei  and 
9L.&A. 


debts  are  primarily  to  be  paid  out  of  the  personal 
eatata.when  'he  realty  la  devised  tothepeiBon  who 
by  will  Is  directed  to  pay  the  legacy,  It  la  an  equi- 
table chnrge  on  (be  realty,  although  tbe  devises 
may  also  be  made  the  eiPoutor  and  reaiduary legate* 
of  the  personalty.  Farra  v.  Adams.  13  Budi.  fi£l; 
UrowTi  V,  Knapp,  T»  M.  Y.  148;  Towner  v.  Tooley, 
SS  Barb.  601;  Mcldchlan  v.  HcLacblan,  9  Paige,  SBt. 
i  N,  Y.  Ch.  L.  ed.  B0&;  WUtsie  v.  Bhaw,  St  Hun,  IK. 

DlreetJont  tniMD. 

A  dlreetlon  that  certain  legaolee  lie  set  otF  Id  real 
estate,  by  dlaintereeted  persons,  will  be  upheld. 
Qafuey  V.  KoolsoD,  6  NewKdg.  Bap,  SI,  «  H,  H.  8M. 

The  rule  is  tbe  same  when  tbe  legacy  la  dlreoted 
to  be  paid  by  tbe  azaoutor,  who  la  the  devisee  ot 
real  estate.  Brown  v.  Knapp,  79  N.  r.  lO;  Wllllam> 
V.  Nlcbol,  <T  Ark.  £68;  3  Pom.  E<1.  Jur.  EH;  Harrto 
V.  Fly.  T  Faiire,  1£1.  t  N.  Y.  Ch.  L.  ed.  213;  Uensch  r. 
Hensoh.  i  Lans.  San  Wood  v.  Wood,  26  Barb.  aUt 
Dodge  V.  Manning,  l  N.  Y.  296;  Keynolda  v.  Bay- 
DOlds,  la  N.  Y.  2BT;  Ghrldley  v.  Grldley,  U  N.  T.  UQ; 
Olmsteod  v.  Brush,  n  Conn.  B80;  Haitln  t,  BaUoOr 


See  also  14  L.  R.  A.   125;  25  L.    R.  A.  ; 


Coogk 


i8oa 


DAYHMOa  T.  COOM. 


wtaolA  rMtdn&iT  ecteta  liuludlBK  land  by 
•  will  whlcb  glTcs  tbe  legsoy  and  direct!  tbat 
K  (ball  be  made  out  of  teiEatoT*a  estate  and 
then  proceed!:  "Wbeo  thealiore  amount  of  mon- 
ey ihall  hare  tteen  paid.  Idlteot  that  tbe  remain- 
der of  my  irbole  eelaie  shall  be  equally  divided 
among  my  heln." 

8.  PMyinentoflaK««le*marbea)ifi»re«d 
Ontof  Iftnd.  devieedbya  restdunry  olauae  and 
upon  wblch  they  ate  made  a  obarffe.  even  otter 
Onal  settleinent  of  tbe  eatata,  where,  upon  suoli 
settlement,  tbeie  i*  no  penonal  property  ap- 
plicable thereto. 

4>  A  oomplftint  irhieh  state*  fhcta  oon- 
•titntliig  »  prima  Ouda  i  nan  la  good  as 
against  a  demurrer,  although  11  lacks  tymmetry 
■nd  precialon  and  statee  the  faola  aomewhat 
vatniply  and  obscurely. 

6.  Altboogh  »  TolnntaiT  partltloii  of 
l&nds  made  by  tenanlM  in  eammon  and 
Bvlrttnced  by  quitclaim  deeds  doae  not  Imply  a 
warranty,  yet  If  a  legatee  whoee  legaoylgmadea 
cbarire  upon  lands  of  which  he  la  also  one  of  the 
residuary  derlsoes.  unltee  In  a  partition,  accepts 
Brants,  executes  oonTeyeoccs.  rooelves  all  the 
bcne&ts  of  a  co-tenant  and  acquloacts  in  (be  par- 
tition lor  almOBt  twenty  years,  be  will  not  be 
permitted  to  ctiflrge  bis  legacy  on  the  land  In  tbe 
hands  of  third  persona. 

(October  !a,18aa) 

APPEAL  tiy  defendants  from  a  ^dement  of 
tbe  Circuit  Court  for  Hancock  County  io 
favor  of  plaintiff  in  an  action  brouj^Iit  to  en- 
force payment  of  a  legacy  out  of  lands  upon 
whicb  It  was  alleged  ta  have  been  made  a 
charge.    Seeened. 


The  facta  are  f ullv  stated  In  the  opinion. 

MeuT*.  T.  B.  R«ddIiiK  and  Uanh  A 
Cookfoi  appellants. 

Meuri.  Jams*  A.  Nbw.  David  S.  Good> 
In^r  aad  Blarahall  B,  GoodinK  for  appel- 
lee, 

ElUott.  J.,  deliTered  the  oplofon  of  the 

The  appellee's  complaint  contains  these  alle- 
KatiODS:  that  Conrad  Coon  died  the  owner  of 
real  estate  of  the  value  of  $5,000;  that  he  died 
testate,  having  executed  a  will,  and  that  bis 
will  was  probated  in  due  course  of  law;  that 
the  will  contains  this  provision:  "After  tbe 
death  of  my  wife  I  direct  that  my  estate  shall 
be  divided  in  the  followiog  manner:  First,  I 

S've  to  my  eon,  Joseph  Coon,  the  sum  of  $800' 
money  to  be  made  out  of  my  eslate,  and  1 
also  direct  that  my  son  Joshua  shall  have  $800, 
also  to  be  made  out  of  my  estate,  after  the 
death  or  morriaBe  of  my  wife.  When  tbe 
above  amounts  of  money  snail  have  been  paid, 
I  direct  that  the  remainder  of  my  whole  eslate 
shall  be  equally  divided  amongmy  heirs." 

The  legacy  bequeathed  to  the  appellee,  Joseph 
Coon,  ia  wholly  unpaid.  That  since  the  (via- 
tor's death  the  real  estate  has  been  conveyed  to 
the  appellants;  tbat  all  of  the  debts  of  tbe 
testators  eslate  have  been  pBid,eicept  tbe  lep 
acies  bequeathed  by  him  lo  the  legatees  named 
in  tlie  will;  that  "tbe  csule  has  been  floally 
settled,  and  Ihat  there  was  not  then,  not  fa 
there  now,  any  personal  propertv  with  which 
the  legacy  could  or  can  he  paid. 

The  general  rule  is  that  the  pemonal  eslaie 


18  Barb.  137;  Olen  v.  Flsber,  t  Johns.  Ch.  88,  £  N.Y. 
Ch.  L.  ed.  <&;  Ucl^cblan  t.  McLaoblan,  •  Paige, 

684,  IN.  T.  Ch.  L.ed.  ML 

But  a  mere  direction  to  pay  Is  not  sufBclent. 
Hamilton  v.  Porter.  «a  Pa.  S8!.'  PCDDsylvonla  Go's 
App.  1  Cent.  Rep.  fiU.  im  Pa.  828. 

Where  tbe  will  provldee  tliat  in  cose  the  devisee 
died  without  Issue  the  estate  should  go  to  certain 
other  devteeca  QOnied.  and  that  they  Bbould  fulfill 
tbe  conditions  Imposed  on  the  orlg-lual  devisee,  the 
teitaeles  were  charged  on  Iho  land.  Vandeneev. 
SUngerloDd,  i  Cent.  itep.  178, 103  N.Y.  611. 

Tbe  provision  ot  the  will  which  reqxilr(>d  the  de- 
tendantto  pay  the  plain tllT  SKM  within  one  year 
after  the  death  of  tbe  t^fltator  creates  a  char^upon 
tbe  lands  devised  to  tbe  defendant  for  the  pay- 
ment thereof.  Powers  v.PowerB,SS  Wis.  eei:Ctydo 
V.  Simpson,  i  Oblo  St.  MS:  Field's  App.  99  Pa.  11; 
Mellons  V.  Truai,  8  Ohio  St.  ST. 

Where  the  devisee  ot  the  reol  estate,  though  not 
appointed  eieoutor.  Is  positively  directed  to  pay 
legacies,  especially  If  such  direction  Is  contained  In 
the  soma  sentence  with  the  devise,  or  sppears  to 
be  Riven  Id  conslderatloa  thereof.  It  has  beeu  held 
sufficient  to  create  a  charge  nn  the  real  estate. 
Thiiyer  v.  Flnneguu,  IBt  Hasa.  B&;  Bands  v.  Champ- 
lln.  1  Story,  STB;  Merrill  v.  Blckford,  BS  Mo.  118; 
LiichoU  V.  Whlte,lliai]l&J.<£0;  Bank  v.  Donald- 
son, B  Pa.  179, 

Efict  oS  acMptanet  of  Onbt, 

When  landsare  devised  to  one  who  by  the  will  Is 
directed  to  pay  a  legacy  It  Is  a  charge  upon  the 
lands  devised,  and  the  devisee  la  also  personally 
liable  where  ha  aocepta  tbe  legacy.  Porter  v. 
Jackson,  <H  Ind.  tUr,  Elwood  v.  Delfendorf.  S  Barb. 
MB;  Puller  v,  McSweo,  IT  Ohio  St.  £88;  Dodge  r. 
OL.R.A. 


Manning.  11  Paige,  B81,S  N.  Y.  Ch.  L.ed.lW;  Lang- 
■troth  V.  Ooldjng,  8  Cent.  Rep.  1«,  U  N.  J.  Eq.  1ft 
Burch  V.  Burch,  St  Ind.  187;  Llndsey  v.  Lindsay,  i& 
Ind.  6GZ. 

The  penonal  liability  of  tbe  devisee,  however. 
will  not  eionerala  tbe  real  estate  from  the  charge. 
Such  charge  will  continue  a  lieu  on  the. premises 
not  only  In  the  hands  of  tbe  devisee,  but  also  In  tbe 
bands  of  hla  grantees.  Elwood  v.  Delfendorf,  S 
Barb.  lis. 

A!(«aoy  oharged  on  land,  unpaid  at  the  legatee's- 
death,  and  by  him  bequeathed  for  life  to  the  del  I- 
see  of  the  land,  and  after  bis  death  to  bis  children 
absolutely,  remains  a  first  lien,  to  the  amount  ot 
principal  and  Interest  uupald  when  last  be- 
queathed.   Wood's  App.  lPa.1  fl  Cent.  Hop.  376. 

Cpona  sheriff's  ■aloof  land  upon  which  a  legacy 
tsmode  achargc.lcis  properfor  the  courtto  di- 
rect the  purabaser  to  retain  out  of  the  proceeds  tbe 
COTiiusof  iba  legacy,  and  to  declare  him  a  trustee  to 
pay  the  Interest  on  the  legacy  to  tbe  devisee  (or 
life,  and  tbe  principal  to  bis  children.    V-id. 

Tbe  proper  circuit  court  bad  Jurisdiction  lo  en- 
force the  trust  by  asaleoftbehiod  tor  the  pAymeiit 
ofthesame  wlthlntereat.  Wier  v.  Simmons,  »  Wis. 
fiM:  Clyde  v.  Himpaoo,  1  Ohio  St.  Mi;  Nollons  v.TniBi, 
6  Ohio  St.  ST;  Hill  V.  Huston,  IS  Qratt.  360;  Bugbco 
V.  Sargent,  S3  Me.  280;  KIghtlcy  v.  Klghtley.  £  Vc«. 
Jr.  881;  Lupton  v.  Lupton,  t  Johns.  Ch.  B28. 1  N,  Y. 
Ch.  L.  ed.  61T;  Rogers  v.  Rosa,  1  Johns.  Ch.  101, 1 
N.  Y.  Ch.  L.  ed.  BH3;  Kelsey  t.  Deyo,  3  Cow.  183; 
Luckett  V.  While,  10  Sill  k  3.  480. 

A  devise  of  land  to  one,  with  direction  to  support 
another,  oteates  a  charge  upon  the  land.  Bal- 
sl«<td  V.  Wcatervelt,  S  Cent,  Hep.  «6«.  41  N.  J.  Bq. 
ICO. 
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inpplle*  tlie  fund  out  of  wlilcti  lesacieii  are  to 
be  paid.  Duncan  v.  Wallaet,  114  Ind.  169,  IS 
'West.  Rep.  SB4. 

Wliere  a  specific  devise  of  land  is  made  and 
«  general  legacy  iBbrqucnttied  vrlibout  charing 
tbe  leRBC7  upOD  the  land  devlBed,  then  it  & 
iDcumbcDt  upon  the  legatee  wbo  seeks  to  cbarge 
tbe  land  to  show  that  tbe  t«Btator.bad  do  per- 
«ODal  estate,  at  tbe  lime  Ibe  will  was  executed, 


speciflc  devise  of  land  to  one  and  tbe  bequest 
of  a  general  legac;  to  aaotbcr,  but  no  express 
nords  chargii]^  ibe  land,  tbere  must  be  such 
facts  as  auibonze  tbe  implication  ibat  tbe  tes- 
tator intended  to  charge  the  land.  Where  there 
Is  DO  personal  properl;  out  of  wbich  [be  legacy 
can  be  paid,  there  is  reason  for  inferring  that 
the  lestHlor  meant  to  charge  the  land  apccifl- 
callj  devised,  otherwise  the  bequest  would  be 
a  mere  mockery.  Buncan  v.  Wailace,  mpra; 
Ebyt  V.  Iloi/t.  85  N.  Y.  142;  McCorn  v.  MeCorn. 
100  N.  T.  611.  1  CeoL  Rep.  726;  CBTicint  v. 
Ccmine,  24  N.-J,  Eq.  679;  Lypet  v.  Corfer,  I 
Vea.  8r.  498;  Oroti  v.  Kenningt&n,  B  Beav.  ISO; 
EUiot  V.  Uaiieock.  3  Vem.  143. 

But  where  tbere  1b  peraoual  property  at  tbe 
tfmc  of  tbe  execution  of  the  will,  although  It 


may  be  aftervaida  wasted,  there  ia  no  ground 
for  Implyins  an  intention  on  tbe  part  of  the 
testator  to  charge  tbe  land  spedflcally  devised. 
Tbe  general  rule  is  that  where  the  provisions 
of  the  will  can  be  given  effect  without  burden- 
ing tbe  land  specifically  devised  it  will  be  done; 
add  Ibis  implies  that  wbeie  there  ia  a  specific 
devise  of  land  and  a  general  bequest  of  money, 
and  no  express  cbaree  upon  the  land,  the  land 
is  not  burdened  unless  it  appears  that  the  tes- 
tator Impliedly  intended  that  the  land  ahoi^d 
be  charged,  and  where  he  bas  personal  estate 
DO  such  intention  can  be  Implied  w  against  the 
specific  devisee. 

If  tbe  will  before  ns  is  to  be  regarded  as 
ex>eclflcally  devising  land  without  charging  it, 
by  implication,  with  Ibe  general  legacy,  then 
the  complaint  ia  fatally  defective  be<»use  it 
does  not  show  that  the  Testator  did  not  have 
personal  estate  out  o(  wbich  the  legacies  could 
be  paid.  The  question  binges  upon  the  con- 
struction to  be  given  to  the  peculiar  proviaioin 
of  (he  will.  The  will  does  not  specifically  de- 
vise the  real  estate  to  the  heirs  of  the  testator, 
but  the  devise  is  a  residuary  one.  Tbe  gener^ 
rule  respecting  such  devises  Is  that  "  nothing  it 
given  by  residuary  clause  except  upon  tbe  con- 
dition Uiat  something  remaina  alter  all  pan- 


becomes  a  cbarfre  upon  tbe  estate  devised,  which 
eqitttj  will  enforce  *>j  a  saJe  tbereol.  Tbe  coats 
•nd  expenses  Ibereol,  tbe  amount  ol  all  aonnltles 
due  BDd  unpaid,  with  Luierest.  and  a  sum  nfflaient 
to  produce  the  annuity  In  the  future,  will  be  taken 
from  tbe  proooeds,  and  the  residue  will  be  paid  to 
devlaee  nr  his  grantee.  Uenitt  v,  Buokuam,  3  New 
Eng.  Rep.  US,  T8  Me.  (01. 

Wlitrea  will  deilaed  land  to  a  son,  W.  with  ape- 
euQlarr  le^racr  to  a  daushter  made  an  eipran 
oLnrfre  on  It,  and  anotber  tract  of  land  was  devised 
to  anotber  son,  C,  and  a  pecuniary  legacy  to  an- 
other daughter,  1,  which  was  not  made  an  eiprevs 
obBrge  on  tbe  Lind,  but  the  will  provided  that  W 
•hould  manage  the  entire  estate  until  the  logstecs 
and  devisees  arrived  at  full  age,  and  should  pay  tlie 
lesacy  to  I  by  Installments,  this  leaner  was  a 
charge  on  tbe  land  devised  to  O.  Carter  v.  Worrell, 
WH.C.3S8. 

DlirtttionttortaUotthtlana. 

Legacies  payable  ont  o(  the  prooeedi  of  land  dl- 
lected  to  be  sold  are  governed  by  the  rules  of  coo- 
-ttructloa  to  Iiequeats  of  personal  estate,  and  by 
those  relating  to  legacies  charged  npon  land.  Bt 
Hart's  Trusts,  S  DeQ.  A  J.  185;  Botierts  v.  Blinker, 
4  Dana,  GTl;  aawl<ln^  Wills,  ZX. 

Where  a  direction  Is  made  to  sell  land  for  tbe 
payment  of  legacies  there  Is  a  charge  npon  tbe 
land,  and  the  rents  and  proQts  should  be  applied  to 
tlie  payment  of  the  legaolee,  Lyon  v.  Church  of 
the  Redeemer,  8  Cent.  Rep.  478,  41  H.  J.  Bq.  389. 

tbo  tanguase  In  a  will:  *To  my  son  Henry 
Springer  I  Iwqucatb  tbe  farm  en  which  he  now 
Uves.  .  .  .  Kurther,  I  will  that  my  two  sous, 
Henry  and  Joseph,  pay  to  my  wire,  delivered  In 
tbe  tnishc),  one  third  of  all  the  grsln  they  raise  on 
tbetr  fanna  during  her  Ufntlme,"— was  construed 
•nd  held  to  create  a  charge  upon  the  laud,  to  the 
«xtent  uecesBsry  for  paying  the  ticquest  to  tbe 
w«e.    Springer's  App.  2  TflOt.  Rep.  lOS.  Ill  Pa.  138, 

Where  lesiator,  after  Blvlnff  to  his  wife  the  use 
i>f  IIO.OCK),  to  be  paid  tc  bcr  anuually  during  life  In 
Ueu  of  dower,  and  to  each  of  four  grtuidohlldren 
tbe  sum  of  KOOO.  to  tie  paid  at  the  age  of  iwenty- 
one  years,  gave  ail  the  rest  of  his  estate  to  his  only 
«OD,wlu>m  Willi  twootherabeappointedejteouton, 
VLB.  A. 


1  to  sell  all  bis  raaL  estate,  and 
the  peraonftl  estate,  never  sufficient  to  aatlafy  the 
bequeata,  was  some  of  It  lost  by  the  residuary  legs- 
tee  while  acting  as  eieoutor,  the  togaoles  were 
ohaiged  upon  the  real  estate,  which  the  sole  sur- 
viving executor  had  power  to  sell  topmvidea  fund 
from  which  to  pay  them.  Anderson  v,  Davlsoo,  41 
Bun,  181. 

Zcooey  chorimilila  on  rMtduorv  Ota's- 

A  devise  and  bequest  of  all  the  rest,  residue  and 
remainder  of  tbe  real  and  personal  estate  orcotes  a 
charge  of  the  legacies  on  the  real  estate.  Haltertr 
V.  Clark,  1  Bradf .  4TO;  Oole  v.  Turner,  4  Boss.  Wfc 
MIrehouse  v.  Boaif e,  %  My  I.  &  a  OH. 

When  real  and  poibodbI  eetate  are  mingled  In 
one  man.  and  so  are  devised  to  a  residuary  devisee 
end  legatee,  the  i^jaclee  are  charged  on  tbe  realty. 
Stoddard  v.  Joboson.  IB  Hun,  810,  Tracy  v.  Trdcy. 
IB  Barb.  504;  Roman  CathoUo  German  Churoh  v. 
Wachter.  4£  Rarb.  48;  Lewis  v.  Darling,  ST  U.  S.  U 
How.  1,14  L.ed.  819. 

A  reaiduary  clause  coming  after  a  bequest  of 
legacies,  and  disposing  of  both  real  and  permoal 
estate  together  and  byoneformof  ezpraaalon.  will 
not  alone  Justify  a  aonstruetlOD  that  tbe  le^Dfea 
are  charged  upon  the  land,  unlen  It  appears  In  ad- 
dition, from  eitrinslo  facta,  that  there  was  ao  In- 
tention to  so  charge  them.  BrIggs  v.  Ouroll.  UT 
N.T.Z88. 

Where  the  residuary  chioBS  contained  tbe  addi- 
tional words,  "after  paj'ment  of  all  my  debts,  lega- 
cies and  funeral  expenses,  and  other  charges  and 
deductions  as  afonsald,"  the  re*]  estate  was  prop- 
erly held  obarged.  Be  Rochester,  U  Hun,  IICl; 
Hyeis  v.  Eddy.  47  Barti.  £71;  Towner  v.  Tooley,  S8 
Barb.  flOl;  Harris  v.  Fly,  T  Paige,  4a,  4  N.  Y.  Ch.  L. 
ed.  213. 

Where  a  will  gives  pecuolary  l^aoles,  wlthoat 
designating  a  fund  from  which  they  are  to  be  paid. 
a  residue  of  tbe  estate,  both  real  and  persona], 
thereinafter  given,  la  ohargeable  with  payment  of 
the  legacies.  Newson  v.  Thornton,  81  Ala.  40L. 
See  Bcott  v.  Stebbins.  SI  N.  T.  Bll. 

General  pecuniary  leoaoles  are  not  obargealds 
upon  speotflc  devises  of  land,  although  in  Uie  re- 
Elduary  clause.  Belcher  v.  Belcher,  t  New  &■«. 
Bep,  BTT.  1«  B,  L  — i 
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Davidson  v.  Coox. 


cnount  cMmi  upon  tbe  tcstator'B  estate  are  Hat- 
lafled."  TomlinKm  v.  Bury,  145  Uus.  S46,  G 
Men  Eng.  Rep.  264. 

Tbe  will  we  ate  coneldcriDg  does,  by  its 
terniB,  make  tbe  le^des  a  piiramouDt  claim, 
laasmuch  B9  tbere  la  no  specific  devlee  of  the 
bud,  and  ibeie  U  manifesled  a  clear  intentioD 
todeTiseouljwbatrcmaiDsanertbepajmenioI 
Ibe  Icf^es.  TbU  intentioii  is  eibibited  la  tbe 
provisioD  tbat  the  legacies  tha\\  be  made  out  of 
ttie  estate,  aod  b;  Ibe  use  of  tbe  vords  that  fol- 
low the  bequests,  which  are:  "  I  direct  that  tbe 
(emaiodeT  of  mj  wbols  estate  sbatl  be  'livided 
amoDg  my  heirs."  These  words  clearly  evince 
.an  iotencion  to  veaL  io  tbe  heirs  tbe  estate 
remai Ding  after  tbe  paymeotof  the  legacies, 
and  tbe  antecedent  provisions,  taken  in  con- 
D«cIiOD  ivith  tbiB  language,  express  an  intention 
10  charge  the  whole  estate  with  the  payment 
of  tbe  legacies.  WiUon  t.  Piper,  TT  lad.  48Ti 
Lofian  V.  Hoort,  83  Ind.  113;  Catlor  T.  Jona, 
-86  Ind.  2S0:  POrUr  t.  Jaduon,  9S  Ind.  SIO. 

As  tbe  will  does  not  specifically  devise  tbe 
land,  and  does,  bj  its  terras,  bequeath  a  legncy 
Io  the  appellee  and  make  it  a  cbarxe  upon  the 
land,  it  was  not  necessary,  in  Older  to  have  the 


laive  e 

plaint  should  allege  that  the  testator  bad  not 
sufficient  personal  estate  to  satisfy  tbe  legacy 
at  the  time  be  executed  the  will, 

Tbe  authority  of  Mej/noldt  v.  B<md,  83  Ind. 
Be.  and  ^cCoj/  v.  Pai/Tie,  68  Ind.  837,  is  invoked 
to  sustain  tbe  proposition  tbat  as  tbe  estate  baa 
been  finally  settled  the  action  will  not  lie. 
These  cases  are  not  influential,  for  the  reason 
that  the  heirs  look  by  a  residuary  clause  of  the 
will,  and  acquired  their  interest  subject  to  the 
legacies  charged  upon  the  land;  and,  as  there 
was  no  personal  estate  upon  final  settlement, 
the  legatees  had  a  right  to  establish  against  tbe 
land  the  equitable  iiencrealed  by  the  will.  As 
wa  uniiersland  the  cases  of  Befinoldi  t.  Bond, 
wupra,  and  Omid  v.  SUyer,  75  Ind.  50,  they 
assert  that  the  lien  created  bv  a  legacy  charged 
upon  tbe  laud  taaj  be  established  after  final 
settlement.  No  oiler  rule  can  be  sound,  foe 
if,  after  final  settleipent,  there  is  no  personal 
estate,  the  charge  flies  upon  the  land,  and  tbe 
equitable  lien  may  be  established.  The  execu- 
tor, to  t)e  sure,  is  the  person  primarily  bound 
to  pay  a  general  legacy,  but  be  Is  only  bound 
where  there  are  personal  assets  in  his  hand)  and 


A  derise  ot  land  In  wtlifacCloii  of  a  debt  due 
from  testator  is  prefened  lo  seneial  pecuniary 
•leeaoles.    DAd. 

Lesacles  cbargnd  leDerBllr  upon  nal  ettate  will 
«iot  be  utianred  upon  land  speclflcally  deTlsed. 
KItCbell  V,  ToDaK,  IB  N.  J.  L.  J.  17^ 

HxtmtraUon  of  vtnonaUu- 
A  testatoi  lias  a  aeneral  power  by  will  to  obarge 
-feta  estate.  Sutijeotto  the  aupHrlor  rlsblauf  cred- 
Itoia  be  may  aiutrffe  one  portion  of  tiig  eatate  or 
fund  and  eionetate  another:  auob  exoneration  and 
^Deration  maj  be  Implied  wliea  not  cipreaaed  In 
WordL    Cnark  T.  HomUuO,  «  HbS.  4B7. 

A  testator  wxj  ozoneiate  his  pereonalt;  entlrelr 
Cram  tbe  paTment  ol  leKSoMe  and  sutijeot  hli  real 
Mtate  alone  to  the  burden;  and  If  It  appeais  clearlj' 
Aram  the  whole  will  that  auch  was  ttie  testator's 
Inlentloii.  the  real  eataie  will  be  tbe  primary  fund. 
Boylan  v.  Keeker.  18  N.  J.  U  HOO;  Harris  v.  Douff- 
Ibb.  M  UL  1T2;  McLarln  T.  Knox,  i  &.  C  gl; 
UvlnsBlOQ  r.  Nevldrk.  3  Jobna.  CO.  310, 1 N.  T.  Cb. 
L.  ad.  IBS;  I  Story,  Eq.  Jur.  (/»,  White  ▼.  Olden.  4 
V.  i.  Eq.  348:  Fenwiak  t.  Chapman,  84  U.  8.  B  Pet. 
4n,»L.  ed.  IK:  Dunn  T.  Keeling.  E  Dev.  L.  SW: 
SballerOM  T.  Flnden.  8  Veo.  Jr.  788:  WlUlaina  v. 
Chltty,  B  Tea.  Jr.  545;  Walker  v.  Jaokaon,  2  Atk. 
«H:  Trott  V.  Vamon,  t  Vem.  TO, 

InUiMon  of  tolalorta  poMra. 

Seal  estate  Is  not  charged  with  the  paymeat  ot 
legaulea,  unices  such  Intention  ot  the  testator  Is  «z- 
prtMly  declared  or  can  tie  lalrly  and  satlatactorily 
Interred  IromtllelanBuaseot  tbe  will.  Kltchell  t. 
Toung,  IS  N.  J.  L.  J.  HE. 

To  charge  lands  devised  wilh  tbe  payment  of  a 
legacy  or  debts.  It  must  appear  that  such  was  tbe 
iDtentlon  ol  tbe  testator,  to  be  gathered  from  tbe 
whole  win.  Authorttles  cited  Id  Thompson's  App. 
<Pa.>>C:eDt.Kep.  T88. 

Where  the  testator  blends  Ills  real  and  personal 
aetata,  he  thereby  charges  his  lands  with  the  pay- 
nent  ol  legaotea.    IMi. 

A  bequest  ot  tlie  tjalance  of  testator's  estate  to 
A,  hstoparalltbedebta,  etc.,  orestesaotiargetor 
the  payment«t  Ibe  debii  upon  the  lands  Id  his 
hands.   DM. 

nw  qnestlaD  Is  t 
SL.R.A. 


will,  and  parol  evidence  of  Intent  la 
Baflerty  v.  tnark,  1  Bradf.  414. 

Where  It  was  evident  from  the  whole  tenor  of 
tbe  will  that  Ibe  testator  Intended  to  chaise  devi- 
BBe  wltb  the  payment  of  legaolee  In  oase  of  tbe  ac- 
oeptanoe  of  the  devise,  the  real  estate  la  In  oqulty 
cbargeablB  with  tbe  paymenc  ot  the  legacies. 
Wumbaugb  r.  Oatee.  How.  App.  Cas.  »». 

If  sunclent  was  manifested  by  tbe  terms  ot  the 
will  lo  ezbltrit  It  to  be  testator's  intention  and  ex- 
pectation that  tbe  legacies  were  to  tie  cbarged  on 
the  lands  derlaed  to  the  persona  required  to  pay 
them,  the  charge  would  t>e  created.  althouKb  the 
testator  bad  observed  areater  care  and  partloularl- 
ty  in  providing  tor  tbe  security  of  the  amiiill?. 
Salisbury  r.  Moras.  7  I*na.  BBS. 

Where  tbe  testator  disposed  of  bis  personalty  so 
tbat  It  could  not  lie  made  available  for  the  pay- 
ment of  legaoles,  the  presumption  Is  tbat  be  In- 
tended to  charge  his  laud  with  their  payment. 
Duncan  v.  Waltaoe.  13  West  Bep.  3B4,  lit  Ind.  WL 

Where  a  testator  whose  debts  greatly  eicoed  the 
value  of  his  personal  property  devlsea,  after  all  tils 
'     '    and  lawful  debts  have  been  paid  and  dis- 


ty,  both  real  and  personal,  to  oertain  persona 
named  In  the  wtU.  and  confers  upon  Ills  executor 
full  power  and  authority  to  sell,  mortgage  or  lease 
any  of  the  property,  and  to  Invest  It  as  to  him  may 
seem  Judldcua,  tie  will  be  held  to  have  Intended  to 
make  his  debts  a  charge  upon  fate  real  estate.  B* 
Rochester,  48  Bun,  8S1. 

Formerly  it  was  understood  that  a  legacy  oonld 
not  tie  declared  a  charge  upon  real  estate  unkas  by 
virtue  ot  express  word  or  by  the  languajra  and  dla- 
pceltlonBOfthewlllfromwhlcb  such  an  Intent  could 
be  dearly  Inferred:  but  even  then  extrinsic  facts 
or  surrounding  ctrcumstancea.  whatever  inch  ez- 
preaslons  may  be  held  to  mean,  might  be  resorted 
to  In  Hscertalntng  tbe  Intent.  UcCom  v.  UcOom, 
80  Bun,  IJft  Myers  v.  Eddy.  47  Barb.  !63. 

Where  the  testator  devlaed  (l.OOU  to  a  Widow  la 
]Ieu  of  dower,  and  gave  her  all  bis  estate  for  llf^ 
and  at  his  death  be  was  not.  nor  had  be  ever  been, 
poflsened  of  sundent  personalty  to  par  this  lega- 
cy, It  was  bis  Intention  that  It  should  be  charged 
upon  tbe  real  estate;  and  the  tegaoyljeeame  para- 
ble one  year  after  bis  death.  Gedney  T.  Bogen,  10 
Cent.  Bep. «,  107  M.  T.  0% 
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no  chum  npoD  tlie  land.  The  cases  of  Later- 
ing  T.  Sing,  97  Ind.  180,  and  Carr  v.  Huetie, 
T8  Ind.  878,  are  not  relevant  to  the  point  here 
in  dispute.  Tbe  point  In  dlapule  in  those  cases 
coDcerued  the  rights  of  creditors,  wbUe  here 
the  point  in  dispute  coBcern^  the  right  of  a 
legatee  whose  legacy  is  a  charge  upon  land. 

While  the  complaint  blacking  in  svmmelrj 
and  precision,  it  is  good  as  against  adetnutrer, 
for  it  states,  although  somewhat  vaj^uel;  and 
obscurely,   facts    constituting   a  prima   facie 

The  facts  contained  In  the  special  finding, 
shortly  stated,  are  these:  Conied  Coon  executed 
the  will  filed  with  the  complaint;  he  died  the 
owner  of  tbe  land  in  controTersy,  and  the  will 
was  probated  on  the  lllh  of  November.  ]6fil. 
Tbe  personal  property  of  which  Conrad  Goon 
died  tbe  owner  was  taken  by  bis  widow  and 
applied  to  the  payment  of  tbe  debts  of  bia 
estate.  Numerous  conveyances  were  made  by 
the  heirs,  some  from  one  lo  anotlier,  and  some 
to  third  persona.  The  conveyances  to  which 
Joseph  Coon  was  a  parly  are  these;  one  exe- 
cuted on  the  SOih  of  May,  1863,  iu  wbicb  he 
appears  as  a  ^antee;  three  executed  on  llie  9th 
of  April,  1804,  in  two  of  which  be  was  one  of 
the  grantors,  and  in  one  of  which  be  was  a 
arantee;  oneonlhe  18lb  day  of  February,  1866, 
in  which  be  was  a  grantee;  one  on  llie  S6th 
day  of  February,  18T6,  in  which  he  was  one 
of  IbegTButorB.  and  one  on  tbe  Itilhday  of  Janu- 
ary, lH;e,  iu  which  be  was  oneof  tbe  granloia. 
All  of  tbe  deeds  referred  to  except  that  of  Feb- 
ruary 3<t,  1876,  executed  to  Washington  Jack- 
son, were  quitclaim  deeds.  Tbe  deeds  of 
April9,  imM,  were  executed  simply  to  partition 
the  lands  described  among  the  parties.  In  ex- 
ecuting tbose  deeds  tbe  appellee's  legacy  was 
not  considered,  nor  has  he  ever  been  paid  any 
part  of  it,  Tbe  appellant  Davidson  pure  based 
the  land  from  the  grantees  of  the  heirs  of  Con- 
rad Coon,  as  appears  from  tbe  deeds  referred 
to  in  the  special  finding. 

Tbe  rule  esiablisbed  by  the  decisions  of  the 
American  courts  is  that  a  voluntary  pnrtition 
of  lands  made  by  tenants  in  common,  altbougb 
evidenced  by  quitclaim  deeds,  does  not  imply 
a  warrant-.  WHier  v.  Weiier,  5  Watts,  2M0. 
80  Am,  Dec.  813;  Pieat  v.  Page,  20  Mo.  422; 
Dawien  r.  Latertnce,  18  Ohio,  546,  42  Am. 
Dec.  210;  Carpenter  v.  Sehermerhorn,  2  Barb. 
Ch.  832,  0  N.  Y.  Ch.  L.  ed.  6G0;  BeardtUy  v. 
Enisht,  10  Vt.  IRS,  33  Am.  Dec.  193;  Buun- 
tree  v.  Dinaon,  59  Wis.  S33. 

This  rule  has  been  asserted  in  cases  where 
there  has  been  a  failure  of  title  and  one  of  the 
co-tenants  bas  demanded  compensation  from 
anotber,  or  wbere  (liere  bas  been  an  attempt 
to  estop  one  of  tbe  co  tenants  from  asseiticg  an 
after-acquired  title.  It  Is  very  evident  that  no 
such  case  is  before  ua  Here  no  warranty  is 
Invoked,  no  failure  of  title  Is  asserted,  nor  any 
effort  made  to  defeat  an  after- acquired  title. 
In  tbls  instance  all  the  title  and  iuteivst  the 
appellee  bad  existed  when  the  wtllion  was 
made  and  the  deeds  executed.  He  united  in 
the  pai-lition,  accepted  grants  and  executed 
conveyances.  Be  was  treated  as  m  co-tenant, 
SLKA. 


benefltsof  that  poailion.    He  acquiesced  in  lh» 

partition  for  almost  twenty  years.  In  our 
judgment  be  is  not  now  in  a  situation  to  assert 
that  the  legacy  bequeathed  to  bim  by  tbe  an- 
cestor, who  was  the  source  of  title,  ta  a  charga 
upon  the  land.  Tbe  reason  of  tbe  rule  that 
there  is  no  warranty  in  case  of  voluntary  par* 
tition  completely  fails  In  such  a  case  as  tbis. 
Ordinarily  a  quitclaim  deed  conveys  all  Iii» 
existing  interestof  tbe  grantor  in  tbe  land  de- 
scribed, but  does  not  affect  an  after- acquired 
title.  Title  passes  as  eSecluslly  by  a  quit- 
claim deed  as  Dv  any  other.  BattingfY.  ^oph- 
<r,98  Ind.  168;  ifoiM  v.  BickeU.  80  Ind.  154; 
McCojiJielv.  Reed,  5  III.  117;  Fa*h  v,  Blake, !» 
in,  863;  Qraff  v,  JfiWtoton,  43  Cai.  341;  BiOt 
V.  Atltby.  9  Obio.  96,  84  Am.  Dec.  <24;  Hunt  v. 
Bunt,  14Picli.874;ft)w"(Av.  FettdOl,  19 Conn. 
107,  48  Am.  Dec.  148. 

Our  Statute  sets  this  question  at  rest,  for  it 
declares  that  "  a  deed' of  release  or  quitclaim 
sball  pass  all  tbe  estate  which  the  grantor  could 
convey  by  a  deed  ot  ttargainand  sale."  Rev. 
Stat.  ^2924. 

If  the  appellee  was  not  a  tenant  in  common. 


...  If  tbe  legal  effect  of  the  deed  is 

changed,  it  is  solely  because  it  was  executed 
by  him  in  the  capacity  of  a  tenant  in  common 
in  order  lo  effect  a  partition  of  tbe  land.  Wff 
are  not  inclined  to  rule  thai  (be  position  he  oc- 
cupied completely  changed  tbe  effect  whidi 
tbe  law  so  emphatically  aHlxes  to  bis  deed; 
hut  if  we  were  iodinea  to  so  rule,  it  would 
give  tbe  appellee  no  comforL 

Tbe  appellee  is  in  this  dilemma.  If  bb 
deed  !a  to  have  its  usual  effect  it  conveys  bia 
interest  in  the  land  and  releases  his  lien:  if  it 
is  not  to  have  its  usual  effect  it  Is  because  it 
was  executed  by  him  as  one  of  several  owners 
tncominon;but  if  It  was  executed  by  him  as  one 
of  several  owners  hecannot  assert  bis  lien,  since 
that  was  barred  or  merged  in  bis  characler  of 
SD  owner.  We  are  not  unmindful  of  the  doc- 
trine tliat  equity  will  not  suffer  a  merger  to  take 
5 lace  where  injustice  would  result,  but  .that 
octrine  the  appellee,  after  having  votuntaritr 
assumed  tbe  position  of  a  tenant  \ti  common,  u 
innopligbtto  invoke.  Kquitv  almost  impe- 
riously demands  that  bis  lien  shall  be  mcigeJ. 
for  no  other  course  will  promote  justice.  Al 
law,  where  the  estate  of  a  lienor  meets  tbat  oC 
tbe  owner  In  one  person,  tbe  lien  is  merged. 
That  rule  must  govern  here,  for  there  la  no 
equity  to  break  ita  force.  Tbe  appellee  having, 
by  unequivocal  acts  asserted  tbat  he  was  one  of 
several  tenants  in  common,  claiming  under  tbe- 
same  ancestor,  and  having  for  so  many  yeai» 
deported  himself  as  an  owner,  is  in  no  situation 
to  cast  aside  that  character  and  enforce  a  lieu 
by  taking  upon  himself  the  character  of  a  lien- 
holder. 

Upon  tbe  facta  contained  In  the  special  find- 
ing, tbe  law  is  with  the  appellants. 

judffment  reterted,  with  Instructions  lo  reatat« 
conclusions  of  lawandenter  judgment  in  favor 
of  tbe  appellania. 


D,gH,zedr,yGOOgIt: 


HiomaAN  anpREHE  cottbt. 


WflUam  W.  FEBODSON,  Appt., 

V, 

Edward  G.  QIBa 
I„..lIlob.....) 


1.   No 

cMi  Im  made  bjr  »  raatei 
In  servliiK  onstomen  on  aooount  of  oolor  alone, 
under  a  itBtule  which  deolBcea  Uut  all  pecsong 
■ball  be  eatlUeia  to  ttas  full  «nd  equal  aocommo- 
dAtlona,  adnntago.  fwrilltles  and  prlrllegM  of 
testauiants,  eto.  The  tarma  "full  and  eflml"re- 
4ulre  IdenUoal  acoominadationa  for  all;  offering 
oolored people  aubatanttallr  tbe  aame  aocommo- 
dation  M  that  offered  white  people  to  not  suSolent 

If  the  former  In  fsot  dlffen  from  the ' 

fl.  On*  wfao  vioI*te>i  tb»  Ia>w  awhlBy  H 


_  a  beeomea  liable 

action  for  dvlldamasea  at  tbe  anlt  ot  a  penon 
Injured tv the dtoarlmlnation;  ftitdltlanotneoea- 
fary  In  anA  aetlon  to  dealaie  apon  or  In  an;  way 
lefar  to  tbe  penal  itatnte. 

!.rOatober  10.  ISOOD 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  broughl  to  recover  dam- 
ages for  defendBDt'a  refusal  to  give  plainifff 
certain  accommodations  for  ohtalnlug  Bupper 
in  defetidant'B  restaurant.     BwerwJ. 

I'be  facis  are  fully  staled  in  the  opioii  _. 

Mr.  D.  Ana^atna  Straker,  for  plalnlifl 
In  error: 

Tbe  defendant's  place  of  buslneiis  was  a  "res- 
taurant and  salooD:"  Hud  the  bastn^sa  was  tliat 
of  a  "viclualler,"  and  is  governed  by  Ihe  co 
mou-law  rules  governing  such  business. 

Bee  2  Bl.  Com.  Sherwood's  flth  ed.  •189. 

'The  common  law  makes  do  reservation 
dIscrimlDatiou,  and  its  only 


son  coming  In  ■  situation  In  wLIdb  he  Ii  fit 
to  be  receired. 

Bee  3  Kent,  Com.  p.  T89. 

'Tbe  IStb,  14th  and  15th  Amendmenta  tothe 
OonstUulion  of  the  United  States  were  enacted 
by  Congreag  and  ratified  by  the  people,  to  pro- 
hibit dlacrimtnatloQ  in  legal  rishta  among  tbe 
citiECDS  of  the  goremment,  and  any  act  or  acu 
done  either  by  Stale  or  Individuaf  in  contra- 
rentioD  of  these  Amendments,  can  find  no  sup- 
port in  law.  The  Jaw  forbids  discrimination 
m  such  public  places  as  tbe  defendant  herein 
kepi,  on  account  of  color;  and  while  the  de- 
fendant had  a  right  to  make  proper  and  rea- 
sonable rulei,  he  bad  no  right.  In  law,  to  dis- 
ciiroinate  between  patrons  on  account  of  color, 
and  In  so  doing  bis  act  was  not  a  regulation  of 
business,  but  a  discrimination  in  the  rights  of 
patrons  on  account  of  color. 

Mich.  Act,  No.  130, 18S5;  Boielin  v.  Lyon,  91 
Iowa,  538;  ffia  V.  7«?i*,7Car.4  P.  318;  OAuia- 
ge  d:  H.  W.  R.  Co.  v.  WilUavu,  05  111.  18B; 
Coger  v.  Northtnesi  U.  I^ek.  Co.  87  Iowa.  146; 
Maiengtr  v.  Slate.  2B  Heb.  874;  Baylia  t. 
Ourrs.  128  Tl.  287. 

JWws.  WilUam  Look  and  H.  F.  CUp- 
v«n  for  defendant  in  error. 

Morae,  /.,  delivered    tbe   opinion  of  Iba 

liie  defeodant,  at  and  before  tbe  time  Ibii 
brought,  was  the  manaKer  of  a  public 
It  In  the  City  of  Detroit,  and  was  li- 
censed by  that  municipality  to  conduct  such 
public  restaurant.  It  was  to  all  inlenls  and 
purposes  a  public  place.  On  tbe  15th  of  Au- 
l^st,  18ST,  the  plaintiff,  a  colored  man,  la 
company  with  a 'friend,  entered  this  reslau- 
rent,  end  sitting  down  at  one  of  tbe  tables  pro- 
\\dai  for  that  purpose,  ordered  supper.  The 
plaintiff  claims,  in  substance,  that  Ibe  restau- 
rant was  divided  In  two  parts,  not  separata 
rooms,  but  one  side  or  part  ot  the  room  waa 


KcrtK—Ctna  rltffitt;  guaranUt  witAout  iHeertmina- 


A11  letrtolatloD  wlil«b  dlecrlmlnates  BRalnst  any 
particular  raoa  i>r.olBSB  ol  perwiag  Is  In  violation  of 
the  Conatltuiton  of  the  United  Statfs:  as  state  tax- 
ation for  purposes  ot  eduoatlOD  (Dawson  v.  Leo.  88 
Kjr.  BO;  Markham  v.  Maoninff,  W  N.  C.  IS);  or  an 
Act  ezcludlnir  negroes  from  the  public  sohoola. 
fitate  V.  Dimgan.  3  New  Eng.  Bop.  IDT.  IG  R.  1. 408. 

The  Inhibition  contained  Id  the  Fourteenth 
Amendment  ol  the  Federal  CoDBtltutlon  has  exclu- 
sive reference  to  state  action;  It  means  that  no 
agencr  of  the  State,  lt«  oSlcera  or  agent*  shall  deny 
to  any  person  wlth^  her  Jurisdiction  the  equal  pro- 
tection of  the  laws.  ExparteVirginln.imU.B.Wa, 
tS  I.,  ed.  S»;  Stmuder  v.  Weit  Ylrfflnla,  100  U.  B. 
toe,  ES  L.  ed.  «61. 

It  was  Id  tended  to  secure  to  a  recently  emanctpat- 
•dnoe  all  tbe  olvllriirhtB  that  the  superior  race  en- 
Joy.  BxparUVirginl^vn  V.B.an,mj.ad.tltI: 
Sbsuder  v.  Wstt  Tticlola.  (upni. 

Its  main  porpoae  waa  the  seeurit;  and  perpetua- 
tion ot  freedom  to  tbe  AMoan  race  and  their  pro- 
teotlon  from  oppnwlon.  Butobera  Ben.  Aaso.  v, 
Owscent  Clt7L.8,L.*a.H.Oo.B8U.a.U  WalL  8S, 
tlI..ed.8H, 
flL.R.A. 


An  Act  Krantinit  prlvlleEea  to  a  railroad  oompany 
In  the  District  ot  Columbia  Drovldlng  that  no  petaon 
Shall  be  excluded  from  Its  care  on  aooount  of  oolor, 
to  a  prohibition  of  dlsorlmlnatlon.  Wasblotrton,  A. 
ft  a.  &.  Co.  V.  Brown,  M  U.  B.  IT  WalL  41S,  SI  L.  ed. 
STS. 

The  Fourteenth  Amendment  doee  not  prohibit 
state  testoladon  limited  aalo  obiecta  or  territory, 
but  merelr  that  all  persons  subjeot  to  It  shall  be 
treated allkeunder  like  ciroumBtances  and  ooodl. 
Uddb.    Hayee  v.  Ulnourl,  UO  U.  B.  S8.  80  L.  ed.  STB, 

Special  ICKlBlBtlon  la  oolobDOXloustothts  Amend- 
ment if  all  persons  subject  to  it  ore  treated  alike. 
Missouri  Pao.  R.  Co.  v.  Mackcy,  127  U.  a  20B,  81!  L. 
ed.  lOT;  Minneapolis  *  St.  L.  K.  Co.  V.  Herrlok,  UT 
n.  B.  210,  SS  L.  ed.  109. 

Whenever  tbe  law  operates  alike  upon  all  persons 
and  property  similarly  situated  equal  protection 
cannot  be  said  to  be  denied.  Walslon  r.  Nevin,  ]St 
n.  B.  5TS,  S  L.  ed.  A44, 

Clvll-rlghts  legislation,  which  makes  It  an  offenM 
to  exclude  any  citizen  of  the  State  from  any  place 
ot  smusement.  etc.,  by  reason  of  race  or  oolor  or 
previous  oondltloa  of  servitude,  la  oonstltutlonaL 
People  V.  Kins.  IL.  B.  A.  £98,  llO  K.  T.  418. 

Protection  of  olvll  rights  Ot  oolored  cittsena.  Baa 
note  to  People  v.  King  (N.  T.)  1  L,  &  A.  Wk 


See  alM  16  L.  R.  A.  668: 


SM 


UicHiaAa  SuFBEME  ConBT, 
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Itnnwo  u  tbe  "  restaurant  side,"  and  the  other 
aa  tbe  "  saloon  aide."  Tlie  reataurant  aide  was 
fu  mi  abed  Tiiili  tablea  covered  with  lable- 
clolha.  GlRKsea  were  on  the  tables,  with  nap- 
kios  in  them,  and  there  was  an  electric  fan 
over  tbe  tablea.  The  tables  had  a  very  neat 
appearance.  The  tables  on  the  ealoon  aide 
were  furnished  with  beer  glasses,  and  were 
beer  tables  aacb  aa  are  usually  found  io  anloons. 
The  plaintiff  testifies  that  be  and  bis  ftiend  sat 
down  on  the  restaurant  aide  at  the  first  table 
from  Liiclast  in  (he  second  row,  and  called  for 
a  lunch.  The  waiter  aaid:  "I  can't  wait  on 
jou  here."  Ferguson  Mid:  "What  do  you 
mean  by  that?"  The  waiter  replied:  "We 
cannot  serve  you  kind  of  people  here.  It  la 
ai^inst  the  rules  of  tbe  house  to  serve  colored 
people  In  the  restaurant.  If  you  want  any- 
thing lo  est,  you  will  have  to  so  on  tbe  other 
aide  of  tbe  house."  After  waiting  a  few  min- 
utes Ferguson  went  to  the  otQce,  and  said  lo 
the  defendant:  "  Mr.  <3ies,  I  came  into  your 
re.itaurant  with  a  friend,  and  I  have  been  In- 
aulted  by  one  of  your  waiters,"  and  told  him 
what  the  waiter  bad  said.  Qles  replied:  "That 
la  all  right.  That  la  the  rule  of  this  house,  if 
you  want  anytbira  to  eat."  They  had  some 
conversation,  whicu  ended  by  defendant  say- 
ing to  plaintiff  tiiat  be  wnuld  get  nothing'  to 
eat  unless  be  went  on  tbe  other  side.  Plaintiff 
asked  if  be  could  not  sit  at  tbe  table  adjoining, 
or  at  any  of  the  tablea  behind  liira,  which  were 
empty,  but  tbe  defendant  refused  to  serve  bim 
at  any  of  the  tables  on  that  side  of  tbe  room. 
Plaintiff  went  away  without  eating  anything. 
While  be  was  sitting  at  tbe  table  several  white 
persons  came  in,  ant  down,  and  had  refresh- 
ments at  ditferent  tables  on  tbe  restaurant  aide 
of  the  house.  The  defendant  admits  that  be 
refused  to  serve  refreshments  of  any  kind  to 
the  plaintiO!  at  the  table  where  be  aat,  for  no 
other  reason  than  that  Ferguson  was  a  colored 
man,  and  that  he  said  to  him:  "  That  is  the 
nile  of  tbe  house.  We  cannot  serve  colored 
people  right  at  those  certain  tablea."  But  he 
testillea  that  be  further  said:  "Ferguson,  there 
la  no  use  in  your  waiting  here.  We  cannot 
aerve  you  at  these  tables.  If  you  will  sit  over 
at  tbe  next  table  lu  the  other  row,  I  will  see 
that  you  are  aerved  there  all  rigbt,  the  same  as 
any  other  person  will  be."  Ferguson  said, 
'*  No."  There  was  about  six  feet  between  tbe 
two  rows  of  tables.  Defendant  admits  also 
'  that  there  was  a  difference  In  the  tables, 
being  of  different  ahape;  that  the  tables  at 
vhich  be  told  Ferguson  he  might  be  served 
were  at  the  time  uncovered:  and  that  tbe 
covers  were  taken  off  to  accommodate  (be 
crowd  that  came  in  for  beer;  but  testifies  that 
he  told  plaintiff  be  would  cover  the  table,  and 
furnish  it  the  same  as  the  one  be  was  sitting 
at,  and  that  he  should  be  waited  upon  and 
served  the  same  as  those  on  the  other  side  of 
the  room.  Defendant  denies  that  this  was  In 
the  saloon  part  of  bia  place.  lie  savs  it  was  a 
part  of  the  restaurant,  but  situated  in  a  more 
private  place,  as  the  bar  would  hide  them  from 
Uie  view  of  those  in  the  front  part  of  the  place. 
There  was  no  partition  between  the  tables. 
They  were  in  tbe  same  room,  and  divided  only 
by  space.  Colored  people  were  not  permitted 
to  sit  except  In  onepart  of  tberoom,  but  while 
men  were  served  wherever  they  liked.  The 
9L.R.A. 


Circuit  Judge,  Hon.  Oeorge  Oartner,  Inatruct- 
ed  tbe  jury  that  tbe  platntlff  waa  entitled,  un- 
der tbe  law,  to  full  and  equal  accommodatioo* 
at  this  restaurant  with  all  other  citizens;  that 
"all  citizens  under  the  law  have  (he  aaroe 
rights  and  privileges,  and  are  entitled  to  tbe- 
same  Immunities— It  makes  no  difference 
whether  while  or  colored.  A  different  idea  or 
prieciple  than  this  never  rested  in  reason. 

"  The  reasoning  of  Chief  Jvttice  Taney  in  hl» 
opinion  In  the  Jired  SatU  Cats,  60  U.  6.  1» 
How.  SeS  riG  L.  ed.  691],  is  now  largely  and 
almoat  universally  regarded  as  fallacious  and 
contrary  to  tbe  principles  of  law  then  claimed 
to  eziat.  The  emancipation  of  tbe  alaves  fol- 
lowed, and  then  the  15th  Amendment  placed 
the  colored  citizen  upon  an  equal  footing  in  all 
respects  with  the  white  citizen.  Since  then. 
In  manr  of  the  States,  laws  have  been  eaactea 
to  modify  and  overcome  tbe  prejudices  enter- 
tained by  many  of  the  while  rac«  againBt  Uw 
colored  race,  and  to  place  tbe  latter  upou  an 
equal  footing  with  the  former,  with  tbe  sam» 
rights  and  privileges.  Thus,  the  Legislature 
of  this  State  in  1885  passed  a  law  with  that  ob- 
ject and  for  that  purpoac:  and  in  certain  in- 
stances a  denial  of  such  rights  is  made  a  crim» 
under  (be  law  of  this  State."  He  further  said 
to  the  Jury  that,  if  they  found  that  the  plain- 
tiff wasdeaiedfiill  and  equal  accommodatioDS, 
the  defendant  was  liable  in  damages  for  such 
denial.  Bo  far  the  learned  judge  waa  eminent- 
ly sound  In  his  reasoning,  ana  correct  In  hi» 
law,  but  in  bis  application  of  the  law  to  this 
particular  case  be  was  In  error.  The  Jury,  un- 
der tbe  defendanl'a  own  version  of  the  transac- 
tion, should  have  been  instructed  to  find  a  ver- 
dict for  the  plaintiff. 

In  his  definition  of  "  full  and  equal  accom- 
modations," the  court  aafd:  "  It  is  claimed  by 
the  defendant  that  be  did  not  refuse  to  serve' 
the  plaintiif,  but  told  him  substantially  tbatlw 
would  nol  serve  him  on  that  side  of  the  houw, 
but  that,  if  be  would  go  over  and  take  a  seat 
at  a  (able  on  the  other  side  of  the  room  in  the- 
restaurant,  he  would  then  serve  him  In  precisely 
the  aame  manner  in  which  be  would  Deserved 
at  the  table  at  which  plaintiff  had  seated  him- 
self: and  that  the  rule  of  the  house  was  not  to 
serve  colored  persons  on  that  side  of  the  house. 
Now,  gentlemen,  tbe  defendant  would  not 
have  the  right  to  refuse  to  serve  tbe  plaintiff' 
In  the  restaurant  proper;  but  It  is  claimed  bv 
the  defendant  that  the  saloon  portion  is  divided 
from  the  restaurant,  and  that  (he  (able  at 
which  be  requested  the  defendant  to  sit  was  la 
the  restaurant.  While  the  defendant  had  no 
right  lo  make  a  rule  providing  for  an  nnjurt 
d^crimination,  still  he  would  have  the  right, 
under  (he  law,  to  make  proper  and  reasonahlft 
rules  for  the  conduct  of  his  business,  and  gov- 
erning the  conduct  of  his  patrons;  and  whether 
thta  was  a  reasonable  rule  I  will  submit  to  yoa 
for  determination.  Thua,  tha  defendant  baa 
the  right  to  reserve  certain  portions  of  hi* 
business  for  ladies,  and  other  portions  for 
gentlemen,  while  he  may  also  reserve  other 
portions  for  bis  regular  patrons  or  boaiden. 
He  might  also,  under  the  law,  reserve  c«rtaia 
tables  for  white  men.  and  others  where  colored 
men  would  be  aerved,  providing  there  be  no 
unjust  discrimination.  And  this  bringa  me  to 
an  ezplaoation  of  tbe  term  which  I  have  uaed. 


FxnaiieoK  v.  GT&a. 
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cal  accomtnodatioDS,  but  bj  It  is  meant  snb- 
■tSDliallj  the  same  aMommodatloii.  Aguest  at 
a  restaitraiil  has  do  more  Tight  to  fiiEiat  upon 
BtttiDg  at  a  particular  table  tbau  a  guest  at  a 
hotel  has  tbe  right  to  demand  &  particular 
room,  aa  long  as  the  accomniodacioDS  offered 
are  iuUtantially  the  Bame.  Thia  is  all  Ibe 
law  demaads  and  requlrea,  and  if  you  find 
from  Ibe  evidence  in  iliia  case  that  the  defeod- 
■nt  offered  to  serve  the  plaintiff  io  one  part  of 
the  resiBurant  proper  in  the  same  manner  a* 
guests  were  served  in  oiber  parts,  and  that  he 
offered  the  plaiutifl  full  ajid  equal,  although 
not  ideuttcal,  accommodation  a.  and  if  you  find 
that  Ibe  rule  made  by  the  defendant  did  not 
malce  bu  unjiiat  diEcriminatioti,  but  nas  rea- 
sonable, then  your  verdict  muat  be  for  the  de- 
femlant."  Under  this  charge,  the  Jury  found 
for  the  defecdant.  The  fault  of  this  iastruc- 
tioQ  is  that  it  permits  a  discrimination  on  ac- 
count of  color  alone,  which  cannot  be  made 
under  tbe  law  with  any  Justice.  As  far  as  it 
leialea  lo  tbe  right  of  a  restaurant-keeper  to 
make  rules  and  regulations  based  upon  other 
conaiderHtions,  tbe  charge  is  of  no  concern  In 
this  case,  and  we  stall  not  express  aoy  opinion 
as  to  its  correctoesa.  Butin  Michigan  there  muat 
be  and  is  an  absolute,  uncondilioual  equality 
of  white  and  colored  men  before  tbe  law.  The 
white  man  can  have  do  rights  or  privileges 
under  tbe  law  that  are  denied  lo  tbe  black 
man.  Socially  people  may  do  as  they  please 
within  tbe  law,  and  whitca  may  associate  to- 
gether, as  may  blacks,  and  exclude  whom  they 
please  from  their  dwellings  and  private 
grounds;  hut  there  can  be  no  separation  in 
public  places  between  people  on  account  of 
their  color  alone  which  liie  law  will  sauctlon. 
We  bare  been  cited  to  a  large  numlMr  of  cases 
upholding  It's  doctrine  enunciated  by  tbe  trial 
Judge,  n  has  been  held  that  separate  schools 
may  be  provided  for  colored  children,  if  they 
are  reasonably  accessible  and  afford  substan- 
tially equal  educational  advantages  with  those 
Srovided  for  while  children.  8(alev.  MeCann, 
1  Ohio  BL  IBB;  Bertonmaa  v.  Bmrd  of  Di- 
reeti>T*,  S  Woods.  177;  Ward  v.  Flood,  4»  Cal. 
86,  4B;  Cory  v.  CarUr.  48  Ind.  837;  A)S«r(»  v. 
Botton,  6  Gush.  198;  PtopU  v.  Eatton.  18  Abb. 
Pr.  N.  8.  169;  Dallai  v.  Foidick.  40  How,  Pr. 
248;  United  State»  v.  Buntin,  10  Fed.  Kep. 
780;  PtopU  V.  GaUagher,  93  N.  Y.  438. 

It  has  also  been  held  that  common  canrieta 
may  provide  different  cars  or  separate  seats  for 
while  and  colored  persons,  if  such  carsorseats 
are  equal  In  comfort  and  i-ifetr  one  with  the 
other.  Wett  Ohater  A  P.  B.  Co.  v.  MiUt.  BS 
Pa.  209:  7'A«  8m,  22  Fed,  Rep,  848;  Logwood 
Y.  Uemphi*  <£  G,  R.  Co,  23  Fed.  Rep.  318 
Chesapeake.  0.  it  ft.  R.  Co.  v,  WelU,  85  Tenn. 
613;  Murphy  v.  Wetlera  dt  A.  B.  Co.  28  Fed, 
Rep.  687,  B40;  Chicago  <t  N.  W.  B.  Co.  v.  WU 
liamt.  65  111,  185, 

la  Day  v.  Ouj'n,  0  Mich,  680,  this  sam* 
principle  was  rrcogQized;  but  it  muat  be  re 
membcred  that  the  decision,  as  In  tbe  case  of 
Robert!  v.  Boiton,  6  Cush,  198,  was  made  in  tbi 
ante  bellam  days,  before  the  colored  man  was  t 
citizen,  and  wheu.  In  nenrly  one  half  of  tbe 
Union,  he  was  but  a  chattel.  It  cannot  uc 
serve  as  a  precedent.  It  ia  but  ■  reminder 
»  L.  R.  A. 


tbe  Injustice  andpTeiudiceorthetlmefaiwblcA 


rights  and  privileges  of  citizenship  attend  him 
'-*""ever  be  goes.  Whatever  nght  a  whlt« 
has  in  a  public  place,  the  black  man  has 
also,  because  of  such  cttizensbip.  But  this  la 
not  all.  Id  1886  tbe  LeG:talature  of  this  Btate 
enacted:  "  Section  1.  That  all  persons  within 
tbe  Jurisdiction  of  this  State  shall  be  entitled  to 
tbe  full  and  equal  accommodationa,  advan- 
tages, facilities  and  privileges  of  inns,  reetaii> 
rants,  eating-bouses,  barber  shops,  public  con- 
veyances on  land  and  water,  theaters  and  all 
other  places  of  public  accommodalion  and 
amusement,  subject  only  to  the  conditions  and 
limitations  established  by  law,  and  appli- 
cable alike  to  all  citizens,  g  2.  That  any  per- 
son who  shall  violate  any  of  the  provisions  of 
the  forei^ing  section  by  denying  to  any  citizen, 
except  for  reasons  applicable  alike  to  all  citi- 
zens of  every  race  and  color,  and  regardleaa  at 
color  or  race,  the  full  accommodations,  advan- 
tages, facilities  or  privileges  In  said  section 
enumerated,  or  by  aldine  or  mciting  such  denial, 
shall,  for  every  such  offense,  be  deemed  guiltf 
of  a  misdemeanor,  and,  upon  conviction  tiiere- 
of,  shall  be  fined  not  to  exceed  f  100,  or  shaU 
be  Imprisoned  not  more  than  thirty  daya,  or 
both." 

Section  8  provides  that  there  shall  be  no  dl» 
crimination  on  account  of  race  or  color  In  Um 
selection  of  Ktaod  and  petit  Jurors.  Tbis  Stat^ 
ute  eiemplifles  the  changed  feeling  of  our  peo- 
ple toward  tbe  African  race,  and  places  ths 
colored  man  upon  a  perfect  equality  with  all 
others,  before  the  law  in  this  Btate,  Under  it, 
no  line  can  be  drawn  in  tbe  streets,  public 
parka  or  public  buildings  upon  one  side  of 
which  the  black  man  muat  atop  and  stay,  whil» 
tbe  white  man  may  enjoy  the  other  side,  or 
both  sides,  at  bis  will  ana  pleasure;  nor  can 
such  a  line  of  separation  be  drawn  in  any  of 
the  public  places  or  cooveyaoc«s  mentioned  la 
this  Act.     See  Pub.  AcU  188B,  pp,  181, 183. 

But  it  Is  claimed  by  the  defendant's  counsel 
that  this  Statute  gi7es  no  right  of  action  for 
civil  damages;  that  It  la  a  penal  statute ;  and 
that  the  right  of  tbe  plaintiff  under  it  is  con- 
fined to  a  criminal  prosecution,  Tbe  general 
rule,  however,  is  that  where  a  statute  imposes 
upon  any  person  a  speciBc  duty  for  the  protec- 
tion or  benefit  of  others.  If  he  neglects  or 
refuses  to  perform  such  duty,  be  is  liable  for 
any  injurv  or  detriment  caused  by  such  neg- 
lect or  refusal.  If  such  Injury  or  hurt  is  of  thft 
kind  which  the  Statute  was  Intended  to  pre- 
vent; nor  is  it  uecesraiy  in  such  a  case  as  thi*. 
to  declare  upon  or  refer  to  tbe  Statute.  The 
law  as  it  existed  in  Ibis  Slate  before 


tion  and  laws,  gave  to  the  white  man  a  remedv 
against  any  unjust  discrimination  to  the  citi- 
zen In  all  public  places.  It  must  lie  considered 
that,  when  tbis  suit  was  planted,  the  colored 
man.  under  tbe  law  of  tbis  State,  was  entitled 
to  the  same  rights  and  privileges  in  public 
places  as  the  white  man,  and  must  be  treated 
Ibe  same  there;  and  ihnt  his  right  of  action  for 
nny  injuries  arising  from  an  unjust  discriralna- 
tioQ  against  him  te  just  as  perfect  and  sttcred 
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In  tli«  courts  as  that  of  any  other  dtlzen.  Tbia 
Statute  b  onlj  declaratory  of  tLe  commoti  law, 
«s  I  undentand  it  U>  non  eziat  !□  ibis  State. 

Any  discrimlnatloD  fouoded  upon  tlie  race 
i>T  color  of  the  citizen  is  uojust  and  cruel,  aud 
<nii  bave  no  KBncdoD  in  tbe  law  ol  Ibis  State. 
'1  liQ  caeee  wbich  permit  In  otber  Slates  tbe 
SL'paratian  ol  tbe  Airicau  and  the  white  racea  in 
public  places  cao  only  be  justifled  on  the  prin- 
4'iple  that  Qod  made  a  difference  between 
lliem,  which  difference  renders  the  African  In- 
Icrior  to  the  white,  and  naturally  engenders  a 
prejudice  agairat  tbe  African,  which  makes  it 
necessary  for  the  peace  and  safely  of  the  public 
that  the  (wo  racea  be  separated  in  public  places 
find  conveyances.  This  dcntrine  which  rung 
I  brough  and  taints  justice  fa  all  these  cases  Is 
perhaps  as  clearly  and  ably  stated  in  SSPa., 
ffupra,  as  anywhere.  In  that  case  JurfmAgnew 
says:  "If  a  negro  takes  his  seat  beside  a  white 
man.  or  bis  wife  or  daughter,  the  law  cannot 
repress  the  anger  or  conquer  (he  aversion  which 
some  will  feel.  However  unwise  it  may  be  to 
Indulge  in  tbe  feeling,  human  infirmity  ta  not 
always  proof  sgainat  it  ...  To  assert  aepa- 
rateness  is  not  to  declare  inferiority  in  either. 
It  Is  not  to  declare  one  a  slave  and  the  other  a 
freeman.  Thai  would  be  to  draw  the  illoaical 
sequence  of  inferiority  from  difference  only. 
It  IS  simply  to  say  that,  following  the  order  of 
Divine  providence,  human  authority  ought  not 
to  compel  these  widely-separated  races  to  in- 
termix. The  right  of  each  to  tie  free  from 
social  contact  la  as  ciear  as  to  be  free  from  in- 
lermarfiage.  The  former  may  be  less  repul- 
sive as  a  condition,  but  not  less  entitled  to 
STOtecIion  aa  a  right.  When,  therefore,  we 
eclare  a  right  to  maintain  separate  relations 


regard  to  equality  of  righla,  ills  not  prejudice  or 
CBSle,  but  aimply  to  suffer  men  to  follow  the 
law  of  Tiices  established  by  tbe  Creator  Bim- 
■elf,  and  not  to  compel  them  to  Inlermlx  con- 
trary to  their  instincts,"  This  reasoeing  does 
not  commend  itself  cither  to  iho  heart  or  Judg- 
ment. The  negro  is  here,  and  brought  here  by 
tbe  white  man.  He  must  be  treated  as  a  free- 
man or  B  slave;  as  a  man  or  a  brute.  Tbe  bu- 
mane  and  en1i§:htened  Judgment  of  our  people 
has  decided — although  it  cost  blood  and  treas- 
ure to  so  determine— that  the  negro  ia  a  man, 
a  freeman,  a  citizen  and  entiiled  to  equal 
righla  before  the  law  wilh  Ihe  white  ma^i.  This 
decision  was  a  Just  one.  Because  it  was  Divinely 
ordained  that  the  skin  of  one  man  should  not 
be  as  white  as  that  of  anolher  furnishes  no 
more  reason  that  he  should  have  less  rights  and 

Erivileges  under  the  law  Iban  if  he  bad  been 
orn  while,  bm  cross-eyed  or  otherwise  de- 
formed. The  taw,  as  I  understand  it,  will 
never  permit  a  color  or  misfortune,  that  Gkid 
bas  fastened  upon  a  man  from  liis  birth,  to  be 
punished  by  the  law  unlesa  the  misfortune  leads 
tosome  conlacion  or  criminal  act;  nor  while 
heia  aane  and  honest  can  he  have  less  privi- 
leges than  bis  more  foilunate  brothers.  The  law 
la  tender,  rather  than  harsh,  toward  all  infirm- 
ity; and  if  to  t>e  bom  black  is  a  miafortune, 
then  thelaw  should  lessen,  rather  than  increase, 
tbe  burden  of  the  black  man's  life. 

Tbe  prejudice  against  association  in  public 
placefl  with  the  negro,  which  doeaeiiat,  to  some 
extent,  In  all  communlliei,  Um  now  than  form- 
9L.B.A. 


erly,  ia  unworthy  of  onr  race;  and  It  Is  oot  for 
Lbe  courts  to  cater  to  or  temporize  with  a  prej- 
udice which  is  not  only  not  humane,  but  no- 
reasonable.  Nor  shall  I  ever  be  willing  to 
deny  to  any  man  any  rights  and  privileaeatbat 
belong  In  law  to  any  otberman,  simply  becanae 
the  Creator  colored  him  differently  from  oth- 
ers, or  made  him  lesa  bandBome  than  his  fel- 
lows—for  something  that  he  could  not  help  in 
the  first  Instance,  or  ever  afterward  remove 
by  the  best  of  life  and  human  conduct.  And 
I  should  liave  but  little  respect  or  love  for  Ihe 
Deity  if  I  could  for  one  moment  admit  that  the 
color  was  desigued  by  U!m  to  be  forever  k 
badge  of  inferiority,  which  would  authorize  the 
human  law  to  drive  the  colored  man  from 
public  places,  or  give  him  less  rights  than  ihe 
white  man  enjoys.  Buch  is  not  the  true  the- 
ory of  either  the  Divine  or  human  law  to  be 
put  in  practice  in  a  republican  form  ot  govern- 
ment, when  the  proud  boast  is  that  "  all  men 
are  equal  before  the  law,"  The  man  who  goes 
either  by  himself  or  with  his  family  to  anublic 
place  must  expect  to  meet  and  mingle  with  all 
classes  of  people.  He  cannot  ask,  to  suit  his 
caprice,  or  prejudice  or  social  views,  that  this 
or  that  man  shall  be  excluded  because  be  docs 
not  wish  to  aasociate  witti  them.  He  may  draw 
his  social  line  as  closely  as  he  chooaea  at  home, 
or  in  other  private  places,  bat  be  cannot  in  a 
public  place  carry  the  privacy  of  bis  borne 
with  him,  or  ask  that  people  not  aa  good  or 
great  aa  he  shall  step  aside  when  he  appears. 
All  citizenawho  conform  to  the  law  hove  the 
same  rights  lo  such  place.',  without  re»ard  to 
race,  color orconditionofbirthorwealtb.  The 
enforcement  of  the  principles  of  the  Michigan 
Civil  Righla  Act  of  18S5  interferes  with  the 
social  rights  of  no  man,  but  it  clearly  cmpha- 
sizea  the  legal  rigbts  of  all  men  fn  public 
places.  Thla  idea  of  the  equality  of  the  racea 
before  the  law  was  also  shown  in  Ihe  Legisla- 
tion of  1867,  relative  to  tbe  public  schools, 
which  declared  that  "all  residents  of  any  dis- 
trict shall  have  an  equal  right  to  attend  any 
school  therein,"  Laws  of  1867,  p,  48.  Thh 
legislation  was  construed  by  this  court  as  an 
Act  to  preveut  tbe  exclusion  of  colored  chil- 
dren from  any  public  achoola  in  the  Stale,  al- 
though separate  schools  for  tbe  education  of 
blac^  and  whites  might  exist  where  the  ac- 
commodations andadvantagesof  teaming  were 
fully  equal  one  with  the  other.  PeapU  v.  Board 
of  Education,  18  Mich.  400. 

Our  holding  in  the  present  case  la  also  anp- 
ported  by  the  following  authorities:  Coger  v, 
Norihweti  U.  Pack.  Co.  87  Iowa,  146;  Clark  r. 
Board  of  Oirectert,  24  Iowa,  287;  People  v. 
Board  of  FAumtion..  101  III,  808;  Ohatt  y. 
SlephfTison.  71  111.  883;  Mftievger  v.  8taU.  85 
Neb.  674;  Bai/lie»  v.  Curry,  138  Dl.  287;  Board 
of  Edumtion  y.  Tinnon,  26  Ean.  1;  Central  R. 
Co.  V.  QTun,  86  Pa.  431;  DonneU  v.  aiaU,  48 
MiFS.  6b0;  Deeuir  v.  Benton,  27  La.  Ann.  1. 

Seealso  the  able  dissenting  opinion  of  Dan- 
forth.J:,inP«5rfey.  Ofl«ai3«r,  98  N.  Y.  468- 
166  inclusive. 

Under  (he  circumstances .  as  admitted  t>y  the 
defendant  upon  this  record,  the  only  questloD 
to  have  been  properly  submitted  to  Ine  Jury 
was  the  amount  of  the  plaintiff's  damage*. 

Tilt  ivdjpnent  it  rnetwd,  and  a  n«M  triiA 
granteawitli  eotUofbotheoitrU. 

The  other  Juctlcei  coDCOired. 


SVAD  T.  CAFTB. 
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Peter  SUAU.  Bapi., 

George  CAFFE  «t  al..  Appti. 

(....N.T >| 

'Wban  a  hiutwnd  uul  wlA  eanr  on  a 
Imilnnw  ms  partnora  tai  contraot  debta  In 
the  oouTBB  ol  tt,  the  wife  cannot  escape  llablllt; 
aa  tbe  Kround  ot  oovertuie, 

(finfffht.  Potter  and  Brodlev.  JJ-.  dfawiU 

(October  11 ISMU 

APPEAL  by  defendants  from  s  Judgment 
ol  the  General  Term  of  tbe  Supreme 
<k>art,  Firet  Denartment,  afflrmlcg a  ludgmeDt 
«[  the  New  York  Circuit  in  favor  of  plaintiff 
In  an  BCtioii  to  recover  back  money  loaned. 

Slalemenl  by  Follett,  OA.  J.  .■ 

On  tbe  29tb  of  January,  1881.  the  defend- 
ants, tben  and  now  tausband  and  wife,  exe- 
«ut^,  and,  on  June  1,  1881,  recorded  in  tbe 
office  of  the  Clerk  of  tbe  City  and  County  of 
Now  York,  a  certificate  by  which  they  as- 


porting  and  dealing  in  foreign  goods  at  the 
City  of  New  York  under  tbe  firm  name  of 
"Gleorge  Gaffe,"  whicb  was  U>  continue  from 
February  1, 1881,  to  February  1,  188«.  Tbe 
husband  was  tbe  general  and  tlie  wife  the  spe- 
cial partner,  abe  contributing  ^35.000.  There- 
after tbey  carried  on  a  business  of  the  kind 
«pecified,  at  the  City  of  New  York,  under  (he 
firm  name  selected,  until  after  the  debt  to  the 
plaintiff  was  contracted.  Between  May  23, 
18H3,  and  December  6, 188S,  the  plaintiff  loaned 
money  to  "Qeorge  Caffe''  on  account  of  which 
tbe  defendaoie  conceded  that  ihere  was  due 
tbe  plaiutiS  January  1,  1884,  t26,700.S8,  to 
recover  which  this  action  whb  hrougbt.  The 
4Jefendants  interposed  two  defenses:  1.  That 
the  parioership  or  business  relation,  whatever 
■it  was.  which  had  existed  between  them  before 
May  Id,  1883,  was  on  that  day  dissolved,  witb 


State,  be  partners  In  bnsiness,  and  that  al- 
though (bey  agree  to  become  so,  transact  bust- 
~^88  and  Incur  liabilities  as  such,  ibe  wife  ia 

)t  liable  to  the  creditors  of  tbe  firm. 

Tbe  first  question,  an  issue  of  fact,  was  cou- 
teiiled  before  a  jury  and  determined  in  favor 
of  the  plaiDtiH.  The  second  question,  an  is- 
sue of  law,  waa  decided  in  favor  of  the  plain- 
tiff  at  Ibe  circuit,  which  ruling  was  affirmed  at 
"  e  general  term.    From  this  Judgment  the  do> 

ndants  appealed  to  this  court. 

Mr.  WlUI»m  Tharp,  for  defendants,  ap- 
pellants; 

A  married  wonian  cannot  bind  herself  by 

contract,  unless  in  or  about  carrying  on  ber 
trade  or  business,  or  tbe  contract  relates  to  ber 
separate  estate,  or  inientlon  to  charge  the 
separate  estate  is  expressed  in  tbe  Instrument, 
or  tbe  debt  was  created  for  property  purchased 
by  her. 

Baratoga  OoUTUy  Bank  v.  Pniyn,  M  N.  Y. 
2S0,  aitd  cases  cited. 

There  can  be  no  valid  business  partnership 
in  Ibis  Stale  between  husband  and  wife. 

Chambotet  v.  Cagney,  S  Jones  &  S.  474; 
Zimmerman  t.  Erfiard,  S8  How.  Pr.  11,  8 
Daly,  811;  Sc/^ultzv.  Schvlb,  27  Hun.  Se,  re- 
versed. 89  N.Y.  644;  FairUev.  BtoomingdaU, 
87  Bow.  Pr.  39a,  14  Abb,  N.  C.  841;  Jaequin 
T.  Jaeqain,  16  Abb.  N.  C.  408,  noU. 

At  common  law,  a  business  copsrtnership 
between  busbHod  and  wife  was  impossible. 
They  were  regarded  as  one  person,  and  no 
contract  could  oe  made  between  them. 

BerUet  v.  Nunan.  92  N.  Y.  157,  158;  (Mi- 
man  V.  Burr,  08  N.Y.  24;  Johnton  v.  Bogeri, 
Sfi  Hun,  370. 

A  married  woman  may  deal  with  persons 
other  than  ber  husband,  with  regard  to  her 
separate  estate,  or  separate  business,  as  if  shft 
was  tfema  loU. 

Sanage  v.  ffNeil,  43  Barb.  874  ;  mite  T. 
Wager,  25  N.Y.  838;  Avltman  v.  Obermeyer,  B 
Neb.  360;  Maker  v.  B(mg»,  63  III.  161;  Bogert 
T.  Guliek,  es  Barb.  832;  BertU*  v.  Jfunan, 
wupra;  Pivmer  v.  Lord,  S  Allen,  4S2. 


mtd  tBtfe  cannot 

PHor  to  the  legislation  of  ISH,  a  married  woman 
Ikad  not  capaolC)-  U>  enter  into  portnerghlp  with 

ber  busband.    Payne  v.  Thompson,  3  West.  Bep. 

168,  M  Obfo  St  IK. 
A  married  woman  la  not  liable,  on  a  oontrsct 

made  br  her  bustnnd.  for  a  parcnenblp  conglstlD? 
■of  Umaelf  and  wUe,t>eosuBe  they 

Into  paKoersblik.    Bowber  -    "^-^ 

mg.  Sm.  ai,  no  Ttam.  UL 

A  married  woman  knot  empowered  to  make  a 
-WMtraot  ot  parbiersblp  with  ber  husband,  by  tbe 

Btatnte  givlna  bar  tberlffht  to  acqmreand  hold 
property  separate  from  hei  huahand.   Artmauv. 

Btevuton,  S  L.  B.  A.  81B.  and  nol^.  73  Mlcli.  IK. 

A  married  woman  cannot,  br  beoomlng  a  part- 
iier  with  her  husband  (a  relation  wbloh  oannot 

lesallr  exM,  purchase  ffoods  on  credit  In  the  part- 

nenhlp  name,  to  the  advantage  of  her  separate 
-eetate,  without  hiourrlng  llabllltr.   Noel  v.  EIn- 

ner,  S  Cent.  Bc^  U,  IDS  N,  Y,  Ti. 
4L.B.A. 


Where  the  wife  wes  the  sole  owner  ot  prapertf, 
and  she  and  her  buaband  were  doing  buBlneas  In  a 
Joint  firm  name,  abe  Is  bable  tor  a  debt  oontraoted 
by  him,  although,  as  t>etwaen  bar  and  her  huaband, 
DO  partnerablpoauld  exist.   Jbld. 

A  married  woman  who.  In  secret  trust  for  ber 
buaband.  beoomeea  menitiarof  a  oopartnerstalp,  la 
to-be  regarded  as  the  owner  ot  the  Intereet  die 
repreeenle,  and  can  maintain  an  action  tor  the  dls- 
eolutlon  ot  the  oopartnershlp  and  for  an  account- 
ing.   lUd. 

It  the  arrangement  whioh  led  to  tbe  nae  ot  ha 

husband's  name  with  her*  was  beyond  her  power 
t«  enter  Into,  and  If  br  reason  ot  any  technloal 
tocapaclCy  ther  could  not  contract  togpther  as  a 
flrm,  she  tt  liable  upon  a  oootract  made  In  such 
firm  name  b;  her  huttlnnd  aa  her  agent.    JMd. 

The  property  ot  tbe  wife  ot  a  partner  cannot  be 
charged  with  moneTS  drawn  by  tbe  husband  from 
the  arm's  funds  with  knowledge  of  tbe  other  part- 
ner, and  used  In  hnprorlng  ber  inoperty.  Bbaro 
V.  Hibblns,  T  Oent.  Bep.  109.  «>  H.  J.  Bg.  5» 
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Id  UBMachuaetts,  the  Harried  Woaun' 
EuabUog  AcU  sra  very  simtlai  to  those  of  ou 
Slate. 

Cathman  v  Htnry,  75  N,T.  114. 

Tbe  Maarachusetls  coorts  hare  held  that  the 
above  proviBiona  do  not  autborize  or  empower 
a  parlnerabip  between  huaband  and  wife. 

Lord  Y.  Parker,  8  Alien,  187;  Lord  v.  Da- 
vitoa,  Id.  ISI;  Mvsardt  t.  Htetau,  16.  BIB; 
Ptumer  v.  Lord,  *upra. 

Although  the  money  may  hnve  been  ad 
vanced  by  the  plaintiff,  relyiag  in  part  on  tbe 
credit  of  the  wife,  yet  tbe  wife  ia  not  liable. 

ManJiattan  Biom  Mfg.  Co.  t.  Thompmn,  I 

N.T.  80;  Baker  v.  Lamb,  11  Hun,  519;  Steond 

Nat.  Bani-T.MiO^,  68  N.T.  639:  Saratoga 


NaA  T.  MitehtB.  71  K.  T.  1»,  804;  FairUe 
T.  BUxmingdide,  14  Abb.  N.  C.  841;  JVod  t. 
Einnty,  15  Abb.  N.  C.  408. 

Mr.  Abram  KUn^.  for  [platnllfT,  reapond- 
ent: 

The  defendant  Adele  was  liable  aa  to  credit- 
on  of  tbe  firm  of  Qeorge  Caffe  as  a  partner, 
thoujch  not  liable  aa  between  ber  husband  and 
aelf. 

Biiter  T.  Sathman.  81  N.  Y.  518;  Seott  t. 
Conviay,  68  N.T.  818:  Nod  v.  Kinney,  8  Cent. 
Rep.  58,  106  N.  Y.  74;  Bamilion  v.  Bouglat, 
46  N.  T.  ai8;  Grajfy.  Kinneu,  87  Hun,  405; 
Armitagt  v.  Maet,  06  N.T.  688. 

FallAtt,  (%,  J.,  delivered  Oie  opinion  of 
tie  court: 

But  a  single  question  fa  involved  in  thfa  ap- 
peal, which  ie  wbciber  a  married  woman  wbo 
cootracta  a  debt  with  her  husband  in  a  busi- 
ness carried  on  fortheir  Joint  benefit  can  avoid 
liability  for  It  on  the  ground  of  coverture. 
The  second  section  of  chapter  80  of  tbe  Laws 
of  1860  provides  that  "a  married  woman  may 
.  .  .  carry  on  any  trade  or  buainesa  ...  on 
her  aole  and  aeparate  account,"  It  la  urged 
thatthia  language  la  not  broad  enough  lo  au- 
thorise married  women  to  engage  In  buslneaa 
aa  partaers,  or  joinlly  with  others,  or  at  least 
with  their  husbands,  but  that  Lbe  Statute  sfm- 
plv  confers  power  on  ihem  to  contract  by  them- 
aelvea  and  apart  from  others.  This  construc- 
tion la  too  narrow  and  falls  (o  express  the 
evident  Intent  of  the  Legislature,  which  was 
not  to  prescribe  the  mode  in  which  married 
women  should  carry  ou  their  business,  bnt  to 
free  them  from  the  restraints  of  tbe  common 
law  and  permit  thenj  to  engage  in  busiueas  In 
their  own  behalf  as  free  from  (he  control  of 
their  hosbands  as  though  unmarried.  Before 
tfala  Statute  the  profits  of  their  business  be- 
toDged  to  their  buabanda,  and  the  words  "sole 
and  separate  account"  were  intended  to  convey 
the  Idea  that  thebeneQcial  Interest  of  any  busi- 
ness in  which  they  might  ensage  belonged  to 
them  and  not  to  their  husbands.  Since  the 
enactment  of  this  Statute  it  has  been  held  that 
husbands  and  wivea  may  legally  contract  with 
each  other  in  reference  to  their  separate  es- 
tates (OiMn  T.  CawUy,  BO  H.  T.  600;  Bodint  v. 
Silken,  68  N.  T.  &8);  that  they  may  become 
agents  for  each  other  {Knapp  v.  Bmtth,  87  N, 
eL.K.A. 
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In  Fredcing  v.  SoOaad,  «  N.  T.  488,  It  vraa- 
held  that  a  wife  could  not  escape  liability  od  a 

iolnt  proaiisHory  note  j^ven  bj  herself  and  her 
lusband  in  payment  lor  property  purchased 
bj  ber  by  reason  of  her  coverture,  nor  by  rea- 
son of  the  fact  that  abe  contracted  Jointly  wittk- 
her  husband. 

Id  Swlt  V.  Conway,  68  N.  T.  819,  the  d«- 
fendant  and  her  huHtand  were  engaeed  in  run- 
ning a  theatre  under  the  name  of  "Mrs.  F.  B. 
Conway's  Brooklyn  Theatre, "  pursuant  to  %. 
contract  bv  which  the  profits  and  losses  wers- 
to  be  equally  shared  between  them.  To  an  ac- 
tion, hrougbt  for  the  recovery  of  the  value  of 
goods  sold,  the  wife  Interposed  the  defense  that 
she  was  not  liable  for  the  debt  because  it  waa 
not  contracted  in  any  trade  or  business  carried 
on  for  her  aole  or  separate  acconot  or  benefit,  bat 
for  the  benefit  of  a  business  carried  on  by  her- 
self and  huaband  for  their  Joint  benefit  Tbi» 
defense  was  overruled  in  the  supreme  oonrt- 
and  in  the  court  of  appeals. 

BilUr  V.  Rathman,  61  N.  T.  613,  was  an  ac- 
tion for  an  accounting  betweeo  partners.  Tfav 
plaintiff,  a  married  woman,  had  been  engaged 
in  business  with  the  defendant  under  the  name 
of  H.  Rathman  &  Co.  The  trial  court  found 
"that  the  plaintiff,  in  secret  trust  for  her  Hus- 
band, was  the  partner  of  tbe  defendant,"  and 
that  "In  respect  to  the  public"  she  was  to  be  re- 
garded as  the  real  partner,  and  ordered  an  ao- 
couutingaato  the  parinership  affaira.  Qray, 
Gommiuioner.iaiA:  "Tet  she,  having  suffered 
herself  to  he  regarded  by  the  public  as  a  part- 
ner, was  liable,  aa  such,  to  the  creditors  of  the- 
ostensible  firm;  and  having  thus  e^tpoaed  her- 
self to  such  liabiliiiea,  if  any  should  be  found 
to  exist,  she  had  to  such  extent  tlie  right,  as 
against  either  tbe  defendant  or  her  husband,  lo- 
be protected  out  of  the  share  which  would  be- 
long to  her  in  her  capacity  as  trustee  for  her 
husband,  at  whose  instance  she  undertook  th» 
trust."  This  case  does  not  decide  that  a  wife- 
may  or  may  not  be  a  partner  in  buainesa  with- 
her  huaband,  but  It,  In  effect,  decides  that  a. 
married  woman  may  be  a  partner  with  a  tbint 
person  and  that  her  husband  may  act  aa  her 
agent  In  (he  business  of  tbe  firm. 

In  Nod  V.  Kiniity,  106  N.  T.  74, 8  Cent  Repi 
58  (reversing  IB  Abb.  N.  0. 408),  an  acrion  wa»- 
brought  against  the  husband  and  wife  on  »- 
note  signed  "J.  P.  Einney  &  Co."  and  payable 
to  the  plaintiff.  The  complaint  charged  that 
the  defendants  were  liable  as  partners  under 
the  name  signed  to  the  note.  The  busband 
made  default,  but  the  wife  answered  that  ahe 
was  a  married  woman  and  that  the  note  wai- 
executed  by  her  huaband.  On  the  trial  tho 
plaintiff  put  the  note  In  evidence  and  it  ap- 
peared that  the  defendanta  wer«  husband  ami 
wife,  and  there  was  evidence  that  (he  Dote  waa 
given  for  mirrors  placed  In  hoasea  owned  by 
the  wife.  A  motion  lo  dismiss  the  complaint 
the  ground  that  tbe  note  on  Its  face  ahowed 
that  it  was  not  given  In  respect  to  her  separato- 
buslneas  or  her  estate  was  overruled.  In  con- 
sidering this  question  Danforth,  J.,  speaking 
for  a  unanimous  court,  said:  "In  tbe  case 
cited  (Vrecking  v.  BoUand,  6S  N.  Y.  4321,  ah» 
became  a  Jdnt  contractor  with  her  bnibaoA 
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s  her  busbaiia. 

._  __      re  in  Uiat  caw 

whether  the  one  paying  could  obtain  craitribu- 
tton  from  the  other,  nor  is  it  necessary  to  go 
ioto  that  queaiioD  here.  Id  that  com  both  od- 
dertook  to  pay  the  creditor.  Can  it  make  a 
dlSerenoe  In  the  measure  of  liability  (hat  in 
one  ciiae  the  married  woman  entered  In  her 
own  name  and  her  hunband  In  his  name  In  the 
execution  of  a  Joint  obligation,  and  In  theother 
case  adopted  a  name  which  represents  a  joint 
liability,  which  may  In  effect  also  be  several? ' 
^rtners  are  at  once  principals  and  a^nta — 
each  represents  the  other,  and  if  In  the  relation 
of  partnenhip  there  are  obligations  which  a 
mariied  woman  cannot  enforce  againat  her 
huslMnd,  or  the  husband  against  the  wife,  tbey 
InTolve  no  feature  of  the  present  action,  which 
osMrts  only  the  oblij^ation  of  a  debtor  to  dis- 
charge her  debt,  or  the  obligation  of  a  promis- 
or to  fulfill  her  promise," 

Partners  are  the  affenls  of  each  other,  and 
are  jointly  and  severally  liable  Tor  the  debts  of 
the  nrm, — these  being  two  of  the  essential  ele- 
ments of  a  contract  of  partnership.  It  being 
settled  that  husbands  and  wives  may  be  the 
agents  of  each  other,  and  that  they  may  bind 
themselves  by  joint  contracts  entered  Into  with 
third  peisona,  we  see  no  warrant  in  the  Stat- 
ute for  exempting  them  from  liability  to  cred- 
itora  for  debts  incurred  by  llrms  of  which  they 
ate  members.  It  has  been  so  held  in  Graff'  v. 
£tnn«v,  87  Bun,  40S,  which  afflrma  10  Xbh. 
N.  C.  887;  Zimmerman  v.  Brliard,  8  Daly,  811, 
affirmed,  8)1  N.  Y.  74;  opposed  to  these  are 
Chatnboret  v.  Cagney,  8  Jones  &  3.  474;  Kavf- 
man  v.  Behold.  87  Hun.  140.  Fairlea  v.  Komn. 
ingdale.  67  How.  Pr.  S83,  14  Abb.  N.  C.  841, 
was  reversed  in  US  Hun,  380. 

Upon  principle  and  authority,  we  think  that 
when  a  husband  and  wife  assume  to  carry  on 
a  business  as  partners  and  contract  debts  in  the 
course  of  it,  the  wife  cannot  escape  liability  on 
the  miund  of  coverture. 

Tntjadgment  ihmtld  be  ajjirmtd,  viith  eoitt. 

Tkaa.  P»rkM<  and  Brown.  JJ.,  concur. 

HaJgltt.  j:,di»endng: 

The  complaint  alleges  that  tbe  defendants 
were  copartners  In  tiaoe,  doing  business  under 
the  firm  name  and  alvle  of  "George  Caffe," 
and  that  the  plaintiff  loaned  and  advanced  to 
them  as  copartners  the  money  sought  to  be  re- 
covered In  this  action.  The  defendants  were 
husband  and  wife.  Thay  answered  aeparalely, 
each  denying  the  copartnership,  and  that  any 
money  was  loaned  to  Ibem  as  copartners,  and 
the  aefendant  Adele  Marie  alleged  her  mar- 
fiage  to  the  defendant  George  ana  that  ahe  waa 
during  the  time  mentioned  In  the  complaint 
bis  lawful  wife.  The  question  as  to  the  exis- 
tence of  tbe  copartnership  was  controverted 
upon  the  trial.  The  verdict  was  in  favor  of 
the  plaintilf,  thus  dlapoelng  of  that  question. 
The  entire  biiginesa  was  transacted  by  tbe  de- 
fendant George  Caffe,  and  the  loans  were  made 
t^  bim,  tbe  defendant  Adele  Marie  taking  no 
part.  The  plaintiff  is  the  brother  of  the  de- 
fendant Adele  Marie,  and  knew  of  (be  relation 
cxitting  between  the  defendants.  He  was  at 
9L.R.A. 


work,  oa  he  claims,  for  the  Arm  upon  a  salary 
at  the  time  tbe  loans  were  made.  There  ia  no 
evidence  constituting  an  estoppel  on  the  part 
of  the  wife,  and  tbe  sole  question  left  for  our 
determination  is  whether  a  wife  can  lawfully 
engage  in  a  buslneas  copannersblp  with  her 
husband  and  be  bound  by  the  contracis  made 
hy  him  as  a  copartner. 

This  question  was  considered  in  the  case  of 
Sai^fman  y.  Behotgil,  87  Hun,  140,  in  which  it 
was  held  by  the  General  Term  of  the  Fifth  De- 
partment that  the  Statute  enabling  a  married 
woman  to  enter  into  contracta  and  to  carry  on 
any  trade  or  business  and  pertorm  any  labor 
or  services  on  her  sole  and  separate  account, 
did  not  authorize  or  empower  iier  to  enter  into 
a  copailnersbip  with  her  husband  for  tbe  pur- 
pose of  carrying  on  a  trade  or  business. 

The  question  was  also  considered  at  about 
the  same  lime  in  the  case  of  Qr(^  v.  ift»n<v, 
87  Hun,  406,  In  which  the  General  Term  of 
the  Second  Department  reached  the  opposita 
conclusion,  affirming  15  Abb.  N.  C.  897. 

In  the  case  under  consideration,  Davis,  P.  J., 
of  tbe  Firat  Department,  in  disposing  of  tha 
case,  says:  "In  my  Individual  opinion  tbe  de- 
cision \aKaufman  v.  Sehoeffel,  tupra,  is  a  cor- 
rect determination  of  tbe  law,  aa  I  think  the 
contrary  ruling  la  adverse  to  the  spirit  and  In- 
tention of  the  Harried  Woman's  Acta,  which 
were  to  seporale  the  estate  of  a  married  woman 
from  that  of  her  busband,  and  to  completely 
establish  Its  separate  character  during  cover- 
ture and  not  enable  her  to  so  commingle  it  In 
copartnership  aa  to  clothe  him  with  the  power 
and  title  which  copaitnen  poaaeai  In  law."  35 
W.  D.  2M. 

Tbe  question  was  previously  considered  in 
the  case  of  OhaiTJkrtet  v.  Cagney,  8  Jonea  &  B. 
474,  in  which  Bedgwick,  J.,  Bays,  that  "tbe 
law  has  made  such  rules  In  respect  of  the  rela- 
tions of  man  and  wife  that  it  would  be  incoD- 
sislent  with  those  that  they  should  become 
partners  in  business.  Tliere  is  no  doubt  that 
tbe  various  Acta  for  tbe  protection  of  a  mar- 
ried woman's  properly  have  left  her  in  many 
respects  aa  the  common  law  placed  her,  under 
the  control  and  in  the  power  of  her  busband. 
.  .  .  Such  a  dominion  and  control  cannot  ba 
exercised  by  one  partner  in  buaineas  over  an- 
other without  a  change  of  those  legal  relations 
which  have  formed  the  important  character- 
istic of  a  partnership.  In  case  a  wife  has  a 
separate  properly,  although  domestic  circum- 
stances may  keep  her  liome  or  she  may  be 
kept  there  by  the  lawful  exercise  of  the  hus- 
band's power  over  her  In  a  proper  contingency, 
he  will  not  have  power  to  dispose  of  that  prop- 
erty. If  they  are  business  [Mrtners  he  might 
legally  keep  her  home  and  legally  dispose  of 
the  partneiship  property  at  the  place  of  busi- 
ness. 1  do  not  believe  that  tbe  Legislature 
contem])laled  auch  an  incongruity  of  rights 
and  duties  which  accompany  tlie  formation  of 
business  partnerships  between  buatmnd  and 
wife." 

In  iii.e  CMOot  Zimmermany .  Etrhard.  58  How, 
Pr.  11,  Beach,  J.,  in  the  New  York  Common 
Pleaa,  reached  the  conclusion  that  the  wife 
may  contract  with  her  busband  a  valid  business 
copartnership.  His  opinion,  however,  does  not 
appear  to  have  been  concurred  in  I'y  the  re- 
maining memberaof  the  conrL    Van  Brunt,/., 
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Kik  ft  aetXBKHj  to  pbbb  upon  the  queslIoD 
whether  or  not  if  a  married  woman  enlera  into 
B  copartnerahip  with  her  husband  she  can  avail 
herself  of  the  defense  ol  coverture,  for  the 
reason  that  such  defense  is  pereonal  to  her  and 
fche  may  avail  herself  of  it  or  not  hs  she  sees  Qt. 
Larremore,  J,,  coDcurred  in  the  result,  bat  evi- 
dent!; not  upon  this  question,  for,  in  the  case 
of  Jacquiti  V.  Jacqvin,  he  reached  the  conclu- 
don  that  the  common-taw  relation  of  husband 
and  wife  had  not  been  changed  so  as  to  permit 
a  business  copartnership  between  them.  See 
note  to  Noel  v.  Kintiey,  15  Abb,  N.  0.  408. 


which  Westbrook.tT,  ct  special  lerm,  considers 
tbe  question  in  an  elaborate  opinion,  reachinK 
'.he  conclusion  that  business  partnerships  be- 
.ween  husband  and  wife  are  not  authorized  bj 
tbe  Statute,  and  that  tbe  conclusion  of  Beach, 
J.,  in  the  case  of  Zimmtrman  v.  Er/iard,»upra, 
cannot  be  sustained  and  should  not  be  fallowed. 
And  to  tbe  same  effect  is  the  decision  of  the 
OenemI  Term  of  the  Cft;  Court  of  Brooklyn  In 
the  case  of  Noel  v.  Kinney,  15  Abb.  N,  C,  403. 
In  the  case  of  Biilar  v.  liathman,  61  N.  T. 
613,  the  plaintiff  was  a  married  woman  and  bad 
been  en^ged  In  business  as  a  copsrtuer  with 
the  defendant  under  tbe  firm  name  of  Ruthman 
&  Co.  It  was  found  that  she  was  engaged  as 
such  copartner  in  secret  trust  for  her  husband, 
although  she  had  furnished  from  her  separate 
properly  the  funds  with  which  the  coparlner- 
■hip  busioeu  was  carried  on.  A  disagreement 
having  arisen  as  between  the  copartners  she 
brought  an  action  for  a  dissolution  and  an  ac- 
COunUng.  The  defendant  claimed  that  under 
the  Statute  authorizing  a  married  woman  to 
carry  on  any  trade  or  business  and  perform  any 
labor  and  services  for  her  sole  and  separate  nc- 
count  she  was  not  empowered  to  enter  into  a 
partnership  business  in  which  she  had  no  inter- 
est oilier  than  as  trustee  for  another.  The  court 
in  answer  to  that  claim  says:  "All  this  may  be 
conceded  so  far  as  it  regards  her  husband  and 
his  creditors.  As  to  the  creditors  of  her  hus- 
band, he  and  not  she  would  doubtless  be  re- 
Eirded  the  real  partner.  Yet  having  suffered 
erself  to  be  regarded  by  the  public  as  a  part- 
ner she  wasllabie  as  such  to  tbe  creditors  of  the 
ostensible  firm,  and  having  thus  exposed  herself 
to  such  liabilities,  if  any  should  be  found  to 
exlBi,  she  had  to  such  extent  the  right,  as 
against  either  tbe  defendant  or  her  husband,  to 
be  protected." 

In  the  case  of  Noel  v.  Kinney,  106  N.  T,  74, 
SCent.  Rep.  58,  it  was  held  that  thedefenseof 
coverture  did  not  protect  the  wife  for  a  debt 
contracted  for  the  improving  of  her  real  and 
separate  estate  and  for  which  she  was  bound  to 
the  same  extent  as  if  a  fame  aoie;  that  she  was 
estopped  by  her  acta  and  declarations  in  the 
matter.  Danforlh,  J!,  In  delivering  the  opin- 
ion of  the  court,  says:  "  There  was  evidence 
from  which  the  Jury  might  have  found  that  she 
was  the  owner  of  improved  real  estate  in  the 
City  of  Brooklyn;  that  theconsiderallon  of  the 
note  was  the  purchase  price  of  mirrors  placed 
Id  houses  built  upon  her  land  and  that  the  mir- 
rors were  unpaid  for.  The  note  was  fairly 
taken  and  tbe  constderatlon  delivered  upon  tbe 
representation  by  the  husband  that  the  wife  waa 
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the  sole  owner  of  tbe  property,  and  that  the 
name  of  J.  P.  Einney  ft  Co.  was  used  as  mere 
matter  of  convenience  in  transacting  her  busi- 
ness. It  does  not  appear  that  there  was  say 
business  except  in  relation  to  the  houses.    No 

3iiestion  was  made  as  to  the  authority  of  tbo 
efendant's  husband  to  execute  the  note  nor  aa 
to  the  truth  of  his  re  present  at  ions."  In  this 
case  Uie  question  under  consideration  was  held 
not  to  be  Involved,  and  tbe  court  expressly 
states  that  it  is  not  decided.  But  in  the  case  of 
JJtndriekt  v.  ;*mm,  117  N.  T.  411,  6  L.  R.  A. 
6S9,  it  does  appear  to  us  that  the  que!>tioD 
was  decided.  Andrews,  J.,  In  delivering  the 
opinion  of  thecourt,  says:  "  The  point  on  this 
appeal  respects  the  right  of  the  plaintiff  to  have 
the  contract  made  with  his  wife  enforced 
against  her  estate.  The  contract  was  void  at 
law.  The  common-lew  doctrine  that  husband 
and  wife  could  not  contract  with  each  other  has 
not  been  changed  in  this  State  by  legislation 
respecting  the  rights  of  married  women.  The 
entire  and  absolute  disability  of  married  women 
to  enter  into  any  leeal  contract,  which  was  a 
stubborn  and  inflexible  principle  of  the  com- 
mon law,  has,  indeed,  in  some  respects,  been 
modified.  She  may  now,  under  our  laws,  pur- 
chase real  and  personal  property  and  carry  on 
business  on  iier  own  a(»iount,  and,  as  incident 
to  these  rights,  she  may  enter  into  contracts 
with  third  persons  for  the  purchase  and  sale  of 
properly,  or  in  the  prosecution  of  her  separate 
business,  enforceable  In  a  legal  action  to  the 
sameeit^nt  as  though  she  was  a/nn«K4«.  But 
the  dlsubilitv  to  deal  with  her  husband,  or  to 
make  a  binding  contract  with  him,  remains 
unchanged.  Contracts  between  husband  and 
wife  are  invalid  as  contracts  in  the  eye  of  a 
court  of  law  to  the  same  extent  now  as  before 
tbe  i«cent  legislation."  See  also  Yale  v.  Ded- 
erer.  18  N.  Y.  3«5:  WMlt  v.  Wofftfi-,  25  N.  Y. 
828. 

In  other  States,  whero  the  statute  is  similar 
to  our  own.  It  has  been  held  that  a  husband  and 
wife  cannot  enter  into  a  business  copartnership. 
iOTd  V.  Parker,  8  Allen,  137;  Zcrdv.  Davitim, 
Id.  131;  EilvoTiU  V.  8t«vimM.  Id,  815;  Piumer 
V.  Lord,  8  Allen,  480-463;  Ptumer  v.  Lord.  7 
Allen,  481;  SMnl«r  v.  Snnf/'onf,  140MaBi.  S21, 
1  New  Eng,  Rep.  459;  Payne  t.  Thcmpaon,  44 
Ohio  St.  192,  8  West.  Rep.  153;  Uaat  v.  8hav, 
91  Ind.  884-890;  Scarlett  v.  Snodffram,  93  Ind. 
262;  Baiaett  v.  8/iepardaon.  52  Mich.  8;  Artman 
V.  Fergwaon,  73  Mich.  148,  3  L.  R-  A-  848. 

So  much  for  the  authorities  bearing  upon  tho 
question.  Tbe  Statute  provides  that  a  married 
woman  may  bargain,  sell,  assign  and  transfer 
her  separate  personal  property  and  carry  on 
any  trade  or  business  and  perform  any  labor  or 
services  on  her  sole  and  separate  account,  and 
the  earnings  of  any  married  woman  from  her 
trade,  ImsiueBS,  labor  or  services  shall  be  her 


sole  and  separate  property,  and  may  be  used 
invested  by  her  in  her  own  name.  Ia'~  "" 
chap.  90, 


1800, 


llie  question  is  as  to  the  construction  of  this 
Statute,  for  at  common  taw  a  husband  and  wife 
could  not  contract  together  a  business  copart- 
nership. Tbe  disabilities  of  a  married  women 
to  contract  are  general  and  her  capabilities  are 
created  by  statute.  They  are  few  In  number 
and  limited.  Her  general  engagemenU  or* 
void  nnleai  authorised.    AiuA  v.  MitdM,  71 


18801 


Stamm  t.  Boer  wick. 


am 


N.  T.  1Q»-«M;  Bertlei  t.  mnan.  03  N.  Y. 

isa-ieo. 

Prior  to  tht  Act  of  18S4,  to  wbicb  we  ataall 
mbHequeatlf  allude,  Bbe  could  cot  bind  bereelf 
by  conlract  unteM  tbe  obligation  was  created 
bj  ber  in  or  about  carrylne  on  ber  trade  or 
bnsiaeai;  or  the  contract  relatea  l«  oi  is  made 
for  tlie  t^neflt  of  ber  separate  eslaie;  or  Inten- 
tion to  charge  tbe  teparste  estate  ta  expressed 
in  tbe  inetrument  oi  conlract  Itj  nbicb  tbe  lia- 
bllily  is  created;  or  tlie  debt  was  created  for 
property  purchased  by  ber.  Saratoga  Oounig 
Bank  V.  Pruyn.  90  N.  T.  260-254. 

Tbe  Statute  alluded  lo  does  not  absolve  ber 
from  the  duty  to  render  lo  ber  busband  such 
serTices  in  bis  bousebold  as  are  commonly  ex- 
pected of  a  married  woman  In  her  station  in 
life.  It  was  tbe  purpose  of  tbe  Statute  to  secure 
to  tbe  married  noman,  free  from  the  control  of 
ber  bnsband,  tbe  earnings  and  proflU  of  her 
own  bualnesB  end  her  own  labor  and  services 
carried  on  and  performed  on  ber  own  and  sep- 
■nle  account,   which  at  common  law  would 


:;  Johnicm  f.  Bogert,  85 
Hud,  370. 

Tbe  words  "on  her  sole  and  separate  account," 
appearing  in  the  Statute,  must  be  beld  to  limit 
and  qualify  the  words  "trade  or  business,"  as 
well  as  Ibe  words  "labor  or  services."  The 
words  "  trade  or  business  "  are  connected  with 
tbe  words  "labor  or  services"  by  tbe  con- 
junction "and;"  and  tbe  phrase  "on  her  sole 
And  separate  account"  evidently  was  Intended 
to  refer  back  and  qualify  tbe  words  "  trade  or 
business."  So  that  the  meaning  is  tbe  same  as 
If  It  read  that  a  married  woman  may  carry  on 
any  trade  or  business  on  ber  sole  and  separate 
account,  and  perform  any  labor  or  services  on 
ber  sole  and  separate  accounL  Tbe  section 
preceding  the  one  under  consideralion  provides 
that  the  properly  which  a  married  woman  ac- 
quires "  by  ber  trade,  busraess,  labor  or  serv- 
ices, carried  on  or  performed  on  her  sole  and 
X 'ate account,"  etc.,  shall  be  and  remain  ber 
and  separate  properly.  The  phrase  "on 
her  sole  and  separate  account"  In  this  section 
unquestionably  refers  back  and  limits  or  qual- 
ifies tbe  words  "  trade,  business,  labor  or  serv- 
icea,"  and  this  la  evidenced  from  tbe  phrsse 
"carry  on  or  perform."  Tbe  words  "carry 
(ni"r^cr  to  her  trade  or  business,  and  tbe  word 
"perform"  to  her  labor  or  services.  To  the 
nme  effect  is  tbe  concluding  portion  of  tbe 
sentence  which  follows  tbat  under  considera- 
tion. 

Whether  or  not  a  married  woman  may  en- 
gage in  copartnersbip  business  with  a  person 
other  than  ber  husband  il  is  not  necessary  now 
to  consider.  If  di«qualiSed,  it  is  by  reason  of 
the  eiislenceot  her  bu-f  band.  By  ber  marriage, 
her  person  became  united  with  that  of  her  bus 
band,  so  tbat  in  law  they  were  reearded  as  one 
person.  If  tbe  husband  should  die,  or  tbe 
marriage  be  dissolved,  her  disabilities  would  be 
removed.  In  using  the  words  "  sole  and  sep- 
arate" tbe  Legislature  doubtless  had  in  mind 
the  huslnnd.  and  these  words  were  evidently 
intended  lo  refer  lo  him. 

We  consequently  are  of  Ibe  opinion  that  the 
oommoD-law  disability  of  a  married  woman  to 
engage  bi  a  business  copartnership  with  her 
hustMod  still  continues,  and  has  not  been  re- 
•  L.R.A. 


moved  by  the  Statute.  This  view  appear*  to 
br  sustained  by  tbe  more  recent  tegisiation  on 
tbe  subject.  By  chapter  881  of  the  Laws  of 
1B84,  it  is  provided:  "A.  married  woman  may 
contract  to  the  same  eitent,  with  like  effect  and 
in  the  same  form,  as  if  unmarried,  and  she  and 
ber  separate  estate  shall  be  liable  thereon,. 
whether  such  contract  relates  to  her  separate 
business  or  estate  or  otherwise,  and  in  no  case 
shall  a  chsrge  upon  ber  separate  estate  be  nec- 
essary. This  Act  sliall  not  affect  or  apply  to 
any  contract  that  shall  be  made  between  hus- 
band and  wife,"— thus  specially^  excepting  from 


appears  to  us  that  the  motion  made  at  tbe  close 
of  tbe  plaintiff's  case  to  dismiss  tbe  complaint 
as  to  tbe  defendant  Adele  Marie  Cafle  sbould 
have  been  granted,  and  tbat  tbe  exception  to 
such  refusal  is  welt  tahen. 

The  judgment  as  lo  the  defendant  Adele 
Harie  Caffe  should  l>eievereed  and  a  new  trial 
fcrsnted,  with  costs  lo  abide  the  event;  but  the 
Judgment  as  to  tbe  defendant  Oeorge  CaCCe 
should  be  affirmed,  with  costs. 

Potter  and  Br»dler<  JJ,,  cODCOt. 


Edward  8TAMM,  Rupt., 
George  H.  B08TWICK,  Appt. 
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Tba  vrord  ''pnreha^a"  fuolndea  kn  ■» 
qnlaltlon  bj  devlae  In  I^wi  1875.  ebap.  U, 
providing  that  If  a  oltlzen  or  alien  resident  who 
shall  purcbase  and  lake  a  oonverance  of  teal 
estate  wf thin  tbe  State  shall  die  Inteotata  leaving 
penons  who,  ocoonilas  (o  the  Btatutee.  would 
answer  tbe  doorlirtioD  of  Wra  to  bim,  suob  per- 
sons, although  aliens,  shall  bo  capable  of  taUng 
and  holdinx  as  hein  all  .tbe  teal  estate  owned  bg 
Mm  at  the  tbne  of  hia  deMh. 

(October  T.  IBeOD 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Eupreme  Court, 
First  Department,  afflrrairg  a  iudgmenlof  the 
New  York  Circuit  in  favor  of  plaintiff  in  an 
action  brongbt  to  determine  Ibe  title  to  a  cer- 
tain piece  of  real  estate.     Afflrmtd, 

SlalemeDt  by  Brown,  J.! 

This  action  was  brought  to  determine  the 
title  to  real  estate  in  the  City  of  New  York. 
Eliza  Anderson,  a  native-born  citizen  of  the 


UnitedBtates,  died.  In  the  year  1867,  seised  and 
nossessed  of  the  property  in  ques 
last  will  and  t«atamenl  by  which  she  devised 


,  leaving 


the  said  premises  to  her  niece,  Eliza  Anderson, 
for  the  term  of  her  natural  life,  remainder  In 
fee  to  ber  lawful  issue.  Eliza  Anderson,  the 
niece,  was  a  native  citizen,  and,  si  the  time  of 
her  aunt's  death,  was  tbe  wife  of  the  plaintiff. 
The  only  iraue  of  the  niece  was  Elizabeth 
Stamm,  who  survived  her  mother.  Upon  the 
death  of  her  mother  Elizabeth  entered  into 
possession  of  the  premises,  and  continued  in 
the  actual  possession  thereof  umil  her  death  in 
Si'piember,  1881.  She  was  a  native  citizen  of 
the  0nited Stales,  anddied  iotealate,  unmarried 
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ud  without  lame,  leavioc  her  f  ftlbei,  the  plain- 
tiff, Burrivitg  her.  Upon  her  death,  the 
pUiotiff  took  possession  of  the  premises,  and 
occupied  them  antil  the  commence  meat  of  this 
action.  The  plaiDtifl  was  horn  !□  the  Elector- 
ate al  Hesse,  in  I»i9.  He  came  to  the  United 
States  iD  1880,  and  has  since  resided  here.  He 
flled  his  declaration  to  become  a  citizen  in  Oc- 
lober,  188) ,  and  was  naturalized  in  1884.  The 
defendant  is  a  brother  of  the  plaintiff's  wife,  a 
native  citizen  and  of  full  age,  and  was  entitled 
to  satd  premises  as  heir-at-law  of  said  Elizabeth 
Stamm,  unless  the  plaintiff  has  the  capacity  to 
inherit  and  hold  real  estate  within  the  State. 

Metiri.  Lewla  Johnson.  l!dir»rd  W.  S. 
Johnaon  and  Tllton.  for  appellant: 

The  plaintiff  has  no  right  or  ti tie  Id  or  to  the 
lands  in  question  under  the  Act  of  184-1,  aa 
amended  by  Laws  187S,  chap.  SO,  becauae  Eliz- 
abeth Btamm,  his  daughter,  did  not  "pur- 
chase and  take  a  conveyance"  thereof  within 
the  meaning  of  that  Act. 

BmitA  V.  Ifeie  York.  47  How.  Pr.  280;  Good- 
rich  y.  StiiteU,  42  N,  Y.  182;  Benty  v.  Brook- 
lyn Benee.  Boe.  80  N.  T.  338;  iuftri  v.  Simer, 
le  Hun,  see,  afBrmed,  80  N.  T.  171. 

The  capacity  to  take  by  descent  must  exist 
at  the  time  the  descent  happens. 

PtopU  V.  Conkiin,  2  Hill,  87. 

The  Statute  in  que»tii)D,  being  In  derogation 
of  the  common  law.  Is  to  be  construed  strictly. 
The  intention  of  the  Legislature  evidently 


tolin 


^the 


f  the 


!S  of  ordinary  commercial  purchases  and 
conveyances. 

Durando  ■i.I>wando,^'S.Y.W,l;MeCartet 
T.  Orphan  Atylam  8oe.  9  Cow.  4fl7. 

JUtttri.  Coadert  Brothera,  with  Mr, 
Pftul  Fuller,  for  respondent: 

Elizabeth  Stamm  tooli  this  property  by  pur- 
chase. She  took  bv  the  devise  under  the  will 
of  her  great  aunt,  Eliza  Anderson. 

naU  T-  Hall,  81  N.  Y.  184. 

Brown,  J.,  delivered  the  opioloD  of  the 

The  aingle  questioD  Involved  In  thfa  appeal 
la  whether  a  resident  alien,  who,  according  to 
the  statutes  of  this  State,  would  answer  the 
description  of  heir  of  a  deceased  citizen,  can 
inherit  and  hold  real  estate  owned  and  held  by 
such  deceased  citizen  at  the  time  of  his  death. 
By  cbap.  38,  Laws  18TS,  it  Is  provided  as  fol- 
lows: "If  any  alien  resident  of  this  State,  or 
any  naturalized  or  native  citizen  of  the  Cnited 
Slates,  who  has  purchased  and  taken,  or  who 
hereafter  shall  purchase  and  lalte,  a  convey- 
ance of  real  estate  within  this  State,  has  died, 
or  shall  hereafter  die,  leaving  persons  who,  ac- 
cordinfi  to  the  elalutcs  of  this  State,  would  an- 
swer the  description  of  heirs  of  such  deceased 
Serson,  .  .  .  such  persons  to  answering  the 
escription  of  heira  .  .  .  of  such  dccensca  per- 
son, whether  they  are  citizens  or  aliens,  are 
hereby  declared  and  made  capable  of  tailing 
and  holding,  and  may  take  and  hold,  as  heirs 
...  of  such  deceased  person,  as  if  they  were 
citizens  of  the  United  States,  the  land  and  real 
estate  owned  and  held  by  such  deceased  alien 
or  citizen  at  the  time  of  bla  death." 

The  appellant  contends  that  this  Statute  has 
DO  application.  Inasmuch  aa  Elizabeth  Stamm, 
0  KR.  A. 


the  decadent,  bad  not  purchased  and  taken  a 
deed  of  the  lands  in  question,  but  acquired 
them  aa  devisee  under  her  mother's  wUt.  The 
popular  and  commercial  meaning  of  the  words 
"to  purchase"  is,  doubtless,  "to  buy,"  but  in 
general,  in  law,  the  words  have  a  more  ex- 
tended meaning,  and  include  every  mode  of 
acquiring  land  except  by  descent.  "There  are 
two  modes,  only,  regarded  as  'classes.'  of  ac- 
quiring a  title  to  land,  namely,  descent  and 
purchase;  purchaae  including  every  mode  of 
acquisition  known  to  the  law,  except  that  by 
which  an  heir  on  the  death  of  an  ancestor  be- 
comes substituted  In  his  place  aa  owner  by  the 
act  of  the  law."  8  Washb.  Real  Prop.  280; 
Janiti  V.  More}/,  2  Cow.  246;  MeOarUe  r.  Or- 
phan Am/lum  Soe.  &  Cow.  487-S07;  Bmt  v. 
YanAUtBne,  15  Barb.  668-572. 

Many  cases  could  be  dted  where  courts  have 
given  the  restricted  meaning  to  the  word,  in 
the  coostructino  of  statutes,  and  to  carry  out 
the  indent  of  the  Legislature,  but  we  are  of  the 
opinion  that  In.lhia  case  the  intention  of  the 


Act  of  1875  was  an  amendment  of  chapteT261, 
Laws  1874,  which  amended  section  4,  chap. 
lis.  Laws  1845.  In  the  principal  Act,  the  L^ 
islature  dealt  with  the  acquisition  and  disposi- 
tion of  real  property  by  resident  aliens.  The 
Act  la  entitled  "An  Act  to  Enable  Resident 
Aliens  to  Hold  and  Convey  Real  Estate,  and 
for  Other  Purposes."  Section  1  empowered 
resident  aliens  to  hold  real  estate  acauired  by 
grant  or  devise.  Section  3  gave  aower  to 
vrivea  of  soch  aliens.  Section  8  gave  dower 
to  alien  wives  of  citizens.  Section  SconSimed 
grants  and  devises  made  by  resident  aliens,  and 
section  6  empowered  such  aUens  who  had  ac- 
quired or  who  should  thereafter  acquire  real 
estate  by  grant  or  devise  to  grant  and  devise 
the  same  to  any  citizen  or  resident  alien. 
These  and  other  sections  of  the  Act  indicsta 
clearly  the  scheme  of  the  Legislature.  Resi- 
dent aliens,  who  made  and  filed  the  deposillon 
required  bv  the  first  section  of  the  Act,  were 
made  capaole  of  taking  and  holding  real  es- 
tate, and  disposing  of  it  in  the  manner  staled, 
the  same  as  if  they  were  citizens.  Every  mode 
of  acquisition  and  disposition  of  land  of  resi- 
dent aliens  was  provided  for,  except  that  by 
descent.  We  find  that  covered  by  the  4th  sec- 
tion of  the  Act.  If,  however,  the  appellant's 
construction  of  that  section  Is  to  prevail,  alien 
heirs  would  not  inherit,  unless  the  intestate 
had  acquired  some  or  all  of  his  property  by 
deed.  If  the  intestate's  land  had  come  to  him 
by  devise  the  4th  section  of  the^6tatu(e  would 
be  inoperetive.  On  the  other  hand,  if  he  had, 
at  some  time  during  his  life,  acquired  some 
land  by  deed,  then  all  the  land  owned  at  the 
time  of  his  death— that  which  he  held  by  de- 
vise as  well  as  ihat  held  by  deed — would  pass 
under  section  4,  and  it  would  be  no  bar  to  the 
operation  of  the  Statute  that  the  land  acquired 
by  deed  was  not  owned  at  the  time  of  his 
death.  A  purchase  by  deed  of  some  land,  no 
matter  how  insignificant  the  quanltty,  or  how 
remote  from  the  time  of  the  ancestors  decease, 
would  be  in  the  nature  of  a  condition  prece- 
dent to  Inheritance  by  alien  heirs.  There  U 
certainly  no  public  policy  which  dictates  such 
a  reading  of  the  Statute,  aod  no  reaaon  is  ap- 
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fMKDt  wh;  tbe  LegUlslure,  fntendiDg  sa  It  did 
Ihal  alienB  should  Inherit  and  hold  real  estale 
within  tbe  Siale,  Bbould  have  made  tbe  tnher- 
-ftanc*  depend  upon  a  purchase  bj  deed  by  tbe 
ftnceator,  a  fact  whicb,  in  the  general  operation 
of  the  Statute,  would  be  of  no  impoTtance. 
The  iDtention  of  the  LegUlature  it  clearly  ex- 
preswd  that  resldeot  aliens  may  grant  and  de- 
vise all  land  that  tbey  are  made  capable  of 
holding  hy  the  Act  in  question,  and  I  (hink  It 
-was  equsjiv  the  inteDtion  that,  if  Iber  failed  to 
dispose  of  It  by  de6d  or  will,  it  should,  by  sec- 
tion 4,  pass  to  those  there  made  capable  of  tak- 
ing and  holding  it.  There  Is  no  particular 
-sigDiflcstion  in  tbe  expression  "lake  a  convev- 
aace,"  as  the  lenn  "conTeyanoe"  la  as  appll- 
-cable  to  the  will  in  the  case  of  a  devise  aa  it  is 
■to  a  deed  im  C  case  of  a  grant.    These  view* 


require  that  the  word  "purchase"  should  btt 
given  its  broadest  meaniog,  which  would  in- 
clude alt  land  acquired  by  devise.  Tbe  Act  of 
1874  added  naturalized  and  native  citizens  to 
the  class  of  persona  from  whom  aliens  might 
inberit,  and  the  Act  of  18TS  permits  aliens  to 
take  as  devisees  as  well  as  heirs.  Our  conclu- 
sion ia  that  Elizabeth  Stamm  held  the  land  in 
Sieation  as  purchaser,  and  the  plaintiff  had 
e  capacity  to  inherit  as  her  heir.  As  sgaloat 
every  person,  except  tbe  State,  he  could  hold 
the  Isod  without  making  the  depoeltioo  re- 
quired by  the  let  section  of  the  Act;  and 
whether  or  not  his  title  was  good  agaiost  the 
State  ia  a  question  with  which  the  defendant 

1^ Judgment  t/iouid  be  afflrmid,  tcitA  unit. 


KENTUCKY  COURT  OP  APPEALS. 


Evarts  U.  BLAND  tft  at. 
(....Ky...„l 


•A  dMtermtton  In  «,  will  eirt»bUsIdiic  » 
tnut  flutd,  tbe  Inoome  of  which  la  to  be  paid 
ann>uill7  to  a  certain  panon  for  life,  that  suob 
Income  shall  not  be  subject  to  tbe  debU  of 
the  beDeflclarr.  and  that  U  any  attempt  Is 
nade  to  subjeot  It  to  nicb  det>ts  It  shaL  be 
added  to  the  pdnclpal  and  thebenendar?  shall 
leoelva  no  part  of  It,  «ill  not  take  It  out  of  the 
operation  of  a  statute  maklnR  Imst  estatea  lub- 
]eot  to  the  debts  of  tJioae  to  whose  use  tbe;  are 
bold,  where  tbe  beneflolary  Is  livan  power  to 
dispose  ot  the  principal  by  will. 

(Beptembnr  (0,18)0.) 

APPEAL  by  plaintiff  from  a  Jndgment  of 
the  Circuit  Court  for  Hardlo  County  in 
favor  of  defendants  In  an  action  brought  to 
aubject  a  trust  fund  held  to  the  use  of  defend, 
ants  to  the  payment  of  their  debts.    Betened. 
The  facts  are  fully  stated  in  the  opinion, 
Mr.  3.  P.  Hobaou  for  appellant. 
JfsMTi.  B«ah  A  Robertaon  and  E.  D. 
Wftlk«T  for  appellees. 

Holt.  Ch.  J.,  delivered  the  opinion  of  the 

The  administrator  of  Henry  Bland  having 
obtained  a  Judgment  and  a  return  of  nvlla 
bona  agalaat  the  appellees,  E.  U.  and  J.  U. 
Bland,  brought  tbis  action  to  subject  to  the 
payment  of  his  debt  property,  or  the  proSta 
thereof,  which  he  claims  is  held  In  trust  for 
them  under  the  will  of  their  sister,  Haria  Bland. 
The  question  Is  whether,  under  Its  provisions, 
tbey  own  any  estate  or  interest  which  can  be 
subjected  by  aolt  to  the  payment  of  the  debt. 
The  will  provides:  "(1)  I  bequeath  and  devise 
to  the  tnutee  hereinafter  named  all  the  prop- 
erWnot  otherwise  disposed  of  that  I  may  possess 
ana  own  at  my  death,  real,  personal  and  mixed, 
in  (TDsL  and  for  the  following  purposes:  It  is 
my  win,  if  It  can  be  effectuated,  that  my  Itrolh- 
4I..R.A. 


ers  Evarts  and  James  shall  each  annually,  or 
at  shorter  periods,  in  dtstretion  of  said  trustee, 
receive  from  said  trustee  the  rents.  Interests, 
dividends  and  proflls  of  my  estate,  each  one 
half  ibereof.  It  is  also  my  desire  that  their  In- 
terest, and  that  of  each  alone,  in  tbe  rents,  etc, 
of  my  estate,  shall  in  no  manner,  directly  or 
indirectly,  be  subject  to  the  debts  of  my  said 
brothers,  or  either  of  them,  which  now  exist, 
or  whieh  tbey  may  hereafter  create:  and,  being 
advised  that,  if  the  right  of  my  said  brotheia 
OT  either  of  them.  In  and  to  said  rents,  etc.,  U 
made  absolute,  certain  and  Indivisible,  their 
creditors,  tontrary  to  my  wish  and  will,  may 
possibly  subject  the  said  rente,  dividends,  etc., 
to  their  claims:  Now,  therefore,  to  meet  this 
state  of  case,  I  declare  the  right  of  my  Bald 
brothers  torecdve  said  rents,  prod ts,  etc,  shall 
only  accrue  annually,  and  that  the  same  shall 
be  paid,  one  half  to  each,  by  my  said  trustee 
for  their  own — their  present  or  future — use,  or 
for  their  voluntary  disposition  thereof,  and  if, 
by  any  legal  prOH^eedlngs  ajiainst  said  trustee, 
or  my  said  brothers,  or  either,  the  said  rents, 
etc.,  shall  be  attempted  to  be  subjected  to  the  ' 
debts  of  my  said  brothers,  or  either,  then  the 
rents,  interest,  dividends  or  profits  for  that  of 
both,  or  of  tbe  one  whose  interest  la  sought  to 
besubjected.  shall  be  added  to  tbe  fund  referred 
to  in  the  next  item,  and  my  said  brotheis  shall 
receive  no  part  thereof,  or,  at  least,  the  one  for 
whose  debt  it  is  sought  to  be  subjected,  (2)  It 
is  my  wish  that  tbe  principal  of  my  estate  shall 
be  so  Invested  and  kept  invested  as  that  It  may 
produce  a  fair  and  reasoDable  profit  and  divl. 
dend.  It  is  also  my  wish  that  so  much  of  the 
profit,  etc.,  of  my  estate  as  shall  not,  under  the 
preceding  item,  be  paid  to  my  aald  brothert 
shall  be  treated  thereafter  as  principal  ot  my 
estate  to  be  invested  in  sucb  way  as  to  yield 
profit.  (8)  If  eitlierof  my  aaidbrothers  Evarts 
or  James  shall  die  unmarried  and  childless, 
then  tbe  provisions  of  Item  one  shall  be  for  tbe 
benefit  of  the  survivor  during  bis  life,  but  the 


desires,  but  such  devise  not  to  take  effect 
until  tbe  death  of  the  surviving  brother,  who, 
meantime,  shall  receive  the  entire  nroflta,  eta. 


Kedtuckt  Codbt  or  Appxaul 


Sktt.. 


mbject  to  coodltions  of  Item  1.  If  creditors  at- 
tempt to  intervene,  and  the  survivor,  Evarts  or 
James,  aaj  dispose  of  the  other  half  of  my 
estate  then  remaining  by  will,  as  be  desires. 
But,  if  either  or  both  of  my  said  brothers  Ev- 
arlB  or  James  sbnll  die  iDtestal«,  then  the  one 
half  of  m;  estate,  which  he  mieht  have  dis- 
posed of  b;  will,  shall  pass  to  bis  cbitdren,  if 
any  be  has;  or,  if  none,  tbeo  to  the  childreo  of 
bis  sutviviD^  brother,  Jointly  with  my  sieter 
Lavina,  Bndorother  Strother,  or  their  lieirs  or 
devisees." 

By  subsequent  clauses  it  Is  provided  that  if 
Evarts  and  James,  or  either  of  them,  at  any 
time  become  free  of  debt,  then  oue  half  the 
estate  la  to  be  conveyed  ahsalulclj  to  the  one 
ao  free;  and  in  the  event  both  become  free, 
or  die,  the  trust  is  to  terminate;  also,  If  the 
trusteeship  should  be  vacant,  the  counlv  court 
may,  upon  Lheir  motion,  or  that  of  the  sur- 
vivor, appoint  a  trustee;  also  that  the  trustee 
may,  wltb  their  cooEent,  or  that  of  the  sur- 
vivor, make  inveslmenls.  or  sell  the  property 
and  re  Invest  the  procecils,  but  uU  to  beheld 
as  principal  of  the  estate;  or,  iustead  of  renting 
the  real  estate,  the  triislre  may  permit  them  to 
occupy  il,  or  part  Iheicof.  a  fair  rent  lo  be 
chargeil  ond  enforced  as  a  lien  upon  the  crop, 
if  their  creditors  attempt  to  subject  it;  also 
that  the  tiUBlee  may  make  all  necessary  im- 
provements or  repairs,  with  their  consent,  or 
that  of  the  survivor,  and  tbey  may  agree  upon 
bis  compensation. 

It  is  manifest  the  purpose  of  the  testatrix 
was  to  give  to  these  two  brothers  her  estate 
without  its  beingliable  for  (heir  debts.  Tbe  pol- 
icy of  our  law,  and  In  fact  its  express  provis- 
ion, forbids  'he  creation  of  any  trust  by  which 
this  may  t>e  accomplished.  Section  SI,  art.  1, 
chap.  BS,  of  the  General  Statutes,  says;  "Es- 
tates of  eveiy  kind,  held  or  posspsaed  in  trust, 
shall  be  subject  to  the  debts  and  charges  of  the 
persons  to  whose  use,  or  for  whose  benefit, 
they  shall  be  respectively  held  or  possessed,  as 
they  would  be  suMect  if  those  persons  owned 
the  like  interest  In  the  property  held  or  pos- 
sessed as  they  own  or  shall  own  in  tlie  use  or 
trust  thereof."     Accordingly,   this  court  has 

always  suWected  properly  held  ~ ..-■>-_ 

payment  of   """  ■'-'-■-   -*  ■■--   - 

trustee  lo  withhold  alt  paymenf  or  benefit 
from  him.  In  such  a  case,  there  eilats  no  own- 
ership by  the  calui  gve  trutt  in  the  use  of  the 
property.  He  has  no  beneficial  interest.  The 
Ownership  is  in  the  trustee,  with  the  power 
to  give  or  not,  as  he  may  please.  There  exists 
no  claim  which  the  eeitui  qae  trutt  can  enforce 
against  tbe  tnislee,  and  therefore  no  right 
enlists  in  the  debtor  which  the  creditor  may, 
by  substitution,  enforce.  The  will  of  Maria 
Bland,  however,  creates  no  such  trust,  but  one 
Is  creiited  in  the  profits  of  the  estate,  whlcb 
tbe  will  provides  shall  be  forfeited  In  case  the 
creditors  of  the  eeetui  que  trutt  attempt  to  sub- 
led  (hem  to  tbe  payment  of  their  debts.  This 
Laving  been  done  by  the  Institution  of  tbisstiti, 
it  is  now  claimed  that  ipso  facta  they  have  been 
devested  of  all  interest  in  tbe  estate.  II  \a  con- 
tended  that  the  testatrix  had  a  right  lo  annex 
a  condition  to  the  bounty;  that  she  had  aright 
to  say  it  should  be  defeasible  in  acertaln  event; 
and  that  this  cannot  tw  said  to  be  <ii  fraud  of 
«  L.  B.  A. 


any  creditor  of  tbe  eahii  qut  tnuC.  Tnist* 
created  bj  will  are  to  be  regarded  according  to- 
theinteDtion  of  the  testator,  unless  il  be  contrary 
to  law  or  public  policy.  He  cannot  so  execute 
his  will  that  a  compliance  with  It  will  result  In- 
a  violation  of  law.  He  cannot  override  tbe- 
Statute.  The  power  to  make  the  will  c6me» 
from  It.  The  Statute,  rapra,  however,  only 
subjects  trust  estates  of  every  description  lo  the 
debts  of  the  eettvi  gut  trutt;  and  it  is  said  tbat 


feilure,  no  tinst  eaists.  Conceding  this  to  ba- 
true,  yet  it  will  be  noticed  the  intended  for- 
feiluie  relates  alone  to  the  profits  of  tbe  estate: 
and  in  tbe  event  tbey  do  not  go  to  the  condi- 
tional Mttvi  quetrtitt,  Ihey  are  to  become  a  mrt 
of  the  principal  of  theeataie.  The  case  is  unlike 
that  of  MarsAaU  v.  Saili,  87  Ey.  lie,  becauao 
there  the  portion  of  tbe  eettvt  que  tmtt  was- 
given  to  him  absolutely,  hut  with  discretion  In 
the  trustee,  In  whom  the  control  or  title  was- 
veated,  to  pay  tohim  such  portions  of  the  proflta, 
and  in  such  mauner.  as  he  might  think  best. 
This  was  but  giving  him  a  reasonable  diacre- 
tion  In  the  matter;  one  which  be  was  bound  to 
exercise  in  good  faith,  and  tbe  reasonable  ex- 
ercise of  which  a  court  would  compel  for  th» 
benefit  of  tbe  beneficiary.  In  that  caae  both 
the  estate  and  tbe  right  lo  tbe  profits  belonged 
to  the  eetttii  que  trust,  the  title  and  control 
being  vested  in  the  trustee.  There  was  no 
question  of  forfeiture  in  the  case,  or  of  the  ex- 
istence or  nonexistence  of  an  estate  in  the- 
deblor,  and  it  was  properly  subjected  to  the 
payment  of  bis  debts.  The  Statute  applied  iih 
tbat  case.  It  will  not  do  lo  say  tbat  the  ioten- 
lion  of  the  testator  must  be  executed  withouL 
regard  to  the  existing  law.  Suppose  he  were- 
to  give  a  fund  in  trust  and  merely  provide  that 
it  should  not  be  liable  for  tbe  debts  of  the 
eettm  gut  trait.  To  subject  it  to  them  would 
violate  the  testator's  Intention;  and  yet  no  one 
will  claim  that  it  could  not  be  done.  The  tes- 
tator must,  in  making  bis  will,  conform  to  the- 

Upon  tbe  other  hand,  the  case  of  WAite  v. 
Thomai,  8  Bush,  684.  relied  upon  by  the  other 
side,  is  not  like  this  case.  There  the  entai  qat 
trvat  had  no  power  to  dispose  of  tbe  estate. 

The  property  was  devised  to  an  executor  In 
trust  for  a  person  with  permission  to  the  exec- 
utor of  affording  to  another  party  the  use  or 
the  value  of  the  use  of  a  part  of  It;  and  the 
credilor  of  the  latter  attempted  lo  aubject  this 
use  to  the  payment  of  his  debt.  Tbe  mere  use 
was  ;;iven,  it  to  terminata  if  any  sale  should 
be  attempted  by  the  donee  or  any  creditor. 

In  this  case,  however,  tbe  provision  of  the 
will  relative  lo  forfeiture  relates  merely  10  the 
profits  of  tbe  estate,  and  it  is  provided  that,  in 
the  event  of  the  happening  of  tbe  condition 
of  the  forfeiture,  they  are  to  become  a  part  of 
tbe  principal  of  the  estate. 

L'ndoubledly  a  testator  Is  under  no  obliga- 
tion to  provide  for  the  payment  of  the  detttsof 
tbe  devisee.  It  is  of  course  no  fraud  upon  the 
crediiora  if  he  does  not  do  so.  He  may 
condition  bts  bounty  as  suila  him.  if  he  vio- 
lates no  rule  of  law.  He  may  provide  that  il 
shall  cease  upon  tbe  bankruptcy  of  tbe  donee, 
and  go  lo  anollirr;  also  thai  thb  shall  tak*. 
place  upon  the  Uliog  of  a  credltor'a  tult  lo  sub- 


18*0. 


B0UL1TABX  V.  DaTIB. 


leci  the  eaUte  to  the  debt  of  the  flist  donee. 
jBramhall  v.  Ferrii,  4  Kern.  41. 

He  caBDOt  however,  aubataotiftlly  give  the 
eatftte  to  the  debtor,  aod  at  tbe  same  time  place 
It  bejond  ths  reach  of  bla  cieditoie. 

Here  tbe  leeltLtrii  elves  to  her  two  brothera 
the  absolute  power  oi  diapodog  bj  will  of  the 
estate. 

It  is  not  a  mere  power  of  dtspneitloa  to  lome 
particular  person,  or  for  some  particular  pur- 


property. 

It  ia  on!, 

tbe  event  bai  devested  tbe  devisee  of  alt  iuterest 
In  tbe  propertv,  that  tbe  courts  have  said  there 
was  nothing  tost  eould  be  i-eached  b;  his  cred- 
itors. As  careful  an  examination  as  we  have 
been  able  to  make  diows  this  to  be  the  fact 

In  this  instance,  b^  the  bappealDg  x>t  the 
event  named  in  the  will  the  profits,  instead  of 
being  paid  to  tbe  tettvU  que  trust,  became  a 
part  of  tbe  principal  of  tbe  estale.  with  the 
power  in  them  to  dispose  of  It  all  by  will  as 
they  please. 

It  can  hardly  be  said  there  was  any  forfett- 
nre  of  the  profits  as  to  them;  and  wbile  tbe 
case  is  undoubtedly  o(  a  character  warranting 


discussion  pro  tt 

visions  of  tne  will  the  property  Is  su 

that  of  £.  U.  and  James  H.  BUnd. 


Tbe  testatrix  desired  to  so  provide  that  ttadr 
creditors  could  not  reach  it;  this  she  evidently 
attempted  to  do;  but  she  also  undoubtedly 
thought,  and  inlended,  that  even  after  tbe  hap- 
pening of  the  event,  whlcb  would  add  tha- 
profils  to  tbe  principal  of  the  estate,  and  stop- 
their  payment  by  the  Iruatee  to  her  two  broth- 
ers, they  would  still  tw  the  real  beneficiaries  of 
the  estate.  This  being  her  inleotion,  and  tbis- 
being  Ihe  real  effect  of  the  will,  the  property 
is  liable  to  tbcir  debts.  The  law  reeards  the 
aubslance  rather  than  the  form;  and  persons 
disposing  of  their  property  by  will  cannot  bo- 
permitlM  to  really  make  a  debtor  the  benefl- 
ciary  of  their  bounty,  and  by  evasion  defeat 
the  Statute  for  the  protection -of  the  creditor. 

Tht  jvdgmenl  sustaining  the  demurrer  to- 
the  petition,  and  dismissing  tbe  action,  if  r«- 
cn-se^,  with  direction  to  the  loner  court,  in  tha 
event  no  valid  defense  is  presented  to  tbe  ap- 
pellant's debt,  to  apply  to  its  payment  the  per- 
sonalty of  tbe  estate,  and,  If  need  be,  reot  out 
tbe  realty  for  this  purpose;  and  if  this  will  nob 
satisfy  it  within  a  reasonable  time,  then  a  sal« 
of  so  much  of  the  realty  as  may  be  necessary 
will  be  ordered;  and  for  all  further  necessary 
.  proceedings  consistent  with  Ihla  opinion. 


ALiBAMA  SUPREME  COURT. 


Anbfu  L.  BOULWARE,  Receiver  of  Pied- 
mont &  Arlington  Life  Insurance  Co., 
Appt.. 

Sophie  L.  DATIS  <t  at. 


1.  A  bill  to  fl>i%olcM«  k  martga^e  given 
to  »  eorponttlOB  to  secure  tbe  parmenc  of  a 
bond  Is  out  BUT>]cct  Co  aemurrerforstiiiplr  falling 
to  show  amrmatlvelj  tbe  capaciCr  o(  tha  corpo- 
mllon  to  make  ths  oontract,  since  tbe  oontraois 
ot  oorporationa  are  prima  lacle  vaUd. 

8.  Althoag-h  a,  receiver  bmM  no  legral 
rlehttoaaelu  the  courts  or  a  Stale  other  than 
that  of  his  appoInttDOnt.  yot  oourts  may,  Id  the 
absence  ol  statutory  rogulBClona,  lecognlze  tlie 


appointment  and  title  of  a  forelcrn  reoelTer  and 
take  JurisdlatlOD  of  bis  sulta  rniloa  such  sutla- 
work  InJuBtlce  to  tbe  oltlzens  of  tbelr  State  or 
oontraTene  tbe  poliu;  of  tta  lavs. 

I.  A  court  wiU  take  JnrlMlletton  of  a. 
■nit  brought  br  m,  ft>i-dgn  receiver  uf  an- 
iDsolvent  corporation  lor  the  purpose  at  gather- 
ing lis  aieels  for  equal  dlsirlbutlon  Hmong  cred- 
itors, wbero  only  the  pej^ee  litigant  are  Inter- 
eeted,  no  domeetio  creditor  appearuiii  to  assert 
TlRhts  adverse  to  those  ot  tbe  reeelTer.  althourb 
It  Is  eight  yean  since  the  receiver  was  appointed, 

\.  Section  1160,  Rev.  Code,  prohibit- 
ing tbe  agent  of  any  foreign  inaaraAO* 
eompanylromtraiisiictlDKBnylnauranoe  busl- 
ue«  without  first  proouriDg  a  certificate  of  au- 
thority rrom  the  auditor,  does  not  ptobtbit  [be- 
tronaactiou  within  the  SUte  by  a  foreign  insur- 


Hon.— Pjrrttm  Tteetsim.  authortty  restricted. 
A  receiver  Id  a  oredltore'  bill  oaonot  sue  out  of 
the  State  In  which  he  wssappolnted;  and  coase- 
queatly  one  appointed  In  New  York  cannot  sue  In 
tbe  Circuit  Court  for  tbe  District  of  C;olunal>la. 
Booth  V.  Clark.  Se  TT.  S.  IT  Hntr.  3S,  IS  L.  ed.  IM. 
See  nolo  to  Humphreys  V.  Hopkins  (CoUO  L.  K.  A. 
•m-,  Cktlin  T.  Wilcox  silver  Plate  Co.  ilnO.)  8  L.  & 
A.m. 
BMa  rcffulnlfon  of  bu*In«s>  of  foreign  Insurance 


Statutes  have  been  passed  in  several  of  the  Btntea 
requiring  the  Sireut  or  agents  of  any  losurauce 
company  organlzodunJer  tbe  laws  of  another  Bt&te 
to  first  take  out  a  oertlfioatc  of  authorliotlon 
before  It  can  legnlly  transact  buslaess  wltblo  tbe 
State.  Dnclnnatl  MuL  Health  Absuf.  Co.  V.  Kosen- 
tbal.  UIll.Sfi:  £tQa  Ins.  Co.  T.  Harvey,  II  Wta.aH; 
«L.R.  A. 

(See  also  23  L.  R.  A.  86. 


HoltinaD  V.  Banks,  (1  lud.  1;  Unloo  Oeot.  L.  Ins. 
Co.  V.  Thomas,  46  Ind.  « :  Walter  A.  Wood  Movlog 
Much.  Co.  V.  Cal<lvcll.filInd.CTB:  National  Mutual 
Fire  Ins.  Co.  v.  Pur^el!,  tO  Allen,  233 :  Wt]|lama  v. 
Cheney,  S  Gray,  215;  Jones  v.  Smkh,  8  Gray.fiOOv 
Roche  V.  Ladd,  I  Ali.:ni,  Ml ;  Lycoming  F.  Ins.  Co. 

V.  wrighi.  u  vt.  an. 

A  state  may  prescribe  tie  terms  upon  which  a. 
foreign  corporation  shallbenllowed  to  cnrry  on  Its. 
business  within  the  SfaLle.  Bank  of  Augusta  v. 
EHTle,  as  U.  a.  13  Pet.  619. 10  Ti.ed.eH;  Paul  v.  Vlr- 
innla,  IB  U.  8.  8  Wall.  le-i.  IB  L.  ed.  iBT :  Ducat  v. 
Chloairo.  H  U.  8. 10  Wall.  110, 18  L.  od.  B72  ;  Cuoper 
Mfg.  Co.  V.  FerBUHOn,  113  U.  S.  730.  28  L.  ed,  1138. 

It  bas  t>eea  held,  bowever.  that  the  doing  of 
Isolati-dactaof  busloeagvltbinuStatelBnot  "doins 
buBinEsa"  within  sueb  prohibition.  D.  8.  Uorgaa 
V.  White,  101  Ind.  U5i  Cooper  Ufg.  Co,  v.  Fergu* 


.;.,  Google 


^I^ASAMA  SUTBEU  COITBT. 


Jnn, 


(June  la,  laaoL) 

APPEAL  by  plalDtUr  from  a  decree  of  the 
Cliaocery 'Court  for  Madison  County  sus- 
tainlDg  a  demurrer  to  bis  bill  brought  to  fore- 
-cloee  a  marlji&ge.     Bererttd. 

The  facts  are  fullj  slated  In  the  opinion. 
MtMTi.  Humes,  Walker  *  Sheffej  for 

jtfr.  D.  D.  Shelby,  for  appeileesi 

The  powers  of  a  recei  jerare  co-exteuslve  only 

with  the  Jurisdiction  of  the  court  making  hb 

appoiotment.     He  has  no  extraterritorial  power 

«!  olllcial  action.     He  cannot  sue  in  a  foreign 

«ourt  upon  principles  of  comity. 

Rorer,   Inter-State  Law,   p.   295;  Bootli   v. 

Oiark,  68  U,  8.  17  How.  822.  16  L.  ed,  164; 

Beach,    Recelvets,    g^    680,    661;  High,    Re- 

ceivera,  p.  1 56,  §S  289-344;  Story,  Confl.  L.  ed. 

18B7,  p.  841.  §  518;  HatdiiU  v.  Sffmoy,  6a  Ala. 

46;  Kerr,  Receivers,  ed.  1877,  p.  168,  nole.  p. 

208,  noti  1;  Edw.  Iteceivere,  ed.  1857,  p.  8. 
It  mainlain  tliis  suit,  liav- 


The  receiver  c 
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Clark,  mtpra;  Walt,  Insolv.  Corp.  §  234;  Bunt 
V.  Columbian  In*.  Co.  60  Me.  290;  I/alehttt  v. 
Bemey,  rupra;  Harvey  v.  Farn<y,  104  Mass. 
438;  Baiard  v.  Durant,  19  Fed.  Rep.  471; 
MotOyv.  Bvrrow,  62  Tex.  896;  Qraydon  v. 
Chureh,  7  Mich.  86;  Brigham  v.  Ltiddirtgton, 
la  Blatchf.  237;  Hope  Mut.  L.  Iia.  Co.  v.  Tag- 
lor.  2  Robt.  378, 11  U.  8.  Dig.  Ist  series,  p.  599, 
t'  1 10;  FannertdsM.  Jug.  Co.  v.  Ikantton,  52Mo. 
17;  SeecndNat.  Bank  v.  ifirw  Fork  8.  Mfg.  Co. 
llPed.  Rep.  686;  ffarrwiv.  Union  Nat.  Bank, 
•J  Phila.  156;  Barllett  v.  Wilbur.  B8  Md.  485; 
Bolmet  T.  Shtrwood,  18  Fed.  Rep.  726. 

An  examination  of  the  cases  apparently  in 
conflict  with  the  position  taken  here  will  show 
generally  the  reason  for  the  departure  from  the 
current  of  authoritv.  For  example.  In  some 
cases  it  will  be  found  that  the  receiver  was  made 
assignee  before  he  became  receiver,  and  bad  a 
title  on  wblch  to  base  his  suit. 

See  Bidladc  v.  3faaon.  24  N.  J.  Eq.  280. 

A  United  States  court  in  the  State  of  Virginia 
bos  no  Jurisdiction  out  of  that  State,  and  no 
distinction  is  made  by  the  lexl-books  and  cases 
between  federal  courts  and  state  courts  In  this 

Beachi  Receivers,  gg  20, 681;  BatOe  v.  Davit, 
«e  N.  C.  853. 

Clapton,  J.,  delivered  the  oploloii  of  tbe 

Appellant,  wbo  was  appointed  receiver  of 
the  Piedmont  &  Arlington  Life  Inaurance  Com- 

Sany  by  the  Circuit  Court  of  the  United  Stales 
]r  the  Esetem  District  of  Virginia,  seeks  by 
the  bill  the  foreclosure  of  a  mortgage  on  real 
property  situated  in  this  Slate,  executed  to  the 
Coniram.  ... 

and  Nicholas  Davis,  to  seizure  the  payment  of 
a  bond  made  by  them  on  the  same  day  for  the 
sum  of  |1, 646.14,  psyable  five  years  after 
date.  The  appeal  Is  taken  from  a  decree  of 
the  chancellor  susTaininir  three  of  the  several 
pounds  of  demurrer  interposed  by  defendants. 
We  sball  consider  them  in  the  order  easigned 
for  error. 
OLR.  A. 


Tbe  assignment  of  demtiner  flrat  in  order 

relates  to  the  want  of  averments  showing 
that  the  power  to  loan  money  and  lake  mort- 
gages was  conferred  on  tbe  corporation  by  the 
charter,  and  ia  based  on  an  exercise  of  power 
not  appearing  from  the  aliegalions  of  the  MIL 
It  merely  sets  forth  copies  of  the  bond  and 
mortgage,  and  avers  the  execution  of  both, 
without  stating  the  consideration  for  which  the 
bond  was  given.  The  bond  is  evidence  of  the 
debt,  and  that  it  was  made  on  a  valuable  con- 
sideration.    The  bill  avers  that  the  CompaDj 

Incorporated  under  the  laws  of  Vir^nia, 

does  not  set  out  ita  charter,  or  Its  purpoMS 
and  objects,  except  as  they  may  be  inferred 
from  the  name  of  the  corporation.  As  the  bit) 
does  not  affirmatively  disclose  that  the  contract 
is  ultra  fira,  in  order  to  sustain  this  ground  of 
demurrer  tbe  court  must  presume  not  only  a 
want  of  express  power,  but  also  that  the  con- 
tract was  not  necessary  and  proper  to  accom- 
plish the  purposes  of  the  creation  of  the  cor- 
poration,—a  want  of  incidental  power. 

Prima  fade,  the  contracts  of  corporations  are 
valid.  There  is  DO  presumption  of  eicesB  of 
power  attaching  to  them,  and  the  burden  of 
showing  thej  should  be  avoided  is  on  the  Im- 
peaching party.  The  bill  is  not  subject  to  de- 
murrer lor  falling  to  show  affirmatively  the 
capacity  of  the  corporation  to  make  tbe  oon- 
tract.  Alabama  Gold  Life  Int.  Oo.  t.  Cenlrat 
Agr.  AM.  Ano.  54  Ala.  78. 

The  second  assignment  is  that  tbe  court  ap- 
pointing the  receiver  had  no  jurisdiction  or 
power  to  authorize  him  to  sua  in  the  courts  of 
this  State.  Tbe  demurrer  admits  that  com- 
plainant was  duly  appointed  by  a  court  of 
competent  jurisdiction,  and,  as  such,  has  poa- 
eessiou  of  the  bond  and  mortgage.  By  the  or- 
der of  appointment  he  is  clothed  with  authority 
to  bring  suits,  whenever  necessary  or  proper, 
for  the  recovery  of  Uie  assets  and  property  of 
the  corporatioo.  Its  language  is  "  to  use  the 
name  ot  the  company  or  hla  own  name  as  re- 
ceiver in  the  prosecution  of  all  such  actions  as 
be  mav  find  it  necessary  to  bring,  maintain  or 
defend,  for  the  recovery  or  defenae  of  the  estate 
of  which  ho  is  appointed  receiver."  Uuquee- 
tionably,  the  great  weight  of  authority  main- 
tains the  doctrine  that  the  powers  of  a  recelvei 
are  co-extensive  only  with  the  jurisdiction  of 
the  court  from  wfal<£  he  obtains  his  appoint- 
ment. His  functions  and  powers  In  respect  to 
litigation  are  limited  to  the  courts  of  the  State 
of  bis  appointment;  and  he  cannot,  as  matter 
of  right,  institute  suits  in  the  courts  of  another 
State  for  the  recovery  of  chosea  la  action  or 
property  of  the  corporation  or  Individual 
whose  estate  is  subject  to  his  receivership. 
Hieh,  Receivers,  g  2^. 

This  rule  was  emphatically  declared  la 
Booth  V.  aark,  68  U.  S.  17  How.  823  [16  L. 
ed.  1641,  where  it  is  said;  "He  has  no  extra- 
territorial power  of  official  action;  none  which 
the  court  appoinliog  him  can  conferwitb  au- 
thority to  enable  him  to  go  into  a  foieiEn  ju- 
risdiction to  take  possession  of  the  debtor'a 
properly:  none  which  can  give  him,  upon  the 
principles  of  comity,  a  privilege  to  sue  in  a 
foreign  court  or  another  jurisdiction,  U  the 
Judgment  creditor  bimselt  might  have  dons 
where  bis  debtor  mav  be  amenable  to  the  tri* 
I  bunal  which  the  creditor  may  saek." 


•ale 
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The  rule  Ihftt  a  receiver  bu  do  rlgbt  to  me 
fa  the  courts  o(  anollier  State  baa  not  been, 
•od  cannot  be.  8eiioual7  quMlloDed.  But 
whiletbe  courts  have  nith  great  unanimity  de- 
nied the  capacity  ot  a  receiver  to  faring  suits  in 
foreign  jurisdictions  as  a  quettioD  of  ngbt,  Ibe 
rigor  of  the  rule  has  been  much  relaxed,  and 
the  privilege  or  permission  to  sue  Is  ordinarily 
accorded  as  matter  of  comity — doI  as  obligA- 
lory,  but  a  favor  of  courtesy,  which  may  be 
extended  or  withheld.  In  the  absence  of 
statutoiy  regulalioDS,  the  appointment  and 
title  of  a  receiver  may  be  tecogaizcd,  and  he 
may  sue  in  U)e  courts  of  another  Stale,  uolesa 
-fucb  Buit  works  Injustice  or  detriment  to  the 
citizens  thereof,  or  coatravenes  the  policy  of 
llB  lawa.  Fugh  v.  ffurtt.  BZ  How.  Pr.  ^; 
ClkandCer  t.  Siddtt,  8  Dill.  ir. 

In  Burd  V.  ElitabefA,  41  N.  J.  L.  4,  Beadey, 
Ch.  J.,  says:  "  Conceding  that  the  officer  is  in- 
▼ealed  with  this  fullness  of  authority  [to  col- 
led tho  usets  at  home  and  abroad],  it  would 
appear  to  be  In  harmony  with  thoee  le^ 
principles  by  which  the  intercourse  of  foreign 
Slatea  la  regulated  for  every  government,  when 
its  tribunals  are  appealed  to,  to  render  every 
•ssbtance  in  their  power  in  furtherance  of  the 
execution  of  such  aulboritj,  except  In  those 
«aaeanhen,  by  ao  doing,  its  own  policy  would 
be  displaced,  oi  the  rigbta  ot  Its  own  cilieens 
invaded  or  impaired.  After  completely'  pro- 
tecting Its  own  citizens  and  laws,  the  dictates 
-of  international  comity  would  seem  to  require 
tbat  the  officer  of  the  foreign  tribunal  ahould 
be  acknowledged  and  aldefl."  And  in  6  Am. 
St.  Rep.  189,  nott,  the  learned  annotator,  after 
reviewing  Ibe  eutborilies,  remarks:  "  We  de- 
duce, therefore,  from  a  thorough  examination 
of  the  cases  and  text-books  upon  the  subject, 
that  tbe  great  weight  of  aulhoiltjis  and  should 
he  in  keeping  with  the  decision  rendered  by 
Mr.  Juttice  Wayne,  In  B/toth  v.  Oitrk,  fipra, 
that  a  foreign  receiver  baa  no  right  (o  aue  in 
another  Stale,  but  that,  on  (he  ground  of 
«om[t^,  the  court  will,  In  the  Just  and  proper 
-exercise  of  a  aouod  legal  discretion,  permit 
Buch  suiH  to  be  maintained  for  the  purpose  of 
thereby  doing  justice,  where  the  good  of  a 
larger  number  would  demand  it,  by  recognis- 
ing the  orders  and  judgraeols  of  the  courts  of 
A  sister  Slate.  But  in  none  of  tbe  cases  is 
Bucb  right  to  aue  conceded,  or  the  suit  per- 
mitted to  be  maintained  bv  the  foreign  re- 
-celver  where  Ibo  claim  aoughl  to  be  enforced 
■conflicts  with  the  rights  of  citlzensor  creditors 
in  tbe  Stale  where  the  suit  Is  brought."  The 
exception  to  the  rale  denying  to  a  receiver  tbe 
right  to  brine  suits  In  toretgn  Juriadictloua,  it 
has  been  said,  may  be  regaraed  qaite  as  flnnly 
•etitabllBhed  as  the  rule  itself,  and  that  Ibe  con- 
stant tendency  of  tbe  courts  ia  towards  a  more 
•enlarged  and  liberal  policy.  High,  Recelvera, 
g  S41 1  Beach,  Receivers,  g  S8S. 

The  corporation  became  insolvent,  and  the 
receiver  was  appointed  in  1880.  Tbe  bill  was 
tiled  January  20, 1888.  During  this  long  pe- 
riod of  ^me.  the  creditors,  U  there  are  any  In 
tbli  State,  have  bad  ample  opportunity  to  aa- 
4L.&  A. 


to  have  the  property  located  In  thia  State  st 
Jected  to  their  demands  by  ita  conrla.  No 
creditor  having  appeared  or  aasertedany  rights. 
It  may  be  reasonably  presumed  that  there  an 
none,  or,  If  any,  they  have  preferred  to  assert 
their  claims  in  the  court  appointing  the  re- 
ceiver rather  than  waste  the  estate  by  the  costs 
and  expenses  ot  multiplied  litigation  and  dif- 
ferent receiverships.  When  no  creditor  Is  com- 
plaining or  asserting  rights  after  the  lapse  ot 
BO  long  a  time,  when  only  tbe  parilea  Iltl^nt 
are  interested,  and  the  purpose  of  the  suit  i( 
to  gather  the  assets  of  tne  losolvent  corpora- 
tion in  order  to  render  them  available  for  equal 
distribution  among  the  creditors  in  one  pro- 
ceeding, we  can  see  no  reasonable  objection 
against  allowing  the  foreign  receiver  to  sue. 

The  third  ground  of  demurrer  ia  that  it  doet 
not  appear  from  the  bill  that  tbe  corporation 
bad,  before  or  at  tbe  time  of  making  the  con- 
tract, complied  with  tbe  retiuiremenls  of  sec- 
tion 11^  ot  tbe  Revised  Code,  corresponding 
withBectlon  120Dor  Code  of  1886.  The  Stat- 
ute provides  that  no  agent  of  any  foreign  fire, 
river,  marioe  or  life  insurance  company  shall, 
directly  or  Indirectly,  take  any  risk  or  transact 
any  business  ot  insurance  in  this  State,  with- 
out first  procuring  a  certificate  of  authority 
from  tbe  auditor,  and  declares  the  violation  of 
(he  provisions  of  the  Statute  a  mlademeanor. 
The  prohibition  is  directed  to,  and  the  penal- 
ties of  a  violHiion  are  visited  upon,  tbe  agent. 
The  Statute  prohibits  taking  risk  or  Iraosacliae 
business  of  Insurance.     It  does   not  prohibit 


not  show  tbat  the  bond  and  mortgage  were 
made  in  tbe  course  of  Iraneacling  any  business 
of  insurance  in  this  State;  It  simply  shows  a 
debt  owing  to  the  corporation  for  which  secu- 
rity was  given.  The  observations  made  in 
re'erence  to  tbe  first  cause  of  demurrer  apply 
also  to  this.  The  case  does  not  fall  within  the 
principle  settled  in  Farrior  v.  Smt  England 
Mortgage  8ec«riiy  Oo.,  88  Ala.  27B,  and  the  sub- 
sequent cases. 

lunset  for  appellee,  fn  bts  argument,  sug- 


Davis  several  yeara  before  tbe  making  of  the 
mortgage,  the  nature  and  extent  of  the  right 
or  estate  of  Mrs.  Davis,  and  their  children,  and 
the  power  of  herself  and  husband  to  make  a 
valid  mortgage  ot  the  land.  These  are  impor- 
tant and  serious  queslions,  which  will  require 
careful  and  full  Tnvesiigslion  and  considera- 
tion when  properly  raised,  but  they  are  not 
presented  by  tbe  assignments  of  error,  aikd 
could  not  have  been. 

No  assignment  was  made  to  complainant 
aa  receiver  by  tbe  corporation.  The  legal  title 
to  tbe  land  is  In  tbe  company.  Ia  not  tlie 
company  an  indispeasable  party,  to  as  to  bava 
the  legal  title  before  the  courtT  We  suggeat 
this  for  the  consideration  of  coimseL 

Seemed  and  rtmamlai. 


D,gH,zedr,yGOOgIe 


Abkanub  Su^bbub  Codxt, 
ARKANSAS  8UPREMB  COURT. 


P.  T.  YONLT  «<  aL 


A  railroad  eompany  eannot  be  held  Ii»- 


clnricg  and  tnunlDK  oO  tbe  rigbt  of  way  t 
letting  tbe  contract  flieretor  to  another. 


Tl  person  of  his  contract  to  bum 
the  bruBb  grOHlmt  upOD  ile  rlgbt  of  war,  when 
'  aucb  burning.  If  catefuUy  done,  would  havo 
caused  no  Injury. 

WoTcmber  8, 1800.) 

APPEAL  by  defendabt  from  a  liidgment  of 
the  Circuit  Court  for  Pulaski  County  in 
favor  of  plainiilTs  in  an  actiou  brous^lit  to  re- 
cover damages  for  injuries  (o  plaintiffs'  prop- 
erly alleged  to  bave  reaultcd  from  the  oegligent 
burning  of  brush  od  defeDdaot's  right  of  nay. 
Jteeerud. 
Ttae  (acta  sufficiently  appear  Id  tbe  opinion. 
Mr,  J,  M.  Moore  for  appellant, 
Meurw.    Ratcliff   ft    Fletcher,    for  ap- 
pellt 


See  Bouer  t.  PtaU,  L.  R  1  Q.  B.  Div.  KU 
Mecbem,  Aa.  %  747,  p.  S96;  Ohio  flouth  B.  Oa. 
v.  Moreu,  7L.  R  A.  701,  47  Ohio  8t. . 

The  law  Imposes  the  duty  upon  railway  com- 

Snie*  to  keep  Iheir  tracks  and  contiguous  laii<l> 
«  from  inSsmmable  matter. 
TiUey  v.  St.   LouU  it  8.  F.  R.  Oa.  4S  Art 
S42;  8  Am.  &  Eng,  Encyclop.  Law,  p.  14. 

It  would  seem  illoincal  and  contrary  to  tbe- 
ruici  of  justice  to  hold  ibat  while  the  Company 
would  have  been  liable  had  tbe  right  of  way 
caugbt  on  Are  by  spark  from  an  engine  ana 
destroyed  the  properly  o[  appellees,  it  can  cauiw 


obesi 


nSre  b 


When  the  thing  tbe  contractor  does  b  one 
which  It  is  tbe  duly  of  the  employer  to  do,  eithei 
personally  or  through  an  agent,  tba  employer 
IS  liable  for  tbe  contractor's  negligence. 

Wbart  Neg.  p.  IBS;  Wood.l^t.  andSerr. 


_      .  .  i/i.  delivered  the  opluioa  of 

Ibe  court: 
Tbe  appellee  brotigbt  suit  against  tbe  appel- 


Wbereworlc  la  done  tora  railroad  company  under 
aoODtiaot  tbe  company  la  not  reepoDBlt>te  tor  in- 
jury nMultlUR  to  a  third  penon  trooi  tbe  negligeat 
maDner  of  dolnir  tlie  work,  though  It  ^imployi  Ita 
own  surveyor  to  euperintond  and  dlre<^  tbe  work, 
Btael  V.  South  Eaatem  R.  Co.  IS  C  B.  SfiD. 

It  Is  a  rule  ot  very  gencrBl  spDileatlon  that  where 
work  is  let  out  by  contract,  tba  employer  to  bave 
no  ooDtrol  over  tbe  person  witb  whom  the  contract 
Is  made  as  to  tbe  mode  or  manner  of  Its  pertorm- 
anoe.  ha  will  not  t>e  reepooalhle  for  injurice  oaused 
by  suob  oontisctor  or  bis  servant  In  the  pertorm- 
«Doe  of  tbe  work.  Burke  v,  Norwlcb  ft  W.  B.  Co.  M 
Conn.  tTi;  Wast  V.  St.  Louis,  v.*  T.  H.  H.  Co.  83  111. 
5lfi:Cbmpv.  Church  Wardens.  T  La.  Ann.  atl;  ^ton 
V.  European  Ji  N.  A.  E.  Co.  6a  He.  BED;  Foisyth  T. 
Hooper,  11  Allen,  41^,  Hlltlsrd  v.  Rlcb:irdaon.  S 
Qray.BW;  Linton  v.Smith,  8  Qiay.  ItT:  Lowell  v.  Boa- 
ton  *  L.  R.  Corp.  S3  PIqk.  2*;  Mornan  v.  Bowman, 
tHio.BK:  Barry  t.  8t.IiOuli.  IT  Uo.  121:  Kansas 
Cent.  B.  Co.  v.  FItalmmoas.  18  Kan.  84;  Wright  v. 
HolbrODk,  GS  N.  H.  120;  Carter  v.  Berlin  Hills  Co.  C6 
N.H.bS;  BlakeT.FerrIs,BN.X.4S;  BLoresv.irtloa 
IT  N.  Y.  104;  Slator  v.  Hersereau.  St  N.  Y.  138:  Bar- 
rett T.  Singer  Mfg.  Co.  1  Sweeney,  S15:  Pack 
y.  Uajor,  B  N.  Y.  22%  Qourdler  v.  Conmack,  £  E.  D. 
Smith,  2St;  Vanderpool  v.  Huason,  38  Barb.  196; 
Norton  V.  WiBvall.  2S  Barb.  S18;  Toung  v.  New 
York  Cent.  B.  Co.  SO  Barb.  Wt,  Schular  v.  Hudson 
Elver  R.  Co.  SS  Barb.  OSk  Weyant  v.  N.  7.  *  H.  E. 
Co.  S  Ducr,  300-.  Carmau  v.  SteubeDvllIe  ft  I.  R.  Oo. 
40hio3t.B99;Painterv.Pttt«burgb,*BPa.218:Hunt 
V.  Pennsylvania  B.  Co.  61  Pa.  4TS;  Cunningham  v. 
Interoatlonal  R.  Co.  61  Tei.  MS;  Vermont  Cent.  R. 
Co.  v.  Baitar,  22  Vt,  388;  Murray  v.  Currio,  L.  R,  8 
a  F.  U-.  Hurphy  v.  tSiralll,  8  Hurlst,  ft  C,  428;  Hob- 
bit  v.  London  ft  N.  W.  B-  Co.  «  Eioh.  »S;  MUllgan 
V.  Wedge.  U  Ad.  ft  El.  TST. 

Where  works  over  a  line  of  railway  are  Intrusted 
to  oontractora  entirely  Indepeniteot  of  tbe  oom- 
pany.  Its  direotora  ai«  not  held  to  take  ptecautlona 
9L.R.A. 


against  possible  negllgenca  of  saoh  oontraotoi^ 
Daniel  v.  Hetropolltan  R.  Co,  Ii,  B.  G  App.  Oa*.  tIL 

The  company  is  not  Uat>le  for  the  negligent  itptttf 
Uon  of  a  train  by  a  oontiactor  in  control  of  tlitt- 
ttalD.  Cunningham  v.  International  H.  Oo.  n  Tex. 
808. 

A  principal  using  due  oare  In  tbe  seleotton  at  a. 
contractor,  who  undertabeet«acoompllab  a  certain. 
work  as  an  Independent  employment,  with  liberty 
to  select  bis  own  means  and  methods,  ti  not  re- 
sponsible for  tbe  negligence  ot  snob  contraotor,  or 
tliat  0 1  bis  servants  or  agents.  In  t  he  perf  ormaaoe  of 
tbe  work.  Hyer  v.  Hobbe.  ST  Ala.  ITS:  BosweU  v. 
Laird,  S  Cal.  406;  Bennett  v.  Tmebody,  88  OaL  K»: 
Kellogg  T.  Payne,  21  Iowa,  875;  Ryan  v.  Cuiran.  St 
Ind.  846:  UoCarthy  v.  Second  Parish,  71  HeL  318;  Hil- 
llord  V.  Rlohardson,  3  Gray,  348;  Linton  v.  Bmltb.  •- 
Gray.  147;  Wood  v.  Cobb,  IB  Allen,  68;  DeForreatv. 
Wright,  £  HInh.  BTO;  8t-  Paul  v.  Selti.  3  Klnn.  W7; 
Barry  r.  St.  Louis,  IT  Mo.  121:  Cuff  v.  Newark  ft  N. 
y.  R.  Co.  88  N.  J.  K  IT;  Heiamor  v.  Webb,  2  Cont, 
Rep.  tSB.  IDl  If.  Y.  SIT;  HoCatterty  v.  Spuyten  Duy- 
vll  ft  P.  H.  B.  Co.  81  N.  Y.  ITS;  King  v.  New  York 
Cent,  ft  H.  E.  R.  Co.  SS  N.  Y.  186;  Qark  v.  Pry,  S- 
Ohio  St.  888;  Han  v.  Phlladelpbla  ft  S.  U.  S.  S.  Oo. 
88  Pa.  288:  Harrison  v.  ColUns.  88  Pa.  188;  BaUey  v. 
Troy  ft  B.  R.  Co.  67  Vt.  !!B2. 

A  railroad  company  is  not  reeponslble  where  tin 
Injury  does  not  result  necessarily  from  tbe  work. 
oontracted  to  be  done,  but  from  Che  DeKllgent  man- 
ner in  wblch  tt  was  done.  HcCatTerty  v.  Spuyten 
Duy  vll  ft  P.  M.  R.  Co.  niprti.'  TIbbetta  T.  Knox  ft 
L.  R.  Co.  K  He.  487;  Cunnlngbam  V.  lotematlonal 
B.  Co.  61  Tex.  KO. 

Tbe  company  is  not  liable  for  Injuiiea  caused  by 
the  aeglliience  of  the  workmen  of  an  Independent 
contractor,  although  It  bad  reserved  to  Itself  the 
powerot  dlsmlHglngany  ot  tbe  cod  tractor's  work- 
men for  Inoompetencr.  Beedle  v.  London  ft  N.  W. 
B.  Co.  4  Eiob.244;  iJobbltt  V.  London  ft  N.  W.  B.  Oo. 
6  Eng.  R.  ft  Corp.  Cas.  188;  Cull  v.  Newarkft  N.  T.  It. 
Co,  as  N.  J.  L.  IT,  6T4;  Pawlet  y.  Kutland  ft  W.  B.Co. 
'X  VU  SK:  Allen  v.  WUlard.  ST  Pa.  STi:  Kelly  v- 
Hayor,  U  N.  Y.  4«. 


..COCH^IC 
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St.  Lovm,  Ibon  Houhtaih  &  Sovthbiin  R.  Otx  t.  Tokli. 


lant  lo  recover  (be  duniKC  suBtdoed  by  rettioa 
'Of  the  bumiug  of  &  bridge  nbich  belODged  to 
«ppetlee  and  wu  BlCuate  near  the  app^laiit'B 
rfgtit  of  way. 

The  COmplBint  alleged  "  tbat  the  appellant, 
through  m  officers,  agents  and  employGs, 
-caused  the  tiinher,  grass  and  stubbte  aloDg  its 
rigbt  of  way  and  near  the  brid^  lo  be  set  on 
flie  at  different  places,  eTerytbinK  at  the  time 
being  very  dry  and  in  a  very  combustible  con- 
-ditton,  and  so  carelessly,  negli^Dily'aDd  reck- 
lessly flred  [be  Bame,  and  carelesBly,  negligently 
4ind  recklessly  managed  the  same,  after  the  Are 
was  Btarted,  tbat  lire  was  commuDJcatad  there- 
by to  said  bridge,  and  the  same  wu  totally 
■destroyed." 

The  answer  denied  that  the  fire  was  set  oat 
-by  the  officers,  agents  or  servants  of  the  ap- 
pellant, or  (hat  the  burning  was  caused  by 
negligent  conduct  on  the  part  of  its  ofBcers, 
Agents  or  employfo. 

From  a  judgment  in  favor  of  tbe  plaintiff 
tbe  defendant  prosecutes  this  appeal. 

The  cause  was  submltled  at  the  last  term  of 
Ibis  rourt,  and  upon  consideration  we  rendered 
«  judgment  of  reversal;  but  upon  a  mution 
for  rehearing  we  set  aside  the  judgment  for 
the  further  con  side  ratifiQ  of  mattera  not  dis- 
cussed In  the  former  opinion. 

We  (ben  held  tbat  tbe  party  who  set  out  the 
Are  which  it  vaa  ckimad  caused  tbe  Injni^ 
was  an  independent  contractor,  and  not  an  oi- 
fleer,  agent  of  employe  of  the  appellant.  No 
exception  is  now  urged  ixi  that  mlmg. 

But  it  is  contended  that  the  appellant  is 
liable  for  tbe  injtuy  for  two  reasons,  lo  wit: 
{1]  iKcause  the  law  imposes  upon  a  railway 
company  the  duly  to  keep  its  light  of  way  and 
track  free  of  sucb  matler  as  is  liable  to  be  ig- 
nited tiy  sparks  or  cinders  from  ils  engines,  and 
that  it  cannot  delegate  to  another  the  perform- 
(ince  of  that  duty;  (3)  because  the  seltiDg  out 
of  flie  necessarily  endangered  the  property  of 
plaintifF,  and  the  company  having  caused  It  lo 
be  set  out  would  be  liable  wbether  it  was  set 
ont  by  an  ladependeiit  contractor,  or  by  ita 

If  tbe  InJuiT  complained  of  bad  arisen  from 
tbe  escape  of  sparks  from  a  passing  engine, 
and  the  negligence  charged  had  been  in  per- 
mittiog  inflammable  mailer  to  remain  on  the 
track  or  right  of  way.  and  if  tbe  defendant 
Iiad  sought  to  escape  lability  for  tbe  injury  by 
•bowing  that  it  had  made  a  contract  lo  bave 
tbe  mallei  cleared  off,  and  tbat  its  presence 
was  due  to  the  Degligence  of  the  contractor — 
then  the  first  poaitlon  taken  by  counsel  would 
be  strong  and  receive  support  from  the  autbor- 
itles  they  cite.  But  the  injury  Is  charged  to 
bave  arisen,  not  because  of  the  failure  to  keep 
tbe  right  ol  way  clear,  but  by  reason  of  the 
clearing  of  It  in  a  negligent,  careless  and  reck- 
less manner.  If  the  Railway  Companr  had 
even  discharged  lis  duty,  there  is  nothmg  to 
indicate  tbat  the  plaintifl  would  have  been  in- 
jured. It  is  required  to  keep  its  track  and  I 
right  of  way  clear  of  inflammable  matter,  upon  < 
the  princi^^e  ne  utere  too  ut  alienjim  non 
'vdat.  In  order  tbat  It  may  discharge  its 
duty,  it  is  authorized  to  employ  meons  to  that 
pon     If  individual  proprietors  could  employ 


independent  contractors  to  burn  Inflsmmabla 
matter  on  their  premises,  without  liability  un- 
der the  rule  re»p(mdtal  superior  for  injury  re- 
sulting therefrom,  a  railway  company,  under 
similar  circumstances,  would  enjoy  the  same 
immunity.  Mr.  Cooley  says:  "In  general  it 
is  entirely  competent  for  one  having  any  par- 
ticular work  lo  be  performed  to  enter  Into 
agreement  with  an  independent  contractor  to 
take  cbarge  of  and  do  the  whole  work,  em- 
)iloyIng  his  own  assistants,  and  being  respon- 
sible only  for  the  completion  of  tbe  work  aa 
agreed.  The  exceptions  to  this  statement  are 
tbe  following:  He  must  not  contract  for  that, 
the  necessary  or  probable  effect  of  which  would 
be  to  Injure  others,  and  be  cannot,  by  any  con- 
tract, reliere  himself  of  duties  resting  upon 
bim  as  owner  of  real  estate,  not  lo  do  or  suffer 
to  be  done  upon  it  that  which  will  constitute  a 
nuisance  and  therefore  an  invasion  of  the 
rights  of  others." 

Wbclher  a  proprietor  may  contract  lo  have 
his  premises  Dumed  off,  without  being  lia- 
ble for  injury  thereby  done,  is  to  be  deter- 
mined by  the  second  question  argued  t^ 
counsel, 

2.  If  one  employs  another  to  perform  a  work 
which  from  its  nature  is  neceasarilv  dangerous 
to  tbe  property  of  a  third  person,  tte  employer 
cannot  escape  liabilitT  for  tbe  injury  thereby 
done.  In  such  cases  tne  injury  Sows  from  (Ue 
doing  of  tbe  act  as  its  natural  consequence, 
and  not  from  tbe  manner  in  wbicb  tbe  act  ia 
done.  Hecbem,  Ag.  ^  647;  Gooley,  Torts,  p. 
846;  BovMT  v.  Peate.  L.  8-  1  13.  B.  Div.  821; 
Eaton  V.  European  A  HI.  A.  R.  Co.  69  Me. 
530;  Bailey  v.  JVvjy  A  B.  B.  Co.  67  Vt.  853, 
53  Am.  Rep.  139;  Ateliiion,  T.  A  8.  F.  R.  Co. 
V.  DenvU,  88  Kan.  434;  CaUahan  t.  Burling- 
ton A  M.  R.  R.  Co.  W  Iowa,  663. 

In  this  case  the  complaint  does  not  allege 
tbat  the  burning  of  the  brush  was  Iq  itself  an 
act  dangerous  to  the  appellee's  property,  but 
avers  that  the  damage  resulted  because  the  act 
was  carelessly  done.  The  loss  is  not  charged 
to  have  been  occasioned  by  tbe  act  itself,  but 
by  the  improper  manner  of  its  performance. 
In  the  charge  to  tbe  Jury  the  right  of  recovery 


iant  would  be  liable.  The  burden  to  show 
tbat  it  did  is  upon  the  appellee;  whether  be 
discharged  It,  was  a  question  that  should  bave 
been  submitted  to  the  Jury.  We  cannot  say, 
as  a  matter  of  law,  that  sucb  was  tbe  nature 
of  the  act.  It  would  depend  upon  a  variety 
of  circumstances.  It  is  easy  to  conceive  a  case 
In  which  burning  brush  on  a  right  of  way 
would  be  obviously  dangerous  to  adjoining 

Eroprietors;  it  Is  just  as  easy  to  conceive  one 
1  which  there  would  lie  no  danger,  except 
from  the  careless  and  reckless  manner  of  the 
burning.  The  employer's  liability  in  each 
se  must  tberefore  oepend  upon  its  own  facts. 
The  jtidgment  will  be  reoerttd,  and  t!u  eaum 
maTidedfor  a  new  trioL 


D,gH,zedr,yGOOgIe 


Kaxbab  SvraBMs  CooBT. 
KANSAS    SUPHEME  COURT. 


STATE  OP  KANSAS 


*1.  nke followlaK ^'A*^^'  "TUnowal- 
^(Mt  fbrKottfln  thmtOovomor  B«rT«y 
p^dktnea  *■'<  omt  brother  out  of  the  petd- 
tsDtUrr.  TiM  oonvlct  Barrey  bad  beeo  sant 
to  IamIdc  from  SallDa,"— published  Id  m,  news- 
vaper,  It  falie,  are,  under  tbe  tacU  and  iriroiim- 


...  le  aUeged  tfbeloua  arllole  lefleot 

npoQ  the  ooQduol  of  an;  parOoular  peraoQ,  but. 
If  directed  asalnit  a  family.  It  Is  libelous. 
8.   Id  proMoaUoiu  An;  UbeL  it  Is  not 


(OctubeT  11,  ISOa) 

APPEAL  by  defendant  from  a  Judgment  ot 
tbe  District  Court  for  Horns  County,  en- 
tered upon  a.  verdict  conviciiog  blm  of  crlm- 
loal  libel.     Afflrmed. 

The   facta  are  full;   atalcd  in  tbe  commls- 
dODer's  opinion. 

Meurt.  Mohler  A  HlUlken  for  appelUnt. 

Owens  and  R.  A.  Zio^tt  for  appeljee. 

Green,  0.,  delivered  the  following oplo Ion: 
This  case  comes  bera  on  appeal  from  the 
District  Court  of  Morris  County,  where  the  de- 
fendent  was  proseculed  and  convicted  of  crim- 
IqbI  libel  for  publUliing,  in  ilie  Salina  Dail; 
Republican,  of  which  he  wss  the  proprietor,  at 
Salina,  Kan.,  on  the  12th  day  or  November, 
ISm.  tbe  folloning  Blatemeat;  -'  'Tis  now  al- 
most forgotten  that  Governor  Harvey  par- 
doned his  own  brother  out  of  Ibepeniientiary. 
The  convict  Harvey  had  been  sent  to  Lansing 
from  Sstina."  The  information  charged  ibat 
the  libel  was  pulilished  of  and  concerning 
James  M.  Harvey,  John  A.  Harvey.  George 
E.  Harvey,  2.  T.  Hsrvey,  J.  E.  Hsrvey  and 
W.  8.  Harvey.  Theevidenceshowed  IhatDr, 
W.  S.  Harvey  was  a  reeideut  of  Salioa  at  the 
Ume  of  the  publication,  and  a  brother  of  Ex- 
Qovernor  James  M,  Hsrvey.  The  publication 
was  admitted.  The  claim  is  made  ijy  the  de- 
fendant that  the  language  published  was  not 
libelous  per  m;  that  the  court  below  erred  in 
not  eiviag  the  following  iostruct  ion  to  tbe  Jury: 
"The  publication  charged  as  libelous  In  this 
case  is  not  libelous  per  te;  and  before  the  Jury 
can  fibd  the  defendant  guilty  in  this  case,  ex- 
press malice  must  be  proven."  This  Insiruc- 
tion  was  refused  hy  the  trial  court,  and  the 
following  given:  "  I  instruct  you.  gentlemen 
of  the  Jury,  thai  to  print  and  publish,  concern- 
ing  any  person,  that  he  has  been  a  convict  in 
Ibe  stale  peuitenliary  of  the  Slate  of  Kansas,  is 
libelous  per  «e,  unleaa  the  same  la  true;  and  in 
this  coaaeclion  I  further  instruct  you  Chat 
•Bead  notes  by  Obbih,  0. 


there  ta  no  attempt  on  the  part  of  the  defend- 
ant in  this  case  to  prove  tbe  truth  of  tbe  mailer 
charged  as  llbelaui,  or  to  show  that  the  nune 
was  publlabed  for  justifiable  ends." 

1.  The  defendant  instsTs  that  the  above  in- 
struction given  by  tbe  court  was  etroncoua  a» 
applied  to  this  case,  and  greatly  prejudiced  the 
subaiantial  rights  of  the  defendanL  This  is 
the  decisive  and  controlllog  question  in  tbl» 
case.  Ordinarily,  the  instructions  to  Che  jury 
should  be  considered  together,  and  a  Judg- 
ment will  not  be  reversed  oecause  some  one  of 
Ibem  fails  to  slate  tbe  law  applicable  to  the' 
facts  with  sufficient  qunllficationB,  provid^ 
Chedefectsbecuredin  other  instructions.  SiM 
V.  Dei  Moinei,  40  Iowa,  S88;  8latd  v.  Makm^ 
44  Iowa,  104. 

In  the  eleventh  Instruction,  which  fa  com- 
plained of,  the  court  fiald  1o  tbe  jury  that  U> 
print  and  publish  concerniog  any  person  that 
he  had  been  a  convict  was  libelous  per  **,  un- 
less tbe  same  was  true.  We  see  no  error  in 
tbia,  taken  in  connection  with  the  inslrucli  in* 
as  an  entirety.  "Libel"  has  been  defined  by 
i/vtf^  Story  lobe  any  publication,  the  lend fticy 
of  which  is  Id  degree  and  injure  anolber  per- 
son, or  to  bring  him  Into  ooniempt,  Initred  or 
ridicule,  or  which  accuseshim  of  a  crime  i<un- 
ishablc  b;^  Ian,  or  of  any  act  odious  and  dis- 
graceful in  society.  DexUr  v.  Bpear,  4  Mason, 
115;  Newell.  Defamation,  87. 

In  this  case  tbe  alleg»l  libel  charged  that 
Gov.  Harvey  had  pardoned  bis  own  hrolher 
out  of  tbe  penitentiary;  that  the  convict  Har- 
vey had  been  sent  to  Lansin;;  from  Salina. 
This  wss  certainly  charging  that  one  of  th* 
Harvey  brothers  had  been  convicted  of  a  felony, 
and  comee  clearly  within  the  defioition  of 
"libel,"  as  defined  by  the  Crimea  Act:  "A 
libel  is  the  malicious  defamation  of  a  pemm 
made  public  by  anj  printing,  writing,  sign, 
picture,  represenlalinn  or  efflgy,  tending  to 
provoke  him  to  wralh,  or  expose  him  Co  publlff 
haired,  contempt  or  ridicule,  or  to  deprive 
him  of  the  benefits  ot  public  confidence  and 
social  intercourse,  or  anv  malicious  defama- 
'  tlon,  made  public  as  atoresaid,  designed  to- 
blacken  and  vilify  the  memory  ol  one  who  ia 
dead,  and  tending  to  scandalize  or  provoke  bla 
surviving  relatives  and  friends."  Par.  2444, 
Gen.  Stat.  1889.  To  call  a  person  a  returned 
convict,  or  otherwise  to  falsely  impute  Chat  be 
has  been  tried  and  convicted  of  a  criminal  of- 
fense, \i  actionable.  Newell,  Defamation,  109; 
FoKler  V.  Doiodney,  %  Moody  &.  R.  US;  BM 
T.  Jhme,  18  East,  654. 

We  think  tbe  trial  court  committed  no  error 
in  giving  the  eleventh  Inatrucdon. 

2.  The  appellant  again  contends  that  tbe 
statement  published  referred  to  no  particular 
one  of  the  Harvey  family  as  having  been  k 

eison  convict.  While  this  objection  might 
urged  with  some  force  in  a  civil  suit  for 
damages,  we  do  not  think  It  is  good  In  a  crim- 
inal prosecution  for  libel.  The  law  is  elemen- 
tary that  a  libel  need  not  be  on  a  particular 
person,  but  may  be  upon  a  family,  or  a  claaa 
of  persona,  If  the  tendency  of  tbe  publicatioB 
Is  to  stir  up  riot  and  disorder,  end  incite  to  m 
breach  of  tue  peace.    Jitx  v.  WiUianu,  fi  Bora. 


See  also  36  L.  R.  A.  611. 


i8oa 


TABKinaTOH  T.  PUBVIL 


A  Aid.  SSO;  Btx  y.  (Mom,  3  Banaid.  ISO; 
inortj/mout.  Id.  138;  3  Bishop,  Cr.  L.  7th  ed. 
§  S34;  2  SUrki«,  Slander  and  Libel,  3I8i  Riw- 
«ell.  Crimes,  in  An.  ed.  SOfi,  88S. 

A  gcacdal  piibliBbed  of  three  or  four,  or  uiy 
one  or  two,  perBoua,  la  puniahable  at  the  com- 

Elalnt  of  one  or  more  or  all  of  tliem.  Holt, 
Jbel,  247. 

In  P<Uv\«r  V.  (foneorcl,  48  N.  H.  211,  the  8a- 
preme  Court  Bald:  "Aa  theae  charges  were 
made  aeatost  a  bodj  of  met),  without  suecify- 
Id|;  Individual*,  it  maf  be  that  do  Individual 
■omier  could  have  maintained  a  private  action 
therefor.  But  the  queslion  whetoer  the  publi- 
cation might  not  afford  ^^ound  for  a  public 


prOBecutlon  la  entirely  different  Civil  auita 
for  libel  are  maintainable  only  on  the  groi  ' 
that  tlieplaintiff  bhj  individually  suffered  di 


am.  IndlcUnenta  tor  lil)el  are  atislained  prin- 
<^Mlly  because  the  publication  of  a  libel  tends 
to  ■  breach  of  the  peace,  and  thus  to  the  dis- 
turbance of  aociety  at  large.  It  la  obvious  that 
a  libelous  attack  on  a  bod?  of  men,  though  no 
Individuals  be  poialed  out,  may  tend  as  much 
or  more  to  create  public  disturltauce  aa  an  at- 
tack on  one  Individual;  and  a  doubt  haK  iKen 
raggeated  whether  "  tlie  fact  of  numbera  does 
not  add  to  the  enormity  of  the  act." 

8.  The  defendant  clalma  there  was  error  In 
the  couifa  refusinfi  the  fourth  special  instruc- 
tion asked,  that,  lieforethe  Jury  could 


for  libel,  malice  la  Inferred  from  the  naturo  of 


ferred,  aa  a  person  is  presumed  to  hare  in- 
leaded  the  conaequences  of  his  own  acts.  CAie^ 
JiiMliee  Sbaw  baa  dearly  atated  the  ruler  "  It 
is  not  necessary,  to  render  an  act  malicious, 
that  the  party  be  actuated  bj  a  feeling  of 
hatred  or  ill  will  lowarda  the  individual,  or- 
that  he  entertain  and  pursue  any  general  bad 
purpose  or  design.    On  the  contrary,  he  may 


design  he  willfully  inflicta  a  wrong  on  olbera. 
which  ia  not  warranted  by  law,  auch  act  is 
malicious."  Newell,  Defamation,  817;  Gun. 
V.  BruUing,  16  Pick.  E40;  Pttdger  v.  State,  TT 
Oa.  342. 

The  want  of  actual  intent  to  vilify  ia  do  ex- 
cuse for  a  libel;  and  if  a  man  deems  that  lo- 
be rii;ht  which  the  law  pronounces  wronr, 
the  mistake  does  not  free  bira  from  (he  guilL 
GvTtu  T.  Muuaji,  8  Gray,  361;  1  Bishop,  Cr, 
L.  S  808;  Bevnoldt  v.  United  Slatet,  98  U.  8. 
14G  [36  L.  ed.  3441. 

Upon  a  careful  examination  of  the  errora- 
complnincd  of,  we  are  salisfled  thst  the  court 
IkIow  committed  no  error,  and  reeommend  an 
offimutTiee  qftiit  judgment. 


INDIANA  BITFREUE  COURT. 


John  TARKINQTON  d  al.,  AppU., 

Sanford  B.  PUBVI8. 

I....Ind.....» 


)  tntwt  r«acliidlii([  a, 
eontriMstofpnrQlUMe,  by  wfalob  be  has  been 
defiauded,  fortbe  nuaoa  tbat  be  liaa  aoqulesoed 


therein,  tbe  alleged  act  of  BDqulescenoe  must  ba- 
unaquivocal  and  miut  sbow  an  election  to  retain 
the  propertr  aftar  dlscoveriiiK  the  deceit. 
2.  A  aale,  by  a,  defiladed  vendee,  of" 
•ome  of  the  property  received  under  tba 
traudiilent  contraot,  and  a  receipt  of  the  moner 
therefor,  wUi  not  destroj'  a  tnlly  perfected  rlffbt 
on  his  part  to  rescind  the  fraudulent  cxintnict,  tf 
helully  BDOOunla  f or  llie  prooeeds  to  llie  fi-audu- 


nom.— iloolnlan  pf  eontraet;  rttrhti  tf  party  de- 
fraudtd. 

'n*  Itglit  to  raolDd  a  contraot  ou  aooount  of 
•Qbeeqnentlr  dfaoovered  fraud  Is  not  lost  beoauBS 
the  oontiaet  has  t>een  partly  eieout«d  and  tbe  par- 
tfM  cannot  be  fully  reatored  to  their  former  oon- 
dldoD.   Boemerv.  Conlon,  UN.  J.  Bq.281. 

Where  a  oontraot  Is  for  pert ormanoe  In  separable 
parte,  and  the  burer  aceepB  a  separabte  propor- 
tion tlMTSof,  the  rlcht  to  recovor  therefor  Is  not 
forfeited  t>r«  later  debult;  but  tbe  buyer  oannot 
be  oomp^ed  to  aoeeptpart  performanoes  In  tbe 
Invene  order  of  hit  contract:  and  where,  at  Its  In- 
itial point,  the  seUer  Is  In  default,  Uie  buyer's  nsbt 
to  reaolnd  applies  to  tbe  whole  contract.  Pope  v. 
Porter,* Cent. Bap. la, ice N.T.  8M 

A  part7  must  alBrm  or  avoid  a  contract  as  a 
wtaolK  ha  oannot  treat  It  as  aood  In  part  and  void 
In  part   Saenots  to  Xata  v.  Bedford  (CaL)  1 L.  B. 

Delivery  by  the  aeller'a  aervanis  tbrougb  mistake, 
ta  part  perf ormanco  of  a  contract,  of  wood  Inferior 
In  qnalltr  to  that  stipulated  for,  iItm  the  pur- 
dHuar  the  rljcht  to  rescind  and  to  refuse  to  accept 
a  Bubaaqaent  offer  of  performanoe  by  the  aeller. 
Walker  t.  Davla, «  N.  H.  ^. 
SURA. 


Bffect  of  rescission.  See  note  to  HcOreery  v.  Dar 
IN.  Y.)  •  L.  B.  A,  HB. 

A  party  who  ha*  I>een  deftanded  In  niaktns  ». 
contract,  on  the  diaooverj  of  tbe  fraud  has  a  right, 
within  B  reasoDable  Ume,  to  nadnd  the  oontiaot 
and  restore  tbe  pardeB  to  tbelr  former  condition, 
or  to  affirm  the  contract  and  dahn  compensatfoB, 
or  damHses  for  the  Injury  be  has  sustatnod  by  rea- 
•on  of  the  frand.  Gilford  v.  Oarvlll,  »  CaL  ISt, 
quoting  tbe  laniruase  of  the  court  In  Horrin  T. 
Libbey.  Sa  Me  HtT.  Bee  also  Burton  v.  Stewart,  r 
Wend.  tat.  aa  Am.  Dec.  eS2;  and  other  cases  cited  In. 
Glltord  V.  Carvlll,a  CaL  &£;  Walnnrlght  v.  Weak^ 
SSCaLlin. 


Sleetton  to  ruetnd  nuut  b*  I 

An  option  to  resOlndBeontraotmnstbeeTerclsed- 
promptly.  Dent  v.  Long  (Ala.)  ApriiaO,  1890:  Uer- 
rill  V.  Wilson.  10  West,  Bep.  UK.  M  HIch.  Oa. 

pBrtles  who  olalm  to  be  relieved  fnnn  a  purohaSB, 
on  the  fronnd  of  fraud,  muat  act  with  the  utmost 
dlllireaoe  and  promptitude  In  discovering  tli» 
frand.  and  In  claiming  to  tie  relieved  by  reason  ctf' 
It;  and  whether  they  have  so  acted  la  aquestloaof' 
fact  for  the  Jury.    Upton  v.  TrlbUoook,  n  U.  B.  U^ 


8ee  also  25  L.  R.  A.  37;  42  L.  R.  A.  460. 
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kot  Tondor.  unleoB  It  Bppean  that  «uob  nl»  wu 
made  In  U>e  lectilar  course  o(  budneta  or  midiv 
fuab  draumBUDDeB  ai  tbow  an  inteot  to  aDrm 
tbe  frftudulent  contract,  slnoe  be  bae  a  right  to 
make  nlea  of  tfae  propert;  for  certain  purpcoca, 
■uoh  at  to  preeerre  It  from  deetnictloii,  etc 
-8.  MsrelT'  rtgnlny  ajid  aeknowladsliif 
»  deed  of  aadcnment  of  the  flrm  aneta  for 
beD«at  of  oieaiiors  will  doi  defeat  the  rUiht  of 
one,  irbo  baa  be«n  defrauded  la  tbe  puTohaw  of 
an  iDterest  In  a  partoenhlp  concent,  to  reacind 
the  fraudulent  ooDtract,  It  before  dellTerj  of  the 
deed  he  wlthdnwi  bla  coment  thereto. 

■4.  Ho  totshnleal  toaderof  propertrThlotaa 
vendee  was  delisudod  Into  biiirtDK  need  be  made 
to  the  fraudulent  vendor  before  tbe 
ment  of  an  equit)'  suit  to  compel  a  i 
tbeBroundof  fraud.  It  la  lufflclenl  If  tbe  vendee 
can  Hbov  that  he  baa  preserved  the  propertr 
■ubctantJallr  In  tbe  condition  In  which  he  re- 
ceived It,  wKbout  Intentional  or  iinnece 
OhBDse. 

■%,    TaUng  »  eoiiTejmtiee  of  land  In 

■Idonitton  of  an  antecedent  ''-'-•  ■* 

•tltute  a  person  who  parte  with 

la  no  way  obannae  his  attitude 

chuer  aa  against  one  who  has  ■  clear  and 

doubted  prior  equitable  rlzht  to  tbe  land. 

4.  A  Avudnlent  vendor  i»  not  entitled 
on  reeclEelOD  of  tfae  Bale  to  have  tbe  aiaount 
whiob  tbe  defrKuded  veiidee  has  received  from 
sales  of  tbe  property  paid  over  to  him;  all ' 
demapd  Is  to  h&ve  tbe  amount  orediled 
amount  of  purchase  money  whiob  he  Is  decreed 
to  pay  back  to  tbe  vendee. 

-7.  Wben  fkcta  ttonnd  ar*  not'snatttined 
by  the  erldenee.  the  queatlon  is  properly 
brought  before  the  court  for  review  ---- 


(October  SO,  ISyO.) 

APPEAL  bj  defendants  from  ■  judgment  ot 
tbe  Circuit  Court  for  Howard  Counij  Id 
favor  of  plaiotifl  In  nn  action  brought  to  re- 
Bcind  a  contract  for  the  purchase  ana  sale  ot 
an  interest  in  a  certain  hardware  firm  oa  the 
ground  that  Itwas  a  fraud  on  the  sendee.  4f- 
firmed. 

The  facts  are  staled  in  tbe  oplDion, 

Mettr*.  EUiott  *  Kirfcpa.trlek  and 
Cooper  ft  Hnmeas  for  appellants. 

MeMr*.  E.  K.  PolUa-d,  Bell  ft  PardaH. 
J.  C.  BlMtklidsa  and  W.  E.  BlM)klId«e. 
for  appellee: 

Tbe  vendee  In  a  fraudulent  lale  does  aotloaa 
his  rfcbt  lo  s  rescission  otaconlractbj  taking 
part  of  tbe  property  sold,  orb;  taking  tbe  pro- 
ceeds of  the  sales  of  such  property,  if  upon 
leanitng  of  tbe  fraud  be  offers  to  return  such 
pioperty  and  tbe  proceeds  of  the  sale  of  sucb 
propcrtv  BO  taken  out.  A  vendee  perfects  hts 
fight  of  action  to  rescind  bv  offering  to  turn 
back  the  property  received  from  tbe  vendor  al- 
ihougb  ibe  vendee  after  that  made  offers  to  sell 
the  property. 

FUree  v.  Wilton.  84  Ala.  G90,  609. 

If  a  vendee  In  a  fraudulent  sale  makes  a  cssh 
payment  upon  a  stock  of  goods,  afterward  sells 
a  portion  of  these  poods  receiving  cash  there- 
for, upon  discoTenng  the  fraud,  be  may  offer 


23 1~  el.  SB:  Andrews  v.  Hensler,  71  D.  8.  B  Wall. 
m,  18  L.  ed.  737. 

If  a  party  Intends  to  leeclod  a  aontnict  On  the 
ffiound  ot  Ita  violation  by  tbe  other  party,  he  must 
do  It  promptly,  on  the  tlrrt  iatormntlon  of  euch 
breacb.  Memphis  AC.  R.  Co.  v.  Neighbors.M  Mim, 
ISO;  Dill  V.  Camp,  ffi  Ala.  2S8:  HcCulloch  v,  Boott,  IB 
B.  Hon.  IR;  [Awrence  v.  J>ale.  S  Johns,  Cb.  13, 1 N. 
T.  Ch.  i:-  ed.  W»,  IT  Johns-  <3T. 

He  should  take  prompt  action  to  repudiate  It 
wben  the  fraud  la  disoovored.  and  notify  the  seller 
«t  bla  purpoee  to  disavow  and  disown  It.  Davis  v. 
Bead.  81  Fed.  Hep.  US. 

Tbe  right  to  resolnd  a  sale  on  the  ground  ot 
fraud  must  be  eicrdsed  within  a  reasonable  time 
after  Hie  fraud  is  dlsoovered,  or  tbe  time  wben  it 
should  have  been  dlaoovered.  Toung  v.  Amtai,  S6 
Ala.  I  IB. 

He  must  readnd  as  soon  as  poeslhle  after  tbe  dts- 
oovery  of  tbe  fraud.  Boemer  v.  Conlon,  4D  M.  J. 
&q.  131. 

The  defrauded  party  to  a  oontraot  baa  but  one 
election  to  rescind,  which  he  must  exercise  with 
reasonable  promptitude  after  the  dlscoi'ery  of  tbe 
fraud,  and  wben  he  onoe  eleots  he  must  abide  by 
htadeolalon.  Deonlsv.  JonM,UM.  J.  Eq.  ai2. 
Pariit*  must  IM  put  boclc  in  statu  qno. 

Where  a  party  dealree  to  readnd  a  oontmct  upoi 
the  ground  of  mistake  or  fraud,  he  must,  upon  tbt 
discovery  of  the  facts,  at  once  announce  his  pur 
pose  and  adhere  to  It.  Orymes  v.  Bandera.  S3  LI,  ^ 
«,  sa  I-  ed.  TOe. 

Acourtolcqutty  will  not  rescind  unless  the  par 
tfes  can  be  put  l»ok  In  $tatu  guo,  or  the  dearest 
and  strongest  equity  Imperatively  demanda  Et. 
IMd, 

Unlen  a  party  «ao  be  put  in  statu  quo,  which 
cannot  be  done  when  a  portion  of  Uie  propert    ' 
•  LB.  A. 


been  diepoaed  of,  a  oourt  of  equity  Is  reluotsnt  te 
reeoind  a  conlraot,  and  will  do  so  only  when  clear 

3d  strong  equity  oompels  it.    Dent  v.  Long  (Ala.1 

prll  3D,  1890. 

Notice  of  rescission  of  a  oontraot  ol  sale  h  not 
void  tieoauBe  given  00  Sunday,  without  a  statutory 
provision  to  that  elfeoE.  Pence  v.  Idugdon,  W  U. 
S.  GT8,  EG  L.  ed.  UOl 


can  complain  of  It.  Waterbury  v.  Andrews 
U  West.  Rep.  £02,  07  Mich.  !81. 

Tbe  misrepresentations  of  tbe  seller  of  property, 
to  authorize  tbe  rescinding  of  a  oontract  of  sale  by 
a  court  of  equity,  must  be  of  something  material 
oonstltutlDg  an  inducement  or  motive  to  puroluae, 
by  whiob  tbe  purchaser  bai  been  misled  to  Ids  In- 
jury. It  must  be  something  In  which  the  one  nsrty 
places  a  known  trust  and  oonfldenoe  in  the  other. 
BmLlh  V.  Richards.  38  O.  B.  IB  l-ot.  »,  10  I^  ed.  43. 

An  executed  conlracl  will  not  be  rescinded  on 
the  ground  of  fraud  unless  the  preponderanee  of 
evidence  as  to  the  intud  Iseo  greatas  to  satisfy  tbs 
consclcoce  of  tlie  ofaanocUor.  Kem  t.  Hlddleton 
(Pb.I  Fell,  i,  1BS3. 

Where  avendorof  personnl  property  In  the  bands 
of  iMlleee,  subject  to  charges  for  storBge,  agrees,  as 
part  ot  the  consideration,  to  pay  the  chargca  and 
deliver  the  goodswhen  requested  by  tbe  purobaser, 
but.  upon  demnnrl  of  the  latter,  refuses  to  perform 
Bucb  aureement,  the  purchaser  may  resomd  and 
refuse  to  pay  the  contraot  prloe.  Maione  v.  Hia- 
neeola  Scoue  Co.  SS  Minn.  8tt. 

In  an  actfon  to  resolod  a  sale  of  stook  for  false 
representation,  delay  In  tiling  the  bill.  saUsfaOlorl- 
ly  eiplHlced.  will  not  defeat  Uie  right  to  ralleL 
Booth  V.  Smith.  4  Wttt.  Rep.  ISl.  117  IlL  370. 

It  la  not  III  I I1BIIJI  for  a  pnrobsacr,  on  bringing  a 


Takxisqtom  v.  Pdetu. 


S0» 


Iem  the  smooDt  paid  b^  Ibe  veodee  on  thepur- 

Wtiarton,  Coat.  ^  2SS;  Moniggmery  t.  Pickr 
triJiff,  116  Hbsh.  227. 

Tiie  ezecutioD  of  a  deed  of  assign  meat  may 
be  revoked  before  tbe  BSBlgnee  accepts  the 
truBt.  A.  deed  of  assignmeni  properly  execut- 
ed confen  no  right  upon  tbe  asstgnee  until  re- 

Ind/lteT.  Stat.  1681,  g  26681  Wiener  y. 
SAqfer,  06  luA.  120. 

A  veQdee  may  waive  hia  right  to  a  rescission 
«r  tbe  fraudulent  contract,  but  it  U  eBseutial  lo 
such  a  waiver  that  tbe  party  abould  posseBS 
full  knowledge  of  the  fraud  practiced  upon 
him:  that  be  ebould  intend  to  conBrm  thecou- 
tTBct  and  abaodon  all  right  to  recover  for  the 
loss  resulting  Crom  the  fraud, 

Sf.  John  V.  Btndrickum,  81  Ind.  850;  2)ohtr- 
ty  r.  Bell.  SS  Ind.  206;  JUeQueen  t.  Utattliank. 
a  Ind.  418;  Ckjoley,  Torts,  506. 

It  la  not  neceaaary  to  produce  money  to  make 
*  valid  lender. 

MathU  v.  Thonuu,  101  Ind.  119,  122. 

Fraud  may  be  found  from  circumstancca  aa 
well  as  from  poailive  evidence. 

Bhodei  V.  Qrem.  86  Ind.  7. 16. 

Tbe  surrender  of  a  pie-existing  debt,  not 
secured,  Is  not  a  sufficient  cunsideration  to  con- 
elitute  a  good-faitb  purchaser  for  value  as 
against  prior  equities. 


I  Ind. 


S06: 


Milier.  65  Ind.  161,  168;    BeHing  v.  iioweU, 
Jnd.  S29,  S31. 
A    transfer   of  property  by  a   fruudulent 


vendee  In  coiialderatlon  of  a  pre-eztatlng  debt 
confers  no  title  aa  against  Uie  defrauded 
vendor. 

BaUCifft  V.  Sangitoon,  18  Hd.  888;  Fma  v. 
Daenman,  11  Ala.  8t0;  Jngram  v.  Morgan,  1 
Humph.  66;  Dickerton  v.  i\Uinghait,  i  Faige, 
315,  SN.T.Oh.  L.  ed.409i  CoddiTigttm\.  Bay, 
20  Johna,  687;  PoVfH  v.  Jeffriei,  B  III.  387j 
Benjamin,  Sales,  g  649,  and  authorities  cited. 

Mitchell,  J,,  delivered  the  opinion  of  the 

Tbe  material  facts  in  tbe  present  case  ai 
found  by  the  court  are,  that  in  tbe  month  of 
August,  IB87.  Joseph  S.  Tarhington  ex- 
chftuged  his  interest  in  the  Ann  of  T.  H.  Ellis 
&  Co.,  dealers  in  hardware,  of  which  firm  be 
was  a  member,  for  cerlain  real  estate  and  9600 
In  cash,  with  Santord  B.  Purvis,  the  latter  as- 
suming and  agreeing  to  pay  Tarkington's  share 
of  the  indebtedoess  of  the  firm. 

It  is  found  that  Tarkington,  in  order  to  In- 
duce Purvis  to  make  the  trade,  made  certain 
false  representations  conceraing  the  value  of 
the  atocK  and  assets  of  the  flrmand  the  amount 
of  tbe  partnership  debts,  to  the  effect  that  the 
as.'iels  of  the  firm  were  largely  in  excess  of  its 
liabilities.  It  appears  from  tbe  ^Dding  that 
tbe  firm  was  in  fact  in  debtin  an  amount  large- 
ly in  excess  of  the  value  of  the  partnership  a*- 
sets,  ao  that  the  Intereat  of  Tarkinglon  at  the 
time  tbe  exchange  was  made  was  of  no  value 
whatever.  It  is  found  that  the  exchance  was 
mode  on  tbe  ISlb  day  of  August.  On  the  27th 
day  of  the  same  month  Purvis  discovered  the 
fraud  practiced  upon  blm,  and  immedialely 


suit  to  recover  book  Che  purchase  price  for  f rauil, 
to  reoDlTe  and  lender  back  a  cerllflcnte  of  stock 
purchased,  wblch  bod  beeP  left  b;  the  aelJer  with 
falB  airents  to  be  delivered  to  tbe  purchaser.  Penoe 
V.  Liiiifcrluo,  m  U-  S.  GTS,  £S  L.  ed.  431. 

Hcecinloo  of  oontmct  by  veodor  for  fraud  of 
Tendee.  Bee  noU  to  Fechtaelmei  v.  Baum  (Oa.JS 
L.B.A.  U8. 

BaUfcatbm  or  acguiaeenct  SetaOt  rtgU  lo  radnd. 

Jt  la  the  rule  that  tbe  defrauded  party  to  a  oon- 
tract  has  but  one  Election  to  rescind,  that  he  must 
eierolse  that  election  with  reasODBblc  promptitude 
after  dlaovery  of  tbe  fraud  and  that  when  be 
oDoe  electa  be  must  abide  by  his  decision.  Blse- 
low.  Ft.  tag. 

Delay  Id  rssolsalon  Of  tbe  contract  Is  evidence  of 
a  waiver  of  the  fraud  and  an  election  lo  treat  the 
contract  as  valid  and  stlU  subelsItnK.  Wllllanuon 
v.New  Jersey  Southern  B.  Co.  2S  N.J.  Bq.BU,Sle; 
Drown  v.  Mutual  Ben.  L.  lus.  Co.  B2  N.  J.  Bq,  SOB; 
Oakey  v.  Cook.  11  N.  J.  Eq.  StJO:  nigelow,  Fr.  tSS;  S 
Pom-  Eq.  Jut.  t  SIT:  Balrd  v.  New  York.  H  H.  T. 
M7;  Farlow  V.  Ellt^  13  Gray,  £29;  Lawrence  T.  Dale, 
S  Johna.  Ch.  2?.  1  N.  Y.  Ch.  L.  ed.  GZS.  17  Johns.  437; 
Morgan  v.  McKac.  Tt  Pa.  231;  Pcarsoll  v.  Cbapln.  U 
Pa.  >-,  Negley  v.  Lindsay,  8T  Fa.  SI?;  Leamlnc  v. 
Wise,  73  Fa.  ITS. 

Bo  paymenis  of  purobase  money  after  knowledge 
-of  the  firaud,  are  evldenoe  to  the  aame  eSeot. 
EnuokoUs  v.  Lea.  IQ  Humph,  5TT. 

And  so  also  Is  the  oontlnued  dealing  with  the 
inoperty  purobased  and  in  reference  to  the  fraud- 
ulent traosaott  on  asK  the  oODtract  were  lubslstlDg' 
and  binding.  Banett  r.  firown,  lOfi  Haas.  Ul;  I 
Slory,  Bq.  Jur.  13th  ed.  SiTj  £  Kent.  Com.  11th  ed. 
tBI;  Tlsen  r.  Flke.  e  Clark  *  F.  f(St  Schilter  v. 
Dlrtt  BB  N.  T.  KXL 

«ii.a  A 


Delay  In  the  i 


□f  the  contract,  payment* 
continued  dealing  with  tt, 
and  witb  reference  to  the  fraudulent  CraDsactlOD, 
after  discovery  of  the  fraud,  may  te  shown  as  evi- 
dence of  an  election  to  treat  a  fraudulent  oontraot 
as  valid.  Kule  applied  to  sole  of  a  skatlns  rink. 
Dennis  v.  Jones,  li  N.  J.  Bq.  S13. 

Any  act  of  ratiflcatlon  of  a  oontraot  af  ler  know). 
edseoftbefactaauthcrlxlng:  a reaelsslon  amonati 
loan  amrmaaoe  and  terminates  the  right  tore- 
eclnd.  Brvan-llTOWD  Shoe  Co,  r.  Block,  Gl  Ark 
US. 

Acqa,laet,nct1nflaip»totttmt:  titoypd. 


and  of  all  the  material  facta.  Ilea  by  for  a  consider* 
abletime.orabstalDS  tromimpoachlns  tbe  trans- 
action,  so  that  the  other  party  Is  Induced  to  sup- 
pose that  It  la  recognized.  It  Is  acgaicsocnco.  and 
the  transaction  altbouirb  originally  Impeachable 
l)eoomee  unimpeachable  In  equity,  t  Fom.  Bq. 
Jur,  ISS.  BOO;  Cbolmondeley  v.  Clinton,  *  Mcrlv.  ITl. 
SSI;  Honner  v.  Morton,  8  Run-  SSiSoLiey  v.  Rhoades, 
1  BUgh,  N.  B.  1;  Vigors  v.  Pike.  S  Clark  *  T.  S6S,e»l; 
Charter  v.  Trcvelyan,  U  Chirk  &,  F.  Tit;  Odlln  v. 
Oove,  11  N.  H.  MS;  BossctC  v.  Salisbury  Mfg.  Co.  IT 
N.  H.  «6,  4J1;  Pcabudy  v.  Flint  B  Allen,  fiZ;  Fuller 
V.  Melroee,  1  Allen.  IfiS;  Tasli  r.  Adams.  10  Cush. 
£S2;  Briggs  v.  Smith,  S  It.  I.  211:  Cobb  v.  HutDeld.  M 
N.  T.  !i33;  Lawrence  V.  Dnlc,  3  Johns.  Cb.  23, 1 N.  T. 
Ch.  L.  ed.  S38.  IT  Johns.  13T. 

Where  a  party  enters  Into  a  contiaet  on  a  specn- 
latlop.  and  glveehla  promlesory  notes  In  oonaidera- 
tlon,  be  cannot  turn  round  after  failure  of  Ike 
speculation,  and  aak  (o  have  the  oontnct  rescind- 
ed, especially  where  he  has  acquleeoed  In  It  toi  A 
long  time,  and  tias  paid  one  of  said  notea.  Low- 
ber  V.  Beldan,  11  How.  Pr.  fi2& 
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offered  (o  rpsdnd,  by  transferring  back  all  tbat 
he  had  received  imm  TarkiuKlon,  and  de- 
manding tbe  recouTejaoce  of  toe  real  estate 
which  he  and  hia  wife  bad  previously  conveyed 
to  llie  latter.  He  repeated  the  (endei  and  de- 
maod  OD  the  29tli  day  of  August,  and  again  on 
thp  Iflt  day  of  Seplember. 

It  is  found  thnt  Purvis  bad  received  t841 
in  cash  oat  of  the  assets  nf  tbe  linn  on  the 
80th  day  of  Au^usi,  1887,  and  tbat  be 
offered  or  tendered  the  money  so  received  to 
TarkiQglon  on  Ihc  1st  day  of  Seplember  fol- 
lowjnp.  It  is  also  found  that  on  tbe  same  day 
on  which  the  firel  demand  was  made  for  a  re- 
Bcission  of  the  conlrnct,  Tarkinfiton  conveyed 
tbe  real  estate  which  he  received  in  exchange 
for  his  imerest  la  the  stock  of  hardware  lo 
Jobn  Taikingtou,  bis  fallier,  tbe  consideration 
for  the  conveyance  being  bd  antecedent  dcbtof 
M.OOO  alleged  to  be  due  from  the  son  to  his 
lather.  T)ie  latter  is  a  party  to  tlifa  suit.  At 
tbe  lime  the  elder  Tarklngton  received  Ihecon- 
Teyaoce  be  knew  that  bis  son  was  insolvent, 
and  that  be  made  the  conveyance  to  put  it  out 
of  the  power  of  Purvis  to  recover  the  property 

Upon  Ibe  facts  fouud  tbe  court  stated  con- 
clusions of  law  upon  which  a  judgment  for 
$GUO  against  Joseph  8.  TarkinBlon,  and  a  de- 
cree ordering  a  rescission  of  tne  contract  as 
prayed  In  the  complain C,  were  entered.  On  the 
appellant's  behalf  it  is  insisted  Ibat  the  facts 
found  show  that  the  appellee,  after  discovering 
tbe  fraud,  converted  part  of  the  property  to  bis 
own  use,  and  otherwise  dealt  with  it  in  such 
a  manner  as  tbat  his  right  to  rescind  was  there- 
by destroyed.  The  facta  specially  found  do 
not  afford  a  basis  for  the  assumption  upon 
which  this  argument  is  predicated. 

It  appears  from  tbe  facts  found  that  tbe 
fraud  was  discovered  on  Ibe  27th  day  of  Au- 
gust, 1887,  and  tbat  immediately  upon  discov- 
ering the  deception  piacilced  upon  bim  the 
appellee  took  Ibe  proper  steps  to  rescind  tbe 
Wnlract.     Subsequently,  on  the  80tb  day  of 


Au^at,  after  another  unsuccessful  attempt  to 
rescind,  be  received  from  the  firm  aseetii  (311, 
and  on  the  noxt  day  be  again  tendered  tbe  ap- 
pellant all  that  be  bad  received,  including  tb« 
Bum  above  mentioned. 

The  doctrine  is  fuUy  established  that  a  con- 
tract induced  by  fraud  b  only  voidable,  and  if 
one  who  has  been  defrauded  after  discoveriDg 
the  deceit  acquiesces  in  the  sale  either  by  ex- 
press words  or  by  any  unequivocal  act,  such  tm 
treating  tbe  property  as  his  own,  wilb  an  in- 
tent 10  condone  the  frnud,  he  will  be  deemed 
to  have  elected  to  afBrm  the  contract,  and  he 
cannot  afterwards  rescind.  One  who,  unlu 
fluenced  by  tbe  fraud,  deals  with  the  property 
as  hia  own,  after  havinz  fully  diacoverea  that 
fraud  has  been  practiced  upon  bim  In  tbe  con- 
tract or  transaction  by  or  throu^Li  which  h« 
acquired  the  property,  thereby  waives  his  right 
lo  rescind.  St.  John  v.  Hendrickton,  81  Ind. 
860;  Eigham  v.  Barrii,  108  Ind.  248,  G  West. 
Rep.  848;  Worley  v.  Mvore,  97  Ind.  10;  Dolier- 
(V  V.  mt.  5iS  Ind.  205;  Oatltng  v.  JftwU.  9  Ind. 
573;  Comparet  v.  //«&«,  8  Blackf  418;  SAaef- 
fer  -r.  Seadt,  7  BUckf.  179;  Benjamin,  Sales, 
§676. 

Equivocal  arts,  however,  which  do  not  clear- 
ly evince  a  purpose,  with  complete  knowledge 
of  the  fraud,  to  retain  the  property  as  bisowo, 
will  not  defeat  the  right  of  the  perton  defraud- 
ed to  rescind.  Tbe  act  must  be  unequivocal 
and  must  show  an  election  to  retain  the  prop- 
erty, after  discovering  tbe  deceit,  before  tta» 
right  to  rescind  Is  gone. 

in  the  present  case  tbe  Hgbt  to  claim  a  re- 
scission had  been  fully  perfected  bv  the  appel- 
lee, by  tenderingback  everything  that  bad  been 
received,  and  by  offering  to  place  tbe  fraud- 
ulent vendor  in  itaiu  quo.  That  tbe  plaintiff 
below  afterwards  received  money  arising  from 
tbe  sale  of  some  of  the  assets  of  tbe  firm  in  no 
way  militates  against  hia  right  to  compel  tlie 
rescission,  since  it  does  not  appear  that  the 
property  was  sold  in  (be  course  of  the  buaineM 
of  the  nrm,  and  the  money  received  was  fully 


Portt'  connot  ruetnd  uhflc  retatnind  JVuiU^ 
Wbere  one  party  baa  made  part  performanoe  of 
a  oontraot,  the  otlier  ouinot  rescind  and  sUIl  re- 
tain the  twneHtswIiloh  he  baa  received.   Bowman 
T.  Arers  ITdahoi  Uarob  II,  1889, 

A  port;  who  has  had  a  partliil  benefit:,  under  a 
eontraolh  tram  Ihe  labora  at  other  parties,  Is  not 
entitled  to  rescind,  and  to  roatoratlon  to  bim  of 
what  Ibey  have  received  under  It.  baoause  otaaub- 
•equaDt  breaoh  on  tbelrpart.  Bis  remedr  1b  an  ac- 
tion for  dama^res.  Kosara  v.  Oarland  {D.  0.1  U 
Wash.  L.  Rep.  391. 

A  partr  to  a  oootract  who  baa  tlie  beneflt  ol  the 
rood  will  o(  tbe  buBlneas  of  the  other  party,  which 
cannot  be  reaiorod,  cannot  reeolnd  the  contract;  ea- 
peclullT  where  he  doee  not  nffer  to  restore  property 
"      lontisct.    HandforCh  v.  Jaok- 


on,lEOUt 
ituftn 


n  or  oftr  to  retam  Um  propertv. 


A  purohsaer,  upon  dlsaovery  o(  a  fraud,  may 
treat  tbe  contract  as  voidable,  and  may  rescind  by 
returning  the  property  purchaaed.  State  v.  Fred- 
ericks (N.  J  J  I  CenL  Etep.  HI;  Andrew*  v.  Henaler, 
18  U.  B.  fl  WalL  EM.  18  I.,  ed.  TTT. 

Where  tbe  purcliaBer  oCafarmlna  Implement  la 
entitled  to  reeolnd  the  contract,  and  for  that  pm> 
8L.R.A. 


poes  may  ratum  thearUole,  he  must  return,  or  of- 
fer to  return,  within  a  reaaonable  time.  Cookioc* 
haiQ  V.  Duaa,  U  Kan.  SS;  Davla  v.  Oooer.  11  Eao- 

ai. 

Tbe  purobaaeT  of  a  farminx  Implonent,  ancb  aa  a 

header,  cannot  retain  and  use  the  macblae,  and  at 
the  same  time  sa^  he  repudlatee  and  reeclnda  tbe 
oontract  of  purchase.    Oooktngbam  v.  Dura,  supra. 

A  purchaser's  rltrht  to  reeclnd  a  oontract  la  not 
alFected  by  big  use  of  the  property,  after  an  offer 
to  return  It.  by  consent  of  the  peraon  whom  be  be- 
lieves to  have  boug-bt  It  from  the  other  [arty. 
YounK  V.  Amtie,  88  Ala.  IIB. 

Whore  a  party  who  has  BOld  a  piano  la  noHfled  to 
remove  It  on  Ibe  ground  of  Fraud  autbOrWug 
■  rctolssion.  and  refueca  to  do  so,  a  Bubeequesi 
oooaslonal  use  of  It  by  tbe  other  party  while  It 
remslua  la  his  poeeesslon  la  not  neoeeaarily  In- 
consistent with  tUoresdsalon  of  the  contract;  tbe 
moat  that  can  bo  claimed  by  the  esller  U  tbat  It  la 
a  queetlon  for  the  Jury.    Bell  v.  Anderson,  U  Wia. 

asa. 

A  oomplalntfa  an  action  to  reaolud  a  anntract  of 
■ale  for  fraud  and  to  recover  damaffea  for  auoh 
(nud.  In  wblcb  plaintiff  offen  to  return  the  prop- 
erty, should  not  be  dlamiaaed  because  plaintiff  b 
unable  to  return  a  part  of  tbe  property  whtcb  be 
baa  uaed  np  or  dlipoaed  of.  a*  he  la  entitled  to  dam- 
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accounted  for  i*itbaat  loa  to  the  appenant. 
One  who  has  perfected  bis  right  to  reecjnd  a 
freuduleot  contract  caoDOt  loee  It  by  merely 
taking  eare  o(  the  property  received,  or  by 
preserving  it  io  case  it  is  of  a  perishable  nature, 
•ulpsa  what  he  does  U  dune  with  the  ioteot  to 
confirm  the  contract.  He  is  not  bound  to  pre- 
■erveperisbnhle  property,  but  if  beacIsinBood 
faith  ID  preventing  reasonable  apprehendeu  1o«a 
or  desiruction  and  iraate  of  Ibe  property,  hia 
perfected  right  of  reRcission  -will  not  ho  lost  in 
a  court  of  equity,  if  he  fairly  accounts  for  the 
property  without  loss  to  the  rendor,  and  plftcea 
him  in  itatv  quo  as  nearly  ag  may  be.  Pierce 
T.  Wilton.  34  Ala.  596;  NiIjUU  t.  Macfarland, 
93  U.  S.  101  [23  L.  ed.  471];  Wbarton,  CunL 
§  285. 

Where  subsequent  acts  are  relied  upon  as  a 
defenae  in  &  caae  where  fraud  la  clearly  estab- 
lished, it  is  said  the  act  must  stand  upon  the 
clearest  evideDce,  aud  must  evince  a  purpose  to 
waive  or  forgive  the  fraud,  and  must  amount 
to  a  clear  election  not  to  rescind.  If  wbat  is 
done  is  merely  for  the  purpone  of  saving  tbe 
plaintiff  from  further  losa,  without  aay  puipose 
to  give  up  wliatcver  right  he  may  have  either 
at  law  or  in  equity  to  rescind,  the  right  of  re- 
BciKsiou  will  not  be  aSectcd.  Moni'iomery  v. 
Piekmng,  116  Masa.  227;  Motu  v.  Soyal,  13 
Tee.  Jr.  355-873. 

It  also  appears  Ibat  after  the  offer  to  lesdnd 
the  plaintiff  below  Joined  the  other  partners  In 
a  deed  of  voluntary  assignment  of  the  firm 
assets.  Before  the  deed  was  delivered  to  the 
assignee  or  recorded,  the  plaintiff  gave  notice 
that  he  repudiated  the  SEsignmeut  and  that  he 
would  not  consent  to  the  delivery  of  the  deed. 
Merely  signing  and  acknowledging  the  deed, 
which  was  never  delivered  with  tlie  plaintiff's 
ooaaent,  did  not  defeat  bis  ri^bt  to  rescind. 
So  tar  as  the  assignment  was  perfected  afterihe 
D^inliff  below  withdrew  hU  consent  it  was  the 
act  of  tbe  other  partners,  and  did  not  bind  the 
plaintiff. 

It  Is  contended  that  Ibe  tender  of  the  |M1 


was  not  made  in  anv  manner  recogntzod  by  Ibe 
law.  We  do  not  inbuire  whether  or  not  a  good 
technical  lendersuchaa  would  berccoaniiedln 
a  court  of  law  was  made  before  tbe  commence- 
ment of  tbe  suit.  Thesult  being  a  proceeiiing 
in  equity  to  compel  a  resciaaion  on  the  ground 
of  fraud,  no  such  tender  was  necesi^Bry.  In 
such  a  case  it  is  sufficient  for  the  plaintiff  to 
show  that  bs  has  preserved  the  property  sub 
atantially  In  the  condition  In  which  he  received 
it,  without  intentional  or  unDecessary  change. 
Skvtt  7.  ahvte,  100  Ind.  477;  Uigham  v. 
HarriSKiA  Montgomery  v.  Pickering, tupra. 

Ck>mplaint  is  made  that  the  finding  that  John 
Tarkiuglon  took  the  conveyance  from  bis  sim, 
Joseph  &.,  with  knowledge  of  tbe  fraudulent 
purpose  of  the  latter,  Is  not  supported  hy  tha 
evidence.  We  cannot  say  ilinc  (he  circum- 
stances surrounding  the  trauaaclionaa  it  is  dis- 
closed in  Ibe  evidence  did  not  Justify  the  find- 
ing. Besides,  it  is  conceded  that  the  consld- 
erailon  for  tbe  conveyance  from  Joseph  B. 
TarbingtoD  Io  his  father  was  an  antecedent 
debt  due  from  the  former  to  tbe  Inlier.  There 
was  no  change  in  the  position  of  tbe  parlies; 
no  right  or  security  of  value  was  surrendered 
up  by  the  father  asa  consideration  for  the  con- 
veyance from  his  son.  He  was,  therefore,  not 
an  innocent  purchaser  as  against  one  holding  ■ 
prior  equity.  While  it  is  true  that  a  precedent 
debt  is  a  sufficient  consideration  to  support  a 
contract,  it  Is  also  true  that  lakinga  conveyance 
in  consideration  of  an  antecedent  debt  does  not 
constitute  a  person  who  parts  with  QOthing',  or 
fn  no  way  changes  his  attitude,  an  innocent 
purchaser,  as  against  one  who  has  a  clear  and 
undoubted  prior  equitable  right  to  the  land. 
Petry  v.  An^roiher,  100  Ind.  610,  and  author- 
ities cited;  Baling  v.  HoteeU,  93  Ind.  829. 

As  between  credilors  who  have  no  prior 
equitilies,  a  precedent  debt  will  support  a  con- 
veyance.  and,  if  made  without  fraud,  render  it 
unassailable;  but  the  present  !a  not  such  a  case. 
The  land  in  dispute,  In  equity  and  good  con- 
science, belonged  to  tbe  appellee,  who  bad 


/or  brtat 

Where  there  Is  a  breaah  of  warranty.  Che  veodae 

ma; return  tbe  property  ondreEclnd  thaoontroct, 
Wtthin  >  reasonable  time.  Johoson  v.  Wbltmon 
AgTio.  Co.  t  West.  Sep.  41^  a)  Uo.  App.  100.  Bee 
male  to  Baker  v.  Brem  (N.  C.)  4  L.  B.  A.  S7D. 

Tbe  question  aa  to  what  Is  a  reasonable  time  is 
generally  a  questtoo  of  fact,  but  the  court  may  de- 
clare it  to  be  reasonable  or.unreBsonable.  as  matter 
ofUw.    JohDBonv.  Whitman  Agrlo.  Co.  nipro. 

Where  a  harvester  la  sold  with  warranty.  If  It  la 
not  BS  warranted  tbe  purchaser  may  return  It  and 
reHludthe  contnict  ol  purcbase;  but  it  tbe  pur- 
□hoMr  retains  tbe  machine,  he  Is  bound,  not  only 
to  aooDunt  for  Its  value  for  tbe  purpose  for 
wtilch  It  was  dcaiKoed,  oonatruoted  or  sold,  but 
lot  lu  value  either  to  the  purohoaer  or  the  seller 
for  any  purpoBi>.    Aultman  v.  Uiokey,  U  Kan.  3U. 

Tbe  purclioser  of  a  botae,  who  took  It  entirely  on 
tbe  Btrennh  of  the  seller's  representations  that  It 
wassouDd,  need  only  act.  In  order  to  rescind,  with- 
in a  reasonable  time  after  he  had  penonol  knowl- 
edge or  fuformailoii  that  the  horse  was  not  sound. 
□rldley  v.  Globe  Tobaoca  Co.  71  Hloh.  SK  Vhlt- 
wortb  V,  Thomot,  S  Ala.  aos. 
•  L.RA. 


A  mutual  fraud  In  a  bone  trade  canuot  be  mode 
a  defense  to  oo  action  by  one  of  tbe  panlee  for 
reeciaeloQ,  after  dlsoovery  of  a  defeotln  tin  antiaal 
obtained  by  him.   Whlbnore  v.  Thomas,  mpro. 

Tbe  purcban  of  a  mirror  by  sample  tor  a  partlo- 
ular  purpose  known  to  tbe  seller  may  be  rescinded 
on  the  discovery  of  delects,  altlioush  It  has  been 
acoepted,  wben  the  defects  were  not  apparent. 
Hudson  V.  Boos,  7!  Mich.  Se3. 

When  It  Is  onoe  ascertained  that  goods  purchased 
are  not  supposed  to  ooofonn  to  samples,  great 
promptnees  Is  required  both  In  ezamlnloK  and  In 
resoindlnR  with  as  little  delay  as  the  usual  mettaoda 
of  busluess  wUl  permit,  nirrinston  v.  Hmlth.  7T 
Ulch.  610. 

The  sale  Of  artlolea  to  be  selected  oonnot  be  re- 
scinded bemuse,  before  nle.  there  may  have  t>eeo 
an  honeet  eiprenlon  of  opinion  that  when  tbe  ai^ 
tlolee  are  aeteoted  they  will  be  of  a  better  qnallty 
than  they  proved  to  be.  Bchranim  v.  Boston  Suiai 
Ref.  Co.  E  New  Bog.  Rep.  TSl.  14B  Haas.  QL 

The  faot  that  a  purchaser  of  a  stock  of  goods  was 
induced  to  make  the  purcnase  by  representations 
of  the  vendor  that  the  stock  wiu  free  of  Incuni- 
branoea.  whereas  It  was  mort^mged,  will  not  entitle 
the  vendee  to  reeoind  the  contract  where,  as  soon 
aahecaUed  thevendor'sattenHon  to  It,  the  morl> 
mse  was  dtacbarxed.  Jobnsoa  v.  Seymour  (WoW 
Jaii.lT,]Ml 
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given  Dotlce  and  takea  all  the  ateiw  neceaniy 
to  perfect  hk  right  to  resdnd  before  the  con- 
Teyance  was  miide.  HIb  equitv  cannot  be 
poatponed  in  favor  of  one  who  in  no  manner 
chaoced  hU  position. 

W&Hteveremirmay  have  been  committed  bj 
the  court  in  overruling  the  appellant' '"- 


■mouatby  tbeappellee.  Tbeappellant,  having 
received  $eOO  la  caah  In  the  trade  that  waa  re- 


It  deducted  f I om  the  $600  received 

t^  him.    Thia  was  done  In  effect  bj  the  remit- 
titur. 
The  motion  to  strike  ont  parta  of  the  spedal 


flnding  ol  facta  on  the  ground  that  the  portlona 
Indicated  were  not  supported  bj  the  evideniM 
naa  proper  I  j'  overruled. 

When  facts  found  are  not  Buatalned  hj  the 
evidence,  the  question  ie  properly  brought 
before  tbe  court  for  review  dj  a  motion  for  a 
new  trial,  and  not  by  amotion  to  strike  out  such 
parts  of  the  finding  as  are  supposed  to  be  un- 
supported by  the  evidence.  Possibly,  if  a 
special  finding  was  Incumbered  with  facts  out- 
side of  the  issues,  or  mere  statements  of  evi- 
dence or  other  extraneous  matter,  which  coutd 
have  nn  proper  place  in  a  finding  of  facia,  a 
motion  to  strike  out  mishtbe  entertained  with 
propriety.  But  even  taen  the  refusal  of  tbe 
court  to  strike  out  parts  of  the  special  finding 
would  hardly  be  ground  for  reversal. 

We  find  no  srror  in  the  record. 

Judgment  e^girmid,  leith  ee*U. 


NEW  TOBK  CODRT  OF  APPEALS. 


Stevens  VOISIN,  Appt., 


(....N.T,....) 

An  appeal  ms.r^^*^Bi*^**>^°*°*>'^ 
Term  of  the  Sapreme  Court  trtsm  a  de- 
cision of  the  trial  oaurt  denytoKa  motion,  made 
upon  tbe  Judre's  minutes,  tor  naw  trial  In  an 
aeUon  vbli^  faaatwen  tried  before  ajutr.  not- 
wltlHtaudias  JudimentfaBS  been  entered  ttiereln 
from  which  no  appeal  baa  l>een  laJien  and  aa  to 
vbich  the  Ume  for  appealing  baa  expired. 
[October  T.  1890.) 

APPEAL  ^  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  P^rst 
Department,  denying  a  motion  lo  dismiss  an 
appeal  from  an  order  of  the  New  York  Circuit, 
which  overruled  a  motion  for  a  new  trial  of 
the  BCtloQ  made  upon   the   judge's   minutes. 

The  case  is  fully  stated  In  the  opinion. 
Mettrt.  Fraderlck  R.  Coadert  and  WU- 
Ua,m  Mitchell  for  appellant. 
Mt.  B.  IB..  Hardin  for  respondent. 

Rag«r,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

It  is  quite  neceaaary  in  tbe  consIderatioD  of 
thieappealtabear  in  mind  the  precise  question 
raised  bv  the  case  presented.  After  a  trial  by 
jury  anil  a  verdict  for  the  defendant  the  plain- 
tiff moved  for  a  new  trial  upon  the  Judge's  min- 
utes, which  motion  was  denied.  The  defendant 
thereupon  entered  jud^ent  and  gave  notice 
o(  Bucb  entry  to  the  plaintiff.  No  appeal  from 
•uch  judgment  was  taken,  and  the  time  for 
doing  so  expired  before  the  appeal  was  taken 
from  the  order  denying  tbe  motion  for  a  new 
trial.  After  the  denial  of  tbe  motion  a  case 
was  regularly  made  and  served  upon  the  de- 
fendant by  the  plaintiff,  and  an  appeal  from 
the  order  denying  a  new  trial  duly  t«ien.  The 
,  defendant,  upon  proof  that  judgment  bad  been 
r-inilirlv  entered  and  no  appral  taken  ibere- 
SL.&A. 


from,  moved  at  general  term  todlsmlastheap- 
peal,  which  motion  wasdenied.  The  appeal  to 
this  court  is  from  tbe  decision  of  the  general 
term  refusing  to  dlsmi^  the  appeal  to  that  oonrt. 
The  question  presented  is,  whether  an  appeal 
lies  to  the  general  term  from  a  decision  of  the 
trial  court  denying  a  motion  for  a  new  trial 
made  upon  the  judge's  minutes  in  an  action 
tried  by  a  jury,  except  in  connection  with,  cut 
previous  lo,  an  appeal  from  the  judgment. 

It  is  very  probable,  in  the  absence  of  express 
provisions  of  law  ailowing  it,  that  such  an  ap- 
peal would  not  lie.  A  judgment  is  defined  by 
the  Code  of  Procedure,  g  246,  chap.  438,  Laws 
1849,  to  be  "the  final  determination  of  tbe 
rights  of  the  parties  to  the  action,"  and  this 
definition  conforms,  not  only  to  the  character 
of  a  judgment  asdescribedin  tbe  Code  of  Civil 
Procedure,  but  also  to  that  ascribed  to  it  by 
legal  authorities  generally.  1  Bout.  Inat 
g  676;  Claaon  v.  SAoluttil,  12  Johns.  31. 

Previous  to  the  Act  of  1832,  chap.  128,  do 
motion  for  a  new  trial,  founded  upon  error 
alleged  in  the  proceedings  on  tbe  trial,  could 
be  made  after  judgment  had  been  entered  in 
theaction.  Jaekton  v.  CAace.  15  Johna  85t; 
Rapdyt  \.  Prinoe,  4  Hill,  119:  Sup.  Ct.  Rulea, 
1760;  Traeey  v.  Altmyer,  46N.  Y,  598. 

It  was  considered  that  all  aucb  proceeding 
bad  merged  in  the  judgment,  which  was  tbe 
final  determination  of  the  issues,  and  could  be 
reviewed  only  by  an  appeal  from  such  judg- 
ment. The  character  which  has  thus  been 
given  to  a  judgment  has  been  preserved  from 
the  earliest  times  to  (he  present  and  whatever 
limitations  bave  been  imposed  upon  its  effect 
as  a  final  delecmiuation  of  tbe  action  are  based 
upon  special  statutes  prescribing  the  condition* 
upon  which  they  were  founded.  It  is  un- 
doubtedly competent  for  the  Legislature  to 
limit  tbe  effect  of  a  judgment  aa  respects  the 
right  and  mode  of  granting  relief  to  an  ag- 
grieved party  from  any  of  tbe  proceedings  in  an 
action,  and  where  It  has  indicated  a  clear  in- 
tention to  protect  the  right  of  review  from  tb« 
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There  b  bardly  any  queitloD  of  practice  iIdob 
the  adopdoD  of  the  Code  which  ))bb  given  rise 
to  more  conlUctiDg  sod  farecoDdlable  deciiioDS 
and  views  amoDK  jndgea  than  that  relattog^  to 
appeals  from  or^rs  ftranting  or  denying  mo- 
tiODS  for  new  trials,  wbetber  founded  upon  a 
case,  excepliODa,  Judge's  minutes  vt  oiberwlse; 
and  it  would  be  a  vdn  end  unprofllable  task  to 
aliempt  to  review  and  recoricile  the  numerous 
views expreased  bythecourtsupoD  tbis  subject. 
It  is  unquestionable  that  tbe  rule  Kovemlng 
such  appeals  now  Is  contained  In  theprovia- 
ionsof  the  Code  ofdvil  Procedure,  and  wba^ 
ever  may  be  ibe  mode  prescribed  thereby,  It 
must  control  the  determuation  of  this  appeal. 

A  review  of  prior  decisiona  might  be  useful 
for  the  purpose  of  ioterpretsllon,  it  the  provis- 1 
lonaof  the  Codeof  Civil  Procedure  were  doubt- 
ful or  ambiguous;  but  for  any  other  purpose  ll 
would  be  uopro&table  and  mbleailiog,  and  the 
present  question  must  be  determined  by  tbe 
existing  Biatiiies.  which  are,  in  many  respects, 
materially  different  from  tbe  prior  modes  of 
practice.  A.  general  view  of  the  condition  of 
tbe  practice  Mevioos  to  the  adoption  of  the 
Code  of  Civil  Procedure  is  all  that  is  necessary 
(or  the  purposes  of  this  discussion.  It  is  no- 
where oispuied  but  that  prior  to  the  Act  of 
1882  the  only  mode  of  reviewing  the  proceed- 
Ines  occurring  on  a  trial,  with  a  view  of  ob- 
talniug  a  retrial  of  tbe  action,  was  by  an  sppesi 
from  tbe  judgment,  and  a  consideration  of 
mch  questions  as  were  presented  by  tbe  Judg- 
ment roll.  By  chapter  12B  of  tbe  Act  of  18^, 
and  chapter  871  or  the  Laws  of  188S,  a  great 
change  was  eSected  in  the  practice,  and  it  was 
thendn  nihstaotlBlly  provided  that  in  actions 


interpoMd,  or  a  motion  for  a  new  trial  upon 
newly  discovered  evidence  made,  and  no  stay 
of  proceedings  had  been  granted,  the  partv  in 
whose  &Tor  the  verdict  was  rendered  might 
perfect  Judgment  and  Isane  execution,  but  it 
was,  nevertheless,  lawful  for  the  defeated  party 
to  obtain  a  rehearing  before  the  supreme  court, 
aod,  Id  case  he  succeeded,  11  might  set  aside 
the  verdict  and  order  restitution.  Bucb  ap- 
plications were  lequiied  to  be  hetrd,  in  the  lint 
Inatance,  before  the  Judge  holding  the  circuit, 
and  an  appeal  was  nnthorlzed  to  he  taken  from 
his  dedsion  to  the  supreme  court.  Buleswete 
adopted  by  the  supreme  court  to  carry  out  tbe 
provisiona  of  the  Statute  (aee  9  Wend.  246,  and 
Supreme  Court  Rales  of  1837),  and  the  courts 
followed  these  rules  until  the  Acts  of  1882  and 
188S  were  supposed  to  be  superaeded  by  ibe 
enactment  of  the  Codes  of  1848  and  184S,  and 
the  Amendments  of  1851  and  18B2.  No  doubt 
can  be  saggeeted  but  thM  under  this  Statute 
the  right  to  review  In  tbe  supreme  court  tbe 
ptoceedingiupos  a  trial  at  circuit  bv  a  motion 
for  a  new  trial,  founded  upon  the  judge's 
minutea,  a  case  or  eiceplions,  was  secured  to 
the  defeated  par^,  notwithstanding  the  entry 
of  judgment  in  the  action.     Jitu^v.  AUmytr, 

The  Oodee  of  1848  and  184&  provided  that 
where  averdlct  waa  rendered,  the  court  shotild 
make  an  orderot  the  tudgment  to  be  entered, 
or  that  tbe  case  should  be  leserred  for  argn- 
ment  or  further  oonatderatlon.  In  case  no 
reeerratlon  waa  made  the  derk  WM  required  to . 
9L.R.A. 


enter  judgment  immediately,  In  conformity 
with  the  verdict,  which  became  final  in  four 
days  after  entry.  If  an  exception  was  taken, 
it  might  be  reduced  towritlng  at  tbe  time,  or 
enteied  In  the  judge's  minutea  and  afterwards 
setlied  as  provid^  by  tbe  rules  of  court  and 
then  stated  in  writiog  in  a  case,  or  separately, 
with  so  much  of  the  evidence  as  might  be  ma- 
terial lo  tbe  questions  to  be  raised.  The  judge 
who  tried  the  case  could,  In  bis  discretion,  en- 
tertain amotion  to  set  asldea  verdict  and  grant 
a  new  trial  upon  exceptions,  or  for  Insufflclent 
evidence,  or  excessive  damages,  if  made  at  tb» 
sametermordrcultatwblch  tbe  trial  was  had. 
If  such  motion  was  heard  and  decided  and  an 
appeal  was  taken  from  the  decision,  a  case  or 
eiceplions  was  required  to  be  settled  in  th» 
form,  upon  which  the  argument  on  ap- 


M,  2ee,w"aiv» 


peal  was  to  be  had.    Sees,  21 
AnnoUted  Code,  1671. 

It  was  also  expressly  provided  that  the  only 
mode  of  reviewing  judgments  or  orders  in  a 
civil  action  should  be  that  prescribed  by  litis 
II.  of  chap.  46H  of  tbe  Laws  of  1B4S,  ^  826. 
Dnder  [his  Code  a  great  diversity  of  view  pre- 
vailed as  lo  whether  a  review  of  the  queeifona 
of  fact  arising  oo  atrial  by  jury  could  be  had 
on  appeal  to  tbe  supreme  court,  after  judg- 
ment bod  been  entered  in  the  action.  Some  of 
tbe  leading  coses  in  tbesupreme  court,  holding 
the  sfflrmatlve  of  Ibis  proposition,  were:  Pum- 
pelly  V.  Oaem,  22  How.  Pr.  885;  Lans  v. 
Bail^.  80  How.  Pr.  78:  Tucker  t.  While.  87 
How.  Pr.  97.  The  most  prominent  cases  on  ' 
the  other  side  are,  probably,  those  otjaektont. 
Fatititt,  81  How.  Pr.  278;  SoetrhiU  v.  fiwt,  23 
How.Pr.88e;..4n(fm-»nv,D»fAi>,17Abb.Pr.8a. 

The  case  of  Tueter  v.  W'lite  was  decided  In 
1864.  Judge  Grover,  writing  the  opinion, 
vigorously  controverting  the  correctness  ofthft 
view,  concedes  tbat  the  weight  of  authority 
was  then  In  favor  of  the  proposition  that  the 
entry  of  an  absolute  judgment  was  fatal  to  an 
appeal  from  an  order  in  such  cases.  It  la  quit* 
significant  tbat  among  the  numerous  cases  re- 
lating to  this  question  in  tbe  supreme  court, 
tbe  Act  of  1882  is  seldom,  if  ever,  dted  or  re- 
ferred to.  showing,  we  think,  tbat  it  was  quit* 
generally  understood  at  that  time  that  the  Act 
ud  been  supetseded  by  tbe  Code. 

The  mode  of  reviewing  both  questions  of 


referee,  under  tbe  Code  of  Procedure,  is  quit* 
learnedly  discussed  by  Jtulge  Hogeboom  in 
Morange  v.  MarrU,  80  How.  Pr.  8S9,  and  hla 
theory  of  the  practice  seems  to  accord  with  tb« 

Erovlsions  of  tbe  Code,  not  only  as  they  ez- 
ted  then,  but  as  affected  by  the  adoption  of 
the  Code  of  Civil  Procedure,  except  In  respect 
to  the  time  when  motions  for  a  new  trial  at 
spedalterm  should  be  made;  and  may  l>e  read 
with  profit  by  thoee  who  are  In  doubt  as  to  the 
correct  practice  in  preparing  appeals  to  be  heard 
at  the  general  term. 

Upon  a  careful  consideration  of  the  authori- 
ties In  this  court,  I  am  of  the  opinion  tbat  the 
weight  of  eatbority  here  has  been  in  favor  of 
tbe  right  of  the  supreme  court  to  entertain  an 
appeiJ  from  an  order  granting  or  denying  * 
motion  for  a  new  trial,  without  regwd  to  the 
qtieatlon  whether  judgment  has  hem  wtered 
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In  the  case  of  FumptUy  t.  Ouitge,  23  How. 
Pr.  ass,  decided  to  1863,  and  wLlch  I  Infer 
WBB  tried  before  a  Jurf,  tbe  general  term  beld 
tfaat  an  appeal  would  lie  M  iLe  general  term 
from  an  order  made  at  Bpecinl  term  denying  a 
motion  for  a  new  trial,  wben  Judgment  bad 
been  eutered  before  Ibe  appeal  was  taken  but 
after  ibe  order  appealed  from  was  made.  This 
decision  nasaffirmedintbis  court  in  1864 
out  an  opinioD.     See  3S  Hon.  Pr.  603. 

In  Fo^n-  T.  Fihkugh,  41  N,  Y.  228,  tbe 
plalDliffs  had  a  verdict  and  the  defendanca 
made  a  caae  cootaining  ezccptiona.  No  mo- 
tion was  made  at  circuit  for  a  new  trial.  The 
pl^Dtiffa  afterwards  entered  judgment  and  tbe 
defendants  appealed  therefrom  Co  tbe  general 
lenn,  where  a  qualified  alBrmance  was  had, 
but  wilh  leave  lo  the  defendants  to  apply  at 
•pecial  lerm  for  a  new  trial  on  a  case.  Such 
motion  was  made  and  a  new  trial  granted  and 
tbis  order  waa  affirmed  at  general  term;  upon 
appeal  to  this  court  tbe  appeal  was  dismissed. 
It  le  somewhat  difScult  to  determine  tbe  pre- 


bardly  be  considered  authority  upon  any  pnr- 
licular  proposition ;  but  it  undoubtedly  resulted 
in  Buatainiog  tbe  right  of  tbe  aupreme  court  to 
enterlaio  an  appeal  from  Uie  order  after  judg- 

In  the  caae  of  Traetg  t.  Altmyer,  lupra, 
decided  iu  1871,  the  question,  as  ataied  by 
Judge  GrOTer,  was,  "  whether  a  motion  can 
be  made  at  special  term  for  a  new  trial  upon 
tbe  eround  that  the  verdict  is  against  tbe 
weight  of  evidence,  or  surprise,  or  ne«ly  dis- 
covered evidence,  or  the  misconduct  of  the 
jury,  or  other  ground  after  tbe  entry  of  Judg- 
ment." Judge  Grover  further  says:  "  There  is 
obviously  no  distinction  between  this  class  ot 
3  made  in  one,  it  ca 
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all," 

It  was  held  that  tbe  Code  expressly  gave  the 
rl^ht  to  a  defeated  party  to  move  for  a  new 
inal  at  the  circuit  or  special  term  upon  the 
Judge's  minutes,  or  a  case,  and  that  the  Huc- 
cessful  patty  could  not  defeat  that  rigiit  by 
entering  a  judgment  on  the  verdict.  Judge 
Grover  thus  saw  the  views  expressed  by  him 
in  18M,  in  Tucker  v.  WhiU,  adopted  by  the 
Court  of  Appeals.  This  dcciH<oii  seems  not 
to  have  been  questioned  subsequently,  and  it 
must  be  deemed  (o  have  expressed  the  views 
of  tbis  court  upon  the  question  decided  as  af- 
fected by  the  Code  in  force  at  that  time. 
Under  that  Code  It  was  beld  that  Ibe  only 
mode  of  reviewing  the  facia  in  a  case  tried  by 
a  Jui7  was  upon  a  motion  made  before  the 
Judge  trving  tbe  case,  or  at  special  term,  for  a 
Dew  trial,  and  If  such  motion  could  not  for 
any  reason  be  made,  tbe  defeated  parly,  mani- 
festly, bad  no  opportunity  to  review  the  liiai 
n  the  facts.     Wright  v.  flunter,  46  N.  Y. 
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The  practice  governing  the  review  of  trials  of 
Issues  of  fact  before  the  court  alone,  or  a  ref- 
eree, was,  of  course,  different,  being  regulated 
by  special  provisions.    Ibid. 

The  Code  of  Civil  Procedure,  subsequently 
adopted,  contained  many  specific  provisions 
relating  to  motions  for  new  trials  in  caaea  triod 
9L.R.A. 


'  befot«  a  Jury;  but  tbey  all  tended  to  make 
moredefiniie  and  certain  the  right  of  a  defeated 
party  to  secure  a  review  of  a  trial  by  iuir 
upon  the  facta  before  the  general  term.  It  (a 
thereby  provided  tbat  "Ibe  judge  presiding  dl 
a  trial  by  jury  may,  in  his  discretion,  entertain 
a  motion  made  upon  his  miuules  at  the  same 
term  to  set  aside  the  verdict,  or  a  direciion 
dismissing  the  complaint,  and  erant  a  new  trial 
upon  exceptions,  or  l«cau£e  tbe  verdict  is  for 
excessive  or  insiifScient  damages,  or  other- 
wise contrary  to  tbe  evidence,  or  contrary  to 
law.  It  an  appeal  ia  taken  from  the  order 
made  upon  the  motion,  it  must  be  heard  upon 
a  case  prepared  and  settled  in  the  usual  man- 
ner."   Section  999,  as  amended  in  188S. 

''The  taking  of  an  exception  upon  a  trial 
by  a  jury,  or  tbe  atalement  thereof  in  a  case  a* 
prescrilied  by  this  article,  doea  not  prejudice  a 
motion  for  a  new  trial  on  tbe  ground  tbat  the 
verdict  was  contrary  to  evidence:  but  such  a 
motion  may  be  made  before  or  after  tbe  hear- 
ing of  the  exception,  or  in  the  discretion  of  the 
court  before  which  tbe  exception  is  beard,  at 
the  time  of  the  hearing."    g  1006. 

"  Tbe  notes  of  the  stenographer  taken  at  the 
trial  may,  in  the  discretion  of  the  Judge,  be 
taken  as  the  minutes  of  the  Judge  for  me  pur- 
poses of  this  aiticle."    g  1007. 

"  Where  a  party  int«ids  lo  appeal  from  a 
Judgment  rendered  after  tbe  trial  of  an  issue 
of  fact,  or  lo  move  for  a  new  trial  of  such  an 
issue,  he  must,  eii^pt  as  otherwise  prescribed 
by  law,  make  a  cose,  and  procure  the  same  (o 
be  settled  and  signed  by  the  judge  or  the  ref- 
eree by  or  before  whom  the  action  was  trial, 
as  prescribed  in  the  general  rules  of  practice." 
§9B7. 

In  a  case  tried  before  a  Jury  an  exception 
must  be  taken  on  the  trial  before  the  jury  has 
rendered  a  verdict  (gfl95).  but  when  the  trial 
is  by  the  court  alone  or  before  a  referee  an  ex- 
ception to  a  ruling  of  law  may  be  taken  at  any 
time  within  ten  days  after  service  of  written 
notice  of  the  entry  of  judgment.    ^994. 

Tbe  clerk  is  required  to  enter  Judgment  in 
favor  of  the  party  who  obiains  the  verdict  If 
he  requests  It,  unless  a  different  direction  la 
given  by  the  court,     §  1188. 

liule  S3  of  the  aupreme  court  provldea  tbat 
"  where  it  shall  be  necessary  to  make  a  case, 
or  a  case  and  exceptions,  or  a  case  containing 
exceptions,  it  shall  Ite  made  and  a  copy  thereof 
served  on  the  opposite  party,  if  tbe  trial  were 
before  a  jury,  within  ten  days  after  Ibe  Iriai, 
or  within  ten  days  after  the  notice  of  a  decision 
of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  tbe  time  of  trial, 
or  nilblD  ten  days  after  notice  of  the  entry  of 
judgment  under  §  1185  of  the  Corie." 

An  appeal  to  tbe  general  term  from  an  order 
made  by  tbe  trial  judge  or  the  special  term, 
granting  or  refusing  a  new  trial,  is  eipicasly 
authorized  by  §1347. 


tbe    entry  c 
it  proceeding 


final  iudgmcntand  the  subsequent  pi 
to  collect  or  otherwise  enforce  it.  are  not  stayed 
by  an  exception,  the  preparation  or  settlement  of 
a  case,  or  a  motion  for  a  new  trial,  unless  an  or- 
der for  such  a  stay  is  procured  and  served,  and 
tbe  entry,  collection  or  other  enforcement  ot  a 
judgment  does  not  prejudice  the  subsequent 
motion  for  a  new  triaL    When  a  new  trial  ia 
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nanted,  Uie  court  nay  direct  sod  enforce  lea- 
tltutioD  as  wben  a  Judgment  Is  leversed  upon  . 
appeal." 

A  note  lo  this  Bceiion  by  the  codiflere  stales 
tbat  It  bad  its  origin  in  g  1  of  the  Laws  ot  1883, 
and  ft  maj  properly  be  coDsidered  a  le-enact- 
ment  ol  that  section . 

It  was  held  in  Chapin  t.  TTiompion,  80  N,  T. 
37S,  that  this  section  applied  to  a  motion  for  a 
new  trial  of  the  action  and  did  not  affect  the 

?uealions  upon  motions  fors  new  trial  ot  ' 
nmed  foi  a  jury  trial  in  aciioos  triable  by  the 

Under  the  provfslanR  referred  lo  It  cannot, 
we  think,  be  questioned  but  that  a  defeated 
party  on  a  trial  at  a  circuit  before  a  Jury  has  a 
Tight  to  move  for  a  new  trial  before  the  judee 
tiying  the  case,  or  at  special  lerm  upon  the 

Judge^B  minutes  of  a  case,  and  have  a  review 
D  generol  term  of  a  decision  on  such  motion, 
wtuther  judgment  has  been  entered  in  Ihe  ac- 
tion or  not.    The  right  given  to  him  by  the 
Blatute  to  make  a  case  and  present  it  '      ' 
court  for  adJudiCBlion  would  otherwise 
Idle  ceremony  and  entirely^  ineffectual 
complish  any  purpose.     This  is  placed  beyond 
controversy  by  the  express  pro visiooa  of  g  IOCS, 
authorizing  the  prosecution  of  the  proceedin^e 
to  secure  a  new  trial  upon  a  case  not   ooly 
after  Judgment,  but  even  after  its  coUeclion. 
The  language   of  this  section  Is  plain,  and  no 
reason  seems  to  exist  for  denying  to  it  the  effect 
-which  Its  language  imoorts.    No  doubt  would 

Erobably  have  existed  over  this  proposilion 
ad  it  not  been  for  some  misconceptinn  as  to 
the  position  of  this  court  as  indicated  by  its 
decisions  in  the  cases  of  Derleth  v.  De  Qraaf, 
104  N.  Y.  GSl,  fl  Cent.  Rep.  2S3.  and  Boat  t. 
Third  Are.  E.  Co.,  100  N.  Y.  645. 

The  Derleth  Cau  was  an  appeal  lo  this  court 
from  BD  order  of  the  general  term,  affirming 
the  judf^mcntof  the  trial  court  and  also  ao  or- 
der denyiog  a  motion  for  a  new  trial  on  a  case. 
In  llje  Hon  Caie  the  appeal  to  this  court  was 
from  an  order  of  the  general  term,  which  af- 
flrmed  an  orderdenylng  a  motion  by  defendant 
toseiBsideaverdictand  foranew  trial.  These 
were  both  cases  involving  the  right  of  appeal 
to  this  court  from  the  general  term,  and  cannot. 
with  any  just  reason,  be  construed  as  iovolvint; 


e  appeals  from  ordi 
They  were  intended  to  express  the  views  of 
this  court  as  to  the  flnaljiy  of  the  jurisdiction 
of  the  supreme  court  over  questions  of  fact 
arising  upon  trial  before  a  jury.  The  Code 
eipre^y  gives  such  Jurisdiction  lo  that  court, 
and  expressly  denies  it  to  this.  Code,  g^  13^7, 
1847.  The  decisions  tben  made  were  founded 
upon  the  want  of  power  In  thiscourt  to  review 
the  determination  of  the  general  term  in  actions 
tried  by  a  jury,  where  the  decisions  of  that 
coun  were,  or  might  have  been,  based  upon  a 
review  of  the  facts.  These  decisions  were  In 
accordance  with  the  principle  laid  down  in 
numerous  cases  in  this  court,  and  no  doubt 
ought  any  longer  to  exist  as  lo  the  correct 

We  held  In  the  case  of  Harri*  v.  Burdetl, 
78  K.  Y.  180,  that  "an  appeal  from  an  order 
AL.R.A. 


of  general  term,  granting  a  new  trial  in  a  Jury 

cause,  will  not  be  eaterlained  if  any  material 
and  controverted  question  of  fact  was  involved 
on  which  the  general  term  miebt  have  granted 
the  new  trial.  Its  appealability  doea  not  de- 
pend upoQ  whether  it  was  or  was  not  granted 
on  queslioQS  of  fact,  nor  can  it  be  made  lo  ap- 
pear Ibat  it  was  not.  granted  upon  a  question 
of  fact,  for  Ibe  opinion  cannot  be  referred 
to,  and  Ibe  ground  of  reversal  cannot  be 
inserted  in  the  order."  It  was  oot,  by  this 
decision  intended  to  hold,  where  the  gen- 
eral lerm  has  certiSed  in  Its  order  that  It 
has  examined  the  facts  and  has  determined 
that  no  reason  appears  thcreio  for  granting  a 
new  trial,  but  that  this  court  has  power  lo  re- 
view its  determination  of  the  quesliona  of  law 
In  the  case.  In  Sneftfay  v.  CSnnw,  7t!  N.  Y. 
218,  there  was  an  appeal  by  the  defendant  lo 
the  general  term  from  a  judgment  for  the 
plaintiff  upon  a  verdict,  and  also  from  an  order 
denying  a  motion  for  a  new  trial  upon  tha 
minutes.  The  general  term  reversed  t>oth  th« 
judgment  and  the  order  denying  the  motion. 
Upon  appeal  to  this  court  it  was  held  that  tha 
record  presented  no  question  for  review  here. 
Judge  Earl,  writing  the  opinion,  says:  "Tha 
facts  were  before  the  general  lerm  and  it  bad 
Ihe  ^wcr  to  grant  a  new  trial  upon  the  facts, 
and  it  may  have  done  so;  we  canoot  say  that 
It  did  not.  We  cannot  look  at  the  opinion 
given  at  general  term  for  the  reasons  or  grounds 
of  the  decision  there  pronounced.  If  Ihe  new 
trial  was  granted  upon  the  facts  the  decision  is 
not  reviewable  here,  and  the  appellant,  in  such 
a  case,  fails  lo  show  that  the  geueral  term  com- 
mitted an  error  of  law."  See  also  Wright  v. 
Hunler.  46  N.  Y.  400;  W/iitton  v.  Darid,  81 
N.  Y.  645. 

In  Kenniaill  v.  ParmaUe.  ICO  N.  Y.  650, 
12  Cent  Rep.  30S,  the  appeal  was  from  an  or- 
der of  the  trial  judge,  setting  aside  a  verdict 
and  granting  a  new  trial,  nlllrmed  by  the  gen- 
eral term.  Judfft  Earl,  writing  the  opinion  in 
Ibis  court,  says:  "  The  motion  for  a  new  Irial 
does  not  appear  to  have  been  twsed  solely  upon 
exceptions  or  questions  of  law,  and  hence  tha 
motion  may  have  been  minted  by  the  trial  judga 
Id  the  exercise  of  his  discretion  upon  the  facto. 
That  such  an  appeal  does  not  bring  anvthiog 
for  review  to  this  court  has  been  settled  by 
numerous  decisions." 

Nosuch  question  Is  involved  in  this  apreal. 
Tbe  question  here  is  whether  the  general  term 
had  the  power  lo  entertain  an  appeal  from  tba 
order  of  the  trial  judge,  denyinga  motion  for 
s  new  trial  upon  the  minutes,  when  a  case  had 
been  properly  made  and  served  after  judg- 
ment had  l)een  entered.  This  court  has  never 
decided  that  such  an  order  was  not  appealable 
to  tbe  general  term.  When  such  appeal  is 
heard  at  geceral  term  the  question  may  arise 
nbethcran  appeal  will,  upoo  any  ground,  lie 
to  this  court  from  Ibe  orderof  that  court;  but 
it  is  quite  ceriain  that  we  have  no  right  to  hold 
that  Ibe  appeal  cannot  be  heard  ,by  ttiat  court. 

Tfie  order  of  lh»  Qtritral  Term  t/uiiild  b»  of- 
firmed,  ioith  eoiti. 

All  concur. 
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Fred  H.  SMITH,  Appt., 


(....N.T.....) 

1,  A  elftaae  In  tbe  chArtar  of  »  benefit 
ln«imuao«  ■odety,  wbtcb  BrttmctaBfl  tb« 
benefldkl  Intereat  in  tbe  InBunace  to  mem- 
benhlp  la  tbe  aoctaty,  and  permlu  tbe  member  to 
obantre  tbe  beaefiolary  or  pa^ee  of  the  Insur- 
anoe  at  aaytime  irltliout  the  latter'i  oonsent, 
doei  not  prevent  the  makliiir  of  a  oontnct  be- 
tween tbe  parties  by  which  a  vested  IctereM  will 
pan  to  tbede<lRDB.Ied  payee,  w bleb  will  oompel 
tbe  loclet;  to  recognize  him  u  the  ooe  entitled 
to  tbe  prooeedi  of  the  Intunuice  oertUaate. 

8.  ETldei)oeof»ppllc*tlai>abr»per*oti 
■liieedeeeaaedto  majiy  different  Inanr- 
aneeeomp»nle0>  by  which  heaacured  a  large 
■mount  of  Ipaurance  upon  his  life,  and  biilelten 
to  raladrei  and  Irlends  iDdlcatlng  a  deliberate 
Intent  OD  btopartto  defraud  the  oompanlee  tj 
kllliDKbiniMlf,  It  Hdmlulble  lo  an  action  brought 
bfOneof  hM  creditor*  upon  a  policy  received 
trttm  the  deoedeot  aa  seourlt)'  for  the  debt  In 
nipport  of  the  defenae  that  Uie  policy  waa  void 
beoauss  obtained   with  an  Intent   to  oommit 

8>  WberetlwdeflBiiaata  An  ftctloDnpon 
a  lifta  lawnnutoe  poUoT'  U  placed  upon 
tlM  gronnd  thkt  the  pali<7  Is  void  be- 
came obtained  br  the  Inauted  Id  puiauanoe  of  a 
deliberate  aobeme  to  heavily  Inaure  bla  lite  aud 
then  commit  suicide,  and  thua  defraud  tbe 
anoe  companies,  tettlmouy  Is  admlnlble  t« 
that  Bhortty  bofoie  deoeaaud  beg&n  to  Insure  bis 
life  witneea  at  his  requeat  attempted 


ij  for  him, 


■dof 


hislnabllilj  to  do  so,  deceased  replied 
must  have  money  and  would  oommit  suicide  If 
be  could  nut  raise  It:  evidence  la  also  admlaalble 
to  show  that  dooeosed  made  luqulHee 
easiest  mode  of  pruduclng  death. 

4.  One  who  hm^a  tn^en  a  policy  of  lUb 
Inaoranee  b-om  ills  debtor  naTcoUatenU 
■ecurtty  for  his  debt  camiot.  although  the  i 
■oluto  owner  of  tbe  policy,  object  to  tbe  Introdi 
tlon  by  tbe  company  Id  aDaotlouupon  the  policy 
of  eridenoeastoactsand  declarattons  of  tbe  Id- 
mirod  beforetbe  tianafer  of  the  policy,  which 
tend  to  show  a  deliberate  purpose  on  the  part  of 
tbe  InSDred  to  heavily  Insure  his  life  and  then 
oommltsutclde  wlthttae  Intent  of  defraudlDgtbe 
oompanle*.  tt  being  put  ot  tbe  ra  gcstcE. 

B.  PH>ofard««,tbbyanield«,Bithoughi 
der  tbe  terms  of  an  Insurance  polloylt  Is  no  de- 
fense to  an  action  thereon.  Is  yet  admissible  In 
suob  action  where  the  defense  Is  fraud,  and  the 
suldde  Is  allefred  to  be  tbe  ulClnia(«  ttvenoy  by 
which  the  fraud  wtts  aooompUsbed 
(October  T,  ISBO.) 

APPEAL  t^  plalntlfF  from  ft  Jad^ment 
of  the  General  Term  of  tbe  Bupreme 
Court,  Second  Department,  afflrming  a  judg- 
ment of  the  Elngi  County  Circuit  in  favor  of 
defendant  in  an  action  brought  I 
amount  alleged  U>  be  due  on  a  cerllUcate  of 
memberalilplQ  a  mutual  benefit  society,  and 
also  afflrmlngan  order  denying  a  motion  for  a 
new  trial  made  on  the  judge  s  minutes.  AJ- 
firmed. 

Tbe  facta  lufflcioitlj  appear  in  the  opinion. 
9L.B.A. 


Finch,  /.,  delivered   tbe   opinion  of  th* 

Tlie  factsof  this  caseareanusnal  and  extraor- 
dinary. Jn  answer  to  Ibe  plaintiiTe  demand 
for  Ibe  sum  payable  by  Ibe  deFendant'a  poller 
of  life  insurance  the  CotnpRny  took  upon  ItaeLF 
the  dilQcull  burden  oF  proving  that  the  anuted 
perpetraled  a  dcliberale  frsud^  planned  upon  a 
brimd  scale,  and  accomplished  by  taking  his 
onn  lite;  that,  his  efforls  lo  achieve  succeat 
falling,  and  a  future  of  poverty  and  debt  seem- 
ing to  await  bim,  be  determined  to  secure  a 
large  insurance  upon  his  life,  appropriate  it  lo 
the  payment  of  bis  creditors  and  the  comfort 
and  support  of  bis  relatives,  and  reach  tbe  re- 
sult by  suicide.  Tbe  difficult  burden  was  suo> 
ccssfully  borne,  as  the  verdict  of  tbe  Jury  has  de- 
lermlnM,  and  tbe  sole  inquiry  now  is  whether 
the  scope  and  mnge  of  tbe  evidence  admitted, 
showing  the  acta  and  declarations  of  the  as- 
sured, irauacended  the  lawful  limit  or  violated 
the  rules  of  evidence. 

Tbe  plaintiff  waa  a  creditor  of  the  aasnred 
and  stands  In  the  case  as  the  assignee  of  tbe 
policy  from  the  date  of  its  transfer  lo  bim.  He 
describes  as  a  witness  the  manner  of  Its  acqnl- 
Bition.  Tyler  owed  him  about  (10.000.  end 
upon  demand  of  payment  propt^ed  U>  seeure 
tbe  debt  by  an  Insurance  upon  his  life.  The 
plaintiff  assented.  The  conversaiion  waa  in 
December,  1885,  and  inpursuanceof  theagree- 
ment  made,  tbe  policy  now  sued  was  executed 
in  June  of  the  next  year.  By  lu  terms  the  d»- 
fendanC  consllluted  Tyler  a  "  benefit  member  " 
of  the  "Societv,"  and  agreed  "  to  pay  to  Fred. 
H.  Smith,  creditor.  If  living,  If  not  to  ihe  heira- 
at-law  of  said  member,"  the  sum  Insured.  The 
plaintiff,  having  thus  become  the  owner  of  the 
policy,  objected  on  tbe  Cilal  to  proof  of  tbe  acts 
and  declarations  of  l^ler  ss  Incompetent  U> 
affect  or  deairoy  the  policy  transferred. 

The  general  term  questioned  his  right,  con- 
sidered as  an  assignment  carrying  a  vested  in- 
terest, and  rely  upon  ^  18  of  the  IJiwa  of  1888, 
under  nhich  the  defendant  company  wa* 
organized.  That  section  attaches  tbe  beneflclal 
Interest  to  Ibe  membership,  and  permits  the 
member  to  change  the  payee  or  beneficiary  of 
the  Inaunince  without  the  lalter's  consent. 
Where  tbe  right  of  the  payee  baa  no  other 
foundation  than  the  bare  imeotof  the  member. 
revocable  at  any  moment,  there  can  be  no  vefltetT 
interest  in  the  naujed  beneficiary  any  more  than 
in  the  legatee  of  a  will  before  it  takes  effect. 
But  the  Btatuie  does  not  prevent  a  contract 
between  the  parlies  by  force  of  which  a  vested 
interest  does  pass,  in  which  respect  tbe  present 
case  differs  from  HdUnberg  v.  Dittrict  No.  1  of 
1.  0.  of  B.  B.,  U  N.  Y.  680.  There  the  deaig- 
nation  was  In  the  nature  of  an  inchoate  or  un- 
executed gift,  revocable  at  any  moment  by  the 
donor,  andremainlng-wholly  within  bla  control. 
Here  the  transfer  was  as  collateral  security  for 
an  existing  debt,  and  tbe  fact  brought  to  the 
knowledge  of  the  defendant  Company  which 
explicitly  promised  to  pay  the  plaintiff  In  hi* 
character  as  creditor. 

Granting,  however,  that  such  waa  the  relatton 
of  tbe  prties,  we  are  still  of  opinion  that  no 
materia  etroi  Icabown  by  the  record,  rince  all 
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the  erldence  to  wlitch  objection  wu  made  came 
Mrtr  witbiD  tbe  rtigeita  and  Ibe  rale  permit- 
aag  proof  of  the  actual  traoMctioa  fnvolved  in 
the  liaue.  The  limitationa  upon  that  rale  are 
easilj  Blated.  hut  often  difficult  tu  iheir  appll- 
catJOD.  Tbose  limftntlons  were  well  described 
Id  Tit$on  T.  TtneiUigtr.  66  N.  Y.  277.  The 
declarations  must  be  made  at  the  time  of  the 
act  dona  which  thej  are  eiipposedtocbaracter- 
lEe;  the;  must  be  calculated  to  unfold  the 
nature  and  quality  of  the  facta  nblch  thej  are 
iutendeii  to  explain;  and  tbej  must  so  barmo- 
nlste  with  those  facts  as  to  form  one  traDsactioD. 
That  trenraclion,  the  thing  done,  the  fact  put 
Id  issue,  was  the  fraud,  which  evidently  was 
not  a  eimple  but  a  compound  and  continuous 
fact,  proceeding  to  ita  result  bj  consecutiTe 
steps,  and  separate  acts,  having  necessarily  an 
origin,  a  progress  and  an  uliimete  result,  In- 
Tolving  not  only  the  intent  of  tbe  assured  but 
also  his  sanity,  without  which  the  reuponsible 
inteut  could  not  exist.  This  fraud,  therefore, 
could  be  studied  and  proved  all  along  tbe  line. 
and  In  all  its  stages  from  origin  to  culmination 
formed  part  of  tbe  issue  to  be  iuvesligated. 
If  in  such  a  case  declarations  are  excluded 
which  are  merely  narrative  of  a  past  transac- 
tion, tbe  residue  so  far  as  periinent  to  the  issue 
will  generally  and  with  few  exceptions  be 
admissible  in  evidence. 


Insurance  companies,  by  which  he  secured 
(262,000  of  Insurance  upon  his  life,  snd  bis 
letters  and  telegrams  to  relations  and  friends 
wiilten  and  sent  as  steps  or  agencies  in  tbe 
consummstioo  of  bis  purpose,  and  indicating 
a  sane  and  deliberate  Intent  to  consummate  the 
fraud,  which  for  more  than  a  year  bad  been  in 
preparalloD,  by  a  final  act  of  suicide,  were  all 
admissible.  Butsomeof  theeridence  wasmore 
remote  and  approached  so  near  to  tbe  outside 
boundaries  of  the  ru  getta  as  to  require  a 
(peciflc  and  particular  examination. 

The  defendant  was  allowed  to  prove  by 
Henry  A.  Bowen  tliat  in  tbe  summer  of  1885 
be  went  at  tbe  request  of  Trier  to  the  latter's 
frietida  to  raise  money  for  him;  that  he  failed 
to  accomplish  the  purpose;  that  on  bis  re- 
turn he  had  a  conTersation  with  Tvler  in 
which  be  informed  him  of  that  failure;  (n  reply 
to  which  Tyler  said  be  was  a  man  who  must 
havemon^,  and  it  be  couldn't  raise  it  he  would 
commit  aulcide.  This  was  a  few  months  before 
tbe  process  of  insuring  began ,  and  tended  to ' 
sbowtwo  things,  l>oth  of  which  were  pertinent 
to  tbe  issue.  It  indicated  an  existing  motive 
for  the  fraud  in  the  want  of  money  and  the 
(allure  to  obtain  it.  and  theorigjji  and  occasion 
of  the  alleged  suicidal  intent.  Tbe  declaration 
accompanied  and  characterized  an  act  which 
was  itself  admissible  in  evidence,  for  that  act 
Indicated  the  then  desperate  character  of  Tyler's 
flnBndalBituation,and  the  declaration  explained 
the  operation  and  effect  of  the  fact  upon  hfs 
mind,  its  force  and  strength  as  a  motive  to  tbe 
frand,  and  tbe  presence  of  a  thought  or  con- 
templation of  suicide  in  a  contingency  which 
did  in  fact  occur.  Tbe  evidence  serresto  indi- 
cate tbe  origin  and  motive  of  tbe  alleged  suicidal 
Intent  which  grew  to  be  tbe  effective  agency  of 
tbe  fraud. 

In  tbe  Hune  connection  the  witness  was  per- 
9L.It.  A. 


mltt«d  to  detail  inquiries  with  Tyler  made  ot 
Sulkin  as  to  the  easiest  mode  of  producing 
Jeatb.  These  inquiries  were  rather  acts  than 
declarations. and  show  the  assured  in  the  process 
of  acquiring  information  to  effect  easily  and 
Bwif  tl^r  the  destruction  of  his  own  life. 

Similar  testimony  ot  an  intent  to  commit 
suicide  rather  than  endure  poverty  or  hard  labor 
was  given  by  tbe  witness  Trested,  but  in  con- 
nection with  inquiries  about  insurance,  and 
with  an  endeavor  to  get  into  B  benefit  socle^ 
connected  with  tbe  nat  trade.  The  witoeas 
added  Tyler's  declaration  that  be  intended  to 
put  a  large  insurance  upon  his  life  and  make 
the  boys  happy. 

These  acts  and  declaratioDi  all  occurred  b»- 


self.  They  tended  to  show  Ibe  origin  and  prog- 
ress of  tbe  fraudulent  intent,  tbe  manner  ot  ita 
growth  and  the  motive  from  which  it  sprung. 
Tbef  indicate  a  sane  and  deliberate  purpose 
moving  steadily  to  its  result,  and  constitute  a 
part  of  tbe  history  of  Uie  fraud.  They  were 
contemporaneous  with  tbe  fraud  in  its  forma- 
tive stages;  they  accompanied  Tyler's  efforts  to 
raise  money,  wblch  failed,  and  to  procure  an 
insurance  upon  bis  life, which  be  knew  he  could 
□ot  continuously  maintain.  They  show  tba 
motive  of  the  fraud,  and  mark  its  progress,  and 
harmonize  so  completely  with  all  which  after- 
ward occurred  as  to  constitute  with  that  ele- 
ments of  the  single  transaction,  tbe  fraudulent 
conduct  which  raised  the  issue  presented  by 
the  c'lefense.  And  so  I  think  tbe  proof  came 
fairly  within  the  rule  relating  to  tbe  tu  getta, 
and  did  not  Iranscend  its  limits. 

Bome  of  this  evidence  was  resisted  upon  the 
ground  that  death  bv  suicide  was  no  defense 
under  the  terms  of  tie  policy.  That  is  true; 
but  the  defense  was  fraud,  and  suicide  tbe  ulti- 
mate agency  by  which  the  fraud  was  accom- 
[illshed.  It  was  necessary,  therefore,  to  prove 
t,  and  in  such  manner  as  to  Indicate  that  it 
was  not  an  insane  or  sudden  Impulse,  but  Ibe 
culminatioD  and  effecUve  working  out  of  a  de- 
liberately conceived  purpose  of  fraud. 

We  toiok  no  error  was  committed  In  tha 
admission  of  the  evidence  upon  which  the  Xaij 
acl«d,  and  that  after  due  consideration  of  tbe 
exceptions  taken  to  tbe  charge,  tha  case  waa 
fairly   lubmitted  tor  determination  upon   iW 

Theju^ment  ihould  bt  affirmed,  teith  eotU. 
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oontHliiliig  bkotsria  of  tlieklDi]  koown  ■■"bacilli 
aothTBi,"  <■  death  from  dteetue,  tod  not  from 
*ocfd«Dtal  menru,  irlthlD  the  meBnlnp  of  ■  poller 
inmrlDg  against  death  from  oiteriHl.vlDleiie  and 
accidental  means,  and  whloh  la  not  to  oorsr  death 


(itU0«r.  Cb.  3.,  and  O'Brien,  J.,  dtemt.) 
(October  11,  ISaU 

APPEAL  by  defendaat  from  a  judKineDt  of 
ihe  Oeneral  Torm  of  the  Supreme  Court. 
Iliird  Deparrment,  afflrrning  a  jud^ent  of 
llie  Albany  Circuit  in  favor  of  plainuft  in  an 
action  brought  to  recover  the  amount  alleged 
lo  be  due  upon  an  accident  insurance  policy 
insuring  tbe  life  of  Frederick  J.  Oakes,  de 
ceased,  and  also  afflrming  an  order  denjinR 
defendant's  motion  for  a  new  trial.     EeBtned. 

Tbe  facts  sutHciently  appear  in  Ihe  opinion. 

ilr.  WlDBor  B.  French,  with  Mr.  WiU- 
1am  Bro.  Smith,  for  appellant: 

Deaths  happening  directly  or  indirectly  in 
consequence  of  disease,  or  caused  wholly  or  in 
part  by  bodily  inSrmities  or  disease,  are  ex- 

'icv  in  this  case. 

I.  A.  448, 

inVi.^  .i1^;  Baeon-7.UniifdState*Mut.  Aee. 
Auo.  44  Hun.  508;  Sotitbard  v.  Bailway  PaM. 
Aitur.  Co.  34  Coon,  574:  SfeCarthy  v,  Tratel- 
ert  Im.  Co.  8  Biss.  3B2;  WkiUhouge\.  TrateUrt 
In*.  Co.  7  Ins.  L.  J.  23;  Rarry  v.  United  SlaUi 
Mut.  Aec.  Aua.  Sa  Fed.  Itep.  712;  iWioet  v. 
United  State*  Mut.  Ace.  Asso.  102  Pa.  230. 

When  the  dainages  claimed  in  the  action 
were  occnsioned  by  one  of  two  causes,  for  one 
of  which  detendani  is  rcsponGLbie  and  the  other 
of  which  it  is  not,  the  plainiilT  must  fail  if  his 
evidence  does  not  »how  that  his  damage  was 
produced  by  the  former  cause. 

SenrUi  v.  Manhattan  R.  Co.  3  Cent.  Bep. 

442. 101 N.  Y.  eei. 

The  contract  excludes  all  manner  and  form 
of  poisoning.  The  authrox  bacilli,  whether 
t^en  internally  or  externally,  is  a  poison.  It 
is  seriously  Iniurious  to  health,  and  fatal  to 
life. 

PoUoek  Y..U7iited  Blate»  Mitt.  Aee.  At*o.  tu- 
pra;  Mill  v.  Hartford  Ace.  Iw.  Co.  22  Hun, 
187;  Baylesi  v.  Travtlert  Im.   Co.  14  Blalchf. 


Peekham,  J.,  delivered  the  opinion  of  the 
court: 

I  think  the  deceased  died  from  disease,  within 
tbe  meaning  of  the  language  used  in  the  policy 
sued  upon  m  this  action.  The  case  of  Paul  v. 
Traveler  Int.  Co..  112  N.  Y.  472.  3  L.  R.  A. 
443.  has  been  cited  bv  counsel  for  the  rcspon- 
dent  as  decisive  of  this  case.  Upon  the  ques- 
tion decided  the  case  is  conclusive,  and  we 
have  no  disposition  to  alter  our  views  as  ex. 
pressed  therein.  But  upon  tbe  question  of 
whether  the  deceased  in  this  case  died  from 
disease,  ihe  Case  qf  Paul  is  without  the  slight, 
est  analogy.  In  that  case  the  deceased  came 
to  his  death  by  aecid  en  tally  inhaling  i  (luminal 
ing  gas.  This  gas  is  a  manufactured  article, 
gnihered  into  large  reservoirs,  and  thence  dis- 
tributed through  pipes  into  almost  every  house 
In  a  city  or  village.  Tbe  deceased  accidenlally, 
fiL.aA. 


death  from  accident,  as  it  was  found  thai  tbe 
gas  was  not  punKwely  Inhaled.  The  death  be- 
ing tbe  result  of  accident.  It  was  then  held  that 
such  death  was  caused  by  eitemal  and  violent 
means,  within  the  meaning  of  the  policy.  Thta 
also  seems  plain  enough.  The  gas  was  exter- 
nal, and  it  was  not  Innaled  voluntarily,—!.  «., 
intentionally  and  for  the  purpose  of  being 
killed  thereby.  It  might  natarally  be  said,  u 
in  effect  it  was,  that  death,  as  the  result  of  ac- 
cident, imports  an  external  and  violent  agency 
OS  tbe  cause.  There  was  no  question  in  the 
Paul  Cote  that  the  deceased  came  to  his  death 
through  disease.  No  pretense  could  properly 
be  made  as  to  death  from  disease  in  such  a 
I.  If  the  deceased  had  been  asleep  in  a  room 
into  which  a  large  quanlity  of  water  wai 
poured  through  the  accidental  breaking  of  a 
water-main,  and  in  consequence  thereof  he  had 
been  drowned,  no  one  would  deny  that  the 
death  was  caused  by  accident,  and  was  not  the 
result  of  disease,  as  that  word  is  generally  used 
)ung  men.  Tnere  is  no  difFerence  in  the  case 
principle,  if  the  death,  instead  of  being 
caused  by  water,  which  was  visible,  wai 
caused  by  gas,  which  is  invisible.  In  neither 
CHse  would  the  idea  even  suggest  itself  that 
death  was  caused  by  disease.  But  in  the  case 
liefore  us  tbe  facts  are  enlirelv  different  The 
deceased  died,  aa  is  said,  and  as  will  t>e  hen 
conceded,  from  mall^ant  pustule.  It  Ii 
caused,  as  the  plalnlina  witness  testiQed,  by 
the  infliclion  upon  the  body  of  a  certain  kind 
of  animal  substance, — contact  with  diseased  or 
putrid  animal  matter.  This  acts  b^  producing 
at    the   point  of    contact  with   this   maiter  a 

fiapula  something  like  a  fleahite.  whicb  rapid- 
y  l>econies  a  vesicle,  a  blister-like  affair,  and 
then  a  pustule.  This  fs  accompanied  by  a 
great  deal  of  swelling  in  the  parts  immediately 
around  it,  and  a  great  deal  of  pain  in  the  indi- 
vidual. The  glands  in  the  vicinity  become 
indltraled  with  blood  and  pus,  and  become  dark 
red.  or  even  black,  in  color.  Tbe  neigblmring 
glands  become  involved.  Then  comes,  almost 
immediately  after  or  together  with  these  slgna, 
%  great  prostiBlion,  and  the  patient  dies  ma 
ibori  time — five  to  eight  days  generally. — the 
jNlreme  limits  being  from  twenty  four  Lours 
o  sixteen  days.  He  dies  of  exbaustion.  As  lo 
.he  cause  of  the  pustule,  the  niiness  slated 
that  the  virus  comes  from  the  hide  or  hair  or 
wool  of  animalB  suffering  from  this  disease, 
from  their  flesh  sometimes,  or  it  may  come 
from  the  ffalhers  of  birds  that  have  been  feed- 
ing upon  this  peculiar  kind  of  carrion.  It  may 
he  communicated  directly— that  is,  by  the  im- 
mediate contact  of  the  individunl  with  it— by 
his  touching  it  or  handling  it,  and  Ihen  bringing 
the  matter  in  contact  with  the  skin,  or  tbio 
ous membrane;  or  it  maybe  transported, 
as  there  are  many  cases  known,  by  msecls, 
ies.  mosquiloes  tSial  have  Ijeen  feeaing  upon 
Ilia,  cnrrving  it  away,  and  depositing  it  upon 
idividuiils.  It  Is  commonly  known  as"  ma- 
gnant  pustule,"  or  "  charhon,"  or  "anlhrax." 
TTicy  are  oil  synonymous  terms.  It  has  been 
called  "wool -sorter's  disease,"  because  it  hap- 
pens among  people  that  handle  wools  and 
bides,  such  as  tanners,  butchers  and  berda- 
nien,  and  those  people  that  aic  engaged  in  busi- 
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ness  where  they  ue  brought  la  contact  with 
that  sort  of  tbiog.  In  answer  to  the  queslion, 
"How  rare  is  malignant  pusCulef"  this  same 
'wiiDess  lor  tbe  plaintiff  answered:  "  lo  the 
«BBterQ  part  of  Ibis  country,  it  Is  pretty  rare. 
There  bave  been  some  epidemics  reported  in 
America.  In  the  eastern  partof  MassachusetU, 
I  tbiok  about  twenty  years  aeo,  there  were 
-quite  a  number  of  cases  among  tiie  hair  work- 
ers, people  that  take  the  hair  that  comes  from 
abroad  and  make  matlrcBses  of  U."  The  wit- 
ness thus  designates  tbe  difficulty  as  an  "epi- 
demic," wbkh  word  is  so  frequently  used  in 
connection  with  "disease"  as  almost  to  be  syn- 
onymous therewith.  It  was  undoubtedly  so 
nsad  in  Ibis  instance  by  tbe  witness,  who  thus 
describes  malignant  pustule  as  a  "disease" 
wtien  referring  to  its  frequency  in  Massacliu- 
«etts  some  years  ago.  Tbe  word  "  epidemic" 
would  scarcely  be  used  to  espress  a  frequent 
•occurrence  of  acctdenis.  Tbe  witness  also  said 
that  he  has  seen  it  termed  in  one  standard  au- 
thority as  an  "acute  infectious  disease."  He 
scJd  that  the  special  poison  of  the  disease  hss 
been  found  lobeaparticular  kind  of  bacteria. — 
"bacillus  sntbrax."  The  following  question 
"Wasputtothewitness.  "iHitnotsotbatsnlkrax 
is  an  acute,  infectious  malady,  which  breaks 
■outcommonlyin  an  epizootic  or  enzootic  man- 
ner, BQd  is  not  infrequently  sporadic  in  herbiv- 
orous animals  aud  swine,  and  is  transmissible 
to  a  great  number  of  otker  animals  as  well  as 
to  mankind."  The  answer  of  the  witness, 
after  some  tendng,  was:  "Yes;  I  think  that  is 
correct."  Malignant  pustule  differs,  accord- 
ing to  tliis  same  witness,  from  diphtheria, 
small-pos  or  scarlet  fever,  in  the  single  fact 
that  this  Is  a  particularly  poisonous  animal 
matter,  and  it  has  one  particular  germ  from 
which  it  oiiginates,  as  small-pox  hss  another 
and  hydrophobia  another,  and  the  cause  of  tbe 
difficulty  in  each  ease  is  some  form  of  bacteria 
transmissible  to  mankind.  It  ran  be  contracted 
through  eating  tbe  flesh  oC  animals  subject  to 
tbe  disease.  Tbe  bacillus  is  very  small,  so 
small  that  it  may  enter  in  tbe  pores  of  the  skin, 
and  an  abrasion  of  the  skin  is  not  uecessnry. 
but  might  quicken  the  result.  Thefonningof 
the  pustule  upon  the  skin  is  the  product  of  the 
poison.  Anolhei  witness  for  the  plaintiff ,  who 
was  a  physician,  said  that  he  understood  ma- 
lignant pustule  lo  be  a  development  of  the  par- 
ticular bacilli  in  the  system  radiating  from  the 
point  of  contact.  He  added  that  the  contngioo 
might  be  internal  as  well  as  external,  taken 
through  the  mouth,  or  through  the  nose,  and 
it  Is  generally  considered  an  acute,  infectious 
disease.  Both  these  learned  gentlemen,  how- 
ever, refused,  tbemselves,  to  oesignale  malig- 
nant pustule  as  a  disease.  Dr.  Harris  defln^ 
itss  "  a  pathological  condition  and  succumbing 
of  tbe  body  to  Ine  infliction  of  this  particular 
poison."  Dr.  Bailey  says  he  considers  it  as  a 
"pathological  condition  following  this  partic- 
nlarinroad  of  this  particular  kinn  of  bacilli." 
"We  all  know  that  "  pathology,"  as  used  gen- 
erally, means  that  part  of  medicine  which  ex- 
plains the  nature  of  diseases,  their  causes  and 
symptoms.  A  "  pathological  contlltiou"  means 
neither  more  nor  lei^s  than  a  diseased  condition 
«f  the  body.  The  ' 
■■■■'■•    in]u!      . 
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toextend  "to  any  death  or  disability  which 

may  have  been  caused  wholly  or  in  part  by 
bodily  inSrmilies,  or  disease  existing  prior  or 
subsequent  to  the  date"  of  the  policy,  "nor  to 
any  case  except  where  tbe  injury  is  tbe  proxi- 
mate or  sole  cause  of  the  disability  or  death." 
There  cannot  be  the  slightest  doubt  that  malig- 
nant pustule  Is  regnrded  generally,  by  those 
who  have  but  tbe  usual  acquaintance  with  such 
matters,  as  a  discsse.  Every  particle  of  testi- 
mony given  by  the  doctors  called  by  theplain- 
tifE  shows  clearly  to  my  mind  that  It  is  so 
regsrded  generally  in  tbe  medical  world,  and 
that  It  is  only  when  these  doctora  are  ashed  to 
deflne  the  case  in  a  manner  to  suit  their  refined 
notions  of  scientific  and  artistic  accuracy  that 
they  deflne  the  trouble  as  a  "pathological  con- 
dition of  the  body"  in  the  one  esse,  "succumb- 
ing to  infliction  of  this  particular  poison,"  and 
in  the  other,  "  following  this  particular  Inroad 
of  this  particular  kind  of  bacilli."  The  differ- 
ence between  the  cause  of  this  condition  and 
the  causes  of  typhoid  fever,  tuberculosis,  small- 
pox, scarlet  fever  and  such  like  diseases,  is  that 
this  particular  condition  is  caused  by  different 
bacilli  from  tbe  others,  and  they  come  In  con- 
tact with  the  skin,  or  enter  into  its  pores,  wbilo 
in  tbe  other  cases  they  ore  generally  breathed 
In.    But  no  abrasion  of  the  skin  is  needed  to 

S traduce  the  contact  of  the  bacilli,  and  what 
ollows  from  such  contact  seems  to  be  as  plainly 
a  tiisease  as  in  the  case  of  small-poi  or  typhoid 

The  question,  then.  Is,  even  assuming  that 
some  particular  physicians  refuse  to  call  this 
a  disease,  and  describe  itas  a  "pathological 
condition,"  whether  it  is  not  a  disease  within 
the  meaniugof  that  term  as  used  in  this  policy. 
Taking  all  the  facts  testifled  to  by  these  phy- 
sicians of  the  plaintiff,  including  their  own 
special  description  of  tbis  condition  ol  the 
body,  and  it  seems  to  me  there  can  be  no  intel- 
ligent, rational  doubt  that  the  insured  died 
from  a  disease,  attacking  him  subsequent  to  tbe 
issuing  of  the  policy.  The  deflnition  given  by 
the  physicians  for  tbe  plaintiff  as  to  the  diffl- 
culty  Ijeing  a  pathological  condition  of  the 
liody,  and  not  a  disease,  is,  upon  these  facli 
entirely  too  fragUe  to  base  a  recovery  upon ;  and 
tbe  dislinclion  between  a  disease  and  a  pntbo- 
logical  condition  of  the  body  is.  with  reference 
to  this  case,  much  too  refined  for  common  ac- 
ceptance. It  seems  to  me  clear  that  the  mean- 
ing of  the  words  used  in  the  policy  covers  just 
such  a  case,  and  that  the  parties  never  intended 
that  a  cause  of  death,  which  to  all  outward 
appearances,  and  to  the  world  in  general,  waa 
a  disease,  should  be  converted  into  a  "  patho- 
logical condition"  of  the  body,  caused  by  an 
accident 

Thejxulgment  theuld  be  reneried,  and  a  new 
triai  ordered,  cotU  to  abide  event, 

ADdrewBt  Ekrl,  Finch  and  Qra^,  JJ., 


O'Brien,  J.,  dissenting; 

The  defendant  is  a  corporation  incorpiiraled 
and  existing  under  tbe  laws  of  tbis  State  for 
the  purpose  of  carrying  on  the  business  of  ac- 
cidental or  casually  insurance  on  the  co-opera- 
tive or  assessment  plan.  On  tbe  2Slh  of  Sep- 
tember, 188S,  Frederick  J.  Oakes,tben  a  rcudent 
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of  the  State  jf  MnisacliuKlU,  made  itppUcstioa 
for  membereblp  ia  the  AsBociation,  wbicta  was 
tcc«pt«d  on  that  day,  the  applicant  at  the  same 
time  pajmg  the  necessary  fee.  From  an  !□- 
speclion  of  the  appUcalioD  as  it  appeals  In  the 
record,  it  is  eTident  that  itnas  a  printed  blank, 
prepared  by  tbe  Association,  and  furnished  to 
tiie  applicant.  It  contemplates  and  proridea 
for  the  issuing,  hy  tbe  Association,  and  delJT- 
erv  to  Mary  J.  Oakea,  the  molher  of  the  ap- 
plicant, of  a  certificate  of  membership  in  due 
form,  eipreasing  the  contract  between  the  par- 
ties. Tbe  tBotheT  was  desicDated  as  ibe  bene- 
ficiary, to  whom  the  sum  stipulated  was  id  be 
paid  ID  case  the  applicant  died  by  accident, 
vitbin  the  teiros  of  Ihe  application  and  certifi- 
cate. Tbe  Associalion  iEsued  and  delivered 
the  cerlillcate  to  the  mother,  whereby  it  agreed, 
in  coosiderattoD  of  tlie  warranties  and  agree- 
ments made  In  the  application  for  membersiiip, 
to  accept  the  applicant  as  a  member  of  the  Ae- 
(ociatlon,  subject  1o  all  tbe  requirements,  and 
emiilcd  to  all  tbe  beneBta,  thereof.  This 
paper  contains  the  substance  of  an  ordinary 
coqtracl  of  insurance  upon  the  life  of  a  per- 
(tipulates  that  a  sum.  not  to  exceed 


.ABsocialion,  should  be  paid  to  tbe  mother  of 
tbe  said  Oakes,  "tvithin  sixty  days  after  suffi- 
cient proof  that  said  member,  stany  time  with- 
in tbe  continuance  of  membt'i'ship.  shall  have 


lernal,  violent 
the  intent  and  meaning  of  the  by-laws  of  tbe 
Association,  and  the  conditiona  hereunto  an- 
nexed, and  such  injuries  alone  shall  have  occa- 
sioned deatli  within  uinety  days  from  the 
happening  thereof;  or,  if  B:iid  member  aball 
aualain  l)Odiiy  injuries  tiy  means,  as  aforesaid, 
which  shall, Independently  of  all  otlier  causes, 
immediately  and  wholly  disable  and  prevent 
him  from  the  prosecution  of  any  and  every 
kind  of  busineas  pertaining  to  the  occupation 
under  which  be  receives  membership,  then, 
upon  satisfactory  proof  of  such  injuries,  be 
shall  be  IndemnlQed  against  ia^a  of  time  there- 
by in  a  sum  not  to  exceed  $£5  per  week,  for 


happening  directly  or  indirectly  in  consequence 
of  disease;  nor  to  any  death  or  disability  which 
may  be  caused  wholly  or  in  part  by  bodily  in- 
flrmities  or  disease  existing  prior  or  subsequent 
to  the  date  of  this  certificate;  or  by  poison,  in 
any  manner  or  form;  .  .  .  nor  to  any  case  ex- 
cept where  the  injury  is  the  proximate  or  sole 
cause  of  tbe  disability  or  death."    In  the  ap- 

Elication  which  forma  pert  of  the  contract,  and 
.  to  be  read  with  the  certificate,  the  applicant 
tlatea  that  he  was  aware  that  tbe  benefits  se- 
cured by  the  certificate  "will  not  extend  .  .  . 
to  death  or  disability  caused  wholly  or  in  port 
.  .  .  by  taking  poison  in  any  form  or  manner." 
The  insured  died  at  CouDcif Bluffs,  in  the  State 
of  Iowa,  on  the  3lBt  day  of  March,  1884.  His 
mother,  tbe  beneficiary  named  in  the  certifi- 
cate, survived  him,  and  assigned  the  certificate 
and  cause  of  action  to  the  plaintiff,  who  re- 
covered upon  a  trial  of  the  issues  before  a  Jury, 
«L.B.A. 


.  ia  whether  the  death  o 
was  the  result  of  accident,  within  the  n  ...  ._„ 
of  Ibe  words  used  in  the  contract,  orof  disease, 
or  other  csuse  not  covered  by  the  stipulations 
of  the  parties.  There  is  no  dispute  as  to  the 
fact  that  death  resulted  from  the  effects  of  a 
malignant  sore  upon  the  lip  of  the  insured, 
which  soon  after  its  appearance  involved  tho 
neighboring  parts,  proaucing  cepticenia  and 
other  exhaustion.  There  were  two  theories  an 
to  what  this  local  sore  was.  On  the  part  of 
tbe  plaintiff  it  was  claimed  that  it  was  what  is 
known  as  "malignant  pustule,"  while  the  de- 
fendant aou'Fht  to  establish  tbe  proposition  that 
it  was  a  "facial  carbuncle."  and  therefore  ft 
disease,  or  the  result  of  disease,  wfthin  the- 
terms  or  meaning  of  tbe  contract.  Tbe  court 
instructed  tbe  jury  that  if  the  sore  was  In  fact 
a  Carbuncle  tbe  plaintiff  could  not  recover,  but 
that  if  it  was  a  malignant  pustule,  produced 
upon  the  pereon  of  the  deceased  in  Ibe  manner 
claimed  by  the  plaintiff,  then  tbe  plaintifi  was 
entitled  to  a  verdict.  The  leetimooy  of  th« 
medical  eiperis  produced  by  Ihe  plaintiff  was 
to  the  effect  that  ihia  pustule  is  not  a  disease, 
in  theslrict  sense  of  that  term,  buta  patboli^;!- 
cal  condition  of  Ibe  system,  caused  by  tbe  ac- 
cidental infiictiOD  of  diseased  or  putrid  animal 
matter,  infested  with  bacteria,  or  bacilli  an- 
thrax, upon  tbe  thin  sbinof  the  lip,  whence  thfr 
bacilli  multiply,  and  are  diffused  througli 
tbe  system.  The  animal  virus  that  produces. 
the  sore  comes  from  hides,  hair,  wool  or  flesh 
of  animals  suffering  from  the  disease  known 
as  "anthrax,"  and  msy  be  transmitted  to  hu- 
man beiuCT  directly  by  the  immediate  contact 
of  the  individual  with  it,  by  his  touching  or 
handling  it,  and  then  brinfriDR  the  matter  In 
contact  with  tbe  skin,  or  thin  mucous  mem- 
brane; or  it  may  be  caused  by  carrion  birds,  or 
by  insects,  and  in  various  other  ways  com- 
municated to  man,  and  inflicted  or  Implanted 
upon  some  expcaed  portion  of  Ihe  body.  Peo- 
ple whose  business  requires  them  to  handle- 
hides,  hair  or  wool,  and  who  live  in  cattle- 
grazing  regions  or  localities,  such  as  the  south- 
ern or  nesiern  portion  of  the  United  Slates, 
are,  according  lo  the  proofs  in  tbis  ease,  more 
exposed  to  maligoant  pustule  than  peraons  in 
other  vocations,  or  who  live  in  localitiea  where 
cattle  do  not  abound.  The  insured  went  to 
Council  Bluffs  on  the  1st  of  February,  188*, 
and,  as  has  been  stated,  died  there  in  le«  than 
two  months  after.  Be  was  first  employed  •» 
a  book-keeper  in  a  mcaVmarket,  and  later  as  a 
check  clerk  in  the  ttansfer  department  of  the 
Union  Pacific  Railroad.  It  was  shown  that 
carloads  of  hides  frequently  pass  that  station, 
and  that  a  large  number  of  cattle  are  broueht 
there,  and  slaughtered  iDtheviciiilty;but  thera 
was  no  direct  or  positive  proof  that  the  deceased 
ever  came  in  immediate  contact  with  the  hides, 
or  even  the  fiesb.  of  these  animals.  We  must 
accept  the  verdict  of  the  jury  that  the  deceased 
died  from  Ibe  effects  of  malignant  pustule. 
Whatever  an  appellate  court  may  Ihiak  of  tb» 
weight  and  force  of  the  evidence  aabmiited  at 
Ibe  trial,  it  cannot,  when  there  is  some  «vl- 
dence,  icrnore  or  disregard  Ihe  deliberate  judg- 
ment of  tbe  body  which,  nndet  our  system  of 
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«diniiiUUring  Justice.  Is  empowered  and  re- 
4^ied  to  delennine  disputed  questhtiiaof  fact 
Tbeie  wu  evidence  to  warraat  the  flnding, 
«iid  in  locb  k  esse,  after  rerieir  br  the  general 
term,  this  court  mutt  deal  nitb  the  case  upon 
tbe  prindple  that  death  was  caused  aa  claimed 
bj  the  pl^Diiff.  Whether  the  malignatit  pus- 
tule of  nhicb  tbe  lasured  died  was  tbe  result 
<if  the  anliDEil  virus  coming  in  contact  nitb  Ibe 
lip.  or  irhetber  the  sore  was  produced  in  some 
«taer  naf ,  was,  perhaps,  a  more  ditScult  oues- 
tion;  but  in  view  of  tbe  teatlmonr  of  tbe  platD- 
tiff  tending  to  show  that  the  infliction  of  this 
virus  npon  the  person  is  the  only  cause  of  pus- 
tule, and  that  the  Insured  was  in  some  degree 
-exposed  to  it,  and  that  deatb  generally  follows 
coDtacl  with  it  in  a  few  days,  we  think  it  can- 
not he  aaid  that  Ibis  finding  is  based  wboUj  on 
speculation  and  conjecture.  It  was  the  prov- 
ince of  tbe  jury  to  draw  all  proper  Inferences 
from  the  testimony,  and  while  there  was  do 
-direct  or  positive  proof  aa  lo  whan  or  how  the 
•nimal  virus  came  in  contact  with  tbe  person 
of  the  deceased,  yet  tbe  jury  was  warranted  in 
flndlag  from  tbe  other  lestlmouy  iu  the  case 
that  in  some  way  the  bacilli  anthrax  were  im- 
planted upon  the  Hp,  where  the  sore  appeared, 
at  aome  time  within  ninety  days  prior  to  the 
death  of  the  insured.  Aaauming  that  death 
was  tbe  result  of  malignant  pustule,  caused  in 
the  manner  claimed  ny  tbe  medical  experts 
who  testified  in  behalf  of  the  plaintiff,  tbe 
qneslioo  remains  whether  this  wns  "external, 
violent  and  accidental  means,"  within  tbe  in- 
tent and  meaning  of  tbe  contract.  This  court 
taasheld  that  where  death  resulted  from  breatb- 


^pes  while  tbe  insured  was  asleep,  the  bene- 
ficiary was  entitled  to  recover  under  a  policy 
«ontaininK  those  words.  Paul  v.  TyaveUrt  Itu. 
Go.  112  n:  T.  472,  8  L.  R.  A.  443. 

Death  by  drowning  la  included  tn  auch  a 
CODlrocL  Trffia  v.  R/tilieay  Pau.  Amur.  Go.  8 
Hurbt.  A  N.  SSO;  Mallory  r.  Travdvnlnt.  Co. 
«  H.  Y.  68. 

So  Is  death  which  may  have  been  produced 

&■  fright.  MoGlinehey  v.  Fidelity  AG.Oo.m 
e.  SSI,  6  New  Eng.  ttep.  4.^0. 

Without  attempting  lo  collect  all  the  cases 
«n  this  point,  it  is  sulQcleiit  to  observe  that  tbe 
courts,  both  In  this  country  and  In  England, 
have  given  to  these  words  a  broad  and  uberal 
interpretation  In  favor  of  the  insured,  or  tbe 
beneficiary  designated  in  the  policy.  United 
Stattt  Xul.  Ace.  Asio.  v.  Barry,  131  U.  B.  100, 
181  [33  L.  ed.  80,  60];  North  American  L.  d 
Ate.  Int.  Co.  v.  Burroughi,  89  Pa.  4-3;  Accident 
Itu.  Co.  V.  OranOai,  120  U.  8,  527  [80  L.  ed. 
ttOhWintpear  v.  Aeeidentjni.  Co.  6  Q.  B.  Div. 
42; Paul  V.  Troi>eUii  In:  Co.  lupra. 

Guided  by  tbe  priuciples  laid  down  in  these 
and  other  cases,  and  by  what  seems  to  n  '  ~ 
bave  been  the  intention  of  tbe  parties,  I  ai .  . 
tbe  opinion  that  we  sbould  bold  In  this  case 
that  the  inflicUoo  of  animsi  virus,  by  some  ex 
terior  force  or  power,  upon  the  person  of  tbi 
deceased,  as  found  by  the  jury,  was  a  bodily 
injury,  "effected  through  eilernnl,  violent  and 
accidental  means,"  producing  death,  within 
Uie  intent  and  meaning  of  the  policy,  and  that 
the  defendant  Is  liable.  When  death  results 
from  the  accidental  iufllciion  of  the  animal 
•  L.R.A. 


virus  upon  the  person,  whether  by  handling 
the  same,  or  deposited  upon  bis  person  by  in- 
seciB,  or  otherwise,  as  shown  by  the  wltneases 
for  the  plaintiff,  it  cannot,  I  think,  b«  said  that 
tbe  Jury  was  hound  to  find  that  the  malignant 
pustule  waa  a  disease,  witbin  the  conditions  of 
the  policy  exempting  the  defendant  from  lia- 
bility. The  ]ui7  could  have  found.  In  view 
of  tbe  evidence,  that  tbe  deceased  lived  in  a 


culiar  form  of  poison,  and  it  seems  to  me  that 
a  malignant  pustule,  produced  by  tbe  deposit 
upon  the  lip  of  the  deceased  of  a  particle  of 
this  animal  virus,  resulting  in  death,  is  as  much 
an  accident  aa  in  the  esse  of  death  from  breath- 
ing illumlnatlngKas  while  asleep.  There  was 
evidence  uuon  which  tbe  Juiy  could  bave  found 
that  the  deceased  contracted  tbe  pustule  in  this 
way.  For  these  reasons,  I  am  constrained  to 
diaseut  from  tbe  prevailinfi;  opinion  In  this  case, 
and  am  in  favor  of  afflrmmg  the  judgment. 
"uwar,  Ch.  J.,  r 


John  E.  HORET,  Jr.,  S^., 


1.  A  iiawspap«r  pnblleatlon  tHuLVgbm 
tlutit  a  bre»eta  of  praml«e  mit  la  tlireat- 
anBd  to  be  biousht  affabut  a  married  man  is 


or  wrJtlD?  or  bf  signs  and  plcturoi 
tendini!'  either  to  blaclien  the  metuDry  ol  tbe  dead 
or  the  reputation  of  one  frho  Is  alive,  end  expoat 
hlni  to  public  hatred,  oontempt  or  rfdloule.  Nel- 
son V.  UuSBBve.  10  Uo.  BI8:  Price  v.  Whitclr,  U 
Ho.  IBB;  Less  v.  DuDleary,  8D  Ho.  KB)  Herman  t. 
Bradstreot  Co.  1  Wast.  Rep.  1S0,  10  Ho.  App.  tSI; 
i  Bl.  Com.  ISO;  Whita  v.  Nlcbolla,  U  V.  &  S  How. 
WS,  U  L.  ed.  OOO. 

Itli  ■  publication  wltbout  Justification  or  lawful 
ezouse,  calculated  to  Injure  tbe  reputation  of 
another  br  eiposlDft  blm  to  hatred  or  contempt. 
Whitney  T.  jBaarllle  Qaxette,  G  Him.  331.  Sea 
itota  to  Runvs  v.  Fnuktln  (Tei.)  8  L.  B.  A.  UT; 
Park  V.  I>ctroltFrFO  Press  Co.  (Hlcb.illi.lt.  A.  GSe; 
Byam  v.  CoUlns  IN.  T.)  I  L.  R.  A.  im:  Bmdatreel 
Co.  V.  Sill  (Tex.)  £  li.  B.  A.  US;  also  see  Smith  v. 
Smith,  B  L.  R.  A.  SE,  IS  Ulob.  US:  AUen  v.  Pioneer 
Press  Co.  8  L.  R.  A.  Sas,  10  Minn.  117:  note  to  Amott 
V.  Btandard  Asso.  (Conn.)  B  L.  B.  A.  SO:  Eesler  v. 
UontKomerj-,  8  L.  R.  A.  t>53,  78  CsL  US:  nets  to 
Ulasourl  P.  R.  Co.  v.  Richmond  (Tex.l  4  L.  R.  A. 
£80;  People  v.  St«pbeng.  4  LB.  A.  815.  n  Cal.  ISS; 
noC«  to  Elmer  t,  Fessenden  (Hasa.)  G  L,  R.  A.  T24; 
BrouBhton  y.  MoGrew,  6  L.  E.  A .  406.  SB  Fed.  Bop, 
BTS:  noluto  Hayes  v.  Pr««  Co.  (Pa.)  6  L.  R.  A.  U& 
John  W.  Lovell  Co.  v.  Houithton  iN.  Y.)  8  U  R.  A, 
883;  SlllHTi  r.  Oolllor  (Unn.)  8  L.  R.  A.  630:  Nlwen  v. 
Cramer,  B  L.  R.  A.  780, 104  M.  C.  671. 

LUaue  of  the  prat,  restrtctton. 

A  reporter  ol  a  newspaper  has  no  right  to  collect 
stories  oa  the  street,  or  to  gatber  Information 
from  poUoemen  or  maRlstratea  out  o(  court,  to  the 
detriment  of  a  citizen,  and  to  publish  them  u  facta. 
UcAlliscerv.I>etroIt  Pree  Preoe  Co.  T8  Mich.  833. 

Than  la  no  distinction,  unless  by  prorltlon  ef 


Bee  alao  11  L.  E.  A.  233;  13  L.  R.  A,  864;  16  L.  R.  A.  i 


New  Yobk  Coubt  at  Apfiau. 


Oat., 


Hbeloua  pv  n.  tti  tondencT  being 

him  and  to  brlDfr  bim  lulo  lidloula  ana  oontempL. 

B.  Proof  tlia.t  a  man  agalnrt  wham  a 
newapaper  article  cbargea  that  a 
breach  of  promise  suit  la  about  to  bs 
brong'ht  la  married,  and  ol  the  luiure  of  bis 
builneas,  la  competent  to  show  the  hurtliil  ten- 
AencT  of  tb6  libel  and  hte  damacsa. 

8.  Evidenoe  that  a  newapaper  eorre- 
apondent  had  beard  the  anbatance  of 
a  pnbllcSitlon  which  la  Libelous  twt  ac  before 
aendlnic  the  Item  to  hla  paper,  1b  Icadmiulble,  In 
an  action  against  the  piibUsber,  lo  rebut  malice 
OT  to  mitigate  damages,  where  the  Ubolous  srtlcle 
was  published  Tltbout  an;  Inquiry  or  knowledge 
by  deCendant  OD  (be  enbject. 

4.  That  an  action  for  breach  of  prtimlae 
of  marriage  waa  beg^ia  agalnat  a  person, 
not  the  ploloiilf,  but  of  uciirly  the  aame  name. 
and  that  defecdant's  corriftpondent  bad  beard  of 
the  Bult  before  BeodlziK  the  article  for  publlca- 
tton.  Is  Inadmlffilble.— at  least  wbere  the  defend- 
ant had  no  knowledge  ot  such  autlon  before 
making  the  publication. 

(October  T,  1890.) 

APPEAL  by  defendaDt  from  a  Judgment  of 
Ibe  General  Term  of  the  Supreme  Court, 
Fifth  Departmeal,  afflTming  a  JuaKmentof  the 
Houroe  Ciicuit,  entered  upon  a  verdict  in  favor 


of  plaintiff  for  |1,000  in  an  action  bronght  lo- 
recDTer  damsKeB  for  the  publlcaticoi  of  an 
alleRed  libel.     Affirmed. 

The  otber  fecl8  are  Btated  in  the  opinion. 

^r.  Caaaiaa  C.  Davy,  for  appellant: 

Baying  that  tbe  plaintlCF  was  a  etockbolder 
in  tbe  Union  &  Advertiser  did  not  refer  to  him 
in  bis  occupation,  pTofession  or  trade. 

Moak'a  Underbill.  ToiU,  121;  Townahend, 
Slander  and  Libel,  §  190;  Van  Ttmel  -r.  Cap- 
ran,  1  Denio,  250;  Oaldeg  v.  Farrington,  1 
Johns,  Cas.  139;  Kinney  t,  Naih,  8  N.  Y.  177^ 
Doyiey  v.  Boberig,  3  Bing.  N.  C.  835;  Ayre  v. 
Craven,  3  Ad.  &  EI,  3  ;  Jtfrya  v.  Paghem, 
8  Cro.  Car.  510;  Ireland  v,  McGanM,  1 
Sandf,  155;  ATumymovt,  1  Ohio,  286;  Fotter 
V.  SmaU,  8  Whart.  136:  EdtaU  7.  R-amtU.  4  H. 

&  a.  109O. 

It  was  error  to  allow  the  plaintiff  to  prove 
tbe  nature  of  hia  business  and  that  he  was  a 
married  man. 

Woodruff  V.  Brad*treet  Co.K  Bud,  18;  CliM- 


Wliere  tbe  article  is  : 
no  special  damages  a 
plaint,  nd  damages  cai 
ered  on  the  trisL 


ot  libelous  per  ne,  and 
D  alle^d  in  the  com- 
be proved  or  consid- 


■tstute,  OS  to  Uabllltr.  between  the  publication  b; 
a  proprietor  of  a  newspaper  and  a  publlcallop  by 
anr  other  person.   IMd. 

Where  an  boneat  man  has  been  arrested  and 
put  In  prlFon  for  an  offense  of  whlcb  he  Is  Inno- 
cent, a  false  publlcatloo  of  the  clroumstances  of 
(ucb  arreataud  Imprisonment, looking  toward  bla 
guilt.  Is  BCtlooable.    liAO. 

A  publication  In  a  newspaper  as  follows:  '^Where- 
U  B,  did  make  ropreBentatlons  to  me  that  It  would 
be  Imponaibla  for  my  sister  B.  to  secure  the  position 
Of  teacher"  of  a  certain  school,  when  at  the  very 
Ume  he  made  the  assertion  a  contract  bad  been 
made  In  wblch  she  was  engaged  to  teacb  luoh 
•obool;  "and  whereas  the  disappointment  occa- 
sioned by  this  mlarepreepotatloa  caused  my  sister's 
tnlnd  to  be  sorely  troubled  during  her  late  illness, 

.  .  .  and  assisting  the  ravages  of  disease  to  un- 
dermine beroonstltutlon  \  and  further  considering 
the  fact  that  bis  slater  applied  for  the  same  BCbool, 
t  regard  this  conduct  In  bim  as  uncalled  for,  un- 
gentlemanly  and  deteetatile,  as  his  Blatement  was 
fallacious." -signed T.,  is  Ut>elouaper  h  lo  charging 
the  utterance  of  a  fBla>ehood :  and  tbe  owners  of 
the  newspaper  are  liable  therefor.  Riley  v.  Lee 
iKy.)  May  25, 1899. 

Ad  aitlcle  In  a  newspaper,  purporting  to  be  a 
voluntary  Interview  with  a  reporter  ot  a  news- 
paper, representing  plalntiS  as  having  stated  to 
the  reporter  that  hor  mother,  ha  vlng  been  bitten  by 
a  cat,  was  afflicted  with  a  disease  akin  to  by  * 
phobia  1  that  she  dreaded  the  approach  of  vt 
suffered  extreme  paio  aod  was  much  swollen ; 
■he   acted  like  a  oat,  purring  and   mewing 
OrBwilnK  about  like  a  cat.  and  trying  to  catch  i 
and  did  other  aimiiar  acta :  and  tbat  abe  vaa  almost 
miraculously  cured  of  tbia  disease  by  taking  a  cer- 
tain medicine  sold  by  defendants,  who  procured 
the  pubUcaUon  of  tbe  article,— Is  libelous,  and  tbe 
pl^ntiff  may  maintain  an  acUoa  tbereoD.  Stewart 
V.  Swift  Bpeoiflo  Co.  W  Ga.  ifflO. 

A  ihowing  that  alleged  defaniatorr  Diattei 
true  In  fact  and  publlsbed  for  jusUflable  ends 
would,  under  tbe  Oonstltutlon  and  alatnteaof  Ean- 
sas,  be  a  complete  defenae;  andlnsuob  a  oaae  the 

See  also  39  L.  R.  A.  734. 


t  be  libelooi. 

Fain  and  moUctous  puhHcotfon. 

Itll  a  false  and  malldoua  publication  oonoemlng' 
the  person,  which  eipceea  him  to  public  ridicule, 
hatred  or  contempt,  or  hinders  vlrtuouB  men  from 
associating  with  him.  Donahue  v.  Qaff  ey,  H  Conn- 
ies. 

A  newspaper  publlcatlan  that  a  petaon  Is  Illegiti- 
mate la  actionable  per  se.  Uhelby  v.  Sun  Print.  & 
Pub.  Abbo.  U  Cent.  Rep.  SW,  100  M.  T.  BU. 

The  word  "raaUctous,"  m  deflnlng  (he  Intent  wHh 
which  a  slander  is  spoken,  is  not  to  be  oonsidered 
In  the  sense  of  spite  or  hatred  against  a  person, 
butasmeenlDgthat  the  party  is  actuated  by  Im- 
proper and  indirect  motives  other  than  the  interest 
cfthepublla    Blumhardt  v.  Bohr,  TOHd.SSS. 

A  oensorlous  or  ridiculous  writing',  picture  or 
BlgD,  made  with  a  mischievous  and  mabclous  in- 
tent toward  government  magistrate  or  individual. 
iEanactlonablellbel.  People  v.  Ooewell.  S  Johns 
Caa.  SH;  Steele  v.  Soutbwlok,  S  Johns.  itlS ;  i  Kent 
Com.  IS ;  Btarkie,  Slander  and  Libel,  i :  Townshend, 
Slander  and  Llttel,  TG;  Anderson,  Diet.  SIT. 

Libel,  malice  as  an  element.  8ee  nctei  to  John  W. 
lAvell  Co.  V.  Houghton  {S.  Y,)  S  L,  B.  A.  SB^  Byant 
V.  ColUns  (N.  Y J  *  L.  B.  A.  128. 


Words  written  or  spoken  agalnat  the  repatalloD 
of  business  men  or  trodeamen  are  actlonatde.  Bar- 
man V.  Delaev,  S  Strange,  BBS. 

Words  spoken  ot  a  butoher.  charging  him  with 
aiaugbCerIng  diseased  cattle  for  sale  for  human 
food,  are  actionable  perse.  Blumhardt  v.Bohr,7l> 
Md.  828;  Young  v.  Kubn.  H  Tei.  S4fi. 

A  publloatlon  wblch  charges  upon  or  Imputes  to 
a  merchant  or  business  man  insolvency  ot  bank- 
ruptcy or  conduct  which  would  prejudice  him  in 
his  buBlnem  or  trade,  or  be  injurious  to  hJa  stand- 
ing and  credit.  Is  a  UbeL    Brber  v.  Dun,  U  Fed. 

A  publication  Btating  tt 
had  beoome  mentally  e- 


1890. 


MOBCT  V.  UOEUriHO  JOUBRAL  ASSOCUTIOII. 


fitbiiu  T.  Cooper,  8  Denlo,  299,  800;  Par^y  t. 
BoeAeiler  Priiii.  Ga.  96  N.  Y.  87Z;  £enne£/  v. 
Preu  Pvb.  Co.  41  Hun,  432;  Bennett  v,  Wil- 
Uamtaa,  4  Sandt  60;  .Solm*  t.  Zmu,  16  Abb. 
Pr,  811;  TenriUiger  v.  WaniU,  17  N.  Y.  07; 
Bedgw.  Dam,  674.  B75;  Beit  v.  Bnn  Print.  & 
Pub.  Auo.  3  Abb.  N.  C.  157;  Diektan  v.  PMt- 
iipt,  le  Jones  &  S.  162. 

The  court  erred  in  rejeclinit  defendant's  offer 
to  sbow  b;  tbe  wilneas  wlio  sent  tbe  dEspatch 
b>  tbe  Journal  tbat  U  was  an  item  of  news, 
tnd  Ibe  manner  in  which,  and  where,  it  waa 
obiaiocd. 

Code  Civ,  Proc.  §  B85;  Klinek  v.  CWSp,  46 
N.  y.  428;  Spoons  v.  Keller.  61  N.  Y.  627; 
Buth  V.  Prouer.  11  N.  Y.  847;  Bisbeu  v.  Sftflis, 
13N.  Y.  67;   Waeiiter  y.QuetK^.  2a  S.Y.Sil. 

All  matters  which  tend  to  disprove  malice 
maj  be  pleaded  in  mitigation  of  damages, 
aliDough  Uiej  ma;  (end  to  prove  the  truth  of 
the  words  compl  Dined  of. 

Itelena  v.  WMer.  34  How.  Pr.  488;  Stanltj/ 
T.  Weill.  31  Barb.  148;  Gilman  y.  LoieOl,  8 
Wend.  573. 

Mean.  Balaes  Broa.,  for  respondent; 

Tbe  complaint  states  a  cause  of  action. 

Crapp  V,  Tituey.  3  BbIIc.  2ae;  YiUeri  v.  Moai- 
fcy,  2  *Vils.  403;  Shelby  v.  Sun  Print.  A  Pub. 
Amo.  88  Hun,  476,  afflrmed,  11  Cent.  Rep.  869, 

and  wbUe  In  tlils  condition  bad  made  injurious 
reapect  to  the  bank's  aflalra,  which 
trouble,   li  defumatory  In  a  legal 


>  Injur 


LBubJec 
and  e 


r.  Francis.  S  L.  B.  A.  lilt,  and 


ploymeot.     Kooro 
no(e,  m  (f .  y.  198. 

Any  written  wcrda  whicb  have  a  tendency  to  In- 
jure a  person  in  bia  or  her  ofBce,  profegglon.  calllag 
or  trade  are  Ubeloua.  Price  v.  ConwBy,  8  L.  B.  A. 
IBS,  Iftt  Pa.  BtD. 

A  publication  in  regard  lo  a  charge  by  an  undei^- 
taker  f or  eervicefl  rendered,  tbat  no  coosultatlon 
was  had  witb  tbe  family  of  deceased  to  determine 
as  to  the  Justice  ol  tbe  demand.  altbouKh  «ich  oon- 
auttation  oould  easily  have  been  bad  and  tbe  injus- 
tloe  of  the  claim  hars  been  made  manifest.— is 
UbelousfKriB.    Holmes  t.  Junea.  ISl  N.  T.  181. 

A  publication  oharglnK  that  a  teHclier  of  a  cer- 
tain system  ot  shorthand  is  iDoomnetent  ia  teach 
,  tbat  system,  and  n  usinir.  without  autborlty,  the 
nemo  of  the  autlior  of  the  system,  l«  libelous. 
Prloe  v.  Oonway,  luvro. 


If  ordi  teniMBfl  to 


0  iHsiTroM,  rWctite 


A  printed  publication  that  tends  to  brins  a  man 
iDto  disrepute,  ridicule  or  oanlempt  is  a  libel  In  a 
legal  sense.  Keemie  v.  San.  IS  Ho.  tTO;  Stewart  y. 
Swift  Spoclflo  Co.  T9  Ga.  280;  S  Colby.  Or.  L.  51;  8tar- 
kle.  Slander  and  Libel,  Sd  Eng.  ed.  IBfl.  188;  Moak's 
DnderbUl.  Torts.  IW;  Townsheod.  Slander  and  Li- 
bel, I  21;  Cropp  t.  TUney,  3  Salh.  2S8:  Tillers  v, 
Ifonsley,  1  Wiis.  UB:  Shelby  v.  Suti  Print.  A  Pub, 
A«o.  B8  Hun,  474.  afflrmed  in  U  OenL  Bap.  889, 
US  N.  Y.  SIl;  Hoore  v.  Francis,  B  L.  B.  A.  EU,  1£1 
H.  r. 1«. 

Printed  aadpubUahed  words  which  oleeily  Imply 
tbat  a  person  ^  a  hypocrite,  and  under  tbe  cloak  of 
hypocrisy  oppreesee  widows  and  orphana.  are  libel- 
ous and  actionable  per  N.  Jones  v.  Qreeley,  £6 
Fls.fl9>. 

Tbeplntureof  a  Jackass  lo  a  newspaper  article, 
tieadedby  apenon'a  name,  wlUi  a  descrlptlou  of 
him  In  the  article  a*  an  "egotlstloal,  overeatiinated, 
•elf-coaceltedJaokasB,"-li  libelous  per  H.  Holey 
T.  Bara«er  (WlaJ  Hay  U,  mO. 
9L.R.  A. 


109  N.  Y.  611;  B^ma  t.  MaSmn,  13  N.  T.  B. 
R.  75;  BoVnerton  v.  Peterttm,  88  Alb.  L.  J.  423- 
QiihbU  V.  Pioneer  Prea»  Co.  88  Alb.  L.  J  154- 
iEiw  T.  Root,  4  Wend.  IBB;  Oramer  v.  lUgga, 
17  Wend,  209;  Korfap  v,  ZoteJ  ierry.  4  Taunt, 
8S6. 

Tbe  publication  was  libelous  per  m;  botli 
malice  and  damage  were  conclusiTely  pre- 
sumed. 

Bergmann  v.  Jones,  94  N.  Y.  61-63. 

The  falsity  of  the  libel  is  sufficient  proof  of 
malice  to  uphold  eiemplary  damages, 

Samvelt  v.  Evening  Mail  Alto.  75  N.  Y.  604; 
Leaie  v.  C'lapman,  16  N.  Y,  872:  Hardtcoody. 
Scedi,  4  Hun,  889. 

No  information  obtained  by  the  defeodant 
fromoibersas  to  the  truth  of  the  charge,  unless, 
accompanied  by  proof  that  such  information  i* 
true,  CBQ  be  received  for  the  purpose  of  rebut- 
ting the  presumption  of  malice. 

lioot  V.  King.  7  Cow.  618,  6SB:  Mation  v, 
Buck,  5  Cow.  498;  Mapei  v.  Weekt,  4  Wend, 
659;  Inman  v.  roater.  8  Wend.  602;  Baih  v. 
livtKr,  11  N.  Y.  847.  861;  WiOover  v.  Jlitl,  TZ 
V.Y.aO-.Aldermanv.  frencft,  1  Pick.  1,11  Am 
Dec.  114,  129.  tuile;  Peate  v.  8hippen.  80  Pa 
018.  21  Am.  Rep.  116;  Scott  v.  Sampson,  8  Q 
B.  Div.  491.  86  Moak,  Eng.  Bep.  S46;  MiiUett 
V.  Bullon,  4  Esp.  248;   Ihint  y.  Atgar.  6  Car. 

To  call  tbe  msyorof  a  Tillage  a  bigot,  and  to  siy 
tbat  his  conduot  as  mayor  Is  inQueoced  by  bis  blf- 
otry,  ta  aotionabln  per  «e,  without  proof  of  actual 
dBDiBse,  Wlclcbam  v.  Hunt,  Montreal  L>  Hep.  t 
Super.  CI.  28. 

IfDrdi  Imputing  a  criminal  aeU 

Wonls  which  acouae  a  person  of  a  crime  punish- 
able by  law,  or  of  an  act  odious  and  disgraceful  In 
society,  are  actionable.  Dexter  t.  Spear,  4  Ha^on, 
116. 

Words  obarglne  a  person  with  being  an  incen- 
diary and  a  murderer  are  actionable.  Noenlnger 
V.  Vogt,  6  West.  licp.  aSO,  B8  Mo,  5BB. 

The  words,  "She  is  a  thief,"  nre  equlralentto  a 
chargie  ol  larcrny,  and  ncUonabie  iierse.  Stumer 
r.  Pitchman.  13  West.  Hep.  830, 1»  111.  flU, 

To  charge  one  with  taking  a  false  oath  before  a 
Justice  of  the  peace  in  a  pending  suit  is  actlaoable. 
Rue  y.  Ultcheli,  2  U.  S.  2  Dall.  68. 1  L.  ed.  288. 

Words  Imputing  a  possible  orlme— as  tnceet— are 
actionable  per  se,  altbougb  not  believed  by  the 
bearer,  and  altbougb  the  charge  could  not  be  true. 
Beav.  Harrln^iton,  I  New  Bn?.  Bep.  B21.  M  Vt,  18L 

Publication  tbat  a  person  has  committed  adul- 
tery, and  that  from  the  current  leport  It  seems  to 
be  a  case  of  rape,  ia  libelous.  Lowe  t.  Herald  Oo. 
(Utah)  June  S,  1989. 

Won^  spoken  of  another,  "He  killed  ber  byhla 
bad  conduct,  audi  think  he  knons  more  about  her 
being  drowned  tban  anytiody  else.  Ho  is  to  blame 
for  it."— do  not  Import  a  killing  in  a  criminal  sense. 
and  are  not  actionable  perts.  Thomas  v.  Blasdalo, 
14T  Mass.  13B, 

Words  spoken  ot  a  pei«OD.  "He  knows  bow  she 
came  to  ber  death.  He  klUed  her.  HelsHiblama- 
for  her  death.  There  was  foul  play  tbere,"— may 
fairly  be  considered  to  impuleacrime,  and  are-ao- 
UonableperM.   DM. 

To  falsely  cbarfge  one  with  the  parohase  of  liquors 
from  one  who  commits  a  crime  by  selling  them  i» 
not  actionable  per  se,  as  the  words  do  not  charge  tlte 
commission  of  a  crime,— the  purohaaer  not  belDC 
portlccps  orfmlnls  with  the  seller  In  aueta  a  oaao. 
Sterling  v,  Jugenhelmer,  IB  Iowa,  flO. 

It  U  slanderous  per  m  to  impute  to  a  person  th* 


Nbw  Tobx  Court  or  Appbau, 


Octt., 


&  P.  34Si  ^rmett  t.  Bennett,  6  Car.  ft  P.  588; 
Jiatileld  t,  ijirim-,  81  N.  Y.  248;  ZotArop  t. 
Adams,  183  Mass.  471,  476. 

Earl,  J. .  delivered  the  oplnloa  of  tbe  ixiurt: 
On  tbe  20tli  da?  of  October,  1884,  Ibe  de- 
fendant nas  H  cnrporalioo,  aod  publlsbed  in 
ihe  Cilyof  New  Totk  a  newspaper  called  "The 
Morning  Journal," aod  tbe  plaiDtifFwas  a  resi- 
'deot  of  Kochester.  Od  tbat  da;,  tbe  folloning 
article  appeared  in  tbat  paper:  "Refuses  to  be 
Reconciled.  A  Rocliester  Society  Eells  Wbo 
IdsIbIs  Upon  Beiog  Married.  (Special  to  tbe 
Morning  Journal.)  Rocbester,  ti.  Y.,  Oct.  IB. 
Upper-lpndom  is  highly  eiciled  over  a  Ihreat- 
«nea  breach  of  promise  suit  against  John  E. 
Morey,  Jr.,  a  alockbolder  Id  tba  Uoion  Adver- 
liser,  and  prominent  in  society  circles.  A 
prominent  society  betle  tcIU  be  plaintiff  in  the 
action,  Horey  and  his  friends  are  moving  to 
effect  a  reconciliation,  bul  the  young  lady  in- 
■latB  on  his  marrying  her."  Tbe  DlainLiff, 
claiming  that  tbe  publication  nas  ttbelou?, 
brought  this  aciiou  to  recover  daicages  oo  ac- 
count thereof,  and  recover  a  judgment,  which 
baa  been  afflrmed  at  the  general  term.  Tbe 
defendant  claims  tbat  tbe  article  is  not  libelous 
per  M,  and,  as  no  special  damages  were  alleged 
«r  proved,  conlcnda  that  the  plaintiff  abould 
bave  been  nonsuited.  There  can  be  no  doubt 
tbat  the  publication  ii  libelous  per  se.  Its  ten- 
-deucy  was  lo  disgrace  the  plainlilf.  and  to  bring 
him  into  ridicule  and  contempt.  S  Colby,  Cr. 
L.  ST;  Starkie,  Blander  and  Libel,  3d  Bug,  ed. 


n  of  tbs  orlme  Of  fornication.    PaffS  T. 
MerwlD.eNewBna.  Rep,(lS8.M  ConD.*28. 

It  Ifl  alnnder  to  falsely  charge  a  woman  with  for- 
nication or  adultery.  It  la  Bufficleot  if  the  worda 
illd  Impute  this  to  her,  and  were  so  understood  by 
I  bose  wbo  hcai^  tbem.  DuBcher  v.  Scully,  4  Weau 
Hep.  7US.  107  Ind.  !M8;  Stoke  r.  HlUer  (Pa.)  4  Cent. 
Itep.  bb  Bluf ord  v.  rooni:.  IS  West  Bep.  S13,  UG  lod. 

Wordt  impiMna  comxption  arid  dlihnnar. 

An  article  publlsbed  la  a  newspaper  concemlog 
an  attotaey-al-law,  wbicb  would  tend  to  injure  bis 
-cbaiacter  and  reputation  as  an  honest  and  hoour- 
iibie  attoroey-at-law  and  cltlzea,  would,  like  naf 
elnilarlf  injurious  articls  published  against  any 
-other  poreoD,  be  prima  facie  libelous.  State  v.  Walt 
(Kan.)  July  i.  180a 

A  publication  spenklng  of  a  man's  "clutcb  on  his 
friends,  which  caused  tbem  to  trust  him  and  ret 
left,"  and  which  states  In  substBDce  tbat  be  had  left 
tbe  olty  under  a  cloud,  bad  collected  ■  bill  due  lo 
tilB  employers,  which  be  secreted  until  another  at- 
tempted to  QoUectlU  tbat  be  borrowed  what  money 
he  could  from  his  frienda,  and  Icrt  with  bd  unpaid 
board  bill,— [a  libelous  per  se.  l>ecauae  It  not  only 
Imputee  fraud  and  dishonesty  io  other  respects,  but 
plainly  Imports  embezzlement  In  the  collection  o( 
tbe  bill.    Iron  Aite  Pub.  Co.  v.  Crudup,  BSAla.Blfl. 

Where  the  publication  ctmrgod  that  plaintiff  bad 
-corruptly  failed  U>  make  a  proper  exhibit  of  trull 
tent  to  bim,  hut  bad  appropriated  it  to  himself  and 
entered  It  In  his  own  name;  tbat  the  exhibit  had  not 
been  condiKled  in  an  honorable  manntr.  and  that 
he  bad  tailed  to  make  any  report  because.  If  sivea, 

that  tbe  artlole,  U  false,  waa  libelous.   Bettner  t. 
Holt.  70  Cat  270.  ' 

A  publication  obarBinf  persona  with  oonfederat- 
1ns  to  mltnuuMce  the  affalia  of  a  company,  io  a*  to 


lee,  10^;  Hoak'sUDderhill.  Torta,  19&;Towd9- 
bend.  SlanderandLibel,§3l;  Croppv.  Tilney, 
8  Satk.  228:  ViUen  v.  Montle]/,  2  Wils.  403; 
Sliel/iy  V.  Sun  Print,  it  I'ub.  Atto.  88  Hud, 
474,  affirmed  in  loe  N.  Y.  611,  11  Cent.  Rep^ 
8M ;  Mom-e  t.  Franeu,  131  N.  Y.  198,  8  L.  R. 

A.  214. 

At  the  trial,  Ibe  derendant  objected  to  proof 
of  the  nature  of  the  plaintiff's  buainesa,  and  that 
be  was  A  married  man.  This  proof  was  com- 
petent, not  to  show  special  damage,  as  nona 
WHS  alleged,  but  .to  show  tbe  circumstances 
surrounding  the  plaintiff,  and  as  bearing  upon 
the  hurtful  tendency  of  tbe  libel,  and  Ihe  gen- 
eral damage  lo  which  he  was  exposed. 

The  ariicle  waa  sent  by  telegraph  to  tha 
Morning  Joutnal  by  its  Rochester  correspond- 
ent, and  on  the  trial  the  defendant  offered  to 
show  by  bim,  substantially,  that  he  had  heard 
that  the  breach  of  promise  suit  bad  been  com- 
menced against  tbe  plaintiff,  and  how  and 
where  he  obtained  the  information.  This  evi- 
dence was  excluded  by  Ibe  trial  judge,  becauss 
the  defendant  did  not  have  any  information  on 
the  subject  at  the  time  of  the  publication.  It 
published  the  libelous  nrliiile  without  any  in- 
quiry, and  without  any  knowledge  on  the  sub- 
ject, and  hence  it  waa  not  enliired  lo  tbe  evi- 
dence for  any  purpose.  The  evidence  had  no 
bearing  upon  its  good  faith,  and  could  not  be 
used  lo  rebut  malice,  or  to  mitigate  the  dam- 
ages. It  received  the  libelous  article  from  its 
correspondent,  wbo  was  not  its  agent  in  the 
sense  that  his  act  was  its  act,  and  bis  iaforma- 

destroy  the  value  of  its  stock  and  Injuro  the  otbar 
Bhareholders,laactlonableper«e.  Wallls  v.  Walker, 
73  Tex.  A 

Published  words  oharHJnjc  a  wife  wltli  deaertiOR 
her  husbaod  In  his  Sickness  are  libelous  per  t. 
Smithv.  8mith,SL.a.A.  St,T3H]cli.  W. 

Wonli  imt/uUng  want  of  ehiatttv. 

Languaxe  imputlns  awant  of  chastity  to  a  female 
la  actionable  per le.  Hitcboock  v.  Corutbcis,  S£  CaL 
51^3:  Williams  v.  UcManus,  S8  La.  Aon.  Ifll. 

To  falsely  snciak  of  a  married  womao  as  the  par- 
amour of  a  man  not  her  husbaad  Imparls  to  ber  a 
want  of  chastity,  and  is  shinderous  per  at.  MoKiii- 
ney  v.  Kobcrls.  68  Oil.  IBS. 

CallinK  a  married  woman  a  prOBtltute.  or  chatK- 
iog  her  with  having  commlttod  proBtitution,  are 
wordB  Imputing:  uncbastlty.  Hboads  v.  Ajideraou 
(Pa.j  12  Cent.  Rep.TZT. 

The  words  "You  are  a  blfoh  and  a  whore.  Ton 
visit  Halfway  House  and  sot  your  dress  tbere,"' 
spoken  of  an  unmarried  woman,— are  actionable 
ptr  K.    Kelly  v.  Flaherty,  t  New  Eng.  Hep.  GOO,  U 

B.  I.  — . 

The  worda.  "I  know  all  about  the  cose;  whileshe 
wasout  there  claimlDKtobe  the  wife  of  F  she  was 
here  cloiminjr  lo  bo  my  wife,"— do  not  Impute  a  want 
of  chastity,  and  are  not  actionable  per  se.  E^ink  T, 
Beverly,  11  West.  Bep.  SXI.  112  tod.  IN. 

WordB  Impliedly  cbarglngr  a  single  woman  wltb 
desradsllon  of  character,  and  Justifying  a  jury  Id 
flndlDg  that  the  intent  was  to  Impute  to  ber  ao  set 
of  lomlcatloo,  are  clearly  actionable.  Stoke  v. 
MlUer  (Pa.)  4  Cent.  Rep.  84. 

An  alJeitratloD  that  Ihe  plaintiff  has  been  damaged 
and  lolured  In  her  name  and  tame  Is  not  EuOlclent 
asan  ^legation  of  special  damage,  where  tbe  words 
charged  to  havebeenspokanarenotaotloDablepsr 
ss.    Fnllardv.  L7on,SlD.8.n6,nii.*a.a8L 


..Cooi^Ie 


La  Babboh  t.  Babcook, 


Hon  Its  Information;  and  It  could  receive  no 
advaQtage  (mm  tbe  fact  that  he  nu  Imposed 
«n,  or  mnocentl?  mistaken.  The  defendaat 
*\bo  offered  lo  prove  that  an  action  for  breach 
-of  promise  of  marriage  waa  actually  com- 
TQCDCed  agaicat  one  JoLq  K  Horey,  not  tbe 

Elaintifl,  acd  that  the  Rocheflter  correepondect 
ad  beard  of  ibe  suit  beforeaending  the  article 
"to  it  for  publication,  and  thia  evidence  wu  ex- 


cluded upon  the  same  sronnd;  and  for  the 
same  reasons  we  Ibink  there  nu  no  error  In 
the  excluBlOD.  The  defendant  cannot  have 
the  benefit  of  such  a  fact  in  mitigation  of  dam- 
ages of  which  it  had  no  knowledge. 

For  these  reaaona.  and  othera  more  full; 
slated  In  the  able  opinion  in  the  court  below, 
th4  ju^gmtnt  thouid  be  aMTmtd,  mth  eottt, 

AH  concur. 


NEW  YORK  COUBT  OP  APPEALS  (Bd  Div.). 


Linaea  LE  BARRON,  Afpt., 

Samuel  BABCOCE  rt  eU..  BapU. 

( K.T. ) 

Orops  grown  apon  l»nd  while  it  !■  In  tb« 
pewseablti  poaaeaalon  of  ose  of  aever^ 
toiuuita  In  common  become  hii  ladlvldual 
property  when  Ihey  aie.  In  Uie  due  conrae  of 
husbandry,  peaceably  and  to  good  laltli  aaverad 


by  htm  from  the  oomnvm  eaMte;  and  Uhlaoo- 
tenants  alterwards  enter  and  take  away  auoh 
aropa  tbey  will  be  liable  In  trover  lot  the  value 
tiiereof. 

{October  T,  ISOa) 

APPEAL  by  plalDtifF  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Fifth 
Department,  reversing  a  judgment  of  the  Cat- 
taraugus Circuit  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  value  of  certain 
ciopa  alleged  to  be  the  property  of  plaintiff  and 


Nora.— ffmbfemenU,  Tight  Uh 

Tbe  BTOirth  of  the  eartb  produced  annually,  not 
«poDtanKnuilf.  bat  by  labor  and  industry,  oalled 
/yucfui  imltHMalla,  are  embicmanH  of  Uie  land. 
Belir  V.  KelD,  <H  Pa.  1ST:  1  Wms.  Exra.  CTO,  BTS:  Tay- 
lor. I^nd.  and  T.  I  518;  Anderson.  Law  IHot.  SM. 

The  doctrine  of  emblementg  is  founded  on  the 
imcertalntr  ol  tba  lermlDBtioo  of  Uie  tenant's  ea- 
tate;  for  where  that  i«  certaia  there  eilstg  no  title 
to  embleroenta.  Whltmarsh  v.  CuttlnB.  10  Johna. 
BO;  S  BL  Com.  123, 145;  Woodfall,  land,  nod  T.  6S7. 

Those  only  are  entitled  to  emblements  who  have 
■n  uncertain  eetate  or  mtereBt  in  tbe  land,  whicb  is 
determined  eltber  by  the  act  of  the  law  or  of  G>od 
between  the  period  of  sowing  ttie  crop  and  of  its 
BeversDCe.  Bliepbord,  Toucb.  SU  ».'  Co.  Lltt.aii; 
Oland's  Cbsa,  G  Coke,  116;  Johns  v.  Wbittey,  8  Wile. 
1Zt\  Bulwer  v.  Buiwer.  i  Bam.  ft  Ad.  170;  Davla  r. 
Kyton,  7  Bing.  IM;  Nicholas  v.  Slmonds,  S  BoUe.  ia8j 
Wood.  lAnd.  and  T.  VS. 


ilffrhti  qf  tcTuint  in  ea 


The  decision  of  the  lower  oourt  In  the  main  case 

A  tenant  In  common  of  a  farm  lawfully  in  poa- 
•easion.  who  sows  and  outs  oats  thereon.  Is  entiLled 
to  them  as  asainst  his  co-leuants  not  in  posaeeaion, 
but  not  to  hay  cured  from  grass  growing  thereon 
mowedbyhim.    Le  Barton  v.  BabcocK,lBHun.fi(l$. 

In  the  absence  of  evidence  of  an  ouster  of  bis  co- 
tenants  by  a  tenant  in  common  and  that  hp  assumes 
to  occupy  the  premlaeB  in  eiolugion  of  them,  it  will 
be  assumed  that  the  oo-Iccunts  are  free  and  at  lib- 
erty to  go  upon  and  occupy  the  premiBBi  Jointly 
witb  him,  and  that  he  is  not  liable  to  them  for  ttie 
nee  and  occupation  had  by  him  of  the  farm.   ItM. 

A  tenant  in  oommon  who,  although  permitted,  is 
not  disposed,  to  occupy  or  cultivate  the  lands,  can- 
not take  or  appropriate  any  share  in  tbe  produo- 
tlons  of  his  co-tenant,  or  charge  tbe  lal^ter  for  their 
use.    Ibid. 

Acts  of  a  tenant  in  common  of  a  crop  stored  in  a 
building,  in  substitutinir  another  lock  and  appro- 
priating tbe  entire  property  to  himself,  were  held 
ButBclenttooonsUtutoademaudnnd  refusal  which 
rendered  biro  liable  for  ooDversion.  Bums  v. 
Wlnobell,  14  Hun.  W. 

One  tenant  In  oommon,  merely  because  of  being 
«nch.  has  no  property  in  the  crops  whiob  a  oo- tenant 
■BL.R.A.  40 

.    t)ee  also  17  L.  R.  A.  264 


may  raise  and  gather  upon  land  held  in  o 
Creed  v.  People.  Bl  111.  Eas. 

Crops  grown  upon  the  common  eetsMby  one  ten- 
ant in  oommon  vest  In  and  become  the  pmperty  of 
the  produoer  exclusively.  Bird  v.  Bird,  16  Fla.  IH. 
lAabOitv  to  aooouvi,  for  it»  and  oceupoMan,  rents 

Under  tbe  Obto  Bevlaed  Statutea  the  voluntary 
and  profltable  use,  occupation  and  enjoyment  of 
a  tenant  lu  oommon  of  the  common  estate  creatca 
a  UablUty  against  him  to  aooount  to  the  oHer  ten- 
ant for  his  ahare  of  the  rents  and  proBta.  Weat  v. 
Woyer.  48  Ohio  Bt.  M. 

Dndsrthe  West  Virginia  Code,  where  one  tenant 
In  oommon  usee  and  ooouplee  lees  than  his  just 
share  of  the  common  property,  he  Is  not  aooount- 
able  lo  his  co-tenants  for  the  proHtS  of  that  portion 
of  the  property  owned  by  him.  Dodson  v.  Hays, 
26  W.  Va.  577. 

Under  the  Ulinois  Statute  the  one  of  several 
tenants  In  common  of  land  nho  bsis  had  the  use 
and  benefit  must  account  to  the  otbera.  Woolley 
V.  achnder,  8  West^  Rep.  IBS,  118  111.  29. 

He  is  liable  to  account  for  tbe  rents  and  profita 
of  so  much  of  tbe  oommon  property  as  he  has  oc- 
cupied and  used  in  ezoess  of  bis  share.  Pearson  v. 
Carlton,  18  S.  C.  17;  Almy  v.  Danlela,  i  New  Sag. 
Bep.  91G,  It  B.  L  S18. 

The  Joint  proprietor  of  a  plantation,  who  ouiu. 
vateaholf  of  It  for  his  own  account  wlibout  pre- 
venting his  oo-proprietor  from  occupying  and 
cultivating  the  other  half.  Is  not  liable  to  tbe 
latter  for  rent  of  the  common  property.  Balfour 
V.  Balfour,  83  la.  Ann.  W;  Eean  v.  Oonelly,  S 
Minn.  as. 

In  such  case  he  la  liable  only  for  what  he  receives 
over  and  above  hia  Just  proportlOD.  Boseboom 
V.  Roseboom.  IB  Uun,  809;  Bnckelew  v.  Snedeker, 
n  K.  J.  Eq.  Bi. 

He  Is  not  liable  to  hIa  oo-tenante  for  tbe  use  and 
occupancy  of  the  oommon  property  In  the  absence 
of  agreement,  and  demand  to  surrender  poeses- 
Bion,  unleas  he  has  received  rent  tor  the  property 
from  a  third  person.  Reynolds  v.  Wllmeth,  11 
Iowa,  89B;  Carver  v.  Fennloiore,  118  Ind.  fSt;  Bel- 
knap V.  Belknap,  77  Iowa.  71. 

The  Statute  of  LimltatlOna  will  begin  to  mO  onlr 
from  demand  and  refusal  to  aoiiounL  Joltf  T. 
Bryan.  W  S.  C.  IST. 


COLH^IC 


Kiw  ToBX  CocBT  or  AfFKALa. 


to  liftTe  been  taken  trom  Ida  poaseulon  bj  de- 
fendtnU.     BnerioL 
Tbe  facta  are  fullj  Htaled  In  tbe  oplaioii. 
Mr.  W.  8.  Thrftaher,  for  appellant: 
The  plaintlfl  waa  in  by  virtue  of  his  own 
rfsbt  aa  a  tenant  In  comrnon.    He  had  taken 
ponseaslon  of  a  certaio  piece  of  meadow  land, 
and  had  Bciiully  aever^  lbs  growing  graas  as 
his  portion,  and  was  in  the  lawful,  rightful 
posBeaaion  of  it,  when  the  detendante  forcibly 


took  ii  from  blm.    Being  rightfutlv  in  poaaes- 
Bion,  be  could  not,  against  hia  will,  be 
fully  ouated  bv  a  co-tenant. 


!  light- 


48N.t.  168. 

Being  lightfallj  there,  and  having  severed 
the  grass  and  raised  tbe  oaia,  he  was  the  owner 
of  the  same  as  against  tbe  whole  world.  If 
Uable  for  anrtbiog,  it  would  be  for  an  account- 
ing onlv.    Having  gathered  tbe  crop,  heowned 

a 

fitodtwO  V.  PflW™,  MN.  T.  866;  THpp t.  Si- 
hy.  16 Barb.  iSSiFobetv.Sliatlvek.  32 Bub. IMS. 

If  the  parties  were  tenantsla  common  before 
•everancctbe  severance  terminated  the  tenancy, 
and  the  plaintifC  wss  the  lawful  poeseseor  of 
tbe  crop  thereafter,  sad  could  atsintsin  trover 
against  anv  party  removing  it. 

JfeiBcomh  V.  Aimer,  2  Johng.  421  fwto. 

Mr.  I^renao  Korria  for  respoudenlL 

Fall«tt,  CR.  J„  delivered  the  opinion  of  the 
(XHirt: 

Marcb  19, 1883,  LinaesLe  Barron,  the  elder, 
died  intestate,  seised  of  a  farm  of  288  acres, 
and  leaving  eleven  children,  bisoni;  beirs,  one 
of  whom  la  tbe  plaintiff,  and  another  is  the 
wlfeof  Alphonao  House,  one  of  tbe  defendants. 
The  plaintiB  was  the  admioialrator  of  his 
father's  estate;  and,  being  in  poasesaion  of  the 
farm  In  the  year  1885,  be  plowed  two  and  one 
half  acres  of  land,  and  sowed  It  to  oats.  Upon 
the  farm  ibere  was  about  forty  acres  of  meadow 
land.  In  August  of  that  yearhecuttheseoate, 
and  alao  thegrssson  about  Qfteen  acres  of  the 
mesdow.  Heleft  theoalsin  theswath  todry, 
and  the  bay,  wbich  had  been  partly  dried,  he 
had  raked  into  windrows.  No  one  but  the 
plaintlfl  had  bestowed  any  labor  on  the  grain 
or  hay,  or  on  the  farm  whereon  they  crew. 
These  products  being  in  this  situation,  toe  de- 
fendants entered  in  the  nighMime,  snd  drew 
•way  the  oats,  and  eoter^  in  the  day-time, 
and  drew  away  tbe  bay,  claiming  to  do  so  in 
tbe  right  of  Mrs.  House,  and  by  her  direction. 
The  plaintiff  forbade  the  removal  of  the  prop 
arty,  but  openly  admitted  tbe  right  of  any  one 
of  his  co-tecants  tocutand  takebisorbersbHre 
of  the  standing  grasa  from  tbe  meadow.  None 
of  the  tenants  nad  ever  been  excluded  from  tbe 
farm;  nor  had  tbe  right  to  possess  or  enjoy  it 
ever  been  denied  lo  tbem,  or  to  any  one  of 
them.  This  action  was  broiif>bt  to  recover  tbe 
value  uf  the  bay  and  oats,  upon  Ibe  theory  that 
tbe  defendants  were  liable  in  trover;  and  at 
circuit  it  was  held  that  Ihev  were  so  liable,  and 
tbe  pla'ntiff  bad  averdict  forthevalueof  both, 
bnt  their  values  were  not  separately  aaseesed. 
Tbe  Judgment  entered  upon  the  verdict  was 
reversed  at  general  term,  where  it  was  held 
that  the  plaintiff  was  the  aoleownerof  the  oats, 
and  could  recover  iheii  valu^  but  that  he  was 
SL.R&. 


In  common  by  the  plaintiff  and  1 ,  __ 

vas  not  a  oonvanion  in  law  for  the  defendants, 
acting  by  her  (a  co-tenant's)  authority  to  merely 


18  N.  T,  173;  ZoM«H  v  StoifttH.  61  N.  T.  TO; 
Freeman,  Go-tenancy,  g  806);  but  if  tbe  piain- 
tlft  owned  tbe  products  in  his  own  right,  then 
tbe  defendants'  act  in  earning  them  away  wai 
mveraion  in  law,  and  they  are  liable  forth* 


When  one  of  several  tenants  in  common  of  a 
farm,  all  being  of  full  age,  occupies  it,  andbai 
taken,  In  the  usual  course  of  husbsndty,  tho 
annual  products  thereof,  without  having  »• 
tered  into  any  contract  in  respect  to  its  use, 
and  without  having  ousted  or  denied  tbe  tighla 
of  any  of  his  co-tensnts,  be  is  not  liable  to  ac- 
count to  them,  or  to  any  one  of  them,  for  its 
use  or  for  the  products  so  taken,     Woaiever  v. 


V.  Bo»aoom,16H.an,  809,  afflrmed.Sl  N.Y.  WX; 
Zapp  V.  Milltr,  109  N.Y.  61, 67,  11  CenL  Rep. 
4S4:  £entf«raonT.£ii*m.  17Q.B.7DI;4Kent, 
Com.  3SS;  Freeman,  Co-tenancy,  g  288. 

Tbe  JndemeDts  which  hold  toet  a  tenant  in 
common  of  farming  land,  who,  while  in  peace- 
able possession,  takes  and  uses  tbe  products 
which  bare  grown  while  so  in  possession,  is  not 
liable  to  account  fortfaeir  value  to  his  co-tenant, 
rest  necessarily  on  tbe  assumption  that  be  be- 
comes the  sole  owner  of  such  products;  tor  if 
a  tenant  in  common  of  a  chattel  uses  it  up,  or 
sells  it  for  his  own  exclusive  bcnefll,  without 
Ihe  express  or  implied  assent  of  bis  co-tenants, 
be  is  liable  to  tbem  for  its  conversion.  WiUoit 
V.  lUed.  8  Johns.  176;  Sowien  v.  OoU.  6  Hill, 
481;  I^ckman  v.  ratiente,  42  N.T.  660;  Free- 
man. Co-tensncy,  gg  807, 808. 

When  a  co-tenant  of  such  land  peaceably 
takes  tbe  products  grownduriagbjs possession, 
(here  comes  a  time  when  be  is  vest^  with  tba 
sole  title,  which  cannot  be  later  than  when,  ia 
Ihe  due  course  of  husbandry,  they  are  peace- 
ably and  in  good  faith  severed  by  him  from 
Ibe  commnn  estate  on  which  tbej  were  grown. 
If  tbey  do  not  then  Ijecome  the  individual  prop- 
erty of  the  co-tenant  who  grew  and  severed 
them,  it  is  difficult  to  see  what  aubeequeniact  he 
could  perform  which  would  vest  him  with  Ibe 
title.  Storing  the  bay  and  grain  in  a  barn 
would  not  strengthen  his  title;  and,  unless  it 
becomes  perfect  when  the  products  are  severed, 
a  co-tenant  out  of  possession  can  lie  bv  and 
permit  the  one  tn  possession  to  rear  and  pre- 
pare crops  for  market,  snd  then  peaceably  take 
them  whenever  and  wherever  he  can,  or,under 
certain  circumstances,  of  the  purchasers,  so 
long  as  tbe  property  can  be  traced.  This  would 
notbe  a  convenient  nor  an  equitable  rule,  and 
we  Qnd  no  authority  which  Juiiufles  the  court 
in  declaring  It  to  be  the  legal  one.  The  plain- 
tiff, having  in  ibe  due  course  of  husbandry 
grown  and  severed  the  graas  and  oats  wbila 


OomnQHAM  T.  Fibkmai'b  Fukd  Ihb,  Co. 


tbem,  and  the  defendanU.b;^  UkioK  tbem  anay , 
became  liable  for  Iheir  value.  CoIAoun  v,  Gur- 
tif,  i  Het.  4]8i  Brovti  v.  WeUington,  106  Man. 
818i  Birdy.  Bird,   U  Fla.  424;  BgndtriM  t. 


SiMon,  17  Q.  B.  701;  1  Dom.  OItU  Uw,  Ocuh. 
ed.jp.  B53. 

The  order  ihoiM  bt  reiierttd,  and  tKt  judgment 
entered  on  <^  verdict  afflrmed,  vilA  eoiu. 


KBNTUCKT  OOUBT  OF  APPEALS. 


Albert  G.  COTTINOHAM.  Appt., 

9. 

PIRBMAM'S  FUND  INSURANCE  CO. 

A  tranalte  of  the  sqnltable  Utl*  to  ptop- 

oitr  wlU  avoid  ■  poll^  of  tntunmaa  tbereon 
whkii  proTMea  that  It  (hall  beoame  void  If  maj 
ehanse  tahea  place  la  the  title  or  pnawrton  of  tha 
property.  In  a  Slate  where  the  beoeAolal  lotereat 
PMM*  wltta  die  ogultable  Htla. 

eeptamber  SO,  UDOL) 

APPEAL  l^  plalntUt  from  a  JudgmeDt  of  tb« 
Circuit  Court  for  Henderson  Count;  fn 
Utrat  of  defendant  in  an  action  brought  to  re- 
cover the  amonnl  alleged  to  be  due  under  a 
policy  of  Ufa  inauranca.    Affirmed. 

The  case  aofflckutlr  appears  lu  tbe  opinion. 

Mr.  J,  It,  Doraer,  for  appellant: 

The  wrillen  iuatrumenc  did  not  bo  cbange 
tbe  title  of  appellant  ai  to  avoid  Ibe  poU(?. 

Miaten  v.  Maditim  Ooun^  Mill.  Ini.  Oo.  11 
Barb.  634;  TrvmbuU  t.  Portage  Onintti  itul. 
In*.  Co.  12  Ohio.  800;  WaehingUm  F.  int.  Oo. 
T.  KtUen,  83  Hd.  431,  S  Am.  It«p.  149;  Lay  v. 
Borne  in*.  Co.  24  Minn.  815,  81  Am.  Rep.  §46; 


Hammtil  t.  Qtueni  Int.  Oo.  04  Wis.  73,  41  Am. 
Rep.  1. 

The  mere  maklnK  of  B  conveyance  does  not 
avoid  the  policv.  The  conveyance  must  ba 
perfected  bj  defiverr,  and  the  mere  fact  thai  it 
wu  recorded  doea  neceBaarilj  ealabllah  a  \eg^\ 
conveifaDce. 

1  Wood,  Fire  Ins.  2d  ed.  g  849. 

An  agreement  to  iell  doea  not  deveit  Inanred 
of  his  InteresL 

1  Wood,  Fire  Ids.  §  881,  noit. 

Transfer  or  cban^  of  title  doea  not  take 
place  until  deed  is  delivered. 

May,  Idh.  %  SA4:  Browning  v.  Borne  Int.  Co. 
71  N.  Y.  008;  Bill  v.  Oumbertand  VaUey  Mat. 
Prot.  O?.  09  Pa.  474;  P&ania  lot,  Oo.  v.  Znw- 
renee,  4  Uet.  (Ey.)  IG;  .Attaint.  Oo.  v.  Jack- 
eon,  16  B.  Hod.  342;  Manhattan  In*.  0».  f. 
atein,  0  Bush,  606. 

Mmrt.' Y^immMai  ft  Z.oek«tt.  ttx  appel- 
lee: 

By  the  lale  to  tbe  Ein;^,  appellaut  parted 
with  (he  equitable  title,  the  1)enefldal  interest 
with  tbe  right  to  the  use  and  occupation,  and 
remained  tbe  custodian  of  tbe  bare  legal  title, 
and  that  he  held  la  trust  for  the  Kings.  Tbia 
was  certalDly  a  "change  in  the  title. 

May,  Ins.  gg  369,  378. 


NOTl.— nr*  poKcv,  ttOa  or  IntwMt  of  tnrared. 

A  mere  qualiaed  or  equitable  interest  in  property 
la  Joauratde.  Nortli  aUlwina  Home  Proteotlon  v. 
Oaldwell,  U  Ala.  DOT. 

An  equitable  ownenhlp  will  mpport  a  redtal  of 
ownerabip.  Oueet  v.  New  Bampeliire  F.  Ins.  Co.  9 
West.  Bap.  BH),«  MIob.  8B;  fanners  Hut.P.Ini. 

Oo.  T.  Toitelmao,  K  Hkdi.  UL 

One  getUnc  tosnnuioe  is  not  required  to  show  tbe 
•zaoc  condition  of  his  tttte  until  he  to  requested  to 
do  so.  GueetV.KewHampahlreF.  InB.Co.B  West. 
Bep.  W),  W  Htob.  eS;  Csalner  v.  Farmers  UuL  Y. 
Ins.  Oo.  «>  Hloh.  IB;  O'Brien  v.  Ohio  Iw.  Oo.  SS 
r,  atHens  Hut.  F,  Iim.  Oo.  U 


A  poHcrreqntrlnt  ttaattbelntetestln  property, 
tt  ottasT  than  a  lee  simple  atNOlnte.  most  be  stated, 
ta  not  Inralldatad  where  the  SMnred  failed  to  state 
that  his  title  was  an  equlMMe  one  snbjeot  to  the 
paTmeot  of  the  pnrohssw  money  on  aitlales  ol 


tnauranoe,  toeqmvmlenttoafee.  BlIfottT.  Ashland 
MuL  F.  lu.  Oo.  Ut  Omit  Bep.  SBl,  IIT  Fs.  US. 

ne  requirement  that  the  mtercK  of  the  insured 
abonld  be  trulratatad  dosanotcaUfor  adlstlnotlon 
between  tbe  ls«al  and  the  equitable  title,  but 
rtmplr  a  sUleiusDt  of  tbe  nature  of  the  Insurable 
tntereaL  Hougb  t.  CHrIci8.0o.  V  Oonn.10;  Wn- 
BamsT.Boter  Vllllams[iis.Co.l(ITllaB.8IT;  Oar- 
ksd  v.  Uusar  F.  Ins.  Oo.  U  iio.  U;  Swtft  v.  Ter- 
MontHat.  lea.  Oo.  IS  Tt.  SOS. 

A  martKUKt  atabist  whom  has  been  rendered  a 
deorea  of  striot  foreoloauie  has,  before  tbe  expira- 
flL.B.  A. 


tkin  of  the  period  of  redemption,  ai 
terest  In  the  land,  so  thata  poUor  Issued  to  Um  wlU 
not  Iw  avoided  by  his  mereomlsslon  to  make  known 
the  decree,  when  there  Is  no  fraud;  bucthelnsur- 
eadsatthe  expiration  of  the  period  of 


kept  alive  by  a  verbal  promise,  without  oonslden- 
tion,  made  after  the  expiration  of  such  period,  by 
the  mort^tavee,  to  sell  the  land  to  tbe  mortgagor. 
Kaei  Sav.  Bank  v.  Uenden  F.  Ins.  Odl  1  L.  B.  A. 
TH,  H  Oonn.  888. 

Cliniss  0/ /orTeffurs /or  sols  of  (niurad  in-opertf. 

A  taUoie  to  mention  inonmbranoss,  If  not  lD> 
qnlred  about,  and  it  the  application  was  ond  and 
no  deceit  was  prsoUOBd,  is  ImmateTlBl.  Tfefentbal 
V.  Cidzens  Hut.  F.  Ins.  Oo.  fiS  Ulch.  9M. 

Tt  cannot  be  said  that  a  taongage  lessens  the  In- 
Surablo  interest  unless  there  In  a  stlpulsUon  to  the 
oontiary.  or  some  very  peculiar  state  of  thlnin. 
Carpenter  v.  Oontlnentai  Ins.  Co.  SI  Hloh.  IBB.  Bee 
nolc  to  Nusabaum  v.  Northern  Ins.  Co.  (OaJ  1  L.  R. 
A.  DH;  boh  V.  Home  Ina.  Co.  T8  tows,  SSL 

A  deed  to  a  oredltor  to  secure  a  det^  with  raer- 
vaUon  of  balance,  and  the  rlffht  to  redeem  the 
pledge  by  payment,  la  not  snoh  aUenatlon  ai  will 
avoid  the  policy.   Nuasbaum  v.  Northern  Ins.  Ocu 


Where  the  assured  gave  a 
celylne-  a  bond  for  reconveranoe  upon  indemnity 
agnlnit  liability  as  a  sure^,  the  bond  not  being  re- 
ooided,  tnitttaegiantee,  wltb  knowledge  Of  tbs  as- 


8ee  *]k>  14  L.  R.  A.  431. 


Kkntuokt  Court  or  Appeau. 


Tbe  lo«a  of  Uie  bouM,  either  inaured  or  doC, 
vas  tlie  lo»  of  the  Eiogs,  and  nol  of  the  ap- 
pellaDL 

FantM  V.  Avtor,  9  Biub,  S»t;  AniM  t.  Cbrw- 
far,  88  E;.  868. 

Bennett.  J.,  deltrered  tbe  o{dnIoD  of  the 
court: 

The  appellee's  defense  to  the  appellant's  ac- 
tion against  Ittoiecover  the  value  of  the  house 
fnaured  by  the  appellee,  aod  which  was  de- 
Btroved  by  fire,  was  that  the  appellnnt,  before 
the  liouae  was  destroyed  by  fire,  had  sold  tbe 
same,   sod    transftrred   the   poKsenion.     The 

Jury  having  found  for  the  appellee,  tbe  appel- 
>Dt  has  appealed  totbls  court.  The  contract 
of  sale  relied  on  by  the  appellee  is  as  follows: 
This  coDtmct  wltcesseth  that  we,  0.  L.  and 
H,  A.  King,  have  this  day  swapped  or  ei- 
cban^ed  property  with  Albert  Cotllngham  aa 
follows:  Wc,  0.  L.  and  H.  A.  King,  give 
Cottingham  tbe  G.  H.  Cottingliam  bouse  and 
lot  for  tbe  Albert  Col tingh am  bouse  and  lot. 
formerly  owned  by  James  A.  Watson,  and  the 
lot  west  of  the  house.  .  .  .  Deeds  to  be  made 
■OOD.    Feby.  24tb,  1687. 

C.  L.  A  H.  A.  King. 
A.  a.  Cottingham. 
The  policy  provides  that  "  if  tbe  property  be 
■old  or  transferred,  or  any  change  take  place 
In  the  title  or  possession,  without  written  per- 


ioBured  vacates  Ibe  insuraoce  is  due  lo  the  oper- 
ation of  tbe  sole  devesting  tlie  owner  of  the 
title  lo  tbe  property  insured.  The  rule  seems 
to  be  general  tliat.  It  tbe  insured  in  mabiug 
tbe  transfer  of  litle  retains  an  Interest  in  tbe 
thing  insured,  the  policy  is  not  vacated  by  tbe 
sale.  Pursuant  to  this  rule  it  has  been  held 
in  a  number  of  cases,  and  by  elemeatary  writ- 


of  a 

"  tiil_.     „.  

It  is  believed  that  tbe  rationaU  of  this 
rale  is  that  the  vendor  in  such  case,  aa  the 
owner  of  tbe  legal  title,  he  having  parted  wlUi 
the  equity,  retains  the  risk  of  3ie  property, 
that  la,  the  rislc  of  tbe  property  remains  with 
the  legal  title,  and  the  loes  or  destruction  of  the 
property  falls  upon  the  owner  of  tbe  legal  title; 
and  In  that  view  It  ia  believed  that,  if  tbe  own- 
er hsa  sold  the  equitable,  but  not  the  legal, 
title,  be  baa  not  parted  with  his  insurable  in- 
terest in  the  property.  But  in  this  State  the 
purcbaser  of  real  estate  by  title  bond  lakes  tbe 
risk  of  tbe  property.  He  is  the  beneficial  own- 
er of  It,  and  ita  loss  or  destruction  falls  npon 
him,  and  not  the  vendor.  See  Mark*  r.  Tidt- 
mor,  BA  Kj.  SSS;  OaViMn  v.  BOdtn,  8  Bash, 
074. 

'  I  tbe  vend 

property  t 

tract  of  Insurance,  and,  where  a  sale  of  tbe 
legal  title  is  to  deprive  the  owner  of  such  In- 
terest, a  sale  of  the  equitable  title  only  will  not 
be  Bufflclent  for  that  purpose.  But  where,  as 
in  this  State,  the  beneficial  interest  is  passed  to 
(he  vendee  of  tbe  equitable  title,  the  contract 
of  insurance  Is  vacated  by  such  sale.  The 
vendee  in  auch  case  aagumea  all  risk  of  loss  or 
deatructioa  of  tbe  property.  Such  risk  is  no 
longer  wllh  tbe  vendor.  Hence,  tbe  Insurer's 
contnct  of  idemnity  against  the  destruction  or 
damage  of  Ibe  insured  property  is  at  an  end. 
According  lo  these  views,  the  first  Instruction 
riven  for  tbe  appellant  was  more  favorable  to 
Elm  than  he  was  entitled  to.  But,  apart  from 
all  this,  it  is  evident  that  the  Jury  found  that 
the  appellant  had  aurrendered  the  poeses- 
rion  oi  the  property  In  violation  of  his  agree- 
ment.    The  second  instruction  on  that  subjei  t 


•ured.  glwiag  a  moitsiure.  whiob  was  recorded,  but 
wltlioiit  seal  and  nothing  paid  upon  It;  and  after 
dcstruolioD  of  the  property,  tbe  mortco^  was  d>>- 
ebarged  and  the  property  reoonvoyod,— the  assured 
Biej  iflcover  on  the  policy,  Bryan  v.  Traders  F, 
Ins.  Oo.  e  New  Bnc,  Bsp.  4SI,  ItU  Mass.  3S9. 

Under  a  provlalon  asvliut  b  aaie  of  the  property 
without  Insurer^  consent  the  making  of  a  cootraot 
forsaleof  the  property  without  oonacnt.  provldliiK 
[or  payment  by  InstallmenCs,  conveyance  to  be 
made  upon  fuH  payment,  and  all  payments  made  to 
be  forfeited  upon  (allure  to  make  any  payment  a* 
therelD  acreed,  and  poaseaslon  twlng  (riven  Imme- 
diately upon  maklns  the  oontraot,  avoids  tbe  pol- 
icy ;  and  tbe  policy  la  not  rcMored  upon  abandon- 
menCof  the  eonCcaoL  Davidson  v.  Bawkeya  Ins. 
Co.  n  Iowa,  63S. 

An  equitable  lien  of  Che  vendor  upon  tbe  prop- 
erty will  not  avail  to  keep  It  alive.  California 
State  Bank  v.  Hamburg-Bremen  Ins.  Co.  Tl  CaL  11. 

But  ts  not  avoided  by  a  deed  made  by  the  assured 
to  another  for  the  mere  purpose  of  DegoUattnga 
loan  oras  oollaleral  aeaurlty  for  a  debt,  and  which 
Is  not  Intended  by  either  party  to  convey  title. 
New  Orleans  Ins.  Oo.  v.  Gordon,  88  Tei.  144. 

Under  sucb  a  clause  of  forfelttue  lor  sale  of  In- 
tereat  In  the  property  the  policy  is  not  forfeited  by 
on  incorrect  description  In  the  deed  to  tbe  Inaured, 
which  Is  subsequently  oorrecled  by  a  quitclaim 
deed  from  the  grantor.  Diehlmaa  v.  Dwellln][- 
Houae  Ini.  Oo.  T8  Mlob.  141. 

The  oondltlon  Is  waived  by  Imowledge  of  the 
9L,R.A. 


agent  of  auch  transfer,  and  his  making  an  Indorae- 
mention  tbe  policy  referring  to  (be  purchase  and 
tbe  loterest  which  each  party  Is  entitled  to  In  case 
of  loss.  Bonenfont  v.  American  F.  Ins.  Oo.  TB 
Micb.  asa. 

Where  the  agent  authorised  to  renew  poUdee  bad 
aubeequently  approved  an  asaigomentof  the  policy 
to  the  purchaser,  tfaeoompaoy  la  bound  by  bis  aoU. 
Imperial  B.  Ino.  Co.  v.  Dunbam,  10  OenC  Bep,  SIS. 
mFa.4a). 

mot  AOtatmnsreror  Che  property. 

A  condition  In  ao  Insuntnoe  policy,  requiring  no- 
ttoe  to  tbe  company  of  any  oontraot  Co  sell  che 
property,  applies  only  to  oonCracta  of  sale  between 
the  aaiured  and  third  peiiona,  and  not  to  oontncls 
betwcMi  the  asured  themaalvea  for  tbe  sale  or 
tnnsler  of  their  reepecMve  Interests  as  portjien  or 
lolnt  owner*.  AUemanla  F.  Ins.  Co.  v.  Peek,  IM 
III.  2%. 

Where  upon  dissolution  of  a  oopartnersUp  the 
Interest  of  one  of  the  firm  In  the- property  was 
traneferred  to  the  other  partner,  who  executed  a 
mnrt^rage  thereoo  la  favor  of  hia  parCoar,  to  eeouie 
the  purohane  price,  this  did  not  work  such  a  trane- 
fer  of  interest  as  to  avoid  the  polios.  Dreaser  v. 
United  Firemen's  Ina.  Co.  U  Huu.  £88. 

It  Ifl  not  a  breach  of  the  condition  ot  the  policy 
against  change  In  the  title  of  tbe  posaeMiOO  of  (be 
property  by  sole.  New  GrloaDS  Ins.  Amo.  t.  HoI- 
bers,  U  UlSS.  GL 


yCoO'^IC 


Orrr  or  Loubvills  t.  Locuttli.b  Bourn  of  Tbiss. 


nqnired  die  inrr  to  bellcTe  tbat  tbe  appellant 
had,  beforethe  fire,  surrendered  the  ^ssesnon 
of  the  properly  to  the  Kin^  Of  lliia  instruc- 
tion, limliiDj;  tbe  Burreoder  to  tbe  Kings,  tbe 
appellaat  lias  no  rigbttocomplain.  Tbe  tblrd 
iDBtnictloD  tells  wbat  »cls  would  amonnt  to  a 
■urrender  of  tbe  possession  of  Lbe  propertj 


Kssion  of  tbe  house  eicbanged  by  tbe  Kin^, 
witb  tbeir  knowledge  and  ooneeol.  This  m- 
■traction  still  con  Sues  the  surreuder  of  iLepoa- 
seasion  to  tbe  Kings;  whereas,  a  siirrendei  to 
BDTODe  else  would  baye  been  sufDcieot.  Id 
tblB  respect  the  second  and  third  inslruetioni 
are  more  favorable  to  the  appellant  than  he  was 
eulitied  to.  Tbe  proof  Is  clear  that  tbe  appel- 
lant look  possession  of  this  bouse  under  lbe  au- 
thority of  the  contract  with  the  Kings,  and 
took  said  possession  with  the  purpose  of  mak- 
1d^  It  bis  permanent  home.  The  jury  had  the 
rifbt  (o  infer  alt  the  rest. 
27t«  judgment  ti  c^ffirmtd. 


Cmr  OP  LOUISVILLE.  Appt., 
LOUISVILLE  BOARD  OP  TRADE. 


^ _    IS  it 

coupled  br  ch^  corporation  for  tbe  purposes 
oontem  plated  io  Its  ortninimtlon  will  notpi«v<nit 
UuBtloD  of  such  portions  of  the  property  as  have 
t>eeii  rented  out  to  tenaota,  although  the  reata 
are  applied  to  uses  oontemplated  In  the  orsanl- 
utloD  at  tbe  csorporatlon, 
B>  Wbeii  one  aeeUof  to  enjoin  ttMt*z»- 
tlon  of  certain  propertr  upon  the  (round 
tliat  it  is  Biempt  ebows  Of  his  petltloii  thnt  at 
least  a  portion  of  the  property  la  taxable,  the 
burden  I*  upon  falm  to  deSnltely  point  out  tlie 
extfmt  to  which  he  ft  entitled  to  tbe  relief  for 
which  he  asks. 

(September  O,  leoai 

APPEAL  by  defendant  from  a  Judgment  of 
the  Louisville  Cbancet?  Court  In  favor  of 
plaintiff  in  an  action  brought  to  enjoin  tbe 
collection  of  certain  taxes  upon  the  ground 


M(i3r».    Brown,  Homphror   &   DmTie 

for  appellee. 

Holt,  Ch.  J,,  delivered  the  opinion  of  the 

Tbe  appellant,  the  City  of  Louisville,  havtns, 
by  its  proper  officer,  levied  upon  some  furni- 
ture In  use  in  tbe  board  of  trade  rooms  of  lbe 
appellee,  tbe  Louisville  Board  of  Trade,  for 
municipal  (axes  for  tbe  year  188fl,  upon  its 
building  in  tbe  City  of  Louisville,  it  enjoined 
their  collection  upon  tbe  ground  mainly  that 
the  property  was  exempt  from  laiatioo.  This 
claim  is  based  upon  a  Legislative  Act  of  1S78, 
wbicb  provides:  "Any  real  estate  held  by  tbe 
Louisville  Board  of  Trade  In  tbe  City  of  Lonla- 
ville,  by  purchase  in  fee  simple,  not  exceeding 
one  hundred  by  two  hundred  feet  in  area,  and 
any  Improvements  thereon,  shall  be  and  are 
hereby  exempted  from  all  state  taxes  so  longaa 
such  property  shall  be  occupied  by  said  Board 
of  Trade  for  the  purpoaes  contemplated  in  ttt 
organizailoD;  and  the  general  conncil  of  tbe 
City  of  Louisville  ia  anttaorlzed  to  exempt  auch 
property,  ao  held  and  occupied,  from  all  taxea 
authorized  to  be  levied  by  said  general  conncil 
of  said  City  of  Louisville." 


Tbe  council  of  the  City  adopted  a  resolution 
which  contains  no  reference  to  the  limitation 
in  the  Lfsislative  Act  relative  to  tbe  occupa- 
tion of  lbe  property  by  the  appellee  for  the 
purposes  of  Ita  organization,  and  which  by  ita 
terms  purports  to  eiempt  the  property  from  all 
dty  tax.  Unquestionably,  however,  the  coun- 
cil could^raot  an  exemption  only  to  the  extent 
that  the  Lerislalure  could  constitutionally  an-  . 
thorize  and  had  in  fact  auCbotized.  Conceding 
that  an  institution  may  renderauch  alocal  gov- 
ernmental service  to  a  dty  as  will  authorize  its 
exemption  from. city  tax  by  the  Legislature,  or 
le  municipal  government  acting  under  leg- 
live  authority,  and  that  tbe  appellee  doei 


jy  tl 

^latl 


appellee  is  exempt.     The  bulldin 


Rorm.— JCwmpticn;  restrWed  to  «ie  of  properti/. 

The  exemption  of  a  DOriioratloD  from  taxatfan 
iDOludasBll  that  is  obviously  appropriate  and  oon- 
venlent  to  oorry  Into  effect  the  fraDcblse  ^rented, 
*nd  to  Ics  objeot  and  ite  use;  and  property  twyond 
thlt  l»  not  within  tbe  eiemption.  State  v.  Qeontla 
R  ABkK.  Co.UQa.  423;  Hardy  v.  Walchnm,  TPlck. 
VX;  WorCRHter  v.  WGBlem  R.  Corp.  4  Met.  SU^  State 
V.  Mausfleld.  Si  N.  J.  L.  GIO;  State  v.  Flavell.  £4  N. 
i.  L.  8TD:  Etate  v.  Newark.  X  N.  J.  L.  61»:  Btate  T. 
Halffbt.  31  K.  J.  L.  100:  Cook  v.  Stjite,  3S  N.  J.  L. 
171;  Etate  v.  Hancock,  8S  N.  J.  L.  S3T;  State  v. 
WoodnilT,  TO  N.  J.  L.  «;  State  v.  Love,  ff7  N.  J.  L 
BO;  Railroad  v.  Derks  County,  6  Pa.  TO;  Vermont 
Cent.  R  Co.  v.  Burlington,  28  Vt.  1B3;  WriKht  v. 
Southwestern  R.  Co.  U  Oa.ras. 

Tbe  eiemptJon  ot  lands  from  taiatlon  neceBBOrily 
rmbraces  also  an  exemption  of  tbe  permanent 
Improvenienls  tbereon  used  for  the  purposes  oon- 
Ii^mplated  la  tbe  obarier  ot  the  oorporatloo. 
0  U  II.A. 


See  also  37  L.  R.  A.  440. 


Appeal  Tax  Court  v.  Baltimore  Oemelery  On.  St 
Hd.  ISk  Osboroe  v.  Humphrey,  T  Conn.  S8S:  Lan- 
donv-Lllcbfleld,  UOoan.  iSI ;  Hardy  v.  Waltbnm,  T 
Pick.  lOa;  Hatheny  v.  Golden,  S  Ohio  SL  Wl;  Kum- 
ler  V.  Tmber.  Id.  Ui, 

U  tbe  Interest  In  the  bnlMlnss  (s  crested  entirely 
distinct  from  the  Interest  In  tbe  lands,  tbe  build. 
iags  may  be  (axed,  althougb  tbe  land  Is  exempt. 
Hart  v.  Cornwall,  U  Conn.  fS&, 

Where  property  wbloh  would  otherniAe  t>e 
exempt  Is  used  to  derive  an  Income  or  profit,  the 
whole  property  beoomes  taxable,  but  due  appor- 
tionment of  values  may  be  made  so  aa  to  coo- 
fine  tbe  exemption  to  SO  much  Of  the  value  aa 
tbe  prIvllogBd  part  of  the  promtace  ropresenta. 
State  V.  Board  of  ABeeasors.  St  Ia,  Ann.  Bib  Uaa- 
Benburr  v.  Qrand  Lodge,  Bl  Ga.  SiX;  Appeal  Tax 
Court  V.  Grand  Lodjra,  50  Md.  tZl:  Frederick  County 
V.  Slatersof  Charity.  48  Md.  31;  St.  Joseph's  Churoh 
V.  Aieesson,  1£  K.  1. 19;  County  C( 
Bcmloary,  12  Colo.  tf7. 
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high;  and  wlien  tbe  tazea  for  1886  wen 
■eued  but  two  small  rooms,  cooatituting  a  part 
of  the  rear  of  one  floor,  and  wbich  are  Dot  over 
one-twemietb  pan  of  the  building  probably,  If 
tbat,  were  in  actual  use  by  the  appellee  for  the 
purpoeea  of  ita  organ ization.  All  ol  the  balaoce 
of  the  large  and  valuable  property, aafe  twoor 
three  rooms  temporarily  Tacant,  were  rented 
out  by  the  appellee  for  various  purpoaes,  such 
as  tiADljiiDg,  insurance  and  office  usegeneraUj. 
The  loner  court  enjoiiied  perpetually  the  col- 
lection of  any  city  taies  for  1B86  upon  the 
building.  What  is  the  meaning  of  the  condi- 
tion, "80  long  as  such  properly  shall  be  held 
And  occupied  by  the  Board  of  Trade  for  the 
purposes  contemplated  in  its  organization  f" 
la  the  renting  of  U  to  strangers  an  "occupation" 
of  it  by  the  Board,  within  the  meanioeof  the  Ex- 
empting IJtaiutet  And,  next,  if  it  be,  is  it  an 
occupation  by  it  "fortLie  purposes  contemplat- 
ed in  Its  organization  T"  The  taxation  of  all 
property  ia  the  just  and  equitable  rule.  An 
exemptioi  from  it  is  a  special  privilege;  one  in 
conflict  with  the  universal  obligation  of  all 
property  holders  to  aid  in  the  support  of  the 
government,  and  the  exception  will  not  be  pre- 
sumed. A  surrender  upon  the  part  of  the 
Slate  of  Ibe  riglit  to  tax  must  be  shown  by  ex- 

Sircss  and  unequivocal  language,  or  necessarr 
nference.  The  exemption,  however  meritorl- 
OUB,  Ib  of  grace,  and  statutes  imposing  restric- 
tions upon  the  taxing  oower  of  the  State,  save 
K>  far  as  they  may  tend  to  secure  equHl^y  of 
asseaament,  are  to  be  strictly  construed,  lliese 
are  familiar  principles,  well  settled,  not  only 
by  the  decisions  of  this  court,  but  of  the  Su- 
preme Court  of  the  United  Slates.  It  readily 
strikee  the  mind  as  unjust  to  all  other  property 
holders,  and  as  not  only  likely,  but  certain,  to 
Uad  to  infinite  mischief  topermit  a  corporation 
to  nCBpe  the  common  burden,  and  secure  im- 
munity from  taxation,  bj  investing  its  mesas 
in  property  not  in  use  for  the  purposes  of  its 
creation.  Before  a  court  will  help  it  to  do  so 
by  injunction,  a  clear  case  must  be  presented. 
It  is  claimed  for  the  appellee  that  the  occupa- 
tion by  a  tenant  la  an  occupation  by  it  within 
the  meaning  of  the  Statute,  and  that,  as  Die 
rents  are  applied  to  its  uses,  this  is  hd  occu- 
pation "for  the  purposes  contemplated  In  its 
organization."  In  supportoftbis view,  weare 
referred  to  the  construction  which  has  been 
given  by  this  court  to  the  word  "occupation," 
as  used  in  our  Homestead  Law;  but  it,  unlike 
the  Statute  under  consideration,  should  be  1I1> 
erally  construed.  Moreorer,  if  a  widow  were, 
by  a  temporarv  absence,  to  lose  her  homestead 
ngbt,  it  woula  be  gone  forever;  while  the  ap- 
pellee, provided  It  renders  such  goyemmental 
service  as  to  constitutionally  entitle  It  to  ex- 
emption, may,  at  any  time,  re^in  the  right  by 
such  a  use  of  the  property  as  its  organ^stion 
contemplated.  If  it  iB  entitled  to  the  exemp- 
tion Ota  building  worth  |100,000,  upon  the 
ground  that,  within  the  fair  meaning  of  the 
Statute,  an  occupation  by  a  tenant  is  its  oc- 
cupation, and  that  an  application  of  the  rents 
to  lis  uses  is  an  occupation  for  the  purposes  of 
its  organization,  then  equally  is  it  entitled  to 
tiie  exemption  from  the  common  burden  of  a 
building  worth  millions  of  dollars.  This  would 
serve  torendeiitsstockvety  valuable,  perhaps. 
and  place  upon  its  neighbor  the  burden  which 
»L.  R.A. 


it  could  well  afford  to  bear.  No  presomption 
in  its  favor  should  be  indulged  tbat  wilt  lead 
to  such  a  result,  and  defeat  that  reasonable 
equality  necesaary  to  valid  taxation;  and  in  our 
opinion  a  fair  and  reasonable  constrncliondoea 
not  admit  ol  it  This  view  is  sustained  by  both 
reason  and  authority. 

No  case  can  perhaps  be  found  where  the  lan- 
euage  of  tlie  St&tute  In  question  is  predselj 
Iilie  this  one,  but  precedent  la  not  lactdng 
where  it  is  the  same  m  subatanoe. 

In  the  case  of  Appeal  Tax  Court  ▼.  Ontnd 
Lodgt,  GO  Md.  ISl,  where  the  Statute  exempted 
the  property  belonging  to  benevolent  and  char- 
itable institutions  so  far  as  the  same  was  used 
for  the  purposes  of  the  organizations,  it  was 
held  that,  where  mich  an  institution  rented  out 
a  portion  of  its  building,  such  portion  was  not 
exempt  from  taxation,  although  the  rent  was 
applied  in  aid  of  the  charitable  purposes  of  the 
organization.  The  same  construction  had  been 
previously  adopted  by  the  court  in  J/Vederidc 
County  V.  Biitert  of  Charity,  48  Hd.  SI,  where 
it  was  contended,  as  it  is  here,  tbat  the  applica- 
tion of  the  rents  to  the  benevolent  objects  of 
the  institution  entitled  it  to  the  exemption  of 
the  portion  of  its  pioperty  occupied  bj'  its  toi- 
ants.     The  claim  was  denied. 

In  the  case  of  Ghapd  of  Good  Shephard  r. 
Bolton,  120  Mass.  312.  the  Statute  exempted 
from  taxation  the  property  of  charitable  and 
religious  inetitutions,  occupied  by  them  for  Iha 
purposes  of  their  or^nizatiou;  and  the  right 
to  an  exemption  of  property  wbtcb  was  rented 
out,  and  the  rents  apphed  to  the  purposes  of 
the  institution,  was  denied.  Said  0/ii^Juitici 
Qray,  in  delivering  the  opinion:  "In  order  to 
exempt  real  estate  oelon gins  to  a  charitable  in- 
stitution from  taxation,  it  &  not  enough  that 
the  income  derived  therefrom  should  (as  all  Ihe 
income  of  the  corporation,  from  whatever 
BOur(»  derived,  must)  be  applied  to  the  pur- 
poses for  which  it  was  incorporated,  but  tbe 
real  estate  itself  must  be  occupied  bv  the  cor- 
porporation,  or  its  offlceia,   for  thoae  pur- 

In  PifrM  V.  Cambridge,  2  Ciuh.  611,  where 
the  Statute  exempted  the  property  of  literary 
and  charitable  institutions,  if  actually  occupied 
by  tbem  for  tl)epurposesof  their  orranizatioc, 
it  was  decided  that  property  leased  out  waa 
not  to  be  considered  as  in  tbe  occupancy  ot 
Harvard  College,  so  ■•  to  exempt  it  from  taxa* 

In  ttie  recent  case  of  Morrit  t.  Lone  Star 
OhapUft  So.  e  qfHatont,  where  tbeConstiliition 
of  the  State  of  Texas  authorized  ita  L^islature 
to  exempt  from  taxation  the  buildings  of  insti- 
tutions ot  public  charity,  it  was  held  thatsuch 
buildings  only  were  intended  as  were  osed  ex- 
clusively and  actually  by  such  institutions,  and 
that,  if  certain  portions  of  abuildingt>etonging 
to  such  an  Institution  were  rented  out.  It  was 
to  that  extent  taxable,  although  the  rents  were 
used  In  furtherance  ot  the  charity.  6  8.  W. 
Rep.  GIQ. 

In  thecaseof  BanAof  Cbnwwreev.  IWineMM. 
104  D.  8.  «3  [26  L.  ed.  810],  where  a  bank 
was  required,  by  its  charter,  to  pay  «  certain 
tax  upon  its  capital  stock  in  lieu  ot  ail  other 
taxes,  and  was  authorized  to  hold  property  for 
its  vise  as  a  place  of  business,  it  was  held  that 
ita  immunity  from  taxation  extended  to  only 


law. 
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«D  inucb  of  the  building  u  w 
tbe  carrying  on  of  iu  busineBS. 

MaD]r  other  cases  migbt  be  cited  lo  tbe  same 
«ffect.  Thej  eaiabtlsb  tbe  rule  tbat  aa  exemp- 
tion from  taxation  in  favoi  of  an  institution 
while  It  occupies  its  building  for  the  purposes 
of  its  organization  does  not  exempt  it  when 
rented  oat,  or  sucb  poitiooa  of  it  aa  may  be 
leased,  altbougb  tbe  rents  ma;  be  applied  lo 
•och  parposee. 

Desly,  on  Taxation  (toI.  1.  p.  120),  bbyb: 
"If  tbe  buildings,  or  any  portion  thereof,  De- 
longing  to  a  beoeTolent  and  charitable  fnstita- 
tion,  are  used  for  other  purposes  for  a  profit, 
tbe  boilding,  to  tbe  extent  tnua  used,  is  liable 
to  taxation,  although  tbe  proceeds  from  such 
«xtt«neous  use  an  devoted  to  obaritable  pur- 

Tbo  petition  In  tbts  case  ebows  thai  some 
poriiona  of  tbe  appellen's  building  are  rented 
out.  but  it  does  not  point  out  what  portions. 
It  discioscE  tbe  fact  tbat  at  least  a  portion  of  it 
li  liable  to  taxation,  but  it  doee  not  disclose 
What  portion.  The  answer  avers  Chat  the  as- 
«es8or,  Id  assessing  the  tax  in  question,  deduct- 
ed a  proportionable  part  of  the  building  for  the 


two  loonis  actually  tn  use  by  the  appellee 
This  la  denied  by  the  reply,  and  not  proven; 
and  it  ia  therefore  urged  tnat  the  Jadgment  be- 
low muat  be  sustain^,  upob  tbe  ground  that 
the  tax-bill  ts  erroneous.  The  Judgment,  how- 
ever. Is  that  no  taxee  can  be  BsseBs«l  or  collect- 
ed, aa  to  the  entire  building,  for  tbe  year  ISSS, 
and  it  must  therefore,  of  coune,  be  reversed. 
But  a  party  aeeking  relief  by  injunction  must 
make  outaclearcase  for  equitable  in terpoeitioD. 
Tbe  burden  is  upon  bim.  Here  tbe  petition 
shows  thatat  least  a  portion  of  tbe  property  waa 
liable  for  taxea.  It  shows  that  something  Is 
due.  This  being  so,  it  was  the  duty  of  the 
party  asking  relief  to  deflnltelv  point  out  tb« 
extent  to  which  he  was  entitled  lo  be  relieved. 
Ifbeseeksequlty,  he  muat  do  equity.  He  must 
show  bis  willingness  to  pay  what  he  in  fact 
owes,  or  at  least,  in  a  case  like  this,  he  muat 
show  to  the  court  how  much  he  In  fact  doe* 
not  owe.  He  must,  Inasmuch  as  Injunction  is 
peculiarly  an  equitable  remedy,  separate  the 
just  from  tbe  unjust  portion  of  the  claim,  and 
ask  relief  only  as  to  the  Iatt«r.  This  tbe  ap- 
pellee has  failed  to  do,  and  the  judgment  U  rw- 
verud,  with  direction*  to  dUnin  the  petition. 
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I.  A  proteai  autda  bjr  &  •toekhaldei'  of 
ft  corporation  at  the  time  of  payment 
t^  hlmof  mboniu  required  tor  tlu  privilege 


of  aubeorfbliiK  to  new  stook  Issued  b7  It  for  tM 
purpose  ot  Increasing  Ha  cnpltal  wUl  entitle  him 
to  no  advantage  from  a  decree  In  a  suit  to  wblOh 
be  was  Dot  a  party,  brougbt  b;  other  s  loclcbo Jden 

pel  tbe  IsauaDoe  of  atoelc  to  them  upon  payment 
of  its  par  value  onlj.  although  suob  decree  re- 
qulrca  the  stock  to  be  Issued  to  oomplalDaan  at 
par  and  provides  for  a  refunding  of  whatever 
bonus  parmenta  maj  have  l>een  made  by  tbem 
under  protML 


NOTM.— GnrpomMon,  tnorcost  of  oapttnl  stock. 


CorporatlonB  ha 

tahtl   ' 


lOpOWl 


A  lac 


Winters  v.  Aimstrong,  BT  Fed.  Bep.  KB. 

Wbere  the<A>rt«r  provided  tbat  tbe  capital  atoek 
nigbt  be  Increased  ^  tbe  pleasure  ol  the  company. 
it  was  a  privlkve  not  Included  in  the  powera  and 
<ntUeof  tlie directors  of  the eorporatlMi,  and  eould 
not  be  azensUBd  by  tliB  director*  aloDs  as  oidtnary 
bnrinen  tnuuaoUons  of  tlie  oompaar,  unless  ex- 
liready  authorized  thereto,  but  must  be  authorised 
bytheAantholdenata  oorporate  meeting.  Cnu- 
4all  T.  UnoolD,  B  OoDQ.  73;  Chicago  City  E.  Co.T. 
AUertob, »  D.  S.  IB  WaU.  Sa,  31  L.  ed.  SdZ;  Chloago 
T.  Joney,  tO  Ql.  383:  Eldman  v.  Bowman,  KS  111.  Ui; 
Peroy  r.Hillaiidon,  8La.UB:  FlnleyB.*L.  Co. v. 
KunM.H  Mich.  8e:  Be  Wheeler,  i  Abb.  Pr.  N.  B.  361; 
People  ¥.  Parker  V.  C.  Co,  10  How.  Pr.  M3;  People 
T,  Twaddell.  18  Hun,  m:  State  v.  Merchant,  87 
4»iO  8t.  an;   Bee  Cook,  Stock  and  SCockhDlden, 

Dlieotort  of  a  corporatloa  cannot  Inoreaae  Its 
capital  stock  beyond  the  llmltflxed  by  Its  oturter. 
«blaag0  aty  B.  Oo.  r.  Allerton,  8S  U.  B.  U  Wall.  183, 
ai..«d.«ai. 

An  amendment  of  the  charter,  whleb  allows 
o  autborlaean  Increase,  b  not  such 
'  nge  In  tbe  ConsUtutloa  of  the 
«arporatloD  sa  will  operate  to  releaae  noa-consent- 
hig  shareholders  from  their  obllgatlona.  Payson 
T.  WlUierB,  «  Blsa.  Mt;  Payson  v.  Stoerar,  t  DHL 


When  tile  power  to  Increase  the  capital  stock  It 
veeted  In  the  directors,  they  are  the  jiidg«a  whether 
the  budnew  actually  requires  It;  sod  no  long  aa 
they  act  In  good  faith  In  exercising  their  power 
their  determination  ts  oonolusive.  Butherland  t. 
Oloott,  <B  H.  T.  )& 

Wbere  tbe  aots  of  tbe  directors  were  not  fraudu- 
lent nor  Id  derogatton  of  the  rights  of  tbe  corpora- 
UonorltscredltoTB,  tbe  shareholdenby  subsequent 
acUoD  at  a  oorvorate  meeting,  may  niilf  y  and 
vaUdate  even  the  IrregulBr  acta  of  the  dlreciora. 
Waldo  V.  Portiand.  88  Conn.  883. 

Where  tbe  shareholders  aoqulesee  In  the  change 
they  will  tie  as  fuUy  bound  as  though  the  Increase 
had  been  eiptesaly  authorised  by  tbem,  and  their 
assent  may  be  aa  oooelusively  abown  by  their 
oonduct  and  acquleeoeDoe  as  by  their  formal  vole^ 
Payson  v.  Stoever,  >  Dm.  tt8:  Hahoney  HId,  On. 
V.  Anglo-Callfomla  Baok.  IM  U.  a  lES,  SB  L.  ed.  npf. 
G  Sawy.  SIS:  Untoo  Quid  Uln.  Co.  v.  Rocky  Mt.  Nat, 
Bank.  M  IT.  B.  SU,  £4  L.  ed.  MS;  Bank  of  Fennsyl- 
vaota  V.  Beed.  1  Watts  k  B.  101;  Chtctigo  BIdg. 
Society  V.  Crowell.  S&Ill.  1G3;  Caret  v.  Oale.  83111.  ISI^ 
Padflo  R.  Co.  V.  Thomas,  IB  Kao.  258;  Perry  V.  Simp, 
son  Waterproof  Htg.  Co.  8T  Conn.  SXr.  Chicago  ft  N, 
W.  R.  Co.  V.  James,  Si  Wis.  888i  Walworth  County 
■Ban-k  V.  Farmers  L.  *  T.  Co.  U  Wis.  Wf,  PbllUpa 
V.  Campbell,  a  N.  T.  m. 

An  luorease  fn  tbe  capital  stock,  made  with  Ike 
oonaent  of  all  the  stookholdeis,  la  binding  npmi 
Uiem.  although  some  of  tbe  statutory  formaltiM 
were  omitted.  Poole  v.  West  Point  B.  ft  G.  Abo. 
. »  Ved.  Bep.  at. 


See  also   17   L. 


,  A.  583;   25  L.    R.  A.  37;  47  L.  R.  A.  417. 


a  wrlttan   proteat  before  Hie 

paymeat  of  moDoj  irhloh  la  demanded  of  litm, 
that,  U  he  vlU  Dot  write  the  protat,  he  shall  r& 
oelve  under  hla  rerbaJ  one  bd;  tmnefli  whicb  aoy- 
oue  shall  receive  under  a  wrltteo  one  In  an7  suit, 
vlU  bave  no  mora  effeot  tbao  to  plaoe  hlm  In 
the  MUM  potltlon  he  would  bave  occupied  had  he 
oompleted  hit  wrltteo  protest. 

8>  Plains  awn^  nnder  protect  will  not 
entitle  a  ttookholder  of  a  oorporatlon.  who  la  re- 
quired Ut  DUke  the  parmeut  at  a  bonui  for  the 
privilege  of  tubi«rlbiUB  to  new  stock  to  be  IMued 
l>7  the  oorporatlon  for  the  purpose  Of  Incteaaltifi 
Its  capital,  to  teoover  back  the  amount  paid,  al- 
though It  la  BubeeQuenUr  Judlolslly  determined 
that  the  bonus  was  wrungf  ully  eiaoled  and  that 
he  waa  entitled  to  new  Mook  npoo  paj'nieat  of 
merely  Its  par  value. 

4<  Tha  onlr  effbct  of  ft  protect  to  tho 
M7^«nt  of  ^Mnoylnaoaseln  whlebltmay 
M  legitlmatelr  applied  k  to  show  tbatthepar- 
ment  was  not  voluntarllj'  made,  and  that  the 
p«u^  proteotlag  Intenda  to  claim  It  beok. 

0.  If  ft  ji*—n— ■<  nada  upon  ft  perKm 
Ibr  the  payaMnt  of  moDey  Is  illesral. 
and  be  can  save  hlmaelf  and  hla  property  In  no 
otherway,  he  may  plunder  protest  andreoover 
back  the  payment;  but  It  other  means  are  open 
to  him  t^  a  day  In  oourt  or  otherwise,  he  must 
reaOTt  to  Buoh  meaoa. 

6>  AdedUtrodlntentlminottorecogntie 
ft  >ig:ht  la  not  dnraaa  within  the  rule  tbat  r 
pertoD  aoUiur  under  dureaa  of  person  or  proper- 
ty, who  under  proteetmakei  a  payment  of  money 
unlawfully  demanded  from  him,  oan  racover  the 
nme  back  agatQ. 

(StoreU  and  Oark,  JJ..  diswitf.) 
(October  S,  18H).) 

APPEAL  by  plaintiff  from  b  Judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 


paid  by  him  under  protest.     Jffirnud. 

Plaintiff  was  a  stockholder  In  the  corpOTtttoiv 
of  which  ddendanU  were  president  and  df- 
rectora.  The  corporation  passed  a  resolution 
tbat  "the  capital  stock  of  this  Company  be  in- 
creased |1, 000,000  by  tbe  Issue  of  one  hundred 
thousaod  slisres  at  par  to  the  stockholders,  id 

EroporCion  of  one  share  for  each  two  share* 
eld  by  them  oo  the  day  they  shall  respective 
ly  subscribe  for  the  aanie,  ihey  subecribing  an 
agreement  to  pay  $10  per  sturc  for  the  slock 
and  also  $10  per  share  for  the  privileKe  of  sub- 
scribing,  the  proceedn  ot  which  privilege  shall 
be  added  to  the  surplus  fund  of  the  Company." 
The  exactioQ  of  the  bonus  was  earnestly  (n>- 
posed  by  plaintiff  aod  certain  other  of  Iheatock- 
holdera  of  the  Company.  On  January  26, 1881, 
plaintiff  went  to  subscribe  for  the  stock  to 
which  he  was  entitled  as  a  stockholder,  but  hfft 
subscription  was  refused  unless  he  nould  pay 
ihe  bonus,  which  he  finally  did  under  protest, 
as  fully  appears  in  the  opinion. 

In  consequence  of  what  then  took  plaoft 
plaintiff  refrained  from  becoming  a  party  to  a 
bill  which  tras  filed  by  one  Cunnln^am  and 
certain  other  proteslin^  stockholders,  whicb 
prayed,  among  other  thinga,  that  the  Company 
should  be  restrained  from  demanding  the  f  ID 
per  share  bonus.  The  plaintiffs  were  succea- 
ful  in  that  suit,  and  plalnliff  llien  brought  thtt 

E resent  action  to  recover  the  amount  which  ha- 
ad  paid  as  bonus  under  protest. 
Tbe  facts  furtber  appear  in  tbe  opinion. 
Mettn.  J.  Wftrren  Cbolaton  and  Crftw- 
ford  A  Dall&a,  for  appellant: 
Tbe  only  statutory  authority  for  tbe  ii 


Whetber  the  oorporate  stock  has  been  properly 
tncreased  Is  a  question  the  State  only  can  raise. 
Pullman  v.  Upton.  M  U.  B.  828,  24  L  ed.  818. 

DndwaooDilltutlon  which  prohiblte  and  declares 
void  a  flotltious  Inoreaae  In  tbe  capital  stock  of  a 
oorporatlon.  where  the  orlKinai  capllul  had  been 
Invested  In  property  whlob  had  more  than  doubled 
in  value,  without  showingrhow  It  was  lovested.  In 
what  It  now  oonststs,  and  wtiat  makes  up  the  In- 
orease  in  value,  the  company  baa  no  right  to  In- 
ereaso  Its  capital  stock.  Fltzpatrlck  v.  Dispatch 
Pub.  Co.  as  Ala.  KM. 

Jtnie  nfneie  itoelt, 

raw  aooeptanoe  of  new  stock,  and  a  payment  of 
to  per  cent  cf  Its  par  value  as  paj-ment  therefor, 
m^ea  the  other  10  per  cent  assets  of  the  oorpora- 
tlon Id  caw  of  Its  Insolvency.  UoAvlty  r.  I/lncoln 
Pulp  *  P.  Oo.  B£  Ue.  GOL 

An  ortgloal  stockbalder  who  Bfi:ns  wlUiout 
quallQoatlon  a  SutecrlpUon  for  new  stock  to  lu- 
eieese  the  orlslnat  stock  Is  not  entitled  to  cancella- 
tion of  hla  subscription  and  return  of  the  amount 
paid  In.  on  the  sround  thatall  the  new  sbares  were 
not  nibsarlt)ed  f or.  In  the  abeenoe  of  any  stipula- 
tion or  limitation  to  the  oontrary,  his  subscription 
li  not  oontlgeot  or  dependent  upon  the  taklDK  of 
■11  the  Bhareo,  but  1*  absolute  and  binds  hlm  ao- 
«(»dlnily.  AveffneT.CItlzenaBaak,tOlA.  Ann.TSS. 

Wbera  a  oorporatlon  lamed  new  shares  after  the 
elalmota  creditor  arose,  tbe  latter,  not  bavlnR 
Aealt  with  the  company  on  tbefalth  of  any  oapltal 
lepreMDtAd  by  snob  sbarea,  eaimot  Insist  on  con- 
tdbuUon,  by  tha  boldeis,  of  a  vreater  amount  of 
eapltal  than  the  oorporailou  Itself  oould  claim  from 


them  as  partof  lu  aaaeta.   Deadwood  First  Ifat. 
Bank  V.  Qustln-Hlnerva  ConaoL  MIn.  Oo.  fl  L.  B.  A. 

eTS,UUlnn.3n. 

Those  wbo  nevertooknewstock,  onthelocreasB 
of  the  capital  of  a  oorporatlon,  cannot  be  made  In- 
dividually liable  under  R.  I.  Rev.  Htat..  chap.  UB, 
1 1,  for  failure  to  have  the  required  oertlDaate  re- 
corded.   Saylea  v.  Brown,  40  Fed.  Hep.  S. 

In  order  to  subject  any  of  the  stockboldeie  to  ft 
liability,  under  B.  I.  Rev.  Stat.,  ohap.  128,  I  1.  for 
failure  to  Oie  a  oertlfloate  for  an  Increase  ot  Hi* 
oapllal  stock,  moh  Increase  must  be  made  by  a  valM 
Dorpoiate  aat.     Ibid. 

Where  sbares  Issued  for  an  Increase  of  capital 
■took  were  soon  afterwards  recalled  and  canceled, 
a  prior  creditor  of  the  corporation  cannot  hold  th* 
stockholders  liable  for  such  atoot  Colt  v.  Nortb 
Carolina  Gold  AmalsamatlUB  Co.  lit  U.  &  8*8,301^ 
ed.4ai. 


duress  Is  an  Involuntorj  .   _   . 

ment.  The  coercion  or  duress  which  will  render  » 
payment  Involuntary  must  oonalst  of  some  actual 
or  threatened  exercise  of  power  ponesKd  of  lia- 
Ileved  to  be  poesesaed  by  the  person  ezacdns  tta» 
payment.  Brumagln  v.  TllUnabast.  18  CaL  Sit 
Radlob  V.  Hutohlns.  fiG  II.  B.  ElO,  M  !•.  ed.  408.  Sea 
Anderson,  Diet.  TOO. 

Bervloe  or  fUlng-  a  written  jH-oteat  cannot  moke  ft 
payment  Involuntary.  Wabaunsee  County  t. 
Walker,  S  Kan.  iUk  Dnion  Pac  B.  Oo.  T.  I>od(» 
County,  n  D.  e.  6U,  ffi  L.  ed.  IDS. 

Contracts  entered  Into  ua  ~ 


Sic 


18«X 


Dx  La  Cueka.  t.  Ihb.  Co.  or  Nobth  Amkbica. 


of  the  defendant's  cspttel  stock  U  tbtt  wbicb 
was  oonfnred  upon  f  ta  stocUioldera  bj  the  37th 
sectioD  of  the  Act  of  May  1,  1876  (Pub.  Laws, 

&60),  wLfcb  prorided  Ibat  aucli  increase  "shaU 
allotted  pro  mta  to  tbe  Blochboldere  of  lald 
Company  according  to  tbeir  inteiest:"  and  by 
Its  lerms,  they  wereentlOed'*  to  the  slock  clear 
of  bonus." 


_s  of  such  nature,  and  was  made  in  such 
manner  and  under  such  clrcuma lances,  as  to 
entitle  him  to  H  return  thereof. 

Mott  T.  mtdielt.  91  Pa.  117;  Parkers.  Qrtat 
Watem  R.  Co.  1  Man.  &  O.  258.  203;  Great 
Wulern  B.  Go.  v.  Button,  L,  R.  4  App.  Cas. 
249;  Wak^eld  v.  NevAon,  6  Q.  B.  376;  AthmoU 
T.  WainvTight.  2Q.  B.  887:  HotpitalY.  Phila- 
deiphia  Gauntp.  24  Pa.  229;  Gobb  y.  Oharter. 
SSConn.  SSS;  Baker  v.  Cinnnnali,  11  Obio 
St  G84;  LtMgh  Coal  <fi  Ifav.  Co.  t.  Broan,  100 
Pa.  888;  FfAtto  t.  Beylnan,  84  Pa.  143;  Har- 
mony T.  Bingham,  1  Duer,  220;  Elliott  y. 
Swartwiut.  86  C.  S.  10  PeL  186.  9  L.  ed.  874; 
I^vrtnet  i.  City.  14  W,  N.  C.  431;  Amrriean 
a.  8.  Co.  T.  Tovng,  89  Pa.  187;  Hoipital  v. 
Philadelphia  <>an(y.  24  Pa.  229;  MeUriekart 
T.  Pilttburgh.  88  Ps.  183. 

In  no  case  has  the  right  been  denied  to  re- 
claim  a  payment  made  upon  a  demand  en- 
forced by  tbe  exercise  of  unla'wful,  even  if  not 
compulsive,  power,  vhen  such  pajraent  had 
been  accompanied  by  a  protest,  which  was  ac- 
cepted as  effectual. 

See  3  Herman,  Estoppel,  p.  8418,  f,  783; 
CaJrr'j^oMv.  Larimer,  8  Joacq.  H.  L.  Cas.  """ 


tbe  doctrine  of  equitable  estoppel,  which  is  a 
favored  one  In  thejuriapnidcnce  of  this  State. 
Ackla  V.  Aekla,  6  Pa.  228,  233;  Meretr  Min. 
£  Mfg.  Co.  V.  MtKee.  77  Pa.  170;  Biding  ▼. 
IWiiburnh,  85 Pa.  418;  Montgomery  v.  Ileilman, 
96  Pa.  44;  Be  Opening  of  Spring  Street.  8  CenL 
Rep.  114,  112  Pa.  258. 


Memre.  John  Q.  Johnaon  and  B.  C  H^ 
Hnrtria,  for  appellees: 

The  plaintiff's  proper  remedy  In  the  present 
case  was  twofold.  One  would  have  enabled  hinv 
to  become  the  owner  of  tbe  shares  he  was  en- 
titled lo  and  have  compelled  the  CompauT  In  pay 
him  the  amount  be  bas  been  compelled  to  pay 
beyond  tbe  par.  The  other  would  have  en- 
abled  him  to  obtain  tbe  difference  in  the- 
amoant  demanded  and  tbe  amount  he  was 
bound  to  pay.  Tbe  tlrst  would  have  been  dono 
yj  boyluK  m  the  market  after  a  refusal  by  tbe 
Company  to  deliver  on  pajnieot  of  ibe  par. 
The  second  would  have  been  done  by  tendering 
tbe  par  and  suin|r  for  the  refusal  to  deliver  tbe- 
Ghares.    These  remedies  were  exclusive. 

Fry,  Spec.  Perf.  II;  Nutbroum  v.  Thornton, 
lOVea.  Jr.  161;  An™.  &  A.  Piiv.  Corp.  g  881. 
citing  Bex  t.  Bank  of  Eng'and,  Doug.  624; 
Davforth  t,  Schoharie  &  D.  Tump.  Boad,  13 
Johns.  227;  IJelm  v.  Siciggett,  12  Ind.  194;  Ba 
Shipley  V.  Meelianiee  Bank,  10  Johns.  484; 
Qray  v.  Portland  Bank,  8  Mass.  864;  Sargent 
T,  Franklin  Int.  Co.  8  Pick,  BO. 

The  law  excludes  the  excKpt  ion  a]  remedy  at- 
tempted to  be  employed  in  ttiin  case  by  payloj; 
under  protest  and  suiuc;  to  recover  back. 

lAndon,  v.  Hooper,  Cowp.  414;  OuUiver  t, 
Cotine,  1  C.  B.  799;  Mota  v.  MePMan.  SBuit. 
1009. 

A  refusal  to  recognize  a  right  such  as  tbo 
platntiff  had  here  is  not  duress  in  the  meaning 
of  the  taw. 

8-Uiman  v.  United  State*.  101  U.  8.  4«B,  25- 
L.  ed.  887. 

The  essential  facts  lo  this  remedy  are  an  ex- 
action of  money  not  due,  by  compulsion,  ac- 
tual, present  and  poteDlial,  by  force  of  process 
available  for  Inslant  seisure  of  person  or  prop- 
erty. 

Harney  t.  Qirard  Nat.  Bank,  11  Cent.  Rep. 
675,  119  Pa.  212;  5»ote  v.  AUegheny.^CQjiX. 
Rep.  1C7.  IIB  Pa.  40;  Harrimn  v.  Wain,  1> 
Serg.  Se  R.  819;  Union  In*.  Co.  v.  Allegheny, 
101    Pa.   250;  Pm&JM  v.   PiUiburgh.   Id.   804; 


'.  bvtag  Nat.  Bank 


Threatened  tllesBl  Imprisonment  inducing  a 
part;  to  toUsr  into  a  contract  or  do  aota  to  bis  dls- 
advantace,  which  be  would  not  otharwiso  bavs 
done,  coniUtutetdureoL  I^ndav.Obert,  TSTei.SS. 

To  put  a  part;  under  duress  so  as  to  avoid  a  note 
nude  by  bJm,  tbers  must  be  either  an  unlawful 
Imprisonment  or  an  abuw  of  a  lawful  process  or 
detcDtloD.    Heaps  r.  Dunfaam.  96 1)L  S83. 

It  la  tbom  cODtracts  only  which  are  made  under 
(ear  of  unlawful  Imprisonment,  and  not  those  made 
under  fear  of  Imprisonment  which  would  be  legal- 
ly Justlflable.  that  can  be  avoided  fordurees.  San- 
ford  V.  Soraborger  (Neb.)  April  4. 1B8B. 

Vor  a  maatar  to  Induce  his  servant  to  believe  that 
In  eaae  of  his  failure  to  oomply  with  the  (oreman's 
demand!  be  will  be  proeeouled  and  Imprisoned. 
■rouilns  tbe  feara  of  Uie  aervant  to  such  anerutot 
that  be  sufreodera  property  to  avoid  snoh  proseou- 
tlon,  oonstltutea  di^eo,  and  tbe  Ixannotlon  wUl  be 
Mt  aalde.   Xanda  t.  Obert,  lupra. 

A  mare  threat  to  we  tbe  defendant  and  to  aireat 
0L.B.  A. 


him  In  nich  fult,  or  by  virtue  of  an  execution 
which  oould  be  Issued  upon  a  Judgment  obuilne(> 
therein,  would  not  be  suob  duress  aa  would  avoid  a. 
promise  Induced  bysuch  threat.  Dunham  v.  Orls- 
wold,  1  Cent.  Itep.  fO!.  lOO  N.  Y.  826;  f  hophanl  v. 
Watrous,  9  Calnes.  leu  b:  Knapp  v.  Hyde,  SO  Barb. 
Hh  Farmer  v.  Walter,  2  Bdw.  Cb.  Ml,  8  N.  Y.  Ch. 
L.  ed.  Ei8.  aee  note  to  Shattuok  v.  Watson  (Ark.> 
TL.R.A.UL 

A  oontraot  made  under  duress  cannot  be  en* 
forced,  but  If  bad  only  for  that  cause,  It  Is  voidable; 
and  If  ratlflod  after  the  diu-esa  has  ceased.  It  be- 
comes valid  and  enforccoblo.  Ferrari  v.  Health 
Board,  ti  Fla.  StO. 

WJiat  It  not  duren. 

It  Is  not  duress  such  as  will  avoid  a  settlement 
that  a  threat  to  sue  and  arrest  in  the  suit  was  made. 
Dunham  v.  Onswold.  1  Cent.  Bep.  B07. 100  N.  Y.  £24. 

It  Is  not  created  by  mere  threats  unices  they  are 
Buoh  as  to  put  the  party  In  tear  of  bodily  Injury  or 
unlawful  Imprisonment.  Adams  v.  Btrlnxer,  TB 
Ind.  1^ 

Where  the  only  ooerclon  lofluenolng  the  person^ 
mind  la  the  fear  of  the  oonaequences  of  his  own 
□rlmlnal  set  It  Is  not  duress  In  any  senae.  f^lton 
V.  Qregory,  IBO  Mass.  1TB. 

The  mere  fact  of  executing  a  deed  with  great  re- 
luctanoe  and  after  repeated  urglnga  does  not  oon- 
sUtute  dnnas.    natimtjm  7.  Bmlth,  ST  Iowa.  U> 


TmSBthViXlA.  SlTFKBKB  OOUBT. 


Oct., 


Zeitti    .  _  ._    , 

V,  Shaekiifard,  60  Ala.  437;  Sarmen  t.  Ear- 
mon,  61  Me.  227;  dwijulon  v.  Jjamt.  68  HI. 
16Si  Elaton  v.  0/iieago,  40  DL  014;  Ballimore 
Y.  i;<]r<!r»ian,  4  Qill,  420;  ^woU  t.  Shilaw 
Bide.  A»»o.  84  Hd.  435;  Oetanie  Steam  Nan. 
Co.  V,  Tappan,  Ifl  Blatcht.  296;  S/tant  r.  Si. 
Pavl,  2e  Minn.  548;  Uetroii  v.  Martin,  84 
Hicb.  170;  SMdon  t.  SoutA  SeHool  DUt.  24 
Conn.  8a;  Lambom  f.  DieHnton  County,  97 
U.  S.  186,  lb»,  24  L.  ed.  929,  930;  Lackey  t. 
Mereer  Qmnty,  S  Pa.  819. 

It  ia  impossible  to  predicate  dureai  of  such 
property  a»  the  plaiuLifC  had. 

Davit  T.  Bank  of  England,  S  Bmg.  898. 

PtoieBt  Is  of  no  force  and  serveB  do  purpose 
but  U)  make  il  apparent  that  the  pa;  meat  is 
not  ToluDUtry. 

Varriol  t.  Hampton,  2  Smith,  Lead.  Cas.  7th 
Am.  ed.  400. 

That  a  coatract  executed  six  mootfas  before 
could  constitute  duress  is  simply  absurd. 

WiUon  V.  Bay,  10  Ad.  &  El.  83;  Patterton 
T.  Boehm,  4  Pa.  507;  Atkinton  t.  I>«ni/y,  6 
Hurtst.  A  N.  778. 

Paxw>D(  C%.  J,,  delivered  the  opinion  of 
the  court: 

I  do  not  understand  that  there  is  any  dis- 
put«  as  to  what  took  place  at  the  ofQce  of 
tlie  defendant  Companj  on  January  28.  IR81. 
wfaen  tbe  plaiatift  called  tliere  to 
-subscription  to  the  neir  stock.  Tbe 
Ing  account  of  what  then  occurred  is  taken 
from  the  plaintiff's  offer  of  proof: 

"That  Mr.  De  la  Cuesta.  Jan.  38,  1881, 
went  with  Mr.  Eeele  t«  the  clerk's  desk  In 
the  offlce  of  the  Company,  and  the  clerk  re- 
fused to  take  Mr.  De  la  Cueata's  subscrip- 
tion without  the  bonus,  %vheii  he  took  the 
pen  and  commenced  to  wril«.  'This  ia  paid 
under  protest, '  and  bad  formed  part  of  the 
word  'This,'  and  then  Mr.  Piatt,  the  presi- 
dent ot  tbe  Company,  standing  beside  them, 
said  to  Mr.  De  la  Cuesta,  'Don't  writ«  that 
protest,  your  verbal  one  is  just  as  good, 
And  you  shall  have  whatever  advantage  any 
party  or  parties  shall  receive  under  a  written 
protest :'  and  that  he,  Mr.  Piatt,  would,  as 


e  ?ofio' 


guarantee  that  Mr.  De  fa  Cuesta  should 
ceive  under  lils  verbal   protest  any  benefit 
anyone  should  receive  under  a  written  p:  ~ 
test  by  anv  suit ;  and  In  consequence  of  tlit 
Mr.    De    la  Cuesta  did    not  (»mplete   I 
written  protest,   or  have  his  name  added 
Cnuningham's  bill,  but  waited  the  termii 
tton  of  those  proceedings  and  then  demanded 
the  return  of  hia  bonus. '' 

The  eflect  of  tbeas  facts,  thus  stated  by 
the  plaintiff  himself.  Is  to  place  him  In  the 
precise  position  he  would  have  accepted  liad 
DO  oonversation  occurred  between  Mr.  Piatt 
and  himself,  and  be  bad  gone 
pleted  his  written  protest.  The  defendant 
Company  does  not  deny  the  facts  as  stated  by 
plaintiff,  nor  seek  to  avoid  the  legal  effect 

thereof.     There  was  nothing  in  the  t 

tion  but  a  waiver  of  protest ;  that  is 
the  protest  was  to  be  as  effectual  as  if  it  bad 
been  written  out  in  the  moat  formal  manner. 
It  presoribea  no  evidence  of  a  contract  be- 
tween the  plaintiff  and  the  corporation,  that 
9L.R.A. 


as  a  consideration  for  tbe  plaintiff  not  put- 
ting his  protest  in  writing,  he  should  bs 
entitled  to  recover.  If  anyone,  in  any  suit, 
past,  present  or  to  come,  ahould  be  capable 
of  recovering.  On  the  contrary,  he  was  to 
have  Uie  advantage  only  of  what  any  other 
person  should  receive  in  any  suit  by  virtue 
-'  \  written  protest.  There  waa  no  consid- 
.ion  for  anything  else.  The  Company  did 
receive  the  bonus  because  of  the  waiver. 
The  plaintiff  went  to  the  offlce  for  the  pur- 
pose  of  paying  the  money,  and  would  bavs 

Paid  it  under  a  writl«Q  protest  had  not  Mr. 
latt,  as  an  act  of  court«sy,  merely,  accepted 
the  verbal  waiver. 

In  this  connection  I  am  unable  to  see  what 
CiiTiniTigham'i  App.,  108  Pa.  646,  baa  to  do 
with  this  case.  There  was  no  question  of 
the  effect  of  a  protest  In  tliat  case ;  it  was 
not  alleged  that  the  decree  was  obtained  on 
any  such  ground.  The  bill  was  Sled  to  re- 
strain the  scheme  properly  by  the  Company, 
or  to  limit  the  new  stock  to  flO  per  share, 
its  par  value;  to  compel  the  Company  to 
issue  the  stock  to  complainants  upon  tha 
payment  of  (10  per  share,  and  to  restrain  it 
from  selling  the  allotments  to  which  the 
plaintiffs  were  entitled.  This  left  the  Com- 
pany an  option.  They  could  advance  or 
recede.  Aa  they  had  gone  on  to  a  large  ex- 
lent,  upon  terms  offered  and  accepted  by 
nearly  all  the  stockholder,  this  bill  did  not 
interfere  with  the  scheme  further  than  was 
necessary  to  sustain  the  risht  of  the  partic- 
ular claimants  therein  to  have  their  shares 
of  tJhe  new  stock  issued  to  them  at  par,  if 
the  Company  concluded  to  issue  the  shares. 
The  present  plaintiff  gives  the  Company  no 
option,  but  in  seeking  the  same  advantage 
as  though  he  had  put  tbe  Company  to  an 
election,  that  Is  to  say,  by  protesting  under 
the  contract,  or  against  being  required  to 
contract,  he  can  obtain  the  right  under  the 
contract,  without  being  bound  to  comply 
with  its  tonus. 

Undue  importance  has  been  attached  to  the 
following  language  in  the  decree  in  Oun- 
nijtgham'e  App, :  "  And  if  they  or  any  of  them 
have  under  protest  paid  such  bonus  or  charge! 
for  the  said  stock  shares,  that  the  same  ba 
refunded  to  them  with  int«rest.''  This  mud 
be  understood  to  apply  only  to  the  litiganU 
in  that  case.  This  court  did  not  intend  to 
decide  the  rights  of  parties  not  before  1^ 
who  were  not,and  could  not  have  been,  heard. 
It  has  never,  since  Its  foundation,  attempted 
to  exercise  such  an  arbitrary  power.  More- 
over there  waa  neither  protest  nor  payment 
in  that  case ;  there  was  nothing,  tnercfore, 
to  which  the  language  referred  to  could  ap- 


thec 

Tbe  only  Important  question  presented  by 
this  record  is  the  legal  effect  of  parent 
under  protest.  The  plaintiff  was  entitled, 
under  Oannirtg!iam'iApp.,»upra,  to  subscribe 
for  the  new  stock  at  par.  The  Company  re- 
quired him  to  agree  to  pay  an  additional 
sum  at  a  future  time  for  the  prtvile^  of 
subscribing.  This  bonus,  as  It  was  called, 
was  to  be  added  to  the  surplus  fund.  Thi^ 
however,  is  not  material.    He  sigaed   tbe 
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contract  to  pa;  the  additional  auin  under 
protest,  and  paid  under  protest.  This  suit 
was  brouKbt  to  recover  back  tbe  money  thuB 
demanded.     This  is  tbe  wbole  case. 

It  will  be  observed  there  was  uothtng 
Interfere  with  tbe  plaintiff's  rigbt  to  stock 
which  he  already  held.  It  was  a  contract 
for  the  delive^,  not  of  his  proportion  of 
the  new  stock,  b\it  of  tbe  certificates  <a  evi- 
dence of  hid  ownership  of  such  stock.  The 
stock  was  already  his  and  no  action  of  the 
Company  could  deprive  him  of  it.  He  could 
have  tendered  the  pw  of  the  stock  and  de- 
manded a  certificate.  If  tbe  Company  had 
refused  to  Issue  it,  he  could  have  brought 
•uit  and  recovered  its  market  value.  Ii  he 
wanted  the  ebares  he  could  have  bought 
them  in  the  mai^et,  and  recovered  from  the 
Company  what  he  paid  in  excess  of  par. 
One  ahare  of  Qie  stock  of  a  business  or  trad' 
log  corporation  is  the  precise  equivalent  of 
every  other  share.  Sence  it  is  that  equity 
doea  not  concern  iteelf  about  particular  ^lares 
and  a  bill  will  not  lie  t«  compel  specific 
performance  for  tlie  sale  of  specific  eharoa. 
Ibii'a  App.  91  Pa.  4S4. 

There  Is  no  principle  of  law  better  settled 
than  that  money  voluntarily  paid  with  a 
knowledge  of  tjie  facta  cannot  be  recovered 
back.  It  la  unnecessary,  In  referring  to  a 
settled  rule  of  law,  always  to  state  the  rea- 
sons of  tbe  rule,  in  a  Juaicial  opinion.  It 
is  BufScieot  to  say  here  that  I  luiow  of  no 
legal  principle  which  is  sustained  by  better 
reasons  of  public  policy.  If,  in  every  In- 
stance in  which  a  man  1b  In  doubt  as  to 
which  Is  tbe  safe  course  to  pursue,  be  can 
pay  under  protest  and  then  sue  to  recover  It 
oack,  ft  isdifBcult  to  see  where  litigation 
is  to  end.  The  law  therefore  wisely  holds 
that  a  voluntary  payment  cannot  be  recovered 
bock.  In  the  recent  case  of  Harney  v,  Git- 
9rd  IfiU.  Bank.  119  Fa.  213,  11  Cent.  Rep. 
<Tfi,  the  law  la  thus  stated:  "A  voluntary 
payment  of  money  under  a  ctaim  of  right 
«aiiiiot  in  general  oe  recovered  back.  There 
must  be  compulaion,  actual,  present  and 
potential.  In  inducing  the  payment,  by  force 
of  proceas  available   for    instant   seizure  of 

Eraon  or  property,  when  the  party  so  pay- 
g  must  give  notice  of  the  illegality  of  the 
demand,  and  of  his  involuntajy  payment. 
The  element  of  coercion  being  essential,  a 
mere  protest  or  notice  will  not  change  the 
cbBTocter  of  the  payment,  or  confer  of  itself 
a  right  of  recovery," — citing Pf^A^  y.  Pitt»- 
Imrgh,  101  Pa.  804. 

In  Hartey    r.  Qirard  Nat.  Bank  there  was 
a  loss  of  credit,  a  very  serious  matter  to  a 
business  man,  by   permitting  a  draft  to  | 
to  prot    '      ■"•  *  ■  '^  -  - 

eonune 

In  Ntdy't  App..  IM  Pa. '406,  there  was 
attempt  to  set  aside  an  ante-nuptial  contn 
on  the  ground  of  duress.  After  tbe  marriage 
day  bad  been  fixed,  the  guests  Invited  and 
tbe  caterer  engaged,  tbe  husband  produced 
an  ante-Duptial  contract  which  he  requested 
his  Intended  wife  to  sign.  She  protested  by 
her  tears.  His  reply  was,  " No  contract,  no 
wedding."  We  held  there  was  no  duress. 
Uany  other  cases  of  a  like  nature  could  be 
«  L.  R.  A. 


cited  were  it  necessary-.  Those  above  men- 
tioned are  referred  to  as  Bbowing  that  mere 
embarrassment,  or  loss  of  credit,  as  In  tjie 
Bank  Gate,  or  mortification,  as  in  the  Seely 
Colt,  do  not  amount  to  the  kind  of  duress 
which  the  law  recognizes  as  justifying  a 
payment  under  protest.  And  iuat  here  it  ii 
proper  to  remark  that  the  only  effect  of  • 
protest  in  a  case  in  which  it  may  be  legiti- 


protesting  intends  to  claim  it  back. 

The  law  In  regard  to  voluntary  paymenta 
was  well  and  concisely  stated  by  ChufJiiMiet 
Lewis  in  HotpiUU  v.  Phiiadelphia  Ctnini]/,  24 
Ps.  2S9:  "A  voluntary  payment  of  money 
under  a  claim  of  right  cannot,  in  general, 
be  recovered  back ;  but  it  has  been  hold  that 
when  a  party  is  compelled  by  duress  of  hia 

r'son  or  goods  to  pay  money  for  which  he 
not  liable,  it  is  not  voluntary  but  com- 
pulsory ;  and  be  may  rescue  himself  from 
such  duress  by  payment  of  the  money,  and 
afterwards,  on  proof  of  tbe  fact,  recover  It 
back.  Atlles  v.  Beynoldi,  2  Btr.  910 ;  Preniim 
V.  Botton,  12  Pick.  14.  But  the  threat  of  a 
distress  for  rent  is  not  such  duress,  tiecaum 
the  party  may  replevy  the  goods  distrained, 
and  try  the  question  of  liabiltty  at  law. 
f  fuMi  V.  SaU,  1  Esp.  84.  The  threat  of  legal 
process  is  not  such  duress,  for  the  party  may 

fleod  and  make  proof,  and  show  that  he  Is  not 
table.  Brcvm  v.  MeKinwUly,  1  Esp.  279. 
But  the  warrant  to  a  collector,  under  a  stat- 
ute, for  the  collection  of  taxes,  is  in  the 
nature  of  an  execution  running  against  the 
person  and  property  of  the  party,  upon  which 
he  has  no  dav  in  court,  no  opportunity  to 

Slace  and  offer  proof,  and  have  a  judicial 
ecision  of  tbe  question  of  his  liability. 
Where,  therefore,  a  party  not  liable  to  taxa- 
tion la  called  on  peremptorily  to  pay  upon 
such  a  warrant,  and  he  can  save  himself  and 
bis  property  In  no  other  way  than  by  paying 
the  Illegal  demand,  he  may  give  notice  that 
be  so  pays  it  by  duress,  and  not  voluntarily, 
and  maintain  an  action  to  recover  It  back," — 
citing  Ameidwy  W.  A  C.  iffg.  Oo.  v.  Amet- 
bury,  17  Mass.  461 ;  Praton  v.  Bolton,  IS 
Pi(i.  14. 

We  have  here  succinctly  stated  the  prin- 
ciple upon  which  the  doctrine  rests  In  It* 
application  to  a  warrant  for  the  collection 
of  taxes.  If  the  demand  is  illegal,  and  the 
party  can  save  himself  and  bis  property  in 
no  other  way,  be  may  pay  under  protest  and 
recover  it  back.  But  if  other  means  are  open 
to  bim  by  which  he  may  prevent  the  sale  of 
his  property ;  If  a  day  iu  court  Is  accorded 
to  him, — he  must  resort  to  surJi  means.  Thus, 
the  seizure  of  a  man's  goods  under  a  land- 
lord's warrant  for  rent  that  is  not  due,  or  for 
more  than  is  due,  would  seem  to  be  duress 
as  much  as  the  seizure  of  property  for  taxes; 
yet  if  tbe  unlawful  demand  for  rent  be  paid 
under  protest,  it  cannot  be  recovered  back, 
for  the  reason  above  stated,  that  the  tenants 
can  replevy  the  goods,  and  try  the  issue  of 
no  rent  in  arrear  oefore  ajury. 

In  Taylor  v.  Board  of  ^aUh,  81  Pa.  78,  It 
was  held  that  a  payment  of  taxes,  Impraed 
by  an  Act  of  Assembly  which  was  afterwards 
held  to  be  unconstitutional,  was  not  com- 
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pnlsorr  because  made  under  a.  threat,  express 
DT  implied,  that  the  legal  remedies  to  collect 
ft  would  be  resorted  to. 

In  McOrickarl  v.  PitUburgh,  88  Pa.  188,  it 
was  ruled  that  where  a  party  would  recover 
back  taxes  be  is  ueder  no  legal  ohligation  to 
pay,  he  must  protest,  or  give  notice  of  hia 
tDtentlon  to  reclaim  them. 

MoU  T.  MiielieU,  91  Pa.  114.  much  relied 
upon  by  the  plaiutifT,  was  the  case  of  an 
unrecorded  deed  for  certain  real  estate  which 
the  party,  having  obUiued  the  possession  of, 
used  for  extorting  money  from  the  owner  of 
the  premtscB.  The  destruction  of  the  deed 
In  such  a  cose  might  be  the  loss  of  title,  and 
a  suit  brought  to  recover  it  might  not  avail, 
OS  it  would  not  necessarily  prevent  its  de- 
struction. This  case  came  fairly  within  the 
doctrine  of  While  t.  fffi/lman,  84  Pa.  142, 
where  a  promissory  note  was  givea  by  a 
principal  to  his  fraudulent  agent  to  recover 
certan  rights  to  which  he  was  entitled,  and 
out  of  which  he  had  been  defrauded  by  the 
agent,  and  it  was  held  that  in  a  suit  by  the 
equitable  transferee  of  the  note,  the  equities 
between  the  original  parties  could  have  been 
inquired  Into. 

Union,  In,.  Oo.  v.  Alkgheny,  101  Pa.  360, 
was  the  case  of  the  payment  of  executions 
issued  to  sell  lands  for  taxes,  when  the  lien 
of  the  taxes  had  previously  been  discharged 
by  a  sheriff's  sale.  Held,  that  the  payment 
was  voluntary.  Two  reasons  were  given. 
One  was  that  the  execution  could  not  take 
from  the  company  the  possession  of  the  land  ; 
and  the  other  was,  that  there  might  have  been 
an  application  to  a  court  of  equity  before 
the  sale.  It  was  said  by  Mr.  IvstietsLexc^T  -. 
"No  immediate  and  urgent  necessity  existed 
tor  the  payment  of  tbe  taxes  to  protect  the 
property  of  the  plaintiffs.  Its  goods  were 
not  about  to  be  seized," 

In  Perblti  v.  PitUburgh  there  was  a  street 
assessment  against  plaintiff's  real  estate, 
under  an  Act  of  Assembly  which  this  court 
subsequently  held  to  be  unconstitutional. 
The  plaintiff  paid  his  assessment  under  pro- 
teat  after  notice  that  a  iciitfaeiai  would  be 
Issued  to  collect  it.  Held,  (a)  that  his  pay- 
ments bftving  been  voluntary,  could  not  be 
recovered  back,  and  (b)  that  his  notice  and 
protest  at  the  time  of  nis  payments  gave  him 
no  higher  right. 

In  Sftaw  T.  AlleglUTiy,  IIG  Pa.  48,  6  Cent. 
Itep.  167,  it  was  held  that  a  taxpayer  who 
has  invoked  the  aid  of  a  court  of  equity  in 
vain  to  restrain  the  collection  of  a  tax  by  a 
sheriff's  sale  of  the  real  estate  taxed,  the  lien 
of  which  has  been  devested  by  a  prior  sher- 
iff's sale,  does  not  become  a  volunteer  in  the 
payment  of  said  tax.  It  was  said  by  Mr. 
Jvttiet  Slerrett,  delivering  the  opinion  of  the 
court:  "Plaintiff's  property  having  been 
levied  on  and  advertised  by  the  sheriff,  be 
apjiealed  to  the  equitj;  side  of  the  court  for 
relief,  but  It  was  denied,  and  he  was  thus 
compelled  either  to  submit  to  a  sale  of  his 

Kroperty,  by  which  bis  title  thereto  might 
i  imperiled,  or  pay  the  taxes  and  costs. 
On  the  eve  of  the  sale  he  chose  the  latter 
alternative,  and  paid  tbe  city's  unjust  de- 
mand under  protest.  In  a  legal 
this  a  voluntary  payments  We 
fiL.R.A. 


t  think  I 


In  Onion  Jjw.  Oo.  t.  Allegheny,  101  Pa.  2B0, 

it  is  said  of  the  Insurance  company,  which, 
was  similarly  circumstanced,  except  that  it 
did  not  apply  to  the  cuurt  for  redress,  that 
by  application  to  the  equitable  powers  of 
the  court  or  by  bill  in  equity,  execution 
might  have  been  stayed  and  the  claim  re- 
moved from  the  record.  That  is  Just  what- 
plaintiff  In  this  case  endeavored  to  do,  but 
without  success;  and  therein  Is  tbe  distinc- 
tion between  that  case  and  this.  Relief  in- 
the  form  suggested  In  that  case  was  asked, 
but  it  was  refused,  as  we  think,  erroneously, 
and  plaintiff  was  compelled  to  choose  one  of 
the  two  alternatives  above  mentioned.    If 


oppression,  such  as  the  city  was  proceeding 
to  commit  by  exposing  plsintiff's  property 
to  sale  on  liens  which  had  been  previously 
devested  by  sheriff's  sale." 

It  woula  exceed  the  reasonable  limits  of  a- 
jndicial  opinion,  and  serve  no  useful  pur- 
pose, were  I  to  attempt  to  review  the  vast 
mass  of  authorities  cited  upon  either  side. 
Nor  is  it  necessary  to  go  outside  of  our  owiv 
State  for  authority.  We  have  abundant  caae» 
of  our  own  which  rule  the  question. 

Applying  the  law  as  we  And  it  to  Uie  facts- 
of  this  case,  we  are  of  opinion  there  was  no- 
duress.  It  Is  a  duress  eitber  of  person  or 
goods  tbst  constituted  the  coercion.  It  is 
not  pretended  there  was  a  duress  of  pereon ; 
nor  was  there  anything  to  show  duress  of 
goods.  There  was  nothing  but  the  denial  of 
a  right,  and  a  declared  intention  not  to  rec- 
ognize a  right  is  not  duress.  It  is  true,  t^ 
denial  of  the  right  placed  the  plaintiff  in  & 
"dilemma,"  to  use  the  expression  of  Judge 
Hare  In  JDawtan'i  Gate.  But  if  we  adopt  the 
principle  that  whenever  a  man  is  placed  in 
a  position  in  which  the  law  is  doubtful,  and 
he  is  compelled  to  choose  between  two  paths, 
in  other  words  to  decide  between  conQicting 
views  of  the  law,  be  is  to  be  considered- 
as  under  duress,  we  shall  certainly  multiply 
litigation,  even  if  no  other  end  is  accom- 
plished. 

It  is  fair  to  test  this  question  bv  supposing 
the  Company  to  have  done  what  It  is  alleged 
thev  threatened  to  do.  Buppose  the  plaintiff 
haa  tendered  tbe  Company  uie  par  of  the  new 
shares  to  which  he  claims  he  was  entitled ; 
that  the  Company  had  declined  to  accept  it 
and  had  sold  the  right  to  subscribe  for  a  cor- 
responding number  of  shares.  How  would 
this  have  affected  the  rights  of  the  plaintiff? 
The  Company  could  no  more  have  sold  bis 
stock  than  they  could  have  sold  his  house. 
If  he  had  a  right  to  certain  shares  by  paying 
$10  each  therefor,  that  right  could  not  nave- 
been  devested  by  a  sale  of  them  by  the  Com- 
Sany.  nor  by  any  otlier  action  on  its  part. 
Wi  rights  as  a  stockholder  were  fixed  by  the 
law;  a  certificate  would  have  added  nothing 
to  them  ;  it  would  have  been  evidence,  noth- 
ing more,  that  he  owned  stock,  but  that  al- 
ready appeared  upon  the  books  of  the  Com- 
pany. The  duress,  if  any.  was  not  of  a 
thing,  of  eoods  or  chattels,  but  of  an  incor 
poreal  right.  Hod  the  stock  been  sold  b« 
would  have  had  no  contest  with  the  purchaser 
as  he  would  have  necessarily  bad  (f  a  corpo- 


Bimx  T.  LUIABTEB. 


687 


real  tbiog,  or  the  title  to  a  corporeal  thing, 
lud  been  sold  accompanied  bj  a  deliver;  of 
poeseBSion,  Be  had  to  do  onlj  with  the 
Company,  and  after  tender  of  the  par  could 
have  brought  his  auit  and  recovered,  as  before 
•tated,  the  market  value  of  the  stock,  and  if 
be  wanted  sharea,  with  Uie  money  thuB  re- 
covered, could  have  bought  a  cotreapouding 
unouQt  of  other  eharea. 

It  was  urged,  however,  that  thla  case  la 
upon  all  fours  with  Mot*  v.  MitduU,  tapm, 
wliere  there  was  duress  of  an  unrecorded 
-deed,  while  In  the  case  in  hand  there  was 
■duress  of  stock.  This  argument  involves  the 
assumption  that  a  certificate  had  been  issued 
for  the  Dew  shares,  which  certificate  the 
Company    unlawful  It    withheld    from    the 

C'lQtiff.  In  point  oi*^  fact  the  plaintlS  never 
a  certiflcata  for  the  new  shares,  for  none 
bad  been  iasued.  The  plaintiff  had  a  right 
to  demand  a  certificate  for  them  upon  pay- 
ment of  the  par,  and  to  sue  them  for  a  re- 
fusal, as  before  stated.  That  there  could  not 
be  duress  of  this  right  Is  too  plain  for  argu- 
tnent.  There  was  not  duress  of  person  or 
goods ;  there  was  simply  the  denial  of  a 
right ;  a  refusal  to  iesue  shares  of  stock  to 
which  the  plaintiff  was  entitled,  and  for 
which  refusal  he  had  a  full,  complete  and 
convenient  remedy  at  law.  We  ma;  concede 
that  the  action  of  the  Company  placed  him 
in  a  "dilemma;"  he  had  to  choose  between 
<wo  loada,   neither  of  which  he  may  have 


regarded  as  safe.  In  other  words,  he  waa 
uncertain  aa  to  his  legal  rights  under  the 
scheme  proposed  by  the  Company.  The 
"dilemma"  was  the  uncertainty  of  the  law. 
There  was  no  other  pressure  or  duress  that 
the  payments.  However  great  the 
inty  of  the  law  may  be  in  particular 
cases  it  has  never  been  supposed  to  amount 
to  duress  of  either  person  or  goods.  It  waa 
nothing  more  tlian  is  experienced  by  eveiy 
lawyer  in  the  course  of  hla  practice.  He  fa 
often  called  upon  to  advise  where  the  law  ia 
uncertain,  and  In  all  such  cases  the  client 
must  take  the  risk. 

We  attach  little  importance  to  the  sugges- 
tion that  the  Company  was  acting  in  a  fidu- 
ciary capacity.  This  was  a  matter  really 
between  the  stockholders,  and  theywere  evi- 
dently dealing  at  arm's  length.  The  corpo- 
rate organization  was  the  means  by  which 
their  scheme  was  c&rried  through. 

Fortunately  the  plaintiff  suffers  no  injury 
by  the  afBrmance  of  thla  judgment.  He  re- 
ceives his  proportion  of  the  new  shares  at 
the  same  price  at  which  they  were  issued  to 
the  other  stockholders.  It  la  true  be  does 
not  get  shares  at  $10  for  which  others  paid 
twenty,  but  hla  «qaity  in  this  respect  ia  not 

We  ilnd  no  error  in  this  record. 
Jvdffment  afflnrud. 

Sterrett  and  CUrk,  JJ.,  disaent 
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Carlos  C.  BURR  et  at.,  Bfft.  in  Err., 

Milton  F.  LAMASTER. 

(....Nob..,,.) 

*1.    Whar«BperaonptiTtth*aaB&TaAaiit 
l«>t>  whldb  rapporta  the  half  of  tbe  wall 

of  tbe  building  ereoted  on  theadjolning  lot,  and 
such  purchaser  Is,  by  the  terms  of  a  prevtoui 
paitr-wall  Bsreemenl  entered  Into  by  his  srantor, 
obUiedtapBy  a  part  ot  the  coats  of  tbe  wall  in 
order  to  nae  It,  niob  asieement  and  wall  oonaU- 


"S.  A.  oormutnt  aflralnat  InenmhrancAa 

oovers  [noumbiBnoee  unknown  to  the  purchaser, 
as  well  ■•  tlioee  known, 

(November  MStdL) 

ERROR  to  the  District  Court  for  Lancaster 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  for 
an  alleged  breach  of  a  covenant  of  warranty 
contained  In  a  certain  deed  of  real  estate.    B»- 

*Head  notes  by  NonvAi,  J. 


NVTM.—Party^ieaa. 
BeoHeartt  V.  EruBBT  (N.Y.)9Ii.  B.  A.  ISj;  nolcito 
Fowler  v.  Saks  <D.  C)  T  L.  R.  A.  MB:  Uattbewi  v. 
Dlier  lUius.)  5  L.  B.  A.  lOS;  Everett  v.  Edwards 
(Uaae.)  5  L.  E.  A.  ll(h  Gravee  v.  Smith  (Ala.)  5  '  " 
A.  SK;  NaUe  v.  Vagsi  (Tez.1 1  L.  B.  A.  SL 
■fiL.B.A. 


The  party-wall  agreement  and  wall  consti- 
tuted an  incumbrance. 

Chapman  v.  Kimball.  7  Neb.  899;  Pott  v. 
Oampau,  42  Mich,  60;  FHU  v,  Puiey,  31  Minn, 
868;  PrMoottY.  Trwman,  4  Mass.  680;  Mitdidt 
v.  Wartutr,  S  Conn.  527;  Carter  v.  Denman,  88 
N.  J.  L.  278;  Bronmm  v.  CfajBn,  108  Mass.  175; 
Gary  v.  Danielt,  8  Met  482:  Mvyck  v.  An- 
dretet.  8  L.  R  A  T8B,  118  N.  T.  86, 

The  party- wall  isan  easement  on  lots  TandS, 

Roehe  V.  nitman.  104  111.  11 ;  S^arp  v.  C/ieat- 
ham,  6  West.  Rep.  878,  88  Mo.  498;  Biehard- 
ton  V.  TtAey,  I2i  Mass.  4S7;  Dotting  v.  Een- 
ningi.  20  Md.  179;  Eno  v.  Del  Veee/>io.  4  Duer, 
58;  moeh  t.  Mam,  ?8  Ind.  87;  I/igaii  v.  Pal- 
numdon.lB  HI.  123;  Plallt.  Kggleiton,  20  Ohio 
Bt.  414;  Kelnltat  v.  Ptnfoid.  i  E.  D.  Smith,  134; 
Sanage  v.  Maaon,  B  Cusb.  500;  Andrae  v.  Sit- 
eltint,  58  Wis.  895;  Eazhtt  v.  Siiieiair,  76  Ind. 
488;  Jfdfns  V.  (Tunuton,  6!JMass.  Zll-.Broan  v. 
MeKee,  57  N.  T.  884. 

Easementson  land  constitute  a  breach  of  the 
covenant  agalost  iDCumbraocea. 

Sptirr  V.  Andrea.  6  Allen,  420;  Lamb  v. 
VanfoTth.  59  Me.  333;  Rvu  v.  SUeU,  40  Vt. 
810;  WiU"ii  V.  (Joe/iTan.  46  Pa.  233;  Mitchell  v. 
Warner,  6  Conn.  497;  Byrk  v.  imi.  43  Ind.  62; 
Beaeh  v.  Miller,  51  DI.  208;  Edtogg  v.  Maiin, 
60  Mo.  496;  Broruon  v.  Co^n,  tupra. 

The  following  ease  men  Is  have  been  held  to 
be  Incumbrances;    a  railroad  right  of  way,  a 


BUPBEMB  CcimT. 


Hot., 


prlrtte  riglit  of  my.  ■  rletit  to  c 
itebt  Ui  dam  up  water,  a  right  U>  ci 
to  la^  pip<^a  or  use  stairna^. 


Everett.  1  Allen,  248;  l^rr  v.  Andrew,  6  Al- 
len, 420;  Catlicart  v.  Boaman.  5  Ph.  819;  Mor- 
gan T,  Smith.  11  Dl.  198;  Gian  v.  Hannock,  81 
Me.  42;  EoienAerger  t.  Edler,  83  Oratl.  468; 
Huyek  T.  Andreut,  8  L.  H.  A.  T8tt,  118  N.  Y. 
81. 

So,  too,  the  ri^t  tonsepar^-waUisabreach 
of  covenant  against  Incumbrances. 

Maekeii  T.^arm<m,  M  Minn.  1B8;  QiU*  r. 
I>itfn>,  1  Duer,  881;  JUohr  v.  Parm^ee,  11 
Jonei  A  B.  S20;  Rantc,  Cot.  gg  79,  191;  PHtt 
*.  Pjuey.  twpra;  3  Waahb.  Real  Prop.  4th  ed. 
800,868;  3  Washb.  Real  Prop.  4th  ed.  468.470, 
474;  MitchM  r.  Stanley,  44  Codo.  813;  Saiogg 
V.  JfaUn,60Mo.4M;  Brontonf.  Oogin.mpra; 
MeGtnem  t.  Mi/eri,  60  Iowa,  SW;  Hurk  t. 
Aa,  fupra;  A««rt«  t.  Lmu,  8  Abb.  Pr.  N.  S. 
Sll. 

3fr.  O.  P.  Mkbod  for  defendant  In  error. 

Horrali  /.,  delivered  the  opinion  of  the 
court: 

On  the  8tb  daj  of  Hay,  1886,  tbe  defendant, 
Hilton  P.  LatUHBter,  was  tbe  onner  of  lota  7 
and  B,  in  block  40,  in  the  City  of  Lincoln,  and 
E.  W.  Baldwin  and  Q.  8.  Baldwin  were  the 
owners  of  lot  9  in  said  block.  Oo  tbe  said  day 
tbe  said  Lamuter  and  tbeaaidBaldwinBentereo 
Into  tbe  following  contract  for  a  party -wall  be- 
' — -!D  Bsid  lotB  8  and  B:  "Articles  of  agreement 
e  and  concluded  this  elffbth  day  of  Ha'~ 
1886,  by  and  between  B.  W.  Baldwin  and  ( 


made  and  concluded  this  elffbth  day  of  Hay, 
1886,  by  and  between  B.  W.  Baldwin  and  G. 
S.  Baldwin,  party  of  tbe  first  part,  and  Hilton 
F.  Lamaster,  party  of  the  second  i»rt,  witness- 
etb:  That  wliereas,  Raid  parlies  of  tbe  fltat 
mrt  are  tbe  owners  of  lot  9,  block  40,  in  tbe 
CitT  of  Lincoln,  in  the  County  of  Lancaster, 
and  State  of  Nebraska;  and  whereas,  said  parly 
of  the  second  part,  the  owner  of  lot  8.  block  40, 
in  tbe  said  City  of  Lincoln,  which  lot  Joins  said 
lot  9  beionglng  to  said  timi  parties  on  tbe  west 
dde;  and,  whereas,  said  flrat  parties  contem- 
plate building  upon  iheir  said  lot  nine  a  tbree- 
itory  brick  etore  building,  and  one  wall  of 
which  would  lie  along  the  west  of  said  lot  ad- 


by  mutually  coveoanted  and  agreed  by  and  be- 
tween the  parties  hereunto  that  said  fiist  par- 
dea  shall  build  said  wall  so  that  tbe  ceoter  of 
tbesame  shall  be  upon  the  dividins  line  between 
■aid  lots  eigbt  and  nine,  in  said  block  forty,  in 
Ibe  City  of  Lincoln, LancasterCounty,  Nebras- 
ka, and  that  tbe  same  shall  he  and  remain  a 
ErtT-wall  for  tbe  common  use  of  Ibe  parties 
relQunto.  And  it  is  further  agreed  that  said 
paniee  shall  construct  said  wall  m  a  eood,  dur- 
able and  suEScient  manner,  the  wall  of  base- 
ment being  one  foot,  ten  inches,  in  tbickoess, 
with  a  tooting  of  concrete  one  foot  tbick  by 
tbree  feet  wide,  and  a  footing  oF  large  stone 
npmi  tbis;  that  the  wall  of  tbe  first  siory  shall 
be  four  bricks  or  siiUen  inches  in  thickness, 
and  that  the  remainder  of  wall  shall  be  three 
bricks  or  tfairteen  Inches  in  tbicknesa;  that  said 
wall  BhaQ  contain  fluei  properly  built  and  ar- 1 

•  L.aA. 


ranged  for  the  accommodation  and  use  of  tbe 
party  of  tbe  second  part;  that  there  shall  be,  at 
the  height  of  each  story  proper,  Joiat  holes  left 
in  said  wall  aod  in  the  west  nde  thereof,  for  tba 
accommodation  of  tbe  party  of  tbe  second  part; 
and  that  said  holes  shall  be  filled  with  bricks 
set  on  end  so  they  can  be  taken  out  when  re- 
quired; and  that  said  boles  shall  be  made  dl- 
rectlT  opposite  lo  tbe  ends  of  the  lotsis  of  said 
buildine  to  be  erected  by  the  partiee  of  the  first 
part.  It  la  also  further  agreed  that  in  case  said 
first  parties  do  not  build  on  the  whole  of  said 
lot  9,  and  that  their  wall  does  not  extend  to  the- 
full  depth  of  lot  0,  aod  it,  at  any  time,  eirber 
of  tbe  parties  bereinunto  desires  to  extend  said 
party-wall,  they  shall  be  at  liberty  to  do  Ibe 
same  subject  lo  all  the  terms  end  conditions  of 
as  to  thickness  and  character  of 


that,  when  tbe  party  of  tbe  second  part  shall 
join  to.  or  make  use  of,  said  party-wall,  he 
shall  pay  to  said  first  parties  fortbesameasuia 
not  exceeding  the  first  cost  thereof,  or  the  por- 
tion thereof  so  used,  to  be  determined  at  tbat 
time  by  two  disinterested  personsor  arbitrators, 
one  to  be  chosen  by  the  party  of  the  fiist  part, 
and  one  by  the  party  of  tbe  second  part,  and 
In  case  of  disagreement  these  two  arbilralom 
sbsll  choose  a  third  person  as  referee,  and  Ibe 
decision  of  these  three  persons,  as  to  tbe  value 
of  said  wall,  shall  be  final.  And  in  case  of  the 
exlenaion  of  said  party-wall  by  either  of  the 
parties  bereinunto,tben  tbe  other  party  shall,  up- 
on bis  joininK  to  or  using  said  wall,  pay  to  the 
party  buildiogtbe  same  one  balftbe  value  tber&- 
of,  the  same  to  be  determined  as  bereinbefora 
provided.  It  ia  further  agreed  by  and  between 
the  parties  hereinunto  that  the  several  covenants 
and  agreements  herein  contained  shall  extend 
to andbe  binding  upon  tbeir  several  beirs,  exec- 
utors, administrators  and  asaigni.  In  witness 
whereof  we  have  set  our  bands  this  seventh 
day  of  May,  1886.  in  presence  of.  parly  of  iha 
first  part.  G.  8.  Baldwin;  E.  W.  Baldwin. 
Party  of  tbe  second  part.  M.  F.  lAmaster." 

The  above  contract  was  duly  acknowledged. 
and  on  the  19th  day  of  May,  1886,  was  record- 
ed in  the  county  clerk's  office  of  Lancaster 
County.  During  tbe  year  1886  the  Baldwhis 
erected  a  brick  building  on  lot  9.  and,  in  pur- 
suance of  the  above  agreement,  constructed  a 
E arty- wall  on  tbe  line  between  lota  8  and  9.  one 
alf  of  the  wall  resting  on  each  of  said  lots. 
On  February  19,  IS8T,  Lamaster  sold  and  con- 
veyed to  Carlos  C.  Burr  and  Lionel  C.  Burr 
said  lots  7  and  8.  Tbe  deed  containa  the  fol- 
lowing covenants;  "Tbe  said  Milton  F.  La- 
master  does  hereby  covenant  with  aakl  Carioa 
C.  Burr  and  Lionel  C.  Burr,  and  their  beiis 
and  assigns,  that  be  is  lawfully  seised  of  said 
premises;  that  tbey  arefree  from  incumbrance; 
that  he  has  good  right  and  lawful  authority  U» 
sell  the  same.  And  said  M.  F.  Lamaster  does 
hereby  covenant  to  warrant  and  defend  the  tills 
to  said  premises  against  tbe  lawful  claims  of  all 
persons  whomsoever."  Afterwards,  the  Burrs 
erected  a  six-siory  stone  building  on  tbe  lota  pui^ 
chased  by  them,  butdidnot  use  said  party- wall.  . 
Tbe  piaiatifTs  brought  this  suit  for  damages, 
claiming  that  the  party-wall  agreement,  and  th« 
party-wall  constructed  by  tbe  Baldwins,  consti- 
tuted a  breach  of  the  covenants  in  the  deed 


IBBH  BtTBB  T, 

The  judgment  of  the  dlatrict  court  wu  for  tbe 
defeoduit 

The  main  quettioD  preseated  by  the  record 
b  whether  the  party-w&ll  Hgreemeut,  and  tbe 
partT-wKll  erected  in  punusnce  thereof,  cousti- 
tuted  a  breach  of  tbe  ooTeoaDtB  of  the  deed 
against  incumbiaticei.  An  locumbraDCeia  de- 
fined to  be  any  lieht  to  or  iolereat  in  land 
vhtch  may  sumist  Id  third  perMoa  to  the  dimi- 
nution of  the  value  of  the  land,  and  not  Incon- 
■iatent  with  the  paaalng  of  the  fee  In  It  br  tbe 
deed  of  conveyance.  1  Bouvler,  Law  Diet. 
765:  a  Oieeol.  £t.  g  242;  FHt*  v.  Puteg.  81 
Ulun.  S68:  Prtteott  r.  Trueman,  4   Hsbs.  027. 

By  the  contract  entered  into  between  Lamaa- 
ter  and  tbe  BatdwlnB,  tbe  latter  were  authorlKed 
to  construct  one  half  of  the  party-wall  on  the 
vacant  lot  owned  by  Lamaster,  and  he  cove- 
nanled  for  himself,  his  heira  and  aasignB  to 
pay  the  Baldwins  the  one  half  ol  the  coat  of 
tbe  wall  whenever  he  should  make  use  of  tbe 
•ame,  Thia  agreeiucnt  gave  tbe  Baldwins  an 
interest  in  tbe  natnre  uf  an  easement  in  the  La- 
master  lot,  and  constituted  an  incumbrance. 
The  (Allgatioa  to  pay  a  portion  of  the  coot  of 
the  wall  waa  not  merely  a  personal  covenant 
binding  upon  Lamaster,  but  was  a  burden 
which  ran  with  tbe  land  and  bound  bis  grantees 
to  pay  for  one  half  ot  the  wall  if  tbey  used  tbe 
•ame.  It  was  a  charge  upon  tbe  lot  conveved 
to  tbe  Burrs,  and,  until  it  was  used  by  them, 
the  Baldwins  had  a  right  of  property  in  tbe 
waU. 

In  BoBoge  T.  Maton,  8  Cusb,  SOO,  tbe  action 
was  brought  for  a  breach  of  covenants  against 
incumbrances.  In  an  agreement  of  parlitlon 
of  real  estate  Ijetween  the  owners  it  was  stlpu- 


tbe  tines  dividing  the  lota  from  a  contiguous 
lot,  and  that  tbe  owner  of  such  contiguous  lot 
should  pay  for  one  half  of  the  wall  bo  used  by 
him  whenever  he  should  made  use  of  the  same. 
A  lot  set  00  to  Benjamin  Joy,  one  of  the  par- 
ties to  the  agreement,  was  conveyed  by  bla 
heirs  to  John  P.  Loring  and  Henry  AndrewH, 
and  subsequently  It  was  by  them  conveyed  to 
Ezekiel  W.  Pike,  who  erected  bis  brick  dwell- 


veved  bis  lot  to  Luther  S.  Cusblng  and  wife, 
who  in  turn  conveyed  to  the  plaintiffs.  The 
contiguoua  lot  owned  by  Jonathan  Mason 


upon  his  death  set  oft  to  tbe  defendant,  who 
erected  tbareoaa  brick  dwelling,  in  which  the 
party-wall  was  naed.  The  plainllfl  sued  upon 
tbe  covenant  for  one  half  of  the  value  of  the 
party-walL  Tbe  court  in  the  opinion  says: 
"A  covenant  Is  said  to  run  with  tbe  land  when 
either  tbe  liability  to  perform  It  or  the  right  to 
take  advanlaKe  of  it  passes  to  the  assignee  of 
the  land.  The  liability  to  perform  and  the 
light  to  take  advantage  of  this  covenant  both 
pass  to  the  bdrorasslgnee  of  tbe  land,  to  which 
the  covenant  la  attached.  This  covenant  can 
by  no  means  be  considered  as  merely  personal 
or  collateral  and  detached  from  tbe  land. 
Tbete  was  a  privity  of  estate  between  the  cov- 
enanting parties  in  tbe  Isnd  to  which  the  cove- 
nant waa  annexed.  The  covenant  is  in  terms 
between  tbe  parties  and  their  respective  heirs 
and  H««ig«f,  It  has  direct  and  immediate  ref- 
»  L.  R.  A. 


erence  to  tbe  land.  It  relates  to  tbe  mode  of 
occupying  and  enjoying  the  land.  It  is  bene- 
ficial to  the  owner  as  owner,  and  to  no  other 
person.  It  is,  in  truth.  Inherent  snd  attached 
to  the  land,  and  necessarily  goes  with  tbe  land 
into  the  hands  of  ibe  heir  or  assignee."  Among 
tbe  many  decisions  sustaining  tbe  same  propo- 
sition we  olt«floaft<T.i7itown,]04  III.  11;  S«arp 
T,  C/uatAam,  68  Mo.  468,  B  West.  Rep.  878; 
Iiieliara»anY.  Tobts,  ISl  Mass.  407:  BrontmY. 
Coffin,  108  Masa.  ITG;  PUiU  v.  ^letUm.  ao 
Ohio  St.  414. 

In  tbe  case  of  Sharp  t,  Oheatham,  tupra. 
Roach  &  Biitt  and  Austin  Klliott,  being  tbe 


entered  into  a  written  agreement,  hj  which 
Roach  £  Stitt  agreed  to  erect  a  Mrty-wall  on 
tbe  Hue  between  the  two  lots,  and  Elliott  agreed 
that,  when  he  should  use  said  wall,  he  would 
pay  to  tbe  other  parties  one  half  of  so  mnt^  of 
the  wall  as  be  shouM  join  to.  Bubsequentlj 
Rosch  &  Stilt  erected  a  wall  along  the  line  be- 
tween the  lots,  and  six  inches  on  Elliotfs  lot, 
for  ninety  feet  in  length.  Afterwards  Elliott 
erected  s  buildineon  his  lot,  using  the  party- 
wall.  SubsequeoUy  Roach  &  Stitt  conv^^ 
their  lot  to  one  Bharp,  and  shortly  thereafter 
Elliott  conveyed  his  lot  la  Cheatham,  who 
erected  thereon  a  brick  eitenalon  of  the  building 
previously  erected  by  Elliott,  and  loined  the 
same  with  tbe  party-wall,  using  thirty  feet  in 
length  and  sixteen  feet  in  height.  Suit  was 
brought  to  recover  from  Cheatham  the  cost  of 
one  half  of  tbe  wall  used  by  bim.  It  was  held 
that  the  effect  of  anch  an  agreement  was  to 
create  cross-easements  as  to  each  owner,  and 
that  tbe  one  who  purchased  the  lot  with  notice 
would  be  bound  by  his  xrHutor'a  agreement  to 
pay  one  half  the  cost  of  the  party-vrall  upon 
using  It 

The  question  was  again  before  the  aame  court 
in  March,  1886,  In  the  case  of  Keoling  v.  Kotf- 
haas,  reported  in  88  Mo.  034  It  was  a  suit  U> 
enforce  the  provisions  of  apaity-wallRgreemeDt 
similar  to  the  one  In  the  cue  at  bar.  We  quota 
from  tlie  syllabus  of  tliatcase:  "An  agreement 
made  between  adjoining  owners  In  relation  to  a 
party- wall  erectea  on  the  division  lines  of  their 
lots  is  binding  on  tbe  portiei,  and  creates  an 
equitable  charge,  easement  and  servitude  upon 
tbe  lots  built  upon."  There  are  cases  holding 
Ihst  a  party-wall  agreement  like  the  one  before 


parties  to  It,  and  does  not  attach  to  the  land; 
but  the  weight  of  the  decisions  in  this  country 
ia  to  the  effect  that  it  attaches  to,and  U  a  charge 
upon  the  land. 

A  case  similar  In  Ita'fscts  to  the  one  at  bar  ia 
Maekey  r.  Barman,  84  Minn.  108.  One  Hurl- 
burt  and  the  defendant  Barmon.  owning  ad- 
joining lots  in  Hloneapolis,  entered  into  a 
written  agreement  that  Hurlburt  might  erect  a 
party-wall  on  the  dlvldine  line  between  the  lots, 
so  that  one  half  of  the  w^  should  aland  on  each 
lot,  and  that  Harmon  should  have  the  right  to 
join  to  and  use  tbe  wall,  by  paying  one  half  of 
tbe  value  of  so  much  thereof  as  he  should  use. 
The  agreement  was  acknowledged  and  record- 
ed. Hurlburt  erected  the  party-wall  according 
to  the  agreement,  and  afterwards  Harmon  con- 
veyed his  lot  to  tbe  plaintiff  Mackey.  by  adeed 
containing   covenaols  agaitist  incumtosnccs. 


JuDicui.  Oomr. 


Hor.. 


letbe 

wall,  paid  to  Hurfburt  $850,  being  one  half  of 
the  vftlUB  of  the  wall  used  by  tbem.  Suit  nas 
brought  against  Harmon  od  hfe  coTenants 
against  incumbrances.  Tbe  trial  court  held 
tliut  the  part;-wall  agreement  did  not  conetiLute 
n  legal  Incumbranca  Tbe  case  naa  reversed 
by  tbe  supreme  court.  Beny,  .r..  In  delivering 
tbe  opiuion  of  the  court,  soys:  "Tbe  easement 
in  the  plaiotlfTs  land.  In  favor  of  and  appurte- 
nant io  Hurlburt's.  is  a  right  or  inierest  In  a 
1  bird  person  in  the  former  10  the  diminution  of 
its  value,  and  therefore  an  Incumbrance  within 
the  authorirative  definition  before  given.  The 
«xiBLence  of  tbe  Incumbrance  does  not  depend 
upon  tbe  extent  or  amount  of  the  diminution 
in  value.  If  the  right  or  interest  of  the  third 
person  it  auch  that  the  ownei  of  the  servient 
eaiaie  has  not  ao  complete  and  absolute  an 
ownership  and  property  in  his  land  as  he  would 
have  if  the  rieht  or  Inteiest  spoken  of  did  not 
eslst,  his  lana  is  In  law  dimiulsbed  iu  value 
and  incumbered.  II  follows  that,  in  the  case 
at  bar,  the  existence  of  tbe  right  in  plaintiffs' 
land  conferred  upon,  and  as  appurtenant  to, 
Hurlburt's  land,  was  an  Incumbrance,  and  that 
therefore  the  covenant  against  incumbrances  in 
Harmon's  deed  to  plalutill  Mackcy  is  broken." 

The  Supreme  Court  of  Iowa,  in  Bertram  v. 
fTurtii,  Si  Iowa,  46,  held  that  where  the  owner 
of  a  vacant  lot  on  which  rests  one  half  of  a 
neighbor's  wall  conveys  tbe  same  with  a  cove- 
nant of  warranty  against  incumbrances,  tbe 
existence  of  sucb  wall  is  not  a  breach  of  the 
covenant.  This  case  Is  not  an  authority  in 
point.  An  examination  of  the  reported  case 
shows  that  it  is  based  upon  a  statute  of  that 
Slate,  which  confers  the  right  to  one  who  Is 
about  to  erect  a  building  contiguous  to  the  lot  of 
anolher  to  construct  one  half  oF  the  wall  on  his 
seiKhbor's  lot,  and  gives  the  latter  the  right  to 
make  use  of  Ibe  wall,  as  a  party- wall,  by  pay- 
ing one  half  of  tbe  expense  of  constructing  the 
same.  Under  such  n  statute,  the  existence  of 
a  partj-wall  would  not  be  an  incumbrance. 
The  covenant  is  presumed  to  have  been  made 
with  reference  to  the  provisions  of  the  Statute. 
As  we  have  no  law  in  Ibis  Slate  regulating 
pariy-walls,  it  is  obvious  that  the  decision  in 
Bertram  v.  Curlitia  not  applicable. 

In  Mohr  r.  FarmeUe.  11  Jones  &  6.  830,  it 
was  beld  that  ai>atty-wall  resting  upon  the  land 
of  adjoining  owners  is  not  an  incumbrance. 
In  that  case  it  appears  that  the  party-wall  was 
constructed  wholly  on  one  of  the  iwo  adjoining 
lota,  with  the  right  granted  to  the  owner  of  tbe 


other  contiguous  lot  to  use  the  same  u  a  par^- 
wall.  It  WHS  held,  both  in  tbe  opinim  aod 
syllabus,  that  such  right  constituted  an  Incnm- 
brsnce  upon  the  lot  on  which  ibe  wall  Stood. 
It  is  obvious  that  what  is  said  by  tbe  court 
about  party-wall  constructed  upon  the  lots  of 
adjacent  owners  not  being  an  incumbrance  i> 
mere  obittr  dieta,  and  was  not  pertinent  to  aaj 

SuestioQ  necessary  to  be  decided  In  tlie  proper 
etermination  of  the  casa 
In  EendrickM  t.  Stark.  87  N.  Y.  106.  it  vras 
beld  that  "party- wall  creating  a  community  of 
interest  between  adjoining  proprietors  is  in  no 
lust  sense  to  be  deemed  a  legal  incumbrance," 
That  was  an  action  to  enforce  tbe  specific  per- 
formance of  a  contract  for  the  sale  of  real  es- 
tate. Starkrefusedto  complete  his  purcfaa'e  on 
tbe  ground  that  two  of  the  wallsof  the  building 
on  tlie-premises  were  party-walls,  which  sup- 
ported the  buildings  on  adjoining  lota.  These 
walls  stood  part  on  the  premiscfl  purchased  and 
part  on  the  adjoining  lots.  It  is  doubtless  true 
that  a  pariy-nsll, between  two  buildmgs.  owned 
by  different  persons,  would  not  constitute  a 
bleach  oF  a  covenant  against  incumbrances,  for 
the  owners  have  a  community  of  Interest  In  lbs 
wall,  escb  having  the  right  to  support  bis 
building  by  that  part  of  the  wall  owned  by  the 
other.  It  is  difflcult  to  see  how  a  purchaser  of 
one  of  the  buildings  and  the  lot  on  which  it 
stands  could  be  damaged  bv  the  existence  of 
the  parly-wsll,  as  tbe  eascuik.'n:  of  support  ia 
mutual  and  reciprocal.  But  where  one  pur- 
chases a  vacant  lot  which  supports  the  half  of 
tbe  wall  of  tbe  building  erecica  on  the  adjoin- 
ing lot,  and  such  purchaser  is,  by  tbe  terms  of 
a  previous  parly-wntl  agreement,  obliged  to 
pay  part  of  the  costs  of  the  well  in  order  to  use 
it,  such  agreement  end  wall  is  an  incumbrance. 
The  plaintiffs  offered  to  prove  at  the  trial  that 
Ihey  did  nnt  know  that  tbe  wall  rested  upon 
any  partoflotS.  This testimnny  wasezcluded, 
and  we  thiok  properly  so.  Whether  or  not  iha 
plaintiffs  had  such  knowledge  is  immaterial  to 
their  right  of  action.  A  covenant  against 
incumbronces  covers  those  unknown  as  well  as 
those  known  at  the  time  of  the  purchase.  Bar- 
low  V.  McEinUy,  24  Iowa,  69;  ilcOmeen  v. 
itfye™.  60  Iowa,  256;  Burk  v.  //i7i,48  Ind.  53; 
Buyck  V.  Andrew,  113  N.  Y.  81,  S  L.  R.  A. 
78B;  Uerrick  v.  Moore,  10  Me.  813;  Priehard-<!. 
Atkinton,  3  N.H.  335;  Clark  v.  Conro^t  Eitale, 
S3  Vt.469:  KeUogg  v,  Malin.  50  Mo.  496;  Hvb- 
bard  v.  Norton,  10  Conn.  422;  Paruh  v.  Whit- 
ney, 3  Gray,  516;  Long  Y.Moler,  5  Ohio  St  871. 
The  judgment  of  the  Dutriet  Coart.it  rttened, 
and  tite  causa  remanded  for  further  proetedingl. 
The  other  Judges  concur. 


MASSACHUSETTS  SUPREME  JUDICIAL   COURT. 
Adrian  F.  GORDON 


Haiy  B.  CUMMmOS  et  at. 


1.   To  entitle  one  to  recorer  rtamagee  1 


for  li»Jurles  Feeetredtn  (aUIng  Into  u 
elerstor  well  on  anotbar's  premlsea.  In  an  so- 
tlon  In  which  be  rdles  solely  on  the  oommon-law 
oouDis,  be  must  offer  ovldence  wblob  will  JusiUy 
tbejury  Id  flndlnff  that besntered  snob  pi«niiBea 
br  some  tnvltatloD  or  authority  from  the  latter, 
that  be  was  tnjurod  In  so  dolns  br  some  want  ot 


NOT>.— JV«oUoeni%  baatt  of  (lofiUitv. 
The  baila  of  Uatillltr  in  negrllgenoe  caaei 
violation  at  sonu  lesai  duty  to  ezerdae  car 
aok  T.  A4ainB,  UbS.Y.U. 
8L.aA. 


I  Wbere  tbeie  la  an  opening  In  the  sidewalk  of  ■ 
to  the  public  street,  la  front  of  the  premises  of  a  person 
•   On-    who  uses  It  for  bis  private  oonvenienoo,  he  must 

'  ezerctse  reasonable  oaie  and  dlUsenoe,  not  onlx  In 


QoasoR  T.  CumnsoB. 


diM  Okre  tor  irhlQli  the  latter  iireapoiulble  In  the 
oonstruotloa  or  msDBtremeDt  of  tbe  portion  of 
tbe  premises  vhtofa  be  was  eutborlied  (o  uae,  and 
that  he  MmseU  wai  In  tbe  exerolM  of  due  care. 
S.  irtbe  ArldAnce  offisradbr  plalntUTln 
Aa  kotlon  to  recoTer  dmm^gaa  far  p«r- 
■ODsl  Injuries  Is  BufHclent,  If  tielleved,  to  author- 
ize the  Jur;  to  flud  In  bia  ravor,  the  caae  should 


3.  The  mainteiiBAioe,  hy  ten&Dta  of  Uie 
app«r  Moriaa  of  a  bnllding,  of  bozo* 

tor  tbe  reception  of  their  mail  IQ  a  low< 
ballwB7  thereof,  which  Ig  entirely  under  the  coi 
trol  Of  the  owners  of  the  building,  will  authorlie 
thejurrto  find  that  a  letter  carrier  who  enters 
tb»  hallway  for  the  purpose  of  placing-  mail  In 
the  boxes  does  so  br  the  Implied  Invitation  of 
such  owners;  and  It  is  immaterial  that  the  bulld- 


ft  atrset  to  ^  •larator  wall,  which  is  t 

the  same  KcoenU  appearanoe  m  tbeentninoe  to 
hallway  leadlns  Into  the  tmllding  rrom  which  It 
separated  br  a  po«t  only  a  foot  wide,  will  ]  ustlt: 
a  jury  In  ending  the  owners  of  the  building,  who 
bare  control  of  the  elevntor,  guilty  ot  ncgllttenoe 
In  sn  Rctlon  against  them  tor  damages  by  ope 
Who  tallB  Into  the  well  while  rightfully  seeking 
toentertbebuUdlng.althougbbtsbualneSBla  with 
a  tenant  occupying  another  part  ot  the  bulldluir. 
-S.  A  pereon  *»—■'"'"■  with  the  premUaa 
la  DOt  gniltr  ofoeipUxenee  aa  msitter 
of  lair  In  falllPK  hito  an  elevator  well  by  the 
Bide  Dt  the  entmni'a  to  a  bulldlpg.  Into  whloh  he 
wu  attempting  to  go.  If  the  place  was  dark  and 
the  entrance  to  tbe  elevator  well,  which  was  usu- 


iprotected,  and  he,  after  stepping  upon  tbe  sill, 

felt  for  obstructions  and  flndlny  none  oonoluded 

he  was  In  the  right  place  and  took  the  next  step, 

which  precipitated  him  to  the  bottom  ot  the  welL 

(November  IB.  ISBD.) 

REPORT  from  tbe  Superior  Court  for  Suf- 
folk Count;  for  the  opinloii  ol  tlie  Bu- 
preme  Judicial  Cnurt  of  an  actioD  broufcht  to 
recover  datnagea  (or  personal  injuries  alleged 
to  have  resulted  from  defendants'  ncKlIfrence, 
in  wblcb  a  verdict  bad  been  dlreclea  for  de- 
feadanis— tr  tbe  order  nas  correct  the  verdict 
to  stand,  otberwise  a  new  trial  lo  be  granted. 
J/ew  trial  granted. 
The  facis  sufflcientlj  appear  in  tbe  opioloii. 
Mr.  John  D.  Itong,  for  ploiulia: 
Plaintiff  was  not  a  trespasser  (Parker  y.  Bar- 
nard, 185  Mass.  116),  nor  ucinvited,  as  in  Mo- 
Inlira  y.  Bobertt,  1  L.  a  A.  G]»,  149  Maaa. 


4S0. 


g  entered  defendant's  bulldiog  auder  an 


1;  Davit  t.  Ctntml  Cong.  Boeiety,  18»  1 
8(t7;  Ijooneyy.  McLean,  Id.  8S-^i  Latroj/dr. 
Go^ey.  188  Mass.  316, 

Wheiber  or  aoE  plaintiff  was  exercising  dna 


making,  but  in  keeping  It  sate  and  secure.  Dlok- 
•on  V.  HoUlster,  US  Fa.  tZl. 

A  traveler  has  a  right  to  asume  that,  not  only 
the  public,  bill  private  owners,  have  performed 
their  duty,  unless  theie  la  something  reasonably 
apparent  to  give  him  notloe  or  cause  some  appre- 
hension ot  daoKer.    ibid. 

Liability  for  negligence  In  leaving  a  ladder  on  a 
narrow  sidewalk  In  a  gangway  where  people  were 
aoouatomcd  to  pass  Is  not  excused  by  the  fact  that 
the  gangway  vras  private  property  belonging  to 
other  persona  and  was  dangerous,  aarke  r. 
Bhode  Island  Electric  Lighting  Co.  IS  H.  L . 

Where  a  polloe  oScer  In  pursuit  of  a  dlrorderly 
person  fell  over  the  unprotected  edge  of  a  lot, 
wblcb  bad  been  left  as  a  result  ot  the  city's  act  In 
grading  down  the  street,  the  owner  of  the  lot  Is  not 
liable  for  Injuries  sustained  by  his  death.  Woods 
T.  Lloyd  (Fa.)  Nov.  B,  U88. 

No  recovery  can  be  had  against  the  ownera  of  the 
-premises  tor  the  death  of  ■  watchman  In  the  em- 
ployment of  a  private  detective  agenoy,  by  falling 
into  an  area  from  an  alley  through  which  It  wss 
Ills  duty  to  pass  hourly  at  night,  where  the  area 
was  separated  from  the  alley  by  a  stone  ooploe 
•even  Inches  high  and  two  feet  wide,  snd  from  Its 
location  between  buildings,  wblcb  came  cut  flush 
with  tbe  alley,  lie  could  always  determine  where  It 
WBB,  even  on  a  dark  night,  and  there  la  nothing  to 
«how  bow  be  oame  to  fall  therein.  Elond  v.  Bmith, 
118  N.  Y.  KIS. 

An  area  three  feet  wide  and  elgbt  teet  deep,  be- 
tween the  t«ar  ot  a  building  and  an  alley  which  Is 
used  only  by  persona  having  boslnenwlth  the  rear 
ends  ot  tHiildlngs  abutting  Uiereon,  and  aJmoat  ex- 
clusively during  bnslneSB  hours  In  the  dayllme, 
*ato  whleb  It  Is  Impossible  for  anyone  to  taL  from 
•be  street  wltfaout  going  over  a  stone  coping  seven . 
ncbsa  hlyh  and  two  teet  wide,  while  the  sldca  are 
•  L.RA. 


Inclosed  by  the  walls  of  buildings.— Is  n 
sanoe.  snd  tbe  owner  Is  not  liable  tor  neg 
In  leaving  It  in  that  condition,    Jbid. 

A  woman  who  entered  a  publlo  dining-room  by 
the  usual  door,  to  which  she  was  accustomed,  and, 
Bfterdlnlngata  table  further  In  the  rear  than  that 
at  which  she  usually  took  her  meals,  opened  a  door 
In  the  side  ot  the  apartment,  for  the  purpose  of  re- 
tiring therefrom,  and  was  precipitated  down  a  flight 
of  stairs  leading  to  tbe  cellar,  cannot  recover 
against  tbe  keeper  t>t  such  dining-room.  QaSney 
V.  Brown,  IHl  Uass.  4!B. 

Duty  and  liability  of  landlord  to  keep  premtssala 
sate oondlUon.  SeenousloPeresv.&aybaud (TeiJ 
T  L.  B.  A.  SH);  Schmidt  v.  Bauer  (Cal.)  B  I-  R.  A.  (601 

In  order  to  render  the  owner  at  property  liable 
for  Injuries  BUstalned  by  a  person  coming  upon  tha 
proiKTty  the  person  injured  must  have  come  upon 
tbe  premises  by  mvltaCion  of  the  oimer,  either  ex- 
press or  Implied,  as  where  a  customer  enters  a  shop 
tor  tbe  purpose  of  purtihaslng  goods.  Freer  v, 
Cameron,  lRlob.L.ea:  Ackert  v.Lanslng.  ESN.  Y. 
Bte;  Nave  V.  Flack,  n  Ind.Htt;  Chapman  v,  Both- 
weaBI.  BL&BI.  ISS. 

Where  a  man  lovlUa  the  public  to  use  a  part  of 
his  land  by  connecting  It  with  a  sidewalk,  he  must 
exercise  due  diligence  to  keep  It  in  a  resAonably 
safe  condition.    Tcmle  v.  Hampton,  LOi  HI.  S7S. 

A  mere  passive  acquiescence  by  an  owner  or  00- 
oupler  in  a  certain  use  ot  his  land  by  others  in- 
volves no  liability ;  but  If  he  directly  or  impliedly 
Induces  persons  to  enter  on  or  pass  over  his  prem- 
Isesbe  thereby  assumea  an  obligation  that  tbey  are 
In  safe  oondlttoo.  Sweeny  v.  Old  Colony  ft  N.  K. 
Co.  10  Allen,  979;  NIobolson  t.  Erie  B.  Co.  ti  N.  T, 


Jfodtitvau 

Tlie  owner  of  a  private  building  being  erected  on 
1  privata  lot  owsa  no  duty  to  treapaasn  or  Idlani, 


HAsucHUBBTm  SopBXHB  Judicial  Couht. 


NOT^ 


It  b  negllgrace  to  allow  nich  m  onpiatdei 
exposure  u  tbe  one  in  tbis  caw  to  exist. 

Oaeit  T.  Omtral  Cong.  Boeiap,  130  Hass. 
867. 

DefendMits  had  not  let  the  wbole  building 
and  were  so  far  the  occupiers  of  the  buildiiur 
tbit  the;  were  liable.  It  was  "  tbeir  duty" 
and  tbey  bad  "  tbe  rlrht  wltbout  tbe  conseiit 
of  the  tenants"  to  mske  the  elevalOT  entrance 
•afe. 

MeSm  T.  Morrill,  136  MaM.  540;  KM)/  r. 
Boyltton  Mariett  Auo.  14  Qrav,  34B;  Headman 
r.  Oomtaji,  126  Maes.  874.  Bee  Larw  t.  Far- 
rmOrlei  C!:i.  116  Mass.  67,  a  case  veiy  much  In 
point;  also  EllioU  v.  Fray.  10  Allen,  873. 

Mr.  WmUuB  A.  GatBtoD,  for  defendaDts: 

The  openiDK  i"  the  nail  of  the  building  for 
accese  to  the  devslor  from  the  street  was  onU 
•ide  the  limit  of  the  BUeet.  and  tbe  pldntiff  did 
not  enter  br  the  InvltatioD  of  tbe  defendants, 

Melntirtv.  SoberU.  4  L.  R.  A.  C19, 140  Hasa. 
460. 

This  ca«e.  In  tbe  absence  of  evidence  of  the 
control  of  tbis  entry,  and  of  evidence  ahowing 
knowledge  by  the  defendants  of  the  use  made 
of  It,  rcsolTea  iUelf  simply  into  tbe  case  of  one 
towards  whom  the  defendants  owe  no  obliga- 
dona,  who  falls  fnlo  an  excavation  made  on 
tbe  propertv  of  the  defendant,  and  must  be  de- 
cided by  Hovland  v.  Virumtt,  10  Met.  871. 

The  fact  that  tbe  defeodanU  hnew  that  the 
doorway  into  619  Albany  Street  would  be  used, 
•nd  that  a  person  In  the  exercise  of  due  care 
mirht  in  tbe  nigbMime,  while  iDtenrling 


Bbwland  t.  Ttneent,  tupra/  Beardmt  t. 
TTkomosOTi,  1^  Ubbb.  387. 

Platniia  was  not  in  the  exercise  of  doe  can. 
Wbm  he  did  not  find,  when  he  reached  out 
his  hand,  theprotection  from  the  danger  whidk 
be  knew  eiisled,  he  should  not  bave  gotW' 


angei  were, 
ftjrier  t.  Oarea  Mfy.  Co.  1  New  Eng.  Rep. 
0, 140  Mass.  190;  OOmt  v.  Qviid,  4  New  Bdk. 


peraouB   entering  in  the  darkDi... 

opening  wer«  very  disBlmilsr  in  appearance. 
Tbe  difference  between  them  was  plain  and 
obvioua  Tbe  building  was  let  for  manufac- 
turing purpoeea  only,  and  not  for  offices.  The 
workmen  would  have  no  reason  for  entering 
after  dark;  the  building  was  to  be  entered  by  no- 
purchasers.  Itcouldnot  have  been  anticipated 
that  persona  might  atteiQ(it  to  enter  after  busi- 
ness hours.  In  other  words,  there  were  no  rea- 
sonable BTOunila  for  aniidpating  s  mistake  in 
Ihe  openiiiK,  for,  during  all  boiirs  when  it  could 
be  expected  thatpersoos  mitrbt  lawfully  enter, 
therenasnopossibiliiyof  mUtahe.  A  mistake 
could  only  be  made  when  a  use  was  made  <tf 
tbe  building  not  cod  tempi  a  ted. 

ZoOiteh  V.  TarbeU,  10  Allen,  886;  FeUA  v. 
AVm.  98  Mass.  578;  MMm  v.  Morrill.  12» 


«r  to  pmsona  vtsltlns  Uie  premises  merel7  tor  their 
IndlTtduii]  benefit  or  tor  cuiioBlt}',  otber  than  that 
be  shall  IntUot  upon  them  no  wUlful  or  wanton  In- 
Juiy.    Campbell  v.  Luasroid.  88  Ala.  US. 

A  land  owner  b  under  no  duty  to  a  mere  tres- 
pa«er  to  keep  bis  premises  safe;  and  the  fact  tliat 
tbe  trespasser  Is  an  iulsnt  does  not  raise  a  duty. 
Frost  V.  Saateru  R.  Co.  t  New  Bng.  Rep.  W. «  N. 

H.za). 

A  trespsner  ordlniirUy  assumes  all  risk  of  dancer 
from  the  condition  at  the  premlseB.  and  In  order  to 

reoover  must  show  that  on  Injury  was  nantoolj  In- 
flicted, or  tbat  the  owner,  tielTis  present,  might 
bave  prevented  the  Injury  by  tbe  exercise  of  rea- 
sonable OBresner  discovering  the  dan^r.  Clark  V. 
Ilaacheeter.  B2  N.  H.  GTT :  Stole  v.  Manchester  t  Ii. 
B.CO.  KK.H.US;  Morgan  v.  Hallowell.ST  He.ait: 
JlcAlpln  V.  Powell.  70  N.  T,  1S8 :  St.  Louto,  V.  k  T. 
H.  H-Oo.  T.  Bell,  nnLTS;  a»rin  v,  Chlosffo,  97IU. 
at;  Wood  V.  Independent  School  Dlst.  4i  lows,  Six 
GramlloliT.Wurst.B8  Pa,  71;  Cauley  v.  Plttsburgb, 
C.  ftBt,L.R.Co.96Fa.8Gei  GlUespla  v.  Ho6owan. 
HO  Fa,  144:  Hanvon  v.  Atlerton.  L.  ELI  Siob.!88; 
Froet  T,  Eastern  B.  Co.  1  New  Bdk-  Bep.  BBS,  H  M. 
H.  23). 

In  casce  where  cerlnln  duties  exist  Infants  may 
require  greater  oare  than  adults,  or  a  different 
care,  but  precautionary  measures  having  tor  their 
object  the  proti«tlon  of  tbe  pubUo  must,  as  a  rule, 
bsve  reference  to  all  daasee  alike.  Nolan  v.  New 
Tork,  N.H.ft  H.  RCa.&3ConTi.4«l;  Frost  v.  ^st- 
em U.  Co.  4  New  Eng.  Rep.  ISO,  eilt.a.iSO. 

Merely  BuDerIng  or  permitting  Che  use  of  a  lot  by 
eblldren,  and  abstaining  from  driving  them  oS,  ta 
nor  an  invitation  which  would  impoeeany  duty  or 
roapOQBlbllity  tor  the  condition  of  the  lot.  Davis 
v.CentrSl  Cong.  Society,  ISSUass.Sn';  Horrisseyv. 
bslem  R.  Co.  IM  Mass.  Sn :  Severy  v.  Hloheison, 
no  Hass-aM;  Caneton  t.  Fnuuonla  L *  B.  Oo.  W 
tL.R.A. 


Hfg.  Co.  8  Hew 


Where  a  person  comes  upon  the  premieee  Of 
another  as  a  bare  lioenaee  and  without  InvllstJon, 
and  tbe  owner  passively  acquiesces,  br  ii  not  liable 
for  DsgUgence  by  reason  of  a  mere  defect  lo  tbe 
premises,  assueb  person  has  taken  sU  the  rlskupoa- 
himself.   Cuslob  V.Adams,  lie  N.T.U. 

But  an  ewner  would  be  liable  tor  bringing  toi«» 
to  bear  upon  tbe  Uoeosse's  person ;  as  by  running 
him  down  wltboat  proper  warning.  Byroe  v.  Ifew 
York  dent,  ft  H.  B.  B.  Oo.  S  Oeot.  Bep.  Sae,  104  N.  T. 
88£;  !hylorv.DelswareftH.0anal0o.4Cent.  Kep. 
fiza.  lis  Pa.lffi.lTS;  Metcalfe  v.  Ounard  B,e.Oo.» 
New  Eng.  Bep.  aos,  147  MoRS-W;  Balohelor  t.  Fosk. 
teKnie.  K  R.  U  Q.  B.  Div.  4T4. 

A  bole  In  a  bridge  oonfltmoled  br  a  penon 
charged  with  no  afflrmatlve  aotln  relaUon  tbeieto, 
whicb  has  eilsled  uaoonoealed  for  saveral  yeaia.  Is- 
not  a.  trap  tenderleg  innooent  persons  subject  to 
Injury,  so  as  to  oraate  a  liability  upon  the  person 
maintomiiur  it  for  damage  to  a  mere  licenses  of  Its 
use.   Cuslok  V.  Adams,  ¥Upni. 

The  f  sUure  to  prohibit  posnge  over  on  eight-toot 
strip  of  land  between  two  bouses  wbiob  have  no 
other  passage  dlretitJy  between  them  does  not  ooo- 
stltute  Invltallon  or  lioense  sulDolent  to  charge  tbe 
owner  with  liability  tor  injuries  to  a  person  going 
tbereuinn  from  tailing  Into  an  exoavstion.  Bear- 
don  V.  Thompson,  140  Mass.  tO!, 

One  owes  no  duty  to  a  mere  lloensee  to  keep  safe 
bisprembMB.  BeenoCe  to  Bcbmldt  v.  Bauer  iCaLlS 
L.R.  A.SaO;  Holmes  V.  North  Bostem  a.Co.L.R. 
4  Eicb.  £ST ;  Blsokmore  v.  Toronto  Btieet  B.  Oo.  ■» 
U.  a  Q.  B.  17B, 

As  to  lbs  dlaUnotlon  between  what  Is  due  lo  one 
OD  the  premises  by  Invltattoa  snd  a  mere  Uasnsaft, 


18M. 


GOSDOH  T.  OtJUUNGa, 


HiH.  545;  MUOer  t.  ffOraOy.  ISa  Mus.  189; 
eoAMv  7.  Awm,  160  How.  4TB. 

Tlu  landlord  la  nodei  no  oommon-lsir  lia- 
bility to  penoDS  enterlDg  bla  buildinK  Id  ezecu- 
doD  of  4  goTerDment  dutv. 

ftnlw  V.  atmord,  180  MaM.  116. 

A  UcensK  goea  upon  land  at  hla  own  rlik, 
and  most  lake  tlie  premiaea  aa  he  finds  tbem. 
An  open  bolewblcb  la  not  concealed  otbenrlM 


Tarbdl  and  Btardtn  ▼.  Hump- 


jlcenaee  n. . . 
ZoOUeh  T 
toKftttpra. 

Devsna,  J.,  dellreied  tba  opinion  of  tbe 

In  OTder  that  the  plalntlfF  should  maintain 
bis  action,  In  which  he  relied  solelv  on  the  com- 
mon-law counts  of  bis  declaration,' It  was  nectw- 
lar;  that  be  should  ofFer  evidence  which  would 
have  Jnstifled  the  Jur^  in  finding  that  he  en- 
tered or  all«mpted  to  enter  upon  the  defendants' 
premiaea  by  aome  invitation  or  authority  ^rom 
them;  that  he  was  injured  in  so  doing  by  aome 
want  of  due  care  for  which  ihey  are  responsi- 
ble In  the  conalnictlon  or  the  management  of 
the  approach  to  the  entrance  he  waa  authorized 


to  use,  hy  means  of  which  neelect  be  waa  In- 
jured, and  that  he  was  blmnell  in  the  ezerclse 
of  due  care.  It  is  not  neceuary  to  decide  that 
upon  the  evidence  offered  Ibejury  should  havn 
found  in  tbe  plaintiff's  favor  on  tliese  three 
propoeittons.  If  It  waasnfQcient,  if  believed,  lo 
have  authorized  them  so  to  do,  the  case  ahould 
have  been  submitted  to  them. 

The  plalntlQ  was  a  United  States  letter  cai^ 
rier;  the  place  which  he  Bought  lo  enter  was 
known  aa  No.  619  Albany  Street.  It  waa  al- 
najsopeu,  having  no  door  to  close  it,  Ai^cend- 
ing  from  lis  threshold,  which  itself  constliuied 
tbe  first  alep,  waa  a  flight  of  four  or  five  steps 
to  a  door  which  opened  upon  an  entry  or  hall- 
way, in  which  were  three  or  four  boxes,  placed 
there  for  the  accommodation  of  the  plaintiff  by 
the  tenants  of  the  defendants,  who  occupied 
thevariousstorlesofihe  building,  fortbe  recep- 
tion of  llieir  mail  matter.  Among  the  real  was  a 
bor  for  thai  purpose  for  the  mall  matter  of  Hel- 
lish, Byfleld  &  Co.,  who  were  tbe  tenanta  at  will 
of  the  defendants  of  the  tblrd  and  fourth  floors 
of  the  building,  and  for  whom  the  plainliS 
had  a  letter  which  he  waa  seeking  to  deliver 
hy  placing  It  in  their  box.  The  hallway  Into 
which  the  plaindft  sought  toenler  had  a  flight 


It  la  the  duty  of  eveiT  penon  to  take  care  of  Us 

own  waXOtit  and  not  to  walk  alons  lo  the  dark  wltb- 

outallsbt  todbolontohlm  anrdanaer.   Wilkin- 

■OD  T.  FaliTla,  1  Burtat.  AC.  (88. 

It  the  plalntura  want  of  common  care  and  pru- 

M  of  tbe  Injury,  be  oaanot  T«oover 

-r.  wutoomb,  a  Vi.  UTi  Whlt- 

ind  In  the  e»A  lo  a 
.  lowUohhebMenteradothlsown 
■nd  without  dlreoUoD  from  the  owner,  la 
hlmaoU  reoponslble  tor  his 
Jured.   BedeU  r.  Berkey,  TS  Mloh. 

An  open  bole  In  land,  wbloh  ta  not  ooncealed 
othenrlae  than  by  darkness,  is  a  danger  which  a  H- 
ceiMee  must  avoM  at  bla  periL  Beardoov.Tbonip- 
son,  14*  Haaa.  ta-.  Sweeny  r.  Old  Colony  *  N.  R.  Co. 
10  AUen.  HB,  Sit;  ZoetiiscA  v.  Tarbell,  Id.  8»i  HbId- 
lain  r.  Beaton  ft  p.  R.  Co.  a  New  Ens-  Bep.  sat.  14T 
Ifaaa.  ue;  niea  v.  Boattm  ft  A.  B.  Co.  Itt  Hasa.  BH: 
Hounaell  v.  amyth.  7  a  B.  N.  8. 191;  BuUlranv. 
WatM*,  M  Ii.  a  L. ««  Parker  T.  Portland  Pub- 00- 

nue.im 

All  peiaoDa  who  itray  about  other  people's  piem- 
laea  at  their  own  will  mutt  look  out  tor  their  own 
satety.    Bedell  t.  Berkey.  tapra. 

One  who  ooenplee  a  part  at  a  building  BHUmee  all 
rtoka  erlalns  from  tbe  proper  and  ordlaarr  use  of 
the  remainder  of  the  boUdmrby  its  other  oooupant, 
nnder  whom  he  enters.  Henoe,  where  one  reotlns 
a  portion  of  a  planlns-mlll,  with  the  right  otlngrow 
and  BBTea,  waa  Injured  by  beinc  Bboek  by  ttmbeca 
thrown  from  the  npp«r  story.  In  the  ordinary 
ooniM  of  tbe  other  occupant's  bnalneaa.  there  being 
no  negUireooe  on  the  tatter's  part,  he  had  no  right 
of  reooreiy.  AUen  v.  JohnBon,  i  L.  B.  A.  AM,  Tl 
lDoh.8L 

erwhoooma  to  a  manufaaturlog  eatat>- 
therwlse  has  no  right  to 
abooaa  for  hlmaelt  hta  meanB  ot  ingreas  and  egreo, 
aod  determloa  where  bulky  anloles  shall  be  nn- 
loaded,  or  to  unload  tliem  wltbout  inquiry  and  no- 
tlaa:aDdifhedo«aBoitlsathlaownrlBk.  Badallv. 
Berkey.  twpr& 
flL.B.A. 


InFOnythv.Boatoo  ft  A  K.  Co„  lOO  Hasa.  BIS.  a 
.Msaenger  on  defendant's  oara  at  night.  Instead  of 
walking  along  Uie  platform  voluntarily  stepped 
from  It  Intending  to  go  obliquely  acroa  the  track 
'  Uie  highway,  and  when  he  stepped  olT  fell  Inloa 
cattle  guard  aoroag  the  truck  and  was  Injured;  the 
darkDGM  was  suoh  that  he  felt  with  hla  foot  tn  And 
the  edge  of  the  platform  but  did  nothing  lo  a^ 
oertsln  what  would  be  found  on  stepping  trom  the 
platform.   Itwasheld  thatheoouldnotreoover. 


One  who  maiotalns  an  elevator  shaft  opening  to 

sidewalk  on  aolty  street,  but  separated  therefrom 
by  a  stone  Untel  three  Inchee  high  and  eighteen 
Inches  thick,  tbe  opening  being  flveoralx  feet  wide, 
la  not  llatde  tor  [njurles  toapanar-by  who  Is  pushed 
Into  such  shaft  by  reason  of  the  backing  up  on 
the  sidewalk  of  a  bone  attached  t«  a  wagon  being 
unloaded  in  front  of  the  premMa.  Uelntlre  v. 
Boberta,  1 L.  B.  A  SU.  Itf  IfaM.  Ua 

A  tenant  approadilng  an  elevator  ahaft  kept  in 
the  building  tor  the  uae  of  tenanta.  and  operated 
by  the  laodlord  or  hla  servanta,  la  not.  aa  matter  of 
law,  guilty  of  oontrltnitory  negligence  In  steppmg 
through  tiie  door  of  the  shaft  without  looking  or 
llstanlngfortheelevator.wherelt  la  opened  on  the 
outside  by  a  boy  who  haa  often  had  oharge  of  the 
elevator,  and  whom  the  defendant  supposea  to  be  on 
the  elevator,  tbe  elevator  shaft  not  being  Ugtated. 
Touaey  v.  Roberts,  114  N.  T.  SO. 

In  an  action  by  a  passenger  against  a  hotel  pro- 
prietor for  Injury  caused  by  the  tall  of  a  bydraulia 
elevator,  wheie  It  i*  shown  that  the  elevaior  had 
all  known  safety  appUanoee.  and  defendant  had  no 
knowledjraor  reaeonatile  cause  to  believe  there  waa 
any  danger  from  air  oomlnfc  trom  tbe  street  pipe, 
he  would  not  t>e  liable,  even  It  he  knew  that  Uie 
water  was  t>elng  shut  off  from  tbe  street  main. 
BbattUQk  V.  Rand,!  New  Bng.  Rep.  B7S,  142  Maas-SX 

Where  plaintiff,  while  lawfully  )□  delendant'a 
waiehouse,teU  into  an  elevator  well  wbloh  be  knew 
of  and  could  have  avoided,  his  teetlmonvtbat.  when 
near  tbeelevator.  sometb  Jng-  f  ell  and  struck  him  and 
be  fell  upon  bla  back,  without  proof  thatanyttalog 
was  out  of  place,  or  other  evidence  of  negUgeuce, 
will  not  make  defendant  UabJa.  Hue/ t.  OahleD' 
beck,  in  Pa.  as. 


Uabuc 


BTTS  SUTBBIfB  JmnOIAI.  COUBT. 


ot  Btaira  which  led  lo  the  next  story.  The  de- 
feudanta  occupied  Ibe  bull  ding,  and  there  was 
nothln);  which  tended  to  show  Uiat  tbis  hallway 
wBi  leased  or  that  the;  did  not  have  the  entire 
maDagementot  it  Awatcbniaa  also  employed 
by  them  had  the  general  charge  of  the  build- 
ing dnrlDg  the  olfiht,  taking  control  of  it  from 
bIk  in  the  evenlag  until  Biz  in  the  morniog. 
How  long  theae  letter  boxea  had  been  in  the 
entry,  or  how  often  the  plaintiff  had  Tisited 
them  on  bisduty  as  aletter  carrier  does  not  fully 
appear  by  the  report,  but  their  eiisteoce  in  so 
public  a  place,  which  wbe,  bo  far  sa  appearB, 
entfrely  in  the  control  of  'he  defendants,  could 
not  bare  been  without  their  knowledge,  and, 
whatever  the  rights  of  the  tenants  or  their  serv- 
ants may  have  been  in  Ibeeoliy,  afforded  some 
evidence  that  the  boxes  were  there  by  iheir  au- 
thority and  permission,  and  that  the  letter 
carrierin  visilinj;  tbem  in  the  performance  of 
bis  duty  came  there  by  the  Implied  invitation 
of  the  defendants  for  the  convenience  of  their 
tenants,  or  at  least  thai  he  was  authorized  to  l>e- 
lieve  that  he  came  there  by  s^ch  an  icvilalion. 
While  the  building  was  intended  for  work- 
shops and  while  there  were  no  offlces  In  It, 
it  was  still  one  where,  to  some  extent,  at  least,  ' 
the  tenants  received  letters,  and  there  was  a 
preparation  acd  adaptation  of  the  entry  or  hall- 
way for  the  plainliff's  use  which  might  well 
lead  him  to  believe  that  he  might  safely  enter 
in  the  performance  of  his  tluty.  Bakfr  v. 
Barnard,  185  Mass,  116;  Stoeenyv.  Old  Colony 
&  X.  R.  Co.  10  Allen.  888;  Learoyav.  Gaffeny, 
1B8  Mass.  815;  Ixinie  y.  Farrtn  HoUl  Co.  118 
Uass.  AT. 

If  the  plainiifl  was  authorized  and  induced 
to  enter  this  hallway  there  was  also  evidence 
of  a  want  of  due  care  in  the  management  of  the 
elevator  well  down  which  the  plaTntiS  fell.  It 
opened  directly  upon  the  street  about  twenty 
inches  back  from  the  line  of  the  street  by  a 
doorwsy  framed  in  granite,  Its  threshold  being 
some  eight  inches  high  frointbeflnggingof  the 
the  street  Separated  from  this  elevator  door- 
way by  a  stone  post  one  foot  wide  was  the 
entrance  of  about  the  same  dimensions  and 
construction  which  ted  up  1o  the  hallway  of 
which  we  have  already  apolieD.  Its  threshold 
was  at  the  same  height  as  that  of  the  elevator 
entrance,  and  was  a  continuation  of  it,  but  waa 
not  quite  so  wide.  The  elevator  entrance  was 
provided  with  an  up-and-down  sliding  door, 
which,  when  down,  closed  the  entrance,  and 
with  achain,  which,  when  booked,  bunglooHely 
across  it.  The  evening  when  the  accident  oc- 
curred the  elevator  door  was  opened  and  the 
chain  unhooked.  It  was  quite  Jarh.  there  was 
nolightoD  the  outside  of  the  building,  although 
there  waa  a  gas  li^rht  at  about  a  distance  of 
rizty  feet  ana  an  electric  light  at  a  distance  of 
a  hundred  and  twenty  feet.  The  sidewalk  Id 
front  of  the  building  did  not  extend  in  front  of 
cither  the  elevator  entrance  or  that  of  number 
019.  the  Inierventng  space  being  the  flagging 
af  the  street  bo  that  teams  could  bach  up  to 
twth  of  these  entranoes.  Upon  this  state  of 
lacta  there  was  evidence  of  a  want  of  doe  care 
In  leaving  the  elevator  entrance  thus  exposed, 
and  the  plaintlFa  testimony  tended  to  show 
that  while  seeking  to  enter  at  number  619  he 
■tepped  Into  the  elevator  entrance  and  was  pre- 
cipitated down  the  well.  He  hid  a  Hght  to 
•  L.B.A. 


danger,  and  that  an  entrance  by  its  side,  es^y 
to  be  mistaken  for  it,  would  not  be  left  open 
and  unincloned  by  any  barrier  at  a  time  when 
it  waa  not  in  use.  Without  any  light  directly 
upon  it,  with  the  door  open  directly  upon  the 
elevator  well  with  the  chain  unhooked,  it  might 
certainly  be  held  by  a  jury  tbat  there  was  a 
carelessness  in  its  management  which  would  ez- 
pose  anyone  to  serious  danger  who  was  law- 
fully approaching  the  entrance  lo  tbe  hallway. 
Tbere  was  also  evidence  that  for  this  condition 
of  things  tbe  defendants  were  responsible. 
While  tlieir  tenants  bad  the  authority  to  use 
this  elevaior  it  was  their  duty  to  see  tbat  while 
not  in  use  by  tbem  It  was  in  a  safe  condition 
for  those  who  were  passing  in  theslreet  or  law. 
fully  seeking  access  lo  their  building.  They 
furnished  the  power  by  which  Ihe  elevator  was 
run,  although  Che  tenants  used  it  for  freight 
purposes  duriag  the  day.  But  tbe  defendants' 
servant,  the  watchman,  was,  in  tbe  language 
of  the  report,  "nupposed  to  shut  the  elevator 
at  six  o'clock  at  night."  By  this  we  under. 
stand  that  it  was  his  duty  so  to  do,  and  on  the 
night  of  the  accident  he  was  at  the  building 
before  the  accident  happened.  II  waa  thus 
apparently  by  the  neglect  of  their  own  serv- 
ant that  the  elevator  entrance  was  ia  tbe  ex- 
posed condition  in  which  it  was  found.  While 
the  defendants  permitted  their  tenants  to  use 
the  elevator  during  the  day,  they  had  not  let  to 
them  nor  relinquished  to  them  the  control  of 
it.  They  had  not  let  the  whole  of  their  build- 
ing, but  were  themselvea  in  occupation  of  tbe 
part  tbat  was  not  let,  and,  so  far  as  appears,  had 
full  authority  to  make  tbe  well  safe.  It  fa  said 
by  defendants  that  thehole  into  which  plaintiff 


for  an  injury  which  did  not  arise  from  any  de- 
fect either  of  the  leased  premises  or  premises 
over  which  the  tenants  had  the  right  of  inviv 
ing  customers,  so  that  even  if  ttiey  would  be 
lionle  to  plaintiff  for  an  injury  if  he  had  re- 
ceived it  in  the  hallway  by  a  defect  existing 
there,  they  are  not  liable  for  an  injury  incurred 
by  reasonof  any  negligence  in  the  management 
of  an  excavation  not  on  the  leased  premises 
This  is  to  limit  the  liabiliO'  of  defendanta  quite 
too  narrowly.  If  the  defendants  had  Induced 
or  invited,  through  their  tenants,  the  plaintiff 
lo  enter  No.  619  Albany  Street,  so  far  as  the  ac- 
cess thereto  was  under  their  own  control,  it  waa 
Iheir  duty  to  see  that  this  access  was  not  en- 
dangered by  Iheir  negligence  in  the  manage- 
ment of  the  other  parts  of  their  building,  in 
order  that  a  person  rightfully  aeeking  to  enter 
should  not  he  exposed  to  the  liability  of  a  fall 
into  an  opening  so  constructed  that  it  might 
well  be  mistaken  for  the  proper  entrance,  m- 
liott  r.  Ftay,  10  Allen,  88S;  SeadTnan  t.  Ont- 
way,  126  Mass.  874;  Lame  v.  Farrta  BotA  Co. 
lupra. 

There  remains  the  question  whether  the 
plaintiff  offered  any  sufficient  evidence  of  duo 
care.  He  knew  the  cbsracter  and  description 
of  the  premises;  he  had  passed  tbem  many 
times  and  was  aware  that  the  two  entrances 
were  close  to  each  other;  but  hhi  pievloui 
knowledge  of  their  dangerous  [ooxliDuyUiMt 
cottclnslve  that  he  wu  aotexeroUngdiiB  cmte 


HoBH-s  SATisas  Basz  t.  HcDohhrlu 


Id  attempHDK  to  enter.  Looneg  t.  MtLtan,  129 
HasftSS. 

He  describes  Uw  oAie  with  wblch  be  moved, 
his  feeling  bia  nay.  hU  eSortto  ascertain  wben 
be  slepp^  upon  the  threshold  tbat  be  was  In 
the  ri{;ht  eatraDce.  To  BOme  extent  be  might 
calculaie  that  at  that  hour  either  the  chain 
would  be  across  or  the  door  closed  at  the  ele- 
vator eotrance,  and  putting  his  knee  and  band 
forward  discorered  neither.  The  character  ol 
Lis  conduct  depending  upon  this  and  other  cir- 


cumitsnces  is  such  tbat  it  is  not  possible  to  ny, 
as  a  matter  of  law,  that,  viewed  in  the  light  of 
common  knowledge  or  experience,  he  waa 
lacking  in  due  care.  WAedock  t.  Betlon  it  A. 
R,  Co.  106  Mass.  SOS. 

We  aie  therefore  of  opinion  tbat  tbe  learned 
judge  who  preflided  was  in  error  in  withdraw- 
ing the  case  from  tbe  iurj,  and  tbat  the  ques- 
tions of  fact  Involved  should  have  been  sub- 
milted  to  their  experience  and  Judgment, 

Gate  tostandfor  trial. 


ALABAMA  SUPREME  COURT. 


MOBILE  BATDTGS  BANK,  Appt., 
Kate  McDonnell  bI  ai.,   BetpU. 


1.  WlMn  a  eonTaj«n«e  of  Imnd,  nade 
b)r  Mi  InsolTmtt  debtor  to  ona  of  hla 
(CTMlltora  In  satistactlon  of  an  anteoedent  debt, 
!•  attacked  bj  other  oredltois  of  Uie  snuitar.  Uie 
irantSB  must  show  that  the  consideration  for  it 
was  tratb  valuable  and  adequate. 

S.  Tbe  ■—nmptloii  by  a  grantee  of  a 
dtf>t  doe  to  a  tblrd  peraon  from  tala 
paatOTt  wbo  Is  In  falUns  dioumatanoes,  la  a 
valuable  oonsfderatloD  for  a  converanoe  of  reaJ 
estate  br  the  grantor  Co  the  Krantee,  wttliln  cbe 
rule  that  such  oonslderatlon  must  exist  to  ui>- 
bold  the  oonvsTanoe  against  tbe  attaoka  of  other 
■  of  the  grantor;  and  It  Is  Immaterial 


whether  such  third  persan  accepts  the  grantee  aa 
his  debtor  Id  plsoe  of  tbe  grantor  or  not. 
8.  The  aenmptlan  by  m  grantee  of  a 
debt  doe  teoia  hie  grantor  te  a  third 
pereon  may  be  relied  on  aa  a  eonatd- 
eratlMi  to  support  a  deed,  aitbough  the  ooneid- 
eratloQ  reelted  therein  Is  the  payment  of  caslt 
and  snob  recital  Is  subeequenUy  qnallfled  \>f  a 
statement  thai  the  true  oonslderatlon  was  satis- 
faction  of  a  debt  due  from  the  giautor  to  the 

4.   Beqaeoted  efaargea  which  undertake  to 

call  tbe  attention,  and  Invite  the  oonsldetallon, 
of  tbe  Jury  l«  facta  and  ctroumstanoes  developed 
In  evidence  tending  to  cast  susplolon  on  certain 
transactions,  and  which  are  supposed  to  t>e  per- 
guaalve  of  fraud,  are  properlr  refused  ss  being 


Hora— CbrnKvaoM  traudiiUnt  oi  to  credftort;  ttoAf* 


'Box  the  oonslderatlon  of  a  oonveranoe  of  land 
bj  a  debtor  was  a  debt  previously  discharged  by 
decree  In  bankruptny  la  a  badge  of  tnuid.  New- 
nan  V.  Kirk,  a  N.  J.  Bg.  OH. 

That  the  consideration  of  a  ocnveyanoe  of  land 
llT  a  debtor  Is  overstated  In  the  deed,  and  grossly 
Inadequate  as  compared  with  the  real  value  of  the 
property,  is  a  badge  of  fraud,   iltftf. 

That  the  inoumbranoes  On  pn 
Stated  In  a  conveyaaoe  of  land 
badge  of  fraud.    lUct. 

A  sale  by  a  falling  debtor  of  all  his  property  to 
an  irresponsible  purchaser,  on  long  and  unusual 
oredit  without  security,  is  an  onmlglaliable  badge 
Offisud.    Roblosonr.  Frankot.  aSTenn.  UK. 

Vber^  tlie  debtor  transferred  all  his  property, 
real  and  personal,  to  his  children.  It  was  regarded 
asalHdseof  fraud.  Soott  v.  Hartnian,  ea  N.  J.  Bq. 
B;  Tenable  v.  United  Stales  Bonk.  ST  U.  a  t  Pet. 
112,  T  L.  ed.  BKi  Hobokeu  Bank  v,  Beckman,  86  N. 
J.Eq.S3. 

A  conveyance  t>y  debtor  during  the  pendency  of 
a  suit  agaliist  him  Is  a  badse  of  fraud.  Tenable  v. 
United  Btates  Bank,  iupni;  Btoddard  v.  Butler.tt 
Wend.  HOT;  Jackson  v.  Mather.  T  Cow.  801:  Oallanv. 
~  ~  n,  U  C.  S.  Sa  How.  Vn,  le  L.  ed.  501;  Low  v. 
in  (S.  J.)  6  Cent.  Bep.  HA. 


A  sale  win  be  presumed  simulated  by  llie  vendor 
remaining  m  possesslou  and  oontfol  of  the  property 
after  tbe  azeoutlon  and  date  of  Uie  written  trans- 
fer.  Cole  V.  Cole,  80  La.  Ann.  sr& 

That  a  debtor  oonveylng  land  took  from  hli 
grantee  a  power  of  attorney,  retaining  full  oontnil 
of  the  propertj  sod  deriving  all  tbe  bsneflt  bom  1^ 
SL.R,A. 


Is  a  badge  of  fraud.   Newman  v.  Kirk,  IS  N.  J.  Bq. 

Proof  of  a  reoonveyanoe  without  consideration 
to  the  wife  of  the  ant  grantor,  and  of  the  fact  that 
be  ranalned  In  possession,  claiming  ownership,  la 
prima  fade  evtdenra  of  fraud  as  to  bis  creditors, 
flooper  V.  Davison,  80  Ala.  897;  Low  v.  Wartman 
(N.  J.)  S  Cent.  Bap.  SU;  Twyne's  Cttse,  8  Coke,  SOb; 
Bump,  Fraud.  Conv.  83;  Luers  T.  Brunjes,  34  N.  J. 
Bq.  IS. 

This  rule  will  not  be  changed  by  the  fact  that  tbe 
right  thus  tooocupy  the  property  conveyed  is  a 
part  of  the  oonslderatlon  of  the  sale.  Every  such 
secret  trust  Is  a  badge  of  fraud.  Low  v.  Wartman, 
tupra;  Sayro  v.  Predertcks.  IB  N.  J.  Bq.  207. 

A  transfer  of  propertr  by  the  debtor  In  bis  own 
Interest,  where  he  retains  tbe  control  or  manage- 
ment of  It.  Is  fraudulent  as  against  a  prior  honest 
credllor.   Tan  Campen  v.  Ingram  (N.  J.)  ID  OenU 

The  law  will  not  permit  a  debtor  In  faUlng  cir- 
cumstances to  sail  hiB  land,  convey  it  by  deed  wttlu 
out  reservations,  and  yet  seoretlj  reserve  to  Urn- 
self  the  rig-hr  to  oooupy  it  tor  a  limited  time,  for 
his  own  benent.  Lnklns  *.  Alrd.  TS  C.  B.  C  WalL  TS, 
ISLed-tm 

Beservlng  tbe  posEeeaion  for  one  year  free  ot 
rent,  ss  part  of  the  consideration  for  the  property, 
was  the  oieallon  of  a  secret  tamst  for  tlie  benefit  of 
the  grantor  to  the  extent  of  tbe  ioterest  reserved, 
and  rendered  tbe  conveyance  fraudulent  as  to  ored- 
ttors.  and  void.   Ibfd. 

When  a  vendor  remains  in  posaeaalon  after  oon- 
veyanoe,  alleged  to  have  l>een  m  fraud  of  creditoia, 
hla  decluatlons  as  to  his  title  are  admissible.   0^ 
good  V.  Baton,  1  New  Bng.  Bep.  111.  «3  N.  H.  SEE. 
tbe  cose  of  a  judloJal  sale,  no  inference  <tf 
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latlny  dabt  !■  attaelmd  i>7  orediton,  Uw 
queatian  of  Che  sutBoIenoy  of  the  oonalderaitlaa 
tar  tbe  tnuiBter  should  be  aubmlUed  to  the  lutr. 
6.  DecUtratlona  of  m  gnuitor  who  baa 
retained  po— ■rion  of  the  land  oonvered 
alter  the  executloa  of  the  conreyanoB  made 
dnrinB  hb  pooseaaloti,  aod  ezplaDBtoir  thereof, 
to  the  effect  that  be  held  for  aDother,  are  admls- 
itble  OD  ID  Inue  as  to  whether  oi  not  auoh  oon- 
reranoa  was  trauduleat. 

MprilS,ieKD 


ii  the  Circuit  Court  for  Mobile  Couoty  in 
fftTor  of  defendanU  in  bd  action  brought  to 
lecover  possession  of  a  certain  piece  of  leal 
estate.    Bttened. 

Tbe  case  sufficiently  appears  In  tbe  opinion. 

Mtmrt.  Thoma,a  A.  Hamilton  and  S. 
Palmer  Qaillexd  for  appellant. 

Mofr*.  O.  Ii.  Smith  and  H.  T.  Smith  for 
respondents. 

HoClsllan,  7.,  delivered  the  opinion  of 

tbe  court: 

Thia  is  an  action  of  ejectment  prosecuted  by 
the  Mobile  Savings  Bank  a^inst  Eate  McDon- 
nell «t  ai,,  wlio  cUimed  tbrouKb  Jsmes  Mc- 
I>onQell,  deceased.  The  Bank  was  a  creditor 
of  John  O'Donnell  on  July  80,  1S8S,  at  wblcb 
date  he  conveyed  the  land  in  contioversy  to 
taid  James  McDonnell,  upon  a  consiiteralion 
which,  accordine;  to  Ibe.  leading  recital  of  tbe 
deed,  was  fl,B44.60  In  money  paid;  but  this 
recital  was  qualified  by  a  subsequent  clause  of 
tbe  instrument,  which  la  in  the  following  tan- 


CODKT, 


gaoffi:  "ThlsooQTevance  Is  made  In  payment 
of  a  debt  due  by  tiJd  John  O'Donnell  to  laid 
James  UcDonnell  for  the  sum  of  siiteeo  hun- 
dred and  forty-four  and  60-100  dollars."  8ul»- 
sequent  to  the  eiecution  of  this  conveyance  the 
claims  of  Uie  Bank  against  O'Donnell  v 


proaecuted  to  Judgment,  and  «t  a  sole  under 
execution  Isiaed  on  tbe  judgment  the  Bank  be- 
came the  purchaser,  and  received  the  tiierijra 


deed  to  tbe  prroer^.  It  appeared  in  evidence 
that  O'Donnell  cantinned  In  poBBeasioii  of  tbe 
land,  eserclsing  acts  of  onnersbip  over  it,  up 
to  the  time  of  UJe  sheriff's  sale;  buton  the  other 
hand,  evidence  was  introduced  which  tended 
to  explain  this  fact,  and  to  show  that  O'Don- 
nell'g  contdntied  possessioD  was  as  tbe  agent  of 
McDonnell.  Tbe  facts  above  outlined,  ssalso 
the  deed  of  tbe  sheriff  to  the  Bank  and  of 
O'Donnell  to  McDonnell,  were  adduced  in 
evidence  by  the  plaintiff  on  the  trial  below, 
and,  on  the  assumpiion  ibat  the  consideration 
of  the  deed  from  O'Donnell  to  McDonnell  was 
tbe  paynHoit  of  an  antecedent  debt,  a  prima 
facie  case  was  thus  made  out  entitling  the  plain- 
tiff to  a  verdict  without  fuither  proof,  unleaa 
the  defendants  showed  that  the  consideration 
which  passed  from  McDonndl  to  O'Donnell 
was  both  valuable  and  adequate.  Hodge*  v, 
Goleman,  7S  Ala.  10S;  BiOak  v.  Sean^.  H 
Ala.  ^0;  Bomtata  v.  Habbit,  85  Ala.  78;  Mor- 
ritan  v.  Morrit,  Id.  196. 

In  discharging  tbe  onu*  thus  cast  upon  them 
tbe  defendants  introduced  evidence  which 
tended  to  show  that  the  consideration  consisted 
of  the  eitlngusbment  of  the  grsntor'B  liabili^ 
on  two  certain  notes.    One  of  theae  notes  wai 


title  was  sold  remained  in  poaaessloo  of  tbe  real 
estate  sold,  nor  Is  It  evidence  of  fraud  that  tie  pur- 
chaser aanreed  with  auoh  pi  lor  owoer  that  he  would 
reoonvey  to  him  the  property  upon  being  reim- 
bursed tor  all  the  money  he  had  expended.  Head 
V.  Oonroe,  S  Cent.  Bep.  HI,  US  Pa.  ZU. 


KTOundaf  relief  of  Itself,  unless  so  groa  as  to  shoek 
the  consclenoe.  when  oonneoted  with  tusplolous 
droumstanoes  or  misrepreeentatlons  of  material 
faats.  It  la  a  BtronK.  If  not  ooncliulve,  evidence  uf 
(rBud.    Cotec  v.  Moore,  81  Ala.  T% 

A  party  Indebted  may  coate  a  oonveyanoe  with- 
out encountering  the  pnaumptlon  of  a  covinous 
design ;  but  to  rest  entirely  upon  the  naked  asser- 
tion of  payment  of  oonaideratlon,  without  any 
proof  In  support,  is  a  draumBttmoe  leading  to  un- 
favorable luferenoe.  Zlmmer  v.  Hlller,  t  Cenl^ 
Bep.  US.  U  Md.  ZBB. 

The  fact  that  the  prloe  paid  tor  property  oon- 
veyed  by  an  Insolvent  debtor  was  Icbb  than  It  waa 
worth,  while  it  Is  ■  relevant  droumsCanoe.  It  trne. 
Is  no  evldenoe  of  baud,  unless  It  la  so  small  as  to 
make  the  oonveyanoe  substantlBlly  a  voluntary 
one.   Fraser  v.  PaaMge,  0  Weet.  Bep.  SfiB,  03  Hltdi. 

m. 

The  preeumptlon  of  good  faith  on  a  otmveyanoe 
by  a  husband  In  falling  drounigtanoea  to  pay  a  debt 
due  his  wife  may  be  overooma  by  otrcumstanoea 
supplying  ground  tor  a  legitimate  Inferenoe  that 
the  oonveyanoe  Is  a  voluntary  one  fraudulent 
oiedlton,  although  there  be  no  aetual   fi 
Beaton  v.  ShanUln,  lit  Ind.  StS. 
CtoneeviHws  to  eradtter  to  sitMowiA  onteeedmt  diM. 


men  t  of  a  promise  to  pay  them  a  oertaln  amount 
each  year  for  their  labor,  is  not  In  tiaud  of  gT«ii- 
other  oredllon ;  and  the  taot  Uiat  the  sum* 
to  each  aon  differed  widely  cannot  be  omn- 
plalned  of  by  third  parties.  Donly  v.  Bay  (HIssJ 
iiHyai,ie8a. 

If  a  oonveyanoe  by  an  Insolveat  overstates  Qm 
amount  of  the  Indebtedness  whloh  It  purports  to 

In  overstoUnK 
ikeittrauduk 
TIeman,  TB  Tex.  ML 

If  any  portion  of  a  debt  ailegad  to  ooMtttnte  the 
oonsldertitlon  of  a  oonveyanoe  by  a  debt(»  to  a  rel< 
atlve  did  not  exlat,  or  If ,  having  oneeezMed.  It  had 
been  previously  paid  In  whole  or  In  part,  tbe  eoo- 
veyanoelg  fraudulent.  Brasher  v.  Jamison,  ra  Tax, 
-». 

If  the  Indebtedness  Is  In  part  llotltlous,  wtieteby 
a  larger  amount  of  property  Is  conveyed  than  to 
reasonably  oeoeanry  to  pay  or  aeoure  the  debt,  the 
whole  conveyance  W  void.  State  v.  Bxoelalor  IMe> 
tllUng Oo. i  Veat.  Bep.  180,  tOMo.  Aw- SL 

The  oonunonJaw  right  of  an  embarMMSd  or  even 
Insolvent  debtor  to  prefer  one  or  mai«  creditors  to 
the  exclusion  of  all  othets  atUl exists  In  nUDola.  ex- 
cept as  it  Is  reatrlcted  by  tbe  Statute  governing 
voIuoUtt  astdgnmeuta.   Oory  *  K.  I>k  v.  McEey, 

Avm  debtor  by  eredlCor. 
of  property  In  good  faith  In  eitlib 
gulsbment  of  apre.e^stlng  debt  ta  a  porohaserfor 
value.   Ladnlerv.I«anler,Ul[lM.KB. 

ApnrehaeerromaAsMor  l>y  a  eredltor  of  mora 
property  tlum  is  Demssary  to  per  the  debt,  and 
with  knoiriedge  of  tbe  debtor's  InaolvcDor,  Is 
trauduleot  SB  to  other  ciedltors,  where  Its  (fleet  Is 


UoBUA  Bayinob  Butk  t.  UoDohkkui. 
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made  hj  tbe  gnntor,  ladonad  by  the  grantee, 
«iid  payable  to  one  Eapslin.    The  other  sp- 

gttn  [o  hsTS  been  a  Dote  executed  bj  Peter 
urk,  Indorsed  b;  the  gjantoT,  and  payable  to 
4hr  grantee.  The  Eapabn  note  was  tl. 644.50. 
The  BKTeecnent  belneeD  O'Donnell  and  Mc- 
DoDDell,  which  the  eTidence  tends  to  establish 
with  respect  to  this  note,  was  that  the  former 
-should  red  ace  the  BTnount  by  payment  to  91,000, 
and  that  tbe  latter  should  assume  the  payment 
■ot  that  baUnce.  There  was  no  evideoce  that 
this  balance  had  erer  been  paid,  or  that  tbe 

Kyee  ever  released  O'Donnell  from  liability  for 
but,  on  tbe  contrary,  it  appears  that  the  note 
for  the  reduced  amount  was  renewed  eubae- 
■quent  to  the  conreyance  of  July  80,  188fl,  by 
O'Doanell.  and  tbe  renewed  paper  indorsed  br 
UcDonnell,  as  had  been  the  original.  It  will 
have  to  be  considered,  therefore,  thai  the  ten- 
-tJency  of  the  evidence,  with  respect  to  this  11a- 
blliiy  of  O'Donnell,  goes  no  furtherthan  to  af- 
ford a  basis  for  the  Interence  that  between  him 
«nd  his  ludorser,  HcDonneit,  the  debt  was  to 
be  solely  tbat  of  the  latter,  but  that  they  both 
remained  bound  to  Eapahn;  and  tbat  the  con- 
«Ideratloil  of  tbe  conveyance,  so  far  as  It  re- 
sulted from  that  transacdoti,  was  tbe  obligation 
of  tbe  grantee  to  pay  this  delit,  whicL  tbe 
grantor  primarily,  and  himself  as  surety,  owed 
to  Eapahn.  The  rullogs  of  tlie  trial  court,  on 
InstructionB  given  and  refused,  raise  tbe  In- 
^otry  whether  this  was  a  valuable  considera- 
oon  for  tbe  conveyance.  In  our  opinion,  it 
woa  It  has  been  several  times  ruled  by  this 
■court  that  a  oonveyauce  made  in  consideration 
of  the  grantee's  dfscbargiag  a  debt  due  from 


the  grantor  to  a  third  peiaon  should  ha  upheld 
when  assailed  for  fraud  on  the  alleged  In* 
flrmity  of  a  lack  of  a  valuable  consideration. 
Etkridgt  v.  Abraham*,  61  Ala.  184;  BimHa  T, 
Vandiwr,  78  Ala.  fi03. 

It  is  equally  well  settled  tbat  the  fact  that  th« 
purchase  money  of  property  sold  by  an  insolv- 
ent debtor  has  not  been  paid,  but,  ou  the  con- 
tratv,  time  Is  agreed  on  m  which  it  should  be 
pala,  and  notes  executed  for  Its  payment  at 
such  time,  do  oot  subject  tbe  transaction  to  an 
imputation  of  fraud  or  invalidate  it  as  against 
jirediiora  of  the  vendor.  Sheaiy  v.  BdvKtrdt, 
75  Ala.  411,  78  Ala.  176;  CaidmB  r.  King,  76 
Ala  149. 

It  would  seem  to  logically  result  from  these 
two  established  propoaitions  thata  saleof  prop- 

erty  by  a  debtor  in  failiug  circumstannes  will 
Bustained,  so  far  as  the  character  of  the  con- 
sideration is  concerned,  against  tbe  attacks  ot 
creditors,  when  it  appears  that  the  grantee  baa 
legally  obligated  himself  to  pay  a  debt  due  by 
tbe  grantor  to  a  third  person;  and,  oe  principle 
it  would  further  appear  to  be  Immateriiu 
whecber  Bucb  third  person  had  assented  to  the 
Hubatltution  or  not,  since  in  any  event  tbo 
grantor  would  have  the  purchasers  obliKation 
to  pay  tbe  sum  agreed  on.  But  the  conclusion 
need  not  be  rested  on  deduction  from  other  ad- 
judged propositions.  The  question  Itself  has 
been  the  subject  of  judicial  Inquiry  and  deter- 
mination. Thus  In  Indiana,  under  staiutory 
provtsions  similar  to  those  In  Alabama,  it  bas 
been  held  that  "where  a  surely  assumes  the 
debt  of  bis  principal,  and  mortgages  hie  real 
estate  to  secure  it,  and.  In  consideration  of 


wss  Eutaequentlr  used  In  the  payment  ot  tbe  debts 
of  aome  of  the  oredltoTa.  Wlllli  v.  Xatea  iTez.) 
OotlE,188g. 

A  bona  tide  eredltor.  knowing  that  his  debtor  Is 
■embarrMBOd,  or  Insolvent  even,  ma;  uaeeztnior- 
-dlnarr  haste  lu  aolleaUns  hla  demaniC  to  tbe  extent 
of  purohaslns  everytUnH  the  debtor  ties,  leaving 
oothlns  for  other  otedltors ;  but  he  must  pay  a 
r  prioe  for  the  goods  or  property 
i  SBonre  no  benefit  to  the  debtor 
whiob  the  lav  would  not  oive  htm  hi  the  abaenoe  of 
«be  coDtiaot.   Lehikanir  t.  rrenkle,  m  Ala.  laa. 

Wbem  a  oredltor  reodves  from  his  debtor  a 
toaooferof  property  exoeedlnv  m  value  the  amount 
of  hla  debt,  and  pays  cash  or  slvea  a  neBoUable : 


I  sdl  tbe  Kooda  In  due  ooume  ot  tiada. 

r.  Ooldfrank.  IS  Tex.  tlO. 
Anieof  a  del)lor^eDtlre  property  to  one  of  his 
«redltoB  as  an  eotlietj,  eaoh  kind  of  property 
belnr  an  Intecra)  part,  should  not  be  deolarad 
fiaudulent  beoause  the  parties  may  bava  placed  on 
one  kind  of  property  a  valuation  matertally  Ism 
than  tia  real  valne.  If  the  valoatlon  ptaoed  on  the 
other  kinds  ot  property  exceeded  their  value  to 
■nob  extent  that  the  market  valne  of  the  entire 
property  does  not  exceed  the  oonelderatlOQ  paid. 
Olpman  t.  SUm  (Ala.)  AprU  8,  ISMJ. 

AtfMaMVtf  comideroMon, 

A  p(»«xlstlnK  IndeMedness  Is  a  nitllclent  oon- 

tfOeeaUon  to  lopport  a  purchase  of  real  estate, 

«ttber  at  private  or  Jndlolal  sale;  and  the  person  so. 

•  LB.  A. 


puiehaahir  wUl  be  resarded  as  a  bona  Bde  pnr- 
obaeer,  Huoh  tnuuaotlons  are,  however,  subjeot  to 
the  same  tests  as  to  good  faith  and  reguJarlty  xea- 
erally  a»  are  otlier  oontraota  and  galea.  McUurtrle 
V.  BiddeU.llColo.<07. 

Allhoutcb  the  purohsse  may  exceed  the  amount 
ot  the  purchHser'H  debt,  the  fact  ot  sunh  azoeN 
doee  DOt  InvaJIdBte  the  truisaction,  wben  reaton- 
abl;  neoeeearr  tor  attaining  the  lawful  purpose  ot 
satiitylng:  the  debt;  but  this  means,  not  a  ueccealtr 
created  by  the  debtor's  unyielding  demand  for 
cash,  but  a  reasonable  necessity  arlglng  from  the 
nature,  situation  or  oondltlan  of  the  property. 
Levy  V.  WUliama,  TO  Ala.  17*. 

Wbereapurohaserotland  pays  all  the  price  but 
a  sum  wbhth  the  vendor  has  been  Indebted  to  him, 
but  whiob  Is  barred  by  limitation  and  has  not  been 
reoognlzed  tvetweea  them,  tbe  conveyance  Is  voU 
untai7  and  tniuduleo t  as  to  creditors,  to  the  eilmt 
of  theHmoUDtor.Buch  tnuTed  debtj  but  It  is  valid 
as  to  tbe  rest,  where  tbere  li  uo  showing  of  iMUdi^ 
lentlnteot   Oaar v.HBrt,niowa,(Hr, 

A  pnrohassr  from  a  fraudulent  grantor  can  pmv 
teot  htnuelf  only  by  alleging  and  proving  that  h» 
paid  a  valuable  consideration  for  the  property, 
and  bf  showlag  that  at  the  time  ot  nioh  payment 
be  bad  no  noUoe  of  the  outstanding  equity  or 
fraudulent  Intent,  and  that  lie  acted  In  good  faith. 
Weber  v.  BothchUd,  U  Or.  8SS. 

Where  tbere  1b  actual  Intent  to  defraud,  no  fonn 
of  transaction  can  shield  the  property  from  claims 
of  creditors,  even  though  an  adequate  considera- 
tion panes;  lo,  vhere  a  mortgage,  given  to  seoure  a 
valid  pr&exlitinr  debt,  was  made  to  hinder  and 
delay  creditors,  and  waa  received  with  tuU  knowl- 
edge of  the  Intent,  It  Is  void  as  against  oredllon, 
under  N.  T.  Bev.  Slat.,  pt.  S,  chap.  7,  title  &  BU- 
UngS  V.  aawyer,  tOent.  Bep.  Iffi.  in  N .  T.  E2II. 

Whare  an  Inaolvent  conveyed  land  to  one  ot  hla 


UB 
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these  acts,  personal  pTOperty  it  eoiive;ed  to 
bim  bj  tbe  principal,  the  traosiiction  rests  upon 
■  valuable  oooside ration;  and  ttie  conveyance 
cannot  be  ael  aside,  unless  it  be  made  to  appear 
that  both  bujerand  seller  were  guilt;  of  fraud." 
PdwU  t.  Stiekney.  88  led.  810. 

In  discussing  a  like  question,  Rice,  Ck.  J., 
in  i?.^oM»  V.  (Wit,  81  Ala.  687,  says:  "We 
do  not  doubt  that  s  valid  conveyance  of  per- 
sonal property,  to  provide  indemnity  for  [be 
sureties  on  a  guardian's  bond,  may  be  made." 
But  under  our  atatiiles,  "it  is  essenlial  to  tbe 
validity  oF  such  a  caaveyaoce  (bat  at  leant  its 
whole  purpose  sbould  be  the  devotion  of  the 
property,  bona  flde,  to  the  indetnniflcallon  of 
tbe  sureties.  If  a  part  of  its  purpose  is  that  ft 
shall  avail  or  be  used  for  the  ease  or  favor  of 
tha  grantor,  it  iq  void  as  to  credilora."  And  in 
that  case  tbe  conveyance  was  held  void,  be- 
cause of  the  reservation  of  a  beneSt;  nhilethe 
doctrine  that  the  assumption  of  liability  by  the 
surety  for  the  debt  of  the  grantor  constituted 
a  valuable  consideration  was  fully  recognized. 
That,  It  would  seem,  is  the  principle  involved 
here,  and  it  is  further  and  more  directly  sup- 
ported by  later  adjudications  of  Ibis  court. 
This  agreement,  with  respect  lo  tbe  Kapebn 
note,  in  our  opinion,  therefore,  was  a  valushie 
consideration  for  the  conveyance.  Wbetber  it 
was  such  a  consideration  as  could  be  relied  on, 
in  view  of  the  recitals  in  the  deed  of  a  different 
consideraiion.  Is  o  question  which  the  assign- 
ments of  error  require  us  to  determine.  The 
rule  sppears  to  be  well  settled  that  a  coniidera- 
tion,  differing  in  kind  from  that  recited  in  the 
deed,  as  where  tbe  recital  Is  of  a  good  consider- 
ation, and  it  is  proposed  to  show  a  valuable  con- 
sideraiion, cannotbeproved.  Houttony.  Black- 
man.  66  Ala.  559;  retUr  y.  Grade,  58  Ala.  307. 

But  it  is  equally  well  settled  tbat,  under  a 


deed  recilfng  a  money  consideration,  at  a  cod- 
slderation  resting  in  the  payment  of  a  debt,  or 
any  other  valuable  equivalent,  it  is  competent, 
to  support  the  conveyance  by  parol  proof  or 
any  consideration,  however  differing  from  tb« 
recital,  which  is  valuable asdialinguished from 
a  merely  good  consideraiion,  sioce  iberebj  ihe 
effect  and  operation  of  the  instrument  are 
not  changed,  and  the  rule  against  varyioi;  or 
altering  writings  by  parol  testimony  is  not  6t- 
fended.  Wait,  Fraud.  Conv.  ^221;  Buibari 
V.  Allen,  B9  Ala.  8B7;  titrinsfeU^  t.  IvU,  78- 
Ala.  209;  Mobile  <£  U.  R.  Co.  v.  WUkiTiton,  7» 
Ala.  288;  Manning  v.  Pimm,  86  Ala.  S57;  Me- 
Eintter  v.  Rabeaek.  26  S.  Y.  878. 

So  much  for  the  Kapabn  indebtedness.  As  to- 
tbe  other  debt  which  is  relied  on  as  constituting 
in  part  tbe  consideration  of  the  deed,  it  must 
be  confessed  that  tbe  evidence  ii  exceedingly 
meager.    Yet  we  are  unable  toconcurwith  ap- 

Kllant's  counsel  (hat  there  was  no  lestimooy 
>m  which  tbe  jury  could  have  inferred  tiiat 
such  a  liability  existed,  and  that  it  was  dis- 
charged by  the  conveyance  to  McDonnell. 
O' Don  nell  swears:  "lowed  theKapahn  note, 
and  was  to  reduce  tbe  Eapahn  note  to  under 
a  thoussnd  dollars,  and  the  balance  was  paid 
for  a  note  which  he  [McDonnell]  held  of  Peter 
Burk."  This  note  Is  referred  to  in  :he  ex- 
amination as  tbe  note  of  Burk  to  McDonnell, 
indorsed  by  O'Donnell,  and  the  latter  further 
testified  that  he  paid  "on  the  indorsed  nol» 
the  balance  of  (600."  The  jury  had  a  right 
to  consider  this  leatimony,  and  lo  reconcile  It 
with  what  appears  further  on  in  tbe  ezamiDa- 
tion  to  have  been  contradictory  of  it;  or,  failing- 
in  that,  to  elect  which  part  of  his  evidenc» 
they  would  believe.  The  sum  thus  paid, 
together  with  tbe  balance  of  tbe  Eapabn  note- 
assumed  by  McDonnell,  amounted  lo  about  th» 


s  In  payment  of  a  spGOlDa  debt,  a 
gage  made  by  ttie  latter  is  not  void  for  provldlns 
that  surplus  on  foreulosure  shall  be  rendered  to 
mortffasor.  Fuller  Eleotiical  Co.  v.  Lewis.  SCeot 
Bep.  181, 101  N.  T.  614. 

Aorcement  lo  Dav  d«bt«  of  pendor. 

A  ooDveyHDce  b;  a  mercbant  of  bis  entire  prop- 
erty to  certain  of  bla  oredltora  in  constderatlOD  of 
the  Batlslactlon  of  bla  indebtednera  to  Ibem,  and  of 
their  proiulse  topHf  debla  due  by  blm  to  other 
creditors.  Is  not  fraudulent  as  to  the  latter  wbere 
the  value  of  the  whole  property  does  not  ezoeed 
the  rocBlderatloa  paid.  Cblpman  v.  Stem  <Ala.) 
April  8,  IBSO. 

A  conveyance  by  a  debtor  ot  bb  land,  wblch  la 
•bout  to  be  sold  under  oxeoutton  and  foreclosure, 
(ormorathan  the  market  value  of  the  laud,  to  hla 
brother  aud  hla  attorney,  who  agree  to  pay  Ma 
debts.  EivlDg  notea  for1bebalat\ceof  the  prloe.  and 
who  olear  (be  land  Had  sell  It  In  loU  at  a  praBt,~la 
legBl.    Davlsv.  Btltb.  11  ICy.  L.  Rep.  210. 

A  sale  for  a  fair  price  loB  third  party,  who  agrece 
to  pay  the  coDstdGratloa  upou  cerCain  apeclSod 
dct>taowcdby  the  seller,  la  Dot  fraudulent  aaag-fllnst 
the  tatter'?  credltorE;  uor  la  It  made  so  because  the 
excess  of  value  la  received  by  him  lu  a  hoise  which 
Is  BuMect  to  forced  sale,  and  which  as  a  matter  of 
(act  he  transferred  lo  sntlatnotlon  of  another  t>ona 
flde  debt.    Sweenev  v.  Coaly,  Tl  Tex.  U3. 

Morlgnge  by  dtblor  lo  Mcurc  creditor, 

A  debtor  may  morljnure  his  property  to  secure 
one  t>ODa  Rile  creditor,  wbere  he  has 
Intent.    Sto'ensv.  Brcen,  TS  Wis.  G3i. 
SL.R.A. 


A  deed  Intended  as  a  mortgage,  trlven  to  aeoucQ 
an  antecedent  Indebtedoeea in  puisuanoeof  apaml- 
agTeementenlBred  Intc  several  months  prior  tolta- 
delivery,  thcgTentor  being  inaolvent  at  the  dme  at 
Its  delivery,  will  be  treated,  in  the  BbBenoe  of 
tmud.  as  dellrerad  at  the  time  It  was  Btfraed  to  b» 
made.    Broughton  v.  Tasquea,  TS  Cal.  BES. 

A  mortgagfi  exnnited  for  a  sum  larger  than  tb» 
■Jebt,  to  protect  property  from  creditors,  is  voM. 
Mitcbell  V.  Sawyer,  I  West.  Bep.  sit.  115  III.  0130. 

If  a  mortage,  by  mistake  or  want  of  knowledgw 
at  the  time,  has  been  given  tor  more  or  leea  than 
the  actual  indtbtedneoK.  and  no  deception  or  fraud 
was  intended  by  either  party,  it  will  not  have  tha 
effect  to  invBlidate  the  mortgage.  Lyon  v.  Ballsn- 
tine,  6  West.  Kep.  TiO,  S3  Hlch.  »:. 

A  mortgage  deed  executed  to  secure  a  valid  pre. 
exlBting  debt,  with  no  fraudulent  Intent  on  tbe 
part  of  tbe  mortgagee,  is  valid,  though  the  laort- 
gagor  executed  It  for  ttas  purpoae  of  defraudlnc 
credltonu    Battle  v.  Mayo,  !<K  N.  C.  418. 

A  deed  of  land  to  a  creditor  for  the  purpoae  of 
■ecuring  money  due  the  latcer,and  of  securing  to 
the  wife  of  the  debtor  an  opportunity  of  retaining 
poSBeaelonofthepremlses  for  herself  and  huaband, 
upon  an  agreement  tiiat  ahe  would  purchase  it  at 
the  eiplratlon  ot  a  given  time  by  paying  the 
amount  agreed  to  tie  allowed  by  the  creditor,  who 
aubsequently  executed  a  lease  to  her  for  the  BBme< 
period,  under  which  she  and  her  husband  ooo- 
tlnuert  in  poeaeeaion,— Isa  mortgage,  and  the  le— e 
and  agreement  for  conveyance  are  void  as  to otber 
oredlton.    White  v.  Ueglll  (N.  JJ8ept.l3,Uak 
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ndled  conddentlon;  and  tbere  wm  some  erl- 
duice  thai  tbii  gross  sum  was  a  TalrequivileDt 
for  tbe  properly. 

Wilhoat  reviewfug  tlie  action  of  tbe  court 
below  in  givinK  the  charge  requested  by  the 
defeodants,  ana  refusing  charges  numbered  2, 
8,  4,  14,  15  RDd  16  requested  by  the  plaintifFin 
detail,  it  n  ill  suffice  to  saj  that  its  ruling  in 
each  particular  is  juatlfled  under  ibc  view  we 
have  lokeu  of  the  teodeQciea  of  tbe  tesliuoay, 
and  Ibe  law  applicable  tbereto.  The  eicepdon 
Id  each  instance  proceeds  on  some  theory  of 
fact  wbicb  the  record  does  not  support,  or  of 
law  which  we  hare  endeavored  lo  demonstrate 
la  unsound  ;  as,  for  example,  Ibst  tbere  was  no 
proof  of  a  valuable  consideration,  or  ibat  the 
agreement  of  ibe  grantee  to  pay  the  debt  of  the 

Santor  was  Dot  sucb  a  cooBiderstioQ,  or  that 
rre  was  no  evidence  of  the  grantor's  liability 
to  tbe  grantee  as  Indorser  for  Burk,  or  that  It 
was  necesBary  for  defendanta  to  show  that  Ihe 
property  haa  been  paid  for  in  money  accord- 
ing to  tbe  first  recital  of  tbe  deed,  or  that  a 
debt  due  from  Ibe  grantor  lo  the  grantee  bad 
been  paid  according  to  Ibe  qualifying  recital  of 
tbe  deed,  or,  geaerally,  that  the  defense  failed 
it  tbere  wsa  a  variance  between  tbe  recited 
consideration  and  that  which  the  evidence 
tended  to  establish,  and  this  though  each  was 
a  valuable  consideration. 

Charges  18  and  14,  requested  b;  the  plalolitt, 
were  properljr  refused.  They  undertook  to 
call  tbe  attention  and  invite  ibe  consideration 


picioD  on  tbe  transaction,  and  which  ..  _  .. ,. 
posed  lo  be  perauBsive  of  fraud.  Cbarp;ea  of 
this  character  have  been  time  and  again  con- 
demned by  Ibis  court  as  mere  arguments  proper 
to  be  made  hj  counsel,  but  not  proper  to  be 
given  to  the  jury  by  the  court,  whose  office  is 
to  instruct  tbe  triers  of  facta  as  to  the  law  ap- 
plicable to  the  facta,  but  not  as  to  deductions 
and  Inferences  to  be  drawn  from  them.  Buuev 
T.  mill!,  86  Ala.  84;  Snider  v.  Surk*,  M  Ala. 
09'  BirminskamF.  B.  Work*  v.  AOen,  86  Ala. 
185. 

This  disposes  of  all  aasignments  of  error 
predicated  on  charges  given  and  refused,  ex- 
cept that  which  relates  to  charge  No.  13,  re- 
quested by  tbe  plalntifT.  That  ought  in  our 
opinion  to  have  been  given. 

The  case  made  by  tbe  recitals  of  tbe  deed, 
ud  the  case  relied  on  by  tbe  defendants,  and 
wbfcb  alone  their  testimony  tended  lo  estab- 
lish, was  Ihat  of  a  conveyance  made  in  con- 
sideration of  tbe  payment  of  an  antecedent 
debt.  The  plaintiff,  as  we  have  seen,  made 
out  a  prima  facie  case,  and  was  entitled  to  a 
verdict  on  (bat  showing,  unless  the  defendants 
should  prove  certain  facts.  The  vnv*  thus 
cast  on  Uie  defendants  involved ,  as  we  have 
also  aeen,  and  as  is  settled  by  the  authorities 
died,  proof  to  the  satisfaction  of  tbe  Jur^  of 
two  thlnga  with  respect  to  tbe  consideration  : 
fir»t.  that  It  was  valuable  ;  and,  uamd,  that 
It  was  adequate.  If  Ibey  failed  in  either  par- 
ticular Ibey  failed  to  rebut  tbe  prima  facie 
case  made  by  the  plaintiff,  and  to  defeat  its 
right  to  a  vemicE.  This  conclusion  is  a  neces- 
sary resultant,  not  only  from  tbe  language  of 
tbis  court  In  formulating  the  rule  as  to  tbe 
burden  of  proof,  but  also  from  Iia  well  eatab^ 
•  L.B.A. 


llsbed  and  many  Umes  repeated  doctrine  Ihat 
while  a  creditor  of  a  falling  debtor  may  save 
himself  by  taking  property  in  payment  of  bis 
debt,  and  Ibis  regardless  of  the  actual  Intent  aa 
to  other  creditora  whtcb  may  characterize  tbe 
transaclioD,  he  will  In  no  case  be  allowed  to 
take  more  than  Is  necessary  to  his  indemnifl- 
cation,  and,  if  he  transcends  Ibis  limitation,— 
takes  property  of  the  debtor  worth  more  than 
tbe  amount  of  bis  claim, — he  puts  himself,  aa 
I  to  the  entire  transaction,  beyond  tbe  pale  of  tbe 
law's  protection  from  Ibe  Just  demands  of 
olber  crediiora.  PnleJutt  v.  FoUode,  83  Ala. 
169:  levffy.  Willianu.  79  Aii.ni;  Enomlttr. 
Street,  87  Ala.  3C?;  ^dget  v.  OoUman,  70  Ala. 
108;  Lnnkaag  v.  Freitkle,  80  Ala.  186;  Ldiman 
V.  Qrtenhvt,  88  Ala.  478. 

The  effect  of  tbe  rule  flxlog  tbe  burden  of 
proof  as  to  adequacy  of  consideration  upon  tbe 
defendant  In  this  class  of  cases,  and  prescrib- 
ing tbe  bonndaries  beyond  wbicb  tbe  creditor 
of  an  insolvent  debtor  cannot  go  in  taking 
property  in  payment  of  hie  debt,  is  to  raise  up 
lor  all  practical  purposes  a  presumption  of  the 
mala  fide*  of  tbe  eale  which  purports  to  t)e  in 
discharge  of  the  debt;  and  lo  meet  Ibis  pre- 
sumption, and  impress  tbe  transaction  wllb  tbe 
attribute  of  fair  dealing  and  good  failb  as 
Hgainat  attacking  creditors,  a  valuable,  and  at 
least  measnrshiy  adequate,  consideratioo  must 
be  shown.  Moog  v.  Farla/.  79  Ala.  262;  Cal- 
honrt  V.  Eannan,  87  AJa.  877. 

If  this  la  shown,  all  inqatry,  as  has  beeik 
many  times  ruled  by  this  court.  Into  tbe  actual 
intent  of  Uie  parties  is  forecloeed.  If  it  is  not 
sbown  bad  intent  is  presumed,  and  tbe  ques- 
tion aa  to  what  purpoae  really  actuated  tb« 
parties  becomes  Immaterial.  So  that  it  seems 
to  be  a  necessary  resultant  from  our  decisions 
that  the  inquiry  into  the  good  or  bad  faith  of 
the  parties  as  a  matter  offact,  and  dissociated 
with  presumptions  of  law,  is  for  all  practical 
purposes  wholly  eliminated  In  cases  like  tbia. 
Badges  of  fraud  may  doubtless  be  looked  lo 
when  they  tend  to  impeach  Ibe  consideration, 
but  not  as  establishing  a  covinous  intent  hav- 
ing no  connection  wUh  tbe  character  or  saf- 
ficiency  of  the  price  paid. 

Tbe  conclusion  to  which  the  authorities  re- 
ferred to  thus  lead  us  Is,  we  Ihink,  supported 
by  tbe  logic  of  Ihe  Giluatlon,  so  to  apeak.  If 
Ibe  debt  thus  sought  to  be  paid  is  in  point  of 
fact  unjust,  I  apprehend  that  the  utmost  good 
faith,  the  most  implicit  belief  In  ils  correctness, 
on  the  part  of  both  buyer  and  seller,  would  not 
validate  the  transaction.  Oo  tbe  other  band, 
if  the  debt  is  just,  but  in  amount  only  one  half 
or  one  Ibird  the  value  of  tbe  property,  should 
tbe  purchasing  credtlor  be  allowed  to  thua 
pay  himself  twice  or  tbrlceover  merely  because 
it  IS  shown  ever  ao  clearly  that  he  acted  in  good 
failb,  and  owing.  It  may  l>e,  to  some  peculiar 
opinion  of  his  own  as  to  tbe  value  of  property, 
or  of  the  particular  property,  or  ignorance  of 
ils  value,  nonestly  believed  ne  waa  paying  an 
adequate  price  for  It  T  In  all  reason,  it  would 
seem  ibat  other  creditors  are  entitled  to  some 

firolection  against  tbe  ignorance  or  intellectual 
(liusyncrasies  of  such  a  purobaser,  and  thai 
this  protection  should  be  found  in  Ihe  Judg- 
ment of  tbe  Jury  as  lo  whether  the  buyer  bad 
received  greatly  more  than  be  haa  paid  for  by 
the  satisfaction  of  his  debt,  or,  what  Is  the  saioa 
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thtDg,  liu  Mlisfled  s  debt  grossly  lesg  !□  amount 
than  the  value  ot  the  tbiu^  he  baa  received. 
And  while  "  the  law  will  not  neigh  conBidera- 
tioDS  in  diamond  iCHles,"  nor  «o  closely  bsiance 
the  property  ajtainal  Uie  price  as  to  leave  no 
room  for  the  ordinary  difTerences  of  opinion  sa 
to  values,  yet  when  the  Jury  can  see  that  tbe 
disparity  amounts  to  a  groes  inadequacy,  their 
vpnlict  should  be  against  the  transaction.  The 
'Charge  under  consideration,  when  refernd,  as 
it  must  be,  to  the  evidence,  properly  submilted 
this  inquiry  to  the  jury.  It  was  not  abstract. 
7be  dispanty  between  the  whole  price  and  the 
whole  properly,  which  a  part  of  the  evidence 
tended  to  show  was  as  tI,6D0,  is  to  $3,600;  or 
If  tbe  price  paid  for  the  whole  property, 
including  that  in  controversy  with  other  par- 
cels, be  apportioned  lo  the  properly  sued  lor, 
the  difference,  according  to  platntifTs  testi- 
mony, is  as  91,800  is  to  $2,000.  We  are  not 
prepared  to  a£Qrm  thai  tbia  disparity  la  not 
gtoea  BS  hypothesized  Id  tbe  charge.  We  sre 
fully  aware  that  tbe  view  we  have  taken  Is 
MometblDg  ot  a  departure  from  the  generally 
Tcceived  doclrine  in  other  courts,  as  well  as 
former  dicta  of  tbie  court,  which  are  lo  the  ef- 
-feci  in  general  terms  thai  mere  inadequacy  ot 
price  short  of  a  disparity  so  gross  as  lo  shock 
-the  conscience  of  mankind  is  only  a  badge  of 
fraud,  and  of  itself  is  not  lo  Ik  taKen  as  est&b- 
lisbing  the  existence  of  evil  intent ;  but,  in  our 
Jurisprudence,  that  doctrine,  if  any  weight  is 
lo  be  given  to  our  repeated  enunciations  on  the 
.Mbject,  or  to  (he  reasons  upon  which  our  do- 
cieions  are  baaed,  is  and  must  be  coof  ned  to 
«aleR  other  than  in  tbe  payment  of  antecedent 
-debts  by  insolvent  deUois.  It  would  be  a  con- 
tradiction in  terms  to  say  that  the  requirement 
-of  our  adjudged  cases  that  the  defendant  claim- 
ing under  such  a  tale  must,  as  against  a  bona 
floe  m-editor,  prove  an  adequate  consideration, 
la  met  and  fulfilled  by  proof  ot  a  grossly  inade- 
.qnaCe  coDsideratioa.  and  ft  were  palpable  stul- 
tiflcation  to  so  bold.  We  do  not  think  the 
.court  below  erred  In  sdmitling  the  declarations 
of  O'Donneil,  while  In  possession  of  the  land 
■ued  for  after  the  conveyance,  explanatory  of 
his  possession,  and  to  tbe  effect  thai  he  held  tor 
knoiber.  Perry  y.  Graham,  IB  Ala.  623:  Johtv 
BoyUt,  2a  Ala.  076;  U-umei  t.  &  Bryan, 
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For  the  trror  pointed  out  above  the  judgment 
■tf  the  Oireuit  Court  mvit  be  Tettned,  and  the 


Tbomaa  A.  HACK,  Appt., 


Hon— Corporotton  cannot  purcJuut  aftora  <tf  rtoeh 
of  oUier  corporaHont. 
A  oorporntlonbits  no  Implied  power  topnrohase 
^iar«a  of  capital  stock  of  another  oorporaUon. 
Green's  Brloa,  Ultra  Vlrea,  M  ed.  81;  Central  B.CO. 
T.  Collins,  til  Qa.  G82;  HazeUiurst  v.  Bavannah,  O, 
«to.  B.  Co.  43  da.  1B(  BUdDS  V.  Chmden  *  A.  U.  Oo. 


DAme  to  ratralD  a  ri»«l  oorrornUon.  which  Iwa 

Boquired  a  majorlt)'  of  the  siook  of  the  other. 
Irom  voting  niah  scook  at  a  stooklioldera'  meet- 
ing, he  must  request  tbe  bringing  of  a  suit  by 
and  In  the  name  of  the  corporailon  Itivir,  unlen 
It  ia  manifest  that  mob  requeet.  If  mad».  would 
be  denied;  benoe  a  bUl  whlab  tihnws  ihai  the 
board  of  dlreotoie  oonsists  of  seven  memben  ot 
whom  three  were  elaoud  and  are  L-nnlmlled  bj 
the  rival,  while  tbe  otlieis  sre  iDdependeni  of  ita 
oontrol  except  one,  who  It  alleged  to  have  been 
adireotor  before  the  Inteieat  of  the  rival  ^asao- 
gulred,  and  to  have  do  Interest  in  either  ooniora* 
tlon, la  fatally  dereot]ve,unleE:]  It  avers  H  prevloiH 
requestforasuiCb/tbedlrectorslD  the  name  of 
tbe  oorparatlOQ,  notwltbatandln^  an  alleinitUiD 
that  Buob  dlreclOT  holds  bis  slouh  and  aols  In  aJl 
things  In  the  interest  of  tbe  rival. 
S.   AllinltatlODKstotlieniunberofTot^ 


nttloo  la  entitled  to  c»«t  in  'be  dlreutlor 
lb  atfalre  cannot  be  evaded  by  anotl 
tlOD  holding gtooli  In  tbe  former  by  the  gratuliont 
transfer  of  blocks  ot  stook  to  lis  own  directors 
indlvlduBllr  for  the  purpose  of  having  eaub  voU 
the  stook  standing  In  bis  eame  lo  Its  IntaresC 
8.  A  oertlflca,ta  of  »fllrtBanoa  of  a  chan- 
cellor's deoree  dlssolvhig  an  injunction  will  not 
be  withheld  for  the  purpose  of  givlny  i-amplaln- 
ant  an  opportunltr  to  amend  hit  bill  so  at  to 
give  ttegi^tr  under  the  deoree  of  alHrmaao^ 

(June  1»,  latai 

APPEAL  by  complainant  from  a  decree  ot 
the  JJhancery  Court  for  Jefferson  County 
disiolvine  an  injunction  granted  In  reUrain  do- 
tendant  from  voting  certain  shares  of  alock 
which  it  held  Id  the  Eureka  Mining  Company. 
AMrmed. 

The  facte  are  fully  stated  In  the  opinion. 

Meun.  Tompkins  &  Tror,  R,  H.  P«m- 
son  and  Hewitt,  Walker  ft  Porter,  for 
appellant ; 

Here  are  men  admitting  that  they  knew  th« 
charter  of  the  Company  prohibited  any  stock- 
holder from  voting  more  than  one  fourth  of  ita 
stock;  also  that  they  were  in  the  eel  of  Rillful- 
ly  and  knowingly  violating  the  law  and  there- 
by committing  a  legal  fraud  on  the  rights  ot 
the  mioority  stockholders,  asking  the  court  to 
dissolve  an  m junction  because  Ihey  deny  under 
oath  that  they  bad  a  wrong  purpose  in  know- 
ingly violating  tbe  law.  Such  a  proposition 
would  be  monstrous. 

S  High,  InJ.  g  1G18;  Teat^  t.  Baker,  19 
N.  J.  Eq.  61;  Ooleman  v.  BvttipetA,  49  Hiss. 
603;  Bi^rdnon  t.  Lighieap,  AS  Miss.  G08; 
Hvphei  T.  Tintles,  60  Va.  S59;  Haydeti  v. 
Thrather,  20  Fla.  TIG;  Smith  v.  LoomU,  6  N. 
J.  Eq.  60,  10  Am.  &  Eng.  Bncyctop.  Law,  p. 
lOIG. 

The  purchase  and  holding  of  the  stock  of  the 
Eureka  Company  by  the  De  Bordeteben  Com- 
pany, and  tbe  attempt  through  such  stock  to 
control  the  management  and  business  of  the 
former  company,  was  in  direct  vlulatlon  of  tbe 

as  N.  J.  Bq.  k  NaSMU  Bank  v.  Jones,  <H  N.  T.  lUj 
First  Nat.  Bank  v.  National  Bxoh.  Bank,  M  U.  S, 
122,  28  L.  ed.  STS;  PrankllD  Oo.  T.  LewMoo  Iwt.  for 
8av.  sa  Ue.  4S. 

ThlB  matter  la,  however,  In  manj  ot  tbe  EKatet, 
tCKUlated   by  statute.    Cook,  Btook  and  flCook- 
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See  ftlto  2S  L.  R.  A.  204;  27  L.  R.  A.  08. 


1890. 
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coDiHtiitloDsl  ptoblbltioD  and  wu  K  nauTpatlon 
aDd  void. 

I  Morawetz,  PHt.  Corp.  S  «!;  Jtttw  t.  Chm- 
<i^n  <£  J.  A  Co.  86  N.  J.  Bq.  C,  B  Am.  A  Eng. 
R.  R.  Cas.  600;  8  Higb.  Id],  g  1831;  Greenhood, 
Pub.  PoL  080-588. 

The  authoiitf  of  one  corporallon  to  hold 
«tock  Id  another  doei  not  ouij  with  It  the 
light  to  Tote  aucb  stock. 

Mampktt  AO.  B.  Co.  t.  Woodi.  7  L.  R.  A. 
«0R,  88  Als.  680. 

DefendaDt  ttiould  be  enjoined  from  voilsg 
tnon  than  one  fourth  oF  the  ttock,  and  sbould 
be  eDjoioed  from  trnnsfeTTiDg  aoy  of  It  except 
bv  pennusion  of  the  court,  because  It  has 
•bowD  its  purpose  to  e*ad«  the  law  if  It  i*  pos- 
sible lor  It  to  do  10. 

OamrbtU  T.  Poultiuff.  6  GiU  &  J.  U:  Webb 
T.  Be^betf,  68  Hd.  804;  8tate  t.  UunUm,  38  Vt 
«W;  S  ffigb.  iDj.  ^  mi.  128a. 

If  tbere  was  ever  a  case  In  which  a  court  of 
«qulty  could  be  called  opou  lo  Kraut  auch  bd 
in  juncUoit  •■  Is  bere  prayed.  It  ooea  seem  that 
thu  It  one,  the  majority  of  the  atock  and  the 
direclon  both  bdng  the  defendauta. 

J/atAan  y.  Tmn^ni.  83  AlA.  487;  Maia  v. 
Tompkint,  H  Ala.  618. 

Tbe  iawdoes  not  require  one  toioake  an  ap- 
plication where,  from  the  facta,  it  appears  It 
voold  be  Qwleia.  He  need  not  ask  a  majority 
of  tbe  dlrectora  and  atockhoidera  to  sue  tbem- 


V.  ma  Tori.  W.  8.  &B.  S.  Oo.  8S  Hun,  830; 
Bolhwta  V.  Jt^ntm,  89  Minn.  1.  31  Am.  A 
EoK-  Corp.  Cas.  408;  1  Morawetz,  Prlv.  Corp. 
ti  302;  DavU  t.  Oemm^l,  70  Md.  806;  Jtppeeo- 
no«  OoviUx  V.  LufayetU,  It.  li  &  B.  Co.  60 
lud.  8S. 

The  main  acta  complained  of  are  not  those  of 
the  directOTB,  such  as  a  wron^ol  miause  or  a 
wrongful  exerciae  of  corporation  franchises, 
but  they  are  auch  asdlrocliy  and 


prlmarilT  af- 
itork  holders 


prietary  rights.  In  sucb  cases,  the  corporation 
is  not  ihe  proper  party  to  bring  the  suit;  It  Is 
not  affected  by  the  wrongs,  and  the  rule  in- 
voked has  no  applicatlou. 

8  Pom.  Eq  6  1091;  Dewing  v.  Ftrdiearlei, 
96  n.  8.  198.  3j  L.  ed.  004;  1  Moraweti,  Prir. 
Corp.  g  2T9;  Beath  t.  Erie  B.  Oo.  8  Blatcbf. 
847:  Nathan  v.  Tbmpkin*,  tvpra. 

If  a  slate  of  facts  has  been  alleged  in  the  bill 
from  which  the  law  would  infer  that  Bmitb 
would  act  in  the  inlercsl  of  and  ei  requested  by 
De  Bardeleben.  Hack  will  be  excused  from  aiK 
plying  to  the  board  of  directors. 

1  Moratretz,  Priv.  Corp.  g  342;  Ifrath  v.  8Ho 
B.  Oo.  tvpra;  Halomon*  t.  Laing,  13  Bear.  877; 
RoftriY.  Lufasette  Aoric.  Worki,  02  lud.  293; 
Ourrior  v.  -*•»  York,  W.  8.  it  B.  B.  Oo.  BO 
Hun,  800. 

All  amendable  defects,  pro  hoe  viet,  should 
be  regarded  at  cured  by  amendment,  and  the 
Inquiry  made,  whether,  if  tue  facts  were  weil 

S leaded,  tbecase  would  be 'of  equitable  ]urU- 
icllon,    and    an    injunction  tbe    appropriate 
-remedy. 

Ba*t  AW.B.Oo.f.  Baa  Tmnmu,  V.dO. 


J  In  Kansas  haa  the  lawful    sell  shana  of  stock  In  other  gat  aompanlea  ai 


d  hold  Bcoak  of 
road.  AtcbtwjQ.  T.  k.  B.  7.  B.  Oo. 
L.  B-A.1I1, 48 Kan. ttS;  Atchison,  T.  kB.F.  K.O0.  v. 
DstIb,  U  Esd.  aat;  Atohlaon,  1.  M  &.  9.  Oo.  v. 
Fletober,  IB  San.  an. 

The  word  "unlawful,"  ■■  applied  to  tbe  purposea 
<or  which  oorporadont  are  formed,  la  not  used  ez- 
olualveljr lb  the aenseof  malum inMurnviIiun  pro- 
MMtom.  but  ll  also  osed  10  designate  lucb  acta, 
powRB  and  oontracta  aa  ai«  tiZtmtrirei.  People  v. 
Ohloaco  Oaa  Trust  Oo.  S  L  B.  A.  W.  ISO  HL  SB; 
State  T.  Nebraska  DltUIUOB  Ool  (Neb.)  Har  »,  USa 

Wbcae  a  oorpotatlon  Is  orcanlsed  under  a  KeueraJ 
atatute.  a  provision  Id  tbe  deoUtalJoD  of  Itaoorpo- 
<ate  purpose,  Uis  imnrawiry  egeot  of  which  IsUie 
«reatioD  of  a  munopolr.  Is  void  as  aoalnst  pab- 
bapoUoj.    People  v.CUaatoOss Trust  Co.  supra. 

A  oorporatlan  formed  under  tbe  Illinois  Qeneral 
looorpoiatlon  Aot,  for  a  purpose  other  than  that 
of  dealing  In  stooka,  cannot  ezerdse  tbe  power  of 
purohasfaiK  and  boldtnsstook  In  other  oorporatlons. 
where  luob  power  oaonoi  b*  DeoecearllT  Implied 
from  Om  nature  «f  the  power  qteclOaallr  cranted, 
and  la  not  iinnn^ij  to  oan;  Ilia  tatter  Into  affeot. 
Ibid. 

Aoorpoiatlon  orsaolied  with  tbe  object  of  pur- 
«bs«tns  and  holding  all  the  sbans  of  tbe  oapltal 
•took  of  anrsaaoompany  In  theetty  or  State  la  not 
aoorpoiBtlon  organised  foralawfulpuipoeaiWlth- 
fn  tbe  maaolnc^  tbe  niluols  General  Inoorpora* 
tlOD  Aot  (UL  Bev.  atat.  obap.  1^  I U,  provtdbwtbat 
oorporatloDs  may  be  formed  tor  any  tawtui  po^ 
fNaewitb  tbe  ezoeptlon  stated  Iheralii.    JMd. 

A  gas  oompsny  formed  for  tbe  purpose  of  ei«ot- 
bigoropaatlDB  gas  worksand  manufaoturlng 
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lOldent  to  suoh  purpose  of  Its  formation,  even 
though  suoh  power  it  apeoUled  In  Its  andolea  of  In- 
oorporaUua.    IbftL 


AeimrtotequltrhBspowerto  restrain  tmateoa 
or  directors  from  fraudulent  dispositions  of  the 
Dorpoiate  property,  or  a  mlsappliosHon  of  tbe 
funds.  Howe  v.  Deuel,  48  Barb.  (08;  Bobertson  r. 
Bullions,  0  Barb.  13S:  Hunt  v.  Bbrewsbury  *  O.  EL 
Co.  a  Bng.  L.  A  Bq.  lU. 

It  has  power  to  prevent  a  oorporatlan  and  III 
offloers  from  a  willful  misapplication  of  tbe  funds 
ol  the  oorporatloD,  to  the  Injury  of  the  sharea  or 
tbe  dlvldeods  of  the  ttookholden,  and  fiom  waste 
and  misaonduat  whicli  amounla  to  a  breach  of 
trust  on  the  part  Of  the  mauaKen,siid  from  auch 
acts  as  tend  to  tbe  deetruotloa  of  the  franehlsea  of 
the  corporation,  and  to  compel  the  oDoera  to  so- 
oount  lor  sucb  waste  or  mlsoondoot  smountlngto 
a  breach  of  tj-ust.  Bzoelslor  Petroleum  Co.  v, 
Lsoer.  <8  N.  T.  lah  Bardon  v.  Mewton.  U  Blatcbf. 
87V:  Dodse  V.  Woolspy,  <»  U.  &  U  How.  HI.  U  L, 
ed.  401;  Baooo  v.  Bobertson,  W  a.&  18  Uow.  480,  IS  U 
ed.  US;  Hi^tb  r.  Brie  B.  Oo.  S  Btatobt.  8ITi  Fond  v. 
Vermont  TsUey  B.  Oo.  U  Btatobf.  180;  Boott  v. 
Depeyster,  \  Bdw.  Ch.BIS,8N.  T.  Cta.L.ed.»t 
Verplanok  V.  IfaroantUeIu.On.1  Bdw.Oh.  84,eN. 
Y.  Cb.  L.  ed.  «&  Olssalngtoo  t.  Tbwaltea,  1  81m.  * 
BtU.  IH;  1  Btory,  Bq.  Jur.  I  887, 

It  wOl  Interfere  to  prevant  the  oOoeia  of  tbe 
eorporaUon  from  mlaapplylng  tbe  property  odd* 
trary  to  tbe  end  and  purposea  of  tbe  Instltutdoii; 
because  the  oorporatoia  are,  sa  to  the  tnisieea.  Id  a 
sense,  ootuft  que  (niit,  and  aucb  oonduot  la  a  vtota" 
tlon  of  tbe  compaot,  tor  whloh  there  oould  be  B» 
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S.  Ob.  rs  Ala.  280.  Bee  also,  direclly  applica- 
ble, GhaT^iert  v.  Alnbama  Iron  Co.  87  Ala.  S.'iS; 
Alalama  d  F.  R.  Co.  v,  Eennei/,  89  Als,  807; 
Jfelton  y.  Zhinn.  16  Ala.  SOI. 

This  lanot  a  cose  where  the  primaTf  ntrand 
lor  relief  "consista  in  a  wrongful  dealing  of 
an;  kind,  or  ia  an;  manner  witl)  the  coiporate 
properly,  or,wiUi  tlie  corporate  fnachisea;"  but 
being  Eurb  a  case  no  application  need  be  made 
to  I  be  direciora. 

8  Pom.  Eq.  §  1091 ;  Seath  v.  Brie  R.  Co.  and 
Balomom  v.  Laing,  lupra;  Breaer  v.  Bolton 
Tlieatre.  104  IIsm.  STB. 

J/«uri.  Smythe  &  Lee,  wlLh  Mettn. 
Webb  &  Tll^an  and  Wetherlr  &  Per- 
cy, for  appetlees: 

This  bill  cannot  b«  tnaiotained,  DO  prior  ap- 
pUcatJOD  having  been  made  to  directora  oi 
■lock  holders. 

Nathan  v.  Tompkint,  83  Ala.  444;  Cook, 
Block  and  Btockholdere,  gs  648,741;  Taylor, 
Corp,  S  580;  Hodgtt  v.  Nev>  England  Berew  Co. 
1  K  I.  812.  68  Am.  Dec.  824,  648,  aod  noU; 
Bertey  v.  Veaiie.  24  Me.  8,  41  Am  Dec.  887, 
669,  iiote.-Batcet  v.  Oakland.  104U.  B.  466-460, 
2(j  L.  ed.  831,  838;  Ang.  A  A.  Corp.  §  313; 
MerehanU  *  PtanUra  Line  t.  Wagnner,  71 
Ala.  686:  GreaTf  t.  OiVfje,  60  N.  Y.  154;  Bntio- 
tr  T.  Botttm  riieatre.  104  Mass.  887,  388;  Duor 
phyv.  Trattlierilf.  P.  Auo.  8  New  Eng.  Rep. 
DB,  146  Man.  493. 

An  inlunclion  will  not  be  granted  upon  the 
ground  luat  the  stockboldera  agalnat  whom  it 
la  aou!>bt  are  likely  to  oLiiain  control  of  the  af- 
fairs of  the  company,  and  that  then  tbey  will 
probably  misueetbeir  power. 


Cook.  Slock  and  Stockboldera,  %  814;  Cam- 
Sen  &  A.  R.  Co.  V.  BlkinM,  37  N.  J.  Eq.  276. 

The  DeBardelelieD  Company  ia  Tested.  \3j 
special  Act  of  the  Legislature,  with  all  th» 
property  righia  of  any  stockholder.  It  has, 
iberefore.  Iti  the  exercise  of  such  rights.  tti» 
authority  ki  tmnaler  certain  of  ila  stcck  to 
other  persons,  even  if  the  effect  be  to  iocreasO' 
the  voting  power  which  its  shares  would  oth- 
erwise have. 

Rt  StrarKon  I.  <t  8.  Co.  L.  B.  16  Eq.  SSO; 
J^mder  v.  LvMhinfjlon,  L.  R.  6  Ch.  Div,  70; 
Moffatt  T.  Farquhar,  L.  R.  7  Ch,  DIv,  691; 
Camdtn  &  A.  R.  Co.  v.  £I«ttu,  87  N.  J.  Eq, 
874;  Cook,  Btocfc  and  Btockholdera,  g  SIS, 

Sti>n«,  GK  J.,  delivered  the  opinion  of  the- 

The  Eureka  Company  ia  a  mtoing  and  man- 
ufacturing corporation,  having  its  uliu  and 
business  residence  in  Oimoor,  In  jeffersoa 
County.  Its  hiatory  may  be  briefly  stated  a» 
followa:  There  was  fltst  an  associstion  and 
incorporation  under  the  general  statutory  pro- 
visions, but  It  had  a  different  name.  By  special 
enactment,  approved  November  6,  1862  (Sees. 
Acts,  p.  118),  Itwas  incorporated  as  the  "Red 
Mountain  Iron  &  Coal  Company."  Its  de- 
clared purpoBca  were  "mining forcoal  andiron, 
sad  the  making  and  general  msnufaclure  or 
iron  on  their  lands  in  Shelby  and  Jefferson 
Counties."  Thia  Act  of  Incorporation  ws» 
somewhat  amended  by  Act  approved  March  8, 
1871  (Bess.  AclB,  p.  257},  By  statute,  itanams 
was  changed  to  the  "Eureka  Mining  Comp«ny 
t  of  Alabama,"    Bess.  AcU  1866-67,  p.  568. 


remedy  at  law,  without  a  multlplially  ol  siilta. 
BobertBOD  v.  BuUions.  supra;  Koblnaon  v.  Smith,  S 
Palse,  £t£,  8  N.  Y.  Ch.  L.  ed.  ICE:  Butts  v.  Wood.  4 
TnitiB.Api).43S;Oreilvesv.  aeorKe.U  How.  Pr.BS. 

Tber«  Is  □□  wrong  or  fmud  which  directors  at  a 
JOiDt-stocbcompsnylocoriiorBted  or  otherwise 
oommlt  whloh  canoot  be  ledrenid  by  appropriate 
and  Hdequate  reioedleB.  Cron  v.  Sackctt,  16  How. 
Pr.  TO,  8  Abb.  Pr.  ZflS.  i  Bosw.  «fia;  Walbum  v.  Jd^H- 
bj,  1  M;l.  A  K.  61:  Fo«  v.  Bart>ottle,  £  Efure,  Ml: 
BensOD  v.  He&tboro,  1  Younge  ft  C.  BIB. 

Equity  will  grant  relief  to  a  corporation  Bgalnst 
the  fiBuduleot  ads  of  the  dIreoCors  (Ellsworth 
Woolen  ate.  Co.  v.  Faunce,  4  Kew  Ensr.  Bep.  tm, 
n>  Ue.  44DJ;  or  the  willful  neirleot  of  a  knowo  duty. 
Bamsey  v.  Brie  R  Co.  38  How.  I^.  68,  f/l  Barb.  406, 
8  Alb.  Pr.  S.  B.  ISi;  BrinckerboH  v.  Boatwick,  88  N. 
Y.ta,9>S.  Y.  1«L 

lAabQUv  of  Urtcton  of  eorporoMon. 

Tba  directors  of  a  corporatloo  occupy  a  flduclary 
position.  Tbey  are  trustees  and  agents  of  the  cor- 
poinUon  and  stoclchol iters.  In  general  they  are 
Boveroed  by  the  same  rulee  as  are  applied  to  trus- 
tees and  Bffents.  Kent  v.  Priest,  1  West.  Bep.  TBI, 
a  Ho.  475;  Farker  v.  Nlclterson,  112  Uses.  196;  Eu- 
ropean  te  K.  A.  K.  Co.  v.  Poor,  60  Ue.  m;  York  A 
N.  M.  B.  Co.  V.  Hudson,  19  Eug,  L,  *  Eq.  3S5;  Perry, 
Tr.  I  atr.  See  note  to  Marshall  r.  FsmierB  ft  M. 
Bev.  Bank  tVa-t  S  L.  B.  A.  534. 

The  relation  between  directors  of  a  corporation 
and  Its  Btockhoiders  Is  that  of  trustee  and  cestui 
qve  trust.  Butts  v.  Wood.  SB  Barb.  188;  york  ft  N. 
U.  B.  Co.  V.  Hudson,  16  Beav.  4B9.  gee  note  to  Pat- 
terson V.  Minnesota  Mfg.  Oo.  iHlnn.)  4  L  R.  A.  74& 

They  are  governed  by  the  same  rules  as  are  ap- 
plied to  trustees  nod  aeents  as  to  all  matters  In 
Te«ard  to  ttae  dlscbarge  of  their  duties.  Beat  v. 
Priest.  1  West.  Bep.  TGI,  BB  Mo.  tTG;  Wsrdell  v.  UnJoo 
BL.R.A. 


Pac  B.  Co.  ItB  U.  8. 86T,  BBS,  SB  L.  ed.  Ol,  and  caoea, 
4  Dill  C.  C  S30:  San  Diego  v.  gu  Diego  ft  L.  A.  K. 
Co.  44  Cal.  106;  Jonea  v.  Morrison.  SI  M'"n  140;  Bad- 
ford  B.  Co.  V.  Browser,  4B  Pa.  St;  Ward  v.  Davldooti. 

6  WesU  Bep.  807,  80  Mo.  446;  Bennett  v.  St  Loula 
Car  RooSog  Co.  1  West.  Rep.  786, 1»  Mo.  App.  348; 
Abbott  V.  Amerioan  Hard  Bubber  Oo.  83  Barb.  ^ 
Bliss  V.  Uatteeon.  U  N.  Y.  21,  K  Barb.  3SG:  Bobtn- 
Bon  V.  Smith.  S  Palffe,  OS,  S  N.  Y.  Ch.  L.  ed.  UB; 
Koehler  V.  Black  Blver  Falls  Iron  Co.  67  n.  6.  » 
Bluck,  715,  710. 17  L.  ed.  889,  8i£;  Overend  Qumey 
Co.  V.  Qlbb.  48  L.  J.  Ch.  B7,  L.  B.  G  H.  L.  ttO;  FU- 
crolfs  Case,  L.  B.  £1  Ch.  DlT.  519,  58  L.  J.  N.  8. 17: 
CQarllable  Corporation  v.  Button,  i  Atk.  40li  Or«at 
Luxembourg  H.  Co.  v,  Hagnay.  9S  Beav.  681 

Where  they  willfully  abuse  tbeir  trust  or  mlaap- 
ply  the  fundi  of  Uia  company,  by  wUoh  a  loss  1» 
BUBtalued.  tbej  are  penooally  Uabte  as  trusteea  to 
make  tiood  that  kias;  and  they  are  also  liable  If 
tbey  suiter  toe  oorporate  funds  to  be  to«t  or  wsoted 
by  gron  negUgenoe  and  Inattention  t«  the  duties 
of  tbeIr  trust.  Brlncbarboa  v.  Bcetwlok.  88  N.  T. 
tS:  Cumberland  C  ft  L  Co,  v.  Hoffnua  Coal  Oo. » 
Barb,  199. 

Tbey  are  liable  for  their  lUegal  or  fnuidulentmp- 
pllcatlon  ortbe  funds  of  tbe  company.  Lyman  v. 
Bonney,  101  Mass.  GflS;  Curran  v.  Arkaosas,  W  C  SL 
IG  How.  804, 14  L.ed.  706;  Scott  v.  Bogle  F.  Ina.  Co. 

7  Palga.  198,  4  N.  Y.  Ch.  L.  ed.  I2S. 

For  Investing  (be  funds  of  the  corporation  In  the 
stock  of  a  new  company  pursusnt  to  a  ahom  sr- 
rangement,  the  directors  may  be  bold  liable  as  fOr 
abreachof  trust,  under  ablllflled  by  tbe corpora- 
tion.  Joint  Stock  DIsoounc  Oo.  v.  Brown.  I.  R.  S 

Directors  of  corfHtratlons  are  liable  for  tbetr 
frauds  and  breaches  of  trust.  Bee  nets  to  Marshall 
V.  Farmers  ft  U.  Sbt.  Bank  (Va.)  t  L.  B.  A.  IB4. 

They  are  personally  liable  on  ttieir  oontraota  (saa 


1800. 


Hack  v.  Db  Babdxlbben  Coai.  &  £boh  Co. 


'  By  Act  approved  December  8,  1B7S  (Seas, 
Acts.  189).  some  addilional  provialonB  were  en- 
acted in  reference  to  said  corporation. 

What  we  have  staled  above  we  have  gleaned 
from  private  eaactmenLB.  which,  with  the  ex- 
-cef^on  of  a  clause  in  the  Act  of  1873,  to  be 
-considered  further  on,  are  not  befoic  tu  insach 
form  BB  that  we  can  conBider  them.  They  are 
Introductory  to  the  opinion  which  followa,  and 
will  make  it  more  easily  understood.  This  is 
the  sole  purpose  of  their  insettion  here.  No 
ruling  win  be  based  on  their  provialona,  save 
the  one  clause  in  the  Act  of  1873.  The  DeBar- 
■deleben  Coal  A  Iron  Company  ia  another  cor- 
poration in  JelfeiBon  County,  engaged  in  aub- 
«LBntially  the  same  lines  of  business  and  trade. 
and  has  its  business  titut  nine  miles  from  that 
of  the  Eureka  Company.  In  the  further  prog- 
ress of  this  opinion  we  will  characterize  them 
as  the  "Eureka  Comiiauy"  and  the  "De  Barde- 
leben  Company."  The  present  bill  was  filed 
by  Hack,  a  slockhotder  and  director  of  the 
£ureka  Company.  It  seta  forth  that  the  slock 
of  the  Eureka  Corapany  consists  of  6,306 
shares,  of  which  complainant.  Mack,  owns 
S.IHC  shares.  That  in  Uclobcr,  1&H9,  the  De- 
Bardelcben  Companv  purchased  and  became 
the  owner  of  4,678  shares  of  the  Eureka  Com- 
pany's stock,  being  a  majority  of  the  whole 
number  of  shares.  That  soon  thereafter  a 
meeting  of  the  Eureka  Company  was  held  In 
<?incinnati,  Ohio,  at  which  three  of  its  direct- 
ors, iadudinc  its  president,  resigned,  and  H. 
F.  DeBsrdeleben,  D.  RoberU  and  A.  T. 
8mythe  were  elected  in  Iheii'  stead,  DeBarde- 
leben  being  made  president,  and  Roberts  secre- 


tary. De  Bardeleben  was  president  of  theDe- 
Bardeleben  Company,  and  Roberts  and  Smy  the 
were  directors  in  that  corporation.  A  clause 
In  the  bill  contains,  we  suppose,  a  clerical  er- 
ror, which  renders  it  dilHcull  to  be  understood. 
It  should  probably  be  read  hs  follows:  "That 
they  [the  controlling  board  of  the  De  Barde- 
leben Company],  in  this  way  had  aufQcient 
number  of  themselves  to  assume  the  office  of 
directors  of  said  Eureka  Company,  to  make  a 
maiority  of  the  t)oard,  and  in  tbis  way  uulaw- 
fully  and  illegally  assumed  to  act  aa  directors, 
and  at  once  took  absolute  charge  and  control 
of  all  the  property  of  the  Eureka  Company." 
The  import  of  this  averment  is  that,  in  theelec- 
tion  at  Cincinnati,  the  De  Bardeleben  Com- 
pany, throueh  its  majority  voting  power,  ac- 
quired a  majority  of  the  governing  body,  by 
electing,  through  its  majority  of  the  slock  in 
the  Eureka  Company,  three  of  its  own  hoard 
(De  Bardeleben,  Robeils  and  Bmytbe),  and  that 
these  three  constituted  a  majority  of  the  boaid 
of  directors  of  the  Eureka  Company.  Based, 
as  we  suppose,  on  the  assumed  truth  of  this 
averment,  the  present  bill  was  Sled,  and  seeks 
to  enjoin  the  De  Bardeleben  Company,  an  al- 
leged rival  corporation,  from  voting  its  major- 
ity slock  in  an  election  of  directors  for  (be 
Eureka  Company,  soon  to  come  off.  The  bill 
makes  no  averment  that  complainant,  before 
instituting  his  suit,  made  any  ntiempt,  or  pre- 
ferred any  request,  to  have  the  wrongs  he  com- 
plains of  redressed  by  a  suit  instituted  by  and 
in  the  name  of  the  corporation,  aod  it  is  not 
pretended  Ibat  be  made  such  request.  If  It 
were  true  that  De  Bardeleben,  Roberts  aod 


note  to  McEenser  V.  EdwardB  |Er-}  SL.R.A.  Xll; 
and  for  tbelr  acta  done  without  autlioiitf.   See 

notetoUetropoUtan  Elevated  B.  CO.  v.  Koeeland 
<N.  T.)  8  L.  B.  A.  SB. 

HdbaUji  0/  director  dcArud  and  reitritiUa. 

Wbere  the  liability  arises  Trom  the  wronffful  nut 
of  tbe  parties,  the  oomplainiuit  may  recover  from 
any  one  of  them  for  the  whole  lorn,  >nd  he  will  have 
no  claim  agraloet  tbe  otbera  for  ooctiibutlon.  Hill 
V.  Fenton,  11  PalBO,  M,  B  V .  T.  Ch.  L.  BiL  il:  Atly- 
«jeo.  V.  WUson.i  Jur.U14:TaiiKleeckv.IterDriDcd 
Dutch  Chumh,  S  Paige,  tOT.  3  N.  ¥.  Cb.  L.  ed.  1121. 

Bacb  case  la  dl8tiDat.dependlaB  upon  the  evidence. 
It  la  Cberefors  not  aeoeeBHry  to  make  all  those 
who  may  more  or  leas  have  Joined  in  the  aoC  com- 
plalnetl  of  parties;  but  the  dlreotors  FUllty  of  tbe 
frauds  and  11I?bb1  aols.  injuriously  affecting  tbe 
rights  of  the  plalntilt.  should  be  made  partlee. 
Flgher  v.  World  Mut.  L.  Ina.  Co.  IT  How.  Pr.  45T, 
«r,  IB  Abb.  Pt.  N.  8.  371;  WUlrtnflon  v.  Dodd. «  N. 
J.  Eq.  ISS;  Boyd  V.  Gilt.  IS  Fed.  Rep.  14fl;  Mayne  v. 
QrlBvold,  SSaodf.  m.SLes.  Obe.32:£Pom.  Bq.  Jur. 
«»:  Van  Dyck  v.  McQuade,  8B  N-  Y.  4*  Seddon  v. 
ConDBli.  10  Sim.  TS;  Stalnbonk  v.  Femley.  S  81m. 
KOi  More  v.  Rand,  DO  N.  T.  £08;  Smith  v.  Itathbun, 
SHun.  UO. 

If  there  are  several  tcusteea  wbo  are  all  ImpUcat- 
«d  In  a  common  bieaah  of  trust,  for  which  the 
M<(ul  9US  trust  seeks  relief  in  equity,  be  may  bring 
his  suit  atralnst  all  of  them,  or  a^nst  any  one  of 
them  separately,  at  his  election,  tbe  tort  belnir 
treated  as  several  as  well  ■■  joint.  Seatb  v.  Brie 
a.Co.8Blatt:hr.  Ul. 

The  rule  In  reapect  to  wninF-doen  li  the  same  In 
«qnlty  aa  at  law.   Plenon  v.  MoOordy,  (1  How.  Pr. 


affair?,  or  for  a  franduleot  breaoh  of  trust.  Car> 
penter  v.  Danforth,  SS  Barb.  fiSCi  Smith  v.  Bathbun, 
UBarb.  40B. 

But  they  Dannot,  In  the  absence  of  any  fraudu- 
lent conduoi,  embezzlement  or  misappropriation 
of  funds,  or  realization  of  profit,  not  common  to  all 
■tockholdera,  t>e  madeto  account  to  the  stockhold- 
ers for  losses  arlslnff  from  mismanagement  merely; 
or  be  made  liable  for  mistakes  of  Judsment.  or 
want  of  skill  or  Knowledge.  Bperlug's  App.  Tl  Fa. 
11,10  Am.  Bep.ae3. 
CorTorollon  vrtmarCy  tnterated,  and  mutt  bring 

For  a  fraudulent  breech  of  trust  by  the  dlreotois 
of  a  oorporaUoo  the  oorporatton  Is  the  primary 
party  to  sup.  l>clng  tbe  party  injured.  I\>rbee  v. 
WblUock.  8  Edw.  Cb.  416,  8  N.T.  Cb.  L.  ed.  720;  Bob- 
Inson  T.  Smith,  8  False,  IBS,  8  N-  Y.  Cb.  L.  ed.  ISO; 
Cogswell  V.  Bull,  8»  Cal.  BtO;  Bmltb  v.  Foot,  40  Mo. 
415;  Franklin  F.  Ins.  Co.  T.  Jenkins,  8  Wend.  ISO; 
Branch  Bflnli  of  Mobile  v.  CoUlns,  T  Ala.  06;  God- 
bold  v.  BrsDoh  BrsDk  of  Msbile,  11  Ala.  191;  Atty- 
Gen.  T.  Utlca  Ins.  Co.  S  Johns.  Cb.  8S>,  1  N,  Y.  Ch. 
L.  ed,  48);  Citizens  Loan  Asso.  T.  Lyon,  E8  N.  J.  Eq. 
110;  Deaderick  V.  Wilsoa,  S  Bait.  106. 

The  gtookholder,  having  no  estate,  legal  or  equi- 
table. In  the  obrporale  property,  has  do  locus  (Undl 
In  the  oouTtS,  while  the  corporation  la  able  and 
willing  to  sue  tor  protection.  Bee  naU  to  Patter- 
son T.  Mlonwota  Mfg.  Co.  (Minn.)  4  L.  B.  A.  7iG. 

Where  the  agents  of  a  corporation  have  acted 
fraudulently,  the  wrong  Is  primarily  committed 
against  tbe  corporatloa,  and  until  It  Is  shown  that 
"  e  corporation  Is  Inoapable  of  obtaining  redress, 
that  It  Improperly  or  ooUusirely  refuses  to  do 
so,  tbe  stookholden  oarniot  bring  suit  for  a  re- 
dreaa  of  tbe  wrong.    Heraey  v.  Veaiie,  H  He.  9: 

It  Is  weU  settled  that  wheoevei  the  olBoenof  a 
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Al.^BAKA   SUTJIIUIS  COOBT. 


Jinu, 


Smytbo,  presldeBt  and  dtrecton  of  the  De  Bar- 
delebcn  Company,  conatjtuled  a  mnjoiiiy  of 
the  board  of  airectore  of  the  Eureka  Company, 
tbie  would  eicuM  Uach  for  not  requeetiog  pro- 
ceeding tor  redress  through  the  corporate 
anlbonliea  of  (be  latter  corporailon.  Elected 
as  Ihey  were  by  tbe  De  BaraelebeD  Companv, 
bolding  Die  majority  of  tbe  stock  sa  It  did,  the 
pre^umplina  that  a  request  of  suit  would  be 
denied  Is  so  alrong  as  to  relieve  Mack  of  tbe 
necessitj  of  making  it.  Tbelaw  never  requires 
a  Tain  ceremony.  TuwaUoia  Mfg.  Oa.  v.  Cm;, 
68  Ala.  71;  Merehantt  A  Plantert  Line  v.  Wag- 
aver,  71  Ala.  5Slj  Nathan  t.  Tom^i&tnf.SS  Ala. 
437;  HothwtU  v.  Robinton.  89  Minn.  1;  Memphii 
AG.B.  G>.  V.  H'«»rf<.88Ala.8B0,7L.  B.A.606; 
Satwa  V.  Oakland.  104  D.  S.  450  {26  L.  ed. 
827]. 

In  consequence  of  certain  denials  contained 
In  tbe  answer  it  became  necessar;  to  file  an 
ameoded  bill,  which  was  dooe  February  8, 
1H90.  By  thstamcndment  It  is  abonn  that  tbe 
board  of  diiectoiBOf  the  El  urcka  Company  con - 
eiata  of  seTen  members,  only  ibree  of  whom 
(De  Bardelebeu,  Koberla  and  8mytbe)  were 
elected  after  the  De  Bardeleben  Company  be- 
came tbe  owner  of  a  majority  of  the  Eureka'a 
stock.  Four  of  tbe  directors  (Hack,  H.  B. 
Smith,  L.  E.  Milter  and  J.  W.  Means]  were 
directors  In  tbe  Eureka  Company  before  and 
at  tbe  time  of  tbe  purchase,  and  are  still  direc- 
tors. It  is  not  charged  that  either  of  these  four 
la  a  atockholder  or  director  in  the  De  Bardele- 
ben  Company.  Tbe  charse  Id  reference  to  H. 
H.  Smilb  U  as  follows:  "That  the  said  4,683 
■liares  abo  iocludea  tbe  ten  sbaies  of  stock  now 

oorporatlon  mleapproprlatetheoorponttefuDdS, 
are  guilty  of  any  kind  of  WTongtul  deallns  with  the 
oorporate  property,  the  eorporatJon  la  primarily 
intcreeted,  and  oan  alone  seek  redress,  unleea  It  U 
made  to  appear  tbat  It  la  Dooeeaary  for  tbeatock- 
boldera  to  bring  the  aeUoo  Id  order  to  prevent  a 
oomplets  (aUure  of  Juatlce;  aod  to  bring  the  case 
wttbin  the  eioeptlon.  It  must  be  made  to  appear 
that  tbe  ooniaratlon  refuses  to  bring  a  suit  or 
mlt  the  same  to  be  braug-htln  the  corporate  t 
after  reaaonable  application  baa  t>eeD  made 
tor  that  purpoaei  and  In  every  auob  esse  It  la  Indts- 
peosBblT  oecMeary  that  the  ooriioratlon  should  be 
■nodea  party  defendant.  8  Pom.  Eq.  Jur.  lOSS  «C 
mn.;  Oogswell  v.  Bull,  Ba  CaL  3%  Memphis  v.  Dean, 
T6  n.  8. 8  Wall.  18,  It)  L.  ed.  IBS;  Dodge  v.  Woolsey, 
IB  U.  &  18  How.  381, 3<5,  in  L.  ed.  401,  VX:  Daven- 
port V.  Dow^  SB  O.  a.  18  Wall,  BBB,  81  L.  ed.  B38; 
JackKm  V.  Ludello^,  88  U.  B.  El  Wall,  ais,  Ei  L.  ed. 
4K;  Newbi  V,  Ort-^n  Cfent  R.  (Jo.  1  Bawy.  SB; 
Heath  v.  Erie  S.  Co.  8  Blatehf,  SIT;  Byecs  v.  Bolllna, 
18  Colo. »,  m. 


What  AoektvUdtrt  may  siui 
WfaeT«  a  corporation  for  any  oanae  refinea  to 
bring  Bult  to  redress  Injurlea  Inflicted  upon  the 
•lockboldeia  by  the  managlag  agenta  or  offlcera, 
Btcckboldera  will  be  permltlod  to  sue  In  tbeir  own 
names,  making  tbecorporadon  a  party  defendant. 
Colquitt  v.  Howard,  11  Qa,  868;  Byan  v.  Leaven- 
worth. A.  &  N.  W.  R.  Co.  il  Kan.  889;  Peet>ody  v. 
Flint,  8  Allen,  6%  WUcoi  v.  Bickel.  11  Neb.  15^ 
March  v,  Eaatem  R.  Co.  40  N.  H.  H8:  Brown  v.  Van- 
dyke, 8  N.  J.  Bq.  7116;  Batta  v.  Wood,  87  N.  T.  817; 
Ithaca  Qaa-Ught  Oo.  v.  Treman,  80  Hun,  nS;  Hodges 
T.NewEngland  Screw  Oo.  IB.  L  012:  Haxard  v.  Du- 
rant,  U  B.  I.  IBS;  Newby  v.  Or^ron  Cent.  R.  Co. 
Deady,  819;  Waring' v. Catawba  Go.)  Bay.UM;  Dead- 
erick  V.  Wilson,  8  Baxt  108;  Dodge  T.  Woolaey,  SB  U. 
9L.B.A. 


Btandln;;  on  the  books  of  the  Eureka  Company 
to  U.  H.  Smith,  wbo  is  one  of  Uie  directors  at 
tbe  said  Eureka  Company,  but  who  haa  no  in- 
terest in  said  company  or  ila  stock,  bnt  who 
holds  the  same  in  the  interest  of  said  De  Bar- 
deleben  0>al  &  Iron  Company,  and  wh<\  act* 
In  all  metiere  connected  with  taid  Eureka  Com- 

Snj  In  the  interest  of  and  as  remieated  bv  the 
fendent  H.  F.  De  Bardelebeu.^'  If  aaid  IL 
H.  Smith  had  not  been  a  director  before  the 
De  Bardeleben  Company's  purchase  of  the 
stock  in  tbe  Eureka  Company,  but,  like  De 
Bardeleben,  Roberta  and  Smytbe  liad  been 
elected  after  tbe  purchase,  possibly  tbe  pre- 
sumption would  be  that  he  would  eierdae  bis 
power  in  tbe  interest  of  Che  company  to  which 
he  owed  bis  election.  And,  possibly.  In  aucfa 
case,  no  request  for  suit  by  the  corporation 
would  be  neceaaary  as  a  prerequisite  to  a  suit 
by  a  stockholder.  We  need  not  decide  these 
questions,  as  this  case  does  not  raise  them.  Ac- 
cording to  tbe  averments  of  tbe  bill.  Smith  had 
no  interest  in  either  oorporation,  and  he  was 
not  indebted  to  tbe  De  Bardelet>en  Company 
for  his  election.  We  cannot  presume  that  tie 
will  contribute  to  or  sanction  bad  faith  in  tli» 
government  of  the  corporation.  It  ia  only 
when  Interest  anlagonizesduty  that  equity  will 
stretch  forth  its  reatralning  hand.  JfannU*  A 
a.  B.  Co.  V.  ^ood»,  68  Ala.  680, 7  L.  R.  A.  605; 
Cook,  Block  and  Stockhokiers,  S  018;  Mo»t*  r. 
&o<(,  84Ala.  608. 

We  think  the  bill,  as  amended,  Ii  fatally  de 
fectlve  in  not  averring  a  prerious  request  or 
appeal  to  the  majority  of  tlie  directora  to  in- 
stitute proceedings  in  the  name  of  the  corpora- 

&  IS  How.  831.  U  L.  ed.  (CO;  Allen  T.  New  Jersey 
Cent.  B.  Oo.  tS  How.  Pr.  18;  Verplanok  v.  HeroaotUe 
Ina.  Oo.  1  Bdw.  Ch.  84,  fl  If .  Y.  Ch.  L.  ed.  «^  Bayleaa  v. 
Ome,  1  Freem.  Ch.  (UUa.)  181;  Bperlng'iApp.  II  Pb 
1;  Slattery  v.  Bt.  Louis  ft  N.  O.  Tranap.  Oo.  8  Wart. 
Rep.  745,  01  Mo.  EIT;  Brewer  r.  BoefaiD  TlieatTe,  IM 
Maaa.  880;  Pond  v.  Termont  Valley  B.  Oo.  U 
Blatohf.  £80;  Detroit  v.  Dean,  108  D.  8.  GgT,  17  L.  ed. 
800:  Pom.  Bq.  Jut.  I  lOSSt  Balomons  v.  I^ng,  IS 
Beav.  S8B;  Qregory  v.  Patohett,  SB  Beav.  ESfi;  Ang. 
i.  A.  Corp.  I  aUL 

If  tbe  oorporatloD  Is  Still  under  control  of  tbe 
8amedlreaton,oneormorBOtttkeatookb(ddeiBDiBy 
aue  In  equity  In  behalf  of  tbemaelves  and  otheta 
similarly  situated.  Neall  r.  HUl,  1«  CaL  US;  Allen 
V.  Curtis,  at  Oonn.  ffiS;  Colquitt  t.  Howard.  Pea- 
body  V.  Flint  and  Baylees  v.  Ome,  nipra; 
Qiesvea  v.  Qouge.  89  N.  T.  1E4;  Sperlng-'a  App. 
•upro,-  Uuarlnav.  Ooldthwalle.  84  Tei.  1£G;  Caiman 
r.  Astern  Countlee  B.  Cu.  10  Beav.  li  Meoier  v. 
Hooper's  TeJ.  Works.  L.  R.  S  Cb.  Dlv.  StO;  Uasoa  v. 
Harris,  L.  R.  11  Ch.  Dlv.  9T;  Davldaon  T.  Tulloch.  3 


j'mayatieiDhli  own  name  without 

„  -- <  behalf  of  tbe  othen,  aa  well  as  himaeif. 

wberahe  leoka  toreatialii  the  oorporation  from 
doInK  acta  vhloh  are  ultna  litres.  March  v.  Baatent 
B.  Oo.  4S  N.  H.  SIS;  Soole  V.  Qreat  West.  B.  Co. 
L.  H.  I  (A.  App.  MB. 

Begueat  of  corporation  Eo  aua;  m/iUii  or  nfvtdi  to 

Id  general  It  abould  appear  that  the  boanl  of  dl- 
rectora  or  other  maEiaglng  body  baa  aotually  le- 
fuaed  to  bring  or  permit  an  action  In  Ita  own  namai 
Davenport  v.  Dowa,  BS  U.  B.  18  WaU.  flU,  El  L.  ed. 
BBS;  Jackson  v. Ludellng.  88  U.  8.  U  WaU.  KO^aU. 
ed.  Vek  Uemphls  v.  Dean,  7S  U.  S.  8  WslL  M,  19  L. 
ed.  tat;  Forbes  r.  KempbM,  B.  P.  ft  P.  B.  Oo.  * 


Hack  t.  Dz  Babdblsbbk  Ooui  &  IbOh  Ca 


_...._..,,  w  this  princi- 

ple as  tbe  loelc^  result  of  our  ruling  in  the 
cue  of  ifemvhi*  A  C  R.  Co.  t.  Wood*,  not  be- 
cause of  alleged  wrongs  perpetrated.  We 
place  It  on  brooder  giounds  then  thai.  It  ia 
our  inleDdoD  to  adhere  lilerall;  lo  tbe  doctrine 
there  BDDOunced.  The  snswera  of  the  defend- 
ftnt,  while  the;  do  Dot  dispute  tbe  alleged  la- 
tentlon  of  tbeDe  BardelebeD  Compaa;  to  vote 
Its  entire  stock  in  the  electloii  of  direclora  for 
tlie  Eureka  Company,  deny  every  cliarKe  ot 
partialitv  and  maladiniDiatratton  inlbe^vern- 
ment  of  its  aOatrs.  The  chaoceltoT  disaolved 
the  injunction  on  the  denials  of  the  answers, 
KDd  from  that  Older  tbe  present  appeal  ta  prose- 
cuted. He  erred  only  In  the  reasons  he  gave 
for  bis  ruling.  The  bill,  aa  we  have  shown 
above,  waa  prematurely  flled,  in  not  first  seek- 
ing redress  through  the  corporate  authoritiea. 
For  that  reason  the  injunction  was  rigbtl;  dis- 
solved, and  tbe  decretal  order  of  the  chancel- 
lor must  be  affirmed. 

Many  other  questions  material  to  tbe  future 
goveroment  of  the  Eureka  Company  bave  been 
well  and  ably  arKued,  and  we  feel  it  our  duly 
lo  notice  some  of  the  more  Important  of  them. 
In  tbe  Act  to  ampnd  the  charter  of  said  com- 
pany, approved  December  6,  1878  (Seas.  Acts 
US),  ia  this  language:  "No  stock  [holder] 
elUier  in  his  own  right  or  as  proxy  or  agent  of 
others,  shall  be  entitled  to  cast  more  than  one 
fourth  of  all  tbe  votes  at  any  election  of  direc- 
tors."   This  clause  is  set  forth  In  the  amended 


bill,  and  is  in  fhst  way  brought  before  us.  Wft 

bold  this  language  means  one  fourth  of  all  tbft 
votes  Ibe  shares  of  stock  authorize  to  be  casL 
One  fourth  of  tbe  votes  In  tbe  Eureka  Com- 
pany, with  ila  present  number  of  shares,  I*- 
3,077.  It  is  averred,  and  not  denioii,  that  tbe- 
De Bardeleben  Company,  as  a  corporation,  is 
the  owner  of  more  than  4  600  of  the  Eureka's 
sharefl.  The  amended  bill  charges  that  "the- 
defendant  H.  F.  De  Bardeleben,  as  president 
of  tbe  De  Bardeleben  Coal  A  Irnii  Cfompaoy, 
and  acting  as  president  ot  the  Eureka  Com- 
pany, and  Davfd  Roberts,  as  secretsiy  of  iMth 
of  said  companies,  and  with  tbe  knowledge- 
and  connivance  of  the  defendant  A.  T.  Smylbe, 
a  short  time  prior  to  the  lOth  of  Januarv,  1690, 
had  a  large  lot  of  tbe  stock  of  the  llurekft. 
Company  .  .  .  which  was  owned  and  held  by 
Ihe  De  Bardeleben  Coal  &  Iron  Company,  .  ,  . 
transferred  into  their  iDdiTidualnamea;  thati» 
to  say.they  bad  transferred  to  each  of  tbe  fol- 
lowing persons,  who  were  at  that  time  dlre» 
tors  of  lie  De  Bardelelwn  Company,  or  iarg* 
stockholders  in  said  Company,  tbe  following 
number  of  shares:  H.  F,  De  Bardeleben,  000- 
shares;  David  Roberts,  600  shares;  A.  T. 
Smythe,  860  shares;  F.  J.  Pelzor,  300  shares; 
tIL  a.  Lopaz,  428  shares;  Robert  Adger,  800; 
A.  M.  Adger,  800  shares, — leaving  in  ttje  name- 
of  the  De  Bardeleben  Coal  ft  Iron  Com- 
pany l.eoO  of  the  4.838  sharee.  .  .  .  Tbat  th» 
said  stock  so  transferred  .  .  .  was  and  ia  now 
the  stock  and  property  of  tiie  De  Bardeleben 
Coal  &  Iron  Company.  ,  .  .  Tbat  the  trans- 
fers to  said  persons  were  so  made  ...  for  tba 
purpose  of  avoiding  and  getting  around  ib» 


Woods.  feS;  HMth  v.  Brie  B.  Oo.  I  BUtcht.  WI: 
Hempbl*  Q.  Oas  Co.  v.  WUIlamion,  •  Helsb.  SU; 
Toung  V.  Dc&ke,  B  Hun,  SI;  Bognrs  v.  LataTetle 
AKrio.  WOT^  UK  Ind.  SW;  Uansh  v.  Eastern  R.  Oo. 
40  N.  H.  H8;  Hodjres  v.  New  England  Borev  <Jo.  1 
R  L  BIX;  Atwool  v.  MenTweatber,  L.  R.  S  Bq.  4e*  n.: 
MasOD  V.  Harris,  L.  H.  U  CtL  Dlv.  BT;  UoDourbU  v. 
Qanlliier.L.  R.  I  Cb.  Dlv.  IS;  Duckett  v.Qover.L.  R  fl 
Ch.  Dlv.  SE;  Uenler  v.  Hooper's  Teleg. Works.  L.  R.  9 
Ch.  Dlv.  SS(h  Benson  v.  Ueatbom,  1  Younne  k  0.  SM; 
New  York  &  N.  H.  B.  Oo.  v.  Schuyler,  H  N.  T.  tee. 
Tba  rofusal  to  sue  must  be  made  dietmotlr  to  ap- 
pear; and  the  avails  of  tbe  tltlffstlon.  If  there  be 
UiT,  in>  to  the  oorporatloD,  and  ore  a  pert  ot  lis 
means,  as  If  It  bad  Kseltsued  aad  reooverod.  Dew- 
ioir  V.  Ferdlcarles,  M  [J.  S.  IBS.  U  I,,  ad.  BM;  Foea  v. 
Harbottle,  t  Hare,  *81;  Hersey  v.  Venzle,  E4  Me.  1; 
Bmlth  V.  Huid,  U  Met.  XOi  AusUu  v.  Duilals,  i  D»- 

iS  U>e  oorporatlon  Is  stUl  under  the  oontiol  of 
Uiose  *bo  must  be  the  defendanta  In  tbe  suit,  tbe 
•tookboldere,  who  are  tbe  real  partlee  In  fnterest, 
will  be  pennltltid  to  flie  a  bnl  In  tbelr  oim  names, 
DtaktafftbeoorporatloiiapartydetendaDt.  Heath 
r.  Brie  B.  On.  8  Blatohf.  SH;  Heisay  v.  Veade  and 
HodsesT.  New  Bnsland  Screw  Oo.*upra.'Atidertoii 
T.  Wolf,  tl  Hod,  671;  Robinson  v.  Smith.  8  Paige. 
eta,  8  N.  Y.  Cb.  I^  ed.  IM  Anff.  *  A.  Corp.  SOt,  SOS. 

It  must  be  alleired  that  the  oorporatlon  was  re- 
quested to  briny  tbe  suit;  but  I'bere  the  corpota- 
tlou  la  shown  to  be  under  tbe  control  ot  Hie  parties 
to  be  sued  tbe  sbowldic  of  snah  request  and  refusal 
may  be  dispensed  with.  Beatb  v.  Brie  R.  Co.  8 
Biaiohf .  81T:  Humua  v.  Ooldthwaite.  U  'Fex.  US. 

An  averment  of  refusal  by  the  offloen  of  a  eoi^ 
poratloii,  niKia  request,  to  take  appropriate  legal 
prooeedlnsB  to  prevent  tbe  unla-wfnl  voting  of  oop- 
porate  stock,  will  authorise  tbe 
mlt  by  stockholders  In  tlHdr  own 
tLRA. 


oompUsbment  Of  tbat  object.    Uempbls  ft  C.  R.  Cou 
V.  WDOd»,  T  L.  R  A.  SOB.  88  Ala.  880. 

Wliere  [lie  olroumstancea  are  suob  that  it  would 
be  unDeoessary  for  tbe  plalnilfb  to  say  that  tbey 
demandod  of  the  board  of  directors  U 


an  action,  such  demand  betoie 


iemi-ut  of 
lotayetto 
Agrlo.  Works.  GE  Ind.  SOS. 

It  would  be  wholly  contrary  to  established  princi- 
ples of  Justloe  to  permit  the  authors  ot  a  wronc  to- 
oouduct  alltlgatlon  airalnat  tbemselvca,  aaaKente- 
ottbe  complainant.  Crumltsh  v.  Bhen.  Talley  B. 
Oo.  28  7.  Ta.  838;  Uorawets.  Prlv.  Corp.  1 886;  Pea- 
body  v.  m  mt,  B  Allen,  89;  Brewer  v.  Boston  Theatre, 
IM  Has.  SIS,  881. 
TfAen  itocIAaldsr  mairnu  otMs,  <n  Mi  own  noma. 

For  fraudulent  mtsapproprlatlon  and  oonverslon. 
of  the  corporate  property  sultoao  only  be  brought 
by  a  stockholder  m  his  own  name  after  appUcatloik 
to  and  refural  on  the  part  of  tbe  oorpoiatton  t(» 
brlnff  the  aodoD.  Andeiton  v.  Aronion,  8  How. 
Ft.  N.  B.  EIB;  Leslie  v.  Lorlllard.  31  Hun,  80S. 

Tbeie  mnatbea  clear  default  In  volvinir  a  breach- 
of  duty  to  authorize  a  stockholder  to  Institute  a 
suit  In  hla  own  tjebalf  or  tor  himself  and  others. 
Tippecanoe  Ooun^  v.  Lafayette.  M.  Jk  R  R  Co.  U- 
Ind.  lOS:  Bronaon  V.  Ia  Crosse  ft  H.  R  Co.  ee  C  S.  a 
WaU.  1S3,  IT  L,  ed,  T2S;  Dod^  v.  Woolgey,  M  C.  8.  IB 
How.  381,  IG  L.  ed.  401. 

Wbenr  the  contract  eiceeAs  Uie  powers  of  tbe 
corporation,  and  cannot  be  conQrmed  ai^loat  a 
dlieentlnir  stookhaldec.  hla  authority  to  file  such  a 
HU  It  supported  upon  this  ground  alone,  the- 
nsual  and  more  Improved  form  ol  such  a  suit  belns 
that  of  one  or  more  stockholders  to  sue  In  behalf 
oftheothers.  Orayv.New  YorkftT.B.  Co.BUhd. 
801:  Uahooey  v.  People,  tt  Thomp.  ft  C  8ES:  Haiw4 
v.  DuranI,  11  B.  L  US;  Baylcs  v.  Ome,  1  Treenk. 


A.LABAMA  tjnpiuuiic  Cornr. 


JDBK, 


Bection  of  tb«  charter  and  t^-lans  of  aaid  Eureka 

Company  above  set  out.  tiaid  transfere  of  aaid 
■lock  were  so  made  in  fraud  of  Ibe  miDoril;  of 
etockboldcra  of  sail!  Eureka  Company,  and  to 
ennbleallof  said  arock  to  be  voted  io  llie  interest 
and  Tor  tbe  benefit  of  Ibe  Dc  BanlelebcD  Coal 
&  Iron  Company."  Tbe  substnntial  nveimenla 
of  fact  In  tbe  foregoing  cilnict  are  uol  denied 
!□  tbe  ansnerB.  It  is  conteDdcil  for  tbe  appel- 
lees tbai  tbe  sflfd  transferees  of  tbe  De  Bar- 
<feleben  Company's  stock  in  tbe  Eureka  Com- 
pany are  of  right  eniiiled  lo  vote  tbe  several 
Bbares  standing  in  tijeir  oanieB,  nolivithsl  sliding 
tbe  alntuiory  inbibilion  copied  aliove.  They 
rely  od  Ibe  following  autborilies  aa  sup- 
porting tbeir  conlention:  Be  Btranton  I.  A 
H.  Co.  h.  R.  IS  Eq.  559;  JVndsr  v.  Lutking- 
ton,  L.  R.  6  Ch.  DtT.  70-  Moffatt  v.  Farq-uhar. 
L.  R.  7  Gil.  DJT.  6W;  Camdtn  &A.  B.  Co.  v, 
Elkint.  B7  N.  J.  Eq.  278. 

The  English  autborilies  quoted  do  lend  some 
-countenance  lo  (heir  argiiineDt,  but  ne  cannot 
follow  Ihcm.  The  New  Jersey  case  is  not 
fully  In  point.  We  think  Ibe  statutory  rc- 
etralnt  on  tba  voting  poweroftbeatockbolders 
was  enacted  for  very  wise  and  conservative 
purposes,  and  that  it  should  be  upheld  in  ila  in- 
legrily.  It  is  perhaps  to  be  lamenled  that  our 
Or^ranic  Law  aot's  not  contain  a  provision  ap- 
plicable to  all  business  coiporalions  acgregale, 
that  Doone  person,  wbctbcr  natural  or  arlidcial, 
can  ever  exercise  a  controlling  voice  in  their 
orrainization  or  government. 

Qivinjr  due  consideialion  (o  tbe  Bwom  de- 
nials and  avcrmeniB  of  tbe  oiiswere  in  Ibis  case, 
we  find  no  ground  for  impu tine  vicious  pur- 
poses in  tbe  govemmeDt  of  the  Eureka  Com- 
pany; but  llie  power  one  corporation  acquires 
by  Ihe  ownership  of  a  mBjoritj  of  [be  slock  of 
anottier  corporation  with  which  it  has  biisi- 
oesa  connections   opens   an  inviting  door  for 


very  pernicious  pocsiblltties,  which  tbe  virtnea 
of  ihe  manipulators  and  apeculatoia  bave  not 
always  enabled  them  lo  withstand.  The  pro- 
vision we  are-considering  was  conceived  In  the 
interest  and  for  the  protection  of  minority 
EtockboldeiB,  and  deserves  lo  be  upheld  with  a 
1  strong  band.  Tbe  highest  function  of  the  lair 
is  the  protection  of  tbe  weak  against  tba 
mighty.  On  principle,  it  would  seem  tbat  Ibe 
reslriclive  clause  in  tbe  amended  cliarlerof  tbe 
Eureka  Company  is  too  pronounced  and  em- 
phatic to  be  disobeyed  or  evaded.  What  can- 
not be  done  directly  cannot  be  accomplished 
by  indireclion.  No  one,  except  in  mattera  of 
offlcial  trust,  can  confer  on  another  authority 
to  do  what  he  cannot  do  himself.  What  one 
does  by  another,  be  does  by  himself.  But  we 
are  not  without  autborilies  in  Rupport  of  our 
viewa.     Campbell  v.  F<ndtiies.  6  Oill  dfc  J.  B4, 

E resented  the  identical  question  we  have  in 
and.  Tbe  question  arose  on  a  bill  filed  to 
prevent  gratuitous  transferees  of  slock  made 
that  the  stock  mieht  be  voted  in  the  interest  of 
Ibe  transferrer,  who  still  remained  the  owner, 
from  voting  sucb  stock  as  an  independent  stock- 
holder. Tne  court  ruled  that  tbe  transferrer 
could  not  increase  hia  voting  power  bf  any 
such  device,  and  chancery  would  enjora  tlie 
casting  of  a  ^r^t«r  number  of  votes  than  the 
Irnnsferrer  himself  could  have  cast. 

In  Webb  V.  magety,  38  Md.  864,  tbe  same 
doctrine  was  asserted.    Z  High,  InJ.  g  1231. 

In  State  v.  Hvnton,  28  Vt.  BM,  a_  proceed- 
ing by  que  aarranto  lo  test  the  question  of  tbe 
election  of  certain  persona  as  directors  of  a 
bank,  aimilar  principles  were  declared.  Itwaa 
ruled  tbat.  when  tbe  Iransferrer  could  not  vote 
the  stock,  bis  gratuitous  transfer  lo  another, 
Ihnt  the  latler  might  vote  it  in  his  interest,  and 
ncconling  lo  bis  wishes,  conferred  on  thai 
other  no  greater  power  than  be  himaeif  could 


Cb.  (Via.)  ISI;  Cunnlniiham  v.  Pell,  E  False.  SOT,  8  i 
N.  T.  Cb.  L.  ed.  860;  Butts  v.  Wood,  88  Barb.  181. 37  | 
N.  T.  S17:  Spering's  App.  n  Pa.  L 

Whore  the  sbarebolden  an  nnmerous,  the  suit 
maybe  Tiroughtbv  one  or  more  In  bchall  of  ail. 
BrlDckcrbotl  v.  Bngt^lck,  8RN.  Y.  60:  Jnnes  v.  John- 
■on.  10  Bush,  m-.  Butta  v.  Wood.  STN.  Y.  SIT;  Heath 
V.  Erie  R.  Co.  B  BlatcM.  MT. 

In  declining  to  take  effective  measures  of  pre- 
ventlDii.  by  refustng  to  apply  for  an  Injunollon, 
the  dlreetora  abdicated  tbelr  oontrolltng  powera, 
and  any  Btookboldcr  became  entitled  to  inlervene 
for  the  Interests  of  himself  and  hla  asaoclate?. 
Dodge  V.  Woolsey, »  U.  B.  IS  How.  38S.1II  L.  ed.  416; 
Lnltns  V.  Atlantic  Mul.  Ins.  Co.  BO  How.  Pr.  K: 
Walker  v,  Devereaux,  4  Paige,  XSO,  8  N.  Y.  Cb.  L. 
«d.l!8. 

A  bill  by  a  stnckholder  will  not  be  defeated  be- 
came It  does  not  show  a  previous  effort  to  ob- 
tain redress  within  tbe  oarporatlon  by  appeal  to 
tbe  directoFB  or  stockholders,  where  It  la  brought 
against  the  directors  themeelvea  nnd  other  stoak- 
bolderi.  chanrlnit  them  with  doing  an  unlawful  act 
In  tbetr  own  liiter«t  Id  fraud  of  plaintiff's  rljchn. 
Bari  V.  Flttsburg-h  Plale-Olan  Co.  10  Fed.  Uep.  ue. 

CorpomUon  Vielf  a  neeatarv  partv. 
To  an  action  broutrht  bv  a  stockholder  against 
tbe  preeldent,  trusteea  or  directors  of  a  oorporatlon 
for  an  Illegal  conversion  or  misappropriation  by 
them  of  corporate  property,  the  oarporatlon  Itself 
IB  a  iiiiiiiwiiji  party.  Qreavea  v.  Oouire.  IS  How. 
Ft,  flO;  Smith  v.Poor,  8  Ware,  Ifig;  Oardlnec  v.  Pol- 
«L.R.A. 


lard,  10  BOBW.  ffrS;  Mead  r.  Mall,  15  How.  Pr.  SO; 
Selzer  v.  Hell,  B  Abb.  Pr.  ZIO.  note:  Caieaux  v.  Moll, 
2i  Barb.  6Til;  Cunningham  v.  Fell.  S  Paige.  tOt.  S  K. 
Y.  Ch.  L.  ed-  S50;  Smllh  r.  Hurd.  13  Met.  dTl;  Lyman 
V.  Booney,  JOl  Hasa,  fiS3;  Peabody  v.  FUnl.  B  Allen, 
G3;  Cu  rran  v-  Arkansaa,  S6  U.  B.  IS  How.  BM.  1«  L 
ed.  TOfi;  Soott  v-  Eagle  F.  Ina.  Co.  1  Paige,  lyS.  t  N. 
Y.  Cb,  L.  ed,  m;  New  York  &  N.  U.  B.  Co.  y.  Schuy- 
ler, T  Abb-  Ft.  N;  Hazard  V.  Durant  U  R.  L  EOT;  Al- 
lea  V.  Curtle,  X  Coun.  US;  Stetson  v.  Faxon,  19  Pick. 
IH;  Bmltb  v.  Hurd,  IS  Met.  SO:  Hodwlon  v.  Cope- 
land.  IB  Me.  8Ii. 

In  all  cBsea  tba  oorporatlon  1h  a  neoeaiary  party 
either  aa  complainant  or  delendant.  ZInn  v.  Men- 
del. 9  W.  Va.  68S;  Greaves  V.  Gouge,  Ifl  Abb.  Ft.  N. 

B.  882.  K  How.  Pr.  «h  Davenport  v.  Dowa,  »  D.  B. 
18  WaU.  sn,  a  L.  ed.  938;  Hotsoy  v.  Veaile,  »  Me.  U, 
41  Am.  Dec,  887;  Charleston  Ins.  k  T.  Co.  v.  Bebring, 
a  Rich.  Eq.  S42:  Western  U.  Co.  v.  Kolan,  48  N.  T. 
E13;  Bagshaw  v.  Eaatem  Union  R.  Co.  T  Haie,  114- 
181;  Tan  Kleeok  v.  Reformed  Dutch  Church,  » 
Paige,  W7, 8  N.  y.  Cb.  I,,  od,  1121;  Bmlth  v.  New  Tort 

C.  B.  Co.  18  Abb.  Ft.  4X1. 

Where  the  oorporatlon  falls  or  refuses  to  bring 
Bult,  It  Should  ba  made  a  party  dofeodanl-  Daven- 
port V.  II0WB.B6  U.  8. 18  Wall.  tX.B.  L.  ed.  WT:  Sam- 
uel V.  Holladay.  1  Woolw.  (00;  Cogawell  v.  HuU,  SB 
Ca\.  3a>,  OreavM  V,  Qouire.  BO  N,  7.  IH;  Cbarleaton 
Ins.  Co.  V.  Sebrtng,  S  Kloh.  Bq.  SH:  Huntington  v. 
Palmer.  104  U.  8.  iSa.  SB  L.  ed.  838;  Brewer  V.  Beaton 
Theatre,  101  Maaa.  878;  Kennebeck  *  P.  B.  Co.  v. 
Portland  &  e.  B.  Co.  H  Me,  178;  VergMoa  v.  WllMD. 
L.  B.  S  Ch.  Div.  n. 


.y  Google 


jACKBon  T.  Cnr  Natiohai.  Baite, 


exercUe.  Tbe  court,  Bmong  other  thiagg,  mIcI: 
"The  law  is  not  to  be  outwitted  by  cuooiDg 
devices." 

Oui  coDcludoiii  are  that  neither  tbe  De  Bar- 
■deleheo  Compaaj  nor  any  other  atockholder 
■of  ibe  Eureka  Company  cao,  either  directlr  or 
indirectly,  vote  more  than  ooefourth  of  all  the 
TOtes  at  any  election  of  directors;  that  in  a 
proper  case  chancery  nfll  enjoin  that  Cam- 
pany  from  cBStlng  more  than  one  fourth  of  (he 
votes;  thnttf  hj  reason  of  voles  cast  In  excess 
■of  this  reBtriciioD  any  petBon  or  peisons  arede- 
cliired  elected  directors,  on  a  proccedioK  in 
cue  Korranto  the  ille;^)  vores  will  he  dbal- 
fbwcdi  and  If  such  disallowance  reduces  tbe 
uumher  of  voles  cast  For  such  director  or  di- 
rectors below  a  majorlly  of  the  votes  lawfully 
«ast,  then  a  judgment  sballbe  awarded  a^insi 
them  removing  them  from  said  office  of  trust. 

We  have  not  commented  on  tbe  election  held 
•t  aocinnali.  Ohio,  in  October,  1886,  That 
election  was  Irregular.  If  not  void.  Act  ap- 
proved Febrnary  27,  1HS9  (Seas.  Acts.  76). 

T/ie  Oeentai  arier  tf  Hit  thana^or  U  af- 


Stoae,  Oh.  J.: 

After  fhia  conrt  announced  Its  optnlon  af- 
flrmlni;  the  decretal  order  of  (he  chancellor, 
which  had  dissolved  the  Injunction  granted  at 
the  Instance  of  Mack,  motion  was  made  In  be- 
lialf  of  complainant  that  tbe  ceriiflcate  of  af- 


drmance  be  witbheld,  and  the  ]nd|nnont  sus- 
pended until  complainant  can  amend  bis  bill 
BO  as  to  give  it  equity  according  to  tbe  ruling 
of  Ihia  court.  Accompanying  tbe  motion 
counsel  made  a  statement  which,  If  averred 
and  proved,  would  probably  heal  the  imper- 
fection on  account  of  which  this  court  held  the 
bill  to  be  without  equity.  There  have  be«i 
caaes  before  us,  appealed  from  decretal  ordera 
overruling  motions  to  disaolve,  in  which,  dif- 
fering from  tbe  chancellor,  we  have  reversed 
his  ruling,  end  remanded  Ibe  cause,  witliout 
enteriez  any  decree  in  this  court  dissolving  ibe 
injunction.  In  making. such  rulings  we  bare 
been  influenced  by  tbe  consideration  that  It 
did  not  appear  the  otU  could  not  be  amended, 
and  tbe  injunction  therebv  rightfully  pre- 
served, In  caaea  of  this  class  our  rule  has 
beeo  to  direct  tbe  court  below  to  dbsolve  the 
injunction  unless  an  amendment  of  tbe  bill 
should  be  made  curing  (he  imperfection.  The 
motion  In  this  case  aasa  us  to  jro  entirely  b»- 

J'Ond  tbe  rule  stated,  and  to  ri'instate  tbe  in- 
unction, not  on  averments  now  In  the  bill,  but 
on  others  which  it  Is  proposed  to  mnke.  We 
say  this  ia  tbe  motion,  becsuae  without  rein- 
stating tbe  Injunction  tbe  relief  sought  cannot 
be  obtained.  The  motion  mu^t  be  denied. 
Complainant,  after  amending  bU  bill,  wlU 
have  to  renew  bis  application  for  injunction, 
before  a  proper  judicial  oScer,  as  lie  may  b« 
advised.    Motion  denied. 


IHDIABA  SUPREME  COURT. 


Amos  C.  JACEBOK  et  al.,  Appti. 
CITY  NATIONAL  BANK. 


RToIna  In  the  market  of  another  Btate,  or  Inveet- 
Ing  It  in  wagerlDB  or  Bambllns  onntracta.  vUl 
not  defeat  an  action  br  the  lender  to  leoovar 
back  the  amount  loaned. 

(October  ID,  Itao.) 

™..u,.=  ,~w^„.-,..,^„-.  ~     A  PPEAL by  defendants  from  «  judgment o( 
In  the  purohaae  of  opduns  on ' -A  the  Circuit  Court  (or  Elkbart  County  in 


It  It  not  every  contract  which  Is  forbidden  by 
law  Uut  la  void.    Wheeler  v.  Hawklos.  18  Ind.  E15. 

A  DunCrHct  may  be  valid  nottrlthgtBadlTiB  it  is  re- 
motely oonnected  with  an  Independeat.  Ulegal 
traosactloa,  wlilofa,  however.  It  le  not  dealBned  to 
aid  or  promote.  Ooean  lua.  Oo.  v.  Polleys,  88  D.  B. 
IB  Pet.  U7.  ID  L.  ed.  !<». 

An  aaaltrnment,  tor  a  good  oansldcratlon,  of  a 
fund  arlHlna  out  of  an  lllecalaantraot,iut»equent. 
ooUateral  to  and  wholly  Independent  of  tfaelUe^ 
traoMctiom  upon  whlohthepilnclpaJcontraotwu 
founded,  li  valid  and  blndlns.   HcBlalr  v.  Qlbba. 

«  n.  e.  IT  How.  Si,  u  L.  ed.  ise. 

Whether  or  not  Ind.  Rev.  Btat.  1881. 1 MBO,  mak- 
ing void  notes,  etc.,  any  port  of  the  eonaideratiOD 
«f  which  i«  money  or  other  valuable  Qitag  won  on 
tbe  result  of  any  wager,  or  to  repay  money  loaned 
«t  the  time  of  such  waeer,  etc.,  appHea  to  a  nolo  In 
the  handa  of  an  Innocent  holder,  ilven  and  paya- 
ble In  that  Stats  for  ipaoulatlon  In  futuna,  It  will 
not  be  ooDitrued  to  Invalidate  a  note  In  tbe  bands 
of  aaohabolder  It  executed  and  made  payable  In 
Kew  York,  to  be  uied  In  purohaslDg  options,  or  to 
be  put  np  aa  a  maqrln  la  cotton  speoulatlona  in 
tbatState.  SondhemiT.  Gilbert,)  UB.  A.«SS,U7 
Xn&TL 
4L.KA. 


Simple  hnowled^  by  ttta  lender  of  money  that 
the  borrower  was  likely  to,  or  was  going  lo,  use  It 
in  gamlilinirlsnotBQoiig-h  to  prevents  recovery  of 
the  money  loaned.  To  defeat  the  action  the  lender 
must  be  implicated  ai  a  oonfcdarate  In  the  trana. 
action.  Waugb  V.  Beok.  fi  Ceni,  Hep.  MO,  lU  Pa. 
tiS;  1  Wbarton,  Cont.  BU.  84S;  Oxford  Iron  Co.  v. 
Bprwltey.  U  Ala.  9f.  WbtUook  v.  Workman,  If 
Iowa.  Sfil;  Barnard  v.  Field,  a  He.  SSS;  Savase  v, 
MaUory.  iAlian,  W^  Adams  v.  CoulUard,  IIU  Hua. 
Vn;  Hlahaet  v.  Bacon,  48  Ho.  (7*;  Frank  v.  O'NeO, 
126  Mam.  iTSi  Lewia  v.  Alexander,  61  Tex.  R8) 
Waug-ti  V.  Morris,  L.  B.  B  Q.  B.  DIv.  XO;  Feret  v. 
Hill,  IS  C.  B.  2DT:  ArmstrooK  v.  Tolet,  U  U.  B.  11 
Wheat,  xrs,  9  L.  ed.  471;  Phintera  Bank  v.  DnloD 
Bank.  8S  U.  H.  IS  WaU.  483,  21  L.  ed.  t73:  UcDlolr  v. 
Qlbbes,  G8  U.  S.  17  How.  £36.  IS  L.  ed.  132:  Brooks  y. 
Hartlo,  W  U.  S.  S  Wall.  80.  IT  L.  ed.  1S5:  B.answlck 
v.Valleau,  BO  Iowa,  19):  Poster  v.  Thurston,  U 
Cnsh.  822;  M'lntyre  v.  Parks.  8  Met.  MT;  Walker  v. 
Jeffries,  46  Uln.  180;  Hill  v.  Bpew,  EO  N.  H.  08; 
PoweU  V.  Bmltb.  «e  N.  C.  40];  Williams  v.  Oarr,  80 
S.  0.  SM;  Leetaplee  v.  Ingrabam.  S  Pa.  T1;  Tbomaa 
V.  Brady,  10  Pa.  164;  Wallace  v.  Ia  ii,  U  &  G.  CTOt 
McGavook  V.  Puryear,  S  Ooldw.  I.,  Handerson  v 
WacHooer,  S  Lea,  IBS;  EottwUi  v.  Ale, 
lex.  tlSi  Aiken  v.  Blaladell.  41  Tt  (Sai 


Ot 


>o[i 


See  alao  14  L.  R.  A.  05;  IS  L.  B.   A.  83<;  10  L.  B.  A.  692;  29  L.  R.  A.  292. 


ImuufA  SvPBMMM  CouKt. 


Oct., 


favor  of  pJaiotiff  In  ui  action  broagbt  to  t«- 
'  «OTeT  tbe  amount  alleged  to  be  due  on  a  prom- 
fBSOTf  note,    4^rm«r 

The  facte  are  fullj  stated  In  (he  npinlon. 

Mr.  H.  C  Dodffe  for  appellaots. 

Mettn.  John  H,  and  Fr&Dcla  £•  Bkkar, 
for  appellee: 

Belorc  mone;  loaned  in  this  State  can  be  for- 
feited bf  the  use  to  be  made  of  it  in  another 
Stale  it  must  be  sbotvn  by  averment  that  Ihe 
intended  use  is  unlawful  Ibere  snd  that  money 
loaned  in  that  State  for  tbe  same  uses  could  not 
be  recovered. 

Patterson  v.  Camtt.  60  Ind.  128;  Sogers  t. 
Zook,  86  Ind.  287;  Alford  v.  Baker,  B8  lod. 
279;  StAunaan  v.  Maria/,  29  Ind.  468;  Seott  v. 
Dvffy,  H  Pa.  19;  Barri*  v.  WhtU,  81 N.  Y.  6U; 
Webber  v.  Dont>eUy.  88  Mich.  471;  EH-ng  v. 
Fiia.  1A.  27B:  OEourht  v.  0"a>tt7-A*,  42  Mich. 
ISSj  ffiH  V.  awwr,  H  N.  H.  268,  9  Am.  Rep. 
S38;  I  Dan.  Keg.  Ipst.  §§  891  a.  892. 

The  loaning  of  monej  Id  this  Btate  to  be  uwd 
for  gambling  purposea  In  Illinois  Is  not  auffl- 
dent  to  det^t  a  recoverj  here. 

Cummitim  v.  Eenry,  10  Ind.  109;  BUktl  v. 
Bhtett,  24  Ind.  1;  Sondheim  v.  Qilbert,  SLR. 
A.  488,  117  Ind.  71;  Armttnmg  v.  ToUr,  24 
n.  S.  11  Wheat.  272,  6  L.  ed.  472;  IfaufA  v. 
Peek,  114  Pa.  422.  60  Am.  Rep.  856:  Brunt- 
itiek  V.  Valleau,  BO  Iowa,  120, 82  Am.  Rep.  122; 
WaOaee  v.  Lark,  12  S.  C.  676,  82  Am.  Rep. 
616:  Sprague  v.  Booneu,  82  Mo.  498,  52  Am. 
Rep.  888;  Aiae  v,  MteAffB.O  Colo.  103,  45Am. 
Rep.  5S0;  Oaytord  v.  Horagen,  32  Vt  110,  76 
Am.  Dec.  154;  EiU  t.  Bptar.  50  N".  H.  258, 
«  Am.  Rep.  205;  TyUr  v.  CarlUU.  79  Me.  210, 
1  Am.  St  Rf  p.  802,  note;  Webber  t.  DomteUy, 
SS  HIch.  469;  Craaford  v.  ^P^noer,  92  Ho. 
408,  1  Am.  St.  Rep.  743,  note;  Oneida  Baitk  v. 
Ontario  Bank,  21  N.  Y.  4S0;  Seott  v.  Daffu,  14 
Pa.  20;  MeBlair  v.  GiMm,  68  U.  8.  17How. 
286,  IS  L.  ed.  IZl-.Leetapiei  v.  Jn^aAom,  6 
Pa.  81;  Ptantert  J3anky.  Union  BotJc,  m  \J. 
&  16  Wall.  499,  21  L.  edL  479. 

Olds,  J.,  delivered  the  opinion  of  tbe  court; 
The  appellee  sued  the  appellanta  upon  a 

Somissory  note  dated  Ma;  6, 1887,  due  on  June 
,  1887.  for  |1,600,  with  8  per  cent  Interest, 
and  pHyable  at  tbe  Cltv  National  Bank  of 
GoBhen,  Ind.  Tbe  appellant  Amos  C.  Jackson 
filed  a  separate  aoawer  in  one  paragraph.  In 
■ubatance  as  tollowB:  He  admitted  the  execu- 
tion of  the  Dot«  to  the  City  National  Bank,  as 
alleged  In  the  complaint,  but  averred  that,  on 
Kovember  7,  1881,  he  borrowed  tbe  money 
tepreaented  by  said  note  of  and  from  ssid 
plaintiff,  and  executed  bis  note  therefor,  with 
bis  co-defendant  as  surety,  due  In  ninety  days 
from  aaid  date.  Hitherto,  until  the  date  of  the 
execution  of  tbe  note  mentioned  in  the  com- 
plaint, every  ninety  days,  at  the  request  of  the 
filainiiff,  he  executed  a  new  note,  bis  co-de- 
endaot  signing  ss  auret;  with  him  for  said 
debt,  in  renewal  of  said  original  note,  and  look 
Up  the  note  oext  theretofore  executed;  and  he 
avers  that  tbe  indebtedneas  tepreaented  by  the 
note  mentioned  in  tbe  complaint  Is  tbe  same 
(dentical  lodehtednesawbichhelncorredtosaid 
plaintiff  at  the  date  flrst  above  mentioned,  and 
DC  other,  and  tbe  note  mentioned  in  the  corn- 


mentioned  in  the  complaint  vaa  for  money 
loaned  by  the  plaintiff  to  tbe  defendant  for  lh» 
purpose,  at  tbe  time  of  such  loan,  of  being  wa- 
gered by  the  defendant  in  purchasing  options 
in  wheat  and  other  grain,  pork,  and  laixl  and 
articles  of  produce,  and  in  making  contracta- 
upon  margins,  and  gaming  and  wagering  upon 
tbe  future  price  of  wheat,  eraln  and  produce, 
and  making  »od  and  pa^ng  any  loases  Ibat 
mi^tat  and  did  accrue  to  defeodaDt  in  certain 
w^ering,  gambling.  Immoral  and  illegal  con- 
tracta entered  into  %  the  defendant  personally, 
and  by  and  for  hia  agenta,  for  tbe  purcbaae  of 
certain  margins  on  wheat  and  other  grain,  pork. 


illegal,  immoral,  gambling  and  wagering  coo- 
tracts  were  made  Uiat  tbe  said  wheat  and  other 
graina,  pork,  lard  and  produo^  so  illegally  and 


fendant;  bat  with  the  agreement  and  under- 
standing between  uH  defendant  and  aaid  con- 
tracting partlea  that  at  a  future  day  there  was 
to  be  a  settlement  between  tbem.  when  tbe  de- 
fendant was  to  receive  from  said  other  contract- 


price  and  tbe  market  price  of  said  wheat  and 
other  grain,  pork  and  lard,  In  the  City  of  Chi- 
cago, ni.,  on  tbe  d^  of  tbe  sett  lement;  tbatttie 
sole  and  onlv  consideration  of  said  origioal  Dots 
was  money  loaned  by  the  plaintiff  to  defendant 
at  (he  time  of  the  making  of  aaid  wagering  and 
Illegal  contracta  by  tbedefendaat,  and  the  aolv 
and  only  consideraliOD  of  the  note  aued  upoa 
and  mentioned  In  the  complaint  la  tbe  renewal 
of  said  original  note  as  aforesaid,  given  as  evi- 
dence of  s^d  money  loaned;  and  that,  when 
said  money  was  ao  loaned,  the  plaintiff  loaned 
It  to  Uie  defendant  for  the  purpose  of  being  in- 
vested by  defendant,  as  aforesaid,  in  cambiing 
and  wagering  cootrada  SO  made  by  defendant 
as  aforesaid,  and  which  purpose,  object  and 
intention  were  then  and  there  fuliv  known  by 
the  plaintiff,  and  plaintiff  was  folly  Informed 
and  told  at  the  time  aaid  loan  was  so  made  by 
tbe  defendant  that  he  wanted  said  money  to  in- 
vest In  the  City  of  Cbicago,  In  making  of  ille- 
gal, wagering  and  gambling  contracts.  It  is 
further  averred  that  all  of  the  money  so  loaned 
was  Invested  by  tbe  defendant  io  such  illegal, 
wagering  and  gambling  contracts,  and  such  use 
of  it  was  agned  to  by  tbe  plaintiff,  and  tbe 
plaiutlSknewtbataaid  money  was  soused,  and 
knew  at  the  time  it  was  so  loaned  that  it  was 
intended  to  be  so  used.  And  It  is  further 
averred  that  the  money  was  all  lost  to  the  de- 
tendaDl,  and  he  received  nothing  of  value  for 
the  Gsme  or  soy  part  thereof.  It  is  furiber 
averred  that  bis  co-defendant,  Ira  Jackson,  is 
only  surety  on  tbe  note  sued  upon,  and  waaonly 
surety  on  the  original  note  and  notes  given  in 
renewal  thereof,  and  received  no  part  of  lb* 
money  or  anv  consideration.  The  appellant 
Ira  Jackson  filed  a  separate  answer  In  one  paT> 
agraph,  alleglnK  soretyahip  and  that  the  note- 
was  execuleci  witbout  conslderstlon,  Tbe  ap- 
pellee filed  a  separatfldemurrertoeachof  these 
paragraphs  of  answer,  which  was  overruled, 
and  tlie  appellee  excepted  and  assigns  such  rul- 
ings as  croas-erron.    The  appellee  than  filed  a 
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reply  in  four  pangrapbs.  The  Ant  paragrapb 
b  B  ^neraJ  denial  aad  uldmscd  to  the  aaewer 
of  eachoftbeappelliintA.  TbewcoDdatid  third 
paragraptai  treaddiessedto  tbe  separate  ansner 
ot  Amoa  C.  Jackion  aod  tbe  fonrtb  paragraph 
b  addressed  to  thesepaiateanaweroi  Ira  Jack- 
son. The  sppellanla  severall]'  demurred  to  the 
aecood,  third  and  fourth  paragrapbe  of  the  re- 
ply, which  demuner  was  OTertuled,  and  ez- 
oeplioDB  reserved  by  tbe  appellants. 

It  is  proper  to  consider,  tirst,  the  croES-enors 
ftssigiied,  Biuce  If  tbe  answers  are  bad  it  is 
nnneceesary  to  coDSider  tbe  mlinr  upon  the 
demurrer  to  the  reply.  The  force  oTtlieallega- 
tioDS  in  tbe  separate  aosTrer  of  Acnoa  C.  Jack- 
son is  that  he  borrowed  tbe  money  of  the 
appellee  for  tbe  purpose  of  inrestiottit  m  warr- 
ing and  gambling  contracts  In  the  City  of  Chi- 
cago,  111.,  and  that  appellee  was  informed  that 
he  was  borrowing  tbe  moneyfor,  and  intended 
to  use  it  for,  tbat  purpose,  and  that  it  loaned 
him  tbe  money  to  be  used  for  the  purpose  of 
investing  in  such  gambling  contracts  in  tbe 
City  of  Chicago,  ItL  Itis  not  alleged  and  does 
not  appear  that  appellee  had  any  interest  in 
such  wagering  or  gamblinn  contracts,  or  Ibat 
It  took  any  part  in  tbe  making  of  mch  Iltega] 
contracts,  or  tbat  it  in  any  way  look  part  in 
furthering  tbe  deal  to  be  made  by  tbe  appellant 
Amos  C.  Jackson,  except  to  loao  him  tbe 
money  with  tbe  knowledge  that  he  Intended  to 
use  It  in  making  illegal  contracts  Kenerally  with 
persons  at  tbe  City  of  Chicago,  IlX  It  presents 
the  question  as  to  whether  or  not  a  bank  can 
recover  upon  a  note  taken  for  mooev  loaned  to 
a  person  having  knowledge,  at  tbe  time  of 
loaning  the  money,  that  tbe  borrower  intended 
■t  tbe  time  to  use  the  money  in  tbe  purchase  of 
opilons  on  grain  and  produce  in  another  State, 
or  investing  in  other  like  gaminx  contracts. 

In  speaking  of  tranaactiona  of  this  character, 
thb  court,  In  the  caae  of  Sond/itim  v.  Oili)«rt, 
117  Ind.  71,  0  L.  R.  A.  488.  says:  "Butln  the 
absence  of  a  statute  in  direct  terms  nrohiblt log 
transactions  of  the  character  ot  that  In  question, 
and  declaring  them  unlanful.  or  expressly  de- 
claring promisaory  notes  growing  out  of  such 
(rananclions  Invalid,  while  tbe  couris  will,  on 
general  common-law  nrinciples,  declare  such 
notes  Invalid  between  tne  parties  and  those  wbo 
were  accessory  to  the  ille^  act,  yet,  in  order 
to  invalidate  a  note  or  other  security  in  tbe 
hands  of  one  wbo  advanced  money  which  tbe 
borrower  Intended  to  and  did  employ  in  carty- 
ing  on  an  illegal  enterprise.  It  has  t>een  held 
tbat  it  was  not  enough  to  defeat  a  recovery  tbat 
the  lender  knew  the  borrower's  purpose.  He 
niut  have  been  in  some  way  implicated  as  a 
confederate  in  the  specific  Illegal  design  under 
contemplation.  It  must  have  been  a  part  of 
the  contract,  or  there  must  have  been  in  some 
way  such  a  combination  of  intention  between 
the  lender  and  the  borrower  tbat  the  money  fur- 
nbhed  should  be  oied  In  aid  of,  and  to  promote, 
tbe  unlawful  enterprise,  as  that  the  former  be- 
came parlietjm  erimiTnii." 

In  the  case  of  Biekel  t.  SKeett.  S4  Ind.  1.  It 
was  held  tbat  a  contract  for  tbesale  of  property 
Intended  to  be  used  for  tbe  purpose  of  earning 
b  not  void  under  the  statutes  then  In  force  '- 
this  State,  though  the  seller  was  Informed 
the  time  of  aala  of  the  purpose  to  which  the 
SL.aA. 


1F«MarT.  DonnMv,  88  Midi.  409,  hbbelit 
tbat  tbe  vendor's  knowledge,  atthe  tlmeof  the 
sale,  that  tbe  vendee  intends  (o  make  Illegal  use 
of  goodi  sold,  will  not  prevent  hte  recovering 
from  the  vendee  tbe  value  of  tbe  property.  In 
tbat  case  tbe  court  says:  "The  undoubted 
weight  ot  authority,  however,  holds  tbat  mere 


to  tise  it  tor  an  Illegal  purpose,  will  not  prevent 
bis  recovering  from  the  vendee  tbe  value  ot  the 
property."  TyUr  v.  Carti^,  79  Me.  210,  4 
NewEng.  Rep.  400,  and  authorities  there  died; 
Bnmtwieki.  Fo/Caiv,  SOIowa,  ISO;  Waugk^, 
Beck.  114  Pa.  422,  6  Cent.  Rep.  588;  apragti* 
V.  Roonty,  B3  Mo.  498;  Wright  t.  Hnglia,  119 
Ind.  824, 

We  think  tbe  decisions  of  thb  court  are  ta 
the  effect  tbat  mere  knowledge  on  tbe  part  of 
a  person  loaning  money,  that  tiie  borrower  in- 
tends to  use  it  bv  engaging  In  the  ptircbase  of 
options  or  grains  in  the  market  of  another 
State,  or  Inveatlng  it  in  wagering  or  gambling 
contracts,  will  not  defeat  a  recovery.  In  order 
to  defeat  a  recovery,  It  musi  appear  that  the 
person  loaning  tlie  money  did  something  more 
than  loan  tbe  money  in  furtherance  of  tbe  deal, 
or  In  aid  of  the  illegal  transaction,  and  this 
doctrine  is  well  supported  by  authorities.  It 
does  not  appear,  from  the  allegallona  in  the 
answer  of  the  appellant  Amos  C.  Jackson,  tbat 
the  appellee  in  this  rase  did  anything  except  to 
loan  tbe  said  appellant  tbe  money,  with  the 
knowledge  tbat  be  intended  to  use  it  by  invest- 
ing In  options,  and  in  illegal  contracts  of  soma 
character  for  the  purchase  of  some  kind  of 
grain.  The  appellee  did  nothing  to  consum- 
male  such  contracts,  or  to  bring  tbe  parties  to 
such  proposed  contract  together  for  tbe  purpose 
ot  contracting,  ngr  towards  transmitting  the 
money,  or  delivering  the  same  to  the  party  ot 
parties  with  whom  tbe  appellant  Intend^  to 
contract.  It  is  not  even  alleged  tbat  the  ap- 
pellant had  any  specific  deal  in  mind  at  the 
time  be  borrowed  the  money,  or  person  with 
whom  he  intended  contracting.  Itappearsthat 
tbe  place  where  the  appellantlntendea  to  invest 
and  eoirsge  In  such  Illegal  business  was  In  an- 
other Btate.  There  was  nothing  in  the  contract 
between  the  appellant  and  appellee  that  required 
the  use  ot  the  money  for  any  such  unlawful 
purpose.  Tbe  appellant  bad  tbe  perfect  right 
to  have  changed  bis  mind  and  retained  the 
money  when  he  received  It,  without  violating 
in  any  way  hb  contract  with  the  appellee  for 
tbe  loan  of  the  money.  We  do  not  think  the 
answer  makes  a  good  defense,  and  the  court 
erred  In  overmling  the  demurrer  thereto.  And, 
even  If  the  reply  to  this  paragraph  was  bad. 
there  was  no  error  in  overrnling  a  demurrer  to 
the  same,  for  tbe  reavin  that  a  bad  reply  bsuf- 
flcient  to  a  bad  answer. 

As  to  tbe  questions  arising  upon  the  demur-    . 
ler  to  answer  ot  appellant  Ira  Jackson,  and  the 
demurrer  to  the  reply  thereto,  admlltiuK  that 
the  answer  o'.  said  appellant  b  sufficient  M  ft 
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plea  of  no  ooDiIdcntlon,  wbfcb  ia  questionable, 
u  the  ftasner  appears  to  be  fnmed  upoD  Ihe 
(beorv  of  surel  jnblp,  jet  the  reply  is  clearly 
■ufflcient.  It  allegpfl  that  ib«  Orel  note  was 
given  for  monev  loaned,  and  that  tbe  present 
note  was  given  in  renewal.  Tfaere  ts  no  error 
In  the  record  foi  which  the  Judgment  should 
be  reversed. 

Judgment  aprmtd,  vrith  eotU. 

mtehall.  J.,  took  no  part  in  the  decision 
ol  this  case. 


James N.  JOHNSON,  Impleaded,  etc,  Appt., 

Fhsbfl  ALEXANDER  tt  at,      . 

( ma. ) 

1.  An  amuig«mMtt  to  not  toM  «•  » 
tttMd  on  ae^dltorm  br  wblcb  an  Insolvent 
debtor,  soon  arter  taklns  out  Inrnmnoe  on  his 
own  life,  [nyible  at  bis  death  to  his  eieoutois.  ad- 
mlnlatralors  or  aaalriis.  KmSgoM  the  polloj  to  oer- 
taJn  of  Us  oredltoi*  to  seoun  payment  of  tbelr 
olainw,  takJny  f  rom  tbeiD  an  asreeaieat  to  par  the 
premluma  and  after  deduoUnc  Ihe  amouot  of 
nieh  paymentaand  of  tholr  claims  Irom  the  pro- 
oeeds  of  the  poller  to  par  the  balanoe  to  hli  heln 
or  to  .bta  order.  And  If  no  other  dlapoaltlOD  Is 
made  br  him  the  beira  are  entlcled  to  aucb  balance 
as  against  other  credlturg  of  the  Insured,  at  leaat 
where  there  la  noevldanoe  of  actual  fraud  or  that 
■ucb  creditors  wet«  wtuallf  Injured  br  Ihe  ar- 


poUcr.  which  hu  been  asslKned  to  woara  a  debt, 
wu  not  ahaolute.  but  that  parineat  ibereot  wm 
dlreoted  to  be  made  to  tbe  debtor'!  b^rs  or  to 
such  other  penon  ■■  be  ibould  direct,  n  not 
alone  sufflojent  to  deprive  the  helis  of  auoh  bal- 
ance, and  It  the  dleiHMltloD  Is  otherwise  >ulIiolent 
they  will  take  the  same  lo  case  no  o"- 


APPEAL  br  defendant  Johnson  from  «  fodg- 
inent  of  the  Circuit  Cotirt  for  Posct  Goun- 
2,  directlDg  the  administrator  of  William  D. 
lezauder,  deceased,  to  pa;  tbe  balance  of  the 
Eroceeds  of  a  pollc;  of  insuranoe  on  his  life  to 
Is  beira.     Affirmed. 

The  facie  aie  f  ullv  staled  In  tb«  ophiioa. 
Mr.  Emoat  DnJe  Owen,  for  appellant: 
Tbe  flnt  essential  of  a  gift  is  that  it  be  full; 
completed.    The  thing  given  must  be  wholly 
ont  of  tbe  control  of  the  donor  and  wholly 
transleired  lo  thedonee,  irrevocably  and  with- 
out condition.    tk>  long  as  the  donor  has  con- 
trol of  the  thing,  or  may  revoke  or  readod,  it 
is  not  a  gift. 
1  Parsons,  Cont.  *p.  984,  chap.  IS,  g  1,  and 


Ito 

A  gift  c  .  

interpoBcd  destroys  the  character  of  a  ^ft. 

Smith  T.  Donq/,  tapra. 

To  make  tbe  gift  complete  between  Alei- 
andet  and  bis  heirs  he  moat  have  delivered  to 
them  and  they  must  have  accepted. 

Parsons,  Coot.  *38A. 


If OTB.— I/tfs  polfcv  i*  onlfma'i's. 

It  Is  lawl  ul  tor  ooe  who  htis  his  own  life  Insurad 
br  a  poller  payable  to  blnuelf  to  sell  or  dtapoee  of 
It  as  anj  other  obose  In  ncUon,  If  the  poller  was 
valid  In  Its  InoepUon.  Murpbr  v.  Red.  M  Mlaa.  BU; 
Amick  V.  Rutler.  B  West.  Rep.  H4.  Ill  Ind.  £78. 

A  policy  of  life  losurauce  witbout  realrlotlve 
words  Is  asBlgosble  by  tbe  Insured  tor  a  valuable 
consideration  equallr  with  anr  otber  chose  In  ac- 
tion, when  the  anlgnment  Is  rt6t  made  to  oover  a 
mere  speculative  rUk  and  thus  evade  tbe  law 
Bsalnst wager  pollales.  CoonectlcutMuL  L.  Ins.Co. 
T.  Bchacfer.  H  U.  B.  4ST.  31 L.  ed.  SSI;  ftna  I,.  Ins.  Co. 
V.  France.  M  C.  &  ESI.  M  L.  ad.  Ki;  Flupatrfok  v. 
Hartford  L.  A  A.  Ins.  Co.  B  New  Bdk.  Rep.  180.  U 
Oono.  138:  New  York  MuL  L.  loj.  Co.  v.  Armatrong. 
11T  U.  S.  BBI,  HI  L.  ed.  S»7i  Wamook  v.  Davis,  lOi  D. 
8.  lib,  SS  L.  ed.  a2<;  Uurphr  r.  Red.  supra. 

This  rule  prevails  hi  HassaobuBetta,  New  loA 
and  Rhode  Island,  also  In  England.  Uutual  L.  Ins. 
Co.  V.  Allen.  188  Mass.  14:  Talton  v.  National  Pund 
L.  AsBur.  Co.  ZO  N.  Y.  82:  Bawls  V.  American  Hut.  L. 
InB.Co.  n  X.Y.  282:  Clark  v.  Allen.  II  H.  1. 18>;  Ashler 
V.  Ashley,  8  f Im.  14*  Fitapatrick  v.  Hartford  L.  A 
A.  Ins.  Co.  B  New  Bng.  Hep.  180.  X  Conn.  183. 

Under  ActB  1BB3.  Dhap.  S,  and  Acu  18T8.  ohati.  KN), 
the  Insured  may  assign  a  life  policy  to  his  wife  and 
oblldreo.  tree  from  his  creditor's  claims.  Barnshaw 
T.  Btewan.  t  Ont.  Rep.  MI,  M  Md.  E13. 

An  Btflgnment.  by  the  father  of  an  lUegltlnista 
ohild.  Ota  cerUBcateof  Insurauoeon  his  life,  to  tbe 
child's  motber  lor  Ihe  purpose  of  securing  the  sup- 
portof  tbf  child,  will  be suHtalned  agalost  bis  ad- 
tnlnistrutor.  Btowd  v.  Hansur,  S  New  Eng.  Bep. 
-  B3T,  M  N.  U.  38. 

jUslffnubls  bu  atUvery, 

A  Ufe  Insurance  policy  Is  but  a  chose  Id  aotlOD  tor 
the  parment  of  money,  and  may  be  assigned  as 

S  L.aA. 


suQb,  under  Harrland  Aot  I8S,  cbap.  Bl,  without 
t«gard  to  any  Insurable  Interest  In  the  assignee. 
RIttler  *.  Smith,  £  L.  B.  A.  SM,  ID  Hd.  XOl;  Souder  v. 
Home  Friendly  8ooletr  dfdj  June  It,  ISMl 

Itmaytberefonbeasalgned  br  todorsemeut  and 
delivery,  and  a  mere  verbal  assignment  wlcb  deliv- 
ery Is  sulllclcnt.  Bushnell  v.  Busbnell.  tt  Ind.  KB; 
Hutoon  V.  Hcrrltleld.  Bl  lud.  M,  IB  Am.  Rep.  ISt 
Barley  v.  Heist,  SB  Tnd.  US,  U  Am.  Rep.  £SE-,  New 
York  L.  Ins.  Oa.  v.  Vhiok.  8  Hd.  BU.  U  Am.  Dec 
Tti;  Pierce  v.  Nashua  Fire  Ins.  Co.  BO  N.  H.  tVT: 
Fowlca  V.  Innea,  II  Ueea.  A  W.  10;  Chapman  v. 
HcDwrath,  17  Ho.  38;  Uannlog  v.  Bowmso,  8  Nova 
Bootla  Dea  4S;  Bacon,  Ben.  Sodecles,  ttE. 

And  BO,  very  Informal  asatgnmeDla  tiave  bean 
heldsufloteotto  vestln  the  asslirDeathe  eqaltatrte 
right  to  the  proceeds.  8oott  v.  DlckaoD,  108  Pa.  4 
Qreene  v.  Republic  F.  Ids.  Co.  61  N.  Y.  B7& 

Generally  to  make  a  valid  assignment  tbeie  must 
be  a  delivery  of  the  policy.  Ballou  v.  Qlle,  SO  Wis. 
814;  Dexter  Bav.  Bank  v.  Copelaud,  TT  He.  £a& 

But  It  Is  not  always  neoeaiMry  that  delivery  be 
made;  anyaotoarrylngout  tbe  lutentloD  of  the  In- 
BDt«d  and  oommnnloated  to  tbe  Insurer  Is  enough 
In  equity.  Harcus  v.  St.  Louis  Hut.  L.  Ins.  Oo.  68  K. 
T.  a»;  Porteeoue  v.  Bamett.  8  HyL  *  K.  86i  B< 
Trough's  Batata,  8  Fhlla.  SM:  Chowne  v.  Bayils,  n 


One  whose  life  Is  Insured  for  the  benefit  of  an- 
otber.  who  paya  tbe  premium,  has  In  tbe  polloy  no 
Interest  whlcb  he  can  assign;  and  an  assl^mieDt  br 
such  person  cannot  affeot  the  rlgbta  of  the  parties 
towhom  the  amount  of  the  Insurance  Is  payable. 
Ferdon  v.  CanQeld.  B  Cent.  Rep.  ^B.  104  N.  T.  I4B. 

A  beneflclal  Interest  )n  a  lite  Insuranoe  polloy 
procured  bv  a  father  tor  the  benefit  of  and  payable 
to  bis  minor  son  veatj  lb  the  son  upon  delivery  of 
tbe  polloy:  and  the  father's  aubaequent  aaalgnnMait 


See  klso  17  L.  S.  A.  MT;  20  L.  R.  A.  761; 
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The  policy  of  hipmnce  wu  payable  lo  the 
exMuion,  admlDislnlori  aod  assigns  of  Wll- 
Utm  D.  Alexander.  It  became,  tben,  aa  much 
the  property  of  the  estate  of  Alexander  as  any 
other  jnece  of  property. 

The  creditors  had  ariKht  to  look  to  this  fund 
for  tbeiT  debts,  and  tooireTt  ittohlsheira  Is  as 
much  a  fraud  upon  bis  creditors  as  the  assign- 
ment lo  them  of  an;  other  chose  in  action  to 
become  due  at  hia  death. 

3  Parsons,  Coni,  •288. 

MatT*.  WilllMm  London  and  F.  P. 
Iieonard  for  appellee. 

Old*,./;,  delivered  the  opinion  of  ibe  court: 
William  D.  Alexander,  In  his  lifetime.  In 
1S86,  procured  from  the  Mutual  Life  iDHurnDce 
Company  of  New  York  a  policy  of  Insarance 
npon  hia  own  life  for  the  sum  of  $5,000,  pay- 
able at  bis  death  to  bis  executors,  administta- 
ton  orawlgna.  On  the  8lh  day  of  April,  1887. 
■aid  Alexander  being  indebted  to  Welburn, 
Fearse,  Hutchinsoa  and  Spencer  In  the  sum  of 
(8,890,  nlth  the  consent  of  the  company  as- 
signed and  transferred  by  indoreement  in  writ- 
ing said  policy  of  insurance  to  bis  Raid  creditors 
to  secure  said  iudeblednces,  and  delivered  said 
policy  to  them,  takinsback  from  said  assignees 
an  agreement  In  wntlng  stipulating  that  the 
aaslgnmeat  was  made  to  secure  them  the 
amount  due  from  the  asslgi.or,  and  containing 
an  agreement  on  tbe  part  of  the  assignees  to 
keep  up  said  iDsurauce,  and,  upon  the  death  of 
saidAlexanderand  the  payment  to  them  of  the 
amount  due  them,  with  Interest  and  all  pre- 
miums paid  and  expenaes  Incurred  on  account 


of  laid  iOHurance  oat  of  said  insurance,  to 
pay  the  balance  remaining  to  the  heirs  of  the 
said  Alexsnder  or  to  bis  order;  which  ajnee- 
ment  was  signed  W  the  assignees  and  delivered 
to  Alexander,  itie  said  assignees  paid  the 
premiums  and  kept  up  said  polity.  William 
D.Alexanderdled  in  September,  1887,  without 
making  any  other  disposition  of  said  policy  or 
giving  any  further  orders  as  to  the  diapositina 
of  tbe  proceeds.  After  the  death  of  ssld  Wil- 
liam D.  Alexander,  Slarion  Aldrlcb  was  by  the 
Posey  Circuit  Court  appointed  admlnisirator  of 
bis  estate.  Tbe  company  paid  tbe  full  amount 
of  the  policy,  t^.OOO,  to  tbe  assignees  of  the 
policy  and  the  adminislralor,  tbe  uselgnees  re- 
ceiving tbe  amount  due  them,  and  the  admin- 
istrator receiving  the  residue,  fl.llii.lO.  The 
appellees,  the  widow  and  chitdren  of  auid  Wil- 
liam D.  Alexander,  and  being  bis  sole  heirs,  file 
their  petition  in  this  case  Id  the  Posey  Circuit 
Court,  alleging  the  facts  and  asking  an  order 
npon  the  administrator  to  pay  to  ibem  the  said 
sum  of  (1,110.10  in  bis  bands  so  received  on 
said  policy;  also  alleging  that  appellant  John- 
son dalmed  lo  have  a  lien  upon  suid  money  by 
virtue  of  an  execution  issued  from  tbe  Circuit 
Court  of  Posey  County  for  f  3.500,  In  his  favor. 
Appellants  demurred  to  the  complaint,  which 
was  overruled  and  exceptions  reserved.  Ap- 
pelt&nt  Johnson  also  flied  an  answer  and  a  de- 
murrer wasBuatained  tolt,  and,  falling  to  plead 
further,  a  judgment  was  reodered,  ordcrlog  the 
admlDislrator  to  pay  the  money  tolbeappelleea. 
The  admintatrator  does  not  appeal,  but  Jobnson 
alone  appsals,  and  assigns  as  error  the  overrul- 
ing of  his  demurrer  to  tbe  complaint  and  tbe 


of  the  potior  ai  leaurltr  for  hla  own  debt  oonveya 
DO  title.    Clt7  Sav.  Bank  v.  Whittle,  %  New  Ens. 
Bep.  £U,  AS  N.  H.  587. 
A  man  who  obtains  fnauranoe  upon  hts  life  for 

thebeneatot  his  wife  and  children  cannot,  wfa He 
tlie;  are  alive,  exercise  any  power  ot  dtspoeitlon 
o ver  It  wltbout  their  oonsenl^  nor  basheao}'  Inter- 
est tberein  of  irhloh  be  oan  avail  hlmaelf.  Oeotial 
Hat.  Bank  V.  Hume.  Its  U.  8.  IM,  aS  L.  ed.  37a 

Cndoicment  pollcv- 

Aa  endowment  policy  oo  the  life  of  tier  huaband, 
in  favor  of  tbe  wife,  Is  not  aolBnatde.  except  in 
oaaet  authorized  b;  slatutA.  BaiOD  v.  Brummei,  1 
Cent.  Bep.  TDB.  100  N.  Y.  872. 

An  endowment  poUoy  of  insuranoo,  payable  to 
tbe  Bsanred  or  tils  aaelfrns  at  a  oertain  date,  or.  If  he 
ibould  die  before  that  time,  to  hie  legs!  representa- 
tlvee.  Is  BEBlttnable  by  the  anured.  where  the  aa- 
algnment  la  not  made  to  cover  a  mere  speculative 
rlak;  and  tbe  Inguranoe  passea  tu  tbe  anignee, 
thoagh  the  anared  dice  within  the  endowment 
period.  Mutual  Ulna.  Co.  v.AmutrODK.IlT  U.B. 
Ul,  te  L.  Bd.  W. 

Amton^  imuC  Aom  tm  itOtrat  In  Vft  of  miured. 

An  aBbrnmeot  of  a  life  losumoce  policy  to  a 
person  who  baa  no  Insurable  Interest  la  void. 
Bolter  V.  Bean  (Ta.)  fl  L.  R.  A.  ISB;  Wamook  v, 
Davla.  IM  (7.  B.  T7G,  26  L.  ed.  S£4. 

It  la  contrary  to  putiUcpoUoy  to  allow  anyone 
having  no  Insimble  Intereat  In  the  life  of  a  human 
being  to  beoometheowner  by  assignment  or  other- 
wise ot  Inauranoe  upon  suob  life.  SahonOeld  v. 
Turner,  f  L.  R.  A.  UB,  IG  Tex.  W*. 

Tttt  aasignment  ot  a  policy  to  one  hartog  no  ex- 
peotattoa  of  benefit  or  advBoCa(re  from  tbe  con- 
tlDuanae  of  the  Ufa  of  the  Insured,  founded  on 
peounian'relatlonaortliaae  o(  tdood  or  marriage, 
SL.aA. 


—to  one  who  Is  Intereated  In  the  dedth  ot  tiie  tn- 
Biu«d  rather  than  In  hla  life,— Is  obnoiloua  to  all 
tbe  obJeoUous  wbloh  exist  to  tbe  Issue  of  the  policy 
originally  to  suoh  peiaon.  Al&tiema  Gold  L.  Ina, 
Co.  V.  MobUe  Mut.  Ins.  Co.  Bl  Ala.  329. 

One  having  no  luturable  Inlereet  In  tbe  life  of 
tbe  tieneBclary  takes  nothing  by  the  BastHometit; 
and  the  wife  and  children  of  Insured  are  entitled 
to  the  money,  lees  the  amount  paid  on  account  ot 
the  oertlBoale.  Price  t.  Supreme  Lodge  E.  of  H. 
asTex.  an. 

A  policy  aislKned  by  a  pre-arrangei)  plan  to  one 
who  assigns  It  to  a  third  person  havingno  iDBurabie 
ln(«raet  In  the  Insured,  the  latter  paying  aJl  tlM 
premiums.  Is  void,  notwithstanding  tbe  one  to 
whom  the  polloy  wa*  issued  bad  suob  an  Intereeb 
Keyatooe  Uut.  Ben.  ASSO.  v.  Norrls,  T  Cent.  Bep. 
aU,  US  Pa.  MS. 

Wbere  neither  of  thrae  asHlKneee  of  a  life  Insur- 
onee  policy  has  an  Insurable  Interest  in  the  life  of 
the  Insured,  the  last  aaelgDce  In  good  faith  for  val- 
ue has  tbe  superior  right  to  the  proceeds.  Con- 
necttout  Mut.  L.  Ins.  Oo.  V.  F1slier,«l  Fed.  Rep.sea. 

Where  a  policy  was  Issued  on  the  Ufe  of  tike  wife 
In  favor  of  her  husband,  and  subeeq  iiently  the 
policy  was  aaabtnad  to  two  persons  wbo  had  no  in- 
surable Interest  therein.  In  an  action  by  the  hus- 
band against  them  jointly,  defendants  ooiitd  not 
show  tliat  tbey  had  a  separate  lnier>»tlo  Ibepoiloy, 
and  received  the  money  as  on  account  of  sucli  sep- 
arate Interest,  and  not  Jointly,  Speclt  V.  Hettinger 
(Fa.)  8  Cent.  Rep.  600. 

The  sale  and  transfer  of  a  policy  by  tbe  l>enel1- 
Otarles  thereof,  during  tbe  life  of  tbe  Insured,  to 
one  who  has  no  Insurable  tntereat  In  tbe  life  of  the 
Insured,  either  as  a  relative  or  as  a  creditor,  la  a 
fraud  upon  the  Iniiiranoeoompan]' by  which  it  was 
iSHued.    Mlssauri  TaUey  L.  Ins.  Co.  v.  UoCrum,  M 


Ihdiada  Supbehx  Cocbt. 


Not,, 


paTserap .,-. 

It  18  coDteuded  on  Ihe  pait  of  Uie  appellant 
tbat  there  was  not  such  n  disposition  of  the 
poUc}'  as  U>  give  to  tbe  widow  and  cbildren, 
vho  are  tlie  lieira  of  the  deeeaaed,  the  right  to 
the  eicrn  above  paying  the  amount  due  the 
aaaignees;  that  tt  naa  io  the  nature  oF  a  gift  to 
the  beira,  and  by  the  terma  of  the  agreemeot 
Alexander  retained  the  right  U>  make  some 
Other  dixpoaltiou  of  tbe  surplus,  and  order  it 

I  laid  to  other  persona;  hence  Ihedonor  did  not  re- 
iaqui!)b  all  control  over  the  fund  and  it  did  not 
constitute  aucb  a  delivery  as  to  make  a  valid 
gift.  Also,  tbal  the  policy  baring  been  made 
payable  to  tbe  personal  represenlalivesof  tbe 
deceased,  Alexander  being  insolvent,  a  gift  of 
any  poitiou  of  it  to  bis  heirs  la  in  fraud  of  his 
creditors  and  therefore  void.  It  is  upon  this 
theory  that  it  is  contended  that  the  court  erred  ' 
is  its  rulings. 

Tbe  law  favors  tbe  making  of  a  reasonable 
provision  by  a  man  for  his  family  and  Ihose 
who  are  dependent  upon  bim;  and  it  is  not  a 
Ttolatlon  of  tbe  statute  and  in  fraud  of  creditors 
lor  a  debtor,  tbougb  insolvent,  to  contribute 
and  pay  a  reasonable  amount  for  insurance  for 
tbe  beneBt  of  his  family. 

In  Ftne«  v.  Makepraa,  66  Ind.  846,  it  is  held 
that  only  on  the  clearest  proof  of  fraud.  If  at 
all,  can  the  premiums  ■paiA  by  an  insolvent 
debtor  on  a  policy  of  insurance  upoo  bis  life  for 
thebeneflt  of  bis  wife  and  children  be  recovered 
by  his  creditors;  and  In  noeventcan  any  excess 
over  the  amount  of  the  premium  so  paid  be 
lecovered. 


In  CentralNat.Bankv.Eamt,V»JS.%.  US 
[82  L.  ed.  UTOI,  it  la  h^  thai  a  nun  mar 
rightfully  devote  a  moderate  portltm  of  am 
earnings  to  insure  bis  life  and  tbna  make  rea- 
sonable provision  for  his  family,  and  though  be 
be  insolvent,  such  payment  is  not  a  frandaleat 
transfet  of  bis  property,  and  that  after  his  de- 
cease bla  credilon  will  have  no  fntereat  in  tbe 
policy. 

In  MeOvtAton'*  App..  99  Pa.  188,  It  i*  held 
that  when  a  person  tabes  out  a  policy  of  in- 
surance upon  his  own  life  in  bis  own  name, 
end  subsequently  assigns  tbe  same  to  his  wife, 
child  or  other  dependent  relative,  tbe  mere 
fact  that  Che  assignor  in  such  case  is  insolvent 
at  the  time  of  making  tbeassignmentdoee  not 
warrant  tbe  inference  that  Uie  assignment  wsa 
in  fraud  of  creditors. 

In  Bigelow  on  Fraud,  vol  3. p.  129,  It  issaid: 


"A  debtor,  though  insolvent,    mav    use  his 
earnings  (o  pay  for  insurance  on  his  ]i~ 
favor  of  his  family." 


The  authorities  recogniie  the  distinction  be- 
tween policies  lahen  in  the  name  of  the  debtor, 
and  afterwards,  when  they  have  become  valua- 
ble choEes  in  action,  assigned,  and  those  taken 
originally  in  the  name  of  the  wife,  child  or 
other  dependent;  but  hold  that  in  either  case 
it  is  valid  if  made  in  good  faith. 

In  this  case  it  la  not  shown  what  amount 
of  premiums  were  paid  by  Alexander  before 
the  transfer;  at  most,  it  was  not  kept  up  by  bim 
but  a  few  montba.  After  that  the  preml- 
ums  were  paid  by  the  assignees.  The  uD' 
secured  creditors  were  injured  by  the  transfn 
only  to  tbe  extent  of  tbe  amount  paid  by  him 


A  life  tnsunuice  pollor  <e  not  asslKiiable  to  ens 
wbo  bu  DO  lDgurabl«  lnt«Te«t  in  the  life  ot  tbe  de- 
oeosed,  and  who  could  not  hai-e  taken  out  a  poller 
In  hts  own  name.  On  tills  point  there  la  a  oonfilct 
In  the  deotalons  of  tbe  rtate  oourts.  Wamook  t. 
Davis,  IM  IT.  8.  T7^  28  L.  Pd.  IBt. 

Bucih  an  asslffnment  nas  been  held  to  be  asalnst 
public  poller.  Franklin  L.  Ins.  Oa.  v.  Bazzard.  U 
Ind.  Ue;  IfUsouri  TaLe;  L.  Ins.  Co.  v.  Sturges,  IS 
Kan.  W;  Cammack  v.  Lewis.  8£  U.  S.  tS  WolL  US. 
O  L.  ed.  £U;  Stevens  v.  Warren,  )01  Haw.  GSl 

Ibe  decisions  ol  tbe  New  York  Court  of  Appeals, 
however,  are  opposed  to  this  view,  and  hold  that 
•  valid  pollc;  on  one's  own  life  Is  aselHoable  like 
an  ordinary  oboae  In  sotlon  wltbout  regard  to  In- 
terest m  life  of  Insured.  Bt.  Jobn  r.  American 
HuL  L.  Ids.  Co.  18  N.  T.  81:  Vallon  v.  National 
Fond  L.  Assur.  Co.  £0  N.  Y.  32. 

When  tnsunDoe  Is  obttdned  br  a  person  on  hfs 
«wn  lite,  anil  made  payable,  orlKlnoJl;  or  by  b>. 
alffnmeot,  to  another  having  no,  or  onl;  a  limited, 
tnaumble  Interest  In  bk  life,  tt  b  immaterial  wbat 
amount  of  Inauranoe  was  taken  oat,  as  the  surplus 
will  Ko  to  the  party  whose  lUe  was  Insured. 
Equitable  L.  Assui.  SoaletJT  V.  Baalewood,  TLB. 
A.  817,  7E  Tex.  888. 

.^oifffiment  M  SBVurttv  forietU 

The  assured  may  ossIbd  the  policy  as  seourltr 
for  moneys  advanced  on  It  Such  anignment  will 
he  tnVBlId  only  tmyond  what  was  required  to  re- 
fond  thoae  sums  with  Interest.  Waruock  V.  Davis, 
lMIT.S.1U,»IL.ed.9Sl:  Oammsok v.  Lewis, 8> U. 
8.  It  WaU.  MS, SIL.  ed.  Etl. 

An  abwliil«  aarlBnment  of  a  policy  ot  Insaranoe 
nay  be  held  an  assignment  only  as  a  security  tor 
money  luaned  where  such  is  fairly  shown  to  bave 
been  the  Inlant.  Page  v.  Bumstlne,  KB  U.  B.  SH, 
»L.ed.n8. 
S  L.  R.  A. 


A  tianefer  by  a  debtor  to  his  creditor  of  a  Ufa 
Insmmnce  polloy.  by  a  bill  of  sale  absolute  on  lis 
face,  entlUea  Che  oredltoc  to  no  greater  mtereat  m 
the  policy  than  the  payment  ot  his  debt  and  mtei^ 
eat.  togetber  with  the  premiums  paid  by  bim  and 
tntereet  thereon.    Cawthon  t.  Perry,  M  Toi,  883. 

A  creditor  to  whom  the  debtor  makn  an  abaolute 
Bsslgnmeot  of  a  Ufa  Insurance  policy  derives  title 
only  to  EuCBclent  of  the  proceeds  to  satlsf  r  hli  debt 
and  disbursements,  with  mtereat.  Lewy  v.  Qllllaid, 
18  Tex.  va. 

Where  pollotee  were  amlgiied  to  >  bank  as  se- 
curity for  future  premiums  to  be  paid  by  tbe  iMok 
for  the  benefit  of  tbe  tnauied,  wbo  afterwaids 
made  a  general  assignment  to  C.  tor  tbe  eqoal 
beoefltot  all  bla  creditors,  and  after  bis  deaUi  tta« 
bank  collected  Ihe  money,  and  satlsfled  Its  claim 
out  of  the  proceeds,  it  was  held  that  tbe  balance 
passed  to  Uie  assignee  by  the  assignment,  and  not 
to  (he eieoutor.  BhodelslandHatBankv.  CtuM, 
G  New  Eng.  Eep.  TIB,  Ifl  B.  L  — . 

The  holder  of  a  life  msuianoe  poUuy,  who  assigns 
It  aa  equitable  Dollateial  security  for  a  loan,  la  still 
nnder  the  du^  of  keeping  it  alive  by  payment  ot 
the  premiums;  andwheretbeoompanyltself  Istlie 
assignee  of  the  policy  as  security  for  a  loan  to  Ois 
Insured,  and  otMalns  a  verdict,  when  ened  on  the 
policy.  It  Is  error  tor  the  court  to  thereupon  rends 
Judgment  for  the  plalntUf  for  the  amount  of  pre- 
miums paid  by  tbe  Insured  after  such  asslgnmeat 
of  the  poller.  Grant  v.  Alabama  Q.  L.  lua.  Co. 
IS  Oa.  STB. 

Tbe  creditor  oan  hold  theprooeedsofthep<Jlcy 
only  to  the  extent  of  the  suma  aotuaUy  advanced 
byhim.   BollerT,  Beam(T'a.>BL.B.A.Ut. 

Where  a  person  notorlouaJy  liMoIvent  tzanatcn 
a  policy  of  lite  Inauranoe  as  ooDateral  security  for 
"  ig  debt  to  a  oredltor  who,  after  tha 
Insured,  i«oelves  the  amount  of  tbe 
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In  premhimt,  or,  at  iMSt.  not  to  exceed  tbe 
value  of  the  policy  at  tbe  time  of  the  traDBfer; 
«nd  what  such  Ttuue  wnB  is  not  ■howo.  The 
deceased  took  ont  the  policr  and  held  It  bat  a 
«liOTt  time.  uDlil  he  tranaferred  it  to  secure 
'Certain  cieditora  wboae  claim*  then  amounted 
(o  neai  $8,400,  and  took  an  agreement  from 
them  Iqr  which  Ibej  were  to  pay  tbe  premiuma 
fiom  tbat  time  forward,  and  from  tbe  proceeds, 
when  paid,  retain  tlie  amounla  dae  ihem.  In- 
-cludlnr  principal  and  Intereet  of  tbelr  clalma 
and  all  premiums  paid  and  expense  incurred 
OD  account  of  the  poUc;,  and  pa;  any  surplus 
-over  to  his  heirs.  Had  the  insured  lived  but  a 
few  y?ars  Iheie  would  have  been  no  surplus  to 
be  accounted  for.  It  was  no  doubt  by  reason 
of  tbe  arrangements  made  tbat  ibe  premiums 
were  paid  and  the  policy  kept  Id  force.  There 
are  no  facta  shown  either  In  tbe  complaint  or 
theaoswerslbalCBSt  any  suspicion  on  ue  trans- 
action or  fro  to  show  that  the  transfer  which 
might  result  in  a  possible  beneGt  to  his  widow 
and  children  was  not  made  In  the  utmoet  good 
failh,  or  that  go  to  show  that  bis  unsecured 
creditora  were  in  fact  injured.  If  at  the  lime 
tie  was  a  resident  householder  of  this  State  be 
was  entitled  to  ftOO  as  exempt  from  the  de- 
mands of  creditors;  this  amount  at  least  be  bad 
tbe  right  to  have  disposed  of  as  be  pleased. 
Bad  Alexander  taken  insurance  on  his  life  to 
the  amount  in  controversy  In  this  case,  and  bad 
the  policy  iSEued  In  the  name  of  bis  wife  and 
«bil(iren,  for  tbelr  benefit,  and  paid  for  it, 
though  insolvent  at  the  time,  there  could  be  no ' 

ftsoTanoe.  but  other  creditor  mar  bring'  an  action 
to  let  aside  tbe  aodffnment  and  oompel  paTmimt 
«f  tbe  money  Into  court  for  dlstributkni  amons 
tile  orcdlloTB  genervUT.  Prentice  V.  Steele  [Super. 
«t  I  4  Hontreol  L.  Bep.  BIB. 

AsslgneeB  ol  a  poller  of  manianoe,  who  re- 
«elFe  the  mone]' tbercon  jolDtly  and  idvaaJolDt 
reoeipt,  must  account  for  [t  lolntly.  Tbe  laottbat 
tbey  hold  separate  mtereeta,  acquired  atdlfferoDt 
tjmea  and  from  different  persona,  makee  do  dUtei^ 
-enoe.  Bpeokv.  Hettinger  (Fa.)  8  Cent.  Rep.  eOQ. 
FcUeu  made  pavatHa  to  wf/e. 

Wbore  tbe  decedent  in  bts  llfetlnie  procured  a 
polloy  at  Insunnce  upon  bis  life,  parable  to  his 
wife,  tbe  laat  tbat  decedent  gave  the  polloy  to  his 
wlfa  bj  will  oould  have  no  ettect  to  obango  tbe 
«ontiHiit,  wblcb  was  evidenced  bythe  pollcrllaeU. 
-ortodetermlDeln  whom  was  tberlgbt  to  Its  bene- 
fit. Fioueo  r.  Qoodspoed,  o  Veet  Bep.  OTB.  izo  HL 
tet. 

A  poUo7  laeaed  to  a  wife  on  the  lUe  of  her  bus- 
bend.  In  IfBtl,  was  not  asslgiiable  b;  her,  uid  she 
mar  avoid  her  urignment  against  a  subsequent  as- 
signee of  her  asslanee,  wbo  had  sunendsred  the 
>polIC7  to  the  oompanj',  upon  paring  premiums  due 
(bereon.  Frank  v.  Hutual  Ii.  Ins.  Co.  8  Oant.  Bep. 
<11,  MS  N.  T.  MS. 

The  Act  of  18TS,  whlob  authorties  the  wife  to  as- 
sign tlie  poller  with  the  consent  of  berbusband, 
has  no  HppllOBtloii  where  tbere  la  no  such  consenb 
Baron  V.  Brummer.  1  Gent.  Bep.  TOS,  lOON.  Y.  tns. 

Tbe  Joining  by  the  husband  In  tbe  eiecutlon  of 
an  ssilgmnent,  br  bis  wife,  of  a  poltor  of  Insur- 
ance on  his  Ufe  for  her  benellc,  sattoflea  I^w*  isn, 
ohap.  US,  requlrlns  hk  wrlUen  ooneent  to  auch  is- 
aignment;  and  wbere  tbe  poller  was  payable.  In 
«a*e  the  wife  died  before  the  hnaband,  to  her  oMld- 
ran,  and  the  wife  surrived  her  bustand  and  the  ma- 
-turtng  of  tbe  potior  (an  endowment  poller),  the 
faot  thatshehadehlldrenattbetlmeoftbeasisn- 
«L.a  A. 


See  also  34  L.  R.  A.  17E. 


question .  under  all  the  autborilies,  but  tttat  th« 
wife  ana  children  oould  collect  and  hold  tba 
same  free  Irom  all  demands  of  creditoiB;  and 
we  can  aee  no  reason  why  they  do  not  acquira 
tbe  same  rights  under  Ibe  facta  in  this  case, 
though  the  policy  was  made  payable  to  Alex> 
ander  bimaelf,  as  be  held  it  tiut  a  abort  time, 
when  be  tnasferred  It  to  some  of  hii  crediton, 
tbey  to  pay  all  fnture  premiums.  He  bad 
the  right  to  prefer  bia  creditors,  and  by  thv 
arransementa  which  he  made  the  crediton  i» 
ceiveu  much  mora  tbaa  tba  amwint  takes  fiDiB 
bis  estate  to  pay  proniums.  la  our  opinion, 
tbe  transfer  was  not  in  fnud  of  creditors,  and 
was  valid  and  tranafened  tbe  surplus  to  his 

As  to  tbe  point  made,  that  it  was  an  inconk- 
plete  transfer,  we  do  not  think  it  is  well  taken. 
Tbe  policy  was  saalgned  by  an  indorsement  ia 
writing  and  delivered.  The  agreement  pro- 
vided in  effect  tbat  any  anrpiui  remalnin|C 
should  be  paid  to  bis  heirs,  unless  be  mads 
some  further  order  in  r^ard  to  it.  He  died 
making  no  further  order,  and  the  legal  lia- 
bility of  tbe  assignees  was  to  pay  tne  sur- 
plus to  bis  heirs.  Upon  this  question  the  cas« 
of  Supremt  Lodge  K.  of  P.  v.  Bthmidt,  08  Ind. 
874,  Is  in  point.  In  tbat  case  it  was  held  tha^ 
when  one  lakes  a  life  policy  on  bis  own  IIF* 
In  a  mutual  society,  payable  upon  his  death  to 
a  person  named,  or  to  such  other  person  or 
persons  as  he  may  subsequently  direct,  tbe 
beneficiary  named  is  entitled  to  recover.  In 
that  case  tbe  court  says:  "From  the  time  of  lh« 

ment  does  not  render  It  void.  AndeiaoD  v.  GoU- 
■mldt.  G  Cent.  Bep.  187. 108  N.  T.  017. 

Aot  187U,  <^p.  80,  aonoernlng  non-asslgnabiutr 
of  policies  taken  br  the  wUe  on  the  husband's  life, 
la  not  conllned  to  oaaea  where  pramiuma  are  paid 
with  the  huaband'B  funds.  Frank  v.  Uutual  I« 
Ina.  Oo.  Rfpra. 

An  ontlnaiy  pald-np  policy  of  life  tnmiaooe.  et- 
fact«d  by  the  husband  on  hla  life  for  the  benefit  of 
hla  wife.  Is  tUBJgnable  by  the  wife  during  tbe  Ufa 
Of  her  husband,  when  the  ■selsnment  Is  made  with 
his  oonourrenoe.  Ford  r.  Tniveleis  Ins.  Co.  «f 
Hartfotd  (D.  0.)  8  Hookey,  881. 

Where  a  bnsband  made  a  poUoy  of  Ufa  Inemaifoa 
payable  to  hia  wife.  It  became  her  property,  and  It 
she  transferred  It  to  a  ci«ditor  of  ber  husband  ta 
seoure  bli  debt,  such  transfer  was  void;  and  a  ratl- 
flcetlon  after  his  death,  without  any  new  constder- 
ation,  will  not  render  It  valid.  Emlth  t.  Bead,  It 
Oa.TS6. 

Where  a  policy  was  obtained  br  a  wife  on  her 
busband'a  life,  payable  to  her  BESIgna,  she  was  en> 
titled  to  recover  tbe  amount  thereon,  although  aa> 
Blgnments  bad  been  obtained  from  her  by  fraud. 
Mutual  Ben.  L.  Ins.  Co.  v.  Wayne  County  8av. 
Bank.lKWwt.Kep.  ItSS,SBHloh.  118. 

Where  the  wife  never  knew  bar  buibftnd  had 
dealings  In  her  name  with  a  baok.  and  where  It  ap- 
pears tbat  her  Blguatuie  to  the  Bsslgomeuls  of  the 
policies  to  tbe  bonk  was  procured  without  ber 
kuowlng  what  tbe  liurtruments  WOTe,  (be  evfdeno* 
is  not  BufD dent  to  entitle  the  bank  to  olalm the  pol- 
Idee.    tbH. 

A  poller  of  inEuranoe  made  payable  to  the  wit* 
of  the  Insured,  providing  that  in  case  of  her  death 
before  her  husband  It  should  be  payable  to  ber 
oblldren,  can  be  enforced  by  tbe  children  for  their 
own  benefit,  wbere  tbe  wile  died  before  ber  bua- 
band.  altbouffh  l>otb  husband  and  wife  had  united 
In  asslenlng  the  polky  to  a  third  person,  Brown^ 
App.  IS  Fa.  BOSL 


.COCH^IC 


Coimr. 


BfOT., 


imiuiM  of  ibe  certiQcate  until  Scbmid  t'l  dMlb, 
Hn.  Schmidt  and  bercoappeUeea  were,  in  legal 
contemplation,  Ibe  owners  of  It,  subject  only 
lo  tbe  i<fthtof  BcLmidtionltlmaUlyBnbsiiiuUt 
other  beoeflciBries  by  will  or  in  Bucfa  manner 
u  tbe  mlea  and  reguiBtloDa  of  tbe  order  might 

Ho,  in  this  case  tbe  belrs  of  A.lezander  were 
tlieownereofUieeurpluB,  if  anrBbould  remain, 
■ubject  only  to  tbe  right  of  AlexftTideT  to  order 
It  paid  to  tome  other  person  or  persoDs,  and  be 
Dever  made  any  order  conceminr  it.  It  is  bat 
carrjtog  out  hia  intention  to  make  sucb  illKht 
provulon   bb   was  in  his  power  to  do  for  hia 


0  remaining  afier  paying  the  as- 


Some  queslioD  Is  made  as  to  tbe  complalDt 
00  tbe  Kiouiid  that  the  agreement  taken  by 
AlexandtT  from  tbe  Bsaignees  la  not  properly 

an  exhibit  10  Ibe  compiulat;  that  It  Is  not  tbe 
basb  of  tbe  aclinn,  but  that  the  proper  fonn 
of  acilnn  Is  upon  a  common  count  for  money 
had  and  received. 

We  cannot  agree  with  this  theory.  Tbe 
■ctloD  is  properly  ao  application  lo  the  court 
for  an  order  requiring  the  adniinislratai  to 
turn  over  lo  the  appellees  the  money  received 
on  tbe  policy,  and  tbe  agreement  Is  the  basis  of 
Ibe  ap))elleea'  risbt  lo  have  such  order  made. 

There  is  no  error  in  ihe  record. 

Judgment  qfflrnud,  uitk  coiU, 


James  WELBH,  Ai^., 
STATE  OP  IMDIiNA. 


...iDd.... 


rflnv  ^  pawou  with 
the  unlAwflil  sais  of  "b««r''oontnr7  ~- 
the  form  of  the  tialute  In  tuoh  own  made  a 
provided  H  not  subjeot  to  Uie  obleotlon  tbat  it 
do«a  not  cbarKB  ttie  lale  of  malt  or  lotoilaatliia 
liquoe. 

M.  Ttao  eonrta  of  t-*'»-»  hmvo  Jorladle- 
tlon  to  try  and  ponlah  peraoiu  oolllng 
Intozlutliig  Uquon  in  violation  of  Ita  laws 
upon  boau  anuhored  In  tbe  Ohio  River,  where 
iucb  river  oonstltutea  the  southern  twundair  of 
tbeSUto. 

8.  nieftkcttbKtnoprOTlsloiilamadabr 
I»w  fbr  tbo  grsntlnc  of  Ileeiue*  tor  the 
nle  ol  iDtoiiCHtlng  liquon  upon  rivers  wMah 
form  part  of  the  bouoitarles  uf  a  Slate,  and 
vhlah  Hr«  wilhla  its  Jurlidictlan,  doea  not  au- 
thorlxe  Bales  Cbereon  without  a  license  where  It 
Is  mads  uniawtul  to  sell  «ucb  liquors  within  the 
Jtiriwllctlon  of  Ihe  Btate  without  B  lloenae  ao  to 
do. 

4.  RoatrietinK  *>>•  r^^*  *o  obtain  !!• 
eoiuoa  for  the  Mtlo  of  ImtOxlcKtliiK 
liqnora  to  the  male  lababltnnta  of  ttie  Stale 
does  not  render  a  law  obcoitoui  to  D.  B.  Const., 
art.  1,  iE,wlitcaprovldesthac  tliecitlieniDf  each 
Slate  siiDll  l>e  eniKled  to  all  the  privileges  and 
immunities  of  Ilie  citizens  of  the  Bevenl  States. 

6'  An  Inatruotlon  tho  irordlofl^  of  wblch 
would  lead  the  Jury  to  believe  that 
they  bad  the  discretion  to  flue  deteudant 
or  not  to  flue  him  if  they  found  him  sulltf  of 

•  UR.A. 


vloUtlng  the  rtatute  Is  propertr  refused  wtme- 
die  statute  preeorlbes  a  flue  !□  all  eases  of  guOL. 

6.  A  defbndant  sboald  not  be  vtHimrwmd. 
ftosi  the  payment  of  eoota  when  founA 
ffuUtr  of  rlolatin^  a  penal  statute  wlthoat  aoma 
reaaoo  for  so  dolnir. 

7,  An  Inatonctton to pafoperly reftnoaln 
a  erinlnal  eaae  wbloh  requires  the  Jury  t» 
aoqultlf  thef  flnd  that  a  former  iurj  bu  bees 
Impaneled  eud  sworn  to  by  defendant  oa  the 
same  charge,  without  Teeard  to  the  facts  whkb 
ma;  have  Led  to  the  dlscbaiye  of  suoh  Jurr. 

S.  A  prlaoner  who  wao  oat  on  bail  at  tbe- 
tlmeof  his  trial  canuot  b<9  beard  looomplaln  that 
the  verdlot  of  tbe  jury  was  reoelved  In  bis  ab- 

9.  AnlallBr^wcthataprlaonerwasiiat 
present  In  court  at  the  time  the  verdlot  of  a 
Jury  against  him  was  received  will  not  be  per- 
mitted to  overcome  tbe  legal  presumption  that 
ereiythlns  wm  rightly  done  Id  oourt. 

Ofovember  U,  IMU 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  forUarriaon  County,  en- 
tered upon  a  verdict  convicting  him  of  unlaw- 
fully selling  intoiioating  liquor  without  a  li- 
cense.   A  firmed. 
Tbe  facia  are  fully  stated  in  tbe  opinion. 
Bb.  Charlea  1>.  Kelao  for  appellanL 
3let»n.   lb   T.   BElohener,   AttyGeD.,  t^ 
If  Snddith   and  J.  H.    OUlett   for  Um 
State. 

CoSlaj't  J.,  delivered  the  opinion  of  tb» 
court: 

This  wu  a  prosecution  Instituted  br  the- 
State  against  tbe  appellant,  before  a  Justice  of 
the  peace,  for  an  alleged  violation  of  the  pro- 
visions of  gfi320,  Rev.  Stat  1881.  Tbat  Bcctloit- 
provldes  that  any  person,  not  being  licenaed 
according  to  theprovlslDDSof  ihe  Act  of  wbich- 
it  conatilutea  a  part,  who  shall  Bell  or  barter, 
direclly  or  indirectly,  any  epiritunus,  vinous  or 
malt  liquors  In  a  leas  quaotity  than  a  quart  at 
a  time,  or  who  aball  sellorbarier  any  spirituous, 
vinous  or  matt  liquors  to  be  drunk,  or  suf- 
fered to  be  drunk,  In  bis  bouse,  out-bouse, 
Eard,  garden  or  the  appurtenances  Ibereto 
elon^ng,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 
fined,  etc. 

The  affidavit  fn  this  cause  charges  tbst  on, 
etc.,  at  the  Couniv  of  Harrison  end  tjtate  of 
Indiana,  James  Welsh  ...  did  tben  and 
there  unlawfully  sell  to  one  Andrew  J.  Giaze, 
at  and  for  the  price  of  5  cents,  a  le»  quantity 
than  a  quart  of  tieer,  at  a  time,  to  wit :    one 

SlasB  of  beer  containing  a  half  pint,  he  Ibe  said 
ames  Welsh  not  then  and  there  having  a 
liceuse  to  sell  inloxicatlag  liquors  In  a  lesa 
(^unntity  than  a  quart  at  a  time,  io  force  at  Ibe 
lime  according  lo  tbe  laws  of  said  Biate,  con- 
trary to  the  form  of  the  Statute  Id  sucb  cases 
rnsae  and  provided,  etc, 

Tbe  appellant  was  convicted  before  the  Jii§- 
tice  and  appealed  to  the  circuit  court,  where  be- 
was  again  convicted  and  now  appeals  to  thia 
court,  seeking  a  reversal  of  tbe  Judgment  ren- 
dered BgaioBt  him  in  the  circuit  court. 

His  first  contention  is  tbat  tbe  albdavit  above- 
set  out  la  defective  because  it  li  not  charged 


Wklbk  v.  Stats  aw  Iin>iuiA. 


that  the  beer  therelD  named  waa  malt  beer,  or 
that  tt  WBi  intoxiCBilng. 

BcctloD  C3I8,  Ker.  Stat  18S1,  enacU  tbat 
the  worda  "intoxicating liquor."  ahall  appi;  to 
all  aplrituoua,  viaou;^  or  malt  liquor,  or  to  any 
toloxi eating  liquor  whatever,  which  is  uaed  or 
may  he  uwdasa  bevera^. 

Id  the  cnse  of  Mytr*  v.  State,  93  lad,  2JS1,  It 
waa  held  by  this  murt  tbat  Ibe  prlmarT  tnean- 
iDgof  the  word  "beer"  i*  fermented  liquor 
made  From  any  malted  gc^va,  with  hops  or 
Olherbilterfiavoring  matter;  in  other  wonla,  It 
nieana  a  malt  liquor.  The  affidavit  before  us, 
therefore,  cliargM  that  the  appellant  sold  matt 
liquor,  which  u  declared  by  our  Utatute  to  be 
witbin  the  worda  "  inloiicatiug  liquor."  An 
afBitavIt  lite  tbis.  charciag  a  petaon  with  tbe 
unlawful  sale  of  "beer, '  contrary  to  the  form 
of  Ibe  Statute  in  such  cases  made  and  provided, 
la  act,  in  our  opjoion,  subject  to  tbe  objection 
that  it  does  not  charge  the  sale  of  malt  or  In- 
toxlcellng  liqtior. 

The  court  did  not  err  ta  overruling  tbe  ap- 
pellaQi's  motion  In  arrest  of  judfnnent, 

II  is  riiaclosed  by  the  evidence  in  tbe  cause 
that  the  beer  in  queBtion  was  sold  from  a  boat, 
■nctiored  In  tbe  Ohio  River  nearlhe  south  line 
of  Jliirriann  County,  in  tbis  Stale.  There  is 
some  conflict  in  tbe  evidence  as  to  wbplber  ibe 
bout  waa  ancliored  north  or  south  of  tbe  line 
known  as  low- water  mark.  It  is  contended  by 
tbe  appclliiai  that  low-water  mark  on  the  Ohio 
River  at  this  point  is  tbe  southern  boundary  of 
the  State;  and  that  for  this  reason  it  does  not 
appear  tbst  the  beer  was  sold  In  Harrison 
Coiinly  or  in  the  Blute  of  Indiana. 

Where  tbe  Obio  River  constitutes  the  bDuu- 
dary  belneen  the  Slates  of  Kentucky  and  In- 
diana, low-wsttr  mark  on  the  north  side  of  the 
river  is  the  southern  boundary  of  the  Slate  of 
Indiana.  Indiana  r.  Eenlvcks,  l^S  I7>  S.  479 
[84  L.  ed.  829]. 

But  assuming  tbat  tbe  appellant's  I>oat,  from 
which  be  sold  ihe  beer  m  question,  waa  an- 
chored sonib  of  tbe  soutb  line  of  the  Slate,  we 
do  not  think  it  follows  that  be  may  not  bo 
charged,  tried  and  convicted  In  Harrison 
County,  Indiana. 

Section  1,  an.  14,  of  our  Constitution  provides 
that  the  Stale  sball  be  bounded  on  the  south  by 
tbe  Obio  River,  from  the  mouth  of  the  Qreat 
Miami  River  to  tbe  mouth  of  tbe  Wabash. 

Section  2  of  the  same  arllcledeclsres  that  the 
State  shall  possen  jurisdiction  and  sovereignty 
cm-ex  tensive  with  the  )>oundariee  declared  in  the 
preceHinf;  section;  and  sh^ll  have  concurrent 
jurisdicLion  in  civil  and  criminal  cases  with  the 
Slate  of  Kentucky,  on  (he  Obio  River,  and  with 
the  State  of  Illinois,  on  the  Wabash  River,  so 
far  as  said  rivers  form  tbe  common  boundary 
between  Ibis  Stale  and  said  States  respectively. 

Section  15:8.  Rev.  Stat.  1S81,  provides  that 
when  an  offense  Is  committed  In  tbis  State,  or 
on  tbe  boundary  thereor,  on  board  a  boat  or 
vessel  naviKatinz  s  river,  lake  or  canal,  orlvlog 
therein,  tbe  jurisdiction  is  in  the  county  wuhin 
or  opposite  to  which  the  offense  waa  com- 
tDiited. 

Section  16TB  provides  tbat  tbe  proper  courU 
of  the  severai  counties  In  this  Stale  bordering 
on  tbe  Obio  River,  and  on  lbs  Wabssh  River 
ao  tMX  tA  said  river  forms  Ibe  boDudary  line 
between  thU  BtMe  and  tbe  State  of  HUnolB. 
9UR.A. 


shall  have  jurisdiction  of  all  olTenses  commllled 
affoinst  the  penal  laws  of  tbis  State  on  said 
rfvers  opposite  to  aaid  counties  respectively. 

The  right  of  the  Stale  of  Indiana  to  exeiciso 
both  civil  and  criminal  jurisdiction  concurrent 
with  the  State  of  Eeniucky  is  secured  by  an 
Act  of  the  Commonwealth  of  Virginia  entitled 
"  An  Act  Concerning  the  Erection  of  Ihe  Dis- 
trict of  Kentucky  into  an  Independent  State," 
passed  December  18, 1789.  1Yb.Rcv.  Laws,  p. 

Ry  reason  of  the  constltutioual  provisioni- 
above  referred  to,  and  statutory  provisions 
similar  to  those  here  set  out,  it  has  been  held 
by  this  court  that  where  a  violation  of  the 
criminal  laws  of  this  State  occurs  on  tbe  Ohio 
River,  it  is  proper  to  charge  in  the  indictment 
that  the  offense  was  committed  in  the  county 
opposite  tbe  place  where  tbe  act  was  committed 
constituting  the  crime.  Oarlide  v.  State,  89 
Ind.  66;  Dvgan  v,  *(a(«aQd.)9  L.  R.  A.  831, 
'  It  will  thus  be  seen  thst  the  criminal  laws  of 
the  State  extend  to  and  are  inforceon  the  Ohio 
River  where  such  river  constitutes  the  southern 
boundary  of  the  State.  The  contemion  of  the 
appellsnl  that  twcauae  no  proviaion  is  made,  by 
law,  for  granting  a  license  to  sell  iuloxicating 
liquors  upon  the  Ohio  River,  be  has  a  right  to 
Bell  without  a  license,  is  not  tenable.  As  it  ia 
made  unlawful  to  retail  intoiicaling  liquor, 
within  the  jurisdiction  of  the  Slate,  without  a 
license  so  to  do,  and  as  there  is  no  law  author- 
izing the  granting  of  a  license  to  sell  upon  the 
waters  of  tbat  stream,  it  may  be  tbat  as  to  tha 
space  between  low-water  mark  on  tlie  Indiana 
shore  and  low-water  mark  on  ibe  Eentucky 
side,  we  have  absolute  probibition  in  so  far  a* 
the  right  to  sell  liquors  by  retiiil  is  involved. 
The  difficulty  attending  tbe  detection,  arrest 
and  punishment  of  violators  of  the  law,  en- 
gaged in  the  retail  liquor  business  on  the  water, 
would  seem  to  furnish  a  sufficient  reason  to  th« 
Legislature  for  withholding  a  license  to  sell 
upon  the  Ohio  or  Wabsah  Rivers  where  such 
rivers  constitute  the  boundary  of  the  State. 

It  is  (o  be  observed  that  we  are  not  dealing 
with  a  person  navigating  the  Ohio  River,  en- 

Sged  in  inlerslate  commerce;  but  the  case 
fore  UB  is  one  where  the  offender,  not  en- 
Eged  in  navigation,  anchors  his  boat  near  tb« 
diana  line,  and  engagee  in  the  business  of  re- 
tailing Intoxicating  liquor  without  a  license. 
Such  a  caae.  In  our  opinion,  falls  both  wlthia 
tbe  letter  and  the  spirit  of  our  Statute;  and  it 
Is  no  defense  to  say  that  tbe  law  makes  no  pro- 
vision for  grantinga  license  to  sell  at  that  place. 

It  is  further  contended  that  our  law  provid- 
ing for  the  granting  of  license  to  sell  Intoiical* 
Ing  liquor  is  In  conBlct  with  ^  2,  art.  4,  of  tho 
Constitution  of  tbe  United  Statea,  which  pro- 
vides that  thecitizens  of  each  State  shall  be  en- 
titled to  all  tbe  privileges  and  immunities  of  tha 
citizens  of  tbe  several  States. 

It  ia  contended  that,  as  the  law  withholds  a 
license  from  all  persons  eicept  male  inbabitanta 
of  the  State,  it  denies  to  citizens  of  other 
States  the  same  rigbta  that  are  enjoyed  by  the 
people  of  Indiana,  and  for  this  reason  the  law 

Tbe  argument  ia  tbat  beer  and  other  intoz- 
icaling  liquor  are  property,  as  much  so  as  hogs, 
horses,  grain  or  any  other  pereonal  property; 
and  that  onder  the  Federal  Conailtution  th« 


Ihdiuia  BuPBKia  Coubt. 


dUzena  of  uj  State  f  □  ibe  Union  bave  tbe  right 
to  hII  sucb  property  aayvbcre  within  tbe 
United  StatM  ivhere  tbe  sale  of  lucb  property 
U  toleraledi  and  that  a  citizen  of  a  slater  Stale 
can  t>e  deprived  of  do  rieht  to  sell  wbichia  en- 
joved  bv  tbe  ciiizeDs  of  tbe  Siatfi  wbere  be 
onen  bis  property  to  the  public. 

It  ie  undoubtfidlj  true  that  the  contmon  law 
does  not  recognize  aay  diflerence  between  in- 
losicatiDK  liqMori  oa  property  and  any  otber 
speciea  of  properly.  But  whue  It  is  tnie  that 
iDtoxicatiDR  liquor  is  properly,  gtHl  Its  inherent 
character  is  such  that  it  is  tbe  proper  iubject  of 
tbe  police  power.  Barriton  v.  Lockhart, 
Ind.  112:  Eeddtrichv.  State,  101  Ind.  664. 

Were  It  not  for  statutory  restrictioas  and 
prohibilioDB  every  peraon  would  be  as  free  to 
«D^age  in  tbe  buainem  of  tDanufacturiug  ftnd 
selliug  iDtozicaiing  liquor  as  tbey  would  be  to 
«agage  in  tbe  manufacture  and  sale  of  any  otb 
cr  property.  It  la  not  true,  oa  la  sonellmea  ar- 
gued, Ibat  tbe  diizen  derives  hia  richt  to  sell 
intoxicating  liquor  frnm  tbe  particular  State  In 
which  be  getls.  ]n  Felling  he  Is  but  exercising 
hia common-law  right. 

All  laws  regulailnsaDd  Impo«iD^  burdens  on 
the  bunnei'S  are  prohibitory  in  their  character. 
There  ia  no  difference  l>etween  an  aljsolute  Pro- 
faibitory  Law,  a  law  providlof;  for  local  option 
aod  License  Law,  except  io  tbe  extent  to  which 
they  prohibit  tbe  macufacture  and  sale  of  In- 
tolicating  drinks.  An  absolute  Prohibitory 
Law  deprives  all  within  Its  reach  from  engag- 
ing in  (be  business,  a  Local  Option  Law  pro- 
tilGits  all  within  s  given  locality  from  selling 
within  (hat  locality,  while  a  License  Iaw  pro- 
blbits  all  within  the  Stale  who  have  not  ob- 
tained a  license  from  engaging  in  tbe  business 
«f  relfiiling  In  toxica  ting  liquors.  Each  of  these 
is  a  restriction  upon  tbe  common-law  rlpht  of 
the  Individual  cltlKn.     The  first  wholly  de- 


the  Just  assumption  that  Ibe  unrestricted  sale 
«f  iiitoiicatinK  liquors  results  in  much  evil, 
and  that  it  is  detrimental  to  society,  the  Isw- 
makinfi  pon'er  of  each  State  in  the  Union  has, 
in  the  exercise  of  its  police  power,  assumed  to 
control,  regulate  or  prohibit  tbe  business,  as 
seemed  to  it  besL  The  exient  to  which  such 
power  shall  lie  exercised  must,  of  ncce«Klty,  be 
left  to  the  law-making  power  of  the  State  ei- 
-ercising  aucb  right.  That  the  Stale  of  Indiana 
possesses  tbe  power  to  regulate  and  control  tbe 
trafflc  in  Intoxicating  liquors  has  never  been  an 
open  question.  It  Das  exercised  such  right 
«iDce  it  drst  assumed  the  position  of  a  Stale  In 
the  Union;  and  the  only  question  now  before 
lis  is  as  to  whether  our  present  law,  assuming 
to  do  so,  is  void  for  the  reaaona  auggested  by 
the  appellant  in  this  case. 

The  assumptionof  the  appellant  thai  our  law 
providing  for  Ibe  eranling  of  license  to  retail 
intoxicaiing  liquor  secures  to  ihc  cliizens  of 
this  State  rights  not  enjoyed  by  the  citizens  of 
■other  Btflles,  is  not  true  in  fact.  The  law  does 
not  require  f  bat  the  person  to  whom  the  license 
Js  Issued  shall  be  a  citizen  of  the  State.  The 
law  does  require  that  he  shall  be  a  male  inhab- 
itant, but  we  need  not  stop  to  argue  that  there 
ta  a  broad  diatinctinn  between  a  citizen  and 
mere  iuhabiiant.  It  is  not  an  unreasonable  re- 
<]uiremeDt  that  a  person  who  desires  to  avsil 
«L.R.A. 


biniself  of  a  license  to  retail  intoxicating  llqnor 
shall  submit  himself  to  tbe  Jurisdiction  of  tbe 
State,  by  becoming  an  inhabitant  thereof,  to 
tbe  end  that  be  may  be  readily  apprehended 
and  punished  for  any  violation  of  the  taw  io 
connection  with  his  business.  Id  ouropinion, 
the  law  providing  for  the  erantiDg  of  license  to 
reiall  intoxicaliog  iiquor  la  not  subject  to  Ihft 
oMcctlon  ureed  against  it  by  the  appellant  in 
Ibis  case.      Wasnm-v.  Garrett,  118  lad.  114. 

It  Is  also  contended  that  the  court  erred  in 
refusing  to  Instruct  tbe  Jury  in  writing,  aa  re- 
quested by  tbe  appellant;  nut  It  does  not  af- 
firmatively appear  by  the  record  before  us  that 
any  such  request  was  made  before  the  com- 
menceraentof  the  argument  in  the  cause. 

The  appellant  at  the  proper  time  praf  ed  tha 
court  to  give  to  the  jury  the  followms  inalruo- 
Uon,  viz. :  "If  yon  should  find  the  defendant 
guilty  at  charged,  you  may,  in  yourdiacretlon, 
return  a  verdict  assessing  a  fine  against  bim. 
end  also  Qnd  that  be  shell  not  pay  ibe  costs  of 
this  prosecution."  The  court  refused  to  giv« 
this  instruction,  and  the  appellant  excepted. 

Wedonotlhinkthecourt  erred  in  iLifl  ruling, 
From  this  Instruction  the  juiy  doubtless  wonkl 
have  been  led  U>  believe  tbat  if  they  found  ths 
appellant  guilty,  as  charged,  Ihey  had  a  dis- 
cretloD  to  nne  him  or  not  to  fine  bim,  as  ther 
might  choose,  when  in  fact  they  bad  no  such 
discretion.  If  the;  found  bim  guilty,  it  waa 
their  duty  to  assess  a  fine  against  bim  of  not 
leas  tbsn  $30.  Nor  do  we  think  tbat  the  tnat- 
ler  of  relieving  a  party  convicled  of  a  violalion 
of  the  criming  law  from  tbe  costs  of  the  pros- 
ecution la  mere  matter  of  arlrflrair  dlscreuon. 

What  particular  facts  would  authorize  a  court 
or  jury,  finding  a  defendant  guilty,  to  n-lieve 
him  from  ibe  payment  of  costs,  we  need  not 
now  inquire;  but  be  should  not  be  so  relieved 
wliboutBome  reason  for  so  doing.  This  in- 
struction proceeds  upon  (be  theory  that  it  is  a 
matter  of  mere  arbiirary  discretion,  and  in  Ibis 
we  (hlnk  It  is  erroneous. 

Tbe  appellant  also  prayed  tbe  court  to  glv» 
the  Jury  the  following  inatruction,  viz.:     "It 

{ou  are  satisfled  from  tbe  evidence  that  a  jury 
as  heretofore  been  impaneleil  and  sworn  to 
try  the  (lefendant  on  the  charge  contained  in 
tbe  affidavit  in  tbiscauBe,you  must  acquit  him 
fur  the  reason  that  tbe  Slate  of  Indiana  bas  no 
right  to  place  a  man  twice  In  Jeopardy  for  tlw 
same  oftense." 

The  court  did  not  err  in  refusing  this  fn- 
Btruction.  If  a  jury  had  been  previously  im- 
paneled to  try  Ibe  appellant  on  tbe  charge  con- 
tained in  tbe  alSdavit  in  Ibis  case,  and  had  been 
discharged  at  (he  appellaut's  request,  or  wltk 
his  consent,  nr  had  been  discharged  after  a  nw- 
eonable  tlmefordeliberatlon.  bemuse  they  were 
unable  to  agree  upon  a  verdict,  auch  discbarge 
would  not  entitle  tbe  appellant  to  an  aciiulttaL 

This  instruction  places  the  right  of  ibe  ap- 
p-llant  to  an  acquittal  upon  the  m«re  fact  tbat 
a  jury  bad  been  impaneled  to  try  bim,  without 
any  regard  to  tbe  facta  which  may  have  led  ta 
their  discbarge,  and  in  thia  it  was  erroneous. 

Finally  It  la  contended  by  the  appellant  that 
tbecircuitcourt  erred  in  receiving  the  verdict 
of  the  jury  in  bis  absence.  It  would  seem  to 
be  a  Butflclent  anewer  to  this  objection  \a  say 
tbat  It  doea  not  afflrmattvelyappearby  tbe  rec- 
ord tbat  tbe  appellant  waaintlie  custody  of  tit* 


1690. 


HSRBOIt  T.  HBBKOIT. 


Wt 


■hcHS,  nor  doM  It  appear,  except  by  Infereoce, 
tbat  be  was  not  present  fn  court  at  the  time  ibe 
verdict  of  the  jury  waj  received.  Buch  infer- 
ence CBDDOI  be  permfited  to  overcome  Ibe  legal 
Ereaumption  that  everytiiing  w&s  riglitly  done 
I  court.  If  be  was  on  ball,  his  abwnce  from 
the  couit-room  wheo  the  verdict  wai  relumed  | 


waa  TolontaiT,  and  he  cannotbehenid  tocom- 
pUtn. 

After  a  careful  consideration  of  all  thequee- 
tlons  presented,  we  bave  reached  the  ooadt^ 
sign  that  there  la  no  error  Id  the  record. 

Judgment  affirmtd. 
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WlUtam  R.  HERKON,  Piff.  in  Err.. 

Sarab  E.  HERRUN. 
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*A  growlag  eropi  the  ■■nniifcl  resnlt  of 
■fricnltiinU  labor.BowQ  by  a  hi—- — ■* 
bE  land  pendlns  a  ault  lor  divorce  atu 
brought  hj  hla  wife,  pence  by  a  decree  whtch 
givee  the  lend  to  the  wKe  >a  alimony.  altbouKh 
■uob  orop  la  not.  In  lemu,  desoribed  or  leteired 
to  In  the  decree. 

(Octobal&lMIU 

ERROR  to  the  Ctrcolt  Court  for  Vinton 
County  to  review  a  judgment  affirming  a 
JudKtnent  of  the  Court  of  Common  Pleas  In 
Bvorof  plaintiff  In  an  action  brought  to  recover 
damages  for  the  cutting  and  hauling  awav  of  a 
crop  of  wheat  from  plaintlS's  land.    Affirmed. 

Statement  bj  Spe&r,  J.: 

The  defendant  in  error  brouj^ht  her  action 
before  a  ma^trate  against  plaintiff  In  error, 
in  treepaaa  for  cutting  and  hauling  away  a 
-crop  of  wheat  upon  landa  that  had  been  as- 
•igned  to  her  as  alimony,  in  an  action  brought 
by  her  againat  plaintiff  in  error  (her  then  bus- 
mnd),  for  divorce  and  alimony  in  the  Court 
ot  Common  Fleas  of  Vinton  County.  The 
crop  In  controvert  wae  sown  after  the  auit 
was  brought,  and  before  decree,  and  was  not 
mentioned  or  described  therein.  The  cause 
waa  appealed  to  the  Coromon  Fleas  Court  of 
Vln Ion  County,  where  defendant  in  error  bad 
judgment;  taken  on  error  to  the  circuit  court 
and  affirmed,  and  this  proceeding  is  inatiiuted 
to  reverie  the  Judgment  of  nid  courta, 

JTeMTC  HeGilllvray   A  Oonltrap  for 

plaintifl  In  error, 
Mettn.  BannellB  *  Sa.rl^  for  defendant 


Bp«&r,  J.,  delivered   the  opinion  o(  the 

The  question  In  this  case  la,  whether  a  crop 
of  wheat,  sown  on  laud  bv  a  husband  after  the 
commencementby  bis  wiieof  a  suit  for  divorce 
and  alimony,  passes  to  the  wife  by  a  decree 
which  gives  ber  the  land  aa  slimony.  but  wblch 
doea  not,  in  terms,  describe  or  refer  to  the 
•wheat. 

Our  Stataterelatlng  to  alimony  provldea  that 
where  divorce  Is  gmnted  for  the  agKreaalonsof 
the  husband,  the  wife  shall  be  allowed  auch 
alimony  out  of  ber  buaband'i  leal  ud  per- 


came  to  blm  by  Ae  marriage,  and  the  value  of 
bia  personal  eetaie  at  the  time  ot  the  divorce. 
It  Waa  therefore  competent  for  the  court  to  ad- 
judge this  land  to  tbe  wife  as  altraony,  with 
the  growing  crop  or  without 

Growing  crops,  tbe  annual  reenltof  agricul- 
tural labor,  are  part  of  the  land  In  some  cases, 
and  in  some  not  Elome  text-writers  aay  that 
they  are  in  most  casee  part  of  the  land.  They 
appear  to  partake  ot  the  nature  of  really,  inas- 
much as  they  have  root  In  tbe  soil  itself,  and 
take  up  and  absorb  the  substance  and  atrengtb 
of  tbe  land  while  growing;  and,  at  the  same 
time,  of  personalty,  as  (lie  land  must  be  prepared 
and  Ibe  seed  sown  bv  the  husbandman,  and  (he 
seed  Is  personalty.  'This  court  has  said  {Baker 
V.  Jwdan,  8  Ohio  St  4SS)  tbat  tbev  are  gen- 
erally to  be  considered  aa  personalty,  ind 
yet.  In  a  later  caae,  TowmanM  v.  Galdaeli,  4 
Ohio  8t  7a,  Eennan,  J.,  says:    "Tbey  are 

fsnerally  to  be  considered  as  part  of  the  real  ty." 
ucb  crops  are  snlijecllo  levy  and  sale  on  exe- 
cution. Tbey  may  be  sold  without  writing, 
and  (be  title  will  pass.  On  tbe  death  of  the 
ancestor  they  go  to  the  peraonsl  representative, 
and  not  to  Ibe  heir;  tbis  because  tbey  are 
treated  as  tbe  reeult  of  labor  and  outlay  in- 
curred at  the  expense  of  the  ancestor's  personal 
estate.  They  will  not.  in  this  State,  pass  with 
tbe  land  at  Judicial  sale,  nor  at  partition  sale. 
So,  too,  luch  crops  may  be  reserved  by  parol 
by  the  grantee  who  conveys  tbe  land,  and  if 
the  parties  to  tbe  deed  signify  their  understand- 
ing that,  as  between  them,  tbe  crop  is  person- 
alty, the  law  will  so  regard  it  Baker  v.  Jor- 
dan, tupra.  But,  In  case  of  sale  and  convey* 
ance  by  tbe  owner  of  tbe  land,  such  cropL 
where  sown  bv  him,  as  between  vendor  and 
vendee,  pass  wjtb  the  land  unless  reserved.  A 
reason  given  for  tbis  rule  is  tbat  tbe  deed  la 
to  bo  construed  most  strongly  against  tbe 
grantor,  and  if  the  crop  be  not  reserved  tbe 
grantor  is  presumed  to  have  intended  It  to 
pass  with  the  possession.  A  further  reason  ia 
found  In  tbe  fact  that,  if  It  were  otherwise,  the 
purchaser  ot  land  would  be  subject  to  the  in- 
trusion of  the  vendor  to  gather  tbe  crop.  In 
tbe  absence  of  a  reservation  of  Ihe  right  to  do 
tbis,  such  Intrusion  would  be  a  trespass,  and 
tbe  aDomalouB  situation  would  be  presented  of 
the  ownen^ '  ' 
upon  the  Ion 

vner  to  enter  and  take  It. 

In  the  caae  before  us  there  can  be  no  pra- 
HumptloD  against  (he  husband  of  intent  to  pasa 
title  to  tbe  wheat,  for  be  resisted  the  wife's 
claim  throughout  On  the  other  hand  tiie  crop 
cannot  be  treated  aa  an  away-going  crop,  or 


relation  bu  Men  severed  b;  Ibe  decree 
TorCQ.  Nor  do  the  cades  declaring  the  law  u 
to  judicial  sales  control  tliia  esse.  The  reason 
given  for  eidudicp  grominH  crope  from  Judi- 
cial aalea  is  that  all  lands  oefure  exposure  to 
bale  are  rrquiied  to  be  appraised,  and  the  sale 
to  be  made  (or  a  aunti  bearing  some  proportion 
to  its  appraised  value  (annual  crops  are  not 
included  in  auch  appraisal,  and  hence  to  in- 
clude theiD  in  tbe  sale  would  be  to  give  to  the 
purchaser  property  nhicli  bad  not  been  sub- 
ject to  appraisal};  and  that  tbe  debtor's  rights 
can  oiily  be  protected  by  regarding  tbe  an- 
nual crops  as  peraonslly  requiring  s  separate 
levy.     OiuiVy  v.  B/iod«t.  13  Ohio,  94. 

This  rule  must  be  laken  as  an  exception  to 
the  ordinary  rule  on  the  subject,  for,  in  Stalea 
where  lands  are  sold  at  judicial  sale  without 
appraisal,  growing  crops  are  uniformly  held  to 
pass  to  the  purchaser,  and  in  Indiana,  wLere 
the  Appraiul  Laws  are  similar  to  oui-e,  Ibey  are, 
ncveribeleag,  held  to  pass  with  the  land.  So 
It  baa  been  heiil  in  other  Slates  that,  as  between 
mortgagor  and  moitgagce,  where  tbe  latter 
oblaina  the  absolute  estaie  in  fee  of  the  mort- 
gaged premises  by  becoming  tbe  purchaser 
under  a  foreclosure  and  sale,  he  is  entitled  to 
tbe  growing  crops,  and  mny  maintain  trespasa 
against  tbe  morlgagor,  or  his  leaseo,  for  taking 
them  away.  Laru  v.  Sing,  6  Wend.  Bb4; 
SAepAard  v.  Pliilbriek,  S  Denio,  174:  Jonei  v. 
Thomat,  8  Blackf.  428.  See  also  4  Kent,  Com. 
167. 

From  tbe  foregoing  It  ma;  be  concluded 
tbat,  as  a  general  proposition,  where  the  title 
and  posseastoQ  of  Isn't  is  transferred  from  one 
to  another  in  such  nay  as  to  clothe  that  oiker 
with  a  full  title,  the  annual  growing  crops  will 
pass  unless  the  circumsiaaces  Indicate  a  pur- 
pose to  reserve  tliem. 

Id  the  light  of  Ihia  principle  let  us  ezamfne 
Ifae  ca^e  belorc  us.      The  decree  of  tbe  court 

f  anting  Ibe  wife  a  divorce  waa  absolule. 
enceforth  their  ways  parted,  and,  in  law, 
they  were  atraiipers.  Considerations  of  pro- 
priety and  public  policy  required,  therefore, 
Ibat  as  their  personiil  relatlnna  had  been  sev- 
ered their  property  rights  siiould  in  the  future 
be  separate  and  distinct.  In  this  spirit  the  de- 
cree for  alimony  was  made  absolute.  Tbe 
court  mi^hl  have  llmilcd  tbe  estate,  or  the  pos- 
sessory nghts.  of  the  wife  in  (he  land,  huL  it 
chose  not  to  do  »a  The  land  was  allowed  to 
her  as  rensouHhte  alimony  wilbout  reHervation 
or  qunliQcation.  No  appraisal  was  had.  or  was 
necusasiy.       Presumably,    the     court    beard 

Sroof  as  to  tbe  extent  and  value  of  tbe  bus- 
ind'a  poasraslona,  and  as  to  their  coudilion, 
and  was  made  aware  of  every  circumstance 
wliich  would  enhance  the  value  of  those  pos- 
sessicna.  At  least  it  was  the  defendant's  privi- 
lege, not  to  say  duty,  lo  acquaint  the  court 
fully  with  all  facts  which  would  enable  Iba 
court  to  act  lotcUigently  in  rendering  judg- 
ment, and  IF  be  ce^Tecled  that  opportunity  it  Is 
loo  late  now  for  him  to  seek  lo  belter  bis  case. 
If  a  reservaiioD  of  arrowing  crops  was  desired, 
then  was  the  time  to  speak,  juat  aa  k  vendor, 
»L.B.A. 


d  giving  povca- 

The  legal  effect  upon  tbe  allowance  was  lo- 

S)Di  to  tbe  wife  theenilre  Interest  of  tbe  hua- 
ad  in  tbe  land.  It  was  not  Decesaarr  tbat 
a  conveyance  should  be  made,  because  ibe  de- 
cree itaelf  operated  as  B  coDveyaace,  and  ths- 
IlUe  passed  lo  tbe  wife  to  iiutanti.  Tbis  trans- 
fer of  title  was  not  by  any  act  of  the  husband, 
but  by  the  flat  of  the  court.  Hence  It  is  10  the 
purpose  of  the  court  we  miist  look,  and  not  to- 
the  purpose  of  tbe  husband,  Tbe  decree  b  not 
difficult  of  construction.  It  explains  itself. 
The  title  received  by  tbe  wife  was  as  full  and 
ample  as  though  a  conTeyance  from  tbe  bus- 
band  had  been  made,  and  she  took  a  title  in 
fee  simple.  Ot^lagher  v.  Fltury,  80  Ohio  St. 
GftO.    She  took  as  a  purchaser. 

"There  are  but  two  modes  only,  regarded  aa 
classes,  of  acquiring  a  title  to  land  :  namely, 
descent   and    purcEsse ;   purchase  including 


incestor,  becomes  subslituled  as  owner  by 
the  act  of  the  law."  8  Wasbb.  Real  Pnip.  p.  1. 

Being  ibus clothed  with  the  full  tiile  to  the 
land,  and  being  by  the  decree  put  in  imme- 
diate end  unqualilied  poesesaloD  of  it,  ber  con- 
trol over  it  was  absolute.  Bbe  might  allow  liio 
crop  lo  remain  undislurbcd  until  ripened  for 
tbe  harvest,  or  che  might  plow  It  under  for  the- 
enrichment  of  the  land,  or  turn  on  stock  to 
feed  upon  tbe  young  wheat.  Any  right  In  a. 
stranger  to  interfere  nitb  this  entire  control 
would  be  inconsistent  with  the  full  title  and 
posMuion  which  the  decree  gave  ber.  Again, 
if  the  husband  could  rightfully  torn  a  portion 
of  tlie  land  In  wheat  after  tbe  divorce  proceed- 
ing was  commenced,  and  thus  acquire  a  right 
lo  the  crop,  nothing  would,  wliere  eircum- 
stnuces  favored,  prevent  his  (owing  the  entim 
farm  In  wbent,  and  thus  delay  tbe  wife's  pos- 
session  from  October— the  date  of  tbe  decree  in 
this  case — until  the  following  summer. 

Nor  is  tbIs  view,  as  we  think,  open  to  tbe  ob- 
jection that  it  discourages  agriculture.  Tbe 
crop  on  the  land  enhances  the  value  of 
It;  and  tbe  greater  tbe  value  of  each  acre 
the  fewer  in  number  of  acres  will  the  court, 
having  due  regard,  among  oiber  things,  i[> 
the  value  of  tbe  husband's  real  and  personal 
estate  at  tbe  time  of  the  divorce,  deem  reason- 
able to  be  allowed  to  the  wife.  At  all  events, 
in  such  case,  the  husband  sows  with  full 
knowledcethat  thelandlsliable  to  be  adjudged 
to  the  wife,  and  that,  when  tbe  crop  ripens,  he- 
mny  have  no  righto/ entry  to  gather  i^  He  is 
In  the  situation  of  tenant  who  baa  by  bis  own 
act  brought  his  right  of  occupancy  to  a  termi- 
nation. He  cannot  claim  pruflls,  for  it  is  by 
hia  own  folly  tbat  he  baa  sowed  tbat  which  b« 
could  not  reap. 

We  are  of  opinion  tbat  the  decree  gives  the 
wife  title  to  the  land  as  a  purchaser,  and  that 
she  glands  in  regard  to  tbe  crop  of  wheat  in  the 
attitude  of  a  vendee  receiving  title  and  posses- 
gion  from  a  vendor  without  reaprvalion  as  to 
tbe  growing  crop,  and  hence  Uie  husband  liaA 
no  iniereei  in  tbe  crop  after  the  decree,  and  b» 
right  to  enter  upon  the  land  to  gather  It. 
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■*Wiitne*  tk  tei^r»pb  «onip»nr  i«ettlT*d 
tfae  DMowing  mawgat  "Oim»«  In 
bABt«l  four  Wire  laatthepoliitofdeaUi."'-BDd 
IhUmI  to  deliver  tbe  laiiie  for  dRbt  days,  tboush 
tbe  reociver'e  pleoe  of  buslaea  «u  well  kDOVD, 
and  wiiblD  a  abort  dtttanoe  of  tb«  offlM  of  tbe 
oompany  Id  the  towa  In  whiob  fhe  reoeiver  re- 
■Ided,  wberehy  hewM  prevenied  f  rom  beliw  pree- 
ent  at  his  irlre'sdeatb.  or  attending  ber  Funeral.— 
EeUl,  (II  there  vaa  sroas  DeglliteDce.  aod  tbe  re- 
ceiver was  entitled  to  maintain  an  action  for  tbe 
tort;  (S)  tbe  plaintiff  li  entitled,  la  adiiltion  to  tfae 
soovar  oonipeaaatlOD  for 


(Ootober  18, 1800.) 

APPEAL  bj  defeodaot  from  ■  Jurlgmeot  of 
the  Superior  Court  for  Ciaveo  Oouutf 
Oferriiling  lis  demurret  lo  Ihe  compluint  in  an 
aciiOD  broucbt  to  Tecover  dBtnages  for  Its  fail- 
ure to  deliver  a  certain  lelegrapb  mesaags 
wiihln  a.  reasonable  liiiiei,    Affirmed. 

Slalement  \ij  Clkrk,  J.: 

1'liie  was  a  civil  ^ctioa  tried  before  Boykln, 
J.,  at  ILe  Fall  Term,  1889,  of  CniveD  Superior 
Court,  upon  demurrer  10  tbe  complaiot.  TI10 
complaint  allef^ea  iu  aiibaiance  tbal,  on  the  S6tb 
of  February,  1888,  the  step-fattier  of  phintlfTi 
wife,  at  QreeDrille,  S.  C,  at  whose  house  Ibe 
wile  was  oa  a  visit,  delivered  to  the  defendaU' 


Kon.— lUsffTOpA  eampanv.'  dtgrtt  of  ilitioenet  rs- 

gulnd  M  dctttwrv  OT  vtmagt. 
Wbeo  a  dlapatob  reoelT«a  hj  a  tcletrraiih  corn- 
Tan;  for  tnnsmlSBlOO  demonstrates  upon  its  faoe 
-extreme  nrcenoj'  that  it  shall  be  delivered  imme- 
■diatejy.  QiB  deKnie  of  dUlssnce  to  be  eiertilaed  Is 
ta  proportion  totbeezlBenoleaof  tbeeaseasgliown 
by  tbe  teletrram,  rt«aniienotan)'  rules  uf  tlie  com- 
pany.  Brown  v.  Western  D.  Teleg-CoL  (niabj  June 
«,188a. 


tha  failure  is  tbe  result  of  neKll^noe  of  tbe 
pany  or  Its  servanls.  Is  an  element  of  aotual  dam. 
«ras.  Western  C.  Telei,  Co.  v.  Cooper,  Tl  Tex.  D07; 
Belle  V.  Western  tJ.  Teles- Co.  U  Tex.  810-.  Btuartv. 
Western  U.  Teleg.  Oo.  W  Tex.  UO;  Quif.  C  *  B.  F. 
R  Co.  V.  Levy,  MTei.  5*3;  Gulf.  C.  ft  S.  F.  B.  Co.  v. 
Wilson,  ttt  Tex.  tSB;  Uays  v.  Houston  &  O.  N.  R. 
<ki.  4S  Tex.  TO. 

Uental  angubb  caused  by  the  failure  to  reaoh  tbe 
liedslde  of  a  poison  before  death  takes  place  Is  a 
sround  for  the  recovery  of  substantial  damages 
Affalnsttheaompao;.  Ame(eaBereadlng,"lfy wife 
la  very  111;  not  expected  to  live."— Is  lufBcIent  to 
InformtheoompanytbatmenUU  asirutsh  w  111  protia- 
lily  result  from  its  &llure  to  deliver  the  message 
promptly.    Bee  note  to  Heese  v.  Western  n.  Teler. 

-co.iiQd.)Ti..B.  A.eea 

Mental  anfrulsh  suffered  In  oonseQuenoe  of  delay  In 
-dellverlnB  a  message  lo  a  physician,  saying.  "Come 
flist  train  to  see  mj  wife,  very  low,"— Isa  proper  ele- 
ment of  damages,  being  suggested  by  the  meeHBge 
Itself.  Weetem  U.  Teleg.  Co.  v.  Henderson  (Ala.) 
April  B.  1880:  a  Sutb.  Dam.  UE:  Field,  Dam.  TO;  Cooley, 
Torts.  B4B. 

Mental  aoKoIsb  and  sntTerlDK  may  be  talieD  Into 
oonaldetatlOD  as  elements  of  dama^re  for  delay  In  de- 
livering a  telegrapb  meaxase.  Western  U.  Teleg-. 
•Co.  V.  Broeocbe,  TS  Tex.  Wt:  Boberta  v.  Qmbam.  78 
U.  Bl  •  Wall.  BTS,  IB  L.  ed.  T«l;  Fbllllps  v.  Hoyle,  1 
■Oray,  OSS;  Qulgley  v.  Bsllroad,  11  fjev.  OSO. 

To  autborlie  a  recovery  of  damagea  fur  mental 
-dlBtrea  reaulUny  from  the  nonperformance  of  a 
«ontiaot,  the  partr  liable  therefor  moat  bave  been 
Informed  of  the  peouUar  conditions  and  dreum- 
Mtanoes  of  tbe  party  for  whose  benefit  tJis  oontraet 


sade.whlobre 


of  m(«e  than  ordinary  Importance.   Wettam  D. 
Teleg.  Oo,  v.  Simpson,  70  Tex.  iA 
S  L.a  A. 


Even  thoujtb  there  was  negllgeaeeoo  (he  partot 
tfae  servants  of  a  telegraph  company  In  delivering 
a  mesenge  calling  a  ph]  sldan  (o  attend  a  patient, 
yet  If  it  could  not  bave  been  delivered  In  time  for 
him  to  have  rendered  any  asBblBnee,  no  dnniagca 
oan  be  recovered.  Western  U.Teleic.  Co.  v.  Coopor, 
71  Tex.  SOT. 

Measure  of  damaaea  for  neglect  to  dellvnr  tele- 
graph mesFBge.  See  nols  to  tteese  v.  Western  U. 
Teleg.  Co.  (Ind.)  7  L.  B.  A.  t8». 

Tnjurlet  to  feelings,  wbea  an  element  of  dam- 
ogee.  Bee  not«  to  Western  D.  leleg.  Co.  v.  Brown 
nex.)£l..B.A.Tirr. 

IFTw  maniTteaotrdamnga  tor  delay  In  dcItHrtnff 
(etcgntm. 

^nie  question  as  to  who  may  maintain  a  suit  for 
damages  for  delay  In  delivering  a  telegram  does  not 
depend  upon  the  payment  of  tbe  fee,  or  upon  the 
question  whether  the  sender  bad  been  pterlously 
constituted  an  agent  for  tbat  purpose  by  Uie  party 
ID  whom  the  despatch  la  gent,  but  upon  the  ques- 
tion. Wlio  was  Infoottobeeervod.and  who  Isilsm- 
agcdr  Wesiem  U.  Teleg.  Co.  V.  Adauis,SL.B.A. 
Ut.  7S  Tei.  581. 

A  leleKiapb  company  Is  liable  to  tbe  addioMeo  ofa 
celegiam  whiob  Is  Ini  ended  for  tbe  latter's  beneUt, 
for  a  negligent  delay  in  Its  tranamlalon  and  de- 
livery. Wadsworlb  v.  Western  C  Teleg.  Co.  M 
Tenn.  OW;  Weeiem  U.  Teleg.  Co.  v.  Du  Bols,  US  IlL 
S18:  Western  n.  Teleg.  Co.  v.  Hope,  11  lU.  App.  atS; 
Harkncs  v.  Western  U.  Teleg.  Co.  78  Iowa.  190; 
West  V.  Wealem  U.  Teleg.  Co.  ae  Kan.  fi8;  Western 
U.  Teleg.  Co.  v.  Carew,  15  MIcb.  GSS:  Blwood  t. 
Weetem  O.  Teleg.  Co.  IC  N.  Y.  US;  Rose  v.  United 
States  Teleg.  Co.  6  Ttobt.  SOS:  N.  T.  *  W.  P.  Teleg. 
Co.  V.  Dryburg,  88  Pa.  £86;  Aiken  v.  Telegraph  Co. 
t  8.  C.  SfiB. 

Tbe  husband  la  a  Trroper  party  plaintiff  In  an  ao- 
don  for  personal  Injury  10  tils  wife.  Texas  CenL  B. 
Oo.  V.  Burnett,  (H  Tbx.  tOi:  Ban  Antonio  St.  B.  Co. 
V.  Helm,  SI  Tex.  1*7:  Oliver  v.  Chapman,  10  Tez. 
tOh  Dradahaw  r.  Ma.vfleld,  18  Tei.  O. 

The  death  of  a  child  before  Idrtfa.  and  tbe  grtef 
and  sorrow  of  tbe  parents  occasioned  thereby,  oan- 
not  be  elements  of  damajres  In  a  suit  against  a  tele- 
graph company  for  failure  to  deliver  a  meesatreto 
a  pbysiolan  sumoionlng  him  to  attend  tbe  mother; 
but  a  fair  and  reasonable  consideration  should  be 
allowed  for  any  Increased  pain  and  mental  suffer- 
ing caused  her  by  fals  abssnoet  Weatam  C  lelegk 
Co.  V.  Cooper,  Tl  lex.  US. ' 
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Sea  abo  10  L.  R.  A.  464;   IT  L.   R.  A.  430;  20  L.  R.  A.  172;  2111  R.  A.  700, 


NoBTH  Oabouma  SvraxMK  Cohbt. 


Oct., 


GreeDTille,  8.  O.,  Feb.  30,  1889. 
To  J.  T.  Tonog,  Newberoe,  N.  0.; 

Come  is  hMt«;  your  wit«  ii  at  tbe  poiot  of 
deatb.  rSiSDed]  J.  W.  Rice. 

That  Ibe  telefrrain  waa  received  1^  tbe  agei 
of  defeodant  at  Mewbeme  od  Lbe  2Tth  of  Feb- 
ruary, and,  wHb  oTdiuarT  care  nnd  attention, 
could  bave  been  delivered  to  plamtiff  wiiUin  a 
few  miautcB  Hfter  its  receipt,  as  lbe  plalotiiTi 
resideoce  and  plsc«  of  business  were  well 
knowD,  ihe  latter  being  on  a  principal  street 
and  within  400  yards  of  Ibe  telegrapb  office, 
and  plaintiff  bad  been  a  resident  many  years, 
codMduousI;,  in  Newberne,  engai^  m  buai- 
De*H  there:  that,  by  the  grnsB  Degli^oce  of  de- 
fendant, the  plstntiS  hod  no  notice  of  such 
teleeram  until  tlie  receipt  of  ■  letter  from  the 
•eoderon  March  6,  whereupon  be  went  to  de- 
fendant's office,  on  March  S,  and  demanded 
the  telegram,  which  was  then  delivered  to  him; 
that  the  plaiotlfF  was  coDtlouously  in  New- 
1>eme,  at  bis  uaual  place  of  bnaineas,  from 
February  20  till  March  6, 1889;  that  had  the  tete- 
KTam  been  delivered  with  reaMiDable  prompt- 
neaa  be  could  have  bad  the  consotBlIon  of  being 
with  hia  wife  (n  her  last  moments  end  of  attend^ 
foe  her  funeral,  but,  by  reason  of  afoteEaid 

Soas  neeligence  on  the  part  of  the  defendant, 
e  deatli  snd  burial  of  his  wife  took  place 
wilbout  any  knowledge  thereof  on  the  part  of 
the  plalnliff;  Ibnt  tbe  plainlitf  bad  suffered 
great  pain,  mental  an^ulah  and  dlatrcsa  by  rea- 
Bon  of  tbe  gross  negligence  and  delay  in  trans- 
inittiDK  and  delivering  tbe  lelpgram.  and  de- 
mands dsmages.  The  defendant  demurred  to 
the  complaint  on  tbe  ground  that  "  it  does  not 
•tate  facia  Bufflcient  lo  coastitute  a  cause  of 
•CtioD,  in  Ihat  (he  only  damage  which  It  Is 
Alleged  that  plaintiff  has  sustnlned  la  mental 
■Dguisb  and  grief  by  reason  of  tbeplaintiff'soot 
being  able,  on  account  of  defendant's  failure  to 
deliver  the  meKsnge,  to  be  present  with  bis  wife 
duriog  her  illoesa  and  attend  ber  funeral." 
Tbe  demurrer  wai  overruled,  and  defendant 
appealed. 

Jfcftn.  CUrk  *  Clark  for  appellant. 
Mtur$.  H&iilr  ft   Oulon,  Siinmona  4b 
Olbbs  and  L.  J.  Moor«  for  appellee. 

Clmrk,  J.,  delivered  the  opinion  of   the 


lenui  in  this  court  that  tbe  complaint  did  not 
state  a  sufficient  cauee  of  action  in  that  tbe 
plaintiff  was  not  a  party  to  the  contract,  and 
therefore  could  not  maintain  an  action  for  its 
breach.  Upon  the  question  wbelher  the  re- 
ceiver can  maintain  the  action,  Kbesrman  & 
Bedfield  on  Nfgligence,  g  SOU,  say:  "We  tblnk, 
therefore,  upon  tbe  principle  of  these  decisiona, 
a  telegrapb  company  Is  responsible  for  Its  neg- 
ligence to  a  person  to  whom  a  message  is 
■ddressed,  as  well  aa  to  lbe  sender.  If  It  were 
not  so,  It  la  obvious  that  the  receivers  of  tele- 
grams would  often  receive  great  damages  with- 


rwith- 
imple 


out  any  means  of   redress.  '    There  1 
authority  lo  the  same  effect:     Wadtaorth 
Wattsm  U.  TOeg.  Oa.  86  Tenn.  SQCi;  Elaoody 
•  L.R.A. 


WttUm  V.  leUg.  Oo.  4S  N.  T.  MS;  SUm  r. 
Anuriean  TtUg.  Oo.  18  Allen.  287;  Sev  Tork 
A  W.  P.  Tdtg.  Oo.  t.  Dr^ivrg,  SS  Pa.  206; 
Marixl  v.  Weii«n  U.  T^.  C».  19  Ho.  App. 
80,  and  many  olbera. 

Tbia.  while  not  the  English  m1^  Is  stated  b7 
Gray,  Teleg.  g«6;  SThomp.  Nm.  847;  4Law- 
aon,  RighU  and  Etemediea,  §  197%,  and  Whar- 
ton, Neg.  g  7S8r— to  be  the  invariable  rule  In 
this  country.  The  following  may  be  lammed 
up  oa  the  reaaona  ataigned  Iberefoi:  (1)  Thai 
a  telegraph  oompany  ia  ■  public  ageon,  and 
reapooBlble  aa  auch  lo  anyone  Injured  i^  ila 
negligence,  or  at  least  it  it  tbe  common  agent 
of  aender  and  receiver,  and  raqwnsible  to  each 
for  any  Injury  austalned  by  them  reapectivd;' 
by  its  negligence.  (2)  Tbot  in  a  case  like  this 
the  receiver  la  the  beneficiary  of  lbe  contrBct, 
and  the  Intnry,  if  any,  caused  by  the  Com- 
pany's negligence  must  be  to  him.  (8)  The 
mesaage  ia  tbe  property  of  tbe  party  addreased 
In  analogy  lo  a  conalgnae  of  gooda.  (4)  That, 
upon  tbe  face  of  a  message  such  at  this,  tbe 
sender  ia  tbe  a^nt  of  tbe  receiver,  and  tbe  lat- 
ter OB  the  principal  can  malclaln  an  action  for 
breach  of  the  contract,  or  for  a  tort.  If  Injury 


employment  is  of  a  public  cliaracter,  and  it 
owea  the  duty  of  care  and  good  faith  to  both 
aender  and  receiver."    S  Biith.  Dam.  B14 

Tbe  author  goes  on  to  stale  that  whqre  there 
la  gross  or  willful  negligence  the  aclion  can  be 
brought  either  for  tort  or  on  contract,  and  in 
case  of  misfeaaance  lbe  company  ii  liable  alao 
to  the  parties  aa  wrong-doera.  Upon  authority 
and  reason  we  tblnk  It  clear  that  tbe  plaiuUff 
could  maintain  the  action,  and,  whether  it  is 
an  action  at  eonlraetu,  for  breach  of  the  con- 
tract of  Bpeedv  and  aafe  transmission,  or  ax 
delicto,  for  negligence  and  violation  of  the  duty 
which  tbe  defendant  owed  as  a  public  corpora- 
tlon,  or  aa  common  agent  of  sender  and  re- 
ceiver, at  least  nominal  damages  could  be 
recovered.  "  The  principle  that  for  the  viola- 
tion of  every  lesal  right  nominal  damages,  at 
least,  will  be  allowed,  applies  to  all  actious, 
whether  for  lort  or  breach  of  contract,  and 
whether  tbe  rigbt  is  personal  or  relates  to 
property,"    1  Buth.  Dam.  11. 

Where  "  there  ia  a  neglect  of  duty  by  a  tele- 
grapb company,  and  an  infraction  oi  the  plnin- 
tiff'a  right  to  have  care  and  diligence  osed  in 
Ibe  sending  and  delivery  of  bis  message,  be  la 
entitled  to  nominal  damagea  at  least."    Jbid, 

Tbe  other  question,  and  tbe  one  meet  earn- 
estly pressed  upon  our  consideration,  iawfaether 
the  plaintiff  can  recover  for  mental  petn  and 
BDpilsh  when  there  has  been  no  physical  injurv. 
In  Shearman  &  BedBeld  on  Negligence,  g  6l£, 
it  Is  said:  "  In  case  of  dela;r  or  toul  failure  of 
delivery  of  messages  relating  to  matters  not 
lecled  with  buaiaess,  aucn  as  personal  <k 
eslic  matters,  we  do  not  IbinK  that  the 
company  In  fault  ought  to  escape  with  mere 
nominal  damagea  on  account  of  tbe  want  of 
strict  commercial  value  in  such  messages.  De- 
lay In  the  announcement  of  a  deatb,  an  arrival, 
tbe  straying  or  recovery  of  a  child,  and  the 
like,  may  often  be  productive  of  on  injury  to 
lbe  fccliags  which  cannot  easily  be  estimated 
in  money,  but  for  which  a  jury  should  be  at 
liberty  to  award  fair  damagea.    Yet  in  sad> 
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OMM  tbe  damtgeaooght  not  to  b«  enbanced  by 
erideDceof  aDydrcnrostHiiCMnblchccnihiiiot 
maonably  bate  been  aotldpated  as  probable 
from  the  language  ot  tbe  wrttuo  message." 
Tbti  pareicrapb  was  cited  and  approved  br  tbe 
Court  of  Appeab  of  Keutuckj,  In  an  odidIod 
filed  in  Juue of  this  jeaT{Ohatman r.  We»tem 
Union  Tdag.  Co.  188.  W.  Bep.  880),  In  which 
tbe  court  says:  "  Tbli  aeeme  to  us  to  be  tbe 
true  rule.— one  wbicb  is  In  accoid  wltb  reason, 
and  neCFSsar;  to  a  proper  protection  of  tndi- 
vidual  ligbt  and  the  interenLB  of  tbe  public." 
In  tbla  cane  tbe  ooiut  held  Ibat  tbe  pkintlft 
could  recover  damages  for  delav  lu  Ibe  delivers 
of  a  message  announcing  tbe  illness  and  deain 
of  the  pbintlfTs  father,  and  aajs:  "  Many  of 
tbe  texL-wrilen  say  that  a  peisou  cannot  re- 
cover damages  for  menial  angulab  alone,  and 
that  he  can  recover  such  damages  odIj  where 
he  Is  entitled  to  recover  some  damages  upon 
some  other  ground.  It  will  generally  be  found, 
however,  Ibat  they  are  ap^iog  of  cases  of 

Sersonal  Injury.  If  a  telegraph  company  un- 
ertakea  to  send  a  messnge,  and  It  falla  to  use 
ordina^  diligence  Id  doing  bo,  tt  la  certainly 
liable  for  some  damage.  It  has  violated  its 
conlraci,  and  whenever  a  party  does  so  he  Is 
liable,  at  least  to  some  extent.  Every  infrac- 
tion of  a  legal  right  causes  Injury,  in  conlem- 
plallon  of  law.  Tbe  parly  being  entitled  in 
luch  a  caae  to  recover  something,  why  should 
not  an  injury  lo  the  feelings,  which  Is  often 
more  lojurious  than  a  physical  one,  enter  Into 
the  eslimateT  Why,  being  entitled  to  some 
damage  by  reason  of  tbe  other  party's  wrong- 
ful act,  should  not  tbe  complaining  par^ 
recover  all  the  damage  aiislug  from  ItT  It 
seems  to  us  that  no  sound  reason  can  be  given 
to  the  oontraiT.  The  business  of  telegniphtng, 
while  yet  in  Its  infancy.  Is  already  of  wonder- 
ful extent  and  importance  lo  tbe  public.  It  is 
growing,  and  the  end  cannot  yet  be  seen.  A 
telegraph  company  Is  a  quasi  public  agent,  and 
as  such  il  should  eiercise  Ibe  eztraordloary 
privileges  accorded  lo  11  with  diligence  to  tbe 
public.  If  In  matters  of  mere  trade  it  negli- 
gently fails  to  do  its  duty,  it  is  responsible  for 
all  tbe  natural  and  proximate  damage.  Is  ft  to 
be  said  or  held  that,  as  to  matters  of  far  greater 
Interest  to  a  person,  it  shall  not  be  beeaiise 
feelings  or  affections  only  are  involved?  If  it 
uegligeully  faila  to  deliver  a  message  which 
closes  a  trade  for  flOO,  or  even  leas.  It  is 
responalble  for  the  damage.  It  is  said,  bow- 
ever,  that  If  it  ii  guilty  of  like  fault  as  to  a 
message  to  tbe  husband  that  tbe  wife  is  d^ng, 
oi  Ibe  father  that  his  son  Is  dead  and  will  be 
buried  at  a  certain  time,  there  is  no  reaponsl- 
bility  save  that  which  Is  nominal.  Such  rule, 
at  first  bluah,  merits  disapproval.  It  would 
aanciion  the  company  In  wrong-doing.  It 
would  hold  It  responsible  in  matters  of  the 
least  importance,  and  suffer  it  to  violate  lis 
contracts  with  impunity  as  to  the  greater.  It 
seems  to  na  that  both  reason  and  public  policy 
require  that  it  should  answer  for  all  injury 
resulting  from  its  negligence,  whether  it  be  to 
the  feelings  or  the  purse,  subject  only  to  the 
rule  that  It  mtist  he  the  direct  and  proximate 
consequence  of  the  act.  Tbe  injury  to  tbe 
feeilnga  should  be  regarded  as  a  part  of  the 
actual  damage  and  the  Jury  he  allowed  to  con- 
sider IL  If  It  he  said  that  It  does  not  admit  of 
•  L.R.A. 


pecuniary  measurement,  equally  «> 
may  It  he  said  of  any  case  where  mental 
anguish  enters  into  tbe  estimaW  of  injury  for  a 
wrong,  and  it  furnishes  no  aufflcient  reason 
whv  an  injured  party  should  not  be  allowed  to 
look  to  tbe  wrongdoer  for  reparation.  If  in- 
Jury  to  the  feelings  be  an  etemeut  to  tbe  actual 
damages  In  slander,  libel  and  breach  of  prom- 
ise cases,  it  seems  to  ua  It  should  be  equally  so 
considered  In  cases  of  this  character.  If  not, 
then  most  grievous  wrongs  may  ofton  be  in- 
flicted wltb  impunity;  legal  insult,  added  to 
outrage  by  the  party,  by.offerjng  one  cent,  or 
the  i^  of  tbe  telegram,  as  compensation  to 
tbe  injured  party.  Whether  the  injury  he  ta 
the  feelings,  or  pecuniary,  tbe  act  of  a  violator 
of  a  right  secured  by  oontract  has  caused  it. 
The  source  is  the  same,  and  Uie  violator  should 
answer  for  all  the  proiimat^  damages." 

In  Indiana  and  Texa^  opinions  to  the  sam« 
effect  have  also  been  filed  during  tbe  preaeut 
year.  In  the  Indiana  caae,  Steti  v.  Watem  O, 
TeUff.  Cb.,128  Ind.  2M,  7L.R.  A.  688.  Berkshire. 
■T".,  says:  "AJlhougb  the  telegram  had  no  rela- 
tion to  any  hnsiness  traosactlon  which  would 
have  Involved  dollan  and  ceots  merely,  (hl» 
did  not  Justify  the  appellee  in  oeglectmg  u» 
duty.  It  had  undert^en  for  a  valuable  con- 
sideration to  deliver  tbe  meaatge  promptly,  and 
lis  faUnresotodoottomake  reasonable  effort 
in  that  direction  was  negligence,  and  a  viol*- 
tlon  of  its  undertaking.  The  diligence  wblcb 
B  telegraph  company  ia  required  lo  use  in  ths 
delivery  of  a  message  will  be  determined  to 
some  extent  from  the  character  andlmportanca 
of  the  meassge.  Upon  humane  grounds,  mes- 
aagea  like  the  one  here  involved  should  be 
promptly  delivered,  and  should  be  regiirded  as 
of  more  Importance  to  the  parlies  concerned 
than  mere  misiness  messages, and, In  promptness 
of  delivery,  should  have  preference  over  mes- 
sages of  the  latter  class.  .  .  .  Prom  the  Infor- 
mation It  had  before  it  when  ft  entered  into  th» 
undertaking,  tbe  appellee  was  bound,  to  know 
that  mental  anguish  might,  and  most  probably 
would,  come  to  some  person  in  case  it  failed  to. 
act  promptly  in  transmitting  and  delivering 
the  dispatoh,  and  therefore  such  a  result  was 
contemplated  when  the  message  was  delivered 
by  the  appellant  to  the  appellee  angent  at  James- 
town, apd  la  within  ibe  undertaking.  .  .  . 
The  appellant  having  suffered  great  mental 
anguish,  because,  as  he  alleges,  of  the  failure 
lo  promptly  deliver  the  message.  It  would  be  a 
harsh  rule  which  would  deny  to  him  all  re- 
dress except  the  mete  pittance  which  he  paid  U> 
have  the  telegram  Iransmilted  and  delivered. 
Some  of  the  authorities  seek  to  draw  a  distino- 
tton  as  to  the  right  lo  recover  damages  for 
mental  suffering,  between  cases  where  there 
may  be  a  recovery  for  pecuniary  loss,  and  case* 
where  there  is  or  cau  be  no  pecuniary  loss,  to 
which  class  the  present  action  belongs.  With 
this  dislincllon  we  have  no  sympalhy,  and  con- 
fess we  can  see  no  good  reaaon  for  it  to  rest 
upon.  If  a  telegraph  company  undertakes  to 
transmit  and  deliver  promptly  a  meaaage 
wherein  dollars  and  cents  are  alone  involved, 
and  lis  negligence  occasions  loss,  it  Is  conceded 
by  all  tbe  nuthoritleB  that  It  may  be  compelled 
to  respond  in  damages.  WhyT  Because  it 
has  negligently  broken  its  agreement,  or,  as  la 
sometimes  said,  failed  toperlorm  a  duty  wbtcb 
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Graon  to  nbom  It  is  addressed,  as  [be  case  may 
For  tbe  same  pecuniar;  consideratioD  it 
UDdeTiakes  lo  transmit  and  deliver  a  message 
informing  a  huabaDd  of  tbe  daDeeroua  illDess 
•of  bis  wile,  the  wife  of  her  husband,  the  pa- 
rent of  the  child,  tbe  child  of  the  pareat,  and 
It  negligenilv  faile  lo  deliver  the  teleKTam,  and, 
as  a  result,  the  sick  relation  dies  without  hav- 
ing the  comfoTting  presence  of  tbe  husband. 
wife,  father,  mother,  son  or  daughter,  with  all 
tbe  beueflt,  physical  aud  mental,  which  would 
follow.  Is  it  to  be  Paid  that,  under  such  dr- 
cumetances,  the  most  that  the  telegraph  com- 
pany ia  liable  forts  nominal  damages,  because 
of  greater  mealal  anguish  suffered  oy  the  send- 
er of  the  telegram,  who  may  be  tbe  father, 
.■mother,  husband,  wife  orchildT  Inourjudg- 
ment  no  such  rule  can  or  should  prevail.  In 
failing  to  promptl;  deliver  a  telegram  the  tele- 
crapb  company  neglijiently  fails  lo  perform  a 
-duty  wbicti  it  owes  to  tbe  sender  of  a  telegram, 
.and' should  be  held  liable  for  whatever  injury 
fnllons  as  Ibe  proximate  result  of  its  negligent 
-conduC.  It  is  not  a  mere  breach  of  contract, 
bm  a  failure  to  perform  a  duty  which  rests  up- 
on it  as  a  servant  of  the  public  In  out  opln- 
)oD,  upon  the  facts  slatea  in  the  second  para- 
gcapb  of  tbe  complaint,  the  appellant  is  entitled 
to  recover  damages  for  tbe  menial  suffering 
vhicb  he  endured,  and  his  measure  of  dam- 
.agea  is  tbe  amount  paid  for  the  transuiisalon  of 
the  message,  and,  in  addition,  what  would  seem 
to  be  just  ai  a  compenanlion  for  bis  mental 
anguish."  Id  tbe  othercase,  W'J-terjiU.  Teleg. 
Co.  V.  Mooft,  76  Tei.  60.  the  court  held  that 
"a  message  delivered  for  transmiasion  to  a  tel- 
egraph company,  containing  the  words,  'Billy 
Is  very  low.  Come  at  once, '—is  sufficient  lo 
apprise  tbe  company  thai  tbe  message  refers  to 
a  near  relative  of  (he  person  to  wbom  it  is  ad- 
dressed, and  of  tbe  fact  that  mental  suffering 
is  likely  to  result  from  a  failure  to  Iranamit  tbe 
message  with  diligenceand  dispatch,"  and  says: 
"Inthecaseof  Wcitem  U.  T«leg.  Go.  v.  Adam*. 
75  Tei.  631,  it  waa  held,  io  effect,  that  a  recov- 
ery could  be  had  for  mental  suffering  result- 
ing from  a  failure  to  deliver  wiih  diligence  a 
telegraphic  message  announcing  tbe  sickness  or 
•death  of  a  relative,  provided  the  language  em- 
ployed in  tbe  message  was  reasonably  sufficient 
10  put  the  company  upon  inquiry  as  tolbe  re- 
lalionship  between  such  person  and  tbe  party 
addressed,  and  to  apprise  them  that  its  object 
was  to  afford  the  parly  an  opportunity  to  at- 
tend upon  his  relative  in  his  last  sickness,  or  to 
be  present  at  the  funeral  in  case  of  death.  The 
eameprinciple  was  affirmed  In  tbe  case  of  Weit- 
-em  U.  TeUg.  Co.  v,  Feegla,  76  Tei.  537  (de- 
cided al  Ibe  same  term"),  and  Watern  U.  TeUg. 
Co.  V.  Brouehe.  72  Tex.  654. 

In  Wettem  U.  TeUg.  Co.  v.  Cooper,  71  Tex. 
B07,  Collard.J.,  says:  "Appellant  claims  that 
its  demurrers  to  plaintiff's  petition  shuuld  have 
been  sustained,  because  injury  to  feelines  dis- 
connected from  an  actual  personal  injury  are 
eseniplnry  damages,  and  the  facts  alleged  are 
not  EufBcient  to  recover  exemplary  damages. 
The  very  question  raised  here  was  before  tbe 
Supreme  Court  In  the  case  of  Stuart  v.  Weitern 
U.  Teleg.  Co.,  66  Tei.  680,  and  the  court,  after 
discussing  tbe  Hellt  Com,  fiS  Tex.  810.  and  the 
Leeg  •  aaet,  00  Tex.  643,  568.  Ibe  case  of  Haj/t 
KL.R.A. 


V.  ffoiaton  it  0.  S.  Ob.,  46  Tex.  872   and  oth- 

;r  authoriliea,  use  the  following  language: 
'But  ft  is  claimed  that  tbe  mental  is  an  inci- 
dent totbe  bodily  pain,  and  that,  wiihout  ih« 
latter,  the  former  cannot  be  considered  as  so 
tual  damages.  Id  cases  of  bodily  injurv  the 
mental  suffering  la  not  more  directly  ana  nat- 
urally the  result  of  the  wrongful  act  than  In 
this  case;  not  more  obviiiusly  the  coDsequence* 
of  Ibe  wrong  done  than  In  this  case.  What 
difference  eitals  to  make  the  claimed  distinc- 
tionT  That  It  is  caused  tiy  and  cunien.plaied 
in  doing  tbe  wrongful  act  ia  the  principle  of 
liability.  The  wrong-doer  knows  that  he  is  do- 
ing this  damage  when  he  afflicts  llie  mind  by 
withholding  the  measage  of  mortal  Illiie>«  aa 
well  as  by  a  wonnd  to  a  person.' 

"The  conclusion  derived  from  the  opinion  in 
the  case  from  which  the  foreaning  extract  ia 
taken  is  that  Injury  to  the  feelings  caused  by 
the  failure  10  deliver  a  measage  rcliiting  lo  do- 
mestic affairs,  where  the  failure  Is  tbe  teauit  of 
negligence  on  tbe  part  of  tbe  company  or  ita 
servants,  is  an  element  of  actual  damngea. 
Thesame  principle  waa  decided  by  tbe  com- 
mission of  appeals  in  the  case  of  Giiif,  (J.  4  S. 
F.RCo.Y  Mitier  (Tex.)  7  8.  W.  Hep.  653.  er- 
roneously siyled  in  the  official  reports  Gulf,  O. 
t£  a.  F.  R.  Co.  V.  Wiiton,  69  Tex.  789.  and  It 
was  held  that'lbe  right  to  recover  would  not 
depend  upon  tbe  degree  of  negligence  caualng 
tbe  injury.  If  the  inexcusable  negligence  m 
tbe defendanl's  servants  l9  found  to  be  the  prox- 
imate cause  of  tbe  injury,. damages  may  be 
recovered  commensurate  with  the  Injury. 

In  Wttteen  X}.  Teleg.  Co.  v.  Amp*™, 78  Tex.  <28. 
the  court  reaffirmed  tbe  same  doctrine  as  doe« 
Lopery  WeelernU.TrUg.  (i>.,70Tex.  Ki9,which 
is  exactly  like  our  case,  except  the  relationship 
was  that  of  a  mother  who  was  prevented  from 
being  at  her  son's  death-bed  and  burial  by  aeg- 
ligent  delay  in  the  delivery  of  tbe  telegram.  In 
a  recent  case  <lt«88)  decided  in  tbe  Supreme 
Court  of  Tennessee  (  Wadtwnih  v.  Wntern  V. 
Teleg.  Co.  86  Tenn.  S96).  that  c^urt  affirms  the 
same  doctrine,  and  Caldwell,  J.,  after  quoting 
the  authorities  to  tbe  effe~t  that  damages  for 
mental  anguish  cannot  usually  be  E^ven  in  as 
action  tor  breach  of  conlmcl,  says:  "  These 
are  but  illuslrations  and  applications  of  tbe 
general  rule  which  we  have  already  atat«d  for 
the  eslimalion  of  damages  in  actlona  fot  breach 
of  contract.  They  aerve  tbe  purpose  of  show- 
ing that.  In  tbe  ordinary  contract,  only  pecuni- 
ary t)eneQls  are  contemplated  by  the  contracling 
Carties;  and  that  therefore  tbe  damages  result- 
ig  from  tbe  breach  of  eucb  a  contract  must  be 
measured  by  pecuniary  standards;  and  that, 
where  other  than  pecuniary  benefits  are  cod- 
tracled  for.otherthan  pecuniary  standards  will 
be  applied  in  the  ascertainment  of  the  damagw 
flowing  from  the  breach.  Tbe  case  before  us 
(so  far  as  it  is  an  action  for  tbe  breach  of  con- 
Iract)  is  subject  to  the  same  general  rule;  and 
tbe  defendant  Is  answerable  in  damages  for 
the  bruach  according  to  the  nature  of  ue  con- 
tract, and  the  character  and  extent  of  the 
injury  suffered  by  reason  of  its  non-perform- 
ancc.  The  messages  were  sent  for  a  particular 
purpose,  which  was  disclosed  upon  their  face, 
and  of  which  the  defendant  had  full  notice 
That  purpose  was  not  of  a  pecuniary  nature. 
There  was  no  offer  or  instruction  to  buy  or  sell 


TOUHQ  T,  WrSTZHK  tJHIOir  TBLEaK^PH  Co. 


<n 


■DjtliiDg;  no  proposition  or  promise  with  re- 
aped to  any  buainesa  traniacAlon.  The  mes- 
■ages  were  of  far  greater  linportance  to  the 
receiver  than  any  of  these.  Her  hrother  wbb 
lying  at  the  point  of  deatli.  In  easy  reach  of 
ber.  It  was  mtoniuitlon  of  this  fact  that  the 
defendant  first  undertook  to  convey  to  herfor  a 
ilipulared  anm,  and  which,  if  conveyed  prompt- 
ly, would  have  enabled  ber  to  he  with  him  in 
hia  last  moments,  and  would  hare  saved  her 
the  injoiy  of  which  she  complain".  Then  her 
brother  died  away  from  ber;  bis  body  needed 
her  attention,  and  would  have  received  it,  as 
owned,  tf  the  defendant  had  done  its  duty.  It 
was  IntelllgeDce  of  the  deaih  wblcb  tbe  defend- 
ant agreed,  in  the  second  place,  to  communi- 
cate to  her.  The  messages  were  proper  in 
language  and  lawful  b  putpose.  She  was  en- 
title to  the  information  they  contained,  and  to 
whatever  beneSta  that  information  would  have 
conferred  upon  her,  even  though  such  benefits 
be  mainly  or  altosether  to  the  feelings  or  af- 
fection. The  defendanl  contracted  that  she 
•bould  have  Ibose  benefita,  and  that  sbeshouid 
be  apared  whatever  pala  or  anguish  such  io- 
fonnaiton,  promptly  conveyed,  would  prevent 
By  all  the  aulhoritles,  including  our  Code,  it 
was  the  duty  of  the  defendant  to  transmit  and 
deliver  these  ipesBBges  '  correctly,  and  witbout 
unreasonable  delav; '  and,  in  failing  to  do  so. 
It  tiecame  responafble  tor  all  loss  or  Injury  oc- 
casioned thereby.  Mill.  &  V.  Code,  ?S  1541, 
1M3;  Marr  v.  Wattm  V.  Tdeg.  Co.  SB  Tenn. 
BSB;  Gray,  TeLSg  81,  83,  tt  teg.;  Cooley, 
Torts,  648,  647;  Wbart.  Neg.  §  767;  8  Huth. 
Dam.  298-300;  Bhearm.  &  Redf.  Neg.  %  005. 

"This  rule  of  damages  is  enforced  by  the  Su- 
preme CouAa  of  Qeorgia,  Virginia  and  oti^er 
Stales,  even  where  the  message  is  in  cipher. 

WeiUm  U.  Tiieg.  Co.  v.  Fatman.  78  Oa.  286; 

FMfem  TT.  TeUg,  Co.  v.  Reynoldt,  Tl  Va.  178, 
46  Am,  Rep.  71S,  and  reporler's  note  at  end 
of  case.     It  la  true    that  most  of   the  ad- 

tidged  casta  in  which  telGKraph  companies 
ave  been  required  to  reBpond  in  damages  for 
ihdr  negligence  have  Involved  questions  of 
pecuniary  loss;  but  we  cannot  agree  that  for 
that  reason  the  liability  Bhoutd  attach  and  be 
enforced  in  such  cases  onl^.  Telegraphy  Is  of 
comparatively  recent  oritrm,  and  the  law  con- 
cerning the  duliea  and  liabilities  of  telesraph 
companies  has  bardly  passed  lis  iofancv,  aod 
cannot  l>e  expected,  at  eo  early  a  day  in  its  his- 
tory, lo  be  settled,  even  In  its  important  narts, 
bv  along  line  of  concurring  decisions.  In  ad- 
dition to  this,  It  la  but  reasonable  to  presume 
that  such  a  flagrant  breach  of  plain  obligation, 
with  ie;pect  to  matters  so  near  the  heart,  and 
to  accustomed  to  the  respect  of  all  mankind,  as 
Is  here  averred,  has  but  seldom  occurred,  and 
therefore  has  but  seldom  been  brought  to  the 
attention  of  the  courls  of  this  country.  To  bold 
Ibat  the  defendant  ia  not  liable,  in  Ibis  case, 
for  the  wrong  and  Injurydooe  to  Ibe  feetluf^ 


that  It  bai  the  right  in  tbe  future  to  do  as  It  baa 
done  in  this  case,  or,  at  least,  thut  it  cannot  ba 
required  lo  respond  in  damages  for  doing  so. 
To  such  a  result,  we  think  no  court  should 
BubroiC  The  telegraph  company  Is  the  servant, 
ralber  than  tbe  master,  of  lis  patrons.  .  .  . 
That  the  amount  of  damaee*  allowable  In  sucb 
a  case  as  this  is  not  capable  of  easy  aod  accit*. 
rate  mathematical  computation  Is  freely  con-' 
ceded;  but  that  should  not  be  a  aufflcienl  reaaou 
for  refusing  or  defeating  tbe  right  of  action 
altogether,  for  tbe  same  objection  may  ba 
urged  with  the  same  force  In  all  cases  wbero 
mental  and  bodily  safTeriDg  are  treated  as 
proper  elements  of  damage.  It  is  very  appro- 
prialelf  said,  however,  in  the coaciusioo oilbo 
opinion  in  BetUi  Ctte,  that  '  great  cauttoa 
should  bo  ol»erved  in  the  trial  of  coaea  llkg 
this,  as  It  will  be  so  ea^  and  natural  to  con- 
found the  corroding  grief  occasioned  by  tha 
loss  of  the  parent  or  otner  relative,  with  tbe  dla- 
appointment  and  regret  occasioned  by  the  fault 
or  neglect  of  the  company,  for  it  is  only  ttw 
latter  for  which  the  recovery  raav  be  had;  and 
the  attention  of  juries  might  well  be  called  to 
that  fact.'  Nor  do  we  th^  that  the  sugge^ 
ttoD  that  tbe  decision  we  are  making  may  en- 
courage the  brlogingof  other  suits  of  a  similar 
nature  is  of  very  great  moment  as  a  matter  for 
the  consideration  of  tbe  court  In  its  endeavor 
to  reach  a  just  and  sound  conclusion.  It  ia 
rather  lo  be  hoped  thai  instances  of  such  dere- 
liction of  plain,  easy  and  imporisnl  duty  have 
not  been  very  numerous  in  ihe  past,  and  that 
Ihey  will  seldom  transpire  In  the  future." 

Id  the  United  States  circuit  court.  In  Ui« 
case  of  Bea»It!t/  v.  Wettern  U.  Teleg.  Go  St} 
Fed.  Rep.  IHl  (decided  In  1S8S),  tbe  court  held 
that,  tf  by  cause  of  tbe  unreasonable  dela^  ot 
a  telegram  the  husband  was  prevented  front 
reachmg  bis  wife's  bed  before  her  death,  b« 
could  recover  a  proper  compensation  for  his 
disappointment  and  mental  anguish.  Th« 
judge  (Haxey)  very  properly  adds  that  cautioa 
should  be  observed  by  the  jury  to  distinguish 
between  Ihe  pain  caused  the  plaintiff  by  lb* 
wife's  death,  for  which  the  defendant  was  not 
responsible,  and  that  caused  by  belog  deprived 
by  defendant's  neeligeoce  of  tbe  coowlatlon  of 
seeing  his  wife  betore  her  death.  This  subject 
is  one  of  the  first  impression  la  this  State,  It 
is  amatter  of  Importance  to  the  public  that  it 
should  be  settled  what  legal  obli^tlon,  if  any, 
rests  upon  tbe  telegraph  companies]  to  deliver 
promptly  messages  of  a  social  nature,  not  con- 
cemlngpecuniary  transactions,  Tomany,  and 
In  many  iostances,  they  are  far  more  unpor- 
tant.  If  no  pecuniary  damages  can  be  recov- 
ered for  a  breach  of  tbe  duty  to  deliver  snch' 
messages,  beyond  tbe  recovery  of  tbe  petty 
sum  paid  for  transmission,  the  usefulness  ana 
value  lo  the  public  of  such  corporations  wilt  be 
materially  diminished.  Tfe  have  therefore 
cited  quile  fully  from  the  most  recent  cases  on 
older  cases  sustaining 


and  affections  of  Mrs.  Wadsworth  by  Its  de- '  the  subject.    Tlier 

fault  would  be  to  disregard  the  purpose  of  the  '  the  same  doctrine. 

telegrams  altogether,  and  to  violate  the  rale  of  I     In  ReOe  v.  Wtttern  U.  Ti^eg.  Co.,  SS  Tex.  809, 

law  which   autborizea  a  recovery  of  damages   it  was  held  that  a  telegraph  company  Is  liable 

appropriate    to   Ihe    objects  of  the  tmotracts   for  injury  to  the  feelings  of  a  bod  by  delay  ia 

texiken;    and  furthermore,    such   a   holding  delivering  lo  blm  a  message  announcing  tho 

would  justify  the  conclusion  that  the  defend-  death  of  his  mother,  whereby  he  was  prevented 

anl   might,  with    Impunity,  have  refused  to  from  attending  her  funeral, 

receive  snd  transmit  such  messages  at  all,  and  !     In  atuart  v.  WaUm  U.  T#lv-  <%•  ■  ^  "^^^ 
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S80,  itlilield  that  wbere,  by  gross  negligence 
in  delivering  a.  telegrsm,  plKlntlfl  wu  prevent 
ed  from  ieeing  bi«  brother  in  bin  last  illneBS, 
and  attending  big  funeral,  compeDsation  for 
In^ry  to  feelingB  may  be  recovered.  The 
■ame  principle  is  Intimated  in  Logan  v.  Weitet^ 
U.  TOeg.  Cki.,84  III.  408.  And  tbere  are  other 
autboriliea. 

There  are  soma  anttaoriUes  to  be  found  of  ■ 
contrary  tenor  (ffert  t.  Watern  U.  Td^.  Co. 
89  Kan.  &8,  and  Ritueti  t.  Wattri.  U.  Telk.  Co. 
8  Dak.  816,  and  some  othen),  bui  tliey  fail  to 
■atisfy  UB  Uist  thej  RreconBouanttoJiiaticeand 
the  "reason  ot  the  thing."  Darosges  for  injury 
to  the  feelings,  such  as  mental  anguish  or  bu- 
miliatfon,  are  given,  though  theie  may  be  no 
physical  Injury,  in  many  cnaes.  They  are  al- 
lowed where  a  party  is  wrongfully  put  off  a 
train  (8  Suth.  Dam.  2S9):  in  aoiions  for  breach 
of  promise  of  marriage;  in  actions  for  slander 
and  libel  (TermUig^  v.  Wandt,  17  N.  Y.  64); 
in  actions  for  mallclouB  arrest  and  prosecution 
fnUo*  T.  Bamilton,  48  Ind.  841);  in  actiona  for 
ulae  lmpiiBoomeDt{Sttu>aHy.  Maddox,  63  Ind. 
ti);  for  illegally  suing  out  an  attachment 
(Bgrat  V,  Qardiufr,  88  La.  Ann.  fl);  for  crlm. 
con.,  and  for  seduction,  and  b  other  cases.  In 
actions  by  a  father  for  seduction  of  a  daughter, 
by  a  fiction  of  law,  the  damage  is  laid  per 
fuod  tfnilium  amitit,  but  the  recovery  is  gen- 
erally out  of  all  proportion  to  any  possible  val- 
uation of  the  services,  audit  is  well  understood 
that  In  fact  compensation  is  not  given  for  them, 
but  for  the  wounded  and  outraged  feelings  of 
the  parent  Damages  for  Injured  feelings  were 
allowed  where  a  conductor  hissed  a  female 
passenger  against  ber  wlU.  Craker  t.  Ohieago 
A  Jf.W.RCh.m  Wis,  657. 

We  see,  therefore,  no  reason  why  the  doc- 
trine of  compensation  for  injury  to  feelings 
should  not  embrace  a  case  like  the  one  before 

When  a  passenger,  while  Iravellng  on  the 
cars,  Is  injured  by  a  collision  or  other  negli- 
gence, thouib  there  Is  a  breach  of  the  contract 
of  safe  carriage,  yet  the  plamtlfF  can  elect  to 
hold  the  carrier  liable  in  tort  lor  the  negligence 
which  caused  the  injury.  Wood  v.  Milwaulcee 
A  St.  P.R  Co.  82  Wis.  888;  Oraier  v.  Chi- 
eago  A  N.  W.  R.  Co.  W  Wis.  607-6TS.  and 
cases  cited. 

By  analogy,  when  there  is  an  injury  caused 
by  negligence  and  delay  in  the  delivery  of  a 
tuegram.  the  party  injured  is  entitled  to  sue 
in  ton  for  the  wrong  done  biro. 

In  Btvart  v.  Wettern  U.  TeUg.  Co.,  86  Tex. 
CSO,  ft  is  said:  "We  have  no  forms  of  ac- 
tion or  technical  rules  which  can  prevent  a 
plaintiff  upon  a  statement  of  the  facts  of  his 
COM  from  recovering  all  the  damages  shown  to 


be  sustained.  If  the  facta  stated  show  a  bre«cb 
of  contract,  and  also  that  the  breach  la  of  such 
a  character  aa  to  authorize  an  action  of  tort,  aU 
the  damages  for  the  tbine  done  or  omitted, 
either  a  eontraeiv  or  tx  delitta,  may  be  recOT< 
ered  in  the  one  action."  To  same  eflect,  Ovif. 
0.  ,t  8.  F.a.  Co.  V.  Lecff^  59  Tex.  647,  end 
Wadncorth  t.  Watfrn  U.  Teltg.  Co.,  86  Teaa. 
696. 

It  seems  to  us  that  this  action  Is  In  reality  to 
the  nature  of  a  tort  for  the  negligence,  and 
that,  as  Is  usuallr  the  case  in  such  actions,  tbe 
plaintiff  Is  entitled  to  recover.  In  addition  to 
nominal  damages,  compensation  for  the  actual 


damages  done  blm,  and  that  mental  anguish  is 

actuaTdamag-      '"■■ ' .^.-.i ..  -.. 

iropriately  n 
tbe  miud  is  no  lees  a  part  of  the  person  than 
tbe  body,  and  the  sufferings  of  the  former  ate 
sometimes  more  acute  and  lasting  Uian  thoM 
of  tbe  latter.  Indeed,  the  sufferings  of  each 
frequently,  if  not  usually,  act  reciprocally  on 
the  other.'    8  Suth.  Dam.  S60." 

And  Cicero  (who  certainly  may  be  quoted  «• 
an  authority  among  lawyers)  tm  in  his  llUt 
Philippic  against  Antony:  "Sam  quowiqfor 
eii  e»t  animi  ^uam  eorpori*,  koe  taiU  grani&m 
ea,  qua  eontajnunttir  anijna  qaam  ilia  gva 
eorpora."  "For,  as  the  power  of  the  mmd  is 
greater  than  that  of  tbe  body,  it  Ibe  same  way 
the  suSerlnsB  of  the  mind  are  more  severe  than 
the  pains  ofthe  body." 

The  difficulty  of  measuring  damages  to  the 
feelings  is  very  great,  but  It  is  submitted  to  the 
jurv  in  many  other  instances,  as  above  staled, 
and  It  is  better  it  should  be  left  to  Ibem  under 
tbe  wise  supervision  ot  tbe  presiding  judge, 
with  his  power  to  set  aside  exceailve  verdicts, 
than,  on  account  of  such  difficulty,  to  require 
parties  Injured  in  their  feelings  by  the  nerli- 
geoce,  the  malice  or  wantonneas  of  others,  to 
go  without  remedy. 

Bcoti  &  Jarnagin  on  Telegraphs,  g  418,  aay 
that  damages  for  gross  negligence  In  the  delay    * 
of  a  telegram,  whereby  the  feelings  of  the  par- 
itraged,  are  vindictive  or  exemplary, 
'    "      "  cretionof  the  jury;  t"^' 

to  punish  the  olfeni 

than   to   recompense  the   parly  Injured;  ( 

some  of  the  auUiorlties  above  referred  to  sup- 
port that  view.  Our  own  opiaion,  however 
(certaioly  when  no  malice  Is  alleged),  is  that 
tbey  are  awarded  as  compensation  to  the  plain- 
tiff lor  the  wrone  be  has  sustained  in  tbe  men- 
tal anguish  needlessly  Inflicted  on  him  by  tbe 
negligence  of  the  defendanL    Sedgw.  Dam.  UL 

7V<e  demuTTer  weu  pi-operly  overruled. 

P«r  Coiiaasi 

No  error. 
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D»Tid  HUNT,  Appt., 
Frank  8.  RUHSET. 


1.  A  note  gtvtca  In  p»rt  •kUsfkctloa  of 


tr.  See  I 
9h.B,i 


detennlnea  Its  vaUdl> 
otM  t«  Bom  t.  Culver  (Hloh.)  B  L.  B.  A. 
I V.  Stnhrberar  (UlobJ  S  I.  B.  A.  EOL 


»  "red-line  whemt  note"  wUoh  was  toM 
for  fraud  and  failure  of  oonsldeniUon,  Is,  U  nn- 
■upported  by  any  other  oonslderatloii,  llseU  voU 
In  tbe  hands  ot  tbe  orlx^nal  parse  or  of  an  tn- 
doisee  with  notloe. 

8.   TevUmoay  »m  to  improper  eondnet 


,Udmt  v.  Rdmubi. 


li-lMOJ- 


APPEAL  br  pj&liLtUC  from  ■  Judgmeot  of 
the  Circuit  Court  lor  Wayne  Counlj  Id 
favor  of  tbe  defendiLnt  Id  an  action  biougbt  to 
recover  the  amount  allej^d  to  be  due  on  a 
promlHBoi;  note.    Affirmtd. 

The  case  BuffldeolTy  appears  In  tbe  opinion. 

Mr.  B.  T.  PreatU.  for  plaintiff,  appel- 
'lant: 

Far  waa  a  bona  flde  holder,  and  hla  aasigoee, 
Bmith,and  Smith's  asaignee.  Hunt,  nmat  be  the 
•BDie. 

Food  r.  BtarHng,  4S  Ulch.  G92:  Mayar  t. 
Bimlier,  Id.  411. 

Smith  bad  no  knowledge  whatever  of  wbol 
tbe  original  note  wai  given  for,  or  of  any  con- 
ditioD  attached  to  It  And  eucb  knowledge  ia 
necessaiy  to  make  bim  guiltj  of  bad  faith  or 
fraud. 

MiOer  T.  Finlv.  »  Hicb.  MQ;  Borim  v. 
dorft,  Id.  410. 

Bimpl;  having  notice  of  clicnmstancea  which 
tend  to  sbow  knowledge  on  the  part  of  tbe 
holder  ia  not  enifflclent. 

NiehoU  V.  &6A-,  88  Mich.  678;  Soteryr.  Bp- 
ptnger,  S4  MIcb.  20. 

Timn  la  no  proof  at  all  of  anj  misrepreeei. 
tatlon.  It  le  Bimply  claimed  that  the  payees 
failed  In  their  ngreement  to  do  something  in  tbe 
future.  It  la  only  wben  the  repreaentalioDH 
made  in  regard  to  tbe  corporation  are  false  that 
a  recovery  upon  the  uot«,  even  by  the  payee, 
will  be  defeated. 

MelTamaTa  T.  Ga^gttt,  IS  West.  Rep.  650, 68 
Mich.  4M;  Uaee  t.  Kannedy,  18  Weat.  Kep. 
6M,  68  tlich.  889. 

"General  knowledge"  or  "reasona  to  know" 
that  a  note  waa  given  for  red-line  wheat,  or 
even  tbat  tbe  note  waa  frandalently  obtained, 
will  not  prevent  a  recovery,  nnleaa  in  case  of 
bad  faith,  or  gross  careieasnesa  amounting  to 
tbat 

Davit  T.  Sedeg.  71  HIch.  809. 

Neither  the  note  In  suit,  nor  the  original  note, 
was  a  part  of  Ifae  bond  transaction. 

Smalles  v.  BritM,  1  Micb.  158. 

Mr,  Samuel  W.  BorroiiK'^*'  'or  appel- 


Thomat  t.  Storit,  Walk.  Cb.  120. 

A  note  void  for  Illegality  of  consideration  is 
not  a  sufficient  consideration  for  a  new  note 
(tveo  InBlead  thereof. 

Oom»toek  v.  Draper,  I  Hich.  4S1;  Johnttvn 
Barvetter  Oo.  t.  MilUr,  73  Mich.  288. 

The  animtit,  feeling  or  Interest  of  a  witnesa 
can  always  be  shown,  and  If  he  deniee  such 
feeling  or  Inlcrest,  he  can  be  contradicted  upon 
"it  point 
3aUMil 
tan  V.  Smith,  t 


dollars,  for  value  received,  with  inlereat  at  tba 
rate  of  7  per  cent  per  annum. 

Frank  S.  Ruma^. 

Defendant  pleaded  tbe  general  issue,  and 

Sve  notice  Ihat  the  note  was  a  substitute  note 
;  what  is  calied  a  "red-line  wheat  note," 
and  thai  the  alleged  note  was  without  value  or 
conaideration,  and  was  obtained  by  fi-aud  and 
false  prelenBe8;and  also  that  he  never  executed 
and  delivered  the  note  in  suit  for  value  and 
consideration.  The  testimooy  was  such  tbat 
it  cannot  be  doubted  that  the  note  tor  (180 
origiualed  In  one  of  (hose  transactions  which 
were  so  frequent  in  1886,  wbere))^  farmers  wen 
duped  and  defrauded  into  giving  their  notes 
for  wheat  at  a  ficlitioua  value,  under  tepreaen- 
tations  tbat  eonie  bogoM  seed  and  cereal  com- 
pany would  sL'll  twice  the  quantity  for  a  lika 
ficlilious.  price,  and  pay  over  to  the  fanner  tlM 
avails  lew  tbelr  commisaion.  We  have  held 
that  where  the  parties  were  tn  pari  deiitto  such 
notes  could  not  be  enforced  unless  they  had 
passed  to  an  innocent  purchaser  for  value.  The 
question  In  this  case  tutoed  almost  entirely 
upon  the  fact  whether  plaintiff  waa  such  pur- 
chaser. All  the  facts  tjearins  upon  Ibis  ques- 
tion were  put  Id  evidence  ana  submitted  to  the 
Jury,  who  found  a  verdict  in  favor  of  the  de- 
endant,  and,  although  the  circuit  court  in  its 
insCrucdoD  to  tbe  Jury  may  not  have  presented 
tbe  law  of  the  case  so  sa  to  be  unesceptlonablo, 
yet,  taken  as  a  whole,  the  point  upon  which 
tbe  case  must  neocasaiily  have  turoed  was 
given  to  the  Jury  In  such  a  manner  that  con- 
veyed to  them  a  proper  guidance  to  enable 
tbem  to  reach  a  conclusion  upon  the  facts  in 


Buit  was  commenced  in  justice  court  to  re- 
cover upon  a  promissory  note,  of  which  tbe 
following  is  a  copy: 
980.  Huron,  Mich.,  Au^t  24,  1886. 

Beptember  first,  188T,  I  promise  to  pay  to  the 
cmler  of  B.  H.  Bmith  or  bearer  eighty  (|80.00) 
SLR.  A. 


between  the  original  parlies,  tbe  note  given 
tor  tbe  wheat  waa  void,  be  told  tbem  tbat,  if 
they  believed  tbe  testimony  of  tbe  defendant, 
which  tended  to  show  that  Hunt,  at  the  tiine 
he  ptirchased  the  note  ol  Smith,  knew  what 
tbe  note  was  j^ven  for,  the  plaintiff  could  not 
recover,  and  that  if,  on  the  other  hand,  they 
believed  that  Smith  received  the  note  all  rJEht, 
as  he  said  he  did,  when  he  gave  it  to  Mr.  Hunt 
for  the  organ,  there  was  nothing  more  than 
what  had  transpired  in  an  ordinary  busineaa 
transaction,  then  Mr.  Hunt,  knowing  nothing 
about  the  past,  knowing  nothing  about  what  it 
I  was  given  tor,  would  be  a  holder  in  good  faith, 
and  he  would  be  entitled  to  recover,  and  thai 
their  verdict  must  be  f  or  tbe  plnlotift.  In  view 
of  the  testimony  embodied  In  the  hill  of  excep- 
tions, these  iosiruclions  substantially  covered 
the  law  in  the  case,  it  having  appeared  in  evi- 
dence that  tbe  original  note  which  was  gives 
In  tbe  wheat  deal  waa  made  and  delivered  by 
Rumsey,  and  wu  for  twelve  bushels  of  wheat 
at  $1Q  a  bushel,  and  tbe  further  agreement  that 
the  American  need  &  Cereal  Company  would, 
on  or  before  September  1  of  the  next  year,  sell 
twenty-fonr  bushels  of  wheat  for  Rumsey,  at 
tl5  a  bushel,  and  pay  bim  the  avails  thereof, 
leaa  %!i  a  bushel  for  their  commlftiioQ;  tbat 
^terwards,  and  before  the  note  became  due, 
this  note  seems  to  have  been  held  by  one  Ed- 
win Fay,  who  wsa  the  man  who  delivered  the 
wheat  to  Rumsey.  Smith  testified  that  "Ed- 
win Fay  held  a  noto  ttx  $176  or  |180  BMioit 
Rumsey,  and  tbat  Fay  owed  him  (Smith];  i* 
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Faj  and  be  went  to  Rumsey,  and  be  [Ramiey] 
nve  thig  nole  in  nit,  nnd  Uie  amount  ot  It  nai 
iDdoiMd  on  tbe  face  of  tbe  $170  Dote,  and  with 


for  tbe  note  in  suit,  if  any,  moved  to  Rumsey, 
l»  tbe  same,  and  no  other,  and  no  different, 
iban  that  wblcb  waa  tbe  oonslderation  for  the 
(160  wheat  note,  and  la  open  to  the  aame  de- 
fenses SB  that  note  fe  tbe  bands  of  partlee  who 
were  aware  of  tbe  original  traDsactlon, 

Error  is  assigned  upon  croas  examination  of 
tbe  plaintiff  with  r«fereDCp(ohis  conversati'mB 
with  defendant,  bat  we  discover  noerror  com- 
mitted by  tbe  court  fn  hie  rulings  upon  such 
croas^iaminatiDn.    See  Johmttm  Ba.n«*ter  Go, 


T.  MiOtrr,  73  MIcb.  MB,  and  QooOriA  t.  Mo- 
DonaU,  77  Hlch.  488. 

There  waa  no  error  in  admitting  testimonj 
to  show  that  the  witoesa  Bmitb  hod  been  guiltj 
of  improper  conduct  respecting  tbe  trial  Mtore 
the  justice  of  tlie  peace.  D&tUi/n  t.  Smit/i,  61 
HIcb.  481. 

Other  aasignmenls  of  error  were  dtscnaaed 
upon  tbe  argument  of  the  cause  and  in  the- 


brlef  of  counsel,  bnt  wedo  not  think  ther  were 
such  u  prejudiced  tbe  rights  of  tbe  plain'" 

upon  the  trial  of  the  a 


T/ie  judgment  viiU  Ou^c/n  he  a^trmei. 
Horse  and  Grant,  Jj.,  did  not  alL     Tba 
•ther  Justices  concurred. 


indiaKa  supreme  court. 


Benjamin  F.  HORN  «(  of.,  A^U., 
INDIANAPOLIS  NATIONAL  BANK 


...ina... 


-) 


1.  An  ottJecUon  thai  m  noUoa  to  »  non- 
r^ridant  «ra«  not  published  for  tlir«e 
moooMi'vo  woeks  ai  required  by  law,  but 
onlr  for  three  Inaertlana  durlDg  two  weeks,  la 
not  valid  where  three  full  weeks  after  the  flrat 
publloation  expired  more  thnothlrtrdajs  before 
the  fliBt  da;  of  tbe  term  at  which  he  was  notlfled 


9.  An  orderfbrpnbUeBtiaaaf  nt>tloeta 
»  n«nr«sldent  may  be  antered  nana 
pro  tnno  If  no  final  judnnent  has  been  entetrd 
tn tlie  cause tuA  suoh entrr  la  iiiiiiiiimj  to  eoii< 
form  tAe  record  to  the  (Hot> 

8<  Tender  of  the  amoont  doe  »  >an&ov 
llnihalder  tn  pomeaalon  of  his  debtor's  prop- 
erty onder  a  Judicial  sale  la  exoused  In  taror  ot 
a  JUDlor  llenhotder  seektns  to  redeem  the  proptv> 
ty.  where  the  tonuer  has  numey  In  hb  hvids  «x> 
oeedlDgr  the  amount  of  hit  dalin,  vhlefa  be  Is 
eQultat>l7  bound  to  applj  In  dlaabarge  thereof. 

4.  Ko  relief  ean  be  bnd  n^alnst  tbe  olL 
Beer  who  made  s  forectcsiue  sale  upon  tb* 


KOTB.— JUdempHoA  o/ter  fondonm  sile. 
One  seeblnr  to  redeem  property  after  foreolnsute 
sale  must  tender,  not  msrely  the  amount  Of  the 
■ale,  bnt  the  whote  mortaogv  delit,  whioh  mnat  be 
paid  Into  court.  Duke  v.  Baeson,  TB  Ind.  U;  Ool- 
Una  T.  BlggB,81  D.  8.  U  WslL  IBl,  SD  L.  ed.  Tn  John- 
Son  V.  Htimon,  IB  Iowa,  H:  Fowen  r.  Qolden 
Lumber  Oo.  13  Hlob.  U8:  HanIn  v.  Frldlsr,  S 
lUnn.l3i  aarDarv.Sehaee,S3N.T.BT1l. 


Where  a  party  Is  not  a  boea  Sde  purchaser  with- 
out notice  ot  TeepondQnt*B  eqoltiee,  he  ta  not  entl- 
tied  to  par  for  ImprovemeDts  made  without  ex- 
press ooneent  or  approval.  Witt  v,  Trusteea,  W 
Wis.  no. 

The  common  law,  like  tbe  olvll  l&w,  treats  tboae 
who  expend  money  or  labor  upon  the  property  of 
another,  knowing  that  they  are.  doing  wrong-,  as 
voluntaiyaBTvantsoraffeaU,  and  oompela  them  to 
loaewhat  they  thus  expend.  Bllsbury  v.  UoCoon, 
■  N.T.S8Z. 

This  general  rule  has  been  relaxed  In  cases  where 
ImprorttDenia  were  made  by  one  under  a  bona 
Sde  mtataken  sopposltlon  that  he  was  the  absolute 
owner,  and  that  the  equity  of  redemption  bad  been 
barred.  Benedict  v.  GUmnn.  1  Paige,  ta,8  V.Y. 
Oh.  L.  ed.  SK);  Putnam  v.  Ritchie.  B  Paige.  S9Q.  8  N.T. 
Cb.  L.  ed.  1088;  Fraser  v.  Prather.  1  HcArth.  Wli 
WaOaan  v.  Boberta,  10  How.  Fr.  H;  Roberta  v. 
Fleming.  £3  IlL  198;  Troost  v.  Davis,  31  Tod.  M: 
Honlgnmery  v.  ChBdwlck.  T  Towa,  Ul:  Miner  v. 
Beekman.  M  N.  T.  837;  UlcklM  v.  Dillaye.  IT  N.  Y. 
Kh  Pogal  V.  PJrro.  10  Boaw.  100. 

So,  where  he  has  reason  to  t>elleve  from  the  form 
of  bis  conveyance,  or  other  clreumstaocea,  that  he 
Is  the  abeolats  owner.  Bright  v.  Boyd.  1  Btory,  *J8; 
HcSorley  v.  Larissa.  100  Mess.  £70:  Barnard  v.  Jen- 
Dlson.  17  Hlch.  Xao-,  Bacon  v.  Cottiell.  U  Minn.  IH; 

9L.aA. 

See  also  43  L.  R.  A.  516. 


Vanderhalse  r.  Hugues,  IB  N.  J.  Bq.  flO;  &ar(ler>s 
App.U  Pa.  at;  Oreen  t. Dlion,  0  Wis. S3S;  Qreen 
v.Wewwtt,i*wia.iiOB. 

Tbe  purohassr  Is  bound  to  keep  the  property  wttb- 
out  nnrtssmiabls  Oetarloratlan,  end  la  credited 
with  iteoeaaary  lepalia,  t>ut  has  no  right  to  eubaoos 
the  value  of  tjie  estate  and  thus  render  It  more  dlr> 
floult  tor  tbe  mortgagor  to  redeem.  Quin  v.  Bnt- 
tam,  Hoflm.  Ch.  3BS,  e  N.  T.  Ch.  L.  ed.  U7D;  Bell  r. 
New  Tork,  10  Pa]g^  40,  1  N.  T.  Cb.  L.  ed.  881;  S 
Pom.  Bq.  Jur.  WD;  Putoam  v.  Bltchle,  S  Palg«,  80^ 
8  M.  T.  Ch.  !•  ed.  I0B8;  Holmea  v.  Grant,  8  Palg^ 
ne,  i  N.  Y.  Oh.  L.  ed.  U9;  Moore  v.  Oable.  IJohna. 
Oh.  SW,  1  N.T.  Oh.  L.  ed.  ISO. 

Purohase  under  stAtule  foreolosuie  doea  not  oat 
ott  the  rights  ot  the  Judgment  raedlton  wlmse  Heoa 
wei«  subsequent  to  ttaeauirtgage,    Butwhetepea- 


Jud«mM>U  In  tbe  hamda  ot 
parties.  If  the  party  "h»""g  the  bnprovemsDla 
has  acted  bona  Sde  and  Innoomtlir  end  there  hM 
beenasuhetanUal benefit  oonferred  on  the  ovrosr 
he  ought  to  receive  pay  forsnohbeneflL  fbooat 
V.  Davis,  81  Ind.  10;  Btorf.  Bq.  I UST. 

Tbe  measure  Of  such  oompensatlon  will  be  detep. 
mined  by  the  Inoreeae  In  the  veDdlt>le  value  of  the 
pronerty  arising  from  suidi  Improvements^  Oark 
V.  Bomthal,  47  HlSS.  KS. 


Tender  osentfal  c 


fifO  to  re^tem. 


A  blU  to  redeem  should  oiler  to  pay  the  balonoe 

due  the  mortgageeon  accounting.   BtlU  t.  Itiiisiill 
S  New  Eog.  Eep.  •«,  80  Vt,  *TS. 

A  bill  allegiog  ■  tender  of  amount  due  apoo  M 
mortgage,  which  tender  proves  iDauffldeiit,  and 
asking  for  tbe  dlschargeof  the  lien,  may  be  treated 
as  a  bill  to  redeem,  wbete  It  oootalns  an  offer  te 
pay  whaUver  may  be  found  due  defendant  Oaj^ 
ton  V.  Dayton.  U  Weat.  Bep.  m,  W  Mob. «. 


HOBK  y.  iMStAHAFOLIB  NATIOKAL  BAHK. 


6>  Bnildliuts  &Bd  mafhlnfflT  which 
hmm  been  openlr  li^reaaed  with  the 
chmrmeter  of  peraonAltT  prior  to  the  vIt- 
ing  <tt  a  mortsasa  on  ths  realtr  oo  irbloh  they 
•re  looatad  irlll  retain  that  obaraotec  u  ainUnBt 
tlM  mort^miae  In  the  abaciioe  of  other  oontrol- 


V.  A.  deeree  In  proeeedln^a  to  foreoloae 
mortKASe  Uena  Invoirlng  land  aod  buUdinin 
thereon,  whlob  slmplj  adjudg«a  that  the  mort- 
KVm  be  forecloaed.  tba  prapertr  aola  and  tbe 
equltjof  redemptloa therein  barred,  will  notlm- 
pTCM  tba  buDdlnBt  wllh  the  character  of  realty 
U  tfaer  had  been  prevloiulr  reoosnlzed  and 
tav«ted  M  pencmaltr. 

6.  Frf-g'Tg  rait  to  redeem  fkvm  a  fikre> 
eloeore  enle  vtU  oooedtute  an  election  on  tbe 
part  of  plalnttlt  to  afflrm  tbe  Bale,  and  will  pre- 
clude hH  iDilnlns  on  Its  tnTsUdltr- 

,  who  la  mads  d»- 


__.    _  .   li  to 

gag«,  and  whoae  Ilea  la  prOTlded  (or  In  the  de- 
cree, irbloh  dlreota  a  mio  ot  the  propertr  and  a 
dIMilbutlon  ot  the  prooeeda  amongr  all  tba  beo- 
boldera  In  tbe  order  of  priority,  cannot  redeem 
from  tbe  aale  under  itatulea  vhlob  do  not  permit 
alndffment  oredllor  to  redeem  from  bla  own 

(Ootober  U,  UDQ.) 

APPEA.L  bT  defeodaiita  fram  a  JudKment  of 
tbe  Gtrcuit  Conit  for  Hamlltoo  County  Id 


favor  of  IpUlntUf  in  an  action  brought  to  r»- 
deem  certain  propetty  from  a  forodoaure  lale. 

Defendant  Horn  entered  a  apecial  appear- 
iince  in  Ibe  ctae  and  moved  to  quash  tba 


I  for  defects  in  tbe  notice 


>  quash  tba  pro 
of  nonrQBideDi 


alia,  tbe  tollowltiK  defects:  Tba  

WBB  published  without  an;r  order  of  tbe  court 
bavlDgbeen  made,  as  required  by  law;  tbattlia 
notice  was  not  published  for  three  weeks  euccea- 
Blvely,  HB  required  by  law,  but  only  for  Ihrea 
insertions  during  two  weeks. 

Tbe  funber  Hcts  sufSciently  appear  la  tho 
opinion. 

Mtur*.  Thomaia  J.  Kane  and  Theodore 
P.D»vla,  for  appellanis: 

At  tbe  November  Term,  pending  the  motion 
of  appellants  to  quash  tbe  process,  (he  court 
had  no  power  to  make  the  order  nunc  pro 
twie  for  tbe  publication  ot  tha  notice,  as  of  the 
September  Term. 

WilUamt  v.  Hendertm.  BO  Ind.  BT7,  67Bj 
Makepeaee  v.  Lukem,  S7  Ind.  48S;  StMonottr 
T.  Betd,  SO  Ind.  813. 

The  nun«  pro  hint  eaVij  tbus  made  does  not 

Srofess  to  be  an  entry  of  wbat  was  realty  ur- 
ered  at  Ibe  previous  t«rm,  bat  not  then  en- 
tered. It  was  an  order  made  al  the  lime  It  was 
entered,  but  ordoied  to  be  entered  as  of  the 
prerlous  term. 

Tbe  office  of  a  nune  pro  (tins  entry  li  te 
make  ■  record  of  what  was  previously  done, 
but  not  entered:  not  to  make  an  order  now  for 
then,  but  to  enler  now  for  an  order  previously 


Wben  redemption  from  mortgaKe  foreolceute  is 
made  by  tha  mortgavor  or  owner,  U  ii  not  neoea- 
•ary  to  produce  and  aio  oertaln  copies  of  the  doon- 
meats  ahowlnablB  title  and  riarbt  to  redeem.  The 
production  of  tin  original  >«oord  to  the  oOoer  le 
suDlolent.   Bardeson  v.  HenaKe,  tl  Minn.  811. 

A  bill  toredeeni  Is  defeetlve  If  It  doee  not  contain 
ao  offer,  or  an  averment  of  wflUnrncBS,  Ui  redeem, 
but  nay  be  cured  by  amendment.  Eopperv.  Dyer, 
4  New  Bug.  Bep.  898,  U  Tt.  47T. 

On  a  bill  to  redeem  without  flnt  tendering  the 
amount  due  plalntllt  must  aver  and  prove  that 
he  has  been  prevented  from  making  tender  by  de- 
tendantl fault.  Heabeiv.HD«es(Ue.}tNewBQR. 

A  redemption  from  mortgage  foreclosure  to  not 
Invalid  because  payment  Is  msde  by  cbeok.  If  the 
money  ll  promptly  realised  thereon  within  the  re- 
demption period.   Sardeaon  v.  Menage,  ntpra. 

A  tender  Implies  not  only  an  offertodothetblng 
proposed,  but  the  power  and  wU1lngn«as  then  and 
there  to  do  It  as  ottered.  In  no  view  Is  that  a 
tender  which  tbe  party  has  not  the  power  or  right 
topertorm.ln  casehlsoItcriBaooepted.  Cbamplon 
V.  jDBlyn.  lA  M.  Y.  eci& 

A  oertlflcatlon  of  a  check,  without  funds  on  de- 
posit, Is  Irregular,  and  It  may  be  qurfltlooable 
whether  a  par^  m<i:ht  not  properly  refuse  to  re- 
ceive a  check  thus  ceittfled.  Currie  t.  Wblte,  a 
V.  T.  837;  Reed  v.  Bank  ot  Newburgh,  B  Paige,  m, 
8  N.  T.  Ch.  L.  ed.  lOlL 

Time  aBoweS  for  redemption. 

The  nsnal  time  allowed  for  redemption  from  a 
foreoloauie  sale  Is  sli  moutha,  Imt  tbe  time  reets 
In  the  aound  dlsoretlon  of  the  oourt  In  view  of  all 
the  otroumstanoea.  Bremer  v.  Calnmet  ft  C.  Canal 
*  D.  Od.  m  lU.  tSL 

A  Junior  mortgagee  ma  v  redeem  after  a  sale  under 
9L.R  A. 


a  senior  mortgage  not  lea  than  alz  months  nor 
more  than  nine  months,  witbout  the  aid  of  tbe 
clerk;  but  suoh  redemptloner  must,  wtthin  ten 
daya  after  the  aiplniiou  ot  the  nine  monlhs,  enter 
on  the  ssle-t>ook  the  utmost  he  Is  willing  to  credit 
on  his  mortgsge.    lAmb  v.  Feeley,  71  Iowa,  T1& 

He  Is  not  an  "assign"  of  the  mortgagor,  as  the 
word  Is  used  In  tbe  Minnesota  Statute  entitling 
assigns  to  ledeemwltbln  a  year  from  ttieforeoloe- 
ure  of  a  prior  mortgage.  CuUBrlerv.Brunelle,lir 
Minn.  7L 

Under  Cal.  Oode,  I  Ufl,  an  aotlon  to  ledeem  a 
mortgage  nuv  be  brought  against  the  mortgagee 
lopceaeeslonat  any  time,  unlesstlie  mortgagee  has 
malDtaloed  an  adverse  possasdOD  for  live  years 
after  a  tveaoh  of  some  condition  of  the  mortgage. 
Raynor  v.  Drew,  n  Cal.  807. 

lUdtmption  bv  junior  (fuumbranor. 

A  aubaeqneot  Inoumbnncer,  guilty  of  no  lacbea, 
hasrlghtof  redemplloo.  Haieelmanv.  McKeman, 
I0Ind.4U. 

He  may  llle  tils  bill  to  redeem  against  the  pur- 
chaser. WUeyv.  Bwlng,  IT  A1S.1E1;  Swift  v.Edson, 
S  Coim.  m;  Judson  v.  EmonueL,  1  Ala.  flOl;  8  Pom. 
Bq.  Jur.  xnt;  Frcat  v.  Yonkers  Sav.  Bank,  fO  S,  Y. 
SSSl  Twombly  v.  Cassldy,  88  N.  Y.  lU;  Hogera  *. 
Herron,  dS  111.  SSB;  Hodgen  v.  Quttery,  E8  I1L  101; 
Beach  V.  Bhaw.  S7  111.  IT:  Sager  v.  Tuppor,  S&  Mich. 
18*;  Bonard  v.  Brown,  7  Neb.  «8;  Manning  t.  Mar- 
kal,  18  Iowa.  103;  Scott  v.  Henry.  18  Ark.  IIZ;  HIU  v. 
White,  1  N.  J.  Bq.  tSB;  Blgelow  v.  Cawedy,  88  N.  J. 
Bq.  SSI. 

A  Junior  mortgagee  may  redeem  only  by  doing 
what  the  senior  mortgage  bound  the  martgagorto 
do.  JohDSonv.HoafQrd,10Weat.Uep.£££,llDInd. 
STB. 


•^^ 


Ikdiaha  SttpREjuc  ConBT. 


Oct., 


Wilton  T.  Vatiet,  RS  lad.  894.  See  kIbo 
Ohinom  ».  SortoiiT,  100  Ind.  1,  4. 

Tbe  notice  in  thu  caw  wai  onlj  publlehed 
for  two  weeks.  Tbe  first  InBerlion  was  oq  tbe 
ITth  dav  of  September,  1 B8S,  and  the  last  two 
weeks  later,  on  October  1.  Tbe  court  will 
take  judicial  notice  of  tlie  fact  tbat  September 
17,  18S6,  wasPridar.and  (Lai  October  1.  1B88, 
was  Fiidaj,  only  two  weeks  to  tbe  day  after 
tbe  first  inserlioii.  This  was  not  giving  notice 
bj    publication    "  for    three   weeks   success- 

Leughridge  v.  Euntington,  56  Ind.  358,  880. 

There  Is  do  teoder  or  c^er  to  pay  tbe  amount 
necessary  to  redeem. 

Boone,  Mort.  §  IBS;  Jones,  llort.  gg  1070, 
107%  Eofford  V.  Johnem,  74  Ind.  47S;  Duke 
T.  Beuon,  79  Ind.  24.  And  see  especially 
Eemp  T.  MitcheU,  86  Ind.  249:  IfeAit  t.  Han- 
way,  87  Ind.  400;  Indianapolit  Fint  Nat. 
Bank  v.  Boot,  5  West  Rep.  2S6.  107  Ind.  224, 


If  the  appellant  was  chargeable  with  renti 
and  profits  prior  to  the  sale  as  mortgagee  ia 
possession  he  was  entitled  to  credit  for  the  nec- 
essary and  Taluable  improvementa  by  him 
made  while  in  possessioa  prior  to  the  lima 
named, 

Boone,  HoTt.  fE§  188,  170;  Qitttrlin  r.  Arm- 
itTong.  70  Ind.  B3S. 

If  tbe   parties  by   conduct   and   agreement 

iTe  treated  the  property ' 

then  in  any  view  of  the  a 

Jones,  Chat.  Mort.  Bg  124.  127,  182;  Ford 
r.  GM.  20  N.  Y.  848,  SS3;  SuibOl  r.  Out 
Cambridge  Fine  CanU  Sav.  Bant,  132  Uaga. 
447.  42  Am.  Rep.  446,  and  noUt. 

Tbe  conclusions  of  law  are  erroDcoiiB  and 
should,  on  the  issue  tendered  by  tbe  complaint 
and  OQ  the  finding,  be  stated  in  favoi  of  tp- 
pell  ants. 

Boardman  v.  Oriffin.  63  Ind.  101,  106; 
BrovM  7.  Witt.  1  West.  Sep.  180,  108  Ind.  71; 


and,  wbere  the  plaintiff  was  not  made  ■  partr  de- 
fendant tn  the  former  suit,  the  right  to  redeem  wu 
nnaffeated  b;  the  decree  and  sale  under  It.  Car- 
peatler  r.  Brennam.  iO  CaL  238.  Allen  t.  Cftlian^ 
Bteem  Nav.  Co.  Si  pd.  W. 

A  Junior  roorlgagee  eeeUns  to  redeem  a  prior 
mortfCBKe  must  redeem  It  enttrelf.  Calkfns  T. 
Hungel.  2  Boot.  883;  Knowlefl  v.  BabUo.  «l  Iowa. 
101;  SmltD  v.  Conner,  6S  Ala.  an:  PbUc  v.  CUnton, 
uvea.  Jr.  IS. 

Egtct  Of  want  at  nottoc 

A  foreclosure  b;  advei  llueiuent  nnder  the  stat- 
ute, without  BivlnK  a  JudIot  mortiragee  notice. 
doe*  not  take  awar  hla  rlirfat  to  redeem.  Wetmore 
V.  Bobcrts,  10  Bow.  Fr.  M;  King  v.  Dunti.  11  Barb, 
in;  Jamee  r.  Stall,  B  BartL  4BE;  Pardee  v.  Van 
Auken,  S  Barb.  E3T:  Vanderkemp  v.  Bbelton.  11 
Paige,  28,  6  N.  Y,  Ch,  L,  ed.  *B, 

It  no  notice  Is  given  to  tbe  owner  of  the  equity 
Of  redemptlou  on  a  foreclosure  the  sale  Is  Told  as  to 
tbe  holder  of  snoh  equity.  Bt.  John  v.  Bumpatead. 
17  Barb.  102. 

The  only  oonBeqaenoe  of  prooeedlng  to  f  orecloaa 
Oie  mortffag^ls  tbat  the  mortgaeees  beoomemort- 
eageea  In  priMiinilnn  Walsh  v.  Kutsen  F.  Ins.  Co. 
U  Abb.  Pr.  BI;  Slee  *.  Uanbattan  Co.  1  Paige,  IB,  2 
N.T.Oh,L.eilUl. 

A  Junior  mortgagee  may  redeem  from  f  oieclos- 
nre  on  a  senior  mortgage  to  wMoh  he  was  not  a 
part;,  without  paying  tbe  ooeta  of  suoh  suit. 
Qaskell  T.  Vlqueaney,  iSS  Ind.  eu.  See  Chllver 
T,  Weaton,  ff  N.  J.  Bq.  IBB. 


Biahtafie 


yrmorigaoett 


He  must  keep  the  property  without  unreasonable 
deterloratloD,  but  has  no  right  to  enhanoe  tbe  value 
Of  the  estate,  and  render  it  more  difllcult  to  redeem. 
Buby  V.  AbfBSlnlBD  ReL  Sooiety.lG  Me.  806;  nusseit 
r.  Blake.  2  pick.  (I«6;  Bell  T.  New  York,  10  Paige, 
W,  4  N.  Y.  Cta.  L.  ed.  881;  Benedict  v.  Qllman,  1  PaiRe, 
82,  8  N.  Y.  Oi.  I,,  ed.  343;  Uickles  V.  DilIaye,lT  N.  Y, 
ni;HBrper>BApp.(MPa.31S:  QlvensT.  M'Calmont,* 
Watta,  taO;  Doug'heiiy  t.  McColgan,  8  QUI  A  J.  275; 
Meale  t.  Hagthrop,  S  Bbmd^  S9D;  Lovndea  T.  Cbis- 
ohn,  2  VcCotd,  Ch.  ISO;  HcCarron  T.  CBHldy,  18 
Ark.  81. 

He  may  be  allowed  for  repairs  and  for  protecting 
tbe  title,  and  Is  not  obliged  to  layout  anytblng 
more.  'WetmoreT.  Boberts,  lOHow.  Pr.  61;  Dexter 
T.  Arnold,  2  Sumn.  LKl;  Oordou  t.  Lewis,  Id.  UO; 
Uorgan  y.  Walbridge,  66  Tt.  109;  Sherred  t.  Oaoo, 
iean«.lBI. 
»L.  B.A. 


He  Is  allowed  the  ooetof  all  ordinary,  maonabi* 
dlsbunemeDta,  neoeasary  f or  tbe  proper  manasa- 
ment  and  proleotlan  of  tbe  eHt&la,  as  the  payoMnl 
oftaxea.  Cbalmersv. Wright.fiRol>t.TEO;  BiumT. 
HttflheU,  ta  Ala.  B8S;  Quin  v.  Diittaln,  Hoffm.  Cb. 
888,  S  N.  T.  Cb.  L.  ed.  U7D. 

He  la  only  bound  to  make  neceeary  repabik 
Hidden  t.  Jordan,  28  CaL  801.  82  Cal.  0)7:  Adkio  T. 
Lewis.  E  Or.  SXen  Cook  r.  Ottawa  Dnlrerstty.  II 
Kan.  518;  Quln  t.  Brlttalo,  nqma;  Clark  r.  Smith.  1 
N.  J.  Eq.  isa. 

The  court  will  not  allow  a  mortgosee  In  poases- 
alon  oomponsation  for  bii  trouble  la  taktng  care  of 
tbe  estate,  even  though  tbeicla  an  ■p'oemcDtUi 
to  that  effect  Bchulta  v.  Jcrraid  (N.  J.)  S  CenL 
Rep.  £11:  Clark  T.  gmltb.  I N.  J.  Eq.  US;  Ehner  r. 
Loper.  £5  N.  J.  Bq.  1£S;  £Aton  v.  Qlmonda,  11  Pick, 


Aeommtfng  by  moti^aott, 

nie  Bcoounting  belongs  eioluslTely  to  the  equlba- 
ble  Jurisdiction,  and  can  be  entaroedonly  Inaaolt 
to  redeem  broiigbtby  the  mortgagor  orButaequaat 
Incumbrancer.  Bell  v.  New  York,  ID  Paige.  A  1 
N,  T.  Ch.  L.  ed.  881;  Jencks  T.  Alexander.  U  Palg* 
828,  B  N.  Y.  Cb.  L.  ed.  ^iS. 

He  la  cbarReable  with  tbe  fair  annual  value  of 
his  poffiesgion  (Van  Bm«n  v.  Olmstead.  G  Paige,  0, 3 
N.  Y.  Cb.  L.  ed.  fiOl);  and  with  the  net  amount  ot 
rents  and  profile  after  dedueting  necenary  repaia- 
tlons,  taxes  and  asBesements  ohaiged  on  tbe  prem- 
ises. Hannon  v.  Osbom,  1  Paige.  B14,  8  N.  Y.  Ch.  li- 
ed. MS;  Uloklee  v.  Dillaye.  IT  N.  Y.  81;  gulu  r. 
Brittoin.  Hoffm.  Cb.  85a,  8  H.  Y.  Oi.  L.  ed.  lint 
Story,  Bq.  I  IDIfl. 

He  is  not  obargcabla  with  prollta  or  Increased 
rents  arising  from  the  use  of  permanent  bupnjve- 
menlsmade  byliim.  Jackson  v.Loomla,  ICow.  lit; 
Chnerlln  t.  Armstruna,  TV  Ind.  G23;  Bell  v.  New 
York,  10  Paige,  7B,  1  N.  T.  Ch.  L.  ed,  bfll;  Siog  w. 
Wilcox,  11  Paige,  6B6,  G  N.Y.  Cb.  L.  ed.  2*6;  Picker^ 
log  T.  Pickering,  2  New  Bng.  Bep.  248, 83  N.  H.  W; 
Qreen  y.  Winter,  1  Johns .  Cb.  £8, 1 N.  T,  Ch.  L.  ed. 
17. 

necannotcbargeapy  oommiBHloTis  or  other oom- 
penaatlon  for  his  services,  since  they  are  rendered 
prlmartlyforfala  own  benefit.  8Pom.Bq.Jur.  ■  UlT; 
Elmer  v.  Ixippr,  25  N.  J.  Eq.  ITS;  Clark  v.  Smith,  1 
N.  J.  Eq,  121;  Benham  V.  RoWB,  2  Oal.  887. 

Id  Uasaacbusetts  he  ts  allowed  a  oommlaslon  oo 
the  rents.  Qeirtih  v.  Black,  101  Mass.  100:  Adam* 
v.  Brown,  T  Cusb.  ISO;  Tucket  v.  BulTum.  18  Plek. 
18)  Waterman  v,  Curtis,  nconiL  HI;  Green  v. Win- 
ter. 1  Johns.  Ch. n>,  IN.  r.  Oh. L.  ed.  cr.  noU. 
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Indtanapetit  Pint  Nat.  Bank  r.  Boot,  uic) 
olber  HuUkoriUeB  cited  fuora ;  Weilera  U. 
Ifefaff.  Oo.  y.  Brown.  6  West  Bep.  661,  108 
lad.  688;  BuOutnan  ▼.  U^igan,  fl  West  Etep. 
916.  lOB  Ind.  4S8. 

Mtmrt.  Ilob«rt  Or»Iiajn  snd  L«w  Wal* 
l*ee,  Jr.,  for  appellee: 

RegBrdiDg  tbu  solelj  u  an  actloi)  to  le- 
deem,  no  proffer  of  payment  need  be  made,  u 
there  could  be  notlilDg  to  pav.  Honi's  de- 
mand had  been  entirelv  aatlefieo. 

Jones,  Mort.  g  lOH;  OtOtM  r.  l^eU.  SO  N. 
Y.  147;  Owiauxw  v.  (JarpenUr.  S8  Ind.  477. 

Tbe  Bank  had  the  right,  during  Uie  vear  of 
redemption,  to  have  tbe  property,  andall  of  it, 
preserred  Intact  should  It  desire  to  redeem. 

Jones.  Mort.  g  4M;  Byron  t.  Ohapin,  118 
Mass.  808. 

■  The  notice  waa  publUbed  in  a  ireeklj  paper 
bY  tikree  inseriiona.  the  flr«tof  which  wasSft;- 
eigbt  daji  before  the  return  day.  This  waa 
nndoubtedlf  sufficient. 

Bia  V.  Pret^«y,  H  Ind.  447. 

Elliott,  J.,  delivered  the  opinion  of  the 
coarti 

It  la  alleged  in  tbe  complaint  of  the  appellee 
that  in  suits  brought  by  Benjamin  P.  Homand 
James  R.  Carson  against  £ber  Teter  and 
George  Teter,  tbe  appellee  recovered  Judgtoenl 
for  $5,08O,Aiid  that  a  decree  was  entered  fore- 
dosing  a  mortgage  executed  by  the  Tcters  to 
the  appellee  on  four  acres  of  land  with  its  ap- 
purtenancefi;  that  on  tbe  land  was  a  barrel- 
beading  factory  comprising  buildings,  eoglnee 
and  macbioecy.  It  is  also  alleged  that  Horn 
recovered  a  judgment  for  f  10,000,  and  ob- 
tained a  decree  of  foreclosure;  that  a  copy  of 
this  decree  was  Issued  to  (he  sheriff,  who  ad- 


tban  one  fifth  of  ita  value,  and  that  the  aberiff 
eubsequently  made  a  return  wherein  be  staled 
that  Horn  purchased  tbe  land  and  bolidings 
without  the  beading  factory  or  appnttenances, 
whereas  he  did  in  fact  purchase  the  land  witli 
Its  appurtenances. 

It  ia  further  alleged  that  tbe  appellee  gave 
notice  at  the  time  of  the  sale  that  it  would  con- 
test the  right  of  anyone  to  hold  tbe  propeiCj 


ment  can  only  be  collected  from  the  property 
•old  to  Horn;  that  Horn  threatens  to  remove 
tbe  property  from  tbe  State  and  will  remove 
it  unless  enjoined;  that  be  hss  been  in  posses- 
sion of  tbe  property  since  1365,  and  that  tbe 
rental  value  of  the  property  was  from  $2,000 
to  $4,000  per  annum;  that  be  has  given  no 
credit  for  rent,  and  that  be  has  removed  from 
the  Blate  and  converted  to  his  own  use  prop- 
erly of  the  value  of  f  13,000. 

Horn  entered  a  special  appearance  and  moved 
to  quash  the  notice  given  him  by  publication 
aa  a  nonresident.  The  contention  that  the  no- 
tice waa  not  published  for  the  lime  required 
t  fail.    The  proof  of  publication  shows 


tbe  term  at  which  he  waa  notified  to  appear, 
and  this  was  snfflcieot,  as  mote  than  fifty-one 
days  elapaed  between  the  first  publication  and 


the  fl-9f  day  of  the  term.  HiU  T.  FrttOty,  Sfl 
Ind.  447.    . 

It  was  proper  to  make  a  nunc  nro  funi;  entry 
of  tbe  order  of  publication.    No  final  judg 

'  bad  been  entered  at  the  time  tbe  motion 

.-  -RSh  was  interposed,  so  that  the  case  waa 
still  pending  when  the  order  wasentered.  The 
proceedings  were  therefore  ia  fieri  at  the  time 
the  nune  pro  tvnc  entry  was  made,  and  hence 
it  was  clearly  within  the  power  of  the  court  to 
make  lis  record  speak  the  truth.  Tbe  rule 
which  applies  In  cases  where  tbe  action  has 
been  fully  terminated  by  a  final  judgment  is 
not  relevant  to  such  a  case  as  this. 

Tbe  complaint  is  in  the  nature  of  a  bill  to 
redeem  real  property,  and  the  general  rule  In 
such  cases  Is  that  the  plaintiS  must  make  an 
equitable  tender  of  tbe  amount  due  the  senior 
lienholder.  Naibit  v.  Hanvay,  S7  Ind.  400; 
Kemp  V.  Mitchell,  86  Ind.  249. 

But  while  the  general  rule  Is  that  an  equi- 
table tender  must  be  made  by  oEFering  to  pay 
what  may  be  found  due  upon  an  accounting, 
yet  there  are  eiceptioos  to  that  rule.  One  of 
these  exceptions  exists  where  it  appears  that 
the  lienholder  has  money  in  his  bands,  exceed- 
ing the  amount  of  bis  lien,  which  he  is  equi- 
tably bound  to  apply  to  tbe  discharge  of  nil 
claim.     2  Jones,  Mort.  g  10B6. 

Tbe  principle  which  underlies  the  rule  re- 
quiring an  equitable  tender  Is  "  that  he  who 
aattsequity  must  do  equity;"  this  is  the  reason 
for  the  rule,  and  where  the  reason  fails,  so 
also,  does  the  rule  Itself.  Beyond  doubt,  the 
reason  fails  where  tbe  senior  lienholder  baa 
money  in  bis  bands  which  it  is  bis  duty  to 
apply  to  tbe  payment  of  bis  lien  and  which  ez- 
ceedstbe  amount  of  his  claim.  As  the  com- 
plaint in  this  case  shows  that  the  senior  lien- 
holder bad  money  in  bis  hands  which  it  was 
his  duty  to  apply  to  the  payment  of  his  lien, 
the  case  falls  not  within  the  general  rule,  for 
that  fails,  but  falls  within  tbe  exception.  We 
must  therefore  bold  that,  as  tbe  allegations  of - 
the  complaint  are  confe^ed  by  the  demurrer, 
failure  to  make  on  equitable  lender  is  ezciised 
by  the  facts  pleaded.  In  asserting  this  con- 
clusion .we  do  not  inquire  whether  Horn  was 
chargeable  with  the  renis  received  by  him,  tor, 
leaving  tbe  amount  of  tbe  rent  out  of  consid- 
eration. It  still  appears  that  he  bad  $13,000  ia 
tils  bands.  Hence  we  need  not  and  we  do  not 
examine  the  question  of  the  relevancy  of  th« 
doctrine  declared  In  tbe  cases  of  Gavin  v. 
Oraydon,  41  Ind.  559;  fflrcood  v.  Beymer,  100 
Ind.  504. 

We  do  not  at  this  point  decide  whether  the 
appellcehnd  any  right  to  redeem,  but  pass  that 
question,  for  tbe  ressno  that  it  is  fully  pre- 
sented on  tbe  special  finding. 

We  are  unable  to  discover  any  theory  upon 
which  It  can  be  held  that  a  cause  of  action  ia 
stated  against  Hawkins.  He  was,  it  is  true, 
the  sheriff  who  made  the  sale,  but  as  the  com- 
plaint seeks  to  redeem,  it  affirms  tbe  sale;  and, 
as  it  does  this,  there  can  be  no  cause  of  action 


turn.  It  has  been  again  and  again  decided  that 
a  (NDmplaint  must  proceed  on  a  definite  theory 
and  be  good  on  that  theory.  Mftcallv.  TuUg, 
91  Ind.  06;  Indianapolit  Firtt  Sat.  Bank  y. 


IXMAMA  Sdfiiehb  Codbt. 
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Boot.  lOT  lod.  S24, 0  Wert.  Rep.  280:  LmiUviUe, 
2r.  A.  AC.  B.  Co.  T.  Thompton,  Wl  Ind.  443. 
6  Wert.  iurp.  8S3;  Balm  v.  Tteig,  131  lad.  28tj. 

Tbeool;  Ibeoiy  apon  whlcb  Uiis  complaint 
-"-  """:  good,  if,  indeed,  It  win  possibly  be 
D  any,  la  Ibat  it  shows  a  rlgbt  to  redeem 
a  mie  made  by  a  tberlff,  aod  upon  tbat 
tbeorj  It  is  legallT  impossible  that  it  can  be 
good  ag&JDSt  the  officer  bj  whom  tbe  nle  was 
made.  Tbe  demurrer  filed  by  Hawkins  must 
be  nutained. 

Tbe  second  parsgrapb  of  tbe  answer  of  the 
appellant  Eoin  la  apartlalone,  and  Is  addressed 
to  so  much  of  the  complaint  as  charges  bim 
with  the  rent  of  the  propertv  of  which  he  was 
In  poasestion  prior  to  the  SDeriFa  sale.  Tbis 
aoswei  alleges  that  tbe  appellant  made  per- 
manent impTovements  of  the  value  of  (1,600, 
(or  which  be  askscredit.  Upon  tbe  aasumption 
«btch  we  proTisioaallj  make,  tbat  the  com' 
plaint  was  good,  the  answer  was  clearly  bad. 
A  mortgagee  in  possession  cannot  embarrass 
tbe  right  to  redeem  bj  making  improvements. 
He  may  make  repairs,  but  he  cannot  make  im- 
provemenCa  at  tbe  expense  of  redemptioners. 


Mallj  as  follows:  On  tbe  7th  of  May,  1886. 
Eber  Teter  and  George  Te(«r  were  the  owneis, 
as  partners,  of  four  acres  of  land.  Bltmtted 
on  this  land  and  attached  to  it  was  a  heading 
factorv  sod  appurtenances.  On  the  da; 
named  a  suit  was  pending  in  the  Hamilton 
Circuit  Court  wherein  James  R  Carson  and 
Benjamin  F.  Horn  were  plaintiffs,  end  the 
Teiers,  the  appellee  and  others  were  defend- 
ants, and  in  tbat  suit  a  decree  of  foreclosure 
was  rendered  in  which  judgment  was  embodied. 
Canon  recovered  $2,935.80,  Horn  ilO.B80.20 
and  the  appellee  $9,088,68.  In  June.  1888, 
and  prior  to  that  time,  tbe  Tetera  were  part- 
ners doing  business  under  the  name  of  Tet«r 
A  Brother.  Their  business  was  tbat  of  manu- 
facturing barrel-headings,  and  thej 


was  dtuated  was  purchased  by  tbe  Srm  of 
Teter  &  Bro..  but  the  title  wasUkenio  the 
name  of  George  Teter,  trustee.  On  tbe  29th  dav 
of  June,  1883,  Teter  &  Bro.  executed  a  chattel 
mortgage  to  James  R.  Carson  on  Ibe  partner, 
ship  property  in  which  tbe  property  was  desig- 
nated "as  the  following  personal  property; 
one  slack  barret- beading  factory,  consislmg  of 
boiler,  engine,  two  planers,  two  jointers,  two 
beading  Cumen,  four  saw  rigs,  two  thousand 
feet  of  inch  gas  pipes  und  connections,  and  ail 
other  property  or  Incidents  connected  there- 
with, including  pulleys,  belts,  tanks,  etc..  now 
located  on  part  of  lot  number  four  of  Coles 
and  Jones'  Addition  to  the  Town  of  Cicero, 
Hamilton  County,  Indiana." 

Thiscbaltel  mortgage  waseieculed  to  secure 
and  iadcmnify  the  mortgagee  against  loss  as 
surety  upon  a  promissory  note  executed  by 
Teter  &  Bro.  for  15,000;  and  it  was  provided 
in  tbe  mortgage  that  tbe  mortgagors  might 
remove  the  nrading  factory  to  the  four  acres 
of  ground  situated  In  the  Town  of  Sheridan, 
Thfe  mortgage  was  duly  recorded.  During 
the  laiKT  part  of  tbe  summer  of  1888  the  fac- 
tory and  appurtenauces  were  removed  to  Sheri- 
dan and  attached  to  the  four-acre  tract  of  land. 
SL.it.  A. 


sum  of  $5,000.  and  to  secure  this  IndebtedneM 
and  also  to  secure  advances  that  might  subae- 
quently  be  made  by  Horn,  the  firm  of  Teter 
&  Bro.  and  the  trustee.  George  Teter,  executed 
to  bim,  on  tbe  24th  day  of  October.  1888,  a 
mortgage  on  the  property  in  Bberidaa.  Tbis 
mortgage,  after  describing  the  land,  recited: 
"And  this  sale  includes  all  machinery,  t^pea 
and  appurtenances  connected  therewith,  oa 
said  real  estate."  It  was  also  declared  ia 
the  morleage  tbat  it  was  subject  to  the  morv 
liage  of  James  R.  Carson. 

The  mortgage  to  Horn  was  recorded  on  the 
2Btb  day  of  October,  1888.  On  tbe  20ib  day 
of  November,  1888,  Teter  &  Bio.  and  their 
trustee  executed  a  conveyance  to  Carson  in 
terms  granting  all  tbe  property  to  bim,  bat 
which,  by  agreement,  was  in  fact  a  mortgage 
to  secure  bis  claim.  OuthelTthdayof  August, 
1684,  Teter  &  Bro.  were  Indebted  to  Horn  in 
the  sum  of  $9,720.68,  to  Carson  In  the  sum  of 
$2,600  and  to  Smith  and  Rodman  in  the  sum 
of  $1,300.  On  that  day  these  parties  agreed 
that  Horn  should  baveaBrst  lien,  for  bla  daim, 
on  tbe  landj  that  tbe  lien  of  Caraon  and  Horn 
should  be  of  tbe  same  rank,  iWQ  tbe  faetoir 
and  appurtenancesj  and  tbat  Horn  and  Smiu 
■nd  Rodman  should  take  possession  and  opet> 
at«  the  factory;  that  they  should  pky  the  ex- 

Knse  of  tbe  business  and  out  of  the  net  earn- 
gs  pay  one  half  to  Horn,  one  fourth  to  Car- 
son and  the  remaining  one  fourth  to  Smith  and 
Rodman.  Tbis  agreement  was  recorded  on  tbe 
18th  day  of  August.  1884.  On  the  28th  day  of 
November,  18»t  Teter  &  Bro.  executed  to  the 
appellee  a  mortgage  on  tbe  property  In  Sheridan 
to  secure  an  indebtedness  of  $4,000,  and  tbis 
mortgage  was  seasonably  recorded.  On  that 
day  toe  appelleeentereduito  an  agreement  with 
the  other  interested  parties  similar  to  that  en- 
tered into  between  the  mortgagors  and  their 
cmlltors  on  tbe  17tb  day  of  August,  In  so  far 
aa  concerned  tbe  operation  of  the  factory  and 
the  division  of  profits,  but  stipulating  tbat 
Smith  and  Rodman  should  operate  tbe  null  and 
conduct  tbe  business,  Tbe  factory  waa  oper- 
ated by  Smith  and  Rodman  until  October, 
1885,  but  no  proQta  were  reftliied.  In  that 
monib  nom,  with  thet^msentof  tbe  interested 
parties  other  than  the  appellee,  took  possessioa 
of  tbe  property.  The  use  of  tbe  property  dat- 
ing tbe  time  Horn  held  possession  was  of  tbe 
value  of  $1,000.  In  May.  1886,  a  decree  was 
rendered  upon  the  several  mortgages,  and 
agreements  in  a  suit  wherein  the  mortgaiRHa 
and  alt  of  the  mortgagees  were  parties.  Tbe 
mortgages  and  agreemenla  "were,"  as  the  spe- 
cial pnding  expresses  it,  "adjusted  and  merged 
~    said  Judgment  and  decree,  save  and  except 


•which  matters  were  left  by  the 
court  for  future  consideration.  The  deciee 
states  tbe  amount  which  esch  of  tbe  lienbolders 
was  entttied  to  recover,  and  adjudges  a  recov- 
ery. It  also  fixes  tbe  order  of  priority,  directs 
a  sate  and  provides  tbe  metbod  of  distributing 
the  avails  of  Ibe  sale.  The  clerk  issued  a  cer- 
tified copy  of  tbe  decree  to  the  sheriff;  be  ad- 
vertised the  property  for  sale,  describing  In  the 
notice  the  land  by  metes  and  iMUiids,  and  add 
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._„ Unachliieiy.locftiadM 

Sberidan,  lodiuM,  formeil;  koown  aa  tbe 
"T«ter  Heading  FacUnr."  The  appellee  fnve 
Botica  to  Hnrn  and  to  tbe  iberlB  tbat  the  ptop- 
trty  should  be  add  aepaiately,  and  directed 
that  It  ahould  all  be  tcdd  aa  real  ealate.  On  tba 
8d  day  of  July,  1886,  (he  Mle  «••  made.  .In 
makine  tbe  Bale  the  sheriff  lold  the  land  aepa- 
latelT  to  Horn,  who  bid  for  it  92,000;  and  the 
taeading  factot^  and  eguipmetiU  he  bIm  told  to 
Horn  loT  the  lum  of  94,000,  that  being  the 
amount  bid  by  him.  Horn  has  removed  part 
of  the  uacfaiDery  fmm  tbe  Btat«,  and  the  mrt 
■o  rtmoytA  ii  of  the  Talna  of  $9,000.  Tlie 
Teten  are  imolveDt  and  imleM  tbe  appellee  can 
make  ita  claim  out  of  the  property  It  wilt  be  lost. 

The  coun  stated  aaooDcludtma  of  law:  "(1) 
that  the  Ian  la  wilh  tbe  plaintiff;  (3)  tbat  tbe 
plainttS  ought  to  bare  Judgmeat  against  Bea- 
Jamin  F.  Uorn  and  Ellha  Hawkinafoi  one  half 
the  value  of  tbe  property." 

ll  cannot  be  siicccaBfully  denied  tbat  (he  fac- 
tory and  It*  equipments  were  treated  by  all  tbe 
taiteraated  panics  as  personal  property  long 
prior  to  the  lime  tbe  eppellee'a  mortgage  was 
owctiled.  It  was  to  chaiacterlzed  in  tbe  cbet- 
tel  mortgage  to  Carsoa,  in  which  the  right  to 
remove  It  from  tbe  Town  of  Cicero  to  Bheridan 
waa  provided  for,  and  so  it  was  treated  Id  the 


agreements  and  mortgages,  so  that  tbe  parlies 
1^  their  own  acts  had  impressed  upon  the  fac- 
tory and  its  equlpmeota  the  character  of  per- 
sonal property,    fbrd  v.  CM.  SO  N.  Y.  846. 

It  waa  eotirely  competent  for  them  to  do  this, 
for  a  factory  aod  its  ^uipments,  or  a  mill  ana 
Its  macbloery,  may  be  person^  property,  al- 
though It  Is  affiled  to  the  soil.  MaMl  v.  I>Hee, 
lOe  Ind.  S3,  7  WeaL  Rep.  248;  Sofferi  v.  Ctxe. 
W  Ind.  167,  4B  Am.  Bcp.  1S3,  and  cases  died. 

Whether  the  property  is  real  or  personal  is, 
as  tbe  modern  dedsione  unite  in  declaring,  In  a 
great  measure  s  question  of  intention.  HubbcU 
▼.  Eatt  CamMdgt  Kivt  CmU  8av.  Battk,  183 
Mass.  447,  49  Am.  Hep.  446,  and  authorities  in 
nott  to  p.  447. 

In  tbU  Instance  tbe  Intenlion  to  Hx  upon  the 
beadiDS  faclory  and  its  equipments  tbe  char- 
acter o(  peisonallv  had  been  fully  and  une- 
quivocally maniresled  and  notice  lawfully 
given  before  tbe  appellee  acquired  any  rights 
in  the  property.  We  are  not,  tbereEore,  deal- 
ing with  a  case  where  a  purchase  is  made  or  a 
mortgage  accepted  where  there  Is  no  notice  of 


o  inquiry  aa  to  what  rights  a  mortgagee  ac- 

rree  where  hia  lien  Is  taken  upon  tbe  Eaiili 
t  tbe  pniperty  is  laud  and  there  la  neither 
actual  nor  coastruclive  notice  that  the  parties 
have  by  their  condnct  Impressed  upon  the  piop- 


Inally  personal  property,  that  cbsracler  iliey 
retained  unless  it  be  true  that  Ibe  decree  in  the 
foreclosure  suit  transformed  it  into  property  of 
another  kind.  Tbe  case  is,  so  far  as  concerns 
9L.  R.A. 


this  point,  oontrt^ed  by  tbe  decree.  If  Uw 
decree  doea,  aa  appellee^a  counsel  contend,  ad- 
}ttdgs  titat  Ibe  property  Ureal  and  not  peraonal, 
the  snMllanIs  are  estopped  to  treat  it  aa  per- 
sonalty. There  la  no  direct  adjudication  upon 
thia  qnestlob,  for  there  ia  no  upresa  decretal 
order  that  the  mil]  and  its equlpmenta  are  either 
real  or  personal  property,  nor  does  it  appear 
tbat  the  pleadings  directly  preeenied  tbat  ques- 
tion foraedaion.  Bofar  aa  we  can  Judge  from 
the  special  findings  the  parties  simplv  sued  to 
foredose  their  respective  liens,  ana  the  only 

SuestionB  which  necessarily  arise  on  pleadings 
emaDdiog  a  foredosure  are  aa  telbe  right  to 
B  foredoaure,  the  priority  of  equities  ami  the 
dictrfbutioo  of  the  prooeeds.  It  would  do 
doubt  have  been  within  ttie  power  of  the  court 
to  adjudicate  upon  the  question  of  the  charac- 
ter of  the  propoty  sa  an  inddent  of  (he  suit, 
bad  tiiat  question  been  directly  made;  but  tbe 
question  waa  not  directiv  made,  and  there  la  no 
expreas  adjudication.  We  must  therefore  as- 
certain whether  there  ia  auch  an  inferential  or 
indirect  dedsioo  of  the  question  of  the  diarao- 
ter  of  tbe  properly  aa  concludes  tbe  parties. 
Tiie  appeUee's  counsel  assert  that  the  material 
part  of  the  decree  Is  thia:  "It  istberefoncon- 
sldered,  ordered  and  siijudged  by  the  court, 
tbat  tbe  plaintiff  Benjamin  F.  Bora  recover 
the  sumot  $10,889;  and  that  the  plaintiff  James 
R.  Carson  recover  the  sum  of  $3,935.80:  and 
also  that  there  ia  duo  said  Smith  and  Rodman 
$1,830;  and  that  said  Indianapolis  National 
Bank  recover  the  sum  of  $5,088.18.  It  la 
further  adjudged  and  decreed  by  the  court  tbat 
said  mortgage  set  out  in  the  complaint  in  favor 
of  said  plaintiffs,  and  also  the  mnrtgsge  in  the 
cross-complaint  in  favor  of  said  Bank,  should 
be  forecltMcd,  and  tbat  tbe  equity  of  rederop 
tlon  of  said  defendants,  and  each  of  them,  in 
and  to  said  property,  and  ail  other  persona 
claiming  through  and  under  them  or  eitber  of 
them  In  and  to  said  property,  be,  and  the  aante 
is,  hereby  barred  and  forever  foredosed." 

"And  it  is  further  ordered  and  adjudged  br 
said  court  that  aaid  propeKy,  or  so  mucn 
thereof  as  may  be  necesaaiy  for  that  purpose, 
shall  be  sold  by  the  sheriff  of  said  County  of 
Hamilton  as  other  property  is  sold  on  execu- 
tion issued  upon  Judgment  at  law,  after  duly 
advertising  the  same. 

This  decretal  order  doea  not  direct  that  tbe 
property  shall  be  sold  as  land  or  leal  property, 
but  it  simply  directs  tbat  it  ahall  be  sold  aa 
property,  so  tbat  it  cannot  be  inferred  from  the 
description  of  the  thln^  directed  to  be  sold 
whether  it  is  that  species  of  propertv  within 
the  class  denominated  chattels,  or  within  the 
class  denomlnsted  lands,  for  tbe  generic  term 
employed  Indudes  both  species.  The  order 
does,  it  is  true,  bar  the  equities  of  tbe  parties; 
but  such  an  order  wooid  be  appropriate  if  only 
personal  property  were  involved.  Here,  bow- 
ever,  both  claases  of  property  were  involved, 
for  at  the  time  the  decree  waa  entered  tbe  fac- 
tory and  machinery  were  undoubledly  per- 
sonal property.  For  this  reaaon,  it  cannot  be- 
justly  said  tbat  theprovialon  barring  ibe  equity 
of  redemption  la  conclusive  aa  to  the  character 
of  the  property  ordered  to  be  sold.  We  can- 
not hold  that  there  is  auch  an  adjudication  as 
concludes  the  parlies  from  showing  the  truth, 
for  the  general  rule  is  tbat  decrees  relied  upo» 
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M  creatlDg  an  estoppel  are  to  be  conatnied 
with  strlctneu;  and  certainly  tbia  general  rule 
should  applj  here,  for  Cbe  equities  are  strongly 
with  the  aenior  lieoholder,  aad  prior  to  the  de- 
cree tlie  factory  and  ila  equfpmenta  were  cer- 
tainly treated  aa  pereonal  property.  It  ought 
in  good  cotjecience  to  apply,  oecauee  a  evorn 
officer  ffive  a  coDstructlon  to  the  decree  aod 
icaiBted  upon  aelling  the  factory  and  equip- 
meota  aa  personal  property,  and  the  eenioc 
mortgagee  could  not  do  otbernlse  ibau  buy  at 
the  sale  without  auflering  delay  and  probably 
aerious  loss.  If  the  appellee  waa  not  aalisQed 
with  the  coustruction  of  the  decree  glTeD  by 
the  aheriS  it  oufcfat  to  have  applied  to  the  court 
for  relief,  and  not  have  delayed  until  the  senior 
lieoholder  bad  purchased  aod  taken  poeeeaaioii 
of  the  properly. 

It  ia  difficult  to  perceive  bow  it  can  be  po»- 
rible  for  the  appellee  to  affirm  the  sale  by 
oSering  to  redeem  aod  yel  insiat  upon  its 
Invalidity;  but  Ibis  the  aT>pe11ee  does  by  insiat- 
Ing  that  ibe  property  sold  aa  personal  property 
Is  In  fact  real  estate.  If  It  be  true  that  the  fac- 
tory and  cquipmeuta  were  real  estate,  then  the 
■heriff  did  wrong  in  aelling  them  as  pereonal 
property  and  the  sale  might  have  been  avoided; 
frat  this  ia  not  what  the  appellee  aeeks  to  do, 
for  it  BBSerts  that  the  aale  la  valid  by  offering 
to  redeem.  Id  affirming  the  validity  of  Ibe 
sale  it  made  an  election,  and  made  one  that 
uecesaarUy  affirms  the  aale,  and,  thus  afflrming 
the  validity  of  the  sale,  the  appellee  cannot  be 
beard  to  aver  that  Horn  did  not  buy  the  mill 
and  Its  equtpraenU  aa  peisonal  property.  Ee 
GOitld  not,  indeed,  have  bouebt  tbem  as  any- 
thing else,  for  they  were  advertised  and  sold  aa 
personal  pmpertv.  If  they  are  personal  prop- 
erty there  can  of  course  be  do  redemption.  It 
the  aale  was  invalid,  the  appellee'a  remedy  waa 
by  an  attack  upon  the  sale  itself  and  not  by  a 
suit  to  redeem.  AnM  v.  Eokimo  Bidg,  Auo. 
77Ind.M0. 

The  appellee's  equity  of  redemption  wss 
t»Tred  by  the  decree,  and  the  only  claim  it  can 
with  plausibility  assert  is  that  it  has  a  rigbt  to 
redeem  under  the  Statute.  The  only  right  it 
has  to  redeem,  if  It  baa  any  at  all,  is  under  the 
Btatute,  for  its  general  equity  of  redemption  ia 
cut  off  by  the  decree.  Eieeman  v.  Fineh,  79 
Ind.  Oil;  Duke  v,  Beetoti,  Id.  S4. 

If  the  appellee  has  a  right  to  redeem  under 
the  Statute  now  in  force,  it  must  be  for  the 
reason  that  It  belongs  to  the  class  of  peraous  to 
whom  the  Statute  erants  the  privilege  of  re- 
deeming,  for  the  ngbt  is  purely  a  statutory 
one  and  can  only  Ijc  exercised  by  the  petaooa 
upon  whom  the  Statute  confers  it.  The  law, 
as  it  now  stands,  is  clearly  laid  down  in  the 
well-reaaoned  ease  of  Htnty  v,  Kro»t,  116  Ind. 
268.  The  rule  there  declared  ia  that  a  Judg- 
ment creditor  cannot  redeem  from  hia  own  sale. 
It  is  there  shown  that  ibe  decision  in  Orten  v. 
Doane,  C7  Ind.  186,  was  of  doubtful  aoundneas 
under  former  statutes,  and  that  it  la  entirely 
without  force  under  the  preaent  ones.  We 
muat  therefore  accept,  as  the  settled  law  of 
tbls  State,  the  rule  tbat  a  judgment  creditor 
cannot  redeem  from  his  own  sale. 

If  the  sale  from  which  the  appellee  seeks  to 
redeem  was  made  to  aatisfy  Its  Judgment,  it 
hea  no  statutory  right  to  redeem,  so  that  the 
t^Total  queation  la  whether  the  aale  was  made  . 
»  L.  S.  A. 


the  Inlention  of  the  law  to  do  Justice  to  inter- 
ested parties  by  aecnrine  the  fair  value  of  tlia 
property  at  one  sale,  aua  thus  prevent  the  aa- 
□oyance  and  expense  of  numerous  sales,  and 
numerous  aalea  may  follow  where  there  are 
many  successive  reaemptloDS.  The  law  was 
not  intended  1o  enable  a  creditor  to  oSer  onlj 
part  of  the  fair  value  of  the  property  and  take 
the  chance  of  a  redemption;  neither  was  ft 
Intended  (hat  the  creditor  should  permit  othen 
to  bid  much  leas  than  the  value  of  the  property 
and  subsequently  redeem  from  the  safe.  Noi 
was  it  intended  that  the  bidders  should  be  dia- 
couraged  by  the  uncertainty  of  acquiring  titla 
and  tbe  probability  that  the  owner  of  the  judg- 
ment which  the  property  was  sold  to  saiiBtj 
might  come  in  and  redeem.  There  are  Strang 
reasons  supporting  the  conclusion  that  a  Judg- 
ment creditor  should  not  be  permitted  to  re- 
deem from  a  sale  made  to  satisfy  bis  own 
judf^ent,  and  the  conclusion  Is  supported  bf 
authority. 

In  Beney  v.  £ro#t,  mpra.  It  was  aaldi 
"While  the  courts  favor  and  give  a  liberel  con- 
struction lo  tbe  Redemption  Laws  in  the  In- 
terests of  the  debtor,  and  others  who  are  con- 
cerned that  the  debtor's  property  shall  go  to- 
wards tbe  payment  of  his  debts  to  the  full 
ezleut  of  its  TOlue,  and  to  whom  the  right  of  re- 
demptlou  mav  be  tbeir  only  means  of  protection, 
it  never  could  have  been  intended  that  redemp- 
tion should  aflord  a  rapacious  creditor  Uia 
means  of  speculating  out  of  the  properly  and 
upon  the  necessities  of  bis  debtor." 

Tbe  concluaion  Is  aupported  by  tbe  long  line 
of  cases  wliich  bold  that  where  a  aale  is  made 
to  satisfy  two  Judgments  there  can  be  no  re- 
demption, aithou^both  may  not  be  eatisBed. 
Simpton  v.  (kutU,  68  Cal.  644;  Btoe*  ▼. 
Qerichter,  68  Cal.  66;  Peojia  v.  Eiuton,  8 
Wend.  2QB:  Ex  parte  Laicrmee  4  Cow.  417; 
Jaektan  v.  Botoen,  7  Cow.  21;  noplt  v.  Flan- 
ing,  2  N.  Y.  484;  EutteU  v.  AUen,  10  Paige, 
216.  4  N.  Y.  Ch,  L.  ad.  B66;  Ciavton  v.  MU, 
GO  Iowa.  590. 

Tbe  appellee  Is  clearly  within  the  reason  ot 
the  rule,  and  it  ia  wllhln  the  letter,  for  ttw 

Judgment  was  entered  in  ila  favor  aa  well  asln 
avor  of  tbe  other  llenbolders.  There  was  ona 
decree,  and  it  waa  the  decree  of  all  the  llea- 
boldets.  The  decree  authorised  one  sale,  and 
it  was  tbe  sale  of  all  the  Judgment  creditors. 
If  the  property  had  aold  for  enough  to  satisfy 
the  Judgmcot  of  tbe  appellee  in  whole  or  in 
pan,  it  could  not  be  doubted  tbat  the  sale  waa 
on  Its  own  judgment,  and  tbe  fact  that  it  did 
not  sell  for  enough  to  aatiafy  Its  Judgment 
does  not  change  the  principle  which  governa 
the  case.  The  decree  directed  the  property  to 
be  sold  to  pay  all  of  the  liens,  and  made  pro- 
viaon  for  distribution  to  the  appellee  and 
all  other  llenbolders,  so  that  there  could  only 
be  one  aale. 

Analogous  cases  in  our  reports  pnm  that 
there  was  but  one  Judgment  and  one  m1& 
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In  narrtmm  t.  Stipp,  8  Blnckf .  466,  it  wu 
held  that  wbere  tbe  Bberifl  bad  ■eTeral  eiecn- 
tioDB  In  bis  bauds  and  itae  property  nu  not 
•nvceptlble  of  divisibu  tbera  muit  be  ooe  sale, 
and  IbiB  case  bos  often  been  followed  and   ap- 

nved.  Tbe  decisfoD  In  tbe  case  of  Steam- 
I  Hoter  V.  SttUt.  S  Blacbf.  48S,  U  tbat 
wbere  Ikns  are  flied  agaloat  a  ateamtioat  tbera 
can  be  onlv  one  Judgment  and  oneaale.  It  la 
true  tbat  tiie  decisioa  refened  to  b  modified  in 
some  reepects  by  tba  case  of  Boau  v.  Melkmald, 
88  Ind.  167.  but  it  is  nol  modified  upon  the  point 
to  wbicb  it  Is  bere  dted.  In  the  case  of  Bhirk 
T.  WiUon,  18  Ind.  139,  (twos  beld  tbat  wbere 
aereral  claima  are  filed  in  atiacbment  proceed- 
ingfl  there  can  be  only  one  sale,  atlboueb  aome 
of  tbe  Judgmenta  were  colleotible  wltBout  re- 
lief from  appraisement  laws  and  Otberg  wore 
■object  to  tboae  laws. 

DatU  V.  Langtdait,  41  Ind.  B99,  ia  not  tn 
conflict  witb  tbe  cases  to  wblch  we  bave  re- 
ferred, for  in  that  case  tbe  pei^uliar  proti«lons 
of  (he  decree  prevented  a  «a)e  on  tbe  Junior 
morlgagee'a  claim  until  aft^r  tbe  claim  of  tbe 
•enior  moitgagee  should  be  satiaDed.  Langi- 
daU  T.  Mau,  82  Ind.  980. 

Decisions  of  other  court*  come  nearer  the 
precise  esse  before  us,  and  are,  indeed,  deciaire 
of  the  principle  wbicb  rules  the  case. 

In  tbe  case  of  Me  CuUough  v.  Foae,  4  HI. 
App.  149,  it  was  held  that  where  there  waa  an 
tolerpleaacr  filed  in  a  suit  to  foreclose  a  me- 
chanic's lien  the  decree  was  the  decree  of  all, 
and  tbat  none  of  tbe  parties  to  It  in  Ibe  charac- 
ter of  creditors  could  redeem  from  the  sale. 

Tbe  case  of  Todd  t.  Dawt/,  80  Iowa,  GS8,  de- 
ctarea  that  a  mortgagee  cannot  redeem  from  s 
■ale  made  upon  a  decree  in  bis  favor,  and  cites 
tbe  cases  of  Clayton  v.  BUit,  lupra;  Make  t. 
Mike,  G5  Iowa,  252;  Pottet/tiek  Ovunty  t.  hen- 
niton,  Se  Iowa,  244;  Bkeher  y.  Bimnumt.  S4 
Iowa,  269. 

The  opinion  tn  the  case  of  Zamiai  v.  Strat- 
ton,  9  Sawy.  889,  la  a  atrong  one,  and  It  is  de- 


clared tbat  B  aale  upon  a  decree  foreclosing 
aeveial  mortgages  Is  a  sale  as  to  all  tbe  llen- 
bolders,  and  tbat  there  can  be  no  redemption 
by  any  one  of  them.  The  court  said :  "It 
cannot  be  denied,  and  is  admitted,  that  if  tba 
sale  was  made  in  favor  of  Crooke  as  mortga- 
gee, and  upon  process  to  enforce  bis  Ifen  al 
well  as  that  of  Swegle,  bia  lien  was  thereby  ex- 
tinguisbed.''  Tbe  court  dies  in  support  of  its 
condualon  tbe  caaes  of  Shtpard  v.  fflfnt,  4 
Barb.  120;  Wood  v.  OoMn,  S  Hill,  238;  Ex  parU 
Btettnt,  4  Cow.  183. 

It  is  true  that  In  Laurial  v.  Stratum,  refer- 
ence is  made  to  tbe  Statute  of  Oregon,  and  it 
ia  said  that  the  Statute  requires  tbe  court  to  ad- 

Jndlcate  upon  the  rights  of  all  the  parlies  to  a 
orecloaure,  but  this  does  nol  weaken  tbe  forca 
of  tbe  decision  as  applied  to  eases  under  our 
Statute;  on  the  contrary,  It  slrengthens  tt,  for 
It  has  long  been  the  rule  in  this  SUte  tbat  all 
rtgbti  and  equities  must  be  settled  in  one  de- 
cree, and  tbat  this  ia  one  of  tbe  leading  pur- 
poses of  our  Statute.  Woodtoorth  v.  Zimmar- 
man,  93  Ind.  849,  and  cases  died;  Matttrt  v. 
TempUton,  Id.  447; StoektaeU  v.Slate,  101  Ind.I; 
Bundv  V.  OunwnffAam,  107  Ind.  880,  B  West. 
Rep.  540;  Adatry.  Morgmtheim,  114  lud.  SOS, 
18  West.  Rep.  8SS. 


. .    .  rendered  In  the  foreclosure  suit  to- 

Tolved  in  this  case.  It  necessarily  results  that  a 
sale  upon  tbat  decree  was  a  sa]e  on  all  tba 
judgments  embodied  In  iL  This  being  true.  It 
must  also  tw  true  (bat  none  of  the  clalmaDtaiii  - 
whose  favor  a  Judgment  was  incorpomted  Id 
the  decree  of  the  court  can  redeem  from  the 
sale  made  on  tbe  decree. 

Thajvdgrnei^t  it  reterud,  with  instructions 
to  restate  canclusiDDs  of  law  and  render  Judg- 
ment upon  tbe  special  findings  in  favor  of  the 
appellant  Horn,  and  witb  the  furtlier  tnstrac* 
tion  to  sustain  tbe  demurrer  of  appellant  Haw> 
kins  to  tbe  complaint. 


WI8C0NBIH  SUPKBMB    COUHT. 


Joaeph  tJLLHAir,  Ap^„ 
J.  A.  DUNCAN,  Beipt 


1.  Whar*  >  arm  •onaletliig  of  two  part- 
D0VS.  beliiff  tlw  ownsra  of  horses,  exe- 

ented  a  oliattel  mortsat«  od  tbem  to  plwlntjff, 
wbtob  waadul;  flled.  and  aft«nrardi  ooc^of  the 
partnet*  aold  bla  Inlareat  tn  the  bones  to  the 
other,  aria  leoelved  ftom  bim  a  ohattel  mortcnse 
on  tlkem  to  teoure  the  purcbaae  mooer,  and  died 
befote  tbe  tune  for  renewtnK  the  flrat  mortgage, 
•Dd,  alter  the  Ume  tor  renewlni  tt,  bla  adminis- 
trator took  Uie  botsee  under  the  latter  mort- 
•Bffe,  tbe  plalotta,  alUiough  he  nec'eoled  to 
raaew  bla  mortgage  by  tiling  the  affloavlt  to  re- 
new tbe  same,  required  b7 1  XStO,  Wis.  Rev.  Stat.. 
Bkar  reoovar  tbe  bones  of  defendant  aRer  a  de- 
Band  and  refuaali  although  eiedltois  had  Sled 
otalmiwltb  him  agatnat  tbeeeCateor  hisfaitea. 
tate;  mob  recoverr  being  sut)]eGt  to  tbe  right  of 
the  suivlviiig  lartDer,  or  of  the  defendant,  as 
admlnistnUor,  to  redeem  tbem  from  DlalntUF^ 
•  L.R.A. 


mortgagei  by  paring  (be  debt  tt  was  given  te 


____j,  theonlreffeotastooreditOTBOf  afalliiie 
to  renew  a  ohattel  mortgage  la  to  render  It  In- 
valid ••  agahksl  suoh  creditors  of  the  mortgagor 
a*  obtain  liana  upoo  the  proportf  aftce'  tbe  tlnw 
expiiea  to  renew  the  mortgage. 
(November  IS.  iseai 

APPEAL  by  plaintiff  from  a  Judgment  of  tbe 
Circuit  Court  for  Ashland  County,  In 
favor  of  defendant  In  an  action  brought  to  re- 
cover possession  of  some  horses  alleged  to  be 
unlawfully  detained  by  defendant.    SetieTted. 

Statement  by  LTxtii,  J.: 

This  is  an  action  brought  to  recover  Ibree 
borses  of  tbe  value  oE  9300,  alleged  to  be  un- 
lawfully detained  by  defendant  fron  tbe  plain- 
lis.  The  fads  were  stipulated  Bubatantially 
as  follows:  On  Hay  18,  1887,  the  firm  of  Gor- 
ton &  Dodge,  tbcn  bdng  the  owners  of  tbe 


WlMX>ItBQI  SuFBBiu;  OousT. 


Not.. 


bones  In  controveraj,  execnted  a  cbattel  mort- 
gage on  tbem  (o  tbe  platatlS.  The  morlKag« 
wu  duly  filed  in  the  proper  office  oa  the  28d  of 
the  same  montb.  Subeequentlj,  Dodfce  sold 
hUlnterat  in  the  horses  to  bis  pHrtaer,  Qorton, 
and  received  from  Gorton  a  cbaUel  mortgage 
on  them  to  secure  tbe  purchase  monej.  Dodge 
died  in  1886,  and  the  dcfendaot  nas  dulj  ap- 

Solnted  ftdmmietrator  of  bis  estate,  and  quail- 
ed as  such.  The  plaiatiQ  ueglecled  to  renew 
the  mortgage  hj  flhng  in  the  proper  office  the 
affidavit  (o  renew  the  same,  required  bv^  281S, 
Rev.  Stat.  OQMaTaG,18»9,  Ibedefendanttook 
posaessiOD  of  the  horses,  claiming  the  right  to 
do  so  as  administrator  of  the  estate  of  Dodge. 
He  was  atill  actlug  as  administrator  when  this 
action  was  commenced.  At  that  time,  a  con- 
•tderable  number  of  creditors,  holding  claims 
■gainst  the  eatale  of  Dodge,  bad  filed  their 
claims  with  the  administrator,  some  of  which 


■e  filed  wltbiu  two  years  after  the  fillDg  of 
IntifTs   mortnge.  and  others   thereafter. 
Dim  demand  of  Uie  proper^  wm  made  bj  the 


le  nlme  a 
thereafter 
.     .     ,  lade  bj  thi 

plaiotUf  of  tlw  defendant  before  the  action  wsa 
commenced,  and  deliverj  thereof  refused.  On 
the  above  facts,  the  court  directed  the  jury  to 
render  a  verdict  for  tbe  defendant,  which  they 
accordingly  did.  A  motion  fora  new  trial  was 
denied,  and  Judgment  for  the  defendant  en- 
tered, purauant  to  tbe  verdlcL  The  plalntifl 
appeals  from  the  judgmenL 

Jlfr.  J,  J.  BIIleB,  for  appelant; 

If  the  creditors  of  the  defendant  bad  a  Hen 
on  tbe  property  their  riglita  became  vested  on 
the  death  of  Dodge. 

Jones,  Chat-  Bbrt.  ad  ed.  §  340. 

At  the  time  of  his  death  the  plaintiff's  mort- 
jrage  wsa  a  valid  security,  and  If  the  defend- 
ant's and  creditor's  righta  vested  then,  the 
plaiotift's  failure  Co  file  the  afBdavit  could  not 
defeat  bis  title. 

Wis.  Rev.  Stat,  g  3815;  Seumany.  Tymeiim., 
la  Wis.  448;  Gate  v.  Jeaett,  18  Wis.  498;  Lowe 
T,  Wing,  58  Wia.  81, 

If  the  plaintilfa  title  was  valid  as  against 
Dodge,  it  was  good  against  the  administrator. 

Jones,  Chat.  Mort.  Sd  e<i.  gS  838-841,  245. 

MeMri,  Lmmoreskox  Se  Gleaaon,  for  re- 
spondent: 

A  cbaKel  mortgagee,  who  has  allowed  the 
two  years  to  run  upon  his  mortgage  without 
renewing  tbe  same.  Is  not  entitled  to  tbe 
benetit  of  his  security  aa  agaiust  creditors  of 
the  mortgagor,  whnse  claims  bave  attached  to 
tbe  property  covered  by  the  mortgage  by  reason 
of  tbelr  having  filed  their  claims  against  tbe  es- 
tate of  the  mortgai^ir,  with  his  admiciatrator. 

Wy.  Rev.  Stat.  ^  2316;  Jones,  Chat.  Slort.  393: 
TkoMpmn  V.  Van  Vediten.  37  N-  Y.  568,  683; 
JiiU  V.  Merriman,  72  Wis.  463;  7  Am.  &  Eug. 
Encvclop.  Law,  ^10,  831,  233;  KiUmurM  v. 
Fay.  29  Ohio  St  264,  S94. 

Ifjron,  J.,  delivered    the   opinion  of  tbe 

The  mortgaae  executed  by  Gorton  to  Dodge  ■  M^toreo?  ttieiperaoirima'klnithe 

covered  only  tbe  equity  of  redemption  in  the    "■■""' '— ■ — 

horses.  The  legal  tllle  thereto  was  in  plaintiff, 
by  virtue  of  bia  mortgii^,  and  continued  in 
him,  as  against  his  morti;»xor,  Qorton,  and  the 
defendant  as  adminiatrntor  of  tbe  estate  of 
Bodge,  although  no  affidavit  for  a  renewed  of 
g  L.R. 


the  plalntUTs  mortgage  was  filed.  Defendant 
toot  poesBSslon  of  the  horses,  as  administrator 
of  Dodge,  after  the  time  forrenewing  Ihe  mort- 
gage bad  eiplred.  We  canOot  understand  hov 
tbe  defendant  ohtained  any  better  right  to  tb* 
property  tban  Dodge  would  have  obtained  bad 
he  lived  and  taken  poaaeaalon  thereof  at  thft 
same  lime.  In  eitner  caw  auch  possesaioD 
would  bave  been  taken  under  Qorlon's  mort- 
gage to  Dodge,  and  would  have  been  subject 
to  plaintiff's  legal  title,  whether  be  renewed  tai» 
mortgage  or  not.  If  defendant  gels  a  bettor 
title  to  the  horaes  than  Dodge  would  bave  ob- 
tained, under  the  circumstances  supposed,  ft  1» 
because  thei«  areeiistingcredllorsof  Iheestal* 
of  Dodge,  whom,  ll  is  said,  tbe  defendant  rep- 
resents. No  creditor  of  Dodge's  estate  basanj 
specific  lien  upon  the  horses  in  Ibe  hands  of 
defendant,  And  no  Such  creditor  Is  here  assert- 
ing any  claim  to  them.  The  only  claimant  here 
is  defendant,  and  his  claim  muu  necessartlr 
rest  exclusively  upon  Gorton's  mortmee  to  bto 
intestate,  which  we  have  seen  is  aubiuifinate  ia 
plaintiff's  legal  title  undethlsmortgage.  Thi* 
court  had  occaaion  in  Maruon  v.  PAonfe  In*. 
Co  U  Wia.  24,  to  construe  §  2314,  Rev.  Stat., 
wbicfa  provides  for  filing  chattel  mortgagee, 
and  to  determine  the  consequences  of  a  faihirA 
to  file  tbem.  It  was  there  held  that  "  the  only 
effect  of  the  failure  to  duly  file  tbe  morigage* 
was  to  render  them  Invalid,  as  against  pur^ 
chaaers  or  mortgagees  in  good  faith,  or  credit- 
ors  who  bad  obtained  liens  upon  the  iuBured 
property  by  attachment  or  levy  upon  execu- 
tion." That  was  a  contest  between  a  chattel 
mortgagee  of  Insured  property  and  crediton  of 
the  party  Insured,  Uie  loss.  It  any,  being  pay- 
able to  Bucb  mortgagee  as  bis  interest  might 
appear.  As  a  matter  of  course,  tbe  same  rul« 
applies  to  a  failure  to  renew  a  mortgage  under 
sectionSSlS.*  We  tbint  iblscaaecomesfalrlj 
witbln  tbe  rule  of  Jfanson  v.  Phanix  Int.  Co. 
The  accuracy  of  the  proposition  that  the  cred- 
itors of  Dodge's  estate  have  no  lien  upon  tlm 
horses  becomcsmore  clear  when  It  is  considerot 
that  Gorton  has  the  undoubted  right  to  redeem 
tbem  by  paying  defendant  whatever  may  b» 
due  OQ  bis  mortgage  to  Dodge.  Also  th» 
creditors  of  Gorton  may,  by  appropriate  pro- 
ceedings, assert  tbe  same  right  TfaU  right  Ift 
entirely  Inconsistent  with  tbe  idea  that  the 
creditors  of  Dodge's  estate  have  any  lien 
upon  tbe  horEes.  Moreover,  tbe  crediton  of 
Dodge's  estate  can  have  no  lien  upon  tb* 
property  unless  it  vested  at  Dodge's  death. 
But  he  died  within  two  years  after  the  filing  of 
plaintiff's  mortgage,  at  wblcb  time  it  was  valid 
as  against  tbem.  Tbe  creditors  are  therefore 
in  tbe  position  of  a  creditor  who  seizes  mort- 

Eigcd  property  on  altaclimcnt  or  execuUon 
efore  tbe  time  to  renew  tbe  mortgage  ha* 
expired,  and  tbe  time  afterwards  expires  with- 
out renewal.  This  court  has  held  several  tlme» 
that  tbe  mortgage  ceases  to  be  valid  only  as 


rs  oftlit 


veaifl  from  Ibe  llUnftf' 

,   tbe[«ot,  nnles*  wltUn  tUitr 
\ot  Om  expiration  of  Ute  two 


le  mortgagee,  hts  BKent  o 


>f !  morttmcee  bas,"  ete^ 


setting  rortb  the  Intercet  wtikAi  tb* 


Brkanoh  V,  Pacdtc  Uuiual  Lm  Ins.  Co. 


o  renew  tbe  mortage.  The  casee  whicti  eo 
hold  ue  collated  uid  reafflrmed.  Id  the  opinloD 
hjMr.  Jtutiea  OiIod  in  £mm  t.  IFin;,  SQ  Wla. 
SI. 

Our  condiuioii  is  tbat  tbe  plalotifl  !■  entitled 
to  recover  tbe  lioisea,  DotwiUutandiiiK  be 
failed  to  renew  tbe  mortgage  under  wblcb  be 
claims  tbem,  subject  odIj  to  tlieVigbt,  either  of 
Ooiion  or  of  defendant  at  admlnlitntor  of 
Dodge's  estate,  to  redeem  tbem  from  plalnliS's 
mortgage  by  paying  the  debt  it  was  given  to 
•ecnre. 

TAs  jvdgmtJit  cf  the  (Hreuit  Court  mwrt  J« 
renermd,  and  tht  eaufe  tmU  bt  rtmandtd  for  a 
(WW  triaL 


James  SHEANON,  Bapt., 

PACIFIC    MUTUAL  LIFE  INSURANCE 
CO.,  Appt. 

{....Wta.....) 

EntlT«d«stmction  of  thensa  of  bothof  M 
parson's  fbet  bf  panUrila,  caused  b?  an  nool- 
deota]  pinol  wouDi]  's  Uie  back,  b  wttUD  the 
pTOrliloos  of  an  acddeDt  iDHuniaOB  policy,  pro- 
vhUDKlDdemiiltr  for  tlie  loa  of  *tvo  eoClM  feet," 


(October  It,  IMU 

APPEAL  bv  defendant  from  an  order  of  the 
Circuit  Court  for  Dane  Coootj  overruling 
a  demurrer  to  the  complaint  In  an  action 
brought  to  recover  tbe  amount  alleged  to  be  due 
under  an  accident  InmraDce  policy.    Affrmed, 

The  ca<e  sufBdently  appears  in  the  opinion. 

Utnn   O^en  &  Hnntar,  for  appellant: 

Id  cooBtruicg  the  contract,  the  words  used 
Id  framliiK  it  are  to  be  taken  in  tbelr  ordinary 
and  popular  sense. 

Ai^fl-tom  V,  Wrvneh,  4  East,  IBS;  RWUy  v. 
.Mfaa  V.  Int.  Co.  80  N.  T.  188;  SanitUy  t. 
Lancathin  In*.  Co.  M  Wla.  480:  Daight  v. 
etrmania  L.  Int.  Go.  4  CenL  Rep.  639,  103  H. 
T.  847;  a  Parsone,  Cont.  BOO;  Sattland  ». 
FiJelit!/  it  a  Co.  67  Wt^  178;  Ford  v.  UrUUi 
Slate*  Mat.  Aec  Beii^Go.  IL.  R.  A.  700, 148 
Mau.  158, 

In  coDstrutng  this  contract,  effect  must  bo 
given  to  every  portion  theieof,  so  that  no  clause, 
sentence  or  word  shall  be  superfluous,  void  cs 
insjicniQcant. 

Barbm  v.  Fittgerald,  IB  East,  S41;  Booth  t. 
aUwland  R.  if.  Co.  74  N.  T.  83;  Barhydt  t. 
£rfi(,45N.  Y.  110.  &K  t\%o  Benedict  r.  Oetan 
tn$.  Co.  81  N.  Y.  892;  Donahoe  v.  KetteU,  1 


'SX(yn.—"ABtMeKUe'  S^UuA. 


tl  oouTse  of  tlilDss,  or  n 
■0,  U  in  tbe  preoedlns  aM  SOmethl 
uneipeoted  or  udusiuU  ooeurred,  vhlob  produced 
the  catsBlrQpbe  irhlah  caused  the  injury,  then  the 
Injur;  -waa  acddentaJ.  United  Stsiea  Mut.  Aoo, 
imn.  y.  Barry,  ISl  C.  B.  UU,  S3  I.  ed.  00;  Nonh 
American  L.  ft  Aoo.  loi.  Oo.  v.  BurrouKiia,  N  Pa. 
4i.  Bee  atedman  v.  United  Statca  MuL  Aoo.  Ama, 
ante,  (IT. 


An  aoiddenlal  strain  nsoltlnf  in  death  la  ai 


Under  an  aooldent  poUoy  providing  aaalnst  bod- 
fly  injury  from  aooldent  or  vlolenoe,  ptalntut  re- 
ooveiisd  where  bis  spine  was  Injured  through  lifting' 
sthesivyburdeolnUieeautseof  hisbuslneas.  Mar- 
tin T,  IVareleis  Ina.  Co.  1  Foot,  ft  F.  EOS. 

A  oondltlon  In  a  polloy  on  a  person  who  was  by 
OOoupatlon  ■  farmer,  lenderlmt  tbe  polloy  void  la 
caee  deatb  sbould  be  Inonrred  while  employed  m 
**  mlnlns.  blasUnR  or  wieoklnc."  doea  not  prevent 
•  reoovery  wben  the  death  of  the  Insured  was 
caused  by  bis  attempdns  to  save  a  orew  from  a 
wreck  In  LakB  Ontario,  on  the  sboie  of  wbioh  he 
was  Uvlos.  TuolicT  v.  Mutual  Ben.L.  loa-Oo.  SO  Hun. 
10.  See  Brink  v.  Quarantee  MuL  Aoo.  Afso.  n  N. 
T.  a  B.  ta  i  BhaOer  v.  Travelers  Ina.  Co.  (Dl.)  Dot, 
a.  1888 ;  Enapp  v.  Preferred  Mut.  Aoo,  Asso.  IS 

Hie  Insurer  Is  not  liable  for  Injuries  or  death  to  a 
diop  band,  sustained  by  tailing  tiom  the  platform 
of  a  moving  oar.    Bull  v,  Bquitable  Aoo.  Amo.  41 


oupatlon  or  employmant  of  tl 


man.  adding  the  words  "as  proprietor," Is  broad 
enouKh  to  Include  a  practical  and  laboring- man  en- 
gased  In  the  actoal  delivery  of  Ice  la  lits  own  nama, 
Nealla  v.  Manutacturers  Accident  Indemnity  OcM 
Bun.  111. 

Ad  assured  who  Is  net  able,  by  reason  of  bis  per- 
sona] Injuries,  to  iiarry  on  the  busman  ot  delivering 
Ice,  Is  tfltslly  disabled;  yet  be  m^  be  able  to  give 
geoersJ  dlreatioos  to  persons  who  took  his  plu«  a* 
anlcemanduriagtbeperlodofbkdlsabtlity.    ItM. 

Where  the  certlDcate  oC  a  mutual  accident  asso- 
otatlon  permlie  an  employment  different  from  the 
one  named  In  the  applloattoa,  but  reducea  the 
amount  cd  liaoranae  proportionately  according  to 
a  elsmUoatJon  by  the  assnnlstlon  ot  ooonpatlons  aa 
moreorlMSbasaidouB,  thebenetlolary  underaoeis 
tiaaate  Issued  to  a  member  who  staled  his  occupa- 
tion to  bea''spareooi)daotor''on  a  freight  train, 
who  was  killed  wUle  petformmg  the  dntles  of  a 
btKkemao,  oan  leoover  only  the  smount  due  on  the 
death  of  a  brakenati,  and  not  that  due  on  the  death 
ca  a  oonduotor,  notwlthatandlng  that  on  that  road 
a  "  spare  eondootor  "  was  required  to  do  any  work 
necessary  In  running  the  train,  of  which  fact  the 
association  had  no  noOoe.  Aldrloh  v.  Hercsntlla 
Mut.  Aco.  Asso.  1«  Hsss.  UT. 

An  aoddsot  inauranoe  oompany  has  power,  after 
the  oocurranoe  of  an  accident,  under  a  policy  in 
which  tbe  occupation  of  tbe  Insured  wss  inoor- 
rectly  desorfbed,  to  substitute  a  oorrected  polloy 
tberator,  and  render  Itself  liable  therennder  tor 
such  prevtouB  aooUent,  Ford  v.  United  Statsa 
Mut.  Aco.  Bellet  Oo.  1  L.  B.  A.  fOe,  148  Mass.  IBL 

Where  one  la  Insnred  In  a  twofold  oooupatlon  raa 
"leather  outter  and  merchant")  by  an  acatdent 
polloy  which  provldea  for  Indemnity  In  oase  of  an 
injury  which  ~stisll  wholly  disable  and  pr«veDt 
him  from  the  proMOUtion  ot  any  and  every  UDd  «f 
busioeas  pertaining  to  the  oooupatloo  In  whwh  he 
Is  insured."  he  must,  to  be  entitled  to  the  mdem- 
nity,  be  wholly  disabled  from  the  proeeonUon  at 
buMoess  In  boHi  capaaitfea.    Brtd. 

poHcy,    Bee  exhaustive  noCs  to  PanI 
Ina.Oo.(N.YJIL.B.A.sa. 


WnoOMBIK  SUPBRU  COUBT. 


Oct^ 


22  N.  Y.  441;  Laddv.  Ladd,  4S  V.  8.  8  How. 
88.  12  L.  ed.  974;  BUbop.  CodU  S  884;  ffif'«- 
niU  Co.  V.  f  o^  A  iL  Cl>.  <£  S.  (£.  44  7t.  899; 
1  AddUoD,  CoDt.  lUI;  JdeCavl\.  Thaytr,  70 
Wis.  188;  NiclioU  v.  HaUiday,  27  Wis.  40S. 

Bince  tiie  Compan;  has  sees  fit  to  specifT  the 
lost  of  Ibe  mpoQdent's  feet  u  tbe  condition 
upon  wblcb  he  might  recover  in  plain  aod  un- 
ambiguous language,  this  court  baa  not  the 
right  to  disregaid  Uie  plain  terua  of  the  con- 
tract,  and  to  extend  its  meaniug  lo  an  injury, 
the  coaaequeocea  of  which  may  be  to  the  re- 
lespondent  aa  great  or  ereu  a  greater  injury 
than  that  against  which  be  was  insured. 

Dieight  V.  Qerma-nia  L.  Ira.  Co.  4Cent,  Rep. 
sag,  108  N.  Y.  847;  Lonsv.  Parti,  IStlast,  80; 
Adamt  T.  Wanua;  38  Vt.  411. 

Mettrt.  A.  BEoArthnr  and  A.  W.  Cbjno- 
weth  for  respondent. 

Cole.  Ch.  J.,  delivered  the  opinion  of  the 


It  is  almnflt  superfluc 


o  say  that  the  c 


vhich  are  applicable    ._   .__    __ 

other  written  contracts;  tbatia.tfaey  ahould  be 
Goneirued  accoiding  to  the  lenae  and  meaning 
of  the  languSM  uaed  In  order  to  carry  out  Ibe 
iot«ntion  of  toe  parties  to  the  contract,  when 
aacertained.  Ana  it  is  donbtleaa  true  that,  In 
aiririae  at  the  inlentlon  of  the  parties,  the  lan- 
guage is  to  be  tmderatood  in  Ila  ordinary  and 


popular  sense,  unless  it  appears  that  it  was  used 
in  aome  special  or  peculiar  aenae.  There  caa 
be  no  diaagreement  as  to  the  application  of 
these  cardinal  and  familiar  mjes  in  the  oon- 
struction  of  such  contracts  aa  the  one  before 
ua.  Now,  in  view  ot  theae  rulea,  what  coi>- 
clualon  muat  tie  reached  upon  the  facts  stated 
in  the  complaiotT  It  appearathat  the  plaintiff 
waa  ebot  in  the  heck,  during  tlw  life  of  tlia 
policy,  while  he  wasattempUng  loeacapefroin 
a  saloon  quarrel,  conmienced  by  other  parties; 
and  the  ball  penetrated  his  spine,  and  produced 
an  Immediate  and  total  paralvaia  ot  the  lower 
part  of  bis  body,  and  entirely  destroyed  Ilia 
use  of  both  feet.  The  quanel  in  the  saloon 
aroae  auddenly,  and  waa  carried  on  witboi:i 
any  parCicipalion  therein  by  the  plaintiff,  and 
without  bis  fault.  He  happened  to  be  in  tlio 
saloon  when  It  occurred,  and  aeema  to  hav* 
used  dae  cauHon  Cor  hia  personal  safety  ami 
prolection;  but  he  waa  shot  inOieback,  proUii- 
bly  accldeotally,  by  one  of  the  pertttt  engaged 
in  the  quarrel.  The  question  ia,  Doe*  tM  pol- 
icy cover  such  an  injury?  The  policy  covera 
botb  death  and  Indemoity,  the  Company  agree- 
ing to  pa^  the  principal  sum  if  the  insureii, 
from  a  violent  and  accidental  injury,  which 
should  be  externally  visi tile,  should  "suffertlie 
loss  of  the  entire  sight  of  both  eyea,  or  the  loss 
of  two  entire  handa,  or  two  entire  feet,  or  one 
entire  band  and  one  entire  foot."  This  la  tlie 
language  of  the  policy,  and  the  question  ia. 
What  does  it  meant  or  What  must  be  tmdi-r^ 
stood  by  ItT    la  its  meaning  that  the  iDaured  \M 


Traveling  oo  foot  la  not  tiavelloK  br  putdlo  or 
frivate  oonveraiioe,  within  the  meaning  of  a  olauae 
Inanaoddentlnsuranoe  polio;  atlpulatlnB  for  paf- 
ment  for  death  caused  while  trnveUnr  b;  public  or 
private  oonveTanoe.   Blplef  v.  Passenseia  Aaaur. 

Oo.  n  n.  a.  u  wau.  sag.  n  l.  ed.  ub. 

DnriA  wMI*  otnnmtttttv  a  pubHd  of enst. 


w,  although  his  opponent  dls- 
Mgarded  Um  rules  (dtbeoouise,  and  IntenUonallr 
soosbt  to  run  him  oflthB  track.  TraveJetslns-Co. 
▼.  Beaver,  SB  U.  B.  U  WaU.  W,  9  L.  ed.  lU. 

One  iDjmed  InaaatTrarla  not  tiMrebr  d^trlveil 
of  relief  underanaocildentpolky.  SupremeOoun- 
eil  O.  a  F.  V.  GanlKUS,  1  West.  Sep.  Ml,  lU  Ind.  183. 

Violatiim  of  nda  of  Iniurante  isDrporation. 

''  Tbe  rule  of  a  oorponUon,"  wtthin  tbe  meanlnK 
ot  an  Boddent  poiior  eiemptlns  tbe  loauranoe 
eompanr  from  UablUty  to  case  o(  death  fiom  vio- 
lating s  rule  (tf  a  oorpontton,  muat  be  one  whlob 
la  known  to  (be  poUer^holder  and  of  full  force  at 
tbe  time  of  Ita  aUeged  violation.  Marx  v.  Tnvelera 
In>  00.  W  Fed.  Bep.  BBL 

A  rale  of  a  raaroed  oompany  forblddlnB  panen- 
geia  to  Tide  on  tbe  platft»m  of  a  oar,  whloh  la  not 
at  the  time  In  force  md  has  been  aeaeraUy  dlsro- 
garded  by  paBengeis  aa  well  e«  trainmen,  la  not  a 
mie  of  a  oorporatloii,  within  Ibe  meaniiiK  of  an 
aoddent  Inmiranoe  policy  oxemptlng  tbe  Iniurer 
from  llahlllty  In  orne  ot  death  from  violating  muA 
ml*.   IMd. 

Ltath  from  tafufiat  InteRttonallv  ttiMtUA. 


dent  Insuiaiioe  poUoy  wbloli  provldea  that  the  oi 
psny  shall  not  ban 
t  L.R.A. 


Injury  oaused  by  "Intentional  Injurlea  Inflloted  hy 
the  Insured  or  sny  other  porson."  where  the  In- 
sured, whUe  lawfully  engsawllnhli  ordtnurbual- 
ncH,  la  iDtantJonally  ahot  and  killed  by  a  thbd  per- 
son wlthQut  provomtion.  Fischer  v,  rRarelen  lua. 
Oo.lL.B.A.S73,TTCaLaB. 


A  death  ceuaed  by  a  penon  banglnr  talmaelf  wbtla 
temporarily  Inaane  Is  oovered  by  a  policy  against 
"boiwy  Injurlea  eOeoted  Chroogb  eztemal,  acci- 
dental and  violent  means,"  aod  la  not  wlcfatn  an  ex- 
ception ot  death  caused  by  "bodily  innnnltlea  or 
disease,  or  by  snb^de  or  self-inflioted  Injurlea.'* 
Aoddent  Ins.  Oo.  v.  Cnndal.  lai  D.  &  EBT,  » I^  ed. 
7U. 

Inlentlcnal  self  deatruoUon  wlD  avdd  a  poUcy. 
whether  the  aot  trai  committed  voluntarily  or  from 
unreatralnable  Impulse,  ualeaa  the  peraon^  mind 
waa  BO  far  gono  aa  to  render  hini  anoonaoloua  that 
he  was  taking  hie  own  life  at  tbe  time  ot  commlt- 
tluctfaeaot^  Mutual  Ben,  Ulna.  Oo.T.I>avleBt,W 
Ey.  eu. 


Where  a  peraon  waa  aoddantally  wounded  In  the 
leg  by  falllDg  from  a  veranda,  and  the  wound, 
whloh  at  flrat  seemed  alight,  waa  within  tour  or  Ova 
days  aggravated  t^  erysipelas,  from  vfaioh  death 
ensued  tweaty-thrae  teya  after  the  aocident,  the 
external  Injury  was  the  "proxUnate  or  sole  canee" 
ct  the  death,  within  the  meaning  cf  those  wiwda  In 
an  accident  policy.  Toung  v.  Accident  Ina.  Co> 
Hcotreal  L.  Bep.  4  Super.  Ct  & 

Conceding  tbe  neoesi^  of  ebowing,  aa  a  coDdl- 
tion  precedent  to  a  right  of  reoovery,  Ibat  death 
waa  not  the  resott  of  disease,  yet  where  paMiouiar 
facta  are  averred  which  show  the  phyrioal  Injuries 
sustained  by  the  aaauied.  which  may  have  resulted 
In  apoplexy,  and  that  death  reaulted  therefrom,  the 
Idea  Is  thereby  effectually   excluded  that  death 


isoa 


BHKutoB  T.  Paxswic  Hdtvai.  Litb  Ins.  Co. 


not  mtftled  to  recovet  the  Insurance  money  un- 
len  his  legs  and  feet  have  been  amputated  or 
Mveied  from  his  bodj,  or  does  It  mean  that  tbe 
Injury  muBt  hare  destroyed  the  entire  use  of 
his  lees  and  feet  so  that  they  will  perform  no 
function  whateverT  The  contention  of  the 
learned  counsel  for  tbe  defendant  is  that  tbe 
clause  Is  to  be  understood  in  the  former  BenM 
and  implies  an  amputation  or  physical  sever- 
ance of  the  feet  from  tbe  body,  and  does  not 
fncluds  an  Injury  such  as  paralysis,  though 
iucb  injury  actually  deprives  the  Insured  of 
all  use  of  hia  feet  and  legs.  We  cannot  adopt 
tncb  a  construction  of  the  contract.  To  our 
minds  the  loss  of  the  hands  and  feet  embraced 
In  the  policy  is  an  actual  and  entire  loss  of  their 
use  as  members  of  the  body;  and  it  tbelr  use 
is  actually  destroyed,  so  that  tbeynill  petform 
no  function  whatever,  then  they  are  lost  as 
bands  and  feel.  In  ordinaty  and  popular  par- 
lance, when  a  person  Is  deprived  of  tbe  use  of 
a  limb.wesaybebsslostlt.  Tblsfa  the  ordinary 
sense  attached  to  the  word  "loss,"  when  used 
in  such  a  connection.  Now,  If  tbe  feet  and 
hands  cannot  be  used  for  the  purpose  of  mov- 


ing about  or  walking,  or  for  holding  and  hand- 
ling things,  they  are  lo  fact  lost,  as  much  ai 
though  actually  severed  from  the  body.  The 
eipreeslon  "loss  of  feer  would  generally  bo 
understood  to  mean  a  loss  of  the  use  of  these 
members;  and,  If  tbe  lower  portions  of  tlie 
plalntUf's  body  and  his  feet  are  completely 

Saralyzed,  and  he  Is  pennaoenll;  and  ^rever 
eprlved  of  theiruse.  Be  has  suffered  "a  loss  of 
two  entire  feet,"  within  the  meaning  of  the 
policy.  This  is  the  proper  construction  of  the 
words  of  the  contract  It  Is  a  forced  and  un- 
natural construction  of  the  language,  as  here 
used,  to  bold  that  it  means  an  actual  amputa- 
tion of  these  limbs,  and  does  not  embrace  and 
Include  an  entire  deprivation  of  their  uae  as 
membera  of  the  body.     It   Is  not  necessary  lo 

S  into  any  recondite  or  elaborate  discussion  of 
g  language  of  the  policy,  hut  only  to  give  It 
ita  ordinary  and  popular  sense,  .utd,  under- 
standing it  in  tbat  sense,  we  are  very  clear  that 
tbe  complaint  states  a  cause  of  action,  and  that 
the  demurrer  was  properly  overruled. 

TR«  order  of  the  Oireuit  Court  it  ajftrmal,  fffli 
(ft<  cavm  rtmaridtd for  furlTier proeeedingt. 


BonM  have  resulted  Id  oomvquence  of  disease. 
National  Ben.  Amo.  T.  Ghsuman,  S  Vest.  Hep.  BIB, 

icrriDiLiBs. 

Deathtrom  paeumonta,  wlilob  arose  from  eateh- 
tnR  oold  while  confltied  to  tbe  bed  as  the  reeult  of 
an  accident  which  dislocated  tbe  peiaOD's  shoulder, 
and  from  exposure  witlah  oould  only  have  been 
iUght,  aad  not  auch  ■■  would  bare  caused  bis  death 
If  ba  had  been  In  a  normal  stateofbaalth.lsadeath 
**trom  tbe  efleola  or'  an  "lojuir  oaused  br  aool- 
dent  01  violence,"  within  the  meaning;  of  an  aod- 
deot  Insuranoe  polloy.  lalU  t.  Ballwar  Pass.  At- 
•UT.  Co.  L.  R-  e  Q.  B.  Div-  UL 

VtHMntaru  mpomrt  to  donwr. 

A  naasentter  on  a  lallroad  train  who,  bafaic  over- 
eome  bj  the  he«t  of  the  a«r  and  aSectM  with  nan- 
tea,  Koei  out  upon  the  platform  of  the  car  while  the 
teain  ll  Id  motion,  does  not  thereby  roluntarllr  iix- 
poae  himself  to  or  unneoeasarll]' Incur  danver.  wltb- 
ID  the  meoulog  of  an  acoldent  Iniuranoe  polloy. 
Uarzv.  TTaTele[sIiiLOo.atFed.  Bep.  BEL 

Where  tbe  inmred  was  killed  br  an  aooldent 
while  In  tbe  dIachBrg«  of  the  duties  of  his  employ- 
ment. It  la  not  tbe  ifault  of  volmitarr  exposure  but 
of  the  aoddeat.  Katlonol  Ben.  Amo.  v.  Jaokaon,  1 
Weet.  Bep.  tOQ,  Ui  ni.  8981 

Where  one  meets  his  death  while  attempting.  In 
broad  dayllghi.  to  croas  the  mala  line  of  a  mllwar 
In  front  of  an  appToaohlnE  train,  where  there  is  no 
■tatlOD  or  proper  orooinK  and  no  obstnioUon  to  the 
view,  reooverr  cannot  be  had  on  a  pollor  which  ez- 
oeplaBocldeDtsbappenlDK"broxpoaure  ...  to 
obrlooi  risk  of  Injuir."  Comtsta  r.  Aooldent  Ins. 
Oo.  L.  B.  18  Q.  B.  DiT.  US. 

Death  reniltlDrfrom  injuries Biutaioed  whlleat- 
tempUns  to  •aoape  Ouough  a  window  In  order  to 
avoid  Birtn  ta  within  a  olaute  of  an  Insuranoe  pol- 
farprorldingtbatitBhaUbe  voldla  oaseof  volun- 
taiT  azpoaure  to  unnwjwrorj  daniw,  BbaSer  v. 
Travckalnk  Oo.  {UU  Oot.  m,  UBS. 
0L.KA. 


Oantatt  vOA  voltOB 


When  an  aooldent  InsuTBooe  policy  pro  vlded  that 
the  hwunuMe  should  not  extend  to  In^ur  "by  the. 
poisonous  inb-. 
<w  by  My  surgical  oper- 

ti^the  word*  ■*lnh^lns 

of  sas"  were  used  to  dealgnaM  only  those  oommoD 
usee  of  caa  In  dentistry,  iurgery,  etc.,  and  did  not 
Include  the  ceae  of  aoddenlal  death  by  tirrathlnc. 
while  asleep,  of  fllumlnatlnff  gas.  Paul  v.  Travel- 
ers Tna,  Oo.  45  Hun.  SO,  afllrmed.  8  L.  R.  A.  US,  lU 
N.  r.  ITS;  United  Statea  Hut  Aoo.  Auo.  v.  New- 
man. 81  Ta.BB. 


The  provlslona  In  an  accident  insurance  policy 
whloh  oorers  a  weekly  Indemnity  for  injuries  net 
resulting  In  death,  as  well  as  a  payment  in  oase  of 
death.— tbat  tbe  Insumuoe  "shall  not  eJLtend  to  any 
l>odlIy  Injury  of  which  there  shall  be  no  external 
and  Tisibla  bIks  upon  the  body,"— has  referenoe  to 
a  claim  made  tor  weekly  lodemrUty,  and  not  an  In- 
jury reeultInK  in  death.  Paul  v.  Xravelert  Ina.  Co. 
s  u  a.  A.  US.  lu  N.  7.  im 

'  In  a  certlflcat«  of  accident  InBuranoe  a  proviBloD 
that  it '-shall  not  extend  to  Injuries  of  whloh  tbera 
is  no  vMble  mark,  .  ,  ,  nor  extend  to  .  .  . 
aoddentat  .  .  .  death"  from  certain  caDsea, 
does  not  require  that  there  shall  be  a  visible  mark 
of  injuries  which  reeult  In  death.  Bgwenberxer  v. 
Quarantee  UuL  Aoo.  Amo.  U  Fed.  Bep.  ITS. 

In  an  action  on  an  aooldent  poUoy,  evldenoa  Oat 
tbe  inanrod  had  upon  his  person  bruises  and 
wounds,  evldenolng  that  be  Iwd  been  recently  In- 
jured by  external  vloleaoe,  and  that  snoh  Injurtes 
caused  his  death,  makes  out  a  prima  laeie  ease  of 
death  reaultlnff  from  bodily  Injuries 'thronsrh  ei- 
t«mal,  violent  and  aooldental  means."  Cronkhlt* 
T.  Traveleis  Ins.  Oo.  IB  Wis.  Ut, 


D,gH,zedr,yGOOgIe 


See  also  30  L.  R.  A. 


MlDNKSOTA  SUPREIU  COUBT. 


MINNESOTA  8UPBEMB  COURT. 


Cwper   CAR8TEN,  Betpt., 
NORTHERN  PACIFIC  R.  CO.,  AppL 


*1.  A  ronnd-trl|i  axenrslon  ticket  iu«d 
bj- the  piiT«lMM«r  In  p>iw  to  tha  BtMtlon 
nuned  tlierelii,  ami  then  aold  and  tTanarerred, 
no  mtrlotloiu  appMrlQK.  <•  valid  In  tbs  handi 
of  the  holder,  And  entitles  him  W  a  retnm  pas- 
wgv,  lubjeot  to  the  preeorlbed  llmltatlonB  M  to 
Ume.  eto. 

S.   And  wli«re»  Qondoetiir  of  M  train 


J  entitled  to 
ride  tberaon,  and  demand!  of  him  the  rasular 
fare  and  attempta  to  e]eot  Mm  by  foroafor  non- 
paTineot  thereof,  the  raDwar  oompaor  M  liuble 
la  daiD«c«a  for  the  anaolt,  and  the  Juir  In  aneas- 
ins  the  damagei  maj  oopaidei  Id  oonoeotloD 
thcMwItfa  tbeannoyanoe,  vexation  and  Indigtiltjr 


S.  Inwteh  enaction,  rtfcmfcgaar— tJtlng 
fkNHn  tlie  loam  of  a  job  ol  work,  oocaaloned 
bj  Ui  delay  at  the  gtaUon  at  vblob  he  wai  ot>- 
"0  leave  the  train,— iTeU.  too  remota  to  be 


(Novembeir  11.  lEKD 

APPEAL  br  defendant  from  an  order  of  Ibe 
Dl8(rict  Court  for  Crow  Wlog  County 
OTerniUag  Its  motion  for  Dew  tnal  after  ver- 
dict in  favor  of  plaiotiS  in  an  action  biouKbt 
to  tecover  daDaaeee  for  plainiift'e  alleged  for- 
cible and  onlanTul  ejection  from  defendant's 
tralD,    Bewrted. 

The  facts  are  sufScleDtly  stated  In  the  opin- 
ion. 

Meun.  John  C.  BnlUtt.  Jr..  and  TUdon 
K.  Belm«c  for  appellaDL 

Meurt.  J.  B.  Dod^Um  and  J.  N.  Trae, 
for  respondent: 

There  U  no  statute  In  Ibis  Btate  prohibiting 
the  purcbaM  and  sale  of  raOroad  tickets  by  In- 
dividuals, and  tbe  lej^  preaumption  it  tbat  the 
ticket  was  properly  issued,  and  property  there- 
in passes  by  delivery,  and  possession  is  evi- 
dence of  the  bolder*!  right  to  travel  on  the  rail- 

^»per  V.  Ftnntyttania  R.  Oo.  100  Pa.  261, 
302. 

The  verdict  was  a  low  ooe  and  is  fully  sus- 
tained UDder  the  liability  of  a  master,  as  an- 
nounced In  — 

OMf)  V.  Minneapolit  A  Bt.  L.  R.  Co.  ^ 
Ulnn.  297;  Shepard  v.  Ohieago,  R.  L  A  P.  B. 

*Head  notee  by  TufDiRBCBOB,  J, 


Co.  11  Iowa,  64:  Steteart  v.  Brookiffn  A  0.  R. 
Co.  90  N.  T.  688;  Htiffora  V.  Grand  Rapidt 
ALB.  00.1  WesL  Rep.  850,  M  Mich.  631. 

Vanderbarch.  J.,  delivered  the  opinlou 
of  tbe  court. 
The  derendant  in  August,  1888,  Issued  ex- 

CursioD  possvnfcer  tickets  from  Detroit,  in  this 
Slate,  "  to  MinneapoliB  and  return,"  to  be  used 
wllliln  a  lime  limited,  but  without  restrictions 
as  to  transfer.  The  plalotiCf  purchased  on«  of 
these  tickets  at  second  haodoi  a  reltwaj  ticket 
broker,  and,  In  confonnitj  with  tbe  usage  of 
the  Company,  bad  it  stamped  by  the  defend- 
ant's agent  at  the  depot  In  Uinneapolis,  and 
thereupon  presented  it  to  tbe  baggagemnn, 
who  punched  it  and  checked  his  hajigBge;  and 
within  the  time  limited  plaintiff  took  passage 
on  a  regular  passenger  train  from  HinneapoTii 
to  Detroit,  While  on  the  wav,  and  brffum 
reaching  Brainerd,  an  intermediate  otatlon,  hia 
ticket  was  examined  by  on  agent  of  the  Uom- 
pany,  who  is  styled  a  "  ticket  exchanger,"  and 
acted  as  an  assistant  to  the  regnlw  conductor, 
and  who  notified  tbe  plalnW  that  bis  ticket 
was  not  good,  on  tbe  ground  stated  by  him 
that  it  was  bought  at  a  "  scalper's  office.* 
He,  however,  tooK  up  and  retained  the  ticket, 
and  refused  to  return  it  to  the  plalotlff.  Tho 
regular  conductor  soon  after  came  along  and 
demanded  plaintiff's  fare,  and,  when  informed 
what  bad  been  done  by  the  exchanger,  also 
stated  tbat  tbe  ticket  was  not  good,  and  notl- 
fled  him  that  be  would  have  to  leave  the  train 
unless  be  paid  bU  fare,  and  soon  after  eatna 
back  accompanied  by  two  Iirakemen,  as  tbe 
train  was  approaching  a  station,  for  the  pur- 
pose, as  the  evidence  tends  to  show,  of  elect- 
ing plaiDliff  from  that  train.  They  took  him 
by  the  shoulder  and  led  him  to  the  door  In 
presence  of  the  passensers,  when  a  stranger 
paid  his  fare  to  Brainerd,  at  which  place  the 
plaintiff  volunlarJIy  left  the  train.  Plaintiff 
acted  under  compulsion  when  leaving  bis  seat 
when  ordered,  but  made  no  tesistance,  and 
there  was  in  fact  no  violence  or  vindictive  of 
abusive  language  used. 

1.  Tbe  evldeoce  is  sufficient  to  show  that 
the  ticket  was  genuine  and  was  good  for  one 
passage  from  Hinneapolis  to  Detroit  as  a  re> 
turn  ticket,  end  that  it  was  wrongfully  taken 
away  from  plaintiff  and  appropriated  by  tbe 
agent  of  the  defendant.  The  ticket  was  trans- 
ferable Iq  tbe  absence  of  any  restrictions  in  th< 
ori^Dsl  contract  of  sale,  and  was  valid  in 
plaintiff's  hands.  The  conductor  was  fully 
advised  of  Ibe  facts  In  tbe  case,  which  be  could 
verify  by  reference  to  his  a&jlstaut  on  tbe  asina 


KOT>.— 2Jn>uiHon  «f  wutnoer. 

t  the  ooQductor  tore  off  the  wronf  half  of 
-trip  Doket  and  on  the  return  trip  the  other 
s  refused  and  the  peasenffsr  was  ejected,  the 
r  was  held  liable.  LakeErle  &  W.  B.  Co. 
V.  Fix,  88  Tnd.  SSL 

Tbe  bolder  ot  a  tJoketlmiB^t  of  a  person  not  au- 
thorised to  sell  Hoketa  Is  nevertheleaa  entitled  to 
rlda  thereon.  It  It  be  good,  and  an  expulsion  will  be 
UlesaL  Bleeper  v.  Femuylvanla  &  Oo.  100  Pa.  SD, 
«  L.  a  A. 

.     See  also  13  L.  R.  A.  6»e;   16  L.  R 


An  ezounlon  ticket  ^ood  upon  Its  faoe  tor  a  i 
talD  day  irtU  not  entitle  the  holder  to  travel  n 
a  different  day,  and  a  rafunl  to  pay  tare  In  ! 
oaae  will  Justify  tlie  eipulston  of  the  p 
UoBlioy  V.  Railroad  Co.  T  PhOa.  US. 

Bound-trip  Uokela.  See  tut*  to  Wlsbtoan  r. 
ChlouoftN.  W.  U.Co.  (Wia.l>L.R.  A.  18S. 

EipulslonofpaaenEer  from  train.  See  nob*  to 
South  Florida  B.  Co.  v.  Blioa<ta  iVIa.)  8  U  R.  A.  THt 
MoQowen  v.  Uormn!  Louisiana  A  T,  B.  A  8L  OOk 
(1^1  B  I.  a.  A.  aiT. 


..Coo^^lc 


IBM. 


UjUic&bbtkb  &  IiAWRiKCB  R.  Co,  T.  ConooBS  R.  Co. 


4nlii.  Bis  conduct  la  requiring  tlie  platntlfC 
«o  leave  tbe  iwln  wrb  therefore  wrongful. 
BvTitRam  V.  Grand  Tnink  R.  Co  OS  Me,  803. 

3.  It  is  HD  action  «ouiidliig  fn  tort,  Hud  we 
think  the  plainlifl  entitled  to  clnlm  damans 
for  tbe  wroii/r  anil  tnjurf  dooe  bicn,  m  addition 
to  tbe  price  of  the  ticket,  Ibmigh  no  particular 
losa  or  special  injur;  10  his  person  was  shown. 
The  evidence  tended  to  prove  that  the  agenta 
«I  tbe  defendant  laid  bands  on  bim,  and  were 
proceeiiing  to  eject  him  bj  force.  If  necessary, 
from  the  car.  wliich  was  fnl)  of  panaengers. 
The  fact  tbat  be  escaped  personal  violence  by 
Donrefiialance  doe«  not  deprive  bim  of  bis 
right  of  action;  and  the  jury  were  entitled  to 
consider.  Id  connection  with  (be  pbjslcal  acts 
of  tbe  conductor  in  wrongfully  itllempting  to 
eject  him.  the  annoyance,  vexation  and  morti- 
fication suffered  by  bim,  and  tbe  indicnlty  put 
upon  him.  OAieago  d  A.  R  Oo.  v.  Kiaga.  48 
Bl.  864:  8  Buth.  Bam.  712,  715;  8  Beacb,  Bait- 
fray  Law,  ^891. 

But  tbe  Jjury  must  be  governed  by  tbe  evi- 
dence, ana  the  demngcs  assessed  must  be  ap- 
Eropriale  to  tbe  nature  of  the  case,  which  will 
B  DiodiSed  by  the  circumatances,  such  as  the 
presence  or  absence  of  personal  malice,  actual 


violi 

Chieago,  B.  A  Q 


and  threatening  or  insulting  laneunge. 

B.  *  Q.  H.  Co.  T.  P<wkt,  18  111.  «0, 

Am.  Dec.  m,  CIS.  1 


llie  instruction  given  by  the  court  to  Ibe 

jurv  that  if  the  conductor  took  up  tbe  ticket, 
and  failed  lo  give  any  excuse  for  bis  refusal  lo 
return  the  same  to  plalntilT,  and  no  excuse  ex- 
isted, they  might  presume  that  he  acted  ma- 
levolently, and  with  &  tyrannical  and  oppresa- 
ive  motive,  andmlght  award  him  "any  amount 
ot  damajres  tbat  is  proper  not  exceeding  the 
sum  ot  11,000,"  was,  ne  think,  in  view  of  the 
evidence  in  tlie  case,  erroneous,  and  likely  to 
mislead  the  Jury  as  to  Ibe  extent  of  their  dis- 
cretion on  Ibe  question  of  damages. 

a  Tbe  plainliO  was  permitted,  against  the 
objection  of  the  defendant,  lo  prove  that,  by 
reason  of  bis  delay  at  Braloerd.  he  lost  a  job 
of  threshing  at  Detroit,  for  which  he  expected 
$9.35  per  day.  He  testiSed  tbat  be  was  de> 
talned  there  for  a  week  for  nant  of  money  to 
go  any  further,  and  this  alleged  loss  the  jury 
were  allowed  to  consider.  This  waa  error. 
Such  damages  are  too  remote.  Tbey  cannot 
be  considered  tbe  proximate  result  of  the  al- 
leged wrongful  act  of  the  conductor.  There 
must  have  been  several  other  independent 
causes  to  which  tbe  same  result  mignt  bavo 
been  referred.    Brown  v,  Oammingt,  1  Allen, 

6oa 

Ord&rmtTtd. 


NEW  HAMP3HIRB  SUPREME  COURT. 


lUANCHESTER  A  LAWRENCE  R  CO. 

0. 

CONCORD  R  CO. 
( N.  H ) 

1>  In  CM«e  of  »  tranaactlon  whleta  Is 
■tmplr  ultra,  vlrsa  neither  pa.rtT  will  b« 
Iwftrd  to  allege  It*  Invaltdltr  while  re- 
taining Ita  fmlta.  Limitation  of  the  oontntctual 
power  of  ■  corporation  docs  not  prevent  It  from 
maklDB  restitution  of  moner  or  prupert;  ob- 
tained under  an  unautbortied  ooDtraot. 

S>    CantrBctabetweenrlvalaiul eompet- 


iWhlch  p 


other  reason  of  public  poller  why  the  ootnta 
■bnuM  refuse  to  arant  retlel.  ■  parly  wlio  hsa  re. 
celvi-d  anrthlng  under  li  from  tbe  other  purtx 
and  baa  ^ed  to  perform  on  bi*  part  mustao- 
oount  to  the  ottaar  for  what  he  has  received. 
S.  A  claim  of  exemption  from  dlseorerr 
on  tba  gronnd  tluit  It  irtnild  fix  a  penal 
Uablll^  upon  tbe  partr  oanaut  be  sustained 
where  a  proeaoutlon  for  tba  pennit;  Is  already 
barred  bj  tbe  Statute  of  Umltatlona. 


(Hanb  U,  leooj 


&  discovery,  for  an  ac- 


plainllS'a  railroad   properties    under   various 
wiDBio  the  ;  contracts  and  leases  and  for  a  return  of  certain 
notvoldas  ,  ^f  guch  properties  to  plaintiff.     Oo  pleas  and 
I  demurrer  to  bill  and  dtmurrers  to  pleas.     De- 
"*•■  I  muntrt  to  plea*  tuitaiiud.     Dtmurrer  to  bill 


tmnaportatlon  above  the  standard  of  fair  oom- 
penMdon  (a  violate  au7  duty  that  I  — 
pubUe  from  pon-oompetlns:  roada, 
against  pubiia  polior. 

8.   Amllroad  oompanr  whiol 

to  operate  a  riviU  and  competing  line  j  overruled. 
Bnder  a  prior  eontracit  after  the  pae-  PUiutitt  and  defendant  were  In  18M  rival 
■age  ofa  atatnte  prohlMtlnK  aneh  eon- 1  and  competing  railroad  companies.  On  Uc- 
traetB  and  making  the  oompenj-whtob  operatea  tober  4  of  that  year  tbev  entered  into  an  agree- 
*riva]tl»sobJ«»topeD.IW^^o»ghi>icb<»n.   n,^ojl,„„hicli  plaintlfTs  corporate  propSrty, 

latter,  not  being  <n  port  dslbita,  to  entitled  to  an  1  a  'wn  <>'  J"'"-     The  considetBtion  for  tbia 

eqaliableshara  of  tbe  earnings.  lease  was  an  agreement  lo  divide  Ihe  net  eam- 

4.   If  an  agreement  la  legallr  void  and  I  '"e*  <>'  tbe  two  roads  amongthelr  stookhoidera, 

nnenftn^1>le  by  r«son  of  some  statutory  .  i"  »  ce^*'"  ^ni«nner  agreed  on.     Under  this 

or  common-law  prohibition  whioh  does  not  In- ;  agreement  the  defendant  took  posseasioo   of 

.  volve  any  positive  ImmoraUty,  and  thei«  k  no   plaintiff's  proper^  andretaioed  tbe  MUUeuniMr 

4L.R.A.  M  , 

See  tlw  SS  L.  R.  A.  664. 


Niw  HAimmRB  Sdfsbkb  Coubi, 


theorlglDal  uieement  and  HTcral  Bup^menu 
ttiereto  uattl  Julj  1, 188T,  when  plaintiff  ceased 
to  carry  out  the  contract*  and  demanded  and 
received  from  deteadoJtt  tbe  Independeol  poa- 
aeaaion  of  its  road. 

In  1888  tbU  bill  was  filed  for  a  diicoTery  and 
acconDting  of  the  proflta  made  by  defendant 
while  operating  plainiiiTa  road  under  the 
ureementa.  f  or  arelorD  of  some  of  the  property 
which  defendant  was  allied  to  have  unlaw- 
full;  retained  in  Ita  poeaeasion  and  for  a  detei^ 
minadon  of  the  righu  of  tbe  leapectiTe  partlea 
)n  certain  other  property. 

Tbe  further  facta  aufflciently  appear  in  the 
opinion. 

Meur*.  Ohmrlea  H.  Bonia,  W,  S.  Iikdd 
and  Fletehar  L«dd,  for  plaintIB: 

The  Ccmcord  Railroad  haa  been  from  be- 
glnnlDg  to  end  Che  prindpal  law-breaker,  the 
party  taking  advantage  of  Ita  relationa  with 
the  plaintiff  corporation,  and  the  power  thero- 
by  acquired  and  maintained  by  U  over  that 
coiporation,  to  promote  its  own  acbeinea  and 
enterprises,  and  therefore  the  two  parties  are  not 
in  pari  delicto,  whaievei  meaning  be  given  to 
the  word  delietvm. 

SmilA  V.  Cuff,  6  Haule  &  B.  ISS;  8miA  ▼. 
Bnmigg,  a  Doug.  686,  note;  Whita  v.  FranlOin, 
Bank,  22  Pick.  181;  Woroeiler  v.  Eaton,  11 
Uass.  868;  Bchemerharn  v.  Talman,  H  N.  Y. 
98;  Traoy  v.  Talnage,  14  N.  Y,  189;  Jae^etv. 


WhiU  V.  Fran/,-lin  Bank.  32  Pick.  186;  l-brd 
V.  Barnnslon,  16  N.  Y.  28S;  0«6orn«  v.  Wti 
liami,  18  Yen.  Jr.  879;  Harrington  v.  Grant, 
54Yt.aB6. 

The  plea  of  wftra  vtre*  should  not  prevail, 
whether  interposed  for  or  against  a  corpora- 
tion, when  it  would  not  advance  justice,  but 
wotjd  perpetrate  a  wrong. 

Ckieago  A  A.  R.  Co.  v.  Dtrka,  1  West.  Rep. 
636,  103  Ind.  S20;  Whitney  Arm*  Co.  t.  Air- 
tow,  63  N.Y.  68. 

The  law  sustains  a  defense  of  this  nature  only 
when  an  Imperative  rule  of  public  policy 
requires  iL 

Wright  T.  Pipe  Line  Co.  101  Fa.  S04.  See 
also  Steam  Nan.  Co.  v.  Weed,  IT  Barb.  8T8; 
Union  Sat.  Bank  •*.  Matthew,  98  D.  8.  621, 
25  L.  ed.  188;  Sawr  Lake  Bank  v.  Nerth,  i 
Johns.  Ch.  870,  1  N.Y.  Ch.  L.  ed.  871;  Oheeter 
OUut  Co.  •v.DetoBii,ia  Mass.  94;  Unioa  Gold  Min. 
Co.  V.  Bocks  Mountain  Nat.  Bank,  96  U.  B. 
640,  24  L.  ed.  648;  Standard  Oil  Oo.  t.  BoofiM, 
16  Abb.  N.  C.  872. 

A  private  corporation  cannot  be  aDowed  to 
Interpose  such  plea  where  its  contract  baa  been 
performed  by  the  other  party  and  the  corpora- 
tion has  had  the  benefit  of  the  contract  and  ita 
performance. 

Camdtn  S  A.  S.  Co.  r.  Majfi  Landtjig  A  B. 
S.  O.B.  Cb.  4Cent.Bep.  801,48N.  J.L.  680; 
Denver  F.  Int.  Co.  v.  MeCldland,  9  Colo.  11; 
WhUneg  Arm*  Oo.  v.  Barlou,  83  N.  Y.  82; 
flaU  Mfg.  Co.  T.  Amarican  R.  S.  Co.  4& 
Mich.  881;  (m  Creek  A  A.  S.  R.  Co.  v. 
FtRTiti/ltiania  Tranip.  Oo.  8S  Pa.  160;  Brad- 
ley  T.  SaUard,  5C  111.  413.  417;  Ohio  i  M. 
R.  Co.  T.  MeCarlAy.  98  U.  8.  358,  887.  84  L. 
ed.  698,  6B6;  Pneunuitii)  Oat  Oo.  v.  Berry,  IIS 
U.  &  823,  827,  28  L.  ed.  1008;  Union  Water 
9L.B.A. 


Oo.  f.  Murfhi^i  FJat  Flumitif  Co.  SS  Cal.  620; 
State  Board  qf  AgrieuUun  v.  Citiien*  8t.  R, 
Co.  47  Ind.  407;  JfittoJury  PttroUntn  Oo.  t. 
Weave.  27  Ohio  8L  843,  S53;  Slater  Woolen  Oo. 
V.  /jimi,  8  New  Eng.  Rep.  448, 148  Mass.  420- 
HaU-7.  Parte,  aiH.BLIiiNortonv.  Derry  Jiat. 
Bank, UN.  E..SSd:  Ftirieh  v.  ffiieeiw,  32N.T. 
494;  Dartt  v.  QaU,  83  III.  137;  Ward  v.  Johneon, 
96  IlL  316;  Pioria  A8.R.C0.  v.  Thompion.  lOS 
IlL  167;  aUamboal  Oo.  v.  MeOutcheon,  18  Pa. 
18;  Tory  v.  EagU  Lock  Oo.  47  Conn.  141;  i>» 
Oroff  V.  American  Linen  l^ead  Oo.  31  N.  Y. 
134,  127;  Underaood  v.  SeiBVoH  Lyerum,  S  B. 
Mon.  12B:  SovlAem  L.  Int.  A  T.  Co.  v,  Lanier, 
H  Fla.  110. 166;  Cliieago  Bldg.  Soe.  t.  CroweU. 
66  111.  458;  Pine  Grow  Twp.  v.  Taleott.  8S  D. 
8.  19  Wall.  666.  678.  23  L.  ed.  237.  283;  Rut- 
land dtR  R.  Ca.  V.  Proctor,  26  Vl.  93;  Prai- 
rie Lodge  y.  Smith,  SB  Hiss.  801.808;  BileA- 
eoek  T.  Oaleetton,  96  U.  8.  841,  S51,  24  L.  ed. 
659,  663;  Oftipee  H.  JbW.  Mfg.  Co.  v.  Oannow. 
H  N.  H.  390.  818-827;  Pierce,  Railroads.  51» 
et  teg.;  Waterman,  Spec.  Perf.  ^  336;  Hor«- 
wetz,  Priv.  Corp.  §g  648-658,  689-699. 

The  contracts  under  which  tbe  Concord 
Railroad  controlled  and  operated  the  Manches- 
ter &  Lanrence  Railroad  were  not  aecesBarily 
illegal  because  contrary  lopublic  policy. 

Bare  t.  London  A  Jf.  W.  R  Co.i  Johna.  A 
H.  80;  1  Redf.  Railways,  g  146.  cl.  3. 

There  is  notbing  In  the  Statute  of  1867  to 
preclude  plaintiff  from  having  a  fair  and  Just 
selltement  with  tbe  Concord  Rosd  as  to  the- 
matters  and  thio^  in  which  both  corporations 
are  pecuniarily  interested,  ariainz  under  and 

rwlng  out  of  the  control  and  management 
the  latter  corporatloo  of  the  former,  after 
Itspassage. 

See  Foulke  t.  San  Dieno  *  0.  8.  P.  R.  Or. 
61  Gal.  865;  Philadelphia  Loan  Co.  v.  Toamtr, 
18  Conn.  268;  Fangborn  v.  Wettltilee,  36  loira, 
H6;  Pratt  v.  Short,  79  N.  Y.  445;  Pratt  v.  Bat- 
<m,  79  N.  Y.  449;  Farmert  T^  A  T.  Co.  v.  fiK. 
Joteph  *  D.  C.  R.  Co.  1  McCrary,  247;  Barrit 
V.  if«»nri».  53  U.  8. 13  How.  79, 18  Ued.  901;^ 
Bmediteh  v.  Nea  England  Mul.  L.  Int.  Co.  3 
New  Eng.  Bep.  338.  141  Mass.  393;  Bolden  v. 
Upton,  134  HasB.  178;  PrinM  v.  BigMA  St. 
Baptiit  Ohureh,  2  West  Rep.  621, 20  Mo.  App. 
833;  CurlU  v.  Leavitt,  16  N.  Y.  14;  Brooke  t. 
Martin,  m  C.  8.  8WalL70,  17  L.  ed.  782; 
Sharp  T,  Taylor,  %  Phill,  Ch.  801;  itenfcr* 
Bank  v.  Union  Bank,  88  U.  B.  16  Wall.  488. 
31  L.  ed.  478;  Cook  r.  S/ierman,  80  Fed.  Rep. 
167;  Wettem  U.  Teleg.  Oo.  v.  (Tnion  Pae.  R. 
Co.  1  McCrary.  668;  Wellt  v.  MeOeoeh.  71  WU. 
196;  GilUam  v.  Braton,  48  Min.  641,  664; 
LtKi*  V.  Alexander,  51  Tez.  G78,  588;  Whitnqt 
7.  Peay,  24  Ark.  33;  PAHadelMa  Loan  Uo.  t. 
Towner,  18  Conn.  %&;  Berkthirt  r.  Beant,  4 
Leigh,  22S;  DeLeon  y.  Traeino,  49  Tex.  88; 
Pfeufer  v.  MaiOty,  M  Tex.  464;  Cook  v.  Sher- 
man.  30  Fed.  Rep.  167;  Amtriean  U.  TUff.  Co. 
V.  Union  Fae.  B.  Co.  1  McGnrj,  188;  Atteit- 
tie  A  P.  Tdeg.  Co.  t.  Union  Foe.  R  Oo.  Id, 
641;  Wettem  U.  TVeg.  Oo.  v.  Bitrlingtm  A  8. 
W.  RO0.S  HcCrary,  ISO;  Tfaiant  1.  BOiott, 
1  Boa.  A;  P.  8. 

Metsre.   J^m _ 

E.  BrftDch,  also  for  plaintiff. 

Metirt.  Cha.Be  A  Strecter  and  9.  B. 
Btuiton.  Jr..  for  defendantt 


,y  Google 
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Haxoibstkb  a  L&wbbmok  R  Co.  t.  Concord  K  Oo. 


A  contract  beyond  Iheir  corporate  powei  to 
make,  bj  wbich  milraod  companies  deprive  the 
public  of  the  benefllB  of  competillon  between 
tbem,  is  illegal  as  creating  an  unauthorized 
monopoly. 

Bitteil  V.  SUaifian  Bovthem  A  N.  I.  B.  Oo. 
SSN,  y.  858;  Ptnria  d>  R.  I.  R.  Co.  v.  Oxii 
Valley  Min.  Co.  68  Dl.  489;  Stoto  v.  Earlfirra 
A  N.  H.  B.  Co.  29  Conn.  6S8;  Staeart  t.  3rie 
a  W.  TrsTup.  Go.  17  Minn.  899. 

The  purpone  of  the  Act  of  1667  was  to  pre- 
venLthe  increase  of  the  charges  of  rival  and 
competing  roade  beyond  what  might  be  ei- 
peciedunderlhe  influence  of  a  free  rajmpelilion. 

OurritT  T.  Concord  R.  Oorp.  48  N.  H.  321. 

The  penalties  imposed  hy  it  Imply  a  prohlbi- 

[.  l«t;  Favor  v. 


tion. 
BiftttetU  T.  MeUnOg,  19  I 


BvrbanJt.  10  N.  H.  877;  f.ev>iiy.  WeleA,  14  N. 
H.  294;  Wi'liamt  -r.  Tapfn,  28  N.  H.  B8B,  890, 
»91;  Brae/!et  v.  Bbgt,  88  N.  H.  364,  267:  Fank 
r.  QaiUvan,  49  Codd.  124i  AlUn  t.  Uavltt.  IS 
Pick.  79;  MUUrt.  Fett.  1  Allen,  434;  Mandd- 
bauin  Y.  Gregon'c/i,  17  Nev.  87,  45  Am.  Rep. 
438;  Dillon  v.  Allen,  48  Iowa.  899,  26  Am.  Rep. 
145;  ffiwrfjv.  Jrm<(rnBff.  64  A1*.  100,  2S  Am. 
Rep.  671,  and  Tiott;  Seidenhendor  v.  CharUi,  4 
BerR.  &R.  IBl,  8  Am.  Dec.  68;i;  2  Add.  Com. 
1147.  and  note;  Robyy.  H'«{,4N.  H.  285;  DSaB 
T.  Metealf,  6  N.  H.  896;  Hliu  t.  Brainard, 
41  N.  H.  350;  Smith  t.  Godfrey.  28  N.  H.  879. 

To  aaj  that  either  jiarty,  notwlthatnoding 
the  coniracta  were  prohibited  under  such  pen- 
alties, can  invoke  the  aid  of  the  court  to  adjust 
controver^ea  arising  out  of  such  prohibited  and 
illegal  action,  la  to  say  that  the  court  will  pun- 
tab  nicbllle^l  action  with  one  hand,  while 
vith  tba  other  it  apportiona  the  result  of  it  be- 
tween tbe  guilty  parties.  Both  the  parlies  have 
knowingly  acted  In  violation  of  the  law, 
and  the  purpose  of  tbe  Act  to  protect  tbe 
public  from  tbe  destruction  of  competition  by 
•uch  cODlracts  as  the  parties  made  would  b« 
wholly  thwarted  unless  the  contracla  are  held 
Toid. 

mUer  T.  Pott,  1  Allen,  4S4;  Pi»-tter  v.  Tay- 
hr,  5  Bam.  A  Ad.  887;  BmitA  t.  Ai-nold,  106 
Mass.  269. 

In  reference  to  an  acta  or  contracts  which  are 


tbe  pubU 
^anied  i 


Soiibeganliial.  Bank  y.  WaUaee,  61  N.  H.  24, 
98;  Pars.  ConL  673,  746;  Ward,  Pol.  Cont. 
SS2.8S3;Bish.ContgS  155,156,458, 497:  Met. 
Cont  356;  Ben].  Sales,  §  530,  and  numerous  su- 
thoritlea  in  note;  Bish.  BtAl.  Crimes,  §  254;  7 
Wait,  Act  and  Def.  64;  WAeeUr  v.  Ruuea.  17 
Haas.  257;  Robetony.  FrtncA,  laMet.  24;  Paltes 
T.  Greely.  18  Met  284:  White  t.  Bom.  8  Cush. 
448;  WiUianu  t.  Cheney.  B  Gray,  21 S;  Lnrned 
y.  Andrewt,  106  Mass.  485,  487;  Concord  v. 
Deianey.  68  Me.  809, 816;  Fank  y.  GaUiinn,  49 
Conn.  124;  Lyemning  V.  ln».  Co.  y.  WHsU,  65 
Vt  686,  533;  Billon  v.  AOen.  lupra;  Allen  v. 
Deming,  14  N.  H.  188,  138:  Bmith  y.  Bean,  15 
If.H.6TI;rameyy.J''reneJi.  19  N.  H.  283, 238; 
Lrae/i  v.  Tiltoti,  40  N.  H.  478;  Welih  y.  CuUer. 
44  N.  H.  561;  Mo*a  v.  Julian,  46  N.  H.  60; 
Riehard*  t.  CWumMii,  60  N,  H.  96,  98;  (70- 
•  L.R.A. 


;  man  t.  Berry.  59  N.  H.  62,  04;  WiVlnmt  y. 
fiw(i"np«,ld.373:Cftfn«({ev.7'«Aa/i,e8N.H.lll». 

Where  tbe  purpose  is  to  prohibit  an  act, 
there  is  no  power  in  tbe  court  to  allow  the  set 
to  be  the  foundation  of  a  right  torecover,  (or 
this  would  be  jvi  d-irt,  and   not  ju»   dietne. 

l-emt  v.  Weleh^A  N.  H.  294, 898;  Bish.  Co.it 
§497.  Seoalso  ffood?«'r(/.v.  &nne«,48M.  Y. 
278. 

Separate  brief  of  Mr.  J,  H.  Benton,  Sr^ 
for  defendant: 

A  corporalloo,  by  making  and  pcrfonnfng  a 
contract  wholly  beyond  its  power  to'makeor 
to  ratify.  Is  not  eslopped  to  deny  Its  capacity 
to  make  or  ratify  tbe  cuntract 

PenniyUtania,  D.  it  if.  S.  ITav.  Oo.  t.  Dan- 
dridge.  8  0ill&  J.  819. 

Legal  capacity  cannot  be  given  or  enlarged 
by  estoppel. 

Loiedl  y.  DanieU,  S  Gray,  168;  Farmingtmt 
Nat.  Bank  y.  Rvzi^l,  60  N.  H.  189;  iVnflox* 
8m.  Bank  v.  Banhom,  Id.  008;  Merriam  v.  Boo- 
ton,  C.  A  F.  R.  Co.  117  Mass.  244;  dtitent  Bav. 
<*  L.  Auo.  y.  Topeka.  87  C.  S.  30  Wall.  656, 
667,  22  L.  ed.  400.  493. 

When  an  act  is  utterly  beyond  the  power  of 
a  corporation  to  do  or  ratify  it  Is  void  in  teto, 
and  tbe  corporation  may  Kt  up  that  fact 
against  a  suit  upon  it 

^t'lun  Diteh  Oo.  v.  Zellerbadt,  87  Gal.  648, 
579;  Rood  y.  iftte  Tork  d  Jf.  B.  R.  Oo.  28 
Conn.  1,  as  Coon.  600;  fmith  v.  Alabama  f,. 
.  Ins.  A  T.  Co.  4  Ala.  556:  Montgomery  Oitf 
Oovneily.  Montgomeri/  rf  W.  PI.  B.  Go.  31  Ala. 
76;  I.itlleisort  y.  Davit,  60  MIbs.  403;  Satehet  y, 
Mallery.  64  Miss.  499;  Orr  y.  Lacey.  2  Doug. 
(Mich.)  aSO;  WHion  v.  Oven,  SO  Mich,  474;  Oer- 
mantown  Mut.  F.  In*.  Co.  v.  Dhein.  J8  Wia. 
420;  Rccltater  In*.  Co.  v.  Moaiin.  13  tflnn.  59; 
WePhereon  y.  Foster,  48  Iowa,  48. 

No  recovery  can  be  had  upon  such  a  title  aa 
the  plaintiff  here  sets  up. 

Downing  y.  Mt.  Washington  Road  Co.  40  N. 
H.  280;  Pearte  v.  Maditon  d  I.  R  Go.fSZC.  8. 
21  How.  441,16L.ed.  184;.A»)»urs>ii.  a  A  I. 
Co.  y.  RieJie.  L.  R.  7  H.  L.  668;  TAoinna  y.  Weet 
Jersey  R.  Co.  101  U.  8.  71,  25  L.  ed.  O.W;  York 
&M.L.R.  Oo.  y.  Winani.  00  D.  8. 17  How.  80, 
15  L  ed.  97;  -Oteti  v.  (M  Colon}/  B.  Oo.  131 
Mass.  aOS. 

These  contracts  which  the  plaintiff  counta 
upon  and  seeks  the  aid  of  the  court  lo  enforce, 
are  contracts  which  it  is  conceded  were  made 
for  the  purpose  of  preventing  competition,  and 
thereby  creating  a  monopoly,  and  are  thus  not 
only  prohibited  by  the  common  law  and  th« 
charters  of  the  cootractlng  corporations  in  the 
sense  of  being  ertra  tiire*,  and  contrary  to  lb* 
intention  of  the  Legislature,  but  are  aW  con- 
trary to  public  policy  and  illegal  in  tbemeelres. 

Aihiiury  R.  O.  d  J.  Go.  v.  JHehe.  L.  R.  7  H. 
L  668;  OitanyanT.WineAettor  Arm*  Co.  108 
D.  S.  861.  26  L.  ed.  B89:  Oardou  v.  Sieifl,  113 
Masa.  260;  Dunham  v.  Prt^,  120  Mass.  289; 
Erana  v.  Biehardton,  8  Meriv.  469, 

Tbe  plaintiff  stales  the  Illegal  contracts  as  ita 
title  to  recover,  and  tt  can  make  out  Its  caae 
only  through  the  medium  and  by  the  aid  of 
tbe  illegal  contracts  and  transactions  thereun- 
der, to  all  of  which  It  was  itself  a  party  with 
the  defendant    Tbe  plaintiff  a  '   '  ------ 

are  therefore  in  pari  delielo. 

Bimimn  v.  Bhm,  7  Taunt  Mk 


,y  Google 


Nxw  HumaiBH  SoFSBiot  Goukt. 


No  conrt  shall  aid  men  who  f  oond  their  cauae 
of  artfoD  upoD  Illegal  acls. 

Sobs  V.  Welt,  i  N.  H.  28S,  290;  Wuktv.  HiU, 
88  N.  H.  189;  BaboKk  t.  Thompien,  8  Pick. 
446;  ^oreetter  v.  Baton,  11  HaK.  868;  Bnelen- 
btnder  T.  Charle*,  A  Serg.  &  R.  ITS;  Ohio  L.  & 
r.  Ci>.T.  JfmAnnto/n*.  it  r.  ttt.  11  Horoph.  11. 

A  contract  agaloet  public  policy  ia  roid  aa 
much  aa  one  againat  a  poaitire  alalutory  prohl- 

AlUa  T.  Demtng,  i*  N.  H.  188, 140;  AntfA  t. 
Bramlev,  2  Doug.  690,  iu>te/  FuUer  r.  i^anw, 
18  Pick:  472.  4^;  Cook  t.  S^mnan,  90  Fed. 
l.op.  167;  Owe  v.  GerrUh,  16  Pick,  40;  JVum- 
fcrS  ▼.  TiYfain.  21  N.  H.  188;  Blatdtl  t.  ^bu>2«, 
ISO  Haas.  447;  Tirrea  t.  .Piwmiin,  189  Maas. 
297;  Fmor  t.  FhUbridk,  7  H.  a  826, 840;  JVino- 
frHrvAT.  Ot^atian, 4 Cow.  840;  SayUtt.  8ayU*, 
3t  N.  H.  812;  SmiM  r,  7Vwn*m(f,  100  Haaa. 
600;  FarmwiHi  t.  Bemmtr,  1  Allen,  494; 
0Mnui!v  T.  Cook.lM  HaB8.6Cl;  Woodruff -r. 
WertlmartA,  188  Haaa.  814;  Sileomb  v.  ff'saeer, 
186  Maaa.  806;  Allee  y.  Finlt,  76  Mo.  100;  Bffrd 
V.  i/ififAM,  84  ni.  174;  Pkippen  y.  Bliekttfy,  8 
Met.  884;  Oibb*  *.  Bmith,  IIG  Maaa.  693;  Bel- 
loot  T.  £va*«U,  90  N.  H.  437;  UujUinglm  v. 
Bardaell,  46  N.  H.  492;  WaOtar  y.  OtgooA.  98 
HaaiL  8^;  met  v.  Foix/,  118  Maaa.  IM;  ifrai 
rari  OnU.  fl.  Cfa.  t.  Lockaaoi,  84  U.  S.  17 
Wall.  867. 91  L.  ed.  027;  Alger  t.  TAoeAw,  ID 
Pick.  51;  TagU^  t.  Blanohard,  18  Allen,  870; 
£^tt«r»  Btp.  Go.  T.  jrcttrw.  60  N.  H.  198;  F¥oit 
V.  Belmont,  0  Allen,  163;  itfnnAaS  t.  BaUimer« 
AO.R.OO.  67  U.  S.  10  How.  880, 14  L.  ed.  962; 
Runt  y.  Ftv»t,  4  Cuah,  64;  Whitt  t.  Bunt^r,  28 
N.  H.  IBS. 

A  contract  betneen  two  ratlroad  corpora tJona 
io  operele  Iheir  roada  losetlier  for  the  pnrpoae 
of  desiAylog  the  Dalunu  and  fair  competilion 
between  Ibem,  and  tboa  incieaaing  the  latea 
thereon  to  the  pubUc,  la  void. 

Redt.  RaflnaTa,g  16,  p.  46;  /.<wv.  Omntei- 
ieut  a  P.  B.  S.  Co.  ^  S.  H.  870,  870;  8amp- 
nm  y.  Shnvi,  101  Masa.  146;  Bitlimi  y.  Palmer, 
0  New  Ehk.  Rep.  129,  146  Haaa.  474;  WhiU 
Mounlaint  li.  Oo.  y.  Battman,  84  N.  H.  124; 
Siekenm  v.  EnglitJt,  2  Hew  Eng.  Bep.  662, 142 
Masa.  979;  Oraltfard  t.  Wiek,  16  Oliio  Bt.  190. 

Abj  contract  In  Te8traint,n holly  or  partially, 
of  competition  Id  tlie  bualn«as  of  raltroodiuc  or 
teieBTapbiDg  la  iDjuriooi  to  the  public  and  U- 

Wentm  U.  IWm.  Cc.  ».  Amtriean  U.  TeUg. 
Oo.  66  Oa.  100;  Western  U.  TeUg.  Co.  v.  Ohi- 
tago  d  P.  B,  Co.  SO  111.  946;  Wttt  Virginia 
Tranip.  Oo.  y.  Ohio  P.  L.  Oo.  22  W.  Vs.  600- 
027;  Sayre  y.  LevuvitU  V.  Ano.  1  Dut.  148; 
8  Chkty,  Crlm.  Law,  1189;  Com.  t.  CarliiU, 
Bright.  (Pa.)  86;  Morrit  Bun  Oaal  Oo.  y.  Bar- 
day  Coai  Cb.  68  Pa.  178;  Booktr  y.  YanOmattr, 
4  Deoto,  846;  PeopU  y.  Fithor,  14  Wend.  9; 
Btx  y.  Jowntymtn  Tailon  iff  Oambridge,  8 
Hod.  n.  See  alao  Bayrnond  y.  LeaviU,  46 
Mich.  461;  Ar  t.  DeBerenger,  8  Maule  &  8. 
«8;  Bex  y.  Norrit,  2  Eenyon,  800;  1  Hank.  P. 
C.  chap.  80;  An  t.  Waddington,  1  East,  148- 
107;  Biah.  Crim.  Law  (Otb  ed.)  %%  637.  628. 

The  origin  of  th«  well-aettled  common-law 
rule  againat  monopollca  ta  found  in  the  cele- 
brated Com  qf  the  Moiiepoliet,  11  Coke,  80  b, 
where  It  waa  iield  that  any  Kract  of  the  crown 
producing  or  tending  to  produce  the  raising  of 
prices  of  staple  commodlilea  was  void  aa  an  in- 
•  L.B.A. 


Jury  to  the  pubKo.  After  thla  reatrlciJnn  tipon 
the  power  of  the  crown  waa  established  by  ilia 
couru,  individuals  attempted  to  acoompllsb  by 
corablnstions  among  themselTei  what  had  pro- 


comblnsllons  were  formed,  honerer,  were 
brought  before  the  courts,  they  look  the  same 
ground  with  reference  to  them  ttiat  they  bad 
previously  taken  with  regard  la  monopolies  un- 
der royal  greats,  that  is,  that  they  were  Injuri- 
ous to  the  public,  and  therefore  against  public 
policy  and  Illegal  and  void. 

Efferton  v.  OrownXoa,  4  H.  L.  Caa.  Ij  lew  ». 
Pun,  Wiimofs  Notes,  877. 

The  rule  was  thus  established  that  the  com- 
mon law  would  not  permit  any  peraon  to 
oblige  himself  by  contract  either  to  do  or  not 
to  do  anything  In  any  degree  clearly  injurioua 
'1  the  public,  hot  would  punish  such  a  contract 
aa  an  offense. 

I^rrutry.  Grata,  7  Blng.  748;  SktOMy.  PAfl- 
Un*,  64  m.  809;  NemtaAt  y.  HaU.  68  111.  172; 
mgary.F<mltr,9'EM\,,WSi;  AUhetanv.  MaUon, 
48  N.Y.  147;  Ouitei  y.  BaiUg.  6  Halat.  87; 
MiU*  V.  MiOt.  40  N.  T.  646;  Hannah  v.  Fife, 
37  Mich.  173;  Proeidmet  Tool  Oo.  v.  JVorrrt,  6B 
U.  S.  9  Wall.  46,  17  h.  ed.  668;  Bom  v.  Star 
Foundry  Oo.  38  W.  Va.  582;  OtMini  y.  Lockt, 
L.  B.  4  App.  Caa.  074;  Baymotwl  v.  Leaoitt,  40 
Mich.  447;  Perkini  v.  Savagt,  16  Wend.  412; 
Dixon  T.  Oitntttad,  8  Vt.  810;  GrirnxM  y.  WaO- 
dington,  10  Johns.  480;  Morek  v.  Abel,  8  Boo. 
&  P.  66;  Harrinfften  y.  The  Victoria  Graeing 
Dock  Co.  L.  R.  8  Q.  B.  Dt*.  549;  Denver  A  2f. 
0.  B.  Co.  y.  Alehiaen,  T.  Sa.F.R.  Co.  16  Fed. 
Rep.  660;  Peoria  A  B.  L  B.  Co.  -t.Ooal  VaOef 
Min.  Oa.  68  U\.  488;  Hartford  A  S.  H.  R.  Co. 
y.  SeaToTkAN.H.R.  Oo.  8  RohL  411;  StaU 
y.  HarifoTd  AS.B.R.Ca.2i  Conn. 688;  J9b/- 
man  y.  Brook*.  28  Am.  L.  Reg.  N.  S.  618;  Cm- 
tral  B.O0.  y.  CoUint,  40  Qa.  682;  Stanton  y. 
Ailm,  6  Denlo,  484;  Morrit  Bun  Coal  Co.  v. 
Barclay  Coal  Oo.  68  Pa.  178;  Amot  y.  Pittiton 
A  B.  Coal  Oo.  68  N.  T.  668;  Central  Ohio  Salt 
Oo.  y.  6ulhrie,dli  Ohio  St.  000;  Onrft  v.  Jfo- 
Conmighy,  70  III.  846;  Bhreaebvry  AB.  R.  Co. 
V.  London  AN.W.B.Oo.i  DeO.  M.  &  O.  111^ 
OharUon  t.  Noweatflt  AO.R.  Co.ti  Jur.  N.  a 
1097;  Bart  r.  London  AN.W.R.Oo.%  Johna. 
&  H.  80;  Midland  S.  Oo.  y.  London  A  N.  W. 
R  Co.  L.K  2  Eq.  624;  BntU  v.  Dwighf,  190 
Haaa.  8;  DunAam  y.  Preiby.  Id.  289;  ^kei  y. 
Beadon,  L.  R  11  Ch.  Dlv.  170. 

Plaintiff  cannot  recover  in  tbia  case  though 
the  Illegal  contrscta  counted  upon  have  been 
partially  performed. 

Jaek»»n  y.  MeLean,  87  Fed.  Rep.  S18;  Gould 
y.  KevdaU.  16  Neb.  548;  Kitd<en  v.  Oreena- 
baum,  01  Ho.  110;  Watrnt  y.  Fltteher,  7  Gratt, 
1;  Bead  V.  f^it\.  00  Tex.  879;  Iforthrvp  t. 
PMUipt.  99  ni.  449;  B^  v.  Jordan.  122  Hasa. 
281;  Orqfl  V.  MeOotwughil.  78  111.  810;  BartU 
y.  OoUman,  99  U.  B.  4  Pet.  184,  7  L.  ed.  625; 
Wnfon  y.  Murray.  28  N.  J.  Eq.  257;  Gregorg 
y.  Wilton,  86  N.  J.  L.  816;  Todd  y.  B^ffertg.  80 
N.  J.  Eq.  364;  Sing  v.  WinanU.  71  NT  C.  468; 
WoodaortA  v.  Bennett.  48  N.  Y.  278. 

Mr.  4.  W.  FcUom,  also  for  defendant, 

Blodffett.  J.,  delivered  the  opinioa  of  th« 
court: 
This  proceeding  is  a  bill  In  equity  for  a  dla- 


oovtTf  and  an  accounttnK  of  the  deFendant'i ' 
deollnes  with  the  plalotif  b  reilroBd  propertiei 
from  December  1,  1806.  to  Julv  1,  1887,  noder 
TsriouB  conlractB  and  leases;  for  the  dellTeiy 
of  certain  books,  records  and  papen  alleged 
to  belong  to  the  plaintiff;  foi  tbe  return  to  h 
of  rolling  stock  and  equipmenta  of  the  ap- 

S raised  value  of  $147,093,  nbich  went  Into  the 
efendnnt's  possession  at  the  time  it  took  the 
flalDiitTs  road,  and  which  It  still  retains;  and 
»  the  detenniaation  and  edjuatmenl  of  the 
respective  rights  of  the  parties  Id  and  to 
oeruin  lands,  depots  and  tracks,  eitaate  In  Maa- 
cbesler.  Inbsrof  the  plalntis's  right  to  a  re- 
covery the  defendant  flies  three  special  pleas, 
and,  as  to  the  matters  Id  the  hill  not  covered  bj 
the  pleas.  It  demun.  The  plaintiff  demurs  to 
the  pleas. 

The  first  plea  avers  that  the  contracts  be- 
tneen  the  pnrLles,  under  which  the  defendant 
went  into  and  retained  the  possession  and  man- 
■gement  of  the  plaintifC's  road  for  more  than 
thirty  years,  were  wholly  beyond  the  corporate 
power  of  either  pu^  to  make  or  to  ralify,  and 
that  therefore  tne  defendant  should  be  hence 
dlsmlMed  with  lis  costs  and  charges.  In  other 
words,  not  den; Inf  that  It  has  received  tlie  full 
Iteneflt  of  the  performance  of  the  contract  by 
the  plaintiff,  the  defendant  says  that  it  should 
In  equity  be  pcnnllted  to  retain  the  beneflland 
property  so  acquired,  and  be  dismissed  with 
costs,  because  ft  was  not  empowered  b^  Its 
charter  to  perform  what  it  promised  the  plaintttt 
in  return.  The  demurrer  10  this  plea  It  sus- 
tained. The  defense  set  up  is  so  repuf^nant 
to  the  natural  sense  of  Justice,  so  contrary  Co 
«x>d  faith  and  fair  deahne  and  so  opposed  to 
ue  weight  of  modem  authority,  that  It  need 
only  be  said  that,  in  equity  at  least,  neither 

Eiitj  to  the  transaction  ultra  n'r««Bitiip]y  will 
e  heard  to  allege  Its  Invalidity  while  retain- 
ing its  fruits.  However  the  contractual  power 
of  the  defendant  may  be  limited  under  its 
charier,  there  Is  no  limitation  of  lis  power  to 
make  restitution  to  the  other  party  whose 
money  or  property  It  bos  obtained  throusb  an 
nnauUiOTlzed  contract,  nor  as  a  corporation  is 
It  exempt  from  the  common  obligation  to  do 
justice  whiuh  binds  individuals,  for  this  duty 
reelB  npon  all  persons  alike,  whether  natural 
or  artiflciaL 

The  second  plea  avers,  and  the  demurrer  of 
COUiM  admits,  that  at  tbe  time  of  the  making 
of  the  contracts  between  Uie  parties,  and  of  tbe 
dealings  thereunder,  their  respective  roads 
"were  rival  and  compelinf;  railroads,  by  tbe 
compelltion  of  which  the  prices  of  transporta- 
tion thereon  were,  and,  but  for  said  supposed 
contracts,  dealings,  transaciions,  operatinns 
and  burincBS  would  have  continued  10  be, 
roateriaUy  reduced,  and  said  alleged  contracts, 
dealings,  transactions  and  business  were  made 
and  had  for  the  purpose  of  destroyiiig  and 
preventing  such  competition,  and  did  destroy 
and  prevent  IL"  It  will  be  noticed  that  tbeie 
Is  no  averment  In  the  plea  that  the  purpose 
of  the  contracts  was  to  raise  tbe  prices  of  trans- 
portation above  a  reasonable  standard,  or  that 
they  did  have  this  effect,  or  that  tbe  public 
weKpreJudkxd  by  their  operation  Id  any  man- 
ner; and  the  naked  question  presented  then  is, 
whether  all  contracts  between  rival  railway 
corporatlona  which   prevmt  compedtion  are 


therefore  mala  prohibiia  and  illegal  In  tbem- 
eelvea.  To  state  this  question  is  lo  answer  It  In 
the  negative,  because  ll  is  obvious  that  tha 
illegality  depends  upon  drcunutances.  Wbile, 
witbout  doubt,  contracts  which  have  a  direct 
tendency  to  prevent  a  bealtby  competition  ara 
detrimental  to  tbe  public  and  consequently 
against  public  policy,  it  Is  equally  free  from 
doubt  that  when  such  contracts  prevent  an  un- 
healthy competition,  and  yet  furnish  lie  public 
witharlequate  facililies  at  fixed  and  reasonable 
rates,  they  are  beneficial,  and  in  accord  with 
sound  principles  of  public  poUi^.  For  the 
lessons  of  experience,  as  wcllaslhedeductlona 
of  reason,  amply  demonstrate  that  the  pubUo 
interest  is  notsubserved  by  competition  which 
reduces  tbe  rate  of  transportation  below  the 
standard  of  fait  compensation;  and  the  theory 
which  formerly  oblklned  that  tbe  public  U 
beneSted  by  unrestricttd  competition  between 
railroads  baa  been  so  emphatically  disproved 
h;  tbe  results  which  have  general5'  followed 
its  adoption  In  practice  that  the  hope  of  any 
permanent  relief  from  excessive  rales  through 
the  competition  of  a  parallel  or  rival  road  may, 
as  a  rule,  be  Justly  characterized  ea  Illusory 
and  fallacious.  I^pon  authority,  slso,  srrange- 
menls  and  contracts  between  competing  rail- 
roads, by  which  unrestrained  compelitlon  la 
prevented,  do  not  contravene  pubuc  policy, 
Scu-a  V.  London,  <fi  N.  W.  R.  Co.,  %  Johns.  &  H. 
80,  is  directly  In  point.  In  tbat  case  a  bill  lo 
chance^  had  been  filed  by  a  stockholder  1b 
the  defendant  company  to  annul  an  agreo- 
ment  between  two railwav companies  to  divide 
the  profits  of  tbe  traffic  in  fixed  proportions; 
and  it  was  admitted  there,  as  it  is  here,  that 
the  purpose  of  Ibe  agreement  was  lo  pravent 
competition.  In  dismisAingtbe  bill  Vin-Ohani- 
ceiior  Wood  said  (p.  103):  "With  regard  to  the 


the  public  is  benefited  by  pittluir  two  railwar 
companies  against  each  other  till  one  Is  ruined, 
the  result  being  at  last  to  raise  the  fares  to  the 
blgheslpossiblestandard."  So,  alHO,ln  1  Redf., 
RailwavB,  5140.  per.3,  Itisssld:  "There Is  no 
principle  of  public  policy  which  renders  void 
a  traffic  arrangement  between  two  lines  of  rail 
way  for  the  purpose  of  avoiding  competition,* 
And  Mr.  Morawetz  says,  in  bis  sdmirabia 
treatise  on  Corporations :  "  Public  policy 
clearly  does  not  demand  that  railroad  com- 
panies operating  competing  lines  shall  engage 
In  strife  causing  their  financial  ruin;  and,  so 
tar  as  agreements  among  companiea  are  de> 
signed  to  effect  this  result  their  purpose  Is  not 
injurious  to  the  public,  or  illegal.  Moreover, 
such  agreements  are  positively  beneficial  lo  the 
public,  so  far  as  they  prevent  the  Quctualloa  of 


competition  of  rival  companies.  It  is  therefore 
Impossible  to  support  the  proposition  tbat  all 
agreements  among  railroaa  companies  which 
restrict  coropetiuon  ate  condemned  by  law. 
Somesuch  agreements  may  be  contrary  to  pub- 
lic policy,  and  unlawful;  but  if  an  agpiemcnt 
of  this  character  !■  a  leasonable  buaineas  ar> 
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nDKcmeiit  to  protect  tbe  abarelioldera  and 
creuitors  of  the  conipaiiiM  from  loas,  sod  does 
cot  cause  unrcasooablj  high  charges  or  violate 
anj  dutj  wblcb  ilie  cnoipacles  owe  to  tbe  pub- 
lic, it  should  be  Eustalned  aod  enforced  hj  the 
courts."  MoniwetB,  Prir.Corp.  (2ded.l§I18l. 
Id  tbe  aame  sectioD,  in  speakiogof  contract  in 
teetramt  of  trade  (to  wfaltb  many  of  tbe  au- 
thoritiea  aod  much  of  tbe  arfciinieDt  for  Ibe 
defendant  relate),  be  saya:  "Even  If  Ibere 
were  sucb  a  nile.  aabas  been  claimed,  applica- 
ble to  rompeliCioD  in  trade,  the  principle  and 
policy  oflberule  would  not  be  applicable  to 
traffic  arrangements  designed  merely  to  pre- 
Tent  ruinoua  couipetiiion  and  'war«^  among 
railroad  companipH.  The  main  objection  which 
has  been  urged  against  combinationa  restrain- 
ing competition  Tq  trade,  nami^ly,  that  such 
combinations  tend  to  produce  monopolies 
and  cause  extortion,  baa  no  application  to 
combinations  among  railroad  companies,  for 
railroad  companies  are  prohibited  bv  law  to 
charge  more  than  reasonable  rates.  It  should 
be  observed  also  (hat  competition  among  rail- 
road companies  bas  not  tbe  same  safeguards  as 
com  petition  in  ttade.  Persons  will  ordinarily 
do  business  only  when  they  think  they  see  a 
fair  cbanceof  profit;  aod  if  press  of  competition 
renders  a  particular  trade  unpio&Iable,  those  en- 
gaged in  that  trade  will  suspend  or  reduce  their 
operations,  and  apply  tbeir  capital  and  labor  to 
Otber  uses,  until  a  reasonable  margin  of  profit 
bas  been  reached.  But  tbe  capital  invested  in 
the  construction  of  a  railroad  cannot  be  with- 
drawn when  competition  renders  tbe  operation 
of  the  road  unprofitable.  A  railroad  la  oF  no 
nae  except  for  railroad  purposes,  and  if  the 
operation  of  the  road  were  stopped  tbe  capital 
invested  in  ila  construction  would  be  wholly 
lost.  Hence  it  is  tor  tbe  interest  of  a  railroad 
company  to  operate  its  road,  though  the  eam- 
fngs  are  barely  snfflclent  to  pay  tbe  operating 
expenses.  The  ownership  o(  the  rood  may 
pa£s  from  tbe  Bbarebolders  lo  tbe  bondholders, 
and  be  of  no  benefit  to  tbe  latter;  but  tbe 
struggle  for  traffic  will  continue  so  long  as  the 
menna  of  paying  operating  expenses  can  be 
raisi'd.  Unrestricted  competition  will  tbu! 
lender  tbe  competitive  Irsibc  wholly  unremu- 
DeratWe,  aod  will  cause  the  ultimate  bank- 
ruptcy of  the  companies  unless  tbe  portion  of 
tbeir  traffic  which  is  not  the  subject  of  com 
petition  can  be  made  to  bear  tbe  entire  burdei 
of  Ibc  ioterest  end  fixed  charges."  Tbe  appli 
cation  of  these  principles  to  the  plea  under  c-.zi 
ndcmlion  is  patent  and  decisive.  The  gee 
graphical  location  and  relative  reaourrss  of  the 
two  roads  were  such  as  to  render  it  obvious 
that  the  plalnliff  could  nr4  reasonably  hope  to 
mccesafully  coo>pele  with  Its  more  powerful 
rival.   The  alternatives  presented,  it  may  safely 

t>e  assumed,  were  combination  or  ruinous  i 

petition.  It  accepted  tbe  former;  and  a 
combination  did  not,  so  far  as  appears  by  the 
pleadings,  raise  tbe  rate  of  Iransporlation  above 
the  standard  of  fair  compensation,  or  violate 
any  duty  that  la  owing  to  tbe  public  from 
roads  which  are  non-com  pel!  ng,  there  is  noth- 
ing averred  in  the  plea  which  bars  the  right  of 
the  plaintiff  to  an  accounting  with  the  dcfend- 
sdL  Numerous  cases  have  been  cited  in  be- 
half of  tbe  defendant  in  support  of  its  proposi- 
tion that  the  combinatioQ  between  tbe  parties 
VL.R.  A. 


must  be  regarded  as  void  at  common  law  bfr 
cauae  agaioal  public  policy.  For  want  of  time 
it  ia  quite  impossible  to  go  through  and  com- 
ment upon  these  cases  fn  detaU,  as  has  beea 
done  In  the  last  brief  for  tbe  plaintifl;  but  it  fa 
sufficient  to  say  in  general  terms,  as  is  then 
said,  that  they  are  cases  of  contract  in  restraint 
of  mercantile  business;  or  cases  of  contracls 
which  attempt  to  derogate  from  tbe  right  of 
eminent  domain  Inherent  in  the  State;  or  cases 
where  contracts  between  railroad  companies 
were  held  contrary  to  public  policy  because 
one  of  the  parties  attempted  to  bind  itself  not 
to  perform  duties  incident  to  the  legal  char- 
acter of  common  carriers  or  public  servants;  or 
cases  where  contracts  between  railroad  om- 
paiiies  were  held  contrary  to  public  policy  be- 
cause one  of  the  parlies  agreed  not  to  build  <x 
to  cease  to  operate  a  road  which  it  was  char- 
tered lo  build  or  operate;  or  cases  where  con- 
tracts between  railroad  companies  have  been 
held  Illegal  merely^  on  the  ground  that  tb«-y 
were  vUra  nrai, — in  short,  they  do  not  estab- 
lish a  rule  which  fairly  includes  a  case  like  ths 
one  at  bar.  The  demurrer  to  the  second  plea 
ia  sustained. 

Tbe  averment  in  the  third  plea  ii, '  'that  dur- 
ing alt  the  time  from  said  December  1,  1856, 
until  July  1, 18ti7,  tbe  roads  of  tbe  plaindlT  and 
defendant  each  constituted  a  part  of  tbe  differ- 
ent hues  of  route  for  public  travel  and  trana- 
ponaUon  between  cities  and  towns  within  end 
without  this  State,  forming  rival  and  compet- 
ing lines  of  route  between  such  poinla."  This 
plea  is  understood  to  ba  based  upon  the  Stat- 
ute of  July  5, 1867,  entiUed  "An  Act  to  Pro- 
vent  Railroad  Monopolies,"  and  provi'^ing, 
among  otber  things,  "that  two  or  mo'j  rail- 
road corporations  chartered  by  tbe  Legislature 
of  this  State,  constituting  the  whole  or  parts  of 
different  lines  of  route  for  puh",e  travel  and 
transportation  between  any  two  dties  or  towoa, 
or  between  any  city  and  town,  either  within  or 
without  this  state,  forming  rival  and  compet- 
ing lines  of  route  between  sucb  points,  sball 
not  be  allowed  to  ccosoUdate  such  roads  or 
lines;  and  neither  of  said  lines,  or  any  road  or 
roads  composi':g  the  same,  shall  be  run  or 
operated  t^  any  such  rival  and  competing 
line,  orar7  road  or  roads,  portion  thereof,  un- 
der sf;  busInesB  contract,  lease  or  other  ar- 
rangement, but  each  and  every  railroad  oar- 
p^ration  so  situated  shall  be  run;  managed  and 
operated  separately  by  Its  own  offlcera  and 
agents,  and  be  dependent  for  its  support  on  its 
own  earnings  from  its  local  and  through  bust- 
oess  in  connection  with  otber  roads,  and  lbs 
facilities  and  accommodstiona  it  shall  afford 
the  public  for  travel  and  transportation  under 
fair  and  open  competition,  unless  such  lease, 
contract  or  arrangement  be  first  authorized  by 
the  Legislature,  and  approved  by  the  governor 
and  council."  When  this  Act  was  passed,  the 
coutracl  in  force  between  tbe  parties,  and  un- 
der which  tbe  roads  were  then  being  operated, 
was  that  of  December  37, 1860;  and  the  claim 
of  the  defendant  is  that  whatever  may  be  said 
with  reference  to  the  prior  contracts  and  to  the 
operation  of  the  roads  under  them  up  to  the 
time  of  tbe  passage  of  the  Act  of  1867.  that 
Act  rendered  the  further  execution  of  the  con- 
tract of  December  27tb  illegal  and  prohibited 
It.     This  point  Is  well  taken.     Whatever  may 
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Hancbiatek  &  Lawksnck  R.  Co.  v.  Concord  R.  Co. 


now  be  Ibe  Mnllment  of  New  HMmpehtre  Id 
respect  lo  tbe  operatioo  of  milroada  since  the 
resiilU  aticndaut  upon  consolidation  liave  been 
fiuRiciriilly  (letnoDKlrated  toienoveaoj  iotelU 
gent  fear  of  extortion  in  rales  or  deterioration 
of  aervice,  there  con  be.no  doubt  that  in  1H67 
lla  seniinent  was  in  favor  of  indepecdent  anrl 
competing  lines,  and  tbat  tbe  purpose  of  tbe 
Legislature  was  to  make  tbe  A.ct  in  question 
an  effective  instnimentalltv  against  tbe  con- 
solidation of  competing  toads  througb  costracls 
cr  arrangements  between  them,  bj  means  of 
■wblch  competition  is  removeiJ.  OarrUrv,  Cini- 
tord  R.  Oorp.  48  N.  H.  8Mj  PUher  v.  Concord 
jB.  a>.  50  K  H.  208. 

The  Act,  of  course,  had  no  ex  poaifOi^to  ap- 
plicaiion,  and  was  (berefore  of  no  effect  as  to 
«n;tbing  whicb  had  already  been  done  by  tbe 

Eariiea  under  tbe  contract  of  December  2Tth, 
ut  it  did  prohibit  them  from  further  operating 
tbe  roads  under  tbat  contract  (unreportea 
opinion  of  Bellows,  J.,  in  Ovrriert.  ChnnordR. 
Corp. ,  Decetuber  Law  Term,  1871),  and  so  far 
rendered  it  void  as  (o  deprive  eilberparljof  the 
right  of  recovering  express i  J  for  Its  subsequent 
breach,  nevertheless,  we  do  not  think  tbe 
deFeodsDt  Is  entitled  to  retain  the  money  or 
olber  propcrtv  u)  acquired,  and  for  whtcb  It 
has  rendered  no  corresponding  equivalent  to 
the  plaintiff  in  return,  but,  on  tbe  contrary,  we 
are  of  opinion  tbat  it  Is  its  du^  to  make  equi- 
table compensation  and  reaiitutJon,  and  that  the 
duty  may  be  enforced  In  this  proceetting.  It 
is  true  that,  In  general,  where  parties  are  con- 
<!enied  in  illegnl  agreemetita  or  other  transac- 
tions, whether  tbey  are  tnala  prohibita  or  mala 
in  M,  courts  of  equity  will  not  interpose  to 
^nt  relief;  but  this  Is  so  only  when  the  Ar- 
ties stand  upon  egual  footing,  for  the  doctrine 
*verywhpre  running  througb  the  books  is  Ibat 
relief  will  be , gmnied  when  both  parties  are  t'nde- 
lielo,  provided  they  do  not  stand  in  pari  deiieto. 
See  eiory,  Eq.  Jur.  (J2tb  ed.)  ?§  298,  SOO. 

These  patties  do  not  so  stand,  for,  however 
ruiltj  the  plaintiff  may  have  been  In  permit- 
Ung  or  in  concurring  in  tbe  illegal  operation  of 
lis  road  by  Ibc  defendant  after  tbe  Act  of  July 
£tb,  Its  guilt  must  fairly  be  regarded  as  far 
less  in  degree  than  Ibat  of  its  f 
offense.  And  that  the  Lcgielt 
Ibe  defendant  as  the  grealer  offender  is  made 


tloD  of  Its  provisions  Is  imposed  upon  the  road 
which  operates  snolher  road,  and  not  upon  the 
road  winch  is  operated;  for  the  reading  of  tbe 
aecond  section  la  that  "in  all  cases  where  any 
road,  Its  directora,  ofBcers  or  agents,  shall  bere- 
afier  enforce  or  attempt  to  enforce  or  exerdae 
Any  aulbority  over  any  other  road,  alluated  as 
provided  in  said  flrat  section,  or  do  any  act  In 
conflict  with  said  first  section,  such  officers  or 
Bgenis  shall  severally  be  subject  to  a  fine  or 
liability  not  exceeding  Ave  hundred  dollars  for 
«ach  orfense,  to  be  recovered  by  action  of  debt, 
or  by  InformHiion  or  Indicimenl,  for  the  use  of 
the  county  withiu  which  such  suit  shall  be 
atituled."  These  considerations,  aa  well 
Others  of  a  kindred  character,  which  need  i  . 
be  adverted  to,  bring  tbe  case  fully  within  tbe 


>,  it  is  the  end  of 


;gBrds  tbe  questions  raiaed  by 
the  pleas,  liecause,  if  the  tranJiictiuns  lietween 
tiie  parlies  were  of  the  eharucler  which  Ih« 
defendant  now  ascribes  to  them,  the  plaintiff, 
not  being  in  pari  delicto,  is  entitled  to  particl- 
pstB  In  the  properly  accumulated  or  its  pro- 
ceeds, which,  ns  between  the  pnrties,  will  be 
divided  according  to  equity,  and  it  has  not 
been  argued  to  tbe  contrary  in  the  defeDiiant'i 
behalf.  There  is,  however,  another  ground  of 
relief,  which  should  be  brJeHy  mentioned. 
Tbe  contracts  have  been  executed  on  the  part 
of  the  plaintiff;  they  were  not  immoral;  and 
they  were  illegal  only  so  tar  as  they  were  pro- 
hibited by  statute.  Taking  this  to  be  so,  and 
regarding  the  parties  as  truly  in  pari  delicto, 
the  ca.-'e  still  falla  within  the  general  rule, 
'that  If  an  agreement  is  legally  void  and  un- 
enforceable by  reason  of  some  statutory  or 
law  probibittan,  either  party  to  the 
I ment  who  has  received  anything  from  ttw 
party,  and  has  failed  lo  perform  tbe 
agreement  on  his  part,  must  account  to  tbe  lat- 
ler  for  what  has  been  so  received.  Under 
these  circumstances,  the  courts  will  grant  re- 
lief irrespective  of  Uie  Invalid  agreement,  un- 
less It  involves  some  positive  Immorality,  or 
there  are  other  reasons  of  public  policy  wbf 
the  courts  should  refuse  to  grant  relief  in  tbe 
case."     Morswetz,  Priv.   Corn.  §  721. 

Headds:  "These doctrines  nave  t>een  applied 
repenledly  In  Suits  arising  out  of  contracU 
entered  Into  by  corporations,  although  pro- 
hibited by  statute  or  by  the  common  law;  and 
although  tbe  contracts  were  held  illegal  and 
unenforceable  In  these  cases,  a  recovery  was 
allowed  to  the  extent  of  tbe  con '.Id  erst  ion  re- 
ceived,"—citing  WAitt  T.  Franklin  Hank,  28 
Pick.  ISl;  IXllf.  WarOam,  7  Met.  438;  Bpi»- 
eopal  C/iaTilabts  Soe.  v.  Epttcopal  Cliurch,  1 
Hck.  873;  Whitney  v.  Peay,  24  Ark.  22;  Phila. 
dentin  Loan  Co.  v.  Towner,  13  Conn.  249; 
PouVce  V.  Ban  Diego  d,  Q.  8.  P.  B.  Co.  61  Cal. 
86fl;  Farmer*  L.  d  T.  Co.  v.  &.  Joseph  &  D. 
C.  R.  Go.  \  McCrary,  347,  &  Fed.  Rop.  117; 
Maditm  Aw.  Bapiul  Chvreh  v.  Olive  8l.  Bap- 
tilt  Church,  78  N.  Y.  82;  Tracu  v.  Talmagt,  14 
N.  Y.  163.  178,  195;  BaeketU  Harbor  Bank  v. 
Codd.  18  N,  Y,  240;  Oneida  Bank  v.  Onlari* 
Bank,  SI  N. Y.  4M,  496;  Tavatta  v.  StaU  Bank, 
fl  Ohio  St.  27;  UniUd  Slaiee  Brp.  Co.  v.  /.ucoi, 
86  lod.  861.  See  also  Pratt  v.  Stovt,  79  N.  Y. 
«7,  445;  Otftwi  v.  Dans,  1  Bail.  L.  816:  Qxi- 
linm  V.  Btovin,  48  Misa.  841,  644;  TfMtem  U. 
Tdeg.  Co.  v.  JJnion  Pae.  R.  Co.  1  McCrary,  658, 
568,  8  Fed.  Bep.  428;  Leait  v.  Alexander,  61 
Tex.  B78;  Brooke  v.  MarHn.  69  U.  8.  2  WalL 
70  [17  L.  ed.  782],  and  cases  cited;  P/antert 
Bank  v.  Union  Bank,  88  U.  B.  16  Wall.  488 
[31  L.  ed.  478],  and  oases  oiled;  Cenlrai  Tniet 
Co.  V.  Ohio  Osnt.  B.  Co.  2&  Fed.  Rep.  806. 
The  leading  cane  of  Brooke  v.  Martin  was  a 
hill  in  egulty  for  an  account  of  profits  between 
,i.„  ......1..^  .._^^.  I.Q  executed  oartnerabip  con- 

oldiera' 

)nf eased  1^    against    pulillc 


pollcjf,' 


as  In  violation  of  the  expresa 
Act  of  Congress;  but  tbe  court 
tcid  that  the  partner  in  whose  bands  the  profila 
were  coutd  not  refuse  to  account  for  or  divide 
them  on  the  ground  of  the  illeeal  character  of 
the  original  contract,  saying  (Miller,  J.,  p.  80 
[785]):  "ItletohavcauaccountoftliMefunda, 


who  hiB,  by  irBuduleQi.  means,  oblained  pos- 
■(■ssidD  and  control  of  tbesa  (unda  to  refuse  lo 
do  equity  to  bis  other  pRrtoer,  beceuee  of  the 
wrong  odglDslly  done  or  Inlencted  to  the  sol- 
dier J  It  U  difficult  to  perceive  how  Ihe  Blat- 
vte,  enacted  for  the  beoeflt  of  the  soldier,  la  to 
be  rendered  anv  more  effective  by  teaviog  all 
thla  Id  Ihe  haniu  of  Brooks,  instead  of  requir- 
ing bim  to  execute  Justice  as  between  himself 
and  bis  peilner,  or  nhaCrule  of  public  morals 
will  be  weakeoed  by  compelling  bim  to  do  ao. 
.  .  .  The  transactions  wbich  were  illegal  have 
become  accooipliBhed  facia,  and  cannot  be 
affected  by  any  action  of  the  court  in  this  case." 
We  are  aware  that  the  doctrine  of  thia  case 
bas  been  criticised,  and  perhaps  denied,  by 
■ome  of  the  stale  courta;  but  it  was  reafOrmea 
In  Planter!  Bank  v.  Union  Sank,  ivpra,  and  It 
ts  not  found  to  have  been  channHl  or  modiSed 
In  any  Bul>sequent.  decision.  It  requires  no 
words  lo  apply  the  doctrine  of  Bfoolct  t.  Mar^ 
tin  to  the  present  case;  It  applies  itself.  Nor 
do  we  And  that  lla  applicslion  involves  any 
Immorality,  or  Ibat  it  is  forbidden  by  any  other 
leasons  of  public  policy.  Doubtless  a  court  of 
equity  is  not  poailiTel^  bound  lo  interfere  in 
cases  of  Ibis  description,  and  may  exercise 
its  discretion;  but  it  ii  peculiarly  tbe  office 
of  equity  to  do  justice,  and  justice  manifest- 
ly requires  tbat  the  defendant  should  not 
keep  aoj  part  of  tbe  plaintiff's  equitable  sbare 
of  tbe  property  it  obtained  from  operating  tbe 
pldinliff's  roBcl,  wbether  legally  or  Illegslly. 
whatever  tbe  Legislature  may  bave  Intended 
to  accotnpliah  by  the  Anti-Monopoly  Act  of 
1867,  Ibere  is  no  reason  to  suppose  their  inten- 
tion was  to  reward  the  Concord  Rnilroad  for 
its  violation.  And,  however  it  may  once  bave 
been,  it  is  certainly  now  difQcult  to  see  bow 
public  policy  Is  subserved  by  allowing  the 
•ddilion  of  a  private  wrong  lo  a  public  wrong, 
which  necessarily  results  when,  without  anv 

SuivHleot  in  return,  one  party  to  an  executed 
;gHl  transaction  excludea  the  other  from 
participating  in  Ibe  proceeds;  and  we  entirely 
fail  to  appreciate  tbe  molality  which  denies  In 
■ucb  cases  any  rights  to  the  party  whose  money 
or  other  property  bas  been  (bus  appropriated 
by  bis  adsoeiute,  contrary  lo  express  agreempnt 
and  common  booesly,  sod  wbicb  In  conscience 
tbe  benefited  jiarly  cannot  reiaio.  Tbe  demur- 
rer lotbe  third  plea  is  also  sustained. 

Various  causes  of  demurrer  to  tbe  bill  are 
ufiiitDed  by  tbe  defendant,  but  at  the  argument 
only  the  one  relating  to  discovery  was  inaisted 


set  fortb."  Tbia  la  tbe  usual  prayer  for  a  dis- 
coverv,  and  no  objtction  to  its  sufficiency  i» 
perceived.  It  is  immaterial  that  tbe  prayer 
concludes  with  a  request  that  the  "defendant 
be  required,  but  not  under  oath,  ...  I* 
dlscoverandalate.  fully  and  with  particularity," 
certain  Ibincs  specified;  for,  it  the  word  "an- 
swer,"  which  It  is  said  was  intended  tobeused, 
is  substituted  for  "discover,"  the  first  objectioit 
of  the  defendant,  that  a  prayer  for  a  discovery 
not  under  oath  cannot  be  granted,  ia  readily 
obviated. 

Tbe  second  objection,  that  tbe  policy  of  the 
law  exempts  tbe  defendant  and  its  offlcial* 
from  discovery,  is  baaed  wholly  upon  the  un- 
founded assumption  that  the  plaictiirs  action 
is  against  public  policy,  and  bas  already  been 
sufficiently  considered. 

The  third  and  last  objection  ia  that  the  fm- 
damenlal  law  does  not  reqaire  the  defendant  to 
discover.  Tbe  argument  in  its  support  is  tbat 
tbe  defendant  iscbarged  with  the  doing  of  that 
which  was  positively  prohibiled  by  the  Act  of 
July  5,  1867;  that.  If  the  charge  is  sui'lained, 
each  of  the  defendants  is  liable  lo  the  penalty 
prescribed  by  tbe  Act;  and  tbat  tbey  are  asked 
to  make  dlecovery  of  facts,  which,  in  any 
event,  would  tencl  to  fix  their  penal  liability 
under  that  Act,  contrary  to  tbe  constitutional 
provision  tbat  "no  subject  shall  ,  ,  .  be 
compelled  to  .  .  .  furnish  evidence  against 
himself."  Thia  objection  is  unavailing.  Be* 
Uurrier  v.  Cencifrd  R.  Corp.  48  N.  H.  323. 

Of  course  tbe  defendants  are  not  obliged  to 
discover  any  matl«ra  that  may  expose  them  to 
thopenalty  of  the  Act  of  1^67;  butthey  cannot 
do  so,  however  willing  tbey  may  be,  because 

Srosecution  under  that  Act  Is  barred  by  Uie 
latute  of  Limitations.  The  transactioni  be- 
tween tbe  partiea  aa  to  wbldi  discovery  ia 
souebt  ended  July  1,  1887,  and  seciioo  10, 
cbsp.  i!66.  Gen.  Laws,  provides  tbat  "all  pros- 
ecutions founded  upon  any  penal  slatule.wbich 
are  wholly  or  in  part  for  the  use  of  tbe  prose- 
cutor, eball  be  brought  within  one  year,  and 
all  other  suits  snd  prosecutions  thereon  wiiblo 
two  yesrs.  after  Ihecommission  of  the  oSense, 
unless  otherwise  specially  provided." 
T/ie  demurrer  t*  oterruled. 
Case  discharged. 


NEW  JER8BY  CODBT  OP  CHANCERY. 
HEROLD 
HEROLD. 

....N.J.  Bu t 

Whenahiuband,  notautlralf  blami 


•Head  aotee  bj  GnsE 


V.O. 


!«••  for  tbe  aet,  makes  no  eUtort  to  pre- 
vent Ilia  deaertlon  br  hla  wife,  and  acqulea- 
oes  In  and  appears  satlsfled  witli  Its  oonllnuancB. 
he  la  not  entitled  to  a  dlvoroe  on  ibe  ground  of 


'.  Va.  B17. 


Not*.— /WvnrM  on  imniTid  nfdtiertlan.  1  without  JustlflcatJon  either  In  the  ooosenl  orUi» 

Dcsertlun  la  the  voluntary  sepxratloD  of  one  of    wrongful  oonduot  of  the  otber.    Alklre  v.  Alkiiv, 
tbe  married  parties  (rom  tlic  otbor,  or  tbe  volun-    E 
tary  refusal  M>  reoew  a  sutpended  cobabltatloii. ' 
.   9L.R.A. 

See  also   14   L.  E.  A.   220;   25   L.   R.  A.  697;   31  L.  R.  A.  608;  47  L.  B.  A. 


«  of  the  wronir  of  doerttan  bj  ■  wife 


D,gH,zedr,yGOOgIe 


Hbkold  y.  Hbrold. 


[t  In  ttie  faoa 
Df  bis  dsDial,  It  ghe  seekE  a  divorce  od  Uie  gTound 
of  deaertlon.  giutxln  her  dslm  b;  the  oorrobora- 
Hvn  evii)«iioe  ot  olraunulaDoea,  or  of  other  wlt- 

(September  ID.  leoo.) 

BILL  Id  equity  for  a  divorce  on  the  ground 
of  deacvtion.     Oa  bill,  aoBwer,   cross-bill 
■nd  proofs  t  iken.     Bt'B  and  erou  bill  ditmiittd. 
Tbe  Tacts  full;  appear  In  tbe  opinion. 
Mr.  WilU*m  Brlnkerhoff  lor  complain- 

Mr.  Wmrren  Dixon  for  defendant. 

Green.  V,  0.,  delivered  tbe  following  opfn- 

Tbe  complainant  brings  this  suit  for  divorce 
from  bis  wife,  on  Uie  ground  of  willful,  obsil- 
DBlB  and  canlinued  desertion  for  three  years. 
On  tbe  nonappearance  ot  Ibe  defendant,  and 
OB  the  report  of  tbe  master  to  wliom  tbe  cause 
was  referred,  a  decree  of  divorce  was  entered 
In  favor  of  the  complainant.  On  application 
by  the  defendant  this  decree  was  opened,  and 
Bhe  was  allowed  to  come  in  and  defend.  She 
has  filed  an  answer  denying  the  desertion,  and, 
by  wav  of  cross-bill,  alleges  desertion  on  the 
part  of  tbe  complainaat  for  three  years,  and 
asks  for  a  decree  in  ber  favor.  Tbe  parties 
were  married  la  tbe  City  of  Kew  York  on  tbe 
lOthday  of  December,  1S78.  Complainant  was 
■  widower  forty-five  yeaia  of  age,  with  five 
cbiiilren,  and  lived  with  bis  family  in  Ninth 
Street,  In  that  city,  bis  place  of  busineaa  being 


OD  tbe  ground  floor  of  hia  place  of  reaidenoa. 
The  defendant  was  a  widow,  from  appearances 
not  the  junior  of  the  complainant,  Bhe  had 
three  children  and  tbe  control  of  some  money 
as  tbe  guardian  of  those  children.  After  the 
marriage  the  parties  lived  at  the  residence  of 
the  complainant  in  Ninth  Street,  in  New  York 
City.  There  Is  no  evidence  whatever  1o  sup- 
port the  aliegalions  of  tbe  bill  that  defendant 
was  addicted  to  tbe  free  use  of  liquor,  and  wa» 
frequently  In  a  slate  of  intoiicatioo.    The  com- 

Slaiuant  and  his  son  and  daughter  testify  that 
le  defendant  was  quarrelsome.  Jealous  and 
abusive;  that  almost  from  the  lime  of  her  mar- 
riage she  was  unkind  to  her  husband.  Thls- 
seems  exaggerated  and  is  Inconsislent  with  Lb* 
other  testimony  of  the  daughter,  that  defend- 
ant was  kind  and  indulgent  to  the  children, 
and  that  they  all  got  along  very  well  eicept  th« 
boy,  who  Reema  to  have  exerdaed  his  ingenuity 
to  make  her  life  miserable.  II  appears  that 
she  bought,  with  her  own  money,  furniture, 
clothes  and  a  piano  for  the  girls,  aod  paid  for 
their  education;  and  that  she  loaned  the  com- 
plaiDant  $3,500  of  the  money  belonging  to  hel 
children,  on  a  mortgage,  besides  furnishing 
him  with  other  sums  in  his  business.  Bbe,  on 
ber  part,  says  that  occasionally,  If  not  fre- 
quently, her  huahaud  returned  late  at  night 
Intoxicated,  and,  when  in  that  state,  would 
boast  ot  his  amours  with  other  women  and 
speak  disparagingly  of  ber  age  and  appearance. 
His  denial  of  tbia  is  quite  as  positive  as  ber 
stal«ment.  There  can  be  no  doubt,  however, 
that,  long  before  the  separatloD,  the  relations 


MmsMs  In  her  refusing  to  live  with  ber  hiuband 
when  he  deelres  bar  (o  live  with  him.  Newlns  v. 
NewlaK.  4S  N.  J.  Eq.  M. 

Wbere  a  wife,  without  any  apliarent  cause  other 
than  her  dltlllie  for  htm,  voluntarily  iMvea  the  home 
ot  tier  busbund,  and  refuses  to  return  or  oohabit 
with  him  tor  a  period  ot  more  than  three  rears,  al- 
though she  Is  In  good  talch  requested  br  her  hus- 
band to  do  HO,  the  huaband  wlU  be  entitled  to  a  dl- 
Voroe.    Alklre  V.  Alklre,  ripra. 

Where  parties  concluue  to  live  together  as  bus- 
band  and  wife  and  otber  marital  duties  are  ob- 
served, a  recusal  to  ocoup;  tbe  same  bed  does  not 
brltaelf  constitute  deaertloD.  Segelbaum  T.  Begel- 
baum.  a>  Hlnn.  tO. 

pTovooatloa  whtoh  Is  disproportionate  to  the 
wioDsa  and  Injuries  suffered  Is  Insuffldeot  to  aus- 
talD  a  plea  of  Justification  m  a  divorce  suit.   ItM. 

A  rafusal  ot  marital  Intercouise,  while  all  otber 
narital  obllgetloos  are  performed,  1>  not  "utter  de- 
•ertloD,*'  wiibiD  the  meaning  of  tbe  law  auihorls- 
Init  ttie  court  to  fnlntadivon.-efortbree  j-ears'ut- 
terdesertlon.  Peters,  Ch.J..  and  BBskell.  J..cod- 
eur  in  theresulC  but  declare  cliatoantlnued  refusal 


impoteoOT  Isoause  for  divorce,  continued  retural 
Ot  Intci'oourae  amounts  to  tbe  ssme  In  mult. 
Btewart  v.  Stewart,  8  New  Ens.  Rep.  SS7,  78  Me.  1148. 

The  atModonment  ot  one  of  the  married  persons 
tij  the  other,  to  be  made  tbe  ground  for  separation 
from  bed  and  board.  In  Louisiana,  must  originate 
In  tbat  titatc,  wbUe  tbat  Is  ttaelr  matrlmoolal  doml> 
eH.    Heath  V.  Heath,  U  La.  Ann. . 

Where  a  matrimonial  domtcll  was  In  Hsssachu. 
Htto.  and  an  abandocment  oociirred  there,  and  the 
bueband  moved  loco  Louisiana,  where  be  Required  a 
tesMencfl,  and  the  wife  refused  to  oome  to  that 
Stale,  be  caonot  lue  In  the  courts  at  Louisiana  tor 
a  separation  Irom  bod  and  board.  Ibid. 
»L,&A. 


Osscrtlon  mtisl  Jjc /or  tA«  stoCiitorv  i>«rlud. 

Desertion  to  be  a  ground  of  divorce  must  be  for 
the  full  Blatutorjr  period.  Hewtng  v.  Mewing,  4S  N. 
J.  Bq.  406. 

There  Is  no  desertion  by  a  wife  of  her  huslmnit 
unless  she  has  atiaeuted  herself  tor  three  f  eais  of 
her  own  accord,  vrlthout  his  consent  and  anaiott 

A  wife's  voluntary  deaertlDn  ot  her  hosbeud  aad 
Stayliig  away  from  Mm  for  ten  rears,  for  no  other 
reason  than  a  desire  to  live  In  her  own  fashion,  la 
ground  tor  a  divorce  for  desertion,  Bathbunr. 
Bathbun,  It  Hlch. «». 

U,  at  the  time  a  wife  Bles  a  Ull  for  divorce  and 
allmoor  against  her  husband,  three  Tears  have  not 
elapsed  since  she  separated  from  ber  busbandtODd 
during  the  pendencr  of  tke  suit  that  period  does 
elapse,  counting  from  the  date  otttae  deeertion,  the 
husband  may  file  a  oross-blll  alleging  that  the  de- 
sertion was  willful  and  ha*  oootinued  for  tfaiee 
yean,  and  may  have  a  decree  of  dlvoroeaKalDsttba 
plaintiff  If  his  allegatloas  are  sustained  by  prooC 
Martlu  V.  UarUn.  BB  W.  Vs.  MO, 

.AeMon  en  vTMind  qf  desertion  Mid /otiurv  to  «upt>«rl^ 
Inability  of  tbe  husband  to  furnish  means  of  sn|»> 
port  will  not  furnish  grounds  for  divorce,  altbougb 
caused  by  bis  Imprisonment  for  b)irg)ary.  Ham- 
mond V.  Hammond,  1  New  Bog.  Rep.  801,  IS  R.  I.  *lll 
A  complaint  In  divorce  alleglnit  abandonment 
and  allenattunorthedefendant'saffectionsby  a8S0>  - 
elation  with  religious  fanatlos  Is  bad  under  the 
Tena  Cotatltution,  securing  lonll  porsnni  the  right 
to  worship  according  to  the  dictntra  nf  tlioir  own 
Oonsclenccs.    Haymond  v.  Haymoud.  Tl  Tex.  tit. 

A  wife's  extreme  cruelty  to  her  hustiand.  who  Is 
reasonably  kind,  la  a  sufDclenC  defense  >o  her  blU 
alleging  that  he  had  deoertad  her,  and  asldng  to> 


iKtween  Ibe  two  were  anylblnc  but  those  wbich 
■bould  eiiBt  between  man  ana  wife.  She  ad* 
toits  her  Jealouav,  and  j^veB  or  ber  reason  for 

It  IheBtnries  he  related  when  in  his  cups.  Slie 
tesllSes  to  her  unbappincsa  riom  liia  treatment 
ftod  that  of  his  SOD.  She  sh;s  that  when  she 
could  not  give  bim  any  more  nioiie;  be  treated 
her  In  tlii^  manner,  and  intimates  this  was  the 
reason  for  bis  change  towards  ber.  It  appears 
Ibat  this  condition  at  affairs  culminated  in  a 
quarrel.  She  ceased  to  attend  to  any  of  the  , 
household  duties,  and  at  last,  on  January  2  or ' 
8,  1877,  after  they  had  been  mariied  a  year 
and  a  few  davs,  told  bim  plainl}|  thai  she  could 
Dot  and  would  not  live  with  bim  any  longer. 
He  sent  for  a  neighbor,  and,  in  her  presence, 
told  him  bis  nife  wanted  Ui  leave  him;  Ibat 
this  was  her  home  and  where  she  belonged, 
and  if  she  went  away  he  would  not  be  respon- 
sible for  anytbini^.  Qreat  stress  is  laid  upon 
this  interview  to  show  that  her  going  was 
against  bis  wish.  It  appears  strange  that  a 
liusbsnd  should  call  in  bis  neighbor  to  hear  his 


wife  announce  her  determination  (o  leave,  but 
in  Ibis  case,  as  that  neighbor  bad  been  in  the 
babit  of  giving  money  to  the  wife,  which  com- 
plainant bad  paid,  Ibe  suspicion  is  created  that 
the  neighljor  was  called  to  hear  the  declaration 
that  if  she  went  be  would  not  be  responsible 
for  ber  debts,  rather  than  the  protest  lo  her 

King.  Beyond  the  declaration  in  the  neigh- 
r's  presence,  complainant  took  no  steps  to 
induce  his  wife  to  reroalD.  This  interview  was 
in  the  morning.  Bbe  did  not  leave  until  Ihe 
evening,  and  he  does  not  pretend  that  be  rea- 
Boned  with  her,  Ibat  he  tried  to  reconcile  her. 


w  her  again  after  the  morn- 
the  shop.  In  ttie  afternoon 
she  took  all  ber  properly,  employed  a  carlman 
and  moved  her  things  away.  The  evidence 
fails  to  Justify  defendant  in  her  departum  from 
her  home  and  relieve  her  from  the  charge  of 
willful  desertion;  yet  complainant  cannot  claim 
to  have  been  free  from  blame  in  not  correclicg 
the  causes  of  her  dlEuatisf action,  and  in  per- 
miltinj^  her  departure  without  an  attempt  at 
□ciliation.  It  appears  that  the  parties  met 
at  a  Mr.  Stein'a  some  aii  months  after  the  sep- 
aration. What  the  object  of  the  meeting  was 
does  not  clearly  appear.  Whether  it  was  with 
reference  to  a  suit  she  bad  commenced  against 
him  in  New  York,  or  with  reference  to  the 
mortgage  be  had  given  to  secure  her  for  the 
f  8,5IJ0  of  ber  children's  money  she  bud  loaned 
to  bim,  or  both,  is  uccenain.  He  says  that  he 
then  asked  ber  to  return.  She  denies  this,  and 
says  she  was  willing  to  return  if  be  bad  aslced 
her  and  would  insure  thnl  she  would  be  prop- 
erly treated.  No  reconciliation,  however,  was 
effected,  and  it  appears  that  aucb  repre^enta- 
tions  were  then  made  to  her  as  to  the  value  of 
Ibe  security  be  had  given  ber  that  she  parted 
with  her  (8,S0O  mortgage  for  |1. 000  or  |1,200. 
Complainant  has,  ever  since  defendant  left 
him,  maintain^  his  connection  with  tbe  busi- 
ness in  Ninth  ijtreet,  and  continued  lo  reside 
there  until  be  removed  to  New  Jersey,  In  Sep- 
tember, IB8fi.  After  tbe  separation,  defendnnt 
went  to  live  at  218  Eighth  Street,  Nfw  York 
City,  and  for  sotne  years  kept  a  little  store  at 
that  place  and  supported  herself  by  iis  businesa 
and  by  collecting  rents  for  a  friend.     While 


alimony.  Bacvey  v.  Harvey,  iK.  J.) «  Cent.  Eep. 
VK. 

On  a  bill  bj  a  wife  who  has  lived  apart  fmm  ber 
liuatiand  more  than  three  jrears,  for  support  and 
malDtenanoe,  on  tbe  (rround  of  his  oonetructlve 
aluindonment  and  relusal  and  neglect  to  provide 
lor  her.  he  mny  not  only  den;  the  abandon ment. 
but,  Ijy  crofB-blU,  asli  lor  a  divorce  because  of  her 
doaerUon  ot  htm.  Harrison  v.  Harrison,  M  N.  J.  Eq. 
TO. 

Several  yean'  residence  abroad  la  lufflolent,  nn- 
derTei.Rav.SlaU  art.  2Sa2,  to  deprives  plalnClIT  of 
tbe  Tight  tomalotBlnaaulttordtvoroeln  tbe  TeiaB 
courts,  although  such  residence  1b  uot  aufflcleot  to 
cause  a  1<hS  of  cIMzeiublp  or  domlcll  for  otQer  pup- 
pus^.    Harmoodv.  Haymond.  lupra. 

The  inklnK  and  retention,  by  a  bustiand.  of  Ihetr 
CDj^nBcmeat  ring  from  Ills  wile.  Is,  in  conoectton 
with  other  facts.— as,  the  nuUcltig  of  foul  cbarjcea 
Bsrolnst  her,— flirong  proof  of  a  determination  to  de- 
sert ber.    McKeon  v.  HoKbod  <N.  J.J  4  Cent.  Rep. 

In  an  aotioo  for  divorce  predicated  on  ■  previous 
juilgmeut  of  BCpaTHtlon  rendered  one  year  tief  ore, 
H  Is  incumbeot  on  the  plaintiff  to  prove  tliut  do  ro- 
ooQCLIlatiua  bud  talLen  place.  Voq  Hoven  v.  Welter, 
S8  I^.  Ann.  903. 

A  wile  who*leav<s  her  husband  without  le«a] 
cause  la  not  entitled  to  olimonr  on  a  divorce  beiag 
prunted  to  her  husband.  Martin  v.  Martin,  BS  W. 
Va.695. 

Where  a  wife  sulnr  for  divotoe  I*  In  poneasion 
of  the  homeeleail,  and  has  more  valuable  prop- 
erty Chan  the  husband,  who  supports  more  of  tlia 
children  than  she  does,  no  temporary  alimony 
Should  be  awarded  to  her.  Turner  v.  Turner.  80 
Cal.  Itl. 

Nebraska  ooiirts  of  equity  have  lurisdictlon,  in  a 
■ult  ttytbe  wife  for  ailmony  and  support,  to  compel 
4IL.A.A. 


the  husband  to  support  the  wife  and  cbUdren, 
whether  tbe  action  is  one  tor  divorce  or  not.  Borle 
V.  Eorle  iNeb.)  Sept.  IT.  ISW. 

In  an  Independent  octlon  for  her  support  by  a 
wife  Justlfled  by  herhuxband'g  mieoODduci  In  Uvinjt 
seporele  from  him,  if  the  wife  Udeelltute  the  court 
has  power  to  Include  in  Its  Judgment  an  allowancn 
of  attorneys'  fees  as  necoviarlee  for  ber.    Bueter  v. 


ir  I8.  D.)  H  L.  R.  A.  Md. 

ecree  of  divorce  In  favor  of  ■  wife,  ■' 

□meeteadtoher-'to  be  held  by  her  in  I 


HrdlnK 


P(M  of  JiMtlflroHon  of  rfesertton. 
The  rensonable  cause  which  will  Justify  a  deser- 
tion must  be  such  as  will  authorize  a  dueolution  of 
the  marriage  bond.    Van  Lijke  V.  Van  Uyka,  ISS 

Pa.*ae, 

A  cause  which  will  Justify  a  wife  In  leaving  ber 
hupbnnd.  and  oooalitute  a  defense  to  an  aci  Ion  tor 
divorce  on  the  trround  ot  desenlon,  must  t>e  such 


vorce.  Taylor  v.  Taylor  (Iowa)  May  U,  1«U;  HeS 
V.  Neff.I  Wnt  Rap.  667,  iO  Ho.  App.  182. 

It  must  tie  such  as  would  be  made  the  foundation 
for  a  divorce  a  rTierua  el  Ihoro.  Alkire  y,  Aikln,  n 
W.  Va.  517;  Martin  v.  Martlo.  Id.  ««. 

Awlfe  Is  not  ot>liged  lo  stay  under  her  huaband'a 
roof  with  his  prostitute.  It  ihe  leaves  htm  fur  that 
reason,  and  be  refuses  to  support  ber,  she  la  entitled 
to  a  decree  agalDSt  him,  under  liO  of  tbe  Slatuta 
ooaoemliiR  divorce.  Welgand  v.  Welgand,  I  Osot. 
Rep.  362. 11  N.  J.  Bq.  «a. 

In  8outh  Diikotaa  wlteJustlSed  bybo'husbwul's 
misconduct  In  living  separale  from  bim  maj 
'    an  Independent  action  agaloM  bin  for 


Digitized  .yCOOgle 


IBM. 


Hebold  v.  Hkbold. 


engaged  in  the  latter  oceapatton,  uid  at  other ' 
times,  afaa  aaja  abe  Ttequenil^r  met  bira,  but 
tbat  tbej  nerer  leconilzed  or  apoke  to  eacb 
other.  He  denies  that  he  aaw  her  on  iheae 
occaalonB,  but  It  li  clear  be  vould  cot  have 
■pokeD  to  her  If  he  had  anea  her.  Her  resf- 
dence  was  known  to  bti  daughter  and  mulual 
f  rienda,  jet  he  made  no  ioquit;  with  reference 
thereto  ot  sny  effort  to  secure  an  interview. 
With  the  exception  of  bis  remarka  to  her  in 
llie  shop,  and  bis  lestinaony  of  what  be  cleima 
to  have  aald  at  Slelu's  (which  she  denies),  there 
is  nothing  to  show  that  her  original  departure 
and  her  lubseqnent  separalion  were  not  in  con- 
sonance with  bla  wishes  and  entlrel?  agreeable 
to  him.  He  admits  be  neTcr  made  aoy  attempt 
to  ascertain  her  whereabonts,  never  commuoi- 


It  la  abundantly  established  tbat  a  husband 
who,  nol  beiof;  blameless  for  the  act,  makes  do 
effort  tA  prevent  hia  de»ertion  by  his  wife,  and 
appears  to  acquiesce  ie  and  be  satisfied  with 
its  roniiouance,  cannot  appeal  successfully  to 
the  court  for  a  divorce  on  the  ground  of  deser- 

her  support,  without  resard  to  the  quesUou  ol  di- 
TOToe.    Bueter  v.  Bueter  (8.  D.)  B  L.  S.  A.  fiflS. 

A  huabend  who  brings  an  aclion  AEBinat  his  wife 
for  a  divorce  un  tbe  ground  of  abandonment  will 
not  lie  entitled  to  a  deoree  ot  divorce  if  It  Is  made 
to  appear  on  the  iriaJ  tbat  «fae  was  oompelled  w 
leave  the  home  of  tbe  plaintiff  bj  reason  of  hts 
eruel  treatment  ot  her.    Kikel  t.  Slkel,26Neb.SBa. 

Where  she  sbotra  that  her  abandoament  was 
caused  b;  suoh  acts  of  personal  vloleaos  and  use  of 
tnsultlni:  language  b;  the  plaintiff  toward  ber  as 
entitle  ber  to  a  separation  and  a  reasonable  sup- 
port at  hishanda.  It  Is  propertorefusetbe  pleloctff 
the  rellpt  ■nug'ht  1)7  blm  and  to  render  an  afflrma- 
Clve  Judgment  In  Favor  of  the  defendanL  Walter- 
mire  v.  Waltermlre,  110  N,  T.  Iffl. 

A  man  cannot,  bj  a  maiae  manner  bordering  on 
eruelty,  ;et  keeplnr  Inside  the  line  ot  statutorv 
eausea  of  dlvorae.  oompel  hie  wife  ui  dee  from  bla 
home,  and  then  get  rid  of  ber  eutirelj  bj  alletclng 
bee  dcaertion.  Nett  t.  Keff,  I  Wnt,  Bep.  GBT,  20 
Ho.  App.  lae. 

Theoonduolofa  husband  towards  his  wife  maj 
he  suoh  as  would  warrant  ber  in  leavlnfi  him,  al> 
thougli  It  would  not  entitle  ber  to  a  dirorce.   iMd. 

In  an  action  bj  a  husband  for  divorce  on  aooount 
of  deeeitlon,  proof  that  the  husband  was  aubjeot  to 
apUnptla  nts,  whloblUtlie  had  concealed  and  de- 
nied before  mairlace,  ^-  —  ■  ■ 
part  of  Um  wife.   iMd. 


tion.  arm{*h  v.  (hmiih,  21  N.  J.  Eq.  208; 
Belden  v.  Belden.  S3  N.  J.  Bo.  94;  Grant  t. 
Grant,  88  N.  J.  Eq.  608;  BoaOH/  v.  BowBtjl,  3S 
N.  J.  Eq.  406;  Tai/lor  v.  Tayior.  88  N.  J.  Eq. 
207;  BilUnhouia  t.  Rittmiiaute,  20  N.  J.  Eq. 
374 

The  defendoTit,  by  her  answer,  by  way  of 
cross-bill,  seeks  a  divorce  on  the  grouoa  of 
willful,  continued  and  obetlnsle  desertion  for 
Ihree  years.  '  As  she  was  the  one  wbo  actually 
left  (he  other,  she  invokes  the  rule  that,  where 
a  wife  is  obliged,  by  the  cruelty  or  violence  of 
ber  husband,  to  leave  bim  for  safety  ot  to 
avoid  personal  injury,  this  compulsory  digbl 
on  her  part  amounts  to  a  desertion,  under  our 
Statute,  by  bim.  In  these  cases  the  wife  bos 
the  burden  of  proof  upon  her  to  show  that  her 
abandonment  was  not  voluntary,  but  tbat  sho 
was  compelled  U>  go  by  bU  treatment  or  com- 
mand.    Btarkes  v.  Starktv,  21  N.  J.  Eq.  186. 

As  before  suggested,  I  do  not  think  she  hat 
sustained  her  claim.  While  she  teslifles  to 
much  tbat  might  reasonably  ensender  Jealousy 
and  create  unhappiaess,  she  admits  it  only 
happened  when  ber  huslMnd  was  the  worse  for 


entertalntng  hope  of  hlsreformstton,  wm  not  oon- 
BtlCute  a  condonation  or  reoonolllatlan,  but  serve 
latfaer  to  strengthen  than  to  weaken  her  oknsa  ot 
action.    Hsokv.Handr,WLa.AnD.W. 

OongcnC  or  acqal€»eenee  lUfeaU  action. 

Divorce  for  desertion  will  not  be  granted  to  k 
huahand  when  he  consented  thereto,  and  fumlsbed 
the  wife  with  monej  to  effect  the  eeparatton,  Zhi^ 
merman  V.  Zimmerman  iN.  J.)  S  Cent.  Rap.  708. 

If  one  partr  coascnta  to  a  teparatlon  on  tba 
Sroundof  the  other's  adullery.  the  departure  ot 
the  other  will  not  be  a  desertion,  altlioiigh  the  oon- 
aent la JusUQed.    Ford v.Ford, SNew Bug. Bep. Te&, 


Want  ot 
sufllcfent  ground  forawlte'a  _. 
band.   Taylor  V.  Taylor,  tiq^ro. 

Inoompatlbfllt7  of  temper  li  not  a  lesal  Jua- 
ttfloatlon  ot  desertion.   Van  I^ke  v.  Van  Dyke, 

a  huband  to  par  for  hi*  board 
a  other  persons  boarding  with  his  wife 
o  a  dlvoroa,  or  Justify  her 


ot  her  hi 


Oondonatton  is  a  defense  to  divorce  tor  cruelty. 
Tolmntary  oobabltatlon  after  cruelty  on  the  hus- 
band's part  li  not  always  oondouatJon.  Wluon  v. 
Wllaon,  t  New  Bag.  Rep.  Mt,  U  B.  L  — . 

A  wits  will  not  be  held  to  have  oondooed  an 
ofleose  not  known  l«  her.   Ibid. 

Patlenoe  and  forbearauoe  of  the  wife  during  long 
■lerlod*  ct  cruel  tnatment  from  her  husband, while 
ML.  R.A. 


USU 


ksn. 


which  win  take  away  the  el 
desertion  from  the  orlKinal  departure  will  take  it 
away  equally  from  the  sutaeQuent  remaining  sb- 
sant,  it  given  at  a  later  time.    IMd. 

If  a  wife  leaves  her  husband  without  oause  and 
wttb  Intentto  throw  off  her  marital  duty,  and  af- 
terwarda,  realising  that  she  has  done  wrong,  would 
return,  only  that  ber  busOaod.  tor  the  purpose  of 
making  her  abseitce  the  grround  of  a  suit  for  dt- 
voroe,  relraina  from  dolog  anytblag  to  induoe  her 


against  her  husband^  irlll,  and  cannot,  therefore, 
tmnade  the  basis  for  a  decree  of  dlvoroe.  Newing 
V.  Mewing,  IB  N.  J.  Bq.  188. 

A  man  who  left  his  wife  In  the  poesesstoo  of  thetr 
houieetaid.  the  title  to  which  was  In  tils  name,  and 
in  the  pofiBealon  or  control  of  ail  bl»  other  proper- 
ty, and  whu  whs  alisent  tor  more  than  a  year,  dur- 
ing wbloh  Uma  he  once  sen  t  her  money,  and  directed 
their  son  to  send  ber  money,  and  wrote  to  her  eug- 
goetlng  that  he  would  return  borne,  to  vhioh  she  re- 
plied by  requesting  him  not  to  do  so,— cannot  be 
held  to  have  alMindoned  her  so  as  to  Justify  a  dl> 
loroe.    Taylor  V.  Taylor,  U  Kan.  6as, 


ititlcd  U 


idivc 


ot  desertion  because  ills  wife  wentto  anotber  RIate 
In  anitety  to  see  tier  only  daughter  and  bos  not  re- 
tumed.where  theie  never  waa  any  trouble  between 
'itl«n  her  since  she  left. 


□clllBt: 


Wright  V.  Wright  iMlch.}  May  8.  INeQ. 
A  writing  made sev€^  months  after  a  olteaban- 
doned  her  husband,  by  wbicli  cc rtalo  arraogementa 
are  made  in  reference  to  their  .bildren  and  priipoi- 
ty  rights,  la  not  a  bar  to  a  dlvorc 
Nkiliols  V.  Nlobols,  U)  Ey.  L.  Rep.  aSOl 


•8lc 


IntoilcalioD,  hU  lewdnfss  or  bis  having  boaaleil 
of  profligacy.  There  is  no  evidence  whateTet 
of  bia  associatlOTi  with  nomeu  of  even  lus- 
ptciouB  or  questionable  character;  and  the  tee- 
timonj  of  other  witnesaea  clears  him  of  the 
linputHtlon  of  habitual  {[lebriet;. 

To  eatshliBh  auch  conduct  on  the  part  of  the 
husband  eawill  not  only  Jnatlfy  the  wifeinleuv- 
Intcberliome.but  convert  Ruch  abandonment  in- 
to Ibe  husband's  deeertfon  in  tlie  eye  of  the  Ian, 
more  Ihiui  the  uncorroborated  testimony  of  the 
wife  should,  in  tbe  face  of  hiadeDial, be  required. 
Mif^  T.  Fineher,  18  N.  J.  Eq.  BOO;  F^am  v, 
Fram,  82  N.  J.  Eq.  488;  Bandfordy.  8andf<rrd. 
Id.  420;  Fallen  v.  PalUm,  29  N.  J.  Bq.  541; 
Tate  v.  Tafe.  26  N.  J.  Eq.  B5;  Sellon  r.  Belton, 
Id.  44S;  Reid  v.  Reid.  21  N.  J.  Eq.  881 ;  Wood- 
aorihr.  ffoorfuwW, Id. 251;  Cnmmint-v.  0am- 
mini,  19  N.  J.  Eq.  ISS;  MeSIutney.  MeSliane, 
4B  N.  J.  Eq.  841. 

If  the  willinf^nesa  to  reiuni  to  ber  marital 
duties,  wbicb  she  teelifles  sbe  entcTtuined,  had 
niaterfallEed  into  any  maDifesiation  prior  to 
Uuee  years  before  the  commancemeot  of   tbia 


auH,  ane  mieni  i»Te  put  compiainsnt  m  tD» 
wrong  if  be  bad  rejected  sucb  advancea.  But 
sbe  admlla  she  was  resualned  by  ber  pride, 
wbicb  migbt  avail  ber  as  an  excuse  u^inst  hi* 
ault,  but  caonot  sbift  tbe  reapoDdbillty  of  her 
actual  abandoDmeDt  when  sbe  appeals  to  tb* 
court  for  afBrmative  relief.  She  testiflea  that 
she  wrote  tc  him,  but  Ibis  was  within  tbe  slat- 
utory  period  prior  to  tbe  filing  of  her  anawer; 
and,  if  It  iras  in  fact  sucb  an  advance  as  lo 
make  him  responaible  for  the  subsequent  sep- 
aration, it  fs  InsufScient  to  authorize  a  decree 
in  ber  favor.  The  whole  evidence,  however. 
Impresses  me  with  the  opinion  that  tbe  aepara- 
tion  of  these  parties  was  distasteful  to  neither 
in  its  inception,  and  was  salisfactot?  to  both  in 
its  coDtiDUBDce;  that,  however  willful  it  was  as 
to  each,  and  white  li  continued  for  many  year* 
without  interruption,  it  cannot  be  said  lo  have 
been  nbslinate  in  the  sense  which  obtains  with 
reference  to  deaertion  under  our  Biatute. 

The  bill  and  erom^U  mutt  be  dimnitted,  with 
costs  of  tbe  orifiinal  bill  id  the  defendant. 

This  result  renders  on  examinalioo  of  other 
points  nnneceaaaiT. 
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Mbi7  E.  HEWITT  #t  al.,  Appt*. 

( Nob. ) 

*!•  A  tenantlnposaeaaloii.iuidarKlcass 

which  dci€«  DDt  provtde  that  be  may  remove  his 
tlituree  and  improvements,  cannot,  aftprbehas 

B>   A  creditor,  by  the  lory  of  «ji  ez«cii- 
tlon  upon  « tatianffl  flxtnrea,  acquires  no 

greater  rlf  bia  thereto,  or  to  removs  the  same, 
than  the  tenant  bad. 
8>  WheDateiuuttlaii>tliea«tiuLlpo«aa«- 
■Head  notea  by  N obvu.  /. 


■Ion  ofreal  «atei«,  at  the  thus  It  la  sold  br 
the  landlord,  the  purchaser  Is  (duirgeable  wick 
notice  of  the  rights  of  the  tenant. 
I.   Unleaa  there  !•  m.  atlpiil&tloii  la  th« 

lea«e  to  tbe  contrary,  a  tenant  oan  onir  re- 
move sucb  Improvemenla  erected  bj  him  the 
removal  of  which  wUl  not  materlaJiT  Injure  tha 
premises,  or  put  them  lo  a  worse  condition  than 
they  wereln  when  he  took  poaaeeslon.  i^iunyJwF* 
V.  Lowe  S  Neb.  UL 

(November  IS,  IBOOJ 


favor  of  plain  lite  In  an  action  brought 

}oin  the  removal  of  a  portion  uf  a  building 
rom  ploiutilTB  land.    Affirmed. 


Nora,— IVnont;  rfoht  to  ranoee  flxUiret. 

A  tenant  niay  put  Id  an  engine,  and  removeltn 
tbe  end  of  tbe  term.  Andrews  v.  Day  Button  Co. 
U  EuD,  4M. 

Where  a  lessee  of  a  factory,  engine,  etc..  requests 
Uie  lessor  to  put  In  a  new  engine  or  oontrlbuto  to 
Its  expense,  wblch  the  latter  refuses  lo  do,  and  the 
lessee  puts  It  In  on  bla  own  responsibility.  It  does 
not  become  a  (Ixture,  where  It  can  be  removed 
without  Injury  to  the  buUdlnE.    IMd. 

A  holler  and  lank  placed  on  a  foundation  of 
brickwork,  the  edges  of  which  had  been  cemented 
before  they  were  placed  thereon,  to  keep  them  In 
place,  and  easily  removable,  remain  tbe  personal 
property  of  the  tenant  at  will,  as  against  theowner, 
on  a  demand  for  rent.  Cooper  v.  Johnson,  8  New 
Bng.  Bep.  ISS,  14S  Man.  108. 

A  distinct  understanding  on  the  part  Of  tbe  own- 
ers of  land,  that  ioebouses  built  by  a  lessee  or  a 
part  owner  should  remain  personal  property.  Is 
■ufflolent  to  make  them  such.  Hondforth  v.  Jaok- 
soo.  150  Mass.  IW. 

A  house  buUt  principally  for  a  dwelling-house. 
Independent  of  carrying  on  a  trade,  would  be  a- 
fliture.   VanNeBsv.Paoard,ni;.&apecl8r,TI. 
«d.87t. 
•  LRA. 

See  also  18  L.  R,  A.  S7. 


At  oommon  law,  flituree  which  were  eieoted  for 
carrying  on  trade  were  allowed  to  he  removed  by 
the  tenant  during  the  term,  and  were  deemed  ptr- 
sonalty  for  tbls  purpose.    IbUL 

Whore  a  large  boose  was  built  by  a  tenant,  who 
used  It  partly  for  carrying  on  a  trade,  and  for  tb* 
reeldenoe  of  bis  family,  for  Uie  purpose  of  more 
traneflclally  eiorcUdug  tbe  trade,  he  was  entitled  to 
remove  It.    IbUL 

Tbe  form,  slie  or  material  of  abulldliixlslmnia< 
terlal;  the  sole  question  la  whether  tt  Is  dsslgned 
tor  trade  or  not.    ibid. 

Fixtures:  general  dlscussloQ.  See  fiot<stoBrlnkley 
V.  Forkner  fInd.J  8  L.  B.  A.  U;  HIU  v.  MuDday  iKy.> 
tl^R.  A.  n4:CollBmore  V.  QUUslHasB.)EL.B.A. 
ilO;  McOorrlsk  v.  Dwyerllowa^S  L.  B.  A  WC  Uop^ 
weU  Mills  V.  TauatOD  Sav.  Bank  {Homj  e  li.  B.  A. 
US. 

Tanant  sonnot  remors  fxtart*  aftf  aziMniHoe  of 

Fixtures  go,  ai  me  eipjractou  oi  ta 
laodlord,  unless  the  tenant  has  during  uin  vsriu  c^- 
-ircLsed  his  right  to  remove  tbem.  Waiab  v.  Slchler, 
;  Wat.  Rep.  UT.  Bl  Ho.  App.  Bti. 

U  tlie  tenant  neglects  ootu  tin  term  eiplrsa  t» 


he  expiration  of  the  term,  to  the 
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Tbe  fact*  tn  follf  fbilfld  In  the  oplnliw. 

Mr.  John  P.  Bre«n  for  appellanta. 

Mr.  A.  C.  Troup,  for  appellee: 

Tbe  record  of  tbe  lustice  of  Ibe  peace  shows 
tbal  tbe  defense  to  tie  forcible  deleotion  suit 
wen  represeuied  bj  coiinite).  and  that  Mn. 
Bewitt  was  present  and  tcBtified  at  the  trial  in 
behalf  of  tbe  defense.  Even  if  slie  wb«  entitled 
to  notice  of  thai  proceeding.  Ihe  DOtlce  ihe  bad 
of  the  mailer  was  all-sufficient 

See  Goilfrn/  ».  WaUcer,  43  Ga.662;  FhmAam 
T.  Hohman,  90  111.  313. 

Delivery  of  notice  to  Ihe  husband  b  a  luffl- 
-dent  service  upon  his  wife. 

took  V.  CreiweU,  41  Md.  681. 

The  tenant!  and  Ihelr  creditors  lost  their 
right  to  remove  after  tbe  date  of  service  of  no- 
tice to  tbe  tenant  to  quit  tLe  premiEes. 

Taylor,  Land,  and  T.  ^  B3I,  and  note,  also 
^  55S;  Wood,  Land,  and  T,  g  (S33,  and  Dutkori- 
ties  dted  In  note  to  p.  892;  Sriekton  v.  Jonei, 
87  HInn.  4^9. 

Fixtures  are  not  goods  gnd  chattels  for  all 
pnrposee.  Thej  are  not  unless  made  so  by  the 
lenan fa  severance,  or  forthebenefltof  bis  eze- 
«uiton  credilora.    While  they  remain  attached 


Utey  I 


T.Baird.  101  Pa.  865. 


JSorvml,  J.,  delivered  the  opinion  of  the 
-court: 

On  July  8,  168C,  one  Hallna  Hancbezerey  en- 
tered into  an  article  of  agreement  for  the  pur- 
«faese,  fiom  tbe  Souili  Omaba  Land  Company, 
of  lot  4  In  block  81,  South  Omaha.  Bubseqnsnt- 
ly,  Bbeerected  on  tbe  north  half  of  the  Iota  two- 


tieorge  Boyle  for  tbe  ti 


e  year,  with 


J,  the  stipulated 
Bofle  wentinlo  posiesalon  under  the  lease,  and 
while  in  possession  be  erected  a  frame  addi- 
tion to  the  building,  wbfcb  bad  been  conslnict- 
■edbyMrs.  Sanchezerey.  The  defendants  claim 
that  Ibe  lease  contained  a  provision  giving  the 
tenant  tlie  right  to  remove  all  buildings  he 
should  construct  upon  the  premises.  Tbe  plain- 


tiff denies  that  tbe  lease  contained  sBCh  stlpii 
latton.  Mrs.  Sancbezerey  assigned  her  con- 
tract of  purchsse  to.  one  Moses  Eorrowlch,  on 
December?,  1686,  who  completed  the peymenls 
to  Ibe  South  Omaba  Land  Compsuy,  and  re- 
ceived a  deed  for  tbe  lot.  On  the  80ih  day  of 
April,  1887,  Hoses  Horrowich  and  wife  sold 
and  conveyed  by  warranty  deed  the  lot  lo 
Abraham  J.  Friedlander,  the  plainliff,  who  is 
still  the  owner  thereof.  This  deed  was  filed 
for  record  in  the  county  clerk's  office  of  Doug- 
las County,  on  April  28.  1B87.  Boyle,  on  the 
4th  day  of  Febniary,  1887,  aasigned  tbe  lease 
to  one  Thomas  Higgins,  and  on  tbe  same  day 
executed  a  bill  of  sale  to  Hig^nsfor  Ibe  frame 
addition  erected  by  Boyte.  Higgins  went  into 
possesaion  of  the  premises  under  the  lease,  and 
remained  in  tbe  occupancy  thereof  until  the 
latter  part  of  December,  1687.  On  the  12tb 
day  of  January.  1368,  Higgins,  It  is  claimed, 
assljtned  tbe  lease  to  Mary  E.  Hewett,  one  of 
the  defendanta.  and  at  tbe  same  time  sold  her 
bis  Interest  in  the  frame  addition.  The  Ilewetta 
(ooh  poasesaion  and  paid  the  rents  for  a  time. 
Having  quit  paying  rent,  and  being  in  default 
thereof,  tbe  lease  was  declared  forfeited  for 
that  reason,  and,  on  March  19.  1888,  the  plain- 
tiff, A.  J.  Friedlander,  brought  an  action  of 
forcible  detainer  against  Harvey  Hewett,  Utn 
husband,  tiefore  J.  B.  Morrison,  a  justice  of  Ihe 
peace  in  and  for  Douglas  County,  to  recovei 
the  poHSesslon  of  the  premisea.  The  Justice 
found  the  complaint  of  the  plaintiff  to  tte  true, 
and  rendered  a  Judp^nent  of  restitution  on  the 
4th  dsy  of  April,  1886.  On  the  same  day  a 
writer  restitution  was  issued,  and  two  days 
latter  Ibe  Hew  ell  a  were  dlsposaeased  by  an 
officer,  under  tbe  writ.  It  also  appears  that 
some  time  in  April,  18!^,  and  afler  (be  Judg- 
mentof  resiitutlon  wan  entered,  tbe  derendanla 
Ryder  &  Qlick  recovered  a  small  judgment  be- 
fore a  jusilce  of  the  peace  of  Douglas  County, 
against  Harvey  W.  Hewett  and  MaryE.  Hew- 
ett, abd  thai  an  execution  was  issued  thereon, 
which  was  levied  upon  Ibe  frame  addition, 
above  referred  to,  as  the  property  of  the  Hew- 
etts.  The  officer  holding  tbe  eiecuilon,  baring 
advertised  the  addition  for  sale,  and  the  Hew- 


ranova  tniildlnKi  ereoted  b;  tatm.  he  to  deemed  to  ' 
have  abandoned  ttiem.  Beddeiiak  v.  Smith,  1  West. 
Bep.  lU,  ICB  Ind.  SOL 

It  a  lenanl;  havmsptaoed  ereotlon*  ormBobla- 
-wyupMi  leased  premlaea  duriotr  bla  lerm.  irhlati 
WOUM  be  deemed  a  part  of  tbe  realty  aa  tietween 
fiantOT  and  grantee,  at  the  end  of  hto  term  sur- 
t«nder«  tbe  actual  poraesBlaa  of  the  leased  prcm- 
lees  to  bto  landlord  vlihout  first  removlmc  ■uoti 
«Tectloiia  or  maoblcerr,  tbey  t>eoome  the  propert; 
of  tbe  landlord.  Belolt  Seoond  Nat.  Bank  v,  0.  B. 
UerrlU  Co.  W  Uln.  £01. 

When  the  evidence  clHarly  sboirs  that  there  was 
iiolntentlnnon  the  part  of  tbe  tenant  to  rellaqulah 
his  unquestioned  rlcbt  to  the  Oitures.  and  there  to 
also  evtdenoa  showing  that  the  landlord  understood 
Booh  Inteatton,  and  aoqulnoad  by  promlslnK  that 
he  might  remove  them  atter  the  surrender.  Us 
dght  to  so  remove  them  Is  not  lost.    Ibid. 

Tbe  surrender  of  leased  premises  by  operation  of 
law  vesta  the  landlord  with  the  title  to  any  slruo- 
tvree  theieoo.  Bedlow  v.  New  Tack  F.  D.  D.  Do. 
X  L.  B.  A.  Ota,  m  N.  T.  tea. 

A  tenant  tor  years,  with  a  eovenant  In  the  leese 
for  perpetual  renewal,  asonat  remove  the  bu  lldlnv 
on  the  leased  premises,  so  sa  greatly  to  Impair  and 
«L.it.A. 


endanger  the  security  for  the  n 
such  case  a  blU  In  equity  may  l>e  brought  by  the  re- 
veidoner  to  enjoin  suob  act  ■«  an  equitable  waste 
to  tbe  hiherlttuioe.  Orowe  v.  Wilson,  a  Gent  Bep. 
sai,  as  Md.  17V. 

A  tenant  at  will  wboae  tenanoy  can  only  be  (er> 
minated  afler  reasonable  notice,  and  who  faaaam- 
pie  nodee  and  opportunity  to  remove  the  building 
before  he  Is  dtopowfpnd,  oannot  thereafter  remove 
It.    Brlclison  v.  JonM,  87  Minn.  US. 

The  more  fact  of  a  landlord  deeding  leased  prem- 
ises to  a  third  party  will  not  support  trover  by  the 
tenant,  for  fixtures  attaohed  by  blm  to  the  realty, 
and  left  by  him  on  atiandonlng  the  premlsM. 
Walahv.  Slobler.lWeBt.  Bep.  EKI,  K)  Mo.  App.  871. 
Eftd,  of  OBetpbamet  ot  neu  Icon, 

A  tenant's  right  of  reroovnl  ot  Oztures  to  lost  by 
acoeptenoe  ot  a  new  leese  without  their  reserva- 
tion.   CtarllD  r.  iUtler.  1£  Cent  Bep.  SB,  S8  Ud.  478. 

If  a  tenant  takes  a  new  lease  on  dUfereot  terma. 
and  not  a  mere  eitenslou  of  the  old  lease,  a  Dew 
tenancy  to  created;  sad  wbatevar  oonstltuted  a 
part  of  the  freehold  at  the  ame  of  the  new  lease 
mun  be  surrendered  up  at  Its  (ermlnstlon.  Bstb- 
deriok  v.  Bmlth,  1  Waat  Ben,  U,  KB  Ind.  tOl 


ll  U  claimFd  by  Ihc  apix'llpes  llml  ibe  lease 
from  Mrs.  Suucbeierey  to  Boyle  conlained  a 
aiipulaiioD  ibat  Cbe  leonnt  could  Kinove  all 
builttiuga  he  Bbould  erect  thereon  diirinf;  tbe 
ContlouBtion  ot  Ibe  Iciisg  Tlie  original  lease 
Iras  DOl  produced  od  Ibe  IiihI,  aud  nitliout 
BbowioK  Ibal  it  nas  Dot  in  exislcnco.  tlic  cJc- 
tendanls  introduced  a  piirporLed  copy  tliereof, 
wbicb  roDtaincd  aucb  a  rlituse  Wbeiber  such 
a  provision  was  io  Ibe  ori^rimd  lease  when  exe- 
cuted is  not  BO  clear.  Tbe  lenge.  soon  after  lis 
execulinn,  was  recordeil  in  tbo  county  clerk's 
office  of  Douslas  County.  Tlie  recori  tbcreol 
was  produced  nl  Ibe  trial,  and  it  coDlained  no 
BIlpulaMon  niiihorizinfc  tbe  lennnl  to  erect  and 
remove  bulidioi'S.  uor  did  It  prohibit  the  erec- 
tion and  removial  of  improvcmenls.  The  par- 
ties lo  the  ksRe  were  not  called  to  prove 
its  terms.  Theodore  Elliott  and  H.  H.  Ish, 
bcine  called  an  wiiDessea  by  the  defcndanlB, 
testiSed  lo  havine  maiie  the  copy  of  tbe  orifri- 
nal  leaee  introduced  in  evidence,  nfter  it  ha  i 
becD  assigned  lo  Mts.  Hewelt.  While  it  may 
be  true  that  they  made  a  correct  copy  of  tbe 
paper  then  before  ttiem,  tbey  could  not  know 
that  it  conlHintd  tbe  disputed  clause  at  tbe 
time  of  its  execution,  aslbey  never  saw  Ibe  in- 
strument uolil  many  moulb"  nf  ler  it  was  made. 
Tbis  leslimony  was  not  suflicifnt  lo  overcome 
the  record  of  the  orlginni  made  by  the  county 
clerk.  The  flndinii  of  the  inal  court  that  [be 
orijrinal  lease  ooiiiniued  no  such  a  provision 
was  certainly  juftitleil  bv  the  evidence.  Under 
the  lease,  as  eslablislied  by  Ihe  evidetice,  the 
tenant  had  ■  riuht,  before  the  surrender  ot  pos- 
session, to  remove  any  improvements  owned 
by  him,  which  are  embraced  under  Ibe  head 
of  "  Tenants'  Fixlurei,"  but  the  tenaut  had  no 
authority  lo  remove  such  improvemeuts  after 
Uie  termination  o(  Ihe  tenancy.  In  other 
words,  the  tenant  could  not  te-ealer  to  remove 
bis  fixtures,  after  tbe  surrender  of  possession 
to  the  laodloid.  In  the  case  at  her,  the  addi- 
tion constructed  by  the  tenant  was  not  removed 
before  the  tenant  was  ousted  under  tbe  writ  of 
restitullon.  It  is  true,  before  tbe  writ  of  resti- 
tution was  served,  tbe  execution  In  favor  of 
Byder  &  Glick  was  levied  upon  tbe  addition  . 
but  we  fail  to  see  how  that  could  aSect  the 
rights  of  tbe  plaintiff.  These  creditors,  by  the 
levy  of  their  execution,  obtained  no  greater 
lights  in  Ibe  premises  than  had  their  debtors, 
the  Hewetts.  If  the  Hewelis  had  no  rigbl  tc 
re-enter  and  remove  tbe  property  after  tbev 
bad  been  dispossessed  under  the  writ  of  resti- 
tution, then  It  would  aeem  clear  that  tbeii 
creditors  had  no  such  rieht.  It  is  claimed  that 
tbe  lease  was  transferreti  lo  Mrs.  Hewett,  and 
not  to  her  husband,  and,  as  she  was  not  a, 
party  lo  the  forcible  detainer  suit,  she  is  not 
Dound  by  the  proceedings  therein.  It  does  ap- 
pear frotn  the  copy  of  Ihe  lease  Introduced  in 
evidence  by  the  appellants  that  it  was  assigned 
to  her,  yet  it  Isequally certain  tbatFriedlander, 
the  plaintiff,  was  not  snare  that  Mra.  Hewett 
claimed  any  Inlerestin  Ihe  premises  until  long 
after  ibis  suit  was  Instituted.  Tbe  testimony 
■bows  that  bar  busband  stated  lo  tbe  plaintiff  a 
9L.R.A. 


transferred  lo  Mr.  Hewell.  It  was  be  who 
paid  tbe  rent  Tbe  tranacript  of  tbe  detainer 
suit  shows  that  Mrs.  Bewett  nta  a  witnen 
for  her  husliand  on  tbe  trial  of  that  caae. 
There  is  ample  leslimony  io  tbe  recoid  to  w»r- 
ranl  Ihe  conclusion  that  tbe  husband  was  Ibe 
plaintiff's  tenant,  but,  if  it  be  conceded  that 
Mrs.  Hewett  owned  tbe  improvements  claimed 
as  fiilures,  she  has  forfeited  all  right  tbercio. 
She  foiled  to  pay  the  rent,  and  tbe  lease  was 
forfeited  for  that  reason.  She  made  no  effort 
lo  remove  tbe  improvements  prior  to  the  tak- 
ing possession  by  tbe  plaintiff  of  tbe  leased 
premises.  The  plaintiff  contends  that  he  ia  an 
innocent  purchaser,  and  had  no  notice  wben  he 
purchased  from  Horrowicb  tbat  the  tenant  in 
possession  claimed  to  own  tbe  addition  inquea- 
lioQ.  The  testimony  shows  that  one  Ham- 
mond represented  tbe  plaintiff  in  making  the 
purchase.  The  leailmony  Introduced  for  tbe 
purpose  of  showing  that  Hammond  had  actual 
notice  that  tbe  addition  belonged  to  tbe  tenant 
Is  conflicting  and  unsatisfactory.  Horrawich 
and  his  wife  each  testified  at  the  trial  that  they 
informed  Hammond  at  the  time  tbe  deed  waa 
executed  that  the  addidon  did  not  belooic  to 
them  but  was  the  property  of  the  tenant.  This 
is  contradicted  by  the  testimony  of  Hammond. 

Asa  reviewing  court,  we  can  only  examine 
the  evidence  to  see  whether  it  sustains  the  Und- 
Ingof  the  trial  court.  The  testimony  of  Ham- 
mond, if  true,  was  sufficient  lo  base  a  finding 
that  Ibe  plaintiff  was  not  chargeable  with  ac- 
tual notice  of  the  rights  of  tbe  tenant.  Id  our 
view,  it  isquite  immaterial  whether  Friedlander 
had  actual  notice  of  tbe  claims  of  tbe  tenant  or 
not  The  latter  was  in  theopen,  notorious  pos- 
session at  tbe  time  the  plaintiff  became  Ihe 
owner  ot  the  lot.  This  waa  s'lfficienl  notice  of 
the  ridits  of  the  tenant.  Wing  v.  Oryig,  Sit 
Vt,  Sei:  Dubnii  v.  Kellji,  10  Barb.  508:  2  Dev- 
lin, Deeds,  §770. 

This  brings  us  to  (he  cocilderatlon  of  the 
question.  Was  the  addition  erected  by  ibe  ten- 
ant of  such  a  characteraa  tbe  law  would  per- 
mit bim  to  remove  It!  The  evidence  shows 
that,  at  the  time  the  premises  were  leaseil  by 
Boyle,  there  Blood  upon  the  lot  and  attHChed 
to  It  a  frame  two -story  building.  To  tbefr'nt 
of  this  building  Boyle,  while  in  possession 
erected  a  frame  addition  34x20  feet  in  dimeo- 
slons,  two  stories  in  height.  It  was  placed  upon 
wooden  poets  set  in  tbe  ground.  This  Hddidon, 
as  well  as  tbe  old  portion  of  the  buddiug,  was 
sided  with  sbiplap.  In  the  construction  of  the 
addition,  all  the  windows  in  the  trout  of  the 
old  building  were  taken  out,  and  the  opeoiags 
made  thereby  were  sealed  up  with  boards.  Aa 
oprning  was  cut  In  the  front  of  the  upper 
storv  01  the  old  part,  and  as  a  means  of  com- 
munication between  the  old  and  new  parti,  a 
door  waa  hung  therein.  The  eaves  of  the 
main  building  where  tbe  addition  joined  wei* 
cut  off,  and  the  roofs  of  Ihe  two  paiis  were  so- 
connected  as  to  use  one  drainape.  The  addi- 
tion next  to  the  old  part  was  not  sided,  but  a 
row  of  studding  was  placed  there  which,  a* 
well  as  tbe  sill  of  that  side  of  the  additkm, 
were  nailed  to  the  main  buildinit.  There  1* 
also  evidence  tending  lo  show  that  the  siding 
was  removed  from  t&e  front  <4  the  old  hoos*- 
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wheD  the  new  naa  Joined  This  ii  denied  by ' 
■ome  of  the  HppellHnlB'  nltnesscs.  It  furllier 
appears  in  testimonj  Ibnt  tbe  leuact  al  one 
time  preseoled  U>  Iho  landlord  a  bill  for  repairs 
made  by  tbe  tenant  on  tLe  new  part,  tbe 
mmount  of  wbicb  was  allowed  by  the  land' 
lord  and  deducted  from  tberents.  It  is  obvious 
that  ibe  new  part  could  not  be  removed  with- 
out material  injur;  to  tbe  old  portion,  and,  If 
separated  and  removed,  neither  part  would  be 
•  couiplele  structure.  We  do  not  den;  tbe 
right  to  retaove  this  addition  on  the  ground 
that  it  was  attached  to  the  freehold,  but  be- 
caueethe  improvement  tvas  of  such  a  charac- 
ter, and  WBH  so  annexed  to  the  main  building, 
Ibat  lis  removal  would  grenlly  injure  the  de- 
mised premisea.  The  modem  decisioaa  Are  lo 


the  effect  that  a  tenant  can  onty  rcmov«  luck 
IniprovemeDts  erected  by  bim,  the  removal  of 
which  will  not  materially  injure  the  premises 
or  put  themlnawoTsecondilioB  tbaa  they  were- 
when  he  took  possession.  Lamptiere  v.  Lovie.  3 
Neb.  181;  1  Washb.  Real  Prop,  chap,  1,6  27; 
Taylor.  Land,  and  T.  §660;   Whitings.  Brad- 


Btimony  Ll: 
!  leased  pr 


Tlie  judgntent  of  Ota  Ditirict  Court  it  qf- 
Tbe  other  Judges  concur 


TESAB  BUPBEME  COURT. 


(....Tex...,,) 

1.   A  r«llro»d  company  la  liable  fbr  In- 

JotIab  received  by  one  of  Its  brakemcn  1::  oou- 
sequenco  of  tlie  Deg-Uienoe  of  Its  oar  Inspeutor  In 
permlttlnKa  foreign  cartooome  upon  Its  road  In 
a  doFeotlve  and  unanfe  condition. 
B.  It  la  not  error  to  reftaao  *  reqoeat  to 
grive  a  special  laatruoilon  to  Che  Jurr.  where  the 
court  tiai  already  embodied  the  propoaitloii  oon- 
talned  tbereln.  In  Its  general  obBrge. 

(Ootobecia.U«a.) 


Tor  of  plslntil  in  an  action  brouiht  to  rccorer 
damnf^  for  pcisonal  Injuries  alleged  to  have 
result eil  from  defendant's  negligence.  Af- 
firmed. 

Th;  fads  are  fully  staled  In  tbe  commisadon- 
er's  opinion. 

Mcari.  Oonldi  C»mp  A  Robertson  for 
appellant. 

Mutr».  John  S.  Dnnon  and  I.  J.  Rlee 
for  appellee. 

Collardi  J., delivered  tbefollowlDgdpin  ton: 
Appellee,  employed  as  a  brakcmau,  while  in 
the  performance  01  his  duly,  aucoupling  cars 
in  appellant's  railroad  yard  in  Sun  Antonio, 
had  two  fingera  on  bis  right  band  mushed  off. 
The  cause  of  tbe  injury  was  a  defect  in  the  car 
and  tbe  coupliD^  apparatus.  Appellant,  by 
several  assignments  of  error,  arising  from  tho 
refusal  of  the  court  to  give  special  instrucUona 
asked  by  defendant,  insists  that  the  injury  re- 


NOXB.— Jnstnulfoni.  when  tnav  bt  refused. 

InatruotionB  need  not  be  repeated  In  a  special 
oluirir&  wbere  ther  have  been  fully  oovered  In  ttae 
(reneral  charge.  State  v.  Bpooner,  11  La.  Ann.  T80; 
Tucker  v.  Cannon  (Keb.1  Deo.  IT,  188^  Roth  v. 
Norttaem  F.  L.  Co.  IS  Or.  SSfi;  People  v.  Hlcks(Ulch.} 
Fob.  a),  laoo. 

Where  the  oourt  Instmohi  tlie  }ury  In  a  manner 
SUfflclendr  alear  and  sound  as  to  tbe  rules  applloa- 
Ue  to  tbe  ease.  It  to  not  bound  to  give  other  In- 
struothini  uked  by  counsel  on  tbe  same  subject, 
wbetber  they  btb  oorreot  or  not.  Iron  BOver  Mln. 
Co.  V.  ChoeBman,  UB  U.  8.  S2»,  »  L.  ed.  Tift  Kelly  v. 
Jackson,  31  D.  B.  fl  Pet.  tC&  S  L.  ed,  513:  Wlnans  t. 
New  York  &  B.  R.  Co.  82  U.  9.  El  How.  gS,  l«  L.  ed. 
68;  Law  v.  Cross,  es  n.  B.  1  Black.  S33,  IT  L.  cd.  185; 
Beaver  v.  Taylor,  W  D.  8. 1  WolL  S3T.  IT  L.  ed.  BOJ. 
lAber  V.  trooper,  T<  D.  S.  T  Vail.  GU,  IB  I^.  ed.  IGl; 
HlUs  V.  Smith,  T5  U.  B.  B  WalL  S7,  IB  L.  ed.  DtS;  St. 
Louto  Pub.  Schools  v.  RIsley,  TT  V.  8.  10  Wall.  91. 19 
L.ed.BeO;  Chloaffo  A N. R.  Co.  v.  Whltton.  80  U.S. 
IB  WalL  no,  to  L.  ed.  STl;  Armstrom  v.  Morrill,  81 
n.  &  11  WalL  leO,  a)  L.  ed.  TW;  Unltad  BUtea  v. 
Tweed  ("Tweed's  Case"!  88  U.  S.  IB  Wall.  GOl,  El  L. 
ed.  889;  Kletn  v.  Buaell.  88  tr.  8.  U  Wall.  4S4,  EE  L.  ed. 
110;  Burton  v.  Drlrgs.  81 D.  8.  iO  Wall.  18S,  EE  L.  ed. 
1«B:  Woodruff  v.  Houffb,  81  H.  S.  GB6,  ES  L.  ed.  839; 
iDdlaoapoUs  ft  Bt.  I^  B.  Co.  V.  Qorst,  «S  U.  S.  ni.  E3 
U  ed.  8BB;  OUo  ft  U.  R  Co.  v.  HcCkrthy,  <M  U.  8. 
aiS.  El  Ii.  ed.  OGB:  Bneb  v.  Book  Ishmd. «  U.  B.  «08, 
Bt  L.  ed.  UOli  Smith  v.  Held.  lOB  U.  B.  St.  ES  L.  ed. 
9L.R.A. 


lOT;  Ayers  v.  Watson.  113  U.  B.  6M,  £S  U  ed.  1008. 

Where  the  jury  wore  fully  and  fairly  Instructed, 
there  Is  no  reasonable  ground  of  cx>n]plalnt  for  rfr. 
fiual  to  give  Initruotliais  requeeted.  Alhroaky  v. 
Iowa  aty.TB  Iowa,  801. 

A  refusal  to  give  InstructlonB  which  have  already 
been  giveo  In  subetBDoe  to  proper.  Coleman  v. 
Stale  |7U.)  Hanih  i.  ISOD;  People  v.  Glincoll,  Tl  Cal. 
S1E-,  Tynberg  v.  Ooben.  TS  Tex.  IDS. 

lostruotlone,  tbe  prlndplcBOf  wbloh  faavealraad7 
been  fully  presented  to  tbe  Jury,  are  properly  n>- 
tused.    lilQcoln  v.  Bmltta  (Neb.)  Veb.  IS,  ISSO. 

The  refusal  of  an  instruction  which  to  simply  a 
repetition,  In'sllghtly  different  phraseology  .of  prin- 
ciples slrcady  presented.  Is  not  error.  Book  Island 
T.Culnely,12eiU.<0e. 

A  rernsal  to  Instruct  upon  a  point  alrevly  Sat^ 
rtantlnllycoveredtoootorror.  Beekel  v.  Normmn, 
71  Iowa,  04;  Slate  v.  Winter,  T2  Iowa,  BET;  People 
V.  McCoy.  Tl  CSl.  SM;  People  v.  Bush.  Id.  OX:  Cralff 
V.  Thompeou.  10  Colo.  BIT:  Addy  v.  Janesvllle,  10 
Wto.  101;  State  V.  Peteieon.  88  Kan.  EH;  Ckrr  v. 
Stale,  El  Tex.  App.  USE;  Cblcauo,  H.  ft  St.  P.  R.  Oo- 
V,  Krueger,  11  West.  Bep.  8U,  1£1  I)L  l&7i  Jackson 
V.  Slate,  8  Cent.  Rep.  B81.  «  N.  J.  L  IG%  Johnson  v. 
Baltimore  ft  P.  R.  Co.  11  Cent,  Kep.  TED.  B  Maekey. 
laS;  Bunn  v.  Cass  Ave.  ft  P.  O.  &  Co.  98  Mo.  UE; 
Benson  v.  State.  119  Ind.  IBS;  Cestagiilno  v.  Balletia, 
BE  CaL  EGO:  Bonner  t.  Bnnato,  7B  MIoh.  188;  People 
V.  Swalm.  eo  ChL  IB;  State  v.  Canty.  11  Ia  Anii.t8Ti 
JaOoU  V.  Totty,  TS  Tex.  818. 


-rot 


Nbt  Yobk  Coukt  oy  Aptbau. 


Oct., 


mited  from  tbe  negUgCDce  of  ita  c&r  loBpeclw 

in  fuliQg  to  report  Ibe  cnr  in  bad  order  for  re- 
pairs, and,  tbeinspeciorbeiuga  fellow  Ber?ant 
of  plainlilT,  the  Cotnpuny  would  not  be  liable. 
The  rule  is  tbat  a  railwaj  company  is  bound 
to  furnish  sale  machinery  and  appliances  tor 
use  by  Its  employes  in  operating^  its  toad, 
«nd  If  ordinary  and  reasonable  care  is  not  exer- 
cised by  tbe  company  to  do  tlilB  It  wonld  be 

with 


la  whom  the  company  intrualed  such  dutlea,  is 
the  neglect  of  the  master.  Qahe»ton,  B.  eft  8. 
A.  R.  Co.  y.  FarTTuir,  78  Twi.  85,  and  authori- 
ties cited:  JJoution  AT.  C.  R.  Oa.  v.  VHara. 
64  Tex.  60];  Internatiiynal  A  0.  IT.  R.  Co.  f. 
Bill,  76  Tex.  63. 

The  fact  that  the  defeclfre  car  belonged  to 
(mother  road  was  immaterial,  it  was  the  duty 
of  the  Company  to  use  tbe  same  caic  in  pro- 
tecting its  employ^  that  It  would  have  used  if 
tbe  car  bad  been  its  own.  and,  if  the  dangerof 
tbe  Herrice  was  (hereby  increased,  (o  warn  the 
ttrakemaD.  Miitmiri  P.  R.  a  t  AG.  N.R. 
410.  T.  White,  7«  Tex.  103. 


Appellant  requested  the  court  to  cbnr|ce  tbe 
Jury  that  if  the  injury  was  caused  by  the  care- 
lessness of  tbe  engineer  in  barking  (he  iraia. 
tbe  uei?If)rpnce  would  be  that  of  a  fellow  servant, 
and  defendant  would  not  belUble.  Theconrt 
gave.  Id  the  general  charge,  a  similar  Inslruo- 
tloD,  embodying  the  same  principle,  and  it  waa 
not  necessary  to  repeal  It  bygiviiigihere<)iie8l- 
ed  charge.  Tbelawof  coQlribuloty  ne^ligeoca 
as  applicable  to  the  caae  waa  given  to  the  Joiy 
in  its  (reneral  charge,  which  dispensed  with  tha 
necensity  of  giving  the  spectsi  charge  HSk&I  by 
sppellaoton  tbe  same  aubject.  Besidca  th  a, 
tbe  charge  asked  could  not  be  given,  I>ecaus0 
it  contained  tbe  oft-repeated  illegal  propoeiiina 
insisted  on  by  defendant  thai,  if  the  injury  re- 
sulted from  the  negtisence  of  the  car  innpi-clor, 
the  defendant  would  nut  he  liable.  Ud  thii 
account  alone  the  instruction  could  not  Lava 
been  given.  We  find  no  error  In  tbe  trial  of 
tbe  case  or  In  the  judgment  of  tbe  court  Im- 
low,  and  conclude  it  ought  to  be  aUlrmed. 

Starton,  Oh.  J.: 

Report  of  (he  commlsFlon  of  appeal!*  exam* 
Ined,  their  oplnloD  kdopted,  and  lAe  judjinaAt 
it  affirmed 


NEW  TORE  OOmiT  OP  APPBAL8  (2d  DJt.)i 


William  EHHBLUTH,  Eewpt., 
HOME  BENEFIT  ASSOCIATION,  Jjpf. 


!•   Wbere  Kn  InvnnuuM  oompanr  iMiie* 
to  e»eta  often  person*  ma  membora  of  ft 

elob.  torasepantaoonslilentlon  furnished  bj 
each.  ■  oeitlfloate  «f  Insuraaoa  which  provides 
that  upon  tbe  death  of  either  member  the  ooni- 
'paD7  will  pa^aoertain  sum  to  his  representatives 
and  to  the  BurvivlDfr  members  of  tbe  olub.  share 
and  share  alike,  upon  the  death  ot  a  memljereitlier 
of  tbe  pemocB  Interested  to  the  sum  which  tUers- 
upon  beoomee  payable  may  malataln  a  sepBrute 
aotlODtoreooTerbtB  sbara  without  matdoK  the 
other  persons  Interested  partlea  to  the  action. 
-t.  Aoompl»lntirtileballeffe*tluatft>ra 
eertsdn  vmltiftbls  eonaltlera.tloii  an  in- 
e  eomp»nr  laaoed  Ita  poller  of 

__JU!0  to  a  oertatn  person  as  one  of  a  club 
.wberebr  ttavreedtopaytohtirepreeeDts- 
tlvessiidto  the  lurvlvlnff  memben  of  said  dub. 


Bhara  and  ahare  alike,  a  oertatn  sum  ninety  ixj% 

after  reoeiptot  proofs  of  hla  diraih:  and  lliat  the 
oompeny  tssued  to  pUlntiff  lis  certificate  us  one 
of  the  members  of  said  club:  and  then  Rllei;es  the 
death  of  such  penon.    heglvliigof  pronfd  nf  loaa, 

mcnibeni  of  said  ciub  entitled  to  bis  share  of  the 
twoeflta  of  the  policy;  that  his  cortlHonte  remains 
lotiill  force  and  tbatdeoeased  com  di  led  with  tbe 
conditions  of  Inauranoo.— states  a  oauie  of  u:tloii. 

f,utaD 


APPEAL  by  defendant  from  a  jnflgmMit  of 
the  Oeneial  Term  of  tbe  Bu|irenie  Court, 
Second  Department,  afflfming  a  Jidemenl  ol 
tbe  Westcbcstei  Special  Term  overruling  a  do- 
murrer  to  tbe  complaint  io  an  aelion  t>rougbt 
to  recover  the  amouot  alleged  to  be  due  on  » 
policy  of  lifeitiiurance.     Ajgirmad. 

Statement  by  Vaan.  J.: 
Action  upon  a  oertiflcate  inned  Inra  co-oper- 
ative insurance  corporation   or^'aia/ed   under 


VoTC— Oonenant  entered  into  wUA  fOTenxI;  icAen  i 
one  mav  mt  olons. 

If  a  ooreoant  t>e  made  with  ten  persons  to  pay  a 
distinct  siun  of  money  to  each,  a  separata  duty 
arises  to  each:  and  m  oonteraplatlon  of  law  it  is  the 
■ameas  It  a  separate  and  distlnot  contract  bad  lieen 
entered  Into  with  each  separately.  Tnigteea  of 
Ferryville  v.  Letcher.  I  T.  B.  Hon.  11;  (^rthrae  v. 
Brown.  S  Lei irh,  98:  Ludlow  *.  McCreo,  lWend.238; 
James  v.  Efiiery,  t  Prloa,  B29;  Coleman  v.  Sherwin, 
I  Balk.  I8T:  HaU  v.  Leiirh,  12  (T.  B.  B  Cranch,  80,  8  U 
Od.  ««:  Copehind  v.  Mercantile  Ins.  Co.  S  Pick.  106; 
New  England  Uarine  Ins.  Co.  v.  DnWolf,  B  Piok.  fll; 
Townsenil  v.  Hubbard.  «  HIU.  SSI:  Van  Alityne  v. 
Vac  Blyak,  10  Barb.  887;  How  v.  How,  1  N.  H.  tt. 

Wliere  a  oootraet  oontalos  dtsUnot  irancs.  or 
promises  of  distinct  sums  to  dlatlnct  payees,  thair 


mierflsuare  seveia],  andttkey  may  bi 

aution&    Ford  v.  BnmadKb,  II  B.  Hon.  11-  Servonta 

V.  Jamea.  10  Barn.  A  C;  410;  1  Adillion,  Coot.  7B. 

Where  the  consideration  moves  from  many  per- 
sona, but  from  each  severally,  the  oonlisot  is  sev- 
eral and  each  maysuesaparaleirfor  bis  proporuun. 

Bell  V.  Chaplain.  Bardr.  KI;  Thoraas  v. •  Style, 

181;  Brand  v.  Bouloott,  8  Boa.  ft  P.  ZS&. 

There  may  arise  from  the  same  oontraot  a  ]amt 
duty  to  all  and  also  several  diitleato  each  of  the 
partiei.  Peekham  v.  North  Parish  m  HHrerbllLU 
Pick,  m:  Story  v.  EUchardson.  <  Bins.  N.  C:  U8l 

Where  the  covenant  was  several  ooe  party  misbt 
sue  alone  for  the  nonpayment  of  bis  share  wfthont 
Jolnintc  with  him  the  other  parties  tteneflc'ally  in- 
teratteiL  Puoiev.HIli.8Heea  AW.B3t;lPaisca^ 
Oonc,  U. 


EmiBLDTH  T.  Hon  BSKXFIT  AflSOCIATIOM. 


«Iikpter  ITS  of  tlie  Iawi  of  188S.  Tbe  pUlo- 
tlff  b;  bis  amended  compl^Dt  KlIegeB  the  cor- 
porate cfaaracler  of  th«  defeudaot,  and  that, 
berember  S,  1884,  in  consideratloa  of  the  an- 
nual premium  of  |10  to  It  paid  by  Daniel  Band- 
ford,  it  issued  lis  pollcj  of  inauniDCe,  wherebr 
it  "agreed  to  payto  tlie  lister  of  said  BandfoTd, 
«Dd  to  this  plaintiff,  and  tbe  surviviqK  mem- 
ben  of  the  Five  Thousand  Club  iT  within 
ninetj'  davB  after  recelpi"  of  proof  of  tbe  death 
«f  said  gandtord,  the  anm  of  (G.OOO  "to  the 
BurvlvlDg  membera  of  wid  club,  limiied  lo  len 
members,  share  and  share  alike."  The  ceiliQ- 
«ale,  which  is  made  a  part  of  the  complaint, 
states  that  to  COnsideTnitoD  of  certain  repreaenta- 
tlons  and  aEreemenls,  and  of  the  membership 
fee  paid,  "D.  Bandford,  li  Ml  accepted  member 
of  tbe  Home  AjaodatlOD  ...  for  the  benefit  of 
D.  fandfotd,  self,  and  the  survlTiDg  members 
of  Five  Thousand  Club  I,  limited  to  t«n  mem- 
bera, whose  certlflcatea  remain  in  force,  share 
and  share  alike,  onieas  said  member  .  .  .  sab- 
stilute  some  olher  beneflclary,"  oi  if  he  alii 
Burvlre  such  beneflciary,  then  for  tbe  tteneflt 
<tt  the  leeal  heirs  of  said  member.  Tbe  c 
trsrt  further  piovides  that  the  member  is  .  _ 
quired  to  pay  a  gross  sum  annually,  together 
with  assessments  wbeu  made,  and  that  upon 
bis  death,  while  said  cerliflcato  is  in  force,  there 
shall  be  payable  to  said  benefldary  or  beneflci- 
ariea  the  sum  of  $S,000,  The  certlflcat«  is 
made  subject  lo  various  conditions  telatinB  to 
asseMments,  condiict,excIudedrishs,  etc  Tbe 
complsint  further  alleges  that  on  E>ecember8, 
18»4,  the  defendant,  m  consideration  of  the 
annual  payment  of  $10,  Issued  Its  policy  of  In- 
surance lo  the  plainUff  aa  a  member  of  said 
dub,  "limited  lo  len  memberB,"  for  the  benefit 
of  his  wife,  "in  case  of  his  death,  and  the 
Tlving  member!  of  said"  club,  and  that  be  "is 
«ne  of  Ihe  surviving  membersof  said  club,  and 
-entitled  to  bis  share  In  the  beneflts  thereof,  and 
bis  policy  reniaiiiB  in  full  force  and  effect." 
The  complaint  contains  tbe  usual  formal  allega- 
Dona  as  to  death,  proofs  of  loss  and  the  collec- 
tion of  an  aaseasment  from  tbe  members  of  the 
aModalion  to  the  amount  of  $9,000,  which  is 


4ay,  two  of  the  members  of  said  Club  I,  have 
wiiudrawn,  leaviugelsfatmemtt^raofaaldfHve 
Thousand  Club  I  enlitted  to  receive  their  share 
of  said  $0,000."    Tbe  remaining  allegations 
relate   to   formal   compliance    by    Sand  Cord 
and  the  plalnlifl  wttb  the  conditions  of  fosur- 
*Dce.    The   defendant   demurred,  upon  the 
groond  that  no  cause  of  sction  was  set  forth, 
and  becauae  there  la  a  defect  of  parties  plain- 
tiff, "In  that  if  plainiia  has  any  interest  in 
«lther  of   tbe  contracts  referred  to  in  said 
amended  complaint,  .  .  .  such   Interest   Is 
Joint  iotereat  with  one  or  more  other  person 
and  no  reason  is  assigned  for  tbenon-Jolnder  i 
«aid  persons  a*  purUea  plainttS," 

Mr.  FrsjielB  Lftwton,  tor  appellant- 
There  is  a  defect  of  parlies  plainiiff. 
Ail  penons  having  Joint  Intereats  most  be 

J^ed  aa  patiiea. 
Lode.  ^^  448,  4SS. 
It  is  "the  interest  of  tbe  parties  a«  ft  appears 

on  the  face  of  the  contract''  which  governs  the 

oonstmctlon, 

4L.RA. 


Peant  v.  Bitehcoei.  3  N.  T.  990;  1  Addtaon, 
Cont.  p.  78. 

Contracts  Ilka  the  om  in  Ibla  case  are  Joint 
In  form. 

Addison,  Ctmt  p.  SI.  g  43;  1  pBraons.  Cont 
p.  IHi  Lans  y.  Drinktuaur.  1  Cromp.  M.  A  K 
686;  Byituv.  FitthvgA,  1  Cmmp.  MAR.  SIS 
Xa,-  Bngltth  v.  BItituIM,  6  Car.  &  P.  8;i2. 
To  create  a  separation  of  IntereBta  which  nrise 
under  surh  a  contract  tbe  covenant  must  be  to 
a  distinct  sum  of  money  to  each  of  the 
persons  inlerested. 

WiUiertv.  BinAam,  8  Bare.  AC.  254;  aham 
Sh&raood,  Cro.  Elia.  729. 
To  sustain  a  suit  on  a  separate  contract  to 
ly  a  portion  of  a  gross  sum  of  money  to  an 
idivlQual  plaintiff,  it  must  appear  on  tbe  face 
of  ibe  contract:  (1)  that  tbe  plainUff  is  tbe 
person  named  to  take;  (2)  what  proportion  la 
payable  to  him;  (8j  what  the  whole  aum  dis- 
tributable is. 

i>Mn  V.  ChamAerUn,  fl  Dner,  S91;  Ooehra» 
'.  Canington,  2.'SWend.  409;  Halletlv.  BaUttt, 
a  Paige,  19,  a  N.  T.  Ch.  L.  ed.  786. 
Where  tbe  slightest  doubt  exists  as  to  the  per- 
ms to  take,  or  as  to  tbe  amount  of  the  shares, 
'  as  to  the  groea  amount  divisible,  all  parties 
must  be  heard  or  represented  in  the  suit 
Hoak,  Van  Bantv.  Pi.  p.  128. 
Tbesbaiea  of  one  partv  cannot  be  determined 
here  until  the  rigbls  of  all  the  others  are  settled 
"'  ascertained. 

HalleU  V.  Hallett.  $apra;  Oromw  y.P(nelfi,ev, 
SBnrb.  Ch.474,  and  cases  cited;  )V«U«v.  Knox, 
17  Civ.  Proc.  Rep.  61;  Oromer  v.  Pineknts, 
tvpra;  Burgem  v.  Abbott.  1  Hill,  47S;  UiU  v. 
GibU.  6  Hill,  SO;  Sherman  v.  Dalltnt,  9  Cow. 
804,  811;  Leaof  v.  Leavg,  22  Bun.  iV9. 
Mr.  Normaji  A.  Lftwlor  for  respondmt. 

Vftna,  J.,  delivered  tbe  opioton  of  tin 
court: 

It  appears  from  tbe  complaint  tbat  ten  per- 
sons designated  as  members  of  Five  Thousand 
Club  1,  limited  to  ten,  each  procured  a  certifi- 
cate of  Insurance  from  the  defendant.  While 
thia  Is  not  expressly  alleged,  it-  oecensarily  fol- 
lows from  theallegations  that  tbe  club  was  lim- 
ited to  ten  members,  eacb  with  it  certificate  la 
force,  and  the  withdrawal  of  two  thereof  "leav- 


One  of  the  certiflcales  is  specifically  set  forth, 
and  anolber  generally,  and  from  the  former, 
issued  to  Danfel  Santlford,  It  appears  that  an 
annual  premium,  and  Buch  assessments  as 
Hhould  be  made,  were  payable  by  bim  to  the 
defeodant,  and  that  upon  his  death  there  was 
payable  from  tbe  defendant  to  him  or  bis  rep- 
resenlalive,  and  to  the  other  membets  of  the 
club,  the  sum  of  $6,000  "share  and  share 
alike."  According  to  tbe  contract  Mr.  Sand- 
ford  was  empowered  to  designate  a  benefldarj 
to  receive  the  one  tenlb,  or  such  other  frac- 
tional part  as  otherwise  would  be  payable  to 
blm.  Whether  he  did  this  or  not  is  unim- 
portant in  Ibis  action,  wbirb  relates  simply  to 
tbe  share  of  the  plainUff:  but  some  confusion 
is  produced  by  Ibe  allegation  In  the  compla  nt 
that  the  defendant,  by  its  contract  with  Sand- 
ford,  promised  to  pav  the  amount  of  the 
policy,  wben  due,  to  tue  slsier  of  said  Sand- 
tonl,  and  to  tbe  plalotUI  and  the  otbar  mem- 


tion  Ibe  sialer,  and  tbe  complaint  can  conform 
to  Ibe  conlract  in  this  regard  only  upon  tbe 
tbror;  Ibst  be  had  designated  her  as  bis  bene 
flciaiy.  Wbetber  he  bad  or  Dot  does  not  af 
feet  tbe  plaintiff,  aa  fa  either  event  bla  frac- 
tional  part  would  be  tbe  same.  Tbe  cerliS cute 
baaed  to  tbe  plaintiff,  so  far  aa  It  la  set  forlb, 
la  like  that  iaaiicd  to  Mr.  SandTord.  and  pre- 
Mmplirely  tbe  cerllflcsles  ol  the  other  mem- 
bers of  the  clab  were  tbe  same,  as  It  disiioclly 
cppeara  that  membersbip  depended  upon  a 
cenlficnle  in  force.  Tbe  form  of  those  certiQ' 
cates,  however,  is  not  here  Important,  because 
it  appearn  from  the  eertiflcates  of  the  ptaioiifi 
«nd  Mr.  Sanilford  Ihat  the  iiiteieat  of  each  of 
those  persons  was  sevenil,  as  It  was  founded 
OD  a  Fcpuraie  con^idcratioo  and  vd  iadepend- 
ent  contract,  and  tbe  promise,  as  alleff''d,  was 
to  pay  to  Ibe  members  or  tlieir  do?i?natcd 
beDeflciTirica,  Gharc  aad  share  alike.  The  ac- 
tion follows  tlie  DsLure  of  Ibe  iuteresl,  and 
when  ibai  is  several  separate  actions  may  l>c 
inaiDt^ntKl.eTcn  itthelun^nnse  oF  the  promise 
lajoint.  Ilea  t.  Aellii,  1  Tiiomp.  &C.  118: 
Fan  WaH  v.  Fiirt.  14  Abb,  Fr.  4,  nota;  War- 
ner V,  Roi».  fl  Abb.  N.  v.  385;  H/iau)  v,  Sher- 
wood, Cro.  Eliz.  720:  Erclrtlan  v.  aijuham,  1 
Saund.  !5S;  M'iUia-i  v.  Ihrcham,  8  Uarn.  &  C. 
854;  1  AddisoD,  Cont.  78;  1  Porsona,  Cont.  11. 

The  nords  "  share  and  share  alike"  are 
words  of  sevprancc,  and  create  a  teveriil  right, 
especially  when  ciinsidered  in  the  lijiht  of  tbe 
fact  Ibat  the  consideralioD  was  several.  As 
tbe  language  of  the  promise  is  not  expressly 
joint,  but.  )o  say  tbe  least,  may  be  conslrued 
to  be  joini  or  several,  it  should,'  according  to 
tbe  aalhorities  ciled,  he  held  several,  because 
the  interest  of  the  promisees  is  several.  The 
■ction  to  recover  the  share  of  the  plaintiff  was 
therefore  properlv  brought  in  bis  name  alone. 
Some  confusion  is  siso  created  Xyj  the  allega- 
tioQ  that  the  certificate  of  thd  plaiatiS  la  for 
the  benefit  of  bis  wife,  but  that  is  only  in  case 
of  bis  death,  and  Ibis  iiciion  is  aot  fouaded 
upon  (he  certificate  issued  to  the  plaintiff,  hut 
Upon  that  issued  to  Mr.  Sandford.  Tlie  onl^ 
importance  of  setting  forib  Ibe  former  at  all  is 
to  show  that  tbe  rhiintiif  is  a  member  of  the 
club.  There  la  Clearly  a  cause  of  actiou  al- 
leged. 

J  lie  judrmentthould  be  affirmed,  leith  eoM. 

All  concur,  except  Brown,  J.,  abaeot 


WILSON   a  at.,  AppU. 
(....N.  Y.....) 
by  a  sberlir  of  auch  fee* 


Is  oonlrorr  to  (lubUe 


(Deoember  t,  IMCL) 


Statement  by  Follett,  Ch.  J.: 

Id  18M5  Alexander  V.  Davidson  waa  tlw 
sheriff  of  the  City  and  County  n(  New  York, 
his  lerm  expiring  Deceml)er  31  of  that  year. 
Scpiemher  10,  1tt85,  (be  plaintiff  dlsoounled 
for  DnvidsoD  his  promissory  note  for  94,500, 
which  was  indorsed  by  three  accommodation 
indorters.  To  secure  tl^e  payment  of  this  loan, 
Davidson  executed  and  delivered  lo  Ibe  plaia- 
liS  a  written- assignment  of  a  porlioD  of  su'*ly 
sums  of  money  as  might  t>e  due  him  for  aerr- 
ices  to  be  rendered  as  sheriff  during  tbe 
mouib  of  December  of  thatyear,  which  assign- 
ment wai  filed  September  12  wftb  tbe  comp 
troller  of  tbe  city.  In  December  the  shrriff 
rendered  services  for  which.  In  Janusry,  if&i. 
he  was  audited  and  allowed  the  aum  of  ^,- 
48S.TS.  Prior  to  (be  commencement  of  this 
action  John  Tully  was  appointed  receiver  of 
Davidson  In  proceedings  supplementary  to  ex- 
ecution upon  several  judfcmcnts,  and  entered 
on  the  dischsrge  of  bis  duties  as  such.  The 
plaintiff  and  the  receiver  claiming  the  money, 
tbe  comptroller  refused  (o  pay  it  to  etther,  and 
Marcb  SO,  1886,  this  action  was  begun  agalnat 
(he  mayor,  alderman  and  commonalty  of  tbe 
city  (o  recover  the  amouDt  audilecL  Id  De- 
cember of  that  year  the  city  was  permitted,  by 
an  order,  to  pay  the  amount  of  the  claim  into 
court,  and  thereupon  Tully  and  two  other  per- 
sons (tbe  nature  of  whose  claim  does  not  ap- 
pear) were  brought  In  as  defendants.  Th» 
case  was  tried  at  special  term,  which  directed 
a  judgment  In  favor  of  the  plaintiff,  and, 
among  other  things  upon  which  its  decLHon 
was  based,  it  found  Uiat  January  82,  1886, 
Davldxon  orally  assigned  bis  said  claim  to  the 
plaintiff  for  tlie  payment  of  the  money  aecrured 
by  tbe  note.  Upon  appeal  to  the  general  term 
this  Judgment  waa  affirmed. 

Mr.  Henry  D.  Hotchklws,  for  appellaDtR 

The  written  assignment  by  David^iOD,  in 
September,  of  bis  fees  to  be  eomcil  in  tlie  fol- 
lowing December,  waa  against  public  pobcy 
and  void. 

BliM  V.  Lawenee,  58  N.  Y.  442;  BiUing* 
V,  O-Brifn,  U  Abb.  Pr.  N.  B.  aa8;  IVayM 
Tirp.  V.  Cakilt.  5  Cent,  Bep.  SSfl.  40  N.  J.  L. 
144;  Thuntim  v.  Fairman,  U  Bun,  684;  Green 

Non.— ITiuamAl  loliirv  af  Oficer  not  tutignoblt,    N.  Y.  M2,  tS  How.  Pr,  fl;  Liverpool  v.  Wrlgtit,  n 
L.  J.  Ch.  888;  Arljiiokle  v.  Cow«n.  S  Ik«.  A  P.  SM: 
Tbe  remuneration  which  the  law  provides  for    Bamwlck  v.  Heade.  1  H.  IIJ.  a£T;  but  sec  conlm. 
tbeofflcer  la  supposed  to  beeasenUaltoBupport  tbe   State  v.  HaBlinirs.  15  Wis.  TS. 

dlanltr  of  the  office,  to  tnulntaJn  blm  without  re-  No  action  will  lie  asnlnat  the  inhnblLnnls  of  ■ 
aorUDR'  to  other  emplormenta  aad  to  supply  an  In-  township  to  recover  Tooneys  tor  work  done  upoa 
itucement  toraaedulouBperfomuiDceorblaoOlcJal  the  public  roads  in  advance  of  an  an  propria  lioo. 
dutlea.  Hulhall  V.  Qulnn.  1  Gray,  105;  Brackett  V.  Callahan  v,  MorrinTwp.  »N.J.I„inn.  PreHlaiev. 
Blake.  T  Met.  33S;  Webb  v.  HcCaule;,  1  Bush,  10;  Hudson  Onintf,  S7  H.  J.  L.  S^  Civriibuud.  rub. 
~  ■  " ~Il!  BUM  1.  Lawrenoe,  W '  Pol.  Bale  ai7. 


D,gH,zedr,yGOOgIe 


hood,  Pub.  PoL  851;  Omitrr  *.  Nm  Tork.  B  N. 
T.  885;  Dnlm  t.  ^wo  Forft.  68  N,  Y.  8. 

Tbe  September  u^ignmeat  caoDot  be  eo- 
fOTced  Id  equity. 

WiUiamt  t.  Ingtnoa,  89  N.  T.  516;  Bank 
of  UniUd  State*  t.  Oweni,  37  U.  S.  2  Pet.  S39, 
7  L.  ed.  512:  AimmU.v.  Dt  Grand,  IS  Mau.  89; 
CiMV.  T<^g/t,  116  N,  Y.  278. 

The  void  paper  assignroent  filed  with  the 
cotnpiroller  in  September  cannot  be  used  in 
aid  of  tha  alleged  parol  assignmeut 

Gray  v.  Hook.  4.  N.  Y.  469,  460;  WoodiMrth 
T.  Bmnett.  48  N.  Y.  377,  278. 


Atlaiilie  Bank  t.  i'hmAWn,  55  N.  Y.  885; 
Owy  V.  White,  G3  N.  Y.  188;  ArteAer  t.  ZeA. 
5  Hill,  300;  flunior  y.  ffeteii,  67  N.  Y.  87fi; 
O-^eil  Y.  Nme  Tork  Cent.  A  H.  B.  R.  Co.  60  N. 
Y.  138;  B/>ut  V.  flbyf,  8  Boew.  622;  Bring  v. 
Parker,  52  N.  Y.  494;  Marit  y.  Oarnmn,  13 
Abb.  N.  C.  261;  Cooke  y.  MiUard,  65  N.  Y. 
852-^67;  Bhindler  y.  £(><uton,  1  N.  Y.  261; 
Oath  T.  .Sofl^  Tauut.  827;  Bidey  v.  /'Aantz 
Bank,  83  IT.  Y.  818;  Armttrong  y.  Ctuhneg, 
48  Barb.  840:  Z^wrsrY.  Ten,  8  Joboa.  Cb.  407, 
B  N.  Y.  Ch.  L.  ed.  868;  Pom.  Eq.  Jur.  §  1270, 

Mr.  Jnmes  R.  Hkrrin  tor  respondeat. 

rollett.  Oh.  J.,  deliYered  (he  opfDlon  of  the 

Tbe  fludlng  that  an  oral  Bsgigomeot  of  tbe 
clafm  was  made  hj  Davidsoo  to  tbe  Back  on 
tbe  22d  of  Jaonar;,  IB86.  ia  cbaltenged  bj  tbe 
appellants,  on  tbe  ground  that  there  )»  oo  eYl- 
deuce  tending  to  Hustain  it.  The  defendaota 
requested  the  court  to  find  the  conYerse  of  tbia 


of  all  of  the  eYidence,  we  are  coDYinced  that 


that  occurred  in  Januarj  nas  tbe  recognition  of 
the  eiiEtence  of  tbe  previous  asgignment.  No 
words  are  found  in  the  evidence  which  Indi- 
cate an  Intent  on  Ihe  part  of  Davidson  to  make 
a  present  assignment  of  bis  claim  to  the  plain- 
tin,  and,  bad  there  not  been  a  previous  written 
asajgnment,  we  think  no  one  would  aasert 
that  anv  words  used  in  January  amounted  to 
a  transfer  of  tbe  clafm.  This  brings  us  to  the 
CODslderatiou  of  Ihe  question  whether  an  a»- 
■ignment  bv  a  iberiS  of  such  fees  as  be  ma; 
becone  entitled  to  receive  from  tbe  Biate  or 
count;,  for  public  aerficea  thereafter  to  be  ren- 
dered, la  valid.  It  ia  settled  In  this  Btal«  that 
SD  aasigmnent  b;  a  public  officer  of  bla  un- 
earned salary  la  contrary  to  public  policy  and 
void.  Bliu  V.  Lav^enix,  68  N.  7.  449;  Bil- 
ling V.  aBrien,  4  Daly.  606,  4S  How.  Pr. 
803,  14  Abb.  Pr.  N.  8.  288. 

Tbe  same  rule  is  eatabllabed  In  England,  and 
fn  some  of  tbe  UDited  BUtes.  SiU  y.  Pa>a,  8 
Clark  A  F.  396;  Cooper  y.  Beiav,  »  Stm.  560; 
fitlU  T.  Fitilir.  S  Hee&  &  W.  140;  Beal  v.  Mo- 
Ticker,  8  Ho.  App.  303;  Barv*  ▼-  i>unn,  66  Cal. 
73;  Pom.  Eq.  Jur.  g  1376;  Story,  Bq.  Jui.  I8th 
ed.  g  IWSA;  Qreenbood,  Pub.  FoL  Role 
a»7. 

In  Mil  V,  LoMrenea,  tvpra,  it  was  said: 
"  Balartea  are,  b;  law,  payable  after  work  la 
9L.&A. 


performed,  and  not  before;  aud  while  thla  i^ 
mains  tbe  law  it  must  be  presumed  to  be  a 
wise  regulation,  and  neceaaary,  in  the  view  of 
tbe  lawmakers,  to  the  efficiency  of  tbe  public 
service.  The  contrary  rule  would  permit  the 
public  service  to  be  undermined  by  tbe  assign- 
meat  to  Btraugets  of  all  the  funds  appropriated 
to  salaries.  ...  If  such  assignments  are  al- 
lowed, then  the  assignees,  by  notice  to  tbe  gov- 
ernment, would,  on  ordinary  principles,  be  en- 
titled to  receive  pav  directly  and  to  take  tbe 
place  of  tbclr  assignors  In  respect  to  lb* 
emoluments,  leavlnf;  tbe  duties,  as  a  barren 
charge,  to  be  borne  by  the  assignon.  It  does 
not  need  much  reflection  or  ob^rvation  lo  un- 
derstand that  such  a  conditioo  of  things  could 
not  fail  to  produce  results  disastroua  to  the 
efficiency  of  the  public  service." 

The  reasons  here  given  for  holding  the  un- 
earned salarips  of  pubbc  officers  to  be  unas- 
signable apply  with  greater  force  to  fees 
payable  upon  tbe  due  periormance  of  public 
duties  which  cannot  be  discharged  by  ao; 
olber  officer.  If  a  sheriff  can  legally  assign 
the  fees  which  may  become  due  him  for  serv- 
ices to  be  performed  for  the  public  In  any 
given  month,  he  ma;  make  a  valid  assignment 
of  all  of  the  fees  that  shall  become  due  aim  for 
services  during  tbe  whole  of  bis  term.  If  ha 
could  assign  to  one  he  could  assign  to  many, 
and  every  pnrcbaser  would  be  entitled  to  tha 
rights  of  assignees  of  claims  against  individuals, 
and.  In  tbe  case  of  conflicting  interests  or  of  dls- 
pntes  between  the  officer  and  his  alleged  trans- 
feree, the  government  would  have  to  decide  at 
its  peril  between  them  or  be  subjected,  as  in  the 
case  at  bar,  to  litigation.  By  a  division  of  tho 
unaaditedclahnsof  a  public  officer  among  mHo7 
persons,  a  powerful  influence  in  thslr  support 
may  be  brought  to  bear  upon  tbe  auditing  of- 
ficers, which  would  not  exist  If  the  demands 
were  held  by  the  officer  who  rendered  tbe  serv- 
ice. Tbe  statutes  provide  for  tbe  payment  of 
Eubllc  servants  after  the  rendition  of  their  serv- 
es, and  make  no  distinction  In  this  respect 
between  officers  compensated  by  a  salary  orb; 


public  services,  would  have  less  interest  In  the 
punctual  and  efficient  performance  of  bis 
duties,  and.  Id  Ibe  case  of  Improvident  assign- 
ments, might  be  without  tbe  ability  to  dis- 
charge them. 

So  great  were  the  evIlR  arising  from  asdgn- 
mentA  of  claims  against  the  United  States,  ihat 
a  statute  was  passed  in  18G3,  and  re-enacted  in 
section  847?  of  tbe  Revised  Statutes  of  the 
United  States,  prohibiting  tbe  assignment  of 
any  claim,  or  any  interest  in  any  claim,  against 
the  government  until  after  it  had  been  allowed 
and  a  warrant  for  lis  payment  issued.  In  this 
State  the  right  of  a  public  officer  to  assign  un- 
earned fees  does  not  seem  U>  have  been  consid- 
ered la  anv  reported  case,  except  in  People  v. 
Dai/U>n,  50  How.  Pr.  148,  In  which  it  wae  held 
at  special  term  that  tbe  earned  and  unearned 
fee*  of  a  jttaiiceof  tbepeacemight  be  assigned; 
but  we  think  this  Judgment  Is  not  supported 
bv  the  principle  declared  In  tbe  auihoritiet 
cited.  In  England,  and  In  some  of  the  Slates, 
the  assignability  of  unearned  fees  has  Iwen  con- 
sidered, and,  so  far  as  our  attention  has  been 
called  to  tbe  adjudications,  no  distinction  baa 


In  Palmer  v.  Bate.  8  Brod.  &  Biag.  878,  a 
clerk  of  the  peace  fitiempted  to  Bsslgn  his  un- 
earned fees.  l)Lit  the  trHnsaclion  ivaB  lield  con- 
trary to  public  t'Ollcy  and  void. 

In  ffiU  V.  Paul,  8  Clark  &  F,  295,  the  queB- 
tion  arose  whether  an  aeslgDmcDC  by  a  keeper 
of  the  Itcgiaier  of  Sasines— instrumcDte  prov- 
ing  the  tranefer  of  feudal  property  in  Scotland 
— was  hroad  enough  U>  cover  future  fees,  and, 
if  it  was,  were  lliey  aBSlgnabie.  The  case 
was  floaily  decided  on  the  first  gronnd,  hut  Ihe 
•ssgnabilit;  of  unearned  feet  was  considered 
and  said  to  be  contrarr  to  the  public  policy  of 
Englund  and  Scotland. 


chancery  of  the  future  fees  of  his  office 
void,  as  agaioet  public  policy.  Cpou  princi- 
ple and  sulbority,  we  think  that  an  asai^ment 
by  a  sheriff  of  fees  for  eervices  to  be  rendered 
to  [be  public  la  conUary  to  public  policy  aod 

7V(«  judffmenl  iJunild  be  reverted,  and  a  new 
trial  granted,  with  eontt  to  abidt  t/te  tTent. 

Ail  concur.  Braver,  J.,  iu  leault; 
Haiglit,  J.,  abaeot. 


Elbert  8.  JEMI80N  ei  al..  Appti., 


(....N.T..— 1 
1.   Feraona  dealing  with  tli«  e»abl«r  af 

ftn  incorporated  aa,yiaga  bub  ai  such 
are  oliarKCAbJe  wltti  kuowlcdKe  of  Iba  oorporata 
powera  of  the  bank  and  of  the  extent  to  whloh 
tba  cBBhlercaa  blnii  It;  and  It  la  Immaterial  that 
the  lustllutJon  Is  a  foFClKQ  one. 

5.  Sp«Gnl»tiT«  contracts  entered  Into 
b^K  Mvinga  bank,  which  Is  Incorporalsd 
with  Che  u«uul  powera  Of  rocolvioK  on  deposit 
and  loaning  mooe;  and  dlsoountlng  notes,  for 
the  mie  or  purobase  of  cotton  futures,  subjeot  to 
the  hazard  and  oontlnceDoj  o(  gain  oc  h»B.  ant 

8>   SpeenlatlTe  dealing  In  cotton  fti- 

tnres  la  not  antboriaed  by  a  dauae  In  the 
charter  of  a  Having  t>aok  giving  It  power  to  buy 
and  sell  exchange,  bullion,  bank  uoCes,  govem- 
meat  stocks  and  other  securities. 
4.  Where  brobera  port^aae  and  hold 
cotton  ftitnrea  in  their  own  namea  In 
compllaooe  wlih  the  orders  of  a  savings  beok, 
there  never  being  any  delivery  of  cotton  or  other 
property,  or  trunsfer  of  any  tIlJe  tbereto  to  Che 
bank.  It  Is  oot  estopped  to  set  up  the  defense  of 
uUra  vtrei  when  sued  for  oomnilaBlODB  and  the 
amount  eipeuded  by  the  brokers  io  purchasing 

6.  The  debnae  of  nltraTlrea  la  aa  avail- 
able to  a  corporation  when  the  attempt  Is 
made  to  bold  tillable  as  principal  upon  a  oon- 


NoTE.— Contract;    option    deals.    See   luiU    to 
Bprague  v.  Warren  (Neb.)  a  L.  R.  A.  679. 

Wagera  and  wagering  oeotraots.    Bee  not«   to 
Harvey  v.  Merrill  (Mass.)  A  I,.  B.  A.  100. 

Gambilnfr  consideration.   Bee  note  to  8noddy  t. 
Amerlowi  Jigt.  Bank  (Tenn.)  T  L.  B.  A.  TOO, 
9  L.  R.4_ 


sued  upon  a  oonttaot  whioh  It  made  as  prlnoipal. 
6.  A  peraon  aniiig' a  corporation  npon 
a  contract  cannot  proceed  upon  tbe 
theory  that  It  made  the  oontraotaa  agent  for  tha 
purpose  of  avoiding  tbe  detenM  ot  ultra  virtt, 
and  then  upon  the  theory  that  It  was  the  princi- 
pal for  ttie  purpose  of  establishing  a  right  to  r^ 


APPEAL  by  plalntUta  from  s  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  afBrmini;  a  Judgment  of 
the  New  York  Circuit  diamiasing  tbe  com- 
plaint in  an  action  brought  to  recover  com- 
miBsions  and  the  amount  expended  by  plaiatiffs 
at  defendant's  request  in  the  puichaseof  cotton 
futures.    Afflrmed. 

The  facts  are  fully  stated  io  the  opinion. 

MeUTM.  Barlow  *  Wetmore.  for  appel- 

Wbere  a  (Mrporatlon  haiTer«ived  the  money 
or  property  of  the  plaintiffs,  or  the  beneQt 
thereof.  It  Is  no  defease  to  say  that  tbe  trang- 
actions  are  ultra  tiret  of  the  corporation. 

Whitiiey  Arait  Co.  v.  Barltnc,  SD  N.  T,  62; 
Parith  V.  WAeeler,  22  N.  T.  iU;  Eider  Lift 
Eaft  Co.  T.  Eoaeh.  m  N.  T.  88l;  Btarin  v. 
Edton,  112  N.  Y.  21B:  JV>io  Tork  v.  Sonne- 
bom,  118  N.  Y.  428;  Sev  Tork  y.  HmUington, 
114  N.  Y,  838,  (134. 

The  acts  in  question  were  not  maia  in  tern. 

Where  an  act  is  malum  in  m,  it  is  Juat  aa 
Immoral  when  done  \if  an  individual  aa  when 
done  by  a  corporation,  and  no  one  can  pretend 
that  it  Ib  immoral  for  an  iodlridual  to  specu- 
late in  cotton. 

BiieeU  V.  Michigan.  8.  A  N.  Ind.  B.  Oa.  23 
N,  Y.  269. 

The  acts  were  merely  ultra  vire*. 

Bee  Peoj^  v.  Meduiniee  &  T.  San.  IniL  SS 
N.  Y.  9;  ParxA  v.  Wheeler.  33  N.  Y.  507. 

Tbe  rule  applied  in  Whilneg  Arm*  Co.  T. 
Barlov,  tupra.  applies  as  much  to  a  Baviogs 
bank  aa  to  any  other  corporation. 

Before  an  act  can  be  condemned  aa  "against 
public  policy,"  it  must  be  "evil  in  itBcU," 
or  "  illeiiTil  or  void  by  statute,"  and  not  where 
it    involves   "  a  aimple   want  of  capacity  or 

New  Tork  t.  BonnAom,  113  N.  Y.  438. 

The  defendant  has  received  the  plafotiS^ 
property. 

If  A  were  to  buy  cotton  to  Iw  ahipped  to  B 
at  tbe  request  of  the  latter,  and  liefore  the  ship- 
ment B  should  direct  A  to  sell  it  to  pay  a  debt 
of  B,  it  would  be  just  this  case,  and  it  could 
not  be  claimed  that  A  bad  not  paid  out  hii 
money  for  the  benefit  of  B. 

See  Parith  v.  Wheeler,  22  N.  Y.  494. 

Mettrt.  Seward,  DaCoata  ft  Onthrla 
and  William  H.  Bristow,  for  respondent: 

A  speculation  in  cotton  futures  would  in- 
volve an  unautiiorized  exercise  of  corporata 
powera  by  (he  defendant  as  a  savines  bank. 

Letlie  v.  LoriUard,  1  L.  R.  A.  «8,  110  N. 
Y.'519,  0S3:  Huntington -v.  NationitiSnv.  BanJi 
of  D.  C.  B6  U.  S.  885,  89S,  24  L.  ed.  777.  778: 
Thomat  T.  Wett  Jermy  B.  Co.  101  U.  8.  71,  88, 
83,  88.  2a  L.  Gd.  950.  OGa.  OSS;  Sittctn  t.  BM, 
88  N.  Y.  Ct37,  ESS;  B^  t.  Mtehanita  4s  T. 


D,gH,zedr,yGOOgIe 


i6oa 


JncrBOF  T.  CmznTB  Satdicis  Bakz. 


Ban.  Intt.  BS  N.  T.  7,  6;  JPiiMav  AinJfc  r.  Ji>n««, 
MN.T.  116,  120.182. 

Mooej  paid  under  or  In  tbe  perfonnKDce  of 
kn  illegnl  contract  cfinaot  be  recovered. 

Smith  V.  BromUv,  Dnug.  698,  note;  Riggi  v. 
Palmer,  B  L.  R  A.  840,  IIB  N.  Y.  606.  611; 
SncrKlton  V.  Cotigren  tft  B.  Spring  Uo.  B7  N. 
T.  618.  626;  Dent  t.  Ferffiuon,  183  U.  B.  SO, 
60.  83  L.  «J,  243,  247. 

The  delendaQt  Skviii^  Baok  cfiDDot  be  beld 
Xable  because  U  wasactiag  u  agent  for  an  un- 
disclosed priocipaL 

Argtrnnger  t.  MaeNaughUyn,\l^  N.  T.  68B, 


BaJfht,  J.,  deltvend  tbe  oplalon  of  tbe 

Tbe  plaintiffs  wen  commiaalon  mercliaDta, 
and  members  of  tbe  Cotton  Bicbange  of  the 
City  of  New  York.  Tbe  defendant  nas  a  ut- 
Inga  bank  aud  tnut  corpornlion,  organized 
under  tbe  laws  of  Texas.  This  action  nas 
brougbt  to  recover  commissions,  aod  for  money 
dalmedtobaTebeen  expended  for  tbe  defendaat 
on  tbe  purcbase  and  aale  of  cotUni  futurea. 
The  defense  waa  tbat  tbe  defendant,  as  a  sav- 
ings bank  and  trust  corporation,  bad  no  power 
or  auibority  lo  deal  In  Ibe  purcbaae  and  £ale  of 
cotton  for  future  delivery,  or  In  contracta  for 
tbe  purpose  of  Hi)eculation;  tbat,  in  tbe  trans- 
action alleged  in  tbe  complaint.  It  acted  as  tbe 
agent  of  one  Albert  P.  Clopton,  of  Jefferson, 
1^1.,  and  tbat  ibe  fnct  tbat  be  was  tbe  princi- 
pal for  nbom  Ibe  defendant  acted  w|L»di»closed 
and  nell  known  lo  the  plaintiffs  prior  to  ihe 
time  of  tbe  Iransaclion  referred  to.  Wblle  (be 
fact  distinctly  appears  from  tbe  correepondence 
between  the  parties  tbat  tbe  defendant  was 
Mtlng  for  "good,  responsible  customers."  tbe 
Beneral  term  was  of  tbe  opinion  tbat  tbla  de- 
fense could  not  be  mistalned,  for  the  reason 
tbat  tbe  defendant  did  not  disclose  the  nameof 
his  principal  at  tbe  time  of  ihe  giving  of  tbe 
orders  complained  of  for  the  purchase  and  sale 
of  cotton  futures.  Had  tbia  defense  been  sus- 
tained, tbe  prindpal,  and  not  the  defendant, 
bis  a^nt,  would  have  been  liable.  Without 
■toppmg  to  conalder  tbe  evidence,  we  shall  as- 
■nme  Ibat  (bts  defense  was  not  establiabed,  and 
proceed  to  conaider  the  question  as  to  whether 
the  defendant  waa  liable  as  a  principal. 

Traomciions  between  tbe  parties  commenced 
in  January,  1!JT9,  by  a  letter  from  J.  H.  Par- 
sooa,  as  cashier  of  tbe  defendant,  asking  ibe 
plaintiffs  the  amount  of  margin  and  commis- 
sion they  required  for  tbe  purchase  of  cotton 
futures.  Tbe  plaintiffs  answered  giving  the 
amount,  and  this  was  followed  by  an  order  by 
telegraph  from  Parsons,  as  cashier,  under  date 
of  February  10,  to  buy  100  bales,  June  deliv- 
er; and  on  tbe  same  day  be  wrote  the  plain- 
tiffs  tbat  tbe  order  was  made  for  one  of^tbeir 
COBtomers,  who  bad  deposited  $'^60  as  per  their 
favor  of  the  27tb  ult.  Other  orders  followed, 
Ibe  final  result  of  which  was  a  Ices,  (o  recover 
which  this  action  was  brought.  At  tbe  time, 
Panons  was  tbe  cashier  of  the  defendant,  pos- 
•eeeing  tbe  powers  and  duties  incident  to  the 
office  under  the  charter,  constitution  and  by- 
laws, having  the  general  charge  of  the  bufl- 
neaa  of  the  Bank  and  tbe  supervlsioD  of  tbe 
•  L.R.A. 


plaint  were  bad  between  tbe  plaintiffs  and  Ibe 
defendant  acting  as  agent,  we  shall  treat  him 
as  possessing  all  of  (be  authority  to  act  In  the 
premises  that  tbe  directors  of  tbe  defendant 
had  tbe  power  to  give.  This  brings  us  to  the 
question  whether  or  not  tbe  defendant  had  tbo 

Sower  to  moke  the  orders  in  ouestlon.  Tbe 
efendant  was  Incorporated  ana  chartered  in 
1871,  by  an  Act  of  tbe  Legislature  of  tbe  Btsts 
of  Texas  entitled  "An  Act  to  Incorporate  tbo 
Citizens'  Savings  Bank  of  Jefferson,  Teias." 
Tbe  Act,  among  other  things,  provides  tbat  iba 
general  hualneas  and  object  of  this  corporation 
ehall  be  to  receive  on  deposit  or  In  trust  such 


chants,  clerks,  laboren,  servants  and  others,  to 
be  repaid  to  such  deposiiorB  when  demanded, 
at  such  limes,  with  such  Interest  and  under 
sucb  regulations,  as  the  board  of  diredots  tnay 
from  time  to  time  prescribe,  and  also  "tbls  cor- 
poration may  loan  money  according  to  tbe  Coa< 
Btitution  and  laws  of  tbe  State,  or  may  dis- 
count In  accordence  wtlh  bank  usages,  taking 
such  security  therefor,  eitber  real  or  persona),  as 
tbe  directors  may  deem  sulflcient.  ^ald  corpo- 
ration shall  have  power  to  borrow  money,  buy 
and  sell  exchange,  bullion,  bank-noieSj^vein- 
ment  slocks  and  other  securities."  Tne  Act 
further  provides  that  the  business  of  tbe  cor- 
poration shall  be  managed  by  twelve  directors. 
Corporations  are  artificial  creations,  existing  by 
virtue  of  some  statute  and  oriianized  for  tbe 
purposes  defined  in  their  charters.  A  person 
dealing  with  a  corporation  is  chargeable  with 
notice  of  Itspowera,  andtbe  purposes  for  whicb 
It  was  formed;  and  when  dealing  with  its 
agents  or  officers,  is  bound  lo  know  the  eitent 
of  tbeir  power  and  authority.  A  corpnratioB 
necessarily  carries  Its  charter  wherever  it  goes, 
for  tbat  is  ibe  law  of  its  ezlatence.  It  follows 
tbat  tbe  plaintiffs  must  have  known,  or  ara 
chargeable  wiib  knowledge,  of  the  corporate 
powers  of  the  defendant,  and  of  the  extent  lo 
which  its  cashier  could  bind  the  corporalion. 
Altxander  v.  Cauldicell,  88  N.  Y.  480;  Hogt  v. 
Tliompam,  19  N.  Y.  S07-329;  Ptlft  v.  Jivndk, 
108  if.  S.  222-229  [26  L.  ed.  837-8891;  Davit 
V.  Old  CohnsB.  Co.  ISl  Mass.  268^260;  Leon- 
ard V.  American  ln».  Co.  B7  Ind.  299. 

Bavings  banks  are  designed  to  encoura^ 
economy  and  frugality  among  persons  of  small 
means,  and  are  organized  with  reelrlctlons  and 
provisions  intend^  to  secure  depositors  agsinsl 
fou.  Speculative  conlrecta  entered  into  ^r  tbe 
sale  or  purchase  of  stock  by  a  savings  bank  at 
the  stock  board  or  elsewhere,  subject  to  the 
hazard  and  contingency  of  gain  or  loss,  are 
tiltra  viret,  and  a  perversion  of  the  powers  con- 


N.  Y,  637-681. 

Contracts  of  corporaHons  are  ultra  vim 
when  they  involve  adventures  or  undertakings 
outsideandnot  within  tbe  scope  or  power  given 
by  tbeir  charteia.  The  Acts  nnder  which  Ihey 
are  organized  were  framed  in  view  of  the  rights 
of  the  public,  and  the  interest  of  tbe  slock- 


raiiOD,  unautAonzea  »□□  prejuaiciai  lo  tee 
iloctboldcra.  In  either  caw  the  plea  of  ultra 
cira  Bbould  prevail,  unless  it  would  dcreai  jus- 
tice, or  accomplish  a  legal  wrong.  Hunting- 
ton V.  Nalionat  Sav.  Bank  of  D.  C.  86  U.  8, 
a«  m  L.  ed.  7771;  Thima*  v,  Weil  Jtnev  R. 
Co.  101  U.  8.  71  m  L.  rd.  9501;  Nauan  Bank 
T.  JoTtet,  90  N.  Y.  115;  Ledie  v.  LoriOard,  110 
N.  T.  510,  1  L.  R.  A.  456. 

Aa  ne  have  seen,  the  defeodant  waa  cbar- 
iL-red  for  the  purpose  of  receiving  on  deposit  or 
ia  trust  such  aums  of  monev  as  maj  from  time 
to  lime  be  oflFered  b;  traaeamen,  mercbanls, 
clerks,  laborers,  aervanta  and  others.  It  was 
authorized  lo  loan  these  moneys  according  lo 
the  Constitution  and  laws  of  the  8tal«,  ana  to 
discount  in  accordance  with  bank  usages,  tak- 
ing sucb  securilj  therefor,  either  real  or  per- 
sonal, as  the  directors  may  deem  sufflclenL  Id 
additiOD  thereto,  tbe  defendant  was  given  pow- 
er to  borrow  money,  buy  and  sell  exchange, 
buillion,  bank-notes,  government  stock  and 
other  securities.  Tbe  authority  here  given  to 
buy  and  aell  exchange,  bullion,  back  notes, 
government  slocks  andother  securities  does  not 
embrace  or  iucludespeculative  con  tracis  in  cot- 
ton rutures  auv  more  than  it  does  bay,  oats, 
firovisione  or  dry  goods.  The  exchange,  bul- 
lou,  bsnk-Doles,  securities,  etc.,  autborir^d, 
are  those  of  Sxed  value,  current  in  the  markcl, 
and  not  subject  lo  the  control  of  speculators. 
While  Ibe  buying  and  selling  of  cotton  to  be 
delivered  in  the  futuie  may  not  ordinarily  be 
immoral,  or  prohibited  by  any  atalute,  it  is  not 
JacJDded  in  tbe  powers  given  to  the  defeDdant 
by  lis  cbnrier.  The  IransaclioD  In  question 
was  prejudicial  to  its  stockholders,  and  tended 
to  endanger  and  destroy  the  safeguards  pro- 
vided for  the  depoeitore.  Tbe  stockholders 
and  depositors  had  the  right  to  have  theirfunda 
liivesicd  in  accordance  with  the  provisions  ^f 
tbe  charter,  and  tbe  Constitution  and  laws  uf 
the  Bute;  and,  in  so  far  as  this  ri^bt  was  vii 
iated  by  the  transaction  in  quesLiun,  it  was 
miSBppropriaUoD  of  the  funds  and  immoral. 

It  IS  contended  that  the  defense  of  ultTa  vira 
b  not  available  tn  this  case,  for  tbe  reason  that 
tbe  contract  bad  been  executed  on  tbe  part  of 
the  plainiUTs,  and  that  the  defendant  is  ea  topped 
from  setting  up  tbe  defense. 

In  the  case  of  WJtitneu  Arm*  Oo.  y.  BarJaw, 
63  N.  T.  62,  the  plaintifF  was  a  corporation, 
organized  for  the  purpose  of  manufaciuring 
every  variety  of  firearms,  and  other  imple- 
ments of  war,  and  all  kinds  of  machinery 
adapted  tA  the  coustructiou  thereof.  It  en- 
tered into  a  contract  with  the  American  Beal- 
Lock  Company  to  manufacture  and  deliver 
10,000  locks.  Thelocksbavingbeen  delivered. 
It  was  held  that  the  contract  was  fully  executed, 
and  that  the  plea  of  utlra  viret  would  not  pre- 
vail aaa  defense  to  an  action  brought  to  recover 
the  contract  price.  We  do  not  question  the  rule 
ttius  Invoked.  It  has  been  repeatedly  declared 
in  other  cases,  as,  for  instance,  in  Parith  v. 
Whfeler.  22  N.  Y.  494,  tn  which  it  was  held 
thai  a  railroad  company,  having  purchased  and 
received  a  steamboat,  could  be  compelled  lo 
r'HV  fnr  it,  alrliough  the  power  to  purcbase  auch 
»LRA. 


Di  an  action,  or  to  contracts  that  are  pro- 
hibited as  against  public  policy  or  Immoral. 
Nauav  Bank  v.  Jone*,  tupra;  Penruvltaiiia 
R.  (Jo.  V.  Etokuk  &  H.  BriOge  Oo.  181  D.  a 
871-889  [88  L.  ed.  157-163]. 
Id  the  case  at  bar,  the  transaction,  as  ive  bare 
en,  was  not  only  immoral,  and  in  violation 
of  the  righla  of  the  stockholders  and  deposit- 
ors, bm  thedefendanthad  received  nothing  by 
virtue  of  it.  The  cotton  bad  been  purchased 
by  tbe  plaiaillls  tn  their  own  name,  they  tak- 
ing title  thereto,  and  holdingit  upon  tbe  defend- 
ant's account.  It  was  purcbofed  under  Iba 
rules  of  the  Cotton  Exchange  of  the  CHty  of 
New  York,  in  which  tbe  members  doing  busi- 
ness therein  with  other  members  act  as  prind- 
pals,  and  are  liable  as  such.  The  meet  that 
can  be  claimed  Is  that  they  held  tbe  cotton,  or 
tbe  contracts  therefor,  subject  to  tbe  call  or 
order  of  the  defendant  There  had  been  ao 
delirery  of  any  cotton  or  property  of  any  kind, 
or  transfer  of  any  title  to  su<^  properly,  to  the 
defendant.  If  tbe  steamboat  had  never  been 
delivered  to  tbe  railroad  company,  so  as  to 
transfer  tbe  title  thereto,  or  if  tbe  10,000  locks 
bad  never  tjeen  delivered  to  the  AJnericsu  Seal- 
Lock  Compaoy,  very  diSerenI  questions  would 
have  been  presented  in-  the  coses  to  which  we 
have  called  attention.  We  coDsequenlly  are  of 
the  opinioQ  that,  under  the  circumstances  of 
'  is  case,  the  defeDseof  ulfra  oirei  is  still  avail- 
>ie  10  the  defendant. 

Tbe  claiei  is  made  on  behalf  of  the  appel- 
Unts  that  die  defendant.  In  making  the  orders, 
actL-d  SB  an  agent  for  an  undiscloeed  principal, 
Dd  is  therefore  liable  as  such.  If  tbe  defend, 
nt  bad  no  power  to  engage  in  the  business  as 
irincipal,  we  do  not  understand  what  right  ft 
I  ad  to  do  so  as  an  aRent;  but,  conceding  Uiat  it 
COS  BD  agent,  and  that  tbe  orders  were  made 
for  and  on  behalf  of  Cloplou,  then  ihis  action 
ihould  have  been  brought  against  Clopton,  in- 
stead of  the  defendant.  But  it  is  claimed  that 
tbe  defendant  neglected  lo  disclose  its  prlncl)Ml 
al  tbe  time  of  msJcing  the  orders,  and  for  that 
reason  it  Is  liable;  but,  if  it  neglected  to  dis- 
close its  priDclpal,  so  far  as  this  action  with  the 
plninlifTs  is  concerned,  it  must  be  regarded  as 
priucipal,  and  liable  as  auch,  and.  if  a  princi- 
pal, Iben  (he question  of  uitrn  ciVrt  arises.  Tbe 
plaintiffG  cannot  sustain  their  action  upon  the 
two  theories,  for  they  lead  Id  different  diroc- 
tlons.  They  cannot  proceed  upon  the  theory 
that  the  defendant  was  an  agent,  for  tbe  pur- 
pose of  avoidiog  the  question  of  vUra  eira, 
and  then  upon  the  theory  that  the  defendant 
was  a  principal,  for  tbe  purpose  of  establishing 
a  right  to  recover.  Undoubtedly  a  person 
may  in  fact  be  an  agent,  and  siiu  bind  him- 
self as  a  principal,  out.  if  be  is  proceeded 
against  as  a  principal,  be  is  entitled  to  all  of  tbe 
ngbta  and  privileges  that  tbe  law  gives  to  a 
person  occupying  ibe  position  of  principal.  We 
consequently  are  of  the  opinion  that  Vi»  judg- 
ment thovid  be  afflrmtd,  aUh  ootU. 
All  concur. 


D,gH,zedr,yGOOgIe 


BOHAH  T.  FOBT  JSHVIB  QaS  LlflHT  CO. 
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ItMTgaitt  BOHA.N,  Betpt., 
PORT  JERVIB  QAS  LiaHT  CO.,  Appt. 


1  k  I&wftil  tnMle  or 

o  prove  B  nul- 
to  bis  nelshbor,  be  mnit  Bniwer  In  dam 


wUlentJtleadJoliiinspropertf I.  _   _. 

dunaBea  for  the  nulatenaooe  theniof,  tt  1b  oot 

ne  DBBBMT  that  wioh  owpew  thould  be  ilrl  yen  from 

'       tJielT  dmlUan;  Itlieaoush  that  the  eajoymimt 

ot  lite  and  propertf  It  readered  unoomfortable. 

S.  DavoUny  rsal  Mtete  to  naea  which 
prodnea  d«stniallTe  Tapors  and  noz- 
iona  •Mella,  and  whloh  result  Id  material  In- 
JaiT  to  the  property  and  to  the  comfort  o!  the 
«zlstenoe  of  Ihoae  who  dwell  In  Uieneltcbborhood, 
■•  Dot  reeaonable  under  the  maxim,  t(e  titcre  tuo 
vtaUentBnnimladat. 

4.  Th«ezlsteiic«orneKll(enaalaiu>t  e*- 
■entlfcl  to  th»  malntenMriieg  of  an  action 
against  the  |»opiietor  of  ■  buslMM  wblcb  la  In 
and  of  Itself  a  nulBanoe,  to  recover  for  injiuiee 
"      ■      of 


S<  A  atatnta  authorising  In  goueral 
torma  the  creation  of  oorporattona  fi>r 
pi  i^ttwi^  ^»^rf  ng  mid  rapplviur  Ulnml- 

»«».*<  ^y  !«■  will  not  exempt  a  oorporatlon  or- 
■anlied  under  Its  provMoDS  from  Uafailltr  for 
ooutequentlB]   Injurlei   to   adjoinlns  proper? 


bolden,  flowing  from  Sie  oaiefnl  iniiiiiiillnii  eC 
the  budnm  for  vbloh  It  waa  areated.  To  haT* 
Buoh  a  result  the  natutor;  eiempUon  must  be 
expres  or  muet  be  a  clear  and  uaquwtloiiabto 
Implication  from  powers  expreaaly  oontciTedi 
and  It  miuc  appear  that  ths  Leglilature  oont«m- 
placed  thedolng  of  the  Terr  act  whloh  oatued  Um 

(fbOett,  Cb.  J.,  and  HmpM,  J.,  dtnenU 
fOotober  T,  ISOOj 

APPEAL  by  defeadaot  from  a  Judgment  of 
the  Geaeral  Term  of  the  Supreme  Couit, 
Second  Department,  affirmiag  a  Judfcment  Of 
the  Oranfte  Circuit  in  faror  of  p1a£<jj'T,  and 
from  an  older  denjiag  defendant  g  moUoD  for 
a  new  trial  In  an  aclioo  brought  to  recovtx 
damages  for  tbe  alleged  mainteuaQca  of  a  aid- 


Statement  hj  Brown,  J.: 

The  amend^  complaint,  after  aettlas  out 
tbe  incorporation  of  ibe  defendaot,  and  tbalH 

aod  for  several  feats  prior  to  the  com- 

i^emeot  of  the  action  bed  bepo,  engaged  la 
the  manufacture  of  gas,  and  that  tbe  plaintiff 
and  defendant  wereownen  of  adjoiniog  prop> 
erty,  alleged  '■  that  about  tbe  year  1880  tbe  ds- 
fendaac  erected  anew  tank  for  tbe  purpose  of  its 
gaa-works  on  its  said  premlBee,  the  Bouihem 
side  ot  nbicb  slands  witbln  a  few  feet  of  plain- 
tiff's premisee;  that  aLiout  tbejearlSSO  the  de- 
fendant \ie^tat  to,  and  ever  since  baa  aod  stIU 
does,  mauuiiacture  Its  gas  at  aaid  works  from 
naphtha,  and  that  said  tank  was  and  still  i<iiii«d 


Natm.- 

To  conaUUitA  a 
nozloui  trade  or  baalnas  should 
health  of  the  oelgbborbood.  It  Is  sufflolent  If  It 
loodooes  what  Is  offeudve  to  the  sentes,  and  which 
smdeis  tbe  enjoyment  of  life  and  property  uncom- 
fortable. HettOpOlltaoBowdOfHoUChv.Heister, 
S7  N.  T.  MB,  S  TratlS.  App.  191 ;  BiKdy  v.  Weeks,  8 
Barb.  IK;  Barnes  t.  Hattaom,  N  He.  lU,  T  Am.  L. 
Beg.  S.  B.  X;  Som  T.  Buller,  M  N.  J.  Bq.  800: 
HoKeOD  T.8ee,4  Uobt-KM;  Hutcbim  V.  BmJth.tS 
Bsrb.  ns  i  OampbeO  r.  Seaman.  2  Thomp.  tC.!9t, 
48  S.  Y.  H8;  Walker  v.  SbepBrdKin,  a  Wis.  SU; 
Baokoey  v.  Stats,  8  Ind.  iM;  Flsb  v.  Dodge,  1 
Denlo,  SU;  State  v.  Haloea,  80  He.  tS;  State  v. 
Pi]na,*HoCord,  L.«3;  Rex  T.  Nell.  E  Car.  ft  P.  laS ; 
Weatoott  V.  Hiddleton.  10  Cent.  Rep.  US,  ffilf.  J.  Bq. 
478 ;  FIsber  t.  Clark,  il  Barb.  sas. 

Where  tba  uslns  ot  defendant's  property  Impairs 
the  health  of  plalntUTe  family  and  the  value  ot  bla 
prop^lj.  It  oonadtutea  a  nukance.  Hurlbut  v. 
McEone,  4  New  Bag.  Bep.  81, 16  Oonn.  BL 

A  mere  tendenoy  to  Injure  la  not  auOIolent  to 
ooQStltate  SDob  a  nulsanoe  as  Is  danseroua  to  the 
publlo  beallji.  wttbln  tbe  Now  Joney  Act  of  1887, 
but  there  must  b«  aometblnc  actually  appreelahla 
irUob arrests  the  attention  and  Blrikee  the  common 


iDterfareooe  of  tbe  ooun  la  nui  uuieu  lur  wutti« 
tmt  a  single  person  la  disturbed  by  luoh  an  eatab- 
Usbment.    tbhi. 

Tbe  law  will  not  Intertere  where  the  def endant'k 
iHiilneM  k  lawful  and  tbe  use  of  bli  own  propmty 
Is  reasonable.    Hurlbut  v.  KcKune.  raiira. 

WhatconstltiiCesnutSBaaeinonelooallcymayDM 
In  another.    Ibid. 

Acooklns.atavemaybesoloeatedBnd  used  as  to 
make  tt  a  nulsanoe  to  the  adjaoent  proprietor. 

nxd. 

LlmUatton  of  r<0ht  to  «sb  qf  ons'a  oton  proptrt)/. 

The  r^ht  of  evaryono  to  use  his  own  property  sa 
he  pleases,  (orall  the  purposes  to  which  such  prop- 
erty is  usually  appUod,  IsuDUmlted  and  unquallllad, 
up  to  the  poiut  where  the  partlculitr  use  beoomes  • 
nulaanoe.    Fisher  v.  Clark,  «1  Barb.  KB. 

The  owner  of  property  Is  entitled  to  (he  fullest 
dominion  over  It  ooualBlent  with  pablla  weal  and 
the  lawful  riff hu  of  others :  and  aots  ot  others  de- 
nying this  right  are  aotloaable  injurr.  Beokly  w, 
Bkroh,  1  West  Hep.  SIS.  IB  Ho.  App.  78. 

i  man  b  bound  to  eo  use  his  own  property  as  not 
Injure  bis  nebtbbor.  Heoos.  ooufta  have  Inter- 
fered to  restrain  or  punish  tbe  proprietor  of  the 
less  oreaHuff  tbe  nuisance,  aa.  for  example, 
I  ttke  InJUTT  wss  caused  ttj  dlssBreeHble  vapon 
andodors.  HiUligan  v.KIIss,  U  Abb.  Pr.  N.  S.  M4; 
CampbeU  v.  Seaman,  88  N.  Y.  881,10  Am.  Rep.  GTB; 
Taylor  V.  People,  a  Park.  Cr.  Cas.  OX;  IXivLs  v. 
Lambotsoii,  U  Barb.  480:  Hutehlns  v.  Smith.  S) 
Baib.tSl;  Whitney  V.  Bartholomew,  ;i  (;onn.SIS; 
nooperv.  Randall,  SB  tlLM;  Oooke  v.  Porhea.  L  B, 
BEq.  188;  Sampson  v.  Smith,  8  Sim.  ETK ;  TIppluTV. 
at.  Helen's  SmeltinffOo.  4  Best  A  a.  608.8181  Polntor 


tiutt  naplitbft  in  Ko  oSeoelve,  noxious,  nn- 
bMllhr  and  ricbenine  mlnerst  mbaUnce,  de- 
structive to  the  health  and  comfort  of  Ihoae 
required  to  be  and  remain  Id  close  proximity  to 
It ;  that  said  tank  waa  erected  and  is  maintained 
In  a  negligent  and  unskillful  maimer,  and  b; 
reaaoD  of  itie  negligenceand  want  of  care  upon 
ibe  part  of  the  defendaat  in  tbe  conatniciioD, 
use  of  and  malntenaoce  of  aald  tank,  .  .  .  and 
also  by  reason  of  the  erection  and  use  of  aald 
tank  and  said  norke.  and  tbe  negligent  and 
unakllirul  mnnufacture  of  nan  from  napfatba, 
the  defendant  bas  iince  August,  1380,  and  atill 
does,  malniainanuiaance,  injurious  to  the  com- 
fort and  enjoynieDt  of  Ibe  plaintiff,  and  f n]url- 
oua  to  tbe  renlsl  value  of  aald  premlaea." 

The  defendant,  in  its  answer,  admitted  the 
erection  of  the  lank,  and  Ibatlt  was  engaited  In 
manufacturiiig  gas  from  nephtba,  and  alleged 
tbal  It  used  aapLtha  because  it  was  more  eco- 
nomical than  coal,  and  denied  negligence  in 
tbe  erection  of  it*  works  or  in  the  conduct  of 
Its  business.  It  alleged  that  its  business  was 
cairicd  on  with  all  practicable  care  and  skill, 
and  by  tbe  use  of  Ibc  most  approved  machin- 
ery, and  tbe  employment  of  sRillful  and  com- 
petent persons  :  that  it  was  engaged  In  a  lawful 
bu^ncsa,  authorized  by  the  statutea  of  tbe 
Stile,  and  that  its  gas  was  used  in  lighting 
the  streets  and  public  places  of  tbe  Village  ol 
Fort  Jervia,  and  that  tbe  conaequences  to  the 
pliinllfl  therefrom  were  such  as  necessarily 
arose  from  the  prosecution  of  its  business. 

It  appeared  on  tbe  trial  that  defendant  bad 
been   engaged  in  manufacturing  gas  on  the 


August  of  that  year  air  Its  gas  was  manufac- 
tured from  napntba.  Tbe  plaintiff  gave  n» 
evidence  of  neglij^nce  on  tbe  part  of  the  de- 
fendant, either  in  the  construction  or  main- 
tenance of  its  works,  or  tbe  conduct  of  Its  busi- 
ness. For  tbe  failure  to  give  such  proof,  tbe 
defendant  moved  to  dismiss  the  comptnint, 
which  was  denied  and  an  exception  was  taken. 
Further  fads  appear  in  tbe  opmion. 

Mr.  Iiewia  E.  Carr.  for  appellant; 

When  the  Legislature  bns  authorized  the  do- 
ing of  an  act,  either  directly  or  throu^  the 
medium  of  a  corporate  orcanlzatton  clothed  ' 
with  power  to  act,  the  legislative  grant  carrie* 
with  It  protection  from  liability  for  consequen- 
tial injury  flowing  from  the  doing  of  tbe  act  or 
the  prosecution  of  the  business  where  want  of 
care  forms  no  element  of  the  cause  of  injury. 

Badeliffy.  Brcolciffn,4S.  Y.  IBE;  BeUingerv. 
JUna  York  Cent,  fi,  Oj.  23  N.  T.  43;  Moyer  v. 
JVeifl  Fort  Cent,  d:  M.  B.  R.  0(/.S»N.  Y.  851, 
856:  WiUon  v.  Seu  Tork,  1  Denir>.  595:  bddej^ 
\.  Xtetateare  ±H.  C.  Co.  £9  N.  T.  C84.  W 1 ,  642; 
Ward  V.  AUantie  <*  P.  TaUg.  Co.  71  N.  Y.  81, 
B4. 

What  tbe  law  anthorlzos,   done  with   6m 


Northern  Tranip.  Co.  v.  Ctieano,  W  D.  S. 
686,  642,  £8  L.  cd.  886.  838;  Uliw  y.  Jfeui  Fork 
Cent.  &  E.  R.  R.  Co.  2  Cent.  Rep.  116,  lOl  N. 
T.  68,  107;  Radeliff  y.  Brooklyn  and  Bdlinger 
Y.  ffevi  York  Oent.  R.  Co.  tupra;  DantY.  Nevt 
York.  14  N.  Y.  006,  S24;  KeUingtr  v.  Fortr 


well  as  to  erery  use.  and  the  mere  lawfulness  of  a 
trade  or  caUlD^  wUt  not  eiouse  or  JusUI;  tbe  d»- 
■CruoUoD  or  InterferBDCe  Willi  the  comfortable  en- 
}Oymant  of  bis  property  by  another.  Jaquea  v. 
IlHlloiial  Eililbit  Co.  IS  Abb.  N.  C  2E3;  Barrow  T. 
Btolunl,  B  Paige,  361.  t  N.  Y.  Ch.  L.  ad.  U7. 

A  private  DUisanoe  may  arise  from  the  Improper 
oierolee   of  a  Dghl.    Westaro    IT.  Talegr.    Co.   v. 
Hewett,  S  Oent.  Rep.  flse.  I  Hacker  (D.  C.)  IM. 
OOnttuet  o!  lni«ln«M,  uh«n  a  nulHuuu. 

Any  lawful  buslnees  oonduoted  tn  luoh  a  maO' 
ner  Bsto  render  unoomfortable  the  enjoyment  by 
the  nelgbtioni  of  life  and  property  may  l>e  deemed 
a  nuiaanoe.  Yooum  v.  Hotel  St.  George  Co.  18  Abb. 
N.  C  8U:  Davtdson  v.  Islmm.  9  N.  J,  Eq.  166:  Crump 
T.  Lambert,  K  R.  S  Bq.  Cas.  VB:  Davis  v,  Bawjor, 
U8  Haw.  !»;  Wesson  v,  Washburn  Iron  Oo.  IB  Al- 
len, U:  Clevelaod  v.  Cttlzeas  Gas  Ugbt  Oo.  SI  N. 
J.  Bq.aii:  Cogswell  v.New  York,  H.H.  &  B.B.CO. 
4  Cent.  Rep.  f3&,  106  N.  Y.  10;  Valley  B.  Go.  r.  Fnna, 

1  West.  Rep.Boe.  a  Ohio  Bt.  SEa. 

A  (Ham  of  tbe  reported  oasea  relates  to  the  proae- 
euUonof  alefFitlmatebuBlaeaa,  wblch  of  llitelf  pro- 
duced InoonvenleDoe  and  Inlury  to  others,  suoh  as 
eases  ol  ilaughter-houBea,  fat  and  oltal  l>oIllog  es- 
tabltshmcnte,  hog.styes  or  tallow  manutactorlGS. 
In  ornear  a  ctty,  wblob  are  oRenslve  to  tJie  sensee 
and  render  the  enjoyment  of  life  and  property  un- 
oomfortable.  Heeg  v.  Licht,  SO  N.  Y.  Mi:  Duliola 
T.  Budlong,  IS  Abb.  Pr.  US;  Fairand  v.  Marabail.  n 
Barb.  421. 

Slaughter-bouBes  are  held  to  be  prima  facie  nul- 
BKDiieB,  although  originally  in  a  remote  place,  where 
the  building  of  houses  near  by  renders  them  nox- 
ious. Wood/ear  v.  tkbaefer.  ST  Md.  1,  40  Am.  Rep. 
4S4;  Brady  r.  Weeks.  3  Barb.  IBS:  Pruner  v.  Pendle- 
ton, n  Va.  Sie.  40  Am.  Rep.  7S8;  "SlauKblcr-Uouae 
Casea.-SBD.e.UWBlLSe.SlL.ed.  »L 
SL.K.  A. 


The  manufaoture  of  Ush  Into  aerap  as  ■  fertlllaar 
Is  a  nulsanoe  par  as.  Whatever  deprives  the  etti- 
■ens  of  pure,  unoontainlnated.  Inoffensive  air  is  a 
nulsanee.   Slate  v.  Luce  I  Del.)  A  Cent.  Rep.  WS. 

Ablaoksmlth  shop  near  plaintiff's  dwelllnglaa 
nulsanoe  (see  Fauoher  v.  Grass,  80  towa,  EOS):  or 
a  livery  stable  laee  Bhlrasr.  Olinger.H)  toira.Sn. 
s:  Am.  Rep.  188};  or  a  hoK  lot.  See  Richards  *.  Holt, 
ai  Iowa,  ssa. 

In  reepeot,  tiowever,  of  a  business  or  trade  whlcb 
produces  merely  annoyance,  tbereby  produclnit 
physloal  disoomfort,  but  which  Is  not  hurtful  in 
charaoterorlnjuriousto health  or  life,  the  rule  la. 
not  of  the  same  strlotoess.  Seacord  v.  People.  10 
WesL  Rep.  Sl«,  iSn.  liLtSi:  Hay  v.  Cohoes  Co.  X  N. 
7.  IM  Pcok  V.  Elder,  8  Sandf.  iSi:  CWillI  v.  ^St- 
man.  18  Hlnn.  814:  Bamford  r.  Tumley,  81  L.  J.  Q. 
B.  £86;  Tipping  v.  St.  Helens  Smelling  Co.  L.  B.  1 
Ch.  App.  K:  Bex  v.  IMjtun,  10  Hod.  83S;  Fletcher 
V.  Rylands,  L.  B.  1  Bxcb.  MB,  L.  R.SB.  L.  880: 
Stockport  Waterworks  Ool  t.  Potter,  T  Hurlsc  * 


requiring  the  oonsumptloD  of  a  large  quantity  of 
fuel  may  tierestivtoed  from  allowing  the  soot  to 
become  an  annoyance  or  source  of  injury  to  his 
oelghbois.    BulliTBn  V.  Boyer.nCal.  »8. 

Defendant  erectsd  upon  a  lot  adjoining  a  dw^- 
Ing-house  owned  by  plalnMS  an  englue-lMnise  and. 
coal  bins  for  Its  road,  and  used  tbe  same  In  operat- 
ing it.  Tbe  smokB.  soot,  dnden  and  mal  dust 
caused  by  such  nae  filled  plamtm  houaa,  render- 
ing tbe  air  offensive  and  unwholeaome  and  tbe 
bouse  untenantable.  It  was  held  tbat  the  enBtne- 
house  as  used  waa  &  nulsanoe.  Oonwell  v.  New 
York,  N.  H.  ft  H.  B.  Co.  ICent.  Rep.  Wk  108  K.  Y.  IL 

Duet  aodamokeaiid  nolae  from  a ooal  obute a» 
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BuBAH  T.  PoBT  Jbktd  Oas  Light  Co. 
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dlQ.Bl.  F.B.  Co.  I 


r.  T.  806, 


Tbe  nw  of  property  lot  Lhe  purposes  of  a  gu 
compaDT  is  a  publlo  one. 

Btoowllfld  tt  R  Sat.  Oat  UgU  Co.  t.  Bith- 
mrdtoa,  B8  Barb.  487.  447-449. 

If  tbe  act  or  biulnesa  la  calculated  wboll;  or 
In  part  torabserve  public coDTeotence  and  aup- 
plf  the  geoeral  wsDta  of  a  localit]',  and  tbe 
public  have  the  li^bt  (o  commaiid  the  enjoj- 
ment  of  the  benetit  on  complying  with  terms 
that  apply  to  all  alike,  tbe  use  is  public,  at- 
Ibnugb  a  private  corporstioa  ma;  be  cloibed 
with  aulhoritj  to  do  tbe  work  or  carr;  on  the 
business,  and  allbnueb  the  scope  of  its  trans- 
•CtioDB  do  not  extend  b^ood  tbe  commonitj 
where  It  mav  be  located. 

BloomMdA  B.  fi'at.  Oat  Light  Co.  t.  EM- 
ardfn,  tapra;  Beekman  y.  Saratoga  i£  S.  B. 
Co.  D  PBJjre,  45,  3  N.  Y.  Oh.  L.  ed.  60,  22  Am. 
Dec  679,  nate,  H8S,and  following,  where  tbe  aa- 
tborlties  are  collected  aad  reviewed;  Bloodgood 
■v.Mohavik  <£  H.  B.  Co.  18  Wend.  9,  31  Am. 
Dec.  818;  Todd  v.  Aattin.  84  Conn.  78;  8tvdil«r 
T.  Trenton  Delaaan  Fail*  Co.  1  N.  J.  Eq.  694, 
S8  Am.  Dec.  758,  771,  772;  Munn  v.  miTwi*. 
84  U.  B.  118,  24  L.  edl.  77;  Talbot  v.  Bvdton.  16 
Gra;,  417;  WilliamiT.  Muttial  Oat  Co.  &2Mich. 
499,  CD  Am.  Rep.  266;  Sew  Orleant  Cat  Light 
Co.  T,  Louisiana  L.  <t  E.  Co.  110  U.  B.  650, 
060,  669,  28  L.  ed.  616,  520,  528. 

Tbe  business  of  tbe  defeodaat  fallt  dtnctly 
wilbln  the  rule  slated. 

Peopit  V.  Uajihattan  Oat  Lig/il  Co.  ill  Baib. 
186.  187;  Shepard  t.  Mitvavkee  Oat  Light  Co. 
S  Wis.  589,  70  Am.  Dec.  479,  481-4Kt,  4B6, 


4S7,  note;  WiUiamt  t,  Mvtuat  Gat  On.  aupni 
Commoreial  Oa*  Co.  t,  Scott,  L.  R.  10  Q.  B,  400. 

What  will  be  such  an  expression  of  the  leg- 
islative will  as  to  afford  proiectlon  for  such  in- 
juries appears  In — 

Bellinger  v.  Sea  Fork  Cent.  li.  Go.  28  N.  T. 
42;  Cagtieea  t.  Sew  York.  S.  B.  &  B.  B.  Co.  4 
Cent.  Bep.  22B.  108  N.  Y.  10;  London,  B.  <£  8. 
0.  R  Co.  V,  Tniman,  L.  R.  II  App.  Gas.  45, 
38  Eofi.  Rep.  Cook's  notet,  252,  25  Am.  &  En^. 
R.  R.  Cas.  116;  Bex  r.  Peate,  4  Baru.  &  Ad.  80; 
Vaugkan  v.  Taff  VaU  B.  Co.  5  Hnrlst  &  N. 
671^  Bammertmitk  A  O.  S.  Co.  t.  Brand,  L.  R. 
4  H.  L.  Caa.  171.  Bee  also  Saayer  t.  Davii, 
186  MnsB.  28S,  49  Am.  Rep.  27,  29,  80. 

The  grant  of  power  here  Is  express  and  pre- 
cise. Ample  and  express  power  is  jiiven  to  mao- 
ufacture  and  sell  such  quantities  of  gas  as  may 
be  required  for  lighting  streets,  etc  Not  only 
may  sucb  companies  can^  on  tbfe  business, 
but  having  organized,  built  their  works  and 
laid  their  mains,  ibey  must  do  so,  and  funlalt 
gas  to  applicants, 

feopU  v.  ManJiattan  Gat  Light  Oo.  and  Wil- 
liami  V.  Muluai  Oat  Co.  •upra. 

Where  tbe  buslneas  Itself  cannot  be  carried 
on  witbout  producing  tbe  effects  complHlned 
of  it  must  be  held  the  Legislature  did  conteiq- 

Elete  it  when  it  gratited  power  to  carry  on  tbe 
usineas  and  bound  tbe  companies  to  carry  the 
busineBS  on. 

CagttDell  v.  Sew  York.  S.  B.  <t  B.  B.  Co.  4 
Cent  Rep.  228,  103  N.  Y.  28;  Chnklin  v.  Sea 
Toik.  O.  AW.  B.  Co.  8  CenL  Rep.  194,  lOaN. 
Y.  107.  113;  UliM  v.  Sea  York  Cent.  A  3.  B. 
A  Cb.  a  Cent  Rep.  116.  101  N.  Y.  98,  107. 


a  Tallroad,  where  It  Is  not  plain  that  tbe  ohute  Is 
oaraleesl;or  Improperly  oonatnioted  or  operated, 
do  not  conatltuta  an  aatlonat>le  nulsanoe  to  one 
whooa  land  does  not  abut  upon  the  railroad,  andbo- 
tween  whose  bouse  and  the  riaht  of  way  Uwre  la  an- 
other dweilins-  Dunamore  v.  Oratnt  Iowa  B.  Co. 
n  Iowa.  ML 

A  railroad  eompaay  will  not  be  enioliied  in  the 
DM  of  Its  main  tracks  In  maklnff  up  its  outffoing 
ti«Ins  and  unmaking  Its  Inoomlns  trains,  in  doing 
wbloh  loud  noises  sra  made  bj  cars,  endues  and 
men,  and  amoks  and  ateem  cast  off,  and  complain- 
ant's dwellimr  oauaed  to  tremble  or  Tttirate,  and 
One  amoko  and  ateam  oarrted  Into  It  when  doors 
or  windows  are  open,  so  that  tbe  Inmatea  are 
arooaed  from  aleep,  and  oomplalnanfa  wife  afflict- 
«d  with  nerrousness,  unleaa  it  is  shown  that  there 
la  aome  abuse  or  neslig«it  use  of  the  tranohise^ 
Beddeman  v.  Atlaatlo  City  B-  Co.  (N.  J.)  April  IS, 

mo. 

But  when  oSsnsiTe  smella  compel  dHseas  to  i«- 
tlretrom  tbdrporobes  and  olose  their  doors  and 
windows,  both  br  nli^t  and  day.  and  thereby  be 
jsprlved  of  a  constant  supply  of  troah.  wholesome 
air,  and  also  cause  nauaeaandsiokneasof  tbeatom- 
aeh,  and  produee  retobloffand  vomlUnK.  and  oblige 
thamioforBgo  their  meaJa,  tbereiaanohabaiard 
to  the  pubUc  health  aa  to  oonstltute  a  nulsanae 
within  the  coEDlianoe  of  the  board  of  health,  un- 
der N.  J.  Pub.  I^wa  UBT,  p.  go.  State  t.  Noldt  {N. 
J.)  Jan.  I,  tSeO. 

Jwttfcotton  vndar  leoflaltM  oulhorttv. 
The  aols  that  a  Lefflalatnre  may  authoriie.  whtoh 
would  otherwise  eonaUtnte  nulaancea.  ai«  those 
which  aSeot  publlo  blKhwaya  or  publlo  atreama.  or 
matteiain  wblob  the  publlo  have  an  interest  and 
eontroL    CosBweU  T.  N«»  York,  N.  H.  *  H.  R.  Co. 

40eot.Bep.»,Iil»N.  r.ia 
8UB.A. 


The  leglalative  authnrlty  eiempta  only  from  lia- 
bility to  suits,  civil  or  orlmlniU,  at  tlie  tniitanoe  of 
the  ritate;  it  does  nor  alTeot  any  claim  of  a  private 
oitlieii  fordamsffGS  for  any  apeola]  iDoonvenienoe 
and  discomfort  not  siperienoed  by  tbepul>lic  at 
large.  Pennsylvania  B.  Co.  v.  Anrel,  B  Cent  Ben, 
M,  at  K.  J.  Bq.  818, 

TliBt  wUoh  lhe  law  autborliea  cannot  tie  a  pubUo 
nuisance.  Nortbem  Transp.  Co.  v.  ChlcOffii.  W  D. 
8.  ass,  ES  L.  ed.  B8B:  Pennsylvania  v.  WhoelinK  ft  B. 
Bridge  Co.  U  U.  S.IS  How.  4Z1,  IG  L.od.  t8S;  Miller  v. 
He w  York  City,  lOe  U.  a  885. 87  L.  od.  Wl. 

The  statutory  sanction  whioh  will  justify  an  In- 
Jury  to  private  property  must  tie  eiprcsa.  or  must 
be  i[iyeo  by  olaar  and  un questionable  ImplioatloD 
from  the  powers  expressly  conferred,  so  that  It 
can  Mrly  be  aald  that  tbe  Leelslature  contemplat- 
ed the  doinx  of  the  very  act  whJoh  Dccaaioned  the 
Injury.   Oogaweil  v.  Hew  York,  M.  H.  k  H,  B.  Oa 

ApeisonoroorporatlonButhorlEed  bythBLegls- 
latura  to  do  an  act  will  be  proleoted  from  all  re- 
sponsibility, if  sach  act  la  done  oaref  uUy  and  skill, 
fully,  althougb,  without  leelalmtive  authority,  the 
aot  would  have  been  a  nuisance.  Taylor  v.  Baltl- 
mora  ft  O.  B.  Co.  ffi  w.  Va.  80. 

AJtbougb  the  Legislature  of  a  State  may  rive  an 
exclusive  right  for  the  time  being,  to  partloular 
persans  or  to  a  corporation,  to  provide  a  stock 
landing  and  to  establish  a  slanghter-buuse  In  ■ 
dty,  it  has  no  power  to  oontlnue  such  right  so  that 
no  future  LegislBturB,  nor  even  the  same  liody,  can 
repeal  or  modify  it.  or  grant  similar  prlvilegea  to 
others.  BucoheraDnlonS.  B.ftL.S,L.<^.T.Ci«BOent 
City  L.  8.  L  ft  e.  H.  Co.  Ill  U.  B.  TM,  es  L.  ed.  6BB. 

To  Justify  a  nuiunce  by  legislative  authority  It 
must bethe  natural  and  probable  result  of  the  aot 
authorized,  so  that  It  may  fairly  be  aald  to  be  cov- 
ered by  the  leglBlaUoD  eonterring  tba  power;  and 


TUe  plaioiiS  1e  ectiiled  to  bave  tbe  use  of 
tier  properly  Dnmolested  by  odors  created  bj 
the  maDufacture  ot  gas  by  tbe  defeDdant,  and 
for  Ibe  creation  and  main  leu  Rnce  of  sucb  oilors 
tbe  defendant  la  liable  foi  damages  to  tlie  plaln- 
*iff. 

Gagmnfa  r.  Sms  York,  N.  B.  A  S.  B.  (h. 
4  Cent  Rep.  226,  lOSN.T.  10,  and  casea cited; 
Dunihaeh  v.  BolUtter,  49  Hun.  862;  FUton  v. 
■Oraaford,  28  N.  T.  8.  R.  885;  Bobinwa  t. 
Smitli,  68  Bud,  688;  Fmndt  t.  BeiotUkopf.  68 
N.  T.  102;  ChapTnan  v.  Roehater,  1  L.  U.  A. 
286,  110  N.  ¥.  873;  Fint  Baptiit  Church 
y.  Schenectady  A  T.  R  Co.  S  Barb.  79; 
Fl*h  V.  Dodae,  4  Denio,  311;  McRroa  v.  See,  51 
M.  Y.  800:  Dvboit  v.  SudioTig,  15  Abb.  Pr.  449; 
CaUin  V.  VaUntine,  0  Paige.  575,  4  N.  T.  Cb. 
L.  ed.  821;  Brady  T.  Week),  ^  Baih.  157;  Beirr. 
iiaoke,  87  Han,  40;  Carhart  v.  Aybura  Oai 
Li-iht  Co.  22  Barb.  2B7;  Campbell  v.  Seaman,  63 
N;  Y.  598;  MuUigan.  v.  Etiat,  12  Abb.  Pr.  N. 
£.  2S9. 

In  Uanhattnn  Oa*  Ught  Co.  T.'Barker,  88 
How.  Pr.  SJJ,  it  is  bctd  that  "if  a  public  nut- 
flance  work  a  privnte  injury  to  a  peiron,  Ihiit 
peisnu  may  have  a  remedy  by  a  private  action 
for  diiniaKes,  and.  In  a  proper  case,  ma;  hnTe 
.an  ioiiiiiction.  A  noiBome  odor  iBsuinj;  from 
*  piihlii:-  uuisance,  Biicti  as  issues  From  tlie 
plaiuUiI's  ,r^  workB,  will  bave  liiis  eBect.  If  it 


beallli  or  diatutba  tlie  comfort  of  tboaedwelt- 
Ing  tlierein." 
It  is  not  necessary  that  tbe  plaintiff  should 


tbat  the  enjoyment  of  life  and  property  be  reii 
deied  uncomfortable. 

See  Fieh  v.  Dodge,  Catlin  y.  Valentine,  Oar- 
hart  T.  Auivm  Oat  TAght  Co.  and  JfuffwanT. 
Bliat,  tupra;  Dorr  t.  iJannsUc  Oat  Limt  Oe. 
18  Hon,  274. 

Belief  will  not  be  denied  tbe  plalnlSff  on  tlu 
ground  tbal  tbe  nuisance  existed  before  plain- 
tiS  acquired  tbe  properly  or  built  ber  boiue, 
unless  continued  long  enough  to  eatabUab  a 
prescriptive  right 

Mulligan  v.  EUat,  t^pra;  Bomtrd  t.  Tjee,  8 
Bandf.  :i84,  and  cases  cited;  Leonardt.  Bpaiter, 
11  Cent  Bep.  98,  108  N.  T.  847. 

Browni  ■7',,  delivered  the  opinion  erf  Uw 

Tbe  plainlifT  made  no  complaint  of  Ibe  eclst 
enct:  of  a  nulannce  upon  defendant's  pmperty 
prior  to  1B80.  when  defendant  first  introduced 
tbe  use  of  napbtba  in  tbe  manufacture  of  ita 
gas;  and  it  was  a  disputed  question  on  Ibe 
trial,  upon  which  Ibere  was  a  strong  conflict 
of  testimony,  whether  the  smells  from  tbe  de- 
fendant's works  after  It  began  to  use  nnpblba 
were  more  offensive  than  when  It  used  coal. 
This  queption,  it  must  be  assumed,  the  Jiuj 
determined  in  favor  of  the   plainliff's  c~-"— " 


smells  and  odors  from  the  dpfendant'a  worka 
should  be  sutBclent  "lo  conlaminale  and  pol- 
lute tbe  air,  and  substantially  Interfere  with 
the  plaintiff's  enjoyment  of  her  property,**  and 
tbat  the  question  for  them  to  determine  was, 


If  tbe  authorlied  ootdoea  not  neoemarllr  or  nature 
,«lly  create  a  nuleanoe.  but  sucb  result  flows  from 
APanloular  manner  ofdulng-theact  the  legislative 
lloense  Is  no  ijefeuse.  Pine  Cltr  v,  Munoh,  (I  I..  B. 
^  TOa.  and  note.  O  Ulnn.  8t& 

But  Ebe  IiVKlslBture  oaonot  ooDfer  upon  Indlvld- 
nale  or  private  oorpoiatlonB  aottns  prtnuuily  tor 
.their  own  proflt,  althoufb  for  pObllo  beneUt  is  well. 
an;  rlgbC  to  deprive  peiBonsoftiieordlaerrenJoy- 
joentof  their  propertj.  except  upon  oondlUoQ  tbat 
Just  oompensalioa  be  Bret  made  to  the  owuen. 
PeunsylTania  B.  Co.  v.  Ansel,  S  Cent.  Rep.  SO,  R  N. 
J.  Bq.Sia, 

The  Leglalature  may  pmnounoe  oerlaln  tilings  or 
Bcle  nulsanoea  In  tbemselvee.  Suob  laws  are  not 
nnooDBtltulional  because  they  do  not  provide  mm- 
pensatlon.  Train  v.  DoetOD  Dlabtfecttng  Oo,  iNew 
Enic.  Rep.  437,  iU  Itam.  ISS. 

Where  Burthlng  Is  deulaied  a  nuisance  br  le<rls- 
iatlon.  It  ta  not  oompetent  tor  a  party  to  show  Chat 
U  Es  not  In  taut  so.   BM. 


Tbe  oItT  oounofl  of  New  Orleans,  toa  certain  at- 
4ent,  li  VMteC  with  letrlalatlTe  authority;  and  It  la 
veeled  with  tbat  dtsoretJon,  within  [ta  authority, 
common  to  all  leglsJaUve  bodlee.  Witbln  the  ez- 
eielse  of  thia  lesl^'atlva  discretion,  It  has  authority 
to  determine  what  Is  a  nuisance,  and  to  pass  the 
necessary  ordmanoea  to  auppreaa  IL  State  t.  Hel- 
.denbaln.  12  La.  Ann.  — . 

To  determlue  what  a  nuisance  Is,  la  a  queatlan  of 
UcL   Ibid. 

There  Is  munh  dlBoration  left  to  a  mDDldpal  cor- 
poration for  determining  what  is  a  nulsanoe.  and 
the  ezerdse  of  this  dlaoretton  will  not  be  Judicially 
Interfered  with  nnleps  the  oorporatlon  baa  been 
manifestly  onreaaonable  and  oppreaalve.  Invaded 
4L.KA. 


private  riirhts  and  transoended  the  aiiUiorKT 
granted  to  It.    Ibid. 

An  order  of  tbe  dCy  council  as  the  board  of 
health,  declaring  a  stmctute  a  nulsanoe  and  dan- 
gerous to  public  heatcb,  la  not  ooacluslve  as  be- 
tween the  owuer  of  the  building  and  one  **i«**i»iwg 
to  bave  sustuinsd  private  damag«a  by  Ita  mainte- 
nance.   EBllseD  V.  Wilson  (Iowa)  MayS,  IBSOl 

Tbe  olty  oouncU  of  tbe  aiyof  Bb  Paul  baa  no 
power  under  the  eharter  la  declare  what  aoti  or 
omlaaloni  shall  constitute  a  public  nuisanaeu  BL 
Paul  v.aiUUIan,  81  Minn.  OS. 

Anordlnaooe  passed  by  the  alty  oounoll  of  Bt. 
Paul,  declaring  the  enlsalon  of  dense  amoke  from 
amokeetaoks  and  oblmne:cs  a  public  nuiauioe,  la  ntt- 
Buthorlse'f  and  void.   IMd. 

A  Koenee  given  by  a  county  board  of  health  '*te 
manufacture  tertlUzen  and  materials"  wUlnotau- 
thorlze  the  licensee  to  create  nolsonie  odors  uid 
thereby  corrupt  the  air.  to  tlie  Inconvenlenoe  of  the 
publio.  or  avaU  as  a  defense  to  an  Indiotmeat  for 
malDtalnlog'  a  public  nDtaanoe.  Qarrett  v.  State,  I 
Cent.  Sep.  8n.  tf  N.  J.  L  BL 

ar«n<e<iiiil  authority  to  abatt. 
Fenons  living  In  a  city  are  mUtled  to  proteotloo 
against  Ibe  carrying  on  of  a  trade  or  butinees  la  a 


Juree  their  property,  or  renden  tbe  enjoyment  of  n 
phyeloaily  uneomfortat>le.  Belrv,  Cooic«,nHDni, 
10;  Doelluer  v.  Tynan,  88  How.  Fr.  la^  (>unq>  v. 
Lembert,  L.  R.  8  Eg.  Cas.  MB. 

Where  a  bnalnesa  la  so  carried  on  In  tbe  ofty  that 
It  la  a  pubtio  nuisance  per  n,  the  metropoUtaa 
board  of  health  have  thepower,  and  It  Is  tbelr  daty, 
to  act.  and  to  act  promptly,  to  suppreastbebuatneai 
and  abate  the  nulsanoe,  where  notice  to  show  caues 
wby  theer-  acts  shonid  net  be  done  has  t>een  dulT 
served  upon  the  par 


oj  tue  aeienaant  lo  uiu  pan  o 
""  -  -  '-  staled  by  the  Uamed  ti 
ance  with  all  tbe  lutbc 
carry  on  a  lanful  trade  or  buaicees  in  euch  a 
manner  aa  H>  prove  a  nuisance  to  bia  ueigbbor, 
lie  must  aosner  In  damagei.  anditia  not  oec- 
«Baary  ta  a  tigbt  of  action  that  tbe  owner 
Bbnuld  be  driTeu  from  Iil8  dwelling ;  it  is 
«DOUch  that  tbe  enjoyment  of  life  and  prnpetty 
be  teadered  uncomfortable.  Rex  v.  White,  1 
Burr.  8^;  St.  Helen'*  8rti«iling  Co.  v.  Tipping, 
11  H.  L.  Caa.  843;  Fiih  r.  Dodge,  4  Denfo.Slli 
OaUin  v.  YaUnUne.  &  Paige.  076. 4  N.  Y.  Ch.  L. 
«d.  821;  OampefUT.  &MnMn,e3N.  Y.568;  O^r*-. 
wdl  T.  NemYark,  N.  H.  A  H,  R.  Oo.  108  N.  Y. 
10,  4  Cent.  Bep.  220;  Wood,  Katoanoe,  g  4S7, 
and  cases  cited. 

It  was  claimed  hj  the  defendant,  and  tbe 
court  refuaed  a  reauest  to  charge,  "  that 
unless  the  jur;  aboula  Bad  that  iaa  works  of 
tbe  defendant  were  derectlve,  or  that  they  were 
out  of  repair,  or  that  the  persons  in  charge  of 
manufacturing  gas  at  these  works  were  un- 
aktilful  and  incBpsble,  tbetr  verdict  should  be 
for  the  defendant;"  and  "that  if  the  odors 
which  affect  tbe  plaioliff  are  those  Chat  are  In- 
separable fromlhemaDufaclure  of  gas  with  tbe 
nMt  approved  apparatus,  and  with  the  utmost 
■kill  and  care,  and  do  not  result  from  any  de- 
fects in  the  woiks,  or  from  want  of  care  in 
their  management,  the  defendant  ts  not  liable." 
An  exception  to  this  ruling  raises  tbe  principal 
vocation  diacoBsed  In  tbe  case.    While  every 

dlsrecarded.  Wetl  v.  Sobulta,  88  How.  Pr.  8;  Crop' 
ter  V.  Murphy,  1  HUt.  IM;  Dubois  v.  QudlonB,  IS 
Abb.  Pt.  4«G;  ran  Wormer  v.  Albany.  IS  Weod.  MS; 
BjaU  V.  Batee,  aS  Barb.  aOS;  People  v.  New  York 
Board  of  Health.  Sa  Barb.  316. 

A  munldpaUty  mar  prohibit  oontlnuBDce  ot  ttae 
nuisance  of  gaa  eacaplug  from  deteollve  pipes;  and 
an  lojunociun  restxsliiiDK  BbBlemont  of  the  nut- 
HinoebytbeniunlclpalltyBbouldbedlBBOlved.  But- 
ler's App.  (Pa.)  1  Cent.  Rep.  SM. 

An  order  or  notice  by  Ihe  board  of  health  to  the 
owner  or  occupant  of  premises  on  which  a  nuisance 
«xlats,  to  remove  It,  may  be  served  by  a  cooBlnblB 
who  Is  one  of  tbe  board  of  health.  Com.  v.  Aldeo, 
■  New  Ed?.  Rep.  Ql,  149  Mass.  1I& 

The  dIrectloD  In  the  order  and  DOtloe,  "to  abate 
tbe  aald  nulsanoe  on  your  eetate  wllbin  forty-eight 
houra  fnini  tbe  service  hereof."  Is  sulHolent;  and  a 
further  dlreotton  as  to  the  mDnner  ot  abatlns  It 
doea  not  render  the  order  void.    Ibid. 

Ad  agent  appointed  to  make  sanitary  Inspections 
mar  Institute  a  complaint  tor  a  nuisance.    I'ldL 

Where  tbe  record  of  the  board  of  health  does  not 
show  that  the  complaint  was  made  by  tbe  proper 
person.  It  may  be  amended.    IIM. 

NulAnoea  ehould  be  removed,  as  a  dty  extends,  to 
vaoanl  irroaQds  beyond  the  Immediate  nelgbbor- 
bood  of  the  realdenoca  of  tbe  citizens.  Lattin  A  B, 
Powder  00.  T.  Teamey,  TL.B.A.2aE.lSlIU.ffit. 

.Abatement  of  nuisance  bv  action. 

Dnder  Iowa  Code.  H  2K.  M2.  authorlilnff  the 
abatement  of  nulsnDces  by  ordinanoe  end  criminal 
Pniaecullon,  a  civil  action  In  equity  Is  not  main- 
t^nabki  In  the  name  of  a  dty  for  the  abatement  of 
a  nuleanos.    Ottumwa  v.  Ohinn,  7B  Iowa,  W. 

AnaotloB  for  theebatementof  a  nuisance  oannot 
be  brouKht  by  a  dty,  under  Iowa  Code,  ■  SaSl,  au- 
»L.  B.  A. 


ne  IS  oouna  to  nave  respect  ana  regara  lor  Dia 
neighbor's  rights.  Tbe  maxim,  "tUutere  tw> 
ut  alienum  non  ladai,"  limits  his  powers.  Ue 
must  make  a  reasonable  use  or  his  property, 
and  a  reasonable  use  can  never  be  construed  to 
include  those  uses  which  produce  deBlmclive 
vapors  and  noiioua  smells,  and  that  result  In 
material  injury  to  the  properly  and  to  the  com- 
fort of  tbe  ezisteoce of  those  who  dwell  io  ihe 
neiKhlwrhood,  The  reports  are  filled  with 
cases  where  this  doctrine  lias  been  applied,  and 
ItmaybecoQfldeDiIv  asserted  that  no  autliority 
can  l!e  produced  holding  that  negligence  is  es- 
sential lo  eatablisha  cause  of  action  for  injuriea 
of  such  a  character.  A  reference  lo  a  few  au- 
thorities will  sustain  this  assertion. 

In  Campbeil  v.  Seaman,  §uj/ra,  there  waa  no 
allegation  of  negligence  Id  the  complaint,  ai>d 
there  was  an  allegation  of  due  care  in  the  an- 
swer. There  was  no  finding  of  negligence,  and 
this  court  affirmed  a  recovery. 

In  Beg^  v.  LieAt.  80  N.  Y.  679.  an  action 
for  injuries  arising  from  Ihe  explosion  of  fire- 
works, the  trial  court  chBrged  the  jury  Ihat 
they  must  find  for  the  deierdanl,  "unless  Ihey 
found  that  the  defendant  carelessly  and  negli- 
gently kept  the  gunpowder  on  bis  premises." 
And  he  refused  to  charge  upon  the  pluinliS's 
request  "  that  the  powiiet-magazine  was  dan- 
gerous iu  itself  to  plaJDlilT,  and  was  a  private 
nuisance,  end  defendant  was  liable  to  the 
plaintifl,  whetberitwas  carelesslv  keptornol." 
There    was  a  verdict  for  the  detendanl,  and 

tbohzlng  tbe  abatement  of  a  nuisance  byanyona 
Injured  ibereby,  on  the  ground  that  the  nuisance  Is 
otKeneral  harm  to  tbe  public    IMd. 

A  provision  of  Iowa  Code.  1  S3S1,  irlvlnit  the  right 
to  "any  peiwjn  Injured  thereby"  to  maintain  an  a<v 

dlnarynilotbataprlvatepeiaonwIUDOtbeaUowed 
to  maintain  an  aoUon  (o  lestcaln  or  abate  a  public 
nuisance  unless  be  can  show  some  peculiar  or  ape- 
clnl  damage  or  Injury  to  himself.  Innlsv.Cedar 
Baplds.  L  F.  *  N.  W.  B.  Co.  18  Iowa.  KS;  laoD  v. 
Manley,  TB  Qa.  MM. 

Parties  who  wish  to  abate  a  nuisance, either  pub- 
Uo  or  private,  must  resort  to  the  remedy  provided 
by  Oa.  Code,  H  IBU-tim.  unless  special  facta  ate  al- 
leged showing  tliat  tbatremedylB  iDsuOdent  or  lib 
adequate.    Broorobead  v.Grant,88Ga.  151. 

Where  a  school  dlatrlot  brinn  an  aotloo  to  abate 
a  public  nuisance,  Itmustehowthatlt  has  sustained 
damages  peculiar  to  llselt;  It  Is  not  enough  that 
such  damag^Q  ai«  greater  iJuin  those  sustained  by 
the  pulillQ  at  large,  dllferlng  from  them  only  In 
degree.— they  must  bo  dllterent  In  kind.  Bohool 
Distrlot  No.  1  V.  NeO.  88  Kan.  fllT. 

RelBlnn  In  a  bill  flled  under  IT.  J.  Aot  March  BL 
1B8T  iPub.  lAws,  p.  m,  II  £8.  ».  to  abate  a  nuisance 
BS  dangerous  to  the  public  health,  must  show  that 
thesltuatloD  or  |>ractloe  complained  of  amounts, 
of  Itself,  to  a  publla,aB  distinguished  from  a  private. 
uiitsanoe.  State  v.  Bergen  County  Chosen  Free- 
boldeis,ieN.  J.  ISq.  ITS. 

A  dty  charter  providing  for  a  report  ot  nuls- 
anceis  and  for  their  abatement  at  the  expense  of 
persons  creating  them,  requires  the  dty  to  prose- 
cute tbe  owner  ot  property,  and  to  compel  the  re- 
moval of  a  dangerous  wall.  EUey  v.  KatwasClty,! 
West.  Rep.  tOl.  ST  Mo.  1(8. 

But  a  failure  to  do  so  Is  not  ft  negleot  to  execute 
waiw 
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tbe  charge  nu  erroaeotui. 

In  GogiadI  v.  New  York.  N.  H.  db  H.  B.  Co., 
lupm,  the  special  lerm  found  as  fncta  that,  !□ 
the  coaatructiOD  of  tbe  engine-bouse  and  coal- 
bina,  and  In  the  use  of  its  premisea,  tbe  defead- 
ani  exercised  due  care,  so  far  as  tbe  same  waa 
practicable,  and  it  refused  to  find,  upon  plain- 
tiff's request,  "tbat,  In  the  conatruclion  of  tbe 
engine-house,  chimnej,  smoke-pipe  and  coal- 
Una,  It  had  not  exercised,  and  docs  not  now 
exercise,  such  reasonable  and  proper  care  as 
was  necessary  not  to  injure  the  plaintiff's  prop- 
erly." A  judgment  tor  tbe  defendant  was  re- 
Tersed,  this  court  holding  that  tbe  enidne  bouse 
u  used  was  a  nuisance,  and  that  it  was  not  ao 
answer  to  the  action  that  the  defendaot  exer- 
cised all  practicable  care  in  Its  management. 
In  Folttlown  Go*  Go.  v.  M-ai'phy,  S9  Pa,  267, 
the  charge  of  Uie  conrt  and  (he  refusals  to 
charge  werevery  similar  to  the  cliarge  in  Ihis 
case.  The  Supreme  Court  of  PcnosylTania 
overruled  the  exceptions,  hobling  that  negU- 
^QCe  was  not  essential  to  a  rigbt  of  recovery. 
To  the  same  effect  see  Clettiaiid  v.  Oi'tmni 
Oat  Light  Go.  20  N.  J.  Eq.  SOI;  Ottaaia  Qa»- 
JAght  Co.  V.  Thompton,  8S  ill.  598;  Wood, 
BiiisBDce,  2d  ed.  g  Ii83. 

The  principle  that  one  cannot  recover  for  in- 
juries sustained  from  lawful  acts  done  on  one's 
own  property,  without  neglii^nce  and  without 
malice.  Is  well  founded  tn  ilie  law.  Everyone 
bas  the  right  to  the  reasonable  enjovment  of 
bis  own  property,  and.  so  long  as  tbe  use  to 
wbich  he  devotes  it  violates  no  rights  of  others, 
ttkere  fs  no  legal  cause  of  action  against  him. 


be  put  to  many  and  vaiioos  uwa  aod  employ- 
ments, and  one  may  have  upon  his  propeitr 
any  iiind  of  lawful  boslnesa;  and  so  long  »m  u 
is  not  a  nuisance,  and  is  not  managed  no  fts  to 
become  such,  he  is  not  responsible  for  kdj 
damage  that  his  nelghtxw  accidentally  and  un- 
avoidably sustains.  Such  looea  the  law  re- 
gards as  damnum  a^qVft  iupma;  and  under 
Oils  principle.  If  tbe  steam-boiler  on  tbe  db- 
fendant'e  properly,  or  the  gas-retort,  or  the 
naphtha  tanks,  bad  exploded,  and  injured  tbe 
plaintiff's  property,  it  would  have  been  neoes- 
sarv  forber  to  prove  negligence  on  the  detend- 
aut  s  part  lo  entitle  ber  to  recover.  Xmw  r, 
Bvehanan.  61  N.  T.  476. 

But  where  the  damage  la  the  necessarr  coti- 
soc^uence  of  Just  what  the  defendant  Is  aolng, 
or  IS  incident  to  the  business  itself,  or  tbe  man- 
ner in  wbich  It  Is  condticted,  the  law  of  negli- 
gence has  no  application,  and  the  law  of  nai- 
Bsnce  applies.  Bay  v.  Cohoti  Go.  S  N.  T.  1S9; 
MeKeon  v.  «»,  01  N.  T.  800. 

Thn  exception  to  tbe  refusal  to  charge  the 
first  proposition  above  quoWd  was  not  therefore 
well  taken. 

It  is  contended,  however,  by  the  defendant 
that  the  Acta  of  the  Legislature  relatinc  to  gas 
companies  are  a  protection  from  iiabilily  for 
consequential  Injuries  flowing  from  the  msnn- 
(aclure  of  gas,  or  the  prosecution  of  the  busi- 
ness, when  want  of  care  forma  no  element  of 
the  cause  of  injury;  and  it  is  sought  lo  apply 
to  Ibis  case  the  broad  principle  that  that  whictt 
the  law  authorizes  cannot  be  a  nuisance,  al- 
though it  may  occasion  damages  to  individuat 


statute  makea  tt  an  Imperative  duty  to  enloroe  Its 
charter  powers.    Tfttd. 

The  public  remedy  for  tbe  abatement  of  a  oul- 
Wnoe  by  JiicKolal  prosecution  (n  rem  or  <n  p«*>- 
noni  Is  not  exclusive  when  the  statute,  in  a  particu- 
lar case,  inves  a  remedy  by  aummary  abatement, 
and  tbe  remedy  la  appropriate  to  the  object  to  be 
Bocompllsbed.   Lavton  v.  Steele.  T  L.  B.  A.  IS*.  US 

K.r.ias. 

Where  a  public  nulntnce  oonslstsln  thelooatlon 
or  use  of  iBu^lble  personal  nroperty  so  as  to  inter- 
fere *itb  or  obHtruct  a  public  ri^ht  or  regulHllnn. 
the  LcBlalature  niay  authorize  Its  summary  abaie- 
ment  by  executive  aeencieH,  wltbout  resort  to  Ju- 
dicial proceedlugs;  and  auy  Injury  or  destruction 
Of  the  property  necessarily  incident  to  the  exer- 
else  of  the  aummary  Jurisdiction  Interferes  with 
no  leoal  rlgbt  of  the  owner.    Ibid, 

Expenses  incurred  by  a  board  of  heattta  In  aluit- 
tng  a  pultlic  nulsaDOe  are  to  be  cbarHed  urwn  the 
cxjcupant  of  the  premise*.  Prbiidergast  v.  Bchagh- 
tlooke.  ti  Hun.  817. 

In  a  suit,  not  only  to  recover  damages  for  the 
malnlenanoe  of  a  nuisance.  t>ut  (O  abate  the  nul- 
tanoe,  recovery  may  be  bad  for  all  dauuLgeB  sus- 
tained down  to  the  trial.  OommlDse  v.  Stevensou, 
MTez.  S12. 

Public  nuisances,  abatement  of.  See  not«  to 
Charlotte  v.  Pembroke  Iron  Works  {Me.)  8  L.  B. 
A.  880. 

Adequacy  of  polloe  power  of  Slate.  See  noU  W 
Pine  City  V.  Munob  iMlno.)  S  L.  iL  A.  T68j  and  see 
the  two  coses  toUowlng  this  ease. 

nie  fact  tbat  keepiiw  a  nulBanoe  is  a  crime  do«g 
not  deprive  a  oourt  <A  equity  of  the  power  loabaie 
0  L.R.  A. 


.    Carleton  v.  Bun.  B  L,  B.  A.  Ita.  Ut- 


nuisance  produces  mere  anuoranoe  and  dtocom- 
fort  to  the  oomplaiaing'  part;,  as  B  nunufacture 

produdnB  dlsoomfortto  individuals.  IJttlet«n  v. 
Fritz,  85  Iowa,  tes,  H  Am.  Bep.  12:  Qllbeit  «. 
Showerman.  OUloh.tSA 

A  mere  denial  of  plalntUTs  title  will  not  prevent 
an  injunction;  but  if  plointiir's  Utle  is  really  dis- 
puted or  Is  in  any  real  doubt,  it  must  hrst  be  estab- 
lished by  the  verdict  of  a  Jury  before  equity  wUI 
Interfere  with  its  preventive  relier.  QUbert  v. 
MIokle,  1  Snndf.  Ch.  3ST.  I  N.  T.  Ch.  L.  ed.  US; 
Hart  V.  Albany,  S  Poiae,  aS,  8  N.  Y.  Ch.  !„  ed,  IST; 
S  Pom.  Bq.  Jur.  3ffi. 

Where  tbe  occnnatlon  of  tbe  building  for  tbe 
business  and  purpose  ohanred  is  prima  facie  a  com- 
mon nuisancie.  any  person  Injuriously  affected  by 
it  may  apply  to  liavett  abated.  Dubois  v.  Bud- 
lone.  IS  A  bb.  Pr.  t4A 

Plaintiffs,  although  separate  owners  of  tbe  iH«n- 
isee  charged  to  be  injured  and  threatened  with  In  - 
Jury,  mld'it  Join  in  an  action  to  abate  the  nul- 
Bsnoe.  and  for  an  inJuucUon  to  prevent  Its  eti- 
bnnocmeot  and  continuance.  Gtlteple  v.  Porrtsl, 
ISHun.  llj;  Belknap  v.  Trimble,  8Pb1«q,  5n.  3  X. 
Y.Cb.L.ed.E81. 

Thepialntlff  In  an  action  to  restrain  a  nuisance 
on  adjoining  prrmlsee  rendering  plalntltPs  prem- 
ises uncomtortable  does  not.  Ijy  alleginK  owner- 
ship, bind  himself  to  prove  bis  Utle,  sinoe  bare  i»oa- 
seeslon  Is  lufflcient  to  malntala  the  action.  Qulnn 
V.  Winler,  a  N.  T.  8.  E,  178. 

A  publlo  nulasnoe  mugt  be  eetablkbed  by  <d«r 
evidenoe  tiefore  tbe  preventive  remedy  will  be 
grantsd.  SPom.  Bq.  Jur.BSO;  Atty-Oeo.  v.  Ooboes 
Co.  fl  Paige,  ua,  8  N.  T.  Ol  L.  ed.  SI& 
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V,  Brookivn,  *  N.  Y.  IM;  SortTiern  Tranip.  Co. 
f.  Chicoffo,  98  U.  a.  685  [35  L.  ed.  B86]),or  where 
tbe  act  causing  the  tajurj  was  done  bj  corpo- 
rations In  tbecODstrucUoQ  of  workBupoD  prop- 
erty acquired  under  the  power  of  eminent  do- 
main. Bdiinger  t.  Nm  Y«rk  OerU.  &  Cb.  2S 
N.  T.  43. 

In  tbesp  ceaea.  In  Adtiia  the  acta  oomplalned 
of,  the  defendaoti  acted  m  the  performBnca  of 
a  public  duty  imposed  npon  them  by  the 
Le^alure,  or  ta  the  exercise  of  a  right  con- 
ferred by  law;  and  itisweii  settled  that  per- 
■ODB  appointed  or  authorized  by  law  to  perform 
a  public  duty,  or  to  do  acta  of  a  public  cbnrac- 
ter,  are  not  anBwerable  for  consequential  dam- 
ages, If  tbey  act  within  tbeir  jurisdiction,  and 
-with  care  and  skill,  northern  Tramp.  Co.  t. 
Ckieago.  99  U.  8.  Mir25  L.  ed.  8881,  and  cases 
died;  Oftnev.  New  York  Cent.  A  B.  R.  B.  Co. 
101  N.T.  98,  a  Cent  Rep.  116;  CtmkUnt.  New 
York,  O.AW.B.  Co.  109  N,  Y.  107,  3  Cent. 
Rep.  194;  Cooley,  Const.  Lim.  6th  ed.  971,  tt 
jw^and  cases  dted  in  note». 

This  principle  cannot,  boweTer,  be  applied 
to  cases  like  tbe  one  undor  oonslderatlon.  The 
defendant  Is  incorporated  under  chapter  87, 
Laws  1848,  which  authorizes.  In  general  terms, 
the  creation  of  corporations  for  maDufacturing 
and  supplying  Illuminating  cas.  It  scquired 
by  that  Act  Its  corporate  life  and  character. 
and  tbe  power  to  purcbaw  and  hold  such  real 
and  persona]  property  as  mijiht  be  necessary  to 
enable  it  to  carry  on  its  buainesa.    By  section 


18  of  tbe  A.ct  named  it  is  given  the  power  to 
lay  its  conductors  Ibrougb  tbe  streets  of  tbs 
dty,  village  or  town  in  which  it  is  located, 
with  the  consent  of  tbe  municipal  autboriiio 
of  such  ciiy,  etc.;  and  by  chapter  Sll,  Lawa 
1BC9,  it  is  required  to  f  urnisb  gas  to  any  appli- 
cant within  IIXI  feet  of  its  mains.  It  may  be 
conceded  that  the  business  of  nunufacluriog 
and  distributing^  through  the  public  street* 
for  public  and  private  use  is  a  business  of  a  pub- 
lic character,  and  tbe  Individual  possessing 
such  right  has  a  franchise  granted  by  ttte 
Btat«  for  a  public  object,  and  that  it  meets  a 
public  necessity,  foi  which  tbe  Stale  may 
make  provision.  But  the  State  has  not  seen  ' 
fit  to  confer  upon  the  corporations  formed 
under  the  Act  cited  the  power  of  eminent  do- 
main, and  tbey  cannot  therefore  locals  their 
works  where  tbey  will.  In  their  ability  to  atv 
quire  real  estate  upon  which  to  eHtablish  their 
manuCactory,  they  bsve  no  greater  power  (ban 
any  citizen  of  the  Stale;  ana,  bating  acquired 
property,  they  rest  under  the  came  obligation 
as  other  citizens  to  make  a  reasonable  use  of  it, 
snd  to  respect  and  regard  the  rights  of  their 
neighbors.  The  proposition  contended  for  by 
the  learned  counsel  {qt  the  defendant  bas  in 
recent  years  received  full  coDstderailon  in  the 
courts  of  England  and  of  this  country,  and  tho 
rule  is  now  established  that  tbe  statutory  au- 
thority which  will  justify  an  injury  to  privata 
property,  and  aflord  immucity  for  acts  whicli 
would  otherwise  be  a  nuisance,  must  be  ex- 
press or  must  be  a  clear  and  unquestionable  im- 
Rllcatlon  from  poweiaeipressly  conferred;  and 
must  appear  that  the  Legi^ture  contemplat- 
ed the  doing  of  the  very  act  which  occasioned 


BeattSv  ini  aeHonfor  damaget. 

A  rare  and  tiifl In b  Injury  from  a  lawTiil  tiusl- 
nces  will  not  nutala  an  action  for  damaKSa.  Price 
v.  Orantx,  10  Cent.  Bep.  SIB,  lU  Pa.  US. 

Where  It  appears  that  no  other  person  In  the 
nelgbbortuKMl  of  lead  works  was  affeoted  br  Its 
tumea  except  tbe  plaiotllTB  wile,  It  Is  not  auoh  in- 
jury as  will  of  Itself  oondemn  suoh  war  lis  as  a  nul- 
■anoe.    IMd. 

One  wbo  Is  injured  b;  a  public  nuissnoe.  either 
In  bU  person  or  his  proporty.  oannot  bave  hia  rem- 
•dr  l>r  ooUon,  naless  be  can  show  a  damaire  wbloh 
Is  speotsl  to  blmselt.  and  dtaerent  In  Und  and  de- 
cree from,  and  tteyond,  Uiat  BUBtalDOd  by  tbe  fren- 
eral  publlo.  Gold  v.  PMladelplila,  S  Cent,  Bep.  m, 
tUFa.lH. 

Tbe  eierolse  of  reasunable  oare  In  tbe  oreatdon 
or  malntenanoe  of  a  nolsanoe  can  never  be  an  ab- 
•olntedefensetoanaotlon  for  an  injury  oooasloned 
tlier^,  Wilkinson  v.  Detroit  Bleel  *  Bprln^ 
Works.  13  Hiob.  tab. 

Tbe  dootrlns  of  aoatrlbutoir  neffUffenoe  does  not 
apply  toaoase  where  plalutllf  In  an  aotion  to  re- 
ooverforanulaanceii  shown  to  hare  malolalried 
another  nnlsanoe.  Bandolf  V.  Bloomlleld,  TT  Jowo, 
GOL 

"nist  land  used  by  a  olty  as  dump  RTOund  had 
been  purchased  and  dealKnated  by  It  for  such  pur- 
pose before  a  resident  eatatiUahed  his  resldenoe  ad- 
jacent thereto  will  not  relieve  tbe  olty  from  dam- 
ages resulting  tron  the  iMs"seTit  and  Improper 
manner  In  which  the  dty  thereatier  managed  and 
mamtained  the  place.   Bhenoao  v.  lanaham  (Tei.i 

Kaymsao. 

Bight  o(  action  tor  special  and  peculiar  Injury. 
See  nattt  to  Charlotte  v.  Pembroke  Iron  Works 
mo.)  B  L.  B.  A.  S3S;  South  CarolUla  p.  &  Oo,    v. 
Soutb  Chiullna  B.Co.l8.a}lL.B.A«» 
9L.aA. 


lAdbtUta  fornutianee. 

Tba  reoelpt  of  rait  does  not  Impooe  reeponslbIl> 
tty  on  tbe  landlord  for  a  aulsanoe  for  vhiah  he  It 
not  otherwise  reapoosible.  Abem  v.  Stealei  t  JU 
B.  A.  Ue.  IIG  If .  Y.  2GB, 

Persons  who  tMoome  full  ovnen  of  an  estate  on 
the  death  of  a  lite  tenant  aubjaat  to  a  vidid  out- 
standing leaso  cannot  be  rendered  respoasihle  for 
ft  nulBHUoe  oommlMed  before  the  estate  descended 
to  tbem,  and  of  wblch  they  bad  no  notice,  and 
vhiobltwasttaeleasee'S  dulytoremovSL   £Md. 

A  person  Is  liable  for  a  public  nulrance  permitted 
by  him  to  be  established  upon  property  under  hit 
ooDlrol,  olttaoagh  Incidental  to  a  work  otherwise 
lawful.   Davie  V.  Levy,  St  La.  Ann.  551. 

Tbe  owner  or  peraou  having  control  of  a  tene- 
ment, wbo  lets  It  for  Illegal  use,  or  permtta  It  to  be 
to  used,  la  guilty  of  aiding  In  aialntaliilog  a  nui- 
sance, under  Ber.  Btat.,  chap.  17,  I  1.  Btale  T. 
Frailer,  8  New  Bng.  Bep.  e»),  TV  Ma.  B& 

StmMvforpvKU  m 


The  remedy  for  pnliUo  nolsanoe  la 
Bellams  v.  Bwltier,  H  S.  C.  SB. 

TbeoEenseoF  malntalotng  a  public  n 
Jurlous  to  beelth  is  punlstiable.  under  PenoJ  Codci 
1 677,  by  Imprlsonmeac  not  ozoetidlag  one  year,  or 
byQnenot  exceeding  S1.I01,  and  consequently  Is 
not  within  the  Jurlsdiotlon  of  a  Justice's  Oourt, 
Bt  KurO,  SB  CaL  11& 

Where  a  deleudant  who  has  been  eenteDCed  to 
almle  a  nuisance  Is  shown  to  have  no  contibl  over 
the  premisee  on  which  tbe  nuisance  exisca.  the 
sberlff  cannot  tie  requn-ed  to  remove  the  nulaanc^ 
under  such  sentence  Com,  t.  MolAUffhlln,  Ul 
Pa.U& 


Nxw  ToBK  CouBT  or  ArrxUM. 
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the  Injaty,  OwnMCI  t.  iTwd  IVt,  Jf.  fl",  4 
ff.  R.  Co.  tO»  N.  T.  10,  4  Cent.  Rep.  835;  Bal- 
timon  A  P.  B.  Co.  T.  Fifth  Baptitt  Ohvreh,  108 
U.  8.  817  [27  L.  ed.  7S0h  Hm  t.  Mttivpolitan 
A»gtvm  DUt.  L.  R  4  Q.  B.  488,  on  appeal, 
Melropoliian  A*gltim  Ditt.  t.  HiU,  L.  B.  6 
App.  Cbs.  198;  PotttUnen  Oat  Oo.  v.  Murphy, 
89  P&.  2ST;  Eamet  t.  New  England  Wonted  Qt. 
11  Met.  070;  Qm.  t.  Eidder,  107  Mao.  188. 

Id  PoltttoiMi,  Oat  Oo.  v.  Murphy  the  Hu- 
prpme  Court  of  PODnsylTania  said:  "The 
priDCtple  invoked  applies  on)7  when  an  <dcoi> 
poratioii  clothed  with  a  porUon  of  the  State's 
right  of  eminent  domain  takee  private  property 
'  forpublicuw,oniIuUDgprC)peicompensutioD, 
and  when  nich  daman*  are  not  a  part  of  the 
oompensation  require,  * 

la  Samu  t.  Nva  Bn^ni  Wonted  Oo. ,  Chief 
Jtatiet  Shaw  latd:  "The  Hill  Act  alToids  do 
wsirant  or  juatlflcalion  for  erecting  or  malD- 
lainiDK  a  Duiaance.' 

In  Com.  T.  Kidder,  in  considering  the  effect 
of  a  statute  authoiixbig  the  BtoiinK  and  manii- 
(ecturlDg  of  naphtha  and  petroleum,  Ihe  Su- 
preme Courtof  Maaaacbosetta  aaid;  "Therea- 
B0Dahle,if  not  Dece«aaTT,  inference  la  that  it  was 
not  the  iQieDtlon  of  the  Legf  elature  to  eatabliab  a 
new  rule  in  thia  regard,  but  to  leave  the  ques- 
tion whether  the  raanufHCtnrlng  ia  carried  on 
at  such  placea  and  in  such  manner  as  to  be  nn- 
wboleeome  and  ofFenaive  to  the  public,  and  on 
that  account  indictable  aa  a  nuisance,  lo  be  de- 
termined by  the  rules  of  the  common  law." 

In  Baltimore  d  P.  B.  Oo.  v.  F\flh  Baptul 
Ohureh  it  was  said:  "The  authority  of  tbe 
compaoj  to  construct  ancb  works  as  tt  might 
deem  necessary  and  expedient  for  the  comple- 
tion and  mainieuaDce  of  its  road  did  not  au- 
thorize it  to  place  them  where  it  maj  think 
proper,  without  reference  to  the  property  and 
rightB  of  otbers.  Qrants  of  privileges  or  power 
to  corporate  bodies  like  those  In  queslion  con- 
fer no  license  to  use  them  tn  disregard  of  the 
private  rigbis  of  otbers,  and  with  immunity  for 
their  Inrasion."  And  In  Metropolitan  Atf/lam 
Diet.  T.  mil  Lord  Watson  said:  "Where  the 
terms  of  tbe  Statute  are  not  impersttve,  but  per- 
missive, when  It  Is  left  to  the  discretion  of  the 
persons  empowered  lo  determine  whether  the 
general  powers  committed  to  them  Bbsll  be  put 
in  execution  or  not,  I  tbink  Ihe  fair  InFereoce 
Is  tbat  the  legislature  Intended  Ibat  discretion 
to  be  exereised  In  strict  conformity  with  pri- 
vate rights,  and  did  not  intend  to  coofer  license 
to  commit  nuisance  in  any  place  which  might 
be  selected."  There  is  nothing  io  London,  " 
it  a.  C.  R.  Go.  V.  Truman,  L.  R.  11  App.  C 
46,  conflicting  with  this  rule.  The  House 
Lords  in  that  case  recognized  fully  the  rule  ap- 

Elied  In  Hiti  y.  Metropolitan  Atglum  Diet,  and 
eld  tbat,  tbe  purpose  for  which  the  land  was 
acquired  by  Ihe  defendants  being  eipressly  au- 
thorized by  Act  of  Parliament,  and  being  IdcI- 
dontal  and  Decessary  to  the  authorized  uBe  of 


tbe  railway  for  coitle  traffic,  iliecompany 
authorized  (o  do  what  tbey  did.  The  Le^ 
ture  may  authorize  acta  which  would  otherwiae 


wben  tbey  aSect  or  relate  to 
matiera  in  which  tbe  public  have  an  iaicr 
est,  or  over  which  the  public  have  control, 
■ucb  as  biehways  or  public  streams.  In  sucb 
case  Ihe  legislative  authorization  exempts  from 
liability  to  suits  civil  or  criminal  at  thelnatance 
•  L.R.A. 


of  the  State,  but  It  does  not  aSeot  the  dalm  of 
private  citizens  for  damages  for  any  spedal  In- 
convenlence  and  discomfort  not  experienced  by 
the  public  at  large.  OritUnden  v.  Wa*on,  i 
Cow.  leO;  Brown  v.  Qtyw/a  A  B.  R.  Oo.  Vi 
N.  T.  486;  Sinniclaon  v.  Johtuon.  17  N.J.h. 
ISl;  Baltimore  d  P.  R.  Oo.  y.  Fffth  Baptit 
Okureh,  tvpra.  These  views  lead  to  the  con- 
clusion tbat  the  defendant  obtained  no  Immu- 
nity from  liability  for  consequential  injuries 
sustained  by  property  surrounding  ita  works 
by  reason  or  its  incorporation,  or  the  privileges 
conferred  upon  (he  business  by  the  Ada  of  Ihe 
Legislature,  and  tbat  the  facts  ot  tbe  case  do 
not  take  it  out  of  the  operation  of  tbe  rules  of 
law  applicable  lo  ordinary  common-law  nai- 

Tbc  Legislature  has  given  to  the  corporations 
created  tomanufacture  i^as  tbe  right  tolay  down 
their  conductsrs  in  tbe  public  streets,  suti^t 
to  the  control  and  regulation  of  tbe  municipal 
authorities;  and,  for  acta  done  In  the  execution 
of  that  privilege,  tbey  are  exempt  from  prose- 
cution at  tbe  suit  of  tbe  people,  Tbe  choice. 
however,  of  the  plnce  lo  locate  their  works, 
and  the  selection  of  materials  from  which  la 
manufacture  gas.  has  tjeeu  left  to  tbe  corpora- 
tions, and  those  things  must  be  performed  with 
reference  to  the  righls  of  otbers.  The  fact  ap- 
peare  In  this  case  tbat  for  twenty  years  the  de- 
fendant conducted  its  business  without  annoy- 
ance lo  anyone.  For  the  sake  of  economy,  so 
It  alleges,  it  adopted,  in  1860,  a  new  process  and 
new  materials  from  which  to  make  its  gas. 
The  result,  under  the  finding  of  the  ^ury,  has 
been  to  impair  tbe  value  ot  the  plalotifTs  prop- 
erty, and  substantially  Interfere  with  its  com- 
fortable enjoyment.  If  the  defendant's  conten- 
tion sbould  prevail,  there  would  be  no  restraint 
upon  the  location  of  tbe  business,  and  no  limit 
to  the  oBenaive  character  of  the  materials  it 
might  use.  It  would  thus  have  an  immunity 
which  the  law  denies  to  every  other  ciiizen. 
We  think  the  proof  permitted  the  conclujion 
that  the  defendant  had  created  a  nuisance,  and 
that  there  was  no  error  in  the  charge  of  ttio 
court  or  tbe  refusals  to  charge. 

The  judgment  maet  heajf^ti. 

All  concur,  except  Foll«tt,  CA.  J.,  and 
Halgbt,  J.,  who  diaeenL 


alleged  to  have  been  sustained  by  tiie  plainiltl 
In  consequence  of  oflenaive  odors  proceeding 
from  the  gas-works  of  the  defendant,  and  lo 


unakillfnl  construction  of  the  works,  and  also 
negligence  in  the  use  and  maintenance  thereof. 
The  trial  resuKed  in  a  verdict  for  damages, 
upon  which  the  court  awarded  a  Judgment  for 
an  Injunction.  Upon  tbe  trial  itappeared  that 
Uie  defendant  was  incorporated,  under  chapter 
87  of  tbe  Lawaof  1848,  for  tbe  purpoeeofman- 
ufacting   and    supplying    the    streets,  public 

SUoes  and  inhabitants  of  the  TiUaee  of  Port 
arvls  with  illuminating  gas;  tbat  Its  works 
were  consirucled  in  Ihe  year  1860,  upon  lands 

Surebased  tor  that  purpose,  since  which  time 
has  continued  tbe  manufacture  of  gaa;  that 
prior  to  18S0  coal  was  used  in  aoch  mauofao- 
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tan,  but  ilnoe  tbkt  time  oaphtbft  bu  been  used 
butead;  that,  in  making  tbe  change  from  coal 
tonapblbe,  two  storage  tanks  were  coDatnicled, 
one  of  wbicb  nu  constructed  near  to  Ibe  plain- 
tiff's premUea.  It  further  appeared  IbaC  tbe 
plaintiff  lived  upon  tbe  premisea  adjoining 
those  of  tbe  defendant,  and  that  she  had  been 
the  owner  thereof  since  tbe  year  1678.  It 
further  appeared  that  in  all  workt  with  the 
most  approved  apparatua,  and  managed  with 
tbe  utoioat  iklll  and  care,  there  was  tome  odor 
wbicb  was  inaeparable  from  tbe  maoufacture 
of  gas.  It  was  claimed  upon  her  part  that 
prior  to  1880  there  was  a  imell  of  gas  coming 
from  the  works  of  the  defendant,  but  not  near 
as  strong  as  since  the  change  to  naphtha;  that 
since  that  time  tbe  air  bas  been  impure,  and 
that  Ihere  baa  been  a  disagreeable  amell  at  all 
times;  that  at  Certain  times  It  is  greater  tban 
at  otbers,  causing  a  nauaeous,  dl^greeable  feel- 
ing, obliging  bei  to  cloae  the  windows  of  her 
house  to  keep  out  the  smells.  While  on  tbe 
part  of  tbe  defendant  It  was  claimed  that  tbe 
C-lor  proceeding  from  the  works  was  not  near 
aa  strong  since  tbe  change  from  coal  to  naph- 
tha; that  tbe  works  were  constructed  In  tbe 
best  possible  manner,  according  to  plana  of 
Uie  most  approved  character,  and  were  man- 
aged in  tbe  highest  degree  of  care  and  skUL 
In  GDbmittiDg  the  case  to  the  Jnrj,  the  defend- 
ant's counsel  asked  the  court  to  cbarge  "that 
nnless  tbe  jur?  find  tbat  the  works  of  tbe  de- 
fendant were  defective,  or  that  they  wer  "~* 
of  repair,  or  that  the  persons  in  charee  of  i  . 
nfacturing  gas  at  tbe  works  were  uniKlllf  ill  and 
Incapable,  their  verdict  should  be  for  the  de- 
fendant;" also  "that  if  tbe  odors  wbicb  affected 
the  plaintiff  were  those  that  were  inseparable 
from  tbe  manufacture  of  gM  with  the  most  ap- 
proved apparatus,  and  witS  the  utmost  skill  and 
care,  and  do  not  result  from  any  detect  in  the 
works,  or  from  want  of  care  In  their  manage- 
ment, the  defendantlsDot  liable  in  this  action;" 
and  also  "  thai  if  the  Jiirj  find  that  the  plaio- 
tifl  became  the  owner  of  the  premises  deacribed 
In  the  complaint  afier  the  erection  of  thedefend- 
ant's  works,  and  after  it  was  encaged  in  the 
manufacture  of  gas  therein,  she  took  them  sub- 
ject lo  such  odors  as  were  inseparable  from  the 
manufacture  of  gas  conducted  in  the  most  care- 
ful and  skillful  manner,  and  with  tbe 
proved  machioerj  for  that  purpose." 

These  requests  were  severally  refuaed.  and 
an  eiceplion  taken,  and  the  court  charged  the 

}nrv  that  "if  this  defendant's  works  gave  out 
DUl  odors  or  noxious  vapors  to  an  exlentsufB- 
cient  to  contaminate  or  pollute  the  air,  and  sub- 
stantially to  inierfere  wflb  tbe  plaintiff's  enjoy- 
ment of  her  property,  then  that  would  be  a 
nulaance  asagalnsther,  and  this  plaintiff  would 
be  entitled  to  recover,"  to  which  cbarge  the 
defendant  excepted. 

The  question  la  thus  presented  as  to  whether 
the  works  of  the  defendant  are.  In  the  absence 
of  negligence  either  in  their  construction  or 
operation,  a  nuisance  per  $e;  for  it  the  odors 
emanating  therefrom  are  inseparable  from  the 
manufacture  of  gss  with  the  most  approved 
•ppsntlus.  and  with  the  utmost  skill  and 
and  do  not  result  from  any  defects  la  their 
agement.  It  follows  that  ali  works  for  the  ihhu- 
utacture  of  gaa  are  nuisances  as  to  those  living 
near  enooga  to  the  plant  to  be  affected  by  the 
8L.  RA. 


odor,  even  though  they  located  there  mibsequent 
tbeworks.  Thequestion Isoneof importance. 
It  is  not  tree  from  difScutty,  and  tbe  authori- 
ties treating  upon  the  subject  are  not  in  entirft 
barmoDj.  A  nuisance,  as  it  Is  ordinarily  un- 
derstood. Is  that  which  la  offensive,  and  annoys 
and  disturbs.  A  common  or  public  nuisance  I* 
that  which  affects  the  people,  and  Is  a  viola- 
tion of  a  public  right,  eltberoy  direct  encroach- 

ot  upon  public  property  or  by  dolne  some- 

which  tends  to  a  common  injury,  or  by  the- 
omitting  of  that  which  the  common  good  n- 
-uiies,  and  which  ills  iheduty  of  a  person  to  do. 
'ubiic  nuisances  are  founded  upon  wronga  that 
arise  from  the  unreasonable,  unwarrantablo 
or  unlawful  use  of  property,  or  from  improper,  . 
indecent  or  unlawful  conduct,  working  an  oh- 
'.ruction  or  injury  to  the  public,  and  producing: 
laterial  annoyance,  Inconvenience  and  dis- 
comfort. Founded  upon  a  wrong,  it  la  indict- 
sble  and  punishable  aa  fora  misdemeanor.  It  is 
tbe  duty  of  individuals  to  observe  the  I'lghta  of 
the  public,  andlo  refrain  from  tbe  doing  of  that 
which  mslerially  injures  and  annoys  or  Incon- 
veniences the  people;  and  this  extends  even  lo 
business  which  would  otherwise  be  lawful,  for 
tbe  public  health,  safety,  convenience,  comfort 
ormoralslsof  paramount  importance;  and  that 
which  affects  or  impairs  it  must  give  way  for 
the  general  good.  In  such  cases,  the  questioa 
of  negUgence  is  not  Involved,  for  its  injurious 
effect  upon  the  public  makes  It  a  wrongwhich. 
It  is  the  duty  of  the  courts  to  punish  rather  than 
to  protect.  But  a  private  ouisaace  rests  upon. 
a  different  principle.  It  is  not  necessarily 
founded  upon  a  wrong,  and  consequently  can- 
not tie  indicted  and  punished  as  for  an  offense. 
It  Is  founded  upon  Injuries  that  result  fraot 
tbe  violation  of  private  rights,  and  produc» 
damages  to  but  one  or  few  persons.  Injury 
and  damage  are  essentJal  elements,  and  f  et  they 
may  tMth  exist  and  still  the  act  or  thmg  pro- 
ducing them  not  be  a  nuisance.  Every  person 
bas  a  right  to  the  teasonahle  enjoyment  of  bis 
own  property;  and  so  long  as  the  use  to  which 
be  devotes  it  violates  no  rights  of  another,  how- 
ever much  damage  others  may  sustain  there-  ' 
from,  his  use  is  lawful,  and  it  is  damnuns 
abique  injuria.  IKttrsfonv.  Saneoek,  IS  Uaaa. 
222. 

Bo  that  a  person  may  anSer  Inconvenlenos 
and  be  annoyed,  and  if  the  act  or  thing  is  law- 
ful, and  no  rijihts  are  violated.  It  Is  not  sach  s 
nuisance  as  the  law  will  afford  a  redress;  but 
it  his  rights  are  violated,  as,  for  instance.  If  s 
trespass  bas  been  committed  upon  bis  land  by 
the  construction  of  tbe  eaves  of  a  bouse  bo  that 
the  water  will  drip  thereon,  or  by  the  construc- 
lion  of  a  ditch  or  sewer  so  that  the  water  will 
flow  over  and  upon  bis  premises,  or  if  a  brick* 
kiln  bo  burned  so  near  his  premises  as  that  the 
noxious  gases  generated  therefrom  are  borne 
upon  bis  premises,  klllint;  and  destroying  his 
trees  and  vegetation.  It  will  be  a  nuisance  for 
which  he  may  be  awarded  damages.  Camp- 
Mi  V.  Beaman,  68  N.  Y.  G&S. 

Hence  it  follows  that  In  some  Instances  s 
party  who  devotes  his  premises  to  a  use  that  is 
strictly  lawful  in  itself  may,  even  though  his 
iolendoos  are  laudable  and  motives  gooid,  vio- 


liable  as  for  a  nuisance.    It  therefore  become* 
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important  that  tlie  coarts  iliould  proceed  wltb 
«autioD,  and  carefullj  conaider  tbe  riKhla  of 
the  parties,  and  not  declare  a  lawful  busiaessa 
nuisance  eKVplJDcnsesnbererlElita  have  been 
invaded.  reaultlDg  in  matrrial  injury  and  dam- 
dee.  People  liviDg  in  ciiiea  and  large  towns 
must  submit  to  Bome  inconvenience,  annoyance 
and  discomtorta,  Tbey  must  yield  some  of 
tbeir  rigbts  to  Ihe  necessity  of  husiness  wbich 
from  the  nature  of  things  must  be  carried  on  in 
populous  cities.  tUny  things  have  to  he  tol- 
CTBted  thnt  under  other  circumstances  won  id  be 
abated,  the  necessity  for  their  existence  out- 
weigbing  the  111  results  that  proceed  therefrom. 
Therefore,  as  to  busioess  which  Is  lawful  and 
reasonable,  and  ia  not  of  liself  a  uuiBance  when 
properly  conducted,  which  la  carried  on  upon 
one's  own  premUes.  invading  no  right  of  a 
neighbor.  It  is  not.  such  a  nuisance  as  the  law 
will  afford  redress,  even  though  it  produces  an 
Inconvenience  and  annoyance,  unless  such  in- 
convenience and  annoyance  Is  the  result  of 
DCRligenre  and  carelessness;  but,  where  the 
business  ia  of  that  character  as  to  become  a 
common  nuisance,  the  damages  may  be  recov- 
ered, even  though  no  negligence  is  shown. 
Boetteoodf.  Wilton.  11  Cush.  S21-22S. 

The  distinction  between  tbe  two  cases  is  that 
Id  the  former  ihebusinesG  is  notoftbat 
to  injuriously  aff  " 

by  the  negligent 
cn;  while  in  the  lalter  case  the  nature  of  the 
business  is  such  as  must  neccssnrllj  be  Injuri- 
ous, even  though  managed  with  the  greatest 
care  and  skill.    Wood,  Nuisance,  2d  ed.  8  127. 

Again,  there  Is  another  class  of  cases  In 
which  tbe  question  of  negligence  is  material, 
as,  tor  instance,  where  tbe  I^^slature  has  au- 
thorized the  doing  of  that  which  would  other- 
wise be  a  nuisance.  In  such  cases  tbe  person 
fa  shielded  from  liability  for  damages  that 
ensue,  unless  be  Is  chargeable  with  negligence 
for  the  manner  in  whicb  tbe  act  was  done 
iBadeliff-o.  Brooklyn.  4  N.  T.  185;  Bfdinggr  v. 
Sew  York  Cent.  U.  Go.  23  N.Y.  42;  KdUngn-y. 
J^hriy-Srowl S(.  OiG.St.  F.  R Of.  SON.  T, 30ft- 
,  213;  mine  v.  iPew  York  Cent.  AH.  R.R.  Co. 
101  N.T.98,  107.  2  Cent.  Rep.  116;  Conklin 
T.  New  York.  0.  A  W.  B.  Co.  102  N.  Y.  107, 
9  Cent.  Hep.  194;  Oltmot  v.  Ifea  York.  L.  db 
W.  B.  Co.  lis  N.  T,  608);  as,  for  instance,  a 
person  may  be  annoyed  and  inconvenienced  by 
the  noise  and  tread  of  passing  railroad  trains, 
and  vet,  where  tbe  railroad  is  lawfully  built, 
and  a  managed  with  proper  care  and  abill,  it 
b  not  a  nuisance,  even  though  it  passes  near  to 
a  dwelling-bouse,  and  materially  disturbs  the 
^uipt  and  Bluml>erof  the  occupants.  Beteman 
V,  Pmntsliania B.  C0.50N.  J.L. 2Sfi,  11  Cent. 
Bep.  663. 

But  the  authority  of  the  Legislature  should 
■doiibllcss  be  express  ((5^»imH  v.  JVfw  York,  S. 
ti.  diH.B.  R  Co.  108  N.  Y.  10),  and  relate 
to  matters  of  public  utility  In  which  the  people 
have  an  interest  and  the  right  of  control.  Bai- 
Umott  it  P.  R.  Go.  ▼.  Fifth  Raptiil  C/iureA,  106 
D.  8.  817-832  [37  L.  ed.  789-74(h. 

We  are  thus  brought  back  to  the  questloa  as 
to  whether  the  business  of  manufacturing  gas 
by  the  defendant  ia,  in  and  of  itself,  a  nuisance. 
As  we  have  seen,  (he  defendant  was  incorpo- 
TOled  under  the  general  laws  of  the  State,  for 
tbe  purpose  of  manutacturiDg  illuminating  gas, 
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and  nnder  the  provisions  of  cbspfer  Sll  of  tha 
Laws  of  1869,  §  0,  it  is  required  to  furnish  ^ras 
for  lighting  purposes  to  any  applicant  witbio 
100  feet  of  any  main  laid  by  it  for  the  distrib- 
uting of  gas.  It  is  subject  to  tegialaiive  cqo- 
ttol  and  its  meters  to  the  inspection  and  test  of 
the  public  Inspector,  f^jpointed  by  tha  goT- 
emor  for  ibal  purpose.  The  Legislature  ma^ 
give  it  the  power  to  exercise  the  rlebt  of  emi- 
nent domain,  and  the  dlachsrn  of  its  duty  to 
individuals  and  the  public  may  oe  compelled  bf 
mandamus.  PtopU  v.  Manhattan  Gai-LigSt 
Co.  45  Barb.  181;  WiUiaTta  v.  Mutwil  Oaa  Co. 
S3  Mich.  499;  Bloamfietd  &  R.  N(U.  Qat-Light 
Go.  T.  KieAardton,  63  Barb.  437. 

It  ia  therefore  a  business  of  a  public  natnra 
and  utility,  for  which  the  State  can  control 
and  mslie  provision.  Juttiee  Harian,  In  (ieliv' 
ering  tbe  opinion  In  the  case  of  Not  Ortean* 
Oai  Light  Oo.  j.  Louitiana  L.  diB.Co.,1 15  U. 
B.  600-669  [W  L.  ed.  816-638],  says:  "Tha 
manufacture  of  gas.  and  its  distributioD  lot 
public  and  private  use  by  means  of  pipes,  laid 
under  legislative  authority  In  the  streets  aD<l 
ways  of  a  city,  is  not  an  ordinary  business  tn 
which  everyone  may  engage,  but  u  a  franchise 
belonging  to  tbe  govemment,  to  tw  granted  for 
the  accomptiabment  of  public  objects  to  whom- 
soever and  upon  what  ternia  it  pleases.  It  is  a 
buainess  of  a  public  nature  sod  meets  a  publlo 
necessity,  for  which  the  Sisie  may  make  pro- 
vision. It  is  one  which,  so  far  from  affecting 
the  public  Injuriously,  has  become  one  of  tbe 
most  Important  agencies  of  dvilixaUon  for  tiM 
promotion  of  the  public  convenience  and  the 
public  safely."  It  is  undoubtedly  true  that  in 
the  manufacture  of  gas  the  escape  of  some  la 
unavoidable,  and  it  may  incoovenience  those 
who  live  in  the  Immediate  vicinity  of  tbe 
works;  but  the  necessities  of  the  people  living 
Id  large  cities  snd  villages  impose  some  incon- 
venience on  others,  snd  hsve  compelled  recog- 
nition of  the  principle  that  esch  member  of 
society  must  submit  to  annoyances  cotisequeni 
upon  the  use  of  property,  provided  such  use  ia 
reasonable  as  respects  the  owner  and  ihoaa 
Immediately  affected  in  view  of  time,  place 
and  circumstances.  St.  Bel^n't  Srartting  Oo. 
V.  Tipping.  11  H.  L.  Caa.  642-648;  Cooley. 
Torto,  B0»-601. 

We  are  aware  that  a  different  view  has  I>een 
expressed  In  reference  to  gas-works  (Carhart 
V.  Avburn  Gat-LigAt  On.  23Barb.  287-313),  but 
notwithstanding  this,  our  conclusions  are  that, 
in  view  of  tbe  circumstnnces,  tbe  public  cluu- 
acler  and  utility,  the  business  is  lawful,  author- 
ized by  the  Legislature,  and  that  it  Is  not  a 
nuisance  if  properly  conducted.  It  may,  how- 
over,  be  carried  on  in  such  a  manner  as  to 
unnecessarily  affect  and  injure  others,  la  which 
case  it  would  tKcome  a  nuisance.  If  we  are 
correct  In  this  view,  the  question  of  negligence 
was  involved  in  the  case  and  should  have  been 
submitted  to  the  Jury.  As  we  have  seen,  time, 
place  andcircumstaoces  have  an  Important  bear- 
ing upon  the  question.  A  person  may  negll- 
geatly  select  an  improper  place  for  tbe  eBtal>- 
llshment  of  his  business.  That  whicb  would 
be  proper  and  tolerated  in  one  locality  would 
not  be  in  another.  Negligence  may  also  exist 
in  the  construction  as  well  as  In  tbe  manage- 
ment and  operation,  Each  person  should  con- 
duct his  business  with  the  best  approved  appa- 
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ntuB,  with  such  lUll  and  care  a*  experienced 
and  prudent  pereou  may  poesess,  in  older  that 
he  ma;  do  liia  neighbor  as  little  harm  as  pos- 
sible.   iW«  *■  SanOt.  1  Johns.  78-88. 

We  do  not  undersiand  it  to  be  claimed  that 
the  defendant  was  guilty  of  maintaloinK  a  pub- 
lic nuisance,  or  that  It  iscliargeable  with  anr 
fault  or  neBligence  In  the  selection  of  the  local' 
jty  In  nhicD  it  erected  its  works.  It  is  claimed 
t^t  they  were  constructed  al  tbe  best  material, 
•ccording  lo  tbe  best  kcovn  plan,  and  operated 
withtbe blghestdegreeof  skilland  care.  For 
tventj  yeara  they  were  operated  without  com- 
plaint Tbe  plaintiff,  noaequent  to  the  loca- 
tion of  the  defendant,  purchased  the  adjoining 
fropeiiy  and  look  up  her  resMeuce  thereon. 
t  ii  true  Ibst  she  claimed  to  be  affected  from 
tbe  odors  that  came  from  the  naphtha  tank 
-cooBtructed  near  her  premises,  and  that  that 
was  constructed  after  she  became  a  resident 
there.    It  is  possible  that  the  defendant  negli- 

fentlv  locateo  its  tank  Id  an  improper  place, 
ut  rfiat  question  was  not  submitted  to  the  Ju^, 
K^tber  was  the  question  as  to  whether  the 
odors  proceeding  from  this  tank  produced  the 
nuisance.  Tbe  question  submitted  was  aa  to 
whetber  the  odors  proceeding  from  the  entire 
gas-works  constiluted  a  nulannce.  It  was  also 
true  that  there  was  some  evidence  lending  to 
flhow  that  the  plaintlfTs  health  had  been  affect- 
ed. Bhe  testified  that  on  some  occaetons  she 
had  been  affected  with  nausea,  but  the  ques- 
tion as  to  whether  the  worbs  ^ected  the  health 
of  tbe  public  or  of  the  plaintiff  was  not  sub- 
mitted. On  tbe  contrary,  It  was  eipresalv 
taken  from  the  Jury  by  tbe  instruciion  lo  wbicb 
the  exception  was  taken,  In  which  the  couti 
stated  that  it  would  be  a  nuisance  "  whetber  it 
Affected  the  health  of  tbe  plaintiff  and  her 
family  or  noL"  Thus  for  we  have  proceeded 
upon  tbe  theory  that  the  business  was  lawful, 

firoper  and  reasonable,  and  was  not  a  nuisance 
f  properly  managed  and  conducted,  and  that 
consequently  the  question  of  negligence  was 
involTed;  but  we  are  also  Inclined  to  tbe  view 
that  the  business  Is  authorized  by  the  Legisla- 
ture and  is  for  that  reason  protected,  uuIces 
negligence  may  be  shown.  As  we  have  teen, 
tbe  business  is  of  a  public  nature  and  utility, 
subject  t<r  tbe  control  of  the  Legislature;  and 


Legislature  has  not  expressly  designated  any 
particular  lot  or  parcel  of  land  upou  which  Its 
works  should  be  erected.     The  selection  of  tbe 

Elace  was  left  to  the  Company;  and,  in  making 
t  selection.  It  was  doubtless  bound  lo  take 
into  consideration  tbe  nature  of  the  business 
Uid  Uie  surrounding  locality,  and  so  locale  as 
to  produce  as  little  narm  lo  others  as  poeslbte. 
ikt  we  have  aeeo,  no  complaint  has  been  made 
in  reference  to  the  seleciion  of  the  locslitv  that 
was  mode  by  the  defendant  In  1860.  Tbe  au- 
thority to  manufacture  and  supply  gas  for  Uj^ht- 
ing  the  streets  and  public  and  private  build- 
fnga  of  tbe  Village  of  Port  Jervis  is  express: 
and  if  it  la  conducted  In  a  proper  place,  with 
the  moat  approved  apparatus,  with  the  utmost 
■kill  and  care,  and  wtuiout  the  escape  of  odors 
that  are  not  ioieparable  from  such  manufacture, 
there  can  be  no  liability  for  consequential 
«L.R.A. 


injuty  to  others.  Tbe  learned  generat  term  waa 
of  the  opinion  that  tbe  case  of  Ofgrna^  y.  Ifew 
Tt/rk,  ir.  H.AH.R.  Co.,  tupra,  held  adversely 
to  this  view,  but  we  do  not  so  understand  that 
case.  Tbe  New  York,  New  Haven  *  Hart- 
ford Railroad  Compsny  bad  purchased  a  Jot 
adjacent  to  the  plaintilTs  dwelling,  and  bad 
erected  thereon  an  engine-house  and  coal-bins 
for  the  use  of  its  road.  The  engine-house  was 
designed  to  accommodate  eleven  locomotives, 
and  had  eleven  smoke-stacks  extending  above 
the  roof  to  about  tbe  height  of  tbe  thira-sloiy 
window  of  ^laiotifTs  house.  The  coal-blna 
were  unprovided  with  covers  (o  prevent  the 
dust  from  tbe  coal  stored  therein  frotn  pssaiug 
into  and  upon  tbe  plaiotifl'B  dwelling.  The 
$moke,  gases,  soot  and  riaders  from  the  smoke- 
stacks, and  the  dust  from  the  coal-bins  when 
loading  and  unloading  tbe  coal,  produced  the 
damsge  complained  of.  Tbe  facts  found  clear- 
ly eatabliaiied  negligence.  Tbe  court,  it  la 
true,  held  that  In  that  case  tbe  defendant  was 
not  protected  by  any  authority  that  it  had  from 
the  Legislature,  there  being  no  express  author- 
ity for  the  Beleclion  of  the  lot  on  which  thii 
engine-house  was  constructed,  and  that  the 
selection  made  was  an  improper  one.  Our 
views  are  fully  in  accord  with  the  principles 
decided  in  that  case. 

In  the  case  of  Hetg  v.  lAehi,  80  N.  T.  679, 
the  defendant  had  co  instructed  upon  his  premi- 
ses a  powder-magazine,  in  which  be  kept  stored 
a  quantity  of  powder,  which  without  apparent 
cause  exploded,  damaging  the  plaintiff's  build- 
ing. It  was  held  that  the  plaintiff  could  re- 
cover, without  showing  carelessness  or  negli- 
gence. Miller,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "Tbe  fact  that  tbe  magazine 
was  liable  to  such  a  contingency,  which  could 
not  be  guarded  against  or  averted  by  the  great- 
est degree  of  care  and  diligence,  evince*  its 
dangerous  character  and  might  in  some  locali- 
ties render  it  a  private  nuisance.  In  such  a 
case  tbe  rule  which  exonerates  a  party  engaged 
in  a  lawful  business  when  free  from  negligence 
has  no  application."  The  rule  we  have  coo- 
tended  for  is  thus  recognized  and  conceded. 
There  Is  a  distinction  between  an  action  for  a 
nuisance  lo  respect  to  an  act  producing  a 
material  injury  to  property  and  one  in  respect 
to  an  act  produciog  personal  discomfort.  Tbla 
difference  is  clear^  pointed  out  in  tbe  case  of 
St.  Hdm't  Smelling  Co.  v.  Tipping,  supra. 

We  have  already  shown  that  any  business 
which  endangers  the  safetv  or  health  of  others 
is  a  common  nuisance  and  must  give  way  for 
the  public  good,  and  that  in  auch  cases  negli- 
gence was  not  Involved.  Tbe  keeping  of  gun- 
¥>wder  may  not  constitute  a  nuisance  per  n. 
hat  depends  upon  the  locality  and  quantity. 
A  thimbleful  might  not  be  dangerous,  while 
fifty  barrels  full  might  be.  It  thus  becomes  a 
question  of  fact  aa  to  whether  It  is  dangerous; 
and,  it  it  U  found  to  be,  tben  It  Is  a  □uisance 
per  w.  The  court  very  properlv  distinguished 
this  esse  from  those  In  whicn  the  business 
in  is  lawful  and  not  dnngeronti,  which 


of  itself  Is  not  a  nuisance  when  properlv 
"  ■  ""  '      ly  become  such  by  the  r " " 
gent  manner  in  which  It  is  carried  on. 


conducted,  hut  may  become  such  b 


negll- 
The 


claim  that  the  defendant,  in  order  to  be  brought 
within  the  protection  of  the  Statute,  must  have 
the  right  of  eminent  domain  and  acquire  the 


proceedlDn  to  condemn  l8  not  luilafned  bj  any 
veU'Conafdered  case.  Wbat  difference  can  ft 
make  wbelher  tbe  land  ia  acquired  b;  toIud- 
laiT  purcbese  Ot  by  proceeding!  to  condemnr 
It  IS  the  busincH  w'bicb  ia  expressly  autborized 
b;  tbe  Btatui«;and,  in  order  to  carry  It  on,  Ibe 
ngbt  to  acquire  land  on  whicb  U>  conduct  It  ia 

e>n.  Aa  we  have  already  abown,  no  claim 
been  made  ibat  the  deteodant's  works  were 
Improperly  located,  and  it  is  coDBetjuently  not 
apparent  how  tbe  queslfon  ot  location  can  de- 
prive It  ot  tbe  protection  of  tbe  Statute.  It  is 
true  tbat  a  lallroad  corporation  ia  given  the 
llgbt  of  eminent  domain,  and  may  acquire 
lands  [or  Ibe  purpows  of  iis  incorporation  bv 
proceedings  U>  condemn;  but.  In  order  to  Insu- 
tute  sucb  proceedings,  it  must  be  abown  that 
ibey  are  unable  to  agree  upon  tbe  purcbaae 
thereof.  If  Ibey  can  anee,  then  the  proceed- 
ings cannot  be  InKlituted.  Can  It  be  that  such 
a  company  would  be  liable  for  tbe  mainlainini 
of  a  nuisance  by  reason  of  the  noiae,  jar  and 


acquired  tbe  ngbt  of  way  t>y  voluntary  pur- 
chase instead  of  by  proceedings  to  condemnf 
We  think  not.  The  answer  would  be  tbat  ll 
makes  no  diSerence  how  tbe  company  acquired 
the  title  to  tbe  land  upon  which  ft  was  operat- 
ing its  road.  The  defendant's  business  ia  of  a 
pulilic  nature  and  utility.  If  it  is  a  nuisanoo 
perte  and  without  tbe  protection  of  the  Stat- 
ute, an  indiridual  may  procure  it  to  be  en- 
Joined  and  thus  drive  it  from  place  to  place, 
while  another  Individual,  liTJng  upon  tbe  line 
of  its  mains,  may  compel  the  Company  by 
mandamus  to  proceed  with  its  husinesa  and 
supply  his  residence  with  Illuminating  gaa, 
thuB  producing  a  condition  in  which  the  Com- 
paa^  would  be  liable  If  it  did,  and  would  tha 
be  liable  if  it  did  not. 
The  Judgment  should  be  reversed,  and  a 
lew  tnal  granted,  .with  coats  to  abide  the 
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w  wlU  be  alwted  M  a  pnblle 
>iiilNUie«  wtilob,  located  in  the  midst  of  a  pop- 
ulous aommunltr.  oonstanll]'  produoea  odora, 
amoke  and  soot  of  sucb  a  noxious  oharscter  and 
to  (uoh  extent  tbat  tbe;  produce  headache, 
Davsea  and  atber  pains  and  aclies  injurious  to 
baklLb  among,  and  taint  the  lood  of,  the  sur- 
roundlDK  inhatdtanta. 
8.  If  amoke,  aoot  and  the  emlaaloti  of 
noxlotuodorsaiidpMea  mx»  ao  liiaep- 
■xmblr  connected  wltb  a  bosineBa  tbat 
tbe  oondiictlag  ot  It  congtltutee  a  oui^anoevthe- 
faolstbatlt  Iscsrriod  on  inaoaroful  and  prudent 
manner,  and  that  no  thing  is  done  bj'tbosnmanag- 
1ns  It  that  lanols  reaaonableand  neoesear;  Inal- 
dPQtoI  It,  cannot  be  relied  on  b;  Its  owners  to 
dEfest  a  pruseoutlon  tor 


8.  Thefkcttbatabnainees.tbecondiiet' 
lug  of  irhlcb  conatitntea  tk  nnlaance, 
wu  eatabllafaMl  upon  an  open  oommon  re- 
mote from  habitations  will  not  defeat  a  praeeou- 
UoD  ot  tbe  propiioton  for  tbe  maiutonsnoe  of  a 
nuisance  alter  tbe  land  In  lis  vlolnlty  bas  been 
buiJtupand  occupied;  such  business  must  giTS 
waj  to  tbe  rlsbis  of  tbe  public,  and  wben  build- 
ings Bud  habitations  approach  tbe  place  of  Ita 
location  means  must  be  devised  to  avoid  tbe 
nuisance,  or  it  must  be  remured  or  stopped. 

4.    Tbe  oflleere  of  a  tM>rpor»tlon.  as  ' 
as  tbe  oorporatlon  Itself,  ma;  be  convicted  and 
fined  (or  tbe  malnlenance  of  a  nulsanoe  If  the 
bualnesa  of  the  ooiporatloD 


Light  Co.  <N.  T.t  anu.  Til,  ai 
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anee  It  not  Invalid  nor  unconstitutional  becansa 
the  Qeneral  Blatutca  of  the  State  provide  for 
the  punishment  ot  like  offeDSE& 

[October  10.  UMU 

CERTIORARI  to  the  Recorder's  Court  of  tbe 
City  of  Detroit  to  review  a  Judgment  con- 
victing and  fining  defendants  for  tbe  mainte- 
nance of  a  nuisance.    Afflrmed. 

Tbe  facts  are  fully  stated  In  tbe  opinion. 

Mr.  Edwin  F.  Conely,  for  appellant: 

Creating  or  maintaining  a  pubuc  Duisance 
is  an  indictable  misdemeanor  at  ooramoti  law, 
punishable  in  Michigan  by  a  fine  of  not  more 
than  |260  or  by  Imprisonmeot  in  tbe  countv 
jail  not  to  exceed  one  year,  or  by  boUi  >ucb 
fine  and  ImpriEonment. 

S  How.  Slat.  p.  2343,  §  0861. 

Id  this  class  of  cases  the  common  law  and  the 
CODSlitution  secure  to  the  accused  indictment 
or  preliminary  eiamlnstion,  trial  by^uiy  with 
all  of  its  iDcideuts.  and  other  defensive  rights, 
privileges  and  itnniuDitiefl.  Such,  however,  is 
not  Ihe  casein  a  proceeding  based  on  the  char- 
ter and  ordinaoces. 

Detroit  Charter,  p.  1S3.  ^%  343.  S6S,  258. 

Both  proceedings  cannot  be  had. 

Southvort  V.  Oodai,  2»  Conn.  128;  Mur^ 
V.  JacktonvilU,  18  Fla.  818;  Maoorr,  Butteg, 
21  Oa.  80:  Adamt  v.  Albany,  29  Oa.  H;  Jms- 
kint  V.  nomaniUe,  85  Ga.  146;  Foem  t. 
A-ugutta,  38  Qa.  04S;  Maditon  r.  Hatther,  8 
BiHCkf.  841;  Borr  &  Bemis,  Municipal  Police 
Ord.pp.  76-87. 

The  municipal  ordinance  does  not  suspend 
the  operation  of  tbe  general  law  of  the  male. 

Waynt  Oountt  v.  Detroit,  17  Mich.  8W; 
PtojOe  V.  Bay  City,  80  Mich.  184 

Mr.  John  W.  UoOrftth.  with  Mr. 
Benrr  SE,  Cheerer,  (Or  appellee: 

It  ia  no  defense  to  an  Indictment  for  erecting 
or  maintainiog  a  nuisance  that  the  huainew  or 
trade  or  occupatioo  baa  for  a  long  time  been 
carried  on  In  the  locality  designated  wlthoni 
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any  meuure  tbat  tbe  budoeai  U  &  a«eful  one, 
that  It  wu  DeceflMTT  or  its  productsftDd  opero- 
tiona  B  public  beneflt  and  it  oonlribulea  lu-gely 
to  the  enbanceinfiit  of  tbe  wealth,  proaperit; 
and  commercial  imporbiDce  of  the  community. 

Wood,  Nuifianoe.  §  19;  Beg.  t.  Train,  B 
B*Bt  &  B.  640;  Wm-k*  t.  Junction  B.  Co.  6 
McT^D,  439:  Betpubliea  t.  (hldwell,  1  C.  S.  1 
Dall.  150,  1  L.  ed.  77;  Bott  v.  Bulltr,  19  N.  J. 
Eq.  2K;  FoicUr\.  Sanden,  Cro.  Jac.  446;  Bex 
V.  TFanl.  4  Ad.  &  El.  881;  Bex  v.  TindaU,  6 
Ad.  A  El.  148. 

Where  the  thing  complained  of  ia  In  a  dt;  or 
tonn,  or  upon  a  public  highway,  street  oi  other 
public  place,  where  people  pass  and  repass 
•ud  hiive  a  lawful  right  to  be  and  congregaie, 
and  It  produces  material  annoyanne,  Inco 
'  lence,  discomfort  and  injury  to  those 
clsiDg  tbo«e  rights,  ll  1b  puoUbable. 

See  T.  Pajmineav,  1  Strange,  eS6i  Midiael 
r.  Atettret,  %  Lev.  173;  Dixm  ▼.  BeU,  G  Maule 
&  S.  196;  Harmond'v.  Pea/non,  1  Camp.  SIS. 

Noxious  vapoTB  may  become  a  public  uul- 
■ance. 

See  Oimpbea  t.  Seaman,  63  N.  Y.  &68;  8a- 
viUe  V.  Silne}-,  36  L.  T.  N.  B.  377;  Baimn  v. 
JfortA  Branetptth  Coal  Co.  81  L.  T.  N.  S.  164; 
Tippij>gy.  Bt.  BeUn't  SmfUing  Oo.  4  BestA  S. 
e08;  Poynton  v.  6iU,  8  Rolle,  Ibr.  141;  flar  v. 
WOaa,  3  Salk.  4S8;  Rex  v.  Pierce,  %  Shower, 
837;  Aldre^i  Pig  Sty  Com,  6  Cokf.BQ. 

It  makes  so  difference  whether  the  works 
•re  Id   tbe  Interests  of  society,  and  necessaiy 


— ., .  -.  .,  a  noxious  characrer  the  person 
jiainialntng  them  U  liable  for  all  damegr«  re- 
sulUng  to  IndiTidUBls  Injured  thereby,  ani  to 
indictment  as  for  a  public  nuisance  wneretfaey 
injure  tbe  pobllo. 

Attff-Gen.  v.  Oainm Hatch  Lunatic  Ais/litm, 
L.  R.  4  Oh.  App.  148;  Poi/nton  t.  QUI,  tapra; 
ffolrman  v.  Boiling  Spring  Bleaehing  Co.  14 
K.  J.  Eq.  SBQ;  Beardmora  t.  Trtdteell.  8  Qiff. 
«83:  Atty-Oen.  v.  Leedi,  89  L.  J.  Ch.  8B4. 

Ttie  question  as  to  what  is  a  convenient 
place  for  the  exercise  of  a  noxious  trade  is  de- 
termined by  the  single  test  whether  jt  is  prose- 
ctited  in  a  locality  where  do  injury  reB<5is  to 
othen;  if  Injurious  to  others,  It  Is  not  a  con- 
▼eolent  place,  and  the  worhs  are  a  nuisance. 

Pinckneyy.  ffwnu, 4 L.  T.  N.  9.  741;  Stock- 
port Tfafcruwto  Co.  t.  Potter,  1  Hurlst.  &  N. 
\V{,  Tipping  y.  St.  mien'i  Smelling  Oo.  II  H. 
L.  Cas.  642;   Gilbert  v.  STtoirm-man,  38  Mich. 


to  op«;rate  as  an  essential  annoyance  to  others, 
that  can  be  regarded  as  coming  within  the  or- 
dinary use  of  property. 

Wood,  Nuisance,  §494;  Aldnffi  Pig  Sty 
Com,  e  Coke,  68;  Bex  v.  Fappineav,  eupra. 

It  is  not  necessary  that  the  smells  should  be 
hurtful  or  unwholesome;  ills  sutflcient  if  they 
are  so  offensive,  or  produce  such  annoyance,  in- 
convenience or  disconifort  as  to  Impair  tbe 
comfortable  enjoyment  of  property  hy  persons 
of  DTdinary  sensibilities. 

For*  WortA  v.  Crauiford,  74  Tex.  404;  Piet- 
ard  V.  CUb'M,  38  Barb.  444;  Aaiyv.  Sam-. 
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mond,  4  Oblo,  876;  ^Vanet*  t.  BtAoeOioif,  68 
N.  Y,  163;  Manfiallan  Mfg.  A  F.  Co.  v.  Va» 
Kevren,  38  N.  J.  Eq.  366;  Wood,  Nuisance, 
§«S. 

A  smell  which  Is  slmplv  dlsaereeable  to  or- 
dinary persons  is  such  a  pnyslcal  annovance  aa 
makes  theuse  of  property  producing  It  a  nui- 
sance, whether  It  la  hurtful  in  its  effect  or  not. 

Walter  v.  Selfe.  4  Eag.  L.  &  Eq.  20;  Smith 
V.  MtConathy,  11  lAo.bll;  Taylor  v.  People,  S 
Park.  Cr.  Cas.  8*7;  btoiee  v.  Milt.  89  Conn. 
436;  Bex  v.  Jfeil.  3  Car.  &  F.  ^S-.Weit/iourM 
7.  Mordant,  Cro.  Eliz.  191;  PeriJiiddoeVi 
Caie.  6  Coke,  101;  Staple  v.  Spring,  10  Mass. 
74;  Alexanderf.  Kerr,  3  Rawle,  88i  2BL  Com. 
330:  Blunt  v,  Aiken,  36  Wend.  636;  Beemek  v. 
Ontnden,  Cro.  Eliz.  408;  Tipping  t.  St.  Uelen'i 
Smdti-ng  Co.h.R.!  Ch.  App.  6fl;  Wood.  Nul- 
sance,  §531;  ft*)  v.  Barlow,  27  L.  J.  C.P. 
308;  Com.t.  Upton,  6  Gray,  473;  Northveilem 
Fertiliting  Oo.  v.  Hyde  iWi,»7  U.  &  669,  31 
L.  ed.  1086. 

Smoke  may  be  a  nuisance. 

Bom  V.  Butler.  19  N.  J.  Eq.  394;  Cam.  t. 
Oailagher,  1  Allen,  593;  Walter  v.  &Mi,  4  Eda 
L.  &  Bq.  16;  SaniiU  v.  Kilner,  36  L.  T,  N,  §. 
377;  Huekenttin/t  App.  70  Pa.  103;  Bhodet  T. 
IhtnbaT.  67  Pa.  375;  RiehaTOt  v.  Phanix  Irmt 
Oo.  7  Am.  L,  Beg,  N.  8.  856;  Dvnean  v.  Sayei, 
38  N.  J.  Eq.  38;  Cook  v.  Monlagv.  36  L.  T.  N. 
B.  471;  Whitjien  v.  Bartholomejo,  21  Conn.  318; 
CartwrigU  v.  Gray,  12  Grant,  Ch.  400;  Wood, 
Nuisance.  §  488,  cases  cited  In  note;  Atty-Oen. 
V.  SbefflOd  Gat  Co.  19  Eng.  L.  &  Eq.  689; 
frump  T.  Lambert,  L.  R.  8  Eq.  Cas.  407; 
Clettiand  v.  dtiieni  Gat  Co.  20  N.  J.  Eq. 
209. 

A  corporation  Is  liable  to  Indictment  where 
It  has  the  power  and  negtecla  to  do  that  whicb 
Ibe  common  good  requires. 

Wood  Nuisance,  g  78;  JJm  v.  MedUy,  «Car. 
&  P.  393;  see  also  cases  cited  In  noU  to  Wood, 
Nuisance,  §  78. 

It  Is  nodefense  to  an  action  to  abate  a  nui- 
sance that  the  nuisance  was  a  business,  lawful 
in  itself,  and  carried  on  by  defendant  with  all 
proper  care,  where  it  appears  that  plaintiff 
must  necessarily  sustain  inJuTy  by  its  contin- 

Barrick  v.  Sehiferdeeker,  46  Hun.  865;  Pentt- 
tylwnia  R.  Co.  v.  Angei,  41  N.  J.  Eq.  318; 
FUteher  y.  Bylandt.  L.  R.  8  H.  L.  830;  Co- 
Aiflv.  ffiutman,  la  Sllnn.  834;  JfeKwn  v.  See. 
4  Robl.  469;  Atty-Oen.  v.  Cotneg  Uatth  Lvna- 
tie  AMffium,  L.  R.  4  Ch.  App.  147;  Wood,  Nui- 
sance,  S§  485,  487. 

The  existence  of  the  state  law  does  not  pro- 
vent  a  conviction  under  the  ordinauce. 

Cooley.  Const.  Lim.  4th  ed.  p.  343,  and 
cascfl  cited;  Minveaota  v.  Ltuitciig,  31  JUinn, 
802;  Shafer  v.  Mumma,  17  Md.  83!;  Bt.  Louie 
V.  Bentz,  11  Mo.  61;  St.  Louii  v.  Caferata,  34 
Mo.  94;  Blate/iley  v.  Moaer,  15  Wend.  316; 
r.evy  V.  State,  6  Ind.  281;  Ami/rote.  v.  State,  Id, 
861;  BrovmmUe  v.  Cook,  4  Neb.  101;  Mayorw. 
Rou»B,  8  Ala.  516;  ^auor  t.  Allarie,  14  Ala. 
400;  Bogerl  v.  Jonee.  1  Wend.  338;  People  t. 
Stevent,  18  Wend.  341;  I^aple  v.  Jackeon,  8 
Mich.  113;  Wayne  CoMiUy  v.  Detroit.  17  Mich. 
890;  PeopUt.  Bay  City,  86  Mich.  186;  PeopU  v. 
Manietee  County,  26  Mich.  421;  I^v^  v.  Con- 
troOer  of  Detroit,  18  Micb,  446;  PtopU  v.  Baitt, 
69  Hfc£.  639.  *"•  V 


Orant,  J..  dellTered   the  opioloii  of  the 

This  case  te  brought  to  tbii  court  bj  writ  ot 
certiorari  from  tbe  Recorder's  Court  of  tbe 
City  of  Detroit  Tbe  defendBiitB  were  con- 
victed for  unlawfully  and  willfully  creating 
and  tnainEaiDiag  a  nuisance.  coDsisting  of  tbe 
creation  and  emiBsiou  of  unwholesome,  offen- 
■Ive  and  nauaealiufc  odors,  smells,  vapors  and 
imoka,  to  tbe  great  damage  and  common  nul- 
■ance  of  all  people  living  In  the  neighbor- 
bood  thereof,  and  of  sJI  people  paaidng  and  re- 
passing on  tbe  streets  and  alleys  adjacent 
thereto,  contrary  to  an  ordinance  of  the  city  in 
Bucb  case  made  and  provided,  being  g  5,  chap. 
66,  Rer.  Ord.  1884.  The  ordinance  in  ques- 
tion ia  set  forth  in  the  return  of  tbe  judge  to 
the  writ  The  defeadant  the  Detroit  Wblte 
Lead  Works  is  a  corporation  organised  under 
the  laws  of  the  State.  Defendant  Hinchman 
is  president,  defendatit  Dean  is  vice-president 
and  defendant  RogetB  is  treasurer  and  mana- 
ger. Tbe  defendants  Hinchman,  I>ean  and 
Rogers  were  Soed  f  1  each,  and  the  defendant 
theT>etrolt  White  Lead  Works  $10  and  coats. 
No  other  penalty  was  imposed.  Tbe  follow- 
log  is  tlie  return  of  tbe  court  to  the  writ.  We 
give  it  nearly  in  full,  on  account  of  the  Im- 
portance of  tue  case: 

"The  testimony  tended  to  show  tbe  follow- 
ing: Eighteen  to  twenty  yean  prior  to  the 
filing  of  the  complaint,  a  paint  manufactorj 
was  started  by  private  parties  on  both  sides  of 
Jones  Street,  directly  opposite  and  about  fifty 
feet  from  ibe  place  descri lied  In  tbe  complaint 
The  businew  was  that  of  mixing  white  lead, 
oils  and  colors  for  use  as  paint.  The  manu- 
facture of  white  lead,  or  carbonate  of  lead,  as 
by  corrosion,  was  never  carried  on  here, 
liead,  oils  and  colors  were  merely  mixed. 
This  businesa  was  continued  at  this  point  about 
ten  years,  wbeo  it  was  moved  across  the  street 
to  the  place  named  in  tbe  complaint  Here  it 
was  pursued  by  private  parties  until  December, 
1880.  when  the  delendant  the  Detroit  White 
Lead  Works,  a  manufacturing  corporation  or- 
ganized under  the  lawa  of  this  Slate,  succeeded 
to  the  business  and  property.  The  Detroit 
WbitA  Lead  Worka  continued  the  same  busi- 
nesa unlDterraptedlv  from  tbe  time  last  men- 
tioned to  and  inclualng  tbe  time  of  trial.  Tbe 
method  of  mixing  lead,  oils  and  colors  re- 
mained the  same,  though  carried  on  with  im- 
proved macbineiTr  somewhat  larger,  betteraud 
more  cleanly  buildings  and  Increased  trade. 
No  corrosive  process  was  used,  the  di7,  heavy 
carbonate  of  lead  (600  lbs.  to  tbe  barrel}  being 
mixed  at  once  with  oil.  and  thereafter  remain- 
ing in  a  moist  or  semifluid  condition.  Whit- 
ing was  also  used  (welgbt  !50  lbs,  to  tbe  bar- 
rel) in  the  manufacture  of  putty.  Also  various 
well-known  eaitbs  and  clays  were  used  in 
making  paints.  In  1883,  the  manufacture  of 
varnish  and  also  liquid  driera  for  use  in  the 
manufacture  of  paints  was  added,  and  was 
continued  without  interruption  to  and  includ- 
ing the  time  of  trial.  In  the  manuFacture  of 
varnish  and  driera,  various  resinous  gums, 
phaltum,  boiled  linseed  oil  and  naphtha  v 
used.  Tbe  gums  were  melted,  and  tbe  oil 
tioiled  over  a  fire-place,  and  directly  under  a 
chimney  canjring  away  tbe  fumes  ur  vapors 
into  the  air.  Wben  cooling,  tbe  large  kettles 
9L.R.A. 


were  put  under  a  venlHatlng  shaft,  thua  cuij- 
iog  awav  any  fumes  or  vapors.  Hachloerjr 
was  nsea  only  in  the  mixing  rooms,  and  waa 
propelled  by  means  of  a  boiler  atid  engine 
which  was  dso  used  In  supplying  heat  to  tbe 
buildlnga.  The  coal  used  was,  in  the  main, 
bard,  though  aoft  coal  waa  also  used.  The 
furnace  waa  anpplled  with  a  amoke  consumer. 
Tbe  buHdinga  are  brit^,  cover  about  four  lots, 
are  three  stories  high,  aud.  In  addition  to  tbe 
above,  are  used  for  storage,  office,  printing, 
labeling,  loading  and  the  ordinary  incideota  of 
a  large  manufactory  buaineaa.  When  the 
bucfness  waa  originally  started  but  few  per- 
acn«  lived  near,  the  property  all  around  brang 
vt«ant  for  tbe  moat  part  Subsequently  popo- 
lation  thickened,  and  at  tbe  time  of  the  com- 
plaint tbe  manufactory  was  surrotinded  with 
considerable  resident  population,  though  but  a 
short  distance  from  Michigan  Avenue, — a 
street  devoted  wholly  to  businev.  The  real- 
dent  population  were  largely  tenants,  mnat  of 
whom  rented  from  month  to  month  or  for 
short  periods.  Nearly  all  of  the  surrounding 
buildings  bad  been  bvilt  since  the  maoufactoiy 
originatly  started.  During  tbe  time  covered 
by  the  complaint  the  business.  In  all  respecta, 
had  tjeen  carried  on  in  &  careful  mono^,  and 
ruribing  bad  been  done  by  those  managlog  ft 


made  against  the  buriness,  or  anyone  running 
it.  In  any  court  before.  The  defendant  Hinch- 
man was  president  of  the  corporation.  Tbe 
evidence  did  not  otherwise  connect  him  with 
tbe  business  or  Its  operation.  Rogers  and  Dean 
were  actively  engaged  in  managing  and  operat- 
ing it.  SbotweU  waa  secretary,  Bud  kept  and 
bad  charge  of  Ibe  books." 

The  city  attorney,  in  behalf  of  the  City  of 
Detroit,  introduced  testimony  lending  to  show 
ibat  odors  of  a  disagreeable  and  unpleasant 
character  bad  been  experienced  by  residenia  in 
tbe  vicinity  of  the  works.  These  odors  were 
described  by  witnesses  as  "  the  smell  of  ptunt," 
"  paint  smell,"  "heavv,"  "the  smell  of  vai*' 
nisb,"  "resinous  smeU,""  and  "plney."  Resi- 
dents in  tbe  vicinity  of  tbe  works  testified 
that,  during  the  time  mentioned  In  tbe  com- 
plaint, they  bad  been  constantly  annoyed  by 
odors,  smoke  and  soot  which  came  from  the 
works  and  entered  their  houses,  producing;  ai 
they  testified,  headacbe,  nausea,  vomiting  and 
other  pains  and  aches  injurioui  to  health;  that 
in  warm  weather,  to  keep  out  the  aoot  and 
smoke,  they  were  compelled,  to  their  great  dia- 
comfort,  to  close  thdr  doors  and  windowai 
that  smoke  settled  on  their  furniture,  and  on 
their  clothes  which  had  been  washed  and  hnng 
out  to  dry,  and  which  they  were  obliged  to 
wash  again;  and  in  some  instances  tainted  their 
food.  Many  of  the  witnesses  claim  that  iha 
odors  were  nauseating,  others  say  disagreeable, 
while  some  did  not  mind  it  On  behalf  of  tbe 
defendants,  testimony  was  introduced  tending 
to  show  thai  nothing  ol  an  unhealthful  or  in- 

furious  character  emanated  from  tbe  manu- 
aclorr,  and  that  the  only  "  paint  smdl"  there 
could  ba  was  simply  the  smell  caused  by  bal- 
ing linseed  oil,  about  once  a  weeL  in  tbe  man- 
ufacture of  varnish;  that  no  smells  emanated 
from  the  other  parts  of  tbe  factory  at  all,  and 
could  not;  that  the  men,  women  and  girl*  in 
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the  fftctoiy  wen  In  ezceUeot  health,  and  had 
never  been  ill  from  being  there;  that  one  wlt- 
DCM,  Hr.  H.  A.  CbampioD,  member  of  the 
committee  lo  lovestigate  the  bUBluess  in  quee- 
tiOD,  had  visited  the  place  thirty-one  times  be- 
fore be  could  delect  an  unpleasant  odor,  and 
tbat  In  warm  ve&ther;ai]d  (hat  there  was  Dotb- 
ing  unwholesome  or  liiJiirioaB  lo  health  about 
the  bmineBS. 

The  oTdinance  under  which  the  complaint 
va«  made  and  the  trial  was  had  read  as  fol- 
lows: "  Bee  0.  No  onner  or  occupant  of  anj 
giocei7,  ceUar,   tallow  cbaudler  shop,  soap, 


!,  shall  allow 
'  her  premises; 
r  corporation, 
or  using  any 
"vay   or  any 


r  other  building  or  pie 

mnce  to  remain  on  his  oi 
HOT  shall  auj  person,  persons  o 
operating,  owning,   occupying 
public  or  privale  street,  alley,       ,    -        , 
premises  whatever,  within  the  limits  of  the 
City  of  Detroit,  create  or  maintain  any  nui- 
•SDce  thereon." 

The  common  oouncft  of  the  City  of  Detroit 
has  never  piesdifaed  anv  territorial  limits 
within  which  ttie  busineBS  In  question,  or  other 
like  business,  should  be  conaunted  or  carrted 
on.  The  court  filed  a  nrillen  opinion  and 
finding,  of  which  the  material  part  Is  as  fol- 
lowB:  "  The  defendant  corporation  was  ea- 
tablisbed  in  1880,  and  succeeded  to  the  bust- 
Best  previoosly  carried  on  by  parlies  not  In- 
corporated under  the  same  name  as  that  of 
nid  corporation,  and  started  some  fifteen 
or  riiteen  years  ago.  In  1883  the  corporation 
added  to  their  business  the  maUng  of  Tarnish 
utd  driers.  There  Is  nothing  to  show  that  the 
business  of  the  lead  works  was  not  properly 
and  skilUQlly  conducted,  or  that  the  alleged 
nuisance  might  bare  been  avoided  by  any 
pnter  care.  Thepartofthe  city  wherein  the 
corporation  Is  carried  on  tsDrindpally  cccu- 
piea  hy  dwell loK-houses,  and  many  residents 
in  the  vicinity  of  the  lead  works,  during  the 
time  mentioned  In  the  complalot,  have  been 
constantly  annoyed  by  odors,  emoke  and  soot 
which  came  from  the  lead  works  and  entered 
their  housea,  and  produccl  headache,  nausea, 
vomiting  and  other  pains  and  aches  injurious 
to  health.  In  warm  weather,  to  keep  out  the 
■moke  and  soot,  they  were  compelled,  to  thdr 
great  discomfort,  to  close  their  doors  and 
windows.  The  smoke  and  soot  settled  on  their 
furniture,  and  on  their  clothing  which  bad 
been  washed  and  bung  out  lo  dry,  and  which 
they  were  oblljced  lo  wash  again,  and  in  some 
Instances  tainted  their  food.  The  counsel  for 
defendsDts  claimed  on  the  bearing  that  the 
ordinance  under  which  this  complaint  waa 
made,  so  far  as  these  defendants  are  concerned, 
is  not  authorized  by  the  charter,  and  also 
claimed,  or  rather  suggested,  that  the  common 
council  cannot  const ilulionally  be  authorized 
to  punish,  under  en  ordinance,  (bat  which,  un- 
der the  general  law  oF  the  State,  can  be  pun- 
ished as  a  crime.  The  defendants'  counsel 
also  claimed  that  the  case,  as  proven.  Is 
within  the  ordinance.  I  am  unable  to  aj 
with  the  defendants'  counsel  with  regan 
these  propositions.  I  find  the  complaint  as 
made  out  aeainst  all  the  detendanis,  except  the 
defendant  Sbotwell,  whom  I  find  not  guilty, 
and  the  others  gulilT."  The  charter  of  the 
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City  of  Detroit  give*  to  the  c 

power  to  provide  for  the  preservation  of  the 
general  health  of  the  city;  to  make  regulations 
to  secure  the  same;  to  prohibit,  prevent,  abate 
and  remove  all  nuisances  in  said  city;  to  pun- 
ish tbe  authors  or  malntaloere  thereof;  to  com- 
pel the  owner  or  occupant  of  any  unwhde- 
some  or  nauseous  house  or  place  to  cleanse  or 
abate  the  ssme,  whenever  necessary  for  Uie 
health,  comfort  or  convenience  of  the  Inhabl- 
tanls  of  said  city;  to  prohibit  and  prevent  any 
person  from  keeplnfr  or  hsvingonihe  premlsa 
owned  or  occupied  by  him  anv  article, 
aabslance  or  thing  that  Is  unwhofesome  or 
"-"■eous.  Similar  powera  are  conferred  upon 
icipal  coiporatloDs  of  the  State  by  general 
le.  How.  But.  g^  16T8, 2573, 267S,  207S, 
3634. 

The  facts  found  and  returned  by  the  recor- 
der's court  clearly  establish  a  nuisance,  accord- 
ing to  all  tbe  authorities.  These  facts  so  found 
are  conclusive  In  tbis  court,  and  we  can  only 
apply  tbe  law  to  the  facta.  Counsel  for  de- 
fendanta  cannot,  therefore,  seriously  contend 
that  we  can  enter  into  a  discussion  and  deter- 
mination of  that  question,  especially  as  tbe  evi- 
dence la  not  before  us.  Defendants  are  not 
aided  by  the  fact  found  by  the  court  that,  dur- 
ing tbe  timecovered  by  tbe  complaint,  the  busi- 
ness, in  all  respects,  had  been  carried  on  in  a 
careful  and  prudent  manner,  and  nothing  had 
been  done  by  those  managing  it  that  was  not  a 
reasonable  and  necessary  incident  of  the  bust- 
neas;  nor  by  the  further  fact  that,  when  the 
defendant  company  commenced  its  business. 


fendants,  or  their  predeceesora,  establiabed  their 
works  at  a  point  remote  from  habitation,  pos- 
slbtv  Id  recognition  of  tbe  fact  thai  such  a 
business  was  at  least  not  pleasant.  If  not  inju- 
rious, to  the  health  and  enjoyment  of  those 
living  near  it.  The  City  of  Detroit  has  ex- 
tended to  the  defendants'  works,  and  tbe  own- 
ers of  adjoining  lands  have  erected  dwelllnga 
thereon.  This  they,  of  course,  had  the  le^ 
right  to  do.  Tbe  dcreodants  cannot  be  pro- 
tected In  the  enjovment  of  their  property,  and 
the  carrying  on  ol  their  business,  if  ft  becomes 
a  nuisance  to  people  living  upon  the  adjoining 
properties,  and  to  those  doing  legitimate  hun- 
ueas  with  them.  Whenever  such  a  business 
becomes  a  nulsaace,  it  must  give  way  to  the 
rights  of  the  public,  and  either  devise  some 
means  to  avoid  the  nuisance  or  must  remove  or 
cease  Its  business.  It  may  not  be  continued  to 
the  injury  of  the  health  of  thoee  living  In  its 
vicinity.  Tills  rule  is  founded  both  upon  rea- 
son and  authority.  Nor  is  It  of  any  conse- 
quence that  the  business  is  a  useful  one,  or  nec- 
essary, or  that  it  oontributea  to  the  wealth  and 
prosperity  of  tbe  communi^.  Wood.  Nui- 
sance, S  19;  Beg.  v.  Train.  S  Best  &  S.  040; 
Worki  V.  Junelicn  B.  Co.  0  McLean,  426;  a-n- 
pviiiea-v.  Oatdadl,  lU.  8. 1  Ball.  ISO  [1  L.  ed. 
77];  Bom  v.  BvtUr,  19  K.  J.  Eq.  396;  Benton 
T.  Bavgh.  SI  Hlcb.  390. 
It  Is  true  that,  In  places  of  population  and 


It  Is  often  difficult  to  determine  the 


fort  Kod  iDCoDvenieoce,  and  maj  Injure  sur- 
rounding property  for  ceriain  purposes,  and 
■till  conatltule  no  Invasion  of  tbe  rights  of  the 
people  living  in  tbe  vicinity.  Such  a  case  was 
GOiert  V  SAowenruin,  2S  Micb.  448. 

A  case  similar  in  lis  facts  was  before  tfais 
court  in  Sobinton  v.  Bavgh,  tiipra,  whicli  was 
distioguisbed  b;  tbe  court  from  Oitbert  v. 
Shomrman.     In  tbe  former  case  tbe  businesa 


II  lejrilimate  and  necessarv.     Tbe  suit  wai 
mgbl  in  equity  to  enjoin  thi  '      ' 
place  nbere  earned 


brougbt  in  equity  to  enjoin  the  busineM 
place  nliere  earned  on.  Tbefacts  were  that 
smoke  and  aoDt  from  defendant's  works  were 
often  borne  by  (he  wind  in  large  amount  to  tbe 
premlBMof  tbe  complalnnnlB,  and  sometimes 
pnteted  tbelr  dweliings  bj  tbe  chimneys,  and 
through  cracks  by  the  doors  and  windows,  In 
sucb  measure  as  to  be  extremely  offensive  and 
harmful,  and  ihe  noise  so  great  as  to  be  dis- 
agreeable, and  positively  hurlful,  tbe  Jar  an- 
noying and  disturbing  the  aick,  and  In  some 
cBSMCauaiDgsubstaDtial  damage  to  dwellings. 
Thecourtlaiddown  theruleaalolIowB:  "How- 
ever lawful  the  budnesa  may  be  In  itself,  and 
however  suitable  in  the  abetract  (he  location 
maybe,  tbey  caonotavail  to  authorize  the  con- 
ductor of  the  business  to  continue  it  in  a  waf 
wbicb  directly,  palpably  and  ■ubBianllally 
damages  tbe  property  oi  others,  unless  tbe  op- 
erator ia  able  loplanc  himself  on  some  peculiar 
ground  of  grant,  covenant,  license,  privilege 
or  prescriptive  right."  Nocaeebas  been  cil^, 
ana  we  think  none  can  be  found,  suataining 
Ibe  conllnuance  of  a  business  in  the  midat  of  a 
populoui  community,  which  constantly  pro- 
duced odors,  smoke  and  soot  of  such  a  noxious 
character,  and  to  such  an  extent,  that  they  pro- 
duce buadache.  nausea,  vomiting  and  other 
pains  and  acbm  iojurious  to  health,  and  taint 
the  food  of  tbe  InhabitanU. 


conHclion  that  thej  should  have  been  BCLually 
engHged  In  work  upon  the  premises.  Tbe 
work  iscariiedon  by  employes.  Thedirecton 
and  officers  are  tbe  penona  primarily  respon- 
sible, and  therefore  the  proper  ones  to  be  proa- 
eculed.  A  fine  can  be  collected  against  the 
defendant  company,  and  therefore  it  is  subject 
to  prosecution. 

The  ordinance  under  which  defendants  wen 
convicted  is  not  JDvalld  nor  unconstitutional, 
t>ecauge  the  general  statutea  of  the  State  dto- 
vide  for  the  conviction  end  punlsbment  of^ba 
like  offenses.  This  was  settled  in  this  Stale  in 
tbe  case  of  PeepU  v.  Banrahan,  70  Mich.  Oil. 
See  also  Cooley,  Const.  Lim.  4tb  ed.  342;  8laU-r. 
iMdimg,  21  Minn.  203;  Hhofer  v.  Mvmma,  17 
Md.  3S1;  81.  Levity.  BenU,  II  Mo.  01;  St.  IjiuU 
v.  Cafferata,  24  Mo.  84;  BlatdiUy  v,  MMtr,  IS 
Wend.  215;  Ler^  v  8tatt.  0  Ind.  281. 

We  Infer  the  defendants  have  a  valuable 
plant  In  which  they  have  Invested  condderablg 
amounts  of  money.  Courts  should  abate  a 
legitimate  buaineas  of  such  magnitude  ai  a  nui- 
sance only  upon  clear  and  couvinctng  proof. 
We  are  not  satisfied  that  the  method  chosen  in 
this  caae  to  test  the  question  waa  tbe  faireit 
towards  tbe  defendants.  While  no  other  con- 
clusion than  afBrmaiion  of  tbe  judgment  Ii 
possible  under  thia  record,  we  deem  it  proper 
to  B»  that  we  ahBll  not  consider  tbe  result  now 
reached  as  binding  upon  us  in  another  pro- 
ceeding where  tbe  evidence  and  tbe  facts  may 
be  fully  presented.  We  consider  tbe  courae 
puraueil  In  Bobinton  v.  Savgh,  tvpra,  the  prop- 
er one.  as  It  certainly  Is  much  fairer  to  Ihoae 
occupied  in  a  legitimate  business. 

Judgment  oMrmed. 

Tbe  other  Justices  concurred. 


ILLINOIS  SUPREME  COURT. 


J.  8.  WYLIE  tt  al.,  AppU., 
James  G.  ELWOOD. 

(—.111 ) 

1.   The  fkct  tlia,t  coal  aheds,   mm  main- 
Uklned   and  med,   constitute  a  pnbUo 

nolMtnce,  does  not  prevent  a  person  11  vlog  near 
tbem  from  malntiilnlng  a  prival*  action  against 
their  owners  to  reoovei  dumsgca  for  Inliiriea  ■□- 
Dieted  upon  blm  tiy  tbe  cool  dustlalllDg  upon  the 
furniture,  food  and  clothing'  Id  hla  bouse  and  ttie 
dlsturbanoe  of  bla  rest  and  quiet  bj  tbe  noloe  of 
tlie  Krlndlog  machinery,  whlob  deafens  blm  In  hla 
own  dwelling. 
8.  A  grant  of  land  to  a  railroad  e«>m- 
paajwliileaatateCoiiatltuUonlaliiforoewbloh 
psniuts«ampea«Btlon  tu  prooeedinin  to  condemn 
land  for  railroad  purpOBee  for  tbe  land  taken,  but 
not  for  injurica  to  adjolnlngr  land,  tbe  deed  not 
itaUnr  tbe  use  lo  wbicb  the  land  la  to  be  applied. 


Sots.    Bc»tu>(<to  Bobanv.  Port  Jervts  Gas  Llfibt 
Oo.  (N.  T.)  anU,  TIL  and  People  v.  Detroit  Wtiite 
Lead  Worki  (UiobJ  anU,  Wi. 
»L.aA, 


does  not  prevent  a  subsequent  gnuitee  ta  tte 
itranlor*!  adjoining  lands  from  nuUntalDlDK  bq 
action  against  the  railroad  oompany's  leasee  to 
recover  damosee  for  Injuries  resulting- to  his  land 
In  consequenoe  of  tbe  use  to  whioh  tbe  rallrad 
land  Is  put 

8<  The  erection  of  coal  Bb«ds  upon 
lands  of  a  railroad  eompanf  sunj  years 
aft«r  It  aoqulred  tbem  and  after  the  real  estate 
In  tbe  vldnlty  baa  tieen  built  op  and  surrounded 
by  resfdenoes  and  stores,  and  their  use  la  such 
manner  as  to  create  grindlns  and  grating  notses 
and  Boatter  dust  and  dirt  so  ssto  destroy  the  com- 
fort and  Injure  ttie  bealtb  of  those  living  upon 
the  aiijolnlog  property.  wUloonstltutea  nutaaeoa 
which  wUl  give  ttie  adjoining  ownen  a  right  of 
action  for  thelnjuries  apedslly  suffered  by  (hem. 

4.  That  tb«  — "'"'"^'■g  of  coal  Into  a 
particular  shed  sttusted  upon  a  lallroed  oob. 
pany'B  rlgbc  of  way  by  mesna  of  partloular  ma. 
cblcery  Is  a  part  of  the  necessary  opOTatloii  of  tb» 
road  will  not  preclude  a  recovery  of  dams(<s 
from  the  company  for  Injuries  tliMeby  '"llt''^^ 
upon  adjoining  prope  ' 
process  of  unloading  w 


See  also  S  L.  R.  A.  722;  2B  L.  E.   .A.  700;  33  L.  R.  A.  541. 


D,gH,zedr,yGOOgIe 


Wilis  t.  Elwood. 
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flrmins  a  juilgmeut  of  Uie  Circuit  Court  for 
Will  Q)UDt7  in  favor  of  plafnliff  in  an  action 
brougbt  to  recoTerdamaffeafoifDJuries  alleged 
to  bave  resulted  loplaintiB^B  comfort  and  prop- 
«rtj  by  reason  of  tbe  mainleoaiice  and  use  of 
coal  BbMla  on  defendaul's  lands.     AJ/frTned. 

Tbe  facia  are  fully  ataled  la  the  opinion. 

Mean.  H«ler  A  O'Donnell,  for  appel- 
lant; 

If  tbe  acts  coniplained  of  by  plaintiS  amount 
to  a  nuisance,  it  u  a  public,  and  uoC  a  private, 
nuisance. 

WiMam^  am.  B  Coke.  73  6;  1  Co.  Inat.  66, 
MO;  Uaekneg  t.  Btatt,  8  Ind.  404. 

Tbe  aonoyance  compIaiDed  of  bv  the  pMn- 
tiff  is  only  sucb  aabe  in  common  nitb  tbe  pub- 
lic is  subjected  to,  and  therefore  he  cannot  have 
»  priTUle  action  to  redress  bla  supposed  injury. 

Laming  v.  Smith,  4  Wend.  10;  MiUiau  v. 
flftor*.  a7N.T.  elliaWtauv.  DelfcW,  8Eng 
L.  &  Eq.  lD4j  Bruning  v.  New  OrUant  Canat  it 
Btjj.  Co.  12  La.  Ann.  Ml;  Barne*  v.  Baoiiu,  4 
Wis.  ^54;  Jetaon  v.  Moor,  8  Ld.  Raym.  488, 12 
Mod.  2es. 

Persona  living  tn  a  locality  where  budoess  is 
carried  on  mUBl  expect  lo  hear  a  Kreat  deal  of 
DolHe,andff  Iheycbooseto  leave  their  windows 
open,  tliey  will  be  more  disturbed  by  it  than  if 
they  close  them;  but  rather  than  compel  busi- 
ness lo  cesse  to  please  tbe  fastidious,  as  said  by 
the  court  in  Hex  v.  Uoffd,  4  Esp.  SOO,  they 
oueht  to  "shut"  their  windows. 

So  complaint  being  made  as  to  the  mode  and 
manner  in  which  Wylle  conducted  bis  business 
at  this  shed,  tbe  location  of  the  coal  abed  where 
it  ii  and  tbe  method  of  doing  business  theredo 
not  amount  to  a  nuisance. 

BoeUn^y.  7)/naiiiSd  How.  Pr.  17(1;  Bagv. 
Lyiu*.  10  Ala.  68;  O^  v.  Barlow,  4  C.  B.  N. 


r.  New  York  Cent.  R.  Co.  18  Barb.  247;  Gilbert 
▼.  Stiovitrman,  28  Mich.  448. 

Deeds  of  rights  of  way  are  presumed  to  In- 
clude all  damages  arteing  from  proper  con- 
struction of  the  improvement. 

MUlB,  Em.  Dora.  gS  110,  316;  NorrU  v.  F*r- 
mont  Vent.  R.  Go.  28  Vt.  98;  3  Wood,  Itallway 
Law,  Sie,  SS8.  Bee  1  Bedfleld,  Railways,  g  81; 
Maton  T.  Kennebae  di  P.  R.  Go.  81  Me.  S1G: 
BhnoeU  v.  Ftagg,  11  Mass.  864;  Ohieago  ±  E.I. 
R  Co.  T.  LoA,  5  West.  Rea  887,  118  HI.  203; 
Dwumore  v.  Central  lojea  R,  Go.  72  Iowa,  183; 
Clark  v.  Hannibal  *  «.  J.  A  Cb.  86  Mo.  202; 
Chicago  A  A.  B.  Co.  v.  SpHngfleld  dt  N.  W.  R. 
Co.  87  111.  143;  KHth^urg  A  B.  R.  Go,  v.  Benry, 
78  ni.  300;  Ghicago.  R,I.AP.R.Oo.  7.  Smith, 
111  ni.  868. 

This  Is  a  railroad  use. 

Boggaa  v.  VickAurg,  S.  A  P.  R.  Co.  84  La. 
Ann.  824;  Beg.  v.  BraS>rd  Sav.  Co.  6  Best  & 
S.  649;  Grand  Trvnk  8.  Go.  t.  Rithardion,  91 
U.  S.  454, 28  L.  ed.  856;  lUinoU  Cmt.  R.  Co.  v. 
Wathen,  17  111.  App.  683. 

Mt*»r».  B*nJaAilji011n  and  C.  W.  Brown, 
for  appellee: 

AoQoyances  far  less  serious  than  those  of 
which  appellants  are  gntlty  have  been  repeated- 
9UR.  A. 


a  privatt 


ly  declared  to  be  a  tiiilsance  for  (be  maintain* 
ing  of  which  an  iiction  or  suit  would  lie. 

Wood,  Nuisance,  ed.  1875.  p.  471,  8  429, 
p.  899,  g  570;  Goopfr  v.  Randnli.  58  Tl.  34.  59 
III.  824;  WaMe  v,  Rfinbaeh.  78  III.  828;ffAi*. 
ney  v.  Bartholomew,  21  Conn.  218. 

A  raih'oad  company  can  claim  no  sreatei 
rights  in  tbe  use  of  its  property  than 
citizen  would  haveunderliliecirrum. 

Illinoit  Gait.  R.  Co.  v.  QraMt.  50  HI.  241, 
242;  ftwU  V.  Burah,  H  West.  Bep.  696,  188 
111.  366. 

To  erect  abutldlnganduse  it  in  an  improper 
place,  to  the  Injury  of  another,  is  of  itself  ft 
wrongful  act. 

fffltftwy  V.  Bartholomew,  tupra. 

Private  persons  who  sustain  special  damage! 
from  the  acts  of  tbe  corporation  can  recover 
therefor. 

lairdiiry,  P.  ill  N.W.  f    " 
I,  Nuisance,  p  "*"    "  ' 
g  753;  Shiveli/  v.  Cedar  J 
R.  Co.  74  Iowa.  169,  7  Am,  St.  Rep,  471. 

If  railiaad  pens  became  a  nuisance,  the  com- 

Sany  is  liable.  Tbev  should  be  built  distant 
rom  populous  neighborhoods. 
lUiiuni  Gent.  B.  Co.  v.  Orahm,  npra. 
Tbe  acts  here  complained  of  constitate  a  use 
of  the  in-emises  purchased  which  was  not  con- 
templated or  anticipated,  and  create  an  injury 
In  the  nature  of  a  new  and  additional  burden 
to  the  adjoining  premises  not  purchased. 

Wabash.  St.  L.  A  P.  R.  Co.  v.  MeDovgaU, 
6  West.  Rep.  831,  118  111.  229,  1 L.  R.  A.  207. 
136  HI.  Ill;  OAw  &  M.  R.  Co.  v.  WaehUr,  19 
West.  Bep.  812,  128  Dl.  440;  Gl.ieago,  B.  (£  6. 
B.  Go.  V.  Schafur,  14  West.  Rep.  239,  134  ifl. 
119. 

The  claim  that  Elwood  has  no  riffht  of  prl> 
vate  action  for  the  injuries  set  forth  is  without 

LanHtig  v.  Smith,  4  Wend.  10,  25.  See  also 
Barnav.  Racine,  i  Wis.  4-54,  486;  Cooper  t. 
Randaa,  50  111.  817;  Walher  v.  SAepardton,  » 
WiB.384;  Wood,Naisance.  §5640, 678;  .FVwi- 
ei'i  V.  Sehoellkopf,  58  N.  Y.  152. 

S&grader,  J.,  delivered  the  opinion  of  tbe 

This  is  an  action  on  the  case,  brought  In  the 
Circuit  Court  of  Will  Countv  by  tbe  appellee, 
Elwood,  against  the  appellants  Wiley  and 
Sutherland,  and  also  against  the  Michigan  CeIo^ 
ral  Railroad  Company  and  tbeJollet&  Northern 
Indiana  Railroad  Company,  to  recover  damama 
sustained  by  the  piainlifl  betow  during  Uie 
month  from  June  4  to  July  5,1688,  in  the  use.  oo 
cupatton  and  enjoyment  of  bisdweltlng-bousB, 


dwelling-house,  in  tbe  City  of  Joliet,  and  the 
handling  therein  of  lar^e  quantities  of  coal  by 
means  of  machinery  driven  by  steam  power, 
whereby  Intolerable  noises  were  produced,  and 
great  quantities  of  coal  dust'and  dirt  were  cast 
upon  and  into  said  house,  which  dust  and  dirt 
continuallv  settled  down  in  large  quantitlea 
upon  the  furniture,  books,  food,  clotbing  and 
other  things  in  the  house,  to  the  great  annoy- 
ance of  the  plainitS,  and  so  as  to  be  destruc- 
tive of  tbe  comfort  and  health  of  himself  and 
bis  family,  and  cause  material  Injury  to  bit 


CompfiDies  not  guilij,  sod  returned  a  verdict 
of  gaiUy  agaioBt  tbe  other  defeadanlB,  Ibe  two 
ftppclInniB  here.  Judgment  waa  eolered  upoQ 
the  vetdicL  Tlie  appellate  court  haa  affirmed 
the  Judgmeot,  aod  Uie  case  cornea  here  b;  lea- 
■on  of  a  cerlillcate  of  importance  granted  bj 
thai  court. 

The  dweUiog-house  and  tlie  rnal-tbed  are 
both  locaied  upon  the  south  half  of  bl[>ck  17 
In  Bowen's  Addition  lo  JolieC.  The  south  half 
of  thia  block  lies  between  Jefferson  ISireet,  on 
tbe  north,  and  Waahington  Blreet,  oa  the  south, 
and  between  Michigan  Street,  on  the  west,  and 
Eastern  Avenue,  on  tbeeast.  On  JulyS,  1K')4, 
Joel  A.  Malteaon  and  wife  executed  a  deed 
conveying  to  the  Jotiet  &  Northern  Indlaus 
BailrMd^ompanj  Uie  south  part  of  (lie  South 
balf  of  the  block  lying  between  Michigan  Street 
and  Baatem  Avenue,  fronting  south  on  Wash- 
ington Street,  and  having  a  width  or  depth  of 
180  feel.  It  Is  cialmed  thai  this  strip,  180  feet 
iride,  was  leased  by  the  Joliet  &  Northern  In- 
diana Railroad  Company  to  the  Michigan  Cent- 
ral Railroad  Company,  though  no  such  lease 
■was  produced  In  evidence.  On  May  2,  1867, 
the  Midi igan  Central  Railroad  Company  leased 
the  Blrlp  to  the  appellunl  J.  8.  Wiley,  of  Daven- 
port, Iowa,  for  three  years,  at  a  nominal  rental 
of  $1  per  year  for  the  stornge  and  sale  of  coal, 
the  lessor  reserving  tbe  riebt  to  terminate  the 
leaae  if  the  business  should  not  be  conducted 
to  tbesDlisfaclion  of  the  company,  or  the  latter 
should  desire  the  property  for  Its  own  use. 
Tbe  coal-shed  in  question  was  erected   upon 


the  undivided  half 
Ing  between  the  south  line  of  Jetfciaon  Street 
and  the  north  line  of  the  strip  sold  on  tbe  day 
before  lotheJolietft  Northern  Indiana  Railroad 
Company,  said  strip  having  a  depth  or  nidlh 
of  about  145  feel,  and  extending  from  tlichi- 
gan  Street  to  Eastern  Avenue.  Ajjpellee  ac- 
quired his  title  as  devisee  under  his  father's 
will,  and  by  deed  from  his  father's  executor. 
His  bouse  is  located  upon  tbe  strip  so  sold  to 
his  father,  and  fronts  upon  Jefferson  Street 
The  south  line  of  bis  lot  adjoins  the  north  line 
of  the  lot  on  which  the  coel-sbed  stands,  and 
water  from  tbe  eaves  of  the  latter  falls  upon 
the  lot.  He  built  bis  house,  and  improved  the 
grounds  around  it,  and  occupied  ft  as  a  home, 
many  years  before  tbe  coal-shed  was  erected. 
The  coal  abed  is  about  610  feel  long,  28  feet 
high,  and  from  64  to  60  feet  wide,  built  of 
lumber,  wiib  a  stone  foundatiun,  and  a  roof 
covered  with  tarred  paper.  Il  ia  open  at  tbe 
west  end  and  on  the  south  side,  and  has  an  open 
space  on  tbe  north  side,  between  the  siding  and 
roof,  so  that  the  coal  dust  escapes  upon  the  ad- 
joining premises.  Cars  are  switched  from  tbe 
railroad  tracks  into  the  shed  upon  a  raised  plat- 
form. The  coal  is  thrown  lalo  an  iron  hopper 
by  means  of  an  iron  scraper  operated  by  steam- 
power,  and  is  then  received  Into  an  Iron  con- 
veyor, run  by  steam,  and  lifted  from  20  to  28 
feet  bigh,  and  emptied  into  a  chute  or  trough 
•  L.R.A. 


,  from  flf- 

teeu  to  Iwenty-three  carloads  of  coal  per  day 
were  deliver«j  Into  it,  each  carload  Dolding 
from  twelve  to  twenty  tooa.  About  twenty, 
three  cars  would  beunloaded  In  oneday.  Thia 
process  of  lifting,  convening  and  dumping  the 
coal  by  means  of  machinery  from  the  top  of 
the  shed  to  tbe  floor  below,  in  large  maases, 
causes  the  coal  to  break  and  grind  when  com- 
ing in  contact  with  Che  Iron  conveyor,  etc., 
and  produces,  not  only  deafening  noises,  bat 
clouds  of  coal  dust.  The  evidence  tends  to 
show  that  the  locality  fn  question  is  in  a  thickly- 
settled  portion  of  tbe  city,  and  that  there  are 
many  houses  and  stores  near  plaintiff's  ren- 
dence  on  Jefferson  Street,  and  also  south  of 
Washington  Street,  and  east  and  wesl  of  tlifl 
other  streets  above  named.  Many  of  tbe  on- 
ers and  occupants  of  these  bouses  and  storea 
were  put  upon  tbe  wiinese  stand,  and  swore 
that  tiiej  also  were  annoyed  and  injured  by 
the  noises  and  coal  dust  in  question  in  the  use 
and  enjoyment  of  their  respMtive  properties. 

In  Cooper  v.  Sandall,  69111.  817,  we  held 
that  such  testimony  was  admissible  to  show  tbe 
Client  and  cbaraclerof  the  injury  sustained  by 
the  plaintiff,  and  as  tending  to  prove  that  the 
nulrance  objected  to  was  capable  of  inflicting 
tbe  Injury  complained  of.  It  is  urged,  how- 
ever, or  tbe  appelluDl  Ihat,  by  tbe  testimony 
thus  admitted,  the  nuisance  was  shown  to  have 
been  a  public  one,  and  that  a  private  action 
will  not  lie  for  injuries  suffered  from  a  public 
nuisance.  Counsel  for  appellants  thus  slate 
their  position;  "Tbe  annoyance  complained  of 
by  the  plainliff  la  only  such  as  be,  in  common 
with  the  public.  Is  subjected  to,  and  therefore 
he  cannot  have  a  private  action  to  redress  bis 
supposed  injury.  Undoubtedly  the  general 
rule  is  that  pubticor  common  nuisances,  which 
are  dcQned  by  Blackstone  to  be  tbose  "which 
affect  the  public,  and  are  an  annoyance  to  all 
the  king's  subjects,"  can  only  be  proceeded 
against  oy  Indictment,  but  il  ia  aiso  a  well- 
established,  rule  that  where  a  person  sustains, 
by  reason  of  a  public  nuisance,  a  special  dam- 
uge,  different  from  Ihat  which  is  commoQ  to 
all,  he  is  not  precluded  from  maintaining  bis 
action  for  such  damage.  Wood,  Nuisance,  gS 
618,653. 

The  doctrine  that  special  damage  must  be 
shown  in  order  to  JuHtify  a  private  action  for 
injury  growing  out  of  a  public  nuisance  had 
Its  oiigin  In  the  considcratiou  of  nuisance* 
growing  out  of  obstructions  to  highwaya  and 
navigable  streams.  For  instance.  If  a  man  dug 
a  ditch  across  a  public  highway,  the  traveler 
would  have  no  aciion  for  tbe  in  convenience 
which  he  suffered  from  the  interruption  in 
common  with  the  rest  of  tbe  public;  but  if  his 
horse  fell  Into  tbe  ditch,  and  was  billed,  he 
would  thereby  suffer  a  special  damage,  not 
common  to  others.  The strictnees of  Iheorigi- 
nal  rule  has  been  greatly  modified  since  the  . 
days  of  Lord  Coke.  Recovery  may  be  bad  for 
damages  which  are  consequential,  as  well  as 
direct.     Id.  i§  620,  621. 

An  individual  who  receives  actual  damafn 
from  a  nuisance  may  maintain  a  private  imt 
for  his  own  Injury,  although  tbm  may  bo 
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Wtui  t.  Blwood, 
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manf  otliera  hi  tlie  same  gitaatlon.    Lanttng 
T.  SmtiA,  4  Wend.  10. 

Tbe  doctrine  now  ia  tb&t  &  nnisuice  marbe 
mt  the  same  lime  both  public  and  private.  The 
nse  of  s  Hieam-euglDe  id  a  crowded  street  may 
be  a  public  DuUance,  but  in  a  case  where  the 
KDoke  from  it  also  injured  the  gooiB  In  a 


would  give  him  a  right  of  action.    Wood,  Nui- 


piaiDtin,  whose  owelliDK  was  made  nncom' 
lortable,  and  almost  an  inhabitable,  was  enti- 
tled to  sue  for  lier  particular  toju^.  la  tbe 
case  at  t)ar,  if  tbe  omI  duat  falls  upon  the  fur- 
nlCure,  food  and  clothing  In  appellee's  house, 
be  luBers  a  special  damage  to  bis  own  proper- 
tT,  even  tboueh  It  be  true  that  coal  dust  from 
the  same  coal  shed  (alls  npon  the  man  who 
peawson  the  street  in  froot  of  blsdoor,  or  upon 
similar  articles  of  property  io  his  neighbor's 
home.  If  the  noise  of  the  griadlng  machlaery 
deafens  him  in  his  own  dwelliDt;>  the  rest  ana 
quiet  which  he  is  entitled  to  enjoy  in  taia  home 
are  duturbed,  and  he  is  none  the  leas  injured 
because  the  home  of  his  neighbor  Is  lenoered 
oaendurHble  from  the  same  cause.  Injury  to 
»  vested  right  is  a  sufficient  apedsl  damage  to 
maintain  an  action  against  tbe  promoter  of  a 
public  oflense.    Wood,  Nuisaoce,  g  dSS. 

As  was  said  In  ^an«i«  V.  SehoeOkojif,  lupra: 
"  It  is  DO  defense  for  a  wrong-doer,  when  called 
upon  lo  compensate  for  tbe  aamsges  sustained 
from  his  wrongful  act,  to  show  that  he,  by  the 
same  act.  in&icted  alike  injury  upon  numerous 
other  peraons."  We  tlKrefore  think  that  the 
court  Deiow  committed  no  error  in  ovenuliug 
the  motion  of  the  defendants  to  exclude  (be 
plaintifTs  evidenoe,  inasmuch  as  the  plaintiff 
waaentlUed  to  maintain  his  action ,  even  though 
the  Duisaoce  in  question  could  be  regarded  as 
•  public  one. 

The  next  error  assigned  by  the  appellants  is 
tbe  refiual  of  the  trial  court  to  give  certain  In- 
■iTUCtioQS,  which  stated  to  the  Jury,  In  sub- 
Blance,  that  tbe  Michigan  Central  Railroad 
Company  would  bave  bad  the  right  to  erect 
and  operate  tbe  machinery  in  tbe  coal-sbed. 
upon  the  alleged  ground  that  suoh  operation 
was  a  lawful  railroad  use  of  the  right  of  way, 
and  that  the  company  bad  a  right  to  license 
Wylie  to  do  what  It  could  itself  thus  do;  that 
the  original  owner  of  the  south  half  of  block  IT, 
by  bis  deed  to  tbe  lessor  of  the  Michigan  Cen- 
tral Railroad  Company,  received  a  considera- 
tion thereby  for  all  future  injury  to  the  portion 
of  tbe  block  retained  by  him  growing  out  of 
such  lawful  railroad  uae  of  the  part  so  deeded 
and  sold;  that,  therefore,  appellee,  holding 
title  under  such  original  owner,  la  without  r» 
dress  for  tbe  damages  occasioned  by  audi  uaa 
We  BK  of  the  opinion  that  there  was  no  erroi 
in  the  refusal  of  the  instructions  in  question, 
for  the  reasons  hereinafter  stated.  The  charter 
of  tbe  Jollet  &  Northern  Indiana  Railroad 
Company  has  not  been  introduced  in  evidence, 
and  therefore  It  does  not  appear  wliether  ~~ 


appear.  In  the  absence  of  such  lease,  and  of  the 
charter  of  tbe  HicbigSD  Central  Railroad  Com- 
pany from  tbe  record,  whether  or  not  the  lat- 
ter company  waa  authorized  to  make  the  lease 
to  Wylle.  Nor  does  It  appear  from  either  of 
the  deeds  above  referred  to,  or  otherwise,  that 
the  land  on  which  tbe  abed  stands  was  conveyed 

tbe  Jollet  A  Kortbeni  Indiana  Railroad 
Company,  or  held  t^  It,  as  right  of  way.  But 
we  wiU  treat  the  case,  as  the  counsel  on  both 
sides  seem  to  do,  as  though  the  Hicblgan  Cen- 
tral Railroad  Oompan^  was  the  lessee  of  tbe 
Jolicl  &  Northern  IndiaDS  Railroad  Company, 
and  aa  though  the  coal-shed  stood  upon  the 
railroad  right  of  wa^,  and  as  though  the  ap- 
pellants were  authorized  to  use  the  abed  and 
the  machinery  in  it  for  the  same  purposea  for 
which  their  leaaor  oonid  have  used  it. 

1.  The  deed  from  Hatteson  to  the  Jollet  A 
Northern  Indiana  Railroad  Compsny  did  not 
leclte  that  the  strip  therein  described  was  coa- 
reyed  for  Ihe  purpoae  of  constructing  a  rail- 
road, or  for  any  purpose  connected  with  tbe 
construction  or  use  of  a  railroad,  or  for  any 
purpose  connected  with  the  preservation,  occu- 
pation and  enjoyment  of  a  railroad.  It  was  a 
nmfJe  conveyance  of  land  in  fee  simple,  witb- 
ont  any  reference  to  tbe  use  to  which  it  was 
to  be  applied.  When  ft  was  made,  no  part  of 
the  Jollet  &  Northern  Indiana  Railroad  had 
been  built.  Moreover,  tbe  deed  was  executed 
in  I8C4,  while  the  Cotwtltatton  of  1S4S  waa  In 
force.  Under  tliat  Cons^tution,  compensation 
in  condemnation  prooeedings  was  only  awarded 
for  the  land  taken,  and  not  for  damages  for  Ihe  • 
land  not  taken.  It  cannot  be  claimed  that  » 
simple  deed  or  grant  of  land  tor  rigbt  of  way 
to  a  railroad  company  will  be  presumed  to  have 
any  greater  eQect  than  a  condemnalioo  judg- 
ment. It  is  sold  that,  as  coodemnatioD  pro- 
ceedings are  presumed  to  consider  and  Include 
all  damages  suffered,  so  deeds  of  rights  of  way 
ore  presumed  to  Include  all  damages  arising 
from  a  proper  construction  of  the  improvement. 
But  it  Is  difficult  to  understand  bow,  under  the 
CoDsdtution  of  1848,  where  the  owner  only  re- 
ceived, as  tbe  result  of  tbe  condemnetion  pro- 
ceeding, compenBation  for  the  land  taken,  and 
not  damages  to  tbe  land  not  taken,  a  deed  of 
land  to  a  railrrad  company  made  when  that 
Constitution  was  In  force  can  be  presumed  to 
bave  tieen  in  consideration  both  of  compensa- 
tion for  the  land  conveyed  and  of  future  dam 
ages  to  the  land  not  conv^ed,  in  the  absence 
of  anything  on  thd  face  of  tbe  deed  to  show 
that  the  land  waa  conveyed  for  any  particular 
purpoae,  or  that  the  parties  had  in  mind  onv 
damsgealo  accrue  toother  land.  OAieago,  R.  1. 
diP.E.  Go.  V.  Smith,  111  111.  888;  Chicago  A 
E.  1.  R  Co.  V.  Loeb,  118  m.  208,  6  West.  Rep. 
887. 

The  position  oS  appellants  is  that  the  con- 
rideratioD  of  the  deed  from  Matteson  to  tbe 
Joliet  Ss  Northern  Indiana  Railroad  Com- 
pany included,  not  only  the  value  of  the  strip 
180  feet  wide  thereby  conveyed,  but  alao  all 
tbe  damages  thereafter  to  result  from  the  con- 
struction end  operation  of  tbe  railroad  to  tbe 
atrip  14S  feet  wide,  deeded  the  next  day  to  N, 
D.  Elwood. 

In  Chicago,  R.I.AP.R.C0.  v. Bmilh, tupra, 
we  said:  "A  mere  conveyance  of  a  tract  of 
land  might  not  give  lo  the  grantee  the  rij^t  to 


i»cn  me  wme  coDuiiion  as  in  gentmi  ciihih 
-wltb  respect  to  the  holding  of  all  land — that 
(he  owner  shall  so  use  it  aa  nol  lo  produce  in- 
jury lo  another.  But  in  Ihe  case  before  us 
(here  ia  the  grant  for  Ibis  yerj  use  ilaclf,  which 
will  iDjuriousJ;  affect  other  land,  and  for  no 
oibn  use." 

The  doctrine  announced  in  some  of  the  lext- 
booka.  that  where  land  has  been  acquired  for 
railroad  purposes  by  deed  or  grant,  a»  well  as 


tion  would  lie  at  common  law,  are  presumed 
to  hare  been  cocaidered  in  fixing  Uie  price, 
may  well  be  applied  lo  such  a  deed  or  jtranl 
msiiie  in  thli  State  since  the  ConEtitution  of 
1870  went  Inio  force.  That  inslrnment  pro- 
vides that  "private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 

KDsalion."  But  the  doctrine  can  certainly 
ve  no  reference  (o  s  simple  deed  made  be- 
fore the  adopiioQ  of  the  Constitution  of  1870, 
and  containing  no  statement  of  any  use  which 
was  lo  be  made  of  the  land  conveyed.  Jt  Is  lo 
be  noted  that  the  point  here  discussed  is  not 
whether  there  was  any  remedy  for  injury  to 
the  land  not  taken  before  the  adaption  of'^the 
Constitution  of  1870,  but  whether  damages  for 
euch  injury  could  be  regarded  as  paid  for  by 
the  price  uamed  in  such  a  deed,  conveying  the 
land  taken,  as  the  deed  above  described.  We 
think  that  such  could  not  be  the  effect  of  the 

2.  In  any  case  where  the  doctrine  contended 
for  can  be  applied,  it  only  contemplates  that  the 
grantor,  or  tuoae  boldine  under  blm,  shall  be 

Crevenl^  from  recovering  damages  for  such 
ijuries  as  arise  from  the  proper  construction 
of  Iberoad,  andsuch  as  necessarily  result  from 
or  attend  upon  its  ordinary  and  prudent  opera- 
tion. Railroads  are  a  public  necessity  and  a 
public  benefit.  Many  inconvenlencea  and  au- 
noyances  grow  out  of  their  operation,  which 
must  be  borne  by  the  public.  Tbe  passage  of 
a  train  of  cars  upon  tbe  street  of  a  dty  or  town 
Is  necessarily  attended  with  noiae,  with  tbe 
emission  of  smoke,  with  detention  at  tbe  cross- 
ing, etc.  No  recovery  can  be  bad  for  injuries 
suffered  from  such  causes.  But  a  railroad 
company  has  the  power  to  do  oeriain  things 
which  it  has  also  the  discretion  to  do  in  partic- 
ular ways  and  at  particular  places.  It  needs 
grounds  upon  which  it  may  receive  and  d^- 
char^  its  freight  and  passengers.  It  may  use 
its  nght  of  way  for  such  purposes.  Its  dis- 
charge of  a  certain  kind  of  freight  at  one  place 
upon  its  right  of  way  msy  work  serious  injury 
to  property  owners,  while  Its  discbarge  of  the 
same  at  another  place  thereon  may  not  produce 
any  Euch  injury.  The  selection  of  a  locality 
where  damages  are  inflicted,  in  preference  to 
one  where  damages  will  not  be  inflicted,  cannot 
be  said  to  be  necessary  to  the  ordinary  and 
prudent  operation  of  the  road.  In  the  present 
case,  the  company,  or  those  authorized  by  it, 
Ihinytbree  or  thirty-four  years  after  the  orig- 
inal construction  of  the  road,  erected  this  coal- 
shed,  and  placed  in  It  a  new  contrivance, 
worked  by  steam-power,  for  unloading  coal,  In 
tbe  heart  of  a  city,  in  a  locality  thickly  settled, 
aud  surrounded  by  realdences  and  stores,  cr». . 
«  L.  R.  A. 


the  adjoining  property.  Here  was  a  new  uaa 
of  tbe  right  of  way,  not  contemplated  at  the 
time  of  tne  original  grant,  and  not  resorted  to 
for  many  veaia  thereafter.  Tbe  constructioa 
of  Ibe  shed  in  188S  could  not  have  been  antic- 
ipated by  appellee,  who  bultthis  bouse  in  187S, 
and  began  tooccupyit  inlSSl.  This  structure, 
though  not  a  nuisance  per  te,  became  such  by 
reason  of  tbe  particular  locality  in  which  it  was 
sliualed.  It  u  as  much  the  du^  of  a  railroad 
company  as  of  an  individual  to  so  use  its  prop- 
erty as  not  to  injure  othera.  The  qiteation 
whether  or  not  the  coal-shed  and  Its  machinery 
were  located  in  a  proper  place  was  fairly  left  M 
the  Jury  by  the  Instructions  of  the  court. 

In  laiTi/iit  Ctnt.  R.  Go.  v.  GraMU,  50  III.  341, 
where  a  cattle-pen,  kept  by  the  milroad  com- 
pany near  the  premises  of  the  plaintiff,  was  the 
source  of  noxious  smelts,  rendering  such  prem- 
ises unwholesome  and  uninhabitable,  it  was  held 
that  such  lodispeusable  structures,  even  though 
the  right  existed  to  erect  them  in  the  heart  ol 
a  city,  ought  to  be  located  at  such  a  distance 
from  populous  neighborhoods  as  to  avoid  the 
iniurious  results  produced  by  (hem. 

In  Cooper  v.  BandaU,  G9  III.  817,  which  wu 
an  action  for  damages  lo  plaintiff's  premises, 
arising  from  a  flouring-mil)  on  a  lot  near  such 

S remise,  which  threw  upon  them  chaff,  dust, 
irt  and  other  impurities,  the  following  in- 
struction was  spproved:  "A  flouring-nslll  ia 
not  necessarily  a  nuisance,  nor  unlawful  in  its 
use,  management  or  purpcee.  A  man  has  a 
right  to  erect  a  mill  in  a  proper  place,  to  run, 
use  it,  etc.,  in  a  proper  manner;  and,  if  said 
mill  is  in  a  proper  place,  used  and  operated  ia 
a  proper  manner,  and  without  material  injury 
to  tbe  possession  of  tbe  reversionary  right  or 
interest  of  plaintiff,  the  Jury  should  find  lor  de- 
fendants." "Material  injury"  was  therede- 
fined  to  be  a  real  and  not  an  Imaginary  or  fan- 
ciful Interference  with  the  reasonable  enjoy- 
ment of  the  property. 

In  Whiin^  V.  Bartholomew,  21  Conn.  SIS, 
Ihe  action  was  for  damages  to  plaintlfTs  proiK 
eriy  by  reason  af  a  carriage  factory  and  btacJc- 
smith  shop  occupied  by  defendant  on  his  own 
land,  adjoining  the  lot  on  which  stood  tbe 
plaintiff's  dweUing-bouse.  It  was  showo  that 
cinders,  ashes  and  smoke  from  tbecbimneysof 
tbe  shop  were  thrown  upon  pluintiff's  house, 
land,  clothes,  etc.,  and  that  the  ashes,  etc..  fell 
into  her  well,  etc  Judgmentfor  plaintiff  was 
affirmed,  and  it  was  there  held  that  the  factory 
and  shop  were  not  nuisances  per  m,  but  that 
"  t^e  shop  was  erected,  and  the  business  pur- 
sued, in  an  improper  place;"  that  some  thmga 
not  unlawful,  became  so  "in  respect  to  the 
time,  place  or  manner  of  their  performance:" 
that  defendant  was  bound  touse  theabop,  even 
though  on  his  own  land,  so  as  not  to  injure  his 
neighbor;  "that,  of  trades  which  are  lawful, 
some  may  be  nuisances  in  cities  which  an 
harmleaa  in  the  country." 

ahinely  V.  Cedar  Rapid*.  1.  F.  A  Jf.  W.  R. 
Co.,  74  Iowa,  ISO,  was  an  action  against  a  rail- 
road  company  to  recover  damages,  wherein  it 
appeared  that  tbe  company  built  and  main- 
tained stock-yards  within  sixty  feet  of  plain- 
tiff's lot,  tor  the  ate  of  ahippets  over  the  road. 
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and  tbat  uere  wan  emitted  tbereiroai  foul 
«doTB,  which  nodend  plalntlS'a  hoiue  almoat 
imiDbaUtable,  sod  endangered  hia  lietilth,  etc 
It  waa  clairaed  tbat  the  yudi  were  oecesmtr  to 
the  operatloD  of  the  road,  and  (hat  the  ooora 
conid  not  be  prevented,  even  where  the  ^arda 
were  propeFlj  conducted.  Judgment  for 
plaJntift  was  suBlaiaed.  aod  die  court  fald; 
"  It  is  not  shown  that  the?  [the  odois]  are  ud- 
SToidable;  nor  doea  It  appear  that  the  yards 
might  Dot  bave  been  located  at  ftaolfaer  place, 
where  they  would  have  met  the  necessities  of 
the  road  and  its  patrons,"    It  was  thna  left  to 


wbetbertl     , ^ , 

and  UDloading  It  from  cara,  was  a  proper  mode 
or  not.  If  unloading  coal  in  thla  shed,  with 
such  machinery,  upon  the  company's  rigbt  ot 
way  was  a  part  of  the  necessary  operation  of  the 
road,  plaintifC  could  not  be  precluded  from  a 
Teccrery  for  injuries  thereby  suffered  unleaa 
8ucb  process  of  unloading  was  prudent,  careful 
and  proper.  We  perceive  noerror  in  the  record 
which  would  Justify  a  reversal. 

Tkejvdgmtnt  of  iht  Appellatt  Court  itao- 
eoTdingtg  {ffflrmed. 


HEW  YORK  COUBT  OF  APPEALS  (M  Dlv.). 


Nelson  E.  HOPKINS.  Re^t., 
Hsty  A.  ENSIQN  «t  of.,  Jpptt. 

( K.Y J 

,  Aa  Myr«eineiit  b«tir 


B  btddlns  Kt  a  Jndlelal  mU«.  and  that 

heataall  be  permitted  to  purchase  tbe  propertr, 
la  not  neoMBarllT  void,  but  wiU  be  upheld  U  the 
totentiOD  uf  the  porttea  la  fair  and  boneet,  and 
the  prinuiry  purpose  la  not  to  lappreaa  oompetl' 
Hon  but  to  protect  their  own  rithu,  and  there  la  I 


2.  ^ 

tUmka  of  att«mptliis  to  collect  »  debt 

due  him  tram  the  estate  of  one  who  died  Inaol- 
vent  Btler  baviii^  mort^ged  tils  pmpertT  and 
devised  Itaubjectto  themoriBBKe  b^blddlngat 
theforeolosurBsale  and  the  devisee,  who  vrlsbee 
to  bid  Id  the  property  for  the  value  ot  the  murt- 
gage.  by  whiub.  In  oonsldera.tloD  of  the  oredltor'a 
reCndnlnKfrom  blddtne  at  the  Hale,  the  devisee 
la  to  Blveblm  a  moiigage  on  the  property  lor  the 
amouDt  of  bis  olalm,  provided  the  latter  Is  there- 
by enabled  to  secure  the  property  at  tbe  desired 
price,  Is  not  lllesal  In  the  abaenoe  of  unlawtiil 


IToTB.~JudMiil  sole,  wWnd  oilda. 

A  parV  who  attacks  the  vaUdlty  of  a  toieoloanre 
sale,  after  tbe  rlKbtaot  third  parties  bave  accrued, 
must  do  so  by  an  orlslnal  prooeedjntr  In  wblob  an 
taue  can  be  formed  and  Izled.  Crawford  v.  Tuller, 
HUtob.Or. 

80  It  a  sale  baa  been  fraudulently  oonduoted  to 
tbe  prejudice  of  an  Interested  party  be  may  brtuc 
an  aotMn  to  set  the  sale  aside,  although  he  has  a 
eononrrent  remedy  by  motion.  HoHurray  v.  He- 
Murray,  aa  N.  T.  ITS;  HeOotter  v.  Jay,  80  N.  Y,  80; 
Tandercook  v.  Cohoea  Bav.  Inst  S  Hun,  Ul;  Smith 
T.  American  L.  Ins.  ft  T.  Oo.  Clarke,  Cb.  907,  T  N.  T. 
ai.I.ed.m. 

A  sale  may  be  set  aside,  eepedally  before  conflr- 
matfon,  for  Iraud,  unfairness  or  IrreirulBTlty.  Oar- 
dlner  v.  Bchermerborn,  Clarke,  Ob.  101,  T  H.  T.  Ob. 
L.ed.a8. 

Bvery  peraon  wboae  rfsbta  are  inlurloualy  af- 
teMedby  tbe  foreclosure  proceedlnia  baa  aricbt  to 
have  the  sale  set  adds  OF  amended  on  motion,  even 
tbouKbtteknota  partyto  (be  autb  Goodell  t. 
Harringrton.  TS  IT.  Y.  54Ti  Kellnn  v.  Howell,  Ot 
Barb.  SSO;  Oould  v,  Mortimer,  SS  How.  Pr.  IBT;  Pul- 
ler V.  Brown,  8S  Hup,  U3;  Bohrbaok  T.  Oermanla 
F.  Ina.  Co.  tX  N.  T.  a. 

A  resale  of  mortKB«ad  premlsee  may  be  ordered 
where  tbe  sale  was  Improperly,  nnfalriy  or  unlaw- 
fully ocDdnoied.  Lenti  v.  Cral^,  IS  How.  Pr.  IS; 
WolOOtt  V.  Bobenek,  E8  How.  Pr.  SB^  OritDth  r. 
Hadlej,  10  Bcaw.  187;  Letevte  v,  Uaamy,  £8  Barb. 
UT;  Maiab  T.  BIdseway.  18  Abb.  Pr.  SB;  Kins  T. 
Piatt,  87  N.  Y.  US,  »  How.  Pr.  XO. 

In  Texas  it  Is  not  objectionable  for  persona 
unitedly  to  bid  and  purobase  at  an  azeoutlon  sale, 
(fdooelnsoodtalthfortlieirunltedbenallt.  James 
T.  Fulcrod,  B  Tei.  SIE. 

Bieoutloa  aales  of  realty  win  be  set  aside,  wben 
thesalelator  an  undervalue  made  under  Uie  In- 
fluence ot  rumora  oalculated  to  prevent  oompetl- 
tlon  In  Mddlng,  Underwood  r.  Jeans,  i  Hut. 
<DeL)ML 
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Bales  to  one  who  fraudulently  oomblnee  wltfe 
others  to  buy  at  an  undervalue,  and  tbereby  pro- 
cures tbe  purcbase  at  a  saorlfloe,  wilt  be  set  aauta 
as  traodnlent  Underwood  v.  HoVeiiib,  18  OtatL 
40B. 

If  one  by  means  of  promise  ot  favor  prevents 
others  from  bidding  at  aj  eieeutlon  aale.  and 
thereby  purebasea  for  himself  at  an  undervalue, 
such  a  sale  will  be  set  aaide.  Hills  v.  Rogers,  2  LItt. 
ilT. 

Where  the  plalnliir  or  bis  agent,  by  verbal  prom- 
ises, whicb  he  afterwards  refuses  to  keep.  Induces 
defendant  not  to  bid.  and  thereby  beoom^  the 
purDtaaser  tor  a  prioe  less  titan  the  value  ot  the 
property,  the  sale  will  be  set  aside.  Banta  v.  Max- 
well, la  How.  Pr.  419. 

Where  the  purobaaer  mlaled  the  owner  by  assum- 
instoaotfor  blm,  and  obtained  an  adjoummoit 
ot  the  aale  so  that  all  parties  remained  away,  and 
be  became  tbe  purchaser  for  a  nominal  price,  tbe 
■ale  was  set  aside.  Blocum  v.  Glass,  8  How.  Pr, 
ITS;  Franolsr.  Church,  Clarke,  Cb.  47^  T  M.  Y.  Ch.  Ik 
ed.l7SL 

The  formation  of  an  aasoclatlon  for  the  purpose 
of  bidding  off  property  at  auction  for  the  Joint 
benefit  Is  not  unlawful  as  tending  to  preveut  oom- 
petlUon.   Kearney  Y.  Taylor,  GS  n.  a  U  How.  at. 

An  objection  to  the  validity  of  ■  mortssge  sal* 
of  public  land,  on  tho  grrouod  ot  a  eomblnatlon  to 
prevent  competition  in  bidding,  oan  only  be  taken 
by  tbeiovemment  Itself.  Basley  r,  Kellom,  81  U. 
e.  M  WaU.  an,  80  L.  ed.  8KL 

Tbe  employmentof  anotherperaon  tobid  at  an 
auction  sale  of  a  vessel  Is  not  Improper,  eltbough 
done  with  a  vieir  that  less  competition  may  there- 
by be  stimulated.    Tbe  Kalolgb.  87  Fed.  Bep.  US. 

If  It  iBsougtat  to  set  aside  tbe  aale  oD  the  ground  ot 
aoollustve  and  fraudulent  combination  between 
bidders,  such  agreement  and  ooatrinatlon  must  be 
established  by  proof  beyond  a  reasooabls  doubk 
whitbeok  V.  Bowe. »  How.  Fr.ue. 


tDtsDt  attbouKh  InddenUftllr  prevraitUv  com- 
petlUoD ;  and  tn  caae  it  Is  cenied  out  and  ao- 
quleaoed  Id  br  tbe  other  pereons  liiterceMd  In 
taavbiB ft  larffc  amount  lealliod  bj  the  nU«  the 
morttmre  caoDot  be  repudiated  by  the  devliae. 

8.  While  the  reiMlndarnuui  of  mort- 
(kCedland  aeqalaae— In »  a*le  there- 
of niutortlie  nMtrt§r*ce  it  whloh  tbe  title 
was  acquired  by  the  life  tenant  for  muoh  lees 

.  than  the  real  value  of  the  property,  a  oontraot 
between  tbe  life  tenant  and  a  thlnl  person,  bj 
whlcb  the  former  wBa  euabl^  to  Hecure  tbe 
property*)  cheBplybeoauae  ot  the  lalter'B  agree- 
inent  not  to  bid  at  tbe  Bale  In  oonelderaUoD  of  the 
eioDutlon  to  him  of  a  morteAge  ou  tbe  property 
•Iter  It  ehould  be  leaured.  oannotba  usalladb; 
the  remalndennan  In  a  ault  to  forroloae  the  lat- 
ter morticage;  the  remBdy  li  by  application  to  set 
adds  tlie  flrat  f  oradoeare  sale. 

4.  The  rellnqniafaMient  of  hlB  rl|-ht  to 
Ud  m,X  a  JndleUtl  Mtle  by  a  oiedltor  who  biaa 
no  other  meana  of  oblalnlor  payment  of  hia 
deU  la  a  lutBclent  coDslderatlon  (o  support  a 
mortcase  for  the  auioant  of  hla  claim  slyeo  him 
by  the  one  who  at  the  aale  aeouree  the  iefal  title 
to  the  lands  sold. 


(Ootober  T, 


80.) 


Fiflb  Department,  affirming  a  judgment  en- 
tered In  the  Erie  Ck>UDtj  Clerk's  Office  upon 
tbe  report  of  a  rereree  id  (ayor  of  plaintiff  In  an 
action  brought  to  foreclose  a  mortgage.  4f- 
firmed. 


tbe  defendant  Mhij  A.  Ensign  to  Truini 
White  to  secure  Uie  payment  of  $2,G00  andtn- 
lereBt,  and  by  said  White  assigned  to  the  plaio- 
tiff. 

The  material  facta  were  m  follows:  Charles 
Ensign  died  insolvent,  seised  of  tbe  property 
In  question,  and  bj  his  will  devised  the  same 
to  his  wife,  the  defendant  Mary  A.  Bnsicn,  for 

llfCL 

The  premises  were  of  tbe  value  of  935,000 
and  upwards,  and  at  the  death  of  Charles  En- 
■ign  were  incumbered  by  a  mortgage  held  by 
one  Potter,  which  was  tbereafler  foreclosed  aod 
tbe  premises  decreed  to  be  sold.  The  amount 
due  upon  said  mortgage  at  the  date  of  Uie  said 
decree  was  $16,230. 

George  W.  Holt  was  the  sole  executor  of  tbe 
will  of  said  Charles  Ensign,  and  tbe  surviving 
i«rtner  of  a  Sm,  composedof  himself  and  said 
£nslga;  and  one  Cornelia  Hamilton,  prior  to 
Ihe  commencement  of  the  foreclosure  action, 
bad  obtained  a  Judgment  against  said  HuU  as 
aurviving  partner  for  $60U,000  sod  bad  com- 
menced an  action  to  subject  said  premises  to 
Ihe  lien  of  said  judgment. 

Tbe  plaintiff  aod  Truman  C.  White  were 
partners  in  busioess  as  attorneys  at- law,  and  as 
lucb  were  the  attorneys  for  Potter  in  the  fore- 
closure suit  alKive  meotioofd.  Mr.  White  iiad 
also  been  engagoi  on  behalf  of  said  Holt  in 
numerous  business  and  professioosl  transac- 
tions growing  out  of  the  affairs  of  said  Srm  of 
Holt  &  Ensign,  in  whlcb  be  bad  rendered  a 
large  amount  of  professional  aervices  and  for . 
S  L.  R.  A 


which  he  had  received  no  compeoution.and  tor 
which  compensation  could  not  be  compelled 
from  said  Holt  on  account  of  bts  iuaolvency. 

The  parties  interested  in  the  premisee  at  th* 
time  of  tbe  sale  under  thejudnaent  in  the  Pot- 
ter foreclosure  action  were  Hr.  Poller,  tba 
plaintiff  In  that  action,  Cornelia  Hamilton,  the 
bolder  of  tbe  judgment  against  Holt  aa  snrvlv- 
ing  partner,  Mary  A.  Bnsignas  tbe  hfdderof  a 
life  estate  therein,  and  the  defendant  May  En- 
sign, as  beiral-Iaw  of  said  Cbarlea  Enaign. 
b^iry  A.  Ensign  deaired  to  become  the  pur- 
chaser of  said  property  at  the  sale  under  tbe 
Potter  foreclosure  for  an  amount  sufficient  to 
satisfy  that  Judgment,  and  Mrs.  Hamilton  had 
conBented,so  far  as  she  wascooceraed,  topermit 
her  to  buy  tbe  property  at  the  sale  for  Uie 
amount  aforesaid,  and  to  carry  out  that  pur- 

EMrs.  Ensign  had  negoiiated  a  loan  of 
900  from  a  sayingB  bank,  and  Hr,  0.  A. 
et,  a  friend,  bad  agreed  to  adyance  the 
amouDt  necessaiy  to  be  paid  on  tbe  dayof  aaie, 
and  reimburse  himself  irom  laid  loan  wbeit 

Mr.  While  also  intended  to  attend  tald  mIb 
and  bid.  not  merely  on  account  of  bis  client, 
Mr.  Potter,  the  amouDt  neceesaiy  to  satisfy  hi* 
judgment,  but  also  on  behalf  of  another  cue i it. 
one  Pratt,  a  much  larger  amount,  if  neceasary, 
in  order  to  obtain  saiaproperty. 

This  purpose  coming  to  the  knowledge  of 
Mts.  Ensign,  it  was  after  negotiations  agreed 
by  her  that  it  tbe  said  White  and  Pratt  would 
abstain  from  bidding  at  sucb  sale,  and  if  thereby 
tbe  premises  should  oe  obtained  by  Mrs.  Enaien 
for  Uie  amount  nocesflary  to  satisfy  the  Potlcr 
judgment,  she  would  execute  and  deliver  (o 
said  White  in  consideration  thereof  the  bond 
and  mortgage  set  forlb  in  the  complaint. 

Neither  Pratt  nor  While  hid  at  such  sale, 
and  Hrs.  Eosign  thereupon  became  the  pur- 
chaser of  the  premises  for  the  amount  due  in 
tbe  foreclosure  action,  and  thereafter  executed 
and  delivered  loaaid  While  the  bond  and  moiV 
gaee  Id  question. 

The  reteree  found,  as  a  fact,  that  the  same 
were  executed  by  Ura.  Ensign  Intelligently, 
without  duress,  and  with  f  utt  knowledge  of  all 
her  rigbCa,  and  for  a  good  and  valuable  contid- 
erallon,  and  as  a  conclusion  of  law  that  the 
plaintiff  as  assignee  of  said  bond  and  mortgnge 
was  entitled  to  the  usual  Judgment  of  foreclos- 
ure and  aale. 


pell  ant: 

Every  one  of  While's  acts  in  relation  to  tbe 
transaction  of  exacting  tbe  bond  and  mortgage 
In  suit  from  the  mortgagor  was  oppresBive.  un- 
just and  wholly  without  a  conscientious  regnrd 
to  his  duiiea  as  an  attorney  in  the  premises. 

(/DonnfU  y.  lAnibay,  7  Jones  Sc  S.  523; 
King  y.  Piatt,  87  N.  Y.  IBS;  BaU  y.  HnUtt.  1 
Cox,  Eg.  184:  HoTcea-v.  BaJcer,  4  Johns.  (  h. 
118,  1  N.T.  Ch.  L.  ed.  784:  St  parte  Jame'.  S 
Ves.  Jr.  853;  Oaie  y.  Carroll.  85  N.  T.  3J8; 
Eo^t  V.  MarUnte.  IB  N.  Y.  S38. 

If  White  was  Incapacitated  from  purchasing 
on  bis  own  account,  he  could  not  purcbasi'  in 
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Bo7Km  T,  Ekbigit. 


CorwU.  75  N.  T.  99,  100;  SurtiBff  *■  ^"V.  3 
Tbomp.  &  C.  Mi;  Oraaford  t.  SutteS,  62 
Barb.  Oe. 

TrBOsaciions  between  attorney  uid  clieot,  bj 
which  the  former  ia  beuefiied,  will  be  iet 
aside  upon  an  action  broaglit  for  the  purpose, 
vnleaa  clearlv  shown  b;  uie  attornej  to  have 
been  either  fust  or  fair  or  pnrelf  Toluolarf  oa 
the  part  of  the  cltenL 

ifaim  T.  Binff.  S  Abb.  N.  8.  827;  Euan*  v. 
mi*,  S  Denio,  648. 

If  this  was  ■  simple  agreement  between  the 
parties  thai  one  should  abstain  from  bidding 
%%  a  Judicial  sale,  the  agreement  and  every 
tightaoUKht  to  be  aecureaihereunder  are  atieo- 
lutely  void,  and,  being  so,  it  could  not  be  en- 
forced eitboi  at  law  or  equity. 

People  V.  Stepkmi.  71  N."?.  687,  545;  JDemU 
T.  Britbane.  16  N.  T.  S08-S12;  Ottx^me  v.  Wil- 
iiamt,  16  Yea.  Jr.  879;  Fbrd  v.  HaTTtngbm,  18 

N.  T.  soa 

The  bond  and  mortgage  were  voidable  bj 
teiisoD  of  the  undue  influence  erercised  orer 
the  mortgagor,  and  of  duress. 

Zing  v.  Piatt,  87  K.  T.  IflO;  Strrit  v.  Car- 
ffUNbr,  181  Uasa.  51. 

Mrs.  Ensign  being  In  a  position  where  she 
would  have  acquired  the  property  without  this 
incumbiance  to  While  thereon,  if  he  had 
•imply  let  her  alone,  but  beiog  given  to  under- 
•land  that  if  ehe  did  not  execute  the  instru- 
ments she  should  not  get  the  propertv,  all  the 
resource  she  had  for  her  support,  it  Decame  a 
«a*e  of  duress  of  property,  and  the  instruments 
an  therefore  void. 

MeFhffTKn  v.  Von,  S6  N.  T.  478, 479:  Sayna 
T.  Awfif,  80  Hun,  388;  FMar  v.  mtiiop.  86 
Hun,112;Airrvv.  UniUd  8tatt»  Bq.  L.  Attur. 
Soe.  58  N.  Y.  587;  Behoiey  v.  M^ar^ord,  60  N. 
Y.  488,  601;  Baldwin  v.  Literpoot  <ft  6.  W.  8. 
3.  Co.  74  ^ .  Y.  IS8-182;  Harmony  v.  Bingham. 
12  N.  T.  100;  Ikeker  v,  Mirrbm,  1  Redf.  477; 
Loomii  V.  Rvek,  56  N.  Y.  462;  Farr  v,  Pmner, 
3Ch.Benr.20,  SN.Y.Ch.L.  ed.  1086;  Sen  (on 
T.  Jerome.  64  N.  Y.  480;  Bate*  y.  Ifete  Tort 
Int.  Co.  8  Johns.  Cas.  238. 

Meur*.  Hopkins  A  Wblta.  for  respond- 
ent: 

Defendant  could  not  execute  the  mortgage 
in  suit  for  the  purpose  of  enabling  her  U>  get 
title  to  the  property  in  question  at  much  ^ss 
than  half  ils  value,  and  then  repudiate  the  mort- 
al, pp. 
y.ApgiAy,  1  Ssndf.  156;  Moore  v.  Bemington, 
S4  Barb.  427:  Evaiu  t.  Draoo,  24  Pa.  62;  Lyon ' 
T.  Sammeri.  7  Conn.  889:  Doe  v.  Roborti,  3 
Bam.  &  Aid.  867;  Hartleg  t.  MAnultp.  4 
Yeates,  95;  Reiehart  v.  Cattalor,  6  Binn.  U2; 
EiUinger  v.  Beideithaner,  6  8erg.  &  ft  685; 
Hauam  v.  Barrttt,  116  Mass.  256;  Maffat  y. 
Ijamt,  103 1^  866. 

When  an  agreement  not  to  bid  at  a  sherifl's 
«]ela  mode  for  the  pnrpoee  and  with  the  view 
of  preventing  fair  competition  and  by  reason  of 
want  of  biddets  U>  depress  the  price  of  the 
Article  offered  for  sale  below  '  the  fair  martcet 
value,  it  will  be  illegal  and  may  be  avoided 
•a  between  the  partlea  as  a  fraud  upon  the 
rights  of  the  vendor.  But  on  the  other  hand  if 
the  arrangement  la  entered  into  for  no  such 
fraudulent  purpose,  but  for  mutual  con  venieoce 
of  the  parties  and  for  a  reasonable  and  honest 
4LR.A. 


purpose  auch  agreement  will  be  valid  and  bind 

Marth  v.  Riut^l,  66  N.  Y.  294;  and  sea 
PtopU  V.  Stephen*,  71  K.  Y.  646;  Ryan  y.  Xha, 
84N.  Y.  807;  Maffat  v.  Jjam,  Wpra. 

Brown,  J.,   delivered   the  opinion  of  tha 

The  defense  to  this  action  was  placed  upon 
two  grounds:  jlr«t,  thatthe  bond  and  mort^ga 
in  suit  were  obtaloed  by  duress;  meond,  that  it 
was  not  supported  by  a  valid  and  legal  consid- 
ersUon. 

The  referee  found  that  Mrs.  Ensign  executed 
the  bond  and  mortgage  "intelligently  and  with- 
out duress,  with  full  knowledge  of  all  her 
rights,"  and  as  there  was  ample  evidence  lo 
support  that  conclusion  the  exception  to  that 
finding  need  not  be  further  referred  to. 

The  lack  of  a  valid  consideration  to  support 
the  contract  is  said  to  result  from  the  agrefr 
ment  on  the  part  of  the  mortg^ee  not  to  bid  at 
the  foreclosure  sale  under  the  Poller  mortgage, 
and  it  is  contended  that  that  agreement  was  one 
10  prevent  or  suppress  competition  at  a  publlo 
sale,  and  waa  therefore  void  as  a^nst  public 
policy.  There  is  authority  tor  this  contention 
in  many  of  the  older  cases.  Jonet  v.  CatieeU, 
3  Johns.  Cas.  29;  Doolin  v.  Ward,  6  Johns.  1S4; 
Wilbur  V.  Boa,  8  Johns.  444;  Tliompton  v. 
Batiet,  18  Johns.  112.  See  also  1  Blorj.  Eq. 
Jur.  §  298. 

But  the  rule  applied  In  these  cases  has  been 
very  malerially  modified  by  the  later  decisions 
of  the  courts,  and  it  is  now  settled  that  agre^ 
menta  between  two  or  more  persons  that  all  but 
one  shall  refrain  from  bidding,  and  permitting 
that  one  to  become  the  purchaser,  are  not  neces- 
sarily and  underRllclicumstancesroid.  They 
may  be  entered  into  for  a  lawful  purpose  and 
from  honest  motives,  and  in  such  cases  will  ba 
upheld,  and  they  will  not  vlliale  the  purchase 
or  necessarily  destroy  the  ciimpleted  contract* 
to  which  they  refer  and  in  respect  to  which 
they  are  made,  PeopU  y.  Stephen;  71  N.  Y. 
627-546;  XariA  v.BaueU.  66K.Y.  288;  MarU 
V.  Garriton,  88  N.Y.  14-88;  Mwr»  v.  Dorman, 
84  Hun,  115;  Eeantej/   v.  Tayhr,  66  IT.  S,  15 


ofMetropolU  1.  Sbragu*.  90  N.  J.  Bq.  159;  Rt 
Oareufi  Sttate,  26  Beav.  187. 

It  waa  said  In  PMppen  t.  StieJeney;  "Wlen 
such  an  agreement  Is  made  for  the  purpose  and 
with  the  view  of  preventing  fair  compedilon 
and  by  reason  of  want  of  bidden  to  depreaa  Ihe 

Srlce  of  the  article  offered  for  sale  below  the 
lir  market  value,  it  will  be  illegal  and  maybe 
avoided  as  between  the  parties  as  a  fraud  upon 
the  rights  of  Ihe  vendor.  But,  on  the  other 
band,  if  the  amingement  is  entered  Into  from 
no  such  Fraudulent  purpose,  but  for  the  mutual 
convenience  of  the  parties  and  for  a  reasonable 
and  honest  purpose,  such  agreement  will  be 
valid  and  binding."  The  rule  thus  staled  was 
approved  by  this  court  in  Marti  v.  ftruteU. 

Id  Marie  v.  Garriton  It  was  said  that  "the 
mere  fact  that  an  arrangement  fairly  entered 
into  with  honeat  motives  for  the  preservation 
ofexisting  rights  and  proper^  may  incidentally 
restrict  competition  at  a  public  or  Judidol  sala 


ODe  for  the  jur;  upon  tfae  whole  facU  as  the; 
■halt  appear  at  the  trial." 

And  IQ  Wicktr  v.  Moppock  JuMUee  Bwajne. 
CpeakiDg  Tor  the  court,  said;  "The  validity  ol 
fuch  BQ  arrangement  depends  upon  the  inten- 
tion b7  which  the  parties  ate  animated,  and 
the  object  sought  to  be  accomplished.  If  the 
object  be  fair,  if  there  be  no  indirection,  no 
purpose  to  prevent  the  competttloD  of  biiidere, 
and  such  ia  not  the  necessary  effect  of  the  ar- 
lengemeDt  In  a  way  contrary  to  public  policy, 
the  sgreement  is  noobjectioDable  and  will  be 
mulained." 

It  would  be  InipoBalble  to  dUtiegQish  in  their 
facta  many  of  the  cases  I  have  cited  from  the 
earlier  decisions  in  Johnson's  Reports,  and  SO 
far  as  those  earl;  cases  lay  down  the  broad  rule 
that  every  agreement  of  which  the  considera- 
tloD  is  the  forbearance  of  bidding  at  a  public 
isle  is})«r  (B  void,  they  must  be  deemed  to  be 
overniled,  and  the  extent  to  which  the  doc- 
trine will  now  be  carried  seems  to  embrace 
only  cases  of  fraudulent  acts  and  combinations 
baving  for  their  object  to  sappreas  fair  compe- 
tition at  the  sale  with  the  purpose  of  acqairtng 
the  property  at  less  than  its  fur  value. 

The  courts  will  now  look  to  the  Intention  of 
the  parties,  and  if  that  be  fair  and  honest  and 
the  primary  purpose  be,  not  to  suppress  com- 
petition, bm  to  protect  their  own  lights,  and 
there  be  no  fraudulent  purpose  to  liijure  or 
defraud  others  interested  in  the  result  of  the 
■ale,  the  agreement  may  be  upheld. 

The  question  Is  one  of  fact  to  be  determined 
by   the   trial   court   upon  the   evidence  be- 

We  have-then  in  this  case  to  Inquire  as  to 
tbe  character  of  tbe  agreement  which  the  ap- 
pellant assails. 

Mr.  While,  the  mortgagee,  had  rendered  a 
large  amount  of  professional  services  to  tbe 
surviving  partner  of  the  firm  of  Holt  AEnslfni, 
for  which  he  had  received  no  compensstion 
and  for  wblch  compeosation  could  not  be  com- 
pelled on  account  of  Holt's  insolvency. 

He  miKht  have  secured  the  amount  by  bid- 
ding at  Uie  sale,  and  expected  to  reimburse 
himself  In  that  way.  He  refrained  from  so 
doing;  on  account  of  Mrs.  Ensign's  promise  1o 
pay  the  debt.  It  was  her  desiie  to  obtain  title 
to  the  property  for  the  amount  due  on  the 
Potter  mortgage,  and  the  only  creditor  of  her 
husband's  estate  who  appears  to  have  been 
pecuniarily  interested  In  that  estate  was  willing 
■he  should  do  so.  It  all  parties  interested  in 
the  land  bad   agreed  that  VLia.  Ensign  might 


purchase  the  property  freed  from  their  claims, 
■      ■    'Vbitetbeamoii        "        " 

agreement.     Public   policy   woiild  not  forbid 


e  property  f: 
upon  paying  to  White  tl 

>uld   question  the  legality  of  such  a 


t  of  bis  debt, 


It,  and  no  one  being  injured  there  would  be 
one  who  could  complain.  Substantially  that 
Is  what  was  done.  mn.  Hamilton's  atlomey 
made  tbe  arrangement  with  White  by  which 
be  refrained  from  bidding  is  consideration  of 
receiving  security  for  bis  claim,  and  he  testi- 
fied that  it  was  imporUnt  for  Mrs.  Hamilton's 
Interests  that  some  compromise  should  be  made. 
Everyone  who  bad  any  aubstantial  Interest  in 
9L.RA. 


We  are  of  the  opinion  that  this  i 
was  not  illegal,  alihough  it  had  tbe 'effect  in 
ciden tally  to  prevent  competition  betweeit 
While  and  Mrs.  Ensign. 

Tbe  referee  has  not  found  that  the  Intention 
of  the  parties  was  to  suppress  compeiltion,  and 
the  evidence  shows  that  such  was  not  their 
purpose.  Mrs.  Hamilton,  who  was  the  only 
person  who  would  have  beneQted  by  such  com- 
petition, consented  to  tbe  arrangemenL 

If  It  be  said  that  Hay  Enaign,  as  tbe  owner 
of  tbe  legal  title  to  tbe  land,  wai  prejudiced  or 
injured  Ow  the  agreement,  the  answer  is  that  if 
she  was  sue  cannot  attack  it  In  this  action.  If 
she  has  been  injured,  it  was  by  the  sale  of  tbe 
land  for  less  than  lis  val  ue,  and  It  would  be  a 
gross  perversion  of  a  salutary  principle  of  law 
to  permit  her,  while  acquiescing  in  the  pur- 
chase of  the  land  by  her  mother,  to  succea^' 
fully  assail  the  agreement  by  which  her  moth- 
er was  enabled  lo  acquire  the  title.  If  tbis  de- 
fendant has  cause  for  complaint,  her  remedy 


tbe  validity  of  the  agreement  and  the  partiea 
to  It. 

There  is  no  analogy  between  such  rh  agree- 
ment as  we  are  considerlog  end  one  maiM  to 
suppress  bidding  when  a  contract  for  the  pei- 
fonnance  Of  a  public  work  is  to  be  awarded  to 
the  lowest  bidder,  or  one  where  the  intention 
Is  to  have  property  sell  for  less  than  its  real 
value,  and  thus  deprive  those  interested  Qiere- 
in  of  their  just  rights. 

The  first  class  are  lustly  declared  void  oa 
grounds  of  public  policy,  and  the  second  be- 
cause of  their  corrupt  purpose  and  the  fraudu- 
lent Intent  of  the  parties  to  tbem. 

Here  th^  was  no  corrupt  intent  and  no  IDe- 


gality  In  White's  attempting  to  obtain  pav- 
ment  orsecuritv  for  that  which  was  equitab^ 
due  to  him,  ana  there  was  no  valid  ground  tor 


sence  of  a  finding  of  unlawful  Intent  the  c 
falls  within  tbe  principle  of  the  autbotitiM 
cited. 

We  are  also  of  tbe  opinion  that  White's  re- 
linquishment of  his  right  to  bid  at  the  sale  was 
a  HufScient  consideration  to  support  tbe  mort- 
gage. It  is  not  essential  that  the  cooHideralioa 
should  Import  a  gain  or  loss  to  either  party. 
If  the  party  In  whose  favor  tbe  contract  wa> 
made  foregoes  some  right  or  benefit  it  is  suffi- 


a  cited  from  Johnson's  Reports, 


Oatieell,  i  Johns.  Cas.  29;  Thompion  v.  DaUet, 
18  Johns.  113;  Mjien  v.  Dorman.  84  Hun,  lit 
We  have  examined  the  other  points  made  by 
the  app^ Hunt,  but  there  are  none  which  requlrt 
further  discussion. 

■lid  be  alHrmed.  with  eatU. 
',,  notdtting. 


D,gH,zedr,yGOOgIe 


NEBRASKA  SUPREME  COURT. 


A.  E.  ALEXANDER 

Clark  WILCOX  tt  ak,  Apptt. 

...Keb... 


r,  ter  too  yean, 
ha  tiies«l}7  aoqulm  ui  absolute  tlUe  to  the  land, 
tree  fnnn  tbe  Usn  created  by  a  tax  deed  on  tlie 
property,  laaued  prior  to  tlie  oommenoetaent  of 
■ucb advene pooenloii.  VQttUv. SMilo>H«eb.i 
Nor.  U.  IBA 
S.  A  tax-daad,  taaued  mora  than  flv«  jean 
after  the  ezplratloa  ot  tbe  time  to  redeem  Iron 
tlis  tax  nle,  la  Invalid  and  erenle*  no  Ilea  upoi 
tbe  real  eatate  therejn  deeoiibed. 
(Kovamber  U,  1800,) 

APPEAL  br  defendants  froin  ajudgmeot  of 
the  DlsUlct  Court  for  Can  County  In 
fftTor  of  plaintiff  In  an  action  bronght  to  fore- 
dooe  cerrKln  tax  Hem  on  land  in  pOBaecsion 
of  defendant  Wilcoz.    Rnerted. 

The  facts  are  fully  stated  In  the  oplnloti. 

Xtur».  BeeaoB  ARootiforappetlanta: 

PlaintiO'i  octlOD  U  baned  by  the  general 
Statute  of  UmllatloDB. 

Wygant  v.  Dald  (Neb.)  Hay  81,  1880; 
i)'<?«(t«r.,HbIdon(Neb.)Nor.  13, 1880. 

Tbe  Mle  and  conveyance  to  Wuhar  cut  out 
all  prior  claima  to  the  land. 

Proton  V.  Fan  Qorder,  81  Iowa,  860:  Janit 
T.  Ptck,  10  WU.  74;  8ayUi  t.  Davit,  Zi  WU. 
8S3;  Dovgherty  v.  MmarU,  47  Cal.  14;  Black- 
well,  Tax  TlUes,  p.  644,  and  caaesciled. 

fio  appearance  fof  appellee. 

NorvMla  •''.,  delivered  the  opinion  of  the 

Tbia  ault  waa  brought  by  A.  E.  Alexander, 
on  the  Tth  da;  of  August,  1888  in  the  Di»- 
trlct  Court  of  Cass  County,  to  foreclose  two 
tax  liens.  The  petition  coniaiiu  two  counts. 
The  first  cauw  of  aciion  ie  based  upon  a  tax 
deed  bearing  date  July  11,  1870,  and  the  second 
ia  upon  a  tax  deed  issued  on  Oci/iber  18, 1886, 
DDOD  a  certificate  of  purchase  dated  September 
IS,  1B7S.  The  answer  seU  up  tbe  Statute  of 
Limitations,  and  to  the  first  cause  of  action 
the  further  defense  that  the  tax  purchaser 
failed  to  pay  the  taxes  lerled  and  assessed  on 
the  land  after  tbe  purchase  ■  that  the  land 
was  sold  for  such  subsequent  taxes  to  one 
Peter  Walker,  and  that  a  tax  deed  was  after- 
wards issued  to  said  Walker.  Upon  a  trial 
to  the  court,  a  decree  was  entered  In  favor 
of  the  plaintiff  foreclosing  the  tax  liens. 
The  defeniianls  appeal.  The  facta  in  the  case 
are  uoilisputed.  On  tbe  2filh  day  of  Septem- 
ber, 1866.  one  J.  3.  Monroe  purchased  at  tax- 
sole  the  B.  1  of  the  B.  E.  i  of  section  8,  town  10, 
noge  14,  In  Cass  County,  for  tbe  taxes  levied 


•Beadm 


M  br  KOBT.U,  J. 


"<">•— Tax  title,  Koqnhfd  br  actual  po«e»- 
Moik  See  note  to  S««a  t.  Hampton  (IIU  t  L  B. 
A.  (U«  (kmoMT  v.  Oow,  posCim 

»L.aA 


thereon  for  tbe  year  166S,BmonntlnK  to  $11.69, 
and  that  he  received  a  certificate  (M  purcbase 
from  the  county  treasurer,  Monroe  a fterwsrda 
paid  tbe  taxes  on  the  land  for  the  years  1860, 
1873, 1874.  1870. 1878  and  1880,  amouotlug  in 
the  aggrente  to  fBO.SO.  On  the  11th  day  ot 
July,  1870,  he  surrendered  said  certificate  to 
ihe  treasurer,  and  received  a  tax  de  .'d  for  said 
land,  to  which  the  treasurer  failed  to  attach 
his  official  seal.  On  the  11th  day  of  January, 
1886,  Monroe  sold  and  conveyeo  the  land  to 
the  plalotifT.  On  the  16th  day  of  September, 
1876,  one  8.  N.  Merrlam  purcbaeed  from  tbe 
Ireasurerof  Cass  County  the  N.W.  Jof  the  6. 
E.  }  of  section  8,  same  town  ind  range,  for  tbe 
taxes  of  1874,  for  the  sum  of  $7.48.  After- 
words  be  paid  the  taxes  aesesaed  thereon  for 
tbeyears  1874, 1876,  1877, 1878. 1880, 1881  and 
ISSiJ,  amounting  in  the  aggregate  to  $84.83, 
On  tbe  ISth  day  of  Odober,  1886,  tbe  plain. 
tifT,  A.  E.  Alexander,  being  the  owner  of  thtt 
tax  certiorate,  presented  It  to  tbe  treasurer, 
and  received  a  tax  deed  for  the  land.  On  the 
8tb  day  of  September,  1868,  the  taxes  levied  on 
the  lend  first  above  described  for  the  year  1867 
t)elns  unpaid  anddelloquent,  the  laod  was  sold 
by  the  treasurer  to  one  Perry  Walker,  and  o 
certificate  of  purchase  was  delivered  u>  him. 
On  the  1st  day  of  September,  1874,  the  treas- 
nrer  executed  and  delivered  to  said  Walker  % 
deed  to  the  land,  which  deed  conveyed  no  title 
for  the  reason  that  it  does  not  bear  the  seal  of 
the  county  treasurer.  Subsequently,  Walker 
conveyed  by  quitclaim  deed  to  E.  Kobert  Max- 
well, who  afterwards  conveyed  tbe  lands  to 
the  defendant  Clark  WUoox  on  the  3flth  day  of 
January  1876.  Wllcox  Immedialety  took  pos- 
session of  the  land,  and  bos  been  iff  tbe  con- 
tinuous, open,  notorious,  excluslye,  adverse 
possession  thereof  ever  slace.  The  defendant 
Oilmore  holds  a  mortgage  on  the  premises  given 
by  his  co^  ef  en  dan  t  Wilcox.  Are  the  plain- 
tifT's  actions  barred  by  the  Statute  of  Llmka- 
tionst  It  will  be  observed  that  the  lax  Oeed, 
which  is  made  the  foundation  of  theflrst  couot 
of  the  petition,  was  Issued  July  11,  1870,  or 
more  than  eighteen  years  prior  to  the  com- 
mencemeDt  of  this  suiL  The  same  land  in- 
cluded In  that  deed  was  again  sold  for  taxes  to 
Perry  Walker,  and  a  tax  deed  was  Issued  to 
him  September  1,1874.  Tbe  defendant  Wil- 
cox purchased  this  tax  Utte  on  January  35, 
1876,  ond  immediately  took  possession  of  the 
land.  He  bod  been  in  the  open,  exclusive,  ad- 
verse poesesdoD  thereof  as  owner  for  more  than 
ten  years  prior  to  the  bringing  of  this  suit.  He 
thereby  acquired  an  absolute  title  to  land  free 
from  toe  tax  lien  aatuired  by  the  plaintiff  prlol 
to  WUcox'b  possession. 

The  precise  question  here  Involved  was  be- 
fore Ibis  court  in  I/QetU  v.  Sluldon  (Neb.),  44 
N.  W.  Rep.  80.  That  was  an  action  to  fore- 
close a  tax  lien.  The  defense  was  ten  years* 
rse  possession.  Judge  Maxwell  in  the 
opinion  of  tbe  court  says:  "It  was  the  evident 
iotpotlon  of  the  Legislature  to  limit  tbe  time  in 
which  to  bring  an  action  for  the  foreclosure  of 
tax  llenn  to  five  veors  from  the  time  the  c 
of  action  accruea.  T~ '   '   ' 


.  Tbia  Is  in  conformity  to  tbo 


Nebkuka  Buphbub  Goubt. 


KOT^ 


Saersl  purposes  of  the  Statute  of  Llmit&tioDR 
ittstaU  claims  sliaU  be  baned.  The  whole 
tenor  of  the  legislation  of  tbtaStfttehas  beea  in 
fsTorof  tbe  repose  of  tlUee  to  real  ealate  aftera 
fair  opportunitj  has  beeo  given  an;  party 
clRiming  an  adverse  interest  therein  to  assert 
his  claim  tliereto  ;  hence  an  action  for  the  pos- 
BessIOD  of  resJ  estate  must  be  brought  in  ten 
years  ;  otberwlBe  It  Is  barred.  Tbis  gives  se- 
ciuity  (o  titles,  and  la  designed  to  be,  and  Is, 
ft  statute  of  quiet  enjoyment.  The  Statute,  In 
efiect,  says  to  everyone  ;  'Here  is  a  party  iD 
possession  of  real  estate  as  owner.  If  you  dis- 
pute bis  claim,  yoQ  must  asaeTt  your  rights 
in  the  courts  within  Ibe  period  fixed  by  law,  or 
the  doors  of  the  courts  will  be  closed  against 
yon.'  Tbisapplies  to  everyone.  The  law  does 
Dot  distinguish  between  clalma  and  dalnuDta, 
but  gives  to  the  adverse  occupant  for  leu  years 
an  absolute  title  in  fee." 

We  see  no  reason  to  doubt  the  correctness  of 
Ibat  decision.  It  follows  that  the  rights  of  the 
plaintLft  are  cut  oB  by  the  adverae  possession 
of  tbe  defendant. 

Agalii  the  first  cause  of  action  is  barred  by 
the  special  limitation  fixed  by  the  Statute  for 
the  foreclosure  of  tax  liens.  The  plaiotifl 
never  acquired  any  title  under  tbe  tai  deed, 
but  tbe  same  was  void  on  account  of  the 
omlaaion  of  tbe  treasurer's  seal  therefrom.  He 
acquired  a  lieu  on  the  laud  for  the  amount  of 
Uie  taxes  paid,  but  tbe  cause  of  action  to  fore- 
close Buch  lien  accrued  at  t  he  dale  of  the  deed. 
He  could  have  brought  his  suit  for  that  pur- 
pose Immediately  on  the  delivery  of  tbe  deed. 
Be  cannot  now,  after  the  lapse  of  eighteen 
years,  assert  his  claim. 

The  tax  deed  referred  to  in  tbe  second  count 
of  the  petition  was  based  upon  a  tax  certificate 
laaued  and  dated  September  16,  1670.  Comp, 
Stat.  1869,  g  170,  chap.  77,  authorizes  the 
owner  of  auy  certificate  of  tax  sale  to  fore- 
close the  same  t^  bringiog  an  action  for  that 
gL.R.A. 


purpose,  "at  any  (Ime  before  tbe  explnUIOD 
of  five  years  from  tbe  date  of  sncli  certiDcateL" 
Section  160  of  the  samechapterproTldea  thai, 
"  if  the  owner  of  any  auch  certificats  aliall  taQ 
or  neglect,  either  to  demand  a  deed  tbereon  or 
to  commence  an  action  for  tbe  foieclosnn  tit 
the  same,  as  provided  in  tbe  preoediDgsecdon, 
wltbln  five  yean  from  tbe  date  thereof.  th« 
same  shall  cease  to  be  valid  or  of  any  force 
whatever,  either  as  against  the  person  boMing 
or  owning  tbe  tilk  adverse  thereto  and  all  otber 
persona,  and  a5  against  the  Stale,  coiutT  and 
all  other  munici^  subdlviaiona  thereof.'  It 
haa  been  held  by  this  court  in  a  number  of 
cases  that  an  action  lo  forecloep  a  tax  certifi- 
cate cannot  be  brought  until  tV  time  Kiven  to 
redeem  has  expired,  and  that  nu^  nilt  &  barred 
after  the  expiration  of  five  years  from  Uie  time 
tbecauseof  action  accrued.  H^Ar«f  r.  BediA, 
SI  Neb.  80;  Parkrr  v.  MaOemm.ld.  546;  XrOttU 
V.  8/ieldon  (Nei.) «  N.  W.  Rep.  80. 

It  follows  from  the  reason  of  those  cases, 
that  when  a  tax  deed  is  demanded  after  the  ex- 

Slratlon  of  five  years  from  the  time  limited  by 
iw  for  tbe  redemption  from  a  lax  sale,  no  lien 
isacqulred  by  such  deed. 

The  tax  deed  to  Alexander  not  having  been 
issued  until  October  18,  1889,  or  more  than  ten 
years  after  the  date  of  tbe  certificate,  and  more 
than  seven  yeara  after  theexpiration  of  the  time 
lo  redeem  it.  It  is  plain  that  Uie  plafotfiff  ac- 
quired no  rights  in  the  land  thereby.  Tbe  lien 
acquired  by  the  Issuing  of  tbe  tax  cerllflcale  of 
September  15, 1875,  was  barred  when  Ibe  tax 
deed  was  issued  tbereon.  The  plainiiS  could 
not  revive  the  lien  by  afterwards  taking  out  a 
tax  deed.  What  effect  the  subsequent  sale 
of  land,  on  which  a  tax  deed  is  outstanding, 
has  on  the  holder  of  such  prior  deed.  It  is  un- 
necessary to  decide. 

The  JHdgment  of  tht  Ditlria  Oovrt  u  r» 
titrted,  and  Uu  aetirni  ditmUted. 

The  otber  Judgea  ooncur. 


D,gH,zedr,yGOOgIe 


SnaquEHASHA.  Fkrtilizeb  Co.  t.  Maij05& 
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Daniel  MALONE. 


eonunereUl  ferUUaer.  gaae* 
and  Mope  Into  tUe  •urrouDdlnr  Btmoaphera, 
which  are  lo  oSeDalve  and  noxious  lu  to  alfe<it 
the  health  of  the  fomll;  of  aa  adJololUK  resident 
and  land  owner  and  to  oompel  tbem  at  Uin«e  to 
abandon  the-  table  and  even  the  house,  nod  to 
materially  Injure  bit  property,  iiich  owner  «us- 
B  aoUonoble  Injury  for  wbitth  he  may  re- 


fl.  In  an  actton  to  reoower  aamagea 
Car  laivaiaa  r —ttltlng  ft-om  th*  oondnct- 
Iny  of  a  iHliliHi—  wbiob  Is  a  nutsanoe  the 
queatloni  whether  or  not  the  buslneas  Is  carried 

or  not  the  nae  made  by.lti  owner  of  his  land  Is 
under  the  cdroumatanoea  reaaonable,  should  not 
beubmltted  totbtt  Jury,  slnoa  no  place  oan  be 
oonT«nlait  tor  tbe  carrying  on  of  a  buslnea 
wbloh  U  aoutatnoe  and  which  anuses  substantial 
injury  to  (he  property  of  another,  and  no  use  Of 
one's  own  land  can  be  reasonable  which  deprlyee 

an  adjoiuiDg  owner  of  the  lawful  u»e  and  enjoy- 

meut  of  his  property. 


eraeted  and  .     _ 

whioti  Is  useful  and  needful  to  the  puUlo,  adjoin- 
ing property-owDen  cannot  mamtaln  actions 
tor  every  trilling  annoyance  whloh  such  business 
CMusea  Ihem,  Id  detMmluing  the  question  of 
nubanoe  In  such  caeaa  the  looallty  and  all  the  sur- 
Touudlng  olTonmstancei  mutt  be  taken  Into  oon- 
■Ideretion. 

4>  The  iket  thmA  &  bnstnaM  mM  ••t»l»> 
lldied  beftore  plmlntUT  aeqtilrAd  Ua 
property  and  came  Into  the  nelghborhcod  la 
no  defense  to  an  action  to  reoorer  damagea  for 
Injurlee  rasultlng  to  ptalntUTl  property  fram  the 
oondueting  of  the  business,  In  the  absenoe  of  a 
preacrlptlTe  right  to  conduct  the  business. 

C  E«ld«a«e«atothae«ipltalinw*«tedlii 
a  bwriaa—tg  not  admlaalbl*  in  an  action 
brought  to  reooTei  damages  for  Injuries  result- 
ing lo  plalDtllt%  property  from  the  oonduottng 
of  It.  since  the  law  In  audi  catat  will  not  under- 
take to  bolBDoe  oonTenlenoea  or  ertlmate  the  dif- 
ference between  tba  Injurlea  suttalned  by  plaln- 
tur  and  the  low  whloh  may  reauH  lo  defendant 
bom  having  the  business  declared  a  nuhanoe. 

(December  U,  1B90,) 

APPEAL  by  defendant  from  a  Judfiineot  of 
tlie  Circuit  Court  for  Baliimore  County  Id 
fayor  of  plaintiff  in  an  action  brougbt  to  re- 
cover damages  for  injuries  allowed  to  bave  re- 
gulled  to  pTaintiff'B  property  from  the  conduct- 


B,r>. 


Hoia.— 8ee  not*  to 
UghcCo.anlA  TIL 

•  L  aA. 


.  Port  Jervis  Qas- 


iftttn.  Charlea  HaraliBlI  and  WUlIan 
Ii.  Ma-rbury,  for  appellant: 

In  all  such  casea  the  queailon  Is  whether  lb* 
nuisance  complained  of  witj,  or  does,  produca 
sucli  a  coodilloD  ot  tbiogs  aa,  Id  the  ludgEnent 
of  reasonable  men,  la  naturally  productive  of 
actual  physical  discomfort  lo  persona  of  ordU 
nary  aenubiliiies,  and  of  ordinary  tastes  and 
habits,  and  as,  In  view  of  all  the  circumstancea 
of  the  case,  la  unreaEOnable.  and  In  derogation 
of  [be  Tights  of  the  plaintiff;  and  In  determlo* 
ing  the  question  of  nulsaoce  from  smoke  ot 
noxious  vapors,  or  from  noise  or  vibration, 
Bucb  as  is  alleged  in  this  case,  reference  must 
always  be  bad  to  the  locality,  tbe  nature  of  the 
trade,  the  character  of  the  machinery  aod  th« 
manner  of  using  the  property  producing  tha 
annoyanoe  complaiDed  ot. 

Dittman  v.  Bipp,  50  Md.  IJ21-C29. 

If  a  man  Itvea  to  a  town,  of  necessity  bg 
must  submit  himself  lo  tbe  consequeDces  of  tha 
obligations  of  trades  which  may  be  carried  <M 
in  bis  immediate  neighborhood,  which  are  acta- 
ally  necesaary  tor  trade  and  commerce,  alao  lot 
the  enJoytDent  of  propeny  and  for  tbe  benefit 
of  tbe  InbablCants  of  the  town. 

Tivping  v.  8t.  Sttm't  Smelting  Co.  4  Beat  A 
8.  6(fe.  11  H,  L.  Caa.  642-6C0, 

If  the  proslmiiy  of  the  factor  were  Injuriona 
to  bla  propertT,  plaintiff  must  tie  presumed  to ' 
have  made  a  deduction  from  the  purchase  prlca 
to  cover  tbe  difference  In  value.  If  be  did  this, 
be  has  suffered  no  Injury.  If  he  did  not,  it  waa 
his  own  fault.  In  either  event,  be  would  hava 
no  claim  for  compensation. 

BUU  V.  BtaU,  7  Blackf.  B84;  Orttn'rw  t.  BA 
timon,  16  Md.  895. 

Where  the  nuisance  was  existing  before  tha 

filaintlff  bought  bis  property,  notice  to  tbe  de- 
endant  is  necessary  Wore  bringing  suit. 

Pieiett  V.  GoTtdo/t  18  Md.  416. 

Matr*.  David  O.  Blclmtogh  and  R.  K. 
Boanmaot  for  appellee: 

In  determining  whether  a  particular  trade 
or  its  ezerdae  Is  a  nuisance,  It  is  sufficient  lo 
show  It  to  be  offensive  to  the  senses,  and  aach 
as  renders  tbe  enjoyment  of  life  and  property 
uncomfortable. 

Catlin  T.  FafanKn*,  9  Paige,  67S,  4  N,  T. 
Cb.  L.  ed.  821;  Brry^  v.  Weeki,  8  Barb.  1B7; 
WMlney  Y.  Bartkolomm,  21  Conn.  318;  On)*. 
V.  Tipton,  6  Gray,  478;  Bamford  v,  Tumley,  8 
Best  &  H.  62-65  ;  Jonet  r.  PoatU,  Palm. 
586. 

When  a  case  of  nuisance  la  sought  to  be 
made  out,  It  Is  not  a  right  question  to  put  to 
tbe  jury,  to  say  whether  the  place  where  tha 
act  waa  done  was  a  proper  and  convenient  ona 
for  tbe  purpose,  or  whether  the  doing  It  In 
that  place  was  a  reasonable  use  by  tbe  defend- 
ant of  hia  own  land. 

Bamford  v.  TitmUg,  8  Best  ft  B.  62-65. 

Adefendant  Is  liable  for  sensible  Injury  dona 
to  a  plaintiff's  property,  notwltbstnndlng  tha 
business  may  be  an  ordinary  business,  carried 
on  In  a  proper  msDner,  and  in  a  neighborhood 
more  or  tesa  devoted  lo  manufacturing  pur> 

Addison,  Torts,  ed.  1878,  %  319,  and  noU; 
Stockport  Watar  WorJu  Co.  t.  Potttr,  7  Hurhit. 
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See  also  22  L.  R.  A.  182. 


T.  Silner,  M  L,  T.  N.  8.  277. 

Tbere  u  no  claim  of  prcecripltTe  right  on 
the  part  of  defcudaDt  set  up  in  this  case,  and 
in  the  abaence  of  sueh  claim  the  questloD  oF 
priority  of  posseBsion,  ai  between  the  plaialiS 
•ud  defeodanl,  is  immaterial. 

EBiotton  V.  F^etham,  S  Blog.  N.  G.  184; 
SorihveiteraFertilaeT  Co.  t.  J^dePark,  97  U. 
8.  6SQ,  24  L.  ed.  1036;  Baltimore  A  P.  R.  Oo. 
T.  Pirn  SaptM  Chweh,  108  U.  3.  817, 37  L. 

RofaiiMon,  J.,  dellTered  the  opinion  of  the 
coart: 

Tbia  it  an  action  for  a  nuUaDce,  and  the 
question!  to  be  cocaldered  are  queationa  of 
more  than  ordinary  interest  and  importance. 
At  the  aame  time,  it  does  not  seem  to  ua  that 
tbere  can  be  an;  great  diSlfulty  as  to  the  prin- 
ciples by  which  tbej  are  ^vented.  The  plain- 
tin  is  the  owner  of  five  dwelling-bouses  on 
£i>litb  Avenue  in  Canton,  one  of  the  suburbs 
of  Baltimore  City.  The  comer  bouse  is  occu- 
pied and  kept  by  tbe  plaintiff  as  a  kind  of  hotel 
or  public  bouse,  and  the  other  houses  are  occu- 
pied by  teoanls.  On  the  adjoining  lot  Is  a 
Urge  fertilizer  factory,  owned  and  operated  by 
tbe  defendant,  from  wblch  the  plainlifl  alleges 
noxious  gsses  escape  which  not  only  cause  great 
pbysical  discomfort  lohimsejf  and  his  tenanis, 
but  also  cause  material  injury  to  the  properly 
Itself.  The  evidence  on  the  part  of  the  plain- 
tiff shows,  that  this  factory  is  used  by  the  de- 
fendant tor  the  manufacture  of  sulphuric  acid 
and  commercial  fertilizers;  that  noxious  gases 
escape  therefrom  and  are  driven  by  the  wind 
upon  the  premises  of  tbe  plaintiff  and  of  bis 
tracts:  that  they  are  ao  ouenaive  and  nozlouB 
U  to  affect  tbe  health  of  the  plaititiff's  family, 
and  at  tlmea  to  oblige  them  to  leave  tbe  table 
and  even  to  abandon  tbe  house.  It  further 
■bowa  that  these  gases  injure  materially  hU 
property,  discolor  and  injure  clolhiag  bung 
oul  to  dry,  slain  tbe  glass  in  the  windows  and 
even  corrode  the  tin  spouting  on  the  houses. 

The  evidence  on  the  part  of  the  defendant  is 
In  direct  conflict  with  the  evidence  offersl  by 
the  plaintiff;  but,  still  assuming  the  facts  lesu- 
fled  to  by  plaintiff's  witnesses  to  be  true,  and 
this  was  a  question  for  tbe  ^ury,  an  eclionable 
injury  was  done  to  the  plaintiil  for  which  be 
was  enlltlcd  to  recover.  No  principle  is  better 
settled  than  where  a  trade  or  business  is  car- 
ried on  in  such  a  manner  as  to  interfere  with 
reasonable  and  comfortable  enjoyment  by  an- 
other of  his  property,  or  which  occasions  ma- 
terial injury  to  the  property  itself,  a  wrong  Is 
done  to  tbe  neighboring  owner  for  which  an 
action  will  lie;  aod  this,  too,  without  reeard 
to  the  locality  where  such  business  is  carried 
on;  and  this,  too.  although  tbe  business  may 
be  lawful  business  and  one  useful  to  tbe  pub 
lie,  and  allhough  the  best  and  most  approved 
appliances  and  methods  may  be  used  in  tbe 
cxinduct  and  management  of  the  business. 
AttyGen.  v.  Cotafg  Eateh  Lunatie  Atylum,  L. 
K.  4  Ch.  App.  147;  Pincknty  v.  Ewnt.  i  L.  T. 
M.  8.  741;  SleekpoH  Watermrki  Co.  y.  Patter, 
7  Hurlsl.  &  N.  160;  FUt^er  v.  liylandt,  L.  R.  8 
H.  L,  Cas.  830.  Aa  far  bach  as  Poynfon  v.  GiU, 
a  Rolle,  Abr.  140,  an  action,  it  was  held,  "would 
Ue  for  melting  lead  so  near  tbe  plaintiff's 
BL.aA. 


even  tbougb tbebuainesa  wasalawfulone.aod 
one  needful  to  tbe  public,"  for  tbe  defendant, 
aaya  tbe  court,  "ought  to  caxrj  on  hii  bon- 
nesB  in  waste  places  and  great  commona  ro- 
mote  from  indosures,  so  that  no  damage  mar 
happen  to  the  owner  of  adjoining  properly. 
And  the  doctrine  thus  laid  down  has  been,  U> 
this  day.  the  doctrine  of  every  case  in  which  & 
similar  question  has  arisen. 

We  cannot  agree  with  the  appellant  that  the 
court  ought  to  nave  directed  the  Jury  to  find 
whether  the  place  where  this  factory  was  lo- 
cated was  a  convenient  and  proper  place  for 
the  carrying  on  of  tbe  appellant's  business,  and 
whether  such  a  use  of  his  properly  was  a  rea- 
sonable use;  and  if  they  should  so  find  tbe  Ttr- 
dict  muattK  for  tbe  defendant.  It  may  becou- 
venient  to  tbe  defendant,  and  It  may  be  con- 
venient to  the  public,  but  in  the  eye  of  the  law 
no  place  can  be  convenient  for  tbe  carrymg  on 
of  a  business  which  is  a  nuisance  ana  wckb 
causes  substantial  injury  (o  the  property  of  an- 
other. Nor  can  any  use  of  one's  own  land  be 
said  lo  be  a  reasooable  use  which  deprives  an 
adJolnlnK  owner  of  the  lawful  use  end  enjoy- 
ment of  his  property.  . 

The  only  case  which  givee  countenance  le 
sach  a  doctrine  is  Holt  v.  BotIoib,  4  C.  B.  N. 
8.  884,  decided  in  1868,  In  which  It  was  held 
that  If  the  place  wbere  tbe  bricks  were  burnt 
was  a  proper  and  convenient  place  for  the  pur- 
pose, the  defendant  was  entitled  to  a  verdict, 
notwithstanding  the  buming  of  tbe  bricks  may 
have  interiered  witb  the  physical  comfort  of 
the  plaintiff.  And  it  was  upon  the  authority 
of  this  case  that  In  Bamford  v.  Turnip,  8  Best 
&  8.  61,  where  an  action  was  brougbt  for  a 
nuisance  arising  from  the  burning  of  oricka  on 
tbe  defendant's  land,  near  to  uie  plaintiff*! 
houae,  Cockbum,  Chi^  Juttiet,  directed  Iha 
jury  that  if  they  thought  that  the  spot  wm  a 
convenient  and  proper  one,  and  the  burning  of 
the  bricks  waa,  under  the  circumstances,  a  rea- 
sonable use  by  the  defendant  of  his  own  land, 
tbe  defendant  would  be  entitled  to  a  verdict, 
although  the  burning  of  bricks  was  an  inter- 
ference with  the  plaintiff's  comfort. 

This  ruling  was,  however,  on  appeal  to  the 
Exchequer  Cbambcr,  reversed,  and  la  tbe  opin- 
ion delivered  by  Jfr.  Juitire  Williams  and  con- 
curred in  by  Erie,  OK  J. .  Kealing  and  Shielde, 
B.,  after  referring  lo  apassage  in  Comyn's  Di- 
trest,  on  which  the  decision  In  Hot*  t.  Bariaw 
was  founded,  he  ssys: 

"In  Hole  V.  Barlaw,  however,  tbe  court  ap- 
pear to  have  read  the  passage  containing  adoo- 
liine  that  a  place  may  be  proper  and  conventenl 
for  the  carrying  on  of  a  trade  notwithstand- 
ing it  is  a  place  wbere  the  trade  cannot  be  car- 
ri^  on  without  causing  a  nuisance  to  a  neigh- 
bor. This  is  a  doctrine  which  has  certainly 
never  been  judicially  adopted  in  any  case  be- 
fore that  of  Hole  v.  Barl//ie,  and,  moreover,  the 
adoption  of  it  would  be  inconsistent  with  the 
judgments  pronounced  in  some  of  Ibe  cases 
cited  at  the  bar,  during  tbe  argument,  and 
more  especially  witb  tbe  case  of  Walter  v.  8Af», 
4  De  G.  &  S.  81S.  And  the  Inlroductlon  of 
such  a  doctrine  into  our  law  would,  we  think, 
lead  lo  great  inconvenience  and  hardship.  .  .  . 
If  it  begood  law  that  the  fllneas  of  Ibe  locality 
prevents  tbe  carrying  on  of  an  offenaiTe  inuu 
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from  bdag  an  actionable  nuisance,  it  appear* 
necesBBrilf  lo  follow  that  tbU  must  be  a  rea- 
soDBble  use  of  tbe  land.  But  If  it  la  not  good 
law,  and  If  tbe  true  doctrine  ia  that,  whenever, 
takinfr  all  thecircumstaDcesintoconsfdereiion, 
incluaing  tbe  nature  and  extent  of  the  plain- 
ttfTa  enjojment  before  the  acta  complained  of, 
tbe  annoyance  ia  aufflciently  great  to  amount 
to  a  nuisance  according  to  the  ordinary  rule  of 
law,  an  action  will  lie,  whatever  tbe  locality 
may  be,  then  anrely  tbe  Jury  cannot  be  asked 
whether  tbe  causing  of  the  nuisance  waa  a  rea- 
aonabie  use  of  tbe  land." 

Tlia  question  was  again  fully  conddered  in 
Tipping  v.  8t.  neUn'iSm^Uvg  Oo.,aBeBt,&8. 
608,  wbere  an  action  was  brought  for  a  nuf- 
aance,  caused  by  noxious  vapors  proceeding 
from  the  smelting  works  of  tbe  defeodant,  and, 
tbe  verdict  being  for  plaiolifT,  a  motion  was 
made  for  a  new  trial,  on  tbe  ground  of  misdi- 
rection by  Mellor,  J.,  before  whom  tbe  case 
was  triea  at  tbe  Liverpool  Summer  Amlzea  la 
1B6B.  In  overruling  tbe  motion  Cockbum, 
Ch.  J.,  said:  "Tbe  direction  of  my  brother 
Vellor  cannot  be  found  fault  with,  if  looked  at 
by  Uie  light  of  tbe  majority  of  the  jndyea  of 
the  Exchequer  Chamber,  in  Bamford  v.  Tvm- 
lev.  That  decision  overruled  tbe  previous  one 
of  the  Common  Pleas  in  EeU  v.  Barloa,  and 
eatablishes  that  where  a  cause  of  nuisance  ia 
sought  to  be  made  out.  It  is  not  a  right  ques- 
tion to  put  to  the  Jury,  to  say  whether  the 
place  wbere  tbe  act  was  done  was  a  proper  and 
convenient  one  for  the  purpose,  or  whether  the 
doing  it  in  that  place  was  a  reasonable  use  by 
the  oefcndantof  his  own  land." 

An  appeal  was  then  taken  to  tiie  House  of 
Lords,  and  in  bis  argument  Sir  Roundell  Pal- 
mer contended  thai  the  learned  Judge  who 
tried  the  caae  bad  misditecUd  tbe  Jury,  inas- 
much as  sensible  discomfort  from  carrying  on 
a  necessary  trade  in  an  ordinary  and  proper 
manner  and  in  a  convenient  and  suitable  local- 
ity was  not  an  actionable  Iniury. 

Tbe  Lord  Chancellor:  "It  is  said  that  inas- 
much aa  this  copper  smelting  i«  carried  on  in 
wbat  the  appellant  contends  is  a  fit  place.  It 
may  becarried  on  with  Impunity,  although  the 
result  may  be  tbe  utter  destruction  of  the  value 
of  the  plainiiCI'a  property.  I  apprehend  that 
that  is  not  the  meaning  of  the  word  'suitable' 
or  the  meaning  of  the  word  'convenient'  when 
the  law  is  laid  down  on  the  subject.  The  word 
'suitable'  unquestionably  cannot  carry  with  it 
this  consequence — that  a  trade  may  be  carried 
on  In  a  particular  locality,  tbe  consequence  of 
which  trade  may  be  Injury  and  destruction  to 
the  neigbborlnii  property.  Of  course  I  except 
the  cases  wbere  any  prescriptive  right  has  tlcen 
»cquired  by  a  lenMbened  use  of  the  place." 

Lord  Cranworlh  said:  "I  have  always  un- 
derstood that  the  proper  question  was,  and  I 
cannot  do  better  tnan  adont  tbe  language  of 
Mr.  Jiutite  Mellor:  'It  must  be  plain  that  a 
person  iising  a  lime-kiln  or  other  works,  which 
emit  noxious  vapors,  may  not  do  an  actiona- 


tlooable  iDJory  to  another  is  not  in  the  mean- 
ing of  the  law  a  convenient  place.' " 

Bo  we  take  the  law  to  be  well  settled  that  In 
■Gtlona  of  this  kind  tbe  question  whether  the 
idace  where  the  tradeor  business  is  carried  on 
9L.I1.A. 
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U  a  proper  and  convenient  place  for  tbe  pur- 
pose, or  whether  the  use  by  the  defendant  of 
his  own  land  Is,  under  the  drcumstancea,  a 
reasonable  use,  are  queations  which  ought  not 
to  be  submitted  to  the  Ending  of  tiie  Jury. 

We  fully  agree  that  Id  actions  of  this  bind 
tbe  law  does  not  regard  trifling  Inconveniences; 
that  everything  must  be  looked  at  from  a  rea- 
sonable point  of  view;  that  in  det«rmiDing  the 
question  of  nuissQce  In  such  cases  Ibe  locality 
and  all  the  surrounding  circumstances  should 
be  talcen  into  consideration i  and  ihat  where  ex- 
pensive works  have  been  erected  and  carried  on, 
which  are  useful  and  needful  to  the  public, 
pnsons  must  not  stand  on  extreme  rights  and 
bring  actions  in  respect  of  ever;  trifling  annoy- 
ance; otherwise  business  Could  not  be  carried 
on  in  sutdi  places.  But  still,  if  the  result  of 
the  trade  or  buslnesa  thus  carried  on  is  such  aa 
to  interfere  with  tbe  physical  comfort  by  an- 
other of  bis  property,  or  such  aa  to  occasion 
substantial  injury  to  tbe  property  Itself,  there 
la  wrong  to  toe  neighboring  owner,  for  which 
an  action  will  lie.  TippiTig  v.  St.  Heien't 
SrMlling  CSj.  II  H.  L,  Cas,  M8. 

But  then  It  Is  said  there  was  a  fertiliier  fac- 
tory on  the  lot  on  which  the  appellant'a  works 
are  now  erected,  and  that  this  factory  was  used 
for  the  msnutacture  of  sulphuric  acid  and  fer- 


complain  because  he  "came  to  the  nuisance." 
But  this  constitutes  no  defense  in  this  action. 
If  the  appellant  had  acquired  a  prescriptive 
right,  that  Is  to  say,  a  user  of  the  ploce  for 
twenty  years,  that  would  present  a  different 
queatjon.  But  no  such  right  is  claimed  in  this 
case.  And  that  being  so,  the  appellant  bvl  no 
right  to  erect  works  which  would  be  a  nuisance 
to  the  ad^ining  land  owned  by  the  plaintiff, 
and  thus  measurably  control  tbe  uses  to  which 
tbe  plainlifTs  land  may  in  the  future  be  sub- 

Sect.  It  could  not,  by  the  use  of  ils  own  land, 
leprive  the  plaintiff  of  the  lawful  use  of  bl* 
property. 

'The  question  of  coming  to  a  nuisance  waa 
fully  considered  In  Bliit  v.  Ball,  i  Biog.  N.  C. 
188,  where,  in  an  actton  for  a  nuisance  aridng 
from  carrring  on  the  bntiness  of  making  can- 
dles, the  aefeDdant  pleaded  that  he  had  carried 
on  his  business  at  the  same  place,  in  the  same 
manner  and  to  the  same  extent  three  years  be- 
fore the  plaintifl  became  possessed  of  bis  mes- 
suage. In  sustaining  the  demurrer  to  this  plea 
Tindal,  CTirjf  Jattiee,  says:  "That  is  no  an- 
swer to  the  complaint  In  tbe  declaration;  for 
the  plaintiff  came  to  the  bouse  be  now  occu- 
pies with  all  the  rigbla  which  the  common  law 
affords,  and  one  of  them  is  a  right  to  whole- 
some air.  Unless  the  defendant  shows  a  pre- 
scriptive right  to  carry  on  his  business  the  plajn- 


C.  134,  said  that  tbe  defendant  should  at  If 
have  alleged  a  holding  of  twenty  years'  dura- 
tion; here  he  does  not  go  beyond  three. 

And  In  Crump  v.  Lampert,  L.  R.  8  Eq.  Caa. 
407,  "Whether one," sa^sZ-ordRomilly," 


r  Ihe 


obim 


still  retains  his  right  to  have  the  air  that  p 
over  bis  land  pure  and  unpolluted." 

And  BO  in  Tipping  v.  .St.  HeUn'i  Sm^Hrtg  Oo.. 
L.  R.  1  Ch.  App.  66,  Vict  ClianaUor  Pagewood 


bdd  tlMl  the  fact  that  the  fdaluUB  bul  come 
to  the  Duisance  did  Dot  diseotlUe  him  to  relief 
In  equity. 

It  docs  not  teem  to  lu,  therefore,  that  the 
defeadnot  has  any  reason  lo  complain  of  the 
teveral  Instructions  granted  by  the  conrl  at  the 
request  of  the  plolotlS,  or  to  the  refusal  of  Its 
own  prayers.  It  there  was  nny  error  on  the 
part  of  the  court  it  was  perhaps  in  granting 
the  defendaut'i  fifth  prayer,  lo  which,  how- 
ever, we  take  'It  for  muted  the  defendant 
Company  maius  no  ob^ctlon.  Now  as  to  the 
evidence  offered  in  the  first  exreplion,  it  does 
not  teem  to  us  that  the  fact  that  fSOO.OOO  had 
tieeo  invested  in  other  fertilizer  factories  in  the 
neighborhood  could  have  any  bearing  upon  the 
Issuea  before  the  Jun.  The  defendant  ^ad  al- 
ready proved  that  there  was  a  number  of  fer- 
tilizer factories  in  the  neighborhood,  and  had 
offered  erideecB  lending  to  prove  that  the  nui- 
sance complained  of  was  caused  by  these  fac- 
tories. Buch  evidence  as  this  was  admissible 
and  proper  evidence.  But  ibe  fact  that  |000,000 
had  been  invested  in  other  works  in  the  neigh 


tmrhood  oould  not  In  any  mannei  affect  tba 
plaintifTs  tight  to  recover. 

The  only  effect  of  such  evidence,  it  seems  to 
US,  would  be  to  show  what  loss  or  injury  tba 
owners  of  these  factories  might  surtam  ii  tba 
business  carried  on  by  them  should  be  found 
to  be  a  nuisance.  But  that  was  not  a  question 
for  the  consideration  of  the  Jury.  The  law  in 
cases  of  this  kind  will  not  undertake  to  tialaoca 
the  difference  Im- 


having  its  trade  and  busiDeas  as  now  carried  on 
tieing  found  lo  be  a  nuisance.  No  one  has  a 
right  lo  erect  works  which  are  a  nuisance  to  a 
neighboring  owner,  and  then  say  he  has  ex- 
pended large  sums  of  money  Id  the  erection  of 
his  works  while  the  eeigbboring  property  fa 
comparatively  of  little  value.  The  nei^bbor- 
ing  owneris  entitled  to  the  reasonable  and  com- 
turtable  ecioymcutof  his  property,  and  if  hts 
rights  In  this  respect  are  invadc-d.  be  ia  entitled 
to  the  protection  of  the  law,  let  the  Codsb- 
quences  be  what  they  may. 
Judgment  afflmud. 
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Aitbnr  L.  CLARK  et  at.,  F^t.  in  Err,, 

V. 

Joseph  F.  LINDSET. 

(IT  Ohio  St. J 

*1.  Where  a  person  seised  of  Imnda  as 
tanaat  la  dower  aes'leeta  to  pajr  the 
taxes  thereon  so  Ions  that  the;  are  sold  for  the 
payment  of  taxes.  If  one  of  several  tenants  In 
common  of  the  remalader  In  fee  of  such  lands 
purobase  the  lands  at  the  tax  sale,  the  nurohaaa 
will  be  held  to  Inure  to  the  benefit  of  aU  tba  oo- 
lanaDts  In  remaloder. 
•Head  notes  bj  the  Cohbt. 


win  be  entitled  to  ooatribnttoa  (ram  hts 
oo-tenanla.  toward  the  ooat  and  expanse  luouned 
m  the  purohaso  of  tbe  tax  UUe, 
(Jane  £7.  USa) 

ERROR  to  the  Ctrcnlt  Court  for  Marion 
Ckjunty  to  review  a  Judgment  revcrEms  a 
judgment  of  the  Court  of  Common  Pleas  In  tft- 
vor  of  defendant*  in  an  action  brooght  lo  reach 
the  alleged  interest  of  a  Judgment  debtor  is 
certain  real  estate.    Jffirmed. 


Dora.— TVnant  <n  comtntm  cannot  oiwrt  oduTM 
claim  bir  paifment  a}  toxtt. 
The  principle  of  equltr,  that  a  tenant  In  oommon* 
JolDt  tenant  or  parcener  belos  In  posseaalon.  can- 
not purchase  and  aseert  an  adverse  clafm  to  tbe 
]olnt  claim,  ^rowg  out  of  the  privity  betweeo  them, 
and  iDculcatcH  ffood  faith.  Soeed  v.  Atherton,  S 
Dana,  818,8*  Am,  Deo.  72;  Wunderlloh  v.  Kels.  81 
Bun,  S;  Tenable  v.  Beaucbamp,  i  Dana,  824;  Hol- 
ridire  r.  Qllleeple,  a  Johns.  Ch.  80, 1  N.  T.  Ch.  L.  ed. 

A  tenant  In  common,  by  the  pafment  of  taxes  On 
the  land  to  save  her  Interest  from  forfeiture,  wlUi- 
out  an;  sale  of  the  land  for  taxes,  acquires  no  rlg-ht 
to  a  ben  on  the  land  for  relmburaemen^of  an;  pan 
of  the  amount  so  paid,  eapedall;  where  there  was 
no  reason  wb;,  upon  ber  application,  aba  oould  not 
have  had  her  Interest  taxed  seporatei;.   Preston  v- 

wnsht,  SI  Me.  aoei 

i)l0ht  lo  rHmhunement  Iiv  contrtbutton  among  ee- 
lenonts. 
Where  land  Is  owned  b;  tenants  m  common  a  pnr- 
otaase  b;  one  gives  him  no  other  or  greater  Intereet 
than  be  held  before,  exoept  tJiat  he  has  a  claim 
upon  the  other*  for  relmlnirsement  acoordlns  to 
tlielr  respective  shares.  Baker  v.  Whiting,  8  Sumo. 
ITS:  Downer  r.  Smith,  88  Tt  W;  Wlllszd  r.  Btrons, 
•  L.R.A. 


U  TL  set-.  Lloyd  T.  Lynch,  tS  Pa.  US;  Maul  v.  Bider, 
a  PsLSn;  Davis  v.  Kins,  S7  Pa.  ail  UarrlKiQ  v. 
Barrlson,  5S  Ulofa.  ITfc  Allan  r.  Poole,  M  Miss.  81% 
Ptatt  V.  Bt.  Clair,  S  Ohio,  iSn-.  Buech  v.  Btision,  n 
m.  8tf;  Braoken  v.  Cooper,  eo  111  ££1:  Choteau  v. 
Jones.  11  111.  BEE;  Brown  v.  Hogle.  SO  III.  IIV;  Chlok< 
erlng  v.  Fiille.  38  UL  8tS:  'Weaia  v.  Van  Meter,  tt 
Iowa,  1^;  Fallon  v.  Cbldester,  a  Iowa.  SSa-.  Shell  v. 
Walker.  U  Iowa,  BBS;  Conn  r.  Conn.  &B  Iowa,  T<T; 
Page  V.  Webster,  8  MIcb.  JOB;  Butler  v.  Foner,  IS 
Mloh.  282;  Cooley  v. Waterman.  16  Mloh.  8M;  Dubota 
V.  Camuan,  24  MIob.  360;  f  helan  v.  Boylan.  S  Wla. 
B7S;  Slate  V.  WlUlston,  20  Wis.  330:  Black.  Toi  Titles 
m.  171 

A  tenant  In  oommon,  who  pays  olf  a  lien  agsliiat 
the  Joint  property,  la  entitled  (o  ooDtrlbutlon  troa 
his  oo-teoants;  sod  to  order  (o  enforce  such  oootrt- 
buUon  he  has  an  equitable  Uen  against  tbeir  Intar- 
eels.  of  tbe  seme  character  as  that  which  he  has  re- 
moved.   Moon  V,  JennlnnB.  llSInd.  tM. 

One  who  redeems  property  from  a  tax  sale.  In 
which  property  he  afterwards  l>eoomesa  tennDtln 
oommon.  Ia  entitled  to  bare  the  Jieo  kept  alive  ai 
against  his  oo-tenant.  uoUl  the  latter  ahaU  have 
paid  his  share  of  the  taxes.  Burley  v.  Hurley. 
B  L.  a  A.  172,  and  note,  U8  Mass.  4M:  WatUns 
▼.   Baton,  30  He.  SSL   Bee  Biowa  *,  Pool,  peM, 
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Vr.  ClMk,  Arthur  h.  Clark,  C.  P.  8el 
Sunn  £.  Seffner,  his  wife,  alleging  that  on  the 
SOth  daj  of  June,  18U4,  he  caused  a  transcript 
ot  judgment  wbicb  be  bad  recovered  against 
nid  J.  W.  Clark,  before  a  Justice  ol  the  peace, 
to  be  filed  In  the  office  ot  Ihe  clerk  of  Uie  Couit 
of  Common  Pleaa  of  Harioo  Count;,  and  tbere- 
nfter  caused  an  execution  to  be  Mued  upon 
fucb  judEmeDt,  and  a  lerj  to  be  made  on  the 
ucdlTlded  iaterest  ot  the  dereodant,  J.  W. 
Clark,  In  the  following  described  real  estate, 
^tuate  in  the  Countv  of  Marlon,  and  Btate  of 
Ohio,  to  wit :  loia  Noa,  SU  and  100  In  the  Vil- 
lage of  Marion.  That  (aid  Judgment  became 
«Uen  upon  the  real  estate  abore  described, 
,  fTom  the  SOth  day  of  June,  18S4,  the  daj  of 
the  filing  of  the  tronicript;  and  that  there  waa 
due  the  plaintiff,  at  the  fliing  of  the  petition, 
on  Mid  judgment,  from  J.  W.  Clark,  the  »um 
of  $fiI4.)U>,  with  ioteiest  acd  cosU;  that  Arthur 
L.  Clark,  C.  P.  Seffner  and  Susan  E.  Seftner 
claimed  acme  Interest  in  said  piemises,  and  the 
ptainliS  therefore  prayed  that  they  he  required 
to  set  forth  wbat  claim,  if  anj,  they  bad  in  and 
to  the  premises;  that  such  claim  be  declared 
ButMeqnentto  that  of  the  plaintiff;  that  the  In- 
terest of  J.  W.  Clark  In  the  premises  be  sold, 
and  out  of  the  proceeds  the  plainiifT  be  paid 
the  amount  of  his  judgment,  with  interest  and 
costs,  and  all  proper  relief. 

J.  W.  Clark  was  in  default  for  answer  and 
demurrer.  Arthur  L.  Clark,  0.  F.  Seffner  and 
Susan  E.  SeScar  filed  a  joint  anawer,  in  which 
It  was  averred  that,  before  said  levj,  lot  num- 
ber 80  was  dulv  sold  for  nonrayment  of  taxes, 
to  Arthur  L.  (Jlark  and  C.  F.   Seffner.     The 

Slaintift  replied,  alleging  that  when  lot  number 
)  became  delinquent  tot  taxes,  and  was  pur- 
chased by  Arthur  L.  Clark  and  C.  F.  Seffner, 
the  interest  therein  of  J.  W.  Clark  was  held 
by  the  purchasers  in  trust  for  J.  W.  Clark,  and 
subject  to  bis  debts.  The  death  of  C.  F.  Seff- 
ner waa  tbereafier  snegested,  and  It  was  or 
dered  that  Susan  K  S^oer,  as  the  executrix  of 
his  last  wQ]  and  testament,  be  made  a  party 
defendant.  The  cause  afterward*  came  on  to 
be  beard;  the  court  found  for  the  defendants, 
and  the  plalntUC's  petition  was  dismissed  at  bis 
coaU.  The  cause  was  appealed  by  the  plaintlS 
to  the  circuit  coiut,  and  on  the  18th  day  of  Sep- 
tember, at  the  September  Term,  1887,  the  fol- 
lowing entry  was  made  on  the  journal  of  the 
circuit  court,  to  wit; 

"  This  day  this  cause  came  on  to  be  heard 
upon  the  petition  of  the  plaintiff,  the  Joint  an- 
swer of  Arthur  L.  Clark,  C,  F.  Seffner  and 
Susan  £.  Seffner,  defendants,  and  the  reply  of 
plaintiff  thereto,  and  the  evideuce.and  was  ar- 
gued by  counsel;  on  coneideration  whereof, 
and  the  court  being  duly  advised  in  the  prem- 
ises, and  on  request  of  the  defendants,  Artliur 
L.  Clark,  Susan  £.  Seffoer,  executrix  of  the 
lart  will  of  C.  F.  Seffner,  deceased,  and  Susac 
E.  Seffner,  that  Its  conclusions  of  fact  be  sepa- 
rately stated  from  Its  conctualons  of  law,  find 
and  state  as  its  conclusions  of  fact:  that  said 
1.  W.  Clark,  being  in  default  for  answer  and 
demurrer,  the  petition  as  to  him  is  taken  as 
COufi«sed  to  be  true;  thsC  the  plaintiff  obtained 
Judgment  agnlnst  tbe  defendant  J.  W.  Clark, 
as  alleged  In  his  petition,  on  June  II,  167)1,  and 
9L.R.  A. 


that  tbe  Mme  remains  In  full  force,  unreversed 
and  UDsatisfied;  that  on  the  ISth  dav of  Febru- 
ary, 188S,  the  plaintiff  obtained  a  levy  of  an 
execution  nnder  said  Judgment  on  the  follow- 
ing described  real  estate,  in  Marion  Coun^, 
Ohio,  to  wit:  lots  numbers  eighty-nine  (89) 
and  one  hundred  (lOOX  In  tbe  Village  of  Ma- 
rion; tbat  tbe  defendant,  J.  W.  Clark,  did  not 
then,  nor  at  any  time  sicce  tbe  rendition 
of  said  judgment,  have  any  fnterest  In  said  lot 
number  one  hundred  (100);  that  said  lot  num- 
ber eighty-nine  (SO)  was  set  off  and  ssaigned  in 
Earlitlon  to  Isabel  Clark,  as  and  for  her  dower 
I  the  lands  of  John  G.  Clark,  deceased,  the 
father  of  said  J.  W.  Clark,  ArthurL.  Clark  and 
Susan  E.  Seffner,  subject  to  tbe  dower  estato 
of  tafd  Isabel  Clark;  that  said  Isabel  Clark  so 
held  and  occufned  the  iMme  until  sbe  luSered 
the  same  to  go  dellnqnent  for  taxes  tor  the 
yean  1870  and  1876;  Oiat  s^  lot  eighty-nine 
(80)  was  duly  sold  for  tbe  taxes  for  the  yean 
I875andl876,  by  tbe  auditor  of  Mnrton  County, 
Ohio,  to  the  defendants  Arthur  L.  Clark  and  C. 
F.  Seffner,  tbe  husband  of  Susan  E,  Seffner; 
that  on  tbe  a4th  day  of  April,  1883,  the  said 
auditor  executed  and  delivered  to  the  said 
Arthur  L.  Clark  and  C.  F.  Seffner  a  deed 
In  fee  simple  of  said  lot,  wblcb  was  left  for  rec- 
ord April  26,  1882,  and  recorded  In  volume  24, 
""  of  the  records  of  deeds  of   Marlon 


cution  of  said  deed,  and  have  not  redeemed  or 
offered  to  redeem  said  premises,  nor  have  Uia 
said  Arthur  L.  Clark,  or  said  C.  F.  Seffner, 
demanded  such  redemplion;  that  said  widow, 
Isabel  Clark,  died  Juoe  13, 1884;  that  said  de- 
fendant C.  F.  Seffoer  was  the  husband  of  uld 
Susan  B.  Seffner,  and  said  J.  W.  Clark,  Arthur 
L.  Clark  and  Susan  E.  Seffner  were  the  onlv 
hein-at-law  ot  said  John  Q.  Clark,  deceased. 
And  as  conclusions  of  law  upon  the  above  facts 
tbe  court  find  that  said  Arthur  L.  Clark  and 
C.  F.  Seffner  hold  said  aadiior's  deed  in  trust 
for  said  J.  W.  Clark,  Arthur  L.  Clark  and  Su- 
ssn  E  Seffner,  and  that  said  J.  W.  Clark  is  the 
owner  of  one-third  part  of  said  lot  nnmber 
eighty-nine  (80),  subject  to  an  account  for  taxes 
pSd  by  said  Arthur  L.  Clark  andC.  F.  Seffner, 
and  for  repain.  If  any  were  made  by  Ibem,  and 
alsoentitled  to  an  account  of  the  rents  thereof; 
that  said  plaintiff  baa  a  lien  on  the  In  teres  t  of  said 
J.  W.  Clark,  by  virtue  of  the  judgment  afore- 
said ;  that  there  is  now  due  thereon,  on  the  20tb 
day  of  January,  1867,  for  principal  sod  Inter- 
est, the  sum  of  five  hundred  and  forty  dollars 
Bcd  ninety-nine  cents  ((540.96).  It  Is  tnerefore 
ordered  that,  unless  taid  defendant  J.W.  Clark 
pay,  OTcause  to  t>e  paid,  the  said  sum,  with  in- 
terest thereon  from  this  date,  and  the  costs 
herein,  that  the  Intereal  of  thesaid  J.  W.  Clark 
In  said  premises,  viz.:  the  one  undivided  third 
part  of  said  lot  number  eighiy-nine  (8B),  in  the 
Village  of  Marlon,  Marion  County,  Ohio,  bo 
appraised,  advertised  and  sold  as  upon  execu- 
tion, and  that  an  order  issue  from  this  court  to 
tbe  sheriff  ot  Marion  County,  Ohio,  command- 
ing him  to  so  appraise,  advertise  and  sell  tbe 
same,  and  to  brlag  the  proceeds  Into  this  court 
for  further  order.  And  It  la  further  ordered 
that  the  defendants  Arthur  L.  Clark,  Susan  B. 
Seffner,  executrix  of  tbe  last  will  of  C.  F.  Seff- 
ner, deceased,  and  Susan  B.  Seffner  hareleava 


ises,  aoa  [Dat  tue  piainim  asve  leave  to  reply 

To  reverse  thedeciceof  tbe  circuit  court,  tbis 

Eri>ceeding  In  error  is  prosecuted  by  Arthur  L. 
lark  and  Susan  G.  Beffner,  for  herself  and  as 
executrix  of  tbe  last  nilland  testameDt  of  (J. 
F.  BeSner,  deceased. 


DlekautB,  J.,  delivered  the  opiuiou  of  the 


«  tbereoD,  «o  long  that  eucb  landa 
be  sold  for  Ihe  payneut  of  taxes,  aud  ahall  not 
wilbiu  one  year  afier  such  Bale  redeem  the  same, 
accordiug  to  law,  tiuch  person  aball  forfeit  to 
tbe  person  or  persons  next  entitled  bo  such 
lands  in  remainder  or  reversion  all  the  estate 
wbich  be  or  slip,  so  neglecting,  may  have  in 
such  lands;  and  the  remainderman  or  rever- 
■ioner  ma;  redeem  such  lands  in  tbe  same  man- 
aer  that  other  lands  may  be  redeemed  after 
having  been  sold  for  taxes. 
Lot  number  89  was  set  off  and  assigned,  Id 

KrtiCioD,  to  Isabel  Clark  for  her  dower  in  the 
ida  of  her  deceased  husband,  John  G.  Clark, 
and  subject  to  her  dower  estate;  J,  W.  Clarlt, 
Arthur  L.  Clark  and  Susan  E.  Beffner,  cbil- 
drea  and  only  beira-at-law  of  John  O.  Clark, 
bad  a  vested  remainder  tn  fee  in  the  land,  as 
tenants  in  common.  When  the  dowress  suf- 
fered tbe  land  to  berome  delinquent  for  taxes, 
and  to  be  sold,  and  failed  to  r^ecm  the  same 
wilbin  one  year  after  sale,  she  forfeited  ber  es- 
tate to  those  entitled  in  remainder.  From  such 
forfeiture  no  benefit  could  have  accrued  to  Ibe 
remaindermen,  if  tbe  land  had  been  purchased 
by  strangeta,  and  tbe  remaindermen  bad  neg- 
lected to  redeem  within  the  statutory  period  of 
two  years.  Bui  the  purchasers  at  the  tax  sale 
were  Arthur  Xi.  Clark,  one  of  the  tenants  in 
common,  and  C.  F.  Seffner,  the  husband  of 
one  of  the  tenants  in  common,  and,  under  the 
deed  of  conveyance  from  the  audilor,  the  pur- 
chasers held  the  premises  disincumbered  from 
tbe  dower  Interest. 

Tbe  auditor's  deed  nnder  tbe  Statute  vests 
In  the  grantee,  his  heirs  and  assigns,  "a  good 
and  valid  title,  both  in  law  and  equity;"  but  the 
question  arises,  whether,  by  virtue  of  the  tax 
Bale  and  auditor'a  deed,  J.  W.  Clark  was  de- 
vested of  all  interest  in  tbe  land,  upon  bis  fail- 
ure to  redeem  his  Beparate  interest  from  his 
co-tenants,  within  two  years.  In  our  view.  Ibe 
relations  existing  between  tenants  in  common 
— whether  in  possession  of  the  property  or  en- 
titled to  an  estate  In  remainder — is  of  a  nature 
to  preclude  such  a  result.  Just  dealing  and 
tbe  conddence  necessarily  reposed  In  each  other 
would  sugsest  that  ownera  In  common  of  real 
estate  should  consult  for  the  mutual  beneSt. 
While  one  should  do  no  act  intentionally  to  the 
detriment  of  the  other,  good  faith  should  with- 
hold him  from  all  action,  in  reference  to  the 
common  property,  that  would  work  exclusively 
to  his  own  advantage. 

The  Supreme  Court  of  Tennessee,  tn  TitdaU 
9L.aA. 


mon,  correctiv  savs:       leoauts  in  __. 

descent  are  placed  in  a  confidential  relation  to 
each  other,  by  operation  of  law,  as  to  joint 
property,  and  the  same  duties  are  imposed  as 
If  a  Joint  trust  were  created  by  contract  be- 
tween tbem,  or  the  act  of  a  third  party.  Being 
associated  in  intereet  as  tenants  in  common  by 
descent,  an  implied  obliiraLion  exists  to  sustain 
tbe  common  intereet.  The  reciprocal  obliga- 
tion will  be  vindicated  and  enforced  in  a  court 
of  equity,  as  a  imst.  These  relations  of  trust 
and  confidence  hind  all  to  put  forth  their  best 
exertions,  and  to  embrace  every  opportunity  to 
protect  and  secure  tht  common  interest,  and 
forbid  Ibe  asaumpUoa  of  a  hostile  attitude  by 
either.  Nor  is  that  trust  and  confidence  thai 
should  exist  between  owners  In  common  lo  be 
diminished,  because  they  happen  not  to  be  in 
present  possession  of  Ihe  estate  in  common,  bat 
are  tenants  in  remainder,  awaiting  the  terming- 
lion  of  tbe  precedent  particular  estate." 

From  the  facts  as  disclosed  by  tbe  record, 
we  think  that  Arthur  L.  Clark  and  C.  F.  Seff- 
ner, in  making  the  purchase  at  the  tax  sale, 
stood  in  B  fiduciary  capacity,  and  held  the  au- 
ditor's deed  in  trust  for  J.  W.  Clark,  Artbur  L. 
Clark  and  Susan  B.  Seffner.  Jl  is  aaid,  how- 
ever, thai  BO  far  as  C.  F.  Seffner  was  concerned, 
it  was  a  purchase  by  a  straoger,  and  not  by  ft 
tenant  in  common.  But  though  there  may  be 
a  purchase  at  a  tax  sale  by  one  not  then  a  co- 
tenant,  yet.  If  he  be  the  agent  of  one  of  tbe  co- 
tenants,  or  otherwise  occupies  a  confidential 
relation  to  one  of  tbem,  his  purchase  will  gen- 
erally be  allowed  no  further  effect  iban  if  nada 
by  his  principal.  This  rule,  it  is  said  by  Mr. 
Freeman,  in  his  treatise  on  Co-tenancy,  ^  158, 
has  probably  been  enforced  to  prevent  co- 
tenants  from  elnding  the  force  of  tbe  prohibi- 
tion against  their  acquisition  of  and  enforce- 
ment of  a  hostile  title,  by  colluding  with  thetr 
agents  and  others  occupying  confidential  rela- 
tions with  them.  And  in  Lee  v.  ^b«.  6  iWa, 
173,  it  was  decided  that  the  husband  of  a  co- 
heiress, who  had  purchased  an  outstanding 
incumbrance  on  tbe  lands  of  the  heirs,  Ehoula 
be  held  to  have  purchased  for  the  benefit  of  all 
the  tenants,  upon  condition  only  that  Uiey 
sbotild  contribule  their  respective  proportion  of 
tbe  coaiideralion  actually  paid  for  the  incum- 
brance. 

Recognldng  tbe  rule  that  prohtblls  one  ten- 
ant in  common  from  buying  m  an  outstanding 
adverse  title  for  bis  exclusive  benefit,  ana 
which  holds  It  to  Inure  to  the  benefit  of  his  co- 
tenaois,  at  their  option,  the  Supreme  Court  of 
the  United  States,  in  RolfiiMll  v.  Jkwea,  67  U. 
B.  Z  Black,  61S  [17  L.  ed.  .30S],  applied  the 
rule  to  the  case  of  apurcbaseof  an  outstanding 
interest  by  a  husband  of  one  of  the  tenants  in 
,  who  held  the  property  as  heirs  of  a 
ancestor;  and  It  was  there  recognized 
and  considered  that  the  rule  was  based  on  a 
communltyof  interest  in  a  common  title,  which 
created  such  a  relation  of  trust  and  conSdeoct 
between  tbe  parlies  that  it  would  t>e  inequitable 
to  permit  one  of  tbem  lo  do  anything  to  Ibe 
prejudice  of  the  other,  in  reference  lo  llM 
property  so  situated. 

It  is  manifest  that  if  a  tenant  in  common,  lit 
whom  a  co-tenant  and  iolnt  beb  repoM*  con. 
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fldenoe,  could,  br  aUowlng  the  common  prop- 
«nj  to  become  aeUnqaent  for  laxes,  and  tbea 
purchuliig  the  same  U  lax  aale,  become  the 
BbM>1iileowDera*aKaiDst  bUco-teDKDts,  (oond 
policy  would  saDclfoii  the  rejection  of  such  a 
rule.  By  boldlog  the  pnrchBser  to  be  a  trustee 
of  the  title  tor  (be  benefit  of  all  the  owners  In 
common,  the  oo-tcDant  mlgbt  be  protected  In 
his  rigbta.  But  that  protection  nouM  be  takeo 
away  if  tbe  tenant  in  common,  after  suSerinB 
the  property  to  be  sold  for  the  DonpajrmeDt  of 
taiea,  could,  b;  buying  it  In  at  las  aale  Id  the 
name  of  the  huiband.  escape  tbe  obligations  of 
a  trustee,  and  absorb  the  lotereet  of  the  co- 


tenant  in  common  will  not  be  permitted  to  as- 
sert Bgainst  h!a  co-tenant  a  title  acquiied  bj  blm 
at  a  Bale  for  taxes  imposed  on  tbe  joint  prop- 
city.  Tbe  porcbase  In  such  case  will  be  held 
to  umra  to  the  benefit  of  tbe  joint  owners.  A. 
tenant  In  common  holds  a  wveral  icterest  In  tbe 
lands,  wbich  Is,  however,  so  far  Identical  with 
his  co-tenants'  interest  that.  In  all  mattera  af- 
fecting tbe  estate,  be  wlUberesaided  as  acting 
for  them  as  well  as  himself.  He  cannot, 
therefore,  as  the  owner  of  an  undivided  portion 
of  the  realty,  acquire  a  title  at  a  tax  sale  to  de- 
feat the  title  of  tbe  owners  of  other  portions, 
aod  whatever  interest  be  Hcqulrea  will  beslmpl; 
ft  trust  for  all  the  co-Ienants.  Wfore  v.  Vart 
Meter,  ii  Iowa,  128;  Fallon  v.  CAiduter.  46 
Iowa,  688;  Fage  v.  Webnitr,  8  Mich.  2BS;  Yen- 
able  V.  Beaucltamp.  8  Dana,  H&l;  Ohoteau  t. 
Joaa,  11  111.  300;  AUtn  v.  Poole,  S4  Miss.  828; 
Datit  V.  Eiruj,  87  Pa.  261. 

In  Van  Horiie  v.  Fonda.  S  Johns  Ch.  888.  1 
N.  T.  Cb.  L.  ed.  1118.  it  was  beld  that.  If  it  Is 
admitted  that  one  tenant  in  common  may,  in  a 
particular  case,  purcbsse  lu'an  outstanding 
tide,  tor  bis  own  benefit;  yet,  where  two  dev- 
isees are  in  possession  of  land,  under  an  Imper- 
fect title,  devised  to  them  by  their  common  an- 
cestor, one  of  tbem  cannot  buy  up  an  outstand- 
ing or  an  adverse  title,  to  disseise  or  expel  his 
co-tenani,  but  such  purchase  will  inure  to  tbeir 
common  benefit  suliject  lo  an  equal  contribu- 
tion to  the  expense.  In  the  coee  at  bar.  it  is 
aald  that  the  dowresa,  and  not  the  tensnls  in 
common,  were  In  actual  possession  of  the  land 
at  the  time  of  tbe  purchase  at  tax  sale.  But,  at 
common  law,  the  tenant  for  life  and  remain- 
derman in  fee  are  deemed  ao  closely  connected 
in  Interest  that,  if  in  tbe  flrstplace  an  estate  for 
life  is  created  or  carved  out  of  the  fee  and  Klven 
to  one  person,  and  the  residue  or  lemsinder  of 
It  Is  given  lo  another  person,  both  these  inter- 
ests are  Id  fact  only  one  estate.  2  Bl.  Com. 
cbap.  11;  3  Cruise,  Dig.  title  16,  chap.  1. 

The  lien  of  tbe  State  for  taxes  attached  to  the 
entire  estate,  and  all  tbe  proceedings  under  the 
Statute  forthe  sale  of  tbe  laud  for  nonpayment 
of  taxes  are  in  rem.  They  operate,  U  at  all, 
upon  tbe  land  itself,  and  not  merely  upon  tbe 
title  of  the  peraon  In  whose  name  it  may  have 
been  listed  tor  taxation.  Janet  v.  Lecort,  8 
Ohio  St.  480. 

Upon  the  sale  of  any  land  for  delinquent 
tasea.  the  Hen  which  the  State  baa  upon  theland 
for  taxea  then  due  Is  transferred  to  the  pur- 
chaser at  such  sale.  Rev.  Stat,  g  2880.  But 
if  tbe  puicliaaei  li  one  of  several  tenants  in 
9h.ILA. 


common  by  descent,  h«  should  not,  we  think, 
stand  In  an;  better  position  In  relation  to  hta 
co-tenants,  than  one  of  two  devisees  of  a  com- 
mon ancestor,  in  possession  under  an  impeifect 
title,  who  buys  up  an  outstanding  title  toexpel 
his  co-tenant.  Tbe  lien  of  tbe  Stale  for  taxes 
la  upon  the  common  property;  there  is  a  com- 
munity of  interest  in  the  preservation  of  the 
title,  and  the  purcbase  should  be  considered  aa 
made  for  tbe  common  protection.  Ortalnly 
the  inequitable  rule  abould  not  be  applied,  that, 
if  tbe  co-tenant  does  not  redeem  bis  separate 
eatate  within  two  years  after  the  aale,  all  bis 
interest  in  the  estate  shall  pass  to  the  purchasing 
tenant  in  common  aa  absolute  owner. 

Where  tbe  tenant  of  the  particular  estate  ii 
in  possession,  snd  one  tenant  in  common  of  the 
reminder  in  fee  purchases  tbe  land  when  sold 
for  taxes  at  delinquent  sale,  tbe  deed  of  con- 
veyance from  the  auditor,  wbich  the  Btainte 
provides  shall  vest  In  the  grantee  "  a  good  and 
valid  title,"  will  not,  in  our  judgment,  be  void, 
but  will  operate  for  tbe  beneOtof  alltbe  ownera 
in  common.  But,  it  is  laid  down  in  autborita- 
tive  decisions,  as  a  general  principle,  that  one 
who  ought  to  pay  tbe  lazes  on  property  cannot, 
by  omitting  to  do  so,  purchase  at  a  sale  of  the 
property  for  the  nonpavment  of  taxes,  and 
thereby  strengthen  his  tllle;  thst  the  deed  to 
him  will  convey  no  title;  snd  that  tbe  payment 
of  the  money  will  be  regarded  as  a  payment  of 
the  tax,  and  not  as  s  purchase  ot  tbe*prDperty. 
Middletoan  8av.  Bank  v.  Baeharaeh,  46  Conn. 
S18:  Biakt  t.  Eowe,  1  Aih.  806. 10  Am.  Dec. 
684.  note;  Johntton  v.  dmith,  TO  Ala.  118. 

In  Dmglat  v.  DangerJUld.  10  Ohio,  1S9,  It 
was  held  Uiat  one  In  possession  of  lands  claim- 
ing title,  and  (n  whose  name  it  is  listed  for  tax- 
ation, acquires  no  additional  Interest  by  suffer- 
ing the  land  to  bo  sold  for  taxes,  snd  purchas- 
ing the  same  himself,  Hitchcock,  J.,  m  deliv- 
ering the  opinion  of  the  court,  said;  "The  sale 
was  made  to  the  individual  in  whose  oamc  the 
land  was  taxed,  who  bad  it  in  possession,  snd 
who  claimed  to  be  the  owner — to  tbe  individual 
who,  under  the  circumstances  was  bound  to 
pay  tbe  lax.  and  who  did  in  fact  pay  it.  ,  ,  . 
In  our  view,  the  complainant  acquired  no  ad- 
ditional right  by  this  purcbase,  and  must  be 
held  to  be  in  the  same  situation  Ibst  he  would 
have  been  bad  be  paid  the  taxes  before  tbe  sale." 
It  is  contended,  however,  for  the  plaintiffs  in 
error,  that,  in  IbB  case  at  bar  the  remaindermen 
were  under  no  obligation  lo  pay  tbe  tax;  that 
tbetax  was  not  assessed  B^iosttbem;  and  that 
they  did  not  therefore  stand  in  the  position  of 

Krsons  who,  being  bound  to  pay  the  tax,  neg- 
;t  to  do  so,  and  buy  in  tbe  property  at  delin- 
Suent  tax  sale.  And  yet,  aa  said  by  tbe  court, 
1  MiddUtoten  8av.  Bank  v.  Baeharadi,  tupra: 
"  In  those  caws  in  wbich  there  is  a  direct  legal 
obligation  there  can  be  no  question  about  tna 
duty  to  pay  the  taxes.  But  other  parlies  may 
acquire  an  interest  In  real  estate  who  u * 


directly  responsible  lo  the  public  for  the  taxes, 
and  who  enter  Into  no  contract  in  respect  to 
them,  and  yet  may  be  so  situated  that  it  Is  their 


duty  to  pay  the  taxes,— for  instance,s  purchaser 
of  the  property  or  of  the  equity  of  redemption 
subject  to  a  tax  lien;  he  msy  be  compelled  to 

Ky  the  taxes  in  order  to  protect  hia  own  title, 
such  cases  it  is  for  bis  interest  to  do  lo. 
Necessity  and  interest  combine  lo  make  It,  lo  ■ 


broad  MiiM,  bb  duty  to  do  fo.  Bocb  a  psriv 
ordlDftril;  ODDOt  be  a  noicbaaerof  alaz  title. 
It  wBiBcconUnElybelathatBacbaracb  wasDot 
capable  of  purcDRsingBtataxsale,  and  that  Ibe 
deeds  to  btm  coDve;«d  do  title. 

And  Id  OhrMyt.  FUhtr,  OS  Cal.  EM.  It  was 
decUrtd  lobe  the  well-eettled  doctriae  tbat  ooe 
wbo  ia  uoder  a  moral  or  legal  obligation  (o  pay 
the  taxes  la  Dot  Id  a  poaltloD  v>  become  a  pur- 
chaser at  a  Bale  made  for  nich  taxes;  aod  that 
If  sucb  peTBon  permiLa  the  property  to  be  sold 
for  taxe«,  and  buja  it  in,  either  in  persoD  or 
'Indirectly  through  the  ageuc;  of  another,  be 
does  not  thereby  acquire  any  riEht  or  title  to  the 
properly,  but  bis  purchase  nlll  be  deemed  one 
moae  of  paylne  tbe  taxes. 

By  virtue  of  section  2854  of  the  Revised 
Statutes,  any  part  owner  who  shall  pay  the  lax 
on  the  whole  tract  or  tracts  of  which  be  is  part 
owner  shall  have  a  lien  on  the  shares  or  parts 
of  tbe  other  part  owners  for  tbe  tax  paid  iu  re- 
spect of  their  shares  or  parts.  And  upon  prin- 
ciples of  equity,  one  tenant  in  common  so 
maklDg  paymeDt  might  compel  a  just  contri- 


balion  toward  the  payment  of  tbe  amoaDt  ex- 
pended. The  circuit  court,  therefore,  did  not 
err  in  decreeing  that  J.  W.  Clark  was  the  owner 
of  the  one-tbira  part  of  tot  number  69,  subject 
to  an  account  for  taxes  paid  by  Arthur  L.  Clarlc 
and  C.  F.  SeSoer,  aad  for  repairs  that  nuy 
have  been  made  by  them,  but  was  entitled  ta 
an  account  of  the  rents  of  the  premises. 

Tbe  original  petitloD  prays  that  prioritlea 
may  tie  determined,  and  the  propertyaold,  and 
the  plalnilff  paid  the  amount  of  bis  Judgment 
out  of  the  proceeds,  with  a  prayer  for  geoasl 
relief.  Whether  tbe  judgment  debtor,  J.  W, 
Clark,  had  a  legal  interest  m  the  land  that  conid 
t)e  sold  OQ  execution  to  satisfy  tbe  judgment, 
or  only  an  equitable  Interest  that  was  not  ths 
subject  of  selKure  or  levy  under  an  execution 
at  law.  the  exception  taken  in  argument  by  tbe 
plninliff  in  error,  at  this  sta^  o?  the  proceed- 
ings, lo  the  form  of  the  origmal  action,  should 
not  avail  to  prevent  auch  interest  from  l>eing 
applied  in  satisrir-tion  of  the  claim  of  the  Judg- 
ment creditor,  and  the  judgment  of  the  OtreitU 
Ckmrl  Aovid  in  mir  opinion  be  ^fflrmed. 


AHKAN8AB  SUPREME  COURT. 


C.  T.  SHORT. 


I,  A  «Upnl»tton  Ut »  printed  (brm  npon 
Wblch  telecrapli  tatmmMg^m  are  re- 
quired to  b«  written  l>eIore  bemg  aocepted 
b;  tbe  oompany  for  transmlssloD,  ttiat  the  oom- 
pan7  Bball  not  be  liable  for  mlslakes  or  delays  in 
the  tnuiNalsgloD  or  delivery,  or  for  the  non- 
delivery of  unrepealed  messages,  beyond  tbe 
■mount  received  tor  sending  them,  la  contrary  to 
publla  policy  and  void  so  for  as  It  seeks  to  relieve 
ttie  oompany  from  liability  tor  the  negllKence  of 
ttself  or  IIS  servanla, 

Si  Fadlare  br  *  teU^ra.ph  compmAy  to 
tranemlt  and  deilver  a  ueasAge  in  tbe 
form  or  lanffuags  In  which  It  was  received  Is 
prima  facie  evidence  of  nevllgrenoe,  for  wbloh 
tbe  oompany  Is  Liable. 

8>  Tb«  meKanTe  of  damftg«s  for  ntllore 
to  dellveF  aa  w^tten  » tele^ra.ph  mes- 
■agw  nottfylng  a  irltoees  o(  the  day  the  case  Is 
■et  tor  trial,  and  dellvoriag  one  In  plaoe  tbereot- 
namins  a  day  so  much  earlier  that  upon  arriving 
■t  tbe  plaoe  of  trial  be  returns  home  to  await 
tbe  arrival  of  the  true  date,  is  bis  expenses  In 
going  to  and  retumlns'  from  the  place  of  trial 
and  tbe  value  of  the  time  loet.  Losses  resulting- 
trom  the  itoppsKe  of  bis  buslnees,  suoli  as  sala- 
rtee  of  men,  cost  of  keeplrir  teems  and  the  value 
of  their  jefvloee,  and  anUclpaled  proflu,  cannot 
be  recovered  unless  the  company  was  notified 


lOotober  18, 1890.) 

APPEAL  by  defeudant  from  a  judgmeDt  of 
the  Circuit  Court  for  Hempsiesd  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  defendant's  failure  to 
deliver  as  written  a  telegraph  message  received 
by  it  for  transmisdon.     Affirmed  vpan  eondi- 

The  factA  are  fully  stated  Id  tbe  opinion. 

Mr.  Oeor^  H.  Fearona,  for  appellant: 

The  slipulatioDln  the  telegraph  blank  against 
liability  for  errora  Id  uorepeated  messages  is 
valid.  A  telegraph  company  is  not  a  common 
carrier,  and  therefore  tbe  peculiar  liability  of 
a  common  carrier  does  not  exist  in  au  action 
involving  the  transmission  of  a  dispaicb. 

Southern  Exp.  Co.  v.  Caldwell.  68  U.  8.  21 
WaU.  afl4,  288.  2S  L.  ed.  558,  6&7;  Brum  v. 
United  State!  Teleg.  Oo.  48  M".  Y.  132;  We»ter» 
U.  Teleg.  Oo.  v.  Qtrew,  15  Mich.  635;  Edit  r. 
AmeHean  Teleg.  Co.  18  Allen,  226;  Ijnnard  t. 
NeiB  York,  A.  AB.  E.  M.  Ttleg.Co.  41  N.  Y.  644; 
Camp  V.  Wealern  0.  Teleg.  Oo.  1  Met.  (Ky.)  164; 
Be  Rutte  y.  An*  York,  A.  A  3.  E.  M.  Teleg.  Oo. 
80  How.  Pr.  408;  Bimtt/  ▼.  ^"^  ^ork  A  W. 
P.  Tdeg.  Oo.  16  Md.  841;  Pattnore  t.  Fe*t«r» 
Dl  Tdeg.  Co.  78  Pa.  288;  A^cen  f.  TAegrofK 
Co.  B  S.  C.  858;  OrinneU  v.  Weetem  U.  Ta&f. 
Co.  118  Mass.  299;  Bart  v.  We^ern  U.  Tehg. 
Oo.  66  Cal.  579;  Shield*  r.  WatAinglon  Td»B. 
Oo.  Allen,  TeL  Cas.  S. 


NOTB.— Action  for  penalty.  Western  D.  Teleff. 
Oo.  V.  Taylor  (Qa.)  8  L.  B.  A.  199.  See  note  tO  West- 
ern O.  Teleg,  Co.  v,  Topet  (Ind.)  S  L.  R.  A.  2K1 

Liability  for  negloct  to  deliver  meesage.  See  nets 
to  Bcese  v.  Western  U.  Teleg.  Co.  (Ind.)  7  I.  R.  A. 
C83.  See  WeeterDU.Teleg.Co.v.AdamB,BU  B.A. 
W4.  W  Tfi.  S8l;  Aleiander  v.  Western  U.  Teleg.  Co. 
8  L.  R.  A.  Tl,  M  Ulfis.  181;  and  note  to  WeBtern  U. 
Teleir.  Co.  v.  Brown  (Tei.}  EL  H.  A.  7W. 

•  L.B.A_ 


notes  ta  Postal  Teles.  Oatile  Oo.  v. 
Lathrop  (JIL)  T  L.  U.  A.  474;  HiUlken  T.  Weatan 
U.  Teleg.  Co.  (R.  Y.)  I  L.  R.  A.  «L 

Liability  for  mistake  In  measafe.  See  WeMen 
U.  Teleg.  Co.  V.  Stevenson,  t  L.  B.  A.  SIB.  US  Fk.  4tt 
noC«  to  Gillls  V.  Western  U.  Telc«.  Oa,  (TtJ  4 1.  & 
A.  All. 


See  also  11  L.  R.  A.  102,  684;  17   L.  r:  A.  648;  33  L.  R.  A.  404;  34  L.  R.  A. 


D,gH,zedr,yGOOgIe 
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WuTEBif  Uhids  Tslbgbafh  Co.v,  Shobt. 


TM 


Telegrapb  companies  can  protect  tbeTnaelves 
ftgcfnst  liablllif  for  miatekea  not  occssioDed  bj 
rroM  negligence  or  willful  misconduct. 

Hehtearti  y.  Atlantic  &  P.  TtUg.  Co.  18  Hon, 
1S8;  Watent  U.  Tdeg.  Co.  <r.  GraAam,  1  Colo, 
S80,  knd  cues  above  cited. 

The  message  was  written  on  a  telegraph 
blank,  and  the  parties  an  held  to  a  notice  and 
knowledge  of  the  conditions. 

Watem  U.  Tetts.  Co.  v.  Cartai,  IB  Mich. 
080;  QrinneU  t,  WetUm  XT.  Teteg.  Co.  118 
Kasa.  BOTi  Oppenhexm«r  t.  United  Slata  Rep. 
Co.  69  m.  63;  Woif  v.  Watem  D.  Tdeg.  Oo. 
83  Pa.  B8;  V/uttn^  U.  Teleg.  Co.  y.  Buchanan, 
SS  Ind.  429;  United  Statet  Ttteg.  Co.  v.  OiMxr- 
timt.  39  Md.  SS9;  Weitem  U.  feUg.  Oo.  y.  Ed- 
ialt,«&  Tei.  9S8. 

llie  fact  tbat  a  telcgrapli  company  baa  not 
proTnptlj  and  correctly  Oellvered  a  dispatch 
which  basbeenininiBied  toitdoea  notbritaelf 
■npport  a  conclusion  of  negligence  on  the  part 
of  the  conipanj;  but  the  pUIniiff  must  alio 
adduce  proof  in  lupporl  of  the  conclusion. 

Wuttrn  C.  Telog.  Co.  r.  Careu,  10  Uich.  S3S. 

The  measure  of  damages  allowed  in  Ibis  case 


iAuf^T.AiiM7uf<i2«,tlEzcb.H1,8M:Wood'* 
Mayne,  Dam.  %  U;  OriMn  t.  Gelver,  16  N.  T. 
489;  MUier  y.  MarinePi  ChunA.  7  He.  SI; 
Squirt  y.  Wuttm  U.  lUiW-  Oo.  96  Mbm.  883; 
Lttmard  y.  JVm  Tork,  A.  ARE.  M.  TeUg.  Oo. 
41  N.  T.  B44;  Watem  U.  Ttieg.  Co.  v.  Orw- 
Aam,  1  Colo.  2S0;  Omdin  t.  Qrtat  SortAmi 
S.  Oa  1  Hurlat.  &  N.  408;  Zona  y.  Montreal 
lUeg.  Oo.  7  U.  C.  C.  P.  28;  Selianee  Limber 
Oo.  Y.  We*tarn  U.  Teleg.  Co.  S8  Tei.  894;  Firtt 
Wal.  Banktjf  Barnemile  ▼.  Western  U.  Tdeg. 
Oa.  80  Ohio  St.  SSG;  B«rry  t.  Daind,  44  He. 
«6S. 

Neither  the  plalnllS  nor  his  agents  nve  tbe 
Company  notice  of  the  importance  of  Uie  mea- 
■age.  nor  of  the  probable  damage  that  would 
result  from  an  error  occurring  lu  its  transmis- 
■ion.  Tbe  damages  must  therefore  be  limited 
to  Ihoae  resulting  from  the  ordinary  and  obTl- 
Otu  purpose  of  tbe  contract  between  the  de- 
fendant Company  and  Short'a  agents  and  cor- 
lespoDdenis. 

Baidmin  v.  United  Btata  Teieg.  Oo.  4S  N.  T. 
744;  Maekafi  v.  Wettam  U.  Ttleg.  Oa.  16  Nev. 
£2^;  Behm  v.  Wettem  U.  TeUg.  Oo.  8  Biss.  181. 

Loai  of  profit  cannot  be  recovered. 

Otttting  Y.  Orond  Trunk  A  Oo.  18  Allen, 
881;  Earves/Y.  Oonneetimt  <*  P.  fl.  it  Cb.  134 
Hass-  431;  Wttton  y.  Grand  Trunk  S,  Ch.  04 
He.  879;  Lord  v.  Midland  B.  Co.  h.  B,  20.  F. 
889;  BbnujT.  MtdlandR.  Cb.  L.  R.  8  C.  P.  181; 
OoopfT  V.  Toung.  33  Oa.  369;  8mit\  v.  Weitem 
U.  Tdeg.  Co.  SB  K7.  ItM;  Bart  y.  Wettem  U. 
Tdeg.  Co.  66  Cal.  8'7»;  Clement  y.  Wettem  U. 
Tdeg.  06.  187  Haaa.  458;  AUit  y.  McLean,  4S 
Hich.  438. 

Damages  for  lorn  of  time  are  iro recoverable. 

Bifuire  y.  Wettem  U.  Teleg.  Co.  98  Mass.  383. 
Watte  y.  OiOiert,  10  Cush.  177;  Ohieago,  B.  A 
Q.  B  Ob.  y.  HaU,  S3  111.  860;  We*tem  U.  Tdeg. 
Co.  V.  Connelly  (Tex.  Ct.  App.  1884),  8  Tex. 
law  Rep.  164;  Jonit  y.  Wutem  U.  TeUg.  Oo. 
18  Fed.  Sep.  717. 

Meem.  V.  H.  Roae,  O.  B,  Rose  and 
Smoote  A  HcRae,  alio  for  appellant: 

Where  the  evidence  shows  a  mere  error  in 
tnnamlssiou,  with  nothing  to  Indicate  Ihai  It 
VL.RA. 


'  resulted  from  fraud,  intentional  wrong  or 
gross  negligence,  no  recovery  can  be  had. 

MaeAndrevi  y.  Bleetrie  Teleg.  Co.  17  C.  B.  8; 
rndpath  T.  Weetem  U.  Tdeg.  Co.  113  Man.  78; 
Clement  ».  Wtelem  U.  Tdeg.  Co,  187  Hasa. 
46S;  BaUlmin  y.  United  State*  Jileg.  Oo.  40  N. 
T.  701;  UnitedStatee  TeUg.  Co.  y.  Oitderdeoe.  29 
Md.  383;  Wanny.  Weetern  U.  Teleg.  CS>.87Mo. 
473;  Bmatland  v.  lUinoit  &  M.  Tdeg.  Co.  S/t 
Iowa.  488,  1  Am.  Bep.  285;  Akin  v.  Wettem 
U.  Tdeg.  Oo.  18  Am.  &  Eng.  Corp.  Cas.  686. 

Companies  are  bound  to  eiplnln  how  mis- 
takes like  this  complained  of  here  occurred. 

Fintkneg  y.  Wettem  U.-  Tdeg.  Co.  19  8.  a 
84;  Seeker  v.  Wettem  U.  Tdeg.  Oo.  11  Neb. 
87;  Lauiter  v,  Wttter^  U.  Tdeg.  Co.  89  N.  C. 
884;  Wettem  U.  Telev  Oo.  v.  Neitt^  07  Tex. 
383;  WhiU  v.  Weelern  U.  Teleg.  Co.  14  Fed. 
Rep.  710. 

A  person  seeking  damages  at  the  hands  of 
another  in  consequence  of  a  tireacb  of  contract 
can  only  recover  such  as  in  contemplation  of 
tbe   parties  an   reasonably   Incident  to  tha 

Badiesy.  Saxendah,  9  Eich.854;  St.  LottitJ. 
M.d:B.B.Co.r.Mv4ford,iaju:^  y»:Baldtein 
V.  United  State*  Td^.  a>.  64  Barb.  004;  United 
State*  Tdeg.  Oo.  Y.  Gitderdem,  29  Md.  283 ; 
Bdim  T.  Wettem  U.  Tdeg.  Co.  8  Bisa.  181; 
Siidda  Y.  WatAingfon  Teleg.  Oo.  AUen  Tel. 
Gas.  0;  Danid  v.  Western  W.  Tdeg.  Co.  61 
Tex.  403;  Wettem  U.  Tdeg.  Oo.  r.  MeKinneji 
mi.)  8  Am,  &  Bng.  Corp.  Cas.  123;  Firit 
Slat.  BankofBametfiHey.  Wettem  U.  Tdeg. 
Oo.  80  Ohio  8t.  660;  Oandee  v.  Wettem  U.  Tdeg. 
Co.  84  Wis.  471;  Maekay  v.  Watem  U.  Teleg. 
Co.  16  Nev.  328;  Landtberger  y.  Magnetic 
Tdeg.  Co.  82  Barb.  080;  Belianee  Lumber  Co. 
Y.  WetUm  U.  TeUg.  Oo.  68  Tex.  895;  Lane  v. 
Montrad  Tdeg.  Oo.  7  U.  0.  C.  P.  23,  Allen, 
Tel.  Cas.  61. 

Mr.  B.  B.  WllUmma  for  appellee. 

Battle<  J.,  delivered  tbe   opinion  of  tbe 

Onthe  24th  day  of  July,  1886,  the  Western 
Union  Telegraph  Company  was  enpased  In 
the  business  of  operating  a  telegraphic  line 
lietween  Bonbam,  Texas,  and  Hope,  Arkaasaa. 
Prior  to  that  day  C.  T.  Short  was  recognized 
to  appear  as  a  witness  in  a  ca»e  pending  in 
court  at  Bonham,  and  known  as  baton's  case. 
Desiring  to  be  present  when  called  as  a  wit- 
new,  he  wrote  to  Lusk  A  Thurman,  attorneys, 
at  Bonbam,  lo  notify  him  of  the  day  upon 
which  the  case  was  set  for  trial.  Not  neanng 
from  them  by  mail,  he  requested  them  to  notify 
bim  by  telegram.  On  tbe  34ih  of  July,  1886, 
Lusk  i  Thurman  delivered  at  Bonbam,  lotbe 
Western  nuioa  Telegraph  Company,  a  me»- 
ssge  notifying  bim  that  tbe  case  was  set  for 
August  17.  It  was  delivered  written  u^n 
one  of  the  printed  forms  of  tbe  Western  Union 
Telegrspb  Company.  A  portion  of  the  form 
and  ibe  message  as  It  was  written  In  tbe  form 
are  as  follows: 

"All  messages  taken  by  this  Company  are 
subject  to  tbe  following  terms:  To  guard 
against  mistakes,  or  delays,  ttke  sender  of  s 
messsee  fhoujd  order  it  repeated;  that  is,  tele- 
graphed back  to  the  originating  office  for  com- 
parison. For  thla  one  half  the  regular  rale  Is 
charged  in  addition.    Itis  agreed  between  the 


mtBt&keB  or  delaya  m  tbe  tncemissioD  or  de- 
Uvery,  or  for  dod  delivery,  of  sny  unrepealed 
mesBage,  whether  happening  by  negligence  of 
Ita  servsnlB  or  otherwise,  beyond  the  amount 
received  for  aendiog  Ibe  same;  nor  for  mUlatcei 
or  delays  in  the  transmission  or  delay,  nor  for 
the  son  delivery  of  aoy  repented' message  be- 
yond fifty  times  the  sum  received  for  sendlog 
the  same,  unless  specially  insured;  nor  in  any 
case  of  delays  arifling  from  unavoidable  Inter- 
ruption in  Ihe  workfngof  its  lines,  or  for  errors 
In  cipher  or  obscure  messages;  r>ad  this  Com- 
pany is  hereby  made  tbe  agent  ol  the  sender 
without  liability  to  forward  any  message  over 
the  lines  of  any  other  company  when  necessary 
to  reach  its  desilnation.  .  .  . 

"  Send  the  following  message  subject  to  the 
above  terms,  which  are   hereby  agreed  to: 

"Bonham,  Texas.  July  S4lh.  1888. 
"  To  C,  T.  Short, 

"Nashville  Ark. 

"  Beaion'a  case  is  set  for  Saturday,  August 
the  Seventeenth. 

"  Lusk  &  Thurman." 


The  telegram  u  delivered 
notify  Short,  and  so  specified  upon  Its  face  __ 
delivered  to  tbe  Company  at  Bonham,  that 
Seaton'e  case  was  set  lor  the  ITlh  of  August. 
A  telegram  was  iransmitled  and  delivered  to 
Short  DJ  the  Company,  at  Nashville,  Arkan- 
sas, upon  aform  the  same  as  that  upon  which 
the  message  was  written,  Tbe  message  re- 
ceived diSered  from  the  one  delivered  at  Bon- 
ham in  this:  the  one  received  by  Short  speci- 
fied the  7Lb  of  August  as  the  day  upon  wliich 
Seaton's  case  whs  set  for  trial  and  the  one  de- 
livered to  the  Company  specified  the  17lh  of 
August.  Short  did  not  have  the  telegram  re- 
pealed; bnt  acting  upon  it  a*  he  received  It 
went  10  Bonham,  in  obedience,  as  he  supposed, 
to  bis  recognizance,  and  reached  there  on  the 
6th  of  August,  and  found  that  Seaton's  case 
had  in  fact  been  set  for  Ihe  17th  of  August, 
as  specified  in  the  message  delivered  to.  the 
Company  by  Lusk  &  Thurman. 

Short  sued  the  Western  Union  Telegraph 
Company  for  (433, 85,  the  amount  of  the  dam- 
ages he  alleged  he  suffered  on  account  of  the 
failure  of  the  defendant  to  send  the  message  as 
It  was  delivered  to  it.  In  Ihe  course  of  tbe 
trial  of  bis  action  an  agreed  stalement  of  the 
foregoing  facta  was  read  in  evidence,  and  he 
teetined,  over  the  objections  of  the  defendant, 
as  follows;  "  It  took  me  six  days  lo  go  to  Bon- 
bam  and  return.  At  this  time  (when  the  mea- 
•Bge  was  received)  I  was  running  a  saw-mill 
Dear  Nashville,  Ark.,  and  superintending  the 
basiness  of  the  mill.  In  going  lo  Texas  as  a 
witness  In  response  to  said  telegram  as  delivered 
to  me,  it  became  necessary  for  me  to  atop  my 
mill  operations,  aa  there  was  no  one  else  to 
manage  It  for  me.  Tbe  value  of  my  time 
during  the  six  days  (hat  I  was  absent  was  ^0. 
Hy  railroad  fare  to  Bonham,  Texas,  and  re- 
turn waa  tl8.86.  My  hotel  bills  on  thia  trip 
were  (&  And  during  that  time  my  teams  for 
hauling  stock  and  lumber  were  Idle,  and  their 
tervicea  if  I  bad  been  at  home  would  have 
been  wortli  |T0,  and  it  cost  me  during  that 
time  (2S  to  feed  them,  and  I  lost  the  services 
•  L.RA. 


my  ralll  was  cuiting  upon  an  average  15,000 
feet  of  lumber  per  day,  at  a  cost  of  f4.7fi  per 
thousand,  which  I  was  selling  at  (8,50  per 
thou^nnd,  and  had  more  orders  and  contracts 
to  f urnifih  lumtier  than  I  could  fill,  and  by  rea- 
son of  the  stoppage  of  my  mltl  during  the  six 
days  of  my  absence,  as  at>ove  slated,  float  th« 
profits  I  would  have  made  In  cutting  lumbar 
durini;  that  time,  which  I  estimate  at  the  sum 
of  I2U0. 

The  result  of  the  trial  was  a  verdict  and  judg- 
ment In  favor  of  the  platntllf  against  tbe  de- 
fendant for  the  sum  of  1422.85.  The  defend- 
ant saved  exceptions  and  appealed. 

The  court  below  held  that  tha  stipulation  in 
Ibe  printed  form  upon  which  the  message  tn 
question  was  delivered,  as  to  the  liability  of  tbo 
appellant  for  mistakes  or  delays  in  the  irans- 
misaion  or  delivery  or  for  the  non-delivery  of 
unrepeated  messages,  was  contrarv  to  public 
policy  and  void,  and  so  instructea  the  jury. 
Was  this  error! 

Common  carriers  of  goods,  and  telemiph 
companies,  are  not  subject  to  tbe  same  rule  of 
responsibility.  The  common  carrier  is  held  to 
the  stricteBt  accountability  for  the  safe  trana- 
portailon  and  delivery  of  properly  inlrualed  to 
him  for  safe  carriage.  In  the  absenceof  a  con- 
tract or  regulation  limiting  his  liability  he  i* 
treated  as  an  insureragaiostall  losses  not  caused 
by  Che  act  of  God  or  tbe  public  enemy.  On 
the  other  band.  In  the  absence  of  a  contract  OT 
regulation  fixing  the  liability  of  telegraph  com- 
panies, they  are  not  held  responsible  as  insurers 
of  absolute  safety  and  accuracy  in  the  irana- 
missioo  of  messages  as  against  all  contineen- 
cies,  but,  holding  themselves  out  to  the  publio 
ready  to  transmit  all  messages  delivered  ta 
them,  they  are  liound  to  furniso  suitable  Instru- 
ments and  competent  servants,  and  to  use  or- 
dinary care  and  diligence  In  transmitting  mes- 
sages, and  for  any  failure  to  use  such  care  and 
dingence  they  are  responsible  tu  those  austnin- 
ing  loss  or  damage  thereby.  They  are,  bow- 
ever,  not  liable  for  tbe  want  of  any  skill  or 
knowledge  not  reasonably  attainable  in  the  pres- 
ent state  of  telegraphy,  "nor  for  errors  result- 
ing from  tbe  peculiar  and  unknown  condition 
of  the  atmosphere,  or  any  agency  from  what- 
ever source,  which  the  degree  of  skill  and  care 
spoken  of  is  InsuQtcient  to  guard  a^nat  or 
avoid,"  Little  Rook  A  F.  8,  Tel^.Co.v.  Dam*. 
41  Ark.  79;  Fowler  v.  Western  U.  Tdeg.  Co,  80 
Me.  881, 6  Am.  St.  Rep.  311;  3  ijbearm.  &  Redf. 
Neg.  4th  ed.  g§  587,  G39 ,  and  cases  cited. 

Telegraph  companies  are  public  agents  and 
exercise  a  public  employment.  They  are  char- 
tered for  public  purposes,  and  are  vested  with 
the  power  of  eminent  domain,  which  they  can- 
not lawfully  exercise  if  they  are  not  public 
agents,  Bv  virtue  of  their  public  employment 
it  Is  tbetr  outy,  for  a  reasonable  consideration, 
lo  receive  and  transmit  all  messages  over  their 
wires  with  that  integrity,  skill  and  diligcnco 
which  appertain  lo  their  bualnesa.  "  They  are 
a  commercial  necessity.  Business  can  be  trans- 
acted without  them  only  at  a  great  disadvan- 
tage. In  most  places  uere  is  no  choice  as  to 
lines,  and  where  there  ia,  it  is  so  limited  that  a 
virtual  monopoly  exists.  On  tbe  other  hand, 
the  occasion  for  sending  a  measageoftencomBi 
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wtddenlj,  or  vltb  k>  slioit  notice"  u  to 
compel  the  wndiDs  of  tlie  menage  br  telegnpb 
witbout  delar  or  the  (uflennce  of  pecnniu? 
loM  by  tbe  uflure  to  do  so.  Often  the  cu»- 
lomer  cannot  aSord  to  wait  and  mnat  nibmit 
to  tbe  terms  of  tbe  telegraph  compaDf.  Tbc? 
•do  DOt  eland  upon  an  equalitj.  The  public  u 
compelled  to  accept  the  aervicea  of  tbe  lele- 

Ob  company  and  (o  rely  upon  its  discharging 
lit]'.    Id  this  and  other  respects  tbe  em- 


gouB.  The  busmesse»iD  which  each laecjnged 
ve  almost  equally  important  lo  the  public:  vast 
InterestB  are  committed  to  eacb  and  good  fnilh 
and  dUigeoce  iu  the  discharge  of  tbe  duties  of 
«acb  are  essential  to  (be  intereat  of  the  public 
In  botb  caaes  tbe  demand  of  a  Bound  public 
policy  alike  forbids  any  stipuUtiont  to  relieve 
them  of  tbe  duty  to  use  the  care  and  diligence 
teating  apon  them.  To  bold  otherwise  would 
be  to  give  liceaae  and  immunity  to  carelessness 
And  negligence  on  the  part  of  each,  and  would 
be  disastrouB  to  the  interests  of  the  public. 
Smit/i  V.  Wf»Um  U.  Teleg.  Go.  B  Am.  &  Eng. 
Corp.  Cas.  15;  Western  U.  Teleg.  Go.  v.  B/an- 
tkanl,  68  Gb.  2e»;  Sweatlajid  r.  lUirufit  <£  if. 
JWw.  Co.  87  Iowa,  483;  Barkntf  t.  WetCem 
U.  Teleg.  Go.  78  Iowa,  IBO;  BartUtt  \.  WetUm 
U.  Teleg.  Co.  63  Me.  iiOS;  SouOiem  Esbo.  Co.  v. 
Caldwat,  88  U.  8.  31  Wall.  S69  [33  L.  ed.  6681; 
Wett&m  U.  Teleg.  Go.  v.  Meredith,  96  Ind.  98; 
WaUrn  U.  Teleg.  Co.y.  Tyler,  74  III.  168;  TS/ler 
T.  F<*(ern  V.  TeUg.  Co.  HO  HI.  431;  CaMn  t. 
yiatern  U.  Teleg.  Go.  84  Wis.  471;  Thompton 
T.  Wettem.  U.  Tehg.  Co.  W  Wis.  681;  Gray. 
Communicaiion  by  Telegraph,  %%  46-53:  3 
Redf .  Railways,  6th  ed.  p.  842,  S 12,  p.  845,  g  16, 
p.  846.  §  17;  3  Bhearm.  A  Redf.  Neg.  4tb  ed. 
%  568;  8  Am.  &  Eng.  Corp.  Cas.  p.  44,  note, 
and  cases  cited;  Whilt  T.  Wettem  U.  Teleg.  Co. 
14  Fed,  Bep.  720,  and  cases  cited;  3  Thomp. 
Neg.  n.  34t,  §  6.  p.  848. 

In  this  cane  the  aereement  between  the  sender 
of  the  measage  and  the  Company  was,  that  the 
Company  should  not  be  liable  for  mielaliea  ~~ 
delays  in  the  transmission  or  delivery,  or  t 
nonKlelivery,  of  tbe  message  sent,  unless  it  w .. 
repeated,  whether  happening  by  negligence 
of  Its  Bervan  la  or  otherwise,  beyond  the  emouol 
received  for  sending  tbe  same.  By  this  stipu- 
latloD  tbe  Company  clearly  undertakes  to  re- 
lievo itself  of  all  liability  for  negligence,  the 
measage  not  having  been  repealed,  and  is  con- 
trary to  public  pohcy  and  void.  It  Is  true  that 
many  authorities  have  held  Ihat  aucb  an  agree- 
ment is  "binding  upon  all  wbo  assent  to  U,  so 
aa  to  exempt  the  company  from  liability  be- 
yond the  amount  alipulatcd,  for  any  cause  ' 
cept  for  willful  misconduct  or  gross  negligei  _  _ 
OD  tbe  part  of  the  company."  One  ot  tbe 
reasons  assiirned  by  these  authorities  for  so 
holding  la,  "the  risks  and  UDcertainties  atiend- 
■□ton  tbe  transmli^ion  of  measa^ea  by  reason 
of  electricity,  and  the  difflculiies  m  the  way  of 
gaarding  against  errors  and  delays  fn  the  per- 
lormance  of  such  a  service,  and  the  very  ei- 
tenalve  llabiltlT  to  damages  which  may  be  In- 
curred t^  a  failure  to  deliver  a  message  ac- 
curately." But  It  seem  to  ua  that  thia  Ib  not 
a  sulflcient  reason  why  such  stipulations  should 
be  sustained.  Tbe  Teiegrapb  Company  is  only 
bound  to  uae  ordinary  care  and  diligence  in 
•  L.R.A. 


tranBmitttDgme»nget,and  Is  oot  reaponalblefor 
any  erroTa  or  failures  which  such  care  and  dili- 
gence are  Inanfflcient  to  guard  against  or  avoid. 
The  same  anthorltfea  further  hold  that  tba 
regulation  or  agreement  thattbe  meaaage  must 
be  repeated  in  order  to  hold  tbe  company  liable 
for  negligence  beyond  the  amount  received 
Tor  sending  the  message  is  a  resBonable  precwi- 
tion  taken  by  the  company  and  binding  on  all 
who  assent  to  It.  They  sav:"The  repetition  of 
amessage  may  be  unimportant.  A  mistake  in 
Ita  transmWon  might  occasion  no  serious 
damage  or  inconvenience  to  the  parties  Inter- 
ested. Whether  It  would  do  so  or  not  would  be 
within  the  knowledge  of  thesenderorreceiver, 
rather  than  within  that  of  the  operator  who 
iransmiited  It.  Tbe  latter  could  rarely  be  ex- 
pected to  know  what  would  be  Ibe  consequence* 
of  an  error.  In  Its  Iransmission.  It  is  therefore  a 
most  reasonable  requisilton  that  it  should  be 
left  to  those  who  know  the  occasion  and  the 


of  the  consequences  attendant  upon  any  miata 
in  Bendlngit,  to  determine  whether  it  is  of  a  nat- 
ure to  reoderarepetition  necessary  to  ascertain 
its  accuracy.  Instead  of  throwing  ibU  burden 
on  the  owner  or  conductor  of  the  telegraph, 
who  cannot  be  supposed  to  know  the  effect  ot 
a  mistake,  or  the  consequencea  in  damage*  of 
a  failure  to  transmit  it  correctlj;."  Thia  may 
tw  true.  Bnt  we  think  the  failure  to  repeat 
should  not  relieve  the  Company  of  the  duty  to 
use  due  care  aud  dlligeace  in  Irsnsmiiting  tbe 
messa^  without  repetition,  and  of  liahllity  for 
tosses  incurred  by  reason  of  the  failure  to  ooso. 
The  fact  that  the  Company  could  not  from  an 
iospeciion  of  the  message  know  its  importance 
and  foresee  the  conseQuences  of  a  failure  to 
Bend  it  correctly,  or  had  no  notice  of  the  special 
circumstances  under  which  it  was  sent,  is  a 
matter  that  ought  to  aOect  only  the  amount  of 
damagcB  for  which  the  Company  should  be 
held  nable. 

Tbecourtbelow  in  effect  held,  andlnslrucled 
the  Jury,  that  the  failure  to  transmit  and  de- 
liver tbe  meaaage  in  the  form  or  languag-e  in 
which  It  was  received  wBSprlma  facte  evidence 
of  negligence,  for  which  the  Company  is  liable. 
It  ia  urged  that  this  was  error.  But  we  do 
not  think  so.  If  tbe  failure  was  not  tba  result 
of  negligence  the  means  of  showing  that  fact 
is.  almost  invariably,  in  all  cases,  within  the 
exclusive  poesession  of  the  Company.  To  re- 
quire the  sender  to  prove  the  negligence,  after 
showing  the  mistsKe,  "  would  be  to  require 
In  manycasesan  impossibility, not  Infrequently 
resulting  in  enabling  the  Company  to  evade  a 
just  liabilily."  Watern  U.  TeUg.Oa.  v,  OraU, 
38  Kan.  679,  5  Am.  St.  Rep.  795;  BaTtUtt  v.. 
Wafern  U.  Teleg.  Go.  62  Me.  209, 19  Am.  Rep. 
437;  Telegraph  Co.  v,  Orimold,  37  Ohio  Bt 
801,  41  Am.  Rep.  500;  Candet  v.  Wettem  U. 
Tdiig.  Co.  84  Wis.  471;  Tyler  r.  Weitem  U. 
Teleg.  Co.  60  Hi.  431;  Wulem  U.  Tel^.  Co.  v. 
CareiB,  IB  Mich.  688;  Western  W.  TeUg.  Co  v. 
Tyler,  74  DL  168;  De  La  Orange  v.  South- 
western Teleg.  a,  36  La.  Ann,  888;  Western  U. 
TeUg.  Co.  v.  Fontaine,  68  Ga.  483;  Western  U. 
Telai.  Co.  T.  Blanehard,  68  Ga.  808;  Shearm. 
&  Redf.  Neg.  4th  ed.  g^  643,  656;  2  Thomp. 
Neg.  p.  841,  g  6,  p.  848:  Gray,  Communlcatioa 
by  Talegtaph,  S§  68,  64. 

The  court  below  erred  as  to  tbe  meaauie  <rf 
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damage*  In  this  caae.  The  general  rule  ia, 
damagei  recoverable  for  breacb  o(  ooatract 
"are  odIj  iho«e  wblch  are  InclcleDtal  to,  and 
(Hrei!tlf  caused  by,  the  breach,  and  ma;  reasoa- 
abl;  be  presumea  to  have  entered  into  the  con- 
templation of  the  parties,  and  DOt  speculative 
proflts,  or  accideDtal  or  consequeDtinJ  losses." 
In  Sadl^  Y.  BaxtTidale,  9  Bxch,  854, 
tbe  rule  is  correctlj  laid  down  aa  Follows: 
"Wbere  two  panlei  have  made  a  contract 
which  one  of  iJiem  has  brokeu,  the  damages 
wbtcb  tbe  other  part;  ought  to  receive  in 
respect  of  such  breaui  of  coutract  itaould 
be  tucta  M  ma;  fairly  aod  reasooably  be 
considered  either  arising  naturally,  i.  *.,  ac- 
oordlng  to  the  usual  course  of  things,  from 
nicb  breach  of  contract  itself  or  sucb  as  mav 
reasooablv  besupposed  to  have  been  In  contem- 
plafion  of  both  parties,  at  tbe  time  they  made 
Use  contract,  as  the  probable  result  of  a  breach 
of  It.  NoiT  if  tbe  special  drcumaiances  under 
vbich  the  contract  vas  actually  made  were 
oommunlcated  by  the  plointiCTs  to  the  defead- 
ftnu,  and  tbus  known  to  both  paitiea,  the 
damages  resulting  from  the  breach  of  such  a 
contract,  which  tbey  would  reaaooably  con- 
template, would  bo  the  amount  of  injury 
wbicb  would  ordinarily  follow  from  a  breaui 
of  contract  under  these  special  circumstances 
■0  known  and  communicated.  Bui  on  the 
other  hand.  If  the  special  drcumstaQces  were 
wholly  unknown  to  the  party  breaking  the 
contract,  he,  at  tbe  mo^,  conla  only  be  sup- 
posed to  hare  bad  in  his  contemplation  the 
amount  of  injury  which  would  arise  generallj, 
and  in  the  great  multitude  of  cases  not  ^- 


A.  It  B.  B.  M.  TtUg.Oo.  41  N.  T.  B44;  United 
Statei  TOeg.  Co.  v.  Oilderaeve,  38  Hd.  332; 
Pint  i/at.  Bank  of  BarnemiUe  v.  Wettern  U. 
TeUg.  Go.  80  Ohio  St.  653,  27  Am.  Rep.  486; 
BL  Loui*.  I.U.4>8.  R.  Go.  v.  Mw^ord.  &  Ark. 


I  009;  8  Sutb.  Dam.  298-807,  and  esses  cited^ 
Gray,  Communication  t^  Telegraph,  gg  8S— 
96,  and  authorities  cited. 

In  tUJs  case  tbe  tnesaage  indicated  that  a. 
certain  case  pending  in  a  court  kt  Bonham  was 
set  for  healing  or  tnal  on  a  certain  day.  The 
fact  that  it  was  sent  by  telegraph  was  anfflcient 
to  indicate  that  it  wa«  important  that  8hoi* 
should  know  at  once  the  fact  Intended  to  ba 
communicated  by  ft  There  was  enough  in  ik 
to  Indicate  that  Short  would  probably  be  in- 
duced therebv  to  go  to  Bonham  to  attend  tba 
trial  of  the  Beaton  case  on  the  dav  speclfled 
therein.  This  was  enough  to  entitle  Short  t» 
recover  damages.  Gray,  Communication  by- 
Telegraph,  g  96,  and  auiborltlea  cited. 

the  damages  recoverable,  according  to  Ibft 
evidence,  were  the  reasonable  expenaes  in- 
curred by  Short  In  going  to  Bonham  and  retun^ 
in^  and  tbe  value  of  hu  time  lost  In  so  doing. 

There  was  no  evidence  that  tbe  TelegrajA 
Company  had  notice  of  any  special  circuoi- 
etances  connected  with  the  sending  of  tbe 
message.  Tbe  message  contained  all  tbe  ^- 
formaiion  the  Company  bad.  All  the  evideuco 
about  tbe  stopping  of  «  mill,  idlenen  of  tetuna, 
value  of  thejr  Mrvtcea  and  coat  of  feeding  tbem, 
the  loss  of  tbe  aerricea  of  a  valuable  man  and 
loss  sustained  by  leason  of  tbe  atoppage  ol  tto 
mllL  waa  clearly  iaadmiBdbl& 

Toe  loss  sustained  on  account  of  ezpensea  of 
trip  to  Bonham  and  return  was  $33.  BS,  and  the 
value  of  Ibe  time  tost  in  tbe  making  it  wa» 
$60,  making  his  damage,  recoverable  accord- 
ing to  -tbe  evidence  f72.SG.  The  verdict 
should  have  been  for  that  amount. 

If  appdUe  thaii  enter  a  remittitw  here  of 
(8S0,  the  difference  between  t(23.SB  and 
$73.33,  within  the  next  fifteen  days,  according 
to  the  rules  of  this  court,  Ae  juilgmeat  ((f  (A« 
eoMH  btlow  will  be  aprmed;  oiherwise  it  will  b» 
reversed,  aod  the  cause  remanded  for  ft  new 
trial. 
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pabllo  In  a  suic  brought  undorPub-Blat.,  nbap. 
I4£,UI4-1T,  br  thehelraand  neitof  Unotade- 
ooaied  persOD.  to  estalillah  and  authorlie  a  oom- 
promise  beiween  tbemaelvee  and  a  oertala  town 
to  whkih  decedent  bequeathed  property  in  trust 
tor  purpoaes  of  a  pubUo  charity;  Individual  In- 
habitants or  tbe  town  liave  no  such  Intereit  In 
tbe  subject  matter  that  ihaj  can  become  panlea 
to  tbe  prooeedlng  and  appeal  trom  the  Judgmeiit 
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APPEAL  by  Intervenora  R.  W.  Adam  et  al. 
from  a  judgment  of  tbe  Supreme  Judicial 
Court  for  BerkshlTB  County  (Knowlton,  J.) 
permitting  a  compromise  of  a  certain  bequest 
&L.R.  A. 


made  to  tbe  Tonn  of  Pittsfield  for  ch«riubl» 
purposes.    Diimiited. 

Thecasefully  appears  in  tbe  opinion. 

Mr.  ThoBiAB  Fltifr««  for  appellanta. 

Met*n.  W.  Turtle  and  E.  M.  Wood  for 
Roland  B.  Burbank  et  al. 

Ur.  Maralutl  Wlloox  for  the  Town  of 
Pitlsfield. 

Devena,  J„  delivered  the  opinion  of  (lift 

It  is  primarily  to  be  considered  whether  tht 
case  at  bar  is  regularly  before  us  bv  appeal, 
and  whether  the  petitioners,  R.  W.  Adam  and 
otliers,  have  sucb  an  interest  in  the  subject 
matter  thereof  that  they  were  entitled  10  be- 
come parties  to  the  origmaT  proceedine,  and  to 
appeal  from  the  decree  rendered  therein.  The 
bill  is  brought  under  the  provisions  of  Pub. 
Stat.,  chap.  143,  %^i  14-17 (Stal.I8)i9,  chap.  aOt), 
by  the  heirs  and  next  of  kin  of  Abraham  Bur- 
bank,  to  establish  and  authorixe  a  compromiae 
between  themselves  and  tbe  Town  of  I^tlsfleld 
of  a  bequest  and  devise  made  to  the  Town  for 
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certain  purpcnea.  TIi«  prapoaed  compromlM 
la  lo  be  effected  by  the  present  pujnieTit  of  a 
cerralD  sum  of  moaej,  and  t?  coDTeTance  of  a 
-ceitalo  tract  of  land  hj  thetn  In  lieu  of  the 
rigtata  which  the  Towd  will,  some  yeare  here- 
after, acqnira  <d  the  estate  of  Abrsbam  Bur- 


hill  tbe  attorner-geDeral  was  made  a  partj  de- 
feadautto  represaDtall  ligbta  or  interest  wblch 
the  public  might  have  therein,  and  hai  aa- 
swend  thai,  after  careful  examination,  be  does 
not  care  to  be  furtber  beard,  nod  that  be  baa 
no  objection  to  the  gmnting  of  tbe  prajer  of 
the  bill.  By  the  twenty-third  article  of  Abra 
Lam  Burbaok's  will  he  devised  the  income  of 
cerlaio  apecified  propettj'  to  his  children  and 
grandchildren,  the  properly  to  be  held  in  trust 
and  for  life,  tbis  trtiet  to  continue  until  the 
death  of  tbe  last  survivor  of  bis  cbildren  or 
grand  children,  then  to  be  transferred  to  tbe 
Town  of  Pittsfield.  By  tbetwcnty-fourtb  ar- 
ticle he  devised  atid  bequeathed  thu  one  half  of 
the  iocome  of  all  the  rest  of  hla  property  not 
specifically  disposed  of  to  his  cbildrcD  and 
jtrandcbilorea  for  life,  this  trust  to  continue 
until  tbe  death  of  the  last  survlTOr.  The 
IwentT-flftb  article  gave  to  the  Town  of  Pitts- 
field  llie  rest  and  residue  of  his  estate,  includ- 
ing the  one  half  of  the  income  not  before  di*- 
posed  of,  for  tbe  purpose  of  eptablisbing  a 
fund  and  malntalnlDg  a  hospital  for  tbe  benefit 
of  "  inflnn.  afflicted  and  unfortunate  persons 
wbo  are  residents  of  said  Pitlsfldd  at  any  time, 
and  who  may  be  admitted  into  said  hospital 
by  the  offlccis  or  authorities  thereof  for  treat- 
meot,  and  also  for  all  wbo  may  reside  else- 
where, and  who  mar  be  adtniltea  therein  for 
treatment"  Tbe  twenly-Hiitb  article  devises 
to  the  Town,  at  Ibe  death  of  the  last  survtvor 
orhiagnndcbildreo,  a  tract  of  land  for  apark, 
Tbe  bequest  and  devises  to  tbe  Town  are  sc- 
companitd  bymany  onerousdutiesand  respon- 
sibilities to  be  assumed  by  tbe  Town  of  Piits- 
fleld.BSwell  ns  payments  of  money  to  be  made 
by  it.  eitending  over  the  long  period  which 
must  elapse  before  in  the  course  of  nature  tbe 
last  Burvlvlng  child  or  grandchild  wllldecease. 
They  are  also  subject  to  provision*  and  condl- 
tioQB,  upon  tbe  occurrence  of  which  they  will 
become  void,  some  of  which  condilloDs  have 
no  relation  to  tbe  property  devised,  but  refer 
to  tbe  action  of  tbe  Town  In  regard  to  other 
instieiB.  It  Is  clear  that  the  trust  conferred 
apon  tbe  Town  could  not  be  eiecuted  by  any- 
one else,  assuming  that  the  Town  is  Itself  com- 
petent to  do  so.  We  do  not  find  It  necessary 
to  recapitulate  these  various  duties  and  respon- 
■ibilities,  or  to  consider  Ibeir  cbaracler  and 
that  of  tbe  conditions  sought  to  be  Imposed  in 
determining  the  limited  question  we  are  now 
discussing. 

Tbe  testator  sought  by  his  will  to  form  a 
fund,  and  thereby  to  eaiabllsh  a  hoeplt«l  for 
the  benefit  of  tbe  residents  of  Pfttsfleld  and 
cithers  who  mlcht  be  there  admitted  for  treat- 
nent.  That  this  Is  a  public  charity  requires 
no  citation  of  authorities.  The  establlsbment  ( 
of  hospitals  is  indeed  one  of  the  objects  enu-  i 
meraied  in  the  Statute  of  IS  Blizabelh.  The 
«L.  R.A. 


Gropoeed  devise  of  tbe  testator  of  ■  tnct  of 
ina  for  a  park  was  also  a  public  charity.  Be- 
quests to  improve  a  town,  as  by  providing  for 
a  public  garden,  bv  Improving  Its  streets,  bj 
providing  for  the  plaatiog  of  shade-treeB,  have 
been  beta  to  be  of  thu  character.  Ferry, 
Tr.  8  704.  A  gift  U  a  public  charity  when 
there  I*  a  benefit  to  be  conferred  on  the  public 
at  large,  orsomeportlon  thereof,  or  upon  anio- 
definite  class  of  persons.  Even  If  lis  benefits 
are  confined  to  nedfied  elaiwoa.  as  decayed 
seamen,  laborers,  farmers,  etc.,  of  a  particular 
tono.  It  ia  well  settled  that  it  Isa  public  chBritr. 
Kent  V.  Dunltam,  148  Uut.  Sie,  2  New  Eng. 
Rep.  ess. 

The  petltloDera,  R,  W.  Adam  and  othen, 
show  no  other  Interest  In  these  charitable  d» 
viaea  and  bequests  than  that  of  tbe  general 
public  and  of  all  other  citizens  of  Pittsfield. 
Ther  appear  to  baTeflled  their  petition  without 
anv  leave  of  court  so  to  do,  and  have  sought  to 
bring  here  by  appeal  the  decree  sanctioning  the 
proposed  compromise  which  wm  tendered  by 
a  single  Judge  after  a  hearing  to  which  the  BW 
tomey-general  was  a  party.  They  claim  the 
right  to  represent  tbe  benefldarfee  of  thii 
charitable  tniet,  and  complaia  that  "this  decree 
has  been  rendered  wlthoal  the  appointment  of 
trustees  to  act  for  tbe  beneflcJaties,  and  without 
the  concurrence  or  assent  of  the  beneficiaries, 
end  without  such  beneficiaries  or  trustees  for 
them  being  made  parties,  thereto,"  etc.  But 
the  law  has  provided  a  suitable  offlcer  to  rep- 
resent those  entided  lo  tbe  tieneficial  Intmst 
Id  a  public  charity.  It  has  not  left  it  to  Indi- 
viduals to  assume  this  duty,  or  even  to  the 
court  to  select  a  person  for  its  performance. 
Nor  can  It  be  doubted  that  such  a  duty  can  he 
more  SBtlsfactorily  performed  by  one  acting 
under  offlcial  responsibility  than  by  indWf 
uals,  however  honorable  their  character  and 
motives  may  be,  "The  attorney-general,* 
says  Mr.  Tndor,  "  as  representing  the  crown. 
Is  tbe  protector  of  all  the  persons  interested  In 
the  charity  funds.  He  represents  tbe  benellcial 
Interest.  Consequently,  in  all  cases  in  which 
the  beneficial  interest  requires  to  be  before  the 
court,  the  at  tomey-general  must  be  a  party  to 
the  proceedinga.''^  Tudor,  Gharilable  Trusty 
828;  Ware  v.  OumbeHtffe.  20  Bear.  611;  StriA- 
land  T.  Weldon,  L.  R.  88  Cb.  Dlv.  4S0. 

No  proceedings  in  regard  to  a  public  charily, 
no  matter  bow  general  tbe  assent  of  those 
beneflclHlly  Interested,  would  bind  bim  If  not 
madeaparty;  nor  can  any  proceeding  In  regard 
lo  a  public  charity  to  whlco  he  bai  been  made 
a  pairty  be  invalidated  by  those  benefidaDf 
Interested,  but  having  no  peculiar  and  imm*- 
diate  Interests  distinct  tromtboeeof  the  pubUcb 
This  duty  of  maintaining  the  rlgbls  of  the 
public  is  vested  in  tbe  Commonwealth,  and  it 
is  exercised  here,  as  in  England,  by  the  attor- 
uey-generaL  Jaetton  v.  Phiiiipt,  14  AUoi, 
BB9;  Pub.  But.  chap.  17,  g  1 

The  appellants  have,  therefore,  no  proper 
stsnding  before  this  courL    Through  tbe  at"- 
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1.  Itlsfttortiotuia«ttonmrt  K  flpeoa» 
bed  of  turf  or  peet  In  a  ieu80ii  of  great 
drought  when  IhB  KTound  I0  parched  and  drj,  AO 
Ihat  the  fire  will  run  through  the  bed  otp««t  on- 
to another's  land  upon  whioh  the  bed  eiteoda. 
and  HI  ai  to  cauae  aerioua  Ion  to  the  latter. 

8.  Fira  Oftnttot  b«  rig^htttiUy  used  by  m 
raUroBd  oompiJiy  to  remove  combuvtlble 
material  from  Ita  tlKht  of  way,  where  the  coadl- 
Uoni  are  taob  ai  to  put  In  great  peril  adjaoent 
property. 

8.  From  tba  two  offlra  under  ordloMy 


aece— rlly  Inftorablet  but  where  It  ta  used 
In  ao  Improper  manner  or  under  olrcumRlancea 
■uch  as  to  inezODBably  Imperil  ad^oent  proper> 
tr.  the  penon  ao  natng  It  la  a  wrong-doer. 
4>  BallroMl  oowp^nle*  Mre  not  Uablo 


ftar  Mttlnc  Are  on  tbefr  own  right  of 
waj',  but  are  liable  for  nerllgeatly  aulCertng  it 
to  escape  and  Injure  adjacent  property.  Wbers 
it  1«  i«B>onably  oertaln  that  the  Are  will  eaciaiie 
onto  lands  of  otliera.  such  oompanlea  are  tfispoiw 
aibia  for  the  oonaequenoea  of  ita  ao  doing. 

6.  Whero  one  waa  gail'^  of  m  poaitlTa 
wrony  la  ■attlng  fire  la  the  ed^e  of 
a  Mftt  bed  in  a  dry  time,  he  cannot  eacape  Ua- 
tmtt]'  tor  an  injury  thereby  to  anoUier,  for  the 
reason  tlut  the  Are  burnt  aoms  the  premlaMitf 
third  persona  before  It  reaohed  and  did  the  In- 
jury to  the  lands  of  such  other  to  whloh  the  bi:d 
extended;  an  ordinary  wind  la  not  an  tndepoiil- 
ent  Inlerrening  agency. 

6.  The  queaUon  whether  »  ramo  la  » 
canaa  aine  qn*  non.  without  the  ei  iBtaitoc  of 
wbioh  the  injury  would  not  hare  Uken  plaoet  l>» 
quartlon  of  fact. 

(Deoember  B,  UML) 

APPEAL  b;  defendant  from  ■  Judgment  of 
the  Circuit  Court  for  Lake  County  in  fa- 
vor of  plaiuUff  in  aa  action  broDght  to  recover 
damigea  for  injuiiee  alleged  to  tiave  resulted 


HOTK— Duly  and  obHoaHoiM  of  raOroaa  eompanu 

to  guard  agalfut  letting  out  Jlre». 

tiUBtillle  material  from  it«  road,  or  at  least  prevent 
■uob  aooumulatloQ  of  rubbish  as  will,  in  oonse- 
Queooe  of  Are  falling  upon  it,  be  the  cause  of  dan- 
gerto  another's  property.  O'Nell]  v.  New  York, 
a  ft  W.  E.  Oo.  t  L.  B.  A.  NI.  IIB  S.  Y.  Sn. 

A  flreontiie  track  of  a  railroad  company  Is  the 
lie  of  the  company  as  much  as  If  oonflned  In  the 
engine,  and  It  owea  a  like  dut;  to  see  that  no  harm 
results  therefrom.    ItM. 

It  la  not  contributory  negllgenoe  on  Uie  part  of 
tboae  owDlng  bayitaoka  near  a  railroad,  which  are 
burned  by  Ore  spreading  from  the  right  of  way, 
to  fall  to  keep  the  grass  burned  off  of  the  lands  be- 
tween the  staoks  aoil  the  right  of  way.  LouIhvUIo, 
K.  A  *  0.  H.  Co.  V.  Hart,  1  L.  B.  A  UIMIV  Ind.  £78. 
Ffrc  communtralcd  bit  sparlu  from  iMomatlvc. 

To  aTOtd  liability  for  damage  caused  by  Ore  from 
•parka  by  lis  locomotive,  It  is  not  sufflclent  alone 
tor  a  railway  oompany  to  show  that  It  used  the  beet 
.machinery  to  avoid  accidents  by  Are;  Itmustahow 
fuUexenilseof  dueoare.  Oulr.C.  ftS.  F.  R  Co,  v. 
WItte,  M  Tei.  »£. 

A  railroad  oompany  Is  not  liable  for  Ore  caused 
by  sparks  from  an  englnu  provided  with  the  beat 
Spark-arreater  known  and  In  oomman  use.  Ponn- 
^Ivanla  B.  Cct.  Page  (Pa.)  11  Cent.  Bap.  «!4. 

In  an  action  for  damaces  to  timber  land  from 
Ore  caused  by  sparks  from  ao  engine,  proof  that 
the  spark-arreater  was  worn  out  and  full  of  holes 
JustiQea  the  Jury  In  flndlng  the  deFendant  guilty  of 
negllKenoe  which  was  the  proximate  cai)<ic  of  the 
damage.    Byao  v.  Oroaa.  11  Cent.  Bep.  N3,  gg  Md. 

tn. 

lAOrlHtufor  damagt  eauMd  bafin. 

Anitroad  oompany  which  allows  explosive  or 
eombuatlble  materials  to  ecoumulats  at  a  station 
nntL  they  become  a  nuisance  Is  liable  for  any  in- 
jury BUsUUned  by  leaaon  of  s  Are  which  breaks  Out 
Id  such  materials.  Marine  Ins.  Co.  v.  Bt.  l>ouia,  L 
M.  *  &  B.  Co.  41  Ted.  Rep.  S«I. 

A  railroad  company  Is  liable  for  toss  sustained  by 
a  Ord  which  spreads  to  tend  adjoining  the  railroad, 
where  It  Is  oocasioned  by  On  emitted  from  a  looo- 
motlre  falling  npon  grasa  or  comhuaUble  mattec 
tL.RA 


that  has  bran  allowed  to  aocumulata  on  tbe  ilk-ht 
of  way  from  want  of  proper  care.    Louisville,  U. 

A.  ft  C  B.  Co.  V.  Hart.  4  L.  B.  A.  SU,  U>  Ind.  mL 
The  measure  of  damofcea  for  the  deetrucflOD  of 

an  orchard  of  fruit  trees  by  a  tire  ignited  by  » 
passing  railroad  train  Is  the  value  of  the  trees  de- 
stroyed. Norfolk  A  W.  B  Co.  v.  Bohannan,  SS  Va, 
XBB,    Bee  Louisville.  M.  A.  ft  C.  R  Qc  v.  Hart.  4  U 

B.  A  M8,  lis  Ind.  SfS. 

In  an  action  for  damages  oansed  by  fliea  Ignlleil 
by  a  passing  train,  the  Jury  may  sssees  the  damages 
as  a  whole,  whether  the  flie  originated  by  sparks 
oast  upon  plaintlirs  premises  or  by  igniting  oom- 
bustlblee  on  defendant's  right  of  way.    IMd. 

Action  tor  Oamaoe*. 

Under  Ulnu.  Sen.  Stat.  ItUS.  chap.  84,  I  OO,  the 
fact  that  the  Are  causing  the  damage  was  scattered 
or  thrown  from  a  railway  engine  Is  prima  fscie 
evidence  only  of  defects  In  the  engine  and  n^ll- 
genceof  Che  employes  of  the  company  in  operating 
It,  and  not  of  nesllitonoo  In  leaving  the  right  of 
way  In  an  unsafe  condition.  Bowen  T.  Bt.  Paul,  ML 
A  H.  B.  Co.  88  Minn.  tSS. 

Whete.  in  an  action  against  a  railroad  oompenr 
for  damages  caused  by  Ore  from  lis  looomotivia, 
tbe  only  evidence  offered  to  rebut  the  ohargeof 
negligence  Is  alSdavlts  of  the  master  mechanio  of 
the  road  as  to  tbeoondlUon  of  certain  locomotiva 
as  to  stack-ueta,  ash-pans,  etc,  and  the  evidence 
does  not  dlsoloee  whether  the  lire  oomplatned  of 
was  caused  by  either  or  all  of  such  enBtuea,  tbe 
platutlff  is  entitled  to  damages.  Missouri  Pao.  B- 
Co.  V.  Teios  ft  P.  B.  Co.  3S  Fed.  Hep.  MO, 

In  an  action  for  damages  to  plalntltTs  wood 
lands,  alleged  to  have  been  caused  by  sparks  from 
defendant's  locomotives,  a  motion  for  a  nonsuit 
on  the  trrouud  tbst  there  was  no  evidence  of  n>!gU- 
gencQ  was  properly  denied,  where  It  appeared  tliat 
the  defendant  allowed  old  ties,  brush,  briers  sad 
Other  dry  and  combustible  material  to  lie  upon  tbe 
railroad  lands,  and  where  there  was  some  evldeooe 
that  sparks  ss  "large  as  walouts,  chunks  and 
cindun"  came  from  tbe  amokeatack.  O'Neill  v. 
NewYork,0.  ftw.  B.Oo,4liBun,<K.  Boenotssto 
Knowlton  v.  New  York  ft  N.  E.  B.  Go.  OUSS.)  1  L. 
lt.Aa»;  Missouri  Pao.  B.  Co.  v-PtataariTexJSI. 


C.ocH^lc 


LocisTiLLs,  N.  A.  &  C.  R  Co.  T.  HiTecHi, 


gnas 

ncbt  of  waj.    Affirmed. 

The  fscis  are  stated  Id  tlie  opinion. 

Mettn.  G«orn  W.  Frledlcy,  E.  C. 
Field  aod  C.  C.  matson  for  appeltant. 

JKr.  J>  Kop«lka  for  appellee. 

Elliott,  J.,  delivered  tlie  oplDJon  of  the 

Gathered  aod  grouped  Id  a  form  Bufflclenll? 
full  and  clear  to  ezblbit  tbe  questioos  of  taw 
which  ariae  in  this  case,  the  facts,  as  they  ap- 
Dcarlu  the  special  finding,  may  b«  thus  staled: 
The  appellee  is  the  owner  of  lands  used  foror- 
dlnaiy  fuming  and  grazing  purposes  adjoin- 
Insthea^ell^t'srallroad.  On  the  ISth  day  of 
Julf,  1887,  Uie  Kction  hands  of  the  appellant, 


appellant's  right  of  way  a  shorl  distance  from 
the  appellee's  land,  and  burned  off  a  great  part 
of  the  space  occupied  by  the  track.  The  ob- 
ject of  tlie  Kctionmen  was  to  remoTe  from  the 
right  of  way  all  combustible  maleiiala.  At 
the  lime  tbe  Are  was  set  out  it  was  very  dry, 
DO  raJD  having  fallen  for  more  tlian  four  weeks. 
The  secUoumen  extinguished  all  the  blaze  and 
flame  caused  by  the  flre  s^  out  by  them,  but 
fire  remained  In  some  pieces  of  turf  which  bad 
been  Ignited,  and  although  there  was  no  Bame 
the  fire  waa  atill  alive  and  smouldering.  These 
pieces  of  burning  turf  were  cast  back  upon  Uie 
spBcs  which  baa  been  burned  over.  Tbe  ap- 
[wllnnt's  right  of  way  extended  over  beds  of 
turf  or  peat,  and  thesamemat^rial  formed  the 
aurface  of  the  body  of  tbe  adjoining  landa  and 
also  of  the  appellee's  land  which  was  adjacent 
to  tbe  right  of  way  of  the  appellant.  Turf  or 
peat,  TClien  dry,  will  Ignite  and  bum  to  the 
depth  at  which  it  ceaaealohedry.  On  tbeSSd 
day  of  July,  ItiST,  the  wind  shifted  to  the  north- 
east and  blew  fresh  but  not  unuiniBlly  strong 
for  the  locality.     The  flre  amouldering  In  the 

Beces  of  luri  cast  back  upon  the  track  was 
ndted  Into  a  flame,  and  passing  from  tbe 
right  of  way,  communicated  fire  to  tbe  land 
owned  by  Hawkinson,  buined  there  for  a 
time,  but  Anally  all  the  flre  that  was  Tieible 
was  fought  out  and  extinguished  h;  penoos 
residing  in  the  neigh  borbcmd.  The  flre  bad, 
however,  communicated  with  tbe  turf  on 
Hawkinson's  farm,  where  It  remsined  dormant 
until  tbe  morning  of  the  28d  day  o!  tbe  month 
named;  on  tliat  day  it  broke  out  and  spread 
over  the  lend  of  SchaSer.  For  tbe  second  time 
neighbors  extiDguiabed  such  flame  as  was 
visible,  but  tbe  turf  still  held  flre  and  burned 
slowly.  On  tbe  £4th  day  of  tbe  same  montb 
the  wind  shifted  to  the  south  and  the  flre 
from  Bchaffer's  land  was  communicated  to 
the  turf  or  peat  on  the  appellee's  farm.  For 
the  third  iJme  such  flre  ai  could  be  seen  or 
leached  was  eitingaiahed  by  persons  residine 
to  the  neighborhood,  assistod  by  tbe  emplov& 
of  the  appellant;  but  still  the  fire  remained  In 
the  turf,  imoaldering,  but  not  extinguished. 
On  the  Sd  day  of  August  the  wind  Increased, 
hntlt  did  not  blow  atrongeTthan  is  usual  in  the 
locality,  and  again  the  fire  smouldering  in  the 
turf  on  appell^a  farm  broke  out.  It  ran  over 
ten  acres  and  caused  tbe  appellee  serious  loss. 
"  By  reason  of  the  dryness  of  tbe  season  and 
BL.B.A. 


the  cbaracfer  of  the  soil,"  savs  the  trial  conit 
in  Its  fludlng,  'It  was  neglfgence  on  the  part 
of  the  defendant  to  set  fire  to  and  bum  oft  Ihe 
right  of  way  at  the  place  and  lime  where  the 
same  was  so  burned. 

An  essential  and  ruling  element  of  this  case 
is  this:  It  was  a  tortious  act  to  set  out  the  fire 
which  caused  the  plaintiff's  Injury.  It  waa 
something  more  than  culpable  negllgeoce  to 
start  a  flre  on  a  bed  of  turf  or  peat.  In  a  season 


Tbe  act  of  tbe  defendant  in  selling  out  a  flre  at 
such  a  place  and  under  such  conditions  was  a 
positive  Vrong,  for  the  law  forbids  that  onv 
person  should  put  the  property  of  another  la 
Jeopardy  by  such  an  act.  In  degree  only  Is 
theiea  difference  between  such  a  case  as  this  and 
one  In  wbicha  person  kindles  aflre  near  a  train 
of  gunpowder  leading  to  a  magazine  filled 
with  explosive  substances.  In  esi^ence  the 
case  Is  the  same  as  that  of  one  who  buildaaflre 
upon  materials  that  will  iimite  and  continue 
burning  in  a  place  where  aD  surrounding  ma- 
terials are  of  the  same  combustible  cbsracter. 
If  a  person  should  kindle  a  flre  in  a  great  heap 
of  Inflammable  paper  surrounded  on  evei7  side 
by  other  like  heaps,  with  the  line  of  commu- 
nication between  them  direct  and  unbroken,  na 
one,  we  veniore  to  say,  wotild  hesitate  lo  de- 
clare that  he  br  whom  tbe  flre  was  kindled  waa 
guilty  of  a  pontlve  tort  and  not  of  mere  pa«> 
sive  negligence. 

A  railroad  company  has  a  right  to  remove 
combustible  material  from  Its  rigbt  of  way, 
and  ordinarily  It  may  not  be  negligence  to  em- 
ploy flre  for  that  purpose,  but  where  the  con- 
ditions are  such  as  to  put  In  great  peril  adja- 
cent property  fire  cannot  be  rightfully  used  for 
such  a  purpose.  Fire  is  a  necessary  agent  In 
common  use  In  life,  and  from  Its  employment 
under  ordinary  conditions  negligence  or  wrong 
is  not  necessarily  Inferable;  butltmav  tie  so 
used  as  to  make  the  person  using  it  guilty  of  a 
tortioui  act  The  doctrine  we  assert  was  de- 
clared lo  the  early  years  of  tbe  common  law. 
BmithT.  Frampten,  2  Salk.  fM4;  Tubrrril  t. 
Stamp,  1  Balk.  13;  Anonymoat,  Cro,   Eliz.  10. 

Tbe  rule  has  continued  Id  unbroken  force 
through  all  the  ages  oE  the  Jurisprudence  of 


608;  Vtarkt.  Foot,  8  Johns,  31;  liamard  t. 
Poor.  31  Pick  878;  HanlnnY.  /njram,  Blowa, 
81;  Fahn  y.  Btiebart.  8  Wis.  2.^5;  Filliter  v. 
Phippard,  11  Q.  B.  847;  McKemis  v,  McLeed, 
10  Bing.  886;  CUland  v.  Thorr.toTi,  43  Cal. 
437;  (Mlin*  v.  Orouelim.  40  lod.  414. 

A  lawful  act  may  be  done  In  such  a  mode, 
or  under  such  circumstances,  as  to  make  It 
wrongful,  and  where  flre  is  used  in  an  Improp- 
er manner  or  under  circumstances  such  as  in- 
excusably Imperil  surrounding  or  adjacent 
properly  the  person  so  using  it  is  a  wrong-doer. 
Gagg  v.  Vetter,  41  lod.  828;  FrtemantU  v. 
London  A  N.  W.  R.  Co.  2  Foat.  &  F.  887;  AU 
dridge  v.  Grtat  Wettern  R.  Co.  S  Man.  ft  Q. 
G15;  Yaug/ian  v.  Menlovt,  8  Bing.  N.-  C.  468; 
OrogaU  v,  Morrit,  Brownl,  il87;  Biggint  t. 
DetBes.  107  Hasa.  484. 

In  a  seriea  of  cases  our  court  has  held  that 
railroad  companies  are  nolliable  for  setting  out 
flre  on  their  own  right  of  way ,  but  are  llabte  foi 


adJRCent  property.  PitMvrgh,  0.  <*  8t.  L.  R. 
Co.  T.  Hixon.  70  Ind.  Ill,  Kud  cases  cited-, 
iV((»&uTB/i,  C.  dSl.  L.  B.  Co.  V.  Jonei,  88Ind, 
496;  fln"flimn»  t.  Bmdtr,  92  Ind.  234;  lavit- 
tilU.  N.  A.  <t  0.  S.  Co.  T.  Ehlert,  87  Ind.  839; 
Indiana,  B.  d  W.  B.  Go.  v.  Adamion,  90  Ind. 
60;  Indiana.  B.  AW.  B. Co.  r.  McBroom, 91  Ind. 
114;  WtMnh.  St.  L.AP.R.  Co.  v.  Johnmm,  98 
Ind.  «;  PitUburgh.  C.  A  St.  L.  R.  Co.  v. 
Hiron,  110  Ind.  22fi,  9  Wert.  Rep.  888. 

Within  the  principles  established  by  these 
authorities  the  persoo  whose  land  was  first 
reached  hy  the  fire  would  undoubtedlj  be  en- 
tilled  to  recover,  for  the  use  of  fire  under 
the  circQmstaDces  exlstfnK  at  the  time  the 
first  was  set  out  by  the  appellant  was  nronef  ul; 
and  tbe  condittons  were  Bucb  u  to  make  It 
leasouably  certain  that  it  would  leave  the  Ap- 


iOQ  wbfch   exteoded  on  every  side  of 

It,  covering  many  acres.  That  tbe  fire  would 
escape  from  tbe  right  of  way  waa  ao  probable 
that  tbe  appellant  must  be  held  responsible  for 
what  did  actually  occur,  for  all  persons  are  re- 
quited to  foresee  and  provide  sgainst  tbe  proba- 
ble coDsequencea  of  tbeir  acts.  Unusual  and 
tmprobable  m«uUb  are  not  to  be  anticipated,  but 
usual  or  probable  ones  must  be.  B:.lima'n\.l'n- 
dianapoiit, C.  db L.  B. Co.  78 Ind.  166;  Dunlap  v. 
Waantr,  8S  Ind.  529,  44  Am.  Rep.  ^-.Wabatri. 
bt.  L.  it  P.  B.  Co.  V.  Locke,  112  Ind.  404,  11 
West.  Rep.  877;  LovitvilU,  K  A.  A".  E.  Oo. 
■w.  Wood,  118  Ind.  544-656.  13  West.  Rep.  803, 
andcasesciIed;(7i<Trs  V.  MelntiTe.n^  Ind.  262- 
285;  Cineinuati,  I.  8t.  L.  AC.  B.  Co. -7.  Cooper, 
Id.  489-472;  Terrt  Havte  A  I.  B.  Go.  v.  GUm,  ISS 
Ind.  16,7  L.  R.  A.  588;  Lane  v.  AtianiicWork*. 
Ill  Mass.  Iil6;  Milt\.  Winior,  118  Mass.  251. 
The  only  dilBculty  which  this  case  presents 

firows  out  of  tbe  fact  that  tbe  fire  crossed  the 
and  of  Hswkinson  and  of  Schaffer  before  reach- 
ing that  of  the  appellee;  but  tbe  difficulty  will 


be  found,  upon  scrutiny  and  aDDlysIs,  to  be  ap- 
parent rather  than  red.    It  .  -.  - 
lug  strength  drops  when  tbe 


Its  appsxelof  Si 


authority  are  applied,  for,  neillier  upon  prin- 
ciple nor  authority,  can  it  be  Juslly  concluded 
that  tbe  iojury  was  so  remote  as  to  defeat  a 
right  of  refxivery.  As  has  been  shown,  theact 
of  setting  out  a  fire  at  such  a  season  and  on  an 
Inflammable  end  cxintinuous  bed  ol  peat  was  a 
positive  wrong,  and  not  mere  passive  negli- 
gence; so  that  the  case  falls  within  the  rule 
declared  Id  the  famous  Squib  Gate,  which  our 
own  and  other  courts  bare  so  often  and  ao 
atrongly  approved.  Seoll  v.  Shepherd,  2W.B]. 
898;  BiUman  v.  Jridianapolit,  C.  A  L.  B  Co. 
and  Dvnlap  v.  Wagner,  tupra;  Terre  Saute  A 
J.  B.  Co.  V.  Buck,  98  Ind.  8*6,  49  Am.  Rep. 
186;  LovitvilU,  If.  A.  AC.  B.  Co.  v.  Falveg. 
104  lud.  409,  1  WesL  Rep.  868;  IntUanapolii, 
P.AC.B.  Co.  V.  Pitar.  109  Ind.  179-188,  7 
West.  Rep.  896;  Ohio  AM.RCo.  v.  Heeht,  115 
Ind.  448.  and  casea  cited;  LmiitmUe,  N.  A.  A 
C.  R  Co.  V.  Biiidtr,  117  Ind.  4S5,  S  L.  R  A. 
434;  D<mwr  A  B.  0.  B.  Oo.  t.  BarrU,  133  U. 
8.  697  1^  L.  ed.  1148];  L(Ae  Bhor*  AM.B.R. 
Oo.  V.  Roumweig,  118  Pa.  519,  4  Cent  Rep. 
713;  Addison.  Torts,  g  13;  Cooley,  Torts,  70; 
Bishop,  NoD-CoDtract  Law,  S  U;  3  Sheaim. 
&  Kedf.  Neg.  4tb  ed.  %  742. 
•  L.  R  A. 


tbe  destructive  agency,  and  the  reeull  is  dii«ct- 
ly  Bttributableto  that  wrong.  In  thia  iastiDca 
cause  and  effect  are  interlinked;  there  is  no 
break;  the  chain  is  perfect  and  complete.  The 
line  of  connection  is  as  continuous  and  almoet 
as  closely  woven  into  nnity  as  the  beds  of  p^ 
which  the  railroad  traverses  and  which  lie  in 
one  vast  body  along  the  right  of  way.  Firing 
one  part  of  such  a  body  of  inflammalile  ma- 
terial when  It  was  parched  by  the  long  drought 
was,  in  legal  contemplation,  firing  It  all,  for 
the  spread  of  the  fire  was  so  probable  that  it 
was  tbe  duty  of  the  appellant  to  have  foreseen 
(he  result  and  not  set  out  the  fire.  If  a  man 
should  set  fire  to  a  rope  saturated  with  inflam- 
mable oil  leading  from  house  to  house,  and  tbe 
fire  following  the  rope  should  destroy  s  third 
house,  we  suppose  it  to  Iw  perfectly  dear  that 
be  would  be  liable  to  the  owner  of  that  house; 
and  what  Is  true  of  the  ImBelnarv  case  is  true 
of  the  actual  one,  for  the  line  of  causation  ii 
eveu  more  complete  and  perfect  in  the  ia.Vta 
than  In  the  former. 

We  discriminate  this  case  from  the  case  of 
Ptnnsylnania  R.  Co.  v.  WhiUoek,  99  lod.  1<L 
There  ia  solid  reason  for  discriminatfng  be- 
tween the  two  cases.  In  tbe  one  there  waa 
mere  passive  negligence;  in  tbe  other  a  positive 
wrong.  There  is  also  another  element  of  dif- 
ference, for  the  case  referred  to  proceeds  upon 
Ihe  theory  that  there  wasan  in t erven ingageucy 
and  a  break  in  the  line  of  causation,  while  here 
no  such  theory  can  be  framed  wiihout  vio- 
lence to  the  facts,  since  the  6re  followed  the 
continuous  inflammable  bed  of  peat  upon  which 
it  was  ignited  by  the  appellant.  It  must,  in- 
deed, be  owned  that  Ihe  case  dted  carries  the 
doctrine  to  the  utmost  verge.  Tbe  doctrine 
cannot,  at  all  events,  be  extended,  for,  ev^n  lim- 
iting it  lo  the  facts  of  tbe  particular  instanco 
then  before  the  court,  the  decision  is  in  conflict 
with  the  decisions  of  the  SupremeCouitof  the 
United  States,  with  those  of  almost  all  the  state 
courts,  and  it  is  at  variance  with  the  viewa  of 
tbestandarri  tejt-writers.  Milwauka  A  St.  P. 
K  Co.  V.  KiUlogg.  94  U.  S.  469 1.24  L.  ed.  856]; 
Shearm.  &  RedF.  Neg.  4tb  ed.  %  888,  and  natet; 
Cooley,  Torts.  98.  and  note;  Bishop,  Non-Con- 
tract Law.  ^  45;  8  Am.  &  Bng.  Encydop.  Law, 
11,  and  coses  cited. 

It  is  difficult,  if  not  impossible,  to  find  a 
Eubsianllal  reason  for  holding  thnt  an  ordinary 
wind  Is  an  independent  intervening  acency,  for 
what  occurs  in  the  usual  course  of  nature,  and 
abnormal  or  extraordinary,  ci 


it  very  dear  that,  If  a  i 


:t  vails 


winds  and  they  should  fall  upon  and  c 
an  adjoining  building,  he  could  not  defeat 
the  claim  of  the  owner  of  the  ruined  building 
upon  the  ground  that  the  walla  fdl  before  aa 
ordinary  wind.  Between  the  supposed  case 
and  the  real  one  before  us  no  difference  in  prin- 
ciple can  be  discerned  by  the  keenest  vision. 
Extraordinary  winds  may  Justly  be  regarded 
as  Independent  intervening  agendas,  but  not 
so  winds  which  are  usual  and  prevail  without 
disturbing  the  normal  condition  of  nature. 
One  who  Is  himself  without  fault  has,  in  Jnstioe 
and  common  fairness,  a  right  to  recover  from 
one  who  has  caused  him  loss  by  a  tortioui  act,  al- 
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Ihe  loss.  It  Is,  in  truth.  Impossible  to  coDoetve 
«  case  wherein  loss  from  fire  on  liappen  who]- 
Ij-  independeiit  of  natural  causes.  Fire  vill 
not  bum  without  air,  and  yet  no  one  will  be 
bold  enough  to  aaaertthal,  because  this  natural 
■Bgencv  enters  into  ererv  coaflsKiatloD,  there- 
fore the  nrong-doei  Is  auolTed  from  responai- 
■bllKy. 

It  is  very  seldom  that  anj  case  arises  In  which 
some  breu  between  cause  and  effect  Is  Dot  dis- 
■cemible  npoD  ririd  scrutiny  and  by  captious 
•reflDfimeDt,  but  Uie  law  is  a  practical  science 
and  repudiatea  subtle  refinements  and  speculs- 
tive  inquiries.  It  wHl  not  sacriDoe  suhstsnllal 
•ll^tB  to  such  Un practicable  processes,  but  will 
f^ect  them  to  make  way  for  practtcu  Justice. 
-Recondite  discassion  of  efficient  cause,  pfuralily 
■of  csnses  and  kindred  topics,  are  for  tbe  met- 
^pbysidan  and  the  specutattTO  philosopher,  not 
die  practical  lawyer  or  judge.  In  the  ably 
reasoDed  opinion  prononncra  In  the  case  of 
Itil»aukte  <t  8t.  P.  B.  Oo.  t.  Eillogg,  ntpra, 
the  Supreme  Court  oT  the  United  BtaWs  unan- 
4mously  declared  (hat  "  In  a  auccesdon  of  de- 

Cdent  events  an  Inlerrsl  may  always  be  seen 
in  acute  mind  between  a  cause  and  an  eflect, 
'tbouKb  It  may  be  so  Imperceptible  as  to  be 
-overlooked  by  a  common  mind.  Thus,  if  a 
ilniildlDg  be  set  on  fire  by  neglleeoce,  and  an 
•djolnlDg  building  be  destroyea  without  any 
negligence  ol  the  occupants,  do  one  would 
donbl  that  the  destmction  of  the  second  was 
■diue  to  tbe  negligence  that  caused  tbe  burning 
■of  tbe  first;  yet,  In  truth.  In  a  very  legitimate 
sense,  IbelmmedlatecsuseDf  thebumin$;of  the 
-second  was  the  burning  of  the  flrsL  Such  re- 
finements are  too  minute  for  rules  of  social 
-conduct.  In  the  nature  of  things,  there  is  in 
■every  transaction  a  Buccessloo  of  events  more 
-or  less  dependent  upon  those  preceding-,  and  it 
is  the  province  of  a  Jury  to  look  at  this  succes- 
sion of  events  and  asoertiUo  whether  they  are 
naturally  and  probably  connected  with  each 
other  by  a  otHillnuous  sequence,  or  are  dtssev- 
«ted  bv  tiew  and  Independent  agencies,  and  this 
>inust  be  detennioed  in  view  of  the  circum- 
-stances  existing  at  the  time." 

Discussing  tbe  same  geeeml  principle  In 
another  case,  thst  high  tribunal  said:  "In  tbe 
•ense  of  an  efficient  cause,  Musa  eatuani,  this 
is  DO  doubt  strictly  true;  but  thst  is  not  the 
«ense  In  which  the  law  uses  the  term  In  this 
-connection.  The  question  Is,  Was  It  eatua  tins 
fua  non,  a  cause  which,  if  it  had  not  existed, 
the  Injury  would  not  bave  taken  placeT  and 
•this  is  a  question  of  fact,  unless  the  causal  con- 
nection is  evidently  not  proximate."  Hava  v. 
MiehiffanCmi.B.Oo.\nV.9.2SS[29L.«dA\Q.\ 

In  the  case  of  .jBlna  In*.  Oo.  v.  Boon,  60  C. 
8.  117  [B4  L.  ed.  895],  the  court  said;  "The 
question  is  not.  What  cause  was  neareBt  in  time 
«r  place  to  the  catastropbeT  That  Is  noi 
meaning  of  the  maxim  aaua  pTvaima,  rut 
mota,  ^eetatur,"    In  the  same  case  tbe  court 

Suoted  with  approval  from  the  case  of  Bradj/v, 
Tarthwtltm  bit.  (h.,  11  Hicb.  42S,  ihefol- 
lowing  statement  of  tbe  law;  "  That  which  Is 
the  atonal  cause  of  the  loss,  whether  operating 


dnced .  Is  the  cause  to  which  the  Iom  mtut  bo 
Mtrlbuted." 

In  almost  every  branch  of  Ihe  law  may  be 
found  cases,  ancient  and  modem,  asserting  tlw ' 
general  doctrine  outlined  in  the  decisions  from 
which  we  bave  quoted.  Many  of  thecasee  we 
bave  already  dteo  assert  this  general  doctrine, 
and  to  them  may  be  added:  Omtlatr  v.  PAH- 
adt^Ma  Ok  81  Fed.  Bep.  854;  Ltmd  v. 
Ty^tboTo,  II  Cush.  568;  Louitiana  3/ttt.  Int. 
Co.  V.  Tutted.  74  U.  8.  7  Ws1l.  44  [19  L.  cd.  »1; 
Buiitrr.  WOdman.SBtxn.  &  LW-Sm-,  Barton 
V.  Home  Int.  Oo.  43  Mo.  IM;  Mareff  v.  Mer- 
ehanU  Mvi.  Int.  Oo.  IB  La.  Ann.  888;  Ring  t. 
Colioet.  77  N.  Y.  88;  S^rgotl  r.  Neu  Toric.  M 
N.  T.  864. 

Inspeaklngof  tbecaaesof  BsanT.  Iftie  York 
Otnl.  B.  Oo.,  86  N.  Y.  210,  and  PBantulvm- 
ia  B.  Co.  V.  Ktrr,  62  Pa.  858.  which  declare  a 
doctrine  antagonistic  to  that  held  by  tbe  Bo- 
preme  Court  of  the  United  Stales,  an  able  law- 
yer, John  D.  Lawson,  says:  "For  they  are  not 
only  opposed  to  all  the  English  decisions,  to  ev^ 
rf  sutneqnent  American  case,  but  to  tbe  later 
cases  in  tne  very  Btalea  In  which  they  were  do- 
cided."  In  support  of  bis  statement,  Hr. 
Lawbod  cites  a  great  number  of  cases.  4 
Southern  Law  Rev.  700-761. 

Very  mucb  the  same  statement  was  made  1^ 
Judgt  Cooley  In  bis  work  on  Torts,  to  which 
we  have  already  referred,  and  his  statement  la 
quoted  in  BiQman  v.  Indiant^ioiit,  0.  A  L.  B. 
Go^  tapra. 

Following  maxims  with  rigid  strictness  is  a 
perilous  proceeding.  They  are  scant  covers  for 
great  prlndplea,  anJ  sre  sometimes  as  mislead- 
ing as  the  wise  saws  or  musty  proverbs  of  a 
village  oracle.  It  Is  idle  to  expect  a  terse  roaxlm 
(o  sdequaiely  express  a  great  principle;  the 
most  it  can  ordinarily  do  is  to  suggest  tlie  prin- 
ciple, but  even  so  much  as  that  It  can  only  do 
in  shadowy  outline.  "  Legal  maxims,"  It  has 
been  said,  "are  convenient  currency,  but  they 
require  the  test,  bom  time  to  time,  of  a  careful 
analysis."  "It  Is  hardly  fair,  by  tbe  way,"  said 
an  eminent  EngHsb  lawyer,  "toflndfaultwith 
a  maxim  for  iS  brevity,  tbongh  brevity  should 
make  us  beware."  SLondon  Quarterly  Rev.444. 

Hr.  Townabend  says:  "  We  believe  that  not 
a  single  law  maxim  can  be  pointed  out  wfaicli 
Is  not  obnoxious  to  objection."  Ram,  Legal 
Judgment,  46. 

These  are  echoes  from  the  opinions  of  tbe 
Judges  who  have  frequently  shown  the  folly  of 
depending  too  much  on  maxima.  Blade  v. 
Ward,  aft  Hicb.  101,  15  Am.  Rep.  171;  Than- 
ton  T.  St.  Joieph.  51  Ho  610,  11  Am.  Rep.  4«S; 
Banomi  v.  BaekMutt,  37  L.  J.  N.  B.  Q.  B.  888. 

It  is  certainly  true  that  the  court  which  fol- 
lows strictly  and  without  expansir"  '*" '^ 

atuta  proAma,  non  remota,  i 
so  far  astray  as  to  be  unable  t<  .  .  , 
to  deserving  suitors.  But  no  court  Is  bound  to 
"stick  In  the  bark"  of  a  maxim;  on  tbe  con- 
trary, It  la  Its  duty  to  ascertain  and  give  effect 
to  the  spirit  of  the  principle  which  the  nutilm 
dimly  indicates,  but  does  not  fully  express.  In 
this  Instance,  ttie  spirit  of  the  principle  of  which 
the  maxim  quoted  is  a  glimmering  outline  r»- 
qulres  that  it  should  be  adjudged  tbat  the  ap- 
pellant absll  make  good  to  tne  appellee  tlw  lai> 
sustained  by  htm  bom  lis  iortlous  ao& 


istalned  by 
Judgmtnit 
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CLEVELAND.  COLUMBUS,  CINCIN- 
NATI &  INDIANAPOLIS  BAIL- 
WAT  CO.,  Jfpt., 

Jooepli  A.  OLOSSER  tt  ol. 


1.   Whara  >  earrimr  mgv^am  tli»t  he  will 


altar  the  Bliipment  he  will  rep>7  the  ihtpper  a 
rebate  of  part  or  lach  nte,  HiU  li  onlr  an  agne- 
meDttoeurrtbecooda  at  a  oompeiBatlon  ulU- 
nutielr  •greed  upon,  and  ia  iuitllU«al. 
IB.  TH>iTHinlfi«ttTr~  *- 1*"*  — n*-'*-g'  *■*"-- 
tim«to  by- a  caiviAr  ftortlM  awrlmc«  of 
pM>d«  wlltioiit  parOaHt;  ta  Inoffeiutve.  Far- 
tlalltr  extna  onl;  In  omm  where  tdraatagei  ara 
mual  and  one  par^  Is  imdniy  btvored  at  Hie  ex- 
peoM  of   anothra,  who  atanda  npoD  an  eqoal 

8.   Common  ekFrtora   mi^,  wlthlii  tbo 
llmlta  of  bime««  and  Imputialltf,  oonsult 
aklBg  oontiaota  for 


A.  A  eoBtraet  betwc. 
elwrB«d  with  il  poblle  dotr.  luoh  aa  u 
that  of  oommoD  eanlen.  iwaridliiafoTtlietonD- 
Mton  ot  a  oomblnatloD  havins  no  otber  purpoae 
tbati  that  of  lUfllnff  oompetltlon  and  providing 
meana  to  aooomplloh  that  objeot,  ta  Ulecal  and 
agalnat  publlo  p<dlcr- 

B.  Ho  rlfht  of  kctlon  oan  Bprinv  ont  of 
on  lUo^nl  eontraetl  and  this  rule  applies, 
not  only  when  the  aODtnot  Is  eiprenl;  illegal, 
bnt  whencTer  It  la  oppoaed  to  publlo  policy. 

8.   Although  tho  motion  fbr  tho  prodi 


tlonof  hooka  nndpspoiv  Is  dofcetlTO^ 

OF  the  order  made  upon  It  too  broad,  ret  It  aiiaik 
Inatruments  of  erldenoe  are  used  In  the  mode  re- 
quired by  law  on  the  trial,  theieta  n< 


r.   Itlan 

ndnlaalon  that  there  la  some  evldenoe  of  faota, 
direct  ordroiuaatantlali  tcndliv  to  make  tt  a 


on  of  bualnosa  reqnlrlnf 
u  the  authority  Oif  d» 
asentto  Mod  the  principal  by  hlggtateinentB  docv 
not  terminate  until  the  negottetloaa  ar«  at  an 


•oa(H>a  are  DoCeTtdenoe. 

e.  If  ftoeaaoMMt  e^rrler'inaJti 
oontmct  to  repav  pmrt  of  tho  oo^ 
reeolvod  from  the  ahipper,  he  muat  pwtnia 
his  part  of  the  oonbaot  Qolea)  he  overthrowa  tb» 
piesumpUoQ  of  ftlmeai  and  tight  by  oountsh. 
raUlns  fanta. 

10.  A  apodnl  gndlng  mn«t  be  coaaUb- 
ered  •>  n  whole,  and  cannot  be  aaaalled  In 
parti;  and  If,  takeo  aa  a  whole,  the  flndluff  legiti- 
mately lupporta  tAe  Jild^ineot,  It  will  be  upheld. 


ta  not  obleotlonable.  If  auoh  faola  do  n 
Uah  Bnother  oauae  of  action. 
1.    A   oontemot  blndlnK    n    cairler  to 
traniportaamany  oarlooda  tn  tr^alo  aa  tbeahlp- 
per  may  desire  tmaaported  ta  valid  aa  to  acts- 
done  In  performanoe  uf  It,  and  until  revoked. 
(December  IT,  IfBO^) 


NOnu- 

TheliBiitalBtnMOfaStatehastbe  power  topre- 
•orlbe  the  cbaraea  ot  a  railroad  oompany  for  the 
oarrlage  ot  persona  and  menihandlae  within  Ha 
llnilta.ln  tbeabaenoeof  anrprovleloQ  In  tbeobar- 
ter  of  tbeoompany  oonatltutlnK  a  oontraot  vesting 
Inltautborl^overtlMae  matiera.  aubjeot  to  the 
llmltatlOD  that  the  oarrlam  la  not  requited  without 
reward  or  npon  oondltlons  amonntliiK  to  the  tak- 
ing ot  OTOperty  for  public  use  without  Jnat  oom- 
penntlon.  and  that  what  ta  done  does  not  amount 
tOB  regulatioaof  forelcn  or  interstate  commeroe. 
Georgia  B.  A  Bkg.  Co.  V.  Smith,  lis  tJ.  S.  lT<.mL. 
•d.  677;  Dow  T.  Beldelman,  UB  U.  S.  C80,  SI  L.  ed. 

ta. 

ThepowerofaState  to  limit  railroad  oluuKafor 
tninaportation  oan  only  be  bargained  away.  It  at 
all,  bj  words  at  pcaltlve  aisnt  or  their  equivalents 
Stone  T,  Farmers  I.  AT.  Co.  T'B.  B.  Commlasloa 
Ossea"nM17.  B.a07.aL.ad.«M. 

~  •  ■  rh 

in  ta  not  the  equlT»- 
,    Oblcaffo.  U.  ft  St.  F.  B.  Co.  V. 
IClnneaota,  IM  TT.  B.  as,  88  L.  ed.  «T(L 

Oeneial  statutes  flzlns  maximum  rates  of  charges 
(or  transportation,  when  not  forbidden  by  charter 
oontracts,  do  not  deny  to  tba  railroad  oompanlea 
the  equal  protection  of  the  taws,  or  deprive  tbem 
Of  their  property  wlthoutdue  prooeasot  law,  with' 


Stone  T.  Farmers  L  ft  T.  Co.  supra. 

A  pow^  ot  govemmeDt  which  sctnally  extata  ta 
mtlaatbrnoD-user.    (ailea«o,B.  ft  ~    ~    ~ 
Ontla,  MU.B.U5,HL.ad.U. 


by  probibtttng  dtacrlmlnatjons,  by  reffulattnr  tar- 
lfls,byeDforeliigeBeilltl«etorthepubIla  Theln- 
teialate  Commerce  Act  of  Oongreas  lUustratea  thta 

suaA. 


propoaftlOD.  BoaMu  ft  H.R.O0.T.  County  Oomra. 
4  New  Bug.  Bep.  SCT.TS  He.  8S<. 

Because  Individuals  may  serve  for  hire,  or  may, 
without  oompeOBation.  donate  their  Mrvtcea,  It 
does  DotfollowthatoommoQ  oarrlen  by  tall  may 
do  the  same  thing.  Bamueta  v.  Iioulaville  ft  N.  B. 
Co.  SI  Fed.  Bep.  BT. 

Although  the  oompany  owns  the  properlr.  tt  b 
alsolotbeen>>ymentotaputdlo  franohlse;  and  la 
the  Dontrol  of  theproperty  tt  has  not  the  same  meas- 
me  of  power  that  persona  have  and  axcjotas  orer 
propertfthattaalteatedby nopubUo  nBB.and  oi^- 
erated  without  the  ezerolae  of  any  publlo  Oan' 
ohtas.    iMd. 


A  railroad  oompany  ta  ohartered  solely  tor  the 
pucpoas  ot  pertorming  the  'dutUa  ot  a  aommon 
carrier.  Tbairrantlntbta AarterknotUng mora 
than  a  Tight  to  be  exercised  within  the  aame  llml  ta- 
ttoos that  the  oommoD  law,  la  behalf  ot  Joatloe 
and  pnbllo  pottey,  Impoeea  upon  the  natural  maik. 
Chicago  ft  A.  B.  Co.  T.  Feople.  n  DL IL 

Arallway  company  aottngaa  acommoocaritar, 
and  bound  by  atatute  to  deal  equally  with  allper- 
sanSiOaiuiotmakeacegutatlon  torlhe  conreyanos 
ot  gooda  which  Id  practice  aSeots  oiu  Indlvldaal 
only.  CrouohT.LondonftK.W.  B.Co.UO.B.aH( 
Xorgan  t.  Pike,  IS  Bog.  L.  ft  Bq.  tSli  See  Crouch 
T.  Great  Northern  B.  Co.  H  Hng.  Ii.  ft  Bq- G93. 

Thegrantof  powerbya^uirter.b 


regulatluna  touohtng  the  rateaottoUand  the  man- 
ner of  ooUeotlng  the  atune.  does  not  deprive  the 
Slate  of  Its  genial  anthorllr  Itself  to  regulate  the- 
ratal  of  toU  to  ba'CoUaoted  br  the  company. 
Chtcsgo,  M.  ft  St.  P.  B.  00.  T.  f«— "T-**!  atV.  E^ 
Ua,83L.  ed.«n). 


.  70:    14  L.  B,  A 


590;   27  L.  R.  A.  6*2; 


OUTKLIHD,  C,  O.  ft  L  B.  Co.  V.  CliOeSEB. 


for  Harion  CooiitT,  afflrminK  B  JadsmeDt  of 
the  BpecittI  Term  In  favor  of  plsinnffs  in  an 
Action   brought  to  recover    freight  rebates. 


Tbesult 


Tbesult  wasbrCloMerftCo.,  grain  dealers, 

it  IndlanaiMlia.agniDBttbeappellant,  to  recover 
whsl  are  called  "rebates"  or  "drawbacks"  on 
freigbla.  There  was  a  trial  by  the  court  at 
special  term,  resulting  In  a  judgment  againBt 
the  appellant  Id  the  sum  of  9e,277.S7,  which 
was  amimed  without  an  opinion  at  general 

The  fact!  safflcientlj  appear  In  the  opinion. 

Mean.  Addison  C  H»rriB,  WlUi&m  H. 
Calkina  and  H.  H.  Poppleton,  fot  appel- 
lant: 

A.  contract  obtained  br  a  ablpper  from 
"    ;  If  be      


ftilway,   that   I 


3  will  pay  the 


waj  of  rebate,  a  portion  of  the  freight  so  pali  , 
la  void  Bs  aealnat  public  policj,  and  the  law 
Tillnotaidiiim  to  collect  tbe  rebate. 

Metttitffer  y,  Penn^lmnia  R,  Co.  86  N.  J.  L. 
407,  18  Am.  Rep.  467,  87  N.  J.  L.  881, 18  Am. 
Rep.  754;  InManapolu.  D.  A  B.  R.  Co.  t.  Er- 
«n,  B  WesL  Rep.  101.  118  Dl.  350;  ScoiUld  v. 
Sailway  a>.  1  West.  Rep.  813, 48  Ohio  St.  571, 
6*  Am.  Rep.  84fl;  QreeDhood.  Pub,  Pol.  63», 
€t  tq. ,-  Hutchinson,  Car.  §§  801,  802;  Pierce, 
Railroads,  468;  AtcMion,  T.  ds  8.  F.  R.  Co.  t. 
Dmner  AN.O.  B.  Co.  110  U.  8.  676.  28  L. 
ed.  89S;  Lak«  8vp«rior  &  U.  B.  Co.  t.  VnH^ 
State*.  S3 U.  8. 448, 33  L, ed.  968;  MtfrrUy.  PkO- 
pot,  11  Ind.  447;  Jvdah  t.  Yineennu  UniMTtity, 
16  Ind.  56;  Oieanyan  t,  Wijidiater  BepMting 
Armt  a.  108  U.  6. 281,  26  L.  ed.  539;  Orqft  r. 


MeOonoughs,  79  HI.  846,  22  Am.  Rep.  171: 
Arnot  T.  Pittttan  d  E.  Coal  Go.  68  M.  T.  608, 
23  Am.  Rep.  190;  Oregorv  t.  WmUlM,  SB 
Micb.  887. 

Itmr*.  B.  HMTiaon.  W.  H.  H.  KUl«r 
and  John  B.  Ebun  for  appellee. 

Elliott.  J.,  delfvered  the  opinloD  of  tb« 

The  appellees  were  partners  under  tbe  name 
of  Closser  &  Co.  and  as  auch  prosecute  this  ac- 
tion Bfcalnst  tbe  appellant.  The;  base  their 
right  of  action  upon  contracts  made  with  the 
appellant,  nberem  it  undertook  to  transport 
grain  from  Indianapolis  to  the  seaboard;  and 
they  charge  that  the  appellant  agreed  to  receive 
at  tbe  time  of  tbe  shipments  a  designated  snm 
as  compensation  for  tbe  transportation  of  die 
grain  and  to  refund  lo  them  a  certain  part  of 
the  sum  received.  Tbej  demand  that  the  ap- 
pellant be  compelled  to  respond  in  damagee  for 
a  breach  of  the  agreement  to  refund  partof  th9 
money  paid  to  it  as  freight  on  the  grain  car- 
ried under  the  contracts. 

In  the  first  paragraph  of  tbe  complaint  itia 
alleged  that  on  tbe  16th  day  of  September, 
1884,  tbe  appellBUt  made  a  contract  with  Clos- 
ser &  Co.  wherein  It  agreed  to  transport  grain 
from  IndlaDapolis  to  Pbttadelphia  "at  the  price 
of  181  cents  per  hundred  weight,  at  the  same 
time  stipulatiog  that  CloseerA  Co,  should  pay 
tbe  defendant  at  the  rate  of  31  cents  per  hun- 
dred weight,  but  should  be  entitled  to  a  rebate 
of  41  cents  per  hundred,  to  be  repaid  to  Uloa- 
ser  Si  Co.  promptly  after  auch  shipments." 

The  contract  described  Is  valid.    It  is  not 


A  obarter  prorldoD  of  a  raflroad.  rrantlnB  the 
power  to  take  "tolli  from  all  persons,  propertr. 
merobandlBe  and  other  oommodltlee  tnuspartedoo 
Ibelr  road.  piovMed  only  the  net  proHts  ol  tlie 
road  thaU never  exceeds  peroeot  pec  annnm." 
doeinotiellevetbe  oampaDrfrom  tbe  obligation 
Imposed  upon  a  oommon  oarrter  QDder  the  com- 
mon law,  ■■  applied  to  ODmeuui  oatrlers  b]r  rail. 
The  charter  does  not  irtve  the  oarrler  an  option  to 
dtoorlmlDBCA  at  wUI,  provided  onlr  the  net  profltl 
of  the  road  do  not  exoeed  a  certain  limit.  Bamnela 
V.  Lomavllle  ft  If.  B.  Go.  81 BM.  Bep.  GT. 

Slate  ralinKuI  eenuniwlon. 

n>e  ptovWon  tor  a  laHroad  oommlselon,  In  CaL 
Oonat,  art.  U,  I  a,  the  oontrol  of  which  extends 
to  ^tranaportatlon  companlea."  shoold   be  oon- 


to  all  persons  enyaffed  la  tlie  bnsloeM  of  tnnspor- 
latloii,  whether  es  oorporattom,  Jolat-stoek  oom- 
panles,parbienliipsor  IndlTldiials.  Honuv.BosB, 
nCal.  fM. 

Wtieie  a  tariff  of  ftelaM  and  tHUsenger  nlM  has 
been  eMabUsbed  by  the  railroad  eonunfasloners.  and 
tiM  mllroad  companr  and  the  oommlnlODers  differ 
as  (o  whether  Buoh  ratea,  oonafdared  as  a  whole,  will 
prove  remunerative  to  tbe  oompany,  and  " 
roomforr  "~ -.—..■ — . ■- 


tbooc 

tbelTjudgtBeotfortbatof  the  oommlssloneis,'-  — 
thetaillls,  aaHxedbytbe  oommlmlooen.muit,lti 
•o  braaUie  ooorti  aie  eoinoemed,  be  left  toUu 
teat  of  expertnwnt.  Ftmsaoola  A  A.  &  Oo.  v. 
Blate,  8  I..  K.  A.  Mt » Ha.  81IX 

nw  oonrtawlU  not  Interfere  or  grant  any  rellet 
to  a  railroad  oompaay  against  rates  fixed  by  oom- 
mlstfODecs,  nixm  a  complaint  made  as  to  one  oc 
sevetal  latea  only,  or  where  the  freight  and  pas- 
«L.R.A. 


I  have  no  power  ti 


freight  and  pas- 
whloh  will  not  pay  the  expensee  of 
""""*  —  held,  apoo thepteadlDgs, 
JsereUon  given  to  railroad 
by  the  Btatute  authorizing  them  *to 
pretorlbe  reaaonaUe  and  Just  rates  of  freight  and 


tug  of  the  railroad  Company^  proper^  without 


The  Iowa  Ant  of  April  S,  U88,  givee  to  tlie  etat* 
board  of  railroad  oommlBrioneiB  power  to  oiaka 
a  full  sofaedule  of  maximum  rates  of  tiaooporta- 
t]oa  oharges  of  railroad  oompanlee,  after  the  In- 
veetUrattouofaayoomplalnt;  which  schedule  shall 
applyto  all  points  wIthlDthe  State,  and  shall  not 
be  limited  to  the  matter  set  out  In  the  complaint- 
Chicago.  R  JC  Q.  B.  Co.  V.  Dey.  S8  Fed.  Bap.  SSS. 

Wbereasohedule  olralee  for  railroad  obarges^ 
flxed  by  legislative  authority,  will  not  pay  tbe  cost 
of  neoeesBiy  servloe,  appllanoes  and  the  repair 
Uiereof,  Interest  on  bonds,  and  then  leave  some, 
thing  fordlvtdenda.  Its  oiforoement  Kill  be  enJoIn~ 
ed.  Chicago  *  N.  W,  B.  Oo.  T.  Dey,  1  L.  K  A.  TU, 
8&  Fed.  Hep.  SB" 


Bonabie  FBt«s,  It  Is  no  defense  that  plaintiff  Is  a  for. 
elgo  coriionitlon  sad  may  retire  when  the  tnisiuesa  ' 
ceases  to  be  profitable,  or  tiiat  it  operates  through 
other  Btatea,  where  no  rates  are  flxed  which  wUl 
enable  it  to  make  profit.   Ibfd. 

Ina  suit  to  restrain  the  enforcement  of  onreason- 
able  rates  It  is  no  defense  that  the  reduced  latca 
may  Increase  tlie  volume  of  business  and  make  it 
the  moreremuneratlve  In  the  future.    ItM, 

Where  the  actual  ooet  for  twltohlng  cms  Ib 


Sic 


IWJiiy  u)  carry  guvun  «i  h  u»eu  nn*.   i«t  me 

agreement  to  repaj  does  not  of  ItBelf  change 
the  legal  effect  ot  the  undeitAtlng  to  sucb  ao 
citent  as  to  traDsform  It  Into  'Ml  Illegal  con- 
tract. It  is,  in  contemplation  of  Ian,  botblng 
more  than  an  agreemcDt  to  cany  the  grain  S, 
the  compensation  ultJmat«l7  agreed  upon,  in- 
asmuch HB  the  proviaion  binding  the  car- 
rier to  pay  back  part  of  the  nominal  com- 
penaation  timplf  flzes  the  amountof  the  actual 
and  final  compensation,  although  it  doee  pro- 
Tide  for  a  peculiar  mode  of  payment  There 
la  no  element  of  moral  or  legal  wrong  in  an 
agreement  to  repay  part  of  the  compensation 
received;  to  glvean  illegal  character  to  such  an 
agreement  more  miut  be  shown  than  the  mere 
fact  that  the  parties  stipulated  for  a  rehate.  In 
■imply  making  a  t«bate,  or  in  providine  for  a 
drawback,  parties  violate  do  law  and  their  con- 
tract must  stand.  It  cannot  be  presumed  that 
fraud  was  intended  or  practiced,  nor  can  it  be 

E resumed  that  there  waa  any  wrongful  com- 
[natlon  to  secure  an  undue  advantage  over 
other  shippera;  neither  can  it  be  presumed  that 
In  Rtiputaimg  for  a  rebate  the  carrier  intended 
to  make  In  favor  of  the  particular  shipper  a 
discriminallon  forbidden  by  law.  It  is  by  no 
means  every  favor  shown  a  particular  shipper, 
although  il  may  constitute  in  some  measure  a 
discrimi nation  favorable  to  him  snd  unfavora- 
ble to  oiher  shippers,  that  impresses  upon  a 
contract  for  the  carriage  of  goods  the  seal  of 
condemnation.  The  common-law  authoriliea 
<and  by  them  the  case  Is  ruled]  fully  support 


tract;  but  when  such  elements  are  present  in 
such  force  as  to  make  the  discrimi nation  unjust 
or  oppressive  the  contract  wtU  be  illegal.  It 
is  not  necesssrilv  or  per  m  a  legal  wrong  for  a 
carrier  to  give  better  rales  to  one  who  ships 
many  carloads  of  grain  than  to  one  who  ships 
a  single  carload  or  a  single  busbeL  It  is  a 
matter  of  common  knowledge,  and  therefoie 
one  of  which  judicial  notice  is  taken,  that  an 
increase  In  the  volume  of  hudneas  ia  desirable 
and  advantageous,  and  in  the  rivalry  of  busi- 
nesa  competition  It  Is  lawful  to  faror  thoae 
whose  business  is  great  ratber  than  thosewhooe 
business  is  small  or  Inconsiderable.  In  the 
case  olNicholum  v,  Oreat  WttUrn  R.  Oo.,  1  C. 
B.  N.  8.  866,  1  Nev.  &  McN.  121.  Erie.  Ch.  J.. 
said:  "I  lake  the  free  power  of  makingcontracU 
lo  be  essential  for  the  purpose  of  making  com- 
mercial profits.  Railway  compaoiea  hare  that 
power  as  free  as  any  merchant,  subject  only  (a* 
to  this  court)  to  the  duty  of  acting  impartially, 
without  respect  of  persons,  and  thwduty  isper- 
formed  when  the  offer  to  contract  ia  made,  to 
all  nho  wish  to  adopt  it.  I^rge  contracts  may 
be  beyond  the  means  of  smallCBpitalistB;  con- 
tracts  for  long  distances  may  be  beyond  Um 
needs  of  some  whose  -traffic  ia  conQned  lo  a 
home  district;  but  the  power  of  the  railway 
company  to  contract  is  not  resblcted  by  these 
considerations." 

It  Is  obvious  that  whether  the  common  car- 
rier acts  Impartially  or  not  depends  upon  the 
circumstancea  of  the  particular  case,  for  regard 


a  city  eioeeda  the  oomfMnsatlODflked  tberetorbr* 
schedule  of  nit«e  prepared  by  state  railroad  com- 
mlsslonera,  tlte  sohedule  oannot  be  enfotoed.  Cfal- 
<BRo,  at;  F.  M.  ft  O.  H.  Oo.  V.  Becker,  8S  Fad.  Bap. 

va. 

The  obarter  at  a  oompanj  la  not  a  oontraot  the 
oblisaUon  of  wbloh  la  Impaired  by  the  Hlsalsslppt 
Statute  of  UBTOb  11. 18M.  creatlns:  a  oommlnloii  %p 
provide  tor  the  regrulatlon  of  trelKM  and  panengeT 
ratea.  prevent  unjust  diiorlmlnatlon  and  enforca 
certain  poUoe  reirulatlons  aflecCtog  railroad  oom- 
panleadolncbufllDetalnttaatBlate.  Stone  v.  Fbitii- 
en  L.  ft  T.  Co.  ("B.  B.  OomnUselon  Ctaaes")  lis  U. 
s.  aoT, »  L.  ed.  an 

Baaroai  companfet  rdtfect  to  Ie<rMaUM  eontroL 

Jtallroad  oompantcs  are  subject  to  le^tglatlve 
oontrolasto  tbelr  rates  of  (are  and  trelK^t,  noless 
protected  by  Qielr  ohartera,  or  unless  what  Is  done 
amounts  to  a  regulation  ol  foreign  or  Interstate 
oonimorce.  Stone  y,  Farmara  K  ft  T.  Co.  ("K.  B. 
Commlwlon  Cases")  IIB  C.  B.  807,  S)  L.  ed.  B36;  Chl- 
«ago.  R  ft  Q.  K.  Co.  V.  Cutta,  MO.  S. lES,  U  L. ed. M; 
Chlcairo.  M .  ft  St.  P.  B.  Co.  v.  Ackley.  M  U.  8.  ITS,  £4 
L.  ed.  99;  Winona  ft  Bt.  P.  B.  Co.  v.  Blake.  94  D.  8. 
180.  »  L.  ed.  99:  Buggies  v.  IlllnolB,  106  IT.  B.  HX.  ST 
I^  ed.  812:  Dlluois  CenL  B.  Co.  T.  Illinois,  108  n.  8. 
G41.nL.ed.  818. 

The  Legislature,  fn  the  exercise  of  Ita  power  of 
regulatlns  freights  and  tarrs,  may  clamlfy  the 
rallroada  aooordlng  to  the  length  ot  their  lines. 
If  the  same  rule  Is  applied  to  all  roads  of  the  same 
daaa.  Don  v.  Beldelman,  US  D.  &  BSD.  SI  L  ed. 
841. 

If  the  olaaslSoBtlon  operates  anlf  ormly,  the  court 
cannot  decide  whetlier  It  iraa  the  beat  that  oould 
bave  been  made.    ItM. 

Bitta  o'  fart*  and  /reighti  mtut  bt  uniform. 

Obarges  (or  (relghta  and  poaengai*  must  b«  unl. 
tL.£.A. 


form.  Chlcago.B.ftQ.B.  Oo.T.ftrka,  IS  HLWL 
TranaportBtJon  by  a  oommen  carrier  Is  open  to 
the  publlQ  upon  equal  and  reasoosble  lerms.  An 
exclusive  rlghtgranted  ts  a  oi>mnu>a  carrleronlr 
la  InoouilsteaL  irlth  the  rights  Of  all  othets. 
Audenrled  v.  Philadelphia  ft  B.  B.  Oo.  U  Pi.  SKL 
If  by  reason  o(  brlbea  or  other  Improper  motivea, 
railway  employ^  give  preference  to  one  persoD 
over  another,  the  company  may  ta  held  liable  tor 
damages  thereby  sustained,   Qalena  ft  0,  D.  B.  Od. 


In  TlllQOls  tt  has  been  held  that  a  railroad  oor- 
poratlon.  atthougfa  permltled  to  catabUata  Ita  ratsi 
fortiansportadoo,  must  do  so  without  InJurhHii 
dlserlmlnatlon  to  Individuals ;  that  lla  chargeamiBt 
be  reasonable.  Boot  v.  Long  Island  B.  Co.  4  L.  B. 
A.  881,  Ul  N.  T.  80B;  Chicago  ft  A.  B.  Oo.  v.  People 
ftt  111.  11:  Tlnoent  v.  Chicago  ft  A.  B.  Co.  M  DL  81. 

If  It  shall  In  good  talth,  from  a  pressbiR  cause, 
take  grain  (rom  wagons  or  boals.  while  gnJn  r»- 
maina  for  sfalpment  in  private  warehouses.  It 
will  not  thereby  Incur  liability,  Oaleoa  ft  a  U.  B. 
Co.  V.  Bae,  18  IlL  48B. 

In  New  Hampafalre  tt  baa  been  held  that  a  rail- 
road It  bound  to  carry,  at  reasonable  ratea,  oom- 
modltlea  for  all  penoas  who  utter  tbem  aa  early  H 
means  will  allow;  that  It  cannot  directly  ezenM 
unreasonable  dtoorlmlnatlon  aa  to  whom  and  what  It 
will  carry;  thatU  oannottmpoae  uoreaaonable  and 
unequal  terms,  CaolUUei  or  aooommodatlona.  Boot 
V.  Long  Island  B.  Co.,  suftro;  Holhiffee  v.  Portland 
ft  B.  B.  Co.  St  H.  H.  480. 

To  similar  effect  are  cases  In  otherStatea.  Ke« 
Bngland  Ezp.  Co.  t.  Maine  OeoL  IbOo.  ST  Ha.  IM; 
Shipper  T.PennsylvaQla  K.  Oo.  4T  Pa.  OS;  Fltob- 
burg  B.  Oo.  V.  Gage,  U  Oiay,  ■§[  MaoaolM  T. 
Ward,  K  Tea.  Bep.  KB. 


D,gH,zedr,yGOOgIe 


OLnBi.Ajn>,  C,  C.  A  L  R  Co.  v.  Cmmbbe. 


partitllty  ii  tatoflendTe  and  putiBlltj  oxtau 
only  In  cum  when  ■dnnlagM  an  c^ial  and 
one  vutj  if  nnduly  faTored  at  Ilie  expense  of 
anotfaer  who  atanot  npon  an  equal  footing. 
Hanj  BngHib  oaaea  mppoit  tbia  geoenl  doc- 
trine. Oartt>»  T.  BriiM  AS.  B.Oi>A  Best  A 
6.  112;  HeiUr  r.  OeOadoniim  B.  a.  1  TSn.  & 
HcN.  39;  Ortat  Wntent  B.  (h.  t.  Sufton,  L. 
R.  4  H.  L.  288j  Banttmt  ▼.  Bottom  Omntitt 
B.  (h:iC.'B.».%.tBn:J<mefv.EMten.Oou»- 
iU»B.Co.\  Ner.  &  HcN.  4S;  Oxlaia  t.  North 
EatUm  a.  Co.  Id.  73, 1  C.  B.  N.  B.  4M-,  Aw- 
tT^aU  T.  Gnat  Wnttem  R.  Oo.  G  0.  B.  N.  a 
SS8;  BeUadyht  ▼.  JfbrtA  Ai'AM  £.  Cb.  S  Kev. 
ft  McN.  100. 

Tbe  current  of  jndidal  oplnioa  In  America 
flows  In  the  geneial  channel  marked  ont  and 
opened  bv  the  couna  of  England.  Bayki  T. 
Kama*  Pao.  B.  Oo.  18  Colo.  181,  G  L.  R.  A. 
460;  SpoffoTd  T.  BotUm  A  Maint  B.  Co.  128 
Mass.  BM;  Fitdilnirg  S.  Co.  1.  Gage,  18  Graj, 
898;  JtAiuim  t.  P»ntaa>la  A  P.  B.  Co.  16  Fla. 
ess,  2S  Am.  Rep.  TSl;  Baaan  y,  Aikm,  9  heh, 
609,  48  Am.  Rep.  684;  i/ehuffee  v.  Portland  «B 
JS.  A.  a>.  Sa  N.  H.  480,  18  Am.  Rep.  72;  mrA 
y.JforOiern  Cent.  fi.  &.  74  Pa.  181;  Ghrit- 
fit T. MiMouri  iW  S.O0.H Ho.  4S8, 18  WeaL 
Rep.  S88;  OMemo  a  A.  B.  On.  y.  PeopU,  67 
DL  1;  rofodp.  fr.  dW.  B,  Co.  t.BUiott.  76 
Dl.  S7;  Brit  A  Pae.  Dup.  t.  Gtcil.  113  111.  IBS; 
Boot  V.  Long  Itlaad  B.  Oo.  114  N.  T.  800.  4  L. 
R.  A.  881;  EmrMT  v.  J/em  Tort  Otnt  A  E.  B. 


B.  Oo.  100  N.  T.  eiS.atemirtY.Lakhrall^ 
£.(%>.  88  M.  J.  L.  60S;  Union  Poe.  k  OoTT. 
Umtea  Btata,  117  U.  B.  SSS  [89  L.  ed.  tlSO]E 
Bagi  T.  Pmniylwmia  Oo.  19  Fed.  Rep.  809:  in- 
ttntate  Oommtret  Com.  t.  Baltimort  A  0.  B.  Go, 
8RRftCorp.L.J.  848,8 Inlers. Com. Bep.  193. 
The  casea  of  Slat*  t.  Oineinnati,  W.AB. 
B  Co.,  47  Ohio  St  — ,  7  L.  R  A.  819;  fi(». 
Jidd  T.  B  Co.,  48  Ohio  8t  S71, 1  WeaL  Rep. 
813,  and  Meumger  t.  PmntyWania  B  Co..  M 
N.  J.  L.  407,— an  not  eatlrelr  out  of  ilna 
with  the  declaiana  to  which  we  hare  r»- 
femd,  although  tragmentaiy  exprenlona 
fonod  In  aome  of  the  opiuiona  aeemlnglf  paaa 
the  Ifnea  of  principle.  It  It  very  doubtfol 
whether  th«  reasoning  in  the  case  of  BurUag- 
ton.  O.  B.  A  N.  B  Oo.v.  JTortAmttant  FImI  Oo., 


81  Fed.  Rep.  653,  can  he  nsarded  ai 

be  made  to  harmonlM  with  the  leaaonlna  la 

the  mncb  more  carefullr  considered  case  otli^ 


ttntatd  Comment  Oom.Y.  SoWtnon  dO.B.  Cb., 
tupra;  but;  gnntiog  the  reasoning  to  bo  niv 
impeachable  and  the  coocloalon  sound,  the  d»  ' 
ctnon  cannot  be  legarded  as  of  ooatrolllDg  In* 
floence  in  such  a  case  at  the  one  at  our  bar. 
In  tbe  caae  upon  which  we  are  commenting  tha 
tKxmxj  wai  adjudged  on  Um  ground  that  the 
difference  in  tbe  rate  charged  abippeta  of  la:^ 
quantltlea  of  goods  and  that  chafed  ahlpMn 
of  amall  onanlitieawaa  so  groaaas  tobea^nat 

gubllc  policy.  We  havenosucbqneatlonnerei 
o  far  as  concerns  the  qoeatlou  of  the  tight  to 
dlacrimlnale  between  ahippen  we  concur  with 
tbe  genetil  doctrine  of  the  case  dted,  for  wa 
hBTe  no  doubt  that  an  nnlust,  nufalr  or  oppre^ 
aire  dlacrimlnatlon  Is  prohibited  by  the  lonnd* 


In  Kev  ieiaej  It  Das  beea  held  that  id  asiee- 
ment  by  ■  rallioad  oompanr  to  oany  goods  for  cer- 
tain peraona  m  ■  obenper  rate  thnn  It  would  oanr 
noder  tbe  aama  coudlUoa  for  otbars  1«  void  t» 
ereatlnK  an  llleaaJ  pretereooe ;  that 

rlera  iu«  puMio  acrait* "  ""  .. 

under  an  obUgatloa  to  obeerve  eqiuUcr  towania 


■ooa  allko  without  clTlng  unjust  or  onreaBonable 
advaotasca  \tj  way  of  faoUlttea  tor  tbe  oarrlage,  or 
ratea  tor  tbe  traosportatlon  of  goods.  Eoot  t. 
Look  Island  B.  Co.  4  I..  B.  A.  8B1,  111  H.  Y.  SOI: 
H«asenffer  v.  Feansylvanla  B.  Co.  80  N.  J.  L.  Vfl: 
State  T.  Delaware,  L.  *  W.  EL  Co.  I  Cent.  Bep.  Itt, 
IB  N.  J.  L.  U. 

In  Ohio  It  irai  held  that,  where  a  raUraad  company 
gave  a  lower  rate  to  a  favored  shipper  with  the  In- 
tent to  give  suoh  Eblpper  an  exclusive  monopoly. 
thnsaSectlDgthebueliiM*  and  deMmylng  the  trade 
Of  oCher  Hhlppen.  tbe  latter  have  the  right  to  re- 
quire an  equal  rate  for  all  under  llkemrcumBtanoes. 
Boot  V.  Long  Island  B.  Co.,  tupra ;  BcoBeld  v.  lAlte 
Bboie  *  M.  B.  B.  Oo.  1  Cent.  Hep.  8U,  (8  Ohio  BL  ETl. 

DborliMbuiMeni  b|i  eontnut  ors  unioipfM 

tHsoiimlnatloti  must  oonslst  In  aOowInR  one  party 
wbat  Is  denied  another  Crews  t.  Blehmond  *  D. 
L  R.  Co.  I  iDtera.  Com.  Bep.  XS. 

OoBunon  oaiTiers  oauoot  loake  unreasonable  dls- 
erlmlnatiuns  or  give  undue  preferences  between 
pefeoee  applying  to  tbem  for  oarrlage  eltfaer  of 
pessengers  or  goods,  either  in  giautlog  csrrlage  to 
some  and  not  to  others,  or  In  oerrying  tor  some  (or 
less  ratea  tban  for  othera.  HoDuffee  v.  Portland 
*  B.  B.  Co.  (S  K.  H.  <aO;  Chicago,  &  A  Q.  B.  Co.  v. 
Parks,  U  HL  «0:  lodlaDBpolla.  P.  A  C  B.  0[>.  t. 
Blnard,4Slnd.aa:  Mcesenger  v.  FennsylTanla  B. 
Co.  as  M.  J.  L.  Ml;  Hays  t.  FennarlTania  Oo.  U 
8L.RA. 


'.  Power,  T  Ket  4W,  a  Am. 


naUon  la  ratea.  Ehialey  v.  Bulblo,  N.  T.  A  P.  B, 
Co.  9r  IM.  Bep.  IBl. 

AtoommoD  law  a  earrler  may  oonbaot  to  ship 
freltbt  at  alower  rate  than  ttepnbUahed  tariff..t>at 
■KM  to  deny  the  same  reduced  rate  to  other  shlppeni 
Christie  r.  lUasourl  Pao.  B,  Oo.  U  West  Bep.  Wa,  H 
1I0.1E8. 

A  oontraet  of  a  laflway  oompany  whlota  gives  to 
certain  persons  an  ezoluaive  advantage  or  menoi^ 
oly  over  all  other  transporters  In  the  tianeporta- 
tlon  of  geoda  Is  unjust  and  cannot  be  legally  en- 
toiced.  Heesenger  v.  Pennaylvanla  B,  Oo.  IT  H.  J. 
L.  m:  Cnkin  L.  *  Bzp.  Oo.  V.  B(«e  B.  Oo.  td.  A. 


petitoia  otIliefBTOrad  shipper.    State  * 
nata,  W.*&B.Co.TIi.B.A.SU,ffObloBt. — . 
agreement  by  a  raUraad  company  to  oaitT 

lloroertaln  j ■ " "— 

they  will  carry  a 

others  Is  void,  as  1 

Heesenger  t.  Peniwylnnla  B.  Co.  SS  N.  J.  L.  401, « 

N.  J.  L-GBliBaylesv,  KBnaBano.B.Oo.S  IklLA. 

UO.  IS  Colo.  IWL 

Nor  can  It  dtoorimlnata  uralnst  small  shippers  tn 
tavorof  larger  ablppete  of  the  nmeolasB  of  good* 
eolely  on  the  ground  of  the  dlfferenoe  In  quaotdt;. 
Hays  V.  PenneylvanU  Co.  U  red.  Hep.  M»;  NIobol- 
■on  V.  Qreat  Western  B.  Co.  1  C.  B.  M.  B.  MS;  Com. 
T.  Power,  T  Het.  KM.  U  Am.  Deo.  Ui. 


IxDJABA.  Svnixiii  Corax. 


D>c, 


<Bt  coDaMnatioM  of  public  policy,  but,  u  wa 
have  alreadv  luggeated,  we  do  not  believe  that 
from  the  sole  fact  that  there  ]■  sdlBcrlmlnaUon 
ft  coDcluaioa  (xa  be  lofcrred  which  iDvalidaiei 
the  special  coatract  between  the  carrier  aad  tbe 
■hipper;  for,  to  warTBDtiuchacoDclusiaD  with- 
out defjln^  principle,  anotber  element  mnst  be 
added  to  tbe  prembea,  end  that  element  la  tfab: 
the  discritolnatlon  U  nnjiut  or  oi^essiTe.  In 
tbe  later  case  of  aimartT.  Lehigh  Valtet  B.O0., 
miprtt,  tbe  deddon  in  Ma»»mg«r  y.  Btnnti/lsa- 
ma  B.  Co.,  mpra.  Is  ezplaloed,  and  It  was 
said:  "The  contract  held  Inralld  In  the  i/«UM- 
f»r  Com  above  cited  waa  indeed  one  inuring 
to  the  benefit  of  theindindualaDd  against  Ibe 
corporation;  bot  its  terms  were  such  that  it 
could  not  posaibi;  be  effectuated  without  kIt- 
Ing  the  nlaJQtlff  »  preference  over  tbe  public; 
ft  was,  ID  effect,  that  whatever  rate  should  be 
barged  affalnst  aojone  elae.  20  per  centum 
less  flhonld  be  barged  against  tbe  plaintiff. 
Plsiolv,  neb  a  contract  waa  not '  conaisteiit 
'  wilh  tbe  compan J**  duty  of  impartiality.  As 
soon  M  the  g«Denl  rales  were  reduced  to  the 
standard  of  the  plalnUff'B  he  was  entitled  to 
bave  hia  rates  reauced  20  per  centum  lower." 
It  la  evident  from tbisibat  tbe  courts  of  New 
Jetwf  did  not  bold,  or  mean  to  bold,  that  a 
contract  giving  a  special  rate  and  providing 
for  a  drawback  waa.  In  itself,  illegal  and  voldT, 
We  do  not  renrd  the  decision  la  tbe  case  of 
Indianapi>U$,D.  AS.  B.  Go.  v.  Bruin,  e  West. 
Bep.  101,  118  m.  S60,  as  relevant  to  the  point 
ander  immediate  consideration,  and  for  this 
conclusloD  we  assign  these  reasons.  The  de- 
dsioD  Is  founded  upon  an  express  statute  aod 


proceeds  npon  tbe  assumption  that  the  dis- 
crimioalioo  wai  an  unjusl  one.  Whether  tbst 
case  does  or  does  not  overrule  the  earlier  casn 
decided  by  the  same  court  we  need  not  in- 
quire, for,  however  this  mav  be,  tbe  reaaoaing 
in  the  earlier  cases  harmonlzn  with  tbe  doc- 
trine of  the  standard  authorities  and  commasdi 
our  assent.  We  believe  Uwee  cases  ue  rlgtil 
In  asserting  that  a  preferential  rale,  altbough 
made  effective  by  a  provtdon  for  a  drawbM, 
does  not,  of  Its  own  fonje,  destn^  tbe  coatnc^ 
but,  In  asseniinr  to  the  conclusion  atated,  we 
do  not  mean  to  be  understood  as  assaiing  tbat 
where  a  preferential  rate  is  given,  the  fact  tbat 
a  drawteck  Is  provided  for  mav  not  exert  an 
Impottant  influence  upon  the  aedaioa  of  the 
question  whether  the  discrimination  Is  or  is  not 
an  unjust  one;  on  the  contrary,  we  tnean  to  do 
no  more  than  affirm  that  the  stogie  fact  win 
not  juatir^  a  Judicial  declaratioo  of  lll^ality. 
Whether  it  may  be  considered  In  ctnineGlkni 
with  other  facta  aa  tending  to  show  an  imjitst 


carriers  may,  within  tbe  limits  of  fairness  and 
Impartlalttj,  consult  their  own  Interests,  under- 
lies the  decisions  which  we  have  referred  to  as 
correct  exponenta  of  the  law;  and  this  general 
conclusion  is  affirmed  In  our  own  case  of  Zm«- 
iteille,  N.  A.  A  O.  B.  Oo.  v.  Vlananan,  118  Ind. 
488,  13  West.  Bep.  190,  and  from  (be  doctrine 
of  tbat  case  we  see  00  reason  for  deparllng. 
This  principle  has  been  given  force  In  many 
other  cases.  Chitago,  B.  <£  Q.  Ji.  Oo.  t.  AtMt, 
MU.  8.  ISJS  [34L.  ed.  M];  SiuianY.  Oxiubni 
AT.O.R.O0.S&  Fed.  Rep.  8S8;  9ia^e»  v. 


to  daata  at  frtlatiL 
a  frelgbt  must  be  aooapted  npon 
niinnmie  terms,  as  well  as  tbal  which  Is  more  tie- 
draUe.    Blddle  v.New  York,  I.B.*  W.B.O0.I 
Inters.  Com.  Ben.  T8T. 

DUerlMaalionbttmea  local  and  throuffh  transpor- 
tation. 

An  anreasonable  adjustment  of  Joint  rates  for 
throuirli  transportation  mar  oonsUtuta  an  im- 
teasonable  dtocrlmlnatloD  against  local  trafllo. 
Diill«d  States  v.  Toier, )  Inters.  Com.  Bap.  GOT. 

noreaaonahlo  preference  or  advantage,  or  nn- 
dne  or  uareaaopable  ^ejudloe  or  dlaadvmntage, 
br  a  carrier,  Involvea  tin  qucaUon  whether  ttie 
smiTloewas  Mndeied  under  subatanUallr  almllar 
dremnstanaea  and  eondidODa.  More  trano  fur- 
alsbea  Dr  one  than  bj  the  other  doea  not  render 
them  dlastallai;  and  It  Is  for  the  Jur?  to  mr 
whether  a  diffeienoa  of  U  cents  per  100  pbunda  tie- 
tween  ■  ioeal  rale  of  a  carrier  and  Ita  proportion  of 
a  throngb  rate,  including  another  road,  wss  un- 
neoonable.  United  Btates  v.  Toaur,  2  Intet*.  Com. 
Bep.  50. 

Am  to  teUvery  ttattaM. 

Where  a  railroad  company  baa  Died  Ita  rates 
for  the  tiansportntlon  of  ffraln,  from  any  given 
otaOon  OD  the  line  of  Ita  road,  to  Cbknro.  It  wHl 
not  be  permitted  to  diarse  one  rate  tor  dellverr  at 
the  warohouee  at  one  penon,  and  a  durerent  rata 
for  delivery  atthat  of  anoUier,  both  hooeea  being 


Biver  are  plying  betwsaii  the  nine  points,  oorrylng 
freight  for  hire,  and  bearing  the  same  relation  to 
the  defendant  railroad  oompany,  both  seeking  lla 
aerrtOB  to  carry  their  freight  to  the  same  polni  of 
destlnatloii,  defeadant  has  not  the  rl^t  to  dl»- 
0L.RA. 


and  In  fovor  of  the  other, 
urn  of  dealing,  In  the  trans- 
portation ot  their  titlgbt.  Bamuela  t.  LoulsvIUe 
-  N.  K.  Oo.  n  BM.  Beix  ST. 
Where  the  oondltloos  are  equal,  a  common  ear- 
er  has  not  the  right  to  make  dlacirlmtDatlon  be- 
veen  two  steamboats  In  dellTering  freight  to 
Mm.  and  the  queMkm  of  reasonableneaa  or  dq- 
aaonabtenesi  of  the  reepeoUve  chargss  cannot  be 
id  In  an  action  brought tordamagea  for  an 


.^irraamsnt /or  rabata. 

An  agreement  by  a  railroad  oompany  to  tronr 
port  coal  at  a  apeolfled  nbale.  In  oonaldaration  of 
the  ooal  deoler'a  erecting  a  dock  on  the  oompaoy^ 
land  for  ooe  by  both  parties.  Is  not,  as  a  matter  of 
lav,  void  bsoauseolnojuat  dlanlmlnatloD  against 
other  shipper*.  It  Is  a  queatton  of  foot.  Boot 
v.  Long  Island  B.  Oo.  4  L.  B.  A.  881.  Ill  If .  T.  a». 

When  the  oonsldeiatloo  paid  tor  reduced  rates  by 
a  favored  shipper  Is  obviously  equal  to  the  dl^ 
count  allowed  him,  there  la  In  faotnu  dlurlmlna- 
UoQ,  and  the  oontiaot  la  not  obnozloua  to  the  law 
prohlblUog  discrlmlnitlon  between  ahlppeis.  QooA* 
ridge  V.  Onion  Pae.  EL  Oo.  8T  Ted.  Bep.  m 

OnrHsr  mav  mahs  QMolal  ratal. 
AaagenoialprDpoaltloOiWlierea  railroad  eom- 
pony  tsnotrestrloted  or  Inhibited  by  Us oharter  or 
tbe  hiw  ot  the  land.  It  la  not  UDlawfol  for  It  to 
makesnaiiangementof  rate*  for  qMObdpurpaae^ 
OD  asuSolraitoonsideratloD  and  for  tbe  legitimate 
Increaae  of  Its  boslnaaB.  Ill**oarl  Pao,  B.  On.  v. 
Texaa  A  P.  ILOo.  »  Fed.  Bep.  A 

UTT  trei^it  for  a  party  at  a  ap^ 
M  than  IB  mibUsbed  aobedula.  la 


tdlaon 


Clbvelano,  C,  C.  A;  L  R  Co.  ^ 


73» 


MeKinnon,  ^  Am.&Bog.KR.Cax—;Mogia 
Steamahip  Oo,  v.  McOrei/or,  89  Alb.  L.  J.  50, 
L.  R.  31  Q.  B.  Div.  544. 

"■  '  '    at  I 

o  carrier  of  gooda,  and  tliat  its 
«f  long  BUodlDgU  to  make  contracts  for  carry- 
ing gnun  from  Indisnapolis  to  the  eaBiem 
dues;  that  tbe  plaioUffs  bare  loDft  been  en- 
gabled  in  the  buslnesa  of  buying,  selllDg  and 
shipping  grain;  tbat,  on  ttte  Ut  day  of  Novem- 
ber, 18tH.  tbe  plalDiifEa,  undertbeonn  nameof 
Closeer  &  Co.,  entered  Into  a  contract  wltb  the 
defendant  whereby  It  undertook  to  transport 
grain  fromaBtatioDOO  iu  road  known  as  Union 
City  to  ths  City  of  New  York;  that  al  tbe  time 
this  contract  waamade  "there  was  no  open  and 
«stabliBbed  rate  of  freight  charges  forcarrying 
■uch  grain,  except  a  certain  rate  agreed  upon 
between  tbe  defendant  and  other  railway  com- 
panies owning  compeUng  llnea:  tbe  rate  so 
fixed  bv  the  competing  companies  was  estab- 
Jished  by  an  agreement  made  by  them  for  the 
purpose  of  preventing  competliion;"  and  was 
«nforced  and  mainiained,  in  so  far  as  it  was 
«Dforced  and  maintained  by  an  agency  of  such 
companies  eslahliahed  for  tbat  purpose,  and 
called  a  "pool;"  tbat  the  pool  was  managed 
by  a  person  selected  by  tbe  companies  for  that 
purpose  and  called  a  "pool  commissioner;" 
'that  at  the  time  mentionea  all  the  railway  com- 
panies that  "were  so  located  or  situated  as  to 


be  competitors  for  such  freight"  were  parlies  to 

said  arran^cGinenl  and  pool;  that  tbo  rate  es- 
tablished iiy  tbe  combination  of  common  car- 
riers was  31^  cents  per  hundred  weiglit;  tliat 
tbe  defendant,  "notwitbatandiag  such  combi- 
nation and  pool,  oITered  and  gave  to  Closaer  A 
Co.  an  inducement  for  ahippJng  freight  over 
its  lioe  at  a  rate  lower  than  tliat  flzed  by  tha 
combination  and  pool;  .  .  .  but  in  order  to  do  this 
and  tie  able  to  report  to  the  pool  comioiBsiotier 
that  such  pool  rate  bad  been  charged,"  tbe  de- 
fendant "roqoestad  Closaer  &  Co.  when  afaip- 
plnz  freight  over  its  lines,  to  pay  the  pool  rate, 
ana  agreed  at  the  same  time,  with  Closser  A 
Co. ,  to  pay  a  certain  portion  of  the  pool  rale  so 
charged,  as  a  rebate,  in  order  that  Uie  shippers 
might  in  tbe  end  be  only  required  to  pay  tbe 
rate  flx^  by  the  defendant;"  that  ''in  this 
maaner  and  for  this  purpose  tbe  defendant  did, 
on  the  same  day,  agree  with  Closser  Ss  Co, ,  in 
respect  to  tbe  shipment  of  grain,  tbat  Closser 
&  Co.  should  pay  the  pool  rate  of  311  cents 
per  hundred  weight  and  tbat  the  defendant 
would   thereupon  repay  lo  them  4^  c 


_'ht,  nhicb  was  then,  in  fact,  ths 
rate  of  the  (lefendant,  for  such  freight,  be- 
tween such  pointsas  then  agreed  upon,  which 
rebate  tbe  defendant  agreed  to  pay  promptly 
after  sucb  shipment" 


Bacan  T.  Aiken,  V  Lea.  400;  Sx  part«  Benaon,  IS  S.  C 
S;  Avlnser  v.  Boutb  Oarolina  B.  Co.  S  S.  C.  SSS; 
Johnson  v.  Pengsoola  *  P.  B.  Co.  IS  Fia.  SES;  Chris- 
tie V.  HIsMurlPaci.  a  Co.  18  West  Bep.  ns,  04  Ho. 
158;  Bkylea  v.  Kanaat  Fao.  B.  Co.  EL.  B.  A.  UD,  IS 

-ooio.  in,  ue. 

AoooomonoKrtler  labonod  to  diara«onlr  rea- 
aonatila  rates  for  the  asrrlag«  o(  goods.  Baoh  re- 
qaliement  does  not  compel  the  earrler  to  ohsTBe 
«qual  rates  to  aU  persons.  And  a  oontraotto  rive 
acertalnlmaberoomiiaiiTBieduoedrateln  prefer- 
■eooe  to  all  others  la  not  InTalld,  wbera  tbe  ohargea 
made  to  other  parHas  are  not  nnteasonable.  John- 
eon  T.  Penaaoola  A  P.  B.  Oo.  supra. 

A  railroad  company  is  not  obliged  aa  a  common 
><arrler  to  tntnsport  goods  and  merchandise  tor  all 
peraona  at  tbe  same  rates.  Fltohburx  &■  Co.  v. 
■^mge,  IS  Qiar<  ER8- 

l%e  railway  company  may  dasatfy  tnigbta  and 
paaengeors  and  obarBC  dUterent  ratea  for  tba  dU- 


leforall  persons  and  goodsot  thei 

-Ohloago.  B.  A  Q.  B.  Oo.  t.  Parks.  IB  HI.  «(h  Han 

Fennaylvanla  Co.  U  Fed.  Rep.  810;  Uersh  v.  North- 
«m  Cent  B.  Co.  74  Pa.  ISU  Com.  T.  Power,  t  Het, 


Although  at  oomoioq  law  a  common 
4ltKrimlnate  as  to  ralas.  provided 
•eharge  is  made.  It  Is  bound  to  carry  for  all  persona. 
ATlnger  y.  Booth  OaroUna  B.  Oo.  »  9.  C  SSS. 

Aa  tar  as  the  oommon  law  Is  ooaoemed.  the 
an  alleged  discrimination  by  a  oar- 


)T  not   Hlaaourl  Pac  H.  Co.    . 
'Vexas  AP.  B.Oo.Si)Fed.Bep.lL 

In  the  abseneeol  legislative  leffolatlon,  the  courts 
«mst  decide  for  the  company,  when  oontroveralea 
arise,  what  la  reasonable   Sow  T.  ~  "  '  — 

v.8.eaa,ULed.eu. 

■•LaA. 


The  quesHoa  of  tti 
chsnre  for  transportatloa  by  a  railroad  company 
la  eminently  a  question  for  ludlolal  Investigation, 
ToqutHng  due  proocca  of  taw  for  Its  determ [nation. 
Chicago,  U.  *  St  P.  B.  Oo.  r.  Mlnaeeota,  131  U.  S. 
418,  83  L.  ed.  STa 

That  at  a  certain  time  an  article  cannot  beproflt- 
■bly  shipped  at  an  existing  tariff  rale  la  ootconclu< 
■Ivs  evidence  that  that  rats  Is  unreaaonablc  Rtd> 
dlev.  New  York,  L.  &  *  W.  B.  (to.  1  Inteia.  Com. 


The  queetton  of  relative  Injuatioe  must  be  viewed 
npon  broader  ffroun<ls  than  a  mere  balanolog  of 
one  rate  against  soother.  A  reduction  of  ratea 
which  will  throw  Into  oonf  usloo  an  adjustment  of 
latee  over  a  targe  seotlOD  of  country,  which  ars 
otalmed  to  be  unreasonable  of  themselves,  ihould 
not  Iw  required  unl«eaa  olearrlghttherelo  eilsia 
under  some  direct  provision  of  the  law.  Rend  T. 
Chicago,  *  N.  W.  a.  Co.  a  Inters.  Com.  Rep.  BM, 

In  determining  what  ai«  lessooable  rates,  ths 
laot  that  s  road  earns  lltUe  more  than  opentlac 
expenses  Is  not  to  be  OTei4ooked,  but  cannot  be 
made  to  lustUy  groaly  eioesHlve  rales.  Wherever 
them  sremoreiosdsthanthebualnees  St  fair  rates 
will  remunerate,  theymustrely  on  future  earnings 
for  a  return  of  Investmenta  and  proflla.  Mew  Of- 
leans  Cotton  Each.  V.  Cincinnati,  N.  O.  AT.  P.  E.  Co. 
t  Intera.  Com.  Bap.  9».  Bloc  v.  Western  New  York 
*  F.B.Oo.SInteis.Oom.  Bep.!t8> 


baHti^ta 


m<^fntoht  paid. 


A  peison.  whether  a  shipper  or  oonslgnee,  who 
pays  exeetalve  rates  to  a  earrler,  is  entlUed  to  r^ 
cover  back  the  ezoess.  Hount  Pleasant  Hfr.  Co. 
V.  Cape  Pear  *  T.  V.  B.  Oo.  IW  N.  C.  201. 

In  an  action  against  a  railroad  company  to  re- 
cover back  freight  paid  In  excess  of  thst  ohargod 
to  other  ahlppera,  to  absence  of  evidence  that  de- 
fendant corporation  waa  a  party  to  dlaorlmlnating 
amngementa,  plaintiff  cannot  reoorer.  Both^ 
ehlld  V.  Waboah.  9t  I.  *  P.  B.  Oo.  10  WasL  Bsp.  7^ 
taHo.llL 


tbef  paid  the  pool 

The  tbtid  i»ruTa[ 
M  the  second  bo  lir  as  concerns  tbe  cornbina- 


e  tbtid  i»ruTaph  is  essentkllj  the  same 


lion  and  pool,  tbe  agreement  for  Tebate  and  the 
like;  but  It  counts  upon  a  contract,  eimUar  lo 
that  described  Id  tbe  second  paragraph,  made 
on  the  lOth  da;  of  November,  1884,  and  also 
alleges  that  tbe  defeodant  refused  lo  fumlah 
fortv-two  cars  demaoded  bj  tbe  appellees  and 
neeaed  hythem  for  thetransportatloaofwheat 
which  they  had  rend;  for  shipment. 

Tbe  fourth  paragraph  of  the  complaint  con- 
tains subatantiaily  the  same  allegations  reapect- 
tng.the  combination  and  pool  as  those  found 
in  the  two  preceding  paragraphs:  but  it  is  al- 
leged that  on  tbe  80lh  dav  of  September,  1864, 
aud  tbe  2d  day  of  October  of  that  year,  tbe 
open  and  established  rate  was  13  cents  per 
hundred  weight.  It  is  also  alleged  In  this  par- 
agraph that  Closaer  &  Co.  entered  into  a  con- 
tract with  tbe  defendant  on  tbe  days  named, 
wherein  it  was  agreed  that  It  would  transport 
all  the  grain  that  the;  might  buj  and  tender 
for  shipment  at  that  rate,  although  tbe  combi- 
nation might  increase  the  rate.  It  ia  further 
alleged  that  wheat  was  shipped  under  tbe 


"e  entitled  under  their  agreement  to 
a  tebate. 

Tbe  central  question  presented  for  our  de- 
cision is  as  lo  the  Talidity  of  the  contract  be- 
tween tbe  rival  railroad  companies,  described 
In  the  second,  third  and  fourth  paragraphs  of 
tbe  complaint,  for  if  that  contract  was  valid  It 
established  an  open  rote,  and  a  shipper  would 
have  no  right  to  unite  with  one  of  the  compet- 
ing companiee  to  secure,  bv  an  undue  prefer- 
ence, an  advantage  over  otuer  shippers,  or  by 
that  means  defraud  or  mislead  other  caniera 
who  were  parties  to  the  agreement  creaiing  the 
pool.  If  toe  combination  was  a  lawful  one, 
then  those  who  had  notice  of  Its  existence 
were  bonud  to  refrain  from  assisting  a  party  to 
It  In  defrauding  or  deceiving  other  memben  of 
the  combination  for  the  purpose  of  securing  an 
advantage  for  himself  over  other  shippers.  If, 
to  descend  from  a  generalization  toUieputicu- 
lar  instance,  the  combinallon  of  the  competing 
carriers  ww  a  lawful  one  and  was  known  to 
doner  A  Co.,  and  they  contracted  (or  a  rebate 
In  Tiolallon  of  tbe  terms  of  tbe  conbact  which 
bound  the  carriera  together  and  ealabliahed  a 
ralA  to  which  all  were  nnder  a  duty  to  con- 
form, they  cannot  recover  back  tbe  sum  paid  in 
excess  of  the  rale  established  by  the  combined 
companies.  If,  however,  their  agreement  was 
Illegal,  the  courts  will  turn  them  away  with 
the  answer  that,  in  subslance,  atlebst,  has  been 
so  often  given  suilors:  "No  polluted  band 
•ball  touch  the  pure  fountains  of  justice."  One 
wbuee  road  lies  through  a  corrupt  contract,  a 
contract  which  violates  the  rules  of  public 
policy  or  of  commercial  honesty,  cannot  re- 
cover back  money  paid  under  It.  The  courts 
will  leave  tbe  parties  where  it  found  them. 
But  if  tbe  contract  which  bound  the  rival  car- 
riera together  was  illegal,  then  It  was  Incapable 
of  conveying  any  right  to  any  person,  since  a 
Told  thing  is  as  a  thing  without  existence,  or 
capacity  for  existence.    If  that  contract  waa 


totally  deatitnte  of  force,  tben  no  perstm  wa» 
under  an  obliratloc  to  regard  or  respect  it,  for 
all  weie  bound  to  know,  as  matter  of  law,  tha> 
It  was  ineffectlTe  tor  any  purpose.  It  further 
follows  that  if  tbe  oontract  creating  tha  cou- 
Uuatlott  was  not>  entitled  to  lespeot  thero  wi» 
no  obstade  barring  Hie  way  to  a  contntct  be- 
tween a  carrier  and  a  ahlpper  stlpulatine  tar  » 
special  rata.  It  stillf unher  follows  that  tf  the 
contract  between  the  associated  carriera  waa 
utterly  without  force  it  Is  incoaceivable  that  it 
should  obstruct  the  otherwise  nnfettered  power 
to  make  concracis  for  tbe  transportation  of 


tntnsnction.  Do  but  grant  that  the  contnck 
l)etwe«B  tbe  carriers  was  void,  and  it  must  in- 
evitably fbllow  that  it  neither  olwtructs  the 
right  to  provide  by  special  contract  tor  a  spe- 
cial rate,  nor  makes  an  act  which  ignores  or 
disregards  the  attempt  to  form  such  a  com- 
bination as  that  described  in  the  complain^ 
wrongful  or  illegal.  The  line  of  thought  wa- 
are  pursuing  naturally  leads  to  tbe  su^eatitw 
that  where  a  contract  is  so  corrupted  by  ille- 
gality as  to  be  utterly  void  no  one  of  the  pai^ 
ties  lo  it,  nor  anyone  bearing  a  claim  upon  it, 
can  aucoesafuDy  aasert  tiiat  a  third  peiao» 
who  disregards  it  baa  committed  any  wrong^ 
or  violated  any  da^,  for  it  seems  perfectly 
clear  that  no  right  entitled  to  respect  can  arise 
out  of  a  contract  prohibited  and  condemned  by 
law.  It  la  evident  that  whatever  path  M 
chosen  In  this  instance,  ft  leads  at  last  to  th» 
pivotal  question  wbettier  tbe  contract  upoa 
which  rests  tbe  combination  formed  by  the  aa- 
socialed  carriers  poeaesses  any  vitality. 
We  preface  our  discussion  of  the  oentrat 

Sueation  bv  saying  that  we  are  not  at  this  point 
ealing  with  a  case  where  a  combination  I* 
formed  for  the  purpow  of  preventing  vuinona 
competition  and  In  which  there  ia  no  design  to- 
stifle  fair  competition.  We  are  not  required  » 
decide,  nor  do  we  dedde,  that  combiD«tton» 
fair  to  the  public,  untainted  \jy  any  sinister  de- 
sign and  formed  solely  to  prevent  the  desbuc- 
tton  of  buHlneBs  by  unregulated  competitloD, 
may  not  be  valid.  There  are,  we  know,  caaee 
sanctioning  the  doctrine  that  combinations  may 
be  formed  where  the  purpose  Is  lawful  and  the 
means  onployed  not  forbidden  by  positive  law 
or  hi^  oonsiderations  of  public  policy.  On*- 
tnilTnutOB.y.  OMo  tto.  Oa.  9&Am.  ABng. 
R.  R.  Oas.  666;  Botlon  Oa.  Oo.  y.  L.  8.  He.  O. 
89  Am.  A  Enr.  R.  R.  Cas.  688;  iMlie  v.  LorO- 
lard,  110  K.  Y.  5S4, 1  L.  R  A.  456;  HanT. 
LoRdm  dt  N.  W.  R.  Oo.  2  Johns.  *  H.  R  R 
Cas.  80,  7  Jut.  N.  8. 1145:  Memehettet  tto.  Oa. 
V.  Goaeord  Cb.  8  R.  R,  Jt  Corp.  L.  J.  448. 

Tbe  doclrine  of  these  casee  we  neither  afDrm. 
nor  deny:  we  do,  however,  declare  that  they 
are  not  relevant  to  tbe  matter  here  In  dispute. 
It  Is,  however,  both  appropriate  and  necessary 
to  adjudge  that  a  combination  between  com- 
mon camera  to  prevent  competition  is  at  least 
prima  fadeilleg^  The  doubt isas  to  whether 
any  ullimate  purpose  can  save  It  from  the  con- 
demnation of  tbe  law;  there  can  be  no  doubt 
that,  unexplained,  suchacomblnationforsach' 
a  purpose  is.  condemned  by  public  policy.  IC 
such  a  combination  can  fn  any  event  be  ad- 
mitted to  be  legal  It  can  only  be  so  where  it  i» 
Bi&imall.v;ely  shown  that  ita  ohlect  wai  to  pn- 


ISBOi 


Clbtblard,  0.,  C.  a  L  R.  Co.  v.  Oumikb. 


no 


Tent  ralnoiu  eompetltton  and  that  It  iota  not 
eslabliah  aDreaaoDabk  nttM,  onjast  dlscrimlna- 
tiooa  or  oppreniTe  RguUtiont.  If  mch  a  con- 
tract can  atand  It  muat  be  upon  ao  afBrmadTe 
■howlDg,  and  om  ao  fall,  ctanplete  and  clear  as 
to  nmove  the  preiumpoon  [to  wbicta  lu  «lak 
cnce  of  Itaelf  gives  rise)  that  it  was  formed  to 
do  mischief  to  the  public  b;  repressiue  fair 
competition.  The  burden  ia  on  t^e  earner  to 
remove  the  preaumplion,  and  until  It  Uremoved 
tbe  agreement  pioTidlog  for  the  combination 
gives  way  befoie  this  prwumptioo  and  Um 
agreement  must  he  held  to  be  within  the  oon- 
demnation  directed  against  all  contracts  which 
Tlolata  public  policy.  Gomfng  to  tbe  ouestion 
which  awaits  our  Judgment,  and  to  woich  we 
have  cleared  oor  path,  we  affirm  that  a  contract 
between  corporations  charged  with  a  publlo 
dutT,  Bach  as  la  that  of  common  canieTB,  pro- 
Tiding  lor  tbe  formation  of  acomblnatlon  har- 
ing  no  other  purpose  tbaa  that  of  KiSing  com 
petition  and  proTiding  means  to  accomplish 
that  object,  is  illega).  Tbe  puipose  to  break 
down  competition  poisons  the  wbote  cootract, 
and  there  is  here  no  antidote  which  will  rescue 
it  from  legal  death.  The  element  which  de- 
stroys the  contract  is  tbe  purpose  to  stlBe  com- 
petition, for  a  combination  of  riTal  carriers 
moved  and  controlled  by  that  purpose  alone,  is 
dMtructlTe  of  puttlic  Interest  and  to  the  last  de- 


one  and  its  place  In  tbe  law  is  very  Brm.  The 
overBhadowmg  element  in  this  case  and  in  kin- 
dred cases  la  tne  purpow  which  influences  tbe 
parties  in  nnltfitg  themselves  In  a  combination 
and  coocerting  means  to  make  Its  purpose  ef- 
fective; for  the  law  abhors  a  combination 
which  has  for  its  principal  object  tbe  suppres- 
^n  of  competition  in  matters  of  commerce  In 
which  tbe  public  bave  an  interest.  Among  the 
early  cases  establishing  and  eofordug  tbe  geo- 


ment  to  pnTeotochindN  competition  at  public 
sales  is  Toid.  For  illustrations,  although  there 
are  a  rest  number  of  cases,  we  need  not  look  be- 
yond our  own  Reports.  Our  comrt  baa  again 
and  again  enforced  the  general  principle 


Jfaratrs  v.  Smoei,  4S  Ind.  1 ;  GiBiul  v.  Oantr, 
10  Ind.  16:  Fordandtr  r.  Bick»,  0  Ind.  448; 
Platter  v.  Bwrgtr,  0  Ind.  232;  BurUt  v.  doU,  7 
BUckf.  2«S. 

"  No  one,"  said  the  court,  fai  Httnterf.  Ffeif- 
fv,  mtpra,  "can  ;»edicate  an  enforcealde  right 
upon  such  an  agreement" 

In  sl^)port  of  this  statement  the  court  died 
Alehnon  v.  BaBon,  48  N.  T.  147,  S  Am.  Rep. 
•78;  IfaodiMTtft  v.  BatnM,  48  N.  7.  278,  8 
Am.  Rep.  706;  OibU  t.  Bmith.  US  Mass. 
Hannah  t.  gift,  27  Mich.  172. 

ReleTint  and  striking  lUustratfons  of  the 
scope  and  force  of  the  general  principle  an 
•Uf^ied  by  what  are  known  as  "  The  Sugar 
Tnut  Ciuu,"  decided  by  the  courts  of  New 
Tork — cases  rich  in  argument  and  authority. 
JpKfU  v.  North  Bivtr  B\^r  B^.  Co.  22  Abb.  N. 
0.  164,  2  L.  R.  A.  88,  S4  Hun,  8U,  noU.  See 
also  lisw  literature  of  Trust  Combinations, 
etc.  28  Abb.  N.  C.  817;  Pemla  v.  North  RiMr 
Sugar  Btf.  Cb.  121  N.  T.  SSa,  Q  L.  R.  A.  88. 
<L.&A. 


Hk  authorities  ctdlected  in  those  cases  dem- 
onstrale  the  proposition  that  a  trust  or  combi- 
oMIon,  baTing  for  Its  purpose  tbe  suppretelraik 
of  free  competi tion, cannot  Uve  where  llie  com- 
mon law  prevalla  Then  are,  however,  case*- 
wblch  In  tbeir  facts  bear  a  closer  resemblance 

the  present  than  Tht  Sufior  Tnat  Oate*/  but, 
after  all,  tt  may  be  said  with  propriety  the  im- 
portant thing  to  be  secured  is  a  sound  and  salu- 
tary general  principle,  and  not  merely  case»- 
with  closely reaembUng  facts.  There  isnodtf- 
Acuity  In  securing  the  principle  we  seek,  for 
eases  almost  without  number  assert  and  en- 
tono  It  in  on  almost  endless  Tsriety  of  forma- 
and  phases.  One  td  the  cases  near  akin  to  ttie 
lefore  us  is  th^  of  Bonier  t.  Vandeuaitr, 

4  Denlo,  848,  In  that  case  competing  canals 
companies  combined  sod  agreed  to  fix  an  estab- 
lished rate  of  frdgbt  and  to  dlTide  profits. 
The  agreement  waa  adjudged  illegal,  tbe  courk 
saying,  among  othei  things,  that  ■'  it  is  a  gen- 
eral piopodticai  that  an  agreement  to  do  an  un- 
lawful »ct  cannot  be  supported  at  law — that  no- 
right  of  action  can  si^in^  out  of  an  illegal  c<»i- 
ttact;  and  this  mle  apphes,  not  only  when  tba- 
contntct  is  expressly  illegal,  but  wheoerer  it  Is- 
opposed  to  pntdlc  poHcy."  Still  closer  is  the 
Tesemblancebetweenthiscaseandtbatof  7ln»» 

5  P.  M.  Co.  T.  SovtAem  Pae.  B.  On.,  41  La. 
Ann.  970.  The  court  there  held  a  "  pooling 
contract"  substantially  tbe  same  as  the  one  de- 
scribed in  the  appellee's  complaint  to  be  Toid; 
and  in  support  of  lis  nillne  referred  to  the- 
caeea  of  GM*  t.  BoU^morv  (Kfy  Conioi.  Qa» 
Co.,  180  U.  8.  406  [82  L.  ed.  OM];  WooOttotA 
Iron  Co.  T.  BtthmmuL  A  D.  Sklm$iDn  Co.,  120- 
~  1  044  [SB  L.  ed,  8101;  MorrU  Bun  Ooa, 
...  .-.  Bantati  Coal  Co..  (B  Pa.  178;  Aritot  t. 
FitUtm  A  B.  Coal  Co.,  68  N.  T.  568;  Ort^  t. 
MeOonoK^,  7»  HL  846;  JTorrill  t.  BoUon  * 
Maine  R.  »  N.  H.  fi87;  Jaekton  t.  McLean, 
8S  Fed.  R^.  218;  Santo  Oara  VaOey  M.  <t  L. 
Co.  v.  Bavee,  79  Gal.  887;  Firemea'M  marilaiU^ 
A»»o.  T.  SerghauM,  18  La.  Ann.  2W;  InHana 
digging  Amo.  t.  KocJe,  141^.  Ann.  164;  OtoM- 
aoek  T.  WMi,  28  La.  Ann.  SI  7,  and  (Tummin^ 

.  Bam,  80  La.  Ann.  907. 

Tbe  authorities  found  on  every  hand  not  only 
fully  support  our  conclusion  that  a  contract 
between  competing  carriets,  forming  •  comU- 
nstlon  for  the  purpose  of  stifling  competition,, 
is  prima  facie  illegal;  but  many  of  them  canr 
the  principle  to  a  mucb  greater  length.  It  is- 
enough  for  us,  however,  that  tbe  law  as  It  has 
long  ezlsled  sustains  the  conclusion  we  hero 


the  motion  of  the  appellees  requlrmg  the  pro- 
duction of  books  and  papers,    Oonnsel  tor  the 
ppellees  respond  to  the  argument  of  tbeii 
ipponents  npoc  " '"       ------  •-  "       — 

tbeir  primary  p 

not  In  a  sltuatio 

inasmuch  as  it  did  not  decline  to  obey  tl 
order  and  suffer  the  consequences.  Tbe  coun> 
sel  (or  appellees  hsTe  ammed  a  position  that 
cannot  be  successfully  defended.  Tbe  appel- 
lant was  not  bound  to  disrwud  tbe  order  of 
tbe  trial  court,  suffer  for  iu  disobedleoca  awb 


•eaaoD,  In  a  proper  mode,  and  appropriate!; 
jeserved  aa  exreptiOD.  ThE*  ivas  Bufficient; 
■indeed,  the  appellant  could  not  have  appealed 
■from  Uie  iiolated  order,  for  case*  cannot  be 
appealed  before  final  judgment  dot  fa  fra^- 
menta,  except  in  rare  inatancee,  and  thta  ca«e  ia 
not  a  member  of  thai  rare  claaa.  W»tttm  U. 
TOeg.  Co.  v.  Lceie.  407  lod.  9,  6  Wert.  Bep. 
"^17;  Montgommy  Gountj/  t.  F^Ultn,  118  Ina. 
468. 

One  of  the  posttloni  taken  by  the  appelleea 
•is,  however.  Impregnable  and  defeata  the  appqt- 
Jant  upon  the  point  under  direct  condderatloD. 
.It  does  not  appear  that  Irrelevaut  or  improper 
parts  of  the  book<  or  papers  produced  lu 
■obedience  to  the  order  were  used;  bnt,  ao  far 
aa  the  record  discloaea,  tbe  uae  made  of  those 
iiiBlrumeDta  of  erideoce  waa  proper,  and  was 
'made  under  the  Buperrlaiou  of  the  court.  If 
'initrumenta  of  evidence  ere  used  in  the  mode 
required  by  law,  it  cannot  be  said  that  there 
was  prejudicial  error,  although  the  moUoii  for 
their  production  may  have  tieen  defective,  or 
ihe  oner  made  upon  tl  too  broad.  Aa  tbe 
court  Id  this  Instance  directed  what  use  abould 
be  made  of  tbe  books  and  papers,  and  aa  there 
la  nothing  showing  that  tbe  direction  was  not 
an  appropriate  one  or  that  the  direction  was 
not  fully  obeyed,  we  mnal.  In  accordance  with 
the  settled  iiile,  presume  that  there  waa  do 
irregularity  or  error  in  the  ultimate  acUon  of 
tbe  trial  court.  It  Is  incumbent  upon  an 
appellant  to  ahow  an  erroneous  rnlinf!,  and  that 
■■'—la  prejudiced  by  ft;  failiniEfDtbiB,  he   — 


The  question  presented  upon  the  ruling  ad- 
mitting the  testimony  of  tbe  wilneM  Closser, 
detailing  statements  made  by  Steiner,  la  per- 
haps not  entirely  tree  from  difficulty;  but  in 
view  of  tbe  character  of  the  testimony,  and  the 
«vidence  tendinr  to  make  it  competeut,  we 
have  concluded  tnat  there  was  no  error  In  this 


-olrcumstantia],  tending  to  make  it  competent, 
for  it  ia  not  necessary  that  the  conoectiDg  evi- 
dence should  distinctly  establish  the  facts  which 
^ve  tbe  character  of  compelenc;  to  the  testi- 
mony, as  the  court,  in  admitting  testimony, 
doea  not  coDclusiveiy  a^Ju^S^  that  the  evidence 
«8tablishing  itamnipetency  is  sufficient  to  fully 
prove  the  requisite  fact  or  tacts;  It  simply  de- 
>adM  that  there  \s  some  evidence  lending  to 
make  tbe  teetimonv  competent.  Pedigo  v. 
Qrime*.  118  Ind.  148,  11  West.  Rep.  841;  Sm- 
■gart  v.  Jfit««(Ind.)  2S  N.  E.  Bep.  561. 

If,  therefore,  there  was  some  evidence  of 
ancb  facta  as  rendered  the  testimony  admissible, 
there  was  no  error  in  admitting  It;  SDd  our 
opiDion  is  that  such  evidence  was  adduced. 
The  evidence  shows  thai  Bteiner  was  more 
than  a  special  agent  of  the  defendant,  and  that 
iia  authority  respecting  contracts  for  freight 
waa  of  wide  tcope;  and  it  shows,  also,  that  the 
claim  of  Closaer  &  Co.  for  the  drawback  or 
nbale  was  presented  to  Btelner  as  the  repre- 
Kntatlve  of  tbe  appellant  at  Indianapolis  and 
tiiatcommunlcattona  concerning  the  claim  were 
made  to  him,  and  that  he  conducted  the  gen- 
4L.RA. 


We  accept  as  undoubted  law  the  proposilion 
of  Ihe  couunel  tor  appellant,  that  ue  declara- 
tions  of  an  agent  made  after  tbe  performance 
of  a  special  duty  delected  to  bim  are  not 
admissible  against  thepnncipal.  BtH^ontaini 
B.  Co.  T.  Hunter.  83  Ind.  866. 

But,  while  we  fullv  approve  the  statement  of 
counsel  as  to  tbe  rule  of  law,  we  cannot  asno- 
tion  the  application  made  by  them  of  tbe  rule, 
for  tbe  reason  that  we  regard  the  case  as 
bekinging  to  a  class  ladically  different  from  tbe 
one  wnich  tbe  rule  governs.  Tlw  case  belongs 
to  that  class  in  which  corporate  agents  are 
inti^Hted  with  the  transaction  of  busineas  re- 

Sulring  continuous  negotiations,  and  in  wbich 
le  authority  of  the  agent  doea  not  terminate 
until  the  negotiations  are  at  an  end.  The  prin- 
ciple which  tbe  adjudged  cases  establish  ia 
this:  where  authority  is  delegated  to  aa  agent 
to  transact  business,  and  that  busjoess  requires 
continuous  negotiations,  or  is  a  bosineaa  not 
fully  ended  bjr  a  single  act,  but  requires  a 
series  of  acts  to  complete  it  accordtug  to  the 
intention  of  Uie  parties  and  commerdal  uaaee, 
the  authority  of  the  agent  does  not  expire  with 
the  performance  of  one  act,  although  that  act 
may  Iw  of  prime  Importance.  Penntf/lBaaia 
Co-  r.  Nation*.  Ill  Ind.  208, 6  West  Rep.  ftM; 
United  Blata  Skp.  Go.  v.  BaK*on,  106  Ind. 
310,  8  West.  Rep.  «64;  WeOt  v.  Hotruon,  91 
Ind.  SI;  LmittiU».N.A.dia.a.Co.t.Benls, 
88  Ind.  S86;  Kirlataa  Brewery  Co.  v.  Furnett 
B.  Cb.  L.  R.  9  Q.  B.  Div.  468;  Jttcrtt  v.  Ora- 
nectieut  Bicer  R.  Co.  8  Gray,  460;  Laru  t.  Aa- 
ton  A  A.  A.  Oo.  IIS  Maaa.  466;  Oott  t.  Dint- 
more.  111  Haas.  45. 

Nor  la  tbe  rule  different  where  tbe  agent  fi 
authorised  to  conduct  a  single  transaction,  for, 
as  to  that  transaction,  he  is  a  general  agent 
invested  with  authority  to  perform  all  acts 
neceesary  to  fully  coDsummale  tbe  transaction. 
Orutan  v.  Smith,  41  Ind.  288;  HhMo,  W.  *  W. 
B.  Co.  V.  Otmt.  48  Ind.  405. 

But  It  Is  proper  to  say,  to  avoid  possible  mis- 
conception, the  rule  does  not  permit  the  declar- 
ations of  an  ogent  narrating  a  past  transaction 
to  be  given  in  evidence.  Boiion  A  Maine  B. 
Co.  V.  Ordway,  140  Uass.  SIO,  1  New  Eng. 
Rep.  721. 

The  facts  stated  in  the  special  flndlng  are.  In 
moat  particulars,  substantially  the  aame  af 
thuee  stated  in  the  complaiot,  but  there  are 
diiferences  between  the  facts  pleaded  and  tbosa 
found  by  tbe  court,  and  these  differences  will 
be  Indicated,  but  not  expressly  detailed,  as  we 
diacuss  tbe  questions  made  upon  the  special 
flndings.  Han^  of  the  questloDS  presented  by 
the  special  findings  are  disposed  of  In  the  pre- 
ceding discuseicD,  and  we  shall  not  again  con- 
sider them. 

It  was  not  necessary  tor  the  shippers  to 
prove  that  the  rate  charged  and  paid  by  them 
under  their  contract  waa  excessive  or  unjust, 
for  the  riRbl  to  recover  rests  upon  the  contract 
providing  tor  a  drawback.  If  a  common  car- 
rier makes  a  special  contract  to  repay  part  of 
the  sum  received  from  the  shipper  he  most 
perform  bla  part  of  the  contract  uoleas  be  over- 
throwa  the  presumption  of  fairness  and  rigbt 
h;  countervailing  facta. 


D,gH,zedr,yGOOgIe 


CutynLiXD,  0.,  O.  &  L  R.  Co.  ▼.  CunsEB, 


If  the  contract  msde  by  Goeser  ft  Ca  wltli 
■tlie  appellant  was  Ulegal  then  tbere  can  be  no 
.TScoveiT,  and  the  cases  of  Morrit  v.  Philjxit,  11 
Ind.  447;  Jndah  v.  ViruxnTut  Vnivernty,  18 
Ind.  66;  Oteanyan  Co.  t.  Wind'uler  Repeating 
,Armt  Co.,  108  U.  S.  261  [36  L.  ed.  588]; 
0<trt  T,  McQinmighy,  70  fll.  346,  23  Am.  Rep, 
171;  Amot  v.  PitUton  dt  K  OwJ  Co.,  68  N.  Y. 
■008,  as  Am.  Rep.  ISO,  and  Ongory  t.  Wend^, 
88  Mloh.  887,— would  be  of  influential  import- 
ance; but  aathe  contract  between  the  parties 
was  not  ftlegal  a  recoveijr  is  not  deteated  and 
-those  cwei  are  not  relevant 

It  is  Xrae,  aa  oooDsel  contend,  that  a  llndlnir 
beyond  the  issoea  made  bj  the  pleadings  U  itl 
<nd  will  not  support  a  ludgment.  BwAanan 
T.  MUligan,  106  Ind.  4&,  0  Weal.  Rep.  OIG; 
Boardnum  t.  Qrijgtn,  62  Ind.  lOl. 

If  Ihey  have  ealablished  their  proposition 
that  the  special  flodiDK  goes  oaldae  of  the  Is- 
-aues  the;  must  succeed,  to  the  eitent,  at  least, 
that  the  Judatnent  rests  upon  facts  not  within 
the  issues.  Sefore  glTiuf;  connderation  to  the 
precise  Question  argued  bj  counsel,  it  Is  prop- 
-er,  and,  indeed,  necessary,  to  speak  ofamatter 
of  procedure,  since  It  is  lacillf  assumed,  al- 
though not  expressly  asserted,  that  a  spedal 
finding  mar  )»  considered  in  detached  parts. 
This  position  is  not  tenable.  A  pleading  does 
not  supply  an  analogue  for  guidance  In  con- 
^8tmi□g  and  giving  effect  to  a  special  finding, 
for  a  special  finding,  like  a  special  verdict,  a 
series  of  instructions  or  the  liKe,  must  be  con- 
^dered  as  a  whole,  and  it  cannot  be  dissecled 
Into  fragmeoiary  parts  and  snccessfnlly  as- 
sailed in  detul.  One  part  may  be  considered 
in  connection  with  other  connected  parts,  or 
parts  referring  to  the  same  transaction,  and  if, 
taken  as  a  whole,  the  finding  legitimately  sup- 


'the  issues  it  waa  necessary  to  analyze 

of  it  as  Is  Bought  to  be  impeached,  and  this  we 
hare  done  with  care;  but  we  think  It  unnecea- 
aary  to  give  the  result  of  our  analysis  In  detail. 
It  may  be  said,  generally,  that  the  facts  are 
eseentmllv  the  same  as  those  pleaded  In  the  com- 
plaint, although  It  Is,  perhaps,  true  that  the 
-Bpedal  findinemakesBsoniew  bat  stronger  case 
tnan  the  pleaalug  does;  but  this  doea  not  take 
the  fonndadon  m>m  under  the  Judgment.  It 
Is  sufficient  if  the  substance  of  the  issue  is  ea- 
'tabliabed,  aud  a  finding  containing  more  facts 
'than  tha  plaintiff  Is  required  to  prove  is  not  ill, 
provided,  of  oontae,  the  facts  are  connected 
with  the  main  Issue,  support  it  and  do  not  es- 
tablish a  distinct  and  independent  cause  of  ac- 
tion. 

It  Is  suggested  that  a  contract  blndlog  a 
carrier  to  transport  as  many  carloads  of  grain 
aa  the  shipper  may  desire  transported  Is  inef- 
fective for  the  reason  that  the  shipper  is  under 
no  obligation  to  ahip  any  definite  or  designated 
Quantity  of  grain.  In  our  Judgment  tbe  fact 
that  there  Is  no  designation  of  quantity  does  not 
Invalidate  a  contract  unimpeachable  in  all 
other  respects.  Possibly  such  a  contract  may 
be  revoked,  but  if  acta  are  done  In  perform- 
ance, it  la  valid  at  all  events  aa  to  those  acts, 
4L.KA. 


though  revocable  in  Its  nature,  becomes  elect- 
ive if  accepted  and  acted  upon  before  annulled 
by  revocation.  WeUinMoji  t.  AvtKorp,  146 
Mass.  OB,  4  New  Eng.  Rep.  888;  LovimlU,  N. 
di  0.  R  Co.  T.  F&Tiagan,  118  Ind.  486, 18 
West  Rep.  100. 

A  question  made  on  the  evidence  requires  a 
brief  consideration.  Some  of  tbe  grain 
shipped  by  tbe  appellees  waa  intended  for  a 
firm  known  aa  QllI  &  Fisher,  with  whom  It 
appears  the  appellant  had  entered  Into  a  con- 
tract in  which  it  was  agreed  that  they  should 
be  allowed  a  drawback  or  rebate  on  g^n  con. 
signed  (o  them.  On  tbe  2Alh  of  September, 
1^4,  after  tbe  first  contract  described  in  tha 
fourth  paragraph  of  the  complaint  had  been 
entered  into,  but  before  the  second  contract 
there  described  was  made,  tbe  appellant,  t^ 
one  of  Its  officers,  forbade  tbe  allowance  at 
drawttacks  on  grain  shipped  to  Qill  ft  Piaber, 
and  the  evidence  shows  that  notice  of  the  in- 
terdiction was  given  to  Closaer  ft  Co.  on  the 
Sdth  day  of  the  lamemontb.  It  no  more  than 
thla  appeared  we  should  be  inclined  to  hold 
that  there  waa  a  ralid  revocation  and  an  effect 
Ire  interdiction  upon  contracts  allowing  CloBaer 
ft  Oo.  a  drawbaw  on  grain  consignea  to  Gill 
ft  Fisher;  but  more  does  appear,  for  it  ap- 
pears that  a  person  representing  the  Com- 
pany, one,  too,  who  had  acted  for  it  in  mak- 
ing former  contracts  with  Closser  ft  Co.,  solic- 
ited and  obtained  the  contract  entered  Into  on 
the  2U  of  October,  treated  the  order  referred 
to  aa  ineffective  and  induced  Closser  ft  Co.  to 
believe  tbat  It  bad  no  force.  It  is  probably 
true  that  the  evidence  is  not  so  satisfactory 
upon  the  question  of  Ibe  authority  of  tbe  agent 
who  represented  the  appellant  in  making  the 
contract  of  October  3,  or  as  to  whether  the 
Interdiction  was  abrogated  or  withdrawn,  aa 
might  be  desired;  but  there  Is  evidence  tending 
to  prove  that  an  agent  superior  lo  the  one  who 
gave  the  order  forbidding  drawbacks  on  grain 
shipped  to  Qitt  ft  Fisher  authorized  tbe  con- 
tracts to  be  made,  and  that  all  agents  of  tbe 
Company  concerned  In  the  transaciiona'  de- 
clared that  the  Interdiction  was  withdrawn  and 
treated  It  as  devoid  of  force.  In  this  state  of 
the  evidence  we  muat.  In  obedience  to  a  long- 
setlled  rule,  decline  to  disturb  tbe  decision  of 
the  trial  court  upon  the  controverted  question 
of  fact. 

A  CTOBs-error  assigned  by  the  appellee  chal- 
leugea  tbe  correctness  of  Ibe  conclusion  of  law 
which  denies  a  full  recovery  upon  the  cause 
of  action  slated  In  the  third  paragraph  of  the 
complaint;  and  we  have  carefully  atudied  tbe 
finding  upon  that  branch  of  the  case.  The 
result  of  our  examinalioD  is  that  the  facts  stated 
are  not  so  full  and  clear  as  to  authorize  u>,  aa 
lo  favor  of  a  party  having  the  burden  of  proof, 
to  overthrow  the  conclusion  of  law  stated  by 
the  trial  court,  although  the  queadon  Is  a  very 
close  one  and  our  conclusion  upon  It  la  reached 
with  some  healtatlon. 


D,gH,zedr,yGOOgIe 


IOWA  8IJPREMB  COUBT. 


COOK  A  WHEELER 


( Iowa ) 

1,  AmllnKbrMreftorMtlMtUiepetltitmln 
■  can  be  taken  w  trus  tieoaoBB  of  the  defend- 
ant's laUura  to  prodnoe  books  and  iMpo:*  and 
aoawer  lutenogatotlea  !■  not  reranfble  arror 
where  pUlntiiri  artdenoa  eetabllibai  tbs  laola 
pleaded  withont  oonffiot  and  defendant  Inbo- 
ducM  DO  avManoa  irhatenr. 

S,  Aeo^UBon  oarrtor  ouinot  la,irflillj 
mfi^^  uoreMonable  oharKca  for  fait  Nrrlcea 
nor  udJoM  dlaorlmlDadoD  bet  ween  Uii 


rsfvoD  tike 

nforpieolMlr 

M  ta  Buffioleut  ol  IMeUr  to  ifaov  that 
tke  rata*  oharged  the  lattw  were  onreMoaable. 
and  that  there  was  unjust  dtoorlmlnaUon  against 
mem.  llle«al  br  tba  oommOD  law,  which  will  live 
the  latter  a  rl^t  to  reooTSr  the  amounts  paid  bj 
them  In  exceaa  of  theratea  eharsed  the  former 
after  deduotlnc  the  rebatea. 

4.  P^n*«nt<*  O'  freight  thMrgam  madeDr 
•hlppan  of  gooda  In  Unoranos  that  setrloea  ibn- 
Uar  to  ttaoae  received  by  tham  were  being  woretlr 
reodeied  by  the  earrler  to  other  ahlppen  for 
muob  Ian  oompenwtloD,  and  afiar  the  poeltl  va  aa- 
nrtlODortbe  oanlerthat  no  lower  ntes  were 
reoelTedb7ft,aienotTolDDtar7wlthln  the  lule 
that  TOluntWT  parments  cannot  tM  teoorered 
baok. 

B.  Tba 
iMglii  to  ran  m.g»iamt  tb*  olatm 
to  raoorer  baok  ezoeadve  parmenta  of  trelght 
obargea  ao  long  aa  he  haa  no  knowledge  of  his 
rlghra,  owing  to  the  trandolent  oonoealment  of 
the  oBuae  of  aetlon  bf  the  eaitler. 

e.  A  nil*  of  eonrt  xwftiiring  »  a«P7  of 
eacbploBidlBvtobofiloilwtth  tt,  and  al- 
lowing tbenifora  fM  of  ID  cenla  per  hundred 
words,  and  directing  the  same  to  be  taxed  with 
the  ooatB,  doea  Dotapply  to  a  petltloD  whloh  oon- 


MpUon  of  datea,  eto„  aa  to  whloh  a  oopy  of  one 
count  with  a  reference  to  the  otliemwill  soffioe 
•o  as  to  allow  the  taxing  of  coata  for  a  copy  of 
tha  whole  pleadliw. 

tOetober  ER,  USOD 

CR08B- APPEALS  from  a  jud^ent  of  tbe 
DUtrict  Court  for  Jasper  Couoty  in  faror 
of  platntlSa  In  an  RCtiou  brougU  to  recover 
iMCk  certain  alleged  ovetpaymenU  of  freight 
charges.    MedijM  and  afirmtd. 


It  by  Bothrook,  OA.  J.! 
This  li  KD  action  at  law  to  recorer  of  the  de- 
fendant certain  alleged  OTercbotKefl  for  the 
■htpment  of  a  large  number  of  carloads  of  live 
Block  from  Jasper  County,  In  this  State,  to  the 
Union  Stock-Yarda,  near  Chicago,  HI.  The 
■hipmenta  were  alleged  to  hare  been  made  be- 
tween June.  1879.  and  April  SS,  1688.  The 
Cauae  va>  referred  to  a  referee  to  make  up  the 

irOTS.~-Aa  to  nolawful  diKtrtmlnation,  tea  Oeira- 
land,  C.  O.  A  I.  B.  Oo,  V.  Ooasar,  ante.  ItL. 
SLR.  A. 


a,  and  ti;  sad  determine  the  case,  and  ra- 

port  to  the  court  A  trial  vaa  bad.  and  a  i«- 
pott  was  filed  recominendiog  g  Judgment  for 
the  plaintiffs.  The  defendant  filed  ezceptkwa- 
to  tbe  report  The  exceptiona  wen  orerruled^ 
and  a  Judgment  waa  entoted  upon  tbe  repott^ 
Defendant  appeals. 

Jfr.  Alwuon  Clwk,  for  plalndff: 

Carriers  cannot  diacrimlnale  unjustly  for  thar 
same  serrice  and  under  like  condiuona  betwea 
their  local  patrons. 

1  Wood,  RaUway  Law,  S6S,  SM. 

The  common  lav  prohibit*  extortloonte  TKiea 
and  uttjust  discriminations,  and  requires  thst 
the  carrier  shall  demand  only  a  reasonable  com- 
pensation and  treat  competing  ebippera  alike, 
and  prevents  their  making  uniust  discrlmin*- 
tions;  sBd  the  fad  that  the  high  rate  chaned 
waa  not  unreasonable  does  sot  affect  tbe  ois- 
criminations, 

BamwU  ■*.  LovinilU  A  X.  S.  Qt.Sl  FedL 
Rep.  B7. 

Railways  cannot  discriminate  In  favor  of  or 
against  the  traffic,  because  of  Its  ultimate  uae. 

B«naby  M.  O.  Oa.  r.  MaiuJittttr,  8.A  L.  B. 
€o.  8  Ner.  A  HacN.  4£«,  L.  R.  11  App.  Can 
97:  (kelad«t.  North  S.&.  Oo.  IMer.  A  HacN. 
■ra,  1  0.  B.  N.  B.  464. 

Nor  can  they  discriminate  against  a  local 
shipper  by  depriving  him  of  any  material  ad- 


BantotM  T,  Baiiem  Oomdia  B.  Oo.\  Ner. 
A  HacN.  109,  4  C.  a  K.  8.  llUi;i>«MJv  M.  C, 
Oo.  T.  M<mehat«r  B.  AL.  R.  Ob.  tufra. 

'Sat  can  rates  be  given  to  one  shipper  and 
refused  to  another  on  capricious,  arbitrary  and. 
unreasonable  grounds. 

BvM  V.  London  AN.  V.  £.  Cb.  85  Week. 
Rep.  7S3. 

Nor  can  It  discriminate  in  favor  of  one  local 
shipper  and  against  his  competitors,  unless 
there  be  some  aubetantial  difference  in  the  coat 
of  the  service. 

Qa.Tton  V.  BtMoI  A  B.  R.  Co.  1  Kev.  * 
MacN.  818,  38  L.  J.  C.  F.  806;  Lombu  A  S. 
W.  B.  Co.  V.  Evtrthoa,  L.  R.  S  App.  Caa.  1029; 
Stride  V.  Ba>anma  Canal  Oo.  10  C.  B.  N.  B.  343; 
Eantam^M  Cam,  1  C.  B.  N.  8.  487;  NiduAmn 
V,  Great  WetttmR.  Oo.  1  Nev.  AHadN.  181,  S- 
C.  B,  N.  8.  3B6. 

The  original  charge  may  have  been  a  n 
bte  toll,  but  It  Btralj^tway  became  unr« 
hie  and  an  extorUonale  one  when  a  leas  rate  waa 
granted  to  the  competitor  for  one  and  (he  like- 
service  imder  similar  conditions. 


Oo.  V.  malie.  94  U.  8.  180,  94  L.  ed.  99;  Oteott 
V.  BanfiU.  4  N.  H.  087;  Story,  Bailm.  %  fi06; 
Bedford  v.  Adami,  8  Duer,  480;  Norn  Bi^ita»d 
Mzp.  Co.  V,  Main*  Otnt.  K  Oo.  S7  Me.  188; 
Vinemt  v.  Chicago  A  A.  B.  Cb.  49  HI.  83; 
Brown,  Car.  83:  Shippor  v.  Fmntglvania  B. 
Cb.  47Pa.  888;  Jtfunn  v.  iWnoii,  94  U.  8.118. 
84  L.  ed.  77;  Haji4foT^T.  Oaltauitn,  W.  AS. 
A  Cb.  24  Pa.  878;  Oumbtrland  rdUeg  B.  Qfm 
App.  fl3  Pa.  918:  Bagaa  v.  .AMm,  9  Lea.  «09; 
Bowton  A  T.  O.  B.  Oo.  v.  Butt.  08  Tex.  98^ 
JArriam  v.  Barfford  A  Jf,  B.  B,  Of.  $0  Conn, 
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VooK  ft  Whxbleb  t.  Chioaoo,  R.  L  a  p.  R.  Oo. 


■858,  Jordan  v.  FitS  Biv«r  S.  Oa.  B  Gush.  69; 
Jffeie  Jerteji  Steam  Nav.  Go.  t,  MtrchanU  BaiUe 
<(f  BoiloTi,  47  U.  8.  e  How.  S44,  12  L.  ed.  466; 
iloDuJfM  T.  Portland  &  B.  B.  Co.  52  N.  H. 
-44G;  Soan  v.  Pao^  R.  Co.  Bl  Mo.  24;  Pierce, 
Railroads,  498;  Golfv.  Qoorlitiin.iaMeaA.  261; 
Ohieago  di  A.  R.  Oo.  v.  Eriekton,  91  Dl.  618; 
i>tnMr  <t  JT.  0.  A.  Oo.  v.  .d(I^At«>ll,  7.  it  B.  F. 
R.  Co.  IB  Ted.  Rep.  6S0,  aod  ntif«. 

Allipeciol  sllputationa  Inserted  in  tbechaiter 
<d  the  common  carrier  for  the  purpose  of  se- 
-cuiing  equal  risliU  to  all  sbippers  affirm  noth- 
ing more  than  uib  common  rights  to  equal  Jui- 
tice,  wMcta  esiat  IndepeodeDtlj  of  such  pro- 


Sutt,  Nat  England  Eep.  Co.  t.  Maii.e  Gtnt.  S. 
Oo..  MeDvffM  T.  Pin-Uattd  A  R.  R.  Co.  and 
JitutnftrY.  Bmntj/ltaitia  R.  Oo.  $vpra, 

Tho  pajmeot  made  by  the  plalntiOg  wu  not 
TolanUuy  and  can  be  Kcovered  bock. 

Etimman  y.  Burlington,  0.  R.AN.B.O0. 
1»Iowa.78a. 

Mi*trt.  T.  8.  Wright,  Rob«rt  Mftthar 
«Dd  Wlnalow  Jb  VkmiuB  for  defendants, 

Rotbroek,  CK.  J.,  delireied  the  opinion  of 
the  court: 

1.  The  action  Is  not  founded  upon  anystat- 
\Ae,  state  or  federal  The  right  to  recover  is 
based  eullrely  upon  the  common  law  pertain- 
ing to  the  duties  and  obllgaUooi  of  common 
-carriers.  Bt  an  amended  and  substituted  pe- 
tiUon  the  plaliitlfFs  claimed  unlawful  sod  un- 
just oTercnargea  upon  the  shipment  of  816 
carloads.  Each  shipment  was  pleaded  In  a 
separate  count  as  a  separate  cause  of  action. 
All  of  the  counts  were  alike  except  in  dates  of 
shipment,  cars  and  kindii  of  stock  shipped,  and 
Stations  from  which  the  shipments  were  made. 
It  is  aven^.  In  sulntance,  \a  Uie  amended  pe- 
tition, that  the  public  tariff  rates  for  shipment 
-of  live  stock,  from  any  pdut  in  Jasper  County 
faring  the  ume  the  pWntlfCs  made  such  ship- 
nents,  was  $60  for  one  carload.  That  the 
plaintiffs  paid  the  full  amount  of  said  ntea. 
and  that  certain  other  shipper*  (who  are  named 
in  the  petition)  tllao  paid  the  full  tariff  rates; 
but  that  said  other  sbippen  were  allowed  and 
•^fendant  ptM  to  them  a  rebate  or  drawback 
upon  «acb  carload  shipped  br  them,  which  re- 
bate or  drawback  was  paid  bj  defendant  to 
«aid  shippers,  under  a  private  and  secret  ar- 
lannment  between  the  defendant  Company 
and  said  aiilppers;  and  thst  the  knowledge  of 
-the  payment  of  such  rebatea  was  wrongiuIlT 
«nd  liandnlently  concealed  from  the  plaintiffs 
by  the  defendant,  and  said  other  favored  ship- 
pers. That  the  wentsof  the  defendant  openly 
announced  and  declared  to  the  plain tiiTs  that 
the  public  and  announced  tariff  paid  by  the 
plaintiffs  was  correct,  and  that  no  cut,  rebate 
-or  conceatlon  from  the  same  was  allowed  to 
any  shipper,  and  that  the  plaintiffs,  by  reason 
of  uiA  wrongful  and  fraudulent  agreement, 
-did  not  and  conld  not  have  discovered  It,  and 
they  shipped  their  stock  in  the  belief  that  no 
unjust  discrimination  waa  made  against  tbem- 
It  la  charged  tbat  tbe  shlpmenU  made  by  the 


plaintiffs,  and  those  made  by  the  said  favored 
ahippen,  were  for  predaely  tbe  same  service, 
from  the  tame  places,  upon  like  conditicHiB 
and  under  predsely  the  aaine  droumstanoea, 
and  that  the  rate  cha^pd  by  the  defendant  and 
paid  by  the  plaintiffs  was  unieasonable,  extor- 
tionate and  unjust,  and  that  it  waa  an  unJuM 
discrimination  between  shippers  for  the  same 
service  under  like  circumstances. 

Before  proceeding  toa  determination  of  what 
we  r^Bfd  as  the  material  question  in  the  case, 
we  wul  first  dispoee  of  a  question  pertalnlngio 
the  power  of  the  referee.  The  petition  In  the 
case  was  twice  amended  after  tbe  cause  waa  re- 
ferred. The  reference  waa  made  t^  agreement 
of  the  partiee  before  any  issue  was  made  or 
tendered  in  the  case.  The  order  of  submladon 
was  as  follow*:  "By  agreement  of  parties 
tbl*  cause  Is  referred  to  D,  Ryan,  with  power 
to  settle  Issues,  and  try  and  hear  the  cause,  and 
report  the  facta  and  conclurions  of  law," 
Alter  the  refcreoce  was  made,  the  parties  ap- 
peared before  the  referee,  and  the  isaues  were 
made  up.  The  amendments  to  the  petition 
were  vei?  volumioons,  and  there  were  certain 
interrogatoriea  attached  to  the  petition,  which 
interrogatoriea  the  pdalntlfl*  duaanded  should 
be  answered  by  certain  persons  claimed  to  be 
general  officers  of  the  defendant,  and  a  rule 
was  asked  that  the  defendant  be  required  to 
produce  certain  books  and  papers,  in  other 
words,  tbe  plaintiffs  sought,  by  about  all  tbe 
means  known  to  the  law,  to  compel  the  de- 
fendant to  disclose  the  facta  as  to  the  alleged 
discrtminatlon  between  shippers.  All  these 
movements  were  reaisted  by  the  fllinz  of  mo- 
tions and  demurrers  attacking  the  pleadings. 
Slid  by  refusing  to  produce  its  books  and  pa- 
pers, and  by  tailing  to  make  full  answers  to 
the  special  inlerrogatoiies;  and  for  such  failure 
the  referee  ordered  that  the  petition  be  taken 
as  true,  except  so  far  as  Its  averments  were 
modified  by  the  evidence  introduced  on  the 
trial.  It  is  claimed  in  behalf  of  tbe  defendant 
that,  under  out  practice,  a  referee  has  no 
power  to  make  the  orders  which  the  referee 
made  with  reference  to  tbe  failure  to  produce 
books  and  papera,  and  the  failure  to  answer 
the  special  Interrogatories.  We  do  not  think 
it  is  proper  to  determine  what  power.a  referee 
may  have  in  these  respects,  for  the  reason  that 
there  is  really  not  a  disputed  question  of  fact 
tn  the  case.  The  evidence  of  the  witnesses  In- 
troduced by  the  plaintiffs  establishes  the  facta 
pleaded  in  the  petition  without  conflict  The 
defendant  did  not  introduce  any  evideikce;  and. 
If  the  facta  pleaded  entitle  the  plaintiffs  to  re- 
cover, it  would  have  been  clearly  against  ths 
undisputed  evidence  to  have  made  a  finding 
for  the  defendant.  We  will  now  state,  as 
briefly  a*  may  be,  the  substance  of  the  evidence. 

2.  It  appwr*  that  one  E.  R  Clapp  was  u 
employ6  of  the  defendant.  He  was  located  at 
Des  Holnes,  and  was  known  among  shippers  of 
live  stock  aa  the  Iowa  stock  agent  of  tbe  de- 
fendant, Clapp  was  frequently  alon^the  rail- 
road in  oonfefence  with  shippers  of  bve  stock. 


petitioiL  There  were  a  number  of  ahippen  of 
Uve  Block  in  and  about  Newton,  the  pnndpal 
station  on -the  defendant's  road  in  Jaqxr 
County.    During  neatly  the  whole  time  oov- 


erea  Dytma  action,  ine  lanii  raie  lOTBnipnieDt 
of  live  stock  froin  Newtan  to  Cbicago  was  $60 
per  carload.  It  was  praclicHlljr  the  eanie  from 
Ibe  stations  next  east  sod  west  of  Newloo. 
Tbere  was  at  times  a  slight  differeore.  bul  not 
eoou^b  to  be  a  materiaj  fact  in  tbe  case.  Tbe 
freigbt  cbargca,  as  giveD  b;  tbe  defeodanl  to 
its  Blaltou  aitenta,  were  for  the  most  of  the  time 
$B0  per  oarload,  and  this  rate  was  given  out  by 
staliOD  ageats  to  sblppeis  as  the  charge  made 
by  the  defendant.  All  of  the  carlrads  sent 
forward  bj  all  tbe  shippeia  were  billed  b^  the 
agenta  a  "    " 

No  part  of  the  fretL, „„   

Itt  anjr  case  paid  at  the  place  ofshipment.  Tbe 
caiB  were  billed  to  commissioo  houses  at  the 
Union  Stock- Yardg.  The  stock  was  sold  by 
thecommiasionmen,  and,  after takinjifout  their 
commission  and  payingthe  freight,  the  balance 
of  the  proceeds  of  the  sales  was  remi  tied  to  tbe 
ablpper.  This  wus  the  uniform  manner  of 
transacling  tbe  business.  Atl  of  (he  shippers 
were  dealt  with  in  exactly  the  same  manner 
until  the  atock  was  sold  and  tbe  ic^lar  freight 
charges  paid.  There  was  no  difference  In  the 
manner  of  the  service.  All  of  the  shippers 
were  given  the  same  kind  of  cars,  and  the  stock 
shipped  by  Ihe  plaiotiSs  was  conveyed  in  the 
same  kind  of  trains,  and  on  tbe  same  time,  and 
with  tbe  same  privileges  aa  to  the  free  trana- 
portatioD  of  oike  or  mot«  men  to  take  care  of 
tbe  stock  while  in  translL  In  short,  the  ptain- 
tilTs  had  no  preference  over  other  shippers  in 
an  V  respect.  It  appeats  without  conflict  Ihat 
at  leaat  three  other  Anna  or  Individuals  engsged 
in  the  same  business  at  tbe  same  place,  and  in 
competition  with  tbe  plainiifFs,  bad  private  and 
secret  agreemenia  with  Clapp,  the  said  stock 
agent,  by  which  ihey  were  paid  a  rebate  of 
from  t3  to  $3]  on  each  carload  shipped. 
These  ^rreements  were  not  uniform  at  all 
Umea.  The  amount  to  he  paid  varied  Just  as 
the  parties  were  able  to  agree  upon  the  terms. 
Bo  far  as  appears,  Clapp  alwsys performed  the 
contracts.  He  paid  tbe  rebates  sometimes  in 
currencv;  at  other  times  Irf  sending  the  money 
to  the  shippers  by  express.  There  were  short 
intervals  during  the  time  that  no  rebates  were 
paid.  But  ihcse  intervals  were  the  exoeption 
and  not  the  rule.  And  Clapp  alwsys  exacted 
a  promiae  from  the  favored  shippers  that  the 
fact  of  the  payment  of  rebates  must  be  kept 
secret.  We  have  not  made  a  careful  estimate 
of  the  number  of  carloads  shipped  by  the  fa- 
Tored  Bbfpper«.  Indeed,  no  exact  estimate 
Gould  be  made  from  the  evidence.  It  Is  shown, 
however,  beyond  all  question, that  not  te.>s  than 
1,800  carioads,  in  the  aggregate,  were  shipped 
t^  the  favored  shippers.  The  plaintiffs  made 
applicaltoD  to  Clapp  for  better  terms,  and  were 
refused.  He  Invsriahly  stated  tn  meet  positive 
terms  that  do  rebates  nor  concessions  were  al- 
lowed to  any  of  Ihe  plaintiffs'  competitors. 
The  referee  found  that  the  plaintiffs  were  enti- 
tled to  recover  on  part  of  the  ahlpments  at  the 
rate  of  fU  per  car,  and  on  others  at  $5,  and  on 
the  remalndrr  at  tbe  rate  of  (10  per  car.  The 
aggregate  amount  found  to  be  due,  including 
interest,  was  13,788,88.  If  the  plaintiffs  are  en- 
titled to  recover  on  the  ground  of  unjust  dis- 
crimination, tbe  evidence  shows  beyond  all 
eontroven^  that  the  judgment  is  not  exceaslve. 
»  L.  B.  A. 


inaeea,  weaonoinDaeni«aa ftppeuanis coun- 
sel to  claim  Ibat  tbe  Judgment  is  exceaaiTe. 

8.  The  real  question  in  the  case  ia.  Do  tba- 
facts  above  recited  autboriie  a  nconrt  on  tbe- 
part  of  the  plaintiffs?  Itiawell  tokeepinmind 
tbe  fact  that  the  defeodantisa  public  common 
carrier.     At  common  law  a  public  or  common 


fact  that  the  charge  is  less  for  one  than  another 
is  only  evidence  to  show  that  s  particular 
charge  is  unreasonable. 

Id  Btorv  on  Bailmenta,  6  SOS.  not*  J,  It  i»' 
said:  "There  is  nothing  m  the  common  law 
to  hinder  a  carrier  from  carrying  for  favored 
individualsatanuDreasoDablv  low  rate,  or  even 
gratii."  And  in  1  Wood,  Railway  Law,  6*J, 
It  is  said:  "A  mere  discnmination  in  favor  of 
a  customer  ia  not  unlawful  unless  It  is  an  unjust 
discrimination."  In  volume  2,  p.  95,  Redfleld 
on  Railroads,  the  following  language  is  used: 
"It  has  been  held  in  this  country.  Where  thciv 
is  no  statutory  regulation  affecting  the  ques- 
tion, that  common  carriers  are  not  absolutely 
bound  to  charge  all  customers  tbe  same  price 
for  the  same  service.  But  as  tbe  rule  is  clearly 
eslabllsbed  at  common  law  Ihat  a  carrier  ir 
bound  by  law  to  carry  everything  which  is 
broughtto  him,  for  a  reasonable  sum  to  be  paid- 
to  him  for  the  same  carriage,  and  not  to  extort 
what  be  will,  it  would  seem  to  follow  that  bo 
is  bound  to  carry  for  all  at  the  same  price, 
unless  there  is  some  special  reason  for  tbe  dis- 
tinction. For,  unless  this  were  so,  the  duty  to- 
carry  for  aU  would  not  be  of  much  value  to  tb» 
public,  since  It  would  be  easy  for  the  carrier  tO' 
select  his  own  customers  at  will  by  the  arbitrary 
discrimloatioo  In  bis  favor.    Hencft,  it  was  held 


of  the  goods,  by  way 

that  he  should  be  ready 

pay  a  reasonable  compensation. 


>mpensatioD, 
silling  to  pay 

deposit  the  money  in   advance. 


quired.  Carrying  for  reasonablecompensation 
must  Imply  that  the  same  compensation  is  ac- 
cepted alwaysforthesameservice,  else  it  could 
not  be  reasonable,  either  absolutely  or  nd- 
atively," 

In  Hutchinson  on  Csrriert,  348,  after  a  re- 
view of  the  cases,  It  is  said:  "  Hence  we  may 
conclude  that  In  this  country.  Independently  of 
statutory  provisions,  all  common  carriers  will 
be  held  to  the  strictest  impartiality  In  Ihe  con- 
duct of  their  business,  and  that  atl  privileges  or 
preferences  given  to  one  customer,  whl3)  at» 
not  extended  to  all,  are  in  violation  of  public 
duty."  An  examination  of  tbe  authorities  died 
by  tnese  learned  suthora  leaves  no  doubt  that  a, 
common  carrier  has  no  right  to  make  unrea- 
sonable charges  for  his  services,  and  that  ho- 
cannot  lawfully  make  unjust  discrimination 
between  his  customers.  It  is  slrenuously  con- 
tended by  counsel  for  appellant  tbat  it  la  not 
charged  in  the  petition  as  a  aubstanlial  fact  that 
the  rate  charged  the  plaintiffs  was  imresson- 
able.  It  Is  distincily  averred  that  the  rat» 
charged  the  plaintiffs  "  was  unreasonable,  and 
U  and  was  an  unjust  discrimination."  This 
appears  to  us  to  hie  a  sufficient  answer  to  thft- 
argument  of  counseltotheeftectthat  tbe  action 
is  founded  solely  upon  the  fact  of  mere  differ- 
ence in  rates,  ft  appears  u  be  conceded  that 
the  defendant  had  no  right  to  exact  tmreuon- 


IBBOl 


BBomr  T.  Poou 


TOT 


•blfl  ntw  or  to  mAt  najiiit  dfacrimiDAtlona 
between  iblppen  which  la  effect  compeU  one 
■falppertopajuinDTeBsoiiBblerBte.  Tbeabove 
principles  ol  l&n  1D117  be  said  to  be  fundameD- 
Ul.  ftnd  It  it  only  neceasarj  to  apply  the  facts 
to  reach  the  concluaion  that  the  rates  paid  by 
the  nlalnlifla  were  unreaauiiable  and  unjuat 
dfocrtminatlOD.  It  la  not  claimed  th&t  the  fa- 
Tored  ebippen  were  objecla  ot  the  charity  of  the 
defendant.  The  payment  of  the  rebatea  cannot 
be  deelgnatad  aa  "  alms  giving."  It  does  not 
appear  tbat  the  conceaslona  were  made  hecanae 
the  faTored  ■faippen  fomlshed  more  ahipmenta 
than  the  plaintJlfB.  The  tact  Is  that  aome  of  the 
othera  shipped  leas  than  the  pUntJftK  In  short 
there  ii  no  reaaon  for  thedlscrimlnalioa.  Itla 
true  tbat  It  la  claimed  that  the  rebate  thippera 
bought  cattle  and  bogs  from  territory  io  which 
ahipmenia  wonld  ordiuarily  be  made  ui>on 
other  Tatlroadfi,  but  theevidenceBbowa  that  the 
plaintlffa'  field  of  operation  waa  about  the  same 
aa  the  other  ahlppera'.  It  doea  not  appear  that 
the  rebatea  were  allowed  merely  at  ifinea  when 
there  were  cut  rates  or  a  war  ot  rates  between 
the  defendant  and  rival  railroad  tinea.  There- 
bates  were  .paid  regularly  for  yeara,  with  but 
short  Intervals.    Is  It  to  be  supposed  that  any 


paying  the  rebate,  Ibe  defendant  did  not  have 
a  reasonable  compensation  for  the  service! 
The  only  Qnding  that  can  in  any  fairness  be 
made  is  that,  after  deducting  the  rebate,  the 
rate  was  reasonable;  and  (hat  the  exaction  from 
the  plalnHib  waa  unreasonable,  and  tbe  dia- 
crimination  against  them  anjuet  And  tbe  fact 
that  It  waa  secretly  done,  and  tbat  it  appeared 
to  he  neceasary  to  catrjr  It  on  by  lying  and  de- 
ceit, surely  does  not  lend  to  commend  such  a 
course  of  dealing  to  fair-minded  men.  We 
have  been  cited  to  a  number  of  adjudged  coses, 
by  counsel  tor  the  respective  parlies,  and  we 
tnink  we  may  safely  saj  tbat  not  one  of  them 
is  In  conflict  with  the  views  we  have  herelo  ex- 
pressed upon  this  question.  On  tbe  contrary, 
»nd  in  sumxtrt  of  our  conclusion,  see  S/iarpla* 
V.  PkiioOelpkia.  21  Pa.  147;  Neie  E^landEcp- 
Co.  V.  Maint  Cent.  B.  Co.  67  Me.  188;  MeDuffet 
V.  PirrUand  A  B.  R.  Oo.  OS  N.  H.  480;  Hettenr 
gtr  V.  PmntylMnia  B.  Co.  88  N.  J.  L.  407. 

4.  Itisclauned  In  behalf  of  appellant  tbattbe 
payments  by  plaintiffs  were  voluntarily  made. 
and  cannot  be  recovered  back.  It  is  true,  tbe 
money  was  paid  without  duress  of  person  or 

C3ds,  but  it  was  paid,  not  only  without 
owledge  tbat  it  was  a  wrongful  exaction,  but 
In  the  belief  of  the  (rutb  ot  (he  positive  asser- 
tions ot  Clopp  that  nosbipper  wssallowedany 
lebale.  That  such  a  payment  is  not  voluntary, 
•ee  1  Parsons,  Conl.  48«,  and  Heiterman  v. 
Burlington,  O.  B.  A  N.  R.  Cb.,  88  Iowa,  782. 

5.  Tbe  defendant  pleaded  Ibe  Statute  of 
Limitations,  as  t  >  part  of  the  claim.  The  same 
question  was  considered  In  tbe  case  of  Carrier 
V.  Ohieago.  R  I.  AP.S.  Ch.,m  Iowa,  80. 6 L. 
R  A.  799,  where  It  was  held  that  tbe  Sutute 
of  Limliations  was  no  bar  to  tbe  action.  Fol- 
lowing that  caae  we  hold  tbat  tbe  Statute  did 
not  oommence  to  run  while  the  plaintiffs  bad 
DO  knowledge  ot  their  rights  in  the  premises, 
•wing  to  tbe  fraudulent  canceslment  of  tbe 
CMue  of  acdon  by  tbe  defendant. 

6.  The  defendant  also  appeali  froin  an  Mder 
9L.R.  A. 


overruling  a  motion  to  retax  costs  In  the  case. 
It  appears  tbat  the  sum  of  t68S  was  taxed,  a* 
costs  for  copies  of  the  petition,  and  tbe  several 
amendment  thereto.  It  is  shown  by  eridencs- 
taken  on  the  hearinz  of  Ibemotion  that  the  pe- 
titions and  copies  thereof  were  printed  at  an. 
expense  of  not  to  exceed  (80.  The  action  oC 
the  court  In  taxing  this  erroneous  item  of  costs- 
was  founded  upon  Rule  1  of  the  Rules  of  Prac- 
tice adopted  by  the  convention  of  district 
judges,  which  went  into  effect  July  4,  1887. 
The  following  is  a  copy  of  the  rule:  "  Every- 
partyat  the  time  of  filing  any  petition,  answer,, 
reply,  demurrer  or  motion,  .  .  .  shall  file  with- 
the  same  one  plain  copy  thereof  for  tbe  use  of 
tbe  adverse  party;  and,  on  failure  to  do  so,  ths 
same  may  be  continued  at  the  option  of  the  ad- 
verse party,  or  the  paper  so  flledatricken  from 
tbe  flies.  Afeeof  ten  cents  per  hundred  woida 
shall  be  allowed  for  all  copies,  and  tnxed  with 
tbe  costs."  Substantially  the  same  rule  was  in 
force  In  some  of  the  districts  of  this  Slate  for 


manv  years  I>efore  It  was  adopted  by  the  ci 
ventlon  of  Judges.    We  are  ot  opinion  tbat  si .  _ 
anile  of  practice  is  valid,  and  that  ttwaswitbin> 


tbe  power  of  the  Judges  to  authorize  costs  to  be- 
taxed  therefor,  but  it  surely  waa  not  intended. 
that  the  rule  should  be  made  an  Instrument  ot 
oppression.  There  is  no  requiremeot  that  % 
literal  copy  of  all  the  pleadings  should  be  made, 
when  sucn  pleadings  are  precisely  alike,  ex- 
cepting, possibly,  adate,  an  amount  or  the  like. 
Tbe  purposes  of  tbe  rule  wouldhave  been  fuUp 
subservwl  by  a  copy  of  one  count,  with  a  mere 
reference  to  tbe  others.  The  court  ought  to 
have  tbe  discretion  to  preveet  speculative  and 
unnecessary  costs.  This  hem  of  costs  will  btt 
reduced  to  (IS.  Tbe  rule  suielv  ought  not  to 
apply  literally  to  petitions  like  this. 

7.  Tbe  plaintiffs  also  appealed  from  the 
Judgment;  but,  if  the  Judgment  be  afiBnued  on 
thedefendant'sappeal,  they  consent  tbat  It  may 
be  affirmed  on  their  appeal. 

The  judgment  will  therefore  be  affirmed 
throughout,  with  the  exceptioo  as  lo  the  item 
of  costs,  as  above  mentioned.  And  as  the  de- 
fendant was  successful  on  that  branch  of  the 
appeal,  )2S  of  tbe  costs  in  this  court  will  bs 
taxed  to  the  plaintiffs;  and  the  plaintlffB  will 
also  be  taxed  $30  by  reason  of  the  affirmance 
of  their  appeal-  These  assessments  appear  to 
us,  from  an  examination  of  the  abstracts  and 
arguments,  to  tx  alxtut  correct. 

Modified  and  affirmed. 


3.  A.  BROWN 


Horace  POOL,  Appt, 


Nora.— BalnniJttofi  Avm  tax  sols;  JtoCute  bi  lie 
itrtetiv  eompHsil  with. 
Bverr  provision  of  the  Statute  relattnc  to  notloe 
to  parties  havlnr  (he  right  to  Tedeem  most  t>e  strict- 
ly «ompUed  with,  lliompson  V.  Burbans,  91  N,  T. 
M;  BlaoUatone  v,  Bherwood,  SI  Kan.  IE;  JaokSOn  v. 
fDs^,T  Wend.  Itft  Oinutook  v.  Beudsler.  IS  Wend. 
SIB;  Wcntirook  v.Wllley,  47  N.  T.  VS:  Jenka  v. 


I  noOoeto  beaemd  on  the  person  In  poneMlOD  and 
■lao  on  Cha  person  Id  whose  nama  the  land  la  taxed, 
tf  a  resident  Of  the  oountfwhara  the  land  la  alt- 
oated. 

4.  Ona  irbo,  without  mwertiny  mny 
«lal»  of  rl^ht  to  do  M>,  herd*  e»MIe 
OfAT  k  imnf^  of  nnlnolovod  Iknd  extend- 
IniT  ftt>in  one  to  two  mf  l«e  In  area,  Including  a  par- 
tloular  qiiarter-Be(iUoii.la  not  In  poneaalon  oT  auoh 
'  quaner-sectloD  irltbin  tbe  meaDlns  of  a  itatule 
lequtrlns  service  of  notloe  of  tbe  expiration  of 
tbe  time  of  redemption  of  land  from  ■  tax  aale 
upon  the  penon  in  poMcealon  tliereof. 

A  A  ctatnto  reqnlxlnc  a«rrlea  of  notles 
of  tfaa  explnbtion  of  tlie  tlmo  tar  ro- 
domptton  from  s  tax  sale  upon  tbe  person  In 
whose  naius  the  land  la  assessed  does  not  require 
the  purobaaer  to  serve  such  notloe  on  himself 
where  the  land,  afl«r  the  sale,  has  been  nsseased 
In  bU  name. 

(Omober  XT,  1880.) 


if  tbe  District  Court  for  O'Brien  County 


Statement  by  aivoB,  J.f 

Plaintiff  dalnu  title  under  difTensit  tax 
deeds  to  the  B.  i,  S.  W.  i,  KCtinn  12,  and  the 
K.  W.  $  of  MCtlon  18,  township  97,  ren^  80, 
O'Brien  Conn^,  tnd  uks  to  be  quieted  m  bti 
title  thereto.  tFpon  the  hearing  plaiatiirs 
peliUoD  wu  dismWd  w  to  the  flrst<leacrlbed 
tract,  and  k  decree  entered  io  hit  frnvor  m  lo 
the  aecond.  Tbe  defeodftnt  alone  appe&te,  and 
heoce  the  case  is  before  lu  onlj  in  ao  tax  aa  it 
relates  to  the  N.  W.  1  of  aectioo  18. 

Mtttrt.  Hii(hei  A  HM^tia^a  and  Cory 
Jk  Baaia  for  appelant. 

JfMtri.  T.  M.  8ta»rt  and  J.  L.  E.  Pack 

for  appellee. 

Glvent  J.,  delivered   the  opinion    of  the 

1.  PlalntiO claims  title  under  a  tax  deed  from 
the  treasurer  of  O'Brien  County  to  him  ezo- 


ITrlcht.  O  Pa.  410;  Wilson  T.  UcKeima,  IB  HL  48; 
Hendrti  v.  BoggB.  IK  Keb.  Mh  Zohradnfoek  v.  Bel- 
tir.  U  Neb-  BT9:  Seaman  t.  Tbompson,  IS  Keb.  Gt^ 
ICerrlll  T.  Dearlng.  32  Ulnn.  47V;  Ooolej',  Taxn.  EST; 
-tDestr.taxn.SSS. 

If  the  SUtute  prcaorllKa  a  form  of  notloe.  this 
■BUit  ba  exactly  followed.  SImonton  t.  H^a,  B 
Bun,  ZB8;  Black,  lai  Titles.  ffiS. 

A  provision  requiring  tbe  purohaser  to  give  no- 
tice to  the  owner  la  mandatory,  and  mon  be  striot- 
Jy  oompUed  with;  and  the  omtaalon  to  give  the  pre- 
'•orlbed  QOtloe,  or  the  service  of  a  notloe  oot  oon- 
formlntr  to  tbe  Statute,  will  Invalidate  the  aubee- 
-quent  tax  deed.  Tbompson  v.  Burbaue.  nipro; 
Doughty  T.  Hope,  8  Dento,  GH:  Neber  v.  Hatch.  10 
Abb.  N.  C.  4S1:  Blacldalone  t.  Sberwood,  mit>ra; 
Colbrook  T.  SMlowa,  881U.  410:  Long  T.  Smith,  Vi 
Iowa.  JS».  HendTlx  t.  Bogga,  U  Neb.  mt,  Blaok, 
TBI  Tl  ties.  EU. 

Jn  UlwourltbeBtatJte  required  the  oertlBcate  of 
purchase  to  be  recorded,  and  gare  the  owner  two 
years  after  the  sale  In  wbloh  to-redeem.  It  was  held 
-that  reoordinv  the  certiflcate  was  eosentlaL  Breds 
V.  Morton.  S  Uo.  86B;  Cooler,  Taxn.  B3B. 

Where  proof  of  notloe  of  the  expiration  Of  the 
-time  to  redeem  Is  required  to  be  filed  ninety  days 
before  such  explratlan,  »  deed  given  before  the 
ninety  days  had  expired  Is  void.  Swopev.  Prior.  18 
Iowa,  412;  tTummlngs  T.  Wilson.  GB  lowi,  14;  Coo- 
'tey.Taxn.  SSI. 

Notice,  vtaeo  to  be  given  by  an  offlcer,  most  be 
-distinct  and  tulU  and  the  evldenoe  of  giving  it 
abonld  be  preserved  In  the  proper  offlce.  Biough- 
'  ton  V.  Joumeay,  Bl  Pa.  KU  Cooler,  Taxn.  038:  t 
Utatr,  Ten.  SBfi. 

Redemption  from  tax  sale,  how  effected.  See 
note  lo  HloCTBger  V.  Hahony  (Iowa}  •  L  B.  A.  i(L 


lUahUofoi 


erla  ralv  en  rcoetpl  of  ttottos. 


The  owner  may  rely  on  hfa  right  to  notloe  and 
wait  until  be  reoelrea  It  before  taUng  prooeedlngs 
toredeem.  ArthuTsv.Rmathers,S8PB.4a;  Doughty 
V.  Hope,  8  Denlo.  SB*-.  Dentler  v.  State.  4  Blaokrt. 
KB:  Oooley,  Taxn.  688;  S  Deety,  Tun.  888;  Blaok, 
Tax  Titles,  1ST. 

He  may  rely  on  theofflotal  entries,  In  the  absence 
af  anytbtngto  warn  hlmof  tbelrluoorrectnesB.  for 
thedate  otttae  expiration  of  the  ninety  days.  Ells- 
Worth  V.  Green,  SB  Iowa,  tea. 

Aatotbe  proof  of  nodoe.  see  Amerioan  Klialon- 
r«L.B.A. 


bedlie< 

tains  th 


Sb  vibom  to  As  irfMn, 

IfoUoe  to  the  owner  or  occupant,  of  the  sale  of  tbe 
lands  and  of  tbe  explraUoo  of  the  time  for  redemp- 
tlon  is  essential  to  tbe  validity  of  the  tax  deed. 
Oage  V.  Bailey,  100  DL  530:  E  Deety.  Taxn.  888. 

In  case  of  the  death  of  the  owner  of  real  eetata, 
notloe  of  sale  to  the  estate  of  decedent  Is  InsuO- 
dent:  It  should  be  given  to  some  pbtbod  having  sn 
adverse  Interest  and  capable  of  appearing  and  dB- 
fendlng,-as  an  heir  or  peisonal  npiesentatlvfc 
HaOee  v.  Fleming,  eS  Ala.  UK. 

It  Is  not  neoeffiary  tliat  tlie  notice  sboold  state  in 
.ame  tbe  property  Is  ssseased,  but  It  must 

ce  a  Issued;  but  tbe  fact  that  It  also  oon- 
I  name  of  the  person  to  whom  It  was  aa- 
sesaed  when  the  tax  was  levied  Is  not  fatal  to  Its 
validly.   SpeoitTV.  Goodwin  (Ulon.)  July  K,  UM, 

In  order  to  acquire  a  tax  deed,  no  notloe  to  the 
person  tn  poasesaloD  of  the  land  is  required  when 
the  latter  holds  under  the  penun  owning  the  tax 
oartlllcate.    Lamoreux  v.  Buntley,e8WI».34. 

Tbe  Mlnueeow  Law  requiring  nodce  of  the  eipL. 
ration  of  the  time  of  redemption  by  pereons  bedd- 
ing tax  certiflcalce  applies  to  BBHlKTiees  otthe  In- 
terest of  the  State  before  forfeiture,  but  not  an 
assignee  or  grantee  aoqulrlnir  suoh  Inteieat  after 
forfeiture.   Slate  v.  SmlUi,  n  HInn.  US. 

Suoh  Dotlcea  are  not  required  to  be  served  on  b^ 
halt  of  tbe  State.   IbUL 

VOT  tbe  pnrpoae  of  giving  notloe  to  redeem  tbe 
laud  win  be  regarded  as  taxed  to  tbe  penoe  to  tbe 
book  on  file  m  tbe  andltorl  offloe^  astU 

r;  bnt  afterlbat 
time,  and  until  a  mil  In  i  Musasiiiinil  liiiiiiiile.  tbiilsiii 
wiUberegardedaslaxed totbe  person  named  !• 
theta>dupllcate>   VuUer  v.  Batlac,  n  I«wB,nai 

'  Wltatto  tentatn. 
In  a  notloe  which  appears  to  be  tsnied  by  tbe 
county  auditor,  a  correct  deecrlpUoD  of  the  prop- 
erty a«  appearing  on  the  tax  reoordsottbeoonnqr, 
and  according  tothe  recorded  plat  of  tbe  town  <c 
city  or  a  well-known  subdivision  tbereof.  Is  auB- 
olent,  though  tbe  oounty  and  State  do  not  appear 
therein,   Spen;  v,  Goodwin  {UnnJ  July  ■,  UH. 


D,gH,zedr,yGOOgIe 


I8M. 


Bkowx  t.  Pooi. 


■cuted  Januarr  18.  IBPB.  for  the  lands  Id  qoe»- 1 
tion.  bflsed  upon  a  aale  beld  on  the  4th  day  of 
October,  1860,  for  the  tares  of  1876  Uj  1879, 
IncluHlve,  and  upon  notice  of  the  expiration  of 
the  time  for  redemplioD,  served  upon  G.  W. 
Pitts,  James  D.Wrifrht  hdO  L.  F.  Maple,  more 
tbao  DlDBtj  davB  before  ibe  execuiion  of  the 
dred.  Appellaiit  coDtends  Ihst  Ihe  deed  is  In- 
valfd  bccHuse  the  notice  was  not  aerred  upoo 
Ihe  person  Id  po«ie8aioD,norupon  the  person  in 
whoee  name  the  land  naa  taxed.  Appellee 
contends  that  no  notice  was  required,  and,  if 
lequlred,  that  it  tbs  atrved  upon  the  proper 
pattiea.  Section  8M  of  tbe  Code  requires  that, 
«fler  the  eiplrstioo  of  two  yeara  and  nine 
months  after  the  dale  of  sale,  notice  may  be 
served  upon  tbe  person  In  possession,  and  also 
upon  the  peraon  In  whose  name  the  land  la 

Wtiere  propertr  sold  for  tazea  Is  hid  In  br  the 

State  and  afterwardi  aariitned  to  a  p-— ■- — 

der  tbeUinneaota  laws,  the  sum  paid 
«hasor  is  "the  amount  sold  for,"  to  be  insertea  in 
the  notice  of  the  expiration  of  tbe  thne  oi  redemp- 
tion.   IbUL  See  t  Destr,  Tazn.  «St. 

A  sals  of  land  for  a  term  of  yean  for  nonp«r- 
ment  of  taxes  in  Neir  Tork  Cltj  Is  not  rendered 
void  by  the  foot  that  Chanotloe  toredeem  required 
the  Diriier  to  par  tbe  tax,  with  Interest  from  tbe 
-date  of  sale,  wheraaa  the  purohoaer  did  not  pay  his 
money  upon  euobnleunlU  gome  time  tbereafter. 
People  r.  Cady,  7  Cent.  Kep.  £86. 1<»  N.  7.  sa. 

Where  tbe  notice  a^a  forth  Ihe  nutters  required 
by  statute,  but  mtastatea  the  day  and  year  of  tbe 
aale,  orany  other  material  fact,  so  Interwoven  Into 
tbe  notice  as  to  oontradlot  Its  statutory  requtre- 
■nents.lt  Ismlaleadlnxand  falsi  to  the  validity  of 
the  tax  deed.  Loox  y.  Wolf,  »  Kan.  SSS;  Blaok, 
max  Titles,  ao. 

Btrviteef  «etle«i 

The  atstutee  oommonly  proTldethattheredemp- 
ClOD  notice  shall  be  served  upon  the  oooupautof  tbe 
land  personally,  or  the  owner.  If  he  Is  known  and 
■  resident;  and  that  service  may  be  made  by  ppbll- 
eatlon  If  the  land  la  vacant  or  the  owner  Is  beyond 
tbe  liiHsdlctlon.    Blaok,  Tax  Titles,  SS. 

In  New  Tork  In  case  die  land  sold  and  conveyed 
1)7  the  oomptroUer  was  In  tbe  actual  oocnpaDcy  of 
any  person.  It  must  be  served  upon  tbe  person  hav- 
Inic  Ibe  actunt  and  open  poeseaslon  and  oontrol  of 
n,  or  a  portion  of  It,  t.  o.,  the  owner  or  a  tenant, 
and  not  upon  mere  boardeta,  lod^rs  or  aernuite. 
National  F.  las.  Co.  v.  UcRay,  G  Abb.  Pr.  N.  B.  ME. 

Where  ttae  owner  of  land  waa  served  with  the 
Matutory  notice  within  apt  time,  an  ouilSElon  to 
^ve  notice  to  a  mortgagee,  or  to  abow  by  the  afflda- 
vll  for  the  deed  facts  exouglng  such  omlaalon,  will 
not  render  the  deed  Invalid.  Smyth  v.  Neff.  IB 
Weat  Hep.  BOO,  ItS  III.  810;  Ball  T.  Bpenoer,  Wlowa, 
41B. 

Where  notlos  la  required  lo  he  served  on  tbe 
party  In  possesion.  If  It  Is  served  on  the  owner.  It 
irlll  be  presumed.  In  the  absence  of  sb  owing  other- 
-wlse,  that  be  has  poesessloD.  Hall  v.  Onthrldse.  fi3 
Iowa.  408.  Bee  Ellsworth  r.  Low,  ffl  Iowa, 
Oooley,  Tain.  tar. 

The  aervloe  of  the  notice  of  tbe  sale  need  not  be 
made  on  one  having  merely  a  ooneCructlve  posses- 
sion or  ocoupaocy.  CRiylor  T.  Wright,  U  Weat. 
Hep.  438.121  I1L4U. 

Alex  deed  Isaued  without  servloe  of  the  notice 
-to  redeera.as  required  by  atatute.  or  without  flilne 
In  Che  treaauror'a  oIQce  the  ntscutory  proof  of  such 
service.  Is  not  void,  but  It  conveys  the  title  to  the 
land  aublect  to  tbe  right  to  redeem  when  lawfully 
established.  Bowen  v.  Hallock,  71  Iowa.  to. 
«  UR.A. 


3.  The  iwo  years  and  nine  months  expired 
July  4,  1888.  It  apftearsibat,  durin^lbe sum- 
mer of  188S,  one  Webster,  residinft  in  the 
vicinity  of  the  land,  had  a  eorral  on  Ibe  S.  B. 
i  of  said  section  18,  and  In  person,  or  by  hia 
hired  man,  without  asserting  any  claim  of 
rlgbt  BO  to  do,  herded  500  bead  of  cattle  belongs 
injt  U>  himself  and  others  over  a  range  of  open 
and  uncultivated  kud  exlendinff  from  one  to 
two  miles  from  ibe  corral,  the  land  In  queelion 


Oopv  of  notiet  to  be  sent  by  malL 

Copy  of  the  notloe  of  sale  must  be  aent  by  mall 

to  the  person  who  was  tbe  owner  of  the  land  at  the 

time  tbe  aa^eesment  waa  made.    F>tate  v.  Landli 

Twp.  11  dent.  Kep.  IK.  50  N.  J.  L.  8T*. 

Where  notice  was  direoled  to  "C.  a  Bmeltiet 
and  the  unknown  owners  of  ihe  land."  but  Ihe  per- 
sons in  whose  names  the  lands  were  taxed,  were  J. 
Graham  and  J.  W.  Van  Uyers.  tbe  notloe  was  In- 
Bufflclent,  end  tbe  owners  bad  a  right  to  redeem. 
Blyfield  V.  Bamura,  71  Iowa,  SU. 

Omstnietlee  noUee;  ssrelot  by  puMleoMon, 

Where  notloe  la  to  be  given  within  a  certain  p^ 
liod  before  the  time  for  redemption.  It  Is  Invalid 
unless  Its  servtoe  is  effected,  or  Its  publloatioQ 
completed,  within  the  Ume  presorlbed.  Bennett 
V.  New  Tork,  1  Eandf.  US;  Lucas  v.  UoSnema,  U 
Hun,  U;  Blaok.  Tax  Titles,  227. 

Wiiere  by  law  notloe  to  redeem  was  required  to 
be  served  on  tbe  person  who  waa  aaseBsed,  noUca 
published  In  a  newspaper  three  months  before  the 
Mmelo  redeem  had  expired,  describing  the  land, 
statlnghii  purchase,  and  also  wben  the  redemption 
would  expire,  was  held  [nsuffident.  Barnard  t. 
Hoyt.  8S  m.  SUi  Cooley.  Tain.  fiSS. 

In  DUnols  a  notloe  is  fatally  defective  wbtoh 
states  a  wrong  date  of  ttao  expiration  of  ttae  time, 
and  when  It  may  be  by  publication  not  more  than 
Ave  nor  lesa  than  three  months  before  Ihe  eiplr*- 
tiOD  Of  such  Ume  if  there  Isno  occupant,  the  prop- 
erty must  appear  to  be  unoccupied  at  ttae  time  of 
publlcetlon.  i.  e..  up  to  wlcbtn  five  months  of  such 
eiplratlon  of  time.  Qase  v.  Baltey,  100  IIL  liaO) 
Cooley,  Tain.  088. 

Thefaotlbat  the  premlsea  were  unoccupied  Bv* 
months  before  the  eiplratlon  of  suoh  time  does  not 
lay  a  foundation  for  notloe  by  publication.  Gafce 
V.  Saller.supTYi,':i>esty.Taxn.B8a. 

Where  an  affidavit  of  publloadon  of  notloe  of 
expiration  of  the  time  of  redemption  from  a  lax 
sale  slates  that  the  llet  was  published  In  a  paper 
named,  whlob  is  a  dally  paper  printed  at:d  pub> 
llstaedlnthe  oonnty  where  the  lands  are  iltualed, 
ttae  clear  inference  Is  that  the  Hat  waa  properly 
published  In  that  laper.  Sperry  v.  Qoedwin 
(Minn.)  July  2^.  1891 

Ttae  publlshad  list  of  lands  sold  fortaxes.  whioh 
discloses  Che  names  of  the  owners  and  the  year  for 
which  Che  laxea  were  claimed  to  be  delinquent, 
the  year  being  designated  at  the  head  of  the  Ust 
and  tbe  names  Inserted  oppoelle  each  troii..  and 
which  also  appeamlobepubllshedlnadaQy  paper 
of  (Tcneral  circulation  In  the  oounly,— Is  aufllolent^ 
IMd.  See  Clark  v.  Undsey  (Oblo)  anle,  :10:  Cr^ 
mer  v.  Clow  (Iowa)  post,  77S;  Alexander  t.  Wihxtx 
INeb.1  anU,  IX. 
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aerveJ  npon  bim.  Wbm  one  U  in  fact  Id 
pnase»ioD,  notlco  miut  be  aerved  upon  bIm 
without  regard  to  wbether  be  be  rlKbtfulIy  In 
pomeHsloi)  or  Dot;  but,  in  deiermining  irfaeiher 
a  party  !■  In  poffieBdon,  we  maj  iDqulre 
wbetber  be  makra  any  claim  to  poMesrioa. 
Webeler'i  uie  of  the  land  was  not  made  witb 
reference  to  boundary  lines,  and  woaiD  noaenw 
a  poewHsion  different  bom  wbat  be  bad  of  anr 
oUier  opcD  land  upon  wlilch  his  cattle  rBngeo. 
TbeM  facta  are  different  fiom  any  of  the  Iowa 
cases  cited  by  counsel  for  appellant. 

Id  EU/^oorlft  t.  Lea.  03  Iowa,  178,  the  owner 
WHB  held  lo  be  Id  poBBe«sioi)  becauae  he  had 
used  the  land  for  taking  timber  and  wood  there- 
in Sapp  T.  Walker,  66  Iowa,  *87,  the  owner 
had  authorized  the  removal  of  dirt  from  his 
vacaqtlot,  and  had  cut  the  wfeda  from  year  to 
year,  wheiefore  he  was  held  lo  be  in  posscMion, 
Id  Whiliei  v.  Farumi,  78  Iowa,  137,  R  bad 
■nrrendered  possession  onder  bis  lease  to  plain- 
tiff, before  aerrice  of  notice,  A  portion  of 
plaintiff's  corn  remaieed  on  the  land,  and  any- 
tiilng  bflanginp  t«  B  that  remained  was  with 
plaintiff's  coDseoL    Held,  that  plaintiff  was  In 


Id  Caltanan  t.  Sajfmond,  7S  Towa,  807.  B 
had  a  CTiip  of  corn  growing  on  a  small  portion 
of  the  land,  the  balance  being  animproved, 
Beld,  that  B  was  in  pussMsloD. 

8.  Iiappesrs  that  the  land  was  assessed  In 
the  name  of  L  P.  Sams  upon  tbe  assessment 


book  of  18TT.  Appellant  contends  that  the 
preaumptinn  Is  thai  the  land  continued  to  be 
laied  in  the  name  of  Bama,  and  nntfce  waa 
therefore  necessary  to  htm.  That  presumption, 
however,  is  overcome  by  the  evidence,  whieh 
shows  that  Bama  conveyed  the  land  to  James 
D.  Wright,  upon  whom  notice  waa  served  six 
years  prior  to  the  time  of  aerviog  the  notiot. 
The  testimony  of  the  treasurer  and  auditor 
shows  that  the  tax  lists  for  1882  and  1888  were- 
blank,  witb  a  very  few  «icepUons,  as  lo  tbe- 
Dames  of  owners  ui  the  column  so  beaded,  and 
that  the  treasurer  entered  names  in  that  L-olumi^ 
at  the  time  taxes  were  paid  to  him.  Tbe  name- 
J.  A.  Brown  appeara  tn  that  column  lo  the  list 
for  1883  and  1888,  and  was  evidently  put  there- 
after the  tax  list  passed  into  tbe  bands  of  the 
treasurer,  as  tbe  auditor  lestiflea  that  be  had  no- 
clerk,  sad  that  the  name  was  not  wtiiten  by 
him.  If  the  tax  list  falls  to  show  in  wboaa^ 
name  tbe  land  was  taxed  at  the  time  for  eiving 
notice,  and  no  one  was  in  possesion,  no  notice 
was  required.  It  fairly  appears  that  J.  A 
Brown,  whose  name  appeared  on  the  tax  lint, 
Is  the  same  J.  A.  Brown  who  purchased  at  1  he- 
tax  sale,  and  who  brings  this  action.  That  be- 
ing tbe  case,  it  Is  not  required  that  Bmwn 
should  serve  DOlIce  upon  himself.  See  Knight 
T.  CampbeU,  76  Iowa,  780. 

This  discusdoD  leads  us  to  the  cnncln?foi» 
that  the  dterte  iff  th*  DUtHct  Cmtrt  iltovM  b» 


MICHIGAN  SUPREME  COURT. 


BENECA  HININa  CO.,  Btlator, 

SECRETABT  OP  6TATB  of  Michigan. 

(....Mich.....) 


1.   If    tlM     law-mkklitv     pow«r     fo«a 
ttarotiEb  th«  form  of  «iuCctlnK  a  l»w 

wliloh  iTia  problblted  br  the  Constitution  from 


g,  im  action  Is  wholly  void  and  i-ennotbe 

validated  tit  tbe  subeequeat  amendment  of  tbe 
Constltutlnn  so  as  to  confer  authoritf  upon  tbe 
LeKlsluture  to  pnsa  such  a  lav. 

S.  Undar  article  SO.  I  1.  of  the  ConiM- 
tntlon,  providing  for  coiwtltatloiial 
ameDdiiienta>  wbloh,  after  providing:  tor  a 
■ubmlBsloD  of  a  proposed  amendment  to  popular 
vote,  concludes  hj  staUng  that  U  ratified  by  tbe 
requlEllc  QuOorlCy  "the  amendment  sball  beoome 
part  of  the  CoDat<tu(lon."BiDendments  take  elfeot 
from  the  ttme  of  their  ratlflcatlon  notwlthatand- 
ms  the  tact  that  the  next  section  relatlnE  to  oon- 
■tltutlonal  revision  ooncludea  bratallnB  tbatall 
"amendmeotB  shall  take  effect  at  the  oommence- 
ment  of  tbe  lear  after  tbelr  adoption." 

8.  Public  Acta  ISSB,  ITo.  129,  anthor- 
ImIiik  the  extenalait  of  the  contorate 
ezisHmce  of  a  mining  oorpiiiatloD  wbloh  was 
oiiglDBlly  organized  for  a  period  of  tbirt)-  yean. 
having  been  passed  after  tbe  mllflcation  of  the 
oooftltiiilonal  amendment  authorizing  It,  ts  valid 
although  paesed  before  the  beginning  of  the  year 
attei  the  adoption  of  tuob  amendments 
(October  Bl,  ISM.f 

APPLICATION  for  a  writ  of  mandaraus  to 
compel  respondent  to  receive  and  file  oet- 
9L.RA. 


tain  articles  of  aasodallon  tntended  to  ^ve  m- 
lalor  an  extended  term  of  exlslence.     Granted. 

Tbe  facis  are  fully  staled  in  the  opinion. 

Mr.  Thomaa  lb  Cbadbonme  for  relator. 

Mr.  B.  W.  HnvtoD  tor  respondent 

Long,  /.,  delivered  the  opinion  of  th» 

The  relator  la  a  mining  corporation  organ- 
ized under  the  lawa  of  Hichlgan.  Its  orig- 
inal articles  of  association  bmr  date  Marcb 
38,  1860,  were  filed  in  tbe  ofBce  of  the 
County  Clerk  of  Keweenaw  County  Hay 
11,  1860,  and  In  the  office  of  the  Sccrotary 
of  State  April  10,  1860.  SDd  it  was  therein 
provided  that  its  term  of  existeoce  should  be 
thirty  years,  and  it  has  ever  since  been  t, 
mining  corporation  under  the  laws  of  Mich- 
igan. On  the  I9th  of  March,  1S90,  there 
was  filed  for  record  with  the  clerk  of  said 
County  of  Keweenaw,  that  being  tbe  county 
where  the  corporation  carried  on  its  buai- 
neas.  duplicate  articles  of  association  of  the 
Seneca  Mininz  Company,  bearing  date  tbe 
34tb  day  of  January,  18(10,  signed  by  the 
prCBident  and  secretary  of  tbe  Company,  and 
acknowledged  before  a  proper  acknuwlodriog 
officer.  The  8th  article  reads  as  follows: 
"Art.  6.  The  term  of  tbe  e»islence  of  this 
corporation  ahall  be  thirty  years  from  the 
expiration  of  its  former  term,  which  former 
term  will  expire,  as  Is  believed,  on  the  23d 
da^  of  March,  1890."  These  articlea  of  as- 
sociation were  executed  under  the  provis- 
ions of  Act  No.  189  o(  the  Publlo  Acta  «■ 


See  also  19  L.  R.  A  134;  31  L.  R.  A.  816;  34  L.  R.  A.  97. 
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tbo  SUI«  of  HichlgaD  for  the  jear  18SS. 
Thil  Act  !■  KH  ame^ment  to  the  Act  pasaed 
In  1883,  entitled  "An  Act  to  Provide  for 
Renewing  tbe  Incorporation  of  Companies 
Orgwiieed  tor  Hlntnc  uid  Uauufacturing 
Purpoeea,"  u  amended  In  1887.  Theae  Acta 
recelTod  a  construction  br  this  court  in  the 
case  of  Taegart  v.  ArJtina,  78  Mich.  SOS. 
We  there  held  that  theae  Acta  did  not  applj 
to  corporations  whose  periods  of  azlstence 
were,  In  the  articles  of  association,  limited 
to  thirtj  rears.  On  liarch  17,  18W,  another 
of  the  duplicate  articles  of  association  of 
tbe  Beneca  Mining  Comnanv,  executed  under 
Act  No.  139,  Pub.  Acts  1%9.  waa  presented 
Ic  the  Secretarj  of  Btate,  with  the  request 
that  he  file  and  record  the  same,  wliicn  he 
refused  to  do,  for  the  reason  that  the  origtnal 
articles  of  aseociation  of  the  Mining  Com- 
pany provided  for  a  corporate  existence  of 
thlrt7  years,  and  that  tke  Amendment  of 
1B89,  authorizing  an  extension  of  the  period 
of  corporate  existence  of  such  corporation. 
Is  invalid.  The  Beneca  HInIng  Company 
asks  for  a  mandamus  to  cimipel  ^e  Secretary 
of  Btate  to  file  and  record  their  articles  of 
association,  whereby  the  oorporete  term  of 
its  existence  is  extended  thirty  years  from 
IbrchSS,  1890.  A  constitutional  amendment 
was  submitted  to  the  electora  at  the  April 
election  of  1889,  and  waa  adopted  by  them 
asfollows:  "Art.  10,  %  10.  No  corporation, 
except  for  municipal  purposes,  or  for  tbe 
constraction  of  railroads,  planb-roads  and 
oanala,  ahall  be  created  for  a  longer  time 
than  Qilrty  years;  but  the  Legislature  may 
provide,  by  general  laws  applicable  to  any 
corporation,  for  one  or  more  extensions  ot 
the  term  of  such  corporation  while  such  term 
is  running,  nol  exceeding  thirty  yeais.  for 
such  extension,  on  consent  of  not  less  than 
a  two-thirds  majority  of  the  capital,  of  the 
corporation,  and  by  like  general  lavra  for 
the  corporate  reorganlEation,  for  the  further 
period  not  exceeding  thirtv  years,  of  such 
cOTjKiratioDS  whose  terms  nave  expired  by 
limitations,  on  consent  ot  not  lees  than  four 
flitha  of  the  capital :  Provided,  that  in  cases 
ot  corporations  where  there  Is  no  capital 
stock,  tbe  Legislature  may  provide  the  man- 
ner in  which  such  corporation  may  be  organ- 
ized. '  Without  tbe  authority  conferred  upon 
tbe  Legislature  by  this  Amendment  to  the 
Constitution,  the  Legislature  would  tiave  no 
authority  to  authorize  the  extension  of  cor- ' 
porate  existence  of  corpotations  eucb  as  this, 
as  was  held  in  Tiigqart  v.  Ptrkint.  tupra. 
The  Important  questton  which  !a  therefore 
present^  is,  When  did  the  Amendment 
adopted  by  Uie  electors  in  April,  1889,  take 
effect  ai  a  part  of  the  ConstitutionT  We 
must  look  to  (hat  instrument  for  a  reply. 
Article  30  reads  as  follows:  "Section  1. 
Any  amendment  ot  amendments  to  this  Con- 
stitution may  be  proposed  in  the  Senate  or 
House  of  Itepresentatives.  If  the  same  shall 
be  agreed  to  by  two  thirds  of  the  members 
elected  to  each  Bouse,  such  amendment  or 
amendments  shall  be  entered  on  tbe  Journals 
respectively  with  tbe  yeas  and  nays  taken 
thereon,  and  the  same  shall  be  submitted  to 


election  thereafter,  as  tbe  Legislature  shall 
9L.R.A. 


direct    and  If  a  majority  of  the  electns, 

Suallned  to  vote  for  members  of  the  Legls- 
iture,  voting  thereon,  shall  ratify  and  ap- 
prove auch  amendment  (^  amendments,  tba 
same  shall  become  part  of  tbe  Oonstitutioa. 
Bee.  9.  At  the  general  election  to  be  held  In 
the  year  1866,  ud  each  sixteenth  year  there- 
after, and  also  at  nich  other  times  ■•  tha 
Legislature  may  by  law  provide,  the  ques- 
tion of  the  general  revision  of  the  Cimstita- 
tion  shall  be  aubmltted  to  the  electors  quail- 
fled  to  vote  toi  members  of  tbe  Legislature; 
and  in  case  a  majority  of  the  electoi*  ao 

Siallfled,  voting  at  mch  election,  shall  do- 
de  in  favor  of  a  oonveofion  for  such  pur- 
pose, the  Legislature,  at  the  next  teMloo, 
shall  provide  by  law  for  the  election  of  such 
delegates  to  suf^coDveotion.  All  the  amend- 
ments shall  take  effect  at  the  commencement 
of  tbe  year  after  their  adoption," 

This  is  all  there  is  in  the  Constitatton 
about  amendments,  and  when  they  ahall 
take  effect.  It  is  contended  on  the  part  ot 
the  respondent  that  the  clause,  "All  the 
amendments  sbal  1  take  effect  at  the  commence- 
ment of  the  year  after  their  adoption,  "—added 
to  section  9,  has  reference  solely  to  tbe 
amendments  specified  In  section  1,  and  that 
section  2  has  no  reference  to  amendment  ttt 
amendments  of  the  Constitution,  but  to  Um 
revision  each  sixteenth  year,  or  to  such  as 
the  Legislature  may  by  law  provide ;  and 
from  this  it  is  contendea  that  the  Ameodinent 


clause  of  section  3,  art  20,  of  the  Constitu- 
tion, as  It  now  stands,  and  that  cUnse  Isstlll 
in  force,  since  the  Amendment  of  1876,  and 
hereinafter  referred  to,  then  the  Act  of  1880, 
under  which  relator  claims  the  right  to  flla 
articles  of  association.  Is  wholly  void ;  tor, 
if  the  law-making  power  is  prohibited  from 
enacting  a  law,  and  in  disregard  ot  such 
prohibition  it  goes  thnmgb  the  forms  of  en- 
acting a  law,  such  enactment  is  of  no  more 
force  or  validity  than  a  piece  of  blank  paper, 
and  is  utterly  void,  and  power  subaequentlf 
conferred  upon  tbe  Legislature  by  an  amend- 
ment ot  the  ConHtitution  does  not  have  a  re- 
troactive effect,  andgive  validity  to  such  void 
law.  Deuar  v.  P^.  40  Micb.  401 ;  JA. 
PiAuant  V.  VaTtMia,  48  Mich.  8Sl,i  Cooley, 
Const.  Ltm.  p.  337. 

The  history  of  thlssrticleof  tbe  Constitu- 
tion in  the  convention  of  IBCO  is  as  follows; 
First,  there  was  a  committee  appointed  upon 
the  subject  of  amendments  to  the  Constitu- 
tion. This  committee  reported  substantial  1y 
the  article  found  in  the  Constitution  of  18SS. 
and  this  was  referred  to  the  committee  ot  tbe 
whole.  Afterwatds.  a  substitute  waa  offered 
substantlallv  as  article  20  now  is,  except  tbe 
change  made  in  section  1,  In  1876,  and  the 
last  clause  of  section  2,  which  was  adopted 
in  committee,  and  referred  back  to  the  con- 
vention, and  placed  upon  tbe  order  of  third 
reading.  On  third  reading,  amendments 
were  made  in  section  2  SO  as  to  require  the 

Siestiou  of  revision  to  be  submitted  every 
xteenth  year  after  1866.  Tbe  article,  as 
amended,  waa  passed  by  the  convention,  and 
referred  to  tbe  committee  on   atiangement 


words  added  to  section  2:  "All  the  amead- 
nentB  bIihII  take  effect  at  the  commencemeDt 
of  the  political  year  after  tlieir  adoption." 
The  amendment  was  concurred  in  by  the  coo- 
▼entioQ,  acd  referred  to  the  committee  on 
enrollment,  and  the  article  was  pitssed  as  a 
part  of  the  ConHtltutlon  by  the  conventloQ, 
It  does  not  appear,  from  the  convention  de- 
bates of  1850.  that  question  was  raised  or 
debate  had  upon  the  subject  ot  the  amend- 
ment made  by  the  committee  on  phraseology. 
This  article  of  tlie  Constitution  remained 
nuchanged  until  the  Legislature,  by  loint 
resolution  No.  IT.  In  1861,  propoaea  an 
amendment  to  section  3  by  omittins  tlie  word 
"political"  before  the  word  "yesr,^  where  it 
I«4t  occurs,  BO  that  this  clause  would  tBad, 
"All  amendments  shall  take  eSect  at  the 
commenoement  of  the  year  after  their  adop- 
tion." Thi a  Amendment  was  ratiSed  and 
adoptod'by  the  electors  at  the  ^neral  elec- 
tion held  In  1862.  Just  what  the  effect  of 
this  Amendment  was,  is  not  very  apparent, 
as,  by  section  1  of  the  article,  amendments 
were  stilt  required  to  be  submitted  to  the 
electors  at  the  general  electiop,  which  oc- 
curred only  biennially,  and  the  commence- 
ment of  the  year  next  after  their  adaption 
would  still  place  the  time  of  the  taking  elTect 
of  the  amendments  beyond  the  time  when 
the  Legislature  would  have  adjourned  its 
session,  so  that  no  leElalation  could  be  had 
thereunder  until  the  meeting  of  the  Legisla- 
ture two  years  thereafter,  unless  an  extra 
session  was  called.  Up  to  1870.  a  period  of 
twenty-flve  years  from  the  adoption  of  the 
Constitution  of  1850,  no  one  ever  contended 
Uiat  an  amendment  to  the  Constitution  took 
effect  until  at  the  commencement  of  the  year 
after  Its  adoption,  the  last  clause  of  section 
S  undoubtedly  being  construed  as  having  re- 
ferred solely  to  the  amendments  specified  in 
section  1  of  Uiat  article.  During  this  time 
twenty>nne  amendments  were  submitted  to 
the  people,  of  which  eight  were  rejected  and 
thirteen  adopted.  No  legislation  was  at- 
tempted under  such  amendment,  however. 
during  tills  time,  until  afl«r  the  amendment 
took  effect  aft«r  the  commencement  of  the 
year  following.  Amendments  were  proposed 
»nd  adopted  oy  the  Legislatures  of  186S, 


ennial  elections  following  these  years,  and 
those  ado)ited  were  not  regarded  as  taking 
effect  until  the  Ist  of  January  following. 
By  joint  resolution  No.  29  of  1976.  tfis 
Legislature,  however,  sdopt«d  an  amend- 
ment to  section  1  by  striking  out  the  w(»il 
"general"  before  the  word  election,"  and 
si^titutlng  therefor  the  words,  "  next  spring 
or  autumn  election  thereafter,  as  the  Legis- 
lature shall  direct."  At  the  general  election 
held  In  1876.  this  Amendment  was  ratiSed 
and  approved  by  the  voters,  and  this  is  tlie 
present  condition  ot  the  article,  and  it  stands 
as  above  quoted.  Whatever  interpretation 
may  have  oeen  given  this  article  by  the 
Legislature,  or  outers  acting  under  It,  prior 
to  the  Amendment  of  18TS,  which  was  rati- 
fied by  the  eloctora,  so  that  the  vote  of  tlM 
electors  upon  amendments  could  be  taken  at 
the  spring  election,  or  in  tlie  autumn,  it  is 
very  evic^nt  that  it  was  the  intention  of  the 
Legislature  of  1676  to 
when  the  amendments  s 

legislation   could  at  oi  . .  

change  so  made  In  the  Constitution.    If  tbo 
time  of  the  taking  effect  of  these  amendments 


change  the  tim 
Id  take  effect  that 
be  had  under  the 


of  the  year  following,  then  the  submission 
of  such  amendmenta  to  the  electors  for  their 
approval  might  ss  well  have  been  at  the 
general  election  as  in  the  spring,  and  nothing 
would  have  been  gained  by  a  submission  lU 
an  earlier  period.  It  is  quite  apparent  that 
the  very  purpose,  and  the  only  object,  to  ba 
accompiisbea  by  this  change  la  section  1, 
was  to  enable  the  Legislature,  during  Its 
sitting,  to  enact  laws  to  meet  the  object 
sought  to  be  accomplished  bj  a  change  in 
the  fundamental  law ;  that  Uie  Legislature 
might  submit  an  amendment  or  amendments 
to  the  Constitution  at  the  spring  election, 
and,  if  ratiQed  by  the  electors,  the  Legisla- 
ture being  then  In  session  could,  by  appro- 
priate legislation,  can?  out  the  object  sought 
in  the  change. 

II  miut  be  held  that  tJu  Amendment  took  ^tU 
from  the  time  of  the  ratifieation  by  thepo^itxr 
toie.  It  follows  that  Act  No.  139,  Pub. 
Acts  18S9,  is  valid,  and  tAt  wtit  tf  moiulo- 
mu*  miMf  UMM  tu  prayed. 

The  other  Justices  concurred. 


IOWA  SDPREME  COURT. 


Laura  CRAMER.  Appt., 
W.   P.   CLOW  et  ai. 

1.   In  ■***»-*"' "'-y  the  trath  of  i 

gatioa  tbut  a  pemon  claimlnir  leal  i 

Hon.— rai  tuit;  advene  vosttMtm  under 


adverse  pofleeaBton  obtained  Hie  title  under  oolor 
of  which  he  took  vosseslon  hj  fnud.  tbe  nwt 
nut7  be  coDBldored  that  tbe  one  olsimins  to  be 
tbe  true  owner  mode  no  claim  to  tbe  land,  directir 
or  Indlrecll;.  for  a  period  o(  sixteen  years,  during 
all  ol  which  time  tbe  adverse  olainmnt  paid  tb* 
(oiee  thereon. 


An  "sdvers:'  posesBlon"  is  defined 
cnjnynienl  of  land,  or  Bucb 
under  such  cliounisiancea  as  Indicate 
Viijoyment  ban  boen  oommenced  and 
8L.H.A. 


Itea 


color  of  (  under  assertion  or  oolor  of  right  on  the  p«rt  of  tbe 
pomeswr.  Wallace  v.  Duffleld,  £  8erg.  ft  R.  SK; 
Frecph  v.  Pearce,  8  Conn,  4*0;  Bmlth  v.  Burti»i,t 
Jubna.  174;  Omaba  k  Q.  Smelting  ft  B«t.  Co.  v. 
Tflbor.  G  L.  R.  A.  236.  13  ColQ.  (&. 
Ttia  older  ■  tajc  title  li  witbout  anr  olalm  to  tba 


e  also  S  L.  R.  A.  7 


D,gH,zedr,yGOOgIe 


I9H.  OSAXBB  T.  CDOW. 

«laBt  eolor  of  tttls  to  fonna  &  alalm  br 
wivene  powowlon.  althouffh  IC  li  not  propstlf 
kokDowlcdtced. 
8.  An  Motloii  to  qiil«t  title  mar  baauUn- 
tkined  altbourh  founded  siniply  oa  b  Utle  by 
preMsrlptJon.  mrlnliiK  rrom  ten  yMUt'  adveiM  pOB- 
■aaioD  ol  UiB  laud. 

(OotObW  18,  UHU 

APPEAL  br  plabtUr  from  ft  decree  of  tbe 
ntmrict  (fourt  for  Wright  County  in  fayor 
of  detendania  in  an  acrton  brought  to  quiet  title 
lo  a  ccrlaio  piece  of  real  e«taU.    Affirmed 


to  M  the  onnor  if  a  farm  which  ie  in  the  pos- 
■esslon  of  the  defendanU,  aod  the  prayer  of  the 
peLitiOD  was  that  the  title  be  quieted  io  the 


7W 

pliinttS.  The  defendants  answered  clalmtDg 
that  Harriet  E.  Clow  wu  tbe  owner  of  the 
land.  A  croea-petllloD  was  alio  filed.  In  whicli 
Itwaa  claimed  that  Harriet  E.  Clow  was  tli« 
owuer  of  the  land  by  atitle  fcquired  \>j  adverM 
posseBaloD  thereof  for  more  than  ten  yeara,  and 
also  t^  a  tax  deed.  This  cross- petition  was  au- 
awered,  and  the  answer  was  also  made  a  croM- 
petition,  and  affirmative  relief  b^quietini  tiUe 
tn  plaintlfC  was  prayed  bj  tbe  plalntiS.  Wlien 
the  cauie  was  called  for  trial,  the  plaintiff  with- 
drew, and  dlBmissed  herori^oal  petition.  The 
cause  was  tried  upon  the  croaa-peliiloti  andao- 


Mmr».  Hasl*  *  BlrdsoU.  for  appellant; 

The  guo  animo  wbtcb  will  found  a  title  bf 

preecrlpllon  is  not  an  intent  to  take  pnarmwiinn 


land  belny  made  under  It  the  weaker  It  is,  and  the 
weaker  am  all  preaumptloTis  In  Its  favor:  but  It 
Is  otherwiM  wbere  the  purchaser  has  poasessloa. 
Aleiander  y.  Bush.  M  Pa.  OE. 

Lapse  of  Hme  streagtheaH  ■  title  touadsd  on  a 
tu  sale.    Bead  y.  QDOdye&r,  IT  Berg.  &  B.  SSO. 

But  preiuroptlon  will  not  arise  In  favor  of  the 
yBUdlt;  of  ibe  tax  deed  merely  from  pn>ot  of 
advene  possession  short  of  the  period  prescribed 
by  the  statute.    Townsend  T.  Downer,  ffi  Vt.  18BL 

The  holder  of  a  tax  deed  will  be  deemed  to  be  In 
pooeealon  of  unoooupled  lend,  and  It  rich  posses- 
sion Is  unlnlerruoted  during  Bye  years  from  the 
dale  of  the  eiecutlon  and  reoordlng  of  the  tax 
deed,  tbe  title  acquired  [hereby  becomes  perfect 
and  complete.  Holoxona  Coal  Co.  y.  Blair.  61  Iowa, 
MB;  Barrett  v.  Love,  a  Iowa,  lOK  Dean  y.  Early,  15 
Vie.  lOO;  S  Deety.  Tam.  eS3. 

Wbere  one  who.  having  entered  upon  and  oocn- 
pled  land  as  a  mere  Incruder.  recoil  a  tax  deed, 
tt  Is  equivalent  to  a  new  entry  under  oUtm  of  title, 
and  From  Cbeoce  bis  otalm  Is  adverse  and  the  atat- 
nle  runs  In  bis  Cavor.  Link  r.  Doerfer.  C  Wis.  eW; 
Pepper  v.O'Dowd.  80  Wto.  G88:  Woodward  v.  Mo. 
Reyuolda.  i  Pin.  Wt\  Edgenon  y.  Bird,  S  Wls.m: 
Bmlth  V.  Lewis.  £0  Wis.  BSD:  Stuideyant  y.  Mather. 
Id.STS;  Ba»ettv.Weloh.&Wts.in;JoDesv.DByls. 
nwia.S9:  McMBhonv.Hcaniw.aeWla.ai:Qutnn 
T.  QuiQQ.  CT  Wis.  IM;  B^Qta  y.  Elotscb.  18  Wis.  Slfc 
Whitney  y.OundersoQ.BlWls.BIU.  See  Blaokwood 
V.  Van  Vlett,80Mlcb.llH;  Blakeley  y.  Bcator,  IB  III. 
TOS:  Hob  y.  Shear.  IB  OaLSS;  Bowman  y.  Oookrlll. 
6  Kan.  Bll. 

The  occupancy  extends  to  the  boundaries  of  the 
paper  title,  and  la  not  limited  to  lands  under  oultl- 
ysuon  orlnclosure  iBtieb  v.  Davison.  IS  Wend.  IWh 
Lelnnd  v.  Bennett.  6  Hill,2GS>;  bucthe  poBNssio'..of 
an  Intruder  la  oonfined  to  the  land  iictuBlly  ooou- 
pledbyblm.    McCall  v.  Neely,  3  Watte,  72. 

One  who  holds  a  tai  tlile  to  the  sliare  of  a  tenant 
Id  oommou  cannot  survey  off  [he  quantity  called 
for  by  his  eertifli-ate  out  of  the  whole  tract,  nor  by 
an  entry  thereon  and  actual  poaseeslon  of  a  part 
only  claim  by  oonstructlvepOBBeeSlon  to  tbe  bound- 
artce  of  his  survey.  Jackson  y.  Woodruff,  1  Oow. 
XTfll  Little  V.  DowDlns,  B7  N.  B.  W^  Gudger  y. 
Bamoa,  4  Heisk.  STO. 

Where  lutds  remained  nuooonpleil  for  Dye  jttrt 
alter  the  eiecudon  of  a  tax  deed  thereto,  or  are 
unoooupled  at  the  ezplraUoo  of  that  time,  tbe  pos- 
eeaslon  la  oouBtructlvely  In  the  bolder  of  the  tax 
title,  who  may  maintain  action  to  protect  suoh 
poMenlon.  Qoalt-e  v.  Teamey,  SS  Iowa.  US;  Holn- 
sons  Coal  Co.  v.  Blair,  n  Iowa,  MT;  Hintrager  y. 
Benneasy, «  Iowa,  tOh  Uyers  y.  Ooonradt,  £8  Kan. 
SI;  HUl  v.  Krleka,  U  Wla.  Mft  Knox  T.  deyeland, 
9L.R.A. 


IS  Wis.  U5:  Sean  y.  Barley,  U  Wis.  100;  Parish  y. 
Bterens,  S  Bery.  &  R.  0)6;  Ash  y.  Asbton,  8  Watts  « 
B.  Siii  Robb  y.  Bowen,  S  Ps.  71:  ButUs  *.  Harsh,  W 
Iowa,  717:  Lewlsy.Boule,GSIowa,Il.  See  Alexan- 
der y.  Wilcox  (Net>.)  ante,  735,  and  note  to  Qaca  y, 
Hampton  Oil.)  £  L.  B.  A.  SU. 

fiuU  <n  (As  mHotu  States. 


Posseeilon  taken  under  a  oolleotor^  deed  Is  ad- 
yerso  poSBcealon.  Rivers  v.  Thompson.  13  Ala.  641; 
mil  In  [-ham  y.  Brown.  88  Ala.  SU. 

Jn  Arttonsos. 

Mere  payment  of  taxes  on  land,  even  alter  dead- 
enlogthe  tlmkerona  part  of  It,  without  reel denoe 
thereon  or  otber  aCt  of  ownership,  does  not  oDnHtl< 
tuteadyerse  possession  undercolor  of  title,  which 
the  Arkansas  statute  provldea  shall  pruyent  eject- 
ment after  seven  yean.  BooCt  y.  UlIlB.  IS  Ark.  SSa. 
In  CaltTomla. 

Under  CaL  Civ.  Code.  I  Sn.  prior  to  tbe  Amend- 
ment Of  1878,  one  who  in  rood  faith  entered 
into  possOMlon  of  real  estate,  claiming  title  under 
a  void  tax  deed,  and  openly,  notorioualy  and  vlst> 
biy  maintained  tbe  possealoD  for  a  suffldent  lenglb 
of  time  adversely,  as  acalnst  tbe  whole  world,  In- 
oludlnx  tbe  owner  of  tbe  paper  title,  aoQulred  title 
tiy  adverse  possession.    Reynolds  v.  Lincoln,  78  CaL 


A  party  who  enten  undor  eolor  of  title  upon  an 

open,  uncultivated  piece  of  giailnK  land  situated  Id 
a  KniKlOK  country,  and  pesturea  sheep  upon  It  un- 
der tbe  caTe  of  herders  during  the  pasturing  sea- 
son of  each  year,  the  tmet  being  unoooupled  dur- 
Ingthe  rest  of  the  year,  has  sufflolent  posaestlon, 
uuder  tbe  Statute  at  LhnllaUOD*.  Webber  y. 
Clarke.  7i  CaL  U. 

But  a  person  who  goea  upon  land  belonglDg  to  a 
firm,  under  an  arrangement  to  take  aome  of  their 
eheep  on  shares,  and  to  make  some  Improvement* 
and  pay  taxes.  Is  not  In  adverse  poaeasloo.  Sinltb 
V.  Smltb.  80  CaL  SU. 

An  entry  In  good  lalth  under  a  sherlir*  deeA 
which  Is  not  void  upon  Its  face,  made  In  pursuanc* 
of  a  Judgment  of  a  dlslrlot  court,  regular  In  form, 
la  an  entry  under  color  of  title,  within  themesmlng 
of  the  Statute  of  Limitations.   Webber  r.  Clarke. 

The  dye  years'  adverse  possession  in  iiimsij  to 
give  title  In  California  need  not  be  next  preoedlnf 
the  oommenoement  of  tbe  action;  and  henoe,  noiu 
ayeyeaieotiuia* 


•8lc 


U&t  *oa  hare  no  rigtit  to  It,  •nd  msu  It  jo'ir  1 1 
oWD  oy  ten  jear^  poBsesdon.  Buch  so  entfT . ' 
and  posaewion  would  be  a  mere  trespass  aiiO 
no  leogib  of  poBaevtoii  would  make  it  aditine 


I,  13  Iowa,  iOl;  LMrigiton  t,  Pwv  Jrwn 
Ce.  »  Wead.  Sll. 

Tlie  animo  or  Inteot  with  which  the  poesea- 
■Ion  !a  taken  and  held  moat  be  id  good  faitb 
uDder  an  hooest  belief  that  he  la  the  owner  of 
the  land. 

LmnoEton  v.  F»nt  Iron  Co.  tupra;  WatU  v. 
Owent,  62  Wljt  BIB;  Jma  t.  Bodeman,  tupra; 
Ttaiout  V.  DanieU,  88  Iowa,  168;  Booth  t. 
SraaU,  26  Iowa,  177;  Gregg  v.  Aiyrr,  88  U.  B. 
a  PeL  21S,  8  L.  «d.  883;  iUfl«  t.  Bkiuntr.  8 
Ohio,  1S«I. 


MonnM.  FarmtnL.  A  T.  Oo.  14  N.  Y.8IB: 
Lammea  v.  Ball.  Id.  477;  JOm  t.  Xmlg.  U 
Ohio  t^t,  97;  AjttUn  v.  IPilam,  46  Iowa.  SfiK. 

TherecordlDgofClow'ideed  from  Main  wu 
not  sufficient  to  set  the  Statute  in  motioB 
as  against  appellant  in  that  It  did  not  tiDpMt 
oonstructive  notice  tobei  because  Dot  proper^ 
acknowledged. 

WiUard  V.  Oramor,  8S  Iow&,  22;  mvman  v. 
BavmtU,  17  Iowa,  S28. 

The  Curative  Actspaned  after  the  execution 
and  recording  of  thedeeds  from  Main  toClow, 
and  Main  to  Laura  Cramer,  did  not  affect  or 
change  the  rights  or  relations  of  the  parties  un- 
der tbelr  reapectlTe  deeds,  nor  make  the  Instru- 


In  Florida. 
In  Florida,  adveiaa  poneHlon,  In  order  to  tiar  a 
recoveiy  137  the  true  owner,  must  have  continued 
without  tnterruptlon  during  the  statutorr  period 
Of  seven  rears.   Towneend  t.  Bdmrtb,  tt  Ha.  ML 


ntle  aoqulred  br  taklnr  ai 
eant  Isnd  BftfT  bavlng  patd  buee  thereon  for  seven 
ycun  under  color  of  title  made  In  gmd  faith  In.  by 
force  ol  Ctie  Illinois  St&tule  of  LImltatlona,  sucb  a 
died  tllleaiwUleDable  one.  0010017  to  defend  bis 
po(«eaBlun.  but  to  recover  poesenion  from  another 
vho  liaesubeequeutly  taken  It.  6b^  v.  Hampton, 
a  L.  R.  A.  U£.  121  m.  B7:  BaJton  T.  Lucaa,  68  UL  831. 

One  who  bu  paid  taiee  for  Bve  years  before  and 
two  f  eais  arier  acgulrlnB:  oolor  of  litis,  and  who  Is 
notshowa  to  hare  been  in  posaoialon  durloKsuch 
jtan,  is  not  within  Dl.  Bar.  Btat..  chap.  ti8, 1 0.  es- 
tablistilna:  a  seven  reais'  period  of  Umlutlon. 
BobMni  V.  Uoore.  129  UL  SO. 

w  here  a  tax  deed  Is  prima  fade  evidence  of  title, 
poaeeaalon  under  It  will  be  sufficient  with  luob  a 
oonveyanoe.  Uorrlson  v.  Norman,  tT  lU.  4T7;  Wet- 
Hr  v.  BowmHG,  Id.  IT;  Webster  v.  Webster.  »  01. 
SSS:  UickensOD  v.  Breeden.  HI  DL  8S6;  Hardin  v. 
Crate.  aO  III.  215;  Holloway  v.  aark,  KT  lU.  US;  Fell 
V.  Co.«f  ord.  2S  HI.  mSi  Dawler  T.  Van  Court,  a  UL 
MO;  a  ItBi  ty.  Tam.  Wa. 

A  party  in  poasnelon  under  color  of  title  may  lie 
by  until  hts  title  ti  attacked.  Orthweinv.  Tbonuu 
(IIU  U  West-  Uep.  fM. 

In  Indiana. 

Title  acquired  by  poeseeslon  la  as  high  as  any  title 
known  to  the  law.  HoWhor(arv.He(zel(lnd.jMa7 
IS,  laeo. 

Under  Ibe  atatuCes.  the  occupant  who  has  boei 
In  pi>ii»»slon  under  claim  of  tills  tor  the  requisite 
period,  wltu  or  without  adeed,  laproleoled.  Ham- 
ntun  V.  Wrlj{ht.30  Iowa.  Ob:  2  Desty.  Taxn.  9S9L 

Oae  hotdliig  under  a  tai  deed  must  within  fire 
years  either  himself  take  actual  poeaeealon  o 
property,  or  brlcH  a  suit  to  recover  poeseeeli 
hie  ac don  upon  hla  deed  will  be  barred.  It  makes 
no  u  lire  re- nee  whether  the  former  owner  remains  in 
advenj  |KHBuw)an  during  the  whole  of  the  Ave 
Tear»,oronlyBOterB  when  thaperlod  has  nearly  ex- 
pired. Barreu  v.  Holmes,  1(S  D.  8.  AGl.  n  L.  ed.  ni. 

Adverse  poneaalon  under  a  void  tax  deed  oom- 
■Deotss  lo  run  from  the  date  of  poneasloo  tbeie- 
under,  and  not  from  the  dsleof  sole.  Burke  v. 
Gutter,  TS  Iowa,  tR 


the  actual  poaeealloo,  ancb  of  the  a 
baU  of  the  land  sold  toi  laxea,  before  tbs  tax  deed 
has  been  of  record  Ave  years,  the  Statute  of  Um- 
ItailoDs  does  not  opaste  In  favor  of  ettbei  to  an 
aotloD  between  thran  for  partmoa.  Hw'"'l'i>p  r. 
Beddeo  <Kan.J  June  I,  lago. 

InVfcftlfnm. 
'  no  one  holds  actual  posacarton  the  owner  of  the 
title  has  ooDBtnictlve  pcaacaalon.   Buggka  v. 
Sands,  tf  Mioh.  tae. 


One  In  posaeaalon  of  real  estate  under  an  tnBtni' 
ment  which,  on  Its  face,  does  not  give  any  title  er 
right  to  possession.  Is  not  holding  under  oolor  of 
UtJe.    0>Hul(ahy  T.  Rorer,  2T  Hlnn.  US. 

Proof  of  entry  under  color  of  title  by  one  not  the 
owner,  upon  platted  village  lota  covered  with  un- 
derbruah,  and  of  the  cutting  and  burning  tfaeiecf, 
the  grubbing  and  complete  clearing  of  the  land,  and 
of  the  payment  of  taxes,— la  sufflolent  to  sustain  s 
Bnding  of  dlseleln  and  adverse  poasatfon.  Ooa- 
telle  V.  Edson  (Won.)  July  a,  lao. 


wtll  be  under  color  of  title  from  the  data  of  the 
deed.    Degiaw  v.  Taylor.  8T  Ho.  BIO. 

A  poeseaelon,  to  be  adverse,  must  be  under  s 
claim  of  title  hostile  to  the  right  of  the  true  owner. 
Feaae  v.  lawson.  88  Ho.  8S. 

Where  one  claiming  under  a  tax  deed  «nt«ta  the 
landa  and  clean,  fences  and  cultivate  a  portion 
thereof,  whereupon  the  title  of  a  holder  of  another 
tax  deed  Is  by  arbiurallon  adjudged  to  be  the  bes^ 
and  the  bitter  Inlniedtaudy  takes  and  oontlnnea  In 
poewsslon,  with  a  tranafer  of  the  other's  paper 
tlUe,  the  two  poeseaalona  are  aotual,  oonUouous, 
adveise  and  under  color  of  title,  and  If  coauntied 
tor  mora  than  tan  yeara  are  sufficient  to  give  dtle 
by  adverse  pooesrion.  Bakewell  v.  HoKee  (Kal 
June  SO,  VXa. 

The  Statute  of  Llmllatlona  will  not  run  In  favor 
of  a  possession  under  s  t«i  deed  Told  on  fto  faoe> 
Kinney  v.  Poraythe,  M  Ho.  ilt.  Compare,  how- 
ever. F«ak  T.  Loekrldge,  n  Ho.  tU. 

InNtbraiita. 
A  party  claiming  under  tax  deeds  holds  adveisely 
and  must  rely  on  hlg  tllla.     Beadons  v.  Irwin,  1 
Neb.& 

One  who  is  In  the  adverse  ponsaalon  of  land  does 
not  Impair  his  right  to  rely  on  the  Statuts  of  Uml- 
lacloDs  t>y  purchasing  the  land  at  a  tax  sale,  and 
receiving  and  recording  a  tax  dead  thaefori  nor 
,  does  such  parohaaa  or  rooording,  or  twth  togMhar, 


urDtutoberwbow  rights  bad  preTfously  at- 
tacbed  oonatructlve  noDce  wblcb  belore  wai  do 
BoUoe. 

litamim  t.  Bamu^,  mtpra;  BiinUm  ▼. 
etnm,  13  Iowa.  880. 

Mtttn.  AUbrook  Jb  Hardin  for  «ppel- 


Ratbi>oek,  Oh.  J.,  deUvered  the  opinion 
of  tbe  court: 

1.  ItappearsfromtbeevIdeDcatbRtone Jobn 
W.  Main,  a  reaideDt  of  the  Stateof  New  York, 
was  formerlf  Ibe  owner  of  Uie  land  Ibe  title  to 
wbtch  I«  ia  dispute.  Ou  tbe  1st  daj  of  No- 
Tember,  1871,  said  Halu  conveyed  tbe  land  by 
a  deed  with  covenanta  of  geceral  warranty  to 
tbe  defendant  William  Clow.  This  deed  was 
filed  for  racnrd  Id  tbe  office  of  the  recorder  of 
deed!  In  Wright  County  on  tbe  8th  day  of  De- 


cember, 1B7I.  On  the  4th  day  of  Novembw, 
1871,  tbe  aaid  Main  executed  and  delivered  to 
IbeplaintiaaDotherwarrantydeed  for  tbe  land, 
which  wu  filed  for  record  on  the  14th  day  ol 
tbe  same  month.  It  will  be  observed  that  tha 
deed  to  tbe  plaintiff  waa  first  filed  for  record. 
The  land  In  controveray  was  al  tbet  time  wild 
and  uncultivated  prairie,  and  not  in  the  actual 


month  of  Hay,  1877,  and  commenced  breaking 
the  prairie,  and  making  olber  ImprovemeDt*. 
Boon  afternarda  he  erected  %  dwelKn^bouM 
and  othn  bnlldlDgs.  He  and  bla  said  wife 
took  up  tbeir  reaideuce  oo  tbe  land  Id  the  spring 
of  187B,  and  hava  ever  aince  occupied  tbe  «ame 
as  a  home.  The  ImprovemeDts  made  upon  tba 
land  bj  tbe  defendants  amounted  in  value  to 
from  13,000  to  14,000-    Id  the  year  187(9,  aald 


Jn  JTnl)  Tortu 

Oonatructlve  paaaewdoa  aniler  a  void  oomptrol- 
ter'i  deed  appUee  OQlr  to  a  olalmof  a  proper  dn,  to 
be  manaced  and  used  'In  a  body.  ThompaoD  v. 
Burhana,  SI  N.  Y.  BE. 

ItdoeeuotlDcludspartof  an  adJolnlDff  tract,  al- 
thonsb  InoloMd  with  land  ocoupled.   Smith  v.  &an- 
«er,  4  N.  r.  B7T;  ■  Deaty,  Vun.  BOB. 
In  (Xdo. 

An  oconpant  Id  poasaBlOD  under  an  Invatld  tax 
title  ia  precluded  from  relrlDK  upoo  a  aeoond  title 
which  aocrued  wbllebe  vaaio  tbe  oooupanoy  of 
Ifaeknd.   DouBlai v. i)aDiteTflel<l.lD0blo,U2. 

TbedeedAf  anaaaeMor,  UDdertbe  elatiitea,  win 
flupportihepieaotUmltatloa  offlva  yean  uiider 
It  irltfaout  proof  of  bli  authority  to  aell.  WoBord 
V.  HcKinna,  ZS  Tei.  8B. 

A  deed  void  Cor  want  of  oenalnty  of  deooilptlon 
will  not  tupport  tbe  plea  of  live  rean'  limitation. 
IIM. 

A  penon  who  takes  ponoaalon  of  land  without 
knowlUK  «bo  owns  It,  and  who  Inqulrea  tor  the 
-owner  tor  the  purpoae  of  buying  tt,  and  afler- 
warda  does  bu;  It  of  one  vbo  purohoaed  It  on  a  tax 
«Ble.  oanoot  otaloi  itbr  advene  poaseaaloD.  Mhoon 
•V.  Oiln,  rt  Tei,  Bl*. 

If  a  man  baa  paid  all  taxes  which  are  due  and  pay- 
able for  a  period  of  Sve  yean  after  a  caiue  of  ao- 
4lon  accrued  a^nst  htm,  tbe  fact  that  the  tasee 
for  tbe  ourrent  ynar  had  notaoomed  at  the  expira- 
tion of  the  time  lor  brtawioB  suit  will  not  prevent 
a  bar,  uDder  Tex.  Bev.  Stat.  art.  8198,  relating  to 
Ave  years'  adverse  poneasion,  with  payment  of 
taxes.  Juokv.7ewell,a7ed.Bep.UT. 
Jn  VtmumL 

Tbe  TomoBt  Aet  of  IBBB,  No.  81^  provldlnr  that 
the  payment  of  taxes  by  the  grBDiee  In  a  colleaCor'B 
deed,  or  hli  grantees,  to  whom  they  have  been  Urted 
for  twenty  yeara,  gives  ■  valid  title  against  In- 
truden  or  trespaasen,  baa  no  appltcatloo  to  a  bona 
Bde  elalmant  of  the  land  who  Is  In  pceseealon. 
Itowner  v.  Tartiell.  fli  TL IX. 

PosaeatloD  and  oulltvatlon  of  a  few  acies  I*  not  a 
oonatructlve  poaeaslon  of  a  whole  township. 
Chandler  v.  Bpear,  a  Tt.  SBB. 

A  partymaygalB  title  to  premlMs  by  adverse 
pcfaeasloD  imder  ■  tax  deed  fair  oo  lis  face,  though 
lUeBally  Issued.    Oowly  v.  Honson,  10  Bis*.  IBS. 


made  with  defined  claim  of  title  and  of  iimimiiiin. 
and  after  entry  auoh  claim  cannot  be  enlarged  ex- 
cept by  acts  equivalent  to  a  new  entry,  and  new 
claim  of  adverse  poeeeeslon.    Pepper  v.  O'Uowd, 

Entrynpona  part  under  claim  of  tttis  to  thn 
whole,  while  the  other  part  la  held  adveraely,  can- 
not found  adverse  posseasIoD  of  the  whole,  though 
afterwards  the  othsrpart  la  abandoned.    Jlild. 

Taking  and  leoordlng  a  tax  deed  by  a  mere  iu- 
trnder  la  equivalent  to  a  new  enlry.  Link  v. 
Doerter,  a  Wta,  8>L 

rnannmlnn  of  land  forten  yeai«  under  a  tax  deed 
void  on  Ita  face  oonatltutes  adverse  poiaeHilon  un- 
der  Wla.  Bev.  Btat„  i  Ull.  Whittlesey  v.  Boppeu- 
yan.  T£WlB.lia 

Where  defendant  had  iinwirnrlnii  of  land  In  1874. 
ereiKed  a  fenoe  around  It  which  remaloed  In  UTT 
but  la  ISSO  bad  disappeared,  and  had  no  other  or 
further  posseaalon  of  the  land  uotll  IBU,  thlg  Ii  not 
a  ooutinual  adverse  ocouponoy  for  tea  yeara. 
ibid. 

Oolor  of  tttb,  aiAat  eonatOKba. 

Cblor  of  tnie  ia  a  writing  professing  to  pam  UtI* 

upon  its  faoe,  tiut  whlotk,  either  from  want  of  tltla 
In  the  penon  making  It,  or  from  defects  Id  the  to- 
Btrumeot,  does  not  convey  a  perfect  title,  but  not  ao 
obvlouHly  imperleot  Bi  to  l>e  apparent  to  one  not 
BklUedlotholaw.  Beverly  v.  Burke,  S  Oa.  U8; 
Bhoat  V.  Walker,  S  Kaa.  66:  Carlthen  v.  Weaver.  T 
Kan.  110;  Sepp  r.  MoniU,  8  Kan.  BTT;  Cain  v.  lluDt, 
41  lad.  US:  Kilpatrlck  v.  Stsneros,  ffi  Tux.  114:  Wof- 
ford  V.  HcKlnna.  Id.  SB; »  Desty,  Q'bxd.  Dtt. 

It  Is  that  wblcb  Id  appearance  is  title.  Iiut  which 
in  renllty  Isno  ttUe.  No  sxoluslve  tmportanoe  Is 
to  be  attached  to  the  Invalidity  of  a  oolorable  or 
apparent  title  if  tbe  entry  or  olalm  has  been  mode 
under  it  in  good  faith.  Wright  v.  UatUaon,  se  C.  B. 
18  How.  BO.  U  L.  ed.  180;  Beaver  t.  Taylor.  BS  C.  S. 
'  ]  Wall.  S3T,  ;t  L.  ed.  801;  Kdgerton  v.  Bird,  S  W[a.s!7; 
Pughv.TouQ8blood,aoAla.a»;  Swift  v.  Mulkey, 
17  Or.  BSE;  Wlnatanley  v.  Heacham,  58  111.  ffl;  Dal- 
ton  V.  Lucas.  88  IU.887;  HoUowayv.  Clark,2ril). 
tBS:  Seigneuretv.  Fahey.ST  Minn.  BO. 

ClaJmandooIorof  title  must  be  besed  upon  the 
paper  title,  and  cannot  Ije  extended  beyond  the 
anme,    Onlled  Stalea  v.  Chnieron  lArlx.]  April  «, 

iBse. 

There  can  be  no  color  of  title  In  an  oooupont  of 
land  who  does  not  bold  under  an  Iniirument  or 
prooeedlns  or  law  purporting  to  transfer  the  title 
or  to  give  tbe  right  of  possesalnn.  Dettebaok  v. 
Hawke,  IlSU.&8aB,9L.ed.tlB. 

Mor  can  good  faith  be  alBrmed  of  a  party  fat  hoU- 
ilV  advaisalj.  whan  he  knows  tbat  b«  hM  Dt  tttl^ 


TIM  defeDdani*  were  tberefore  In  tbe  actual  plaiotui,  that  the  poeaeasioa  waa  not  In  good 
poBsesslDD  of  the  lend  for  more  Ihsn  ten  years   faith;  that  it  wu  founded  in  fraud;  that  the- 

— ...  .^  ... .  -•  .l: ;.     (til. —   eoQvoyanoe  from  Main  to  Clow  nu  procured 

hy  fraud.    The  facta  upon  which  it  la  claimed 
the  fraud  was  founded  are  fuJly  tet  out.  and 


prior  to  the  commenceoieat  of  this  suiL  Thej 
claim  thai  tbelr  poMeasioD  waa  actual,  open, 
Tlaible  aed  nol4>rioua,  and  coutiuuous,  and  that 
it  was  under  color  of  title  and  claim  of  ilKlit. 
There  Is  no  question  but  thai  the  possnaioa 
was  Bufflclent  to  launch  the  Statute  of  Umlta- 


ideuce  upon  that  feature  of  the  caxe  v 
troduced  1^  both  partiea.    It  would  undulj 
extend  tbla  opiotoD  to  set  out  the  evidence  here. 


■ad  that  uuder  the  law  he  can  aoqulre  nonea  Bo 
bold,  wtMre.  In  aa  aotloD  of  ejeotment  tar  knomi 
mineral  land  by  a  holder  of  the  patent  of  the  CulCed 
Btaua,  tlie  oooupant  tet  up  a  claim  to  Improve- 
menti  made  thereoti  mider  a  statute  of  tte^ota. 
IMd. 

A  tax  deed  which  ibowa  od  tta  fftoe  that  the  ofll- 
•er  ezecuOnv  tt  bad  not  oompUed  with  the  leral  [«> 
qulremeola  la  Dot  admlnlhle  In  erldenoe  aa  a  basla 
of  title  under  vhlob  proof  of  aeren  raan'  poKaslnD 
would  t>rlait  the  party  offerlus  It  wittiln  the  nu- 
nois  Statute  of  LimltatloDa.  UooroT.  BrowTi,K  0. 
8. 11  How.  Ul,  18  L.  ed.T51. 

Under  tbe  Tena  Statute  of  Umltatlona  there 
can  be  no  oolor  of  title  unleos  there  la  a  oonseoullve 
ebalD  of  uanafer  from  or  under  tbe  aoverelKnty 
of  the  soil  to  the  one  In  poaaeaalon.  Color  of  title 
oannoteiUt  where  there  fa  a  oomplete  hiatus  lu  the 
chain.  Ostermaa  v.  Baldwin.  78  U.  S.«  WaJL  110, 
U  L.  ed.  7%!;  League  V.  Atchiaon,  n  D.  B.  e  WalL  112, 
UL.ed.TM. 

Whetber  tbe  &ctsln  a  particular  oaae  oonstltute 
oolor  of  title  la  a  queatloD  of  law;  but  whatlasood 
fiUtb  In  tbe  party  olalminB  under  luoh  oolor  la  a 
question  of  fact.  Wrisht  T.  Hattlsoti,  SB  U,  8.  U 
How.  SO.  U  U  ed.  ESa 

It  Isamlaialieof  hiw  todeddethatone  In  poa- 
•easlou  of  lauds  permitting  them  to  be  sold  for 
taxes  canaot.  bj  purchasliis  at  the  tax  Bala,  obtain 
■  tltlelngioodralth.    Jlild. 

Whenever  an  instniment,  by  apt  worda  of  tians- 
fer  from  grantor  to  grantee,  whether  BUohgraiitOT 
act  under  the  authority  of  Judlolal  procredlnsa  or 
otherwise,  lo  form  paseea  what  puri»rta  to  be  the 
tJtle.ItElTeeaolor  of  title.  Ball  r.  lAw,  101  (T.8. 
W. »  L.  ed.  £1T. 

Id  Louisiana,  a  deed  from  a  peraon  who  has  a 
tborltj  to  sell  property  la  a  just  title  for  the  pu 
poie  of  pi«sorlpUoa.  Pike  T.  Bvana,  H  U.  S.  ^ 
I.ed.  10. 

A  tax  deed  la  color  of  title  If  r^ular  on  Its 
(see;  It  Is  only  neccaeary  that  It  purports  to  convey 
the  title  and  has  been  received  In  (ood  hitb.  1 
I>eety.  Tain.  OSl. 

It  la  oolor  of  title  even  If  Informal  and  defeotive. 
LetBDi:weJ  v.  Warren.  K  V.  B.»  Black.  ESB,  IT  L. 
•d.  aSI;  Hall  V.  I^w.  1(S  U.  8.  4S1,  M  L.  ed.  £1T. 

The  only  excepdoua  to  this  rule  by  the  Wlsoonaln 
•latute  are  where  the  taxes  are  paid  before  thesale, 
•ad  where  tbe  land  la  redeemed  within  the  tlDie 
preacrlbed  by  law  after  the  sale.  Lefflmrwell  v. 
Warren,  supra. 

The  Infonnallty  of  deeds  will  not  prevent  Uieni 
iTom  being'  reffarded  as  "written  Instruments" 
upon  whloh  to  base  a  claim  of  title  aad  adverse 
posMfBiao.    Backer  v.  Borlemua.  Ti  Wis,  111. 

A  derectin  the  deacrlptlon  In  the  deed  doea  not 
deprive  the  purchaser  of  color  of  title  under  the 
aale.  Chllds  v.  Bhower,  18  Iowa.  XHU  Stevens  v. 
Jotanson.KN.H.lOt. 

A  convoyaiioe  of  land  under  a  sale  for  laxee  or  a 
deed  purporting  to  convey  [he  land  teoolor  of  title. 
Phillips  V.  People,  11  IlL  App.  S40:  Buckley  v.  Ta<t- 
sart,  <B  Ind.  28;  t'oeler  v,  Lett.  M  lU.  Ufi;  Busoh  v. 
Huston,  TS  III  BiS;  £  Deety.  TAin.  Wi. 

A  shf  rlff'a  deed  for  land  sold  tor  taxes  Is  oolor  of 
title,  but  aeon  tiaoi  for  such  Mie  Is  DOL   n^'^'"  v. 


Bo  so  inatminent  which  merelr  pnrportt  to  ooo- 
tain  an  acreement  to  convey  a  title  at  a  futui* 
time  oannot  constitute  color  of  title.  O^tensaa  T. 
Baldwin.  IS  U.  S.  fl  WalL  118,  IS  L.  ed.  T90. 

A  tax  collector's  deed,  without  proof  of  hki  au- 
thority toselU  may  ootiatltutea  claim  and  color  of 
title,  the  element  of  an  advene  poMeaslon.  I^dd 
*.  Dubroca,  fl  Ala.  a. 

A  deed,  though  invalid  as  being  ui>derthe  private- 
seal  of  tbe  oommlaaloneiB,  may  be  used  as  a  baala  of 
dsfeuse  of  advetae  poasasslon  under  the  statnta. 
H'Coy  V.  IMokeiMOD  C»llege,S  Berg.  *  &.B4. 

Although  the  acknowledgment  of  a  deed  la  de- 
feotive, It  eonfers  Oolor  Of  Iltla  on  the  grantee,  and 
the  ten  years' Statute  of  Umttatlon  of  Alabama 
in  from  the  data  of  taking  pcaaea- 


A  decree  and  execution  sale  of  land  thereunder, 
although  Irregular,  ma;  constitute  the  baala  o[  a> 
ezclualve  advene  elatm  of  title.  Davis  v.  Uur^ 
roughs  (Bup.  CL) »  N.  T.  S.  B.  001;  Mobola  T.  !!»■ 
Slathery.  48  Iowa.  ISB. 

A  Olalm  to  property  under  a  converauoe,  how- 
ever Inadequate  to  carry  tbe  true  title  to  such 
property,  and  however  Inoompetcat  may  have  been 
the  power  of  tbe  grantor  In  inch  conveyance  to 
pass  title  CO  the  subject  thereof.  Is  siiictly  a  clatn 
under  color  of  title.  Swift  v.  Hulkey.  1>  Or.  83^ 
Wright  v.  Uattlaon  and  Beaver  v.  Taylor,  luprn. 

According  to  Uie  rulings  of  the  Supreme  Court 
otWlsoonsln.ltls  Immaterial  whether  tbe  sale  aod 
the  deed  be  void  or  valid.  Leffllogwelt  v.  Wiirrea, 
ST  17.  B.  X  Black.  UN,  IT  U  ed.  lei. 

Itlssufflolent  thatasaJe  has  been  made  and  the 
deed  reoorded,  to  bring  the  statute  Into  actlvi^, 
and  toentitle  thepurchasertoltsproieetion.   ibid. 

A  void  deed  may  eeiabllsh  oolor  of  title  so  as  l» 
enable  the  party  In  posacwton.  ohilnilDif  under  It.  to 
hold  by  Umllatlon  to  the  extent  of  the  boundsrin 
described  In  It.    Wofford  v.  UoKlnna.  EBTei.  88l 

A  tax  deed  r^uiaron  its  face,  though  void.  Is 
color  of  title.  StubblefMd  v.  Borders.  U  IlL  K«i 
HcMIInn  v.  Weble,  »  Wis.  eSO;  Wofford  v.  UcKin- 
na.  St  Tex.  SK  O'Mulcaby  v.  Elorer,  fT  Hlnn.  MB. 

Any  writing  purporting  to  convey  title  to  land 
by  appropriate  worda  of  transfer,  and  deecrlblng 
the  Uod,  Is  color  oC  title,  although  actually  void.. 
Hickman  v.  Link  (Ho,1  IS  Weat.  Bep.  US. 

A  tax  deed  which  la  void  on  Its  face  beoanae  of* 
reoltal  Uiat  the  tazee  were  aaaesaed  to  unknown 
owners,  but  which  eontalna  all  tbe  other  requlattea 
of  a  good  and  valid  deed,  ooosUtutea  color  at  title 
In  fiivor  of  tbe  one  who  holds  possesidon  In  good 
faith, bellerlnglttobea  oonreranoe of  tbepvop- 
erty.    Wilson  v.  AtkliMon,  TT  CaL  488. 

A  void  tax  deed  may  ooikstltnte  oolor  of  tKle, 
under  the  general  Statute  of  UmltatloiM,  tbougli, 
II  void  on  lla  face.  It  will  not  aet  In  opetaUoo  tba 
threeyears'spe^lalBtatute  of  Limitations.  HcBar. 
SUt  I  sn,  p.  ISK;  Bartlett  v.  Kauder,  R  Ho.  SM. 

Rxecutots'  deeds,  valid  or  not,  are  admissible  to 
show  oolor  of  title  and  the  extenttbereof.  Ktegv. 
Uerrltt,  11  West.  Rep.  m.  ST  Ifloh.  IM. 

A  bond  for  title,  whloh  Is  forged.  If  reoalved  In 
good  faith,  ooDsUtutca  good  color  of  title.  nDdar 
wbleh  iiimiHili  ii  for  Kvnn  years  will  oonstltut* •> 
preaoriptlve  tlilo.   UlUen  v.  Stinas,  O  Oa.  asi. 


A  caKtnl  eumlnatlOD  of  tbe  wbole  record 
Irada  at  to  Ihe  coocluBtoD  that  tbe  STermeDtof 
fraud  ii  not  austaioed.  Id  deUrmiDJog  thia 
quMuoD,  we  bave  taken  into  account  the  fact 
Uiat  DO  action  was  commenced  U)  recover  this 
land  for  siiieeD  jears,  duriogaUof  wbicb  time 
tbe  defeodaDts  paid  all  of  ibe  tazea  od  (be  laad, 
Xn  sliott,  lor  sixteen  veara  tbe  plaintiff  made 
CO  claim  to  tbe  land  diFectljor  IndiTectly;  and 
there  can  be  no  queetioo  that  Ibe  poasesaioD 
waB  laken  and  beld  by  the  defendants  under 
color  of  title.  The  deed  made  b;  Main  to  Clow 
was  BufBcienL  color  of  title,  even  though  It  waa 
not  properl;  ackaowledged,  as  claiiDM  bj  ap- 
'  neilaut'a  counsel.  We  nerd  cite  no  authorities 
In  support  of  the  above  views.  They  have  tieen 
m>  of  lea  aDDOunced  bj  tbis  court  that  tbey  liare 
become  fundamenlsl  nilrs  of  law  In  this  Stale. 

2.  It  is  urged  by  counsel  for  appellant  tbat 
wben  Ihe  peiilioD  of  the  plaintiff  waa  with- 
drawn and  diamineed,  tbe  cause  alood  upon  the 
croBS-petitloD  and  answer  thereto,  and  tliat  the 
defendant  ia  in  the  poaition  of  asserting  a  claim 
to  land  founded  upon  adverse  poxaeaaion  and 
tbe  SiHtule  of  LImilatlons.  It  is  claimed  that, 
■while  a  defendant  in  possession  may  plead  the 
bar  of  tbe  Statuie  in  defense,  he  basno  right  to 
make  it  the  baiiis  of  an  action  to  qutat  tide. 
The  cases  cited  by  counsel  to  sustain  this  claim 
do  not.  in  our  opinion,  support  this  poulion. 
Actual  adverse  poasession  of  real  estate  for  ten 
yeaia  creates  a  title  b^  prescription,  and  It  la 
well  settled  that  tlie  right  is  nol  merely  defen- 
sive, but  is  for  all  practical  purposes  a  title, 
end  tbat  an  aciiou  to  quiet  title  founded  upon 
audi  possession  m^  be  maintained.  Tiedeman, 
Beal  Prop,  jjg  716,  740;  TourleMU  v.  Pearee 
(Neb.)  42  N.  W.  Rep.  915;  Quinn  v.  Quittn, 
76  Iowa,  666:  Bunee  v.  Bidma,  48  Mich.  642. 

8.  The  foregoing  considers  lions  dispose  of 
all  msterisl  questions  In  the  case.  The  de- 
fendant Harriet  B.  Clow  also  claims  lltle  to  Ihe 
land  under  a  tsi  deed.  As  we  hold  that  her 
litis  by  adverse  poasesMon  la  complete,  we  need 
not  consider  the  claim  made  under  Ibe  tax 
deed.  Tfta  decree  oj  the  Diitriet  Chart  wiU  U 
^fflrmed. 


George  8W££3EY,  Appt., 
Lymaii  SPAIUJKO. 


what  atterirardt  proved  to  ba  one  homeateaA 
olalm,  aeaignmOat  ttaelr  rapBotlve  ctalma  aa  b«- 
tween  themselves  b)r  olalm  Unea,  and  eaoti  leoes- 
□liinB  the  odiw^  rigliia,  an  axreement  made  tir 
tfaem  upon  attempting  to  enter  ttaeli  claims  snA 
flndins  (liat  tlie  ]Roi  must  all  be  entered  by  on» 
peraoD,  Uiat  one  ol  them  afaould  enl^r  thelana 
and  upon  otitalDlns  title  oonvsyto  Itaeotber  hla 
stiare  thereof,  la  euforoeatile  agalost  tlie  on* 
who  obtalai  the  title. 

(OotObersr.iatCU 

APPSAL  b^  plsintifl  from  a  Judgment  ttf 
tbe  Diatnct  Court  for  Monona  County  lit 
favor  of  defendant  In  an  action  brought  to  re- 
cover poaaeaalon  of  a  Certain  tract  of  land  to- 
which  plaintiff  claimed  title.    Aprmed, 

Statement  by  Botliroek,  Oh.  J.: 
TLla  action  Involves  the  title  to  a  tract  of 
land  in  Honona  County.  Tbe  plaintiff  clalma 
to  be  the  owner  of  tbe  property  by  virtue  of  k 
bomeatead  entry  made  on  tbe  IStii  day  of  No- 
vember, 1887.  Tbe  defendant,  by  an  answer 
and  cross-bill,  claims  tbat,  although  the  land 
in  controversy  waa  entered  as  a  homestead  by 

Elaintiff,  yet  tbat  it  naa  under  an  agreement 
etween  tbe  parties  that.  If  the  defendant 
would  not  attempt  to  homestead  the  land  oc- 
cupied and  claimed  by  bim,  and  would  permit 
the  plaintiff  to  homestead  all  land  claimed  by 
both,  be  (plaintiff)  would  convey  to  tbe  de- 
fendant that  part  of  tbe  tract  claimed  by  bim 
wben  he  (the  plaintift)  procured  title  from  tho 
United  States.  There  was  a  trial  upon  tbe 
merits,  and  a  decree  for  defendant.  PlainUJI 
appeals. 

Meitri.  S.  H.  Cochran  and  Charles  EL 
Cnderhill,  for  appellant: 

An  occupier  of  land  under  the  Homestead 
Act  of  1803  cannot  make  a  valid  contract  t» 
convev  his  homestead  when  he  shall  have  BO- 
quiieo  tbe  legal  title. 

Oalt*  T.  &attm,  44  Iowa,  116;  i>atMff»  t. 
MerrilU,  2  Heb.  IIS. 

Mr.  Pendleton  Hubbard  for  appellee^ 

Rothroek,  Ok.  J.,  delivered  the  opinion  of 
the  court: 

Tbe  land  In  controversy  la  altuated  on  the- 
east  bank  of  the  Missouri  River.  It  appeal* 
from  the  evidence  that  the  ptaintlfC  bomestead- 
ed  Ibe  whole  tract  on  the  ISlb  day  of  Novem- 
ber, 1867.  He  took  possession  of  the  land  in 
Beptemtwr,  1884,  and  made  IniprovemeDts 
thereon  by  building  a  bouse,  stable,  sheds  and 


Hon— fiomeatdid  upim  pubXe  latub;  Quam  anil 
pollc]/  0/  the  law. 
lite  ttieorr  and  polloy  of  tbe  Homestead  law  It 
Out  the  bameBlend  BhaJl  tie  lor  the  exclusive  t>eDS- 
flt  ot  the  bomestewler.  The  homestead  liBbt  can- 
not be  perfeoted  In  oaas  of  aJleuatlou,  or  oontraot 
tacallenatlon,irllliout  perjury  t>;  him.  Andar- 
■oov.ClBrklDS,l»D.8.1Ba,UL.  ea.fJi. 

CUehnroed  siAHsri  and  MfloriL 
Addtttonal  bomesteadi  allowed  to  honoral>lr  dli- 
duu^ml  loldien  and  saUors,  under  C  EL  Bev.  etat^ 

*  race,  an  not  governed  by  Ibe  provialonB  of  U.  8. 
Bev.  limL,  chap.  B.  requirinv  a  homestead  dslmant 
ol  pubUc  UDdi  to  be  an  oooupant  thereof,  and  re- 

•  L.RA. 


strlctlDghla  right  to  alleDste  tbe  aame  prior  to  the 
Issuance  of  a  putenti  and  sucb  additional  home- 
BtCHds  may  be  located  and  entered  by  an  agent  or 
assignee  of  tbe  claimant,  and  may  be  alienated  by 
him  prior  to  tbe  bsuanoe  of  the  patent.  Koae  v. 
Nevada  i,  G.  T.Wood  ft  Lumber  Go.  n  Cul.  sas. 

BimattadT^ght. 
ArtghtunderaliomGatead  entry  and  certlfloata 
oaonot  tw  BrtHtrarlly  set  aids,  oanoeled  and 
avoided  by  the  land  department,  la  a  proceeding 
Bslf-laatltuted,  on  mere  heanay,  although  the 
claimant  hod  notioeof  the  prooeadlng  and  took. 
part  In  It.    WUaon  v.  Fine,  t  L.  B.  A.  Ill,  « VM. 
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«ribs,  and  leDciDK  and  clearing  up  tbe  land. 
One  J(diD  Eenn^T  afterwards  made  a  claim 
on  part  of  tbe  land,  and  lived  upon  It  The 
plaintiff  advised  tbe  defendant  Ibat  Keonedy 
jerired  lo  sell  hia  claim,  and,  at  the  Instance  of 
plaintiff,  tbe  defendant  bought  Kennedj'a 
tilaim,  and  moved  on  tba  land.  The  plaiaiiff 
aasisted  him  in  movinz.  Bparling  baa  been  In 
poeseasion  aince  tbat  tune.  He  built  a  booae, 
and  made  olber  improvements.  The  evidence 
U  quite  clear  that  tbe  plalotlS  TecoKnlzed  the 
rlgot  of  the  defendant  to  tbe  part  oi  tbe  land 
occupied  bvbim  lo  be  the  same  as  tbe  right  of 
tbe  plaintiff  to  that  partof  which  he  bad  poasea- 
aion.  Tbe  aiatus  of  affairs  bo  remsluea  until 
the  time  of  tbe  entry.  Both  of  tbe  partlea 
went  lo  the  United  Btatea  land  office  at  Dea 
Hoinea  to  enter  tbeir  land,  when  it  waadiscoT- 
ered  that,  under  tba  atatuiea  of  tbe  United 
Stales,  all  the  land  had  to  be  bomeaieatled  b; 
one  person,  or  in  a  different  shape  from  Ihe 
waj  in  which  the  partiea  tbemaelves  occupied 
It.  Tbe  defendant  claims  that,  to  avoid  the 
difficulty,  it  waa  agreed  tbat  gweeaey  ahoutd 
enter  ibe  whole  tract,  and  tbat,  as  soon  as  he 
procured  tbe  title,  he  would  couvej  tliat  part 


A  peiBon  acquires  no  prior  rfgibt 
land  by  reasoa  of  bis  pure  base  ol  the  InipToveinenta 
4hareon  from  one  wbo  banforfelled  all  claim  upon 
-the  ImproTBinenta  pHor  to  the  former'a  purohise. 
Porter  V.  Blihop.  S&  Fla.  7». 

Where  one  peivOD  illn  theaotual  poneHion  ota 
-parcel  of  DUbllo  land,  another  peraoa  cannot  for- 
^MAy  or  BurreptltiouBlr  intrude  upon  his  pos- 
■aeaslon,  and  thereby  acquire  a  rlgrht  to  tbe  land  by 
OlInBa  pre-emption  or  homeatead  claim.  Bullock 
T.  Rouae,  HI  CU.  {ISO. 

A.  plamtlff  In  ejectment  wboea  title  Is  derived 
from  a  person  faoldtns  the  duplicate  receipt  of  the 
Teoeiver  of  tbe  land  office  Is  cotltled  to  recover  the 
pooscflnlon  of  ajiartof  thelanddeaoiibed  In  the  re- 
ceJTer's  receipt  from  one  In  poeaeaslon  wbo  olalma 
it  by  virtue  of  a  oonttact  made  vHh  a  home- 
steodsr  prior  to  the  time  when  tlietltlewaa  ac- 
quired from  the  Kovenunent.  Weeka  v.  White, 
tl  Khii.1»I. 

If  a  settler  was  not  entitled  to  make  the  entry, 
for  the  reason  that  he  bad  already  liad  the  tteoeflt 
of  the  Bomeetead  Act,  tba  certl&cate  may  be  set 
■side  on  that  smuad,  but,  when  Issued,  it  can  be 
Impeached  only  Inajudlolal  prooeedtuar.  Wilson 
V.  Fine.  wpro. 

OlBceia  of  the  land  offloe  cannot  oanoel  m  entry 
and  certlflaate  of  land  issued  under  the  Homestead 
Law,  on  the  sround  that  be  was  not  entitled  to  the 
«ame,  on  Information  received  by  tbem  tJiatthaeo- 
tr;  and  oartlflcate  «m«  UlegaL   DM. 

Fences  and  natural  barrier*  may  oonstltute  a  aut- 
flolent  inoloeure  to  give  aotual  piMBenion  of  pubUo 
land.    Bullock  v.  Rouae,  tupra. 

A  homestead  claimant  does  not  aoqulre  any  own- 
erahlp  In  publlo  lands  by  the  mere  act  i  if  Dllnx  lila 
eUlm.    Schootfleld  V.  Boule.  la  Colo.  8M. 

A  settler  upon  public  land  subject  to  homestead 
entry,  wbo  neither  made  nor  offei«d  to  make  any 
«Dtry  or  fliing  therein  antO  It  waa  leoally  wltb- 
ilrawn  from  the  market,  has  no  homestead  claim 
or  other  equity  aaasalnstthe  title  thereafter  con- 
veyed by  tbe  govemmeDt.  Bumbam  t.  Blarkey, 
41  Kan.  KM. 

His  failure  to  appeal  from  the  refusal  of  the  land 
Dffloer  to  allow  hlin  to  enter  land  as  a  homestead  f  oi^ 
bids  him  from  MSenlng  or  maintaining  s  bome- 
etead claim  to  loTalldate  a  pateot  granted  to 
another.  iUiL 
«L.1{.A. 


now  in  controversy  to  tbe  defendant.  Tbe 
plaintiff  denies  tbat  an^  such  agni^nipnt  wai 
made.  There  is  a  conflict  in  Ihe  eviileuce  on 
this  question.  We  are  satisfied  tbat  it  is  sfaowa 
by  a  fair  prepondcrauce  of  tbe  eiiilrtice  tbat 
tbe  agreement  was  made  as  claimed  by  dt-feod- 
ant.  There  is  a  preponderance  ao  Jar  as  tba 
teslimony  of  Ibe  wiiDeeaes  li  tnvolved,  and  de- 
fendant and  biB  witneasea  are  stronicly  oinobo- 
rated  by  the  fact  that  it  Is  undisputeii  thai  tba 
plainliS  procured  tbe  defendant  to  purrbase 
whalever  right  EePDedy  bad,  and  rrcoKUixed 
tbe  rigbl  of  defendant  to  be  equal  to  fau  own 
unlil  afler  It  was  homesleadcd  Id  bis  name. 
The  qnealinn  to  be  determined  Is,  Can  tbe  cle-' 
fendanC  enforce  the  agreemenl  maile  at  Dea 
Moines?  Or  is  he  precluded  from  stiline  it  up 
and  claiming  under  it  by  the  sutiitea  of  Ibe 
United  Stales!  It  la  claimed  that  the  cue  ia 
witbln  tbe  rule  announced  by  this  court  in 
Oaln  T.  Beaton,  44  lows,  116,  and  Ibat  tbo 
agreement  made  at  the  Isnd  oMce  was  alk-olute- 
ly  null  and  void.  The  rule  In  that  case,  as 
stated  In  the  bead  notes,  is  as  follows:   "0  bad 

Era-empied  a  quarter  section  of  gurernment 
ind,  and  bad  made  valuable  improvementa 


Rtoht  (0  laortgogt  ui 


a-  Bnmtttead  Lata. 


A  aettler  who  bas  made  a  bomesieod  entry  on 
Ian  da  of  the  United  Blalee.  and  has  made  final  proof, 
and  Is  simply  waiting  for  the  pnlent  to  tie  fsaued  Id 
Ita  regular  order,  is  not  prevented  by  C  &  Her. 
Stat.,  1 2K8S,  from  mslclng  s  valid  morttrage  of  tba 
land.  Boegan  r.  Held  (Wssh.  Teir.i  Jan.  S^  Uait 
Lang  T.  Ifoiey,  W  Ulnn.  8W. 

HDnuMcad  entrv  en  jnibHe  land. 

Ad  entry  may  be  made  upon  public  landa  net- 
withttsmdlDg  the  pcMewloD  of  a  kti  aier  poittna  of 
the  claim  by  another  peraon  who  has  a  houoe  and 
bam  thereon,  but  who  ooeuplea  the  poaltkm  o(  a 
naked  trespasser  upon  the  pubUo  domain.  WUt- 
taker  v.  Pendola,  73  CU.  »L 

In  entries  under  ttte  Homeatead  Laws,  where 
only  questions  of  fact  or  mixed  questions  of  law 
and  fact  are  mvolTed,  the  decision  of  ibe  secretary 
of  tbe  Intarlor  is  AnaL  Porter  t.  Bishop,  tt  Ela. 
■na. 

Homeatead-entry  proceedTnga  upon  land  la  tba 
actual  posBEBBlon  <tf  another  are  Invalid,  although 
tbe  person  making  the  entry  usee  no  furoe  to  gala 
powwaalon:  tint  this  Is  not  tbe  case  wbei«  the 
others  pcoesslon  Is  merely  oonstruoUva.  Ooodwia 
V.  UcOsbe,  7G  CaL  esi. 

A  valid  bomeetead  entry,  with  payment  of  tb* 
required  amonnt.  will  defeat  electmeot  broufAt 
upon  prior  poeaeaslon,  although  rbe  Dnal  cerUflcata 
of  entry  has  not  yet  been  leaued.    ihld. 

Under  U.  8.  Rev.  Btat.,  I2as.  a  bomeetead  entry 
In  caee  Of  the  death  of  l>oth  father  and  mother  eo- 
tlfJed  thereto  Inures  to  the  benefit  Of  ttte  minor 
obUdreu  alone.    Beraler  v.  Bemler,  T£  Woh.  ft. 

PreCMtton  0/ eidftnont  <n  BOSS  or  grant  «^  rteM  of 
tDOtr  to  niflniad. 

After  settlement  on  putiUo  land*  and  properly 
tiling  a  homestead  claim.  It  eeeaea  to  be  poliUs 
land  through  whloh  a  railroad  can  aoquir«  tba 
right  of  way  t>y  complying  with  the  Aotol  Cca- 
greaa  of  March  8,  Wlb.  larsen  t.  Oregon  B.  h 
Nav.  Oo.  (Or.)  May  18,  VOL 

Under  a  grant  to  a  railroad  oompany  of  land  "to 
whlcb  a  pre-emption  or  bomeatead  olalm  may  no* 
have  attached  at  the  time  tbe  line  of  said  road  Is 
deflnludy  flzad,"a  homeatsad  entry  ngular  la 


latter  would  take  poawssioo  aod  perfect  a  title 
under  the  Homei>tead  Act,  be  would  relioqiiUh 
bb  rfgbta  alread;  acquired,  audabould  receive. 
Id  conBideratioD  thereror,  a  deed  to  balf  of  tbe 
land,  wbentheUtleabouldbeperfecled.  Held, 
that  tbe  aKreementwaslD  vlclatloa  of  the  pro- 
Tlsions  at  tbe  Homestead  Act  of  tbe  United 
Statea,  and  could  not  be  enforced." 

The  case  at  bar,  bowever,  iBmorenparljllke 
Snaa  v.  FUnntrg,  10  Iowa,  818.  In  tbat  case, 
«s  in  tbia,  tbe  parttea  settled  upoo  tbe  land  be- 
fore a  Burver  was  made  by  tbe  ROTemiDent.  and 
their  reapeclivecialma  were  desTgnated  bv  tbem- 
selvea  by  claloi  linea,  and  both  parifes  had 


■«ied  that,  uuder  thn  PreeaiptioD  LawB,  the 
land  contd  not  be  entered  in  parts  but  iniut  be 
entered  as  a  whole;  one  of  the  parlies  must 

£re  naj  or  both  muBt  abandon  their  claima. 
both  cases  BubHianllally  the  same  agreement 
was  made,  and  in  the  cited  case  the  agreement 
was  enforced.  It  is  claimed,  however,  that 
-Bnavft  Gat  aioae  under  the  Federal  Blatute  of 


IH4I,  While  tue  entry  in  the  casi  at  bar  was 
made  under  tbe  Homestead  Act  of  18G2.  We 
have  examined  tbeae  Statutes.  Tbe  Act  of 
1841  provided  that  "  all  asslgomeolsand  trana- 
fera  of  the  rights  berebj  secured  prior  to  thela- 
suingoF  the  psitent  shall  be  null  and  void."  It  ia 
true  tbat  tbe  Act  of  1863  is  more  explicit  in 
requlrlog  the  eotrr  to  be  made  for  the  exclu- 
sive use  of  the  person  In  whose  name  the  enliT 
is  made,  but  iMlb  Acts  provide  that  transfers 
or  aasigamenis  made  tiefore  the  psient  Isauei 
shall  t>e  void.  In  our  opinion,  the  c^se  at  Ijar 
Is.  in  substance,  tbe  same  as  the  case  last  above 
cited.  Tbe  facts  are  so  nearlj  alike  that  th« 
same  rules  of  taw  should  be  held  to  apply. 
Counsel  for  appellee  also  cite  us  to  the  case  of 
Dairgen  v.  Mcrrillt,  S  Neb.  119.  but  that  casa 
has  been  overruled  In  several  sutncquent  casei. 
SeeSimmoTit  v.  Yurann,  11  Neb.  516;  /lata- 
man  v,  Babintifn,  12  Neb.  Slli  Blaiiehard  v, 
Jamiton.  H  Neb.  946,  and  Oarkint  v.  Ander- 
tan,  ai  Neb.  864.  The  last-named  case  strooe- 
ly  supports  tbe  views  we  have  hereto  expressed. 


form  and  apparentlr  valid,  made  before  ths  date 
of  dellnlteir  Qilne:  tbe  tine  of  the  road,  but  bj  a 
person  uoautlinrlzed  to  m&ke  Bucfa  an  entrr,  and 
wttboutthepurpowof  oomplj'Uig  with  tbe  requi- 
site ooadlUana.  and  whlab  Is  Bitsrwarda  Mt  aside. 
ISBUlBcleiit  to  take  tbe  land  out  of  tbeoperatloD  of 
tbe  rrant.   HoIotTre  v-  Boeaohlauti,  8T  Ted.  Bep. 

an. 

A  railroad  oompaor  wfalob  falls  to  oomply  with 
41m  prorlBloUB  Dt  tbs  Aot  of  OoDKreas  ennttnti  tbe 
right  Of  wslJ  to  rBllroadi  througti  tbe  public  lands 
ot  (be  Dolled  States  has  do  ii«ht  to  run  Its  road 
through  the  land  of  a  homesteader  wbo  has  com- 
piled with  the  terms  ot  the  Homestead  Idw.  al- 
Ihousb  he  haa  not  at  the  time  received  bis  patent, 
as.  In  suob  oasa,  hla  olaim  is  luperfor  to  tbat  of  the 
oompany.  Savanuab,  V.  k  T.  a,  Oo.  v.  Davis,  8> 
Fla.n.T. 

Od  a  trial  upon  an  appeal  from  an  award  of 
^amaKea  t>7  a  bomeateader.  tt  la  error  hir  the  court 
40  five  the  ]urr  the  same  rule  of  meHsure  of 
danuKes  aa  would  be  proper  to  give  provlcled  the 
liomeeuader  bad  ■  peifaot  title  to  tbe  land.  Ells- 
worth. M.  N.  &S.  E.  R.  Go.  V.  Qatea,  41  Kan.  BSL 

A  settler  wbo  has  made  a  valid  boaiestoud  entry. 
and  la  Id  poMeaslon  perfecting  his  title.  Is  entitled 
to  fuU  value  for  all  Injury  done  to  bis  possession, 
where  a  purt  ol  suoh  bomeatead  has  been  oan- 
deiDDed  for  right  of  way  for  a  railroad,  and  tbe 
measure  of  bis  damage  dlTen  only  In  dc^rree  from 
thatsiistalned  by  ooe  for  the  nune  oauae  wbo  has 
a  perfaM  title    jMd. 

«rKt«r< 

A  homestead  antry  auide  before  the  deflufte  lo- 
cation ot  (  nllroed,  but  voliiDtarlly  abaudoned 
before  sorb  kwulluB.  although  ttae.tUlog  was  not 

9L.U.A. 


canceled  until  after  the  looatlon.  wUI  not  except 
tbe  land  from  IhegraDtto  tbeoompany,  under  the 
Aot  of  Congress  ot  Haioh  8.  ISS3,  dODStlng  to  Kan- 
sas lands  to  aid  In  the  oonstmotloD  ot  taUroadi. 
Touog  V.  Goaa,  tt  Kan.  tU 

Incase  ot  an  eieoutloQ  apon  a  Judgment  In  • 
Olvll  action,  the  Cnlied  States  Is  subject  to  the  same 
exemptions,  Inoludlnr  homestead  ezemptlous,  aa 
apply  to  private  pereons  by  the  law  o;  tbe  Slate 
whore  tbe  property  la  found.  FInk  v.  O'Nell,  100 
U.  B.  212, 17  L.  ed.  lot. 

Where,  by  (he  Constltotlon  of  tbe  Stats  In  toroa 
when  a  mortgage  was  glvau.  the  homeslesd  ot  tbe 
family  wee  not  subject  to  tonied  sale  tor  debia, 
such  provision  prohibits  any  epedee  of  oompulsiry 
dispofisesaloo  of  the  homestead,  whether  deoomiu- 
atedsnleor  otherwise.  Huch  mortgage,  being  lu- 
VHtid  by  Uie  Htatute  law,  and  unable  to  beenforoed 
by  the  slate  remedy.  caODOt  be  enforoed  la  tedermi 
oouns  by  aa  action  of  eJeotment,an  tbe  ground  that 
the  mortgage  conveyed  the  leira]  litkb  T 
V.  Seara,  103  U.  8.  SIS,  »  L,  ed.  lOL 


Lands  subject  t  .         ..   _ 

oash  eotrlea  are  not*  reserved  for  any  purpcMt 
within  the  meaning  of  U.  B.  Hev.  Btat.,  1 1888,  as 
amended  by  Act  of  June  1. 1SS8,  probiblllDg  uniaw. 
ful  cutting  or  wanton  destruction  of  timber  on 
public  lands  which  may  be  reKrved  or  purchased 
'■  for  mlllCaiT  or  other  purposea."  Doited  Stale* 
V.  OaneUon,  ii  Fed.  Hep.  O, 


HABri.ASD  Court  or  atteaim. 


MARYLAND  OOCRT  OP  APPEAI& 


John  Adam  TRAQE8SER.  I^.  ttt  Brr,, 


(....Md.....) 

t.  Tbe  L^f*«l>tnr«  ma^  proUMt  or 
r««triet  tbe  mU«  of  ■plrltnova  Ilqoora 

In  any  miDiier  whlob  lu  discretloD  may  dlo. 
tate.  No  oDC  a«n  cUm  ■■  a  rigbt  anj  power 
wbaMv«r  to  wU  eucb  Uquon;  If  be  •alia  at  all  It 
must  be  on  mob  tennaaa  tbe  Leglalatum  seei  flt 

t.  A  St*te*a  d«nl*l  to  peraona  not  dti- 
aena  OftlM  United  Btktoa  of  the  right  to 
obtain  lieeaaoa  to  tell  Bplrituoueliquon  with- 
in ll>  borden  Is  cot  a  OIscrlDaiDBtloii  atvlnat 
them,  or  an  abridsement  of  tbeir  rlshta  wltbln 
the  probibittOD  of  tbe  Iltb  AmendmeDt  Of  the 
CooeUtutloD  of  tbe  Calt«d  Bialea. 

8.  TheTnUdltyofanexerelaob^sStKte 
of  Ita  police  power  tu  resulating-  tbe  «1e  of 
•pirltuuua  llquun  doea  Dot  In  tbe  least  degree 
depend  on  any  guesUoD  sa  to  the  pnoeaoe  or  ab- 
aenoe  of  dlsarimlnatioii  for  or  affolnn  particular 
penona  or  daasea  of  penana.  The  LcvlsJature 
mar  lawfullr  grant  the  rlgbt  to  sell  to  a  cert&lu 
claaa  or  alaasM  Of  pawn*  and  withhold  It  from 

4.  ITo  citlien  of  the  Tlnlted  St»tea  can 
complain  because  a  atate  pollM  reffuistloD 
dsnlea  blm  tbe  prlTlleso  of  aalUntt   spltitooua 


irthopilTDef«ligT«oteata  « 


of  allcenaa  to  aall  Ilqoora  dependeait 

upon  tbe  approTal  of  the  applicapt  by  a  board  of 

wttbout  SiM  obtaJntng  tbe  lequired  anwDval 


{Decembers,  imu 

EltROR  to  the  Baltimore  City  Court  lo  n- 
Tieir  a  Jud^ent  refuaing  a  writ  of  man- 
damuB  10  compel  defendant  to  isaue  a  relail 
liquor  Ifcense.     Affirmed. 

Tbe  facta  are  stated  in  tlie  opinloa. 

Arfcued  before  AlTer,  Oh.  J.,  and  Miller, 
BrrsD,  McSbcrry,  Fowler  and  Brtecoe,  JJ. 

liettTM.  Joaeph  S.  Henlaler  and  Fred- 
erick C.  Cook,  for  plaioClft  Id  error: 

Bj  reason  of  tbe  exclusion  of  the  resident 
alien  fiom  the  privllefce  of  trade  In  the  retail 
liquor  buatness,  an  nnjust  denial  of  the  equal 
prolectioD  of  the  laws  occurs. 

The  resident  alien  is  a  peraon  within  the  Jn~ 
risdicllon  of  tt)e  State  and  tbe  United  Stale*, 
and  owes  a  temporary  allegfance  to  them  In  all 
matten  not  immediately  relating  to  citizeoahip 
duriog  the  period  of  his  residence. 

Carliat  V.  U«ittd  State*.  SS  U.  8.  18  WaD. 
147,  ai  L.  ed.  426. 

Be  is  accordingly  conceded  the  privilege*. 


VoTM.—IiiimieaUitiiUqaon.ti^Utev'nnritfBtait. 

A  State  hat  the  right  to  prohibit  or  reatrlct  the 
maaunotura  ot  Inloilcatlng  liquors  witbin  Its 
Umlts.  to  prohibit  ell  sale  and  traOlc  In  tbem  In  the 
Btate,  to  Inflict  pennltiea  for  tbeir  rnannfacture  and 
sale,  and  to  provide  reirulstiont  for  tbe  Bbatameat. 
aa  a  oammon  nultanoe.  of  property  used  for  aueh 
forbidden  purpoaet.  Eidd  i.  Peaison,  US  IT.  &  1, 
nT.ed.UB. 

The  Legislature  may  ootnpel  the  seller  of  Intozl- 
eatlDgllquuia  toeipoee  tbe  Interior  of  his  building, 
wbere  talea  are  made,  at  aL  llmea  when  the  law  f  or- 
blds  suDb  sales;  and  suob  provision  doat  notoon- 
fllot  with  the  atate  and  federal  oonatltutloiial  pro- 
vtalotia  aa  to  property  rights.    HoUaon  T.  Haug.  14 


I  ooDfer  the  power  to  prohibit  tbe  aale  thereof,  antf 
aucb  an  Aot,  wbloh  also  provides  tor  Ita  problblllon. 
Is  vlolaUve  of  the  oonatttutlonal  requirement  that 
"eaoh  law  shall  contain  but  one  subject,  whiob 
she!)  be  clearly  eipreased  In  Ita  title."  Hitler  r. 
JODea,alAla.ai;  Horgon  T.  Stale,  O  Ala.  A 
PfiMT  lo  restrict  Kilb 
A  ilate  law  raatrtoaQK  Iha  tola  of  IntoxkeUnv 


suit  o 


a  the 


ground  that  the  statutes  under  which  the  proceed' 
tnxa  were  bad,  altboug-h  declared  valid  by  the 
highest  court  of  tbe  Blate,  were  In  violation  of  tbe 
Civil  KIghU  Law  and  the  Constitution  of  the  United 
Btates,a  decree  remandldgthe  causa,  as  preaeoUng 
no  federal  queallon,  waa  affirmed  by  a  divided 
ooDTt.   Bcbmldt  V.  Oobb,  118  O.  a.  2%,  ao  L.  ed.  82L 


reBulstlnirorprohlbltlDgthe  lalo  ot  IntuxIcatlnB 
Uquon.  raises  no  question  under  tbe  Constitution 
ot  the  United  Btalea.  Dartemeyei  v.  Iowa,  86  U.  8. 
IS  WalL  LS,  21  L.  ed.  Bes. 

The  right  to  sel)  Intoxicating  Ilqnon  la  not  one  of 
the  prtvilentea  end  Immunities  of  tbe  cltlxens  of  the 
United  Stales,  which,  by  tbe  Fourteentb  Amend- 
ment to  Ibe  United  Statea  OoosCltutlon,  tbe  States 
were  forbidden  to  abridge.    lliUL 

An  Act  to  regulate  the  sale,  giving  away  or  Oth- 
erwise diapoalng  ot  apirltuou*  Uquot*.  doe*  not 
•  L.R.A. 


does  not  Interfere  with  tbe  aale  ot  Imported  Uquor 
In  tbe  cask  or  vcMel  In  wblota  U  waa  Imported. 
Tburiow  V,  HaataobutetU  r  Uceese  Ca*e*"j «  D.  & 

6  How.  NH.  U  L  ed. »«. 

The  application  of  the  Iowa  Coda,  I  UtO,  allowing 
purohasus  <tf  Intoxicating  liquor  Illegally  sold  lo 
recover  tbe  purcbaaa  money  by  action,  lo  a  aum 
where  tbe  vendor  is  a  resident  ot  another  Stata.  la 
not  a  violation  of  the  Constitution  of  the  United 
Btatesss  regulating  or  reatrtotlng  oommwoe  be- 
tween the  State*.    OonnoUyT.  Bout,  n  Iowa,  £S. 

The  Maine  Statute  providing  that  no  aoilon  shall 
lie  for  tbe  price  of  InloileaUng  Uquor  pumhwrrt 
out  ot  the  Btate  tor  asla  within  tbe  State  in  vtoiv- 
tlon  of  law,  la  oonstttuElonaL  fiarrBtC  t.  DeUao 
(Xe.)  S  New  Bng.  Bap.  GU. 

lActJwe  Laai  onutOiidonaL 

Tbe  LeglalBture  has  plenary  powo' over  tbe  mat- 
ter of  licensing  the  trafflo  in  llquoiv,  and  may  to  Its 


begranted.   BcbulbeiTV. Botdeaus,H Was. St. 

An  Act  to  provide  forlloenalng  the  tale  of  Intox- 
loatlng  llqtiors  1*  not  a  bill  to  niae  reveane.  but  an 
ezeroiae  of  (he  police  power  of  the  State,  aiid  mar 
orlgloste  In  either  Bousa.  State  v.  Wright,  U  Or. 
866. 

A  special  license  tax  imposed  by  a  Mr  for  tte 
privilege  of  aetllng  beer  k  not  obnoxlout  to  tba 
Constitution.  Downham  T.  Alaxandila,  IT  C.  8.  Ik 
Wall.  IIB,  IB  !•  ed.  «n 


y  Google 


See  also  33  li.  R.  A.  S13,  339:  47  L.  B.  A.  27S. 


isoa 


Thagkmks  t.  Ghat. 
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Other  ttiu  political,  tl)«t  ire  eujojed  by  cltl- 
sena  aa  pereooa. 

MorsF,  atlTKDshlp,  g  41,  M>.  S8,  W;  fF^tan 
▼.  Oooi,  S9  Md.  10,  11. 

Prom  ibe  time  of  Maffna  Cfiatia  to  the  pm- 
ent  day  it  baa  been  the  law  Ibat  all  roerchaota 
nlicht  have  tfaeir  safe  and  sure  conduct  to  de- 
part out  of  Eagland,  to  come  tnto  England,  to 
tarry  In  and  go  through  Englnnd,  a»  well  by 
laoil  aa  icater,  to  buy  and  tell  without  any 
maDDer  of  evil  Mta  by  the  old  and  rightful 
customa,  except  in  time  of  war. 

See  Mala  Tolta,  2  Burrill,  Law  Diet.; 
Bardnglon,  BtatuLcs,  36-27;  1  Stat,  st  L.  p. 
8,9  Hen.  III.  chap.  80. 

And  even  the  rlgorotia  policy  of  tbe  land 
tenure  of  tbe  commoo  law  was  relaxed  in  favor 
of  alien  mercliants  wbo  were  allowed  lo  have 
leaaea  of  houaea  and  storea  in  the  intereat  of 

8  Kent,  Com.  "61,  R3. 

By  gradual  advances,  the  llliberslity  of  ex- 
dualve  and  dincriminatini;  le^lslalion  has  re- 
tieeted  before  the  ever  advancing  Rud  iucreas- 
Ing  freedom  nf  intercourse  among  tbe  varioaa 
peoples  of  Ibe  world,  until  now  Ihat  relie  of 
leuaailsm,  which  prevented  tbe  alien becOTntng 
a  londed  proprietor,  hasceat^  tociiftt  inUaty- 
land,  and  generally  elsewhere. 

1  Code  rnk.  Qen.  Lawa,  art.  8,  p.  9;  S  Eeni, 
Cora.  •70,  not!  i. 

The  privilege  of  pursuing  an  ordinary  call- 
ing or  trade  opon  terms  of  equality  with  all 
Othera  in  similar  cireum stances,  ia  an  essential 
part  of  tbe  rights  of  liberty  and  property  guar- 
«Dtced  by  tbe  llih  AmeDomeot 


Poadl  T.  AnruylKMUo,  137  U.  S.  884,  83  L. 

ed.  asa. 

No  one  queatlona  the  right  of  every  person 
in  this  country  to  follow  toy  leftitiraaie  biiid- 
ness  or  occupation  be  may  see  fit.  This  Is  a 
privileire  open  alike  lo  everyone. 

Singa-Y.  Statu  mi.)  Bh.  H.  A.  561. 

In  order  to  tbe  piotection  of  the  public 
health,  public  morals  and  the  public  safety, 
tbe  Slate  may  legislate  In  such  matters  as  fall 
within  iLs  jurisdicUon  In  whatever  way  its  beat 
judgment  may  indicate,  unless  Ibelegistarionis 
BO  plainly  unfair  and  unreatonable  that  tbe 
court  cannot  fail  but  perceive  it  lo  be  so.  Then 
the  restiiclion  must  faiL 

Ftioeliv.  Ptrnitylvania.tvpra;  Minvantaf. 
Barber,  IM  U.  ».  81S,  320,  Si  L  ed  458;  Sing*r 
V.  8taU,  kopra. 

Tbe  busioeas  of  aelllng  llqitor.  wbetber  by 
wholeaale  or  retail,  ii  a  legitimate  tiusiness, 
end  so  recognized  by  tbe  Revenue  Svsieni  of 
tbe  United  States,  Ibe  Liceuae  System  of  tlary- 
land,  the  usages  of  the  comoieTciat  world  uul 
tbe  experience  of  mankind. 

Leiey  v.  Hardin,  1S6  D.  S.  110,  84  L.  ed  183; 
opinion  of  Tsuey,  CK.  J.,  f.ieente  Catei,  46  U. 
8.  5  How.  577,  13  L.  ed.  28S;  Lyng  v.  MieM- 
gan.  185  U.  8.  187,  84  L.  ed.  84. 

Auy  person  Is  at  litierty  to  pursue  any  lawful 
calling,  and  to  do  so  In  bis  own  way,  not  en- 
croaching on  tbe  rigbta  of  others. 

Cooley,  Const.  Lim.  6ih  ed.  pp.  744.  745. 

To  aflow  such  an  srbitrary  law  necessarily 
concedes  Ibe  right  of  the  State  to  proscriM 
every  business  and  occupation  aa  far  aa  Ibe 
alien  is  concerned.    This  carriea  with  it  tbe 


The  HtaElBBlppi  Act  of  March  U,  USB,  imposing  a 
taz  ODllceases  orprlvlleErestor  retailing  liquor  oi 
other  occupations.  Is  not  a  violation  of  tbe  Conatf- 
tutlon  Klvlng  to  the  support  of  scbools  moaey  re- 
ceived for  licenses  to  sell  liquors,  the  mooej  derived 
from  a  tax  on  such  Ucenie  or  privlleBs  not  belnx 
monev  received  for  tlw  Uoenie.  Fortwood  v.  Bask- 

«tt.  S4  Miss,  na 

Under  Its  polloe  power,  the  State  mar  prohibit 
the  sale  of  into iloe ting  liquors  without  a  lloense. 
State  V.  Food,  1£  West.  itep.  STl.  88  Ho.  800. 

The  seoilon  ol  the  schodule  to  tbe  Oblo  Constltu- 
tlOD  irblch  provIdM  that  no  liceuae  to  tmlBc  In 
Intoilcatlna  liquors  shell  hereafter  be  granted  In 
theStHle,  butlhe  General  Anembl;  ma;  provide 
Malnst  the  evils  reaultlng  therefroni.  applies  lo  tbe 
Wholeaale  ••  well  as  tbe  retail  trsfllo.  Benlor  v. 
Gatterman,  B  West  Bep.  Ua.  4*  Oblo  Ht.  BOL 

Ttn  Ohio  Aot  taxlDB  the  tiafllo  In  Intoxtcatlns 
Uquors  Is  not  InoonOlot  wllli  the  Oooatltutlon, 
wlifoh  proTldn  that  laws  shall  be  paned  taxlns 
b7  uniform  rule,  or  wtth  the  provision  thstall  lews 
of  a  iienBral  nabue  sball  have  a  unlf  orm  oper»- 


The  bot  that  the  Constltatioo  of  Hlaelsslppl 
•eoognlKB  the  poHcj  Of  general  laws  tor  grKntlns 
licensee  to  sell  liquors  by  devoting  revenues  de- 
dved  from  sueb  eonrcea,  to  the  support  of  oom- 
moil  sebools  oannot  be  held  to  prevent  cbinge  of 
the  oonditlons  rcvogn  lied,  and  does  not  ealablish 
anr  iioUoT  In  respeot  to  suoh  llnnnets  liemon  <r. 
Ferton.  M  MiM.  IBL 

XrfMOI  IcffMnMontuit  uneamfUWbMML 
Tbe  Legislature  poeeesses,  un  der  the  genera]  pow- 
er to  enaet  lawsrelatlDgtopubUo  polloe,  power  to 
•  L.RA. 


pa«  laws  regulating  the  liquor  trafflo  br  retail 
whether  applied  to  the  entire  State,  to  partlculiu' 
counties  or  districts,  or  evenlo  arbitrary  geORTHpb. 
leal  diTlsiODS  of  couatlet.  Creekmore  v.  Com.  II 
Ky.  L.  Rep.  (M. 

Suoh  taws  ate  not  In  oonfllctwlth  srt.  1.  |B.whioh 
declares  that  "all  Inws  of  a  (teneral  nature  sball 
have  a  uniform  operatlOD."  Hartln  v.  Blattnra,  (• 
Iowa,  ZSa. 

Tbe  Local  Option  I«w  of  IBJB.  chap.  UM.  and  the 
Looal  Act  of  1880,  chap.  lOT,  entitled,  "An  Aot  to 
Lay  Out  and  EetcbllHb  a  New  Election  District 
.  .  .  out  of  the  Third  Election  District,"  al- 
though local,  are  public  laws:  and  courts  are  bound 
to  notice  them.  Blggloa  v.  SUte,  1  Cent  Rep,  TM, 
H  Hd.  US. 

LoaA  Option  Lear*. 

Leva  1S74.  chap.  <63,  II.  vrovldlng  for  an  election 
to  be  beld  la  oercaln  counties  to  determine  whether 
Intoxicating  liquors  should  be  publicly  sold  there- 
in. Is  const  Itutlonal.    Fell  V.  Slate,  (1  Hd.  TL 

Tbe  HInourl  Looal  Option  Iaw  of  U8T,  applylnir 

to  all  oountlea  as  a  class,  and  to  all  Inoorpoiatad 

oldea  or  towns  of  J.SUO  Inhabitants  or  over.  Is  not 

a  looal  law.   State  v.  Pond.  U  West.  Bap.  8S8. 03  Mo. 

I  «ce. 

The  Aot  Is  not  Invalid  beoause  it  may  gvlnto 

operation  In  one  county  and  not  In  another,  or  be- 

oaueeapemanean  be  punlsbed  In  one  oouotj  tor 

selllns  liquor  and  not  In  another.    Jhid. 

i>lscr(mlnnllon  futo  lomlftv. 

A  slate  statute  providing  that  no  Mqunr  license 
shall  be  (rranted  eioept  In  Incorporated  ettles  or 
towns,  unless  witb  tbe  consent  of  a  certain  num- 
ber of  freeholders,  la  not  unoanstltuclonal  as  deny- 
ing liquor  dealers  In  oountlea  equnl  proteutlon  of 
tbe  laws,  under  the  Federal  Cooelluilloa.  Dattaa 
Statee  v.  Bonan.  39  Ped.  Uep.  IIT. 


8lc 


Uon  hj  cloajng  the  STenuei  of  hbor  and  trade 
to  tbe  imnilfnaiit,  uid  thiu  drive  blm  out  of 
the  00UDI17  and  defeat  therebj  the  oaturellis- 
tioD  poUcT  of  the  KOTeroment. 

Henrtm^n  v.  J/tu  York,  03  D.  B.  858,  28  L. 
ed.  648. 

The  States  cannot  keep  out  the  entire  cUm 
of  foreign  ImmlcraDts,  aod  deprive  theni  of 
tbe  right  to  hold  lOCiHl  and  commercial  Inter- 
OMine  with  tbe  people  of  the  United  Biaies. 

Chy  Lung  y.  Freeman,  03  U.  H.  27S,  28  L. 

if  the  coDrt  is  able  to  afflnn  Oial  the  legisla- 
tion haa  no  real  or  aubslantial  relation  to  the 
objecta  la  view,  viz.,  tbe  protection  of  tbe 
health,  morals  or  lafetf  of  the  public.  It  Is  lla 
dutr  to  dec'are  it  roid. 

JWJI  t.  Anniyliwiui,  127  TI.  S.  078,  82  L. 


ta.  xoo:  jngur  t.  jum»cu,  uis  u.  b.  doi,  si 
L.ed  210. 

"The  equal  protection  of  the  lawi"  is  the 
pledge  of  the  protection  of  equal  laws,  and  thl* 
pronaloD  of  tbe  14th  Amendment  applies  10 
aliens  reaident  amoog  oa. 

Tide  Wo  v.  BopkfnM,  118  U.  8.  808.  8W.  SO 
L.  ed.  S2Q.  220;  JfifnuMnili:*  A  Bt.  L.  R.  Oo. 
T.  BeOrtBith,  129  D.  S.  20,  82  L.  ed.  680.  See 
B»  POrrtat,  e  Saw;.  840;  Be  Ah  Gkong.  » 
BawT.  461;  Chajmum  t.  Tog  Long,  1  8>wr. 
86;  Baker  t.  FUrilani,  6  Bawy.  670. 


11^  generit  is  not  Koverned  bj 
and  principles  applicable  to 
occupations,  and  that  as  l» 


one  that  being  r 
the  same  rule*  b 

other  trades  and  occupations,  _ 

this   particular   business   no  reaitriclions  c 

he  interposed  to  the  poUoe  power  of  tlw 
State. 


Iowa  Code.  N  UtE8,  lese,  vhlob  limit  the  gMag  of 
Haeaaei  to  lell  and  buj  InlozloatinK  Uguois  to  i 
tain  olaasee  at  citlzena  for  certain  purpoaee.  do 
Ttolate  the  Fadaral  Oonatltudoo,  aa  depriving  ib« 
dtliens  of  the  aevera]  States  ol  tbe  prlvUeaes  and 
hnmanltleBKlTeDto  tlieoltlBraiaof  Iowa.  KohnT. 
Ilalcbor,  n  Fed.  Bep.  4S8. 

SMt  may  maks,  mam^advrt   tmS  traSIt  to  a 
criminal  offentt. 

A  state  nia7  declare  that  anr  plaoe  maintained 
far  the  Illegal  mnnufiiature  and  nle  of  llquora  abaU 
Im  deenwd  a  oommon  nulaaooe,  and  abated,  and  at 
the  same  Ume  provide  for  the  iodlolinent  and  trial 
or  the  oirender.  Muffler  v.  Kanaas,  I!8  U.  B.  <B8, 81 
I..ed.2aEL 

Prooeedlntm  In  equity  for  tbe  purpoees  Indicated 
In  Kan.  Act  ISSh  IIS.  aa  to  abatement  of  Uquor 
nulaanoea,  are  not  InconaisteDt  vlth  due  prooeea  of 
law.    BHiL 

A  pnvtalon  that  In  proeecutloii  for  ntalntalnhis 
a  liquor  nutaance,  bf  lodlotmentorotherwiae,  tbe 
Btate  need  not.  In  the  first  InstaDce.  prove  that  de- 
fendant haa  not  a  permit  required  bj  the  Otate^ 
doea  not  deprive  him  of  the  pregumpUon  of  Inno- 
cence.   IMH, 

Aot  May  SI,  IBM.  1 1^  problbltloK  saJee  of  IntOSl- 
eatiiiK  llqiioni.  iBnotrcpuenimtto  State  Const.,  art. 
L 1 10.  whiob  declare*  that  In  all  criminal  pmaacu- 
tlona  the  accused .  shall  be  Informed  of  the  nature 
and  catue  of  the  aoouaaUon.  Btate  v.  Kane,  S 
Haw  Eag.  Rep.  118,  U  E.  L  BH. 

PrOhtbBorv  Latin  are  constUuHonoL 

A  state  law  prohlbltlns  the  mauulacture  and  sale 
Of  Intoiloallnc  llquoni  is  not  lepusnont  to  the 
Constitution  of  tbe  tJalted  Btatea.  Foster  v. 
Eanns.  lUU.  B.a».SaL.ed.eM:  BoitOD  Beer  do. 
T.  MBBBBchusetta,  97  IT.  B.  IS,  H  K  ed.  Sn. 

Buoh  IswK,  whether  enacted  by  ConKrees  for  op- 
eniUuo  In  tbe  Territories,  or  by  the  Btates,  are 
police  refpilntions  eetabllsbed  br  tbe  law-mBklar 
power  for  the  ebatemeut  and  prevention  of  In- 
temperance.  United  Btatea  v.  Helaon,  tV  mod.  Kep. 
tat. 

A  stale  law  problbltlDg  themanufaotuieof  fn- 
toilcatins  liquors  within  Its  limits,  to  be  theresold 
or  bartered  for  general  use  as  a  bevengre,  does  not 
ceocsiaril)'  Infringe  anr  rl^ht,  prlvUeae  or  Im- 
muiillr  secured  by  the  Constitution  of  tbe  United 
States.    Hurler  v.  Kauau,  128  (J.  &  aS8,  81  U  ad. 


m. 
flLR-A. 


The  Eanaaa  Prohibition  Imw  M  not  unoonatttn- 
Uonal  aaabridfflnr  the  prlvDagee  or  Immunltlea  of 
omaena,  or  aa  depriving  bdj  person  of  life,  Ubertj 
orpropertr  without  due  proeess  of  taw.   IHd. 

The  inode  of  protalblUnf.  nndv  peoalttea,  the 
sale  and  keeping  for  sale  of  Intoxlaatlns  Uquon 
without  Uoenae.  Is  wbaay  wttliln  the  diaeietloa  of 
Btate Legiilaturea.  Oarne;v.Iowa  ("UoeiiaaTai 
Oaaes"!  TZ  D.  8.  B  Wall.  48D,  IB  L.  ed.  STS. 

nie  laws  of  Maanohusetts  on  this  Buhjeet  ate  DM 
In  confllot  with  the  Ooostltutfaai  of  the  Dnlted 
stattt.  nua. 

Bale  of  home-made  Hqnois,  or  Uqnon  tn  aeoond 
hands,  within  a  State,  Is  subjeot  exolmtvelj  t* 
state  control.   BtVL 

Tbe  Qeneral  Aasemlilr  had  power  before  Ae 
amendment,  not  onl7  to  prohibit  the  sale  of  tnioxl- 
oaUng  llquon  for  a  bevmge.  bat  also  to  reebrlot 

and  regulate  thelr«le  for  other  porpi —  '~ 

V.  Kane,  I  New  big.  Bep.  148,  U  B.  L  M 


eating  liquoia  la  not  Invalid  as  a  rntnlatloD  at 
oommerce  becanae  tt  does  not  except  from  Ita  op- 
eration liquors  maoufaotured  for  export.  Kldd 
V.  Fearaon,  US  n.  B.  1. 38  L.  ed.  8IIL 

A  statute  which  probtblta  the  manntaetme  of 
Intoxloatlng  liquor  for  exportation  from  the  State 
la  not  Invalid  as  being  Id  conflict  wtth  the  exclu- 
alve  constttutloDBl  right  of  CoDgreea  to  regulate 
commerce  among  the  States.  Pcerson  *.  Interna- 
tional DlstlUer;.  7X  Iowa,  84S.  See  nnCel  to  State  t. 
Fulker  {Kan.)  T  L.  B.  A.  1S8;  Stato  v.  Oeedeo  Uowa) 
IL.B.A.aB. 

Specfol  tozoHon  (^  tm^  net  MioonitlfHttoiuiL 
A  Btate  Aot  Imposing  a  tax  of  flfly  eenta  per 
gallon  on  all  rplrltuoua  ilquon  brought  lute  a 
State laooneUtuUonal,  where  the  aame  tax  lala^ 
poaedon  llquonmanutaatui«dlntba8tata.  Htai- 
son  V.  Lett,  T6  U.  &  8  WalL  U8.UL.ed.  387. 

A  state  law  which  Impoaaa  a  epeottto  tax  on  pai> 
sons  engaged  In  the  bualnna  ef  seUlog  llqacn  at 
wholesale,  or  of  soUdtlngcwiaklncordersfomc* 
Uquoib,  to  be  shipped  Into  the  SUite  from  idaces 
out  of  the  Slate,  not  havbut  their  prlnolpal  place 
of  tmaloeas  in  the  Blata,  without  ImpocinK  a  Uka 
tax  on  pereona  engaged  In  the  like  bualneM  In  ivf- 
erenoe  to  Uquora  manufaotured  In  the  State,  la  dd- 
oonatitutloaal  and  void. '  Walling  v.  Mm»Hff..,  us 
D.  a.  MB, »  L.  ed.  CBL 

A  law  aubsequently  laianl.  Impoalng  a  Kreatsr 
lax  upon  all  persona  engaged  In  tbe  bnalnaB  of 
■nanufaoturlng  or  aclliug  liquors  lo  the  State,  dots 
not  have  the  effect  of  deveetiug  ibe  flist  law  of  ll« 
objpctlotuble  ohanwter.  Ibtd,  Bee  generallir  aol* 
to  Btate  V.  Oreeden  Oowa)  T  L.  IL  A.  ae. 


Ihaohmsb  t.  Gkat. 


Bat  tn  W<aingY.  MMigan.  IIS  U.  8.  US.  89 
Jj.ed.  iOiiMugierv.  Kania*,  liSXJ.  8.023,81 
Jj.  ed.  206:  Kxdd  v.  Pearion.  138  U.  8. 1,  SaL. 
Cd.  846;  Leity  v.  iforfin,  185  U.  8. 100. 84  L.ed. 
138,  and  Z^o  t.  Midiigan.  180  U.  8.  161.  84 
Ii.ed.  150.— all  cases  Involvitig  the  regalatloQ  of 
tbe  liquor  Irafflc,  no  iDlimaiioa  of  this  descrip- 
UoD  is  ihrovD  DuL 

Meim.  Wllll»m  8.  "Brjmia,  Jr„  and  P«> 
t«r  J,  Campbttll,  for  appellee; 

Wlieaefet  an  occupAlion  Is  of  lucb  a  oatnre 
that  It  will  be  dangeroua  or  deleterioiu  unless 
brougbt  nnder  the  control  and  supervision  of 
tbe  goveramenl,  the  case  falls  nlthm  the  police 
power;  and  no  one  caxt  be  prejudiced  bj  the 
grant  of  an  excluslTe  ptivilege,  becauae  everj- 
one  ma  J  be  debarred. 

%  Hare.  ConsL  L.  779. 

That  tbe  liquor  traffic  Is  the  one  of  thoMcall- 
Inm  which  axe  pre-eminently  within  the  cen- 
tred of  the  police  po.wer  b  settled  beyond  all 
leasooable  controserey. 

Metropolitan  Boara  ofBxeiier,  Barrie,  84 
H.  Y.  657;  MvqUt  t.  Kantat,  138  0.  8.  65T, 
81  L.  ed.  SUB;  Kidd  v.  PearKn,  13S  U.  8.  1,  82 
L.  ed.  84S;  Barlemq/0-  v.  Towt,  80  IT.  8.  18 
fTall.  139.  SI  L.  ed.  930;  Botton  Beer  Oo.  t. 
MauacliatetU,  07  U.  8.  20,  88.  31  L.  ed.  989, 
992;  lAtmm  Ctuei,  46  0.  S.  6  How.  SOI,  13  L. 
«d.  366. 

What  can  be  dented  to  all  may  be  granted 
excludvely  to  a  few. 

Slaiig/.ter-ff(ntte  Data.  88  U.  8.  16  Wall.  SO, 
SI  L.  ed.  894;  U  Clair -n.  DaMnptTt  18  Iowa, 
SlO;  Nev  Orleaiit  Gat  Light  Go.  t.  LouitCajia 
L.  SB.  P.  A  Mfg.  Cn.  IIB  U.  8.  650,  39  L. 
ed.  GTS;  Bridgt  Proorietart  v.  Hoboken  L.  A  I. 
Co.  68  U.  8.  1  Wall.  116,  17  L.  ed.  B71;  The 
Bino^mlon  Bridge.  70  U.  8.  8  Wall.  07,  19  L. 
ed.  187;  Oreteent  (Xty  Qatligkt  Go.  t.  Nao  Or- 
Uam  Oatlieht  6b.  37  La.  -Ann.  138. 

Laws  restricting  the  right  of  dealing  In  In- 
toxlcaiing  liquor  to  certain  clasaea  of  persona 
have  been  frequently  upheld. 

Intttiealiag  lAquor  Catet,  35  Kan.  760; 
Blair  r.  KilpatrieK.  40  In±  81.t;  Be  Bath,  82 
Iowa,  2S3;  heein  v.  BeU,  TO  Hd.  353. 

There  are  many  rBBeB  in  the  pourts  which  II- 
lusirate  tbe  power  of  the  Legislaturetoresirlct 
callings  which  are  of  a  quasi  public  nature, 
and  which,  if  not  restricted,  mieht,  in  tbe 
judgment  of  the  Legislature.  Injutlously  affect 
tbe  public  health,  the  public  morals  or  Ui( 
public  safety. 

Re  Af^ieation  of  Tayhr,  49  Md.  38;  Brad 
mZJ  v.  lUinoit,  88  U.  H.  16  Wall.  180, 21 L.  ed. 
449;  PoaeU  w.  Penjuylitania,  127  U.  8.  686,  8i 
L  ed.  26T;  1  Hare.  Const.  L.  618. 

Tbe  rigiit  to  sell  inloxicallDg  liquors  Is  not 
one  of  tbe  prlTileges  and  immunities  of  dti- 
lens  of  the  UniieiJ  Btales,  which,  by  tbe  Four- 
teenth Amendment,  the  States  axe  forbidden  to 
•bridge. 

Bartemeyer  t.  Iowa.  60  U.  S.  18  Wall.  129, 
21  L.  ed.  929;  Cm-f^  y.  QrryeU  4  Wash.  C. 
Cl.  871;  Vr.  Juitiee  Curtis,  in  the  Dred  Beott 
Com,  60  U.  8.  19  How.  B80,  IS  L.  ed.  778. 

Brran,  J.,  delivered  the  opinion  of  tlie 

Tbe  Act  of  1890,  chap.  848,  prescribed  _ 
new  aystem  for  the  regulation  of  tbe  sale  of 
tntoxicAting  liquora  To  the  City  of  Bait)- 
9L.R.A. 


A  board  was  established  consisting 
of  three  coramlsaiooets,  invested  with  thai 
rower  of  granting  license  to  sell  these  liquora. 
ly  retail.  Everyone  applying  for  such  11- 
ense  was  obliged  to  Qlebls  petition  withj 
tbe  board,  setting  forth  a  number  of  state- 
ment«  tending  to  show  that  he  wu  a  fit  pw- 
son  to  be  licensed. 

It  was  requited  to  be  verified  by  his  owu/ 
affidavit,  and  also  to  be  sustained  by  a  cer- 
tiOcat«  of  at  least  t«a  respectable  persons, 
declaring  that  they  wew  acquainted  with 
the  petitioner,  and  they  had  good  reason  ta 
believe  that  all  tbe  atatements  of  the  peti' 
tion  were  true,  and  that  they  therefore  prayed 


the  city ;  and  also  for  the  public  heSTing  of 
the  petition  of  other  persons  in  favor  of 
granting  tbe  license,  and  also  remonstrancea 
against  granting  It.  It  was  further  provided 
that  licenses  to  sell  by  retail  should  be 
granted  only  to  citizens  of  the  United  State» 
of  temperate  habits  and  good  moral  charac- 
ter. A  number  of  other  regulations  were 
mode  which  it  Is  not  now  necessary  to  state ; 
but  they  all  show  extreme  and  anxious  so- 
licitude on  the  part  of  the  Legislature  t» 
diminish  the  evils  arising  from  ue  excessive 
use  of  ardent  spirits.  If  the  commissioners 
should  grant  the  license,  the  applicant  wa» 
required  to  pay  to  the  Clerk  of  the  Court  ol 
Common  Fleas  (350;  and  thereupon  it  be- 
came the  duty  of  the  said  Clerk  to  issue  it. 

Trageaser,  a  native  of  Prussia,  and  not  a 
naturalized  citizen  of  the  United  States,  In- 
stituted thia  proceeding  for  the  purpoae  of 


Statute  was  paased.  He  accordingly  applied 
to  John  T.  Gray,  the  Clerk  of  the  Court  of 
Common  Pleas,  for  a  license  to  sell  spiritu- 
ous liquors  by  retail ;  and  offered  to  pay  hint 
the  sum  of  (50,  which  was  the  license  feA 
under  the  former  law.    The  Clerk  refused  ti 


Issue  the  license,  and  thereupon  Tragesser 
filed  a  petition  in  Baltimore  City  Court,  for 
a  writ  of  mandamus  to  compel  the  Issue. 
After  answer  and  demurrer  thereto,  the  City 
Court  dismissed  his  petition.  The  case  fa 
brought  to  this  court  by  petition  in  the  nat- 
ure of  a  writ  of  error,  and  the  sole  question 
presented  is,  whether  the  Statute  is  a  valid 
and  constitutional  enactment.  Under  every 
system  of  government,  there  must  be  power 
In  some  of  its  departinents  to  provide  for 
the  regulation  of  the  internal  affairs  of  th» 
State.  Public  morals,  public  health,  public 
order,  peace  and  tranquillity  are  objects  of 
cardinal  importance  to  the  well-being  of 
society.  Without  the  power  to  protect  and 
preserve  these  interests,  civilized  eovemment 
could  not  exist.  The  limit  and  extent  of 
this  power  are  somewhat  vague  and  unde- 
fined. 

Private  Interests  are  frequently  found  Id 
opposition  to  Uie   public  good,    and  ( 

mA-.      «1n,.>.tlAfHi      futnn*     In     nrK^f-k     ll      mill 


•ettl«  with  justice  their  conflicting  preten- 
tions. But  It  it  notuecessarr  to  decide  such 
Suestions  unti)  they  arise.  The  merits  of 
le  present  controrersj  will  be  ascertained 
liy  the  application  of  sound  principles  under 
the  guidance  of  authoritative  Eidjudi  cat  ions. 
Theliabit  of  druckennesa.  and  the  evils  at- 
tendant upon  it,  have  always  received  a  con- 
elderable  degree  of  atMntion  from  the  law- 
making  power.  And  when  we  consider  the 
povert]^,  misery,  ruin  and  wretchedness 
which  intoxication  entaila  upon  its  unhappy 
Tictims ;  and  the  unspeakable  woes  which 
must  be  endured  by  helpless  and  innocent 
beings  dependent  upon  them ;  and  also  the 
frequent  crimes  and  disorders   produced  by 


imperatively  demands  it.  It  isaduty  which 
the  Legislature  cannot  evade.  Their  power 
-over  ttie  whole  subject  under  the  Constitu. 
tion  of  this  Btate  cannot  at  this  day  be  ques- 
tioned. They  may  prnhibit  the  sale  of 
■spirituous  liquors  entirely  if  they  see  fit  to 
-do  so ;  or  they  may  restrict  it  in  any  manner 
which  Uielr  discrclion  may  dictate.  No  one 
-can  claim  aa  a  right  the  puwerto  sell,  either 
at  on^  time,  or  at  any  place,  or  in  any 
quantity. 

If  be  is  allowed  to  sell  under  any  circum- 
atances  it  la  simply  by  the  free  permission 
of  Uie  Legislature,  and  on  such  terms  as  it 
sees  Bt  to  impose.  In  the  law  which  we  are 
now  considering  the  Legislature  hedged 
around  this  traffic  with  such  safeguards  as 
were  deemed  advisable  for  the  purpose  of 
protecting  the  public  Interest.  It  waa  an 
effort  to  restrict  the  licenses  to  such  peroons 
«s  would  not  abuse  the  privilege  conferred. 
To  this  cud  tlie  applicant  was  required  to  es- 
tablish his  fitness  for  the  privilege  by  abun- 
dant testimonv,  and  to  promise  unaer  oath 
that  he  would  not  permit  on  his  premises 
certain  violationa  of  the  law,  which  have 
frequently  been  associated  with  the  traffic, 
and  which  have  caused  great  scandal,  Im- 
morality and  disorder.  Aud  by  section  OSS 
J  it  wss  enacted  that  the  license  should  tie 
refused  in  all  cases,  "whenever,  in  the  opin- 
ion of  tbe  said  tward,  such  license  is  not  nec- 
essary for  the  accommodation  of  the  public, 
■or  the  petitioner  or  petitioners  is  or  are  not 
flt  persons  to  whom  such  license  should  be 
^nted ;  and  if  sutllcient  cause  shall  at  any 
time  be  shown  or  proof  be  made  to  the  said 
board  that  Ihe  party  licensed  was  guilty  of 
Any  fraud  in  procuring  such  license,  or  has 
violated  any  law  of  the  9tat«  relating  to  the 
«ales  of  intoxicating  litjuor,  the  said  board 
shall,  aft«r  giving  notice  to  the  person  so 
licensed,  revoke  said  license  ;  and  the  crim- 
inal court  of  Uie  citv  may  in  like  manner 
■revoke  said  license  «  the  party  should  be 
-convicted  before  it  of  any  such  violation." 

It  was  thought  proper  to  confine  Uie  li- 
censes to  citizens  of  the  United  States  of 
temperate  habitfl  and  good  moral  character. 
The  privilege  is  very  liable  to  tie  abused, 
■and  abuses  would  produce  great  public  det- 
Timent.  It  therefore  seemed  wise  to  tlie 
Legislature  to  confer  it  only  on  those  who, 
«  L.  R  i. 


being  natives  of  the  countrr,  mfgbt  reason- 
ably be  supposed  to  liave  *  regard  tor  iu 
welfare:  or  who,  not  being  natives,  bad, 
as  required  by  the  Naturalization  Law, 
proven  by  creditable  testimony  before  a  court 
of  justice    that   they   were   attaclied   to   ths 

Srincipies  of  the  Constitution  of  U>e  United 
tatea,  and  were  well  diapoeed  to  their  good 
order  and  happineaa.  It  waa  certainly  Uia 
function  of  the  law-making  department  to 
exercise  Its  judgment  on  this  question,  and 
this  court  has  no  right  to  criticize  its  conclu- 
sion. We  do  not  think  that  tJiis  law  is,  in 
any  manner.  In  conflict  with  the  Coiutitution 
of  this  State. 

We  regard  it  aa  Included  "in  that  Immenn 
mass  of  legislation  which  embraces  every- 
thing within  the  territory  of  a  State,  not 
surrendered  to  the  general  governments* 
OibboTiM  V.  Ogden,  23  U.  S.  9  Wheat.  803  [6 
L.  ed  71]. 

It  has  l>een  uniformly  held  In  all  court* 
that  no  clause  in  the  Federal  Constitution 
interferes  wiOi  the  power  of  the  States  to 
promote  and  protect  Uie  public  health,  peace, 
morals  and  good  order  within  their  respect- 
ive limits. 

In  Kxdd  V.  Peanon.  laS  U.  S.  1  (82  L. 
ed.  846],  the  Supreme  Court  decided  ihiit  a 
Btate  has  the  right  lo  prohibit  or  restrict  the 
manufacture  of  intoxicating  liquors  wiihin 
its  limits,  to  prohibit  all  sale  and  Irafflc  in 
Ibem,  and  to  Inflict  oena  I  ties  for  auch  manu- 
facture and  sale.  We  quote  a  passage  relat- 
ing to  the  manufacture,  and  necessun  ly  it  is 
equally  applicable  in  sales:  "We  have 
seen  that  whether  a  State,  in  the  exercise  of 
its  undisputed  power  of  local  administralioo, 
can  enact  a  statute  prohibiting  within  its 
limits  the  manufacture  of  intoxicating  liq- 
uors, except  for  certain  purposes,  is  not  any 
longer  an  open  question  I>efore  this  court. 
And  It  was  further  said  that  this  power  of 
local  administration,  usually  called  the 
police  power,  waa  as  broad  and  plenary  as 
Uie  taxing  power. 

It  is,  however,  maintained  by  the  appellant 
that  although  this  Statute  was  passed  appsr- 
ently  for  the  purpose  of  exercising  this 
power,  yet  it  Is  In  conflict  with  the  Hih 
Amendment,  because  it  denies  to  persons, 
not  citizens  of  the  United  States,  the  right 
to  obtain  licenses  to  retail  liquor,  and  tlierebj 
makes  an  unconstitutional  discrimination 
against  them.  The  section  of  tlie  Amend- 
ment, supposed  to  lie  involved,  is  in  theM 
words :  "No  State  shall  make  or  enforce  «ny 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  Sliites; 
nor  shall  any  Stale  deprive  any  person  at 
life,  lil)erty  or  property  without  due  proc*M 
of  law ;   nor  deny  to  any  petson   within  iU 

iurisdiction  the  equal  protection  of  the  laws.' 
t  cannot  be  said  that  any  man,  alien  or 
citizen,  has  a  natural  right  to  retail  intoxi- 
cating liquor.  According  to  BarUmeyer  v, 
/cm.  85  tJ.  8.  18  Wall.  120  [21  L.  ed.  BSHl. 
it  Is  not  one  of  the  privileges  and  Immunl- 
ties  of  citizens  of  the  United  States. 

In  Mugler  v.  Kanm.  12S  U.  S.  623  [81  L. 
ed.  206],  it  was  said  that  'such  a  right  did 
not  inhere  In  citizenship,"  and  that  it  could 
not  be  Mid  that  government  interfered  witb. 


«r  [mpftfred  anyone's  constltuttonal  rt^htB  of 
liberty  or  property,  when  It  probibited  tbe 
niBDufacture  ftod  ule  of  intoxicating  drinki. 
And  it  wss  beld  tbat  this  prohibition  might 
be  m&de  although  it  would  destroy,  or 
greatly  dlmlDlBb,  the  value  of  manufactorieH, 
which  had  been  erected  when  It  was  lawful 
to  engage  in  such  bnsliieaa. 

In  Kidd  V.  FMnon.  lupra,  »  Statute  of  Iowa 
pTohiDited  the  manufacture  or  tale  of  intoii- 
-cating  liquors  except  for  mechanical,  medi- 
■«al,  culinary  and  sacramental  purposes;  but 
«ny  citinen  of  tbe  State  was  permitted  to 
manufacture  or  buy  and  aell  for  these  pur- 
poaea,  except  hotfl-keepcrs,  keepers  of  saloons 
and  eatiug-bouBea,  grocery  keepers  and  con- 
fectioner. 

The  Supreme  Court  decided  that  the  Statute 
idid  not  In  any  way  contravene  any  provision 
«f  the  14th  Amendment.  We  see  that  the 
prfvilege  granted  was  confined  to  citizens  of 
-the  State,  and  that  there  wasadiscrimination 
against  tlve  clasaes  of  these  citizens.  But 
in  truth  the  valid  eierclae  of  tbe  police 
power  does  not  depend  on  any  question  of 
discrimination  for  or  against  particular  per- 
sons or  classes  of  persons.  It  is  confided  to 
the  wisdom  of  the  Legislature  to  make  such 
application  of  It  aa  the  public  welfare  may 
require.  In  the  case  of  occupations  which 
may  become  injurious  to  the  community. 
they  may  prohibit  them  altogether ;  or  they 
may  permit  them  only  In  Certain  localities, 
and  on  certain  terms  and  under  certain  re- 
etrictloDS:  or  they  may  grant  the  privilege 
«f  puisufng  them  to  some  persons  and  deny 
it  to  others.  Individual  Interests  are  not  at 
all  considered  fn  the  exerdae  of  this  power. 
*rhey  must  yield  when  they  are  fn  opposition 
to  the  public  good.  And  the  Legislature  is 
1o  determine  what  measure' will  best  promote 
the  public  good  In  dealingwlth  these  matters. 
In  Mugler  v.  Eaiuat  it  was  said  that  it  was 
not  to  be  supposed  tliat  tbe  Fourteenth 
Amendment  was  Intended  to  impose  restraints 
-on  tbeexeiciae  ol  iJie  police  power  by  the 
States. 

It  was  also  (aid  that  a  State  could  not  by 
any  contract  limit  Its  exercise  of  tbls  power 
where  the  public  health  and  the  public 
morals  would  be  prejudiced ;  and  a  case  was 
cited  with  approval  \8lon«  v.  Mimitippi.  101 
U.  S.  814  [2fi  L.  ed.  1079]),  where  a  charter 
to  conduct  a  lottery  had  Iwen  granted  to  a 
private  corporation  for  a  large  moneyed  con- 
•ideration,  and  was  afterwai^s  repealed,  and 
tbe  repeal  was  sustained  as  within  the  police 
power  of  the  State.  And  In  the  same  case 
the  court  stated  with  great  emphasis  the  ne- 
cessity of  uphnldlne  state  police  regulations, 
which  were  enacte»f  !n  good  faith,  and  which 
had  appropriate  and  direct  connection  with 
the  protection  to  life,  health  and  property 
wliicli  each  State  owes  to  its  citizens.  And 
in  tills  case,  and  subseiiuently  In  Pomtll  v, 
Penntylnania,  137  U.  S.  6B4  [32  L.  ed.  358], 
it  was  shown  that  a  statute  enacted  in  good 
faith  for  the  exercise  of  tbe  police  power 
oould  not  be  regarded  as  repugnant  to  the 
14th  Amendment,  unless  it  oaB  no  real  or 
substantial  relation  to  the  objects  of  such 
power.  In  the  Slnughter-Ebuie  Catdt,  S3  U. 
ti.  16  Wall.  86  [SI  L.  ed.  8IM1.  it  was  beld 
«  L.  R.  A. 
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that  in  tbe  exercise  of  the  poltct  power,  tlM 
Staiv  of  Louisiana  could  lawfully  grant  to  a 
single  corporation  for  twcntv-flve  years  tbe 
exclusive  privilege  of  maintaining  slaughter- 
houses in  a  district  of  country  containing 
more  than  1,100  square  milea,  and  including 
the  City  of  New  Orleans.  The  trade  of  a 
butcher,  though  of  great  utility  and  neces- 
sity,  is  liable  under  some  circumstances  to 
iniure  the  public  health  and  was  therefora 
subject  to  this  sort  of  legislation. 

Tnere  are  cases,  unquestionably,  In  wbtcb 
d  I  scrim  I  nations  against  particular  persona, 
or  classes  of  persons,  would  be  unlawful. 
They  are  indicated  in  BwtU  v.  Pennnj/lDania, 
and  In  many  other  cases,  especially  la  the 
cases  affecting  the  legislation  of  California 
on  the  subject  of  the  Chinese.  It  is  held 
that  evervone  has  a  right  to  pursue  an  ordi- 
nary calling  on  terms  of  equality  with  all 
other  persons  in  similar  circumstances;  that 
is,  a  calling  not  in  any  way  injurious  to 
the  community,  or  likely  to  become  so.  Th« 
court  did  not.  In  I'oatli  v.  Penntglcania,  re> 

fard  the  making  of  oleomargarine  as  an  or- 
inary  business;  nor  in  JftG'iA«j(  V.  Virginia, 
18S  if.  S.  713  [S4  L.  ed.  S19],  was  tbe  trafflo 
in  anient  spirita  so  regarded. 

In  Uie  Chinese  cases,  fit  ParmU,  6  Sawy. 
349 ;  iiK  ..4A  G/untg.  6  Sawy.  451  ;  Viek  W» 
V.  Sopkint.  118  U.  S.  85(1  [80  L.  ed.  230], 
— .{he  legislation  in  question  was  directed 
against  the  Chinese,  and  was  Inteniled  to 
prevent  them  from  earning  a  livetiiiood  by 
their  own  labor;  or,  at  least,  to  Impede  and 
embarrass  them  as  much  as  poesllile  in  llielr 
efforts  to  do  so.  This  was  moat  clearly  evi- 
dent, not  only  from  the  Statute  and  onlinances 
themselves,  but  from  the  article  in  the  Con- 
stitution of  California  under  which  tbey 
were  framed. 

This  article  (19th>  wasentltled  "Chinese,* 
and  it  provided  that  no  corporation  should 
employ,  directly  or  indirectly,  in  any  capac- 
ity, any  Chinese  or  Hongolians;  that  no 
Chinese  should  be  employed  on  any  state, 
countv,  municipal  or  other  work,  except  in 
punishment  for  crime ;  it  declared  that  the 
presence  of  foreigners  ineligible  to  become 
citizens  (meaning  tbe  Chinese)  was  dangerous 
to  the  well-being  of  tbe  State ;  and  the  Ler- 
lalature  were  directed  to  discoum^  their 
Immigration  by  all  meana  within  their 
power;  and  were  also  directed  to  delegate 
all  necessary  power  to  the  incorporated  cfties 
and  towns  of  the  State,  for  the  removal  of 
Chinese  beyond  their  limits,  or  for  their 
location  within  prescribed  portions  of  thiise 
limits ;  and  were  also  directed  to  provide  the 
necessary  legislation  to  prohibit  the  intro- 
duction of  Chinese  Into  the  State.  One  of 
the  judf>cs  In  Parrotft  Out  said  of  this  arti- 
cle; "It  is  in  open  and  seemingly  contempt- 
uous violation  of  the  provisions  of  the  treaty 
which  give  to  tbe  Chinese  the  right  to  rcsltie 
here  with  all  the  privileges.  Immunities  and 
exemptions  of  the  most  favored  nation.  It 
la,  In  fact,  but  one,  and  the  latest,  of  a  series 
of  enactments  designed  to  kocomplish  the 
same  end. "    6  Sawy.  809. 

It  was  apparent  to  the  courts  which  decided 
these  CBSea,  that  although  the  Statutes  and 
ordinances  In  question  were  in  the  form  and 

ro 


NcBitAau  Bdpmiu  Codbt. 


ZCOT^ 


fHhloo  of  police  rsgnlatltnis,  y«t  Id  tealliy, ; 
In  Bubatance  and  in  effect  they  were  enact- 
ments to  take  Bwav  Irom  the  Chineaa  the  right 
to  labor  for  a  HTiog. 

They  Btruck  at  tboM  Inalienable  rlrhta 
which  belong  to  human  beingB  at  all  tune* 
and  in  all  places.  The;  dented  them  the 
equal  protection  of  the  lawB.  in  particular 
essential  to  tbeir  means  of  existenoe.  Their 
evident  effect  and  i>i]rpoee  were  to  accom- 
plish an  unconstitutional  result;  and  there- 
fore they  were  necessarilj  declared  to  be 
void,  "oie  Statute  now  before  us  oppresses 
00  one  and  was  ioteDdod  to  oppress  no  one. 
It  does  not  take  from  an;  man  a  Bolitai^ 
right,  privilege  or  immunitj.  It  subjects 
no  one  to  penalties  for  Its  Ttolation,  wnich 
ai«  not  imposed  equally  on  all  offenders.  It 
does  not,  ft  is  true,  make  an  equal  partition 
of  the  privilege  of  liquor  selling  among  all 
classes  of  persons.  But  there  is  no  warrant 
for  supposing  that  legislative  control  over 
this  tramc  must  conform  to  any  Buch  Btand- 
fljd.  It  U  not  crippled  by  any  such  restraint. 
It  overrides  all  private  interests,  and  em- 
braces all  means  which  are  necessary  and 
proper  to  protect  the  public  from  evils  con- 
nected with  the  subject.  Assuredly  the  Su- 
rireme  Court  did  not  consider  this  control  as 
imited  by  the  necessity  of  making  an  equal 
distribution  of  favors,  when  it  said  In  speak- 
ing of  the  trade  in  liquor  and  Its  conse- 
quence : 

"The  police  power,  which  Is  exclusively  In 
the  Stales.  Ib  alone  competent  to  the  correc- 
tion of  these  great  evils,  and  all  measures 
of  restraint  or  prohibition  necessary  to  effect 
the  purpose  are  within  the  scope  of  that 
authority."  MugUr  ▼  Kantat,  123  H.  B. 
eSQ  [81  L.  ed.  209]. 

Nor  is  any  such  limitation  consistent 
with  the  decisions  In  Stirru  v.  Mimttippi, 
101  U.  B.  814  [SS  L.  ed.  1070)  ;  Boeton  Beer 
Co.  T.  MoMnehTiirlU,  97  D.  8.  25  [S4  L.  ed. 
•89],  »ad  y(n-th>Mttei^  Fertiliang  Ga.  v.  Et/de 
Park.  VJ  U.  B.  6C0  [24  L.  ed.  1036]. 

In  one  of  these  cases  a  franchise  which  had 
been  purciuised  from  the  State  was  taken 
away  from  the  purcliaser  witliout  compensa- 


tion to  him,  Iiecanae  It  was  conaideied  by 
the  Legislature  to  be  hoitful  to  the  public 
morals.  In  the  other  two  cases,  by  the  exer- 
tion of  the  police  power,  pniiierty  of  vstt 
rendered   valueless,  atthongfa  it 


a  single  (Mrporatiou,  and  against  e  ,  .  _ 
else  solely  because  the  protection  of  tha 
public  be^th  was  Involved. 

It  has  been  maintained  that  the  appellant 
(Trageseet)  hasri^hta  under  existing  treaties 
which  have  been  infringed  by  the  denial  of 
licenses  to  aliens.  Our  opinion  on  this  ques- 
tion haabeen  sufficiently  indicated,  buta  fer 
more  words  may  be  added.  If  we  assume, 
for  the  sake  of  the  argument,  that  Trageiser 
has  under  treaties  every  rlfht  which  a  ciU- 
zen  could  liave,  the  answer  is  that  no  cltiren 
of  the  United  States  can  complain  Iiecause  » 
police  regulation  denies  him  the  privilege 
of  selling  liquor,  even  if  the  privilege  is 
granted  to  other  citizens.  We  are  unable  to 
conceive  that  anyone,  citizen  or  alien,  can 
acquire  rights  which  could  In  any  way  con- 
trol, impair,  impede,  limit  or  diminish  tb« 
police  power  of  a  Stale.  Such  power  i« 
original,  inherent  and  exclusive ;  It  has  never 
been  Burrendered  to  the  general  government, 
and  never  can  be  surrendered,  without  im- 
periling the  existence  of  civil  society. 

The  Act  of  Assembly  involved  in  this  con- 
troversy being  in  our  opinion.  In  all  respects, 
a  valid  law,  it  is  perhaps  unnecessary  U>  say 
anything  more;  but  we  will  observe  tha^ 
even  if  the  clause  relating  to  aliens  were  un- 
constltuCiooal,  the  other  portions  of  Ui» 
Statute  would  not  be  affected.     Aliens  could 

retail  liquor  without  the  approval  of  the 
board  of  commissi  oners. 

TTu   order  r^vsinff  tht   mandaeuu  miMf  it 

Alway  and  KeSli«rp)r,  JJ.,  concur  in 
alBnniiig  the  Judgment,  but  for  different 
reasons  than  those  stated  In  ttie  opinion. 


NEBRASKA  SITFREHE  OOtmT. 
HAGENAU  A  BRUNNER  »t  al.,  Appt*. 
CITY  OP  FREMONT  «(  of. 
( Neb. ) 


*1.  Tbe  ftets  of  »  de  fiMto  otBoer  a^v 

TKlid  and  binding,  an  tar  as  tbe  InteitBta  of  th« 
publlQ  or  third  persons  are  involvtid. 

■•Head  Dotee  br  Hobyal,  3, 


8.  A  meoUitg  of  a  eltr  eonmcll.  bsM  at  * 

Uiae  other  than  that  fixed  by  ordinance  for  a 
raguiar  meeting,  Is  valid  IF  the  maTor  and  all  Uia 
oouDciliDeD  siQ  pratent,  and  aot  ag  s  bod7,  DOt- 
wittislaadln^  Uie  meetlnjt  was  not  oaUed  \tj  tbe 
maror  or  two  oounoilmen. 

8.  Where  such  ft  maetiiiv  la  adjourned  to  a 
spei^ail  date,  and  at  suoh  d^  a  quorum  of  Uie 
counoll  meet  the;  taaj  transact  an;  buslne^ 
within  the  poverv  oooferred  br  statuta. 

4.   Id  eltlas  of  tbe  aeoond  claea,  bavtns 


Nora.  —Municipal 

Tazatlnn  ma;  be  dther  Keneial  Or  IochI,  bnt 
whetber  g«nera1  or  local  it  must  be  for  tbe  piibllo 
tnterwls  and  welfare  at  the  oommunltr  on  wbom 
the  burden  Is  laldjtoanaot  belaldfora  private  use 
or  purpose.    1  Dest;.  Tazn.  U,  I B. 

Tba  lei^latlvs  department  cannot  aiUtrarll; 
VL.R.A. 


take  the  property  of  one  cItlieD  and  slve  It  to  an- 
other, nor  can  It  authorise  others  to  do  so.  People 
V.  Townsend,  H  CaL  SaS;  Mortord  v.  linger.  8  Iowa, 
SB;  Arbemist  v.  LoulsvUie,  %  Bush.  S71;  Oovlngton 
V.  Bmithgala.  U  a  Hon.  <Sli  Wells  v.  Reaton,  S 
Uo.SSS. 

BuQb  legislation  would  be  a  Judicial  deorve  b^ 
rond  tbe  powsr  of  the  Legislature.    CKliKia  Bav. 


Uaokkao  a  Bbdiixmr  t.  CItt  or  Fbxmokt. 


«7 


mora  than  LOOQ 
lo  lawful  wealoD,  mar  pWH  any  ordinatioe  br  tbe 
ooDourriiiB  TOie  of  a  maJorltT  of  all  the  mem- 
b«n  aliowa  l«  tfa«  oomioll,  or  by  the  alBniiBtlTO 
TOW  of  one  ball  of  (he  whole  Dumber  of  oouo- 
•Umen,  with  the  oonourrenoe  of  the  maror. 
S.  TiMCltrCiHiBeUortlMCltrof  Fr»- 
Hont  i*   oompoaed  at .  elsht   meoiben.    Tbe 


the  passage  of  »  oertalD  onUnaaae.  three  mem- 
ben  roted  nay,  aod  od*  wae  Bbaent.  field,  that 
the  ordlnanoe  wu  leflall;  paaaed. 
6.  The  provldon  of  antMUvtelon  8>  I  BSt 
»rt.  S>  oluap.  14.  Comp.  St»t.,  anthorlilDs 
oltl«B  lo  levy  and  collect  occupation  tazea,  la  not 
repuKoant  to  aeotlonalaodSofart.  0  of  the  Con- 


V<  Whera  a  eit^  ordliuuiea  inpoce*  a 
fixed  mm  npoa  e»cb  of  tho  Tiu4otu 
HTOfutioiU  therein  niiTiied.and  makee  no  ez- 
oeptlOTU  (D  [aror  of  or  ■([■ingt  any  persoD  who 
marduelreto  pursue  the  buslnees  taxed,— Htid, 
not  to  violate  the  mle  reapecUuK  unlformlt; 
preecrlbed  b;  tlie  ConatltutloD  and  statute. 

8.  While  the  pen»l  provision  for  the  en. 
torueiuent  of  an  ordlnanoe  Imposlns  so  ocoupa- 
ttoDCai  la  rold,ttdoes  not  Invalidate  tberemaln- 
Air  of  tbe  ordlnauoe. 

{November  a>,189&) 


APPEAL  br  plaintiffs  from  a  Judgmeiit  of 
tbe  DiBtnct  Court  for  Dodge  Counly  In 
favor  of  defendants  In  an  action  bnmglit  to 
enjoin  tbe  collection  of  certain  occupaiion 
taxes  and  to  have  tbe  ordinance  under  wbicb 
(her  were  fmpoaed  declared  void.     A^rnud. 

Tbe  facts  are  futlf  staled  in  tbe  opinion. 

Mt»tn.  N,  H.  B«ll  and  C.  Hollenboch. 
for  appellant: 

Nowhere  in  the  Constitution  la  found  a  sug- 
gestion that  the  Legislature  has  power  to  dele- 
gate to  a  city  or  village  council,  under  th* 
guise  of  taxHtlon,  tbe  power  to  take  privaU 
property  for  public  use,  oiberwise  than  by  a 
regular  sssessment  and  levy  of  taxes  by  valu^ 
tion.  Power  conferred  upon  Ihe  Legislature 
lo  make  laws  canuot  be  aelegaied  by  ihat  do- 
partnieat  to  any  other  body  or  authority. 

Cooley.  Const.  Lim.  2d  ed.  p.  116. 

The  Legislature  cannot  vest  In  municlpalille* 
power  to  tax  the  individual  outside  of'and  with- 
out regard  lo  tbe  provisions  of  the  Gonstitullon. 
Kor  can  it  vest  In  munici pal i lies  power  to  raise 
their  revenues  by  special  taxation  and  otber- 
wiae  than  by  a  taxation  by  valuation. 

Cooley,  Const  Lim.  2d  ed,  p.  116;  Jftpi  t. 
Cineinnaii,  1  Ohio  SL  S(I8;  Oineinnati.  W.  ete. 
A  On.  V.  Olinton  Oo.  1  Oblo  St.  TT;  Statt  t. 


fe  L.  AiBO.  V.  Topeka,  n  D.  &  to  Waii.  aiB,  a  L.  ed. 

iSL 

ToBa 

A  State  msr  levy  a  lax  on  peiaoiw  and  bustnea 
within  m  Lmlta.  Natban  v.  LoulslaDa,  4»  D.  B. 
How.  m  UL.  ed.  ras;  1  Deat;.  Taxn.  8U. 

But  rFSldenU  are  not  subleot  to  taxation  In  le- 
■peot  lo  buBlnen  or  Intereau  tteyond  the  territory 
and  Juriadlotlon  of  tbe  State.  Fisher  v.  Kiuh 
Csunty.  ISKan.tllilDeatr,  Taxn.  as.  Seenateto 
Blohmond  *  D.B.O0.  v.  Beldavllle  iM.  a}2  L.  B.  A. 
IB*. 

Under  tbe  Arfcaneas  Statutes  municipal  oorpon- 
tJooB  have  power  to  regulaledrumminB  or  sollolb- 
tot  perwint  arrlrlnjc  on  trsloa  or  otherwise  for 
hotels.  Inarding  housea,  etc;  but  the  Ucenaecannat 
be  mads  large  enongb  to  iMOome  a  snuree  of  rev- 
enue to  tbe  drr.  Farettevllle  v.  Carter,  0  L.  B. 
A.  HW,  5:i  Ark.  801. 

A  village  mar  prohibit  runnJngfor  or  sollottlng 
paasengere  for  oonvcTancea  or  hotels.  Niagara 
Falls  V.  fOilt,  a  Hun,  IL  See  Griswold  v.  Webb,  T 
L.R-A.  9C1SB.I. — . 

The  ri^ht  of  municipal  oorporatlona  to  Impose 

taxes  on  occupations,  construed.    See  not«to  Rlcb- 

Qond  ft  D.  K.  Oo.  T.  BeldsvlUe  (N.  O  t  L.  B.  A.  »M. 

XUenwf  In  oenemL 

A  license  Is  a  tax.  It  to  a  license'  tax,  and  not  a 
property  tax.  A  lloenee  aould  not  t>e  held  a  prop- 
erly tax  without  making-  It  unooDstltutlonal. 
where  it  Is,  together  with  Uie  od  mltn-em  tax,  per- 
mitted by  the  Constltutloo  In  excem  of  its  limita- 
tion. Morehouse  Parish  v.  Brigham,  U  !«.  Aon. 
sss. 

A  statute  which  provides  that  all  land  and  other 
taxable  property  situated  within  tbe  Umlta  of  a 
oorporntlon  ahull  be  exempt  from  tbe  paymentot 
pariah  taxes  does  not  exempt  citizens  of  that  oorpo- 
ralloalrom  paying  parish  lloensea    DM. 

An  order  of  the  county  oommiselODera  Imposing 
a  license  tax  need  not  specify  tbe  particular  pur- 
poxes  for  which  the  taxes  are  levied,  tbe  provlslDn 
of  N-  C.  Const.,  art.  M  T.  being  applicable  to  taxes 
levied  by  the  General  Assembly,  and  not  to  such  as 
are  levied  by  the  county  authorities  for  county 
purposn.  Parker  v.  Wayne  (X)unty.  lU  N.  C  !■& 
•  L.RA. 


See  also  12  L.  B.  A.  S7. 


The  Alaliama  fitatutelmposlnga  license  tax  oa 
"  dealers  In  plstola,  or  pistol  cartridges,*' Includes 
dealets  not  only  In  cartrldgte  manufactured  ex- 
clusively for  use  Id  pistols,  but  thoee  made  to  l>e 
used  either  In  pistols  or  rifles :  but  It  does  not  In- 
cliidecartridges  which  arauaed  only  In  rifles,  al- 
though capable  of  use  In  pistols  of  a  larger  slM 
than  those  now  made.  Union  H.  C  Co.  v.  Teagua, 
83  Ala.  ITS. 

A  State  may  Impose  a  license  fee,  either  directly 
or  throuRh  a  municipal  corporation,  upon  keepers 
of  farriee  living  in  tbe  State,  for  boats  owned  by 
them  and  used  In  ferrying  posei^gers  and  goods 
Eroma  landing  in  the  State,  soran  a  navigable 
rli-er,  toa  landlngin  anotberSIate.  Wiggins  Fmrr 
Oo.  V.  Bast  St.  LoulMOT  C.  8.  38S.STL.  ed.lia. 

A  license  fora  ferry  granted  by  a  municipal  cor- 
poration need  not  be  by  an  ordinance  unless  the 
municipal  charter  requlreelt.  Fanning  v.  Qregolre, 
BT  U.  S.  18  How.  6£4, 11  U  ed.  lOta 

Under  the  Pennylvanla  Act  of  April  IB.  IMS 
(Pub.  lAwa,  J33),provldlDK  lor  llcnses  for  thee  triial 
exhibitions,  etti.,  a  license  must  be  bad  for  tbe  ex- 
hibition of  an  opera.  BeU  V.  Uahn.  1  L.  B.  A.  BSi. 
ISSFa-SX. 

Tbe  UleODrf  I^wof  ISTI  requires  a  person  acting 
ai  a  private  detective  to  have  a  lloeuae.  Stale  v. 
Bennett  IMu.)  March  IB.  IBW. 

A  real-estate  broker,  without  the  lioense  required 
by  Tenn.  Acta  18S&,  chap.  1,  I  40,  cannot  recover 
compensation  for  etlectlng  a  sale.  Btevenaon  v, 
Ewlng,  S7  Tenn.  Id. 

The  Arkansas  Act  Imposlnir  a  state  tax  00  itove- 
rangeag«nts  who  are  not  hawkers  or  peddlen  t^ 
repugnant  to  the  Stale  Constitution  whlob  pro- 
hibits a  tax.  for  the  purpose  of  raising  the  Stale 
revenue,  on  caUings  and  punult*.  although  allow- 
ing counties  and  towua,  under  legialallve  frmn- 
Ohlsa,  tolaysuohtaz.  Hynes  v.  Brings,  U  Fed.  Hep. 
US. 

The  Legislature  of  IiouMana  has  exclusive  power, 
under  ttie  Constitution,  to  deiennine  the  method  to 
be  adopted  In  effecting  the  graduation  of  llcenaesi 
and,  in  the  absence  of  any  rule  to  guide  Its  Investi- 
gation or  scrutiny,  the  ludleiary  has  no  authority 
Inteifere.   Stale  v.  Traden  Bank,  41.1«>  An^ 


y  Google 


Wikea,  40  Uo.  4ff8;  Lock,  CiTil  Qoremment, 
§142. 

This  ordtnance  la  Totd  becaoH  It  does  not 
operate  equ&llj  upoD  any  clui  of  penooB  tt- 
Umpt«d  to  be  taxed  by  ft. 

A  lailure  to  Day  such  Ux  ts  a  Mf^tt  penal 
oCeiue  punlsbsDle  by  fine  and  impruoDmeDt 
It  the  defendant  is  unable  to  pay  bla  tax  qt  tbe 
penalty  imposed.  Tbe  oouncilfuexceedediu 
powers  lo  the  pasBage  of  this  ordioancet  If  ao 
ordtoance  It  void  In  part.  It  is  nhollj  void. 

Slate  V.  Hoboktn,  88  H.  J.  I..  110;  State  ▼. 
Oram,  27  Neb, . 

Tlie  defendant  Oiy  itself  is  the  beneflciary 
of  [ttisordinance.  Upon  wbattheory  of  lawcao 
It  be  beard  tosay  Ibat  its  own  offlceraof  ageots 
were  usurpers  and  actiutc  without  lawful  right 
and  still  reap  the  benefit  of  their  wrong-do- 
ingi 


note.  68;  Oreen  t.  Burke,  3S  Wend.  iW.People 
▼.  Ejpion.  1  Denio.  (174. 
No  contingency  had  btImd  authorizing  the 


B  there  dted;  £it  porta  Wotf,  14  Neb. 


mayor  toTOta  upon  th«  adoption  of  Qila  otdt 

fiKoisT.OtviKSSKeb.  86S. 

K  meeUng  of  coundlmen.  If  a  speda]  oae, 
can  ontv  act  upon  malt«ra  of  which  notice  has 
been  given  the  tnemben,  and  an  adjoaimd 
meeting  is  limited  equally  wltb  the  flnt  met- 
ing to  tbe  specified  i 

1  r " 

24. 

Mairt.  Fruik  Doleaal,  City  Attg.,  and 
W,  H.  Manger,  for  appellees: 

Waiving  the   que"ttoD  as  to  whether.  tipOD 

tbe  election  and  qualification  of  tbeir  succet- 
I,  Peterson  and  Lowry  ceased  to  be  da  jvn 


Carti  V.  BAm«r.  37  Minn.  293;  Mortm  t. 
Lm,  28  Ean.  386;  Braidy  v.  Thentt,  17  Kan. 
4S8;  State  v.  Farrun-,  47  N.  J.  L.  7B;  Bt  parU 
JohAton,  IS  Neb.  013;  Leaeh  v.  Pemte,  lO  West. 
Rep.  (117,  122  Dl.  430;  StaU  t.  Qrat,  28  Neb. 


jrimMpDl  Kcerun. 

An  antlioiitr  oonferred  on  munlcdpal  oorpora- 
tloajto  lloeoae  oertaiD  oooupat Ions,  anil  loprolilblt 
IienonB  not  Uoeiued  from  enffti^DB  In  them,  wIU 
warrant  the  UnpoalUon  of  a  peouolur  penalty  on 
UiOBB  enKBffln^  in  tbem  irltJiout  lloense.  Hafnea 
y.  CSpe  May,  M  N.  J.  L.  180. 

TheoffenM  Isoomplete  upon  refusal  to  pay  at 
any  tima  durlnE  tbe  year;  and  continuing  buslneM 
after  BUag  an  Information  for  luob  offense  con- 
stitutes a  new  offense.   Re  JsKer.tS  S.  C,t88. 

An  ordinance  prohibiting  certain  pursuits  wltb- 
ont  flrst being  licensed  Islnyalid  unless  It  names  a 
fixed  and  definite  llceofe  fee  irhlcb  alt  peivona  en. 
saged  In  like  buBlneee  Hball  pay.  Bills  T.  Qoshen, 
8  I..  R.  A.  £61.  UI  lad.Za. 

The  South  Carolina  Constitution  does  not  pro. 
Illblt  the  Legislature  from  glvins  oltr  doudoiIb 
poverto  raise  revenue  by  a  tai  upon  citiiens  en- 
KBjred  In  a  business,  osillng  or  profession.  Be 
jHger,  nitira. 

A  license  tax  for  the  privUege  of  publishing  a 
nei'StnpeF  does  not  violate  S.  C  Const.,  arl^  1, 1  7, 
as  being  an  abridgement  of  the  Iibert7  of  the  press. 

and. 

Ttie  power  oonferred  by  the  L^lslatnie  on  the 
City  ot  New  Orleans  In  an  Act  to  Impose  a  license 
tax,  united  to  the  power  conferred  In  anottter  to 
enforce  the  collectlun  of  taiee  due  to  any  potltlaiU 
corporation,  OBrrlea  with  It  the  power  K>  Impoea 
such  a  peoalty  is  may  be  Imposed  l>y  stale  laws 
and  authorticB  the  olty  council  to  adopt  the  State 
License  Iaw  as  Its  own.  New  Orleans  v.  Firemen's 
lu.  Co.  U  La.  Ann.  1U3. 

A  penalty  ot  1  per  cent  per  month  Imposed  by  a 
otty  on  delinquent  licensees,  being  tbe  same  as  that 
bDpneed  by  the  Etate,  Is  legal.    IMct.  | 

Llcenwi  taies  must  be  graduated,  and  therefore 
Deod  not  tie  equal  and  uniform.    fMd.  | 

Such  taxes  are  not  within  tbe  provision  of  the  j 
Oonstltutlon  requiring  uniformity  of  1 
fiu-tB  Ulrande.  78  CbI.  SUS.   Bee  note  t( 
Day  (Mich.)  t  L.  R.  A.  80e. 

A  Uoenra  tax  levied  by  a  dty,  which  does  not  ex- 
oeed  that  levied  on  the  same  ocoupatlons  In  the  city 
by  the  Stale,  Is  valid  even  it  the  state  tax  Is  in  val- 
idated by  discriminations.  New  Orleans  v.  Punt- 
ehartraln  U.  Co.  41  Ia.  Ann.  SIS. 

Railroad  companies  which  fvf  a  bonus  tor  their 
(ranoblses  have  not  thereby  an  Immunity  from 
payment  of  a  lloense  tax  on  their  business.  New 
Orleans  v.  Orleans  B.  Oo,  {ta.)  Jan.  e,  IWO. 

•  L.aA. 

Bee  alM  U  L.  R.  A.  446. 


A  village  in  Nebraska  has  authortt;  to  leTy  a 
reasonat>le  oooupaUon  tax  whioh  oonrorma  to  Ibe 
requirements  ot  the  Oomtltutloo  and  statute;  l>ut 
such  lax  is  a  mere  dvU  liability,  to  be  ooUeotad  br 
levy  and  wis  of  property,  and  not  by  arrest  and 
ImpriBooment.    State  v.  Green  (Neb-IJune  H,  1880. 

A  munlaipal  oorporatlon  la  not  liable  for  liosca 
consequent  on  Its  having  misonnstrued  the  extent 
ot  lis  powers  in  Branllnc  a  lieeose  which  11  had  no 
authority  to  giant  without  taking  seourlt)'  of  the 
person  obtaining  the  llceuse.  Fowle  v.  Alexandria, 
SSD.8.8PeLae,TL.ed.Tlll. 


Omtnofusf  eonsfrwd. 

An  ordinance  passed  by  the  snpervlson  ot  Mono 
Count;  requiring  all  persons  engatced  In  raising, 
gradng,  herding  or  pastarlng  sheep  In  that  ooanty 
toannually  procure  a  license,  and  making  noapay- 
ment  of  the  fee  a  misdemeanor.  Is  not  In  vlolaHoa 
ot  the  Federal  Consdtutlun,  whether  the  Uoenoe  Is 
Imposed  for  purposes  Of  revenue  or  regulation,  or 
for  both.    Ex  port*  Hlrande,  78  Cal.  365. 

The  Imposition  of  a  license  upon  a  partlCDlsr 
business  Is  not  In  violation  of  the  conatltutkuial 
provision  requiring  uniformity  ot  taxation,  al- 
though the  proper^  used  in  that  IniaUieas  IB  Bnl>- 
Jcot  to,  snd  hss  paid,  an  cm  txilumii  property  tax. 
Ibid. 

An  ordlnanoe  charging  lloense  tees  to  sn  amount 
much  greater  than  the  cost  of  oontiolllnff  and  su- 
pervlBlng  the  licensee  conoot  l>e  sustained  on  tbe 
gmund  that  demanda  might  t>e  made  against  ths 
munfclpnllty  on  account  ot  the  licensee.  Phllad^ 
phla  V.  Western  U.  Teleg.  Co.  10  Fed.  Rep.  BS. 

The  Nebraska  Statutes  as  amended  exempt  In- 
surance cumpsniea  from  the  payment  ot  a  11- 
ceiise  lax  on  their  occupation  or  biorineM  within 
the  limits  of  cities  of  Ibe  second  class  and  vUIajro. 
wlien  Imposed  by  ordinance.  Oolumtnis  w.  Hart- 
ford Ids.  Co.  aS  Neb.  83. 

An  ordlnanoe  ot  a  city  of  a  seoond  olasa  In  Kss- 
sBs,  providing  tor  the  levy  and  ooDeetlon  of  a 
license  tax  on  lumber  dealers.  Is  anthorlwd  br  ths 
Act  InoorporaUngsuob  cities,  as  lumbar  dealers  are 
Included  within  the  general  deetinatlon  of  "mw- 
ohantB  and  ntalleia."  Campbell  v,  Anthonj,  10 
Kan.  SHE. 

One  acting  as  agent  of  a  nonresident  lambar 
'iable  to  prosecution  sod  punlibnailt 
ibytheordhuDOB.   JML 


HAOKifAU  &  Bbumhbs  r.  OiTT  or  Fbikont. 


If  aH  the  nwmben  were  preseot  ud  TOtlnj, 
tben  one  half  with  the  mayor  would  be  «um- 
oieot  tolegBllf  pass  the  ordlniuica. 

BmaU  T.  Orrw,  8  New  Eog.  Rep.  6S0,  79  He. 
78. 

The  Legialature  la  not  prohibited  bom  cod- 
feniug  authority  to  levy  an  occupation  tax 
upon  mnniclpalitlea. 

Slate  1,  Bennett,  19  Neb.  191;  OotunOuir. 
Sartfora  F.  Int.  Co.  26  Neb.  88;  StotoT.  Lan- 
eailer  Chvnty,  4  Neb.  587;  Statt  v.  Dodgt 
Oovnis,  S  Neb.  lU;  fViaa  t.  Stale,  17  Neb.  B84; 
l^fM  V.  Chieaoo,  08  HI,  &78;  Boone,  Corp. 

Any  meeilDg  at  whldi  all  the  membeit  aie 
present  may  tnoBBCt  any  corporate  busiaesi. 

atatev.  Smith,2i  Hinn.  318;  Green's  Brice, 
mtra  Tires,  800-85S;  Boone,  Corp.  §  68. 

In  the  alMence  of  evidence  to  the  contrary. 
the  presumption  la  that  the  proper  notice  of 
the  meetlDg  waa  given  all  the  memben  of  the 
council. 

Bargmt  f.  Wtbtter,  18  Met  497;  Lane  y. 
Bratntrd,  SO  Conn.  fidCi  CAouteav  In*.  Co.  v. 
mtmet.  S8  Mo.  601. 

The  Blatule(g  14^  does  not  require  the  notice 
to  state  the  object  and  purpoaea  of  the  meeting, 
and  the  Btotement  to  tnuieact  any  lawful  bual- 
netiwaasufflclent. 

89Cal!l.-. 

We  concede  that  the  portion  of  theordlnance 
providing  a  penalty  for  iti  violation  it  void, 
Dot  the  other  provislona  of  the  enactment  are 
in  no  respect  connected  with  or  dependent  upon 
the  penal  provisions,  and  hence  the  part  which 
it  invalid   may  fall,  and    the  other  portion 


E«r.  2 


^,  7  Neb.  877. 


Norral*  J.,  delivered  the  opinion  of  the 

This  suit  waa  brought  In  the  District 
Court  of  Dodrn  County  to  enjoin  the  collec- 
tion of  certain  occupation  taxes  Imposed 
upon  various  occupations  within  the  Cfty  by 
Ordinance  No.  281.  and  to  have  said  ordinance 
declared  void.  The  district  court  found  the 
Issue  In  favor  of  the  defeudants,  and  dis- 
missed the  action.  The  plaintiffs  appeal. 
The  City  of  Fremont  la  a  city  of  the  second 
class,  having  over  G,DOO  tuhabitants.  It  la 
dirided  into  four  waids,  and,  under  the  Act 
or  charter  which  governs  cities  of  that  class, 
is  entitled  to  eight  councilmen,  two  from 
each  ward.  At  the  general  election,  held  in 
said  City  on  the  let  day  of  April,  1890,  B. 
N.  Horse  was  elected  councilman  from  the 
second  ward  a*  the  successor  to  J.  J.  Lowry, 
and  D.  Hein  was  elected  from  the  third 
warxl  as  the  successor  to  C.  A.  Peterson.  At 
B  session  of  the  city  council  held  on  April 
8,  1890,  ths  votes  cast  at  the  last  city  ela- 
tion were  canvassed,  and  Horse  and  H 
were  declared   elected.     This   meeting   i 


adjourned  to  April  4,  when  the  ordinance  In 
question  was  introduced  and  read  the  first 
time.  An  adjourned  session  was  held  on 
April  S,  when  the  ordinance  was  read  a  sec- 
ond time,  and  the  meeting  was  adjourned  to 
April  9.  On  that  datfi  the  council  met, 
pursuant  to  adjouniment,  when  the  ordinance 
was  read  a  third  time,  and  passed.  There 
9L.R.A. 
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I  present  and  participated  at  this  si 
besides  tlte  mayor,  councilmen  Biles,  Esmay, 
Plambeck,  Barmes,  Wilcox,  Feteison  and 
LowTv.  On  April  7,  prior  to  the  passage 
of  this  ordinance,  the  councilmen -elect  Horse 
and  HeIn  qualified.  It  is  contended  by  the 
appellants  that  the  ordinance  was  never  le- 
Mily  passed,  for  the  following  reasons :  flnt, 
that  there  wu  not  present  at  its  passage  k 
quorum  of  the  legal  memben  of  the  city 
council ;  sssMid,  that  a  sufficient  number  of 
the  legal  memben  of  the  body  did  not  vote 
In  favor  of  the  passage  of  the  ordinance ; 
tAird,  because  the  mayor  had  no  legal  right 
to  vote  upon  Its  paaaage ;  fourth,  because  the 
ordinance  wss  passed  at  a  meeting  at  which 
the  council  had  no  authority  to  pass  an  ar> 
dl  nance. 

The  flist  two  objections  wtll  be  considered 
together.  It  Is  conceded  that  all  who  par- 
ticipated at  the  meeting  when  the  ordinance 
was  adopted  were  legal  memben  of  the  coun- 
cil except  Peterson  and  Lowry,  whose  right 
to  act  is  questioned  on  the  ground  that  their 
successon  bad  previously  qualified  on  April 
7.  The  Statute  requires  that  two  thirds  of 
all  the  members  of  the  council  shall  be  nec- 
essary to  constitute  a  quorum  for  the  trans- 
action of  business.  It  is  obvious  that  if 
Petenon  and  Lowry  could  not  lawfully  act 
with  the  council  at  that  meeting,  no  quorum 
was  present,  and  tbe  ordiuauce  is  Invalid. 
Section  13,  art.    9,  chap.    14,  Comp.    Btat., 

Srovides  that  In  cities  of  the  second  ciaaa 
aving  more  that  0.000  inhabitants,  there 
shall  be  elected,  atmually,  In  each  ward,  one 
councilman,  who  shall  hold  his  office  for  the 
term  of  two  yean,  and  until  his  successor 
shall  be  elected  and  qualified.  There  being 
no  statutory  provision  filing  a  particular 
date  when  me  term  of  office  ot  a  councilman 
shall  begin.  It  is  believed  that  the  provis- 
ions of  said  section  12  control,  and  that  tbe 
term  of  such  officer  commences  Immediately 
after  the  peraon  elected  has  aualifled.  While 
Horse  and  Hein  bad  quali^ed,  they  had  not, 
as  yet,  taken  their  seats  in  the  council,  Ot 
participated  in  the  proceedings  of  that  body. 
The  names  of  Lowry  and  Peterson  appeared 
upon  the  roll  of  membera,  and  they  were 
recognized  as  soch  by  other  memben  of  the 
council,  as  well  as  oy  the  mayor  and  city 
clerk.  They  took  part  In  tbe  proceedings  of 
the  council  on  April  S  without  objection 
from  anyone,  although  Morse  and  Hein  were, 
at  the  time,  in  the  council  chamber.  We 
conclude,  therefore,  that  Morse  and  Hein 
were  de  Jvrt  officers,  and  that  Lowry  and 
Peterson  were  defaiiio  members  of  the  city 
council.  The  cases  are  numerous  which  hold 
that  the  acts  ot  a  ds  faeto  officer,  so  far  as 
they  Involve  the  Interests  of  the  public,  or 
third  persons,  are  as  valid  and  binding  as 
though  he  was  anofflcercb^rv.  In  Hi  parte 
Johneon,  IS  Neb.  013,  the  petitioner  had  been 
tried  upon  a  criminal  complaint  before  a 
justice  of  the  peace,  convicted  and  fined, 
and  ordered  committed  to  jail  until  tbe  floe 
and  costs  were  paid.  He  applied  to  tliia 
court  for  a  writ  of  habeae  torwt,  alleging 
that  the  justice  of  the  peace  before  whom  be 
was  convicted  usurped  said  office  without 
authority  of  law     It  waa  held  that,  as  the 


Tftlid,  and  the  writ  wu  denied. 

In  StaU  V.  Gray.  23  Neb.  865.  it  was  held 
ttiat  'ttie  acts  of  councilineit  defa^,  within 
the  power  of  the  Statute,  will  be  recognized 
tod  upheld." 

Id  Bniidy  t.  Theritt,  IT  Kaa.  468,  the  de- 
fendant exercised  the  duties  oF  councilman 
of  the  Citv  of  Wateoa  after  hia  succeaBor 
had  been  elected  and  qualified.  It  was  held 
that  Theritt  waa  a  defaelo  officer.  The  cbm 
of  Jfoiton  V.  Lee.  m  Ean.  386,  waa  a  suit 
brought  by  Lee  to  enjoin  the  collection  of  a 
Judgment  rendered  by  one  A.  J.  Buckland, 
aa  iustice  of  the  peace,  after  hia  ^nn  of  office 
liaa  expired,  and  after  the  election  and  quali- 
flcatlOD  of  hia  Buccessor.  It  waa  held  that 
Bucliland  waa  a  justice  of  the  peace  de  facto, 
and  hia  acta,  aa  such,  were  valid.  The  fol- 
lowing casea  support  the  same  doctrine : 
Horton  1.  ShfUv  Countu.  118  U.  B.  440  [SO 
L.  ed.  168]  1  OaHi  y.  SAmer,  27  Hinn.  292 ; 
Leaeh  v.  PnpU.  122  111.  420.  10  West.  Rep. 
617 ;  Px>pl«  T.  Bangt,  B4  111.  184 ;  IVumAo  v. 
Ileopte,  TS  111.  fi6I. 

It  followa  from  the  reason  of  tbeae  casea 
that  the  acts  of  Lowiy  and  Peteraov  are 
valid,  and  that  there  was  a  quorum  of  the  city 
council  present  at  the  time  the  ordinance  was 
adopted.  The  authorities  cited  in  the  brief 
of  plaintiffs  do  not  in  any  manner  conflict 
with  the  rule  for  which  we  contend  in  this 
case,  but  sustain  the  proposition  that  the  acta 
of  officers  dtfOfCto  are  invalid  aa  to  the  per- 
aon  performing  the  dutiea  of  the  office,  and 
are  no  protection  to  him. 

It  appears  from  the  record  that  foor  mem- 
bers oi  the  council  and  the  mayor  voted  in 
favor  of  the  paasage  of  this  ordinance,  three 
TOted  against  it,  and  one  waa  absent. 
Whether  a  sufficient  number  voted  In  the 
afiirmatlve  depends  upon  whether  the  provis- 
ions of  section  18  or  those  of  section  30  of 
article  2  of  chapter  14,  Comp.  Btat.,  control 
and  govern  cities  of  the  class  of  Fremont,  in 
the  paasage  of  ordinances.  Section  18  pro- 
vides that  "the  mayor  aball  preside  at  all 
meetings  of  the  city  council,  and  shall  have 
a  casting  vote  when  the  council  is  equally 
divided,  except  as  otherwise  herein  provided, 
and  none  other,  and  shall  have  the  superin- 
tending control  of  all  the  officers  and  affairs 
of  the  City,  and  shall  take  care  that  the  ' 
dinancea  of  the  City  and  of  this  Act  .._ 
complied  with."  Section  80  provides  that 
"on  the  passage  or  adoption  of  every  resolu- 
tion or  order  to  enter  into  a  contract  by  the 
mayor  and  council,  the  yeas  and  nays  shall 
be  called  and  recorded  ;  and  to  pass  or  adopt 
any  by-law,  ordinance  or  anv  such  resolu- 
tion or  order,  a  concurrence  of  a  majority  of 
the  whole  numt>er  of  membera  elected  to  the 
council  shall  be  required  :  provided,  that  the 
concurrence  of  tlie  mayor  and  one  half  of 
the  whole  number  of  membera  elected  to 
the  council  shall  be  sufficient  to  pass  any 
such  ordinance,  by-law,  resolution  or  order." 
Section  18,  standing  alone,  sustains  the  con- 
struction, contended  for  by  the  plalntlfia  and 
appellants,  that  the  mayor  can  only  vote 
when  the  council  ia  equally  divided.  The 
language  used  in  section  80  ia  plain  and  ~~ 
Illicit  "th--   "--   -...--    -- 


elected  to  the  council  shall  be  nifflciait 
to  pass  any  such  ordinance."  In  oonatruing 
statutes,  ^ect,  if  possible,  must  be  given 
to  every  part  of  the  law.  Effect  can  be  given 
to  all  the  provisions  of  both  MCtloM  bT 
holding  that  the  section  first  above  qnobn 
does  not  apply  to  the  passage  of  ordinances, 
by-laws  or  reaolutlona,  but  relatee  to  tba 
other  proceedings  of  the  council.  Holding, 
as  we  do,  that  section  80  authorizes,  when 
a  quorum  of  the  council  is  present,  the  p«e- 
sage  of  ordinances  by  the  affirmative  vote  at 
one  half  of  all  the  members  of  the  coundl, 
with  the  concurrence  of  the  mayor,  the  or- 
dinance under  consideration  rece'ived  a  suffl- 
cient  affirmative  vote  to  adopt  the  same. 
The  appellants  claim  that  the  case  of  StaU 
V.  Oniy,  23  Neb.  865,  conclusively  settle* 
the  present  case  in  their  favor.  We  do  not 
think  so.  The  court,  in  that  case,  had  under 
conalderation  sections  10,  70  and  79  of  the 
Act  which  governs  and  controls  citiee  of  the 
second  class  containing  a  population  of  less 
than  S.OOO,  being  art.  1,  chap.  14,  Camp. 
Stat.  The  only  difference  between  section  10, 
construed  in  that  case,  and  section  18,  in> 
Tolved  In  this,  Is  that  the  former  section  does 
not  contain  the  words,  "except  as  otherwise 
herein  provided.'  Sections  76  and  79  each 
provides  that,  to  pass  an  ordinance,    it  re- 

auirea  the  concurrence  of  a  majority  of  all 
le  membera  elected  to  the  council.  Neither 
of  said  sections  provides  "  that  the  concurrence 
of  the  mayor  and  one  half  of  the  whole 
number  of  members  shall  be  sufficient  to 
pass  any  such  ordinance."  In  that  respect,  the 
provisions  of  said  sections  are  different  from 
those  contained  in  section  SO,  which  we  have 
been  considerine.  The  court,  in  State  v. 
Oray,  twpra,  held,  and  we  think  correctly, 
that  section  10,  therein  construed,  did  n<A 
apply  to  the  passage  oi  ordinances,  and  that 
it  required  the  concurrent  vot«  of  the  majoi^ 
ity  of  the  whole  number  of  membera  of  Uie 
council  to  adopt  an  ordinance.  It  is  obvlona 
that  the  provisions  of  sectitm  80,  and  those 
of  sections  76  and  79,  are  so  different  that 
the  decision  reported  In  38  Nebraska  does 
not  in  any  manner  conflict  with  the  views 
expreaaed  in  this  opinion,  but.  on  the  other 
band,  sustains  ns  In  holding  that  section  16; 
copied  above,  does  not  refer  to  the  passage 
of  ordinances. 

It  is  also  claimed  that  the  city  council  had 
no  authority  to  pass  ordinance  231  at  tha 
meeting  at  which  it  was  adopted.  Ordinance 
No.  8,  of  the  City  of  Fremont,  provides  that 
the  regular  meetings  of  the  council  shall  be 
held  on  the  last  Tuesday  of  each  month.  It 
is  conceded  that  the  ordinance  under  con- 
sideration was  not  acted  upon  at  such  a 
meeting,  nor  at  any  adjourned  eesalon  thereof. 
It  is  provided  by  ordinance  No.  79  ttiat  the 
mayor  and  council  shall  meet  on  the  Thurs- 
day following  each  city  election,  and  canvass 
the  returns  of  the  votes  cast  at  such  election. 
A  meeting  was  held  April  8,  when  the  votea 
cast  at  the  city  election,  held  on  April  1, 
were  canvassed.  Prior  to  tbia  meeting,  a 
call  was  issued  by  the  mayor  for  a  meeting 
of  the  council  on  April  8,  to  canvass  the 
votes  of  the  d^  election,  and  t 
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Mij  buBiness  tlut  might  lawfutlf  come  be- 
fore tbe  council.  At  the  meeting  held  on 
April  S,  the  major  atid  all  tbe  memben  of 
the  council  were  present,  except  Archer. 
This  meeting  was  aojourned  to  the  following 
4]ay,  at  which  time,  tbe  major  and  all  the 


neetiag  adjourned  to  April  S.  On  that  dat«, 
there  were  preMmt  the  major  and  all  the 
«ouncllmen,  except  Flambeck.  Tlie  ordi- 
Dance  was  Uien  lead  a  second  time,  and  an 
adjournment  taken  to  April  9-  On  the  last- 
named  date,  all  tbe  memben  of  the  council 
being  present,  except  Archer,  the  ordinance 
-wai  read  a  Uiird  time,  and  passed.  The 
meeting  held  on  April  8  was  for  tbe  Hpecfal 
purpose  of  canvassiDg  tbe  retuma  of  tbe  citj 
election.  Had  it  been  a  regular  meeting, 
then  anj  carpoiate  business  could  have  been 
lawfully  transact^  at  anj  adjourned  session 
thereof.  The  Statute  authorizes  tbe  major 
or  SDj  two  conncilmen  to  call  special  meet- 
ings. Whether  tbe  call  must  speclfv  tbe  ob- 
ject of  such  a  meeting,  the  Statute  is  silent, 
and  tbe  decisions  of  the  courts  are  conflicting 
upon  that  question.  At  aoT  rote,  the  pur- 
pose  and  object  of  the  call  Is  to  apprise  the 
members  of  the  proposed  meetices  so  that 
tiiej  maj  attend.  So  It  seems  clear  to  us 
that,  when  all  the  memben  of  the  council 
•nd  the  major  meet  and  act  as  a  bodj,  thej 
DMj,  at  such  meeting,  or  at  an^  sdjoumcd 
aession  thereof,  transact  anj  business  witbin 
tlis  powcra  conferred  bj  law,  notnithstanding 
no  written  call  for  the  meeting  was  made  bj 
the  major  or  two  councilmen,  or  in  case  one 
was  made  which  failed  to  specifjr  the  purpose 
«f  tbe  meeting.  At  the  session  helo  on 
April  4.  st  which  the  ordinance  was  intro- 
duced and  read,  tbe  major  and  all  the  mem- 
bers of  the  council  were  present  and  acted. 
All  the  memben  were  notified  of  the  meeting 
«t  which  the  ordinance  was  read  tbe  second 
time  bj  the  adjournment  of  the  previous 
meeting,  when  all  wen  present,  and  all  bad 
notice  of  the  meeting  at  which  the  ordinance 
was  passed  bj  the  adiouminent  of  tbe  meet- 
ing held  on  April  6  except  Plambeck,  and 
be  was  present  and  participated  at  tbe  meet- 
ing when  tbe  ordinance  was  flnallj  passed. 
In  view  of  these  facts,  we  must  hold  that 
the  council  was  in  lawful  session  when  each 
Ctep  was  taken  when  passing  this  Ordinance. 
It  is  urged  Uiat  subdivision  6  of  section  62 
ot  the  Act  governing  cities  of  the  second 
«Ibss  having  over  5,000  inhabitants,  which 
authorlMS  a  city  to  levy  and  collect  a  license 
tax  on  any  occupation  or  busiuess  carried  on 
within  tbe  corporate  limits,  violates  sections 
1  ftnd  6  of  art.  9  of  the  Constitution.  Section 
1  of  said  article  provides  that  "the  Legis- 
lature shall  provide  such  revenue  as  may  be 
needful  bj  levjing  a  tax,  by  valuation,  so 
that  every  person  and  corporation  shall  paj 
«  tax  in  proportion  to  the  value  of  his,  her 
or  Ita  property  and  fnnchlses,  the  value  to 
tie  ascertained  In  such  manner  aa  the  Legis- 
lature shall  direct,  and  It  shall  have  power 
to  tax  peddlers,  auctioneers,  broken,  hawk- 
ers, commission  merchants,  bowmen,  Jug- 
clen.  Innkeepen,  liquor  dealers,  toll- 
Drldge*^    ferries,    insurance,    telegraph  and 


the  Legislatun  maj  vest  tbe  corporate 
authorities  of  cities,  towns  and  villages  with 
power  to  make  local  Improvements  by  special 
assessments,  or  by  special  taxation  of  prop- 
erty tMneflted.  For  all  other  corpMSte  pur- 
poses, all  municipal  corporations  may  be 
vested  with  authority  to  assess  and  collect 
taxes,  but  such. taxes  shall  be  uniform  Is 
respect  to  persons  and  property  within  tbe 
Jurisdiction  of  the  body  impoeine  the  same." 

It  has  been  the  uniform  holding  of  thU 
court  that  the  Constitution  Is  not  a  grant  but 
a  restriction  of  legislative  power,  and  that 
the  Legislature  may  legislate  upon  any  sub- 
ject not  inhibited  bj  the  Constitution.  8taU 
V.  Lanautm-  County,  4  Neb.  687;  StaU  v. 
Dodge  County,  6  Neb.  134 ;  Hanteom  v.  OmaJUt, 
11  Neb.  44;  8iaU  v.  Seam,  16  Hsb.  686; 
SAaa  V.  8tat«,  17  Neb.  884. 

In  State  v.  Bennett,  19  Neb.  191,  this  court 
had  under  considetatlon  section  1,  art.  9,  of 
the  Constitution,  and  subdivision  B,  g  69,  of 
"An  Act  to  Provide  for  the  Organization, 
Government  and  Powen  of  Cities  and  Vil- 
lages," psssed  In  1870,  which  empowen 
cities  containing  less  thnn  6,000  Inhabitants 
to  Impose  an  occupation  tax.  It  waa  held 
that  the  Constitution  and  Statute  both  cou- 
fernd  the  power  to  levy  and  collect  such  a 
tax.  While  the  Legislature  has  autborltv  to 
enforce  a  tax  upon  occupations,  it  is  evident 
tliat  section  1  of  the  Constitution  above  re- 
ferred to  does  not  prohibit  the  Legislature 
from  conferring,  by  general  law,  power  upon 
cities  and  vlllagesto  impose  occupation  taxes 
for  municipal  purpoeea.  The  only  restriction 
imposed  is  that  the  taxes  shall  be  uniform 
as  to  class. 

The  above-quoted  section  (6)  cd  the  Con- 
stitution was  not  referred  to  or  considered 
by  the  court  in  State  v.  Bennett,  tupra.  It 
therefore  only  remains  to  be  determined 
whether  the  provision  of  that  section  prohib- 
its the  Legislature  from  conferring  upon 
municipal  corporations  the  power  to  levy 
occupation  taxes.  It  is  claimed  by  appel- 
lants that  this  section  of  tbe  Constitution  haa 
reference  to  taxation  by  valuation.  We  do 
not  think  so.  The  language  used  is:  "Such 
taxes  shall  be  uniform  in  respect  to  persons 
and  property.'  If  it  was  the  intention  of 
the  ftamera  of  the  Constitution  to  limit 
municipal  corporations  to  the  imposing  of 
taxes  on  property,  why  was  the  word  "per- 
sons"  specifled  In  the  section?  It  was  evi- 
dently inserted  for  the  purpose  of  autborlz- 
Ing  the  levy  and  collection  of  occupation 
taxes.  Sections  1  and  6  of  art.  9  of  our 
Constitution  are  Identical  Ij  the  same  as  sec- 
tions 1  and  9  of  the  9th  article  of  the  Con- 
stitution of  Illinois,  which  wen  construed 
bj  the  Supreme  Court  of  that  State  in  1878, 
before  the  adoption  of  the  Constitution  of 
this  State,  in  ti^^^ns  v.  Ohieojio,  68  111.  87B. 
Mr.  JuMtiee  Walker,  in  delivering  the  opinion 
of  the  court,  observes:  "The  9th  section, 
art.  B,  of  tbe  Constitution,  declares  that  the 
General  Assembly  may  vest  the  municipal 
authorities  of    cities,    towns   and  village* 


corporate  purpoBW ;  'but  nich  tases  sh»ll  be 
uniform  la  respect  to  peraonB  and  proper 
irilbio  the  jnriBuictlon  of  the  bodj  IrnposlDg 
Uie  same. '  To  give  full  effect  to  this  pro- 
Tifllon,  we  must  bold  that  It  embraces  more 
t  and  impoaiti 


4rf  collecting  taxes  of  peraons  pureuiog  varl- 
tms  aTocatioDS.  And  in  the  flrat  section  of 
tbe  mme  article  the  Legislature  in  aiitborlzed 
to  tax  peddlers,  auctioneers,  etc.  Tbe  tax 
here  provided  for  Is  msDlfestlj  the  sum  of 
money  wbicb  shall  be  paid  to  enable  them 
to  pursue  tbeir  calling.  Their  property  was 
Mqulred  to  be  assessed  by  tbe  flnt  clause  of 
the  seclion,  as  it  falls  within  the  language 
onployed ;  beuce  it  follows  that  the  tax  last 
referred  to,  as  applied  to  tbe  classes  of  per- 
sona enumerated,  is  a  ^rsoaal  taji,  imposed 
upon  tbe  person  exercising  the  calling,  and 
liBS  DO  reier«Qce  whatever  to  his  property." 
"We  are  clearly  of  the  opinloD  that  the  pro- 
vision  of  subd.  8,  %  53,  art.  S,  chap.  14, 
Corop.  Stat.,  Is  not  repugnant  to  the  Cod- 
■tltutioh.  It  is,  however,  urged  that  the 
ordinance  Is  void,  because  the  taxes  imposed 
by  it  are  not  uniform  in  respect  to  the  clAsaea 
upon  which  they  are  levied.  The  ordinance 
Impoaea  a  fixed  sum  updn  eadk  of  tbe  Tarious 


does  not  classify  each  business,  and  graduato- 
the  amount  that  shall  be  paid  by  the  p«rscH» 
pursuing  an  avocation  according  U>  the- 
amount  of  business  he  shall  do,  is  not  a  vio- 
latloD  of  tbe  rale  of  unlfMmlty  preacrlhed 
by  both  tbe  ConstltutlMi  and  Statut*.  It  is- 
not  an  income  tax,  but  a  license  fee  or  tax 


in  favor  of  or  against  anyone  carrrlng  on 
the  business  taxed,  but  operates  nnifonnly 
OD  the  class  to  which  it  applies.  Section  7 
of  the  ordinance  provides  th^t  any  person 
violating  any  of  ita  provMons  shall,  <» 
conviction  thereof,  be  fined  not  leea  than  (S- 
nor  more  than  |fiO,  and  be  cammitt«d  until 
the  fine  and  costs  be  paid.  Under  the  decis- 
ion of  this  court  in  Statt  y.  Orem,  37  Neb.—, 
the  penal  provision  for  the  enforcement  of 
the  ordinance  is  void.  But  that  does  not  in- 
validate ite  other  provisions,  as  tbe  valid 
part  is  a  complete  act,  and  la  not  dependent 
upon  the  void  portion.  State  v.  Lancatter- 
Ooutitv,  e  Neb.  474;  Stalt  v.  Mirdg,  1  Neb. 
877;  &aU  v.  Laneatfar  O^ntg,  IT  Neb.  85;. 
Btaia  t.  £un{i,  19  Neb.  828 ;  Mvldom  v. 
Led;  Se  Neb.  4S7 ;  Utmetigv  v.  BUUe,  %;^ 
Neb.  674. 

Thejvdffnumt  of  ttu  Dittriet  Cburt  ^({tflrnwd. 

The  other  Judget  ooncui. 


INDIANA  SUPREME  COURT. 


James  L.  WILSON  et  al.,  Apptt., 
EUJah  T.  BROOESHIRE.  Receiver,  etc 


la  One  who  OBdartKkoB.  oa  b«h»If  of 

mbaeritHsra  to  die  stock  of  a  oorporation.  to 
OoUact  theaubeoHiiUoDtandappl;  tke  mone;  to 
tlie  oaiiaeUatlon  otoorporate  debts,  oannot  ac- 


poratlon,  for  the  payment  ol 
olent  moner  In  his  hands.  nallKd  from  ttook 
■ubsartpUom,  wUoh  shall  bs  bosUle  to  these  oa 
whose  behalf  be  was  aottnc.  wldiout  tbetr  ooo- 

8.   To  »Told  m,  pnrehjwo  br  »  tartwt««  of 

property  involved  in  the  Oust,  It  la  sutDcieot  for 
tbe  beneficiaries  to  show  his  relatJOD  to  tlie  im^ 
enjandto  them. 


NoiK— IViHtM  eonnol  pwctiate  the  tt 

The  trustee  has  aduty  to  perform  In  re^rd  to  the 
trust  property  wbieh  Is  entirely  luoonilstent  with 
tatsnaauroiniitbecbaracterof  apurobaser.  Iddings 
V.  Bnien.  4  Sttniif .  Cb.  S83.  T  N.  T.  Ch.  L.  od.  1098. 

Tbe  law  esleems  It  a  Iraud  In  a  trustee  of  an  ee- 
talfi  to  take,  (or  bis  mm  benefit,  a  position  Id  whlob 
his  Intorsta  irlll  oanHlDt  wltb  bis  duty.  Sbeldoo  v. 
Bloe.  SU  MIcb.  901. 13  Am.  Hep.  ISO:  Davoui 
tdiig,:JohiiK.Cb.ZS£,lN.Y.CtLL.ed.Sffi;~ 
V.  Iavrenoe.8  Ves.  Jr.TtO;  Lord  HardvlcKev.  ver- 
noo,  1  V«a.  Jr.  ill;  Ex  parte  Lacey.  >  Tea.  Jr.  tSA; 
Docker  v.Somes,£MyL&R.  055;  Faroam  v.  Brooks, 
•  Pick.  XO:  Haegar  v.  wtlson,  4  Watts  *  B.  fiOl;  Rog- 
ers v.  Rotrers,  8  Wend.  609;  TerwilllBer  v.  Brown, 
US.Y.tVy-.  Beaublen  v.  Poupard.  Hair.  fMicb.)  Ch. 
108;  nwTRht  V.  Blackmar.  S  Mloh.  33D;  Hoore  v. 
Mandlebauni,  S  MIob.  433;  Story,  Eq.  Jur.  1 3i3. 

Tbe  rule  that  a  trustee  oauDOt  purchase  at  apub- 
Ho  sale  where  tbe  trust  estate  is  Interaated  In  hsv- 
Ing  the  property  bring  tbe  blgbest  price  applies  to 
all  persona  Invested  with  a  Sduolary  power,  as  well 
as  to  trusiees  proper.  PHoe  v.  Thompion,  8i  Kr. 
SU. 

A  publf  0  sale  of  trust  prDpertr  whJeh  the  eitate  Is 
Inlereaced  tn  having  bring  the  highest  |<rlce.  at 
f  L.R.A. 


be  Invalid,  and  tbe 
able.   iMd. 

rule  of  equttable  policy  that  i 


ofati 


oat  leave  of  a  chancery  court  Hloboud  v.  Olrod^ 
tt  n.  8. 4  How.  K»,  U  L.  ed.  lOTT;  Fauoett  V.  FtU' 
cett,  1  Bush,  lai;  UoCkrty  v.  Steam  Ootvm  Press 
Co.tI«-lS;  Bergen  v.  Bennett.  I  CsL  Oss. »;  Ch»- 
ple  V.  Weed,  1  Clarke,  Cb.  4SS.  T  N.  T.  Ol  L.  ed.  ITS; 
Colgate  V.  Colgate,  23  N.  J.  Bq.  87%  FTODeherger  v. 
Lewis,  79  N.  a  42S:  WUlard.  Gq.  Jur.  SOT:  SneU, 
PrIno.Bi).lU;  Wlllla,  Tr. Ifti;  Underbill.  Tr.as,art. 
EA;  Lewin,  Tr.  Tth  ed.  U&  Hill,  Tr.  1th  Am.  ed.  US; 
Perry,Tr.  Bded.  tut.  See  nets  to  Tyler  v.  Sanboro- 
(lll.ilI'.H.A.  OB. 

For  exceptions  to  this  rule  see  nets  to  Andenan 
T.  Butler  iS.  G.)  S  L.  Et.  A.  180. 

The  prindple  that  a  trustee  may  purohase  tba 
trust  property  ataJudJotalsale  brought  ^>oui  bj 
a  third  party,  which  he  bad  taken  no  part  In  pro- 
curing and  over  wblcb  he  could  not  have  bad  con- 
trol, Is  upheld  by  numerous  decisions  of  the  ITntted 
States  Supreme  Court,  and  other  courts  of  tbto- 
oountry.  AUen  V.  QUIette,  IH  U.  S.  («,  81  L.  ed, 
EH;  Prev<Mt  T.  Qrati.  1  Pet.  a  G  K^  Twln.U^ 


See  also  17  L.  R.  A.  G57;  47  L.    R.  A.  7S2. 


189Q. 


Wumn  t.  BBOOKBHm 


S.  nM  Btatate  wUoh  prerlda*  tint  a» 
tion  fbr  rellttf  Kgaiiwt  ftwids  ahUI  bs 
biouKbt  wtthln  dx  rMndOMDOt  ipplyto  u  ao- 
tlon  teouglit  to  proeure  the  iMiuwUktIoD  ol  a 
■horUr*  deed  of  taod  Mid  andor  •  JudsmsDt  which 
bad  been  poroluMd  ttti  held  br  one  who.  aoUnK 
ODder  •  tniat.  bad  ooUeoted  tuoda  for  insHtlsTac- 
ttoD,  WBuotapunhaBer.andtoranioTettaelDOuia- 
bnDoe  of  tbe  Judsneut  from  the  piopertr* 

4.  Alaudl«wdwUlnotb«  bonndby-lbe 
r«mU  or  a  anlt  to  which  he  « M  not  a  putr  on 
the  ceooid,  luUtuud  brhlg  tenant,  unlea  It  very 
clearlr  appeara  that  the  action  wa»  InMl^ated  b; 
Um  and  that  ha  oonduoted  andtwntioUeil  thellt- 
IfatloD  afurltwu  betrun. 

0.  nw>Uy«ara'StM.tateofZimlt»tl(ma 
iBiiftt  ■T»ll«lt1«i  twihrhalfnf  m  tni»t«« 
who.  with  funds  in  bl«  hands  tor  the  paymeot  of 
a  Judcmeot  agaltiat  real  eclate  of  tbe  beoeQolary, 
purobaaEaiuob  Judgrmentand  has  It  aaslsned  to 
blnmlf,  to  defeat  a  lult  bj  the  beneflolarj  for  Ita 

9.  Wta»r«  Ml  aotton  ambrKclnif  H  mb- 
■tenttT*  e»lUM  la  whlob  a  new  trial  m  matter 
of  right  1«  not  BUowable,M  well  as  other  oauaea  In 
whieb  wioh  new  trial  la  allowable,  proceeds  to 
ludgment,  the  former  eaase  will  ooatrol  and  wac'- 
lanttherefUMUof  anooDdtilaL  . 

|8ept«nLberlB,UM)J 

APPEAL  by  defendanis  from  >  Jadnneat 
oflhe  Circuit  Court  for  MuDtgomer;  tJuun- 
tj  in  fnvor  of  pkintifl  in  an  aciioQ  brougfat  to 
Ht  astde  a  sherkff't  deed  of  certain  leai  wtale 
and  to  procure  a  cancellation  of  tbe  Judgment 
under  nhlcb  it  was  made.  Affirmtd. 
TLe  facta  are  full.v  stated  in  the  opinloo. 


jr«wn.  BkIIftrd*B»llj»rdforappellBntB, 

Metir:  A.  D.  Thom»a,  J,  F.  Uwmay 
and  W.  W,  Thovaton,  for  appellee: 

Tbia  ii  not  an  express  Inist,  but  one  implied 
from  tlie  acts  of  the  parties,  In  casca  of  re- 
Bulttng,  implied  and  consiructlve  tmsta  tb» 
Btatute  of  Limilalioiu  nill  run,  and  it  begin» 
when  tbe  cause  of  aclioa  accrues  to  ttto  eafttf 
que  tritit. 

Perry,  Tr.  §869;  Aug.  Lim.  9,  178;  Wood. 
Lim,  p.  418;  Ifmetam  y.  Barthciomtw  Coantif 
Comr*.  1  West.  Rep.  4TB,  108  Ind.  6361  McClaw 
T.  a/iep/terd,  21  N.  J.  Eq.  18;  Lammer  t.  UttO- 
tiara,  5  Cent.  Rep.  407.  10;!  N.  Y.  072;  SauM 
T.  Utmell,  10  Wis.  61;  Harloa  r.  Ikhon,  111 
Mass.  ISS;  i^  v.  Domic,  54  Ho.  137. 

Under  Rev.  Stat.,  8  293,  the  phrase  "I'or  relief 
against  frauds"  applies  as  well  lo  Builn  tn  equity 
as  at  law;  aod  nnder  it  time  begins  to  run  i^ 
the  time  of  the  perpetraiioa  of  the  fraud  and 
before  the  dtscoyery  of  the  cause  of  action,  un- 
less the  defendant  shall  conceal  bis  liability. 

Fitthar  t.  Flinn,  80  lod.  203;  Mvttdmnn  t. 
Kent,t»laA.  ^&\Wyntuy.  a>raeiiian,62Ind. 
817. 

It  is  an  old  time  principle  that  It  is  the  poller 
of  the  law  U>  prevent  litigation,  and  when  » 
matter  has  been  onc«  litigated  it  la  forerer  put 
atresL 

FiteMi  t.  FitehU,  1  Blackf.  860:  Enmtr  v, 
Mathmnt.  88  Jnd,  173;  Own  v.  Olynn,  71  Ind. 
ttS6;  Utrich  t.  DriteMi.  S8  Ind.  858;  Stat«  t. 
Krug,  94  lod.  8S9;  j'amw  t.  Oark,  67  Ind. 
400;  B<mdaa  v.  Loaer,  06  Ind.  2(18. 

The  Iddoga  Seminary  being  In  court  by  her 
tenant  and  also  by  her  sttomey.t&ewMtwunil 


on  On.  V.  Harburr. «  U.  S.  WT,  ffl  L.  ed.  lA  fjbor-  \ 
peDDlwt's  App.  BI  Pa.  SIS;  Vak.  T.  Barber,  S  Watts 

*s.ia. 


Mie.  wlibout  special  permlsslini  bom  a  court  of 
oompeCeut  Jurlsdiotloo.  Allan  f.  Qillatle,  IST  U.  8. 
tfi«,  V  L  ed.  ETL 

In  Texas  a  trustee  may  purchase  tbe  trust  prop- 
ertTBta  Judloialaalelsougbtaboutbj'athlrdper- 
aoB.  whloa  he  had  no  part  In  procurlny  and  Dver 
whlohhecouldDothaTehadooniroL  ib(d.;Srfk[ne 
T,  I>elABaum,8Tei.4tT;  Howards  v.  I>arls.eTax, 
1T«;  Scott  T.  Mann,  83  Tex.  1SG;  aoi>d«ame  v.  Bush- 
mg,  SB  Tex.  Tffl. 

ThepuTohaan  bf  a  trustee,  dlrectlj'  or  iDdlreotl?, 
of  aoT  part  of  a  trust  estate  wbloh  he  Is  empowered 
to  sell  SB  truatee.  whether  at  publlo  aucttoD  or  prl- 
Tate  sale.  Is  yoldableat  the  electloa  of  the  beoeB- 
clarlee  of  the  trust.  Toirey  ».  Bank  of  Orleang.  t 
Paige,  SIS,  iN.  7.  Ch.  Led-SSB;  B<sboUev.Boholle,S 
Oent.  Rep.  80.  101  N.  T.  ITI;  Davouu  v.  Vanning,  S 
Johns.  Cb.  S'f.  1 N.  T.  Ch.  L.  ed.  895:  People  v.  Open 
Board  of  Stock  Broken  Bldg.  Co.  (8  N.  Y.  HI;  Ful- 
ton r.  Whitney,  flfl  N.  T.  B4S;  Van  BppH  r.  Van 
EppB,9Palga,l!:7r,iH.r.Ch.L.ed.  888. 

Sou  mat/ ba  set  nstdo, 

If  one  aetlng  as  trustee  for  others  beoomee  blm- 
•ell  Interested  In  the  purohase,  theceilubi  giM  tnu( 
ai«eutlcled,  of  oourBe,  to  bare  the  sale  set  aside, 
unless  tbe  tnuteehadfalrlydSTeetedhlnigelf  of  tbe 
character  of  trustee.  Stephen  y.  Beall,eSU.  B.  ffl 
Wall.  Stfl,  22  L.  ed.  TSS:  Van  Eppa  v.  Van  Epps,  9 
Paige,  237.  t  H.  Y.  Ch.  L.  ed.  SB2. 

PnnluiMimirttto  benefit  at  cestui  que  tmst. 

Fuiobasebya  trustee  will  Inure,  In  egujtr,  ' 
•  L.R.A. 


tbe  UM  of  the  b 

Mo.  U5;  TbomtOD  *.  Irwin.  4S  Ho.  UB;  Uea  y.  Obpe- 

lln,  a  Ho.  TB;  Story,  Bq.  I ISU. 

A  trustee,  who  bujs  In  ttae  trust  property  under 
a  prior  iDoumbranoe,  at  a  prloe  twlow  Ita  real  value, 
la  always  oonaldered  as  dolnK  so  tor  the  use  and 
oestut  yuc  Imiit.  Oulbura  r,  Morton, 
as  How.  Pr.  ISO,  1  Trans.  App.  14S.  8  Keyca,  3a^  k 
Abb.  Pr.  N.  S.  SU,  1  Abb.  App.  I>eo.  Wii  Campbell 
-    Johnston,  1  BandLOu  1W.7N.  Y.Cb.  L.ed.2rS. 

enotj  to  Manhattan  G  A  B.  Co.  v.  Dodge  (Indj  ft 
L.H.A.88e;  Cranston  T.  Wbeeler,  8T  Hun,  «8. 

It  the  purchaser,  though  a  party  to  tbe  action.  Is 
aotlng  In  a  Bduolarf  oapadty  arising  outside  or  tbe 
relation  of  mortgagor  and  mortgagee,  bis  UabtUtj 
to  bis  eti^/iA  ipit  (ruit  oannot  be  affected  by  ■  provis- 
ion for  sale  of  the  property,  oor  by  the  order  oon- 
Orming  the  sale.  Fulton  y.  Whitney,  B8N.  Y.  MT; 
Oa]laUBnT.CuDningbaiiii.gOow.8n,B81i  Oongerr. 
Blog.  U  Barb.  SaO. 

Wberea  person  standlngin  aooufldentlal  telatlOB 
to  SDOthor  purchases  land  with  the  money  of  lb* 
latter,  taking  Che  Utle  In  his  own  name,  a  trust  re- 
sults In  the  latter^  favor.   Cooper  t.  Lse,  7t  Tex. 

If  a  trustee  traOlas  for  his  own  profit  In  property 
beldby  him  In  trust,  the  beneflolary  may,  on  llme- 
ly  application,  claim  the  profit  as  hla.  Hughes  V. 
Hushea.  87  Ala.  e5& 

If  an  ageet  purcbasas  lands  wltb  money  of  his 
principal,  and  (&kes  title  hi  bis  own  name  wiihout 
ths  lattar'sooment,  tbe  land,  or  the  proceeds  there- 
of, will  be  Impressed  with  a  trust  to  favor  of  the 


InOtmnijIeailoiKif  VnuU*. 
The  tmatee  wllLof  course,  be  Indemnified  for 
bis  adyances  on  a  purchase  held  to  be  made  for  the 


the  tad^ment  agatDrt  the  iDdlana  Centnl 


t^  the  tad»i 
Nonnal  Coll 


HermnD,  Res  Adiudlcata  and  IMoppel,  p. 
146,  e>  1S6,  p.  lOtl,  ;;  8S9:  Bobbin*  v.  Ohieago. 
71  U.  B.  4  Wall  679,  18  L.  ed.  480;  Strvng  t. 
J^tenix  Ins.  Co.  03  Mo.  295;  Earcis  v.  Funur, 
46  Ho.  448;  fimg&r  v  GhiUoU,  42  Iowa,  3S; 
Mcyamee  t.  Mordand,  20  lona,  Itl;  Btoddard 
T.  Tlifmpton,  81  lona,  61. 

A  Judgment  Is  pereooal  property. 

Henry  v.  Utvry,  11  Ind.  287;  PtaeofJtY.  Al- 
Mn.  80  lod.  80;  Wma.  Peis.  Prop.  68, 96:  Bou- 
vter.  Law  DicL  UUea,  Chom  and  GAm»  in  Ae- 
Hon;  Dda. 

The  assigDroeDt,  on  record,  ot  the  Billinnly 
Judgment  io  the  appellant  WUsoq  Tested  In  aim 
the  title  of  the  Nme  (Rev.  Btat  g  608);  and 
■when  be  held  it  wilhout  question  for  sis  yean 
he  became  the  uniiUputed  onner  thereof. 

Rev.  StaL  6  292:  Cooler,  Const.  Lim.  860; 
OaMp/tii  V.  Hait.  lis  U.  8.  623,  29  L.  ed.  486; 
ftwtonT.  Bngsi,Uyi.l^i  MerralY.  BtOlard, 
S8  TU  889;  Winbam  t.  Codiran.  0  Tex.  183; 
Bimi  T.  Qinfifld,  2  Ala.  GSS;  JVnwwmis  t.  Z>ii- 
«■«,  22  Ala.  631;  Whelham  v.  ftuniyieajua  cC 
Jf.  T.  C.  R.  Co.  9  Phila.  284;  Yanes  t.  Tuneu,  B 
HeUk.  858,  18  Am.  Hep,  6, 

Wherever  the  tlile  to  real  propertr  bat  Issue, 
whether  the  quFStioD  be  ptesented  by  the  com- 
plaint or  by  a  cross  complaint,  the  court  can- 
not refuse  a  proper  application  tor  a  new  trial 

Adaiiu  V.  Wilttm'eO  Tnd.  660;  Miller 
EutJimOe  Nat.  Bank,  90  Ind.  273:  Hammami 
t.  Mink,  Id.  281;  SreitliM  t.  Fran*.  4  West. 
Rep.  479,  106  Ind.  800;  Omfer  t.  Batton,  89 
Ini  IftU;  Bi-voraft  v.  Damdmm,  19  Ind.  96; 
header  y.  Sherwood,  21  Ind.  168. 


Mitehell.  J.,  dcllTered  the  opinion  of  the 
courtr 

Elijah  V.  Brookshh«,  as  receiver  of  the  Ia- 
doga  Seminary,  brouKht  this  suit  agaluM 
James  L.  WilwHi  and  William  Hughes,  to  pro- 
cure the  cancellation  of  a  deed  for  certain  real 
estate,  which  the  BheriO  of  Uontgomery  Coun- 
ty conveyed  la  Hughes.  A  cnea-complaiBt 
was  filed  oy  the  latter,  and  upon  lames  made 
upon  the  complaint  and  crosB-complaint  Ibete 
was  a  Eeneral  Judgment  for  the  pl^tifl  be- 
low. The  merita  of  the  controvraay  maj  be 
deienniaed  by  considering  the  facta  epeinallj 
found  by  the  court.  The  material  ff<cia  thus 
found  are  that  the  Ladoga  Bemtnaiy,  an  In- 
corporated company  owned  the  resl  relate  in 
controver^,  and  had  erected  thereon  l-uildlnn 
designed  tar  an  Institution  of  learning,  b 
187S  the  corporation  fouud  Itaelf  involved  is 
debt,  Its  real  estate  having  become  iocumbend 
with  UenB  to  the  amount  of  (1,200.  Amnng 
other  liens  there  was  one  known  aa  Uie  *'  Bif 
ingsley  judgment,"  rendered  in  1878,  and 
amounting  to  (220,25.  besides  costs.  About 
this  time  a  number  of  citizens  aabecribed  vari- 
ous sums,  amounting  in  all  to  tl,7::9,  to  the 
capital  stock  of  the  corporation,  their  parpoaa 
being  to  free  the  property  from  lecumbranee 
and  put  the  buildings  in  suitable  repair.  The 
subK'riptioiis  were  all  made,  on  tne  express 
condition  that  no  part  of  (he  amount  subscribed 
should  be  expended  In  making  repaira,  except 
what  might  remain  after  paying  off  the  in- 
cumbrances on  the  property. 

The  defendant  James  L.  WHaoa  was  nin- 
tuaLly  chosen  by  the  officers  of  the  corporation 
and  the  snbacribers  to  the  new  stock  to  collect 
the  amount  subscribed,  pay  off  the  lien*  aul 


Tnutee  eamotietU  kttnutvnpertn. 

A  trustee  who  buys  In  the  bust  property 
under  a  prior  Inoumbranoe,  and  at  a  prloe  below 
tts  real  value,  la  always  ooDsideiod  as  dolDK  so  for 
the  una  aai  beoefltof  bis  eotut  ou<  trust.  Blade  v. 
Tan  Vech tan,  U  Paige,  XI,  S  N.  r.  Ch.  I.  ed.  4S;  Col- 
bum  V.  Morton,  80  How.  I*r.  IM.  1  Abb.  App.  Deo. 
BBS,  E  Abb.  Pr.  N.  B.  81!l;  Fulton  v.  Whitney.  S  Bun, 
1>;  CampbeU  v.  Johnston.  1  BandC.  Ch.  tWI,  T  M.  Y. 
Ch.  L.  ed.  StSi  DIohlDBon  v.  Codwise,  1  Bandf.  Cfa. 
814,  T  N.  Y.  Cb.  U  8d.  KM;  Crani  v.  Hllobell,  1  Sandf. 
Ch.»l,TN.  Y.  Ch.  L.  ed.  SIS:  Dolwon  v.  Uaoey,  8 
eandf.  Ch.  flO.  J  N,  T.  Ch.  L.  Bd.  770:  Iddlngs  v. 
Biuen.  4  Bandf.  Ch.  MB,  7  N.  Y.  Ch.  L.  ad.  UBS; 
Bolman  v.  Hcilman,  88  Barb.  SSB, 

NO  sot  of  the  trustee  shall  prejudice  the  autirt 
que  trust.    Piatt  v.  OUver.  8  HcImui.  gt. 

nvdea  cannot  pn>;lt  by  (ruM  ettoCtL 

TruBteea  are  not  entitled  to  benaBt  themselTBS 
from  the  uae  of  trust  property.  Blauvelt  v.  Aaker- 
inan.  2D  N.  J,  Bq.  ItB;  Wlilta  v.  Parker,  S  Barb.  US; 
Conro  V.  Port  Henry  Iron  Co.  IE  Barb.  U:  Oteen  T. 
Winter.  lJoboB.Ch.Zr.  IN.T.  Ch.  L.ed,lT:  Parklst 
V.  Aleiaoder.  1  Johns.  Ch.  8H.  1  N.  T.  Ch.  L.  ed. 
'  IBl:  Brown  v.  Rickets.  1  Johns.  Cb.  80S,  1  N.  Y.  Ch. 
L.  ed.  StS;  Brertson  V.  Tappen,  S  Johns.  Ch.  49T,  1 N. 
T.  Cfa.  L.  ed.  list;  Hawley  v.  Mandua.  7  Johns.  Ch. 
17*.  *  N.  Y.  Ch.  L.  ed.  StO;  Holridae  v.  Gillespie,  * 
Johns.  Ch,  80.  i  N.  T.  Ch,  L.  ed.  M*;  Mathawe  v.  Dra- 
BBud.  8  Oeaaua.  Sk  Trenton  Bkg.  Co.  v.  Woodruff,  i 
N.  J.  Gq.  117;  Holman  V.  Holman.es  Barb.  ES^  Blade 
T.  Van  Veohtaa,  11  Paige,  O,  I  Zi.  T.  Ch.  L.  ed.  IS; 
•  L.R.A. 


Jewett  V.  Miller.  10  N.Y.  «S.S  Abb.  Pr.  N.  BL  aU; 
Sohleffelln  v.  Stewart,  1  Johns.  Cb.  BtO,  1  N.  Y.  Oh. 
L.  ed.  as. 

A  trustee  oannot  proStbythe  sale  of  lim  prop- 
erty of  the  eettui  ipu  trust,  and  upon  his  deaUi  bli 
estate  will  be  held  liable  to  the  benelloiarleB  of  tJie 
Inut.  Taylorv.  Bentiam,lSn.B.6How-nB,llI. 
ed.l4B. 

When  tmstaea  derive  any  beneflt  from  the  nee 
of  trust  property  Uiey  are  Dhargeable  with  iDtanst, 
either  simple  or  compound,  bb  the  (act*  requlitt. 
St  CoDimonwaalth  F.  Ina.  Co.  82  Hud,  79;  Uannlof 
V.  HannlnR,  1  Johns.  Ch.  GK,  1  N.  Y.  Ch.  L.  ad.  Mj 
Ulnuoe  V.  Coi,  4  Johoa.  Cb.  Ul.  1  N.  Y.  Ch.  L.  ad. 
IISS;  Mumford  v.  Murray,  S  Johns.  Ch.  17,  t  S.  T, 
Ch.L.ed.«;Kellott  v.  Hathbuo.l  Paige.  110.*  N- 
Y.  Ch.  L.  ed.  861;  Otrilvie  t.  OBllTia,  1  Bradf. »; 
Duffy  V.  Duncan.  82  Barb.  SSB.  K  N.  T.  IBl:  Landns 
V,  Lansing,  45  Barb.  IBS:  Sweet  v.  Jaooeka,  fl  Palce. 
3GG,8N.  Y.Ch.L.ed.I01S. 

They  may  tie  oliarired  with  the  whole  prolltt, 
either  by  maldng  perlodloal  reeta,  and  otiarglag 
oompound  Interest,  or  in  luoh  roanner  aa  may 
twat  carry  out  the  prinolple  of  giving  the  OMtHt 
guatrtutthe  benefltof  all  theprafln  made  beyond 
simple  Interest.  Dtloa  loa  Co.  v.  Lynoh,  11  Paige, 
sat,  H  N.  Y.  Oh.  U  ed.  Bil;  Oaratv  v.  Qardtnet.  1 
Bdw.  Ch.iaO,  SN.  Y.  Ch.1..  ed-SKMoDtloy  v.l^ab- 
brook,!  B.Mon.Ml;CIarkaoDV.DePe)SUr,B<9k. 
Ch.  4£4, 1 N.  Y.  Ch.  L.  ed.  478. 

ButsappHMf  toageniM, 

ThelawwIU  oot  suffer  any  man  to  earn  a  proflt, 
or  axpooe  htm  to  the  temptaUons  of  a  darelle- 
lion  of  bta  du^.  by  allowing  Um  to  aot  at  the  sa 
dmelntbe  double  oa  " 


i8>a 


WlLOOX  1 


nuke  the  contemplated  repaln.  He  ucepted 
the  tnut,  collected  $1,610  of  the  money  sub- 
■cribed,  which  the  court  floda  wu  (400  Id  ez- 
cen  of  the  amount  required  to  discha^e  all 
tbe  lleni  ou  the  propertj.  With  the  exception 
of  leTciftl  imall  llems,  amountfnK  to  $388,  it 
4oes  not  appear  from  the  flndmg  how  tbe 
Amount  collected  wu  disburaed,  there  belog  in 
the  flndlDg  only  a  gimeral  iiatement  that  the 
realdue  waa  applied  to  tbe  payment  of  judg- 
■neott  Mid  tn  maUnc  repairs.  Of  tbe  ps8, 
Wilaoii  retained  MO  for  bia  aerrlces. 

On  the  lOtb  flay  of  February,  1877,  while 
WllaoD  waa  engaged  In  executluR  the  truit  he 
had  uDderttken.  Be  paid  BiUlagsley  $320,  and 
took  aoBirigDmeDtof  tbe  hidgment  theretofore 
readered  in  faTor  of  tbe  latter  aniDat  tbe  L»- 
doga  Seminary,  to  himwlf,  and  For  more  tbtw 
six  year*  prior  to  the  commencement  of  thlaao- 
tioD  openly  aawrtedowBenblpof  the  JudgmeDt. 
and  declared  his  pnrpoae  to  enforce  it  agaloat 
tbe  propeilT  of  tbe  corporation,  of  which  pur- 
poee  lla  offlcera  tiad  notice.    It  Is  not  found 


Bubwqnently,  to  December,  ISM,  Wllion 
caoaed  tbe  propertv  to  be  eold  at  BherlfTa  aale 
lo  aatiafy  tbe  Jnugment  asalgned  to  bim  aa 
•bore,  he  becoming  the  parchaser.  Be  after- 
warda  anigned  the  certtficale  of  purchase  to 
Hughea,  to  whom  he  waa  lodelKed,  the  latter 


tbe  nibacripttoni  to  tbe  ttock  were  made. 
Hughet  obtained  a  aherlff's  deed  tn  Decembo^ 
18tw,  and  took  posaewion  of  tbe  property. 

It  is  found  tbat  la  tbe  year  leeS,  when  Wll- 
ion waa  about  to  sell  the  property  on  the  Blll- 
ingstey  Judgment,  the  Indiana  Central  Normal 
College,  being  in  poaaeation  aa  tenant  of  the 
I«dogB  Seminary,  toalltuied  a  lult  In  the 
HoQ^mery  Circuit  Oourt  for  the  purpose  of 
enjoinlna  the  sale,  on  tbe  alleged  ground  that 
Wilsim  bad  collected,  aa  the  aaient  or  truatea 
of  the  Ladoga  Demtnary,  and  the  subscrlbera 
to  Ita  slock,  more  than  a  sufficient  amount  of 
money  to  pay  oft  the  Bllltngiley  claim,  and  all 


tbe  property,  and  that,  acrording 
on  upon  wblcb  Ibe  snbscripiiona 
were  made,  and  owing  to  tbe  relalfona  of  WU- 


to  the  proparty,  the  Judgment  waa,  a.  ._ 
bIm,  actually  paid.  It  la  found  that  such  pro- 
ceedtnga  were  bad  In  tbat  case  as  that  a  Judg- 
ment waa  rendered  In  faTor  of  Wilson  and 
uainat  ibe  Indiana  Central  Normal  College. 
TH  Ladoga  ttemlnary  was  not  a  party  to  tbat 
action,  and  did  not  participate  to  the  trial,  bnt 
it  had  knowledn  that  the  suit  had  been 
instituted,  and  the  preaident  of  the  board  of 
tnutees,  without  any  authority  from  th«  board, 
employed  an  attorney  who  appeared  for  tfaa 
purpoae  of  looking  after  the  inteieata  of  tba 

The  plaintiff  below  waa  doly  appointed  re- 
ceiver, at  tbe  suit  of  dlrers  persons  Interested 
tn  the  property  of  the  oorporatlon.  Upon  the 
facts  as  above  summarized  tbe  court  stated 
conclusions  of  law  adverae  to  the  appellants 
Wilson  and  Hughes.  The  facts  found  were 
all  within  tbe  Issuea  of  tba  case,  and  whether 


eltbar  at  a  pnldlo  <»  private  sale.  Dvtelit  v. 
Blaokiiiar,>Ulch.SaD.5T  Am.  Dec  ISb  Moora  v. 
Moore,  «  Sandf.  Ou  tt.  T  N.  T.  Ch.  L.  ed.  1D1S;  NoTea 
▼.  Landon,  n  Vt.  MS:  FarUst  T.  Alaianiler,  IJohns. 
Ch.  Wt,  I  N.  T,  Ch.  L.  ed.  IM;  Reed  v.  Warner,  E 
Faltca.  fiEO,  S  N.  T.  Ch.  I-  ed.  Srt:  Conro  r.  Pott 
Benrr  Iron  Co.  U  Barb.  UiWilfht  v.  Bosa.8B  OaL 
lat;  Qauvelt  v.  Aokerman,  1»  M.  J.  Bq.  1<8;  Salt- 
marBli  v.  Beene,  4  Port,  tn,  80  Am.  Deo.  ISO;  I>odd 
T.  Wakaman, »  N.  J.  Bq.  188;  Twgg  v.  Bowman,  » 
Fa.  880;  Ban  v.  Luoaa,  T  8.  a  (N,  B.)  lU:  atoir,  Bq. 
Jur.  1 819:  Gieen  v.  winter,  1  Johna.  Oh.  S6,  note,  1 
H.T.Cb.I..eiL<T. 


^OsnteoMnatM 


u  tnoompotub  r«laMonfc 


AnaffenteaooM  take  upon  hlmatif  Inoampatl- 
Ue  dudea  and  diaiaoieta.  or  aot  In  a  bauaaOoa 
wbeni  ha  has  aa  advene  mtereat  or  emploTment. 
Hurrar  v.  Beard,  1  Cent.  Bep.  180,  101  N.  T.  SOS; 
Bmt  T.  Print.  1  Vest.  Rep.  Ttt,  81  Ko.  IHl 

An  agentaannot  plaoa  bla  faiteresta  In  oonfltot 
with  Uwaa  of  bla  prinolpaL  Lr  Qendra  v.  Bjidcb 
an.  J.)  11  Ceat  Bap.  ai& 

An  aaant  oamiot  be  allowed  to  ptaoe  hlmseU  to  a 
pceltlon  wbeie  duty  and  Interest  oonfllot;  Or  be 
permitted  to  make  a  profit  out  of  bis  agKoaj. 
Orump  V.  Inasrsoll  (Hbui,)  JtHj  IB,  UU;  O'QnSj 
V.  One,  U  Hun,  tOL 

One  who  Is  axant  of  one  partj  to  an  avree- 
mant  oannot.  at  the  vme  tame,  Im  the  event  of  tba 
other  partr  to  tlie  Mme  agreement,  and  the  latter 
liDOt  bound  tj7  bla  acta.  Leeds  v.  Penrose  (If.  J.l 
aoent  Bep.  516. 

HoneT  oomliv  to  the  bands  of  an  airent  for  a 
speoiflo  purpoBa  cannot,  without  ths  oonaent  of 
the  prtnelpai,  he  diverted  b;  tba  acent  from  that 
purpose,  so  as  to  oieate  tbe  relation  of  debtor  and 

»L.aA. 


oredftoi.  WcQa  v.  Oolllna,  6  L.  B.  A.  S31,  Tl  Wta.  SIL 
Itakprlnolple  applies  equally,  whether  one  deals 
wltb  hlmseU,  aotincasaolelnistee.  or  with  a  board 
of  frusteea,  of  wtdch  be  is  a  member,  or  wttfa  tbe 
dlreotors  of  a  corporation  of  whom  belione.  San 
Diesov.SanDlevoft  L.A.  B.  Oo.  U  Oal.  U3i  H»r. 
geant  v.  Bolbars,  tt  Wis.  138;  Oaflln  v.  pBrmera  • 
0.  Bank,  U  How.  Pr.  1.  IB:  New  York  Cent.  Ina.  Oa> 
V.  National  Pioteotlon  Ins.  Co.  U  N.  Y.  8B-0L 


eat  tn  property  when  he  has  a  duty  to  perform 
Inoonslslcnt  with  the  oharacter  of  pnrobaser. 
South  Baptist  Boo.  v.  Clapp,  IS  Barlk  IT;  Hawl^  r. 
Cramer,  1  Cow.  T8S;  Van  Bppa  V.  Van  Eppa,  B  Pslite, 
nr.l  H.  T.  Ch.  L.  ad.  SBC;  Conser  v.  Ring,  11  B>rb. 
BM;  Randall  v.  lAUtenbaiver  (B.  I.)  G  Mew  Bnr. 
Bep.  780;  KoEay  v.  WUUama,  U  West.  Bep.  10,  m 
lCleh.51T. 


agent,  of  the  partlanlar  property  of 
which  be  has  the  laJe^  or  tn  wblob  be  repraaenia 
another,  whether  he  hu  an  Interest  lo  It  or  not, 
oarrleefraudontbefaoeof  It.  MIohoudv.  Olrod, 
IB  U.  B.  1  How.  (00,  U  L.  ed.  lOTS. 

Aaalebjran  aaent  to  himself  of  the  pmpertr  of 
hta  principal  la  tiM  at  the  option  of  tho  prinolpaL 
LoulavlUa  Bank  v.  Oiar,  M  Sy.  SUB. 


If  one  takea  an  eatate  whkih  be  undertakes  to  oV 
tata  for  another,  he  will  In  equity  be  oooaldared  aa 
boldtnr  it  In  trust  (or  his  prlndiML  Coiae  v.  Leg- 
sett,  at  Barb.a(n;  Sweet  v,Jaooaka,B False, 8U,t 


pends  upon  the  propriety  of  Ibe  concluBiotiB  of 
law  dated . 

Tbe  concluBlona  itated  br  the  court  are 
HMlled  upon  TBiioua  RtounoH, 

1.  It  1b  Mid  (he  facts  found  ahow  that  the 
csiise  of  Bctloa  accraed  more  tbsii  ail  fMrt  be- 
fore the  Hull  was  commeoced,  and,  aesuming 
that  tbe  prcfeni  is  an  action  for  relief  anioat 
fraud,  ItiB  hence  contended  that  the  aultubar- 
letl  by  lbs  Statute  Id  which  it  !■  provided  that 
artioni  for  relief  against  frauds  shall  be  com- 
menced within  ^  yean,  and  not  afterwards, 
Rer.  But.  1S81,  g  S93. 

The  ooQClualon  la  neoeaurllT  erroaeotu, 
because  tbe  premiae  from  which  it  Is  drawn  la 
incorrect.  The  sclion  la  Dot  for  relief  against 
ftaud  withla  the  meanini;  of  sabdivliion  <  of 
the  section  atxive.  The  action  was  Dot  brought 
to  rescind  a  coDtract  Induced  by  fraudulent 
mlarepreseatBtlon  or  concealment,  nor  to  act 
aside  a  conveyance  on  the  ground  that  it  was 
procured  or  made  as  tbe  resuli  of  an  actual  ag- 
greasive  scbemeto  deFraud;  nordoestbe  plain- 
SB's  right  to  maintain  liU  action  depend  upon 
bis  ability  to  prove  that  any  actual  fraud  was 
either  commitled  or  contemplated.  Tbeaciion 
was  brought  to  procure  the  cancellation  of  a 
■beriirs  deed,  end  to  have  an  incumhranco  re- 
BioTed  from  ceriain  real  eatale  owned  by  the 
Ladoga  Seminan,  of  which  it  Is  alleged  one  of 
the  appellants  la  In  possession.  It  proceeds 
upon  the  aasumptioti  that  the  Billlngsley  Judg- 
ment was  actually  paid  end  satisfied  at  tbe  lime 
tbe  aberiff'B  sale  was  made  toWilaon,  owing  to 
the  fiduciary  relation  wblch  the  latter  occupied 
toward  tbe  property  and  thoae  interested  in  it 
at  the  lime  he  paid  tbe  money  and  took  an  as- 
signment of  the  Judgment.     By  accepting  the 


acqairiog  soy  right  in  it  boetlle  to  thoae  in 
whose  bebalf  ne  was  acting,  without  tbcfr  cod- 
aent    And  thte  was  so  whether  he  e 


bim  to  collect  tbe  money  aubacribed  tar  atuct, 
and  out  ctf  the  first  moneys  collected  to  pay  otT 
the  incumluances  on  (be  property,  and  LaTlng 
collected  more  than  enougb  to  pay  off  all  tba 
Incumbrancee,  he  could  not,  w bile  standing  ik 
tbe  relation  of  a  trustee,  acquire  title  to  tbe  inisc 
property.  Tbe  purcbase  by  bim  was  votdabl« 
absolutely  at  the  election  of  Ihow  interested, 
and,  in  order  to  aroid  It,  nothing  mora  waa 
necessary  then  to  show  tbe  relation  which  tlie 
purchaser  occupied  to  the  property  and  to  the 
Btockbolders  of  the  corporation. 

The  Btetuie  which  provides  that  ecUons  for 
relief  egainsttrauds  sball  be  brought  within  alz 
years  applies  to  actions,  the  immediate  and  pri- 
mary object  of  which  is  to  obtain  relief  froiB 
fraud,  and  tiot  to  ections  which  fall  within 
some  otlier  class,  efen  though  questions  or 
fraud  may  a  rise  incidentally.  Eeev.  Louit,  91 
Ind.  4ST:  CareM  v.  Foster,  82  Ind.  145;  Kms- 
(jujci  V.  Bepntr.  40  Ind.  689. 

Aa  waa  In  effect  said  in  Patter  ▼.  Bmith,  8ft 
Ind.  SSI,  a  case  closely  analogous  in  principle, 
the  Statute  which  requires  octiona  for  relief 
against  franda  to  be  brouebt  within  six  yea» 
embraces  actual  frauds,  and  possibly  some  case* 
of  constnictive  frauds,  butdoes  not  embrace  & 
case  like  the  present,  where  the  eeUui  jut  irutt, 
or  person  standing  In  bis  place,  has  ibe  right  to 
have  tbe  laie  set  aside,  not  because  tbe  par- 
cbeser  or  trustee  haa  been  guilty  of  fi»ud,  but 


N.  Y.  Ch.  L.  ed.  lOBt.  Bl  Am.  Bep.  tSk  B  Pom.  Bq. 
I  n»;  Gburch  V.  Sterilng.  10  Conn.  88Bi  KcEInley  v. 
Irrlne,  IS  Ala.  mu  Smttb  v.  Btepbenson.  IE  Iowa. 
MA  Kruti  V.  Flsber.  8  Kan.  90.  B  Kan.  tlOli  Ifattbewa 
v.  LlabC,  IB  He.  SOS;  Ptll^burr  r.  PillabuTT.  IT  Me. 
107:  Hoore  v.  Mondlebftam,  B  Ulcb.  iSS;  Belts  v. 
Baitx,  eo  N.  Y.  G88:  Beimett  v.  Austin.  El  M.  Y.  808; 
OardDer  t.  Ogden.  W  S.  Y.  377:  Barin  v.  Storj.  X 
Tex.  8U:  McUalion  v.  UcGraw.  9«  Wis.  flllj  BurreU 
T.  Bull.  8  Saudf.  Cb.  IE.  T  N.  Y.  Cb.  L.  ed.  TfiS;  Blount 
T.  Robeson,  8  Joaea.  Bq.  78;  Wellord  t.  Ctaanoellor, 
S  OiatL  8»:  Uassle  v.  Watts.  10  LI.  8.  B  Cmncb.  US, 
a  L.  eO.  181:  Oolbum  v.  Uorton.  B  Abb.  Pr,  S.  B.  8IK, 
a  Eerea.  SOB,  1  Abb.  App.  Uea.  886,  88  How.  Pr.  ISO; 
ChmbaU  r.  Johnson,  1  Bendr.  Ch.  148,  T  S.  Y.  tm.  L. 
ed.  «76;  Lytle  t.  Beverldjre,  SB  N.  Y,  MB;  Dobflon  r, 
Baoer.  >  Saodf.  Cb.  so,  T  N.  Y,  Cb.  L.  nL  770. 

A  puraliaBe  of  an  outstanding  UtJe  or  Interest  tn 
property,  by  a  person  sustalolns  the  lelaHon  ot 
a8«at  to  others  interested  in  the  aame  property, 
will,  at  tbe  oiiuon  of  tbe  latter,  inure  to  their  bene- 
Bt.  Botbwell  V.  X>eweeB,  B7  U.  8.  >  Blaak,  SIS  ITL. 
ed.Bae. 

It  IsenouKh  that  the  lawpresuDua  inch  saka  to 
tM  injurious  to  tbe  prinolpal,  and  tbe  asent  ta  not 
permitted  to  rebut  tbe  preeunipUon.  HoDoneld  v. 
Txird,  at  How.  Pr.  tiS,  i  Bobt.  U. 

If  an  Bsenl  purohases  proper^  of  wliiob  be  baa 
tbe  maDasemeot  beloDBlns  to  bis  principal,  beholds 
rustfortlielatter.   UoClendon 

n-a,uiia 

8i  bu  agent  tnum  to  bentft  of  prlne(p(U, 
A  psrly  may  In  equity  preveDtbtsaRent  from  de- 
traudlnii  bim,  end  ■eoure  the  beneflt  of  the  pm> 
BL.aA. 


ohase  made  by  the  agenb  Baker  r.  Walnwrlsht,  8B 
Md.  BBS.  U  Am.  Rep.  UL 

The  s«ent  is  traund  to  give  tbe  principal  tbe  beo- 
eflt  of  tbe  purchase.  Oolumbua  Oo.  v.  Hurford,  1 
Nab.  180;  Sweet  v.  JaeookB,  B  Pslxe,  BBt,  B  K.  T.  Cfa. 
L.ed.lCBS;  Reed  v,  Warner.  S  Paige.  BU.  8  IT.  Y.  CIt. 
L.  ed.  88*;  HBiale  T.  WatU.  10  U.  8. 8  Cran<di,  lis,  a  L. 
ed.  IBl;  IrvhM  T.  Vamball.  Bl  U.  B.  ID  Uow.  688,  1& 
L.  ed.  MM:  Flam  T.  Mann.  1  Sumn.  48B. 

nieie  nuat  be  DO  misrepteeeniatlon,  and  no  ODD. 
oealment  or  suppteesion  <tf  any  feot  within  tbe 
knowledge  of  the  agent  whioh  ndgbt  lufluenoe  the 
principal;  and  tbe  liurden  of  establishing  perfect 
falrneailson  tbeagent.  Coodit  t.  Oaokwell,  B  N. 
J.  Bq.  48B;  Banks  t.  Judoh.  8  Conn.  ItO;  New  York 
Cbnt.  Ins.  Oo,  r.  National  Froteotton  Ins.  Co.  U  H. 
Y.SL 

If  an  agent  purobase  at  a  discount  an  outataMUng^ 
draft  agalDRt  his  prinolpal.  the  dlsoount  inuree  la- 
the letter's  beneflt.    NoyeeT.Kndon.ttTt.Eah 
Appllcatfnn  to  set  oaldB  snls. 

An  application  to  set  odde  tbe  sale  must  be  made 
witbln  a  reasonable  Une.  of  wbloh  tlie  ooun  must 
Judge  under  all  tbe  dnMmstanoee:  and  twenty 
years  was  named  ss  tbe  shortest  period  wUeb  a 
court  of  equity  would  be  bound  to  ooDslder  sn  eb- 
Bolute  bar.  People  t.  Open  Board  of  Stock  Broken 
Bldg.  Co.  88  N.  Y.  101,  IS  Hun,  £78. 

See.  for  a  resale  that  was  refused  after  elgfateco 
yeara.  Qrogory  v.  Qmgory,  Ooop.  Cb.  Caa.  L  Bldoa, 
201,  and  after  sixteen  yeaia,  Bergen  v,  BennetJC,  1 
CtiL  Csa.  1:  on  the  other  band  in  Hatch  v.  Hstdk  > 
Tea.  Jr.  292,  the  sale  was  set  aside  atter  tbe  lapse  ol 
twenty  yeaiB,  In  Purcell  T.  HoMamara,  U  Tea.  Jc 
SI,  after  seventeen  yeai& 


1890. 


WiLaoM  T.  BBOoxeRiBa 


becMin  bethonld  be  removMl  from  all  t«mpta- 
-tion  to  commit  a  fraud.  Tbe  rule  Uiat  a  pur- 
ehue  b;  a  Liuatee  ahal]  iuure  tn  tbe  beneQt  of 
the  cettvi  qua  Irait,  if  the  laller  bo  electa.  U  not 
iuteDded  lo  be  remeilial  of  actual  injury,  but  to 
preveut  the  posfihility  of  wroog,  and  It  la 
ivbollj  immaterial  Ibat  tbe  conduct  of  tbe  for- 
mer may  bare  been  inooceDt  and  free  from  anj 
impulaiiOD  of  frauil  or  wrongi  be  cad  In  no  caae 
acquire  a  title  bosiile  to  tbat  of  tbe  latter,  while 
acting  wiihlD  tbe  scope  of  hta  tniat. 

Tbe  present  ■clioo  wm  brougbt  to  tet  aside 
-m  iberilf's  sale,  and  to  annul  tbe  deed  made  by 
tbeiberiff  In  purstiaaceof  Ibeaale,  not  beeause 
of  any  actual  or  L-onatructiva  fraud,  but  b»- 
cauK,  onJDg  to  the  rclailon  wbicb  tbe  pur- 
•cbaaer  nutaiocd  to  tbe  tnnsacllon,  the  }udg- 


the  primary  purpoae  of  wbicb  wai  to  obtain 
relief  from  an  actual  or  coDdtructlve  fraud 
We  agree  Ibat  tniala  which  arise  by  implication 
or  coustmctton  of  law  are  within  tbe  operation 
of  the  statute  of  Limitations.  Waetomv.  Bnr- 
tholomea  Qirintu  Comn.  108  Ind.  628,  1  West. 
Rep.  476;  Wood,  Lira.  p.  418. 

Our  coDclusioa  is  In  no  wise  affected  by  tbia 
coiict^on,  for  the  reaaon  that  Ibe  Stalule 
which  preacribea  tbe  period  within  which  ao- 
tloDB  for  relief  agalnat  frauds  aball  be  com- 
menced doee  not  embrace  caaea  like  tbe  one 
ander  consideration. 

2.  It  la  next  insisted  00  tbe  appellant's  bcbalf 
-that  tbe  conclusions  of  law  cannot  be  main- 
tained because  the  title  and  ownersbip  of  the 
Billingsley  Judgment  bad  been  liiigaied  and 
adjudicated  In  Wilson'a  favor  In  tbe  prior  !d- 
lunction  suit,  Iniiiiuted  by  thelndiana  Central 
Normal  Collfge,  while  it  was  in  posaeasion  of 
Ihe  properly  in  controveny  aa  the  tenant  of  the 
lAdoga  Seminary.  Tbe  general  rule  la  un- 
doubted tbat  the  prior  Judgment  of  a  court  of 
■concurrent  Jurisdiction  is  conclusive  only  be-  < 
tween  Ihnae  who  were  parties  or  their  privlei.  . 
It  la  etjually  true,  however,  that  courts  look 
beyond  the  nominal  parties,  and  treat  all  those 
wboee  interests  are  involved  In  the  litination 
and  who  conduct  and  conlrol  tbe  action  or  de- 
fenae,  aa  real  parties,  and  hold  tbem  concluded 
by  any  Judgment  which  may  have  been  ren- 
dered. PalTTur  V.  Hayu.  113  Ind.  289,  11 
West  Rep.  Q72,  and  cases  cited;  Bvmt  v. 
Onitin.  lia  Ind.  820;  Ptlerton  v,  Lothrop,  S4 
Pa.  828. 

Another  exception  to  tbeg'.-n^rBl  rule  occurs 
when  it  is  shown  Ibat  a  third  person  has  such 
a  relation  to  a  title,  or  nihject  matter  pre- 
viously adjudicated,  that  it  was  bis  duty,  al- 
though not  a  parly  on  tbe  record,  to  have  de- 
fended the  action,  upon  Ibe  requisite  notice 
thereof  being  given,  and  that  he  bad  due  nolice 
and  proper  oppariutiity  to  make  defense. 
RMnnt  i.  Chieago,  Tl  U.  B.  4  Wall.  867  [18  L. 
ed.  427);  Calderwiod  v.  Bnokt,  38  Cel.  ISl. 

Where  one  la  bound  lo  protect  another  from 
llabillly,  be  is  bound  by  tbe  reault  of  a  tiligaiion 
'towhicbtuch  otberis  a  party,  provided  he  had 
notice  of  tbe  litigation  and  opportunity  to  con- 
trol and  manage  It  This  Is  tbe  doctrine  do- 
'  duced  from  tbe  whole  current  of  auihorily  on 
tbia  Bubiect.  Tbe  qualiflcatlon,  however,  la 
-  that  where  It  fi  aougbt  to  make  the  Judgment 
an  estoppel,  the  tltigatlon  must  have  been 
BL.R.A. 


carried  on  wltboat  fraud  or  colluafon,  and  con- 
ducted in  a  reasonable  manner.  Btrong  r, 
PhceniK  In*.  Co.  62  Mo.  SSO.  31  Am.  Rep.  417. 

Before  a  third  person,  not  a  party  or  privy 
loan  action, can  beconcluded  by  the  Judgment, 
it  must  appear  that  his  title  or  interest  was  in* 
▼olred  in  ibe  issue  tried,  and  be  must  have  ac> 
tualiy  conducted  or  controlled  tbe  action  or 
defense,  or  he  must  have  occupied  nich  a  rela- 
tion to  tbe  controversy  as  Ibat  it  became  bia 
duty,  and  (bat  he  had  the  right,  upon  receiving 
noEloe,  toaasume  control  of  tbe  liligailon.  One 
must  either  control  tbe  proceedings,  or  be  must 
have  bad  the  Hgbt  lb  do  ao,  before  be  can  be 
held  concluded  by  Ibe  Jndgment.  A  third  per- 
son who  odiber  appears,  nor  baa  tbe  right  to 
appear  and  produce  evidence  or  cross-examine 
witnesses,  or  take  an  appeal  In  case  an  appeal 
lies,  regardleaa  of  ihe  wlshea  of  the  party  OB 
the  record,  cannot  be  regarded  aa  a  party  and 
bound  by  the  Judgment 

The  facta  found  very  clearly  abow  that  the 
Ladoga  Seminary  did  not  take  charge  of  and 
conduct  tbe  previous  Injunction  suit,  nor  did 
it  occupy  such  a  relalton  to  ibe  oonlroveray 
ibat  It  was  tiound  to  appear  and  asoume  control 
of  lillgHtion  instituted  by  tbe  Indiana  Central 
Normal  College.  A  landlord  is  not  bound  to 
appear  and  prosecute  suits  losiliuted  by  his 
tenant,  even  tliougb.be  may  have  notice  of  the 
action,  andlhat  his  title  Is  brought  In  queslion. 
The  party  who  conlesls,  or  iainviled  to  contest, 
the  titl«  with  the  tenant.  In  an  action  instituted 
by  the  latter,  may.  In  a  proper  case,  reauire  the 
landlord  lo  be  made  a  party,  so  tbat  tbe  laiter 
may  be  concluded  by  tbe  Judgment;  but  unlesa 
the  landlord  ia  admitted  an  a  party,  uponnotire, 
or  actually  tMUmee  control  of  tbe  liligation,  Iw 
will  not  be  bound. 

There  la  authority  wbicb  goes  mncb  farther, 
and  holds  that  where  a  tenant  was  assisted  by 
bis  landlord,  on  a  trial  of  trespass  lo  try  the 
title,  yet  tbe  lartcr  will  not  tw  bound,  unless  a 

Krty  to  tbe  record,  on  tbe  ground  tbat  unless 
is  a  parly  it  cannot  appear,  from  ihp  recov- 
ery against  tbe  tenant,  tbnt  the  landlnrd  had 
the  taW  opportunity  for  defense  be  would  have 
bad  if  he  had  lieea  made  a  formal  party  to  the 

In  Samuel  v,  Divkini,  13  Rich.  L.  173,  the 
court  eaid:  "Alenaoi,  asaprivy  in  eaiaie.  will 
be  concluded  by  tbe  acts  oF  bis  landlord  prior 
to  the  lease,  and  by  a  recovery  bad  against  bis 
landlord  on  pounds  equivalent  to  such  aclB; 
but  tbe  landlord  claims  not  under  tbe  tenant, 
and  should  not  suffer  for  hla  default  or  weali' 
neas.  When,  aa  in  this  case,  the  tenant  WM 
BBststed  on  the  trial  by  tbe  landlord,  still,  'if 
the  landlord  was  no  party  on  tbe  reconi,  it  can- 
not ^pear  from  tbe  reciivery  against  tbe  ten- 
ant that  the  landlord  bad  Ibe  full  oppirt'inily 
for  defense,  which,  as  n  party,  be  would  bawi 
enjoyed.  If  It  coiii'i,  by  extrinsic  eviiiencj, 
be  shown  that  the  landlord's  eScirts  were  in  'lO 
way  impeded,  and  ibat  all  the  ilghia  of  ciifrr 
inir  testimony,  cross-examining  ud  fairly  ■>» 
eentins  bis  title  were  exercUed  Ijy  him,  sllll  be 
wouIq  not  bnvB  been  conclude'^"  Chirao  v. 
Rrineektr,  27  U.  S.  3  Pet  61i)  I  7  L  ed.  638], 
24  D.  6.  11  Wbeat  280  [6  L.  ed.  4741;  Wella, 
Res  Adjudlcata,  «?. 

Without  intending  to  go  to  tbe  Imgtb  Indi- 
cated In  tbe  extract  above,  we  mtheiltatltiglT 


dcdare  tbat  ■  iRDdlord  wfl]  not  be  boaod  by 
tbe  result  of  a  suit  to  nbicb  be  wai  not  a  pony 
on  the  record,  luslitiiled  by  his  tenant,  unleai 
It  very  cli-srly  appeara  tbst  ths  actloD  wu  ia- 
atJKaled  bj  blm,  and  that  be  conducied  and 
controlled  the  lili^almii  nfter  It  was  begun. 

3.  It  ie  Deit  coaieoded  tbat.  luasmiicb  as  the 
Billingslej  judgment  whb  aiuigntMl  of  record, 
and  stood  in  tbe  oame  of  Wilson  for  more  than 
tlz  jean,  tbe  title  to  the  judgment  (hereby 
became  absolute  and  unquestionable  in  bim, 
by  force  of  tbe  statute  wbirb  provides  that  ac- 
tions for  tbe  recorerv  of  tbe  pcsaession  oF  per- 
sonal property  shall  be'broii^bt  within  six 
yean.  Tbe  force  of  this  position  is  not  appa^ 
ent  to  us.  We  concede  that,  wbere  one  bas 
bad  the  pesixable,  undisturbed  and  open  poa- 
acssion  of  real  or  personal  property,  with  an 
aeseriion  of  hiB  owoersbip,  for  tbe  period  nbicb. 
under  the  law,  would  bar  an  action  for  its  re- 
coTery  by  the  real  owner,  tbe  former  has  ac- 
quired a  good  title,  a  title  superior  to  lb»l  of  the 
latter,  ••liose  neslect  to  avuil  himself  of  bis 
legal  ilKbIs  has  Tost  him  his  tiile.  R"oU  v. 
BeeJe,  109  Ind.  473, 7  West.  Rep.  238;  CampUU 
T.  irdt,  lis  U.  H.  630  [£B  L.  ed.  4S8). 

Tbat  principle,  however,  U  not  available  In 
the  present  case,  for  tlie  reason,  sa  we  have  al- 
ready seen,  tbat  the  Billingsley  ]iid)>inenl  wns 
paid  oB  and  extinguished  nben  Wilsoa  paid 
the  money  and  look  an  assignment  of  the  juilg- 
ment  himself. 

When  a  judgment  bas  once  been  paid,  the 
six  years' St alute  of  LimilaliooscBDnot  bar  the 
right  of  tbe  Jiidement  defendant  to  bsve  Mtig- 
faction  entered.  PaXmer  v.  Uaya,  113  lud. 
289,  11  Weal.  Bep.  672. 

When  a  debt  has  actually  beeo  paid,  tbe 
Blatuteof  Limitations  caonnt  be  appealed  to  as 
a  meansof  reviving  the  debt,  nor  can  it  be  em- 
ployed in  a  court  of  equity  to  prereuttbe  entry 
of  satisfaction. 

We  agree  tbat  a  judgment  is  personal  prop- 
frty,  and  tbat  in  a  coniroveisy  Ijetween  persons 
Bsserliug  conflicting  titles  to  a  judgment,  one 
who  held  the  legal  title  under  a  claim  of  right 
and  ownership  for  a  period  of  six  years  mi^bl 

Elausibiy  sssume  the  position  contended  for 
ere.  There  is  no  controversy  as  to  the  title 
or  ownership  of  the  judgment  in  tbe  present 
case.  The  question  simply  is,  May  one  who 
bas  paid  a  Judgment  msintain  a  suit  for  its 
cancellation  or  to  have  Bstisfaclinn  etilere<i  after 
more  Iban  six  years  have  elapsed  from  tbetitne 
tbe  judgment  was  paid? 

4.  A  new  trial  as  a  matter  of  right  was  prop- 
erly refused.  Tbe  rule  is  tbat  wbere  a  cause 
proceeds  to  judgment,  which  embraces  a  sub- 
stantive cause  of  action,  in  which  a  new  trial 
as  a  matlerof  right  is  not  allowable,  then,  even 
Ihnugh  it  embraces  other  causes  in  which  a 
new  trial  as  of  right  is  allowable,  the  policy  of 
the  law  Is  to  regard  that  cause  of  action  as  con- 
trolling in  which  a  second  trial  as  of  right  Is 
not  permitted.  Bradford  v.  Marion,  107  Ind. 
8S0,  B  West.  Rep.  8*;  Butler  Uniternlg  v, 
Conrad.  M  Ind.  258. 

Notwithstanding  the  cross- com  plaint  In 
which  one  of  tlie  appellants  asked  to  have  bis 
title  quieted,  there  were  other  substantive 
causes  of  action  embraced  in  tbe  Judgment, 
upon  nbicb  a  new  trial  ■*  of  right  was  not  al- 
io wsble. 
0U  K.A. 


There  was  erldmioe  wbfdi  tended  to  nntalB 
the  finding  of  tbe  court  Borne  other  question* 
of  minor  Importance  are  presented  aod  db- 
cuased.  What  has  preceded  covers  tbe  merlta 
of  the  controveray.  We  have  examined  tbe 
other  questions,  and,  without  prolonging  the 
opinion,  it  is  sufficient  to  say  tbe  court  com- 
uilttad  no  error  of  which  toe  appelliuitB  caa 
complain. 

TKejv/lemtTtt  iM  affirmed,  uith  eestn 

Petition  for  rehearing  overruled. 


r*wla  A.  HENDRT.  Appt.. 
William  W.  SQDIER  tt  ak 
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1.  An  vagwrnr  la  aa  action  to  roeoTag 

ront,  which  atteinpts  to  plead  ■  lerminathn  of 
ttaetenano7b7  written  noUoeln  aooordance  wiUt 
the  terms  of  the  lease.  Is  demurrable  If  It  falls  ta 
show  a  sufflolSDt  Qotloe.  althouKh  It  states  bcM 
sufficient  to  show  a  surrender  and  aooepianoe  oT 
thepniDlses. 

2.  ThebrMtcbbr»UJidlordoflilaeov*- 
nsuitto  repair  aleak?  roof  will  not  i«Dder 
him  liable  in  damattee  for  Injuria  oauapd  by  the 
Ink  to  Koods  TOluntarllr  left  t>r  fats  tenant  be- 
□eaib  the  roof  after  his  refusal  of  tlie  laUsr^  re- 
quest that  the  repairs  be  made. 

Ofovember  18,  UaU 

APPEAL  by  defendant  from  a  Judzment  of 
the  Circuit  Court  for  Steuben  County  ia 
favor  of  plaintiff)  In  an  action  brought  to  re- 
cover rent  alleged  to  bedue.     AJiTiaed. 
Tbe  facta  are  fully  slated  in  the  opinion. 
Meur».  Crozton  &  Pow«ra  and  Beet  A 
Bratton  for  appellant. 

Mettrt.  Joeeph  A.  WoodLoU  and  W. 
H.  Brown  for  appellees. 

TTOTB.— liondlonl  and  tcnunt;  fuftc*  (a  MuuMorv 


A  notice  to  authorize  summarr  proc«edlni> 
amlnst  the  tensnt  holding:  over  after  Ibe  termina- 
tion of  bis  lease  must,  either  Id  direct  terms  or  br 
eleai  and  nmnlstalcatile  Implication,  point  out  a 
day  upon  which  the  tenant  la  regiil[«d  to  quit; 
■bich  da;  must  be  at  or  af  tm  the  t<  ' 

tbe  lease.    (Jonnell  v.  ChSBibeia,  K, 


KNeb.aa 


Agrtantnl  by  landlord  In  Iceep  preaiUa  la  rtpalr. 

No  dutf  devolves  upon  a  landlord  to  make  re- 
pairs □□  leesed  premlBee,  In  the  absence  of  an  agn«- 
ment  to  that  eltcct.  but  the  t«nant  takes  the  bulld- 
tPB  at  hts  own  rlsti  as  to  fltnesi  of  hatittallon  and 
use,  whatever  Its  condittonatthe  time  of  the  lesie. 
Burks  V.  Bragg  (Ala.)  Jan.  IT,  ISBO. 

He  Is  not.  In  the  abeenoe  of  a  special  oovenant, 
bound  to  keep  the  premlaea  In  repair.  Keuwr  v. 
Bams,  II  West.  Hep.  ISO,  ST  Ulch.  836. 

He  Is  not  chargeable  with  oecllgenae  In  allowtiw 
B  waste-pipe  to  be  temporarll;  obstructed,  unkat 
he  or  his  agent  bad  notice  thereof.    ItitiL 

A  tenant  who  leasee  premlsM  with  knowlodgv  of 
the  bad  oondlUon  of  tbe  paMBgewaj'  leedlDg-  to  bit 
tenement,  which  Is  oommon  to  several  tenements 
demised  by  the  sams  landlord,  cannot  recover  for 
Injuries  received  In  consequence  of  tbe  bed  condi- 
tion of  such  pasBageiraj.    Qulnn 


Olds.  J.,   deUvered    th«  • 


I   of  the 


Od  tb«  SOtb  day  of  December,  1N81,  Ibe  »^ 
pelleea,  bv  nritten  oonlract,  leased  to  the  ap- 
pellant abtfck-siore  buildinfc  for  the  term  of 
thne  veara,  at  the  montblr  Tents)  of  |8S,  the 
■ppelUut  icwrTlDg  the  right  to  (erminate  the 
teoaDCT  and  vacaie  the  pretnisea  hy  glvioK 
ajxty  aavi'  notice  of  bis  intention  prior  to  mich 
inteudea  teroiination,  tbe  appelleet  agreeing 
to  put  a  new  roof  on  (he  pan  of  Mid  bufldiug 
at  the  time  used  for  ■  wBreroom  and  (dotfalng 
ro<  m,  tbe  roof  to  be  put  on  before  tbe  1st  day 
of  June,  1885.  TbeappelleeebT.mgfatthiasutt 
to  recover  tbe  lent  for  the  premlMS  under  the 
lease.  Tbe  lease  contained  a  mipulation  that 
the  appellant  released  all  claims  for  damages 
for  Injuries  to  goods  in  aald  waie-room  which 
bad  occurred  or  might  occur  up  to  June  1, 
18BS.  Issue  was  Joined  on  the  complaint  and 
•  trial  bad,  resulting  In  a  fiading  and  Judg- 
ment for  appellees.  Tbe  queatfong  presented 
by  tbls  appuil  arise  on  the  rulings  of  the  court 
Id  sustaining  deninrrers  to  tbe  third  paragraph 
of  (be  appellant's  answer  and  the  firm  para- 
grapb  01  appellant's  cross- com  plaint.  Tbe 
--DSner  seeks  lo  avoid  liability  for  a  portion  of 


■urreodering  possession  of  the  piemiaea  under 
tbe  lease.  The  lease  provides  that  tbe  lease 
may  be  terminated  by  sixty  days'  notice  on 
tbe  part  of  tbe  appellant,  and  tbe  answer  only 


s  tbe  e 


and 


f  the  premiKS  in  thirty  dnys 
from  (he  date  of  giving  of  tbe  notice.  It  is 
not  conlended  on  Dehilf  of  the  appellant  that 
Dolire  was  given  and  tbe  lease  (ermioated  In 
accordance  with  the  terms  of  tbe  leafe;  but  it 
Is  insisted  (hat  the  anawer  pleads  a  surrender 
and  acceptance  of  tbe  premises,  and  is  there- 
fore sufficient  regardless  of  tbe  terms  oi  the 
lease.  The  lease  might  undoubtedly  be  ter- 
minated by  an  agreement  between  lessor  and 


surrender  by  tbe  leasee  and  accept- 
ance by  the  lessor;  but  this  paragraph  of  sn- 
awer  does  not  seek  to  set  up  any  such  termina- 
tion of  tbe  leaae,  but  ettemp(B  to  plead  a  ter- 
mination of  tbe  lease  by  written  notice  In  ao- 
cordauce  nl(b  tbe  tiTma  of  tbe  lease;  and  It 
does  not  show  a  compliance  with  the  terms  of 
the  lease  providing  for  l(s  lermlDstlon,  and 
the  demurrer  was  properly  sustained. 

Tbe  first  paragraph  of  croas-camplaint  or 
counterclaim  alleges  the  failure  oF  (he  ap- 
pellees to  put  a  new  roof  on  tbe  ware- room  aa 
agreed,  and  that  by  reason  of  such  failure  ap- 
pellauta  goods  were  injured  by  tbe  rain  aiid 
snow,  to  the  damage  of  the  appellant  In  tb« 
-im  of  tMl. 
It  Is  not  contended  but  that  tbe  appellant 


..   ,    .   .  roof  on  the  building;  but  i(  la 

con(ended  thai  he  is  not  enilUed  to  f.co\ei  the 
damHges  pleaded  for  iojury  to  his  goo<la;  that 
such  demoges  are  remote  and  speculative  and 
nolwiihiutbe  coDlcmplationof  the  p&rliea  at 
tbe  time  of  making  the  contract.  If  the  ap- 
peltnnt  Is  not  eniitled  to  recover  damages  for 
injuries  sustained  lo  bis  goods,  then  tbe  de- 
murrer was  properly  saslalned  to  the  first 
paragraph  of  counterclaim. 

It  will  be  noticed  that  the  lease  went  Into 
operation  in  December,  1884,  and  the  roof  was 
not  lo  be  put  upon  the  building  until  June, 
188S.  end  that  the  room  was  In  use  at  ibc  time 
of  tbe  lease  for  a  ware-room  and  clolhing- 
room.  BO  that  tbe  only  inference  lo  be  drawn 
from  tbe  lease  Itnelf  la  that  tbe  room  was  to  be 
used  in  the  condition  it  then  was  up  until 
June,  1885,  and  appellant  was  to  have  no  claim 
for  damages  up  to  that  date;  and  there  Is  no 
stipulation  In  tbe  contmct  by  which  appellee* 
ap^  to  pay  for  any  Injury  to  goods  after  that 
dale.  Bo  the  question  is  presented  as  to  wheth- 
er appellees  are  liable  for  damages  suataiued 
to  the  goods  by  reason  of  their  agreement  to 


A  lease  prOTldlng- f or  repair  of  the  premises  br 
tbe  lessor,  or  termination  at  the  lease  In  oaae  tbe 
premises  become  panlallr  or  wboU)>  unleaanlalile 
'*br  Urs  or  tha  alemenla."  ref  an,  by  tbe  term  "ele- 
meota,"  onlr  to  some  sadden,  unusual  or  uoex- 
peoted  action  of  tlie  elanents.  snob  sa  floods,  tor- 
nadoes or  tba  Uke,— •xUaonUnary  disaslen  not 
anticipated  by  either  party,— and  not  to  percolS' 
tlon  of  water  through  and  under  tbe  basement 
walls,  br  reason  of  springs,  making  tbe  basement 
so  wet  and  unhealthy  as  to  t>e  untenantable.  Uar- 
A  V.  CorUea.  £  L.  R.  A.  »«,  (0  HInn.  V». 

A  coveaant  on  the  part  ot  a  landlord  to  ketp  the 
demised  balldlajr  In  repair  cannot  be  Inferred  In 
the  abMnoe  of  proof  ot  lis  existenoe.  Buddln  v. 
Fortnnsto  (U  P.)  m  N.  T.  8.  B.  9)8. 

Ltmar,  tslten  iMHMd  tc  kMp  prenrfsa  <n  Tvpatr. 
To  render  a  leaaor  liable  for  breach  of  a  oorenant 
In  a  lease  to  "put  and  keep  In  repair"  the  roof  of 
the  buUdlDS,  noUoe  of  defects  after  the  tenanay 
baa  begun  must  bo  brouxbt  lo  his  attention. 
Thomas  V.  Klngalond,  10  Gaat.  Bop.  tTG,  ICe  If.  7. 

As  between  landlord  and  tenant,  It  Is  a  general 
rule  that  when  a  landlord  owes  a  datr,  either  by 
his  own  OKTeement  or  Imposed  by  statute,  a  braaoh 
of  such  duty  causing  damage  gives  a  cause  of  ao- 
CloD.    A  tUnson  V.  Abraham,  Ui  Uun,  £88, 

A  landlord  who,  at  tlia  solicitation  of  bk  tenant, 
9L.R.  A. 


mtultously  undertakes  to  repair  the  lested  prem- 
Isea.  but  does  It  so  unskiUf  ully  aa  to  cause  an  injury 
thereby  to  ttie  tenant.  Is  llabl«  therefor.  Oregor 
V.  Cady,  tS  Ue.  13L 

An  express  agreement  between  landlord  and  ten- 
ant that  the  former  si   

pair  so  that  In  case  of 
ant  he  would  have  his  remedy  over,  then,  to  avoid 
drcul^  of  action,  tbe  party  Injured  by  the  defeot 
and  want  of  repair  may  have  bis  action  In  the  Srat 
Inslanoe  against  (be  landlord.  But  suob  eiprea 
sgreement  most  tm  distinctly  proved.  Abem  v. 
Steele,  115  N.  T.  tlS;  and  to  the  same  effect  to  lAiu* 
V.  Farren  Hotel  Co.  116  Haas.  BI. 

If  a  landlord,  having  oontraetad  to  repair  tbe 
roof  of  the  leased  prenHscs,  neglects  or  refuaea  to 
do  so,  so  that  tbe  goods  of  the  tenant  ai«  Injured, 
tbe  tenant  hai  a  right  to  reoover  for  sucb  Injury, 
Cantrell  v.  Fowler,  ffi  a  C.  «8e. 

The  only  remedy  of  a  leasee  for  lessor's  failure  to 
repair  a  stable  floor  ss  agreed,  witbin  a  reasonable 
time.  Is  by  an  action  on  the  contraot.  TutUe  v. 
Oeoree  H.  OUbert  Ufg.  Oo.  f>  New  Bng.  Bep.  US, 
Its  Mass.  lea. 

In  an  acQon  for  rent,  defendant's  claim  for  dam- 
sgea  for  a  breocb  of  plolntllTa  covenant  to  repair 
Is  not  supported  by  aa  allegation.  Id  tbe  affldavlt 
of  defense,  that  defendant  actually  austalned  a  kiM 
from  the  failure  of  plolntut  to  reoolr.  HoBiMr  t. 
Uarahall,  IM  Pa.  an. 


.y  Google 


tepair  tbe  roof  by  putting  od  a  new  ona  and ' 
faitJDK  to  do  «a 

In  Ibe  absence  of  any  arT'''ement  to  thst  ef- 
fect, tbe  lessor  ia  not  bound  to  mike  repain. 
and  It  U  only  by  virtue  of  the  stipulntioD  in 
tbe  leHBe  tbat  be  ix  liable  In  ttili  instaDCe  to 
repair  the  buililing.  If  the  appellees  bad  re- 
fuaed  10  make  tbe  repaira  and  put  a  roof  on 
the  part  of  Ibe  buildinE;  ai  the;  coulracted,  or 
bad  failed  to  do  so  nitbln  a  reaaonable  time, 
tbe  appellant  might  bare  made  tbe  repair*  and 
•oO-set  Ibe  amount  atcalnnt  an;  rent  due  for  tbe 


ditioD  they  nere  to  be  placed  in  b;  tbe  appel 
lees:  but  we  are  not  called  upon  to  determine 
what  nould  have  been  appellant's  Itue  measure 

■of  daaiHeea.  It  it  only  ueceranry  to  deciile  as 
to  whether  01  not  be  is  enritled  to  recover  fur 
Ibe  ill  jury  done  to  his  goods  by  leatOD  of  the 

-defective  roof. 

In  Sedgwick  on  Tbe  Measure  of  Damage*, 
Tol.  1,  top  p.  ISS,  It  U  said:  "  Wben,  in  a 
lease  of  a  dairy  farm  for  five  years,  the  lessor 
agrred  to  put  tbe  barns  on  the  premises  Id  a 
good  Slate  of  repair,  but  neeleeled  to  do  su,  tt 
was  held  that  tbe  lesaee  could  recover  tbe 
atnoiiiit  It  would  cost  to  put  the  barns  in  re- 
pair but  not  tbe  damaees  susrained  by  Injures 
lo  tbe  cows  and  young  cattle,  the  increase  of 
and  Ibe  decrease  of  produce  reaulllng  from  tbe 

-stale  of  tbe  barns,  Ibese  damasrs  being  al- 
together too  remote  and  contiDgenL"  Dcriein 
T.  I^Utr.  5  Deniu,  806. 

In  tbe  case  of  Ltavitt  v.  FUteher,  10  A.IIen, 
119,  where  the  le&sor  agreed  to  make  all  neces- 
•aiy  repairs  10  tbe  outside  of  the  buildiug,  a 
wooden  cnrria^faouse.  and  the  house  fell  from 
the  weight  of  anow  aod  iniured  tbe  lessee's 
carriage  kept  (herein,  it  waa  held  that  tbe 
leBsot  was  not  liable  for  tbe  Injury  lo  the  car- 

'fa  Cook  T.  8ovU,  66  N.  T.  480,  It  U  held 
tbat  the  measure  of  tbe  tenant's  damages  Is  the 

-difference  between  the  rental  value  of  tbe 
premises  as  tbey  are  and  as  tbe  landlord  agreed 
to  put  them.  In  tbat  case  It  is  said  by  tbe 
learned  Judge  wriling  the  opinion:  "Incase 
where  Ibe  requisite  repairs  are  trifling  and  tbe 
damage  by  not  makiug  them  are  large,  I  think 
It  la  the  duly  of  tbe  tenant  to  make  them  and 
charge  the  landlord  with  (he  coals."  Bee  au- 
thorities collected  in  note  to  Polaek  t.  Pioche, 
Sa  Cal.  416,  95  Am.  Dec.  IIS. 

It  is  a  well  settled  rule  that  where  one  is 
subjected  lo  Injury  from  tbe  breach  of  a  con- 
tract be  must  make  reasonable  exertion  to  re- 

'^uce  his  damages,  as   much  as  practicable. 

4L.R.A. 


/.eviniUe,  K.  A.  A  (7.  R.  Oa.  ▼.  Ftanag^n,  lit 
Ind.  488,  13  WeaL  Rep.  IW;  f-miurttle,  N.  A. 
£0.R.  Co.  T.  aamner,  106  Ind.  65,  8  WesL 
"     ,  668. 

would  be  manifestly  unjust  to  hold  Ibat, 
even  where  alandlnrd  had  conlraeied  lo  nuke 
all  necessary  repatn,  tbe  tenant  might  auflei 
bis  goods  to  ao  remain  beneath  a  leak  Id  the 
roofwlilcb  it  would  cost  but  a  trifle  to  repair, 
and  which.  If  left  out  of  rvpair,  would  rause 
large  damnge  to  his  goods  and  subjt«t  Ibe 
tandlord  Ic  tbe  payment  o^8uc^  dninaiRa.  Aa 
shown  by  tbe  avermeolsin  tbe  vieading.  tbe 
coodulon  of  tbls  roof  was  well  known  to  tbe 
appellant  Inng  before  the  time  wben  tbe  land- 
Icnl  was  to  repair  It  by  putting  on  a  new  root; 
aod  it  Is  further  averred  tbat  the  appellant  re- 
quesfed  tbe  repairs  to  be  made  and  ibeappd- 
lees  refused  to  make  the  repsirs.  Tliis  g^ve 
the  appellant  tbe  right  to  rnnke  ibe  itecesaafy 
repairs  and  cbaree  them  lo  appellees.  i/«p- 
kiiu  V.  Ralliff  115  Ind.  218 

Certainly,  after  sach  rernsal,  appellant  could 
not  voluntarily  permit  bia  gooA*  to  remain  io 
the  building  and  Buffer  injury  and  recover  the 
damage  from  tbe  appellees.  Tet  under  Ibcee 
circunisianres  tbe  appellant  allowii  bis  goodi 
to  remain  in  this  end  of  ibe  building  and  be 
damaged  by  the  rainfall,  when  from  augbt 
that  appears  by  tbe  pleading  It  would  have 
been  a  small  expense  to  have  repaired  It;  or 
even  a  new  roof  upon  Ibe  building  would  bave 
cost  miicb  leas  than  the  damages  sualained^to 
tbe  goods. 

It  is  contended  tbat  tbe  decision  in  tbe  case 
of  Buck  V.  Rodsen,  89  Ind.  Tii.  austnina  tbe 
theory  of  tbe  apjiellant.  We  do  not  think  It  ia 
in  conflict  with  the  view  we  take  In  this  case^ 
Tbe  facts  la  tbat  case  were  peculiar  and  rery 
strong  in  favor  of  the  tenant.  The  landlocn 
bad  covenanted  to  repair  the  fence;  the  tenant 
relied  upon  his  doing  bo  and  planted  his  crop: 
llie  lenant  bad  no  raits;  be  could  not  repair 
the  fence;  he  kept  hU  son  from  school  to  guard 
bis  crops;  be  did  all  be  could  to  pnilect  ibem; 
tbe  crops  he  could  not  remove  and  the  tenant 
did  all  ID  his  power  lo  protect  them,  and  it  waa 
bdd  that  under  tbe  clrcumsiances  In  tbat  esae 
tbe  tenant  was  entitled  to  the  damai^  he  act- 
ually sustained;  but  no  general  rule  of  dam- 
ages Is  laid  down  or  stated  by  tba  court;  bat 
Ihla  court  auslaioa  tbe  charge  of  tbe  court  be- 
low and  Bays,  if  not  strictly  correct.  It  worked 
no  barm  to  the  appellant. 

We  do  not  think  tbe  appellant  entitled  to  re- 
covery for  the  Injuries  to  his  Kooda.  and  thera 
was  00  error  in  auslaining  a  demurro'  to  Uw 
first  paragraph  of  counterclaim. 

JvdgmtiU  ^^^rtMd,  mtX  eatU. 


Eakaw  t.  Bailkt. 
UICHIOAN  8UFRBHB  COURT. 


Jowph  BASkW,  Appt., 

V. 

Dmtid  R  BAILET. 


llonBr  mUtoiging  reNttatlon  of  the 
e  luidlord  beoniM  of  tba  forfelt- 
nn  of  tbe  teDuit'i  oODtrmot  will  1iet«  do  effoot 
upon  tbe  appeal:  niob  mrreoder  does  DOt  amount 
to  ■  MltofaotloD  of  tb*  JudKinent  of  reatttutton 
to  aa  to  leavo  notblus  to  appeal  from.  Nor  la  It 
•D  admlolon  that  lb*  tenant  wm  wrongfully  la 
pOBenlOD  wben  tbe  nit  waa  brooKht. 
S.  An  afldlaTlt  fttr  appeal  from  the  d»- 
eldon  of  ».  drealt  vtmrt  ■"™™*-t'""t~ 
to  the  olTcult  court  In  a  gummair  proceeding  hr 
a  landlord  to  leeover  poeeenlon  of  the  iMBod 


oommon  form  otalDdaTlta  on 
thm*  oourta.  althoash  It  doe*  lu 

of  the  aotloQ,  nor  wh 


(ore  blm  by  a  landlord  to  onMUa  tenant  rrom  tbe 
leaaod  propratr,  and  gnutti  an  Mppesl  by  making 
■  ratumtotheotraulteoiittaf  mob  prooeedlngi, 
wttb  tiM  aiBdkTlt  Mid  bond  of  appeal,  tt  will  be 
prasunied.  In  taTor  of  the  Jurtodlotlon  of  tbat 
court,  not  onlr  tbat  be  approred  tbe  bond,  but 
atoo  tbatfae  Used  the  penalty  of  theMmelD  ac- 
•OfdaDoe  with  law,  altbough  tbe  bond  oontaloa  no 


4*   Wltero  OBB  paraon  ]««««•  to  another 


tbat  ttaballbe  workedlnagoud  and  workmai 
like  mannw,  aod  toaerta  la  tbe  leaae  a  pfovWon 
tbatlnoMethekawwdoeanotdoUie  work  prop- 
•rlj  the  leMor  mar  have  it  dona  at  toe  ooat  of 
tbe  ICMea.  and  ttrlkea  out  fnnn  tbe  blank  upon 
wbMi  tbe  leaae  la  wrlttoo  a  olauae  permitting  a 
recently  for  toeaoh  otooTeoanta.  the  leaeee  can- 
not be  turned  out  of  potseedon  before  the  expira- 
tion of  btB  term  becauae  of  laUura  to  proporlr 
work  tbe  farm. 

<Ootobern,iaDa) 


The  affldavU  Is  vei7  defective  to  not  alattng 
the  nature  of  tbe  action,  doi  when  it  arose,  dot 
where  it  was  tried. 

The  baud  does  not  oonform  to  the  require- 
iDenls  of  tbe  statute  ia  any  particular.  It  is 
not  Id  ■  penalty  fixed  by  tbe  commlBBioner  oot 
less  than  twice  the  amount  of  the  annual  reDt 
of  tbe  piemlBea  Id  dispute;  neitber  waa  it  Ap- 
proved by  tbe  cotnmtsaioDer. 

2  How.  Stat  S  8807. 

The  circuit  Judge  could  not  diqKnae  with 
this  requirement. 

All  questioua  of  JorlsdicUon  aie  open  upon 
tbe  appeal. 

Satiia  T.  Ireland,  9  Hlcb.  151;  FarreS  t. 
Tbylor,  12  HIch.  113. 

Defeudant  was  not  entitled  nniler  hts  con- 
tract to  move  into  the  house  and  occupy  It 
and  tben  do  notbine  ou  the  fBim  for  two  jeoi* 
and  still  keep  the  plainijft  out. 

An  agreement  lo  work  land  upon  shares  does 
Dot  createatenoncy  with  rent  payable  in  prod- 
uce. 

Taylor,  Land,  and  T.  g  24.  and  note*;  Piet- 
ard  T.  Xlrii,  06  Hich.  609. 

Mr.  DwiffhtD.  B«ot,  for  appellee 


Rep.  TS. 

The  motion  oomea  too  lale.  An  appeal  will 
not  be  dtsmlsKd  because  of  a  defeciive  bond, 
If  tbe  motion  la  delayed  until  tiie  second  term 
after  the  appeal. 

W/ied/r  ±  W.  Mfg.  Co.  t.  BwUngam.  187 
Mass.  581. 

Inasmuch  as  the  trial  was  entered  into  br 
tbe  plsintlfT,  snd  he  there  showed  tbat  he  bad 
DO  merits  in  his  case,  tbe  ruliDg  on  the  bond 
would  be  a  harmleas  error,  anif  sbnuid  be  dia- 
regarded. 

ffDonndl  t,  Comuetieut  F.  Zru.  Oo.  78  Mich. 
1-4. 

The  court'sdeclsion  is <Q  keeping  wttb  Lang- 
bw  T.  Ami,  00  Hlch.  168,  476,  and  Piekanl  t. 
KleU.  06  Mich.  009. 

When  the  parties  tbentselres  bare  aereed 
upon  a  particular  remedy  in  case  of  def  endan  I's 
failure  to  perform,  a  court  wUl  not  e^  Uwt 
that  remedy  shall  not  stand. 

Wood,  Land,  and  T.  p.  B6. 

A  breach  of  covenant  doea  not  anthortu  % 
re  entry  unless  tlie  lease  itsell  expressly  topro- 
vldea. 

Wood,  Land,  snd  T.  p.  807. 

The  vtota'lon  of  tbe  terms  of  a  lease  does  not 
cause  a  forftiiluie,  although  equity  may  enjoin 
tbe  injury. 

Wood,  Land,  and  T.  g  80. 


Hoia.— Jkmdlonl  and  tenant;  appeal  In  at 


'  nieolrcnltcourtoaiiextendttietlmeforappeal- 
tng  In  the  same  maaner  at  ID  case  Of  judgments  no- 
dered  Itt  Justlcce'  courts.  Bevera  tlekoea  prevent- 
ing an  appeal  In  time  Is  a  sufllolent  oausa.  Bx- 
teodlDg  time.  etc..  la  dlaoretlo&arr,  and  oansot  be 
reviewed.    Bearae  t.  Aldriob,  M  Mioh.  BSB. 

A  Judgment  of  tbe  dioult  oouit  on  an  appeal  In 
4L.R.A 


IBcaseof  summarrprooeedlngsiMntM  ravlewedoB 
I  error  onlr;  oertloiarl  does  not  lie.    Parker  v.  Cop- 
land, 4  MIoh.  ££8. 
The  supreme  court  wHl  not  i«Tleir  tbe  pioceed- 

Um  upon  a  commOD-law  oertlorarl  to  the  commls- 
■loner,  unless  under  rerr  urgent  olrcunitiianoea, 
holding  that  the  remedr  bj  appeal  and  sertiorut 
to  the  olroult  la  aroi>le  In  ordinary  eases.  Smltb 
V.  Seed,  M  Mlnb.  MO;  Vair^  v.  Tayluc.  tt  Mh*. 


,  Google 


CoDtract  lights  cannot  be  rorteited  nnlen 
tbe  contract  Itaelf  proTldM  for  it. 

2furn«i/  y.  Firmum'i  Fund  Int.  Cb.  eSHicb. 


Horsei  J,,  delivered  the  opinion  of  the 

TbU  1*  a  iuniinsTy  proceeding  initttuted  be- 
fore a  circuit  court  commiwioner  of  Jackson 
Coun^  to  recover  poesessioD  of  lands  held  b; 
(jefenaant  under  a  contract  for  working  the 
lame.  Thecommissioneraflertrialof Ihelssue 
beforehlmgaveJudgineDtofrestituifon  in  favor 
of  the  plainlitf,  and  for  coste  amounting  lo 
184.10.  This  iudj^nent was renderedMarcb 20, 
188S.  OntbeSQllioftheumemoirth  defendant 
presented  affidavit  and  b^iDd  for  appeal,  and 
paid  Ibe  costs  and  entry  and  return  fee  required 
on  Buch  apped.  In  the  circuit  court  plaintiff 
made  a  moilon  to  diemisa  appeal,  which  was 
denied  Aflerwatda,  when  tbe  cause  came  on 
to  be  tried,  and  after  a  jury  was  impaneled  and 
•worn,  but  before  proceeding  lo  trial,  ibe  plain- 
tiff objf  cled  to  the  appellant's  proceeding  vrilb 
the  trial  on  the  ground  that  tbe  appeal  wai  tiot 
kgallv  takeu,  and  tbe  court  ihertfore  had  ac- 

Siirea  no  Jurfsdictlou  to  try  the  case,  assigDlng 
e  same  reaaoDa  as  in  hts  motion  to  dismiss. 
The  objectioo  waa  overruled.  Thereupon,  foi 
tbe  puipose  of  saving  time  OD  tbetrial.aud  the 
examination  of  a  large  number  of  wilneases,  at 
the  suggestion  of  pmlntlft's  Hllome7s,  it  was 
consented  by  tbe  attorneys  for  Ibe  resi^ective 
parties  that  me  plaintiff  mlghlofferio  evidence 
the  lease  or  agreement  of  the  parties  under 
which  ibedetendant  bad  possession  of  Ibe  ptem- 
laea  in  controversy,  and  for  violalion  of  which 
tbe  complaint  naa  made,  and  the  defendant 
might  thereupon  at  once  raise  tbe  question 
whether,  under  this  tease,  the  plaintiff  could  re- 
cover pospession  of  the  farm  tinder  tbe  Statute, 
tbe  re-entry  clause  having  been  struck  out  tiv 
the  parlieti,  and  tbe  term  not  having  expired. 
The  plaintiff's  attorneys  thereupon  Staled  that 
they  desired  and  offered  to  put  in  tesrimony 
tending  to  show  that  the  defendant  bad  violated 
Ibe  agreements  conlnined  in  the  leasein  all  ma- 
terial particulnrs.  He  had  not  carried  on  the 
farm  In  a  husband-libe  manner,  and  had  pro- 
duced Bubstantiall;  no  crops  and  did  not 
take  core  of  tbe  stork  as  he  tad  agreed  to  do. 
It  was  ddmiltcd  that  these  proceedings  were 
Gommencetl  a  few  days  before  tbe  expiration 


apeclive  parlies  upon  tbis  question,  tbe  circuit 
Judge  did  then  and  iLere  state  and  deliver  bis 
opitiion  that  tbe  plaintiff  could  not  recover  in 
this  action  by  showing  that  the  defendant  fulled 
to  work  the  farm  in  a  good  and  husband  like 
manner,  and  so  failed  lo  produce  crops  that  tbe 
farm  ought  to  have  produced,  because  tbe  con- 
tract does  not  provide  for  a  forftiture  of  tlie 
tenant^  for  that  reason,  and  does  not  provide 
for  a  re-entry  on  Ibe  preuit^es  tn  case  that  should 
occur.  Tbe  motion  to  dismiss  the  appeal  was 
grounded  upon  two  reasons;  firit,  that  the  de- 
fendant had  surrendered  the  land  to  the  plain- 
tiff; gteoTid,  because  the  affidavit  and  bond  for 
tbe  appeal  of  said  cause  were  not  lafflcient  to 
confer  jurisdirtion  on  the  courL 

Tbe  first  reason  was  not  a  good  one.  It  ap- 
pears that,  after  the  appeftl  nad  been  taken, 
9L.R.A. 


or  allemplad  to  be  taken,  and  on  tbe  tOOt 
day  of  March,  1889,  the  defendant  served  » 
notice  upon  the  pUintiff,  lo  tbe  effect  ihat  b* 
should  quit  tbe  place  on  the  lat  or  Sd  of  April, 
18s9,  and  asking  him  lo  come  and  divide  the 
property  on  the  farm,  and  Eub<iequentlj  left 
the  land.  This  did  not  affect  the  appeal. 
The  queKtinn  to  be  determined  by  the  appeal 
related  to  the  forfeiture  of  defendant's  conlract, 
and  bis  right  to  possession  at  Ibe  time  tbe  snit 
was  commenced,  and  not  afterwards.  It  i* 
conlended  by  plaintiff 's  counsel  that  ihia  giving 
up  of  possession  was  a  satisfaction  of  tbe  judg- 
ment of  restitution,  and  Ibere  was  then  nothing 
left  to  appeal  from.  Tbia  conientinn  will  not 
hold  in  such  a  case  as  Ibis.  The  abandinmat 
of  Ihe  farm  by  Che  defendant  cannot  be  con- 
sidered as  an  act  in  aatisfaction  of  tbe  Judg- 
ment, or  an  admission  that  he  was  at  Ihe  com- 
mencement  of  suit  holding  possession  of  the 
land  unlawfullv.  It  was  a  transaction  entirely 
independent  of  the  Judgment  and  prior  pro- 
ceedings in  this  case. 

It  Is  claimed  under  the  second  objection  In 
the  appeal  tbst  tbe  affidavit  was  defective  is 
not  staling  tbe  nature  of  the  action,  nnr  when 
it  arose,  nor  when  it  was  tried.  The  affidavit 
for  appeal  was  in  the  common  form  of  affidavits 
on  appeal  from  justice  courts,  and  was  suffi- 
cient Hon.  filaL  g  8307.  It  wil)  be  found 
in  the  margin  of  this  opinion.* 

The  bond  is  also  said  to  be  defective  be- 
cause It  does  not  appear  therein  that  tbe  penalty 
was  Axed  by  the  commissioner  in  double  the 
amount  of  Ihe  annual  rem  of  the  premises,  or 
that  it  was  approved  by  the  comnilKsioncr. 
Tbe  bond  is  In  a  penalty  of  f60(l.  and  is  in 
proper  form.  A  cerliflcale  Is  allachcd  hj  Ilie- 
commissioner  that  tbe  sureties  justlGed  their 
pecuniary  responsibility  upon  oath  bi-forehim. 
No  approval  is  indorsed  upon  il.  yet  the  com- 
missioner received  it,  filed  it  and  returned  it 
with  the  appeal  papers  to  the  circuit  court,  lit 
Ibestisence  of  any  showing  lo  tbe  contmry, 
this  is  a  sufficient  showing  that  lie  approved  It. 
The  StHtute  does  not.  in  exprcs  terms,  provide 
that  tbe  commissioner  sbsll  indorse  on  lh» 
bond  either  Ihat  be  fixed  the  penalty  or  ap- 
proved Ihe  bond,  and  when,  as  in  this  case,  lie 
lakes  a  bond  containing  a  certain  pet:alty,  and 
granta  an  appeal  by  making  a  reiiirn  lo  ibe 
circuit  court  of  the  proceedings  had  before 
bim,  wltb  ibe  afUdavit  and  Imod  of  nppeal,  it 
will  be  presumed  in  favorof  the  Juriwiiclion  of 
the  circuit  court  that  he  not  only  approved  the 
bond,  but  fixed  tbe  penally  of  the  same  in  oo- 


"  David    tL  Bailay,  of  nid  o 


1  and  for  Paid  counlf.  on  the  SStb  da;  ol  March,  i. 


ooncelvea  blmself  agerlevad  tbi-rebr.  and  appeaH- 
Iherefrom  Ui  the  Clroult  Court  fur  Ibe  Couoty  'it 
Jackson,  and  Further  deponent  aaitu  doI.  David  R. 
Unllev.  8wiim  to  Bod  ■iitievr1l>ed  t>ef(ire  me  lb* 
Setb  day  of  March,  liS9.   E.  S.  Teele.  ClRiutt  Oouit 


lt»0. 


Kasa  T.  Wblbobh. 


cordanoe  witb  Uw.  There  vu  no  abowlag 
before  tbe  drcolt  court  tbat  the  penalty  of  the 
bond  wu  inauffldent,  or  tbat  ibe  sureties  were 
not  good  for  the  tmouot  of  the  atme,  nor  tbat 
the  commissioner  did  not  fix  the  peoaUy  of  the 
nme.  Furthermore,  it  was  stated  in  the  cir- 
cuit cotirt  b;  defendant's  attomej,  and  not  de- 
nied bj  plslntiS's  coauael,  that  the  commU- 
sioner  first  decided  that  tbe  bond  should  be  in 
the  sum  of  (3D0,  but  plainlifTa  attomejs  In- 
slated  that  the  bond  should  be  raised  to  $800, 
whereupoD  it  wu  so  ordered  bj  the  commis- 
sioner: Hud  thai  piaintlfTs  attomejrs  then  de- 
clared themselves  salisfled  wilb  tbe  sureties  as 
well  as  the  penaltv  of  the  bond.  This  also 
appears  bv  an  ifflaaTit  of  the  commisnloner, 
filed  In  reouttal  of  the  motion  to  dismiss  tbe 

We  have  now  to  consider  whether  tbe  court 
was  right  in  directing  a  verdict  for  ibe  detend- 
Bot  upon  the  lease  or  agreement,  and  tbe  offer 
of  leslimon;  made  by  ptaiotiff.  The  agree- 
ment was  made  on  the  ISthdayof  March,  1888, 
for  the  term  of  two  yean  from  April  1,  1688, 
and  providing  for  a  longer  term  of  letting  year 
by  year  if  both  parties  "were  satisfied  with 
each  other."  The  letting  was  on  sbarea.  the 
tools,  Implements  and  teams  lo  he  furnished 
by  Bailev,  said  farm  to  be  worked  in  a  good 
and  worEmanlike  manner,  and  all  nork  to  be 
done  seasonable,  aud  under  the  advice  of  said 
party  of  the  first  part  [Hanawl,  who.  together 
witb  the  members  of  hU  family,  shsll  be  priv- 
ileged to  go  upon  said  farm  at  ail  timee,  but 
not  to  impede  or  hinder  tbe  work,"  Each 
party  was  to  furnish  one  half  the  seed,  etc., 
and  to  furnish  and  own  one  half  of  the  stock 
on  the  farm.  The  products  of  the  farm  and 
the  Increase  of  Block  was  to  be  equally  divided. 
It  was  further  provided  in  another  part  of  the 
agreement  as  follows:  "The  party  of  the  first 
put  reserves  (be  right  to  say  what  fields  on 
said  farm  shall  be  put  iotp  crops,  and  what 
kinds  of  cropa  shall  be  put  in,  but  in  no  event 
(hall  said  farm  be  Boned  or  planted  to  any  one 
crop  dieproporlioDate  to  the  size  of  said  larm, 
and  the  amount  of  stock  kept  on  s^d  farm. 
The  work  in  carrying  on  said  farm  shall  be 
done  by  said  party  of  tbe  second  part  In  a  good 
and  hiuhand-lfke  manner,  and  In  due  season, 
and,  should  be  fail  to  do  it,  then  said  first  party 
Kserrca  the  right  to  do  it.  or  cause  it  lo  be 
done,  and  the  cost  thereof  to  be  deducted  from 
the  ^re  of  the  products  of  said  farm  goins 
to  said  second  party,  according  10  the  terms  of 
this  lease."  It  was  also  agreed  that  Bailey 
should  have  "full  possession  of  tbe  house  on 
said  farm  during  bis  tenancy  without  com- 
pensation therefor."  The  following  clause, 
among  others,  In  tbe  printed  blank  upon  which 
the  agreement  was  written,  was  stricken  out 
and  erased:  "Provided,  that  in  case  any  rent 
shall  be  due  and  unpaid,  or  If  default  shall  be 
made  in  any  way  of  the  covenants  herein  con- 
tained, then  It  shall  be  lawful  for  the  said  part — 

of  the  flnt   part. certain   attorney,    heirs, 

representatives  or  assigns,  to  le  enter  into  and 
repossess  the  said  premises,  and  the  said  part — 
of  the  second  part,  and  each  and  every  otber 
occupant  to  remove  and  put  out."  It  would 
seem,  as  held  W  the  circuit  Judie,  tbat  the 
Striking  out  of  this  clause,  with  tbe  infertion 
of  Ibe  clause  pennfttioR  and  authorizing  the 
flL.II.  A. 

See  also  11  L.  Jt.  A.  632. 


plaintiff  lo  go  on  and  p 
ought  to  he  done,  and 
same  lo  BaUej,  indicate 
ties  to  the  agreement  th 
main  upon  the  premises 
on  the  manner  of  his  pe 
work  thereon.  We  ar 
the  proper  constnictio 
There  was  in  this  inatr 
entry  reserved  upon  f 
covenants  or  eonditlona 
any  itipulatton  tberein 
form  should  operate  as 
nation  •*  tbe  lease.  Pi& 
604,  009;  nilKndegen  v. 
LajwUf  Y.  Bom.  Id.  163. 
I%tju3gmtnt  it  ajprm 
The  other  Justices  coi 


1.  tTnd«rHa>w.St*t., 
Iitnwa  th«r«on  may 

BOD  aa  a  humeslead  If  be 
no  otbei  property,  la  c 
qulrementa  of  tbe  Statul 
property  In  the  bualnea 

2.  A  homestead  ms 
lunia«  ftnd  the  tUIi 
■ttuKtedilthourhtlie  lot 
loISM  the  same  are  pla 
under  a  atatute  pennitt 
UoQ  to  be  claimed  la  a  q 
oeedlQg  In  amount  oae  1< 
and  the  whole  amount 
■ale  provided  It  doea  n( 
mltted  by  the  Statule. 

8.   A  verbai  promise 


Where  aevenl  lots  mltns 
and  the  whole  premiaee  dlf 
the  homestead  exemptloa, 
the  whole  iaolosure  as  ■ 
Orelaer,  IS  West  Rep.  B18. 

Where  ■  houn  erected  tr 
eneroaehed  over  tbe  line 
there  belns  no  fence  bei 
■herlir  who  made  a  sale  aui 
tlrelr  npon  one  lot,  the  su 


thetr 


ntbel 


In  MlchWan  a  homestea 
affelnst  execution  for  ou 
plaintiff  Bulrs  for  Ireepai* 
doee  not  connltute  a  Jiids 
V.  Le  Blano,  7G  Uieh.  IH. 

The  fact  that  the  busbar 
on  laod  owned  b;  the  wifi 
emptlon  of  suab  land,  wb 
to  the  maxtmum  value  al 
Constttutloa.   DM. 

A.  citr  lot  purchand  wU 


County  direcliDg  paymeot  of  a  poitton  of  ihe 
•urpliia  proceeds  of  tbe  moner  arising  from  a 
■ale  under  tbe  decree  of  foreclosure  rendered 
In  tbe  aclfoD  to  defendant  Pratt.     AffirmBd. 

Tl]«  facta  are  full;  stated  In  tbe  opinion. 

Memrt.  How«U«  Carr  &  B»ra»rd>  for 
appellant: 

Four  tbinga  arenecessarjtoa  bomesteadez- 
emptioD:  to  i'  must  be  confined  to  one  lot  and 
tbe  dnelliug-bouse  aiiualed  Ibereon  nith  the 
appurtenances;  {3)  It  must  be  owned  and  oc- 
cupied aa  such  bomealead;  (8)  It  must  not  ex- 
ceed In  value  $1,500;  (4)  It  must  be  selected  ai 
a  bomeBtead. 

CoDoi.  art.  13;  1  How.  Ann.  Stat.  68;  3  How. 
Ann.  Slat.  §  7791. 


would  be  doing  Tiolenca  to  tbe  statutes  to  k- 
sard  it  as  a  homestead. 

Laugklin  v.  Wright,  OS  Cal.  118;  Brinhaek  t. 
WalUr,  27  Hi.  894;  Green  v,  Pierai,  60  Wis. 
872;  Oenty  v.  Uaynard,  44  Hich.  678;  PhiUto 
T.  Smatley.  28  Tei.  498. 

In  determining  whetber  a  building  claimed 
as  a  bomestead  Is  exempt  aa  sucb,  the  question 
It  whetber  the  principal  use  of  tbe  building 
was  that  of  a  residence  for  the  debtor  and  b£ 
family,  especlall;  wbetber  lo  its  arcbi lecture  it 
was  d^gned  escluslTelf  or  properly  aa  a  reai- 

Tbompaon,  Homeateada  and  Eiemptloos, 
S  137;  Dyton  t.  S/alqi.  11  Mtcb.  628,  029; 
Ehodta  V.  MeOrrmiek,  i  Iowa,  874;  Aeiiet/  r. 
Chambertnin,  16  Cal.  183;  Oregg -r.  Botlaiek, 
83  Cat.  228;  Jfanit  t.  Sogan,  SS  CaL  819;  Be 

Ins  fla  bomestead  wtll  be  exempt  from  lerr  on  ex- 
ecution from  tbe  time  of  purchase,  althouffb  uo- 
Itnpmvsd  and  without  a  dwelling  thereon,  it  the 
purchaser  tnolosea,  usee  and  oooupleslt  with  the 
eODBlant  purpoae  of  maUns  It  hu  homeHtead. 
Vhat  will  be  regarded  aa  a  leasonabla  Ume  taken 
to  ImproTB  tbe  lot  depends  upon  tbe  drouDiBtanoee 
of  Mwh  putloular  ease.   Derllle  v.  Wldoo,  T  Weat. 

Bap.  ets,  H  Mii^  en. 

A  homeatead  exemption  la  allowable  In  partuer- 
Atp  propertj  In  South  QuvUno.  See  Vojar  r. 
Drummond,  T  I.  B.  A.  T4T.  B!  B.  a  lOS. 

Bomestead  eiemptloii  Id  tl)e  several  Staiea.  Bee 
«0(«  to  UlUar  V.  Flnesan  (FlaJ  0  L.  R.  A.  S1& 


A  debtor  ma7  give  his  Interest  In  bis 
to  bis  ohlld:  and.  If  oooupled  by  her,  tt  beoomn 
her  homeateAd,  free  Crom  his  debt.  Shar  r. 
Wbeeler.  IS  Weat.  Bep.  ftW,  W  Mlob.  EH. 

Wbere  asslgnmenta  were  made  to  secure  tbe  as- 
aiimee  for  money  sdvanced  tor  tbe  purchase  of  a 
bomestead  for  tbe  losolveitti  and  the  transaction 
was  bona  fide,  and  tbe  preodBee  were  In  the  pos- 
teeelon  of  sucb  debtor,  and  were  used  as  bis  family 
resldenoe.  It  Is  not  fraudulent,  althounh  the  title  to 
tbe  property  was  taken  In  the  OHme  of  the  asslirnee 
anil  not  recorded.  Bostwlok  T.  Benjamin,  fi  West. 
Bep.  «a,  83  MIoh.  «S. 

Wbere  a  man  bavlntr  a  stock  of  Boodg,  and  which 
was  tree  and  unlncumbared  and  had  been  pur> 
fdiased  with  no  fraud  or  misnatemenU  to  obtain 
oedlt,  was  In  good  credit,  a  purchase  of  land  tor  a 
bomcatead.  flTlns  security  upon  tbe  stock  (or  the 


In  a  case  like  tbe  oneat  bar, where  tbe  bome- 
stead right  is  claimed  In  properly  the  value  of 
wblch  is  largely  in  eicccs  of  tbe  statutory  ex- 
emption. coverioK  two  lots  and  a  building,  baib 
and  used  for  budnesa  purposes,  and  owned  by 
tenants  in  common  who  are  in  no  way  con- 
nected, aod  bold  tbe  property  merely  for  boai- 
ness  purposes,  there  can  be  no  sucb  exemptioo. 

TAarp  v.  AlUn,  46  Mich.  891-393;  AmpUttt 
T.  BObard.  29  Ulcb.  298-800. 

A  partner  cannot  select  and  establish  home- 
Btead  righu  In  tbe  real  estate  of  tbe  firm. 

DiaJet  V.  Jfoore,  66  Iowa,  58. 

Where  the  parcel  levied  upon  Includes  mora 
than  tbe  statutory  quantity,  then  a  seleciian 
becomes  necessary, 

F(r$l  Sat.  Bank  of  OmttantiTU  v.  Jn»i6t,  SO 
Hich.  840;  Riggi  v.  aterling,  60  Hfch.  651. 

This  homestead  right  may  be  varied,  bow- 
ever,  before  the  owner  baa  made  bis  electioB 
and  selection  by  failure  to  make  the  same  be- 
fore sale  by  the  aberiff. 

Bigg$  Y.  Verting,  tvpra;  Bteehtr  v.  BaUf, 
1  Hich.  006;  Lamore  v.  F)-itbie.  42  Hicb.  IW; 
Steveruon  v.  Jackion,  40  Hich.  T02:  Mattm  t. 
Meliilwr.  4Si  Hich.  477. 

In  order  that  tbe  premises  may  be  exempt, 
thev  must  be  set  apart  aa  a  home  by  the  owner 
and  his  family. 

Dyimi  V.  lAeUy,  11  Hich.  097. 

Tbe  law  can  make  no  selection  Cn  the  par 
ties. 

Stetienwa  ▼.  Jadaon,  40  Hich.  70S. 

Tbe  burden  was  upon  Pratt  to  ihow  all  of 
tbe  requisites  of  a  valid  homestead. 

Am;^t  V.  nmard,  29  Hich.  801. 


.  mortcages  upon  the  land,  and  the 
other  oredltoiB  were  secured  by  obattcd  mortsaga 
upon  the  stock,  so  far  aa  Its  value  would  so.  Matfi 
V,  Dibble,  7S  Bflch.  101. 

An  ■dmlnlstiat'jr  cannot,  tiy  mfsapplylnc  treat 
funds  belonging  to  the  (state,  tn  tbe  purchase  of  a 
homeetead,  obtain  a  ligbt  auperfor  tn  that  ot  tb* 
oredlton  who  have  been  Injured  by  such  mlsappU- 
oatloo.  Pierce  v.  Holier,  S  Weat.  Bep.  1U,  as  MIA. 
XL 

Jtrorttol  rtcrUi  <^  wfft  protMtcd. 
Where  a  biMband  acid  tils  hom«ate>d,  and  Id- 
duoed  bis  wife  to  Join  In  the  deed  by  mlwepuMo- 

grantee  oonveyed  the  property  to  tlie  motbec  of 
tbe  husband,  and,  wttliln  tour  days  after  the 
mother  received  the  title  thereto,  the  hnaband  had 
abandoned  tib  home,  packed  up  hit  goods,  and 
taken  hie  diOdreD  to  his  motber,  made  her  hooa* 
his  abiding  place,  and  diaoarded  hla  wtfiK  no  coo- 
sldecatloa  having  passed  tat  ettber  oooveyaDoe. 
the  deeds  ahonld  be  set  asMe,  and  the  wUe  ratond 
toherrlgfala.  Spiegel  V. BplegA T Weat.  Bep. W, 
UHlah.3U. 

Where  a  wife  la  driven  frmn  ber  home  by  mli- 
ooDdudt  on  the  husband's  part,  of  a  nature  so 
grievous  that  she  might  have  claimed  a  divorce 
under  the  statute,  she  carries  with  ber  all  hv 
marital  rlghta,— the  right  to  support,  to  dower,  to 
control  the  disposition  of  the  bonustead.  Stantco 
V.  Hltohooek,  T  West.  Bep.  SO,  M  Hlah.lUL 

Ctontmot  Iw  huabond  olona,  eaU 


D,gH,zedr,yGOOgIe 


18)0. 


Eisa  T.  Wblbokh. 


One  loauiag  taonej  to  ftmortgagor  upon  an 
■srMmeQt  to  secure  the  reps; meat  of  the  loan, 
will,  upon  future  of  the  mortgafcor  lo  rtve  Bucfa 
McurUj,  be  Bubrogaled  to  the  rigbisof  amort- 
gagee  to  the  amount  of  money  loaned  and  in- 
teiest  thereon. 

White  Y.  Nmhaa,  08  Mfcb.  «41,  646;  Buth 
▼.  WadtiBortA.  60  Mich.  200.  208;  Loekaoodv. 
Bamtt.  49  Hlcb.  550;  Detnit  F.  *  M.  Iiu.  Co. 
T.  ArmjaeaU,  48  Hlcb.  SS8;  Laytin  v.  Snae, 
41  Mich.  47:  Tftmur  t.  HaU,  K8  Mich.  878; 
BiOt  T.  Maion.  43  Iowa.  880;  Warhmuitd  t. 
Jlerritt,  eo  Tez.  24;  WUU  v.  WheOan,  71  Oa. 
BS3;  Fox  y.  Brook*.  B8  N.  C.  234:  FAi'faitor  t. 
EUiott.  78  N.  C.  188;  J/f«n-T.  Brown.  11  Lett, 
ISfi;  fi'mi^T.  AuortAy, 8 HI.  App.  St7;  fiuiA 
T.  &VU,  76  III.  SMi  Ooek  t.  Cook,  87  Oa.  881; 
Herman,  ExecuUona,  188;  AttdrtatY.  Aleom, 
18  Kan.  853. 

The  NaiionalHoaae  property  waa  subject 
to  tno  Ileus,  EeUej  for  purchase  money  and 
'Welborn  for  money  borrowed  to  make  im- 

JroTementt  upon  the  same.  If  the  Fratui  bad 
omestead  lights  therein,  tbey  were  subject  to 
such  lieuB,  audwhen  tbey  exchanged  this  prop- 
erly for  the  Central  House,  these  same  lieos 
were  transferred  and  attached  to  it,  and  were 
Buperiorlo  aay  homestead  rights  they  might 
otherwise  have  therein. 

HitU  V.  Mato-n,  lupra;  Thomnuon  r.  Bogtrt, 
91  Iowa,  E3»:  Terrs  ▼■  Borry.  IB  Nev.  S14; 
Commercial  it  Ban.  Bank  (^  San  Joii  v.  Oor- 
Ml,  a  8awy.  173;  Herman,  BiecuHona,  188; 
Wofordv.  Oainm.Sa  Qa.  485;  Uarritv.  Oit- 
bert,  S6  Ga.  94;  Barri*  v.  Viiteiier,  07  Oa. 
239. 

This  la  true,  although  Mrs.  Pratt  knew  noth- 
ing about  the  agreement  between  her  husband 
and  Welbom  regarding  a  lien  upon  the  Cen- 
tral House  tor  the  amount  of  these  clalma. 


Kimble  t.  BnBorlhy,  6  UL  App.  517;  Mid- 
dM>Took»  T.  Warren,  S6  Oa.  2m;  GOtum  t. 
CbUier,  OS  Tex.  092. 


Shepardv.  Orou,  88  Mich.  98;  LotoY.  Suth- 
erlartd,  88  Mich.  168;  Shorrid  t.  Bouthwiek,  43 
Mich.  G18;  Thar^Y.  Allen.  40  Mich.  389;  CUao- 
»  V.  Bigtloa,  81  Mich.  47;  fruon-  t.  UBlane. 
7S  Uicb.  42S;  MeOlary  t.  A^,  86  VL  3S7; 
Thorn  T.  Thoiii,  14  lona,  49;  Otm  t.  1\ft*, 
89  N.  H.  478;  Tarrant  r.  Buatn,  IS  Kan.  148; 
Qreeaviood  t.  Maddtu,  27  Ark.  660;  McOvin  v. 
Van  Fat,  55  Ala.  844;  Laeey  y.  CUmenU,  Sft 
taT.WiiPoany.BaiUu,  14  Ohio  St.  801;  fiw^ 
ker  V.  Dayton,  28  Wis.  8Sy;  Doyla  y.  Colnim,  8 
Allen,  71;  Freeman,  Co-Ten,  §  54;  Thompson. 
Homeateada  and  Ezemptlons,  g§  128,  184; 
Bmyth,  Homesteads  and  Exemptions,  g  137. 

The  Statule  Oxes  as  the  limit  for  the  value  of 
the  ezcmpiion,  (1,600,  but  makes  provision, 
when  the  property  In  value  exceeds  that  sum, 
for  an  appraisal,  with  a  sixty-day  option  to  the 
creditor  to  pay  excess  to  oiUcer  on  execution  la 

How.  Stat  g  773ft 


Id.  tj  7T.»;  Vermont  Bank  v.  BUioU,  68 
Mich.  iSS;  Armitage  y.  ToU,  84Micb.  413. 

Tbelaw  permits  a  debtor  at  any  time  to  se- 
lect or  appropriate  out  of  bis  property  as  ex- 
empt tbe  amount  allowed  by  aCalute,  oi  to  con- 
vert non-exempt  property  into  that  whtcb  la 
exempt. 

ffBonneU  v.  %ar,  36  Mich.  S87. 

A  homestead,  though  not  exclusively  occu- 
pied as  a  dwelling,  but  partly  for  btisiness,  ii 
exempL 


TOH.  Brans  y.  Grand  Rapids.  L.  K  D.  B.  Co.  IS 
Vac  Rep.  110, «  Hlnb.  MS;  PUoher  v.  Atchison.  T. 
*  a.  F.  It.  Ck).  a  Kan-GIT. 

Where,  uoiler  suob  a  oontraot.  the  railroad  made 
entry  upon  the  Sabbath,  and  tore  down  a  tiaro. 
oourta  will  Dot  hasten,  because  Of  laobnlaai  deleota 
■d  the  bill.  CO  uphold  suob  a  oouiae.  Bvans  v. 
erand  Rapids,  L.  *  D.  B.  Co.  nipro. 

ifecAuntce'  Hen  on. 


_.     .  for 

the  Impraremeots  be  In  wiitlnr,  no  meabanlai' 
ben  oan  attach  for  the  buUdlDg  at  a  hoine  on  an 
nnlmproved  lot  whlah  It  Is  Ihe  present  IntenUon  of 
the  owner  to  oooupr  aa  a  homeetead.  unless  the 
ooDUaot  for  the  improvementa  be  in  writing; 
and  It  >s  Immaterial  that  the  Intention  to  use  It  asa 
homeetead  la  not  manlfescad  to  the  oontraotorc 
UUls  V.  Hobba.  TI  Ulob-  US. 

Ttie  value  of  bomeetead  premleea  on  which  • 
Hen  la  olaimed  as  to  the  valoe  In  excess  of  the  home- 
stead right  Is  to  be  taken  aa  of  tlie  date  the  lieu  at- 
taolied;  and  If  at  that  tline  tbe  value  In  eioeae  of 
iDOumbranose  doee  not  eioeed  the  bomaatead  tigbt 
allowed  t>r  iaw,  the  whole  piemlsee  am  exempt, 
even  though  of  giester  value  at  the  time  ot  trlaL 

Kortgaoe,  foncloutn. 
One  who  exeoutca  a  mortgage  on  his  homeetead,  In 
which  be  to  joined  b;  a  woman  whom  he  married 
after  he  supposed  he  obtained  a  legal  dlvoroe  from 
Us  tonser  wile,  as  against  the  mortgagee  or  pur- 
•  L.  B.  A. 


.  afterobtalnlDBaflDal 
dlvoroe  from  bis  wife,  who  died  without  ever  hav- 
ing aeeerted  tbe  homeetead.  ouinot  set  up  tjie  In- 
validity ot  Ihe  mortgage  because  his  real  wife  at  Ita 
eiecutlondidDOtilgiilt.    Trout  v.  Bumtile  (Uich.) 

AoK- 1,  ina 

In  foreclosing  a  mortgage  exeouted  br  husband 
and  wife  upon  several  parcels  of  land,  lacludlog  a 
bomeatead.  tlie  homestead  oan  tie  sold  only  U>  pay 
the  deficiency  remalnlnR'  after  nla  ot  all  the  other 
property  mortgaged.  A  second  mortgagee  baa  no 
ilgbt  to  tiave  ttie  liability  ot  the  homeetead  Id- 
creased,  liy  requiting  It  to  be  first  sold  to  eatlstT  tlie 
mortgage  debt.  Camptiel],  .f..  dlneols.  Aimllafe 
y.  Davenport,  T  West.  Rep.  ISi,  M  Hioh.  412. 


Where  one  of  the  partlea  to  a  oontraot,  and  hM 
wife,  occupied  the  property  agreed  to  tie  sold.  It 
could  not.  while  BO  occupied,  be  dispaeedot.  except 
by  the  joint  action  of  huaband  and  wife,  Tbe  fact 
that  the  property  oontalned  more  In  value  than  tbe 
homeetead,  and  that  It  might  be  valid  for  tbe  excess, 
would  not  avoid  the  dlffloulty.  Hall  r.  Loooils,  ft 
West.  Rep.  SIT.  68  Hloh.  TO). 

Where  a  hualnnd  deeds  tbe  homestead  to  & 
third  party,  who  simultaneously  deeds  It  to  the 
wife,  (he  traosaotlon  In  law  Is  a  simple  con  veyanoe 
from  the  bustwnd  (o  tbe  wife.  In  such  case,  tlie 
deed  to  sueh  third  person  would  not  be  void  be- 
cauae  of  ttie  wife  oot  Joining  lo  lis  execution.  A 
grantee  in  a  deed  made  by  ttie  wife  *tter  leaving 
ber  husbend  to  atTeoted  with  notice  by  tbe  pjosM 
sion  of  the  husband.  Btevmsv.  CWtel,SWeBtB«k 
in,aiuoh.m. 


..Cookie 


64  Mfcli.828,  Bud  aulhorilies  died;  Lazeiiv. 
Latelt,  8  Allen,  576;  Qrtgg  y.  Betlaidc,  88  ChI. 
828;  Modtn  7.  Mer(frmiek,  i  Iowa.  8«8;  Mer- 
eUr  T.  Clact,  11  Allen.  194;  Baldwin  v.  TiUer;/, 
eSMisB.  87U;  EiTtlandv.  Zheii,  48  Gb.  SIS; 
WntiAT.  Quiggan*.  05  Iowa,  flBT;  ButAv.  Wor- 
don.  88  Ebq.  58S;  SmjiL.  HomesIeadB  and  Ex- 
emptions, 98;  fie  Sharp,  78  CaL  483;  Jaeoby  t. 
Farktand  DUHiling  Go.  41  Hinn.  836. 

Onuit,  J,,  dellveied  die  opluloD  of  the 

Utkid  tlie  fdreclosure  of  a  mortgage  executed 
by  tbe  defendauU  April  6,  1883,  tbe  aurplui  Id 
excesB  of  ibe  amounl  due,  Including  costs,  waa 
(1,875.60.  DcftndaDL  Jacob  A.  Pratt  lb  ere- 
upon  flled  a  petiiioa  claiming  oae  balf  of  tbia 
amount,  and  askinE  that  It  be  decreed  to  bim. 
Tbe  defendant  Welooro  answered  said  petillon, 
and  fnlerpoeed  two  objections  to  pelitiooer'B 
claim:  (1)  that  ha  owned  tbe  land  b;  virtue  of 
■  sberid'a  sale,  upon  execution  and  deed  Id 
purauance  tbereof;  (3)  tbat  be  boidg  an  equi- 
table lien  upon  tbe  fund  as  a^inst  tbe  peti- 
tioner. Tlie  defendants  Alfred  Welbom  and 
Jacob  A.  Pratt  were  tenants  in  common  of  the 

C remises,  whicb  were  desciibcd  bb  Iota  1  and  S 
I  block  48,  and  also  lot  21  in  block  49},  in  the 
Village  of  Three  Bivera.  Upon  lots  1  and  3  was 
a  tliiee-stor;  building  tiEed  aa  a  hotel,  and  a 
twO'Slorj  wooden  building  in  tbe  rear  used  as 
a  dwelling-house,  and  a  bam  upon  lot  31  used 
Id  counectlon  witb  (he  hotel.  Tbey  and  ilieir 
wWea  executed  the  mortgage  In  queBiiou. 
Welboru  leased  to  Pratt  bia  undivided  bait  of 
Uie  premises  for  an  annual  rental.  Pratt,  bie 
wIFe  and  duugliter,  carried  oa  tbe  bolel  from 
1882  till  (lie  propeitv  was  Bol'1  upon  tbe  mort- 
gage to  1887.  Tbey  lired  in  tbeboiel,  and  bad 
DO  other  residence  or  borne,  and  land  or  other 

?roperIy  out  of  which  to  conatmct  a  homestead, 
h'ben  tbe  sheriff  levied  upon  the  property,  de- 
fendant Pralt  save  him  a  verbal  aod  written 
notice  tbat  be  claimed  a  homestead  in  It.  Tills 
cliim  was  diare^rded,  and  the  property  sold 
by  ttie  BberlS,  without  any  ref^rd  to  tbe  home- 
atead.  The  rights  of  the  parlies  have,  by  the 
foreclosure  sale,  been  transferred  from  tbe  land 
to  the  money  realized  upon  the  sale  !o  excesB  of 
the  amount  due.  If  the  pelilioner  bad  home- 
stead rigbla,  then  tbe  execution  sale  was  void, 
and  he  is  entitled  to  one  half  of  the  surplus, 
which  was  accorded  to  him  by  the  decree  of  (be 
court  below.  Hia  right  to  a  homeGtead  is  de 
Died,  because  It  is  claimed  that  it  was  of  such  a 
character  and  description  aa  not  to  permit 
bomeetead  rightB  being  claimed  therein.  It  is 
well  settled  in  this  State  tbat  a  homestead  can 
be  claimed  by  a  tenant  in  common.  SliepaTd  v. 
ft'OM,  SS  Micb.  88;  Loeor.  Sul/iiTland,itoM[ch. 
168:  Sherrid  v.  Smilhinek.  48  Mlcb.  518;  T>uirp 
V.  Allen.  48  Mich.  889;  iUaver  v.  Bigc!me,  81 
Mich.  47;  Kruger  v.  Lt  Blanc,  76  Mich.  425. 
Il  is  equally  well  settled  tbat  a  homestead 
cnn  be  claimed  upon  premises  used  partly  for 
busioesa  and  partly  as  a  dwelling.  Orr  y, 
Bhr<s}t,  33  Micb.  260;'  Skinner  v.  Sf,annon,  44 
Micb.  87;  (Haaton  y.  Eitchreck,  61  Micb.  838. 
Any  rcterence  to  tbe  authorities  of  other 
Slates  upon  these  points  Is  unnecesaary. 
SL.R.A. 


But  II  is  insisted  thnt  this  building  waa  occa- 
pied  by  petllioDer  and  Ms  family  for  the  sola 
purposeof  conducting  a  bolel,  and  tbat  tb««- 
fore  no  homestead  right  attached.  We  cannot 
arree  with  this  coDteoiioD.  Tbe  adDptioD  of 
this  doctrine  would  be  in  plain  dcQance  of  Iba 
Statute,  and  render  ft  nygatoiv  as  to  Ihoae  en- 

Eged  In  the  business  of  hotel  keeping.  Tlie 
nefits  of  tbia  Statute  are  to  be  secured  to  all 
owoers  of  land  which  tbey  occupy  with  their 
families,  and  who  have  no  other  home.  There 
is  DO  Intent  apparent  anywhere  to  exclude  tbe 
familleB  of  hotel  keepera  Irom  the  benefits  of  the 
Act.  Of  tbe  BuLhori  ties  cited  by  the  defendAnt 
Welborn,  only  one  contains  language  which 
can  be  construed  Into  a  support  of  htaposilinn. 
Tit,  Laiightin  t.  WH^M,  68  CaL  118.  The 
lanfruage  of  tbat  decisioa  must,  bowera,  be 
coDslrued  witb  reference  to  the  facta.  Tbe 
(lectamlion  claiming  a  bomeatead  was  made 
May26, 1874.  In  August,  1874,  thedefeodant 
Wright  and  his  faaillv  left  the  hotel,  put  it  b 
other  bands,  and  resioed  elaewhere.  But,  if  it 
should  be  found  to  fully  sustain  defendant's 
contention,  we  cannot  aaopt  it  as  the  law  of 
this  State. 

In  GfifCTi  ».  PUree,  60  Wis,  872,  derendant, 
who  claimed  a  homestead  right,  owned  only  a 
leasehold  interest  in  tbe  premises,  and  by  the 
very  terms  of  his  lease  it  waa  provided  tbat  the 
premises  should  be  used  only  aa  S  hotel  aitd 
eating-bouse,  aud  upon  Ibis  ground  alone  the 
~igbt  to  Lhe  bomeatead  was  denied. 

Defendant  also  insists  that  the  statutcar 
homestead  is  limlled  to  one  lot,  and  that  Iha 
property  covered  two  lots:  hence,  thai  no 
homestead  could  be  claimed  withoula  aelectioo 
and  drsfgnalion  of  some  portion  aa  such.  This 
Is  too  narrow  and  technical  a  consiruction  to 
>lace  upon  this  beoeflciul  statute.  One  who 
las  constructed  his  house,  which  he  occupies 
IS  a  bomeslead,  upon  two  lots,  is  not  thereby 
o  be  deprived  of  his  exemption.  If  the  prop- 
erty comprising  the  homestead  is  worth  more 
than  t'.GOO,  the  Btalute  provides  a  way  by 
which  he  may  receive  the- value  of  bis  exemp- 
tion, and  his  creditors  tbe  balance  to  apply  on 
bia  debts. 

Defendant  Welborn  alao  claims  tbat  be  bas 
I  equitable  lien  upon  this  money,  because  he 
Bays  tbat  Pratt  promised  to  secure  htm  by  a 
morinage  u|iOD  the  hotel  properly  for  debts  due 
bim  from  Pratt;  tbat  at  Ibe  lime  they  purchased 
the  hotel  property,  each  taaiog  an  undivided 
one  balf,  he  {Welborn}  paid  a  part  of  a  mort- 

Sage  given  by  Pratt,  secured  the  balance  and 
Ischarged  tbe  mortgage  which  he  himself  bad 
ipon  the  hotel  properly;  and  that  Pratt  then 
iTomised  tbat  he  would  secure  bim  by  moit- 
jaee  upon  the  hotel  property  at  any  time  be 
felt  inHeciire  or  wanted  it.  This  claim  is  ei- 
pressly  dented  by  both  Mr.  and  Mra.  Pratt,  asd 
-i  find  nothing  in  tbe  record  to  show  a  pre- 
indeiance  of  evidence  in  favor  of  Welborn. 
it,  BBlde  from  this,  a  verbal  promise  to  giv* 
.  ;:urily  cannot  create  a  mortgage  lien  upon  lb* 
homestead.  Such  holding  would  be  in  direct 
violation  of  tbe  Statute, 

The  deerte  of  Vu  Oourt  Mms,  giving  on»  iaV 
^ the mrjilus to tht petitioner,  mutbtufirmti, 
~'ith  cosis  of  both  courts. 
The  other  Justices  concurred. 


Wbisht  t.  UuhTumj. 
WISCONSIN  SUPREME  COUBT. 


ChtilM  E.  WRIGHT  tt  al.,  Bapl*., 
Benuttd  IfULVANET,  Aj^t. 

(....Wlfc....) 

t.  NerliffOBt  fkllnra  on  lli«  pftrttifoiie 
aa.TlK*tlnc  pnbllo  DATlgftble  water  to 
•ee  BDil  Mvold  *  Siblng-  net  set  ttaeretn,  when  be 
could  bave  done  ao  without  detriment  to  the 
proseouUoD  of  Us  royase,  vlll  render  blm  liable 
for  tbs  Injuries  be  ocouIodi  Io  tbe  net  Uall- 
olDUBneH  or  vaotonnen  In  runnlns  upon  the 
net  U  not  nfneoBTj  to  ■.  rlcbt  ol  reoovpry. 

C  It  la  not iieKUBeseaa«mM.tteroflftw 
fbr  the  ownsr  of  a  flahlng  net  tet  Id  a 
public  DftTlBsblB  water,  from  whlob  be  1«  enframed 
la  uklnR  (lib.  to  (all  to  warn  an  approapblnir 
vesael  of  the  eiMenoe  and  iltuRUon  ot  Ibe  net, 
•o  Bi  to  preient  a  reoOTery  from  the  owner  o( 
the  veoel  for  Injurlea  done  t^  ICa  runnlDg  tb  rough 
the  net.  Whether  or  not  auob  fallura  fa  nesli- 
fCDoe  ta  *  queatloQ  tor  Ibe  Jury. 

X.  A  ^mxtj  at  tbe  reqtteat  of  whoae 
«oiin>al  a  qneotloa  baa  been  prepared 
and  ■ubmltled  to  ibeJuryforaqieotalTerdiotat 
the  trtal  ot  bd  aotloD.  without  any  aunMUon  as 
to  Ita  Insufllcieooy,  wiu  oot  be  heard  to  object 
for  the  Bnt  time  oo  appeal  that  the  question  was 
not  broad  enoudh  to  oover  the  point  In  oonlro- 

-4.  The  (fR£geettonbj  the  trial  Jndyet  In 
his  cliBrge  to  tfae  Jury,  of  a  doubt  aa  to  the 
trutbtulnoB  Ot  the  wltneieei  ot  one  ot  tbe  par- 
tics,  la  immalertal  If  the  Jury  (bow  by  their  ver- 
dict Ihal  they  believed  them. 

-0.   Where  a  apedal  Terdlet  mlllclfliiU^ 

eorera  all  material  and  oontroTeriud  quoatlona 
of  fact  In  the  CMe,  It  la  not  error  to  refuse  to 
submit  other  questions  to  the  Jury  as  the  baala  of 

a  special  venllot. 


e.  The  a 

against  a  ship  owner  to 
TUnnlDE  b!i  veaael  upon  and  partially  destroylnr  ' 
a  Balling  net.  la  tbe  oo«t  of  repairing  tbe  net  and 
tbe  value  of  the  labor  required  to  teaat  It,  lo- 
Kether  with  tbe  value  of  tta  uae  durlnit  the  time 
it  la  necessarily  Idle;  prospective  proBta  wbloh 
mlpht  have  been  realized  from  a  oontloued  use 
Ot  the  uei  cannot  be  allowed  OS  damacea. 
movembai  B,  usai 

APPEAL  by  defenrtaDt  from  a  Judgment  of 
tbe  Circuit  Court  for  Oconto  County  in 
favor  of  plalntillB  in  an  action  brought  to 
recover  damages  for  to  juries  alleged  to  bave  ro- 
Huttt^d  from  dufendent's  veBsel  niDDing  Uirou^ 
pUlutifTs  fisliing  net.    Btverttd, 


In  tbe  buaitjeas  of  flsbenneo,  i 
Qreen  Ba/,  and  bad  wbat  in  calli'd  a  "pound" 
or  "pot  Del"  set  near  the  direct  route  from  tba 
mouib  of  Oconto  River  to  Pcalitigo  Harbor. 
The  net  waa  set  at  rigbt  angles  Io  tbe  shore, 
sod  extended  From  neaif  Buch  route  where  tbs 
pot  was  set  about  aixty-flve  toiIb  DortiieaBt  to- 
wards tbe  Bbore.  It  was  belil  In  poBiiioo  by 
POSTS  Ave  rods  apart,  reacbing  four  feet  above 
tbe  surface  of  tlie  water,  to  wbicb  Ibe  net  waa 
BitHched.  Tbese  could  beseen  io  the  dav-ljma 
in  Btill,  clear  wentber  for  a  conalderable  dis- 
tance. 'At  tbe  pot,  and  in  its  vicinity,  tbe  poatg 
were  much  closer  together, — iliat  iB,  Iroin 
etgbt  to  twenty  feet  apart, — and  were  nioie 
rousplcuous.  On  a  still,  clear  moTuingt  Id 
August,  1S::<8,  at  about  6  o'rloctt,  itie  defend- 
ant  left  tbe  moutb  of  the  Oconto  River  with 
his  steam-tug,  having  some  boom  stlckB  In  tow, 
and  went  Dear  the  direct  route  towards  Peah- 


Non.— Ctnamonondpiminuntntrfphta/Ravtaatian. ' 
The  privilege  of  naTlgatlon  la  not  oonDned  to  the 
ciionnei  ot  a  water  highway,  but  extends  to  high- 
water  mark  in  tldaJ  rivers  and  Ode  waters.  Mobile 
T.  EalavB,  B  Port  iAla.1  GTT.  11  U.  8.  U  Pet  tSi.  10  L. 
ed.M8;  Bagan  v.  CkmpbelL  S  Port- (Ala-)  9;  Porter 
T.  AUen,  8  Jnd.  1,  Slmpaon  v.  Seavey,  8  Ue.  ISBj 
Stats  V.  Baboock,  SH.  J.  !•■  M  Com.  t.  Chureh,  1 
Pa.  108. 

It  la  a  oommon  and  paramount  right,  lrt«spectlve 
■ot  the  purpoas  ot  lis  eierdae,  whether  tor  trade  or 
pleasure.  Ibe  Uont^llo,  87  U.  S.  20  Wail.  130,  ft 
I-  ed.  8B1:  Atty-Gen.  /.  Wood^  108  Uasa.  ISO;  Weat 
Bozbury  v.  Stoddard,  I  Allen,  158;  Cbarlestown  v. 
Ulddleaez  County  Comrs.  3  Uet.Effi:  Uurdock  v. 
Stlckney,  8  Cugb.  UB;  WllllamB  v.  Wllcoz,  8  Ad.  Jt 
XI.  Sll;  Cotohesiei  v.  Brooke,  T  Q.  B,  SBB;  Atty-Qen. 
V.  Lonsdale.  I..  B.  7  1!q.  9TT;  Atty-Oen.  v.  Terry,  K 
R  B  Ch.  128;  Bwlnn  v.  Colquhoun.  Ik  R.  1  App.  Cas. 
09. 

The  master  ot  a  vessel  Is  not  required  to  shorten 
aajl  or  yield  the  ahannel  to  a  Ilsbing  net.  but  may 
lawfully  pioaeauta  his  voyage  or  approach  the 
ahoie  at  ajiy  point  without  regard  to  seines  or 
Deta  drawn  across  the  way.  Uubuu  v.  HansBeid, 
1  Oanoh.  C  a  ISO:  Tba  City  ot  Baltimore,  B  Ben. 
tri:  Uoultoo  T.  LIbbey,  8T  Me.  ta.  Com.  v.  Cbapln, 
S  Pick,  lie;  Poat  v.  Munn,  4  N.  J.  L.  Bl;  Lewie  v. 
Keeling,  1  Jones,  L.  £M;  Davis  v.  Jerkins.  S  Jones, 
I-  mk  Planann  v.  Philadelphia,  U  Pa.  219:  Cobb 
'£,  ffi  Pa.  816;  Ooul<l,  Wateis,  UL 


oftheposltlDnof  atlshlng  net,  he  cannot  approaoh 
it  wantonly  or  mallclouely  wllbout  being  anawer- 
Bble  tor  damages  tor  tho  tnjurlea  Infltuted  by  his 


lf.h 
4L.R.A. 


irota  V 


niherv  rtphU. 

A  right  ot  Dahing  Is  a  proporty  rigbt,  and  not  a 
mere  privilege  or  Immunity  ot  oltlnnablp.  Mo- 
Crvady  v.  Virginia.  H  U.  B.  SSI.  £1  L.  ed.  SIS;  Smltb 
r.  Uaryland,  GB  n.  S.  IS  How.  Tl.  IB  L.  ad.  Ml.  Bee 
Atty-Oen.  v.  Tarr,  2  L.  R.  A.  87. 118  Maaa.  801. 

fbob  State  owna  tbe  bed*  at  title  waters  within 
Da  Jurisdiction,  subject  to  the  paramount  right 
ot  navlgailan.  The  flaberles  t>elong  to  the  Sliite> 
Bmith  V.  Maryland  and  MoCreadj  v.  Virginia,  ni- 

Flsherlea,  even  in  waters  not  navigable,  are  ao 
far  public  rights  that  the  Leulsiature  of  the  State 
may  ordain  and  eelublbb  regulations,  and  permit, 
the  usual  and  uninterrupted  enjoyment  of  tho 
righl  of  tho  riparian  ownBra.  Holyoke  Water 
Power  Co.  v.  Lyman.  SS  U.  a  IS  Wal .  liUU,  £1  L.  ed. 
133.  Bee  Com.  V.  tlanobnter  {Man.)>L.  K.A.  138; 
McCl»lnv.Tlll»on,aaMa.iai;  Clarke  v.  Providence, 
1  L.  IL  A.  !:»,  IB  a  I.  — :  Btate  v.  Smith,  Bl  Vt.  318; 
Clinton  T.  Bacon.  SB  Conn.  (Mi  White  v.  Patty,  ST 
Conn.  E7S;  (Jnlted  F'tales  v,  NIckanon,  B8  U.  B.  17 
How.  »i.  U  I^  ed.  £10.      . 

Tbe  taking  ot  tlah  with  nets  In  spedfled  waten 
may  be  prohibited  by  the  LeglalHtura  and  the  net- 
ting ot  nets  for  that  purpoaedeclaredtobeapul>tie 
nuiaonoQ.   I^wtoo  T.Bceela,t  L.  IL  A  Uk  lit  H. 


,y  Google 


See  also  15  L.  R.  A.  781;  28  L.  R.  A.  110. 


luiuuKU  yiaiuiui  a  uci  a  iBW  lous  iiuui  -ira  t«i 

ftbd  Injured  the  aune.  Tbis  actfun  vas 
bfonrht  to  recover  dsmBfea  for  buc:i  tnjuiiea. 
'  The  jury  returoed  a  special  verdict,  in  nhtcb 
tbef  found  that  the  ateam-tue  ran  through  the 
nel,  but  without  the  knowledge  or  couBent  of 
defendaot  or  bin  emplojea;  taat  the  net  was 
not  in  the  route  or  course  of  stcam-tuga  be- 
tween the  two  points  above  named;  that :'.  wm 
•0  placed  In  tbe  water  that  it  could  readilv 
have  been  seen  when  so  injured,  by  the  wheel- 
man or  a  lookout  on  the  tug,  for  a  coDsidera- 
bld  dlBiance  before  reaching  it;  that  the  course 
of  Ibe  tug,  after  the  net  was  in  sight,  might 
bave  been  changed  so  as  to  have  avoidid  it, 
witbout  prejudice  to  the  reasonable  prosecu- 
tion of  tbe  vojage;  that  the  injury  wu  caused 
bj  tbe  negligence  of  the  defendant  or  his  serv- 
ants; tbst  the  plaintifls  were  not  guilty  of  neg- 
Ugcnce  conlnbuting  to  the  Injuir  "In  locating 
their  net  at  that  place  at  that  tfme;"  that  tbe 
net  was  damaged  in  the  sum  of  |110,  and  that 
the  plalntiQa  were  damaged  in  their  business 
ftSOO,  in  conaequence  of  the  injury  to  the  net. 
ilo^ons  bv  defendant  for  judgment  on  the 
special  verdict,  and  for  a  new  triaL  were  over- 
ruled by  the  court,  and  judgment  for  plaintiffs 
for  $310  damages,  andforcoata,  was  thereupon 
entered.  The  defendant  appeals  from  such 
judgment. 

MtttTt.  ISIUm,  Orean*  A  H«rrlll,  tor  ap- 

Becaiise  of  the  paramount  right  of  navigation 
the  defendant  cannot  be  held  liable  iml^  for 
wentonneBB  or  intentional  wrong- 

Oould,  Waieni,  §  H7;  Foit  v.  M%tm,  4  N.  J. 
L.  61.  63;  Cobb  v.  Bennett,  75  Pa.  826;  Flana- 
gan T.  Philadelpfiia,  42  Pa.  226,  and  caaea  there 
died;  6  U.  8.  Dig.  Ist  Seriea,  p.  560.  No.  03, 
cltiog  CoUint  v.  Iknhury,  6  Ired.  L.  118,  8  Ired. 
L.  2r>,  and  8taU  v.  Olen,  7  Jones,  L.  S21. 

Ordinary  care  required  tbe  plaintiQ'a,  in  view 
of  the  "  seen  danger,"  to  try  to  avert  it.  But 
they,  knowing,  as  they  said,  that  the  tug  was 
coming  in  a  direct  course  towards  their  net, 
kept  qiilet  and  let  it  come.  PlainiiSg  neglected 
the  ordinary  precaution  of  warning  tbe  persons 
Id  charge  of  the  tug.  And  their  neglect  to  give 
auch  warning  certainly  contribulea  to  If  it  did 
not  actually  bring  on  Ibe  injury. 

Potter  V.  Ghieago  A  K.  W.  R.  Co.  31  Wis. 
877;  Cunningham,  v. Lyna*.  28  WU.  S51; 2>r,rAfr 
T.  ktehburg,  23  Wis.  677,  678;  Ward  v.  JUil- 
waukee  d:  St.  P.  S.  Oe.  20  Wis.  151,  159;  Me- 
Candleu  v.  Ghiea^  <fi  JT.  ff.  it  &.  45  Wis. 
872;  iJanrfaWv.  AVMuwiam  T*^.  Cb.  M  Wis. 
146;  EelliiBg  V.  Chieaffo  A  N.  W.  R.  Co.  26 
Wis.  267;  CotiiM  v.  Nme  York  Omi.  A  H.  B. 
S.  Co.  5  Hun,  503,  603. 

All  erections  or  impediments  made  by  ripa- 
ttan  owners  so  as  to  obstruct  tbe  free  use  of  the 
river  as  abighway  for  boats  or  rafts  are  deemed 
nuisances. 

Hooker  T.  Oummingi,  SO  Johns.  90;  2  ^nt. 
Com.  ■412;  Wood,  Nuisance,  g  602. 

As  the  light  of  navigation  In  pnblic  watera 
li  of  a  higher  character  tban  a  flshery,  tbe  lat- 
ter cannot  be  exercised  in  derogation  of  oom- 

Gou'ld,  Watera,  S  ISO. 
SL.B.A. 


titled  Id  is  free  navigation  and  Immonltj  fronk 
artifical  impediment*  or  dangers. 

Wood.  Nuisance,  5  61S,  p.  64S. 

It  waa  error  for  Uie  court.  In  diargln;  tbe- 

Iory,  to  cast  suapiclon  and  doubt  upon  tbe  cl«- 
endoDt's  testimony. 

Vallev  Lumber  Oo.  v.  Smith,  71  Wis.  806^ 
redder  T.  FeUotM,  80  N.  T.  180;  Dreoim  ▼. 
Woodt  71  Wia  883;  IJmg  v.  ^aU,  38  Neb,  S8; 
Marka  v.  Hundy,  11  Neb.  218;  KenenbroeJt  t. 
ifard'n,  12  Neb.  S74;  Onat  v.  Tynme  Min.  <t 
MfB.  Go.  121  Pa.  887;  OuAman  v.  Cogneea,  6» 
m.  62;  Btantt.  George,  80  DL  61;  RaatHt  t. 
Minteer,  88  HI.  150,  153;  Calefv.  Thomam,  81 
ni.  479.  4B8,  484;  Chicago,  B.  A  Q.  R.  Co.  ▼. 
Griffin.  68  III.  507;  Qratet  v.  CMtM»,  90  DL 
61S:  Adam*  v.  Smith,  58  III.  419;  Uhapman,  ▼. 
Cavirey,  60  111.  620;  Bughman  t.  Bjfret  (Pa. )  10 
CenL  Rep.  605;  Vvlioench  v.  Skinner,  77  CaL 
329;  Maltby  v.  Pivmmtr,  71  Iticb.  578;  SmitA 
V.  Com.  (Ky.)  April  7.  1888;  BaniH  v.  Dnniet 
(Miaa.)  March  13,  1888;  Long  v.  StaU.  38  NeU 
"';  EeUy  v.  Bmiry,  76  Ulch.  147;  BtieJieubaeK 
. .  Rttddiuih,  121  Pa.  5<4:  BmitabU  Mortg.  Of. 
r.2farton,  71  Tex.  688;  IkKie  v.  Mutm  (Hi«.> 
Feb.  11, 188B;  Heitheeleer  r.  FHxhtigh,  41  Ean. 
50;  Bierbaeh  v.  Oeodt/ear  Buibtr  Of.  64  Wis. 
218. 

Loss  of  profits  to  btulneaa  is  not  recover- 
able. 

Bierbaeh  v.  Goodyear  Buiber  Oo.  54  Wla. 
208.  311,  213;  Mattenon  ▼.  Mt.  Vmion.  68  N. 
T.  891,385,  896:  Orwnv.fftHwma.  46  III.  207, 
209;  OaUs  v.  HnteUnt.  48  III.  809,  811;  Aur 
dtTson  V.  Bloant,  73  Wis.  566,  and  cases  cited;^ 
BravnedoTf  v.  FeUner,  76  Wia.  1;  Chicago  S. 
Co.  T.  Hmeiton,  86  IlL  315;  8  Thomp.  Neg.  p. 
126S,  and  caseadted;  Baker  t,  Drake,  53  B.T. 
81S. 

ifMin:  Webator  A  Wkeeler.  for  reapond- 

The  two  rlghta,  that  of  navigation  and  fish- 
ery, must  be  in  confilct  before  the  latter  must 
yield  to  the  paramount  force  of  the  first. 

Poet  V.  Jfunn,  4  N.  J.  L.  fli. 

Where  both  can  be  enjoyed,  that  of  navi- 

ellon  has  no  authority  to  trespass  upon  and 
jnre  the  Other. 

Cotb  V.  BenneU,  76  Pa.  826;  Flanagaiif. 
Philadelphia,  42  Pa.  888. 

The  measure  of  damagcallowed  was  correct. 

POtt  V.  Munn,  eypra;  Bbeoard  T.  Milwmket 
Got  Light  Co.  16  Wis.  818;  iwiv.  EamjArgit. 
1  E.  B.  Smith,  210;  Joily  v.  SingU,  16  Wi. 
380;  EirniM/  v.  Oroeker,  18  Wla.  74;  Fliek  v. 
Wetheriee,  30  Wfl  882;  Popoekqf  v.  Munkvitt, 
68  Wla.  838;  QaUt  v.  NorOem  Fob.  £.  Cb.  M 
WU.  71. 

Lron,  J.,  delivered  the  opinion  of    tbt 

I.  The  learned  counsel  for  defendant  main- 
tains  that  his  client  la  not  liable  bi  this  action  un- 
less he  or  bis  servants  ran  the  steam-tug  over 
plaintiffs  net  maliciously  or  wantonly.  Tb* 
jury  have  negatived  the  existence  of  any  such 
malice  or  wuntonnpsa  by  finding  tbat  tbe  In- 
jury was  without  tbe  knowledge  or  consent  of 
the  defendant  or  his  servants  navigating  tha 
tug.    If,  therefon,  the  propodUon  of  coon- 


Wbiokt  t.  MnLVA^Tflrr. 


•d.  Ihat  tli«  dclendant  Is  only  liable  for  the 
mnlu  nf  hi»  msllce  or  winioimeeB,  le  cor- 
net, there  csa  be  do  recorerr  In  this  action. 
We  cannot  doubt  that  tlie  pluotiA  might  law- 
full;  Bih  In  the  «aten  of  Qreen  Baj  u  of 
GODimoTi  rlplit,  subject  only  to  legislative  con- 
trol. Aitbouiib  Ibey  bavo  bdowd  no  (ucfa  right 
t^  preEcrlpiioa  or  expresa  grant.  Bee  8  Am. 
A  Eog.  Encyclop.  Law,  M,  83,  and  mta. 

Tbe  defendant  mlebt  also  lawfully  narlgate 
those  watFrs  wlib  his  steam-lur,  and  undoubt- 
edly the  riffht  of  navlealion  b  paiamount  Fo 
that  of  flsliing.  But  it  doeSDot  necesaarily  re- 
lull  from  thia  that  Ibe  navigator  may. careleealy 
and  negligenllj  run'hiH  vcMSl  upon  tbe  neta  of 
flsbermen  and  destrov  them,  and  etcape  liabil- 
ity IbeTefnr,  metel;  because  be  did  not  do  so 
maliciously  or  wantonly,  Buch  a  proposition 
shocks  any  proper  senseof  justice.  The  bene- 
fli  wbicb  ibe  navigator  la  entitled  to  claim  by 
reason  of  his  paramount  rlgbi  Is,  we  appre- 
liend,  that,  when  the  two  rifibu  necessarily 
oonflicl,  the  inferior  must  yield  to  tbe  superior 
rlgtit.  But  he  may  not,  by  hisown  negligence, 
nnneceBBarily  force  tbe  two  rights  into  conflict, 
and  then  claim  tbe  benefit  of  the  paramount 
right.  Thus,  he  inay  run  hisvessel  over  a  net 
In  the  nigbt-time  when  he  cannot  see  It,  or  lu 
the  day-Lime  if  be  cannot  avoid  it.  without  In- 
terfering with  the  reasonable  pioseculioo  of  bis 
voyage,  or  be  driven  upon  it  by  siress  of 
veathor,  and  not  be  liable  therefor.  But  If  he 
runs  over  the  net  in  braad  daylight  In  a  calm 
aea,  wheo,  If  he  looks,  be  cannot  fail  to  see  it, 
and  seeing,  might  easily  and  without  prejodice 
to  bis  voyage  avoid  it.  the  rule  would  be  a 
strange  one  which  would  absolve  him  from 
bahility  betaiuse  he  merely  failed  to  look  and 
■ee  tbe  net,  and  was  not,  therefore,  actuated 
by  malice  or  wantonness.  In  support  of  his 
contention,  counsel  for  defendant  cites  Pott  v. 
Jfunn.  4  N.  J.  L.  SI ,  and  Oobb  v.  Bennett,  7S 
Pa.  826;  also  a  statement  of  the  doctrine  of 
those  cases  in  Qould,  Waters,  §  ST.  In  those 
cases  it  appeared  that  tbe  persons  in  charge  of 
the  vessels  knew  tbe  location  of  tbe  nets,  and 
villfullv,  or,  in  other  words,  maliciously  and 
wantonly,  ran  tbeir  vessels  into  them  unneces- 
sarily. Of  course,  the  owners  of  tbe  vessels 
were  held  liable  for  the  dama^  to  the  nets. 
Tbe  princt|>)e  fairly  deducible  from  these  cases 
is,  we  think,  correctly  staled  In  a  head  note  to 
the  fennsylvania  case,  as  follows;  "A  vessel 
may  bold  her  course  in  a  navigable  stream 
wiihoiit  regard  to  a  fisherman's  net.  If  tbe  mas- 
ter act  without  wantonness  or  malice,  and 
does  no  unnecessary  damage."  How  can  it 
reasonably  be  aaid  that  tbe  master  does  no  un- 
necessary damaRe  if  be  runs  bis  vessel  upon  a 
net  and  mfures  it,  when,  by  the  eiercise  of  a 
little  forethought  and  care,  he  could  have 
avoided  doing  so  wlihont  prejudice  to  the  rea- 
sonable prosecution  of  his  voyageT  We  con- 
clude that.  In  the  present  case,  tbe  negligent 
failure  of  the  defendant  and  those  operating 
his  steam-tug  to  see  the  net  and  avoid  it.  when 
tt  could  have  been  avoided  without  detriment 
to  the  prosecution  of  tbe  voya^.  la  a  sufflciant 
basla  for  a  recovery  in  this  action. 

n.  The  proofs  show  that  the  pUIntlffa  were 
taking  flab  from  tbe  pot  wfaeo  the  steamtug 
nn  through  the  net,  but  gave  no  warning, 
«L.a  A. 


other  than  that  given  by  their  presence  there, 
to  those  In  charge  of  the  tug,  that  tbe  net  1^ 
across  Its  path.  It  la  claimed  that  this  was 
contributor  negligence  on  the  part  of  the 
plalatifls,  which  defeats  the  action.  We  can- 
not say  as  matter  of  law  that  it  was  such  neg- 
ligence, vet  the  fact  was  a  proper  one  to  h* 
submiltea  to  tbe  jury  on  tbe  question  of  con- 
tributory negligence,  and  the  Judge  did  so  sub- 
mit It  in  his  charge.  Buttbequestionthejurr 
were  required  to  answer  did  not  fuclude  that 
fact.  It  was  whether  the  plaintiffs  were  guilty 
of  any  negligence  which  contributed  to  the  in- 
jury in  locating  their  net  at  that  place,  and  at 
that  time."  The  question  was  prepared  by, 
and  submitted  at  request  of,  defendant's  coun- 
sel, who  neither  requested  nor  su^rgestcd  that 
anotber  and  broader  question  should  be  auh- 
mitted  on  the  same  subject.  The  court  had 
the  right  to  understand,  and  evidently  did  un- 
derstand, that  the  question  included  everything 
the  defendant  desired  to  have  submitted  on 
the  subject  of  contributory  negligence.  Under 
such  circumstances,  if  the  defendant  can  now 
be  heard  to  allege  the  iDSufflcienc;  of  the  ques- 
tion as  ground  for  a  reversal  of  die  judgment, 
the  right  to  a  special  verdict  may  be  used  as  an 
instrument  of  injustice,  tkhull*  v,  Ghieago, 
M.  it  St.  P.  R  Co.  48  Wis.  876. 

It  must  be  held  that,  on  the  subject  of  oon- 
tributory  negligence,  tbe  defendant  Is  con- 
cluded by  the  answer  to  the  question  thus  sub- 
mitted at  the  request  of  bis  counsel. 

III.  A  clause  in  the  charge  to  tbe  jury  la 
claimed  to  be  erroneous.  All  of  the  men  on 
board  tbe  tug  at  tbe  lime  the  net  was  injured 
were  witnesses  on  the  trial,  and  each  denied 
knowledge  on  his  part  that  the  tu;^  ran  through 
tbe  net.  The  queation  whether  it  did  bo  was 
submitted  to  the  jury.  In  submitting  it  tbe 
court  said;  "Tbe  men  who  were  on  that  tug 
at  tbe  time  have  all  been  witnesses,  and  they 
deny  any  knowledge  of  its  going  through,  and 
it  necessarily  follows,  it  seems  to  me,  that,  if 
the  lu^  did  go  through,  some  of  those  men 
baveeilber  forgotten  the  circumstance,  or  have 
willfully  sworn  falsely  In  reference  to  it."  By 
this  remark  the  judge  expressed  tbe  opinion, 
hypotbetically,  that  if  the  tug  went  Uirough 

duced  tbe  very  rational  conclusion  that,  it  the 
tug  did  go  tliiouah  tbe  net,  these  men  bad 
eiiber  forgotten  £e  fact,  or  falsely  denied 
knowledge  of  IL  It  seemed  to  the  learned 
circuit  judge  quite  incredible  that  tbe  tog 
could  have  been  navigated  thruugli  the  net  in 
broad  daylight,  in  calm,  clear  weather,  and  no 
person  on  tioard  of  her  know  tbe  fact  And 
so  It  seems  to  ua.  Under  the  circumstance!, 
we  are  unable  to  say  that  the  challenged  re- 
mark of  the  judge  was  improper.  But  were  It 
improper,  it  could  not  have  harmed  the  defend- 
ant, for,  notwithstanding  the  hypothetical 
criticism  by  the  judge,  upon  tbe  testimony  of 
the  men  on  Uie  tug,  the  jury  believed  what 
they  said,  and  found  that  ute  tug  ran  through 
the  netwitbont  their  knowledge.  This  renders 
the  alleged  error  Immateri^ 

IV.  Tha  special  verdict  sufflciently  cover* 
all  material  and  controverted  question!  of  fact 
in  the  case.    Hence,  It  was  not  error  to nfuM 
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-of  a  special  verdict 

V.  There  ie,  included  In  the  jn  Igment,  1200 
for  damagefl  to  the  pIsiatiS'H  buaiaetii  refiultiag 
from  the  ioiury  h)  their  net — that  is  to  mj, 
for  loss  of  tue  proflts  of  their  buBioeu  during 
Ihe  time  necesMiily  required  to  restore  thenet. 
The  net  was  never  restored,  and  the  plaintiffs' 
flahinK  In  that  vicitiity  for  the  remainder  of 
the  season  wsa  all  done  with  aDolher  net  located 
about  ooe  lialf  niDe  south  of  the  injured  neL 
The  testimony  tends  to  show  tlial  the  plain- 
tiffs lilted  the  pot  of  their  net  and  took  the 
fish  therefrom  about  every  alternate  day  before 
the  iiijurf ;  that  the  profits  from  each  lift  were 
from  |40  to  |50;  and  that  it  would  have  re- 
quired about  ten  days  to  restore  the  injured 
net,  had  it  been  restored.  There  was  no  other 
leatimoDy  introduced  bearing  upon  the  ques- 
tion of  proflla.  Hence  the  Jur"  necefisarily  as- 
sessed Ihe  damages  U>  plainliSs'  business  on 
the  basis  of  four  or  Ave  lifts  of  flsh,  at  a  proSt 
of  from  |40  lo  |30  each.  There  was  no  testi- 
monv  as  to  whether  the  conditions  of  success- 
ful nshiar  remained  for  ten  days  after  the  In- 
jury as  favorable  as  they  were  imtnediately 
uefore  the  same,— none  to  show  that  the 
weather  contiuued  favorable  during  the  ten 
-days;  that  slorms  did  not  Intervene  lo  inter- 
rupt the  business;  that  the  flsh  continued  to 
TUD  over  (he  same  ground  in  equal  abundance; 
(hat  other  fishermen  operatinK  In  the  vicinity 
were  equally  as  successful  <n  their  business 
after  as  before  the  Injury;  nor  that  the  marliet 
price  of  fish  remained  as  hij^h.  Without  any 
testimony  concerning  these  easontisl  conditions, 
the  jury  must  have  made  their  assessment  of 
'damages  to  plaintiffs'  business  largely  upon 
mere  conje^'ture.  They  roost  have  assumed 
without  proof  that  a  business  proverbially  un- . 
certain  in  results,  depending  for  its  success 
upon  numerous  conditions  which  the  pei-sons 
eogaeed  Ibereio  cannot  control  or  inSuence, 
and  the  presence  or  absence  of  which  at  a 
future  lime  cannot  be  foretold  wllb  any  degree 
'Of  accuracy,  would  have  continued  after  the , 


net  was  Injured  to  be  Just  aa  profitable  m  H 
waa  before  the  injury.  Suclran  aammptJoa, 
under  such  drcumslancea,  is  unwarranted  ia 
Ibe  law,  and  probably  we  ^outd  be  compelled 
to  revena  Ibia  Judgment  for  want  of  aofflcieai 
evldeocfl  to  support  the  asaesaroent  of  dsmagci 
for  profits,  even  though  it  should  be  held  that, 
under  proper  proofs,  the  piaintlSa  might  is- 
cover  prospective  profits.  But  we  are  of  tin 
opinion  that  proepective  proflta  cannoi  properly 
be  awarded  aa  damagee  in  this  case.  Ths 
reason  therefor  has  already  been  suggeMed, 
which  is  that  under  any  stale  of  ibe  testimnoy, 
in  view  of  Ihe  character  and  condiliooK  of  Ibe 
business,  the  Jury  could'  have  ne  sufficient 
basis  toraacertainmg  such  [>rospective  proflia 
At  beat,  the  asseasment  thereof  miiai  oeeet- 
sarilj  rest  largely  upon  conjecture:.  Tbii 
feature  of  the  case  brings  it  within  the  rule  <rf 
Bitrbach  ».  Ooadytar  Rubber  Co.,  64  Wia.  308. 
and  Aadtnttm  v.  Btoana,  73  Wis.  606,  and  the 
cases  cited  in  the  opinions  therein.  In  tbe  lat- 
ter case,  Mr.  Jvttiee  Taylor  baa  polured  out 
the  distinction  between  that  case  and  tbnse  i  ■>! 
in  ttiis  court  iu  which  prospective  prolita  ban 
been  allowed  as  damages.  It  is  unnece-sary 
to  repeat  tbe'dlscuiaion  here.     It  is  someliaiea 

r'te  difficult  to  delermioe  lo  which  of  ifaa 
veclassee  a  given  case  belongs,  and  auch  a 
determinailoD  moat  be  governed  largely  by  the 
special  circumstances  of  each  particular  case. 

The  Jury  asaesaed  tbe  damages  to  the  net  at 
(110.  This  includes  not  only  the  cost  of  re- 
pairing it.  but  also  the  value  of  the  eervices 
of  Ibe  plaintiffs  and  their  servanis  in  resetlinc 
it.  We  conclude  that  the  pluinlilTs  are  eutiilM 
to  recover  no  other  damages,  exi<ept  tlie  vaius 
of  the  use  of  the  net  during  the  lime  they  weta 
necessarily  deprived  of  ila  use,  which  wm 
about  ten  days. 

Thejiidgment  (/  lh4  CiTtuit  Court  ttmt  it 
reveried,  and  the  cause  will  be  remsndeil,  wiih 
dircciioDS  to  award  a  new  trial,  or,  at  the  option 
of  the  plaintiffs,  to  give  Judgment  for  them 
for  (110,  and  interest  thereon  from  the  data  of 
the  verdict,  besides  coeta. 


PENH8YLVAHIA  SUPREME  COtJRT. 


G.  Newton  HOBN,  Appl., . 
Bamuel  MILLER  tt  aL 


ment  br  the  reapeotlve  partla  of  tbe  vatenofa 
Btream  to  which  tbe;  are  severally  eotllJei),  audi 
for  the  mutual  benefit  ol  tbemselvn.  tbetr  bein 
and  Rianteea.  runa  with  tbe  lard  sad  binds  DM 
only  the  contractiiiB  pBrtice.  but  also  their  bdn 
and  BTBnl«ea:  altbouBh  In  aubeequeat  tleedi  of 
the  reapeoUve  premlna  no  mention  la  inaito  tt 
'  or  <£  tiie  ilshia  aonrulns  them- 


Koia.— Barton  rlgM  to  um  of  u 


Baoh  proprietor  la  entitled  to  enjor  tbe  natunl 
fallorchestream.  M'OBimoDt T.WhiCoker, 8 Hawla, 
M;  Brown  v.  Bush.  IS  Pa.  61  r  Oakler  Wile  Mfir.  Co. 
V.  Neeee,  H  Oa.  IW:  Dorman  v.  AmM,  IS  Minn.  161; 
Flumlelghv.  Da<r9oa.aiL.  M4:  Qould.  Waters,  SAS. 

He  mar  make  a  reasonable  use  of  tba  streani 
:pssBlng  br  bla  land  for  puriioses  which  are  not  do- 
meetlo.  Patten  v.  Marden,  U  Wis.  47%  Qould. 
Waters,  p.  Ml 

Tbe  moxln  of  the  law  which  every  riparian  pro- 
«L.  R.  A. 

See  also  38  L.  R.  A.  181. 


prietortsbouiultorespeot  as  retanls  his  rtiM  ta 

Shrewaburr  v.  Smith. 12  Gush.  ISO,  IU;  Ans.  Walot 
and  Watercourses,  Ttta  ed.  I BT,  and  note  U:  Davla  T- 
WlQslDW.  »  He.  £91:  Embref  v.  Owen.  S  Bxoh.  Kl. 
The  law  Is  well  settled  tbat  where  an  aM  Is  dcos 
which  violates  the  right  of  another,  and  which  is 
of  such  a  charaoler  "that  If  It  be  continued  tV  a 
suffloleat  perlcxi  of  time  tbe 
quire  a  rlRht  bj  advetaa  p 
wbnae  rlffhta  are  violated  mar  maintain  an  to 
therefor  without  proof  of  any  oUwr  actual  d 


i8M. 
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-S.  Tuipyi  U  tba  propor  ramedy  flsr 
diTsralon  by  defcndMit  of  tlw  watap  of 

a  BtTMWi  to  the  prejudice  of  the  plalntUTi  rigbt 
u  B  riparian  owaer.  u  flzed  and  detenulned  by 
the  aKTcenient  of  tbe  predeonwon  In  title  of  tbe 
reapecUve  partiea. 
3.  Wbare  Uib  rl«lit  to  tlia  hm  of  tlM 
w»tei«  of  »  stroMm  ftr«  flzod  br  M  eove- 
nknt  between  the  riparian  oimer*.  made  for  the 
beneatolteelr  reapeotlve  helm  or  grantttea.  the 
fact  that  a  nibaequcDt  grantee  te  the  grantee  of  a 
part  oxHy  ol  the  laodi  of  ods  of  tbe  partlca  to 
wbicb  tbe  oovenant  It  applied,  doee  not  Inii  air 
hia  rlghta  under  the  oo  Tenant  ai  a  riparian  owner. 

(October  e,  18«(U 

APPEAL  tif  platntlfl  from  a  Judfnnent  of 
the  Court  of  Common  Plens  for  Bedford 
CouaiT,  entered  In  favor  of  di^fendants  7101 
tbtlanCt  veredicto  In  an  action  brought  to  re- 
cover damages  for  the  diversloD  from  their 
cbaonel  ol  the  waten  of  a  certulu  craeL  Bt- 
verted. 

Tbe  facts  are  stated  In  the  optnlon. 

Memn.  Kerr  A  MoN*.mara  and  John 
M.  Reynolda  for  appellunt. 

Mam.  H»ll  ft  Hail  for  appellees. 

Clark,  J.,  delivered    Uie  opinion  of  the 

Tbia  action  was  bronjj^ht  to  recover  dama^res 
for  the  diversion  of  tbe  water  of  Wills  Crecli, 
from  the  chaDnel  through  which  the  plaintiff 
supplied  (be  wheel  of  bis  grUt-mill,  near 
Hyndman,  in  Bedford  County.  It  appears 
that  the  waters  of  Wills  Creek  divide  nt  a  point 
«bout  a  mile  above  tbe  plaintiff's  lend{wiiclhcr 
from  ariilicial  or  natural  causes  does  not  ap- 
pear), and  thence  proceeds  in  two  channels, 
one  b;  the  plaintiffa  mill,  and  ooe  by  tbe  de- 
fendants' mtti,  10  a  point  a  short  distance  be- 
low both  mills,  where  a  junciion  is  afpiio  ef- 
fected. It  also  appears  that,  in  the  year  1632, 
John  Miller  owned  the  land  now  owned  by  the 


defendant!,  and  alio  the  land  adjoining,  upon 
which  the  alream  divides,  now  owned  by  Jacob 
Evans,  and  thai  Enoch  Cade  was  the  owner  of 
some  forty-lwo  acres  in  two  adjoining  parcels, 
ooe  containlnit  tbirtv -seven  acres,  more  or  leas, 
part  of  tlie  New  Bridgeport  tract,  the  other  , 
Contaiolng  about  nine  acres,  known  as  the 
"Carpenter  Lot," 

The  appellant's  conlentton  is  that  the  extent 
of  bis  right  Is  Bied  by  an  agreement  dated 
July  8,  ISoa,  between  John  Hiller  and  Enoch 
Cade,  who  were  thus  tbe  predeccBBorH  In  title 
to  the  reapectlve  premises  Involved  in  this  con- 
troversy. In  the  year  lBfi2,  an  action  was 
pendlnsiD  tbe  Court  of  Common  Pleasof  Bed- 
ford County  in  which  Enoch  Cade  was  plain- 
tiff, and  John  Milter  defendant.  The  action 
was  broueht  to  recover  damages  for  tbe  diver- 
sion by  Stiller  of  the  water  of  Wills  Creek  to 
his  snw-mill,  on  one  channel  of  tbe  sirran,  to 
the  prejudice  of  Ibe  right  of  Cade,  who  was  I  be 
owner  of  a  milt  slle  on  tbe  other  cbanuel.  Tbe 
matters  in  conlroversy  in  this  suit  were  settled 
according  to  the  terms  of  ihe  agreement  men- 
tiooed.  By  this  agreement  it  is  provided,  in 
substance,  as  follows:  Cade,  "his  heirs,  es- 
eciiiors,  atlministraioni  or  fn^ntees,"  were  con- 
ceited the  right  to  use  and  enjoy  the  "water 
rigiit  or  power"  for  two  wheels,  of  any  capaci- 
ty and  size  he  or  they  mieht  see  proper  to  con- 
struct, OD  either  of  tbe  lots  mentioned  as  be- 
longing to  hira,  "wilbout  let.  hindrance  or 
diversion  by  said  Miller,  his  heirs,  executor*, 
administrators  or  grantees."  When  there  wis 
auy  surplus  water,  "over  and  above  what  may 
be  needed  for  the  full,  free  and  uninierrupted 
enjoyment  of  tbe  two  wheels,"  Milter  was  to 
have  thereof  what  ia  sufflcleot  tor  tbe  full  and 
free  use  of  his  saw-mlil,  "not  requiring,  ueing 
or  diverting  more"  than  was  nrceBBory  for  that 
purpose.  The  rest  of  Ihe  water  of  said  creek 
(and  there  was  to  t)e  no  uunei'essary  waste  of 
the  water  by  either  P^rty)  was  to  be  used  and 
enjoyed  by  C^e.     The  concluding  clause  of 


CtonectW"^  "t  prtodcoa  of  wa  of  water. 
A  deed  ooDveTlng  all  tbe  rights  and  prlvUegea  of 
ndng  the  waiera  of  a  creek,  whloii  the  graotor  has 
ttaerelof  ore  passwsnd  and  baa  rercrved  In  prior  0011- 
Tejaooea,  where  prior  oonveranoei  bad  leserved 
-the  priviliMa  of  taanktiuc  water  op  ttio  oreek,  and 
wheieasubaetiueotooaveTanoeottheeHme  grant- 
«r  rcssTTeil  to  himself  the  privilege  ot  banking 
waterop  the  oreek,  although  be  had  no  land  on 
wblabtherightoouldbeezerotsed.— oonve^  to  the 
«nDtee  la  tbe  dnNnamed  deed  the  prlTllefce  of  us- 
ing Om  waters  of  the  creek  by  erecting  a  dam  aoron 
It.  althouETh  It  should  become  newHsory  to  use  the 
bank  of  the  creek  owned  b;  other  parties  ucder 
the  prior  oonveyanota.  Blalen  v.  Brown,  78  Tex. 
US. 

tloTeaants  are  as  oapable  of  mnnlng  wttb  Incor- 
iponal  hereditaments  as  with  tboee  wbhih  are  oor- 
poteaL  Bally  V. Wells.  SWIlalS;  Sterling  Hydmu- 
Uo  Co.  V.  Winiama.  BS  UL  SSS:  Gould.  WaUra,  101. 

A  oovenant  t)y  whloh  thepraprielors  upon  oppo- 
-elte  Bldea  of  a  stream  agree  for  themselves,  the'- 
heln  and  aaslgna  to  rebuild  a  dam  Is  such  a  dot 
nant.    Undeman  v.  LIndsey,  (i  Pa.  93;  Jamison 
U'Credy,  ft  tracts  A  9.  US. 

A  covenant,  In  a  irrant  of  a  wateroourie,  to  eleor 
■ttand  keep  It  In  repair.  Is  a  oovenant  running  with 
•  UR.A. 


the  land  of  the  grantor  through  whiob  the  wster- 
le  posses.  Holmee  v.  Buckley.  Preo.  In  Ch.  SB, 
.  Oss.  Abr.  Zti  Hone  v.  Aldrloh,  1*  Plok.  MB; 
BroDBon  v.  Coffin,  IDS  Mass.  ITS.  IMi  Van  Rangeclaer 
T.  Head,  Ed  N.  T.  US,  S»;  Woodruff  v.  TranUiD 
Water  Power  Co.  10  N.  J.  Bq.  480;  Carr  v.  LowrTi  K 
Pa.«iT. 

A  reservation  of  the  right  to  use  water  In  a  par- 
ticular manner,  for  the  acoommodatloD  Of  land 
which  remalna  vested  Id  the  grantor,  la  au  bhsIko- 
able  loCercet,  altbougb  the  right  is  reaerved  to  him 
without  words  of  Inberitaoce,  and  without  naming 
his  assigns.  Kennedy  v.  Soovll,  13  Cxina.  817,  K«,  U 
Conn.  fOi  Horse  v.  Aldrl^,  sutiro;  Loudon  v.  Biol»- 
mond.  t  Vem.  *ZU  Preo.  In  Ch.  UB;  Uerrlmaa  *. 
Uuswa  >  Jonee.  Sq.  170. 

All  oovenanta  which  relate  to  land  and  are  for  Its 
beueflt  run  with  It,  anrl  may  be  enfuroed  by  the 
heir  to  whom  tbe  land  desoends,  or  by  each  suooes- 
■iTeanlguse  Into  whi«e  bands  Itmayoomeby  ouu- 
veyanoe  or  asatiinmcnt.  Bharp  v.  Waierbouae.  T 
EL  A  BL  SIK  Howard  Ufg.  Co.  v.  Waier  Lot  Ot.  .IS 
Oa.«89;  Balavla  UfR.  Co.  v.  Newton  Wagoa  Co.  HI 
UL  SaO;  Norman  t.  Wells.  IT  Wend.  IM. 


yCoogle 


the  contract  It  u  follona;  "Bald  Hnier  la  lo 
hsTS  a  flood-gate  erected  at  tbe  mouth  of  hU 
bead-race,  aod  abut  the  aatnedown  tlprbtlfand 
tecurelv  wben  the  snld  creek  doea  not  lumiah 
moie  tuao  enough  for  the  said  two  wheels  of 
said  Cade,  aa  atoressid,  end  also  at  all  tinier 
else  wbeu  he  Is  not 
all  timea  is  not  lo 

said  two  wheels,  as  aforesjiid.  or  the  rest  of 
aaid  naler,  over  aod  above  bh  owe,  belimgiog 
10  said  Cude  aa  aforesaid."  Thcrelsuo  dispute 
as  to  tlie  proper  ranslruction  of  tbisagreemenL 
There  is  do  ambiguity  of  expression,  or  uncer' 
tainlj  of  meaelng,  alleged,  but  tbe  legal  effect 
of  It  is  wliat  Is  moat  !□  liispiile.  It  iscertaiDlj 
clear  that  tbe  suit  pending  in  18S2  was  for  re- 
dress of  injuries  for  an  itivaaion  of  Cade's  right 
as  a  ripariae  owner.  TbeagTecmentwaBmBde 
Id  adjusimpDt  of  Cade's  right  as  duch.  Miller 
bad  no  right,  b;  arifflcial  means,  lo  withdraw 
tbe  water  from  Csde's  use.  He  was  restricted 
In  bis  use  and  enjoyment  of  tbe  water  to  the 
natural  flow,  and  the  fouDdaiiou  of  tbe  action 
was  that  the  nutural  condition  of  the  alream 
bad  been  loterfervd  with.  Tbe  agreement  was 
Tirtualt;  a  tecognltino  of  tbe  superior  claim  of 
Cade,  for  iiis  right  was  distioctl;  recognized 
and  entitled  ti>  a  preference,  and  was  intended 
to  be  protected  under  the  terms  of  tbe  airree- 
ment.  But  tbe  ri)rbt  which  wa9  thus  prott^cled 
was  nevertheless  hia  right  as  a  riparian  owner, 
tbe  extent  of  which,  in  view  of  all  the  facta 
aod  circumslanccB,  was  declaied  and  estiib- 
lished  lielween  tbe  parties,  their  beira,  execu- 
tors, adminlstnitore  and  assigns,  in  tbelermsof 
tbe  contract. 

Tbe  right  to  reasonable  use  of  water  in  Its 
natural  Bow,  without  any  diversinB  of  It  from 
It!  ordinary  channel  bv  artificial  means,  Is  in- 
cidental to  the  ownership  of  the  land  through 
which  il  flows,  and  Ibe  extent  to  which  it  may 
be  uied  and  applied  affects  Ibe  use  aod  coDi>e- 


quent  value  of  tbe  land  llaelf.  These  cov«- 
nanis,  therefore,  relate  b>  the  land  of  the  to- 
spective  parlies,  or  to  tbe  enfoyment  of  th* 
land  vlil;h  they  bad  In  posses^n  in  fee,  and 
were  lo  be  performed  upon  and  In  connecdwi 
with  Its  use  and  enJoymenL  The  present  par- 
ties litigant  have,  in  part  at  leftsi,  tbe  same 
lands  respectively  to  wnich  the  agreement  re- 
lates, also  in  fee.  The  covenants  were  by  Ibe 
covenantors  for  tbe  mutual  beaeOt  of  tbem- 
aelves,  their  beira,  ezecntota,  admlnialralors  or 

S'sutees,  and  the  present  owuets,  holding  iba 
nd  by  conveyance  from  the  covenantors  re- 
Bpectively,  under  tbe  law  of  this  State,  are  in 
privity  ot  estate  with  them  respectively.  There 
was  no  privity  of  estate  between  the  coniract- 
ing  parties,  but  tbe  covenanla,  being  in  adjust- 
ment of  their  respective  rights  to  tbe  use  of  tiM 
water  of  Wills  Creek,  must  be  construed  as  a 
mutual  benefit  to,  and  cot  as  a  burden  upon, 
the  lands  of  either.  We  are  of  opinion,  there- 
fore, that  the  covenants  in  question  run  willi 
tbe  land,  and  define  the  rigbU  not  only  of  tbe 
pettica  thereto,  but  of  their  respective  belrs  and 
assigns.  To  the  general  rule  Ibat  between  lh» 
covenanlor  and  covenantee  tbeie  must  be  such 
privily  of  estate  aa  would  formerly  have  given 
rise  to  the  rule  of  tenure,  there  are  in  this 
State,  and  perhaps  in  some  of  tbe  olber  Stale*, 
we  11 -recognized  ezccptlona.  Covenants  capa- 
ble of  running  with  an  assignment  of  a  present 
estate  in  land  may,  it  seems,  have  that  capaci- 
ty in  certain  cases,  although  no  estate  passes 
t>plween  tbe  covenantor  and  covenantee  at  the 
time  of  covenant  made.  The  oblipation  of 
coniraclsis,  in  general,  limited  to  tlie  parlies 
makln;;  them.  Where  privily  of  contract  b 
dispensed  with,  there  mual  ordinarily  be  privi- 

a  of  estate;  but  justice  someCimeseven  requires 
at  the  risbt  to  enjoy  auch  coDlracta  should 
extend  to  all  who  have  a  beneficial  interest  In 
their  fulfillment,  not  to  impose  a  burden  upon 


Buob  an  extent  as  to  appreciably  or  matartally  lessen 
thestream.   New  fork  Bubber  Co.  v.  Bother;  iBup. 

at.)  8E  ti.  r.  B.  K.  SOG. 

The  right  to  dlrcrt  water  of  a  stream  does  not 
Inoludetbe  rtglit  to  lower  the  outlet  of  affreat  nat- 
ural pond  or  lakE",  and  lower  the  nirlice  of  the 
water.  Femald  v.  Kaoi  Woolen  Oo.  7  L.  B.  A.  US, 
a)Me.l8. 

A  riparian  proprietor  of  land  bordering  upon  a 
Tunn Ins  stream  lias  a  rlR-btto  the  flow  of  iuwaten 
a*  a  natural  Incident  Cc  bis  estate,  and  the;  ounnijt 
be  lawfully  diverted  agalaat  his  consent.  Sburr  v. 
Beok.  1S3  U.  B.  Ul,  as  L.  cd.  T6L 

The  rlg-ht  to  divert  or  changretbeoouraeof  tbe 
•beam  Itself  so  aa  to  turn  It  away  from  a  lower 
pronrletor  li  unlawful,  while  the  right  to  take  water 
from  a  stream  may  be  eierctoed  to  a  reasonable  ex- 
tent. Elliott  V.  Fllohbur^  R.Co.  10  Cush.  IBI;  Du- 
mont  r.  Kellog-g.  26  Hlch.  43>.  Wadsworth  v.  TUIot- 
aoD,  IB  Conn.  WO;  Harbcall  r.  Sill.  12  Pa.  £48;  Ooalter 
T.  Hunter,  4  Etaod.  68;  Webb  v.  Portland  Mfg.  Co.  8 
8uDin.l88:  Oould.  Waters  and  Watercourses.  BSa 

When  the  wrong  coQSlsta  lo  turning  the  water 
where  It  would  not  naturally  flow,  tbe  source  of 
the  water  la  Immsterlal.  If  damage  resulta.  Tlllot- 
Bon  V.  Bmltb.  IB  N.  H.  SO;  Buti  v.  Ihrle,  1  Rawle,  SlSi 
Shaw  V.  Cummlikey,  1  PloLTO;  Tutblll  v.Scou,  ti 
Vt.  Bafc  Doud  V.  OuLhrte,  U  DL  App.  IM. 

One  Is  liable  for  dlvertlDg  water  alone  or  Jointly 

'th  0then5,uiidBra  lesiie  from  third  persons,  or  for 
'■        ■       byol 


A  manuteoturer  baa  no  right  tji  divert  the  weteia 
of  a  Btream  and  dtscharge  tbem  Into  a  different 
QhanneU  without  the  oonsenl  of  the  lower  pro- 
prietors oo  the  stream,  however  beneficial  his  en  ter* 
prise  may  be  to  Che  publlo-    Tbe  neceeSltlM  of  hit 

rights  Id  a  thing  which  belongs  to  botb.    Welai  r. 
OiegOD  L  A  B.  Co.  U  Or.  486. 

Damaget  rscoiwraUs/cirdtwntonaf  wolarqfrirgaak 

An  action  OD  the  case  Ilea  lor  any  wrongful  iH- 
veralon  or  obstruotlon  to  the  Injury  of  a  npaiian 
proprietor.  Wright  V.  Boward,  1  81m.  A  Stu.  1(0; 
Mason  v.  BUI,  8  Bam.  &  Ad.  301,  A  Barn,  ft  Ad.  T; 
8  Kent,  Com.  44S;  Martin  v.  DIgelow,  K  Alk.  {Vtt 
ISl;  Qould,  Waters  and  Wateroouraea,eaT.Ii88. 

Compenaatory  damagea  only  can  be  reoovered 
tor  a  wrongful  diversion  of  aurfaoe  irater  by  a  land- 
owner aoaa  to  make  It  flow  upon  the  laodsof  an- 
other.   Wedd^v.IIapner(Ind.)HByia,I880. 

Damages  to  thedate  Ot  the  writ  ooly  are  recover- 
able for  diverting  water  from  lie  natural  ooun^ 
WUllanis  v.Ctamden  ft  R.  Water  Co.  S  Kew  Eng.  Eteik 
S52,TSHe.ML  SaeDorltyv,  Dunning.  8  Kew  Bog. 
Bop.  41,  78  Ue.  SSL 

Blparlan  rights.  See  notes  to  Ulbrloht  v.  Bufab 
Water  Co.  lAla.}  4  L.  R.  A.  GT8:  Whllney  v.  WheelB 
Cotton  Mills  (Mass.)  T  I..  R.  A.  B13. 

Diversion  of  water  of  streams.  Bee  aame  lausfc 
and  noK  to  Helnca  v.  Hall  (Or.)  8  L.  B.  A.  OOt;  Hoik 
Tison  V.  Coleman  lAla.)  S  I.  B.  A.  SSL 


HOKH   T.  MUiIiBH. 


«U 


1  iTDonot  u>d  fanioceiit  tbtrd  penon,  ^ut  t 
.jable  purchaKia  of  land  to  Avail  themaeWc 
of  the  beoeflt  lo  which  they  ue  in  Rustic 

"■'-"     "*■-  '"■  -icier  -'  -  -' 

upoi 

agreeDMDt  of  which  it  is  a  p^r^  and,  where  the 
benefit  and  the  tnuden  are  to  inseparably  con- 
cected  that  each  iBDecesaary  to  Uie  existence  of 
tbe  utber,  both  muat  go  together.  The  liability 
to  the  burdenwill  bea  oeceiBuylDcideDtlothe 
right  (o  the  tieneflL  See  n^  to  ^ne«r'(  Cati, 
1  Bnlth,  Lead.  Cu.  pL  1,  p.171.  IlwaaupoD 
this  ground  Ibat,  In  Ooianan  r,  Cotaman,  19 
Pa.  luO,  a  coTenant  entered  Into  by  the  owners 
of  the  estate  that  a  part  ooly  should  t>e  divided, 
and  a  pari  "remain  (oirather  and  undivided  as 
a  tenancy  In  common,  was  held  to  run  with 
**^e  land,  and  to  bind  not  only  tbe  contracting 
_  irtiea,  bat  "  *   '  '"       "    - '  — -     ■■■ ^      -^ 

not  named    _..___   _  .  . 

constitute  a  bar  to  an  action  of  partition  upon 
the  perl  undivided  lostitoled  1^  tbe  heirs  at 
Uw  of  one  of  tbe  parties.  Although  there  was 
not.  In  any  proper  sense,  as  to  the  undivided 
tolne  hills',  a  privity  of  estate  between  the 


mutual  benefit  and  advantage 
fadd  to  run  with  tbe  land. 

In  CoTT  T.  Xmmv,  37  Pa.  2B7,  then  was  a 
grant  of  tbe  mere  easement, — the  riftbt  to  cut 
•nd  keep  up  a  taQ-race  tlirougb  Cart's  land  for 
ttie  beneSt  of  the  adjoining  lands  of  Lowry,  to 
which  was  anoezed  a  covenant  of  Lowrv,  his 
hriia  aad  assigns,  to  keep  the  race  timbered, 
planked  and  covered  witb  earth,  and  to  be  held 
lor  damages,  etc.  The  burden  Imposed  was 
necessarily  Incident  to  tbe  enjoyment  of  the 
benedt,  and  It  was  held  that  the  contract  de- 
fined the  duUee  which  ought  to  be  performed 
l^  whoever  ahould  be  the  owner  of  the  mill  for 
the  beneflt  of  which  the  easement  was  created. 
"We  cannot  presume,"  says  Mr.  JvtHet  Low- 
rie,  "that  he  [Lowry]  iuteniled  to  bind  his  per- 
sonal representatives  to  such  duties.  In  the 
natural  order  of  sfTalrs,  tbey  accompany  the 
ownership  of  tbe  propertyto  which  ibey  relate, 
«nd  therefote  In  tbe  present  case  ougDt  to  be 
performed  by  tbe  heirs  or  assigns  of  Dowry,  if 
they  claims  under  the  title  then  acquired  by 
blm.  Tiie  relation  between  Carr  and  Lowry 
4m  wblcb  the  duty  depends  was  dissolved  by 
Lowry's  death.  If  not  before,  and  his  adminis- 
tratrix can  be  charged  to  answer  only  for  a 
breach  In  bis  lifetime."  6o  also  in  ZAndeman 
▼.  lAndtey,  69  Pa.  98,  owners  on  opposite  sides 
«f  the  CoDodoquinet  Creek  agre^  Jnintlv  to 
erect  a  dam,  each  to  have  tbe  use  of  half  the 
water,  with  a  covenant  for  themselves,  their 
belts  and  assigns,  to  repair  and  rebuild;  and 
this  covenant  was  held  to  run  with  the  land, 
the  dam  having  been  constructed  for  the  mu- 
tual beneflt  and  advantage  of  tbe  parlies,  with 


dharswood,  "they  enter  tnlo  an  agreement  to 
erect  such  a  dam,  with  a  covenant  for  Ihem- 
Mlvea,  their  heirs  and  assigns,  to  repair,  or  re- 
build it.  If  necessary,  It  is  not  a  petsonal  cove- 
nant merely,  but  runs  with  the  lands  of  the 
4L.R.A. 


respective  proprietors,  andtbesUpulatlonacni^ 
tained  in  sudi  agreement  In  respect  to  the 
enjoyment  of  tbe  waler-poner  created  by  the 
dam  lorm  the  basis  of  their  respective  rights. 
It  is  sufficient  to  refer  lo  JamUon  v.  iCVredg, 
G  Watts  &  8. 129,  as  a  case  entirely  parallel,  It 
not  In  point.  If  tbe  Instrunient  contain  the 
grant  Ot  an  easement  or  privilege  to  either  par- 
ty in  tbe  land  or  the  water,  against  such  a  grant 
toere  Is  no  Statute  of  LlmitalioDS  without  act- 
ual, hostile  and  adverse  possession,  and  cer- 
tainly no  prescription  or  presumptlou  from 
..^    Nothing  less  than  ao  absolute 


the  rights  of  the  parties  thereto,  and  of  their 
heirs  and  asrigns.  It  Is  of  no  consequence  Ibat 
in  tbe  deeds  constituting  tbe  chain  of  title  from 
Cade  to  Horn  no  mention  of  this  agreement  is 
made,  or  of  tbe  rights  accruing  therefrom, 
Tbe  right  passes  as  appurtenant  to  tbe  land. 
As  tbe  assignee  of  the  land  from  Cade  In  fee, 
Horn  has  a  right  to  enjoy  the  beneflt  of  the 
contract  which  runs  with  It.  This  action  is 
IrGspaBS  upon  the  case,  for  diversion  of  the 
water  to  the  prejudice  of  the  plalnUfTs  rights 
as  a  riparian  owner,  which.  In  view  of  tbe  al- 
leged previous  artlfldal  diversion  of  the  watera 
Of  the  elreom,  were  fixed  and  determined  by 
tbe  agreement  of   1853,      Trespass  was  the 

firoper  icmedy.  The  agreemeut  of  18513  eetab- 
Ished  the  rights  of  tbe  parties,  and  the  cuve- 
nanta  were  to  that  effect  merely.  The  agree- 
ment was  equivalent  to  a  grant.  Whatever 
may  be  conveyed  by  grant  may  be  secured  by 
covenant  in  this  form.  No  one  has  ever  sup- 
posed before,  as  was  said  In  lAiideman  v.  Lind- 
teg,  lupra,  that  upon  a  grant  by  deed  of  an 
easement  or  privilege  upon  land,  or  land  cov- 
ered by  water,  of  one  man  to  another,  tbe 
remedy  for  disturbance  of  such  easement  at 
privilege  was  an  action  of  covenant  upon  the 
deed.  Take  a  common  case  of  a  grant  or  rm- 
ervaMon  of  a  right  of  way.  Surely  an  action 
on  the  case  may  be  maintained  by  the  grantee 
for  the  obstruction  of  It,  as  well  against  tbe 
grantor  and  those  claiming  nnder  him  aa 
against  strangers.  The  booEu  are  full  of  such 
cases,  Id  which  noauch  point  wsa  made^cltlng 
Walton  V.  BioTtn,  1  Berg.  &  R.  227;  Kirkham 
V.  8/utrp,  1  Whart.  838;  Jamiion  v.  M'Oredy, 
6  Watts  &  6.  129;  Van  Meter  v.  Hankinton, 
e  Whort.  807;  £&n«r  T.  Bticktv,  19  Fa. 
19. 

It  Is  true  thst  Horn  Is  tbe  assignee  of  part 
only  of  the  (orty-Ioor  acres  held  by  Cade,  to 
which  this  covenant  Is  applied,  but  bis  rights 


Ibis.    _ 

bis  mill  others  avail  themselves  of  Its  power, 
we  cannot  see  bow  this  can  aSect  Miller.  But 
BOft  eonttat  that  any  other  wheel  will  be 
placed  on  any  other  part  of  Cade's  tract.  One 
thine  Is  certain, — that  the  mere  apprehension 
of  this  cannot  excuse  Miller  for  diverting  tbe 
water  of  the  stream,  in  violation  oF  tbe  con- 
tract. It  will  be  time  enough  to  provide  for 
this  contingency  when  it  happens.  We  are  of 
the  opinion  that  the  learned  judge  of  tbe  court 


•u 


Pkhintltaiiu  Bdtrei 


below  nred  In  entnlDK  litdgmeot  for  ihe  de- 
fernlant  mm  tManU  ttrtdicte. 

TKt  j^idgmeni  u  thrrefort  reterted,  and  jvdg- 
mtntUnmBmiUrtdonOuterditlfoTtiit^in- 
tifffortSX. 

George  8.  VEON 
Patrick  CREATON,  Appt. 

1.  Under  tha  Aet  of  Hay  8.  lB54.wIdeb 
MiitlutrUa*  mny<m«  Mg:rt«T«d  to  re- 
eovor  i«n— 'g*^,  Msliwra penon  furnlshljaic 
lDtoil«tiiiBdiiDkBh)*iiotberwbenlDtozloaMd, 
for  Injur;  to  penon  or  property,  tbs  tRther  of  a 
aontwratr-flYeraartofage,  between 
tbaioD  Dofan)il;>«latloanibaiMB,  boot  a  persoa 
amtrtoved  wiLhIa  Um  meanlnc  of  tliat  Aot.  ao  aa 
to  t>e  eotlttod  to  reooTST  for  nonera  TOluntarilr 
azpeaded  by  him  tor  medical  attendance.  Dim- 
Ins.  eta.,  of  bla  aon  durlDg  Uie  llUien  of  the  aon, 

tTonlnJurleaauitalnedbrhllllboiB  ~         

nor  to'hlm  when  iDtozkaied. 

S,  Th«  fkUhmr  oMUMt  reooww  In  rach 
MMM  br  reaaoB  of  bla  ooDtlnvent  UaMUt;  for  hia 
aon'aaupportunilertbePoorLBWBonaooouDt  of  ' 
■uoh  loJurM,  ttaeicbelDB  no  oertalotr  ttantauih 
b-vMlltr  win  ever  attaob.    ~ 


(NoveiDber  8,  UKU 


Conntr,  In  faror  of  plslnliff  la  a  mtt  bnnixU 
to  recover  monejE  paid  b^blm,  forhlaaon,  for 
medical  attendance,  etc.,  durinfr  tbe  lUDeaa  of 
tbe  aon  from  injuries  received  by  tbe  nle  of 
Intoilcftlinf;  drinks  to  bim  wblle  drunk,  againat 
the  proTislona  of  ibe  Act  of  May  8, 1854.    &■ 

The  tacts  are  fully  stated  fn  tbe  opinion. 
Metir*.  Dniin  A  Onjmlfhaol  and  S.  B. 

Mwerai  for  appellant: 

A  fallieria  not  enlUled  to  Bostaln  a  «nit  for 
dsmasea  tor  injury  lo  an  adult  cbild,  anlca 
tbe  relation  of  master  and  aerrant  exists. 

Penntf/ltania  R.  Ca.  t.  Adanu.  &6  Pa.  501; 
Ftnntylvania  R.  Co.  t.  Bantom,  H  Pa.  497. 

A  man  Is  «ut  jvrit  aa  soon  as  be  arrivee  at 
tbe  age  of  twenty-one,  and  be  can  sue  for  aD 
damsKes  arising  from  bU  Injury,  the  pain, 
money  paid  for  medical  and  nurse  attention, 
board,  etc 

OUreland  AP.  R.  Oa.  t.  Bowan,  M  F&.  400; 
S  Addison,  Torts,  g  880. 

This  plantlff  cannot  sue  br  reason  of  a  rela- 
tion of  master  and  servant,  oecaose  that  rela- 
tion wna  dissolved  when  tbe  son  was  twenty- 
one  years  old.    Neither  can  he  recover  by  t\ 


Tbe  La.  of  18M  Is  out  of  the  a.      ..  _ 
men  law  andabouldbestrlctly  construed. 

MeMullin  v.  MeOreary.  MPa,  280. 

Tbe  famllv  relation  onlv  cornea  to  the  relief 
of  a  plaintiff  when  the  iojury  canaea  death. 


IHim.— Lfvuor  XoKM  pf  Pmrut/lvanla  eotufrucd. 

The  Am  of  ISdS,  1 3L  directing  llnca  for  tbe  un- 
lawful «le  of  liquor  to  be  paid  to  tbe  Draper  sobool 
dbtiiaC.  Is  not  repealed  br  tbe  Acta  of  lEM  and  IWT, 
Dor  b;  I IH  of  the  Judldar;  article  of  tbe  Oonailtu- 
tionoflffn    Com.  V.  MoQulrk,  78  Pa.  E9& 

Tbe  speofal  Aot  of  Feb.  SO,  IfStlT.  repenting  so  much 
of  tbe  statute  aa  authortced  tbe  treasurer  of  Wash- 
ington County  to  grant  ■  Uoense  to  vend  Intoxicat- 
ing llquoi*  b;  the  quart.  Is  Inoperative,  because  at 
that  time  the  AM  of  1861  bad  alrcedr  repealed  tbe 
statute  rclatlng  to  a  tteasurer's  license,  and  rested 
tie  power  of  lloenses  In  the  court  of  quarter  ses- 
Hoiis.     Reed-s  App.  4  Cent.  Rep.  Me,  114  Pa.  4K. 

Tbe  Local  Option  Law  orlHT&andSupplementof 
IBS,  repealed  the  right  to  giant  a  brewer's  Uoense 
under  former  Uwi,  Including  tbe  Act  of  1SB8,  as  to 
sales  lnBlBlra)untr.eta.RBuDbv.Com.?BPa.4D0. 

B;  tbe  Bupplement  of  lOTB.a  county  treamirer  la 
prohibited  from  Issuing  a  liquor  license  when  the 
Local  Option  lAw  la  operative  and  a  distiller  cao- 
Dot  Justify  a  sale  under  such  a  lloenae.  Com.  v, 
Mueller,  •81  Pa.  UT. 

The  Uileof  the  PenniTlvanla  Act  of  Maris,  IBST, 
entitled  "An  Act  to  Beatmln  and  Regulate  tbe  Bale 
of  Vinous  and  Spirituous,  Malt  and  Brewed  Liq- 
uors," Is  suffldently  oomprehenslTe  to  Include  a 
general  prohibition  of  all  sales  without  a  license. 
Com.  T.  Swcllzer.  US  Pa.  044:  Com,  v.  Baugbman, 
Id.  «ei;  Com.  v.  Bbults,  Id.  Wl. 

Tboprovlslonof  this  Aot  making  It  unlawful  "for 
anr  person,  with  or  without  Uccnae,  to  furnish,  br 
sale,  gift  or  otherwise,  to  any  person  any  spirituous, 
vinous,  malt  or  brewed  llguora,"  on  any  elcotton 
day  or  on  Sunday,  or  at  any  time  lo  any  minor,  or 
person  of  known  intemperate  habits,  or  persona 
visibly  affected  by  Intoilciitlng  drink.  Is  not  oon- 
flned  to  deslen.  but  Is  directed  agslcst  any  penon. 
Altenbuig  V.  Com.  4  L.  R.  A.  MS,  l»  Fa.  flOI; 

Jtprobiblta  the  sale  oT  lntozlcWlii(  Uqoota  ODiy 
»Ii.K.  A. 


r  OS  they  are  tncludeil  In  tbedeacrlptlon,  "vin- 
ous, splrltuouB,  malt  and  Inrewed  llquora,  and  varV 
onsadmiiturHH  thereof,"  Oom- v.  Beyburg,  9  L.  H. 
A.  US,  VZ  Pa.  fsa. 

"  ether  older  is  vfatons  or  splrltuoiB  la  nota 
question  of  law  to  In  decided  by  the  oourt,  bat  at 
to  be  determined  ttythejury-  Com.  v-  Bay- 
burg,  supm. 

It  repeals  local  laws  flxlnga  license  rata  lees  than 
mvlded  therein,  and  It  repoUs  the  Act  of  A  pril  tl. 
1871  which  applied  onlv  to  AUorbeny  County,  and 
thereby  revives  Id  that  county  the  Act  of  Februarv 
S8.ie66,  Com-v,McCandleB8(Pa.H0Cent.Kep.7BBr 
Durr  V.  Com.  iPo.)  11  Cent.  Rep.  ISl. 

Bo  the  Act  of  February  Id,  IWS,  protalbldng  the 
sale  of  Intoxicating  Uquors  on  fiun^iy.  Is  repealed, 
'  r  as  Allegheny  County  la  oonoeraeA.  Cool  *. 
Oedlkob.  101  Pa.  SBL 

A  penon  Hcenaed  to  aell  liquor,  nnder  the  Penn> 
sylvanla  Iaw  of  Hay  8, 1851,  la  not  exempt  froni  the 
operation  of  tbe  Aet  of  Hay  U.  IW.  Cool  v.  0d- 
lera  (Fa.)  Oct  9. 1888. 

nnder  the  Pennsylvania  Act  of  Hay  »,  UR.  tha 
power  of  tbe  oourt  Of  quarter-aeeplona  to  grant  ap- 
ptlcatloDS  tor  lloensea  to  sell  Intozloatlng  llquois  la 
discretionary.    Rs  Knarr,  UT  Pa.  864. 

Tbe  oourt  of  quarter-senloiB  alone  haa  power  t» 
grant  a  license  to  a  distiller  to  sell  bis  produola  by 
the  gallon,  and  the  fact  that  be  has  taken  out  a  U- 
oense  from  the  oounty  treasurer  1)  no  pTOteotlon. 
Com.  V.  Bweltzer.  US  Pa.  Mt;  OooL  r.  Baugbman, 
Id.  esi;  Com.  T.  Sbidtx.  Id.  «L 

Ills  dlscretiooary  with  the  courts  of  quar1ar-asB> 
slons.  In  localities  not  governed  by  special  statute, 
as  to  wbether  they  will  grant  or  refuse  a  wbolewie 
llquoriloensetoadlstlller.  Com.  v.  Wilson,  U7 Pa. 
iO. 

Ueen^ng  sols  of  Kguort. 

On  at)pltcatlon  tor  a  Uoense  tbe  oonrt  oannot, 
without  remonstranoe.  proceed  to  oonaldar  tba 


See  alao  10  L.  S.  A. 


;   ]]  L.   R.  A.  446;  43  L.  R.  A.  14S. 


VxoH  T.  Crkatok. 


8» 


Finnvivania  RO».r.  Atamt.  SS  Pa.  490; 
Ftnatyltania  R  Co.  t.  EeUgr.^lPi,  800. 
Mr.  J,  H.  Oa^«r  for  appellee. 


n  tbe  detennlnAtioaof  thequeslioiuof  l>w 

iDvolnd.  M7T0D  H.  T«oti.  tbe  platntlS't  md, 
Id  company  wlUi  one  ShaiiDOD,  and  a  joana 
womaa  named  Isabel  Silver,  on  the  eTenlDg  of 
July  B,  1889.  took  tbe  train  on  the  A.11egfaeiir 
Valley  Railroad  at  FrankUn,  and  arrived  at 
Emlenlon  about  1  o'clock  on  the  eveulDc  of  the 
KBme  doy.  Tbey  neot  from  the  depot  directly 
to  tbe  bolelof  Patrick  Creaton.  the  defendant.  > 
It  was  alleged  at  the  trial  tbat  they  bad  been 
(IrlnUnglDtoxlcatiDgUquoraatFranklin;  tbat 
tbey  bad  wbihky  with  tbem  and  tbat,  wben 
tbey  came  to  tbe  defendant's  hotel  Id  Emlentoo, 
Teon  nag  drunk,  or  Intoxicated,  tosDch  an  ex- 
ICDt  that  his  ooDdltion  was  obvlouB  and  iippar- 
flDt  to  all  who  Mw  blm:  tbat  Veon  nnd  Blian- 
noD  remained  for  aeveral  hotira  at  the  hotel,  and 
durioE  tbelr  stay  there,  and  while  Veon  was  in 
tbia  drunken  state,  tbe  defendant  fumUhed 
himlDtoxlcatlngdrinks,  both  beer  and  wbiskj, 
and  flnallv,  about  10  or  11  o'clock,  ordered  blm 
firan  tbe  noDse.  Aboat  11  o'clock  of  tbe  same 
nigbt,  Veon,  in  company  with  Sbannoa,  after 
leaving  Ihe  hotel,  got  upon  the  tracks  of  tbe 
Allegheny  Vallev  Railroad,  and  was  struck  by 
tbe  northbound  passenger  train  a  few  yards 
distant  from  the  hotel.  Sbannon  was  killed, 
and  Veon  so  injured  as  to  necessitate  tbe  am- 
putation of  ODe  leg,  and  part  of  the  fool  of  the 
other  leg.    Htafather,  the  plainlifl,  toot  charge 


surgical  and  medical  Bid,  and  afrerwania  m- 
moved  him  to  his  own  home,  where  he  wa» 
nursed  and  cared  for  until  his  wounds  wera 
healed.  Tbe  father  thereupon  brought  this 
suit,  alleging  that  be  Is  ag);rieTed  by  the  act  of 


icaling  liquors  to  the  plain  tiff's  sc 
in  a  state  of  visible  iDtoiicalion,  and  that  by 
reason  thereof  tbe  peraonal  injunea  to  the  son 
were  austaiued  whlcbaresetupby  tbepUlntlll 
as  tbe  ground  of  his  recovery  in  Ibis  case.  Tba 
Act  of  May  8,  IBM  (Pub.  Laws,  663),  Id  tlia 
flrataectioDtprovidea  tbat  "tbe  willful  fumlsb- 
Ing  otlotOZicatlDgdrinka,  ssabevcrage,  to  any 
peraon,  when  drunk  or  intoxicated,  shall  be 
deemed  a  mlidemeanor,  punlabahle,"  etc. ;  and, 
in  tbe  third  section,  as  follows:  "  Any  person 
fuTotsblng  Intoxicating  drinka  to  any  other 
person,  in  violation  of  any  eiUtlng  law,  or  of 
the  provisions  of  this  Act,  shall  be  held  dvillj 
Testx>nslbte  for  any  injury  to  person  oir  prop- 
erty, in  consequence  of  such  lurnisblng,  and 
anyone  ag^eved  may  recover  full  damafces 


8.  Veon.  tbe  plaintitf,  who  is  the  father  of 
HyroD  H.  Veon,  Isaperson  "aggrieved,"  oria 
a  person  who  has  sustalDed  an  Injuryto  person 
or  property,  in  consequence  of  tiie  defendant's 
criminal  act,  within  IbemeaalDgoftblasectioi) 


quMtlon  whether  Uw  applicant  la  a  Ot  person,  but 
mu*t  gian  t  tbe  Uoenae  unlaas  other  peno  as  queaUon 
tbe  applicant's  OtiMB.  Be  Proepeot  ttewlnff  On, 
in  Pa.  t»  Be  PoUard,  UT  Fa.  (OT. 

Wbera  an  application  tor  a  mandamna  was  made 
to  oompel  (he  taaneof  a  Iloense  to  sell  liquor,  under 
the  FenDSylvaota  Act  ot  Haj  IS,  UR,  the  insod*> 
mils  wu  refuaeal,  altbougb  It  was  allaced  (bat  tbe 
court  had  whoUy  n^leoted  to  eierolss  the  dtaora- 
tlon  vnled  la  It  l)]r  the  law,  but  had  oonoladed  to 
frmnt  no  lioenaes.  on  tbe  tcround  that  tliere  was  an 
aaKregtte  prepcaideranoe  of  remonstraoMa  over 
tbe  petlUoD  In  reapeet  to  tbe  Issue  of  sueh  Iloeaaea. 
Sc  KliWa  Appboatlon  (Pa.)  ffi  W.  N.  a  UK 


petltJon  Is  not  si 

lloeoae,wbeie  tlie  applloant  la  a  ■ 

babKs  and  sood  moni  chan  ' 

hotel  DeoeaaaiT  for  publlo  ai 

obarse  or  complaint  baa  e' 

TloUtloD  of  lav  br  blm,  althouKb  be  hi 


IB  beeall- 
onmd  previouil/.  Be  Spairow  (P^  a  W.  N.  O. 


An  applkant  whose  moral  obaracter 
bj  remonnianoMi  and  who  decllnea  to  appear  In 
peraon  wheo  ordered  to  do  ao  by  the  court  tor  par- 
poaes  of  ezaratnatlon,  la  piopeilr  punished  br  de- 
nial of  hie  appUoatioa.  Be  Wbeelin.  IM  Pa.  OH. 

In  rrantlng  a  Uoensa,  the  OommoDwealtta  does 
not  exempt  tbellcenBeetromtheprovlalonBotBub- 
aaquent  lawa  regulating  the  sale  ot  Intoxicating 
ttquon.   Com.  v.  Selleis.  tiO  Pa-  32. 

Pa.  Act  April  fl,  Uaa,  I  a.  prohlbltlna  the  Issuing 
of  Uoansea  in  oertala  borougha.  prescribing  tbe 
puntahment  tor  a  violation  of  the  Aot,  beloir  un- 
constitutional becauae  the  subjeot  Is  not  clearlr 
azpreaaed  In  the  title,  a  person  who  had  no  Uoenae 
violaUnc  the  Aot  br  salllaa  U<]u<»  io  one  of  tbe 
«L.aA. 


boroughs  Is  amenable  to  tbe  General  Law  of  18ST, 
preaoriblngthe  punishment  for  KlUng-wlcbout  • 
hoenae.    Oom.  v.  Franls,  US  Pa.  889. 

An  employ^  In  selling  Uquoia  ta  not  protected  br 
hlB  employer's  Ileeoae,  where  the  employer  would 
not  be  protected.    Com.  v,  Bolstine,  ISSPa.  Ssr, 
Xiteenas  bond  emetal 

Ilia  approval  ot  ■  liquor-dealer^  bond,  from 
wblcb  tbe  name  of  one  ot  the  suretiea  has  been 
enaed,  apparently  after  quallllcaUoa  br  the  aure- 
tieB,ia  dlaoreUonary  with  tbeoonrt.  Com.  v.  Wll- 
■on.mPa.HS. 

When  a  person,  onbelmrlleensadtokeepan  tnn. 
Hied  bts  bond  with  suretleeaDdwarrantDf  attorney 
looefifeaa  Judgment,  conditioned  to  par  all  tinea 
and  penalUea  Impmed  on  blm,  Judgment  may  be 
eptered  thereon  for  tbe  full  amount  of  the  pi 


laid  In 


r,  for  a 


poeed  by   the   quBner-qeaslons  for  Illegal  gale  < 
liquors  on  Sunday.    Brown  v.  Com.  (Pa.1  I  Cent. 
Bep.UO. 

In  an  action  to  teoover  .flnca  imposed  for  lileftal 
nUe  of  liquor,  brought  on  a  Uoenae  txiod.  a  ~  ~ 
vlt  Ot  defense  that  the  action  was  no 
within  six  montha  cf  tbe  alloged  vloli 
feodant  compHed  wiUi  the  alternative  of  the  sen- 
tence and  had  undergone  imprisonment  and  tnere- 
by  sattafied  the  aenteooe;  and  that  no  Judgment. 
IrttbiD  tbe  meanhig  ot  tbe  Act,  bad  been  recovered 
against  sueb defendant;  and  thnttbesuTeti«nera- 
not  liable  tor  the  Bne  imposed  on  tbe  prinolpal  for 
the  lU^al  sale,  except  when  sold  In  his  licensed 
tnislncss,— disoloaos  no  legal  defense,  and  Judgment 
la  properly  ordered  Bgalon  the  prlncipnl  and  lure- 
tJes.    Bteblev.  Com.(Pa.l&Cent.Kep.  ^54. 

Iliat  tbe  principal  In  a  bond  has  satlaOed  tbe  flnea- 
brsubmlttingto  an  Imprisonment  la  no  rnaann  foa 
the  discharge  of  the  suretiea.   IbUt. 


grieved"  must  Decessanlj  be  one  who  Las 
suffered  "an  injury  to  peraoD  or  properly," 
The  term  "  property"  has  DOl  beeo  conalrued 
In  )tB  Birirt  or  literal  seDse,  howeTer;  it  hu  beeo 
beld  to  embrace  the  pecuniary  Interest  which  a, 
vlfe  has  ID  the  life  of  her  husband,  and  there- 
fore a  widow  U  entitled  to  recover  for  the  death 
of  her  husband.  Fint  t.  Qarman,  40  Pa.  BO. 
But  even  the  widow  has  no  right  of  actiou, 
«ltherat  Uie  conimoa  law  or  by  the  etatute,  ex- 
cept for  Injuriei  to  her  person,  or  her  property, 
or  for  her  husband'a  death,  and  under  some 
clrcumatancea,  perhaps,  for  the  death  of  a  child. 
The  reason  for  this  ii  obvioua.  During  the 
Iltetfnie  of  her  husband,  (he  right  of  action  la 
Id  bim,  for  injuriea  to  bis  person  or  bis  prnp- 
«rty,  andarecoTerybv  both  husband  and  wife, 
in  separate  suits,  for  t'he  saine  cause  of  action, 
was  of  course  nerer  con tcm plated.  Myron  H. 
TeoD  was  twenty-flve  years  of  age,  and  jui 


defendant's  wrongful  act,  it  would 
In  the  son,  and  not  in  the  Cather.  If  the  ton 
bad  been  a  minor,  his  father  miebt.  perhaps, 
bare  sustained  a  suit  for  the  loss  of  his  Krvlces, 
or,  if  the  ten's  death  had  ensued  as  a  result  of 
his  injuries,  and  it  wa£  shown  that  allhouKb  (he 
•on  was  tnijvnt,  the  family  relation  BtiD  mb- 
■Isled,  the  father  might  have  recovered  damages 
for  his  death  under  the  Act  of  186S;  tta,  in 
eliher  case,  he  miRbt  be  regarded  oa  a  person 
ageriered  within  the  meanlDg  of  the  Act  of 
18M.  80,  also,  if  the  son,  while  Id  tbla  slate 
«f  intoxicailon,  in  conseqnence  of  the  liquors 
fum1»)ied  him  by  the  defendant,  had  assaulted 
bis  father  and  inflicted  petsonHl  injuries  upon 
bim,  or  bad  applied  (he  torch  to  bis  father's 
bouse,  or  had  mutilated  or  destroyed  bla 
father's  property,  then  the  father,  beln^  one 
aireriercd,  might  have  suBtained  a  suit  for  the 
injuries  suffered.  When  a  minor  child  has 
been  Injnred  through  negligence,  a  suit  ma;  lie 
In  bis  own  right,  andanotber  Inlberigbtof  the 
faiber,  and  both  be  maintained,  tor  tbe  claim. 


in  each  case,  is  entirely  distinct, — Intbeformo', 
damages  for  tbe  peisonai  injuries  received,  in 
tbe  latter,  damages  p«r  gviid  tervitude  aatitit, 
medical  attendance,  etc.  Where,  after  ault 
brought,  [he  Infant  dies  in  conseqiieuce  of  tbe 
Injury,  the  action  will  not  aliate,  but  will  sur- 
Tive  to  bis  personal  representtttiveai  and,  l^- 
rcBBon  of  (he  death,  a  right  of  action  may  bIm 
accrue  to  (he  porenL  There  may,  in  such  casi^ 
be  a  recovery  in  both  soits,  for  tbe  appropriata 
or  proper  damage  euatatned  bv  tbe  son  and  In 
the  parent  reapectively.  In  all  these  suppoaea 
eases  I  siieak  lor  myself  only  by  way  of  argo- 
meni  or  illustration  merely.  No  sucd  case  tif 
Ills  here,  and  of  course  what  is  said  iu  ttdi 
connection  Is  not  authwity  in  any  otber  case. 
But,  in  the  case  at  bar,  neither  (be  Infancv  not 
the  death  of  tbe  son  form  any  portion  d  tba 
plaintiff's  claim;  nor  was  any  Klaiion  of  mastei 
and  serrant  abown  to  ezlsL  It  is  unnecesaary 
to  discuss  tbe  effect  of  a  snlMisting  family  rela- 
tion, if  that  relation  bad  been  sbowu  to  have 
continued  from  the  time  of  tbe  aon's  arrival  at 
age  to  tbe  time  of  the  injury.  There  was  no 
evidence  to  this  effect, — no  evidence  to  justify 
any  reasonable  inference  of  (he  fact, — and  U 
was  error  to  submit  tbe  question  to  tbe  jury. 
The  plaintiff  was  allowed  to  recover  not  tot  in- 
juries to  hia  person,  or  his  property,  or  for  any 
pecuniary  loss  he  suffered  in  the  death  of  hil 
son,  but  for  money  which  he  voIuDtarily  paid, 
laid  out  and  expended  In  relief  of  his  son,  foi 
snrgical  skill,  medical  attendance,  nursing, 
time  lost  and  traveling  expenses  fneurrea 
during  bis  son's  illness,  and  during  (be  period 
of  bis  restoration  from  the  effects  of  bis  in  juries. 
Nor  can  tbe  plaintiff  found  a  right  of  recovery 
upon  bis  contingent  liability  for  bis  son's  su^ 
port  under  tbe  Poor  L«wb.  The  injuries  sus- 
tained through  tbe  defendant's  negligence  and 
wrong  may  Increase  the  probebiTitics  of  the 
son's  becoming  cbargeaMe  ander  the  Staiule, 
end  of  tbe  father's  ultimate  liability  for  bla 
Buppori.  tmt  no  liability  baa  yel  attached  and 
non  emutat  that  any  aucb  liability  ever  wilt  av 
tach;  the  contingency  is  therefore  too  remnle. 
Fairmovnt  A  A.  8i.  P.  R.  Co.  t.  BtuOa;  64  Pa. 
878:  Addison,  Torts,  %  1274. 
Th»  Judj/mmt  ii  1 


The  bond  ^ven  under  Ifae  Act  of  IBTS  creates  no 
Ilablllt7  tor  the  parment  of  a  Judgmeot  obtained 
In  proopedlngs  iindar  Uka  Aot  of  18NL  Crawley  T. 
<X>iii.  I2SFa.ZT5. 

OaneOlatUmof  Ke«nM,anddcllwririq>  of  bond. 

A  notice  Baytn?,  "We  wanttooaaoel  ourUoenea. 
.  .  .  Tou  will  please  return  our  bond  to  ua.  and 
we  wOl  return  the  Uoenae  to  you  by  return  mall,"— 
ta  B  positive  notice  of  aauoeUatlon,  and  not  a  mere 
-expreeslon  of  a  wish.  Ireland  v.  Dlok,  180  h.  aW. 
rtidar  eltif  onlf  nonoo. 

A  cftr  onllnBnoe  claslfirlnf  liqnor-BSlleis  Into 
nlnmnn  acconlinsr  to  tbe  amouut  of  tbeli  eatlniaUHl 
annual  laleB,  and  Impoalnx  dUterent  Uoense  taxes 
-on  Che  different  ols»es.  does  not  vlolata  Pa.  C^onat, 
aTt.B;ll.TequlTlnKall  taxes  to  be  uniform  upon 
tbe  same  dam  ta  subjects.   Allentown  v.  Groai, 


The  Act  lEITS,  April  U,  allowinr  the  wf fe.  eta.,  of 
a  person  in  the  habit  of  drlnklnK  Inlaikatln^  II4- 
uon  to  ezc«a  to  reoover  damages  for  a  sale  to 
«I,.R  A 


such  penon.  and  requiring  tbe  court  to  ■mini  tba 
amouul  of  damagee.  Is  oonstltutkinal.  Boctloii  T  H 
a  general  regulation  of  the  sale  of  IntoxicaUnc 
Ilquon  throughout  tba  Stale,  reinirdleaa  of  lleeoia 
ormannerof  IlcenslDK.  and  is  not  Inapplicable  to 
AUef^eny  Oountr  b;  reason  of  the  inoal  and  ape- 
dal  Act  ef  April  8,  ISn.  MardoT  T.  Hemp  <PbJ  ■ 
Gent.  Bep.  ISO. 

A  man  under  the  InBuence  of  Hquorao  as  not  to 
be  entirely  blmaelf,  although  lie  oao  walk  stnlgU 
and  attend  to  bla  buaiDeas.  and  mar  not  give  anr 
outward  and  visible  aiga  to  the  casual  obsemi 
that  bell  drunk,  la  latozkated,  witblo  the  mean- 
log  of  the  Pennarlvanla  Btalute  relating  tntfaeMie 
ef  llquon  to  a  man  when  Inlozlcated.  BlUn  v. 
BuBohnar  (Pa.)  Kov.  6,  lesS. 

It  la  not  neeeeaarr  that  a  man  should  know  of  hh 
own  poBooal  knowledge  that  a  person  to  whom  be 
sella  Uquor  ta  a  man  of  Intemperate  liabl(a.lD  enter 
to  make  bim  liable  for  suoh  aaie.  under  tbe  Penn- 
irlvanla  statutei.  Itlesunotent  ir  he  knows  tbal 
iuoh  ts  the  reputation  of  llie  penoa  to  wbom  bs 
■ells.    Ibid. 

See  nuu  In  netobec  T.  Voilsr  (MlohJ  pMt, -,  BB« 


Rostm  V.  HoraBa. 
SOUTH  DAKOTA  SUPREME  COURT. 


John  ROSUM.  Betpt., 

V. 

h.  V.  HODQES  et  al.,  Apptt. 
C..-a  Dak.....) 

''I.  A  p»rt7  hM  DO  rlybt  to  eross-ex&m- 
ilM  K  iritneaa  except  as  to  the  facia  and  ctr- 
cumstancFa  oonneoted  wlUi  ttra  matten  stated  In 
hia  direct  aiunlnatlon. 

X.  Wbatber,  ondar  «eott(in  4603>  Camp. 
Idiwa,  providing  tluit  "tli«  detriment 
e»med  b^  the  wron^ftil  coDvermon  of 
peraonal  property  la  presumed  to  be  (U  the  value 
of  tbe  proportj  u  the  time  of  the  ooDvenion, 
wltbllieliit«ieat  from  that  time,  or,  <I)vtaeretbe 
action  haa  been  prosecuted  with  reawoable  dlU- 
cenee,  the  hifchest  market  value  of  the  propert; 
«t  BUT  time  beCweeD  tneoonverBian  and  thSTer. 
4lot,  without  Joterest.  at  the  option  of  the  in- 
Jured  part7."etc..  the  plalntlS  must  be  held  to 
bnve  elected  to  hare  big  damsgea  awemed  uniler 
theftrat  rule,  bydemandlogln  hfs  complaint  In- 
terest on  tbe  value  of  the  property  alleged  to 
bave  been  ooDverted.  In  Dot  decided;  but  where 
in  guaheavethedefeudnnthaa.  wlthoutobJeoUou, 
admitted  plaintiff^  eytdeooe  koId^  directly  and 
^pedBcally  to  the  hlybeat  market  value,  auoh  evl- 
dence  being  the  oul;  leaUmooy  aa  to  damagM, 
notblnc  aoourriDK  diuiDK  the  aottre  tt<al  to  gug> 
geet  to  Uw  court  that  defeodant  dliputea  plaln- 
tUTa  rtght  to  auob  meaaura.  the  oouit  la  JuatlHed 
In  aMumlnft  that  both  parUea  agree  to  that  rule 
of  ''»""g«^,  and  In  Inatruodtig  tha  Jury  aooord- 
intU. 
•Heed  ooteabr  T"'-*",  /. 


8.  Where  penoMtl  propertr  b  talcMi 
from  the  tme  oimer  torttoaelf,  and  if 

tbe  wrong.doer  aold  to  an  Innooeat  puicbaaaf* 
tbe  true  owtier.  having  been  guilty  o(  no  wrong 
or  negligence,  inaj  maintain  an  aotloo  fortb* 
recovery  of  the  property  or  ita  value  without  pie- 


_  DUlricI  Court  for  MinnebabaCi 

ty  In  favor  of  plaintiff  in  an  action  brouebt  to 
recover  damages  For  tbe  alleged  conversion  bj 
defendaaLs  of  plaintiff's  flai-Med.     A^rmed. 

The  facta  are  fullv  staled  In  tbe  opinion. 

Mettrt.  Bailej,  D&tIs  and  lijon,  for  ap- 
pellanU: 

TheplaintiiT,  by  fating  tbe  benefit  of  Getde'a 


debt,  directly  ratified  Oerde'e  act  to  that  ex- 
tent, and  confirmed  tbe  sale  to  that  amount. 

The  sale  of  ihe  grain  by  Oerde  was  an  ladl- 
visible  iransacdon,  and  the  ratiBcation  of  a  part 
of  it  was  a  ratification  of  tbe  whole. 

Civ.  Code. S  1850; Comp.  LawB,gS078i8toiT, 
Ag.  §  260;  MtlU^.  Hoffman,  92  N.  Y.  ISB; 
Beago  v.  Marlin,  6  Heialc  808. 

T.  -  for  the  court  to  Charge  the  July 

'■  —  Decessar;. 


tbat  no  demand  n   _      __    _ 

GUM  V,  Bobertt,  D7  N.  Y.  ! 
and  Def.  207. 

In  the  most  favorable  view  for  tbe  plaintiff 


1;  «  Wait,  AcU 


K<ycm.—Oon.viimoK  Otmana  btfon  uia,  wA«n  n 


To  maintain  an  aotlon  brought  by  a  woman 
.■galnat  tbe  eatate  of  her  husband,  based  on  bis  ap- 
propriation, without  ber  consent,  of  the  proceeds 
of  heraepaiate  property,  no  previous  demand  la 
I mil  J'     Armacoet  v.  LIndley.  116  Tod.  WH. 

Ho  previous  demand  la  necessary  to  maintain  an 
aotlon  of  trover  for  a  wrongful  oonvaralon  of  prop- 
erty, against  a  purohaaer  from  one  without  title, 
and  the  powaaalon  of  which  la  given  to  the  pnr- 
obaser  by  a  warehouaeman  on  the  order  ofttaeiall- 
er  and  without  tbe  oonseot  of  tha  depositor.  Tal- 
slan  V.  Lawla,  U  Or.  SBB. 

Wronofvl  attachment  anil  Isvi'^ 

Where  oertoln  persona  levied  an  attachment  on 
oom,  wblob  bad  been  set  apeit  as  an  exemption 
(mderseotlonlMOetUQ.  or  the  Code,  without  any 
oath  to  subject  It  ai  for  puiobaae  money,  seized  It. 
carried  It  into  another  county  and  put  It  Into  tbelr 
crib,  and  they  afterwards  obtained  Judgment,  bad 
•leoution  tMued  and  levied  upon  It,  and  bought  It 
tbemselvea,  do  demand  and  refusal  was  neoeesary 
Id  order  to  leoover  against  them  la  trover.  Bras- 
well  V.  tloSanlel,  n  Oa.  SU. 

AnoOcer  wholevlesBD  Bttaohmentso  farrepre- 
eenla  Uie  eiedltoraa  to  entitle  him.  Id  an  action 
agslnW  Um  for  a  oonvenloD  of  the  property, 
■brought  by  an  aaalgDce  tor  oredltora,  to  oonteat  the 
validity  ^  1^  aalgiuitent.  altbougb  the  attaoh- 
ment  haa  been  set  aside  sa  having  been  erroneoua- 
ly  lasued.  wh^re  there  has  been  no  subsBquentde- 
inaod  for  a  return  of  the  property.  Liu  v.  David- 
eon,  W  Hun.  to, 
•  L.R.A. 


Bditofconvtrtaapropertif, 

If  goods  converted  have  been  sold  by  defendant, 
proof  of  demand  and  refusal  la  not  neoessaiT> 
a^aylorv,  Lyoo  (Pa.)  IK  Oeot.  Bep.  saS;  Velslao  v. 
Lewis,  IS  Or.  G3e. 

In  the  case  ol  a  conversion  by  a  wrongful  taking 
of  tbe  ohattel,  It  la  not  necessary  to  prove  a  de- 
mand and  refusal;  and  so  the  wrongful  sssumptloD 
of  tbe  property,  and  of  tbe  right  of  disposing  of  It, 
may  ba  a  ennverslon  in  Itself,  and  render  a  demand 
and  refusal  unneoessary.  Dniverslly  of  S.  <X  v. 
State  Kal.  Bank,  W  N.  C 180. 

Where  one  In  possession  of  persoDalty,  but  wfth- 
ont  title  thereto,  sold  the  property  and  received  tha 
proceeds  for  his  own  use,  this  was  a  conversion, 
and  a  demand  and  refusal  to  deliver  was  not  neoea- 
aary  before  the  bringing  of  an  action  of  trovvr  by 
tbe  owner;  uor  does  the  tact  that  he  sold  the  prop- 
erty in  good  faith  make  the  aot  leaa  a  cooveisloD 
than  would  his  refusal  In  Rood  faith  to  deliver  the 
property  on  demand.  Branch  v.  Plant«n  L.  ft  S. 
Bank.  Tfi  Qa.  Stt. 

A  tender  or  demand  la  not  neoagary  to  reoder  a 
mortgagee  In  possession  of  ohattels  liable  in  trover, 
where  he  hat  sold  a  portion  of  the  ohattela  for 
ennugb  to  pay  the  debt,  and  denies  the  Uile  of  tha 
debtor  to  tbe  balance.  Der  *,  Baker  (MlchJ  Aug. 
1.18gO. 

Adefendantln  an  aotlon  for  the  oonveralon  of 
personal  property,  who  allegaa  In  his  answer  that 
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South  Dakota  Supbbub  Covbt. 


Hov^ 


die  qaotlon  of  demRnd  ibould  ftt  leoct  luve 
beeii  aubmftted  to  tbe  jury. 

Xklano  v.  Oartit,  7  Allen,  470. 

Memn.  Wlncor  *  Klttrads*  uid  H. 
BoblBBan,  for  respoDdent: 

A  demand  was  odIt   aecetsaxj   wben   tbe 

Rtlj  cune  In  powessioii  of  properif  rigbt- 
lly,  i,  I.,  wltb  tbo  conseat  of  uie  owner  of 
tbe  pTOpertj,  ud  by  authority  or  proceM  of 
law. 

fifanbyT.  QayUtra.  1  Chub.  B3S;  Odlvin  *. 
JSiiEon,  11  He.  ^;  Smi'M  v.  McLean,  2i  Iowa, 
832;  ESdTtdM.  Ooimlo  Co.  88  Wis.  18S. 

Kallam,  J.,  deliTered  tbe  opinion  of  tbe 

Beapondeiil  was  tbe  owner  of  certain  flaz- 
■eed  in  bis  granary,  on  big  farm  in  Mlonebaha 
County.  During  bis  abaenoe  from  home,  and 
witboul  bis  knowledge  or  consent,  Oerde,  bl« 
bired  man,  bauled  to  appellaata'  elevator,  and 
■old  and  delivered  to  appellsnis,  a  qnantity  of 
ancb  flax,  receiving  tbe  pay  tberefor.  Aroel- 
lants  twugbt  innocently,  luppodni;  Gerde  bad 
a  riffbt  BO  to  sell.  Immediately  after  tbe  sale, 
OenJe  sbscoaded  witb  tbe  proceeds,  with  the 
exception  of  a  small  amount,  noticed  hereafter. 
Tbe  action  was  brought  against  appellants  for 
tbe  conversion  of  tbe  flax.  Respondent  bad 
Judgment,  and  appellants  appeal. 

llie  Brsl  and  second  ssBlgn'meDla  of  error 
are  entirely  ignored  in  appellants'  brief  and  ar- 
gument, and,  BS  error  In  respect  to  either  Is  not 
a(>perent  lo  ibe  court,  tbey  are  passed  witlkout 
ivcussion. 

Tbe  tbird  error  alleged  Is  ibe  exclusion  of 
the  testimony  oF  ivitoess  Haugen  In  ansner  lo 
the  question,  "Did  you  baveany  talk  with  Mr. 
RoEum  iu  regard  to  (10  of  tb's  money  that 
Mr.  Johnson  paid  you,  if  be  paid  anyt"  This 
question  was  propounded  to  tbe  witness  Hau- 
gen upon  bis  cross-exsmi nation,  lo  which  re- 
spondent objected.  Apparently  in  response  to 
■ucb  objection,  end  nitbout  waiting  for  any 
ruling  of  the  court  Ibereon,  appellants'  coun- 
sel made  the  following  offer:  "We  offer  to 
show  that  Mr.  Johnson,  (he  niineeti  last  on  the 
■tand,  borrowed  of  Qerde  flO  of  tbe  money 
that  was  received  from  tbe  grain  In  qucstioti  in 
this  suitj  that  he  saw  Mr.  Rosum  after  Qerde 
had  gone  sway,  and  toM  bim  of  Ibe  transac- 
tion witb  Oerile,  and  offered  to  pay  It  to  Hr. 
Bosum,  and  Mr.  Ko.sum  told  bim  that  he  might 
keep  It  to  apply  on  the  nagea  that  be  owed  bim 
for  services;  tbst  Mr.  liosum  knew  at  tbe  time 
that  the  money  came  from  the  grain  tn  ques- 
tion: and  tlial  be  said  be  would  not  take  it  him- 
■eir,  for  fear  it  miiiht  have  some  effect  upon 
his  claim  upon  the  defendants,  but  he  would 
■How  bim  to  keep  It  to  apply  on  bis  wages," — 
"to  which  reapondent's  couosel  also  objected, 
among  oiher  groiinda  stating  that  it  was  not 
proper  rrosa-e.\amiu8iion.  This  olijcclion  was 
auntuined  by  tbe  cnurt,  as  we  tblnk  It  pboutd 
have  hren.  Tlie  direct  testimony  of  tbifl  wit- , 
oess  was  only  that  be,  in  company  nilb  Gerde,  j 
bauled  twi'lvc  sacks  (if  Ibe  flax  in  coutroversy 
from  Rosuin's  place  to  op|HllHnis'  elevator.  It 
bod  DO  other  force  or  hcnring  than  to  ahow  the 
■Ingle  fact  tlial  so  much  ofre.ipondent'sUDxbHd 
been  taken  fiom  bi9  granary  lo  apiiellants'  ele- 
vator, and  the  manner  of  Its  Iransfcr.  Tbe 
question  presented  to  the  wiiness,  as  well  as 
SL.R.  A. 


tbe  matter  proposed  to  be  jvored  by  him,  wa» 
entirely  outside  of  and  distinct  from  his  direct 
examination.  Cross-examination,  botb  Id  tbe 
learning  of  tbe  books  and  (tw  practice  of  Ibe 
courts,  IS  confined  within  the  limits  of  the  ex- 
amination in  chief,  or,  •■  tersely  staled  by  tbe 
court  in  I^Oadeiphia  A  T.  &.  Oo.  r.  Bimpien. 
Se  U.  &  M  PeL  460  [10  L.  ed.  b41]:  "A  party 
has  no  right  lo  crosB-examlae  any  wltoeaa  ex- 
cept as  to  facia  and  circumstancea  conoeded 
with  Ibe  matters  stated  In  his  direct  exuuiaa- 
tioD."  Of  courM  tbe  trial  court  may,  under 
justifying  drcumstancee,  in  Its  discredon,  al- 
low tbe  range  of  cross-examination  to  be  ex- 
tended beyond  the  strict  rule,  but  tadh  »  case 
is  not  presented  here.  In  this  case  appellants 
offered  evidence  obnoxious  to  tbe  rule;  tbe 
court  excluded  iti  and  sucK  ruling  oonstiUitea 
tbe  alleged  error.  The  aadgnment  cannot  be 
sustained. 

Tbe  next  etror  assigned  Is  that  the  coaii 
erred  In  InslrucUog  the  jury  on  tbe  qoeetlon  of 
damagesas  follows:  "TV pl>i>iUfl in  tbh  case, 
so  far  as  the  measure  of  damage*  is  concerned, 
has  (and  he  has  a  perfect  right  lo  do  It,  undo- 
the  Statute]  decided  to  take  tbe  bisbest  market 
value  of  that  flax  between  tbe  dnie  of  its  cod- 
version  and  tbe  time  wben  you  shall  have  ar- 
rived—if you  agree— at  a  verdict.  That  being 
the  caw,  tbe  law  says  that  vou  shall  not  add  u> 
tbe  amount  which  yon  ahall  find  due  theplain- 
""   -if  you  And  in  bis  favor — any  i-' 


'the  detriment  caused  by  the  wrongful  conver- 
sion of  personal  property  is  presumed  lo  be,  (1> 
the  value  of  tbe  property  at  tbe  time  of  the 
conversion,  with  tbe  interest  from  that  time; 
or,  (2)  wbere  ^e  action  has  lieen  prosecui«l 
with  reasonable  diligence,  tbe  highest  market 
value  of  the  property  at  any  time  between  the 
conversion  and  the  verdirt,  without  Inierest.  at 
the  option  of  the  injured  party,"  etc  Coder 
this  Statute  tbe  respondent  was  enliited.  if  ibe 
action  bad  been  prosecuted  with  reaEonshle 
diligence,  to  make  bis  election  between  tbe  flnt 
and  the  second  measum  of  damages,  but  tbe 
Statute  Is  silent  as  to  when  and  how  such  elec- 
tion abali  be  manifested. 

In  Pielcerl  v.  Sugg  (K.  Dak.)  4«  N.  W.  Rett 
440,  it  was  held  that,  to  entitle  a  party  to  tbe 
highest  msrket  value  between  the  time  of  the 
conversion  and  tbe  rendering  of  tbe  verdict,  it 
must  afflrmatively  appear  that  the  action  was 
commenced  and  prosecuted  with  reasonable 
dilieencc,  and  that  a  delay  of  eleven  months  In 
bringing  action  was  fatal  to  the  claim  of  surb 
inable  diligence.  In  this  case,  however, 
illegcd  coDverBlon  occurred  on  the  22a  day 
of  November,  18b6,  during  respondent's  ab- 
sence from  tbe  State,  wbicb  absi'uce  contintml 
until  Dcceml>er  18  or  17.  The  aciion  was  com- 
menced on  the  SSth  day  of  February,  1888,  and 
tried  at  tbe  ensuing  April  Term.  This,  wa 
think,  was  reasonable  diligence. 

Tbe  next  inquiry  is  as  to  respondents  rigU 
to  exercise  bis  election  as  to  tbe  rule  of  daiB- 
ages  u|«D  tbetrial.  Appellants  claim  that  i*- 
Bpondenl  had  already  made  hia  election,  and 
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dcclnred  tbe  i 

"lich  demaQii__    ...       __  ._ 

o  bunilred&nd  aiilf-aii  andefglity-flvvbuD- 
dredlbs  dollar*,  nitli  Interest  from  the  2etli 
day  of  November,  1888:"  tbat  as,  b;  the  terms 
of  tbe  Suiule,  the  fint  metuure  of  damage* 
■hould  iDclude  Interest,  and  the  lecond  abould 
□at,  the  demaed  of  iotereat  naa  a  plain  elec- 
tioD  of  the  flrat  meaaure.  Upon  thta  qaestioa 
we  ezpre»  no  opioion;  but,  concedlog  thta 
view  to  be  correct.  It  waa  clearly  competent 
for  tbe  parties,  upon  tbe  trial,  by  mutual  con- 
aeot,  to  adopt  the  other  measure.  Upon  the 
trial  the  only  evidence  upon  tbe  question  of 
damages  waa  that  goiog  directly  and  ezclu- 
slvety  to  ihe  highest  market  value  of  the  flax  In- 
termediaie  tbe  converBioD  and  the  trial,  and, 
except  upon  the  theory  that  respondent  was 
then  and  there  entitled  to  recover  such  dam- 
ages, aocb  evidence  was  clearly  Inadmissible, 


faillog  to  object  to  any  manner  to  such  _  . 
mony,  either  by  preliminary  objectloa  or  sub- 
■equent  motion  to  strike  out,  plainly  con- 
aented  that  it  was  admlssihle  and  proper.  By 
kdmllttng  the  same  nncbsltcDged,  appetlai  ~ 
gave  the  court  to  understaiid  that  the  respoi  .. 
ent  was  entitled  to  prove  such  fact,  and  that 
he  consented  to  tt  as  lending  to  show  the  dam- 
ages he  was  properly  entitled  to  recover.  If 
any.  It  will  not  do  to  aay  that  tbe  court  bad 
the  complaint  twfore  It,  and  must  have  known 
from  It  that  respondent  had  already  exercised 
hi*  option,  for,  U  (hat  were  all  so,  tbe  appel- 
laata  might  still  be  willing  to  waive  their  rirbt, 
U  they  had  auch  right,  to  hold  responoent 
bound  by  such  Brst  election;  and  bow  could 
tb^  have  more  plainly  manifested  auch  will- 
ingness than  by  consenting  to  tbe  introduction 
of  evidence  that  would  have  becD  inadmissible 
under  any  other  theory?  As  above  atated, 
the  evidence  as  to  tbe  measure  of  damages — lo 
wit,  tbe  highest  market  value  of  tbe  flax  be- 
tween Ihe  alleged  con  version  and  the  verdict — 
was  distinct,  pointed  and  direct,  and  the  ap- 
pellanta  must  have  understood  lis  object  and 
aignificance.  By  so  consenting  to  Its  admis- 
sion, they  conceded  that  It  might  be  regarded 
as  proper  evidence  in  the  case.  Warder  B.  A 
G.  Ob.  t.  Ingti  (S.  Dak.)  46  N.  W.  Rep.  181; 
Becker  t.  Becker,  46  Iowa,  23». 

In  Uoiriek  t.  An'nAvros,  100  N.  T.  003.  ID 
Cent  Bep.  701,  the  complaint  demanded  dam- 
age* accoTdlni!  to  a  measure  therein  declsred. 
Upon  tbe  trial,  evidence  was  offered  and  re- 
ceived without  objection  tending  to  abowdam- 
Bgrs  under  a  different  rule  or  measure  from  that 
indicated  in  the  complaint  In  its  opinion  the 
Court  of  Appeals  says:  "It  isasulBcient  an- 
awer  to  the  objection  that  the  plsintlS,  by  his 
bill  of  particular*,  was  confined  to*  recoverr 
of  damages  of  (he  exact  nature  therein  spedflea ; 
that  the  objectioo  was  uot  taken  until  the  cloae 
of  the  plaintUTs  jaooh,  and  after  the  evidence 
of  tbe  rental  value  had  been  given,  wilbont  rais- 
ing any  question  that  it  was  not  competent  on 
tbe  ground  of  variance  from  the  bill  of  pertic- 
ulara."  In  thla  case  nothing  occurred  auring 
the  entire  trial,  aa  shown  by  tbe  record,  to 
suggest  to  the  court  that  appellants  dispnled 
or  questioned  Teaponde&t'a  right  to  recover  tlia 
•  L.B.A. 


highest  market  value  of  Hie  Bai  between  tho 
time  of  converalon  and  tbe  trial,  U  he  was  en* 
titled  to  recover  at  all;  but,  on  the  contrary, 
the  evidence  offered  by  respondeot,  and  re- 
ceived without  objection  by  appellants,  dearly 
led  tbe  court  to  understand  that  both  ildtM 
were  trying  tbe  casi 

tbink  the  evidence  1_  . ._ 

the  instruction  of  the  court. 

The  next  assignment  all^^  error  In  tbe 
charge  of  the  court  upon  tbe  question  of  au- 
tbonty  of  Oerde  to  sell  tbe  flax.  We  do  not 
stop  now  to  examine  this  inatrucllon  In  respect 
to  the  error  allied,  for  tbe  reason  that  there 
Is  DO  evidence  in  the  case  tending  in  any  degree 
to  show  authority,  diher  ezpreaa  or  Implied, 


have  been  theduty  of  tbe  Ci 
diet  aside. 
Tbe  next  and  last  assignment  la  tbat  th» 


court  erred  in  charging  the  jurr  tbat  no  de- 
mand was  necessary  berore  bnneing  tbe  action. 
Tbe  question  aa  to  whether,  without  previous 


demand,  an  action  for  the  conversion  of  per- 
sonal properly  can  be  maintained  against  aD 
innocent  purchaser  of  such  property  from  one 
who  lortiously  obtained  tbe  same  from  the 
owner,  has  been  and  still  Is  the  subject  of 
frequent   and    elabomts    discussloQ    In   the 

In  Stanlty  r.  Oaylord,  1  Cnah.  S8S,  the  qncfr 
tlon  was  examined  at  great  length,  both  upon 

Enncipla  and  as  affecled  by  the  rules  applies- 
le  to  and  disiinguisbing  the  actions  of  tres- 
pass, trover  and  replevin,  and  tbe  court  con- 
cludes (Wilde.  J.,  dissenting)  that  (respaaaoiaf 
be  maintained  without  demand. 

In  Hyde  v.  NobU,  18  N.  U.  494,  it  was  held 
that  tbe  purchase  of  property  from  one  who 
had  no  power  to  sell,  when  tiie  purchaser  took 
a  delivery  of  it,  and  retained  possession  onder 
the  sale,  was  In  itself  a  conversion  by  the  pur- 
chaser, sufficient  to  enable  tbe  owner  to  maio- 
tain  trover  against  him  without  a  previous  de- 

In  Truda  y.  Anderion,  10  Mich.  8C7,  the 
conrt  held  that,  where  one's  property  la  dis- 
posed of  without  authority  by  the  person  hav- 
ing it  in  charge,  the  owner  may  bring  re- 
plevin therefor  without  a  previous  demsnd, 
and  be  may  do  this  notwithstanding  the 
property  Is  in  thebandsof  onewho  has  tmufrbt 
in  good  faith,  and  without  notice  of  tbe  title 
it  tbe  real  owner;  and,  after  discussing  at  some 
length  the  necessity  of  a  previous  demand  in 
such  a  case,  the  court  saya:  "We  do  not  think 
the  question  of  Intent  or  of  good  faith  In  a 
party  receiving  pouession  from  a  wrongfid 
taker  in  such  cases,  and  where  tbe  owner  has 
been  guilty  of  no  wrong  or  negligence,  can 
have  any  waringupon  tl£  right  of  recovery  in 
a  dvU  action  for  the  properly  or  Its  valne,  and 
such  ts  clearly  the  weight  of  aulbority  both  in 
England  and  In  tbe  United  Stale*."  And  thi* 
doctrine  waa  reiterated  in  Ballou  r.  O'Brien, 
20  Ulch.  804.  It  Is  also  so  held  in  Galnn  v. 
Baton.  11  Me.  28;  WMlmait  Q.A8.  Min.  Oo. 
V.  Trittt,  4  Ner.  *6i;  Clark  *.  Leaie,  8S  DL 
417;  Sioemaker  v.  Bimpien,  18  Ean.  4S:  ^Arei 
V.  Oeonto  Oo.  88  Wlfc  188;  BmiA  t.  MtLmtn 
24  Iowa,  822. 


,  Google 


•nDOuBced  and  has  been  adhered  to  In  tbat 
etata 

In  /larrett  V.Warren,  8  Hill,  848,  Cowen, /., 
velenlQK  U>  the  rule  annouDccd  in  Slerm  y. 
LiTijtgtlon,  and  followed  in  later  casea  In  New 
Tork,  used  tbe  (ollowmc  sfgniflcain  lanpia^: 
"I  will  not,  however,  deny  tliat  an  exception 
hi  favor  of  tbe  taker,  where  be  is  a  bona  flilc 
piiTchaaer  from  the  wrong-doer,  haa  found  ita 
way  iotoltie  books;  nor  that,  however  discord- 
ant It  be  with  eslablUhed  principles,  it  may,  at 
Uust  to  this  Slate,  have  become  too  inveterate 
to  lie  displaced."  The  rule  adopted  in  New 
York  leemB  also  to  have  been  foitowed  in  In- 
diana, tSee  Wood  v,  Oohen,  6  lad.  159,  and 
Connor  \.  ConulofJc,  17  Ind.  90. 

In  Eldred  v.  Oeonlo  Co.,  wupra,  the  Supreme 
Court  of  Wisconsin,  after  noticing  the  fact 
Uiat  the  New  York  courts  have  uniformly  held 
as  above  indicaled,  saya:  "But  we  And  a  de- 
cided weight  of  authority  the  other  way,  and 
we  are  satifified  that  the  New  York  rule  Is  not 
sound  in  principle."  Upon  principle,  it  is  not 
easy  to  give  a  saiiafactory  reason  why  the  tiue 
owner,  who  has  t>een  guilty  of  no  wrong  or 
negligence,  should  be  prejudiced  by  a  transac- 
tion l^tween  the  wrongful  taker  of  his  property 
and  a  third  person,  or  how  such  a  transaction 
vat  impose  upon  him  a  new  oblicalion.  Hav- 
ing been  guil^  of  no  act  impairing,  or  In  any 
manlier  qualifying,  either  his  right  of  pnlperty 
wr  his  right  of  imtnediate  possession,  he  may 
assert  socb  right  whenever  and  wherever  he 
finds  bia  properly.  The  wrongful  taker  liad  no 
rightful  possession  against  the  true  owner,  and 
he  could  convey  none  to  another.  In  this  case 
tbe  respondent  was  deprived  of  (he  poasew^on 
of  his  property  by  the  tortious,  if  not  felonious, 
act  of  Gertie,  ana  appellants'  claim  to  (he  same 
comes  through  such  loilious  taking,  Tbe  tak- 
ing did  not  deprive  respondent  of  bis  right  in 
and  to  tbe  property  so  taken,  neither  could  its 
sale  by  the  wrongful  taker.  It  remained  the 
atfiolule  property  of  respondent,  as  much  afler 
as  before  the  aaie.  Tbe  possession  of  appel- 
lants being  wrongful  as  against  respondent,  the 
true  owner,  no  previous  demand  was  necessary 
before  bringing  the  suit  tor  the  property  or  its 
value. 

Referring  to  the  apparent  equity  of  the  New 
York  doctrine  as  applied  to  cases  where  the 

Siircbaser  was  clearly  innocent,  the  Supreme 
ourt  of  Michigan  savs,  in  TVudo  v.  Anderton, 
tupra:  "Tbe  principle  upon  which  the  New 
York  rule  rests  might  properly  have  p"™- 
weight  with  tbe  court  upon  a  question  of 
where  these  are  discrelionaiy,  or  might  justify 
the  Legislature  in  refusing  costs  to  the  plain- 
tiff where  a  previous  demand  could  bave  been 
made  without  serious  risk  or  inconvenience, 
and  the  suit  has  been  brought  without  such 
demand;  but  we  think  the  principle  of  the  ruli 


cannot  properly  be  extended  to  tbe  right  of 
action."  Upon  the  case  piesanted  by  tbe  — ' 
dence,  the  inairuciion  complained  of  was 

TKe  judgment  t^OieDi*tTiet  Court  Uafirt, 
All  tbe  Judgea  concur. 
SL.R.A. 


Isaac  A.  MURPHT,  BetpL 
1 8.Da]L ) 

!•  Ithaa  been  aettled upon  •onBdem. 
Blder»tlana  of  pnblle  poIlCT'  that  tbe  to- 
Umonj  or  Jurora  to  Inadmlioiblo  In  aupport  ot  ■ 
motion  to  set  aside  a  verdict  on  the  sronnd  ol 
mlaolte,  Irre^laiity  or  mlsoanduot  of  Iba  Jmj 
arDtsomeoneoTmonotlliepanBl. 

S.  Ttas  onlr  «zoeptlona  to  tlila  rote  m 
Hiose  In  which  the  Legislature  tias   by   expren 


8.  From  tbo  n«r«  fhot  th>t »  g 
lived  vrith.  and  made  his  home  with,  talj  ffraoit- 
father  b«rore  be  beoame  of  a^e.  and  rraidcnd 
him  eervloe,  tbe  law  wlU  not  Imply  any  oontaa 
to  pay  therefor. 

4.  Tbo  OTldoBoo  of »  eontraot  to  pay 
In  auch  a  ntae  must  be  positive  and  dinct.  It 
muat  be  aueh  as  will  warrant  a  Jury  In  fiodlut 
that  there  wai  an  expreea  asreeoieiit  to  tloi 

I.  Whoro  iBstroetloiw  are  vlTOn,  itallnr 
poeltlvaly  that,  when  a  K>v>dson~lvea  with  and 
works  for  a  gnindtather.  Ibe  relation  of  paroit 
and  oblld  eiista.  It  Is  error  to  ahuKe  tbe  jmr 
that  tbe  rrandsoD  can  reoover  tbe  value  ot  luca 
asrvlaes  upon  an  Implied  oonlmot, 
(November  tt,  UHU 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Hfnnehaha  County 
allowing  defendant's  counterclaim  for  servicei 
performed,  which  was  interposed  in  plaintifa 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  certain  promissory  noUa.    £»■ 

The  facts  are  fully  stated  in  the  opinion. 
Meurt.  Palmer  A  Rovde,  for  appellant: 
When  atthe  close  of  tbe  defendant's  evidence 
it  appeared  that  the  relation  of  parent  and  child 
existed  between  tbe  plaintiff  and  defendant, 
and  that  no  express  contract  existed.  It  was  tbe 
duty  of  tbe  court  to  bave  granted  plaintiff* 
motion  tor  b  direction  ot  a  Verdict. 


v.MoMa. 


A  Juror  cannot  be  heard  to  Impeach  hi 
Olot.   Slate  V.  Bird.  88  La.  Ann.  MtsBtate  V. 
man.  UXI  Ho.  ItKL 

Bvidenoeof  Jnroncannotbe  reoedved  to  Impeaek 
tbe  Dorreotncfls  of  an  answer  toaspedal  iDterroga- 
tory.  by  proving  that  the  word  "Yes"  waswrltteo 
and  returned  as  the  answer  Instead  of  "  Na"  Mo- 
Elnley  *.  Oawf  ordsvllle  Flrat  Mat.  Bank,  US  lad. 

Jnrymen  are  notpermltted  to  impeach  tintrows 
verdict  by  direct  teatlmany  that  Uiey  aeled  upoa 
improper  and  Illegal  modvea:  much  less  aa  tbcir 
deolaratlona  that  (hey  so  aolad  be  proved  by  otlicn. 
particularly  t^  a  fellow  Inror.  State  v.  Honiii.  11 
I^Ann.TS. 

Teetlmony  of  Jurors  will  not,  la  genetal,  be  n- 
oelved  to  Impeach  their  verdlot.  Bartlett  v.  Pii- 
loD,S  L.B.  A-Gra,a9  W.  Ta.  Tl:  Blam  v.  Oommer- 
dal  Bank  (Va.)  18  Va.  L.  J.SSt. 

It  to  not  admlHBlble  ta  show  tbe  it 


See  also  18  L.  B.  A  37. 


MUBFHX  T    MOKTSI. 


ni  r.  Ooodmovfh,  S7  Tt.  715;  Wiiliam* 
U/iiJWm,&tl.Y.  813;  Duffej/t.  Duffty,  U 
33;  HaU  ».  ;>VneA,  89  Wis.  278;  PMagt  r. 


y.  Hulehinton, 
P«.  403;  "" 

Pdlage,  83  Wii.  180;  JVlrr  v.  Bumnfffem,  8S 
Wis,  876;  WeiU  v.  ArWn*.  48  WU.  160;  Leidig 
T.  Coontn,  47  Pa-  684;  TrffMr  ».  aii»"n«r,  65 
Iowa.  67;  BuiUr  t.  Slam,  60  Pa.  486;  5!«'r,r«  v. 
Parto^it.  6  WatU  &  8.  857;  Z^ini^  t.  fV^i^,  14 
Pb.  301;  3fun2oat  t.  Murdoek,  7  C&L  611;  Haf- 
gerts  v,  iftCanna.  25  N.  J,  Eq,  48;  OrowSy  v. 
Rkoadei.  58  VL  605;  ibrajro*  t.  Waklo.  88  Vt 
ISB;  iluOifm  V.  JTfDiin'tf.  16  Qraj,  404. 

The  mUunderslaniliDg  between  the  court  and 
Juif  while  in  the  jury  box  In  open  court  upon 
the  return  of  the  verdict  le  the  injury  com- 
plained of  by  the  appellant  here.  Wbeu  ft  ap- 
pears by  the  affldavita  of  jurors  or  otberwiae 
tbat  such  erron  exist  it  la  clearlj  the  duty  of 
tbe  court  to  aet  auch  erroneoui  verdict  aside 
and  grant  a  new  trial. 

Gapm  T.  Btougkton,  16  Gray,  864;  Heffron  t. 
OaUupe.  65  Me.  668;  Outi«r  r.  Culler.  48  Vt 
660;  JfeieWri«.S(ato,37lDd.  l;  Wright  v.  Mi*- 
■Mwppt  <t  I.  Tdeg.  Co.  30  Iowa,  105;  Perry  t. 
BaxUy,  13  Ean.  68&;  LitiU  v.  Larrabet,  2  He. 
87;  Jacktoa  v.  DiektnKm,  15  Jobus.  800;  Vniled 
aiate*  r.  Btid,  58  U.  8.  13  How.  861, 18  L.  ed. 
103&      . 

Mr.  V.  8.  Q.  Cherrj-,  far  respondent: 

Except  where  statutes  provide  otherwise, 
modem  practice  baa  been  uniform  not  to  en- 
tertain a  motion  to  set  aside  Lbe  verdict  on  tbe 
ground  of  error,  misialie,  partiality,  irregulari- 
ty or  miaconduct  of  the  jur^,  or  aoy  of  tbem, 
on  tbe  testimony  oi  affldaviU  of  one  or  more 
jurors. 

PcOrnnnM  t.  mtman,  BO  Cat.  488;  Turner  v. 
Tovlunuu  Ccvnts  Woter  Co.  25  Cal.  808;  Hoar* 
V.  Hin^ejt,  40  Cal.  375;  I^^  v.  ffray,  61  Cal. 
188;  Qraham  &  Waterman,  Hew  Triala,  1420, 
1480;  Haype,  New  Trials,  §  78;  2ieu>U>n  v. 
Rwth,  18  Vt.  320,  87  Am.  Dec  606;  BenrutI  v. 
Baker,  I  Hnmpb.  800,  81  Am.  Dec.  13,  656; 
Smith  T.EatMi,  4  HL  76,  86  Am.  Dec.  516; 
IforriM  T.  Stats.  8  Humph.  8il8,  80  Am.  Dec 
176;  Clark  t.  Garter,  12  Ga.  600,  68  Am.  Dec. 
485. 

If  a  child,  after  arriving  at  tnajcrlty,  ren- 
dera  Tsluabie  aervjces  to  ths  parent  a  contract 
to  pay  for  the  same  mav  be  Implied,  but  strong 
circnmatancea  are  required  to  Taise  auch  Impli- 
cation.   If  tbe  relaUon  is  more  distant  than 


may  be  implied,  and  ieea  siroiig  ciicumBtances 
are  auffident  to  raise  tbe  Implicatioo;  and  where 
the  relationship  Is  distant,  very  altgbt  circum- 
stances are  sumcieat.  Whether  facta  and  cir- 
cumstances surrounding  the  employment  are 
sufScient  to  overcome  the  presumption  that  the 
services  wete  Kratuiloua,  ta  a  question  of  fact 
to  be  submitted  to  the  juiy,  and  tbelr  conclu- 
sion thereupon  will  not  be  disturbed  by  tbe 
court.    If  ue  servicea  be  tendered  at  the  re- 

Siest,  procurement  or  by  the  arrangement  of 
e  party  receiving  the  same,  and  tbe  relation- 
ship be  more  distant  than  that  of  parent  and 
child,  this  fact  alone  ia  aufflcient  to  Huslain  a 
verdict  tor  compensation. 

Wood,  Maat  and  Serv.  gg  73,  78:  Schooler, 
Dom  ReL  §  274;  Sari  v.  SoTt,  41  Ho.  444; 
Thornton  v.  Grange,  68  Barb.  607;  Mountain  v. 
FbA«r,23WiB.  08;  Doaiuv.Boant,  46TU485; 
Brigffi  V.  Briggt,  Id.  671;  Andnuv.  Fottrr,  17 
Vt  666;  CM  V.  BUhop.  27  Vt.  834;  Way  v. 
Way.  Id.  625;  DatU  t.  Omdetump/i,  Id.  715; 
Putnam  v.  Tourn,  84  Vt  420;  Friermulh  v. 
lyiermuth.  48  Cal.  43;  Preeman-v.  Freeman, 
65  m  106;  Bmiih  v.  MiUigan,  48  Pa.  107; 
BtJioeh  V.  Qarrett,m  Pa.  144;  BiAert»  v.  Bunfl,  1 
Teates,  209:  Steel  v.  Steei,  13  Pa.  64;  DeCamp 
V.  Wiltim,  81  N.  J.  Eg.  668;  Guildr.  Guild,  15 
Pick.  139;  Core}/  v.  Oorei/,  19  Pick.  20;  Ani'tA 
T.  Omman,  48  Ind.  66;  Sogeri  v.  Millard.  44 
Iowa,  466;  Price  v.  Priee,  Cbeves,  £q.  167.  84 
Am.  Dec  60S. 

Bennett.  J.,  delivered  tbe  opinion  of  the 

'Ilie  plaintiff  and  appellant  brought  hla  action 
on  two  promiaaoiy  notes,  aggregating,  prin- 
cipal and  Interest,  at  the  time  of  trial,  (688. 
Tbe  defendant  makes  no  defense  to  the  notes, 
but  alleges,  by  way  of  counterclaim,  that  tbe 
plalnilfC  is  indebted  to  bim  In  lbe  sum  of 
93,163,  with  interest  from  July  8,  lti88,  for 
work  and  services  performed  by  defendant  for 
plalntllT,  Tbe  plainttff  ptit  b  a  general  denial 
to  the  counterclaim.  A  trial  was  bad  upon 
the  iaauee  and  a  verdict  rendered  br  the  Jury  aa 
follows:  "  We,  tbe  Jury  in  tbe  acove-entitled 
cauae,  And  In  favor  of  tbe  defendant,  Isaao 


the  Jury  as  a  around  for  settinft  aside  the  verdlot^ 
Ittate  T.  Harper,  101  N.  C.  TSl. 

Jurors  cannot  Impeach  their  own  verdict  Jar 
deiMielttonB  after  their  dlaoharBe.  tor  the  purpoae 
of  sbowinv  a  mlsundentaodlng'  of  an  answer  to  one 
ot  tlie  question*  submitted  bj  the  oonit.  Ooleman 
V.  EOade.  7t  Ga.  VL 

NettbertbetesUmonrotJnrora.  nor  their  detdara- 
tlona  out  of  court  after  their  verdkit,  are  com- 
petent eTldenae  to  prove  Inevularitlea  m  oonald- 
oiiDKUie  verdict.   Bhepberd  t.  Oamdea.  81  He.  EBt. 

Deoltuatioiis  made  by  a  Juror  after  the  verdkit 
baa  been  rendered  are  not  admiBlble  to  Itnpeaob 
tbe  verdlot  on  a  motion  for  a  new  trial;  nor  could 
bis  direct  tcetlmonr  to  bis  own  mlaconduot  In  the 
Jury  room  tie  reoelved  for  tbat  purpose.  Warren 
V.  BpenoerWatarOo.SNeir  Eln^.Bep.  BE,  U3  Hasa. 
1G5-.  lAfo<m  T.  Bhaarin.  fl>  N.  C  asi. 

Affidavits  of  Jurors  cannot  l)e  reoslved  to  bn- 
peach  their  verdict.  Internationa]  ft  Q.  N.  B,  Co. 
V.  Oordon.  n  Tex. «;  People  v.  Btlmar  Of  Ich.)  Jul? 
t,  1890;  Tarbell  v.  Tarbell,  e  New  Bos.  Bep.  Oi,  DO 
0L.R.A. 


TL  IBB:  Cattell  r.  Dlapaloh  Fub,  Oo.  B  West  B^i. 
643,  B8  Uo.  868;  Waid  v.  Blaokwood,  48  Ark.  M; 
People  V.  Pratt,  IB  CWL  888;  Jones  v.  Parker.BT  K. 

asB. 

ASIdavtta  of  Jurors  are  not  admissible  to  show 
what  their  ondeiscandlnga  of  the  tecta  were  and 
upon  irhat  (round  they  rendered  a  verdict  in  order 
to  support  a  motion  for  a  new  trial,  WUls  Point 
Bank  T.  Bates.  TtTez.  m. 

While  not  farored,  they  mar  be  considered  upon 
the  qnestlon  whether  the  verdict  was  a  ^ambUns 
vetdloL  Bast  Tennessee  ft  W,  N.  0.  B.  Oo.  T. 
Winters.  8E  Tenu.  EU.    Bee   Htata  v.  Harper,  101 

N.  aio. 

AffldavltB  of  Jurors,  thouRb  not  reodvable  to  Im. 
peach  or  avoid  their  verdict  In  respecB  to  a  matter 
wliiob  eesentlaliy  inherea  In  the  verdlot  llself.  may 
be  reoelved  In  Nebraska  as  to  overt  acta,  such  as 
all  Jurors  present  may  with  eqaal  knowledge  taa> 
tify  to.    Harris  v.  State,  U  Neb.  8Ce. 

Bea  tenerally  noU  to  BartletC  v.  Fatten  (W,  Taj 
SI..B.A.Ili8, 


.Cookie 


iside  the  veidict  and  grant  a  Dew  trial,  for  tbe 
following  reasona:  (1)  mliiconducl  of  jury;  (2) 
accident  HDd  surpriBe,  which  ordinary  pru- 
dence could  ant  have  guarded  against;  (S)  ex- 
cessive damneeB,  appearing  to  Lave  been  Klven 
uodrr  llie  iDflutDce  of  pa^on  and  prejudice; 
(4)  inaufHciency  of  tbe  evidence  to  fuatify  the 
verdicl,  and  Ihat  itiangainst  tbelnw;  (0)  errors 
of  law  occurring  at  llie  trial,  and  excepted  to 
InpliiiiilifT. 

With  tbe  uo'Ioe  of  Intention  to  move  for  a 
new  trial,  the  following  affidavit  of  the  jurors 
waa  filed: 

Terriiory  of  Dakota,    ) 
County  of  Minnehaha.  J 

H.  C,  Aldrich,  Ira  Wioter,  John  Fortune, 
Henry  Brandt.  0.  C.  Melcalf.  0.  H.  Wangsneaa. 
D.  0.  Crooks,  Jamea  Riley,  Allen  Gould,  Tbos. 
Rlckard,  William  Hodgklnson  and  James  N. 
Coroihets,  each  being  flrat  duly  awom,  depose 
and  say  that  they  were  memtfers  of  the  Jury 
who  rendered  a  verdict  in  tbe  case  of  John 
Marphu  *.  Ttaae  A,  Murphy,  in  the  District 
Court  In  and  for  aaid  County  and  Territory,  on 
the  twenty 'Bevenih  day  of  November,  1888; 
that.  In  considering  what  verdict  to  render  in 
■aid  caao.  the  Jury  agreed  that  a  verdict  of 
about  two  dollars  (|2)  Id  favor  of  the  defend- 
ant would  be  proper  and  correct,  but,  through 
the  inlatake  and  misunderstand  toe  of  aald  ju- 
rors, H  verdict  of  six  hundred  ana  ninety  dol- 
lars 1(690^  in  favor  of  the  defendant  waa  ren- 
dered. The  deponents  further  say  that  said 
tniatake  and  accident  happened  in  this  way: 
Tbe  plaintiff  in  tlie  above-mentioned  action 
claimed  there  was  due  bim  from  tbe  defendant, 
on  two  prumiBsor?  notea,  the  sum  of  aii  hun- 
dred and  twenty-flve  dollars  (1625),  with  Inter- 
est Tbe  defendant  set  up  a  counterclaim  of 
two  thousand  one  hundrm  and  sixty  dollars 
(tS.160),  for  work  and  labor  performed.  After 
coDndering  the  evidence,  aaid  juron  agreed  to 
offset  the  plaintiff's  notea  and  give  the  defend- 
ant about  two  dollars  ($3)  over  and  above  said 
notes,  making  a  sum  tolal  of  sli  hundred  and 
ninety  dollars  [|6S0);  deducling  therefrom  the 
amount  Ibe  plaintiff  claimed,  left  a  balance  In 
favor  of  the  defendant  of  about  two  dollars 
(|2),   but  In   framing  their  verdict   the   said 

iurorsdisagreed.  some  claiming  a  verdict  read- 
Dg  six  hundred  and  ninety  dollars  (|690)  In 
favor  of  the  defendant  would  eipreas  their 
Intention  properly  and  some  two  dollars  ($3). 
After  some  discussion,  tbe  majority  concluded 
tbe  flrst  would  be  correct,  but  instructed  their 
foreman  to  ask  the  advice  of  the  court  on  the 
matter  before  delivering  tbe  verdict.  This  tbe 
foreman  attempted  to  do,  but,  a&  the  deponents 
verily  believe,  he  through  some  misunderstand- 
ing tailed  to  obtain  the  information  wanted, 
and  the  verdict  remains  as  first  written.    The 


ret  the  information  required,  and  that  the  conrt 
ad  decided  that  tbe  verdict  aa  written  con- 
veyed the  meaning  intended,  they  answered 
"Tm"  to  tbe  question  if  it  was  their  verdicL 
The  deponents  furtlier  say  that  the  verdict  ren- 
dered was  not  the  om  latended;  tbat  the  result 
9L.R.A. 


diet  rendered. 


C.  C.  Hetcalf. 
Jna.  B.  Kiley. 

D.  O.  Crook*. 
H.  P.  Brandt 
Wm.  Hodskinson. 
Tbos.  Rickard. 
Allen  Gonld. 

H.  C.  Aldrich. 
J.  P.  Winter. 
a  H.  WaogOTBB. 


A  btn  of  excepHoni  was  setUed  on  tbe  STUi 
day  cf  March,  1689,  being  tbe  evidence  intro- 
duced and  excepIlon&  taken  during  tbe  trial, 
together  with  the  notice  of  motion  for  new 
trial,  and  the  affidavit  of  Jurors  upon  the  rec- 
ord of  the  court  At  the  regular  Aprfl  Term 
tbe  motion  for  a  new  trial  waa  brought  on  for 
hearing.  Tbe  defendant  moved  tbat  tbe  fore- 
Koing  affidavit  be  stricken  from  ihe  files  and 
disregarded,  upon  the  ground  that  said  affida- 
vit was  Improper,  incompetent  end  ioadtnis- 
alble,  and  contrary  to  law.  This  motton  was 
sustained  and  the  affidavit  was  stricken  from 
the  files.  To  the  grenling  of  this  motion, 
plaintiff  eiccpted.  Tbe  motion  for  new  trial 
waa  heard,  end  waa  overruled  and  denied,  to 
which  Older  of  tbe  court  plaintiff  excepted. 
A  judgment  was  then  rendered  in  accordance 
with  toe  verdict  and  an  appeal  duly  taken.  A 
large  number  of  aasignmenla  of  error  waa  filed, 
but,  for  the  purpose  of  fully  reviewing  tbe 
case,  these  may  be  grouped  under  two  heads: 
(1)  the  errors  commuted  on  the  hearing  of  tbe 
motion  for  a  new  trial,  tn  denying  Um  same. 
and  granting  tbe  order  striking  the  affidavit  of 
tbe  jurors  from  the  files  of  the  case;  ^)  Ibe 
errors  of  law  committed  upon  the  (nal,  in 
refusing  lo  direct  a  verdict  for  plaintiff  as 
requested  upon  tbe  trial,  and  also  In  the  law  of 
the  case  aa  given  to  the  jury  by  the  court 

1.  As  to  the  fitst  of  Uiese  alleged  errors,  it 
has  been  settled  upon  sound  considerations  of 
public  policy  that-the  tealimony  of  Jurors  is 
mndmisBible  in  support  of  a  motion  tosetaade 
a  verdict  on  the  ground  of  mistake,  irregularity 
or  misconduct  of  tbe  jury,  or  of  some  one  or 
more  of  the  panel  This  rule  is  conceded  by 
counael  for  appellant,  but  he  inaisls  tbat  In  tbe 
present  case  Uie  mialake  which  la  proved  by 
the  testimony  of  tbe  jurors  la  of  a  different 
character  and  nature  from  those  from  which 
tbe  general  rule  emanated;  that  it  la  not  one 
connected  with  tbe  consultation  of  tbe  jury  or 
tbe  mode  at  which  tbeverdict  was  arrived  at  or 
made  up.  No  fact  or  dTCumstaDce  ia  offered 
to  be  proved  which  occurred  prior  to  tbe  dete> 
mloation  of  thecasebr  tbe  Jurvand  their  final 
agreement  on  the  vermct  whlcS  was  to  be  ren- 
dered by  ibem.  But  tbe  evidence  of  Ibe  junM 
is  offered  only  to  show  a  mistake.  In  tbe  natun 
of  a  clerical  error,  which  happened  after  the 
deliberations  of  the  Jury  had  ceased  and  they 
bad  acluaUy  agreed  upon  their  verdict  Tba 
error  consisted,  not  In  making  up  their  verdict 
on  wrong  principles,  or  on  a  mistake  of  tb« 
facts,  but  an  conlaaion  to  state  oonectly  in 
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vTlTiiiE  iiie  Twaicl  to  wWch  they  had  IioiiMtlr 
«ih1  fur^  arrived;  in  olher  words,  a  case  of 
«  mere  formal  and  clerical  error,  wbicb,  de- 


-qdle  the  general  mle,  the  court  ought  to 
Interfere  to  correct,  in  order  to  protect  the 
riehts  of  partiea.  This  conientlon  on  the  part 
-or  ihe  appellaat  leems  to  be  Just  and  right,  and 
blgblf  Balultuj  and  reasonable,  and  we  should 
be  iQclined  to  bold  with  him  If  it  were  not  for 
Ihe  adjudications  of  a  amit  of  the  highest 
standing  and  Bblllty  to  the  contrary,  tIe.,  the 
Supreme  Court  of  Cidifomia,  the  Statutes  of 
which  State  apoo  new  trials  are  Identical  with 
our  own.  Wftile  we  do  not  wish  to  be  under- 
stood that  tbe  decisions  of  that  court  are  con- 
clusive upon  us  In  such  case,  jet  when  we  are 
«aked  to  make  an  exception  to  a  general  and 
tlnreversed  rule,  it  will  be  safest,  to  aay  the 
least,  to  mshe  tbese  exceptions  aa  few  as  pos- 
sible, that  the  rule  may  not  be  oblitersteo  In 
time  by  the  numerooa  exceptions  that  may  be 
made  to  govern  special  cases.  The  slstutorr 
rrounds  upon  which  the  affidavit  of  Jurors 
is  permitted  to  be  heard  are:  "Whenever  any 
one  or  more  of  the  Jurors  have  been  indnoed  to 
assent  to  any  general  or  special  verdict,  or  to  a 
Hading  OD  any  question  submitted  to  tiiem  by 
the  court,  by  a  reaort  to  the  delermtnation  of 
«bance,  sucn  misconduct  may  be  proved  by 
tbe  aindavit  of  any  one  of  the  jurora."  Comp, 
Uws.  Bubd.  B,  ^  BOSS. 

The  above  siibdiviaion  Is  a  literal  copy  of  tbe 
CaliforDla  Statute  upon  that  subject,  and  baa 
been  before  the  Supreme  Court  of  that  Stal« 
several  times. 

The  fs'ts  in  tbe  case  of  Polhemut  t.  Beiman, 
80  Cal.  4S8,  are  very  similar  to  the  one  under 
<!Onslderation,  and  are  as  follows:  The  defend- 
ants on  tbe  trial  admitted  that  they  owed  tbe 
ptaintlfT  (578. TS,  bnt  claimed,  aa  due  them  on 
the  couQIerclalm,  $9d2AB,  thus  malting  a  bal- 
ance in  their  favor  of  $358.78.  Tbe  Jury 
rendered  a  verdict  In  favor  of  defendanta  for 


plus  and  took  Judgment  for  the  amount  tbey 
claimed.  Tbe  plaintiffs,  on  motion  for  a  new 
trial,  filed  affidavits  of  the  Jurors  that  they  ren- 
dered ibeir  verdict  with  the  understanding  that 
the  amount  admitted  to  b^  due  to  the  plaintiff 
would  be  deducted  by  the  court  from  tbe 
amount  found  in  the  verdict  and  that  Judg- 
ment would  be  rendered  for  the  balance,  viz., 
the  sum  of  $81.41.  Tbe  plaintiff  appealed. 
In  considering  the  case  tbe  court  says:  "In 
Ibis  State  tbe  affidavits  of  jurymen  cannot  be 
received  to  defeat  or  impeach  a  verdict  Tlie 
prohibition  extends  beyond  cases  of  willful 
misconduct  on  the  pert  of  Jurors,  and  to  every 
case  in  wbieb  tbe  affidavits  are  attempted  to  be 
HBed  as  Bround  for  leltlng  aside  a  verdict  lie- 
cause  of  a  misunderstanding  of  Its  effect  bv 
some  or  all  of  the  Jurors  who  unite  in  its  rendi- 
tion. Tbe  only  exceptions  to  this  rule  are 
those  In  wbicb  the  Legislature  bas  by  express 
«DactmeDt  authorized  such  attack  upon  the  ver- 
dict by  those  rendering  it"  See  also  B^e«  v. 
California  fUage  a>.  ^  Cal  474.. 

The  langusge  of  such  an  Buthoritv  Is  entitled 
to  and  does  receive  n^st  consideration  from  all 
judicial  tribimalB.  If  the  conclusions  we  have 
-come  to  are  seemingly  bsrsh,  and  may  be  un- 
just so  far  ai  the  plobitlfl  In  this  case  is  con- 
«L.B.A. 


cemed,  he  oonid  have  been  fully  protected  at 
the  time  tbe  verdict  waa  rendered.  The  ve^ 
diet  conld  bave  been  srautlnlzed.  and,  from  tha 
circumstances  traDsplriog  at  Uie  lime  of  lla 
deliveiy  Into  court,  tne  vradict  could  have  been 
read  to  the  Jury  and  It  polled  before  discharged, 
and  if  any  disagreed  with  It  tbey  could  have 
been  sent  to  tbetr  room  to  have  returned  a  neir 
verdict  that  would  have  eiprecsed  Ibeir  deter< 
mination.  Upon  the  first  proposition  of  appel- 
lant, we  say  the  court  committed  no  error. 

2.  Did  the  court  err  in  refusing  to  direct  a 
verdict  for  plaintiff  ss  requested  upon  the  trial, 
and  also  in  tbe  law  of  tbe  case  as  piven  to  tbe 
Jury  In  the  charge?  From  tbe  evidenre  upon 
tbe  trial,  the  court  charged  the  Jury  as  matter 
of  law  as  follows:  "There  is  a  legal  and  mord 
obligation  resting  upon  the  parent  to  provide 
for,  educate  and  take  care  of  his  minor  chil- 
dren until  tbey  arrive  at  the  age  of  majority. 
Tbet  being  so,  the  law  Imposes  a  correiaiive 
duly  or  entitles  the  parent  to  the  beneSt  of  tbe 
earnings  of  the  cbila  during  his  minority.  Out 
of  that  existtug  state  of  things  arises  tliiq  pre- 
sumption: That,  where  a  child  performs  labor 
for  Its  parents  without  an  express  or  implied 
atcreement  or  contract  that  the  child  shall  re> 
ceive  compensation  tberefor.  It  must  be  pre- 
sumed that  tbe  servloea  were  gratuitous,  and 
tbat  the  child  cannot  recover  tberefor.  Of 
course  this  presumption  grows  leas  and  less  as 
the  distance  from  the  parent  tree  Increases. 
But  I  am  of  the  opinion,  and  so  charge  vou, 
that  the  law  is  that  a  grandson  working  Tor  a 
grandfather — that  the  name  presumption  oxisis 
there,  in  the  abwnoe  of  nny  proof  of  an  ex- 
press or  Implied  agreement  by  tbe  parlies  that 
the  grandson  sball  receive  waces  for  what  ha 
did.  If  you  believe  from  all  ibe  evidence 
in  Ibis  case  tbat  the  defendant,  Isaac  Murphy, 
was  taken  into  tbe  family  of  the  grandfather, 
and  treated  as  one  of  tbe  family,  and  thai  there 
was  no  contract,  either  express  or  implied,  and 
that  neither  parly,  the  defendant  or  the  plain- 
tiff, understood  or  expecled  tbat  there  was  any 
remuneration  for  tbe  services  rendered,  then  I 
say  to  you,  gentlemen,  if  you  And  tbis  slate  of 
facts  to  exist  from  all  tbe  evidence  In  the  rase, 
the  defendant  cannot  recover  in  this  action 
upon  his  counterclaim.  .  .  .  You  are  to  de> 
termine  from  alt  the  evidence  in  the  case,  tbe 
facts  testified  to  and  surrounding  this  ent- 
plovment,  its  origination  and  its  termination, 
ancf  determine  from  that  evidence  whether  or 
not  there  was  any  contract,  exprcsted  or  im- 
plied, between  these  parties,  wliicb  would  ao- 
Ihorize  you  to  And  tbat  the  services  were  to  bo 
psid  for."  Tbis  instruction  declares  that  a 
parent  is  bound  by  taw  to  provide  for,  educate 
and  take  care  of  his  minor  cbildren.  and   for 


minority;  and  the  presumpiion  is  tbat,  in  the 
absence  of  an  express  or  implied  agreement 
that  compensation  shall  be  paid  ibe  child,  Ihe 
labor  of  tbe  child  is  gratuitous.  The  court 
then.  In  the  same  instruction,  says:  "I  am  of 
tbe  opinion,  and  so  charge  you,  that  Ibe  law  la 
that  a  grandson  workine  tor  a  grandfatiier— 
that  the  same  presumption  exUls  there,  in  Ibe 
absence  of  any  proof  of  an  express  or  implied 
agreement  by  tbe  parlies  tbat  the  graDdstw 
snail  receive  wages  for  what  be  did." 
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arises  (und  (he  court  aniioiiDced  to  tbe  Jury  ibat 
It  did  arise  Ja  tbe  caK  at  bar),  eilber  as  ■  m&l 
ter  of  law  or  of  fact,  caa  a  recovery  for  vegea 
due  or  labor  performed  by  Ibe  child  for  tbe 
parent  1*  liatf  on  an  implied  conlractf  If  so, 
wbat  Is  tbe  necesilT  of  making  Ibe  dlBtinction 
between  piecl  and  cblld  and  otber  t>creoDB 
wbeie  IbiB  relationsliip  does  not  exist!  Au- 
thorities are  numerous,  and  perhaps  unconflfct- 
ing,  that  expreu  contracts  made  betneen 
paicDt  and  cb lid  that  tbe  child  shall  be  paid 
wages  for  bis  labors  during  a  portion  of  all  bis 
minority  will  be  enforced,  but  it  la  for  the 
child  to  eslablisb  such  a  contract  before  it  ia 
entitled  loiecover;  but  ne  know  of  none  where 
an  implied  contract  exiula  to  that  effect, 
unless  ihere  are  fads  or  circumstances  that 
indicate  that  it  was  clearly  understood  1:^  tbe 
parlies  that  Ihe  services  were  to  be  paid  for. 

In  a  leading  case,  Fellagt  v.  P^Uage,  32  Wis. 
141,  ^u(^« Cole  says:  "The  only  olber  excep- 
tion ariaiog  upon  tbe  record  materia!  to  be 
GODsidered  is  tbe  one  lakcn  to  tbe  refusal  of 
tbe  court  to  give  tbe  iustruciionB  asked  on  the 
part  of  the  defendBiil,  These  ioslructions  are 
H  follows:  'If  the  jury  flnd  that  tbe  plaintiff, 
except  during  short  intervals,  resided  with  bis 
father,  tbe  defendant,  bad  there  bis  board  and 
clothing  and  whatever  in  tbe  way  of  money  be 
needed,  the  same  as  any  otber  member  oi  the 
family,  and  that  there  wasat  ao  time  any  agree- 
ment what  he  was  to  receive  as  compensation, 
then  he  cannot  recover.  ToemitJe  the  plaintiff 
to  recover,  he  must  show  that  be  had  an  agree- 
ment with  the  defendant  that  be  was  to  be 
paid  for  his  services,  eilber  at  a  flxed  price  or 
what  they  sbould  be  worth.'  Were  not  Ibe  In- 
UiuctioQs  correct  as  propositions  of  law,  and 
can  it  fairly  be  assumed  tbal  tbe  defendant  was 
not  prejudiced  by  ibe  refusal  of  the  court  to 
give  Ibeoi?  Tberelation  t>etween  tbeseparties 
was  that  of  father  and  sod.  And  where  sucb 
&  relation  of  kindred  exisls,  It  is  well  settled 
that  tbe  law  will  imply  no  prDmlse  on  tbe  part 
of  tbe  faiber  to  pay  for  the  services  of  tbe  son 
Tendered  by  the  latter  after  be  arrives  at  age. 
The  presumption  ia  that  tbe  child  renders  the 
service  gratuitously,  or  in  consideration  of 
bavine  a  home  with  bis  faiber,  of  being  fur- 
nlsbed  with  board  and  clothing  and  of  receiv- 
ing careandatlcntionincaBeoisirkness.  And, 
therefore,  in  order  to  sustain  an  sction  for  com- 

Kosaiion  for  services  by  a  child  against  the 
ther,  this  courthas.  In  effect,  beld  m  several 
cases  that  It  must  be  shown  by  tbe  evidence 
tbat  a  contract  existed  between  tbe  parties  to 
pay  for  such  services,  and  that  sucb  a  contract, 
as  10  proof  of  its  existence,  is  not  to  be  placed 
on  tbe  same  grounds  as  "a  contract  between 
■Irangers,  unauected  by  any  personal  relation." 
fiiher  V.  Fuher,  6  Wis.  473;  Kaye  v.  Crawford, 
23  Wis.  831;  Uall  v.  FiiuJi,  26  Wis.  278. 

The  same  rule  relating  to  children  by  blood 
appears  to  apply  equally  to  children  by  adop- 
tion, in  Mountain  v.  Fuher,  22  Wis.  98.  Bee 
also  7),Ur  v.  Barrington,  89  Wia.  881. 

lo  Ibe  case  of  Titman  v.  Titman,  M  Pa.  464. 
Ibe  claim  waa  for  services  rendered  by  the 
plaintiff  to  her  faiber  when  she  waa  elKbteen 
yearsofaee.  JtfdpeSbarswoodBaid:  "Tue8rst 
question  is  whether  there  was  aufflcient evidence 
SL.K  A. 


father  and  daughter  merely,  but,  superadded 
to  that,  tbe  contract  relation  of  master  aiKt 
servant.  The  presumption,  prima  facie,  wa» 
undoubtedly  against  the  plaintiff's  claim,  and 
the  oniu  was  therefore  on  her  to  show,  by- 
clear  and  distinct  evidence,  a  contract  by  bo* 
faiber  to  pay  her  wages." 

To  tbe  same  effect  is  Barrett  r.  Barrelt,  S- 
Or.  411.  It  ia  not  enough  that  the  party  ren- 
dering the  service  expected  to  be  paid,  nnlew 
tbe  circumstances  are  such  as  show  that  the 
person  for  whom  they  were  rendered  expected 
to  pay  for  them,  or  ought  to  have  understood 
that  such  serricea  would  be  a  valid  chargv 
againat  him.  Where  the  parties  stand  lo  each 
oUier  in  the  relation  of  meml>et8  of  the  same 
family,  as  brothers,  father  and  sou,  or  father 
and  daughter,  or  if  inmates  of  the  same  family, 
Uiough  only  remotely  related,  there  is  prima 
facie~no  implied  promise  to  pay  for  labor  dona 

In  this  case  there  is  no  preieitse  that  Ibere- 
was  an  express  contract  proven,  and  the  jury, 
under  the  broad  charge  of  the  court,  no  doubt 
believed,  end  they  bad  good  reason  to  so- 
believe,  that,  when  the  latJor  was  shown  to- 
have  been  performed  by  tbe  defendant,  h» 
could  recover  upon  a  pianlttm  mervit  aciioa 
without  taking  into  consideration  the  relation- 
ship he  bore  lo  tbe  plaintiff.  If  tbe  court  bad 
left  the  delerminaHon  of  this  relationship  to- 
the  Jury,  Instead  of  having  absolutely  declared 
what  it  was,  then,  presumptively,  we  might 
have  inferred  that  they  did  not  stand  as  parent 
and  child  towards  each  other,  and  il  so,  a 
quantum  mtniit  action  could  have  been  main- 
tained. 

For  this  error  IA»  eaie  mutt  bt  r 
remanded  far  a  ntvi  trial. 

All  the  Judges  concur. 


J.  J.  WHITE,  Be^.. 


■1.   In  aa  Rctlon  A>r  Beg^Ugenee,  wli«r«- 
biiildinga,tr«ea  or  cropa  »re  deatrorMd 

or  Injured  by  Ore,  the  proper  mensure  of  daiD- 
Bites  Is  not  the  dlOerenoe  In  the  value  of  ttia  ]abA 


A  nUroad  oompanr  upon  whoae  rl^ht  of  way  a 

Ore  orl«inat«  trom  Sparka  and  oloders  from  a 
looomotlve,  t^ltlnfc  inOHmmable  material  wbtob 
the  companr  bas  permltuid  (o  grow  alons  the  war- 
side,  is.  wbether  tbe  engine  la  out  of  order  or  not, 
obamed  wlUi  tbe  dutr  of  ustng  all  reaaonabla 
means  to  arrest  the  fli«.  10  osnotUi  Injure  aitjoln- 
Idk  property;  and  such  dutf  ts  not  diactisrged 
where  tbe  station  agent,  althaui^h  his  attenUon  was 
called  to  the  Hre,  made  no  effort  lo  put  It  out 
observing  that  boys  were  engaged  In  an  apparently 
eucceaaful  effort  to  ezUngulsb  it.  Eliihma  v.  Uoouw 
W.  &  O.  K.  Co.  (Sup.  Ct.)  W  N.  T.  B.  E.  TBI. 
The  mere  fact  that  the  owner  of  lands  adjotnlnt 
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B.  In  *a  motion  tar  ilwmagM  npon  ln]a- 
riea  OMoaed  b^  aparln,  eio^  from  a  looo- 
moUTe.  tlie  plaJDtJff  miut  not  onlr  prove  tbut 
tbe  Bra  mlibt  hara  pToooeded  from  tbe  defend. 
ADt't  locomotive,  but  must  itaow  by  reasonable 
MlIlrmallTS  eTldenoe  tbM  tt  did  w  orUliiate.  It 
la  not  necc— TT.  howeTer,  to  prove  CUi  befoad  a 


8.    If  la  tlM  neeoMarj  iwB  of  flr«fortti« 

producHon  ot  (team,  by  the  unial  and  beat  ap- 
proTed  appUanocB,  irltbout  neKUffSDoe-  apariu 
eaoape  from  a  kmomotlTO  engine  sod  set  on  firs 
the  premlna  of  adjaoMit  owneia  of  property, 
Booh  loaa  moat  b«  borne  br  tbe  owner  u  one  of 
the  InoldcDM  of  the  operatloD  of  raUrOMk. 
AAer  tt  la  mbwmx  thai  a  flr«  origt- 


moUTe,  tbe  burden  of  proof  of  eatablishliv  ll>e 
f»ot  that  tbe  railroad  oompaor  °»^  tbe  moet 
«pp(o**d  applianoes,  wblob  bad  been  tested  and 
(oond  piaotlcable  at  tba  Ume,  la  upon  tha  oom- 

(NoTsmber  H,  im.) 

APPEAL  bv  defendant  from  a  Judfrment  of 
tlie  Dlatnct  Court  for  Mood;  County  In 
tftTor  of  plaintiff  In  an  action  brought  to 
neova  damaires  for  injuries  alleged  to  have 
ramlted  from  Bra  Degligeatly  let  out  by  defend- 


Ajflmud. 
he  facts  are  f 


Tbe  facts  are  fullv  slated  In  the  opinion. 

Mr.  H.  H.  netd.  with  Matrt.  John  T. 
Fiah  Knd  Wlnsor  *  Klttrodi^o,  for  appel- 
lant. 

Mem*.  Bl«*  Bro*..  for  respondent: 

If  the  property  is  totally  deslroyed  t^  the 
injury,  tbe  proper  measure  of  damages  Is  the 
value  of  the  property  al  the  lime  of  Ibe  fniury . 

2  Thomp.  Neg.  p.  1863;  Tokdo.  F.  dW.  R. 
a>.  T.  Arnold,  43  111.  418;  Tdtdo.  P.  A  W.  B. 
C!i>.v.JaAn<Con, 74111.  83;  Whipplet.  WalpoU, 
ION.  H.  180;  Barnard  t.  Fbor.  31  Pick.  881; 
AtkiTuan  t.  AUantie  AP.R.Co.m  Ho.  867; 
Ohapman  v.  Chicago  dt  N.  W.  R.  Oo.2a  Wis. 
804;  Dak.  Oomp.  Laws.  %  4e00. 

The  amount  that  wiU  compensate  plaintiff  is 
tbe  full  value  of  the  house  destroyed. 

a  Tbomp,  Neg.  p.  12B3;  Burkt  v.  LouimlU 
A  N.  R.  Co.  1  Helsk.  451;  '^Mibtek  t.  JVra 
7orli  Ctat.  R.  Co.  86  Barb.  644;  DeiatBare,  L. 
<t  W.  R.  Co.  V.  Salmon,  8B  N.  J.  L.  816;  At- 
it'nsMi  T.  AtUKHtie  A  P.  R.  Co.  68  Ho.  867; 
Beeitr  v.  DiiaiBare  A  H.  Canal  Co.  18  Hun, 

a  rallroBd  knew  tbat  fire  bad  been  let  by  tbe  oom- 
pany'a  eroployie  upon  Ita  right  of  way,  and  wai 
■till  nnouiiierlnB  thereon  In  itumpa  and  loaa,  does 
not.  as  a  matter  of  law,  require  blm  to  leave  hit 
barreetlnKaiid  extloKuisb  the  tlieB.  dunev.Ull- 
waukee*  N.  R.  Co.  TG  Wis.  G32. 

That  tbs  title  to  the  land  on  wbloh  a  building 
dtstrOT^  by  fire  stood  was  In  tbe  railroad  oom- 
panj  doca  not  ohanse  the  degree  of  prudent*  and 
care  It  we*  bound  to  exercise  to  gmard  agalnat  tbe 
Injury,  or  t«nd  to  ihoir  contributory  neg]  Igenoe  on 
tbs  part  of  tbe  ovner  of  tha  building.  Milwaukee 
*  BL  F.  R.  Co.  V.  Kellogg,  M  D.  B.  4(N,  H  L.  ed.  SEt: 
fiiand  Trunk  U.  Co.  v.  Biobardaon,  SI  U.  EL  lU.  £8 
Led.  8E«. 

The  StatuU  of  Vermont  M  to  tbe  liability  of  rail- 
road companlea  for  bulldlogi  burned  by  fire  from 
ao  ovlna,  embrMca  bulUlngs  on  tbe  line  of  the 
tLR.A. 


2B4:  CWand  v.  Tliorji. 
land  T.  Mu»aiUna,  9  Ic 

Tbe  queetioD  of  nei;ll 
fact  for  the  Jury,  and  b 
by  the  Jury  will  not  be 

Molmt  Plow  Co.  T. 
FVeneA  t.  Laneatter,  2 
BogU.  'i  Dak.  464;  W- 
8t.  P.  B.  Co.  6  Dak. 
City,  8t.  J.  A  0.  B.  h 
88  Mo.  848;  Bitnix  Cit 
84  U.  8.  17  Wall.  657- 
PiiMurgh,  0.  A  E.  L. 
6  Cent.  Hep.  912;  Rich. 
68;  Calfdonia  Ootd  Ji 
Dak.  203;  8tar  Wagoi 
Dak.  288;  Indianaip<ait 
tan,  18  West  Rep.  833 
T.  Byndieate  Int.  Co.  Si 

The  fourth  of  Ibe 
would  have  been  propei 
tbe  evidence  as  to  tiie 
stack  bad  been  iDtrodu( 

1  Tbomp.  Neg.  p.  15 
R.  Co.  v.  Chate,  U  Ka 
iMir«  AR.  Canal  Co.  W 
Sioux  Oity  A  P.  R  Oo. 
WUieonnn.  I.  AIf.R.( 
T.  ChurehiU.  68  Mich,  i 

Tbe  evidence  justiHi 
tbe  fire  complained  of 
iDcomotiva. 

Dean  v.  Chieago,  It. 
Minn.  418;  Altard  v.  C 
78  Wis.  16S,  and  cases  i 
V.  Chieago,  M.  A  St.  1 
AtehUon,  T.  d  S.  F.  . 
Kan.  aOO;  Chidater  v. 
58  Cal.  201;  McKeeeer 
Id.  800;  mm  England 
Cush.  S21. 

A  verdict  cannot  be  i 
by  the  evidence  when, 
dence  together,  it  will 
warrant  the  conclusions 

Johnton  V.  Chieago, 
Minn.  S7;  Sfoswn  v.  i 
R.  Oo.ta  Iowa,  216;  1 
i.  a  <e  ff.  &  Cb.  66  V 

Bennottt  J.,  delivei 

Tbe  complaint  alleg 
on  and  prior  to  tbe  lOlL 
tbe  owner  of,  and  in 
bouse,  valued  at  (250, 

roadway  and  buildings  ti 

from  other  buildings  to 
munloaled  from  a  locon 
Co.  V.  Kichardeon,  mpra. 
In  an  action  ag&lnst  a  n 
Urently  bumioK  a  mill  w 


way. 


rvldeoo 


itltw 


the  company  Is  admlselbli 
Evidence  of  a  ouatom  1 
ploy  a  watchman  for  ralli 

Srldenoe  that,  at  VBrlo 
■uDimer,  t>efoTe  the  lire  i 

fendant^  locomotlveescH 
themllLlsBdmlsslUe.  II 
ton  V.  New  York  A  N.  X 
aai;  BtLoulS,LH,*8.B 
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nolives  aud  en^es  on  lU  road,  and  Ibat  rbe^ 
vere  lO  defecliTe,  that  ipnikB  epcnped  and  act 
fire  to  the  piairie  adjacent  to  the  premiaeB  of 
tbe  plainiiS,  wbicb  spread  to  and  dpetro^ed 
•aid  dnelling-tioase.  damagiag  bim  Id  tbe  sum 
of  |2W.  llie  answer  of  the  defendant  la,  in 
aubetancfl,  a  general  deolal.  Tbe  cause  was 
tried  by  a  Jury.  A  general  Terdict  and  aev- 
«ral  apecial  verdlcta  neie  rendered.  Eicep- 
tiom  to  seTvral  of  the  apecial  Terdicls  were 
laken  by  tbe  deteodaDL  A  motion  fnr  a  new 
trial  upon  a  bill  of  eiceptiooa  waa  filed  and 
heard,  and  denied  by  tbe  court.  Judgment 
rendered  for  tbe  plalutiff.  and  on  appeal  taken. 
Tbe  first  eicepiion  or  assignment  of  error  is 
to  tbe  overniliug  b;  the  court  of  defendant'! 
cbjeclion  to  tbe  question,  "What  was  jour  in- 
teniion  lo  do  witb  tbe  housef  Tbe  plaintiff 
hiid  tesL'tled  that  be  waa  the  owner  of  the  house 
anil  land  eituated  bb described  in  the  complaint. 
The  question  waa  iben  asked  him,  "Wbaiwaa 
jour  inieuiion  to  do  witb  the  house?" — and  the 
answer  waa,  "I  probably  would  have  moved 
ft,  because  I  sold  the  land,  all  but  tbe  eighty  it 
vaa  OD.    I  should  have  moved  It  from  there, 

fnibably.  I  bought  a  house  and  lot  here,  and 
could  put  il  on  that  lotor  two  lots  up  here,  If 
1  wanted  to.  The  value  of  the  house  was  some- 
ivbere  from  $250  to  (UOO,  aud  it  waa  burned 
vp  on  tbe  lOth  day  of  October."  It  may  be 
true  that  tbe  compeieni^  of  tbe  above  tesli- 
nony  aa  to  what  plainlia  was  intending  to  do 
vilb  ibe  bouse  may  be  questioned;  yet.  If  iU 
admission  bas  not  resulted  In  any  barm  to  tbe 
party  objecting,  a  reversal  on  thai  giound  will 
Dot  be  graQtcd.  The  nature  of  the  property, 
lis  owQt^abip,  or  ila  value,  was  not  disputed; 
neither  wbsL  the  plaintiff  would  do  witb  (be 
property  if  ft  bad  not  beeo  destroyed.  Tbe 
auswer  to  tbe  question  could  have  had  no  in- 
fluence on  the  result,  and  tbe  finding  of  tbe 
Jury  would  have  been  tbe  same  if  it  bad  been 
excluded.  Tbe  appellant  in  bis  brief  endeavors 
to  point  out  the  difFerence  in  tbe  measure  of 
damages  between  real  and  personal  property. 
His  conlenliou  may  be  well  taken  when  a 
cause  involving  that  distinction  arises,  which 
1b  not  tbe  fact  in  the  case  under  consideration. 
The  fact  of  the  ownership  of  the  bouae  gave 
tbe  plaintiff  a  right  of  recovery,  and  not  the 
fact  as  lo  whether  it  was  lenl  or  personal  prop- 
erty, or  as  to  what  plaintiff  intended  to  do  with 
It.  "For  the  purposes  of  actions  for  in  Juries 
through  negligence,  many  things  which  are  at- 
tached to  the  really,  and  a  part  of  it,  such  as 
fruit-trecB,  houses,  timber,  etc.,  are  considered 
•f  parale  and  distinct  from  il  because  they  have 
B  value  whicb  is  distinct  from  tbe  value  of  the 
land.  Therefore,  where  buildings,  treea,  crops. 
«ic.,  are  destroyed  or  injured,  the  proper  meas- 
ure of  damages  Is  noi  the  dlllerence  lo  the 
value  of  the  land  before  and  after  injury,  but 
of  the  buil<lingB,  trees,  etc.,  themselves;  and 
where   buildinas  are    destroyed    by  Are,   tbe 

E roper  measure  of  damages  is  the  value  of  the 
uildings  when  dealroynl."  2  Thomp.  Neg. 
1262;  mrk«  v.  LouimlUAN.  R.Oo.t  HeUfc. 
451;  Delavtare,  L.  A  W.  B.  Co.  v.  Salmon,  39 
K.  J.  L.  816;  AMruanv.  AllantU  it  P.  B.  Co. 
•  L.R.A 
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evidence.  This  coDl«ntios  Ib  embodied  in  tb« 
third,  fourth  and  tenth  aasignmenls  of  error, 
and  upon  these  we  shall  mabe  a  general  review 
of  the  caae,  as  upon  these,  in  great  part,  tbu 
appeal  depends.  TheM  are  as  follows:  "(3) 
Tbat  tbe  court  erred  In  not  Euslaining  defeiul- 
anl's  motion  to  direct  a  verdict  for  the  defend- 
ant at  tbe  close  of  the  testimony  introduced  by 
tbe  p):iintifl.  (4)  That  tbe  court  erred  in  not 
sustaining  defendant's  motion  to  instruct  the 
Jury  to  return  a  verdict  for  the  defendant  at 
the  close  o(  tbe  entire  teBllmony.  .  .  .  (10) 
Tbat  the  court  eired  In  not  gnniing  defend- 
ant's motion  for  a  new  triaL" 


October,  183S,  be  owned  the  dwelling-house, 
aa  described  in  thecomplaint;  that  a  locomotiv* 
and  train  of  cars  belonging  todefendant  passed, 
about  12  o'clock  of  that  dav,  on  defendant'! 
road;  tbat  ingoing  up  a  grade  in  the  road  near 
the  plaintiffs  house  the  locomotive  was  labor- 
ing very  hard,  and  emiliing  a  large  numlier 
of  spar^;  that  noflrewasseen  previous  to  tbe 
passage  ol  the  train;  that  soon  aFler  it  pa&sed 
tbe  prairie  grass  immediately  adjacent  to  lbs 
tracK  was  seen  to  be  on  fire,  which  ran  toand 
burned  downand  destroyed  tbedwellinE  house 
aforesaid;  and  that  it  was  worih  from  t250  to 
$800. 

In  an  action  for  damages  upon  Injuries 
caused  by  sparks,  etc.,  from  a  locomotive,  the 
plaintiff  roiiat  not  only  prove  that  the  fire 
might  have  proceeded  from  the  defendant's 
locomotive,  but  must  show,  by  reasonable  af- 
firmative evidence,  that  it  did  so  originate.  It 
Is  not  necessarv,  however,  to  prove  this  beyond 
a  reasonable  doubt.  EvidcDce  ahowing  that 
the  engine  emitted  sparks  in  size  and  number 
sufficient  lo  account  tor  tbe  fire,  and  flying 
near  the  building  or  field  actually  caught  fire, 
and  tbatthe  fire  was  discovered  very  soon  afier- 
vrards,  no  other  cause  being  known,  is  suf- 
flclenl  logo  to  tbe  Jury,  to  show  that  tbe  fire 
originated  from  the  passing  locomotive.  Ktit- 
ney  v.  Hannibal  it  St.  J.  B.  Co.  70  Ho.  248. 
80  Mo.  ST8;  Slieldonr.  Hwdton  Bivtr  B.  Co.  14 
N.  Y.  21S. 

Aa  was  held  In  the  case  of  EelHjr  v.  OH- 
eago  A  N.  W.  R.  Co.  (8.  Dsk.)  40  N.  W.  Rep. 
204,  by  this  court,  Ibe  derided  weight  of  au- 
thority and  of.  reason  is  in  favor  of  holding 
that,  tbe  origin  of  the  flre  being  fixed  upon  the 
railroad  company,  it  is  presumptively  charpea- 
hle  with  negligence,  and  must  assume  tbe 
burden  of  proving  tbat  it  had  used  all  those 
precautions  for  confining  sparks  or  cinders,  so 
as  to  prevent  the  igniiion  of  fire  to  surround- 
ing combustible  matter.  The  authorities  were 
very  generally  collated  In  tbe  above-mentioned 
case  to  sustain  this  proposition,  and  need  not 
be  repeated  here.  Such  l>eing  the  facts  and 
tbe  law  governing  them  as  the  case  stood  at  tbe 
close  of  plalDtilTs  testimony,  there  "was  no 
error  in  not  directing  of  a  verdict  for  defend- 
ant at  that  time. 

We  DOW  come  to  the  defendant's  side  of  tbs 
cas&    The  rule  in  this  State  bai  beeo  uiddowa 
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Warn  T.  CmoAOo,  MiLffADKXB  A  Bv.  P.  R.  Go. 
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bfChitfJiuttedTtipploHarinaAerY.SLPaul. 
31.  d  M.S.  Go.,  S  D^.  1.  to  b«  u  foUows:  "It 
ba«  DOM  become  the  Killed  law  of  thiHCOunlTy 
and  of  EnrlaDd  that  the  ligbt  of  way  obtelaea 
In  ever;  cGarterpermilB  railroads  to  u»e  steAca 
CDglnes  fa  propelling  tbelr  traloa:  and  tbat  if 
in  the  oeceswry  om  of  fire  for  the  production 


of  Bteam  for  nich  pnrpoeea,  b?  the  usual  aad 
best  approved  appliasccs  without  aeglljieDce. 
■patki  escape  and  set  on  fire  tbe  premises  of 


adjacent  ownen  of  property,  auch  loss  moat  be 
borne  by  the  owners  as  one  of  the  incidents  of 
the  operatioii  of  railroads."  See  also  Spauldijta 
▼.  C!.ieago  AN.W.RGo.SO  Wis.  110, 83  Wis. 
583;  Read  t.  Mone.  84  Wis.  SIS;  Boff  v.  Weil 
Jermy  R.  Co.  43  N.  J.  L.  201,  18  Am.  &  Eog. 
R  R.  Cos.  476. 

The  law  does  not  require  that  eugln'e  shall 
\>t  so  constructed,  equipped  or  managed  that 
the  eacape  of  sparks  u  Impossible;  and  al- 
though a  Are  may  OTiiilaste  from  \  tpark  or 
cinder  from  a  rauroad  locomotive,  yet  tbat  of 
itself  does  not  render  the  defendant  liable,  but 
It  can  only  be  held  liable  in  case  it  appesrs  by 
the  erideoce  tbat  there  was  necliKencc  on  the 
part  of  defendant  In  respect  to  the  condition  or 
the  handling  or  management  of  its  engines.  A 
railway  company  Is  not  liable,  nor  would  any 
other  person  be  liable,  from  the  mere  fact  of 
the  Ktiing  of  the  flre.  Negligence  to  some 
way  on  Ibe  part  of  the  company  or  any 
other  person  (a  necessary  Id  order  to  form 
the  baua  of  the  liability  for  damages  which  oc- 
cur; because  flre  may  he  used  carefully  and 
prudently  by  a  railway  company,  or  hy  any 
other  person,  and  In  Uiat  case,  if  it  escapes 
by  some  unforeseen  and  unoontrollable  <At- 
cumslance,  the  railway  company  or  other  per- 
sons usine  it  la  not  liable.  Railroads  hare 
the  lawful  right  to  use  upon  their  right  of  way 
steam  In  propetllDgtbtiriraina.  Steamcouonly 
be  produced  by  tha  use  of  fire.  Tbat  being 
10,  it  is  only  necessary  tbat  it  shall  be  used  in 
luch  a  way  as  shall,  as  far  as  practicable,  pre- 
vent Its  escape,  and  so  us«d  with  due  regard 
to  the  rigbia  of  othenihat  tbey  may  not  suffer. 
It  is  therefore  necessary  that  a  railroad  com- 
paiiy,  to  prevent  the  escape  of  sparks,  shall 
use  tbe  most  Improved  appliances  w bleb  have 
been  tested  and  found  practicable,  if  they 
adopt  such  contrivances  on  their  engines,  and 
tbelr  engines  are  skillfully  and  carefully  man- 
aged, and  flre  escapes  from  an  engine  notwith- 
standing such  contrivances  and  '  appliances, 


establishing  these  facts,  after  it  is  shown  that 
a  tire  originated  from  sparks  or  cinders  of  a 
locomotive.  Is  npon  Ibecompany.  It  has  been 
presumptively  shown  that  the  flre  which 
caused  the  damage  in  the  case  In  hand  origi- 
nated from  spaiksoraclnder  from  defendant's 
locomotive.  This  raises  in  favor  of  plainllffl 
a  presumptive  case  of  negligence,  and  entitles 
him  to  recover,  unless  this  presumpllon  can 
he  rebutted  by  tbe  defendant,  by  showing 
that  Ihia  locomotive  was  not  In  a  defective  con' 
ditlon  aod  was  not  unsklllfully  bandied.  The 
engineer  and  fireman  who  liad  charge  of  the 
locomotive  on  the  day  in  question  have  both 
testified  as  to  the  manner  In  wblcb  tbe  engine 
was  being  run  at  the  time  the  flre  Is  alleged 
to  have  been  set.  The  engineer  testlfled  that  he 
SL.R.A. 


had  ran  this  locomotive  abnut  fifteen  months. 
Its  general  condition  was  good.  It  steamed 
splendidly;  it  was  an  easy  steamer,  and  he  waa 
working  it  about  eight  inches  and  a  tight 
throttle.  Tbe  full  extent  ofa  quadrant  would 
be  twentv-four  inches.  At  the  time  it  waa 
passing  wliere  the  flre  is  said  to  have  orl^ns  ted, 
it  was  not  laboring  hard,  nor  throwing  any 
untistial  amount  of  flre,  and  bad  not  been  do- 
ing so  on  that  day.  The  flreraan  waa  a  good 
one,  and  was  firing  light,  with  about  tout 
inches  of  flre.  There  was  nothing  In  the 
way  of  handling  tbe  engine  or  flre  that  tended 
to  increase  tbe  escape  of  sparks  or  cindera. 
Was  drawing  flfieen  cars.  Tbe  full  grade 
of  tbat  train  was  sixteen  care.  Tbe  eugiiie 
was  run  with  the  forward  damper  closed  and 
the  rear  damper  open.  With  the  rear  damper 
open,  tbe  draft  passes  through  damper  to- 
wards the  smoke-stack,  so  that  the  euect  of 
the  draft  is  ell  the  time  towards  the  unoke- 
stack.  The  engineer  and  fireman  were  shown 
to  be  experts  and  competent  men  for  their  re- 
spective duties.  This  testimony  was  corrobo- 
rated by  theflreman.  This  wasalltbematerial 
evidence  as  to  the  running  and  management  of 
the  locomotive.  Now,  as  to  the  condition  ot 
it.  The  engine  was  at  tbe  round-house  at 
WooDsocket  on  tbe  7th  and  Bib  days  of  Octo- 
ber, 18tj5.  and  the  smoke-staek  was  eiamined, 
and  a  couple  of  tbe  wires  belonging  to  tbe  net- 
ting were  found  to  be  worn  in  two,  and  were 
wired  down,  and  a  patch  put  on.  The  patch 
was  about  a  fool  long  ana  eight  inchea  wide. 
The  engine  came  back  on'lbellth,  and  tbe 
same  patch  was  on,  and  In  good  condition. 
Tbe  old  netting  was  not  taken  out  when  tbe 
patch  was  pat  on,  but  the  patch  was  fastened 
to  it  On  the  IGth  tbe  atack  waa  taken  oS  and 
a  new  one  was  put  on,  and  at  the  time  of  tak- 
ing off  the  atack  the  netting  appeared  to  be 
g^d.  It  was  not  worn  out,  nor  was  it  used 
again.  Tbe  mesbes  or  boles  in  the  netting 
would  be  about  three  sixteenths  of  nn  Inch  in 
size.  Tbe  engine  was  equipped  with  what  is 
called  a  "diamond'Stack,"  manufactured  by 
Danforth  &  Cook,  Tbe  dimensions  of  the 
cylinder  were  sixteen  Iniihes  in  diameter  and 
twenty-four  Inch  stroke,  and  it  waa  what  la 
called  an  "ordinary"  engine.  Tbe  netting  waa 
8ix31.  No.  12  wire,  end  Is  tbe  standard  netting 
for  Ola  mood  stack  enclnes,  and  was  such  aa 
was  in  tbe  engine  on  toe  day  of  tbe  flre,  and 
was  the  kind  in  general  use  at  tbe  time.  Ex- 
perience has  demonstrated  that  finer  netting  In 
a  smoke-stack  will  operate  to  prevent  the  free 
steaming  of  a  locomotive;  it  operates  upon  the 
draft;  and  it  a  coarser  netting  than  tbat  is  used 
in  a  stack,  it  is  liable  to  allow  larger  cindera  to 
escape.  The  netting  beara  directly  upon  the 
draft  and  the  escape  of  aparks.  Very  explicit 
and  detailed  testimony  was  Introduced  by  the 
derendant,  showing  tbe  condition  of  the  smoke> 
alack,  size  and  lenntb  of  flues,  the  action  of 
sparks  upon  the  netting,  the  effect  of  tbe  draft 
upon  the  sparks  and  cinders  and  tbe  general 
condition  01  the  eng'  "  '-'-■-■--  --'^-  •---' 
been  repaired  tbe  J^ 
Df(1.0Hl. 

The  evidence  clearly  Indicates  tbat  this  en- 
gine waa  an  old  one,  and  bad  been  extensively 
repaired,  but  that  it  was  inapparent  good  con- 
dition, wltb  the  exception  of  the  amoke-etackt 

8lc 


or  the  settfug  In  It  It  U  shown  that  on  the 
7th  or  BIh  day  of  October  a  hole  was  In  the 
netting,  and  that  a  patch  had  been  put  over  IL 
Thereu  Doevideoce  that  this  patch  did  not  be- 
come loose  between  the  9tb  and  10th.  There 
can  be  but  little  doubt  that  this  eueias  Bet  thia 
Are  by  a  spark  or  dnder  emitted  throogb  the 
■moke-slack.  Bo  whatever  lesiimony  was  In- 
troduced aa  to  the  other  parts  of  the  eoe ine  be- 
Infc  In  good  condidon  uMd  not  be  considered. 
The  question  of  negligence  is  conQned  to  the 
nnoke  stack  and  netting.  0-  Hensn,  a  witness 
for  plainilff,  leetifled  that  when  he  got  to 
where  the  fire  aiaried  be  found  e  piece  of  live 
coal  oulaide  of  the  fire-break.  It  waa  a  large 
chunk  of  coal,  about  an  Inch  in  diameter  and 
tbree-fourtha  Inch  In  thichness.  The  wjl- 
oeflseB  fordefendant  say  it  would  have  been  im- 
poesibte  for  a  piece  of  coal  of  that  size  to  have 
been  thrown  from  the  smoke-stack  under  any 
circumstances  with  the  netting  in  good  con- 
dition. The  fire  occurred  on  tLe  10th  of  Oc- 
tober, There  la  no  evidence  Ihat  this  patch 
did  notbecome  loose  between  the 9th  and  nth. 
Tbe  engine  was  ezantined  on  the  lltb,  and  the 
patch  was  there.  Wby  the  defendant  did  not 
■bow  that  tbe  patch  waa  on  in  good  abape,  and 
the  netting  all  right.on  tbe  lOtb,  la  unexpialced. 
It  ii  an  uncoDlroverted  fact  Uiat  sparka  were 
freely  emitted  from  tbe  smoke-stack  on  the 
day  of  the  fire;  and  that  one  of  them,  corres- 

rndingvrith  the  hole  in  tbe  netlinK,  was  found, 
a  circumstance  showing  that  the  patch 
might  have  become  loose,  end  one  which  the 
Jury  may  have  considered  in  rendering  their 
verdict.    Tbe  best  that  can  be  eaid  of  the  con- 


flre,  is  that 

dition  and  its  equipmenla.  The  court  did  not 
err  in  refusing  to  direct  a  verdict  for  defendant 
U  the  close  of  the  whole  testimony. 

The  fifth  assignment  of  error  Is  to  the  refusal 
of  the  court  to  give  the  following  Instruction: 
"  You  are  Instructed  that  the  fact  that  the  en- 
gine in  ouetlion,  No.  35fi,  was  changed  by  re- 
pkcing  the  netting  and  stack  when  il  was  at 
Wells,  on  the  lUth  or  16th  of  October,  188B, 
after  the  Are  in  queslton,  Is  not  a  matter  from 
which  youare  liberty  to  infer  that  it  was  out  of 
repair  or  Imperfect  at  tbe  time  the  fire  in  ques- 
tion was  set." 

Tbe  record  shows  that  tbe  defendant's  wit- 
ness HoheuBtein  testlfled  without  objection 
that  this  engine  came  into  Wells  on  the  15tb 
day  of  October,  1886,  and  that  he  look  off  the 
old  smoke-stack  and  put  on  a  new  one.  Tbe 
new  smoke-Bleck  had  new  ncttfnc.     For  what 

Eurpose  the  defendant  introduced  the  evidence 
not  shown;  yet  this  la  the  record.    If  this 


came  in  iDcldentally,  or  to  the  surprise,  or 
against  the  wish,  of  defendant,  it  should  have 
bad  il  stricken  out  at  the  time.  There  can  be 
no  doubt  that  It  was  proper  for  the  jury  to 
give  such  weight  to  the  testimony  of  tbe 
change  of  (be  smoke-stack,  made  bo  soon  after 
the  fire,  as  they  should  deem  it  entitled  to.  and 
they  might  consider  the  fact  as  a  circumstance 
in  determining  whether  the  engine  was  In 
woper  condition  or  not  on  tbe  day  of  the  flr& 
Tbia  instruction  waa  not  Improperly  refused. 
•  L.R.A. 


Tbe  sixth,  seventh  and  eighth  assignments  of 
error  are  in  the  refusal  of  i£e  court  to  set  asidtt- 
■pecial  verdicls  8,  6,  and  7,  for  want  of  evi- 
dence to  Buslaln  them.  These  special  verdicts- 
are  as  follows:  "  (E^  If  vou  aay  that  said  flT» 
was  set  by  tatd  piece  of  coke  escaping  fit»D 
•aid  engine,  then  state  from  what  i»rt  of  said 
engine  aaid  piece  of  coke  escaped.  A. 
Smoke-stack."  "(6)  If  youaaytbat  said  en- 
gine was  not  In  good  repair,  then  state  where 
and  In  what  respect  said  engine  was  out  of  te- 
pair.  A.  Smoke-stack  and  wheela.  (7)  Were 
there  any  other  holes  io  said  netting  at  said 
time,  except  the  one  rovered  by  tbe  patch  and 
those  made  by  the  meshes  of  the  wlret  A. 
Yes:  we  think  there  was." 


piece  of  coal  was  about  one  inch  long  and 
tbree-fouabs  inch  thick.  The  train  was  goUng 
up  a  grade;  and  sparks  flying  from  tbe  amoke- 
stack.  There  was  no  fire  previous  to  the  traia 
passing,  but  shortly  afterwards  the  fire  hrok» 
out,  and  this  live  piece  of  coal  was  found  ten 
or  fifteen  feet  outside  tbe  flr&break.  One  of 
the  bases  of  evidence  Is  "the  known  and  ex- 
perienced connection  subsisting  between  rol- 
lateral  facts  or  circumstances,  aatlsfactorllr 
proved,  and  the  fact  in  controversy."    1  Greeol. 

It  Is  recognized,  even  In  criminal  proeecn- 
tlons,  as  in  the  case  of  the  poesesaian  of  goods- 
recently    atolen,    accompanied   with   personal 

Siroxtmily  in  point  of  time  and  place,  and  tbe 
liability  of  tbe  possessor  to  show  how  he  cams- 
by  them.  These  facts  warrant  the  inferenco 
that  the  possessor  stole  them.  They  are  prima 
fade  evidence  of  guilty  possession.  Upon  an 
indictment  for  arson,  proof  that  property  which 
was  in  Ibe  bouse  at  tbe  time  it  was  burned 
was  soon  afterwards  found  in  tiie  possesrioo 
of  the  prisoner  was  held  to  raise  a  probaUe- 

Eresumption  that  he  was  present,  and  concerned 
I  tbe  offense.  From  the  facts  esiablisbed,  the- 
unkoown  fact  is  deduced,  and  Is  by  the  law 
presumed;  and  If  the  fafts  found  from  which 
the  fact  Is  presumed  be  unexplained,  either  bf 
direct  evidence  or  by  attending  circumstances. 
It  I«  taken  as  conclusive.    If  a  locomotive  ec- 

K'ne  passed  through  platntifl'B  field  or  near  hi* 
)use,  and  In  doing  to  waa  obliged  to  go  up  a 
grade,  and  sparks  were  seen  emitting  from  lb« 
top  of  the  smoke  stack  In  large  quantities,  no- 
fire  seen  previous  lo  the  passage  of  tbe  tr«in, 
but  immediately  afterwards  afire  breaks  out, 
and  a  live  piece  of  coal  Is  found  near  where 
the  fire  originated,  and  around  which  tbe  rraw 
and  combustible  matter  was  burned,  would  % 
court  be  justifledin  declaring  that  there  wasno 
evidence  to  say  that  that  piece  of  coal  came 
from  the  smoke-stackt  U  so,  courts  could 
say  that  one  found  In  possession  of  goods  re- 
cently stolen  was  not  presumably  guifty. 

"  The  true  question  in  trials  of  fact  Is  not 
whether  it  Is  possible  that  the  testimony  may 
be  false,  but  whether  there  Is  suffldent  proba- 
bility of  Its  Crulh;  that  is,  whether  the  facts  are 
shown  by  competent  and  satisfactory  evidence. 
.  .  .  By  satisfactory  evidence,  which  Is  some- 
times called  '  Huffldent  evidence,'  Is  Intended 
that  amount  of  proof  which  ordinarily  satisfle* 
an  unprejudiced  mind."     Id.  4. 

The  same  prindple  applies  to  the  lufilcieiMT 


IBM. 


Suocsmos  OF  Del  Ebcobu. 


•of  Ifae  evidence  to  relation  to  the  condition 
tad  repair  of  tbe  smoke-stack.  The  evidence 
«hovB  iLat  tbe  Detttnfc  on  tbe  da;  or    tvo 

Erevioui  lo  tbe  Are  naa  broken,  and  a  large 
olc  wa«  in  it;  (hat  a  patcb  bad  been  put 
■on    over    this  hole,   and   that  it 


ans;  as  woriblesi.  It  ih  true  that  ol^er  lesll- 
nnnf  was  Introduced  tending  to  ihow  that  it 
■waa  in  good  condition  on  the  day  of  the  fire, 
but    biitb   tbe  leDtimony   and   circurostancea 


A  rreat  deal  of  the  ertdeace  waa  rebntled 
bj  otoer  evidence  of  tbe  bigbeat  character  and 
respectability,  and  perbaM  in  aome  of  tbe 
'     rniBcd  tbeweiKhtof  it  waa  witb  tbe  de- 


therefore,  as  casea  are  submitted  to  juri 
long  acme  reapect  lauet  be  given  to  tnelr  ver- 
dicta;  and  when  tbe  court  below  haa  auBtalned 
the  verdict  of  tbe  Jury,  aa  In  thia  caae,  such  ac- 
tion of  tbe  court  adaa  force  and  weigbt  to  it 

TTisjudgmtnt  tff  Ai  atwrt  btlow  must  bt  aj- 
fbtmed. 

All  the  Judges  concur. 


LOUISIANA  8UPREMB  COURT. 


SUCCESSION  OF  Paulino  DEL  ESCOBAL- 


..) 


*1.  The  nmienpatlT*  toctamMkt  by  pub- 
lic Kct  oeai  oonialo  no  other  deeorlptton  of  the 
witneaaea  than  ttaelr  Damea.  ttaelr  number  and 
tbelr  reaidenae.  It  need  noteipreaaly  Qetratlve 
the  ezlstenos  ot  looapadtleai  which  are  matten 
for  exterior  proof,  aa  Biound  at  nullity. 

%.  Wbore  tbe  will  de*erib«a  Um  wlt- 
neMoa  *•  donlelled  In  the  pbMse.  that 
aulBcleDtIr  deolaraa   their   realdaDue,    ' 


(HavemberlT.lfln.) 

tnent 
^rlah 

■of  Orlcana  eatabliabing  a  nuncupative  will  b; 
public  act.    Affirmtd. 

Tbe  caae  aufflcienllr  appean  in  tbe  opinion. 

J/r.  Charlea  Lonqne  for  appellant. 

J/r.  Jamea  Wilkinaon,  for  appellee: 

Tbe  Judgment  appealed  from  la  correct,  be- 
«au*e  ibe  will  of  tbe  deceased  was  received  by 
tbe  Dotnrf  in  the  preeence  of  "Uesaicura  Qa- 
briel  Prato,  Nicolaa  Bur^  and  John  Burga, 
iou»  troit   temoin*  rtquu,  domieilUi  en  cette 


viBe."  This  Is  a  aubstantlal  compliance  with 
art  1G78  of  tbe  Civil  Code. 

Reatdence  does  not  necesaarfly  constitute 
domlcil,  but  the  latter  term  Itnpllei  far  more. 
It  impUea  tbe  fact  of  reaidenue  with  the  ln> 
tenllou  of  making  It  one's  permanent  home. 

"The  domicll  of  each  citizen"  ia  hia  "habit- 
ual residence." 

Rev.  CiT.  Code,  art.  88;  1  Hennen,  wrbo 
Domicile. 

Tbe  objection  that  the  will  falls  to  state  that 
Iheae  witneaaea  were  not  convicts,  deaf,  dumb, 
blind,  under  aixleen  jcari  of  age  or  women 
(Bev.  av.  Code,  1S91},  ia  effectually  disposed 
of  in  Sueetmoii  t^  Murray,  41  1m.  Ann.  1109. 

Feiuier,  J.,  delivered  tlie  opinion  of  tbe 

The  decedent  left  1  nuncupative  will  by 
public  act,  probate  of  which  was  opprsed  l^ 
the  legal  heir  un  tbe  grounds  that  tbe  will  does 
not  show  on  Ita  face,  (1)  that  tbe  wilneasea  were 
over  the  age  of  slzteen  years,  and  male;  ^) 
that  said  wituessea  are  not  stated  to  be  poa- 
acaaed  of  their  eigbt;  (8)  ihat  they  do  oot  ap 
pear  to  be  residents  of  tbe  place  where  tbe  wilt 
was  made;  (4)  that  it  la  not  atated  the  will  waa 
dictated  within  the  hearing  of  eaid  witneaaea, 
and  that  they  ondeiatood  the  language  in  which 
It  waa  made. 


Hot*.— JVuneupattw  wUt.  ieJtnM. 

Originally,  a  nuuoupatlve  will  was  a  publlo  deo- 
taratlOD  In  solemn  words  (Andeiaoa,  J«w  Diet.).  In 
tlte  QlvU  law  "  nunoupatlve"  mean*,  to  pronounoe 
orally,  or  in  words,  without  wrlUDg:  to  dknaW, 
Suooeesinn  of  Morales,  IS  La.  Ann.  MB, 

A  nunoupatlve  will  depends  upon  oral  evldenoe 
«f  %he  declarotioQ  of  the  testator  <n  txtrtni*,  be- 
f  on  wltncasee,  and  atterwarda  reduoed  to  wrltlni. 
1  la.  Com.  UO;  1  Jarman,  WtUa.  180, 13B;  1  Kant,  Com. 
BTB. 

It  Is  a  will  made  when  there  la  neither  time  nor 
-opportunity  to  make  a  written  will,  and  whioh  of 
neucsslty  muat  be  verbal.  OamU  v.  Bonham,  B 
<]enL  Rep.  StS.  U  N.  J.  Bq.  SZT. 

Tbe  provliloaa  of  the  BCatute  of  Frauda  relaUnc 
to  nunoupatlve  wills  did  Dotprevent  admitting  to 
probate  actual  taatamentarr  dlipoaltlonSi  which 
bad  been  oommlttedto  wrlttog;  t>y  authority  ot  the 
testator  with  lotentloD  to  execute,  If  left  unslirned 
tiyaoctdeDt,ort>ytbeaotot  Qod.  RsWUlotHeb- 
den,  10  N.  J.  Bq.  ITS,  olted  In  Publlo  Admr.  T. 
VattB,!  FalM,  8*7,  IN.  T.  Gh.  Ii.  ed.  en. 
«L.Il.A. 


.and  that 
all  hoc  property,  but  wltb- 
out  requlrins  auoh  penons  to  bear  wltnen  that  she 
had  made  her  will,  or  that  she  had  disposed  ot  bar 
property  to  her  slater,  la  not  a  valid  nunoupatlve 
will,  under  N.  a  Code,  I IU8.  BoodTiok  v.  Hay- 
Kood,  loa  N.  a  IM. 

N.  C.  Codo,  laiB,  provldlnr  that  a  nnnonpatlva 
will  can  be  admitted  to  probata  only  on  tbe  oatb 
of  at  l«aat  two  ondlblo  wttoessea  preaent  at  the 
making  thereof,  who  elate  tbey  were  apeolaUy  re- 
guiied  to  bear  wttoeaa  thereto  by  the  testator, 
must  be  strloIlT  oompUed  wHb  and  observed  In  all 
material  reepeott.   Ibtd, 

Br  tbe  laws  of  Eeniuok;  a  nnnonpative  wm  doea 
not  pa«  real  aatate-  Hunter  r.  OTant,  U  n.  B.  > 
Wheat.  St,  1  L.  ed.  ITT. 

The  omission  to  make  etpress  mention  In  a  miw 
cnpatlve  will  by  publlo  oot,  or  in  equlvaleat  larms. 
that  It  waa  written  by  the  DOtaiy,  la  fatal  and  lib 
validates  the  ta " 


.iO^^lc 


by  public  act  muit  be  received  bv  the  Dotai7 
in  prsBence  of  tbree  nitaeBBea  r«ddinK  Id  tbe 
plac«  where  tbe  nil!  U  executed,  or  of  nve  nlt- 
□essea  not  rtaidinK  In  tbe  place."  Rev.  Civ. 
Codcarl.  1C78.  Tbeact  needcontolti  noother 
description  of  tbe  wilnease*  than  their  names, 
tbelr  Dumber  and  ibi.-irre«ldetic&  Subsequent 
articles  16S1  and  1GS3  prescribe  certain  drcum- 
slances  nhich  render  peraoDB  incapable  of  be- 
ing witnessei  to  lestamcDta,  and  proof  of  such 
iDCapacitiea  might  serve  as  ground  for  annul- 
ling tbe  will.  But  no  provision  require  that 
the  lestameot  should  expiesai;  negative  Uie  ex- 


The  third  objection  bas  do  force,  because  tbe 
testament  ezpresal;  describes  the  witneaae*  ts 
"  domieUU*  an  cettt  tUia."  Domidl,  ueces- 
sarily  and  ax  m  tgrraini,  tocludes  residcDce,  at 

least  when  cou"'"^  ~'""  "  " "      "  "' 

pan;  at  the  pL 
Code,  art  88. 

Tbe  fourth  objection  is  nnfouDded,  because 
the  testament  expressly  atatea  that  the  will  was 
dictated  In  tbe  presence  of  tbe  wilneeses,  and 


MISSISSIPPI  SUPREME  COURT. 


J.  T.  STINSON  tt  al.,  ApfU., 


(....HiBB.....) 

To  render  tbe  Indorser  liable  on  ■  note 

BlKned  \>f  one  who  affixes  the  word  "aKent"  to 
bis  name  wlthuut  disoloslns  his  prlnclpoJ,  pa;- 
ment  niuat  be  demanded  of.  and  refused  'tij.  the 
•ffenti  demaod  on  the  principal  is  not  suiBolent. 

CODtober?r.  ISW.) 

APPEAL  h^  plaintiffs  from  a  Judgment  of 
tbe  Circuit  Court  for  Noxubee  Cuuniy  sus- 
laiDlDf!  Ibe  indurfer's  demurrers  to  the  declnra- 
tioQ  and  amended  declarationB  in  an  action 
brought  to  enforce  payment  of  a  promissory 
note.    AJflrmad. 

The  facLB  appear  In  the  opinion. 
Mr.  J.  E.  Hives  for  appeltant. 
Mr.  A.  C.  Bo^Ib  for  appellee. 

Cooper,  J.,  delivered  tbe  oplolon  of  the 
court: 

Tbe  demurrers  to  tbe  original  and  amended 
decIarattoDS were  pmperly sustained.  Lcewas 
the  payee  in  a  promissoiy  note,  siibBcribed.  by 
tbe  ma  Rer  thereof,  "A.  (J.  Cunningliam,  Ag't. 
OothlDg  appearing  on  the  face  of  the  noLe  indl- 
calJDg  for  whom  he  professed  to  act  as  agent. 
After  the  maturity  of  the  note,  he  Indorsed  Ibe 


lame  to  the  plaintilTs,  who,  some  time  there- 
after, presented  Ibe  note  to  S.  A.  CunDiDgbam, 
the  wife  of  A.  G.  Cuaningbaoi,  and  who,  lbs 
declacatioQ  a^  era,  was  his  principal.  "  and  de- 
manded payment  thereof,  and  sued  ''ut  an  at- 
tachment lorrenlHcaiiiatLer.  in  order  to  collect 
said  notei  of  all  of  which  said  Lee  bad  imm» 
diate  ootice."  Thepresect  suit  issgainatS.  A. 
Cunningham,  as  maker,  nnd  against  Lee,  as 
indorser,  of  tbe  note.  The  liability  of  Lee 
rested  wholly  upon  his  indorsement,  and  that 
liability  was  to  pay  the  nolo,  if  seasonable  pre- 
sentment to  the  maker  should  be  made,  and 
paymentiefuaed,  and  Lee  notified  thereof.  A. 
O.  CunoiDgham,  and  Dot  B.  A.  Cunningham, 
was  the  mnkerof  the  note,  the  word  "Agent" 
following  his  signature  being.  In  the  absence  of 
tbe  name  of  the  principal,  merely  daetipUo 
persona.     1  Daniel,  Neg.  Inst.  §g  303-S05. 

We  sre  not  called  upon  to  decide  whether,  la 
a  proper  actioQ,  Mrs.  B.  A.  Cunningham  micht 
be  made  liable  on  the  consideration  for  which 
the  note  was  givenj  nor  wheiher.  as  between 
tbe  original  parties,  A.  Q.  Cunmngham  was  li- 
able on  the  note.  The  sole  questiiin  la  nhctlier 
Lee,  who  indorsed  the  nule  signed  by  "  A.  Q, 
Cunningham,  Agent."  can  be  held  on  his  in- 
dorsement by  virtue  of  a  prcsenlment  to  one 
whose  name  nowhere  appears oo  the  note,  and 
we  decide  that  he  cannot,  because  such  person 
wss  nut  tbe  maker  of  the  note,  for  whosL-  de- 
fault only  was  he  bound  by  bis  iodorsemeDL 

Judgnisnt  affirmed. 


t  lOeU 


Btaokpole  v.  Arnold,  II  Ubss.!Tj  Hrde 
Barb.  UO;  Baas  v.  O'Brien,  12  Onr,  iTT;  Brown  V. 
Farker,  T  Allen,  XB;  Blawson  t.  LoTlng,  S  Allan, 
MO:  FenlE  v.  Stanton,  10  Wend.  £71;  Arnold  v. 
Bprague,  U  Yt.  400;  Hanufaoturen  ±  it.  Dank  v. 
Follett,  U  B.  L  Ci ;  LInoola  v.  Crandell.  Zl  Wend. 
101 :  Newcomb  v.  Clark,  1  Denlo.  SX;  Cbappell  v. 
Denn,  £1  Barb.  IT ;  Autnim  Cltjr  Bank  r.  Leonard, 
ID  Barb.  IIB. 

This  rule,  bowever,  la  limited  to  commerdBl  paper 
and  does  not  Beneralir  apply  to  oontracu  not  under 
seal,  and  mode  broi  with  an  acentiaa  seontraot 
«L.B.A. 


for  tbe  sale  of  land.  Elee  noti 
MaMshau,  10  Paige,  386.  1  H.  T.  (%.  L.  ed.  UES; 
Neavce  v.  North  State  BUn.  Oa.  10  N.  C  411, 17  Am. 
Bep.  Gffi;  JdhDsnn  V.  I>odiie,  IT  111.483:  Curtis  v. 
Blair,  2e  Kim.  SOB ;  OhampUn  v.  Parlih,  U  False,  40k 

B  N.-y.Ch.  ued.im 

An  aB«nt  Is  bound  on  a  note  or  bill  to  wblch  be 
falls  t«  ani  the  name  □(  his  prlDclpel.  even  tbouih 
he  adds  the  word  '*afrent"  to  his  ■Ig'nature:  tbls 
addition,  twins  deemed  a  mere  davrtpUo  personal, 
does  not  Gocstttutenotlceto  tbe  bolder  or  tndorsMi. 
Hall  V,  Bradliury.  40  Conn.  8!;  Qraham  *.  Camp- 
bell. U  Oa.  £6B:  Anderson  v.  Pearce,  33  Ark.  SUS; 
Kenton  v.  Williams.  19  Tnd.  V>:  Toledo  An1cu>> 
tural  Works  v.  Hclaser.  bl  Ho.  US;  Williams  *. 
Robt)lns.iaOray,  77:  Dryson  v.  Lucas.  S4  N.  C-ffiO: 
Collins  V.  Buckeye  State  Ina.  Ob  U  Ohio  St.  US: 
Arnold  V.  Spramie,  SI  Tt.  4ta, 


D,gH,zedr,yGOOgIe 


H*To  V.  India  Hutoal  Ins.  Oo. 
MASSACHUSETTS  SUPaEMfi   JUDICIAL  COURT. 


INDIA.  MUTUAL  IKBURANCS  CO. 
{....Ham....-} 


1.   A - 

doam«Dt  ot  a  iblp*!  mtvo  wlU 
■urer  llHbJe  on  m  policy  Ingnrliii 
ttaonsh  It  proTldca  that  the  InauraDoe  shall  oe 
"free  from  part  lal  loo;"  at  l«Mt  It  the  oarso  does 
not  ooTUlM  of  oTtloles  of  a  peiiihabl«  natura 
which  are  Inoludsd  In  the  oommon  meownuxluin 
olauBBoftlM  poller. 
B.  F«rtUlMr  whan  oonatltiitliiK  ft  Alp's 
emrwo  will  not  be  trait«d  a«  If  Included  In  the 


for  partial  loai  tn  certain  ennmented  arttole* 
of  a  perishable  nature,  amonff  irhlch  fertUlBsra 
are  not  Included,  ao  aa  to  defe-t  a  claim  for  oon- 
■truoUve  total  Ion  and  abandonmenL 


REPORT  from  the  Superior  Court  for  Suf> 
folk  County  for  Uie  opinloo  of  tbe  Su- 
preme Judicial  Court  of  an  euUod  brought  to 
recover  tbe  ttmouDt  alleeed  to  be  due  ou  a  nol- 
le; ot  marine  Imurance  In  wblcb  a  verdict  bad 
been  returned  lor  plalntifr.     Judgment  on  tvt- 


aict. 

Tbe  caie  Is  sufflclemly  at 

W.  Allan,  J.,  delivered  tba  opinii 

Tbe  cargo  arrived  at  tbe  port  of  ctischarge  i 


In  tbe  opinion, 
of  the 


Kom.— iM0ht  to  abandon. 

TbP  right  to  abandon  a  vneel.  under  the  eonttact, 
li  to  be  diTlcrmlned  from  the  facta  as  they  eilBted 
on  the  daf  of  BliaDdonment.  Orient  Uut.  Ina.  Co. 
T.  Aaanm,  128  U,  S.  ffT,  81  L.  ed.  (B. 

It  the  raota  preaeut  a  owe  of  extreme  hanrd. 
and  of  probable  eipeDse  exceeding  halt  tbe  *alue 
of  the  ablp,  the  Insured  may  sbsDdon,  altbouiih  It 
Should  happen  that  she  mlsbt  be  recovered  after> 
wards  at  a  lew  expense,   ibid. 

The  rivbt  of  the  InBured  to  abandon  and  recover 
tor  a  total  loss  depends  upon  the  stale  of  the  facta 
at  the  time  of  the  offer  to  abandao.  and  not  upon 
the  Inlormation  received.  Manhall  v.  Delaware 
Ina.  Co.  B  U.  B.  1  Crauch.  MS,  !  L.  ed.  WS;  Rhlnelan- 
der  V.  Insurance  Co.  of  Pa.  8  U.  8.  1  Cnnoh,  9, 
1  U  ed.  MO:  BnilUe  v.  Haryland  Ina.  Co.  87  C.  S.  le 
Pet.  SIB,  ft  L.  ed.  lUKL 

If  the  toes  wsa  the  result  of  a  peril  not  hurured 
acalnst,  there  was  no  right  to  abandon.  Blobelleu 
*  O.  Nav.  Co.  V.  Beaton  IL  Ins.  Co.  US  D.  8.  MB,  Si 
I..ed.8aa. 

A  fiDBl  decree  of  restitution,  although  not  then 
•xeouced,  tarmlnstea  the  right  tu  abandon,  unleaa 


imethlnp 


Of  the  perlL    Hurshell  v.  Delaware  Ina.  Co.  tapra. 

An  ejection  to  abandon  cannot  be  retracted.  Bell 
Y.  BeveiidKe,  1  D.  S.  i  Dall.  2T2. 1  L.  ed.  DaCL 

It  la  act  necessary  to  a  total  loaa  that  there  should 
be  an  atienlute  deatruotlon  ot  the  thing  Insured,  so 
that  notblotr  uf  It  can  bo  delivered  at  Ihe  point  ot 
deHtlnatloD.  Ortat  Weelem  Ins.  Co.  v.  Fogarty,  8S 
V.  a.  IS  WalL  Ml,  Z£  L  ed.  £18. 

A  destrucllon  In  gpeeie,  while  some  of  Its  compo- 
nent elemenie  may  remain,  iia  total  loaa,  where  no 
part  li  delivered  In  a  condition  capable  of  aae. 
Ibid. 

The  rightto  abandon  may  be  kept  In  auspenae  by 
mutual  consent.  Livingston  V.  Maryland  In^Co. 
10  D.  A  «  Cnncb.  271, 8  L.  ed.  SS. 


"Abandopment"  li  surrendering ' 
whatever  Is  left  of  the  property  Insured,  and  re- 
sorting to  tbe  policy  tor  Indemnity.  Camberllng 
T.  U'Oall.  1  n.  B.  K  DeU.  £80, 1  L.  ed.  86L 

The  Insured  must  yield  up  to  the  underwriters  all 
his  right,  title  and  Interest  In  the  subjoct  Insured. 
Fatapsoo  Ins.  Oo.  v.  Southgate,  80  U.  A  6  Pet.  ~" 
SLed.ua. 

No  particular  form  of  words  Is  neossssiy  to  c 
stitute  an  abandonment.  Bell  v.  Beverldge,  4 
A  4  DalL  £71, 1  L.  ed.  8S0. 

The  abandonment  Is  limited  to  the  Interest 
snred  wbsn  a  deOnlts  part,  or  the  Interest  of  a  ]iart 
VL.R.A. 


wner,  Is  Insured,  but  when  the  If 

le  vessel  as  a  whole,  Ihe  abandonment  resohes  th» 

Qtlre  property.    The  Manitoba,  80  Fed.  Kep.  129. 

It  relates  baOk  to  the  date  of  the  loss,  and  vests 
the  Insuren  with  the  title  si  of  ttint  data.    Ibid. 

But  this  relation  takes  place  only  for  tbe  proleo- 
tlon  of  tbe  nnderwrltets,  sod  does  nut  derogats 
from  the  title  thst  Is  iratuferred  liy  tbe  abandon- 
ment, and  cannot  be  used  to  enable  the  owcers  to 
obtain  a  lien  (or  servloee  they  were  twund  to  ren- 
der before  tbe  abandonmeot.   iMd. 

7Cm«  for  abandonment. 

An  abandonment,  to  be  elTeotual,  must  be  mad* 
In  a  reasonable  tlRie.  Chesapeake  Ins.  Co.  v.Blsrk, 
10  D.  B.  «  Cranch,  £88,  8  L.  rd.  2£0:  Fuller  v.  M'Call.  ' 
a  U.  S.  I  Dall.  ElB.  I  L.  ed.  Seit;  Bell  V.  Beverldge,  4 
n.  B.  4  Doll.  XT£,  1  U  ed.  830. 

What  Is  a  reasonable  time  In  which  to  abandon 
Insured  property  Is  a  question  for  the  Jury.  Bell 
V.  Beverldge,  ntpro. 

Tbe  question  wtaetber  the  abandonment  was 
made  In  due  time  Is  not  a  question  of  tact  to  be  ex- 
olualvely  left  to  tbe  Jury,  tnit  to  be  decided  by 
them  under  the  direction  of  the  court.  I/lvlogston 
V.  Maryland  Ins.  Co.  11  U.  S.  I  Cranch.  Ue.  3  L.  ed. 
4Z1;  Chesapeake  Ins.  Co.  v.  Blark,  supra,'  Morylanil 
Int.  Oo.  V.  Kuden,  10  U.  A  B  Cranch,  S3S,  8  L.  ed. 

2a. 

Where  the  Jury  And  an  abandonment,  but  do  not 
And  whether  It  was  In  due  time  or  otherwise,  the 
special  verdict  la  defective.  Chesapeake  Ins.  Co. 
V.  Stark,  nipro. 

Jfotfec  of  olnndnnTSent, 

Where  the  sale  ot  an  Insured  vessel  la  lustlflablb. 
no  notice  of  abandonment  Is  necissary.  Avery 
V.  New  Tork  Uut  Ins.  Co.  (Super.  Ct.  N.  YJ  Si  N. 
T.  A  a.  118. 

Insurers  who,  on  receipt  ot  a  written  notice  of 
abandoument  of  a  vessel,  take  It  in  chsrge  and 
cause  It  to  be  repstredat  great  expense,  and  retain 
pofsesslon  without  returning  or  offering  to  return 
It  to  tbe  owners,  cannot.  In  an  action  lor  tbe  Insur- 
ance, for  tbe  flrst  time  set  up  a  claim  that  tbelr  aiv 
oeptanoe  was  not  ooncluslvebeoause  made  In  Igno- 
ranoeoftherealcauseotloes.  Rlebelleu  &  O.  Nav. 
M.Ins,Co.Tr"  - 


made  and  aooepled.  Axes  the  rights  ot  the  parties, 
snd  reodera  the  Insurers  liable  as  for  a  toUd  latt. 
Ibid. 

No  particular  form  ot  a  notloe  of  abandooment 
to  Insurers  Is  nsceesary;  snd  where  an  Insurance 
company  hat  naelvedand  acted  upon  a  notlos 


«p«d:«  almost  uadlmlcisbed  Id  qaaotfty,  and  ol 
•ubelBiitiBl,  tboagh  Kreall;  dlmlniabed,  value. 
If  the  risk  coDtiDued  to  Ibat  tims  there  wu  aot 
a  total  loM.  Forbet  t.  Mannfaetvrert  Int.  Co. 
1  Gray,  871. 

Tbe  plalnliff's  coDteDtloD  fa  tbat  the  riak  bad 
been  tennioated  by  &  coDstructire  lotal  loss 
and  abandODment.  It  nas  af^reed  tbal  there 
bad  been  a  loss  rrom  the  perib  inaured  aminat 
of  over  50  per  cent  of  the  value  of  tbe  cargo, 
and  the  Jutr  fouud  that  the  cargo  bad  bran 
abaodoDed  bvtbe  plaintiffatothe  undemriten 
«n  account  ol  tbe  losa.  It  U  not  deoled  that 
these  facts  nould  show  a  total  loss  under  a 
general  Insurance,  but  It  ia  claimed  that  the  Id- 
eertion  in  the  policy  of  the  words  "free  from 

CJal  loss  "  eliaiigeB  tbs  character  of  a  total 
under  tbe  policy,  so  tbat  there  can  be  no 
recovery  for  a  constructive  total  loss,  but  only 
for  the  actual  total  destructiod  of  the  thing  in- 


It  was  decided  Id  Heebiur  t.  Sagte  Iiu.  Ot., 
10  Gray,  131,  (hat  aa  Inaui^nce  upon  a  ship 
againat  "total loaa  only"  covered  a  conslmc- 
tire  lotal  losa.  The  same  derision  nu  made 
in  regard  to  an  insurance  againat  total  kna 
only  on  a  vessel  aad  outflta  in  (Jreeiu  v.  PociiSe 
Mut.  In*.  Co.,  Q  Allen.  217. 

Id  Bvm/tam  v.  Botlon  If.  Int.  Co.,  ISSHaw. 
899,  it  was  beld  that  tbeie  waa  a  constnicUre 
total  loas  of  advances  insured  free  from  aver- 
aae  by  tbe  constructive  lotal  loss  of  (be  calch 
ofafisbing  vessel  KeltreR  v.  AHmjux  Jiu. 
Co.,  10  Gray.  144,  is  very  much  like  tbe  ease  at 
Iwr.  There  part  of  a  car^o  consisting  of  tia 
L>latea  waa  insured,  "partial  loss  excepted.' 
In  the  case  at  bar  the  entire  cargo,  consisting 
of  fertilizer,  is  insured  "  free  of  partial  losL 
Mt.  Chief  Juttiee  Shaw  aays  :  "  We  can  have 
DO  donbt  that,  by  tbe  true  construction  of  this 
clause,  tbe  insurers  were  not  to  be  liable  for 
loss  in  tin   plates,  unless  such   loss,  estimated 


II)  aliandoiimeiit  befon  ac- 
oepteil  l>7  the  undorwrlters  may  be  Inferred  if  tbi 
acta  and  ini  erfereuoe  of  tbe  assured  wltb  tlie  useani. 
manaKemeiit  or  the  subject  Insured  be  lucb  aa  aat- 
lafBctorily  to  show  that  be  Intended  to  aot  aa  onn- 

-er.  mod  not  for  tbe  benefit  of  the  underwrlterv 
This  Intention  Is  a  question  or  fact  for  the  jury. 

-OoIumblBU  Ins.  Co.  v.  Ashbr,  SO.  B.i  Fat.  18B,  1 

L.ea.«a. 

AecmiUxnet  and  tfeet  of. 

An  offered  abandonment  mar  ^  aooepted.  even 
"When  tbe  assured  lias  □oritrhttoabandon.  Pboenli 
Ins.  Co.  V.  Oopella.  78  U.  8,  B  WalL  4B1,  »  L.  ed.  ISO. 

If  an  underwrller  takes  a  vessel  to  repair.  If  he 
delays  in  repairing  beyond  a  reasonable  time.  It  is 
an  acceptance  of  the  offer.    ibW, 

His  liability  li  not  varied  by  a  clause  In  the  pal- 
tcy  "tliat  the  acts  of  the  anureTs  In  recoverinir. 
saving  and  preserving  the  properly  insured  In  case 
of  disaster  Shu  11  not  be  conslderedan  aoeeptanceof 
au  atMndonment-"    Ibid. 

Where  an  atnndonment  has  been  acoepted.  the 
plalnUlt  has  no  rljibt  to  abandon  tbe  voyajre.  New 
Orleans  Ins.  Avo.  v.  Flasttlo.  88  U.  8.  U  Wall.  8Ta, 
nL.ed.afi8. 

If  an  abandonment  be  legally  made,  the  ageut<rf 
theBofUred  becomea  the  awent  of  the  underwriter, 
and  the  acts  of  the  aiient  Interferlnir  with  the  sub- 
ject Insured  will  not  sSect  tbe  abandonment.  Col- 
umbian Ins.  Co.  V.  Asbby.  28  f.  B.  1  Pet.  13B,  7  L. 
ed.  WV;  Cbewpeeke  ins.  (>>.  v.Btark,  10  D,  B.  e 
Crancb,ses,SL.ed.  tao. 

It  Is  only  after  an  actual  abandonment  and  tbe 
TKissBse  of  the  title,  that  Uie  captain  becomes  the 
Insurvr'g  Bffent.  Blchelleu  ft  O.  Nav.  Co.  V.  Boston 
M.  Ins.  Co.  136  IT.  B.  408,  S4  L.  ed.  808, 

Abandonment  of  a  vessel  by  Its  owners  to  under- 
writers  will  not  alteot  by  estoppel  or  ratlfloatlOD  a 
previous  unauthorized  sale  by  the  master.  If  olr~ 
cumstanoes  Justified  the  sale,  no  abandonment  was 
neoeseary.  Ward  v.  Peak,  ft  U.  B.  U  How.  MT,  U 
L.ed.S8gL 

If  the  abandonment  be  legal,  ft  puts  the  under- 
writers oompletely  In  the  place  of  the  asaured.  and 
tbuy  become  lefrally  entitled  to  all  that  can  be 
saved.  ChempeKke  Ina.  Oo.  v.  Btark.  (upro;  Co- 
•nem'  V.  Vasse. »  O.  S.  1  Pet.  183,  T  L.  ed.  108;  Col- 
umbian toa.  Oo.  V.  Asbby,  titgra;  Delanare  Uut. 
8ltfatyIns.0o.v.Ooa]er,  WC.B.  Ht,H  L.  ed.  8BB. 

By  ao  abar '-- 

■•L.R.A. 


Treater  right  than    t 


I   Insured.    Delaware  1 


iiifet;  Ina.  Co.  v.  Goader.  lupra. 

The  balder  of  atrattumry  bond  Is  preferred  em 
.he  Insurer  or  owner,  to  Ibe  extent  of  hts  legal 
jlalm  for  principal  and  marina  lalerasL.    UM. 
TtchniaA  total  loia 

Where  an  abandonment  Is  founded  upon  a  enp- 
'loeed  tecb of cal  total  loss  by  an  Injury,  exceeding 
mehalf  of  tbe  value  of  tbe  vessel,  allhougli  tbe 
ta^  o(  such  Injuiy  must  extstatthe  Ume,yetttli 
necessarily  open  to  proof,  to  be  derived  from  sul^ 
sequent  evenla.  Bradlle  v.  Haryhmd  Ins.  Oo>  S  D. 
:).L!Pel8TB,»L.ed.US& 

Bubsequeot  olrouQutancea  wfll  not  aOeot  an 
ubandonment  so  ■•  retroactively  to  Impart  to  it 
a  validity  which  It  had  not  by  Ita  Origin,  or  to 
change  tbe  rights  acquired  ODder  It,  If  It  waa 
valid,    iwa. 

A  teobnfcal  total  loas  must  oontlnue  to  the  tlma 
of  abaodomnent.  Ollven  v.  Union  Ins.  Oo~  18  U. 
S.  a  Wheat.  IS,  t  L.  ed.  aeS:  Bhlnolander  v.  Insur- 
ance 0>.  of  Pa.  8  U.  B.  1  Cnncb.  fl).  E  L.  ed.  SU; 
Alexander  v.  Baltimore  Ins.  Co.  S  U.  B.  t  Cian^ 
3T0, 1 L.  ed.  MO;  Bradlle  v.  Maryland  Ins.  Co.  supra. 

A  technical  total  teas  may  arise  from  the  mere 
deterlontlon  ot  a  oargo  by  any  of  tbe  perils  tu- 
Bured  against,  Itthedeterloratioa  beasoertalDedat 
an  Intermediate  port  ot  neoeastiy.  short  of  tlieport 
of  destination.  Karoardler  v.  Chesapeake  Ids;  OOh 
U  D.  B.  8  Craneh,B9. 1 L.  ed.  UL 

In  a  canto  of  mixed  obaracter,  no  abandonmeot 
for  mere  deterioration  in  value  during  the  voyig* 
can  be  valid,  untea  the  damage  on  tbe  non-memo- 
randum arUelea  exceed  a  moiety  of  tbe  value  of 
the  whole  oargo,  Inoludlng  the  memorandum  ar- 
ticles.  JMd. 

Tbe  mere  retardaUon  otthe  Toyase,braDrof 
the  perils  Insured  agvlnst,  not  producing  a  total 
Inoapadty  of  the  ship  eventuallv  to  perform  the 
vO)age,  cannot  t>e  admitted  to  oonaUlute  a  tecfaal- 
cal  total  loas  which  vUlaathorlaean  abandonment, 
ibid.;  Bmith  v.  nnlveisal  Ins.  do.  U  U.  B.  •  Wheat. 
ITS,  G  L.  ed.  taiL 

During   the    existence  of  snob    deteeUon  as 


r.  Augoata  1m.  A  Bkg.  Oa.M 


abandoned:  but  an  offer  to  abaodon,  made  aftat  Oe 
vcoel  la  leatored  nolnjHred  and  ready  to  (oMsed 
on  her  voyage,  altbougrb  tbe  eargo  Is  loctbnQfS- 
toiy.  Alexander  v-  Baltimore  Ina.  On.  supra. 

Bo  long  ««  memortuMlnm  artlolta  have  not  loM 
their  original  ohamoter,  but  remain  Si>  ^peMaod 
In  that  oondlUoQ  are  oapable  Ot  bslng  Alpped  U 
the  desUued  port, these  caoiMt  beatotal  lOMOf 

theartlclea    Huggv.Augi   "    " -' "- *• 

tr.8.THow.  t«Ll«L.ed.H 


IBM. 


UiLtAB  T.  South  Cabolira  R.  Co. 


'•cco'ding  to  the  rulea  and  nuiges  of  Boston, 
sfaouK)  amouat  to  a  total  loss.  .  .  .  What, 
tben,  U  the  extent  of  this  exception  T  The  natu- 
ral construction  l»  that  it  leaves  the  iDsurer 
liable  for  all  total  lonea,  but  It  roakee  no  dia- 
tinctton  between  absoluto  sod  conatructlye 
total  losses  ;  and.  In  case  of  a  constructive  total 
loos,  which  gJTesiheasflured  a  right  to  abandon, 
and  he  exercises  the  r^ht,  it  becomes  a  legal 
totalloes,asif abeolateiniunatnTe.  Theclause 
in  the  contract  gives  no  Intimation  that  It  is 
SDj  parllcuUi  kind  of  a  total  loss,  whether 
abeolule  or  technical.  It  (imply  eicludea  all 
kinds  of  liability  for  a  partial  loss.  B;  the 
natural  construction  of  these  proviaioDS,  It 
would  seem  that  If  the  goods  Insured  were 

£  laced  by  one  of  the  perils  insured  agalurt  In 
lat  dluation  in  which  the  aasured  has  a  right 
to  abandon,  and  be  does  atMndon,  lie  bas  sus- 
tained a  total  loss  not  within  the  exception." 
Tbls  case  la  cli«^  in  Pi»ret  7.  Coiwnbian  Int, 
<l)v.,14  Allen.  S20,  where  Jfr.JtffftM  Gray  says; 
"And  by  the  American  law,  if  goods  other 
than  memorandum  articles  are  injured  by 
perils  of  the  sea  to  more  tbao  half  thdr  value. 
It  is  a  constructive  total  loss,  and  authorizes  an 
immediate  abandonment  and  recovery  against 
iheinsureraL"  It  la  argued  that  the  fertftizet 
insured  should  be  treated  as  if  Included  In  the 
common  memorandum  clause,  and  that  memo- 
tanda  articles  are  not  subject  to  constnictlve 
total  loss  and  abandonment.  We  cannot  admit 
«ither  proposition.  The  distinction  between 
tin  plates  and  memoranda  articles  was  consid- 
ered in  EettrtU  v.  AUiaTKe  Int.  Co.,  mipra. 
The  common  memorandum  clause  by  which 
cerlain  enumerated  and  described  goods  are 
made  free  from  average,  unless  general,  or  the 
abip  be  stranded,  baa  been  in  use  for  nearly 
160  years,  and  is  intended  to  apply  to  coods  of 
a  peiiebable  nature;  and  to  meet  the  difSculty 
of  proving  whether  a  loss  accrued  from  the 
inherent  qusliij  of  the  article  or  from  a  peril 


InBored  against,  it  is  printed  into  the  policy  fa 
suit  in  these  words  :  "Not  from  any  parttal 
lose  in  salt,  grain,  pease,  beans,  flsb,  hult. 


in  their  own  nature,  or  on  the  freight  thereon, 
nnloss  it  amouols  to  T  per  cent  on  the  whole 
aggregate  valtie  of  such  articles,  and  Iiappen 
by  stranding."  As  Kettr«U  v.  AlKanet  Itu. 
Go.  is  directly  iu  point,  there  is  no  occasion  for 
considering  whether  a  different  rule  will  be  ap- 

Sied  to  ardctea  of  a  perishable  nature  Included 
the  common  memorandum  clause,  and 
whether  such  artlclea  are  liable  to  cocstructive 
total  loss  and  abandonment.  In  England 
there  seems  to  l>e  nodifference  between  memo- 
randa articles  and  other  goods  in  that  respect. 
Rovcc  T.  Sulixidor,  8  Bing.  N.  C.  266;  Boutto 
V,  Oumry,  11  0.  B.  I76j  Anderwn  v.  Bosal 
Baihange  Aitw.  Go.  7  East,  88;  Davy  1.  Mil- 
ford,  IS  East,  6(9;  Adamt  v.  Maekmzie,  IS  C. 
B.  S.  S.  419;  DtMatlM  t.  &iund#n,  L.  R  7 
O.  P.  070. 

Whether  In  Ihlt  Commonwealth  there  can 
be  no  (otalloss  of  amemorandnm  article  if  any- 
part  of  It  arrives  at  Ibe  p<»t  of  discbarKe  t» 
spMte,  or  wbellier  a  spemal  rule  will  apply  to 
such  ariiclei,  and  tbere  may  be  a  cooslructive 
total  loes  and  abandonment  of  tbem,  if.  as  may 
have  been  the  fact  of  the  case  at  bar,  the  dam- 
age is  such  that  the  expense  of  landing  and 
restoring  the  goods  will  equal  or  exceed  tbeir 
actual  value,  or  whether  the  general  rule  in  re- 
gard toother  cargo  will  apply,  and  damage  to 
the  amount  ot  one  half  of  the  Inaured  va1u9 
with  abandonment  will  constitute  a  total  loss, 
we  express  no  opinion.  Bee  MarcanliBr  v. 
Ohetapeake  In».  Go.  13  U.  8.  8  Cranch,  89  [8 
L.  ed.48Il;ifor«ntv,  UnilM  8tata Int.  Co.  ii 
U.  6.1  Wheat.  219  [4  L.  ed.  75];  WaOeTttein 
V.  Columbian  Jnt.  Co.  44  N.  T.  209;  Poolt  T. 
Protection  In*.  Co.  14  Conn.  47. 

Jvdgttunt  on  tit  tordict. 


SOUTH  CAROLINA  SUPREME  COURT. 


MILLER  et  at.,  Apptt., 
9. 
80DTH  CAROLINA  R.  CO.. 


tor  transportation  over  Iti  own  and  eonneoUOK 
roads,  to  produce  a  reoeipitberetorfiom  thecor. 
poratlDn  to  whom  it  was  Its  duty  to  deliver  tbe 
goods  in  the  reirular  oouiee  ot  tTBHsportatlot],  ID- 
oludeg  ■  steunshlp  oompany  Kmons  the  corpora-* 
tlons  rrom  whom  leoelpts  must  be  produoeO, 


1.   Ocn.  Stat.,  >  lB18f  rscptlTing  a  rmll-      oommonaarrlorslnathrouKhllneoftn 
Ta»deompBn7',iiiordartoT«lieTaIta«lf      tion  agreed  on  by  the  partJea.  althoug-h  the'  8ta^ 
-from  UabUitjr  for  Ioh  o(  aoods  delivered  to  It      ute  doea  not  In  terms  mention  steonulilp  lines. 


Hon.— n^M  tmrupoTtoHnn,  Mmtnut  mods  by 
fragltt  agent. 

The  aeneral  freight  agent  has  the  right  to  make 
onncraola  tor  tisnspoitatlon  beyond  (he  terminus 
at  the  road.  White  v.  Wssomi  Pan.  B.  Co.  S  West. 
Bep.  ISE,  IB  Ho.  App.  400:  QroTer  ft  B.  a  U.  Oo.  r. 
Ulaaoiul  Via.  B.  Co.  70  Uo.  BTft  Qulmby  v.  Tander- 
bllC  IT  N.  Y.  lot;  Williams  v.  Tanderbllt.  iS  N.  T. 
ST;  ButcblnaoD,  Cbrr.  Ill,  t  U& 

Authority  of  a  looal  tretght  ssenttooontraotfor 
tnnsportallon  beyond  the  company's  line  must  be 
speolaUy  abowa,  or  must  be  Implied  by  the  oourae 
of  deahng.  Turner  v.  Bk  Louis  »  B.  V.  B.  Oo.  1 
Wan.  Bep.  atS,  to  lla  App.  OBC;  Gmver  *  &  EL  U. 

Co.  V.  WMoiui  Fao.  B.  C3o.  mi 
4LR.A. 


See  also  44  L.  R.  A.  41S. 


Horwloh  ft  W.  B.  Co.  ICO  Haas.  SB;  Burtls  V.  BoSbIo 
*  8.  L.  B.  Co.  U  N.  7.  nti  Walt  v.  Albany  t  S.R. 
Co.  S  lADS.  iTI;  UISKUH  Pao.  B.  Oo.  T.  Btulti,  U 
Am.  ft  Ens.  B.  B.  Caa.  VT. 

Where  such  oonlraote  are  In  writing  and  purport 
to  cover  the  entire  transaotloT).  evidence  as  to  the 
terms  otaprloFverbalcoDtraotlilnadmlsslble.  St. 
Louis,  K.  a  ft  N.  B.  Co.  V.  deary.  TT  Mo.  (31;  Lons 
V.  New  TOTk  Coat.  EL  Ock  CO  N.  T.  TS;  Belffer  v. 
Dlnsmora,  SI  N.  T.  IW;  OoUender  v.  DInsmore,  liS 
N.  T.  tan  Hinckley  v.  New  Tork  Cent,  ft  U.  S.  B. 
Co.  56  S.  T.  iS».  Turner  v.  St.  Louis  ft  B.  F.  B.  0<k 

Where  a  oommon  oarrler  receives  goods  marked 
to  a  plaoe  tieyond  his  Una,  be  Is  bound,  UDdeTviv. 


tkniTH  Caxouitjl  SuTBBin  Comn. 


a.  Delay  trnthepartofAndlPoadaoni- 
pany  to  wblcb  food*  w«re  dellTared  fttr 
trftnsportetiaii  over  Its  own  and  ooaoectliilr 
toads  and  vhloh  have  been  loM In  tianaporlatloD, 
In  produdDtr  upon  request  a  receipt  for  the 
goods  from  the  cenier  to  which  It  was  tlie  com- 
paD;*!  duty  to  deliver  them  and  wbloh  waa  m 
•leamahlp  companT,  wb  Icb  delar  WBa  raitied  by  lla 
produotloo  br  mbilalfe  of  the  receipt  of  the  Dnt 
rallnwd  eompany  beyoDd  It  In  tbe  lioe  of  trans- 
portation, la  not  suoh  "wlUtul  [allure  and  refu- 
sal"  to  deliver  the  reoelpt  aa  will  deprive  the 
oompan;  of  the  beneSt  ol  a  natutorj  proTlaloa 
permittlDf  the  Initial  oirrleT  to  relieve  Itaelf 
from  llablllCr  forloa  by  the  production  of  auoh 
leoelpt,  where  from  the  temu  of  the  Aot  It  waa 
Tery  doubtful  whether  or  not  the  receipt  of  the 
■teamsblp  company  wouldauffloe  and  the  Aot  bad 
never  been  Judicially  oooalmed. 

3,  Teatlmonr  of  tho  af^OBt  of  tk  stMtm- 
■fatp  eompAny  aa  to  the  receipt  by  the  oom- 
pttny  from  a  ooniieotlnB:  carrier  of  oertBln  gooda 
(or  tnuiaportatloa  la  not  **  merely  oral"  when  he 
Mfitbat  he  reoollecta  the  reoolpt  of  the  roodi 
by  nterrlnB  to  bis  leoelpta  which  are  shown  bim 
npoD  the  wltneM  atand  and  wblch  be  Idenliflea 
H  the  orlitlnalB  and  reoorda  of  bla  offlca, 

4.  G«n.  Stat..!  ISIS,  prowldinctbat  KB 
lnttlw.1  carrtor  nu.y  «zenapt  ftaolf  from 
Uablllty  Cor  gooda  lost  or  Injured  In  tnnsltby 
producing  a  receipt  show  Ins  that  tbe  gooda  were 
delivered  to  a  ounnectJog  carrier  In  due  oourseof 
traDBportatlon.  doe*  not  require  the  receipt  to  be 
In  any  particular  form;  such  wTltCen  etideooe  of 
the  receipt  of  the  property  by  the  oonnectlnir 
carrier  bh  will  ablft  (he  liability  to  account  for 
the  property  to  the  laiter  is  aunclent. 

(October  4.  ISO} 


land  Counly  in  favor  of  defendant  in  an  actkn 
brought  to  recover  from  It  the  value  of  certain 
property  delivered  to  it  for  tniuponai  ion  aod 


r  received  br  tbe  coDsIgnee.  Afirpud. 
le  facts  are  fullTstaled  in  the  opinioD. 
Metm.  Lrloa  A  oajtioairortli  for  Bpfjd- 


UntB. 

Meitit.  BrKwlmy  M  Barnwell  lot  re- 
spondent. 

McGomtnt  J*.,  delivered  the  opinion  of  tte 
court: 

Tbia  action  was  broafcbt  to  tecorer  from  tba 
defendant  Company  dainngea  for  the  loea.  tL 
leged  lo  be  t6S0,  of  certain  cotton  and  paper 
slock  (nbaiever  that  maj  be)  abipped  b,T  them 
upon  defendant's  railroad,  to  be  delivirred  i» 
nlainlES's  own  order  at  Buffalo,  in  tbe  Slate  ot 
New  York.  The  proof  was  that  tbe  property 
waa  delivered  lo  the  defendant  corporation  at 
Columbia,  6.  C,  and  that  "Ihe  connerdng 
Ilnea  to  Buffalo"  were  tbe  steaniHhip  company 
from  Charleston  to  New  York  CItv  and  thereon 
tre  the  New  Tork  Central  A  Uudsoo  River 
lUilroad.  It  did  not  clearly  appear  what  be- 
came of  tbe  property,  but  for  tbe  purpoaea  of 
this  case  It  may  be  assumed,  asfound  hjJudj/t 
Norton,  that  "the  goods  were  somewhere  oa 
tbe  road  delayed,  and  aubstiluled  wilb  wonh- 
leKS  sluff,  and  therefore  did  not  reach  their  Oe*- 
tinaiion.  and  were  a  total  loss  lo  tbe  plaintias." 
Assuming  this,  Ihe  quesUoo  waa  whether  tbe 


Implied  oontnict,  to  carry  to  the  place  of 

tlon.  Wabash,  Bt.  L.  It  P.  R.  Co.  v.  Jaireman, ) 
Veat.  Bep.  ves.  US  I1I.40T;  nilnota  Cent.Il.Oo.  r. 
Copeland.  U IIL  Wt;  lUluols  Cenu  B.  Co.  v.  Johnson, 
M  Ul.  Sm  lUinula  Cent,  a  Co.  v.  Frankeoberfi,  M 
m  88;  Chicago  ft  N.  W.  R.  Co,  v.  Hontfort,  10  III 
lift:  £rle  R.  i.'o.  v.  Wlloox.  M  III.  ISO. 

The  words  In  a  carrier's  contract,  "to  be  for- 
warded to  EaatBt.Louia  station  on  Its  line."  slatinc 
■%t.  Louis"  as  destination,  du  Dot  constitute  a  spe- 
cial contract  to  carry  to  Bast  St.  Louis  only,  al- 
thouiih  that  Is  tbe  end  of  the  carrier's  line.  Wa- 
tiash.  St.  L.  A  P.  B.  Co.  v.Jufreruan,  nipro. 

Where  a  contract  acknowledges  tbe  receipt  Of 
the  goods  in  good  order,  addrened  to  conaigneea  at 
apolntbejond  plac«s  at  w bleb  11  has  statlona,  de- 
livery will  be  considered  complete  when  tbe  con- 
•tiecliDsoiuTiersball  have  received  notice  that  tbe 
oompany  Is  prepared  to  deliver  lo  such  carrier  said 
■oods  for  further  transportation;  It  Is  not  a  oon- 
Waot  to  deliver  at  a  point  be.vond  Its  line.  Harris 
T.  Urond  Tiuok  R.  E  Sew  £ng.  Bep.  823.  U  U.  I. 
S71.  See  9  aile  T.  Kew  York  Cent.  *  H.  It.  &  Co. 
110  N.  Y.  B3&. 

Tbe  tact  that  goods  aa  delivered  by  the  first  ear- 
ner  to  tbe  second  are  loaded  In  a  car  belODglng  to 
a  certain  road,  wbicb  runs  to  the  plaoa  of  destina- 
tion, other  than  tbe  rood  of  the  second  carrier, 
doea  not  Imply  notice  to  auch  secDnd  carrier  that 
tbe  socdr  are  to  be  shipped  over  the  road  of  tbe 
car  in  n  iicb  tbey  are  loaded.  Patum  v.  Union 
Pac.  B.  Co.  SO  Fed.  Bep.  CfiO. 

IXoIHUl];  of  roOroodt  over  «cnne«(lno  Unsfc 

to  transportation  of  goods  over  oonnectlng  Itnes 
of  railroad,  where  there  Is  no  t^peclal  contract,  eocb 
road  la  only  liable  to  tbe  extent  of  Ita  own  line  and 
for  sate  carriage  and  delivery  to  th*  next  road. . 
9L.R.A. 


deatlna-  I  BiTannab,  V.  ft  W.  B.  Oo.  t.  Barrla  Ola.)  Hay  IL 
-1880. 

The  common-law  obllgaUooa  of  a  railroad  oob- 
pany  to  a  connecting  compacy  are  the  same  aa  to 
reoepUon,  tra asportation  and  delivery  of  frelirht. 
aa  those  existing  between  a  railroad  oompany  and 
an  Individual  shipper.  Bhelbyvllle  B.  Co.  *.  Louls- 
vlUe,  aftL.B.Co.ffiKy,  ML 

Draymen  calling  tbetuselves  a  transfer  oompany 
are  not  to  be  ooosldered  as  a  oonnoLtlng  oommoa 
carrier  ata  Junction  of  two  railroads  oonnected  by 
a  Y.  They  are  simply  the  agents  of  such  railroad 
for  performing  tbe  aot  whlcb,  by  Ita  ooomct  lo 
deliver  to  tbe  oonDaoUngoarrier,  It  waa  ItBOlT  bound 
toperfoim,   MlBourl  Paa.iLOo. v. Yoiuig,miata. 

/oCnt  HdMHUL 

■nie  glvhut  of  a  through  bill  of  lading  by  a  car- 
rier eontraotlng  to  carry  gooda,  the  making  irf 
through  freight  ebargea.  tbe  fumlablDg  of  one  car 
for  tbe  whole  distance,  and  (be  aot  of  tbe  agent  al 
tbe  end  of  tbe  route  ibslng  tbe  agent  of  anotba' 
oompany  than  tb»i«oelvlngaompaoy)  in  receiving 
the  whole  freight  money,— sulBclanily  show  jomt 
liability  on  the  part  ot  tbe  two  carriers  for  ^lluro 
to  deliver  tbe  goods  according  to  the  ooDintct 
made  br  tlie  receiving  carrier.  InlematloDol  ft  0. 
N.  K.  Oo.  V.  TMale.  <  L.  R.  A.  546,  Tt  Tex.  a. 

An  arrangement  between  adeapatcb  company  o 
Bl  Louis,  Mo.,  and  sundry  railroad  oompanMa 
whose  lines  termlnsted  at  New  Tork,  whereby  the 
latter  BBperately  agreed  to  carry  all  goods  for  the 
traosportaUou  of  which  the  fortner  should  ooo- 
tract,  does  not  Involve  Joint  lisbility  upon  tlie  part 
of  tbe  railroad  companies  nor  make  tbem  partoen,. 
either  Infer  >cse  or  as  to  third  persons.  St.  Luuls 
Ins.  Co.  V.  St.  Louis,  Y.T.H,*  L  U.  00..1H  U.ft. 


Cooglc 


low. 


Mn.T.Kit  V.  Booth  Caxolixa  B.  Co. 


fslo,  N.  T., — was  liable  In  damagea  for  lui 
lou.  or  bad,  under  ths  Act  upon  tbe  subject, 
dlscbarged  itself  by  delivering  the  property  to 
the  corporation  to  wbom  il  was  its  clut7  to  de- 
liver tbe  same  in  tbe  regular  course  of  Inuu- 
ponatloD.  Tbe  plaintiffs  proved  tbe  follow- 
ing receipt!  or  bills  of  ladlug,  under  wbicb  tbe 
Ewda  described  in  tbe  complaint  nere  received 
J  defendaitt,  marked  "F*  and  "Q:" 

Ezblbit  F,  Soath  CarollDa  Railway,  Colum- 
bia. B.  C.  Oct  8,  1887.  Received  of  Hlller 
Bios.  lor  traQsportatlon,  as  per  marks  and  dl- 
rectEona  as  berein  {riven,  subject  to  tbe  condi- 
tions stated  on  the  back  of  tnls  receipt,  and  to 
wbicb  bv  acceptance  sbipper  aasenta,  tbe  fol- 
lowing aesciibed  bales  of  cotton: 


Number  ol  Bales. 


■rlOOlb^toWew 


To  be  sbipped  via  8.  0.  at  throogb  rate  of 

per  bale.    D.  McQueen, 

Per  W.  H.  CassoD,  Jr. 

The  conditions  ot  this  receipt  ore:  (1)  That 
tbe  South  Carolina  Railway  Company  shall 
only  be  accountable  tor  tbe  property  named  In 
Ibisreceipt  white  upon  ItA  own  road.  (S)  That, 
■cling  as  forwarder*  only,  thev  are  released 
ithen  tbe  same  Is  by  tbem  delivered  to 


lecting  railroads  or  steamship  lines  by  which 
it  is  to  be  carried  to  its  destinailon.  (8)  And  It 
is  further  stipulated  and  agreed  that  the  South 
Carolina  Railway,  or  any  conoectiDg  lines, 
does  not  assume  any  marine  risks,  and  thai  no 
liability  will  be  assumed  for  the  wrorg  car- 
rlflffe  or  wrong  delivery  of  cotton  markeii  with 
inlUols,  numbered  or  imperfectly  marked. 
(4)  It  Is  further  stipulated  and  agreed  tbat  in 
case  of  loss  or  detriment,  or  damage  done  to  or 
■Dstalned  by  the  cotton  herein  receipted  tor 
during  such  transi>ortalion,  whereby  any  legal 
liability  or  respoDsIbllliy  sliall  or  may  be  in- 


may  be  at  tbe  lime  of  tbe  bappeaing  of  such 
loss,  detriment  or  damaee;  and  the  carrier*  M 
llableahallhBTe  the  full  benefit  of  any  insur- 
ance that  may  have  been  effected  upon  or  on 
account  of  said  cotton.  (5)  And  it  Is  further 
agreed  that  tbe  amount  of  loss  and  damage  aa 
accruing,  ao  far  as  It  sball  fall  upon  tbe  car- 
riers above  described,  shall  be  computed  at  tbe 
valne  or  co«t  ot  the  said  cotton,  at  the  place 
and  at  the  time  ot  shipment  under  the  bill  ot 
lading. 

Notice:  In  accepting  (bis  bill  of  lading,  tbe 
sbipper,  or  other  agent  ot  the  property  carried, 
expressly  accepts  and  agreea  to  aU  its  atlpulo- 
tions,  eicepMons  and  conditions.  In  witness 
whereof  tbe  Bffent  halh  affirmed  oo  tbe  face  of 
this  bill  of  lading.  This  receipt  to  be  present- 
ed without  alterstioa  or  erasure. 


lAMHtyofjtrtt  carrier  vnienMpptnutontiraet. 

BaSmi'  oorporatlona,  ankn  forbidden  b;  their 
olwrteTSi  have  the  power  to  oontraot  tor  sblpmeuts 
Uie  entlie  dlatanoe  over  on;  oonnectlnr  Unas.  The 
oonttaoUns  companr  Is  liable  uiKm  the  other  lines 
■a  upon  m  own.  Ohio  *  H.  B.  Oo.  t.  HoCartby.  M 
U.  B.  ZSS,  M  L.  ad.  aai:  Or]eDaburs*I.0.B.Co.r, 
Pratt,  W  D.  B.  ffi  WalL  US,  a  L.  ed.  «r. 

Tbe  rules  ot  one  o(  tbe  oonneotbiB  roadi  otber 
than  the  oontrnctlnft  railroad  oaimot  Influence  or 
atrect  (lie  contract,  altbough  part  of  tbe  Kood^were 
put  on  board  on  BuoboonnectlaK  rood,    ilild. 

A  oarrler  not  being-  bound  at  oomraon  law  to 
oarry  ezceirt  on  bis  owa  line.  If  be  contrada  to  ko 
beyond  be  ma;  oonllne  blmself  In  oanTlnir  to  ths 


bb  own  agencies.    Atchison.  T.  ft  8.  F.  B.CO.T. 
Denver  A  N.  0.  B.  Co.  UO  n.  B.  Ser.  XS  L.  ed.  Zn. 

An  aBreement  of  a  carrier  to  be  liable  for  trans- 
portaUon  over  oonnecdns  lines  will  not  be  Inferred 
from  doubtful  ezpreaslonB  or  loose  languace,  but 
only  from  dear  and  saUafaotory  evidenoe.  Ml(4il- 
■an  Cent.  R.  Co.  v.  Hrrlok  ("Hrrlek  T.MIohlci 
Cent  R.  Co.")  107  D.  8.  KB,  2T  L.  ed.  aa. 

A  receipt  whloh  sajs  that  frelRht  Is  oonatsned 
tlie  order  of  H.  and  tbat  B,  at  a  plaoe  beyond  the 
CBirier'a  own  line,  li  to  be  notified,  does  not  of  itaell 
make  a  oontmot  to  oarr;  to  auob  place.    IMd, 

A  rallKBd  oompan;  entering  Into  a  contract  with 
aonneotln)r  linee  for  carrying  cattle,  the  oootia 
provldlnir  that  Ita  liability  sball  cease  at  Its  tern 
nuB,  Is  not  liable  as  a  member  of  a  partnership 
OS  a  Joint  aontraotor.  for  Injuries  to  tbe  cattle  on 
road  ot^er  tlian  Ita  own.  Qulf,  a  &  B.  F.  B.  Co. 
Bakd,  n  Tex.  in. 


''  There  to  no  common-law  reapooslblllty  devolvlnit 
upon  any  oanier  to  transport  goods  over  other 
than  Its  own  Uneo.  MlohlgaD  Oant.  B.  Ool  v.  lly- 
«  L.B,  A. 


rtck  rMjriok  V.  Mtchlgan  Cent.  R.  Oo.")  lOT  U.  8 
ice,  «7  L.  ed.  BES. 

Sucb  liability  depends  upon  a  tpedal  contract. 
ezpreas  or  Implied,  In  tbe  abeenoa  of  a  special 
contract,  a  railroad  oomponj  receiving  goods  tor 
transportation  beyond  lis  own  line  is  liable  only  to 
theeitentof  Itsowo  route,  and  for  the  nf a  storage 
and  delivery  to  the  next  carrier.  Ibfd.;  Uloblgan 
Cent  B.  Co.  V.  Mineral  Springs  Mfg.  130. 88  D.  S.  U 
WalL  SIS,  a  L.  ed.  »T:  St.  Louis  Ins.  Co.  V.  Bt.  Lonla, 
v.  T.  B.  *  L  B.  Co.  IIH  n.  a.  148, 18  L.  ed.  •»;  Hun. 
ter  T.  Soulhem  Pac.  B.  Ctt.  7B  Tex.  IffL 

Tbe  mere  t»xA  that  It  received  goods  marked  tor 
a  place  beyond  Its  own  terminus  does  not  Import  an 
agreement  to  transport  to  tbe  deetlnallon  Dsmed, 
as  a  oommon  carrier.  Huater  v.  Bsuthem  Fao.  B. 
Oa-ntpra. 

A  carrier  Is  not  reaponilble  for  damage  to  goods 
on  a  connecting  line,  where  tbe  bill  ot  lading  speo. 
tally  Umlts  the  carrier's  liability  to  Its  own  ban. 
Orand  Trunk  B.  Co.  T.  McMillan  (Can.  Bup.  Ct.)  11 
Am.ftBng.&.B.Cta.U8. 

When  goods  are  received  by  a  oarrler  to  be  trans- 
ported beyond  the  tennlniiB  ot  its  line,  and  deliv- 
ered at  a  partleular  place  and  to  partlonlar  persona 
atauohploceor  dcetliiatlDn.  wtibout  i 


t  the  o 


r  will  e 


goods  to  be  carried  to  the  plaoe  ot  deetlnatloii  mre- 
ly,  without  damage  or  hiirh  and  It  will  be  liable  to 
theoonalgllOTtOrtallure  to  perform  Its  oontraot, 
tor  any  daiDaMa  which  mar  arlae  ther^rom  to  (he 
party  Injured;  and  this  rule  is  not  dtanged  t>yGa. 
Oode,iaM,providlDgtbat  each  company  shall  be 
reepoiidble  only  to  its  own  terminus,  and  that  the 
last  company  shal)  be  responsible  to  tbe  oonslgnee, 
and  that  snob  shall  settle  among  tbemselvea  the 
question  of  ultimate  liability,— overruling  Baugb 
V.  BfDl>anlel,UOa.eCB.    lUvoy  v.  Georgia  B,  Ox 

noa.Ggr. 

The  liability  of  a  carrier  ladlsoharged  by  a  deliv- 
ery of  the  goods.  If  he  Is  an  Intermediate  carrier, 
ttilsdutyto  perfanoed  \tr  a  delivery  to  the  sue. 


Exhibit  Q.  Bontfa  CftroliDm  Bailwaj,  Co- 
hmLia.  a  a,  Ocl.  8, 1887.  No.  16.  Received 
of  Hiller  Brno,  tor  tmupoTiatioD,  etc  (w  In 
mboTe  receipt): 


URTin. 

Nun.be>  Of  fi^o. 

°°^^£l^ 

T.I.  a 

BaMW 

■5,  yi%'T^^ 

atoct 
wsistit  ion  n». 
ot.  per  IIW  Ita.  to 

BuinJo. 

0\utT 

Biiff(ao,H.T. 

To  be  ifalpped  *ia  B.  C.  st  through  Tat«  of 

per  bale.    D.  McQueen. 

Per  W.  H.  OaMon,  Jr. 
CoDdlUona  nme  u  In  Exhibit  P. 


X- 


September   14, 


dreaied  a  leiier  to  the  defeodaDt  Company, 
lequrailnK  that  they  would  delivBr  "  the  re- 
cerpt"tiken  by  said  Company  from  the  con- 
Decting  line  to  which  they  delivered  the  cotton. 
If  tbey  did  lo  deliver  it.  It  teems  that  the 
matter  wal  lefened  to  Mr.  Wnrrinir,  "  general 
claimigent  of  (he  Company,"  and  that  he, 
thinking  that  the  receipt  required  was  that  of 
the  flnt  "conD«oiing  rallroul,"  replied  imme- 
diaieiy  that  be  would  write  to  New  York  and 

S'X  the  receipt  from  the  New  York  CentTsl  A 
adson  River  Railroad,  as  teqnested.  On 
October  6  ensulne  he  again  wrote,  saying  that 
he  had  succeedeci  In  getting  the  receipt  (TncloA- 
Ing  Ibe  papers)  whldi  would  show  that  the 
gtmds  in  qneMion  were  delivered  by  the  rail- 
way and  Bteamship  com^nies  to  "the  cod- 
nectiog  railroad  in  New  York."  The  plain- 
tiffs' aitorneys,  however,  returned  the  papers 
u  defccdve  in  form,  and  as  tieing  "  mere 
copies;"  uid,  pendiag  explBDatioos  aa  to  Uie 


objectlona  made,  commenced  thla  aeUon  tm 
February  16,  1889.  No  fortber  reference, 
however,  lo  these  papers  need  now  be  made, 
aa  the  circuit  Judge  refused  to  admit  tbem  in 
evidence,  for  the  riaasoD  Ihu.  as  he  oonatnied 
the  Statute  (g  1618,  Gen.  Stet),  the  ateamahip 
compaoT  was  the  llrst  connecniig  line  with  the 
South  CaroliDa  Railway  Compuiy,  and  in  or- 
der to  dlschane  that  Companr  it  was  secM- 
sfiry  (oshow  that  the  proper^  iiad  been  delir* 
ered  to  the  steamship  oompany.  A  motion 
was  made  for  a  nonsuit,  but  that  being  m- 
fused,  the  defense  called  as  a  witoeaa  K  P. 
Warring,  who  leatlfled  as  follows: 

Ism  Glaim-an.d-tiace  agent  for  the  South  Car- 
olina Railway  Company.  | Witness  la  abowa 
papers  marked  "A  and  "  B,"  being  duplicate 
receipts  of  the  New  York  Central  &  Uudeon 
River  Railroad;  but  Mr.  Lyles  admiu  that  the 
signatures  on  those  papers  are  what  they  pur- 
port to  Ije.)  I  obtained  these  papers  from  N. 
Y.  &  H.  R.  R.  R.  Co'a  office  iu  New  York  City. 
(Witness  is  shown  paper  marked  "  C,"  which 
is  aa  follows,  andsaya;:  I  obtained  this  paper 
from  Edgerton,  agent  for  the  New  York  & 
Florida  Blesmabip  Line,  conuDonly  known  as 
the  "  Clyde  Line:" 

Charleston,  October  4/87.  Tbe  following 
iSd^ai 

Say  E.  T.  X.      18  Bales  Cotton. 
W.  L  D. 

T.  I.  C.        Is  P.  Stock. 
(C.)       [Signed]         A.  Cudworth,  for  Sir. 
Copy  of  receipt  now  In  onr  possesion. 
J.  S.  Edgerton,  Clyde  S.  S.  Co. 

Per  M  B.  Paine.    Feb.  18,  W. 
Thera  is  no  arrangement  between  the  Sonlb 


for  the  losses  of  the  other. 


£4(ihIHtv /or  May  «i  dsHMrv  or  pmA 

A  oastom  of  a  tranaportatlon  SMOoUtlon  ■■  to  lU 

numnar  nf  obtaining  aervloe  from  railroad  oom- 

panles  not  known  to  the  ihlpiMr  will  not  affeot  tta 

UabOltT  for  delay.    Uttlev.Faiso,  <3Ban,fe8. 

BxeuMtfor  dttoy  In  trmuportotten. 

Where  ttia  amplorii  of  tbe  oompan  j  wire  Teady 

and  wUUns  to  manage  the  train  and  cany  forward 

tbefrelsbt,  butwere  prevented  by  mob  vtolenoe 

from  performUv  this  duty,  the  delay  In  tranapor- 

tatdonanddollveiy  wsfl  eioused.    PUtsbursb.  Fb 

W.  *  a  B.  Oo.  V.  HaMil,  H  nL  M;  Flttatiursb.  O.  * 

8t.L.  a,Oi>.v.Hoao««di,«ind.l88i  Lake  Shore* 

If.  B.  B.  Oo.  V.  Bennett,  a  Am.  *  SDK.  a  B.  Cse.  891; 
iDdlanapoUs*  Bt.  I..B.C0.  r.  Jun(«en,  10  Bradw.SML 

In  reapeot'to  UabUl^  nt  a  lallroad  oompany  for 
delay  In  tianaportaUoii  and  delivery  of  froods,  all 
thatoanbarequlredof  Ittaexerotaeof  due  care  to 
forward  and  deUver  promptly.  Oetomer  v.  lAke 
Shore  *  H.  &  B.  00.  •  CMnt.  Bq).  an,  lOe  N.  T.  IA3. 

Wben  mlaoODduot  of  msn  aaUnB  unlawfully, 
•aoti  aa  Inoendlarles,  mobs,  eto..  delays  tbe  running 
of  trains,  the  only  duty  resUnff  upon  tbe  cnrrter,  if 
not  othemise  In  fault.  Is  to  oae  nuonable  dilt- 
frenoe  to  overooma  ttie  obsiaolee  Interposed,  and 
f orwaid  Uie  foods.    Ibtd. 

LawleaB  acts  of  employes,  adveiaa  to  Uie  Intsr- 
SL.R.A. 


esti  and  contrary  to  tbe  ordata  of  the  employer, 
oannot  be  Imputed  to  It  aa  having  been  done  bf  t(a 
aBCota  and  aerranta-   BM. 

A  oonmion  carrier  Is  not  reaponaltile  for  m.  depr^ 
elation  of  the  value  ctf  coodi  reaulUng  solely  bon 
a  dOay  In  tbeir  transportation,  whloh  oould  not 
have  been  avoided  beoause  of  a  mob  of  riotn*, 
under  Tej:.  Bev.  BtaL,  art.  tn,  deolarlns  the  duties 
and  liabilities  of  carrleis  to  be  tlie  same  as  at  oom- 
mon  law  eioept  where  otberwlss  provided.    Golf, 

a  &  B.  F.  B.  00.  T.  Levi,  8  L.  B,  A.  sa^  nxex.  ta. 
AUtiiat  can  be  required  of  It  tat  any  emerceocr 


guard  against  delay  and  to  (orw 
their deaUnaUon.  Wlbert  v.NewTorkA  B.  B.  Od. 
U  N.  T. ««  Blackstook  t.  Haw  York  A  a  B.  00.20 
N.T.  «. 

raUroad  company  le  not  accused  from  dell  vary 
'     by  a  olauBB  In  tta  obanar 
t>e  rMponiitde  for  gooda  on 
di^ts  awalUng  delivery  only  as  ■ 

Ulchlgan  Oent.  K.  Oo.  v.  Mineral  Springs  If fg.  Co. 
88  C.  S.  U  WaU.  VIB.  ft  L.  ed.  »V. 

Llabin^  of  oonneeUng  carriers  See  notalo  Ad- 
ams Bip.  Oo.  t.  Harris  (Ind.)  T  Ik  IL  A.  ai. 

Bights  of  oonneotlagcarrlas.  See  note  to  Cm- 
Ban  V.  New  York  &  N.  E,  B.  Ool  (Huh.)3  L  B.  A  m. 

Oonnectlng  lines  of  rallniads.  Bee  ndtt  to  ¥oz 
V.  Boatoa  ft  M.  B.  Co.  (Man.)  1  L.  H-  A.  70!;  Wuh- 
iDgton  V.  BaMKta  *  a.  B.  Oo.  (H-  a)  1  L.  B.  A.  880. 


UnxEB  T.  Socra  Cuiolika  R.  Co, 


Mr.  Ljlefl  oti>!cU  to  tbe  adrotKlon  of  thti 
paper  in  ertdeoce.  Hit  honor  rnJea  that  the 
lecelpl)  are  Dot  admiulble  at  tbla  moment,  b«- 
cauee  the  long  dela;  must  Hnt  be  explained. 

WilDoa  WairlDg  continues:  "  I  suppose 
Hr.  Lf  Im  WADted  receipt  of  cooDecliiiK  uoe, 
and  lUiougbtit  would  be  b«at  to  gel  toe  re- 
ceipt of  the  text '  railroad  line,'  tbouf>b  funher 
off  tban  the  ateaniBliip  compan;.  I  had  do 
idea  of  refiaing  a  proper  receipt.  Would  have 
been  easier  to  get  receipt  from  the  sieaTDshlp 
companj  in  Cbsrleaton.  Then  waano'  will- 
ful refusal'  to  deli rar  receipt,"  ate    Mr,  Lyies 

Alfred  Oad worth  called:  "At  the  time  men- 
tloiied  1  waa  receiving  clerk  for  the  New  York 
A  Charleston  Steamship  Company."  When 
aaked  whether,  as  agenl  of  Ihe  steamship  com- 
pao;,  he  received  tnese  goods  (Mr.  Ljlea  ob- 
jects. Onlj  "  receipt  in  writlDg"  admissiblB) 
witoen  answered  that  he  recollected  the  re- 
ceipt of  the  Toods,  by  referring  lo  his  receipts. 
Bars  paper  dated  October  i,  1887,  is  original. 
Id  liis  handwriting  "I  bare  record  of  three 
bales  of  cotton  marked '  K  .V-  X.*,  three  bales 
of  paper  stock  marked  'W.  I.  D,'  and  five 
bales  marked 'T.  I.  C  No  weights.  They  are 
'checked  off  as  received.'  They  are  records  of 
my  offlccL  Duplicates  were  [umlsbed  to  the 
South  Carolina  Railway  Company."  Crosa- 
ezamined.  "The  letters  N.  Y.  ft  C.  W.  A  B. 
If.,  Co.  mean  the  lighter  company.  The  goods 
Vere  conveyed  to  the  steamship  by  lighter. 
The  lighter  company  is  considered  a  part  of 
the  South  Carolina  Railway.  1  cannot  tell 
from  those  papers  whether  or  not  I  received 
cotlou  or  paper  stock  shipped  to  the  order  of 
UiUer  Brolheis.  Noliry  J.  A.  Schreck.  Buf- 
falo." Byihecourt.  "Poeathelightercompa- 
ny  transport  for  any  olhpr  road  than  the  South 


ebip,  and  from  the  sleamsiilp  lo  the  railway. 
(Hr.  Lyiea  ob]ecta  lo  the  admission  of  the  pa- 
per 'Cin  evidence.  Objection  overruled,  end 
be  excepts.)" 

Thecircuit]udge,wbobesrd  the  case  without 
a  ]iii7  by  consent,  gave  judgment  fnr  tlie  de- 
fendant Company,  end  the  plaintiffs  appeal, 
npoD  the  following  grounds;  "(1)  Because  his 
bonor  allowed  the  witness  Warring  to  testify 
aa  lo  his  reasons  for  Dot  sending  the  receipt 
of  the  connecting  line,  to  which  ti  is  claimed 
the  goods  were  delivered,  and  to  his  not  know- 
ing what  receipts  were  wanted.  (S)  Because 
he  allowed  the  wiloeas  Cndwortb  to  lestlfly 
orailv  to  thedeliverr  ofthe  goods  by  the  South 
Carolina  Railway  Company  to  tbestounship 
company.  (8)  Because  he  allowed  tbe  memo- 
randa In  the  handwriting  of  the  wllaeaa  [Cod- 
worih],  dated  ihe  4lh  day  of  October,  Iwl.  to 
be  offered  In  evidence.  I4)  Becauae  be  found 
that  said  gooda  were  delivered  by  the  defend- 
ant to  tbe  ■teamsbip  company,"  etc. 

This  is  purely  a  case  of  law  for  damages.  In 
which  tlie  partlea  waived  trial  l>y  lury,  and  we 
muat  therefore  consider  tbe  decision  of  tbe 
circuit  Judge  aa  a  verdict,  which,  aa  lo  tbe 
facta  fouDd.la  not  reviewable  by  ua.  But  it  is 
urged  that  tbe  Judge  comrottted  error  of  law 
In  admitting  certain  teatlmony  of  thewttneiees 
Waning  and  Oodworth,  In  referenoe  to  tbe 
proTlslou  of  Mctton  1618  of  the  OetiarKl  Btat- 
SL.K  A. 


.  which,  among  other  tbin^,  provides  aa 
follows:  "In  caHe  of  tbe  loaa  of  or  dam^e  to 
any  article  or  articles  delivered  to  any  railroad 
corporation  for  transporiatlon  over  ilaownand 
connecting  roads,  tbe  initial  corporation  or 
corporations  first  receiving  tbe  same  shall  in 
every  case  be  liable  for  such  loss  or  damage, 
but  may  discbarge  itself  by  the  production  of 
a  receipt  In  writing  for  the  said  article  or  arti- 
cles from  tbe  corporation  lo  whom  it  waa  Ita 
duty  to  deliver  said  aniclea  In  the  regular 
course  of  lransportatii)Di  In  which  event  the 
said  connecting  road  or  roads  shall  be  severally 
ao  liable,  but  may,  In  succession  and  in  like 
manner,  discbarge  itself  or  tberaselvea  there- 
from; provided,  now  ever,  that  if  dtber  or  anr 
of  tbe  said  railroad  corporationa  should  will- 
fully fail  or  refuse,  upon  reasonable  demand 
being  made  to  it  by  any  party  interested  in  the 
production  of  such  receipt,  to  produce  the  same, 
then  It  shall  not  be  entill^toclaim  tbe  benefits 
of  such  exemption  in  any  action  against  the 
said  railroad  corporation  to  render  It  liable  for 
such  loss,"  etc 
This  Act  is  comparatively  recent,  and  haa 
sver  received  autboritativeconslruction.  Itia 
part  of  the  "General  Railroad  Law"  of  tbe 
Stale,  and.  as  there  Is  in  it  no  mention  what- 
ever of  Bteamahlp  lines  of  troDsponatioa,  or  of 
any  other  but  "railway  lines,"  It  is  contended 
that  steamship  lines,  not  beinr  expressed,  or 
even  la  contemplation,  cannot  oe  brought  tut> 
der  the  requirements  of  the  Act.  But  aa  it 
seems  to  us,  the  object  of  the  enactment  being 
manifestly  to  provide  a  proper  remedy  for  the 
shipper  in  what  ia  called  "through  transpor- 
tation," by  making  each  link,  eawt  carrier  in 
the  hue,  liable  for  lis  own  negligence  or  con- 
duct causing  toa  or  damage  to  the  property, 
tbe  Act  to  promote  this  Intent  should  be  con- 
strued liberally,  so  as  to  include  a  steamship 
company  wblcli  happens  to  be  one  of  the  com- 
mon caniers  lo  a  Ibrough  line  of  tranaporta- 
(ion  agreed  upon  by  the  parties.  It  not,  there 
would  l>e  no  remedy  la  a  case  like  this;  for  it 
is  quite  clear  that  it  could  not  be  "tbe  dutj"  of 
the  South  Carolina  Railway  Company  to  de- 
liver property  to  a  railroad  company  beyond 
seas,  in  the  City  of  New  York.  Becldea,  in 
this  case,  It  was  one  of  tbe  conditions  upon 
which  the  defendant  corporation  received  Ihe 
property  that  it  should  only  be  liable  for  ihe 
property  while  upon  its  own  road;  "that  acting 
forwarders  only,  they  are  relieved  when  the 
.  me  la  by  them  delivered  to  conuectiog  rail- 
roads or  steamship  lines,  by  which  it  la  to  be 
carrledtoitsdestinatloD,  et«.  We  agreewitb- 
the  circuit  Judge  that  it  was  neceasary.  In  order 
-- discharge  Itself  from  liability,  that  tbe  de- 
odant  corporation  should  show  that  the  prop- 
erty was  delivered  to  the  ateamsblp  oompan7 
at  Charleston. 

It  will  be  observed,  however,  that  at  tbe  timv 
of  this  transaction  the  Act  had  not  been  so  con- 
strued. When  the  evidence  of  delivery  waa 
demanded  by  tbe  plaintiffs,  they  did  not  indi- 
cate whetlier  they  wished  tbe  receipt  of  lb« 
steamship  company  or  of  the  'railroad  cor- 
poration first  In  tbe  line  of  iiansportation. 
Aodording  to  tbe  express  terms  of  the  Act,  it 
waaao  very  doubtful  whether  "the  receipt"  of 
the  steamahlp  company  would  suffice  lo  dla- 
charge  the  defendant  that  tbe  delay  In  prodno- 


failure  or  refusal"  whicb  the  provlBO  ol  iha 
Act  declare*  aliall  exclude  all  beaefit  front  it* 

proTliJODR. 

Asto  theie!>timoD7of  tbe  wltDemCudnortb. 
Wilhout  DOW  undertakicig  to  decide  whether 
there  tre  clrcumttHni-cs  under  which  parol 
teBilmony  may  be  admisdble  to  prore  tbe  de- 
livery of  property  by  oae  carrier  corpontioD 
to  its  next  conuecling  line,  we  think  the  tceti- 
ni(niy  of  Cudwonh  as  to  the  receipt  of  the 
property  hy  tbe  steamiCbip  line  cannot  be  aaid 
111  be  "merelvoraL"  He  Mid  he  "recollected 
tbe  receipt  of  the  goods  by  referring  to  my  m- 
ceipts."  Bein^  ahown  the  paper  dated  October 
4,  1387  (Eibibil  C),  be  taid:  "That  is  tbe 
origlual,  ID  my  hnndwritioa.  These  [describ- 
teg  the  property!  are  checked  off  ai  received. 
Tbey   are  recoirdi  of  m;  office.    Duplicate* 


the  Act  re<iuirea  the  receipt  apokcn  of  to  ba 
Id  ao^  particnlar  form.  The  intentiaa  wai  ta 
require  the  deliTering  company,  in  order  to 
dlBCharee  Itself,  to  prodncv  melt  written  evl- 


Alfred  Cudworth,  "for  Rteamer,"  sadlcIeDtlj 
ideniiBes  the  property  received,  and  is  aul)- 
stanifall;  sucb  "receipt  in  writing"  aa  to  be  a 
discbaree  to  tbe  Railway  Company. 

Tlu  judgment  of  thit  oourl  it  that  t/ie  Judg- 
ment of  the  Oircvit  Oourl  ie  aprmsd. 

SlMipaon,  Oh.  J,,  and  Melveri  J.,  ooocat. 


KOBTH  CABOUHA  SUPREME  CODRT. 


Lewis  HOBBB 


..  _  ..  of 

tbe  enghieor  upon  Om  rama  anKloa,  unless  the 
compaof  exposed  Uie  firaniBD  to  unusual  and 
npoeocsanry  fists  or  retaloedtheenglnear  In  Its 

servloe,  knowing  that  hewasundt  or  iuoapable, 
aluoe  tbe  en^ncer  and  flremsn  are  felloir  serv- 
ants wttbla  tbe  rule  eiemptlng-  tbe  employer 
from  llabllltr  for  Injuries  resuiClnK  from  the 
oecllseDoeof  fellow  gervanta. 

^OotobetSO,WtM 

APPEAL  by  defeadant  from  a  }udgranit  of 
tbe  Superior  Court  for  Craven  Couoly 
overrulmg  u  demurrer  to  the  complaint  Id  an 
action  brought  to  recover  damacea  for  personal 
Injuries  alleged  to  have  resulted  from  the  neg- 
llgeoce  of  derendanl'e  servant.     Belated, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  Clark  for  appellant. 

Meter:  H.  B.  BryMi  and  C.  R.  Thona*. 
Jr.,  for  appellee: 

Tbe  com{)laiDt  Is  sufBdeDt  If  It  alleges  tbe 
Inliiry  by  deli-ndant  Company,  and  the  ques- 
tioD,  wliethcr  tbe  servant  receiving  the  iniury 
4nd  BervHQt  causing  the  injury  were  fellow. 
aervaDts,  Is  for  Uie  Jury  under  the  instruction 
of  tbe  court. 

Pierce,  Railroads,  p.  884,  noU  1,  and  cases 
died;  Chicago  d:  N,  W.  B,  Co.  v.  Moranda,  108 
111.  516,  17  Am.  &  Eng.  R.  R.  Caa.  644. 

Tbe  questioD  who  u  a  fellow  servant  has 
neverbeen  decided  conclusively.  Each  caseis 
governed  by  its  special  merits  and  dicum- 

Tlie  fact  that  a  co-employ£  bad   authoMtv 
from  tbe  common  master  lo  discharge  his  ff 
lowaervnnis  does  not  itself  constitute  him 
viceprindpaL 
tL.  R.A. 


IFeM  T.  Biehrnond  A  D.  R.  Oe.Vi'S.  C.  887. 

Tbe  history  of  tbe  fellow-servant  rule  begin* 
wilh  the  cases  otPriatly  v.  Fowler,  8  Mees.  4 
W.  1,  In  1837,  and  Hutainwti  v.  York,  N.  * 
B.  B.  Ob.,  S  E2cb.  843,  1850,  Id  England,  and 
Murray  v.  Sr/ath  Carolina  R.  Co.  10  Rich.  L. 
227,  and  FaneM  v.  Baton  dbW.R.  Co.,  4  Met. 
49,  in  1841  and  1842,  in  tbe  United  States. 

Until  tbe«e  cases,  tbe  doctrine  of  retpondeat 
*up«rti>r  was  applied  without  eiception.  Thia 
doctrine  is  crysiallized  iolo  tbe  maxim,  "gui 
/aeil  per  aiium  faeit  per  te,"  and  It  baa  been 
«aid  the  doctrine  Is  founded  in  natural  justice. 
Ever  since  the  rule  was  enunciated  it  has  been 
burdened  by  exceptions  and  limitatlooa. '  The 
courta  of  Illioois,  Georgia,  Kentucky,  Ten- 
nessee. Virginia  and  Wert  Virginia,  have  ad- 
vanced the  doctrine  of  consociation,  or  dif- 
ferent department  limitation  of  the  rule. 

UhiMffo  dS:  W.B.  Vo.  T.  Moranda.  ftS  RL 
803. 

Courts  of  great  learning  have  held  strenn- 
Dusly  to  the  doctrine  that  where  the  negligent 
servant  is  of  superior  authority  to  the  Injured 
aeiTant.  or  where  one  Is  placed  by  the  employer 
Id  a  poaliion  of  subordination  and  subject  to 
the  orders  and  control  of  tbe  oth»,  aod  such 
inferior  servant,  without  fault  and  in  the  dt»- 
charge  of  his  duty,  Is  injured  by  the  negli- 
gence of  the  miperJor  servant,  the  roaster  i* 
Qable  Id  damages  for  the  iDjury. 

A'dls  to  Chitago,  M.  <t  SI.  P.  S.  Oo.  t.  Bern, 
17  Am.  &  Eng.  R.  Oa*.  614-619. 

Tbe  superior-servant  limitation  in  geoeral  it 
favored  by  teit-wrilets  and  adopted  by  apulh- 
em  and  wealem  courta,  and  by  the  Cnlted 
Stat«s  Supreme  Court. 

UcEIoDey,  Fellow  Serranta,  p.  IIS,  and 
ca«es  Rlted  Id  notet  I,  t;  Thomp.  Keg.  lOSS, 
^  &4i  Shearm.  A  Redf.  Neg.  tS§  1,  3;  Wbarton, 
Neg.  g229;  Beach,  Contrib.  Neg.  g  110;  Chiea- 


go,  M.  A  St.  P.B.  Oo.  V.  Bom.  113U.  S.  377,S8 
L.  ed.  787;  Pierce,  Railroads,  p.  )J66,  and  case* 
cited  in  note  3;  LouinUU  AS.  it  0>.  v.  Orf- 


iint.  S  Duval,  114;   Leuietille  d  Jf.  B.  On.  ^ 
Brooke,  88  Ey.  120, 
In  our  own  Stale  the  fellow-temnt  ml^ 


1890. 
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drat  decided  In  Ponton'M  Cau,  6  Jones,  L.  MS, 
and  adverted  to  In  Hardy  t.  JVortA  Caroiina 
■Cmt.  B.  Co.  74  N.  C.  TS4,  and  76  N.  0.  S,  has 
been  in  later  cases  Urn  lied  Id  its  ai^pilcatloD, 

Dobbin^  Com,  81  N.  C.  448;  Coieit^  Vote,  84 
TS.  C.  309;  Sirifi  Cam,  84  N.  0.  625;  Patton 
T.  Wwtrn  N.  0.  B.  Co.  flQ  N.  C.  455;  Sagiru 
•w.  Cape  Ffar  *  7,  V.  S-  Go.  lOB  N.  C.  687;  Mi*- 
mniTi  Pae.  B.  Co.  v.  FSrfgog,i6  Ebd.  434. 

The  encliiMrwas  a  superior  aftent,  tbeflre- 
inan  a  subbrdiiiAte,  as  well  bv  the  rules  of  tbe 
'Company  as  alleged,  as  by  riitue  of  tbelr  n- 
•perdve  posltioos. 

Tbe  rule  ia  not  applied  when  tbe  lojured 
flCTTant  nas,  willioiU  proper  notice  of  the  In- 
«reaaed  risk,  put  b;  a  superior  agent  to  do  a 
■ervice  outside  of,  or  more  dangerous  than,  tbe 
employment  For  which  he  was  eugaged. 

Pierce,  Railroads,  p.  879,  noU  1,  and  esses 
«lted.  Bee  abo  Coolej,  TorU,  pp.  568,  564. 
<iting  JKann  t.  OrUntai  iWal  Wprkt,  11  B. 
1.  163. 

The  maslerb  liable  for  Abuse  of  authority  of 

Wood,  Mail,  and  Serr.  g  42S,  p.  810.  last 
deuse  of  §  488,  ^  43Q,  440,  pp.  364-866,  and 
«as«s  cited;  also,  g  440,  p.  860,  citing  Laning  t. 
A'ew  Tork  Cent.  R.  Oo.  48  N.  Y.  631,  and  other 
Kew  York  cases;  also,  especially,  S,  448.  pp. 
S83-H86;  Harper  t.  iTidianapolU  A  8L  L.  R. 
Oo.  47  Mo.  5;J7;  LouUnOe  AN.R.  Co.  v.  Col- 
Wnt.  2  Duval  (Ey.)  114. 

Clark,  J!, delivered  tbe  opinion  of  tbe  court: 
In  ibis  case,  as  lu  Hagint  v.  Cape  Fear  <t  7. 
T.B  Co,,10e]S.  C.  587,  69rt.  itis  setoul  In  the 
complaint  that  tbe  Injury  to  tbe  plaiutiff,  who 
was  a  dremnn,  as  in  that  case  a  brakeman,  was 
caused  by  the  negligence  of  the  engineer. 
This  case  most  be  governed  by  Ibat.  Wbilelt 
h  not  always  easy  to  draw  tbe  line  between 
whit  conHtitutes  a  fellow  servant  and  wbat  a 
superior  employ*,  or  vice-principal,  the  rela- 
tion between  a  brakemaa  or  flreman  and  tbe 
locomotive  engineer  is  well  settled  to  be  that 
of  (ellow  servants.  It  was  so  held  in  the  tjrst 
case  on  the  subject  (Murr/i]/  v.  South  OaroiiKji 
R.  Co.  1  HcMul.  L.  38S),  and  has  been  re- 
peatedly and  uniformly  so  rultd  since.  Jordan 
V.  WeUe,  S  Woods,  637;  BuH  v.  Jl^oWto  d  SI. 
B.  Co.  m  A\ii.2M;lfai/.inae,aitB.L.B.Oo. 
T.  Jlaitdman,  18  Lea.  428;  Smry  v.  Lake 
Shore  A  M.  8.  R.  Co.  A9  Mich.  495;  Pavimier 
▼.  Brit  fi.  Cb.  84  N.  3.  L.  IGl;  NathmUe  A  0. 
B.  Go.  v.  Elliott,  1  Coldw.  611;  Jone*  v. 
Taager,  3  Dill.  04;  Oalav>ea  v.  Brffttn,  OS  Pa. 
458;  Eaa  Tennaeee,  V.  A  O.R.  Oo.  v.  Rvi/t, 
IS  Les,  14.^;  Mtbama  it  F.  R.  Oo.  v.  Waller, 
43  Ala.  458;  Howard  v.  Denver  A  R.  Q.  R. 
Co.  36  Fed.  Rep.  887;  Ovlf,  C.  SB.  F.  R.Co. 
T.  mohn,  78  Tei.  687. 

And  there  are  many  others.  In  Dobbin  v. 
BiehmondAD.  B.  Co..  BIN.  a.  aa,  it  Jm  held 
"that,  to  make  the  company  liable,  the  negli- 
igeot  employfi  must  be  something  more  than  a 
mere  foreman  over  other  banda;  and  in  Kirk 
V.  AttaiUie  a  0.  A.  L.  R.  Co.,  &4  N.  0.  625. 
finiith,  Ch.  J.,  says:  "  Tbe  operation  of  tbe 
pnodple  [of  noD-llabillty  ot  master  for  uegli- 
cenceaf  fellow  servantf  is  not  altered  by  the 
fact  that  the  servant  chargeable  with  negll- 

EiDce  Is  a  servant  of  superior  authority  whose 
Hful  direckioos  the  oUtwli  bound  lo  obey." 
«UKA. 


Tbe  same  view  Is  held  In  W^  v.  mehmond  S 
D.  R.  tv.,  97  N.  C.  387,  by  the  present  chief 
Justice,  although  in  the  latter  case  tbe  negli- 
gent servant  bad  authority  to  employ  and  dia- 
miss  tbe  Injured  employ G.  Tbe  prindple 
above  quoted  from  Kirk  v.  AHantie  tft  C.  A, 
L.R.Oo.ia  fully  sustained  by  Wharton,  Neg. 
6  229;  Wood,  Biast,  and  Serr.  8  487;  Cooley. 
Torts,  pp.  648,  544;  Shesrm.  ft  Redf.  Neg. 
g  100;  Pierce,  Railroads,  866;  Wright  y.  JVt» 
York  Omt.  &  Cb.  25  N.  Y.  664,  and  cases 
died. 

It  b  not  necessary  to  draw  the  tine  in  this 
case,  as  the  relationship  of  the  parties  here 
falls  dearly  on  the  side  of  their  bdng  fellow 
servants.  There  Is  no  allegalioa  here  that  the 
Company  exposed  the  plainttfT  to  unusual  and 
unnecessary  riska,  or  that,  knowing  thai  the 
engineer  was  unfit  or  incapable,  they  retained 
him  in  their  service.  Indeed,  the  services  ap- 
pear to  have  been  tboee  incident  to  the  scope 
of  plaintlfTs  employment  as  fireman,  and  the 
injury  was  caused  by  negligeDce  of  tbe  en- 
Hneer,  bis  Tellow  servant  The  alleniions  la 
the  complaint  that,  "  as  such  fireman,  the 
plaintiff  was  under  the  direction  and  control 
of  the  locomotive  engineer,"  and  that  "engine^ 
with  train  of  fieigbl  care  attached,  were  man- 
a^ed,  controlled  and  conducted  by  said  en- 
dneer  and  other  agents  and  servants  of  de- 
fendant Company,"  in  DO  wise  distinguish  tliQ 
case  from  tbe  ordinary  one  of  flreman  and  en- 
gineer, Tbe  doctrine  that  a  master  Is  not  lia- 
ble to  an  employs  for  the  negligence  of  a  co- 
employg  rests  upon  the  prindole  that  a  man, 
as  a  rule,  Is  no  more  liable  for  tbe  wront^s  done 
by  another  (ban  be  is  for  bisdebts.  I'hcre  an 
some  exceptions  to  the  rule,  among  them,  for 
Instance,  that  passengers  injured  by  tbe  negli- 
gence of  servants  of  a  common  carrier  can  re- 
cover damages  of  tbe  carrier,  because  of  the 
breach  of  tbe  contract  of  safe  carriage,  and  so 
where  a  stranger  Is  injured  by  the  acts  of  a 
servant  within  tbe  scope  of  his  employment. 
This  last  is  upon  the  ground  of  public  policy,  . 
and  also  because,  aa  to  the  stranger,  the  serv- 
ant ia  tbe  agent  of  the  master.  An  effort  to 
make  a  further  exception  so  as  to  make  6m 
common  master  liable  to  a  servant  for  an  in- 
Jury  done  him  by  the  negligence  of  a  fellow 
servant  flret  came'before  tbe  courts  In  Gngland, 
in  1837,  In  the  case  of  Priestley  v.  Fojcler.  S 
Meos.  &  W.  1,  in  which  Loid  Abinger  (Sir 
James  Scarlett),  In  a  very  able  opinion,  pointed 
out  the  inconveniences,  and  ofien  the  great  In- 
justice, which  would  bo  produced  If  the  mas- 
ter were  held  responsible.  Tlie  principle  laid 
down  was  that  a  servant,  on  entering  upon  bis 
employment,  contracted  with  a  view  to  the  or- 
dinary risks  of  such  employment;  and  further 
that  it  waa  public  policy  that  it  should  be  so, 
since,  if,  for  injury  to  a  sei  vant  by  negligence 
of  bis  fellow,  be  could  not  bold  tbe  master  lla- 


Ihe  part  of  their  fellows,  and  promptly  report 
the  same.  This  principle  was  also  laid  down, 
without  any  knowledge  of  the  Westminster 
decision,  by  tbe  Supreme  Court  of  South 
Carolina  in  Murray  v.  SowlA  Carolijut  R.  Co. 
1  McMul.  L.  S36  (1841),  and  applied  to  railroad 
corporations  (the  case  was  Ibat  of  a  fireman  In- 
jured by  the  negligence  of  an  engineer),  and 
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-followed  bj  th«  able  odIdIod  of  Bhaw,  OK  J., 
in  FimeOl  r.  Boitoa  £W.  R.  Oorp.,  A  Met.  49. 
It  wu  tpplfed  to  the  railroada  in  Eaglaad,  In 
IBOq,  fn  the  case  of  nufeJiinion  v.  TorJt,  Jf.  * 
B.  A  Ob.,  G  Ezcl).  848.  Since  then  Uie  nine 
rulinf;  has  been  made  In  a  long  line  of  de- 
cisioDB  w  that  Orav,  J.,  in  BandtUi  r.  Balti- 
vun  A  0.  &  Co.,  106  D.  S.  478  \%1  L.  ed. 
10081  well  Bays  that  "  the  rule  of  law  ia  now 
firmly  tttabllBhed  that  one  who  eaten  the  bctt- 
Ice  of  another  takes  upon  hiniEelf  the  ordinary 
liska  of  tbe  negligent  acts  of  bla  fellow 


t  is  actiog  aa  principal,  or  glUr  ego,  also 

when  the  maaUr  fumiahes  machinery  which 
be  knows,  or,  with  care,  ought  to  have  known, 
to  be  deFectJTe.  or  reiaina  an  uofll  or  incompe- 
tent Berranl,  who  doea  the  injury ,  or  eipcwea 
tbe  aervant  to  uDiuual  rlaka,  not  contemplated 
by  the  acope  of  his  employment  Bui  the 
present  case,  as  we  have  seen,  doea  not 


o  railroads,  there  should  be  an  ei 
non  made.  But  whatever  may  be  argued  Id 
favor  of  or  amlnBt  the  propriety  of  such  ex- 
ception, tbe  courts  have  not  felt  authorized  to 
make  it.  Tbe  change,  wberever  tt  has  been 
made,  haa  come  by  legislalire  enactment.  In 
Georgia,  the  common  law  has  been  repealed 
by  sections  3088  and  SOSS  of  the  Code,  which 
provide  that  when  an  employ^  of  any  railroad 
company  la  injured  by  another  employ^  with- 
out any  default  or  negliceoce  on  hu  own  part, 
the  company  Is  liable  for  damages,  aa  to  pas- 
sengers, for  Injuries  caused  by  want  of  due 
care,  and  ditigence.  Blmilar  provisions  have 
been  adopted  in  several  olber  Stales  (HcKin- 
ney.  Fellow  ServaDls,  §§  100-109i.  and  b  their 
courts  are  to  be  found  tbe  decisions  wblcb  are 
In  conflict  with  oura.  WbereYer  tbe  comnioD 
law  baa  remained,  aa  in  Ibis  State,  unchanged 
by  statute,  the  holdings  of  the  courts  are  in 
Bubslsntial  coDformlty  to  ours.  The  common- 
law  rule  has  also  been  vety  much  mcdifled  in 
England  bj>  statutoiy  enactment  (tbe  Employ- 
ets  Liability  Act  of  1880,  comuoDly  known  aa 
the  "Gladstone  Act");  and  that  fact  must  be 
considered  with  reference  toall  thelater  English 
decisions.  The  demurrer  ahould  have  been 
auatained. 


STATE  OP  NORTH  CAEOLIirA,  A^., 
W.  M.  BAGWELL  stoL 


■  CODBT. 


Not., 


iny  tbe  eontcnta  of  »  letter  without 
tborltr.  to  be  sufficient  under  Aota  U80.  ohap.  a, 
1 1^  must  charge  thac  the  letter  opened  and  read 
was  sealed  or  that  Ita  contenti  were  publkhad 
knowlni'  ft  to  have  been  opened  and  read  with- 
out auUiorit;. 


SL.R.A. 


tNorefflberH,uau 


APPEAL  by  the  State  from  a  judgmoit  of 
the  Superior  Court  for  Iredell  County 
quaahlog  an  indictment  charging  defendant* 
with  reading  and  publishing  a  letter  without 
authority.    Affimod. 


Term,  1800,  of  tbe  Superior  Court  of  Iredell 


...  _  .  onlavrfully,  willfully  and  without 
proper  authority  take  into  tbelr  poooeasion  % 
certain  letter  written  by  Emma  L.  Rankin,  lO' 
8.  C.  Rankin,  on  or  about  June  30, 1800,  wbidi 
taid  letter  was  duly  received  by  the  said  8.  0. 
Rankin  throucb  the  United  Statea  mail  at  tba 
poatolHce  In  Hooreevflle,  K.  C,  on  or  aboiot 
the  24th  day  of  June,  1800,"  and  that  tlK  said 
defendants  "did,  on  or  about  the  12th  day  of 
Julv,  1890,  unlawfully,  willfully  and  without 
antliorily,  read,  publish  and  make  known  tlw 
contents,"  etc.,  "of  the  said  letter,  against  the 
form  of  the  Statute,"  etc  Before  the  Jury  was 
Impaneled,  the  defendanta  moved  "to  qoash 
the  bill  of  Indictment  upon  the  plea  that  the 
bill  fails  to  charge  an  o&ense  under  the  Slat 
ute,  and  particularly  for  that  it  falls  todeacrib* 
the  letter  in  question  to  have  been  'a  sealed  let- 
ter,' and  fails  to  charge  tbealleged  readingand 
publishing  to  have  been  done  with  knowledge 
that  said  letter  had  been  opened  without  proper 
authority."  After  hearing  tbe  argument  of 
counsel,  bis  honor  quashed  the  indictment,  and 
the  State  appealed. 

Mettn.  Tbeodor*  F.  DAwIdaon.  At^ 
Qm.,  and  R.  H.  Battl«for  theSute. 

JUr.  W.  H.  Robbina  for  appellees. 

Da>Tlfl(  J.,  dellvend  tbe   opinion  of  tha 

Tbe  foUowingis  the  Act  under  which  the  de- 
fendants are  Indicted:  "Any  person  who  will- 
fully and  without  authority  opens  and  reads, 
ises  to  be  opened  or  read,  a  sealed  letter 
egram,  or  publishes  tbe  whole  or  any  por- 
tion of  such  letter  or  telegram,  knowing  It  to 
have  been  opened  or  read  without  authority, 
shall  be  euUty  of  a  misdemeanor,"  etc.  Acta 
18eu,  chap.  41,  g  a. 

This  indictment  la  for  an  offente  created  by 
statute,  and  it  not  only  fails  to  follow  tbe  lan- 
guage of  tbe  statute  descriptive  of  the  offense, 
but,  by  the  most  liberal  construction,  it  cannot 
bo  made  to  cbar^  that  tbe  defendants  opened 
or  read  a  "sealed  letter  or  telegram,"  or  that 
tbey  "published  the  whole  or  any  portion 
of  such  letter  or  telegram,  knowing  it  to  have 
been  opened  and  read  without  aulnority;'*  and 
these  are  necessary  words,  descriptive  of  the 
offense,  without  which  the  Indictment  fails  to 
charge  any  offense  under  the  Statute.  Slot* 
V.  Jkal,  03  N.  C.  802;  Stale  y.  JJaU.  98  N.  C. 
671;  Blatt  v.  Aldridge.  86  N.  0.  680;  StaU  *. 
WatH-n*.  101  N.  C.  702,  and  cases  there  cited. 

It  la  InslKled  for  the  Slate  that  the  letter  was 
"received  tfarough  tbe  United  States  mail,' 
and  the  material  charge  here  was  the  unlawful 
publishing  and  naluug  known  Ita  contents. 
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without  BBthority.  Wo  do  not  •ee  bow  this 
eaa  aid  the  indictnieDt.  The  StatuU  doM  ooi 
make  it  id  offeDM  to  open,  read  and  make 
public  a  letter  received  through  the  United 
ButM  mail,  but  U  must  be  a  "seated  letter," 


and  opened  or  lead  without  authority,  or  pub- 
lished, "knowinz  it  lo  have  beea  opened  or 
ratui  without autDorlty."    This  la  Dotchnrgedr 
and  the  indlctmeat  wag  properly  quaahod. 
Thtrt  it  no  arror. 


IOWA   SUPREME  COURT. 


J.  H.  CLARE,  TrnMee,  AppL, 


<....lowa....} 


A  meBiber  of  »  miit 
tton  may  by  wriUng  signed  by  Ubi 
rMid«r hla benefit  oartlfle»t0.'~'  ' 

tbe  parmeDt  of  the  beneflt  to  new  tw 
and  direct  a  Dev  aemocate  parnble  to  Uieni,  al- 
thoug-h  thewrltliVinuUeiltotlieanootatliHiJuM 
beture  hlf  dealb.  did  oot  reach  It  unUl  after  ttaat 
•vent,  and  thouati  tbe  orislDal  oertlflcate  re- 
mains with  bl«  wife,  to  whom  It  la  payable  and 
who  refunea  Co  lurrender  It.  the  appllcatlOD  hav- 
tae  directed  payment  to  her  aubjeot  to  auoh  lut- 
vre  dlspoBl  u  he  might  thereafter  direct. 

(October  soiuea) 

APPEAL  b7  plaintiff  from  a  decree  of  the 
District  Court  for  Scott  Countj  in  fsTor 
of  defeadant  Har;  Burrowa  In  a  proceeding 
lostituted  to  determine  the  rightsof  the  pftrtle* 
to  ihe  proc<:«da  of  &  benefit  certificatA.    Bt- 

Stfltement  by  Bothroek.  Ch.  J.: 
Tins  la  an  eqiiliable  proceeding,  tbe  object 
of  which  Is  toaetermtne  the  AgYAt  of  the  par- 
ties to  the  proceeds  of  a  beneflt  ceniflcate,  Is- 
sued br  the  Iowa  Knlghis  of  Pythias  insur- 
ance Assodailon  upon  the  life  of  William 
Burrows,  deceased.  The  plaintiff  claims  Ibe 
said  proceeds  as  trustee  for  tbe  moiher  and 
otber  relstlves  of  the decensed,  aod  tbe  defend- 
ant Mary  Burrows  claims  tbat  she  Is  the  law- 
ful beueficlury  of  tbe  fund,  sod  that  It  should 
be  paid  to  her.  Tbe  InEursDce  sBSOciation 
msda  no  contest  as  to  tbe  vsliditv  of  the  certi- 
ficate, and,  t>7  agreement  of  all  parties,  the 
money  due  from  the  association  was  paid  to 
A.  J.  Hirschl,  Esq.,  end  by  proper  pleadings 
Clark,  tbe  trustee,  and  said  Mair  Burrows 
presented  their  respective  claims  io  said  pro- 
ceeds The  dislrict  court  held  that  Mary  Bur- 
rows was  the  lawful  beoeGciary,  and  ordered 
the  proceeds  to  be  paid  to  her.  J.  H.  Clark, 
trustee,  appeals. 

Xturt.  C.  W.  Ballep  and  G.  H,  Koeh, 

for  appellant; 

The  agreement  In  this  case  la  contained  In 
the  apphcatkm  and  the  approTal  of  the  appll- 


NoTB.— Uutual  benefit  association;  mode  of 
ohaofins  beneUolaiy  In  oertlflcate.  See  note*  to 
SohonSeld  t.  Turner  iTei.)  f  U  K.  A.  1B9-.  Uflner 
T.  Bowman  (Inil.lSL.B.  A.  UiQBnierT.OermBnla 
L.bis.Co.|N.  rjlIi.B.A.»«. 
9L.aA. 


cation,  and  these  slionld  be  read  tn  the  light  of 
the  charter  and  of  the  Iw-laws. 

May,  Ins.  ad  ed.  §  48;  Bacon.  Beneflt  80- 
cleUes,  l9t  ed.  g  278:  2  Parsons,  Cont.  Tih  ed. 
6II1  8  Am.  &  Eng.  Encyclop.  Law,  Ml. 

The  certificate  te  ineiely  evidence  of  the  con- 
tract. 

The  agrsement  Is  In  every  way  a  lawful  and 
binding  contract.  Buirows  had  tbe  right  t4> 
change  tbe  beneficiary. 

MitchtU  v.  Qrand  Ledga  70  Iowa,  800-, 
Niblack.  Mutual  Benefit  Societies,  1st  ed. 
f&  171,  201,  SOZ;  Barton  v.  PraeitUnt  Mvt.  ft, 
A-o.  I  Kew  Bog.  Bep.  856,  68  N.  H.  SSS;^ 
Union  Mat.  Ano.  v.  Montgomery,  14  West. 
Rep.  877,  70  Mich.  B87. 

The   change   In   henefldary  was  properlj^ 

MOUr  T.  Mutual  Btt%.  L.  Int.  Oo.  81  Iowa, 
318. 

The  rule  thai  a  member  of  a  mntoal  com- 
panv  Is  bound,  by  the  rules  thereof,  does  not 
apply  to  mere  regulations  in  regard  to  the- 
trwisaction  of  business. 

Wtdth  T.  Stna  L.  Int.  Oo.  80  Iowa,  188. 

When  the  right  to  change  the  beneficiary  la 
given  to  the  insured,  and  Uie  eserclse  of  this 
light  Is  not  limited  to  any  particular  method, 
any  method  may  be  adopled. 

Lamont  r.  Grand  Lodge.  81  Fed.  Rep.  177; 
Matonie  Mat.  Bm.  Boo.  v.  Bvrkhart,  9  West 
Rep.  V\  110  Ind.  180;  Bttphtnmn  t.  Stephm- 
im,  94  Iowa,  634;  Highland  v.  Highland,  10ft 
ill.  866;  riupreme  Ooundi  v,  Priat,  48  Mich. 
430;  Tenna»e»  Lodge  v.  Ladd,  G  Lea,  710; 
Baift  *.  Raitviay  Pom.  Bfin.  Amo.  D6  111.  800; 
EcM  V.  Renner,  41  Obio  8t  282;  Mutv<aB«n. 
L.  Ini.  Co.  V.  WavM  County  Bat.  Bank,  Vt 
Weak  Rep.  086,  08  Mich.  110. 

The  direction  was  made  and  mailed  In  doe 
time. 

May,  Ins.  Sd  ed.  §§  4(Mft;  8  Am.  ft  £ng. 
Encyclop.  Law,  85S. 

Equity  will  sld  a  change  of  beneflclary  d^ 
fectively  executed. 

Qrand  Lodge  v.  OkUd,  14  West.  Rep.  4B4, 
70  Hich.  168. 

The  beneficiaries  named  in  this  case  ai» 
proper  beneficiaries. 

Lament  v.  Grand  Lodge,  ntwa;  Maiudff  t. 
Enight*  ef  Birmingham,  116  Pa.  805;  Bloom- 
ingUm  Mut.  Ben.  A»»o.  v.  Uue,  8  West.  Rep, 
643,  120  ni.  121, 128;  Maeonie  Mut.  Btn.  Soe, 
V.  BurkKart,  tupra;  Martin  v.  Htubbinge,  139^ 
ni,  887. 

The  benefit  fund  may  be  made  payable  to  a- 

Bt  pairU  Houghton,  17  Tea.  308;  SmiUie  v 


May,  Ins.  2d  ed.  g  8. 


.y  Google 


£iilebta  of  PTtliiaa  Associatioo,  and  Uar; 
BurrowB  wu  hia  wife. 

Od  the  7th  of  October,  1B82,  Burrows  look 
■out  a  policy  of  Insuraiice  npon  bia  life  In  the 
aMDCiatloD  For  $S,000  payable  on  bis  death  to 
klary  Burro wa,  his  wife. 

The  contract  required  the  association  to  pay 
the  insurance  to  the  person  Qamed  in  ilie  certin- 
cate  of  membership,  unless  the  Insured  should 
change  the  name  of  the  beneflclarles,  and  the 
manaer  in  which  this  abould  be  done  formed  a 
part  of  the  contract. 

Stefihenton  r.  SUpHrnKm,  64  Iowa,  S84. 

As  the  propoeltlOD  for  a  cbance  was  uot  re- 
ceived bj  the  company  until  after  the  death 
of  the  iuBured,  and  was  never  acted  upon  by 
the  company,  no  change  la  the  beneficiary  was 
■ever  made. 

MDort  Y.  Pierton,  B  Iowa,  378,  2BS;  1  Par- 
«ODS,  Cont.  6tb  ed.  483. 

The  paper  was  not  Intended  for  a  will;  a 
paper  signed  by  the  insured,  and  called  his 
last  wTll,  sboula  not  be  allowed  to  change  the 
beneficitiry  in  a  policy. 

Wendl  y.  Irnea  Legum  of  Honor,  73  Iowa._a83. 


application  to  the  companv  for 
le  beoeflciarv  waamade  only  afti. 
the  death  of  the  Insured,  and  after  tbe  interest 


of  tbe  original  beneficiary  had  become  vested 
b;  such  death. 

Ireland  v.  Irtiand,  42  Hun,  213;  BdXenberg 
1.  DUliiel  No.  I  of  1.  0.  <^B.  B.  64  N.  Y.  6»0; 
Fotler  V.  Gik,  50  Wis.  eOS;  Kentaeky  Ma*.  Mut. 
h.  Int.  Co.  V.  Milltir,  13  Bush.  489. 

&othr«ek(  CK  J.,  delivered  the  opioioD  of 
the  court: 

1.  The  insuTance  was  effected  in  October,1883. 
Tbe  contract  of  Insurance  was  made  upon  an 
application,  of  which  the  following  is  a  copy: 

I,  the  undersigned,  desire  to  become  a 
member  of  the  Iowa  Knights  of  Pylbias  Insur- 
ance Association,  and  hereby  certify  Ibatl  will 
true  answers  make  to  all  questinns,  and.  to  tbe 
best  ot  my  knowledge  and  belief,  will  not  con- 
ceal or  omit  to  state  anvtbing  regarding  my 
health,  past  or  present,  affecting  the  expectancy 
of  my  life,  and  agree  that  any  untrue  or  fmua- 
nlenl  statements  made  in  this  application,  or  to 
tbe  medical  examiner,  or  any  concealment  of 
facts  by  me  made,  or  my  auspenslon  from  my 
lodge,  or  Toluularily  severing  my  connection 
with  this  a«BoclHtioQ,  shall  forfeit  all  rii;bt, 
■claim  and  interest,  and  all  right,  claim  and  in- 
terest of  my  beira,  eieculore.  administrators 
and  assigns,  in  and  to  all  benefitsand  privileges 
of  tbe  association.  I  direct  that  all  Dcnefit  to 
which  I  may  be  entitled  from  the  association 
be  paid  to  Mary  Burrows,  reliiled  to  me  as 
wife,  subject  to  such  future  disposal  of  the 
benefits  as  I  may  hereafter  direct. 

[Signed]  William  Burrows. 

[Signature  ot  applicant.] 

Tbe  beneSt  certificate  Issued  by  the  associa- 
tion was  in  these  words; 

No.  142.  Duplicate.  $3,000. 

Iowa  KnigbiB  ot  Pytliiaa  Ins.  Association. 
Benefit  Certldcate, 

This  cerdfiea  that  Knighl  William  Burrows 
ii  a  memtter  of  the  Iowa  Knights  of  Pythias 
Tl)  L.  R.  A. 


made  by  him  in  bis  application  for  memljerebip 
In  said  asmciation,  and  tbe  alatements  certified 
by  him  to  tbe  medical  examiner,  were  tme  at 
the  time  of  making  thereof,  and  that  they  be 
made  a  part  of  this  contract,  and  upon  tbe  fur- 
ther condition  tbat  the  said  member  compliet 
in  the  future  with  tbe  laws,  rules  and  rei^Ia- 
tlons  now  enacted,  or  which  may  hereafter  be 
enacted,  to  govern  said  association,  then  the 
said  Iowa  Knights  of  Pythias  Inaurkooe  Aaso- 
ciatlon  bereby  promises  and  binds  itaelf  to  pay 
out  of  the  funds  of  said  association  to  Maty 
Burrows  [wife]  a  sum  not  exceeding  two  thou- 
sand doElats,  In  accordance  wltb  and  under  tbe 
provisiana  of  tbe  law  gnvernint;  said  associa- 
tion, upon  satisfactory  evidence  of  the  death  of 
said  member,  and  upon  the  aurrender  of  Ihb 
certificate;  provided  tbat  aald  memt>er  is  in 
good  standing  In  said  association  at  time  of 
death.  In  wliness  whereof,  tbe  lows  Knights 
of  Pythias  insurance  Association  has  hereunto 
afflxed  Its  seal,  and  caused  this  certificate  to  b« 
signed  by  its  president,  and  attested  and  re- 
corded by  Its  secretary  at  Marsballlown,  Iowa, 
this  Ttb  day  of  October,  A.  D.  1B83. 

reigned]    Brvan  A.  Beeson,  Presidflot. 

E.  H.  mbben,  SecreUry.    [.Seal  ] 

William  Burrows  died  at  the  City  of  Daven- 
port, Id  this  Slate,  on  the  Seth  day  of  April. 
1838.  On  the  2l8t  day  of  said  month  he  exe- 
cuted an  instrument  in  writing,  in  these  winds: 
I  hereby  aurrender  tlie  benefit  crrtificat* 
Issued  to  me,  William  Burrowa,  b^  the  Iowa 
Knights  of  Pythias  Inaursnce  AssociatioD,  and 
direct  a  new  one  to  be  issued  to  me.  payable 
fivehundred  (600)  dollars  to  Elizabeth  Burrows, 
related  to  me  as  mother,  and  fire  hundred  (300) 
dollars  to  my  sister,  Mrs  Gill,  the  balance  to 
pay  my  le^al  debts;  and  the  balance  to  John 
Sandry,  wife,  two  children,  and  nephew,  Frank 
McCoon,  share  and  share  alike.  AH  in  trust  to 
Joseph  H.  Clark  to  be  carried  out  as  directed. 
WItneas  mv  hand  and  seal  April  31st,  18T8. 
[Signed]  William  Burrows. 

Signed  ny  William  Burrows  in  presence  of 
D.  C.  Qarrett,  C.  O.  Anderson.  £.  L.  Baft. 

There  is  no  controversy  about  the  execution 
of  Ibis  paper,  and.  although  it  appears  that 
BurrowB  was  quite  feeble  at  the  time  he  signed 
tbe  same,  there  is  no  evidence  that  It  was  not 
his  voluntary  act,  or  that  tbose  who  were  pres- 
ent and  prepared  the  paper,  and  witneawd  the 
signature,  used  any  influence  or  pcrsuasioit  to 
induce  bira  to  sign  it.  They  were  present  at 
his  request  for  the  purpose  of  aidms  him  in 
carrying  out  his  desire  to  change  the  oeneSei- 
ary  in  the  certificate.  One  of  said  persons  tes- 
tified as  a  witness  asfollows;  "[  got  home  thai 
morning  from  a  three  weeks'  absence.  Hr. 
Burrows  sent  tor  me,  and  said  he  wanted  to 
change  his  polil^  to  his  mother  and  aisteis.snd 
went^  to  know  whether  or  not  I  could  do  any- 
thing for  him.  He  said  he  had  one  policy  bs 
expected  to  leave  to  his  wife,  and  the  other  pol- 
icy he  would  rather  have  chsnaed.  He  aid 
his  mother  and  sisters  were  as  much  entitled  to 
itas his  wife,  on  account  of  the  treatmenthehad 
had  lately.  He  sdd  be  was  afraid  to  stay  in 
the  house  after  the  policv  was  changed.  I  asid 
I  did  not  know  much  about  '-  '    -        '-* 


t  it,  but  would  g» 


D,gH,zedr,yGOOgIe 


leao. 


Clabx  t.  Ribkbl. 


And  we  Clvk.  I  went  to  Clark,  and  we  went 
to  Heine  &  Illnchl  to  see  ibout  harlDg  [be  pel- 
Jcr  clianged."  Another  testified  u  followa: 
'  "1  wan  summoned  to  the  Blck-bed  of  Wm.  Bur- 
rona,  aad  be  urged  me  to  anllt  ia  making  thia 
clianee;  thai  he  had  touff  intended  to  make  tbe 
chnnge,  but  bla  wife  had  prevented  him  from 
doing  il,  and  be  wanted  me  to  help  him  with 
it,  which  I  nromiaed  I  would  do,  and  when  tbe 
paper  wai  brought,  there  wet«  some  minor 
chaogea  to  be  made."  It  further  appeaia  In 
«TideDCe  that  tbe  said  paper  was  placed  In  the 
moil  at  Davenport,  on  tbe  evening  of  tbe  SSd 
-day  of  April,  1388,  incloaed  tn  an  envelope. 
Addresaed  to  tbe  aaid  insurance  association  at 
MaiahallidWD.  This  Is  not  abeolutelj  certain. 
But  it  wasmalledat  sometime  between  the  da; 
■of.  ilB  date  and  April  36.  We  think  the  pre- 
pordcrance  of  ihe  evidence  shows  that  it  was 
nailed  on  tlie  28d,  atul  that  it  was  sent  In  the 
mail  on  the  evening  of  tbat  daj.    And  it  ap 

B'ara  from  tbe  evidence  tbat  a  letter,  mailed  at 
avenport  In  time  for  tbe  evening  mail,  ffil), 
In  due  courae  of  transmisalon,  reach  Maraball- 
lown  at  about  10  o'clock  tbe  next  morning. 
And  this  conclusion  is  not  inconsUtent  with  the 
teslimonv  of  the  president  and  aecretarj  of  the 
association.  The?  testifled  that  the  paper  was 
oot  received  until  tbe  STlb.  But  they  both 
state  that  for  Bome  time  previous  to  that  date 
they  had  both  been  absent.  Tbey  do  not  itate 
tbat  the  mail  addressed  to  the  association  was 
tahea  from  the  postorUce  on  tbe  24lh,  tbe  25th 
and  26lh  of  that  month.  A  letter  was  Inclosed 
vitb  the  paper,  of  whlcb  the  following  is  a 
«opy: 

UdnzAHIncbl,  April  28,  1888. 

^03  W.  2d  Street,  Davenpiin,  Iowa. 

E.  H.  Hibben,  Esq.,  HarshalHown,  Iowa. 

Dear  Sir:  We  inclose  assignment,  pertaining 
10  transfer  of  benefit  certificate  Issued  to  Wm. 
Burrows,  and  affidavit  In  relation  thereto.  We 
jnctose  one  (tl)  dollar,  60  cents  being  intended 
for  tbe  transfer.  Tou  can  return  tbe  change 
in  postage  stamps.  Please  make  the  change  at 
■once,  transfer  at  once,  and  advise  us  according- 
ly. Yours  respectfully. 

At  the  time  the  instrument  by  which  It  was 
flougbt  to  change  tbe  lieneflciarj  was  signed  by 
said  Burrows,  his  wife  was  tn  possession  of  the 
•certificate.  She  was  requested  to  surrender  it. 
6be  refused  to  do  so  in  the  most  positive  terms, 
saying  tbat  she  would  burn  It  up  and  destroy 
it  raiher  than  deliver  it  up,  and  that  she  would 
aee  Clark,  the  trustee,  "in  bell,  before  she 
"Would  give  him  tbe  paper."  Immedialely  after 
tbe  transaction  was  completed,  the  persons  wbo 
assisted  Burrows  in  mafeing  the  transfer  re- 
moved him  to  Mercy  Hospital  In  Davenport, 
where  be  remained  until  he  died.  It  docs  not 
appear  that  deceased  left  any  children  surviviDg 
blm.  At  the  same  time  that  the  paper  tnque» 
tlon  came  into  tbe  hands  of  tbe  omcera  of  the 
association  at  HaishalltowD,  tbey  also  received 
•  notice  of  tbe  death  of  Burrows,  and  noaction 
waa  taken  by  tbe  association  In  regard  to  a 
«hange  of  tbe  beneflcfary.  Tbe  printed  artleles 
«f  locorporailnn  and  laws  of  the  association 
•contained  the  following,  amoDg  other,  proTls- 
lona;  "  The  ataoclatloa  shall  furnish  each 
member  thereof  with  a  benefit  certificate, 
signed  by  tbe  president,  and  duly  attested  by 
4LR.A. 


tbe  secretary,  and  said  certificate  shall  contalit 
Ihe  acreementa  on  the  part  of  the  asBociallon 
and  member.  The  fee  for  cbanaing  a  benefi- 
ciarv  certlflcale  shall  be  fifty  (50)  cents.  They 
(the  board  of  directors)  shall  have  power  to 
make  such  rules  and  regulations  for  tbelr  gov- 
ernment, I.  «.,  payment  of  claims,  reception  of 
proof  of  dc-iUi.  and  transaction  of  general  busi- 
ness, as  a  majoritv  may  tee  fit,  not  coofiiciJng 
with  these  laws. 

Tbe  benefit  certificate  was  a  printed  form  In 
blank,  and  on  tbe  back  of  it  was  printed  these 
words:  "I  do  hereby  surrender  the  within 
benefit  certificate,  and  direct  tbat  a  new  one  be 
issued  to  me,  payable  to .related 


2.  The  foregoing  Is  a  statement  of  the  facta 
necessaiT  to  be  considered  indeterminine  which 
of  the  clalmaots  is  entitled  to  the  fund  in  the 
bands  of  the  trustee.  It  will  be  observed  tbat, 
bj  the  very  terms  of  the  benefit  certificate,  the 
application  is  made  partof  tbe  contract  between 
the  insurer  and  the  insuied,  Tbe  obligation  of 
tbe  assodatioD  was  to  my  the  amount  due  to 
the  wifeof  Burrows,  subject  to  such  futiire  dis- 
posal of  Ihe  benefits  as  be  might  thereafter  di- 
rect. If  the  contrsct  contained  no  other  re- 
quirement, we  think  that  it  is  quite  plain  tbat 
Ibis  direction  to  make  payment  to  someone 
olher  than  Mary  Burrows  might  be  made  by 
axHignment,  or  by  any  direction  in  writing 
which  would  protect  tbe  aBsodallon  in  making 
payment  of  the  lose  to  the  person  dpsignated  by 
the  insured.  It  is  Insisted,  however,  that,  aa 
Ihe  cert^cate  requires  that  it  shall  be  surrend- 
ered to  the  association  before  payment,  and  that 
the  member  bound  himself  to  comply  with  the 
laws,  rules  and  regulations  then  enacted  oi 
thereafter  to  be  enacted  govemingsaid  assoda- 
lion,  no  transfer  was  made,  because  the  oertif- 
icate  was  not  surrendered,  and  tbe  laws,  rulea 
and  regulations  of  the  society  have  not  been 
complied  with.  The  reoulremenl  that  the  cer- 
tiUcate  should  be  surrendered  upon  payment  of 
loss  must  receive  a  reasonable  construction. 
Suppose  it  should  appear  upon  tbe  death  of  a 
member  that  tbe  certificate  had  been  lost  or 
destroyed.  No  one  would  claim  that  tbe  In- 
surer could  escape  payment  by  reason  of  tbe 
failure  io  surrender  tbe  certificate.  And  It  ia 
to  be  observed  that  there  is  no  requirement  in 
the  contract  that  the  certificate  shall  be  sur- 
rendered In  order  to  effect  achange  of  the  l>en- 
eficiary.  It  does  not  even  provide  that  it  is 
necessarv  to  notify  the  association  of  tbe  change 
at  the  time  it  is  made.  By  Ihe  very  terms  of 
the  contract,  tbe  change  of  Lbe  beneficiary  is  a 
mere  direction  to  tbe  association,  which  it  la 
bound  to  obey.  The  "disposal  of  tbe  beneQts" 
may  be  made  by  the  mere  direction  of  the  In- 
sured. This  act  does  not  require  tbe  assent  of 
tbe  association.  It  is  not  a  new. contract  be- 
tween tbe  insurer  and  the  Insured.  If  tbe  as- 
sociation receives  notice  of  the  change  in  the 
beneiSciary  before  it  has  been  fu  any  way  prej- 
udiced, it  would  seem  that  it  would  be  bound 


vain  for  any  law,  rule  or  regulation  enacted  by 
the  association  with  which  Burrows  failed  to 
comply.  It  Is  true  tbat  tbe  blank  on  the  back 
of  the  certificate  indicates  that  the  manner  of 
conducting  the  busineai  of  the  association  waa 


to  mrrendv  the  flnt  certificate,  aad  broe  an- 
other to  the  uen  beDeficiary.  and  the  evIdeDce 
ibowi  that  thlB  nu  the  practice  of  the  com- 
paof .  But  this  nai  a  mere  regulation  for  the 
convenience  ot  thecompaoy,  of  nhich  Its  mem- 
bers had  no  QOtice.  It  was  no  part  of  the  con- 
stiLuUon  or  bj-lawB  of  the  asaodatiOD;  aod 
rulea  or  regulations  adopted  by  the  ofBcers  of 
the  company,  in  regard  to  the  traDsaction  of 
biiBineBa,  and  which  do  not  enter  into  the  coo- 
elitulioD  of  the  company  aa  proviaionfi  of  Its 
dHHiier  or  by-laws,  are  not  embraced  in  thecer- 
t]flcai«.  They  are  such  rules  as  fix  the  rigbts 
of  members  of  the  company,  and  are  parts  of 
the  laws  of  the  institution  whicb  are  to  be  re- 

frdedaipartsof  the  contract.   WaUAv.  .Mtna 
lit*.  Co,  80  lona,  ISS,  and  authorities  there 
dted. 

1'be  case  of  Bttphtnmm  t.  Slephentonfii  Iowa, 
S84,  is  Id  no  sense  in  conflict  with  the  views  we 
hareexprcBBed.  In  that  case  the  by-laws, which 
were  made  part  of  the  conlracl,  made  specific 

C?isloD  as  lo  the  manner  of  changing  tbe 
eficfsry.  It  is  there  sntd  that  "the  manner 
In  which  tilts  should  tie  done  formed  a  part  of 
tbe  contract  of  Insurance." 

We  have  set  out  tbe  facts  attending  tbe  exe- 
cution of  the  paper  by  Burrows,  and  the  time 
of  lis  reaching  the  association,  with  more  par- 
ticularity than  may  have  henn  necessary.  In 
our  opinion,  the  lact  that  Burrows  died  before 


tbe  association  received  the  Instmineot  ta  not  a 
matMal  question.  Under  this  contract  Bur- 
rows could  have  changed  the  beDeflciar7  \ij  an 
assignment  on  tbe  certificate,  or  bj  a  separate 

S.per,  and  It  was  complete,  at  least  so  far  a* 
ary  Burrows  was  concerned,  when  It  was  de- 
livered to  Oark,  tbe  trustee.  NoUce  to  tbe  in- 
surer of  the  assignment  was  not  necessary,  un- 
less required  by  the  contract  of  insurance.  Ses 
BHsa,  Jos.  g  S33,  and  May,  Ina.  gg  888,  896. 
and  authorities  cited. 

Where  a  policy  Is  assignable,  or  wbere  ft 
benefit  certificate  authorizes  a  chang«  of  bra- 
eficiariea,  which  is  the  same  thing  la  efTect  as 
an  assignment,  notice  of  the  asMgnmeot  is  not 
necessary  to  its  validity,  unless  required  by  ibc 
contract  of  insurance.  Tha  execution  of  tbe 
instrument  by  Burrows,  directing  that  tlie  mon- 
ey be  paid  to  his  mother  and  brothers  and  sis- 
ters, operated  as  an  equitable  assignment  The 
consent  of  Mary  Burrows  was  not  necessary  to 
effect  tbe  object,  and  she  could  not  defeat  it 
by  refusing  to  deliver  tbe  certificate  when  II 
was  demanded.  Sbebad  no  vested  right  In  ttw 
paper,  nor  in  tbe  insurance.  If  it  had  been 
procured  from  her  by  fraud,  and  a  new  certif- 
icate Issued  to  another  beneficiary,  she  would 
have  bad  no  right  to  complain.  Bronn,  v. 
Grand  Lodgt  of  A.  0.  of  U.  W.  (Iowa)  U  N. 
W.  Hep.  884. 

T/itdttieeo/tA^VitinetCourtwia  btrmtrstd. 


SEW  YOKE  OOITRT  OB"  APPEAIA 


Peter  BDTLER,  George  B.  Chase,  Appt..  Del- 
aware &  Hudijoa  Cnnai  Co.,  IU*pt.,  et  al., 
Barsb  L.  J.  Whiting,  Exrx.,  etc.,  of  .Tobn 
M.  Whiting,  Deceased,  Inlerveuor,  Appt. 

( N.  T. ) 

1.  R«llaf  tcota  »  Judpnont  reiidar«d 
Kgmlnat  » parson  upon  tbe  mutnthor- 
la«d  appe»raAc«  of  an  a.Uomey  In  bla 

name  la  to  be  souKtit  througb  >  direct  appll- 
OBtlan  to  tha  court  by  motion  In  tha  action  in 
In  which  Bucb  appe&rauce  was  entered.  In  the  bI>- 


3e  of  Epedal  otroniiiat 


n  whloli  may  n 


remedT  Inadequate  oi 
9.  An  nnantborUed  nppoftntaes  by  »■ 
mttome^  on  t>ehalf  of  a  nonresideiit 

or  a  Btate  In  a  suit  against  the  latter  In  a 
oourt  or  auoh  State  Is  not  btndlns  upfin  tb* 
derandant.  and  If  the  suit  is  bnniBht  and  oar- 
lied  to  Judgmant  without  either  iianonal  aervM 
Of  prooeM  upon  tha  noareatdeot  or  hi*  havinf 
bean  wILlda  the  Jurisdladan  of  itie  oourtdunaf 
the  poDdencr  of  the  prooeedlnK*  he  nuu'  auack 
the  Judgment  for  want  of  Jurisdiction. 
3.  Delar  of  about  sotmi  yoatv  on  tiw 
port  of  a  nonresident  defendant  aKaliist  whon 
a  Judgment  has  been  Tendered  upua  tbe  un- 
authorised appearanoe  «f  an   attorooT  In  hit 


Hon.— UnautAonzHl  anwortnuM  «f  <lttorn«K  tT- 

The  oourt  has  the  Inherent  power  to  determine 
b7  what  auttaoricyan  attomer  appears,  either  to 
prosecute  or  defend.  In  tbe  name  of  another, 
whether  the  person  tor  whom  the  attorney  aaumes 
to  act  be  a  natural  or  an  artlfldal  person.  Weeks, 
Attorneys.  ISB;  King  of  BpaIn  v.  Oliver,  K  Wash. 
CCtSa-.  American  Ins.  Co.  v.  Oaklay.  B  Paige,  496, 
1  N.  Y.  Cb.  H  ed.  T8S:  Wllllama  r.  ITnoompabgre 
C.  Co.  13  Colo.  ai. 

As  a  general  rule,  when  a  suit  Is  oommenced  or 
defended,  or  any  other  prooeedlnE  la  bad  therein, 
t>yoDeof  the  regular  lloensed  solicitors,  it  ia  not 
tbepraotloe  of  the  oourt  to  inquire  Into  bis  au- 
thority to  appear  for  hia  supposed  oltent.  Ameri- 
can Tns.  Co.  V.  Onktey,  ng^roi  Qereland  t.  flop- 
kins.  Be  Wig.  sae. 

Where  there  are  no  olroumstanoes  of  insplolon. 
or  facts  IndloatlnK  fraud,  and  no  evjdenoe  of  liad 
ohanictcr  lilacredlUnft  the  appearanoe,  the  oourta 

(IL.R.  A. 


do  not  requite  a  Tcspectatrie  and  reaponsl 
ney  to  exhibit  bis  aulhorlV  to  appear. 
T.  Wright,  8T  N.  T.  (US,  e  Iraos.  App.  0. 

A  defendant  for  whom  an  attorney  haa  eniaed 
an  unauthorized  Eeoera]  appearanoe  may.  on  mo- 
tion and  a  special  appearanca,  liave  suob  oeaeial 
appearance  stricken  out  and  the  decree  pnjton- 
/esso  entered  on  suob  appearanoe  vaoatad.  Woods 
V.  Dickinson,  T  Maokey.  ao. 

iiemcdv  0/ party  *>  tiicA  eoso. 

If  tbe  adverse  party  has  aoqulred  rlghla,  or  t>eea 
Bubjeoted  to  costs  tiy  prooeedlnga  In  tbe  name  of  * 
party  who  afterwards  denies  tbe  authority  at  tbe 
aoUolur  or  attorney,  the  oourU  permit  tlM  pio- 
oeedlngi  to  stand  where  ttke  aoUcltor  or  attorwy 
is  responsllile,  leavlnc  the  injured  party  to  sMk  re- 
dress against  the  solloltor  or  attorney.  Requi  r. 
Holmes,  Vt  flow.  Pi.  Ut;  ArmatroDC  v.  Craig,  > 
Barb.  an. 

Tf  a  party  for  whom  s 


lesa 


VlLU  T.  BUTUtR. 


MS 


MUBB,  aftar  noetrtny  notlM  at  Iba  }adviii«at, 
bBftna  BppIjInB  to  hsTB  It  Mt  Mid*,  It  not  raoh 
taobw  M  will  preoluds  Ub  obOdahw  leUef  vlwre 
Um  iMtrtta*  oppoaliis  It  MquJnd  tli«lr  riffliti  wttb 
full  knowledge  of  tbe  tMM  kod  hava  made  do 
pngudlolal  obanvo  In  their  attiutlan  bMsDM  of 
•uob  laobes,  wblle  the  Jud^meat  haabeea  Nveraed 
••  to  defendants  lo  the  action  altuated  sbnilariy 
to  the  DonTcaldfint  defeodant,  who  la  applyliiK 


(DaoemtMr  t,  1M(L) 

APPEAIiB  br  defeariaatCbue.  and  bj  Inter- 
renor  WhtlinK,  from  ordets  of  tbe  Oener- 
Kl  Term  of  the  Bnpreme  Court,  Third  De- 

BTtment,  afflnning  ordera  of  the  Cllnloa  Spec- 
Term  deDvlng  motions  to  vacate  a  certain 
Judgment  and  to  set  adde  an  UDauthorised  ap- 
pearance of  an  Kttoraey.    BmtrttiL 

Btatemeot  bj  Andrawa.  J.: 

TtaeM  are  appeals  from  order*  of  the  Oeneral 
Term  ot  IheTblrd  Department  affinnlng  or- 
ders of  tbe  Special  Tenn  deoyfoe  moiiona  to 
Tarste  a  ludgneot  of  the  Special  Term  in  this 
action  SfraluBt  George  B.  Cnase  for  the  sum  of 
9Sa.803.78,  rendered  June  4, 1880,  Mod  also  tbe 
iudgmeolof  Ihe  OenerBl  Term  efflrmlog  Bald 
Judgment,  reodered  July  21, 1683,  and  ic  set 
•mde  and  vaoaie  an  appearance  in  laid  ac- 
tion for  Mdd  Chase  by  Jobo  N.  WUting,  as  bti 
atiomej  tbereln. 

One  moiioD  Is  made  bv  Chase  to  vacate  the 
judgmenu  on  tbe  groana  tbat  tbe  appearance 
Dv  Wbiiing  was  uoaatborlzed.  Tbe  oiber  mo- 
tion is  made  bj  tbe  sole  esecutriz,  devisee  and 
l^alee  of  John  N.  Wbliing,  now  deceased,  lo 
permit  tbe  appearance  bv  h&  to  be  withdrawn , 
«nd  also  to  set  aside  and  vacate  the  Judgment 
on  the  ground  that  his  appearaDce  waa  made 
upon  the  repreaentstlon  of  Jobu  B.  Paee,  one 
of  the  defendants,  that  he  was  authorized  b; 
Chase  to  employ  an  attorney  to  appear  for  bin 
■nd  that  tbe  appearance  wu  made  in  goi 
fallh.  although  without  actual  autboritv. 

Tbe  action  waa  commeoced  June  24,  IBTS. 
The  defendant  Cbase  was  at  the  time,  and  has 
«ver  since  been,  a  uouresldent  of  this  State, 
and  he  was  never  served  with  process  In  the 
•ctlon  nor  was  any  Jurisdiction  ever  acqulTed 
over  htm  thereto,  uoIeM  by  vlrtne  of  the  ap- 
pearance of  Wbiting. 


Tbe  facts  upon  wbteb  the  action  was  based 
are  very  complicated.  They  are  aet  forth  In 
the  report  of  the  case,  on  sppeal  to  thta  court, 
in  100  N.  Y.  440.  Jo  general  terms  it  may  be 
staled  that  tbe  action  waa  lirougbt  to  enforce 
an  alleged  lien  in  favor  of  Samuel  F.  Vilas, 
upon  tbe  railroad  rolling  stock  and  propertv, 
formerly  of  the  Platlsburgh  &  Hontresl  Rail- 
road Company,  but  which  bad  become  vested 
in  Ibe  Delaware  &  Iludson  Canal  Company  as 
leesee  underaperpetual  lease.  Tbe  several  cor- 
poratiooB  which  from  time  to  time  had  suo- 
ceeded  lo  the  rights,  propertyand  franchises  of 
tbe  Platlabunb  A  Montreal  Rstlroad  Company 
were  made  oefendanta  In  the  action,  as  were 
three  Individuals,  viz. :  John  B.  Page,  Peter  But- 
ter and  Qeorge  B.  Chase.  The  IndivldDal  de- 
fendants were  Joined  as  parties  upon  the  theory 
that  In  certain  dealings  between  tbemselvee 
and  parties  Interested  Id  tbe  property  upon 
whioh  tbe  Hen  was  claimed,  they  had  bound 
themselvea  to  pay  the  lien  debt,  in  case  the  lien 
should  be  esl«blished,  which  obligation  inured 
as  was  claimed  by  Vilas,  to  bis  beneUt,  and 
was  enforceable  in  his  favor,  although  he  waa 
net  a  party  to  tbe  transaction. 

Briefly  stated,  the  transactioa  relied  upon  to 
establish  tbe  personal  liet>llity  of  the  Individ 
ual  defendants  was  this:  Page,  Butler  and 
Chase,  on  tbe  18th  of  Septemtier,  IBOT,  after 
the  foreclosure  and  sale  of  the  Platlsburgh  A 
Montreal  Railroad  and  the  purcbaae  thereof  by 
the  flrst-mortgage  bondholdeis,  but  before  a 
conveyance  had  been  made  pursuant  thereto, 
entered  into  an  agreement  with  the  holders  of  the 
bonds  by  which  they  became  the  owners  there- 
of and  subetituled  to  the  rights  of  tbe  original 
bondholders,  abd  which  agreement  provided 
for  the  organlzstioD  of  a  new  corporation  to 
wblcb  tbe  property  should  be  conveyed.  Tbe 
Judgment  In  the  foreclosure  suit  left  open  the 
question  as  lo  the  tide  at  Vilas  to  certain  roll- 
ing stock  of  the  Plattaburgh  A  Montreal  Rail- 
road Company,  which  be  claimed  under  an 
execution  sale,  and  that  question,  although  In 
liiip«tion  in  tbe  foreclosure  action,  was  unde- 
cided when  the  agreement  ot  Beptember  18, 
1867,  was  made.  If  VUaa  sbunld  eslablUh  hla 
title  in  the  foreclosure  action,  then  by  an  ar- 
rangement, made  as  early  aa  1858,  between  the 
parties  to  tbe  foreclosure  snd  the  receiver, Vilas 
was   to   have  a  lien  on  the  property  for  an 


■nmea  to  act,  denies  hta  authority  and  apph«a  to 
tbe  court  for  reUef,  before  the  adverse  party  bas 
•oqulredaDyrtsbta  or  suffered  tny  pnjudloe,  tbe 
oourt  may  oorreot  the  proceeding  and  oompel 
the  attorney  who  aoted  wltbout  authority  to  pay 
tbe  ceata  lo  wbloh  the  party  was  nibjected  in  oon- 
•eqnenoe  of  bis  lalofeienoa.  Olevelana  v.  Bop- 
kiDS.  B  Wis.  sas. 

When  the  ptooeedlnsa  are  In  oonrt,  and  the  at- 
tomay  does  an  nnauthorlied  aet  for  a  party  preju- 
dicial to  him,  (he  party  must  hare  rdlef  acalnst 
•uch  aet.  If  the  attorney  la  liTesponalble.  The  re- 
Uef Is  given  In  the  action,  and  eare  ts  taken  to  pre- 
serve the  rlKhta  oMhe  other  Innooent^pwty.  and 
to  third  pen 
Relist  from 


Whete  the  Jndinnetit  reoovered  waa  regular  be- 
tivesM  die  partita  to  it,  the  aettled  praotloe  of  the 
«oart  Is  opposed  to  setting  it  aside  for  the 
eon  that  the  appearauee  was  in  faot 
•  L.RA. 


Upon  tbia  Bub}eot  the  rule  la  uniform  In  eourta 
both  of  law  and  equity.  Powers  v.  Trenor.  S  Hun, 
tsKThomp.ftC.  133:  Adams  v.  Gilbert,  B  Wend.  W; 
Eenyon  v.  Bcbreck,  tH  IlL  Stt.  Bes,  however.  An- 
derson v.  Hawbe.  1  West.  Bep.  OR,  US  IlL  88;  Ortega 
V,  Qeer,  8  III.  Ej  BlgvbiS  V.  Curtlss,  68  DL  A 

A  Juditment  leooveied  against  a  def  eodaot  who 
waa  not  aerred  with  process  and  had  no  knowledge 
of  the  lult.  but  for  whom  an  attoroer  appeared 
without  authority,  oannot  be  attaoksd  tor  want  of 
lurlsdlotlon  In  any  oollateral  prooeedlng.  and  la 
blading  upon  suoh  defendant.  Brown  v.  Nlchola, 
42  N.  r.  88l 

Although  tbe  attorney  appeared  without  author, 
tty.  courts  ot  law  bold  the  reoord  conclusive  to 
uphold  the  validity  of  the  Judgment,  leavlitg  the 
defendant  to  bis  remedy  agKlnat  the  attorney  for 
damages  If  solvent,  or  In  equity  if  Insolvent.  Car- 
pentler  v.  Oakland,  90  Cal.  MA;  Ward  v.  Barber,  1 
E.  D.  Smith.  IfS;  Allen  v.  Stone,  10  Barb.  Id;  Wll- 
SDn  V.  Wilson,  1  Jao.  *  W,  Ot;  Wade  v.  Stanley,  L 
JacJtW.en. 


amonnt  fixed,  with  intereit,  rapTeaeiittng  tbe 
tb1u«  of  roUinK  stock  porchaaed  bj  bim,  whlcb 
' fan  of  the  receiver.     In  view  of 


la,  1887,  provided:  .     „  . 

Buller  and  Chuel  an  to  amume  the  prMecn- 
tion  of  that  suit  [tbe  Vllaa  litigatioo  In  the  fore- 
closure action]  and  lo  abide  lU  result  and 
Ind^ment;  and  If  there  ahould  be  anj  recovery 
Id  said  Vitas'  favor,  tbe  purchasere  agree  to 
indemnify  the  aald  paitlM  of  tbe  first  part  and 
laid  Plait,  aa  receiver,  against  tbe  Bame." 

The  Yllaa  branch  of  tbe  foreclosure  suit  was 
finally  determined  in  hit  favor  in  1B7S,  and 
bis  title  was  nuUined  (Si  N.  T.  814).  but  no 
personal  liability  waa  adJudKed  against  the  re- 
ceiver or  the  veodon  of  £e  bonds.  It  was 
mainly  npon  this  clause  in  the  agreement  that 
Vilas  relied  in  tbe  present  action  to  sustain  the 
contention  that  the  individual  defendants  were 
personally  liable  for  bisdebt. 

The  plalatiff,  od  tbe  trial  of  the  present  ac- 
tion at  special  term,  bad  Judgment  in  his  favor 
esubliahlne  his  debt  at  tbe  amount  of  (SS,HOa  • 
7S,  and  adjudging  that  tbe  Individual  defend- 
ants were,  as  Between  themselves  and  ttie  cor- 
porate defendanta,  primarily  liable  therefor, 
and  Judgment  waa  rendered  against  them  for 
"    '  t,  with  a  subsidiary  Judgment  sub- 


poswsaion  of  the  defeodaot  the  Delaware  & 
Hudson  Canal  Company  to  a  lien  for  tbe  same 
debt.  The  general  term  bavlog  affirmed  thia 
Judement,  ao  appeal  was  taken  therefrom  by 
all  Uie  defendants,  except  Chase,  lo  tbis  court, 
and  here  tbe  Judgment  was  reversed  as  to  the 
defendants  Page  and  Butler,  and  affirmed  aa  lo 
tbe  corpoialion  defeatlaota.  The  aubslance  of 
the  dedslon  was  ibat  the  individual  defendants 
bad  Incurred  no  personal  llabllly,  but  that  the 
property  was  chargeable  with  a  lien  for  tbe 
debt  due  to  Vllaa.  Cbose  not  having  appealed 
to  this  cotirt,  the  Judgments  of  the  spedal  and 
general  terms  as  agaiust  him  stood  in  form  un- 
reversed, charging  bim  with  a  very  large  in- 
deblednees  from  which  tbe  other  Individual 
defendaots,  standing  under  tbe  same  liability 
and  Qo  other,  bad  been  relieved. 

The  moving  papers  show:  first,  that  when 
the  actiou  was  commenced  Chase  resided  in 
UuBsachusetts,  and  was  and  ever  since  bap 
been  a  nonresident  of  tbis  State;  second,  that 
he  was  never  served  with  processjn  the  action, 
and  had  no  knowledge  or  information  what- 
ever as  to  tbe  exielence  of  tbe  action  or  of  any 
judgment  agninat  him  until  February,  1881, 
when  an  action  on  tbe  Judgment  of  tbe  special 
term,  rendered  June  4,  1880,  was  tirought  by 
Vilas  sgaiosl  bim  in  tbe  courts  of  Haaaacbu- 
setls;  third,  that  he  never,  directlv  or  Indirect- 
ly, authorized  Wbi  ting  to  appear  for  bim  in  tbe 
action,  he  neither  knew  Whiting  nor  bad  ever 
seen  or  beard  of  him  prior  (o  the  commence- 
ment of  the  suit  lo  Massachusetts,  nor  did  be 
give  any  authority  to  Page  to  employ  anya 


y  loni 


The  explanation  of  the  conduct  of  Wbitlng 
Is  furnished  in  tbe  affldavita.  He  was  em- 
ployed by  Page  to  defend  tbe  action,  and  en- 
tered bis  appearance  for  Cbaae  by  bis  direction, 
believing  bim  to  have  authority  to  act  for  bis 
Go^etendanta.  Tbe  affldavlls  abow  that  tbe 
•  L.R.A. 


relations  between  Faze  and  Cliase  were  at  tbak 
time  very  hostile,  and  so  continued. 

Belief  was  denied  by  tbe  apedal  and  general 
terms  merely  on  tbe  ground  of  laches  on  the- 
part  of  Chase  in  maklnic  the  application. 

The  following  is  a  brief  statement  of  tbe 
facts  prevented  bearing  upon  the  point  of 
lacbes:  As  has  been  atated,  tbe  fiist  noiice  or 
knowledge  Chase  had  of  thesullwas  In  Febru- 
ary, 1881,  when  tbe  action  on  tbe  tudgmeut 
waa  commenced  in  Hasaachusettt.  He  Imme- 
diately employed  an  attorney,  wbo  went  to 

"-*'-*-        ' ting,  who  informed 

inder  which  be  bad 


and  tbe  appeal  was  then  pending.  Tbe  ageoi 
of  Chase  informed  Whiting  that  Chase  bad 
never  authorized  an  appeantnce  for  bim  in  the 
action,  and  notified  Whiting  Ibat  Chase  gave 
bim  DOButhori^toproaecute  the  appeal  to  tbe 
general  term  taken  In  bis  name,  and  that  if  be 
went  on  with  It  be  would  do  ao  without  aathor- 
Ity  from  Cbaae.  Chase  put  In  an  answer  ic 
tbe  Massachusetts  suit,  which,  among  other 
things,  averred  that  tbe  New  Yora  court  never 
bad  or  acquired  Jurisdiction  of  his  pcnoQ  or 
property  so  as  to  render  a  valid  judgment 
against  bim.  The  case  stood  for  trial  for  about 
tbe  period  of  two  years,  tbe  defendant  mean- 
while urginK  it  on,  when  the  plaintiff  applied 
to  be  nonsuited  and  a  nonsuit  waa  granted. 
The  affidavit  of  Mr.  Dabney,  tbe  attorney  for 
Cbaae  In  the  Hassacbusetia  suit,  states  that  tbe 
attorneya  for  tbe  plaintiff  in  that  case  onder- 
stood  that  tbe  defense  was  that  Chase  bad  not 
been  served  and  that  Whiting's  appearance  for 
him  was  unauthorized,  and  that  the  atlomeya 
for  Vilas  Informed  him  that  they  were  nonsuit- 
ed because  tbev  could  not  induce  Page  to  go  to 
Boston  to  teaUfy  In  that  caee;  and  there  U  no 
denial  of  these  facta.  In  1883,  after  the  judg- 
ment of  tbe  special  term  In  tbis  aclion  bad 
been  ^rmedbythe  general  term,  Mr.  Whiting 
vrrole  toCbase,  asking  him  If  he  desired  an  ap- 
peal on  bis  behalf  to  be  taken  to  the  Court  ot 
Appeals,  and  Cbaae  replied  that  be  did  not  reo- 
ognize  tbe  right  or  authorily  of  Mr.  Whiilog 
to  appear  for  bim  In  tbe  action,  and  therefore 
did  not  wish  anv  appeal  to  be  taken  for  bioL 
Tbemovingaffiaavlta  charge,  upon  facts  staled 
in  connection  therewith,  that  both  Vilas  and 
tbe  Delaware  &  Hudson  Canal  Company  were 
informed,  soon  after  the  Judgment  waa  rai- 
dered  at  special  term,  that  Chase  claimed  that 
be  waa  never  served,  nor  autborinKl  any  ap- 
pearance in  tbe  action,  and  the  opposing  affi- 
davlla  make  no  averment  or  denial  on  the  sob- 
JecC  The  Judgment  of  tbe  Court  of  Appeal* 
was  rendered  in  October,  1887.  Subaequenlly 
the  Delaware  &  Hudson  Canal  Company,  the 
leasee  of  the  property  chanted  with  the  lien, 
paid  tbe  amount  thereof,  and  took  from  tbe 
pi  at  D  tiffs  an  assignment  of  the  ludgmmt 
against  Chase,  "upontbeassumption,  'ai><tated 
In  tbe  affidavit  of  their  attorney,  "that  il  migbt 
recover  back  (tbe  amount  paid)  from  OeorgeB. 
Chase  under  Ibejudgmcntoflheiteneral  term.' 
It  appears  that  both  Page  and  Whiting  died 
fn  188S.  Page  waaiosolvent,  and  tbe  estateol 
Whiting  was  InaufBcIent  to  respond  in  dam- 
ages to  tbe  amount  of  the  Judgment  against 
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ChMCb  Tbli  {voceedlDg  wu  commenced  In 
Jujugi;,  1888.  Tlieceoenl  term,  in  its  opin- 
ion, alAtes  ttuit,  "in  mwof  thelacbesof  Cbase 
uid  of  tbe  deatli  of  Pege  ftnd  Whiting,  Chue 
Bhouldnot  bars  thiirenwdyb;  special  rooiion, 
but  sbould  be  kft  to  hia  action,  in  wbiclibecan 
be  croas-eiamlued  sbould  be  teatit;." 
Other  facts  an  leferred  to  in  Ibe  opinion. 


Mr.  Pet«r  B.  Olncy,  t 


pelUnts; 


'WIiltiDff'i    appeinnce  for  Cba»e  was 

anthoiizea.  WbitinK  I"  dead  and  his  eetate  is 
vuftble  to  respond  in  damages  to  Cbase.  Whit- 
ing undoubinlly  acted  logoodraltb;  tbe  court, 
Iherefore.  will  relieve  his  estate  from  the  lia- 
bility bv  wiling  aside  his  appearance  and  va- 
cating Uie  Judgrnent  against  Cbase. 

Denton  v.  Jv'ovs*,  fl  Johns.  396;  Brmen  r. 
Sichoit,  49  N.  Y.  26;  EUmorth  r.  Cam^ita, 
81  Barb.  185;  modget  v.  Oonklin  9  How.  Pr. 
«3;  Ftrgaion  v.  Oraw/iyrd.  70  N.  Y.  866. 

Cbue,  being  now  and  at  all  limes  a  nonresi- 
dent of  this  Bta'e,  is  not  subject  to  tbe  rule  ob- 
taining In  Oils  Stale,  that  a  partv  is  bound  by 
tbe  unauthorized  appearance  of  an  attorney. 
Therefore,  aa  a  matter  of  right,  be  is  entitled  to 
have  his  motion  icranled. 

While  Y.  Coulter,  59  N.  T.  639;  Tatei  r. 
QvOiTie,  119  N.  Y.  420;  Norlinger  t,  De  Mier, 
B4  Hud,  376;  Kamp  t.  Eamp,  G9  N.  Y.  213. 

Tbe  nmedT  of  Cbase  was  by  a  motion 
or  direct  appticatloo,  in  tbe  action  in  'which 
tbe  unaulhonzed  appearance  was  put  in,  to  set 
aside  said  appearance  and  vacate  ibe  proceed- 
ings had  by  reaaon  thereof. 

Brown  v.  NiehoU,  49  N.  Y.  81;  Ftrguton  t. 

.   Crawford,  TO  H.  Y.  268;  Danlon  ».  Ifogei,  S 

Johns.  296. 

Mr.  Edwlo  Tonnf  for  reapoadent. 

Andrewvi  /,,  delivered  tha  opinion  of  tbe 
court: 

We  nndenland  that  it  has  become  tbe  settled 
practice  in  this  Stale  that  relief  against  a  Judg- 
ment rendered  against  a  party  upon  the  unau- 
thorized appearance  of  an  attorney  in  his  name. 
Is  to  be  sought  on  a  direct  application  to  the 
court  by  motion  in  the  action  in  which  the 
unauthorized  appearance  was  entered.  This 
was  the  remedy  ado|)t«d  in  tbe  leading  caae  of 
Deniotfy.  Noyet.t  Jobns.'SST,  and  In  every 
subsequent  case  of  a  lihecharacterin  this  Slate 
which  has  come  to  onr  notice.  Oraytebrook  v. 
MOraedie.  9  Wend.  487;  Adam*  v.  Gilbert,  Id. 
499;  CampbeUv.  B?i*lol,  19  Wend.  101;  Amer- 
ieait  lot.  Co.  V.  Oak/ev,  9  Paige,  496,  4  N.  T. 
Ch.  L.  ed.  789;  Hamaion  ▼.  Wrig&t.  87  N.  Y. 
502. 

In  Brown  v.  SieAoU,  42  N.  Y.  81,  whlcb  was 
the  case  of  a  creditor's  bill  founded  on  a  Judg- 
ment rendered  agalnet  the  defendant's  intes- 
tate, tbe  defeodant  sought  lo  impeach  tbe 
Judgment  by  proof  that  the  defendant  was  not 
served  with  process,  and  that  an  appearance 
entered  for  htm  in  the  action  l^  an  attorney 
was  unauthorized.  The  court  overruled  the 
defense,  holding  that  the  authority  of  the  at- 
torney to  appear  could  not  be  questioned  col- 
laterally, hut  pointed  out  the  remedy,  Earl,  J., 
saying;  "I  think  a  party  shoiild  always  seek 
relief  for  an  unauthorized  appearance  In  the 
suit  In  which  U  bas  been  put  In,  where  the 
»  L.R.  A. 


right*  and  equltlea  of  all  partla  can  be  beat 
protected. " 

In  Ferguion  v.  Oravjford,  70  N.  Y,  266,  Ra- 
pallo,  J.,  referring  to  the  rule  cstabliBhed  in 
DeaUm  v,  Noyet,  and  lo  the  eases  following  It,, 
said:  "For  reasons  of  public  policy  the  court 
holds  the  appearacce  good,  leaving  the  ag- 
grieved party  to  bis  action  for  damages  agAinst 
the  attorney,  granting  relief  against  the  judg- 
ment only  In  a  direct  application."  See  also- 
Bperryt.  Eemeldi,  9BM.  Y.  188. 

The  JurtsdlctloD  of  a  court  of  equity  to  set. 
aside  a  judgment  at  law  obtained  b^  fraud  or 
on  other  grounds  of  equitable  cognizance  has 
been  often  asserted,  and  is  unquestioned,  and. 
it  Is  not  necessary  now  to  deny  that  under 
Hpecial  circumstances  where  Ihequesiinn  of  tbe- 
unauthorized  appearance  is  complicated  with. 
fraud  or  the  rights  of  purchasers,  or  tbe  cir- 
cumstances are  such  that  the  court  can  see  that 
tbe  right  to  or  measure  of  relief  cannot  prop- 
erly be  determined  on  motion,  having  regard 
to  all  InteresIS  affected,  resort  may  be  had  to  a. 
bill  iu  equity  or  now  in  this  Slate  to  an  equi- 
table action, 

Thereare  •everalcasealnolherc'iurts,  where 


garance  by  attorney,  baa  been  enterlained. 
It  all  of  tbem  are  marked  by  peculiar  and 
special  features  such  as  those  to  which  we  havs 
adverted.  Shtlton  v.  lijgin,  47  U.  S.  6  How. 
168  [13  L.  ed.  887];  Sart/tes  v,  Blackmarr.  fltt 
Iowa,  161;   WOey  v.  FraU,  23  lod.  638. 

In  Orile/ifield  v.  Forter,  8  Ohio,  618,  the  Su- 
preme Court  of  Ohio  dismissed  a  bill  filed  for 
relief  against  a  judgment  rendered  on  au  ap- 
pearance of  an  attorney,  wllboutautborily,  art 
tbe  express  ground  that  tbe  remedy  should  be- 
sought by  application  to  tbe  court  lo  whlcb  the. 
Judgment  was  rendered.  It  seems  to  us  that 
upon  considerations  both  of  principle  and  pol- 
icy, relief,  except  in  special  cases,  sbould  btt 
sought  on  motion  In  Uie  action.  It  is  Ibe  es- 
tablished rule,  where  courts  of  law  and  equity 
are  separated,  that  equity  will  not  grant  its  aid 
where  there  Is  a  pMn  and  adequate  remedy  at 
law. 

Under  our  system  of  procedure  relief  on  mo- 
tion is  administered  upon  equitable  as  well  as 
legal  principles.  In  ordinary  cases  where  relief 
is  sought  against  a  Judgment,  on  the  ground 
that  the  appearance  of  an  attorney  was  anau- 
tbortzed,  tbe  rights  of  the  parties  can  be  as  fully 
presented  and  as  carefully  adjudged  on  a  mo- 
tion as  In  an  action.  It  tbe  facts  are  contro- 
verted and  the  court  is  not  sallsBed  upon  tlw 
affidavits  and  papers  presented  as  to  what  the 
real  facta  are.  It  may  refer  tbe  matter  for  tb» 
purpose  of  taking  further  evidence,  and  may 
require  the  parties  to  submit  lo  an  oral  exam- 
tnatlou  or  cross-examination.  Code  Civ.  Pio& 
g  1016. 

Tbe  court  on  a  motion  possesiies,  Indeed,  all 
thesubstantial  powers  In  conduciingan  Investi- 
gation which  formerly  appertained  lotbe  cbao- 
cellor.  Tbe  remedv  by  motion  Is  more  con- 
venient, prompt  ana  lew  expensive  than  by  ao- 
tion.  "rhe  unbroken  practice,  which  seems  to 
have  prevailed  in  tbls  State,  to  seek  relief  la 
cases  like  this  by  motion  and  not  by  action,  has 
almost  the  force  of  law,  and  ought,  we  think, 
to  be  followed  unless  special  clrcumstaucea  sir- 
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Hxw  ToMx  Conxr  or  Attkaim. 


It^K^ 


ttt  whlrh  inaj  rendM-  Qikt  remedr  InideqiMte ' 
or  iocoiDplfU.  Komcb  ■pedil  arramUaDcin 
exbaed  iDOwpramteMe,  aadwcweUmefotc 
of  o[rfDkn,  notirHliilaiMliDg  Uie  olMemHoM  <rf 
OroTer,  .f.,  hi  bit  i11wiiillii|,  opinion  la  Bromt 
v.  fiiehoU,  tbat  ili«  order  below  eumot  be  sua- 
lalncd  on  ibe  groaod  tbat  It  «aa  dlacrationmry 
Kitb  tbe  cnart  to  ictnit  tbe  appellant  to  a  rem- 
«dr  br  actioii. 

Id  dbpoaiof  of  tliti  appeal  It  moat,  we  tbfnk, 
tw  aawimed,  uptw  tbe  papeTiprewDted  on  tbe 
motiona,  Ibat  tbe  appellaiit  Cliaae  waa  neitber 
•rrrMl  witb  proceaa  in  tbe  actkm.  nor  anlbor- 
ized  Hr.  W  biting  to  appear  for  bim,  aod  abo 
tbat  be  bad  no  kDowkdjn  tbat  lucb  an  action 
bad  been  brougbt,  not  anj  notice  Ifaeteornr"' 
Februu7,  Ittjl,  after  tbe  KndHioo  of  .  _ 
judKmcnt  of  tbe  ipecial  term.  Tbeeefacta  are 
apedall;  and  porticularl]'  alleged  in  the  moving 
papen,  and  are  in  no  leqwct  contrOTerted  ti; 
tbe  oppr«lng  ftffldaHls.  Tbe  other  drcom- 
•tancca  are  aJW  conaislent  wltb  tbe  claim  made. 
Cbaae  waa  a  nooreaident  of  tbe  State  daring  tbe 
whole  period  of  tbe  Itligation.  That  be  (raa 
DeTer  Mrrnl  wHb  proceae  la  conceded.  Mr. 
Whiting,  onlbeoccaalonof  tbeinterriew  witb 
Mr.  Daiinej,  tbe  allomey  employed  t^  Hr. 
CbsK,  after  be  bad  been  notified  of  the  Jadj;- 
meot  rendered  nninat  him,  admitted  that  he 
waa  not  rrreined  in  Hr.  Cbaae  peraoDally,  and 
that  be  appeared  for  bim  b^  dlTection  of  Hr. 
Paite,  one  of  theco-defendant&  Hr.  Cbase  did 
not  know  Hr.  Whiting,  and  oerer 


prior  to  tbe  rendition  of  tbe  JudgmeaL  Be 
awean  that  be  bad  no  knowledge  Ibat  Tilaa 
made  any  claim  agalnit  hlra.    'Ex  knew  that 


Tilaa  claimed  title  to  ndllnc  stock  of    

PlHiraburgb  A  Hontre«l  Rainoad  Company, 
irblcb  if  eatabllabed  in  tbe  fore^loaare  action 
would,  under  the  agreement  between  bim  and 
the  recetrer,  be  converted  Into  a  lien  on  (he 
property.  In  tbe  preeent  action  Vltaa  claimed 
tbat  Flw^  Builer  and  Cbaae  were  Jointly  liable 
to  bim  for  tbe  lien  debt,  but  thli  claim  vtM  ad- 
judicated tdveraely  to  liim  by  tbe  ludgment  of 
Ibia  court  OM  M.  T.  4U).  Ther«  is  no  ang- 
geation  tbat  Vilaa  erer  aiwited  any  personal 
claim  against  Cbaae  except  by  and  Ifarounh  tbe 
complaint  In  this  action.  The  relations  be- 
tween Chase  and  Page  at  the  time  of  tbe  alleged 
letalner  by  Ibe  latter  of  Whiting  to  appear  for 
Cbaae  weie  boetUe  aed  aocondnued.  But  Page 
had  an  interest.  In  case  the  claim  of  Tilaa  for  a 

RTSoaal  Juiigment  against  the  iDdMdual  de- 
idants  ehould  be  established,  tbat  Chase 
-ahould  be  bound  by  tbe  Judgment.  Tbe  Del- 
aware &  Hudson  Canal  Company  (the  real 
party  opposing  these  motiona)  not  only  omitted 
to  controvert  any  of  the  stale  men  t«  Id  the  mov- 
ing papers  on  tbe  subject  o(  tbe  UDaathoiized 
appearance,  but  made  no  tvquesi  for  a  refpreuce 
to  aBcenain  the  facta,  nor  tbat  It  might  be  af- 
forded an  opportunity  lo  croes  ezamme  Chase 
or  the  other  affiants  on  the  subject 

The  main  queailon  of  law  respects  tbe  relief. 
If  any,  to  wblcb  Chase  U  entitled  sgalnEt  the 
Judgment  br  reason  of  tbe  unauthorized  ap- 
peaianceof  Mr.  Wblllng.  Itlsobvioua  tbat  the 
court  acquired  no  Jurisdiction  to  render  a  pet^ 
sonal  Judgment  against  Cbaae,  unless  the  ap- 


tbe  fact  of  appearance^  Tbe  cue  of  £MlNi  t. 
Xogtt,  lupra.  lield  that  a  dommtic  JndjciDnrt 
mdtnd  by  a  coort  of  general  JarMktica 
agatnat  ft  party  who  bad  not  been  aerrcd  wbh 
■nooeaa,  bat  for  whom  an  attorney  of  tbt  court 
bad  appeared,  thon^  wftbont  autliority,  waa 
oeilberTOldDOrlTreKulu.  Tbe  doctrine  of  tbe 
IRwaOing  opinion  in  thai  caae  encoaolend  a 
TigMooa  iqipoaliion  tram  one  <tf  ibe  Judgea  at 
Ibe  time,  asd  It  b  not  too  mncb  lo  aar  tbat  the 
naxaAoK  apoa  which  it  resia  has  frequently 
been  critfciaed  by  Judges  and  ibe  Juatit«  of  the 
rule  denied.  But  It  baa  bem  followed  and 
moat  be  regarded  aa  tbe  law  of  ibe  Stale. 
BamHlan  t.  ITr^l,  ST  N.  Y.  003;  Btmk  r. 
\iridM»,4AV(  T.  26. 

Tbe  conru  in  this  State,  while  boMtng  Onl 
Milctly  doDMStic  Judgments  rendered  aeainK  a 
party  not  served,  but  for  whom  an  aitomev 
appeared  withont  authority,  cannot  be  aseaikd 
on  thia  ground  wlien  coming  in  question  cot 
laletally,  ne«erthele«  grant  rdief,  oa  motion, 
diber  t^  aettingaside  t£e  Judgment  alwolntely. 


the  attorney  is  insolvent,  tbe  Judgment  will  be 
abeoluIelT  vacated,  and  set  aaida.  Cantpbtit  v, 
Brittol,  10  Wend.  101. 

-  In  otbercaaes  tbe  prooef^Ingi  will  be  stayed, 
and  the  party  permitted  to  come  \a  aod  de- 
fend. The  latter  relief  was  gianted  In  AnUoa 
r.Soi/tt,  tupra. 

Id  tbe  present  case  no  relief  whatever  waa 
granted,  but  the  ■pplication  therefor  was  de- 
nied absolutely.  Even  It  the  Judgment  against 
Cbaae  is  governed  by  the  rule  estaUistted  in 
i>«nCffn  T.  Jfcgwt  (which,  for  reaaona  which  will 
be  stated,  does  not,  we  think,  apply),  then  It 
would  seem  tbat  the  court  erred  in  denyiDg  to- 
lief.  It  U  shown  by  tbe  affidavit  of  tbe  ion  of 
Hr.  Whiting,  tvblcb  is  uncon indicted,  tbat 
bis  father's  estate,  at  tbe  time  of  bta  death, 
1835,  was  entirely  iuadequale  to  pa 
of  the  Judgment  against  Chase, 
press);  sbowu  what  the  pecnniaTT  ciHidltion  of 
Hr.  WbidDgwaaln  laSl.  when  the  Judgment 
agdnst  Cbaae  was  entered.  But  aMumins  that 
Hr.  Whiting  had  anfflcienl  pecuniary  ability  at 
that  time  to  respond  In  damages  for  tbe  amount 
of  the  Judgment,  that,  we  think.  Is  not  coi^ 
trolling,  to  prevent  relief  on  an  application 
made  after  be  became  Insolvent,  provided  U 
was  made  before  tbe  rights  of  ibe  party  pr»- 
cniing  the  Judgment  had  changed  to  hts  prejo- 


wbicb  entitles  him  to  claim  that  the  party  in- 
jured should  have  been  prompt  to  purane  and 
obtain  a  remedy  by  action  against  the  altomn 
for  damages,  and  Lberebv  enable  tbe  plaintiJC 
to  have  tbe  benefit  of  ifae  Judgment.  Hor^ 
over,  tbe  Judgment  of  the  court  In  IDS  N.  T. 
In  the  present  action  conclusivelv  deiermined. 
as  between  the  plaintiff  and  the  defendanta 
Page  and  Butler,  tbat  the  latter  bad  never  as- 
sumed any  personal  obligailon  for  llie  lion 
debt.  If  this  judgment  was  not  (ecbnically  an 
estoppel  of  record  aa  to  the  tame  question  aris- 
tng  between  tbe  (hnfnlifls  and  Cbaae,  on  tba 
ground  tbat  be  was  not  a  party  to  tbe  appeal, 
nevertheless  U  furalthei  a  atnmg  reason  for 
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VlIAB  V.  BUTLBB. 
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frtnting  blm  nbm1iit«  and  final  reHef  on  this 
appllratioD.  evetx  if  the  Fsiate  of  Hr.  Whiting 
«u  aolTeDt,  Instead  of  granting  limited  relief 
bj  a  Eta;  of  pioceeilin^  merely  niib  a  right 
to  cnroe  in  and  deFend  the  action,  thereby  Bub- 
jectlDg  Cbase  to  the  trouble  and  expvDK  of  a 
new  trial  nbich  could  bave  but  ooe  result. 

We  have  so  far  considered  the  caae  upnn  tho 
aaaumptloD  that  It  !s  governed  by  Denton  t, 
Ji'oye*  and  ibe  cases  following  it.  But  we  are 
of  opinion  that  a  radical  disliDCtlon  exists  be- 
■tween  the  cat^ea  hitherto  decided  and  the  pres- 
«Dt'one,  wbicb  prevents  the  application  of  the 
prinriple,  that  la  Ibe  case  of  a  domestic  Judg- 
ment Btrictly.  a  party  oot  served,  but  for  whom 
«n  unauthofized  appearance  waa  entered  bj  an 
.kltorney,  canuot  on  these  grounds  assail  the 
judgment  for  want  of  Jurisdiction.  The  dls- 
linction  adverted  to  lies  in  the  fact  that  in  the 
■cases  hitherto  derided  in  this  Slate  arislDg  on 
domestic  Judgments,  tbe  Judgmenl  rendered 
was  Bgainsl  a  citizen  of  the  Slate,  who  was 
■wiibln  ihe  jurisdiction,  while  in  tbe  present 
-case  Ibe  defendant  in  tbe  Judgment  was  at  all 
times  a  nonresident  and  out  of  the  jurisdiction. 

It  is  well  settled  Chat  in  an  action  brought  la 
«nr  courts  on  a  ludgment  of  a  court  of  a  sister 
£tBte.  the  juriaoiclion  of  the  court  to  render 


pear  in  the  action,  or,  where  an  appearance 
was  entered  by  an  atlomey,  that  the  appear- 
«nce  was  unauthorized,  and  this  even  where  tbe 
proof  directly  cootradicta  tbe  record.  Star- 
Iniekv.  Murray.SWend.  148;  Skm-matiY.StiU- 
rnan,  8  Wend.  447;  Ken  v.  Kerr,  41  N.  T.  273; 
Bapallo,  J.,  Ferovton  t.  Crau/ford,  70  N.  Y. 
■867. 

Tbe  same  rule  is  held  elsewhere,  and  la  In 
consonance  with  the  constituiional  obligation 
under  the  Constitution  of  the  United  States  as 
to  the  faith  and  credit  to  be  given  by  one  State 
to  (be  Judgments  of  other  States.  Gilman  v. 
Oilman,  126  Maaa.  26;  Wright  v.  Andreat,  ISO 
Mass.  149;  Thompton  t.  Whitman,  85  U.  S.  IS 
Wall.  487  [21  L.  ed.  887];  Knmela  v.  Logant- 
•port  Gat  Light  A  Coke  Co.  86  U.  S.  19  Wall.  B8 
[32  L.  ed.  70]. 

There  la,  undoubtedly,  a  logical  difficulty  In 
applying  a  different  rule,  as  our  courts  do.  Id 
an  action  upon  a  domestic  judgment  where  tbe 
•only  thing  giving  color  of  jiirisdiclioa  over 
ibe  person  Is  an  unauthorized  appearance  by 
Au  attorney.  Tbe  different  rule  In  tbe  two 
-  ^aaeshaabeensuppneedtoreston  tbennref 
ableness  of  compelling  a  partv  against  w 
Judgment  has  been  rendered  in  another  State 
on  an  unauthorized  appearance  by  an  attorney 
to  go  to  the  foreign  jurisdiction  to  attack  it 
(see  Dillon,  J.,  in  Eanhey  v.  Blaclcmarr,  20 
low%  161).  The  samereason,  in  Justice,  would 
■eem  to  apply  In  case  of  domestic  Judgment 
a^lnit  a  nonresident  of  the  Stale,  and,  lie- 
sides,  It  may  be  said  that  a  nonresident,  not 
served  with  process  and  for  whom  an  u 
thorized  appearance  had  been  entered  In  ._. 
foreign  Jurtsdicthai,  would  be  much  less  likely 
'to  become  apprised  ot  tbe  pendency  of  tbe  ao- 
tloD  Iban  U  he  bad  been  a  leaident 

In  NoiUnffir  y.  JMMier,  64  Hun,  370,  tbe 
General  Term  of  the  Supreme  Court,  In  tbe 
First  Department,  Barrett,  J.,  writing  the  opin- 
ioD,  set  aside  an  unantboriied  ^pearance  en- 
«  LR  A. 


tered  for  a  Donreaident  defendant  on  tbe  pr» 

ciae  ground  [hat  the  rule  in  Deitton  t,  Soytt 
~".d  not  apply  In  such  a  case. 

Bofurtha  t.  Goodrich  8  Qray,  G08,  was  tbe 
case  of  an  unauthorized  appearance  by  an  at- 
torney for  Bofurtha,  a  nonresident  of  Has- 
SBcbuselts,  In  an  action  brought  in  the  latter 
Stnte.  The  court  reversed  the  judgment  on 
writ  of  error,  Shaw,  Oh.  J.,  saying:  "It  would 
certainly  be  very  strange  if  an  infaabilnnt  ol 
another  State  could  thus  be  liound  bv  a  judg- 
ment ^ven  and  recorded  by  a  court  having  DO 
Jurisdiction,  without  any  act  or  default  oCsuch 
party." 

In  Wiley  t.  Pratt,  2S  Ind.  629,  the  court,  in 
a  esse  of  a  domestic  judgment  where  the  party 
had  not  tteen  served,  but  for  whom  an  uuau- 
thorized  appearance  had  been  entered,  adopted 
Bubeiantially  the  English  rule,  as  announced  in 
BayUy  v.  Buektand,  1  £Kch,  1,  that  where  a 
defendant  bad  been  served,  and  an  unauthor- 
ized appearance  entered,  the  Judgment  would 
not  be  set  aside,  but  If  be  bad  not  been  servea 
it  would  be.  Ray,  C/t.  J.,  after  stating  what 
he  conceived  to  be  the  true  rule,  but  excepting 
from  it  the  case  of  a  domestic  iudgmeut  against 
a  nonresident  not  within  the  jiirisiiiction,  said; 
"Where  the  defendant  has  not  beea  within  the 
Jurisdiction  of  the  court,  it  would  not  be  Jurt 
to  compel  him  to  come  under  that  jurisdiction, 
and  establish  bia  defense  to  the  action,  in  order 
to  claim  relief  from  a  Judgment  obtained  with- 
out notice,  and  therefore  the  relief  granted  here 
must  be  absolute  Immunity  from  the  judg- 

We  are  bound  nnder  our  decisions  to  follow 
tbe  doctrine  of  Denton  v.  Noye*  in  cases  wbere 
it  ia  strictly  applicable.  It  is  as  to  such  caaea 
ttaredeeieit.  But  we  are  not  disposed  to  ex- 
tend the  doctrine  of  that  case  to  cases  fairly 
and  reasonably  disiinguishabte,  and  Ibe  fact 
that  a  defendant  against  wbom  a  Judgment  baa 
been  obtained  here,  upon  an  unauthorized  ap- 
pearance by  an  attorney,  and  who  was  not 
served,  waa  a  nonresident  during  tbe  pendency 
of  the  proceedings,  does,  we  think,  conatltuie 
such  a  distinction  as  reuders  the  rule  Id  that 
case  inapplicable. 

Upon  tbe  point  made  by  tbe  Delaware  ft 
Hudson  Canal  Company,  that  tbe  defendant 
Cbase  is  precluded  from  relief  by  his  Inches,  but 
little  need  t)e  said.  The  Delaware  &  lIudsoQ 
Canal  Company  acquired  lis  interest  in  the 
property  of  the  Platisburgb  &  Montreal  Rail- 


tiee  to  the  guaranty.  In  1881,  soon  after  the 
judgment  against  Chase  was  rendered,  il  waa 
apprised  of  bis  claim  that  be  had  not  been 
served  in  tbe  action  and  that  tbe  appearance  ot 
Whiting  waa  unauthorized.  When  Viias  aued 
Chase  on  the  Judgment  in  Haasachnsetta,  the 
latter  promptly  disavowed  the  Jurisdiction  of 
Ihe  court  to  render  the  judgment.  Vilas,  after 
tbe  lapse  of  abont  two  years,  suffered  a  non- 
suit, iuferribly  because  be  was  unable  to  estab- 
lish the  jurisdiction,  and  he  look  no  farther 
proceedingB  to  collect  the  judgment,  bul,  after 
tbe  final  decision  in  ibis  court,  he  assignrd  Ibe 

g.dgment  against  Cbs^  to  tbe  Delaware  & 
udaon  Canal  Company,  on  being  paid  tbs 


i^'^ 


COmpaiir.  me  compan  j  iook  loe  assignmeDt 
Tlib  fuO  notice  o(  Uie  equldca  of  Cbaae.  The 
delaj  of  Cbue  has  not.  so  far  as  appears, 
changed  thesltuHttonof  eUherYllBEOTtheDel- 
avara  &  Huiifiou  Canal  CompeDj  to  tbe  prej- 
udice of  eltber,  and,  under  such  circum- 
•tan(«s,  tbe  plea  of  laches,  as  was  safd  fa  noti 
T,  I^tl,  08  N.  Y.  «e.  vill  not  be  nsdilT  lls- 
teoed  to  and  oaghtnot,  we  think,  to  belistened 
to  Id  tbii  case  lo  uphold  a  ludgment  which,  as 
WHS  held  b;  this  court  on  the  appeal  of  tbe  co- 
defendants  of  Chase,  Htandine  In  Ibesame;  ' 
tion  with  him,  bad  no  lef^al  ^undatlon. 

We  think  the  motions  in  this  caae  should 
have  been  ^cmnted  and  the  Judgment  and  ap- 
pearani^  TecBlrd. 

ITieouJerteftktBpeeiatandOtntral  Ttrm* 
ihovld  therefore  bt  recerted  and  tht  motiont 
granted,  mlh  cetU. 

All  concur. 


Charlee  HATER  it  al.  RtipU., 
Alfred  a  HEIDELBACH  etaL.  AfpU 

(....H.r....j 

1,  A  piircba«e  ftor  tkIim  and  In  food 
fkith  by  ft  third  person  of  m,  tardga 
blU  at  exchange  froia  tbe  one  by  wboso  di- 
TecUon  It  wBs  drawn,  and  who  promised  to  pay 
font,  botwbo  foiled  to  do  so.  wUl  cut  off  tbe 
drawer's  rlgbt  to  slop  payment  on  tbe  draft  be- 
cause ol  tba  non-receipt  by  bhn  of  tlie  purcheae 

t,  Tlw  aetuAl  and  absolnte  aztinpilali- 
a«nt  of  a  pre-exl«tlng'  d«bt  in  consldera- 
tJon  of  a  tnoaTer  to  the  creditor  of  negotiable 
paper  will  oonstltute  tbe  transferee  a  holder  toi 
value  ao  as  to  be  protected  acalutt  prior  equlUM 


__  abuik,  lutTlng 
mOdent  ftuida  stajidlnf  to  bia  cr«dlt, 
tendera  to  it  Ua  check  upon  It  in  paymeot 
(or  DCKOtlable  paper  trtalob  It  has  (or  safe,  and 
tbe  bank  acoepCa  tbe  cbeck,  ohargea  It  amunst  the 
deposit,  Olee  Itaaavoucber  aoddellieiaoTerthe 
paper  purobBsed,  tbe  puicbaser  Is  a  bolder  for 
value,  an  the  antecedent  debt  la  t>ra  Canto  ax- 

IBart,  J.,  dIssBntfc) 
(Ootober  £1,  ISOO) 

APPEAL  by  defendants  from  a  judgmeatof 
the  Genernl  Term  of  the  Superior  Court 
ot  tbe  Cily  of  New  York,  affirming  a  iudg- 
ment  of  the  Trial  Term  in  favor  ot  pUimiErstn 
an  anion  upon  a  foreign  bill  of  eicbange 
which  had  beer  drawn  by  defendants  and  sold 
to  plaiDtitTs,  after  which  defendanu  aiopped 
payment  of  it.     Affirm^ 

The  ca.-e  sutSciently  appears  Id  the  opinion. 

Meitrt.  Simon  Stem«  and  John  K. 
CbAevej-,  for  appellants: 

Defendants  ate  the  drawers  and  plalntifTs  the 
payees  of  tba  drafts  in  suit.    As  between  the 

Sosben  Nat.  Bank  v 
Mote,  US  N.  Y.  U 
»  L.R.  A. 


j^antei,  neg.  inst,  s  liA;  ttanooipn,  ixini. 
Paper.  Bg  1,  658.  1875;  AHUy  t.  Johnmm.  5 
nurlet.  &  N.  187;  Pvget  de  Bra*  v.  Forba,  1 
Esp.  117;  BOl  V.  Spottt.  60  How.  Pr.  182. 

The  Harrisons  were  the  agents  of  Hayer  A 
Co.,  and  because  such  is  the  case  ft  becomes 
wbotSy  immalerlal  whether  or  not  the  Majeia 
paid  tbe  Harrisons  for  the  drafts. 

BoTitmann  v.  Baltatr,  88  Hun,  887;  Medur 
T.  aag!i(^n.  U  N.  T.  852;  FotUr  v.  Pwaci, 
68  N.  Y.  401;  Butter  v.  Boening  Mail  Ana. 
81  N.  Y.  834;  Jeu»p  v.  fflrarsr,  76  N.  Y.  61S; 
E<a/ton  T.  BarneU,  116  N.  Y.  625. 

Even  were  it  conceded  that  the  Harrison* 
were  priticipals.  plaintiffs  are  not  bona  flds 
holders  of  tbe  drafts  in  suit. 

Defendants  having  parted  with  the  mannat 
poeses-ilos  of  their  drafts  on  condition  of  im' 
mediate  payment,  and  such  payment  not  liavidg 
been  made,  defendants  lost  no  litle  lo  the  drafli, 
and  rightfully  stopped  payment  of  (hem. 

1  Benjamin,  Sales,  last  ed.  839,  g^  334,  833; 
a  Benjamin,  Sales.  882,  §  1126,  noU;  MuUert. 
Pendir,  65  N.  Y.  325,  837. 

Plaintiffs  are  not  purchasers  for  value  of  the 
checks  or  drafts  In  suit 

Farringion  v.  Fran/^ort  Bank.  24  Barb.  555, 
BflO;  Pratt  v.  Foote,  9  N.  Y.  463;  Wearer  v. 
Bardsn,  49  N.  Y.  288;  Moore  v.  Ryiler.  65  N. 
Y.  438;  Stalker  v.  McDonald.  6  Hill,  93;  Cod- 
dimjton  t.  Bay,  20  Johns.  637:  Hv.ff\.  Wanner, 
83  N.  r.  215;  TMWrenu  v.  Clark,  86  K.  Y.  128; 
PraU  V.  Coman,  87  N.  Y.  440. 

Tbe  transaction  between  plaintiffs  and  Har- 
rison's Bank  was  In  law  and  In  fact  the  taking 
by  plaintiils  from  asid  Bank  of  the  foreign 
check  in  suit  at  most  in  nominal  paymentof  an 
antecedent  debt  due  from  the  Lank  lo  plain- 
tiffs. 

NationalBankqftlieRepv.Uie-v.  MiUard.n 
U.  8.  10  Wall,  Ita,  155,  IB  L.  ed.  807,  888; 
Weaver  v.  Barden,  49  N.  Y.  290;  Coddington 
T.  Bay,  tupra;  Cloyet  v.  Clogee,  36  Hun,  145; 
MviUr  V.  Pondir,  rupra;  Barnard  v.  Campbeli, 
66  N.  Y.  4S6.  58  N.  Y.  73. 

Mr,  Jamea  C.  Foley,  for  respoodenia: 

Where  the  drawer  of  a  bill  of  exchange  placca 
It  in  the  bands  of  a  third  person,  with  the  in- 
dicia of  title,  and  he  delivers  it  to  the  payee 
named  In  the  bill,  and  receives  payment  from 
the  payee,  at  the  time  of  delivery,  the  payee  oi 
purchaser  acquires  good  title  to  aucb  bill  as 
against  the  drawer,  and  can  enforce  it  againU 

Mvnrot  r.  Bordier,  8  C.  B.  802:  Daniel,  Nrg. 
iDSl.  8  178:  2  Paraons,  Bills  and  Holes,  181; 
Poirier  V.  Marrit,  2  Bl.  &  Bl.  88;  LeatiOion  v, 
Vorwerek,  Hill  &  Deo,  Bupp.  443;  LaUy  v.Gii- 
gaU,  10  Jones  &  8.  644;  McNeil  v.  TenUt  Sat. 
Bank,  46  N.  Y.  828;  Nixon  v.  Brown,  67  N. 
H.  81;  Pickering  v.  Bvtk.  15  East,  83;  ftniU 
7.  fflw«,  7CeQt.Rep.  880,  105N.  Y.  286.  See 
aUo  Firet  Nat.  Bank  of  Carry  t.  StUet,  22  Hun. 
839;  Moore  v.  Metropolitan  Sat.  Bank,  65  N.T. 
41;  Ooodviin  t.  Bobarte.  L.  R.  10  Exch.  337; 
Bumiiaa  V.  Metropolitan  Bank,  L.  R.  2  Q.  E 
Dlv.  194. 

The  plaintiffs'  checks  drawn  a^lnst  their 
ample  deposits  in  Harrison's  Bank,  and,  givea 
to  that  bank  In  payment  of  tbe  drafts  In  suit 
at  the  time  the  said  drafts  were  delivered  i» 
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for  such  drtJts,  and  equitiM,  ot  which  they 
had  DO  notice,  were  thereby  cut  off. 

Coddiiu/fon  v.  Bay,  30  Jobaa.  (iS7;  Broolclyn 
Oilg  d  S.R.  Co.  \.  National  Bank  iffHu  Ba- 
publie,  103,  C.  S.  81,  Sa  L.  ed.  87;  l^ixnixlnt,  Co. 
T.  Chureh.  81  N.  if.  226;  Phtibrick  v.  DatUtt. 
S  JODCB  &  8.  888;  McQuadt  t.  Irwin,  7  Jooefl 
ft  S.  S9«;  A'ew  York  Iron  Work!  v.  Smith,  i 
Duer,  877;  Oouldv.  BegM,  5  Duer,  260;  Bank 
of  St.  AOant  t.  Oilliland.  28  Wend.  811;  ^tt- 
heimsr  v.  Meyer,  88  Bari).  217;  Fafrrington  v. 
yrankfoTt  Bank,  3*  Barb.  6M;  tfayirr  v.  JTod), 
14  Hun,  155',  Day  v.  Snunderi.  87  How.  Pr. 
6SS;  Home  Sav.  Bank  v.  Krug,  3  Ctat.  Rep. 
883,  103  N.  Y.  881;  Button  v.  BatMxma,  118  N. 
Y.  668;  Daniel,  Neg.  lost.  881e. 

ir  ihe  pTG-eiistlQg  debt  is  eilingulahed,  the 
traDBferee  ia  protected  agsinst  prior  equities. 

Jwith  T.  A'ational  Bank,  4  Jooes  &  8.  374. 
66  N.  Y.  478;  Salina  Bank  t.  BadMck.  21 
Wend.  409;  Waydeil  v.  Lutr,  8  Denlo,  414; 
Phaaix  In*.  Co.  t.  CAureA,  81  N,  Y.  218;  Qro- 
een  Banks.  Fiinfitld,  69 N.  Y.  503;  F\rit  Nat. 
Bank  of  ParkeriAvni  t,  Johm,  22  W.  Va.  620, 
46  Am.  Rep.  606;  Pratt  t.  Ooman,  87  N.  Y. 
443;  FarHngton  y.  PYanJ^in-t  Bank,  24  Barb. 
670;  N»l(  V.  BetU,  Hilt  &  I>en.  Supp.  870; 
Aewmaa  y.  Frott,  53  N.  Y,  424;  &A«pp  v.  Car- 
penler,  fil  N.  Y.  603.  3  Hare,  Lead.  Cas. ! 

That  >he  Hcceptance  by  a  bank  of  deposit  of 
Its  depositor's  check,  iu  the  regular  course  of 
biieloeaa.  actually  discharges  and  cancels  the 
depodf'H  to  the  amount  ot  the  check  la  clearly 
established. 

FratC  T.  Fflofa,  Q  N.  Y.  4«S;  Mayer  t.  fletdd- 
^acA,  22  Jones  &  S.  488;  Qmmereial  Bank  qf 
Pa.  V.  Union  Bank,  11  N.  Y.  214;  Kelly  r. 
Second  Aat.  Bank  of  Brie,  62  Barb.  8S4;  Miir- 
ritonv.  K'n;9A(,100lDd.C16,50  Affl.Rep.805; 
Briggtv.  Central  NaL  Bank,  61  How.  Pr.aW; 
Awmrn  City  Nat.  Bankv,  IFan>iker,T2  N.  Y. 
357;  Oddie  v.  National  Oily  Bank,  45  N.  Y. 
78B;  National  Bank  of  BepuMie  v.  MiUard,  77 
U.  8.  10  Wall.  162.  19  L.  od.  687:  Firit  Nat. 
Bankofjertqi  City  t.  Leaeh,  S3  N.  Y.  850; 
Coatet  V.  Fint  Nat.  Bank  of  Bmporia,  91  N. 
Y.  30;  Dyken  t.  Leather  MJ't».  Bank.U  Paige, 
612.  6N.  Y.  Ch.  L.  ed.252;  Morse.  Banksand 
BaoklDK,  238,  280,  307;  fSyletY.  Ellit,  4  BIng. 
112;  Btidgeiv.  Oatrvlt,  IS  Week.  Rep^  816; 
Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  ft30; 
PeopU  T.  MenJiantt  A  M.  Bank.  78  N.  Y.  269; 
Levy  y.  Vnittd  Statei  Bank.  4  U.  8.  4  Ball. 
334,  1  L.  pd.  814;  National  BankofQlotermtU 
T.  WetlM,  79  N.  Y.  488;  Briggi  v.  Central  Nat. 
Bank,  61  How,  Pr.  2fi0;  Smith  t.  Etaex  County 
£anjt.32Barb.  637. 

As  Harrison's  Bank  was  ■  principal  In  the 
transHctionti,  a  consideration  ^ood  as  between 
the  jilniotiSs  and  that  bank  will  cut  off  prior 

WidrfOTi  T,  Taylor,  44  N.  Y.  876;  OoOiUr 
Adriance,  01  N.  Y,  822;  Sttphetu  r.  Board 
Education.  78  N.  Y.  188. 

On  a  sale  of  personal  property,  a  condition 
thai  title  shall  not  paaa  to  the  vendee  until  the 

Eroperiv  ia  paid  for  is  not  aTaliable  agaioat  a 
Dn«  flae  purchaser  from  auch  vendee. 
Smith  V.  Lgnu,  6  N.  Y.  42;  Comer  v.  Gun- 
ningham.  77  N.  Y.  BM;  Wait  v.  Qreen,  88  N. 
Y.  656;  Croek»r  v.  Croeker,  81 N.  Y.  607;  Dom 
T.  Kidder,  84  N.  Y.  128;  Michigan  Otrtt.  B.  Go. 
9L.R.A. 


.  matpt.  60  HI.  190;  Brundage  <r.  Gamp,  31 
HL  880;  Saltui  V.  EnereU,  20  Wend.  276;  Buck 
V.  Grimihaw.  1  Edw.  Ch.  140.  6  N.  Y.  Ch.  L. 
ed.  89. 

The  dlle  of  ths  bona  tide  holder  of  nego- 
tiable paper  fOTvalueia  entirely  Independeat  of 
the  title  of  his  vendor. 

See  MUler  r.  Bice,  1  Burr.  4S3;  DuteAete 
County  Mut.  In*.  Co.  t.  Hatdyfieid,  78  N.  Y. 
22S;  Goodman  v.  Ha/rveg,  4  Ad.  A  EL  870; 
Arhoidn  v.  Anderton,  1  Q.  B.  498;  Goodman  v. 
SimondM,  61  U.  8.  20  How.  S13,  15  L.  ed.  U34; 
Oatew  V,  Firet  Nat.  Bank  of  Montgomery.  lOO 
C.  8.  239,  25  L.  ed.  680;  Murray  v.  Ijirdner, 
69  TT.  8.  2  Wall  110.  17  L.  ed.  SIW;  Chryler 
V.  Amoiii.  43  S.  Y.  309. 

Fiaeh.<''.,deliverad  the  opinion  of  the  court; 

Whether  the  draft  of  the  defendants  npoa 
their  foreign  correspondent  was  aolil  by  them 
to  the  plaintiffs,  who  were  named  as  the  payuea 
therein,  or  to  Harrison's  Bank,  which  garelbe 
order  for  the  exchangeand  promised  topuvfor 
it,  became  a  materitu  inquiry  upon  the  triiu  be- 
cause of  the  failure  to  pay  the  purchase  money. 
Very  much  was  possible  to  beaaid  fa  behalf  of 
either  ioference,  and  It  was  said.  Upon  the 
argument,  no  circumstance  or  suKestion  was 
oinitud  which couldaffectawavenng  balance; 
but  the  very  thoroughneas  of  the  discussion 
served  !«  strengthen  our  conviction  that  the 
question  was  one  of  fact,  aproblem  of  conflict- 
ing inferences,  properly  submitted  as  such,  and 
controlled  by  the  nuding  of  the  court.  That 
finding  eBlalilished  that  the  sale  was  to  Har- 
rlaon'a  Bank,  and  that  the  credit,  if  any,  was 
given  to  that  flrm,  although  the  draft,  by 
their  direction,  was  made  to  the  order  of  the 
plaintiffs,  for  whom  the  Harrisons  bought  it 
and  (o  whom  they  sold  It.  Some  question  la 
made  over  the  evidence  leading  to  that  reault, 
and  about  the  lllle  of  Harrison's  Bsnk  lo  the 
exchange,  assumint;  that  firm  to  have  been  the 
vendees.  Proof  was  offered,  and  recelveil  un- 
der objection,  of  an  alleged  custom  of  dealers 
In  foreign  exchauKe  to  sell  only  upon  a  cash 
payment,  and  deliver  the  drafts  conditionally 
upon  an  expected  remittance  of  the  price,  the 
purpose  beingto  justify  theact  of  Ihe  defend- 
anta  in  stopping  payment  when  the  vendeea 
failed  to  remit  la  accordaoce  with  (heir  prom- 
ise. The  court  was  aaked  lo  And  the  existence 
of  such  a  custom  and  refused,  and  thedefend- 
anta  took  an  exception.  So  far  aa  any  cus- 
tom, wa9  proved  it  was  immaterial.  Borne  of 
the  evidence  indicated  a  usa^  in  the  City  of 
New  York  among  sellers  of  foreiKn  exchange 
of  delivering  the  drafts  before  the  next  sailing 
day  of  the  ateamer,  and  expecting  payment  on 
that  day;  but  so  far  from  such  custom  making 
the  delivery  conditional  until  payment  the  evi- 
dence indicates  the  contrary.  It  shows  a.  habit 
of  eiactingthe  cash,  except  where  the  standing 
of  the  purchaser  made  a  credit  until  the  sailinjr 
day  prudetit  and  safe;  and  no  single  instance 
of  stopping  payment  of  the  delivered  drafts 
was  shown.  What  there  was  of  the  usage 
seems  quite  inapplicable  to  tales  outof  the  city, 
and  to  country  banks,  or  Inland  dealers,  and 
was  not  auch  aa  to  raise  a  presumption  of 
knowledge  on  the  part  of  Mayer  ft  Co.  In  all 
their  dealing,  nothing  had  ever  occurred  lend- 


thelr  dealing,  nothing  had  ever  occurred  li 
ing  to  bilDg  home  to  them  knowledge  of  a  lu 
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whicb  teems  to  faave  b«en  local  In  lis  character. 
But  beyond  Ibat,  Uw  plaiotlffs  have  been  found 
to  be  purchasen  for  value,  and  In  good  faith. 
from  HartisoD's  Bank  of  the  drafts  in  coctio- 
veraj,  and  if  that  be  true  llie  equiiies  between 
the  original  parties  are  cut  off  Bod  become  Im- 
tnsierial,  acd  so  tha  correctness  or  error  of  that 
finding  has  been  the  priuisipal  subject  of  in- 
qu^  upon  this  appeal. 

The  rKspondentB  rely  upoo  two  propositions 
ivblcb  have  tliuB  far  prevailed:  Ant,  that  the 
actual  payment  and  absolute  discharge  of  an 
antecedent  debt  Is  »  valuable  consideration  for 
the  transfer  of  commercial  paper,  and  cuts  off 

Erior  equitiea;  and,  leeond,  that  tbe  acceptance 
y  a  bank  of  deposit  of  tjie  check  of  a  depoa- 
ttorovcr  its  counter  actually  cancels  and  dis- 
cbargeathedepoidt  to  the  amount  of  the  check. 
I  have  no  doubt  as  to  the  souDdoess  of  the  flrat 
propcnttion.  It  was  explicitly  conceded  in  Bar/ 
T.  Oaddington,  5  Johns.  Ch.  67,  1  N.  Y.  Ch.  L 
ed.  1006,  aRlnned,  20  Jobos.  037,  which  oris;- 
loated  the  difference  between  the  courts  of  this 
State  anil  tbe  conciirriDg  views  of  the  federal 
courts  and  those  of  EDgtaod.  While  it  was  Id 
Ihac  case  ruled  that  the  tranifer  of  negotiable 
paper  as  oollaleral  security  merely  for  an  an- 
Ici^ent  debt  did  not  make  the  creditor  a  hold- 
er for  value  witbla  the  rule  cutting  o9  prior 
eqoilies,  ilwaa  yet  asserted  that  such  result 
followed  where,  among  other  things,  some  ex- 
isting debt  was  satiefied  thereby.  And  that,  I 
Ibink,  was  a  natorai  and  lo^cal  conclusion 
from  the  reasoning  upon  which  the  decision 
lested.  Tbe  argument  was  that  tbe  bolder  of 
the  paper  merely  as  collateral  lost  notbiog  by 
lis  failure,  aioce  his  debt  all  the  time  remained, 
his  original  position  was  uuclianged  and  he 
had  Pimply  failed  to  get  an  added  security, 
bimself  pHrting  with  nothing.  It  is  apparent 
that  the  resaoalng  fslls  whenever,  as  a  result  of 
Uie  Dew  contract,  tbe  original  debt  has  been 
actually  eztiagutslied,  when  the  paper  received 
has  been  both  transferred  and  accepted  as  pay- 
ment, aod  the  d^bl  haa  been  discharged  wiibin 
and  by  force  of  the  acts  and  concurring  inten- 
tion of  both  parties.  A.od  so  we  have  steadily 
decided.  SanktffSt.  Alhaiu  v.  Oiltila-nd,  28 
Wend.  811;  Kmnps  v.  Z«,  13  N.  Y.KJX.PkO- 
brick  V.  DalMt,  2  Jones  ft  B.  8B9;  GiMld  v. 
AffM,  B  Duer,  260;  Brmcn  v.  Learitt,  81  N.  T. 
118;  Phxnit  Int.  Co.  v.  Churdh,  81  N.  T.  218; 
Button  V.  Rathbont,  118  N.  Y.  666. 

These  cases,  and  many  more  like  them,  bow- 
ever  differing  in  their  facts,  and  allhougbthe 
earlier  onea  Gave  been  more  or  less  criticised. 
jet  agree,  as  I  read  them,  in  the  doctrine  that, 
where  tbe  pre-existing  debt  Is  actually  and  ab- 
•olulely  extinguished  in  consideration  of  the 
negotiable  paper  transferred,  tbe  transferee  is 
protected  against  prior  equities.  In  asserting 
that  as  the  result  of  tbe  decisions  In  this  State 
and  elsewhere,  the  federal  court,  in  Brooklyn 
City  dbN.R  Go.  v,  Nationia  Bank  qf  the  R«- 
puUie,  103  n.  S.  81  [36  L.  ed.  67],  and  Mr. 
Daniel,  in  his  text-book  on  Negntiable  lostru- 
mei.la,  ei^  881.682,  are  fully  and  fairly  sup- 
ported by  the  line  of  adliitlged  cases. 

But  tbeieal  and  more  difficult  proposition  sec- 
ondly assejled  bv  the  respondents  springs  tip 
at  this  point,  anil  regulres  us  to  consider  when 
the  antecedent  debt  la  absolutely  extinguished, 
aiMl  what  proof  sufficiently  establishes  that 
SL.R.A. 


depart,  but  wbicb  bave  been  very  diflerenl- 
._  construed  by  the  respective  counsel.  The 
respondents  rely  upon  Pratt  v.  ^oou,  *  N.  Y. 
468,  followed  m  Comm«reial  BanJtT.  Union 
Bank,  11  N.  Y.  20S,  and  a  line  of  sulnequent 
cases  which  more  or  less  have  been  controlled 
by  it.  That  case  declared  that  the  acceptance 
by  a  creditor  from  his  debtor  of  a  new  security 

obligation  for  an  old  debt,  and  the  accept 

c«  by  a  bank  of  a  check  drawn  upon  Itself 
payment  of  a  note,  were  entirely  different 

insactions;  that  the  former  is  the  mere  sub- 
stitution of  one  executory  agreement  or  obliga- 
tion for  another,  and  tbere  is  no  extinguish' 
of  the  precedent  debt  unless  there  is  an 
express  s^eement  to  accept  the  new  obligation 
or  security  as  a  satisfaction  of  the  old;  but  that 
when  the  bank  upon  which  a  check  is  drawn 
accepts  it  upon  ils  own  debt  the  same  act  of 
acceptance  [Mys  the  check  to  tbe  payee  and  tbe 
debt  to  tbe  bank,  and  the  traosaction  Is  the 
same  in  effect  as  if  the  money  was  first  paid  to 
the  payee  of  the  check  and  instantly  repaid  to 
tbe  bank  In  exchange  for  tbe  paper  bought. 
This  view  of  the  transaction  neceaaarlly  im- 
plies that  what  is  done  between  Uie  parties 
Bufflcientty  proves  a  payment  and  extlnguisb- 
ment  of  the  bank's  debt,  without  any  added 
evidence  of  au  express  agreement  to  that  effect, 
or  any  further  or  other  act.  We  must  not  fail 
to  omerve  that  other  and  additional  ctrcum- 
stances  l>earing  upon  the  intent  of  the  paniea 
may  change  the  inference;  but  the  case  cited 
decides  cliat,  where  tbe  bank  accepts  iia  cus- 
tomer's check  for  a  note  due  to  it,  and  charges 
the  check  to  the  proper  account,  and  tarns  ft 
into  a  voucher  by  cancellation,  the  debt  is  ex- 
tinguished on  botlt  sides.  It  is  argued  at  very 
considerable  length  that  the  check  accepted  by 
the  bank  in  the  case  cited  was  that  of  a  third 
person,  and  not  the  check  of  the  maker  of  the 
note,  and  that  the  same  thing  is  true  of  all  tba 
coses  relied  upon  by  the  respondents.  That  is 
true  to  some  extent  and  in  some  qualified 
sense.  In  the  case  cited,  tbe  check  offered  and 
accepted  was  tbe  check  of  Bcudder.  wbo  waa 
first  indorser  upon  the  note,  and  contingently 
liable  tbereon,  and  who  evidently  drew  h(s 
check  to  discbarge  that  liability.  WbiJb  tbe 
check  was  tendered  by  Foote,  the  msker,  it  was 
nevertheless  that  of  one  of  the  parties  to  the 
note,  and  tendered  and  accepted  in  payment 
thereof. 

In  Toungi  v.  Lee,  IS  N.  Y.  C63,  the  creditor 
surrendered  an  old  notenot  yet  due  in  exchange 
for  a  new  note  with  an  indoner,  and  was  held 
to  be  a  holder  for  value  because  the  debt  was 
extinguished.  Many  of  the  cases  to  the  aame 
purport  were  reviewed  In  Pluenta  Int.  Co.  v. 
CItuTch,  81  N.  Y.  218,  and  it  was  there  Inti- 
mated that  the  common  understanding  and 
usage  attending  tbe  dealing  with  banks  might 
well  affect  the  inference  to  be  drawn.  I  do 
not  find  that  the  doctrine  of  Pratt  v.  Foota  has 
ever  bfen  questioned  or  overruled.  The  pay- 
ment in  that  case  was  held  to  be  absolute,  aod 
not  conditional.  The  check  was  tendered  In 
payment  of  the  noie.  and  accepted  as  such,  and 
the  transaction  in  that  manner  closed.    So  hen, 


Stats  of  ORiaoii  v,  Taklkr, 


the  cbecl  wm  tendered  la  pafment  for  the 
draft  purchased,  and  accepted  and  c»nc«led  at 
pajmnit  Tben  can  be  no  doubt  that  aucb 
wa*  the  concniTlnE  Intention  of  both  partieato 
the  contract  wbicb  they  executed,  and  the  In- 1 
ference  would  hardly  be  more  certain  It  the  in- 
tention had  been  framed  In  words,  and  taken 
the  ahnpe  of  an  expresa  arreement  I  have  be- 
come conrioced  that  the  form  of  the  transac- 
tion should  not  control  and  moditj  Its  sub- 
stance. If  the  HarrfeoDB,  on  presentation  of 
tbe  clieck,  had  paid  tbe  mosej.  and  the  credi- 
tor bad  iDstantl;  paid  It  back  In  exchange  for 
tbe  dnift  purchased,  there  would  hsTe  been  no 
quesUon  about  tbe  right  of  tbe  purchaser.- 
Howcanwelnslst  that  tbe  right  Is  modified  be- 
cause the  formal  delivery  and  return  of  the 
money  was  omitted,  the  substantial  resolt  re- 
maining the  tameT  I  have  examined  the 
numerous  sutborities  dted,  but  question  the 
wisdom  of  dwelling  upon  them,  since  they 
TBiy  in  DiaDv  respects  from  tbe  precise  facts 
before  us.  I  prefer  to  hold  upon  the  authority 
of  Pratt  T.  Foate.  strenzlhened,  as  I  think  It  Is, 
by  the  suggeatioos  of  PAfsnw  Jns.  Oo.y.Chureh, 
that  where  tbe  depositor  in  a  t>ank,  having  tuf- 
ficient  fund*  standing  to  bis  credit,  tenders  his 
check  to  that  iMnk  hi  payment  tor  negotiable 
paper  which  It  has  for  sale,  and  tbe  Mnk  ac- 
cepts the  check,  and  charges  it  against  tbe  de- 
pwdt,  and  flies  tbe  check  as  Its  voucher,  and 
delivers  over  the  paper  puTcbaaed,  the  holder 
of  that  paper  is  a  holder  for  value,  because  tbe 
Antecedent  debt  is  pro  tanto  actually  and  In  fact 
extinguished.  Tbe  facts  of  tbe  transaction 
show  that  to  have  been  tbe  concurring  Inten- 
tion, to  exhibit  B  contract  executed  and  com- 
pleted, and  left  in  no  respect  executory  or  con- 
ditional; and,  wbile  the  check  may  be  regarded 
u  a  request  to  charge  in  aocount,it  iaarequest 
to  a  bank  of  deposit  which  operates  upon  tbe 
amount  of  tbe  deposit,  and  effects  the  actual 
payment  inteitded  on  botbsidea.  Theposiltoo 
of  the  depositor  is  materially  changed  by  tbe 
transactloo.  Betnre  his  purchase  he  bad  its 
amount  on  deposit,  payatue  to  him  on  demand, 


but  after  bis  purchase  no  snch  deposit  r^ 
malned  subject  to  bis  cbech  or  psyable  to  him 
at  all.  If  he  bad  held  the  bank's  note  for  the 
deposit,  and  surrendered  that  in  exchange  for 
tbe  paper  bought,  it  is  conceded  tbst  be  would 
have  been  a  purchaser  for  value.  Buttbenoto 
itself  would  be  only  a  voucher,  or  evidence  of 
the  debt.  And  why  should  afnirreoderof  that 
voucher  have  greater  eSect  than  delivery  of 
tbe  checbl  Because  Che  depositoT  has  no  note, 
but,  as  is  tbe  customary  method,  allows  tbe 
hank  to  keep  txilh  sides  of  the  account,  and  so 
has  no  voucher  to  surrender,  must  we  give  no 
force  to  the  delivery  of  the  check  and  Its  sc- 
ceptance  by  the  Irank  wbich  equally  cancels  so 
mucb  of  tbe  deposit,  and  equally  serves  aa  the 
bank's  voucher  for  the  paymenlT  We  cannot 
say  that  the  depositor  has  parted  with  nothing 
in  consideration  of  the  paper  received,  when. 
Id  the  customary  mode  of  dealing  wlib  banks, 
be  has  drawn  out  bis  deposit  and  appropriated 
It  (o  his  new  purchase;  for  wbat  he  has  for  a 
voucher,  or  evidence  of  the  bank's  debt  to 
him.  Is  simply  the  bank's  credit  on  ita  books, 
and  when,  by  bis  own  act,  he  destroys  and  can- 
cels that  CTedit,  he  parts  with  tbe  voucher  be 
had  as  etfeclively  u  If,  holding  tbe  bank'a 
Dote,  be  had  parted  with  that.  In  view  of  tbe 
customary  methods  wbich  obtain  between 
banks  and  tbeir  depositors,  the  Inference  of 
nctual  paymenlaud  extinguish  men  I  of  tbedebt 
where  the  check  is  accepted,  charged  In  ac- 
count, canceled  upon  tbe  flie  iron,  and  filed  aa 
a  voncber,  it  proper  to  be  drawn.  It  seems  to 
be  not  even  essential  to  be  able  to  say  that  tbe 
debt  extinguished  could  not  be  revived  under 
any  form  of  remedy.  Phanix  Itu.  Co.  v. 
C\ure!i,  tupra. 
The  question  of  eood  faltb  on  tbe  part  of 

elalntiffswasone  of  fact,  which  has  been  found 
I  their  favor.     It  is  our  duly,  therefore,  to 
sustain  tbe  decision  of  tbe  courts  IhIow. 
Ikt  judgment  t/umld  be  a^Tinid,  with  eottt. 


OREQON  SCPREHB  COUBT. 

STATE  OP  OREGON,  Setp*- 

t. 

U.  TAMLER  tt  Enl. 


*1.  In  aa  ImUotmont  tor  •AlllBg'  tplrltn- 
ooa  liquor  without  a  Uoense,  under  tbe  Act  ol 
■Head  notes  t^  taAx,  J. 


188B,  ft  Is  not  ni 

ment  that  aucb  sale  Old  not  talce  puoe  wltuio  an 
Inoorporated  town  or  oltv. 
2,  A  motton  ■thing  tba  conrt  to  direct 
Mn  aeqnlttal  <o  a  orliolnal  case  on  «oooiin(  of 
the  fsiluie  ol  proof  on  the  part  of  tbs  State, 
nuleas  snob  failure  Is  a  total  one,  must  ipecltj 

aroveoiber  W.  1M(U 


Ho^i^indMnu 


lO  exception  In  tbe  enaottng  □lauie.^f.  a., 
all  parts  of  tl>e  statute  dellnlns  the  offense.— the 
IndloCment  mutt  In  BenerBl  neaatlve  the  aioeptlon. 
People  v.  rairbanki  (Utah)  July  U,  ISBO;  People  v. 
PBiman  (Utah)  July  12,  UUO: 

Wbem  a  atatute  deolaraa  an  aot  done,  tn  tbe  al>- 
seooB  of  oertaln  drounutanoes,  to  be  a  orime.  an 


9L.R.A. 


But  tt  the  azoenttoia  are  oontatned  In  aeparats 
olausn  of  the  atatnta  they  mar  be  omitted  In  tua 
indletment;  and  tbe  defeodaat  must  sbow  that  hit 
oauw  oomea  wltbtti  tbem  to  avail  hlniaelf  of  tbe 
beneHt.    Colted  State*  v.  Neiwin,  t*  Fed.  Kep.  2Ua. 

If  a  penal  statute  oontatoi  an  aioeptlon  which  la 
Imbedded  In  tbe  very  clause  by  vhlah  the  off  erne  U 
deaoribed.  a  pleadlOB  dealRnsi]  to  ebarire  tbe  offeuae 


Blatement  bj  B«aA,  J!.* 

The  defendanu  were  jointly  Indtcted,  tried 
Uid  coDTicled  of  tbecrlme  of  selling  Bpiniuoiu 
Hqnora  witboul  first  having  obtained  a  licenN 
tbmfor,  M  proviiled  in  Ibe  Act  o!  1889.  The 
cbarfting  pari  of  the  indictmeDt  Is  aa  follows: 
"M.  TatDler  aad  Josepb  Petty  sra  accused  bj 
the  graod  Jury  of  the  County  o(  Mulmomab. 
Slate  of  Oregon,  by  tbUIadlcimeotof  Lbecrime 
of  selling  splrltuoua  liquors  in  this  SUtlelDlese 
quanlitii^  tbun  one  gallon,  niLboul  having  first 
obtained  a  license  from  the  County  Court  of 
the  County  of  Hultnotnah  for  that  purpose, 
commiiied  as  follonr.  That  said  H.  Tamler 
and  JoeepbPelty.on  tbeSthdayofJuly,  A.D. 
1689,  in  the  County  of  Hultnomab  and  Btate 
of  Oregon,  did  unlawfully  and  willfully  sell 
■pirituous  Mt^uors  in  this  State,  namely,  wbisky. 
In  lea  quaaiities  than  one  gallon,  to  wit,  about 
one  gill  of  whisky,  to  one  TlmoUiy  Mallov  for 
IcD  cents,  the  aaid  M,  Tamler  and  Joseph  t'elty 
not  having  first  tben  and  there  obtained  a  li- 
oenae  from  tbe  County  Court  of  Multnomab 
County  for  that  purpnae,  namely,  for  tbs  pur- 


Meitr*.  Bomrm  *  B«»eh  and  Ed.  H«n- 
danhfcll  for  appcUaota. 

Mr.  T.  A.  St«T«ns,  DM.  AUg.,  for  tfa« 
Btate. 

BruuiT,  delivered  tbe  opinion  of  tbecourt: 
The  bill  of  exceptions  In  this  case  contains 
«everal  as!<lgnmenCs  of  error,  but,  upon  tbe  ar- 
gument, they  were  all  abandoned  by  counsel 


of  the  court  to  sustain  defendanta' motion  fora 
judgment  In  favor  of  tbe  defendants  on  Um 
ground  of  Ibe  Insufficiency  of  tbe  evidence  to 
Justify  a  verdict  made  at  Ibe  cloae  of  lh«  teatt- 
mony  of  the  State.  The  appellants  contend 
that  the  indictment  is  insufficient,  in  that  It 
does  not  allege  that  the  sale  therein  charged 
was  not  made  within  an  Incorporated  town  or 
city.  The  contention  ia  that,  as  section  II  of 
the  Act  of  1889  provldea  that  "uothiog  in  thii 
Act  shall  be  so  construed  aa  to  apply  in  any 
manner  1«  incorporated  towns  andcitfes  of  Ibis 
Btaie,"  it  is  necessary  that  the  Indictment 
should  negative  tbis  section.  Thegeueral  rule 
on  thia  subject  Is  that  wbere  the  exception  or 
proviso  ia  slated  In  tbe  enacting  clause  it  ia 
necessary  to  negative  them  In  order  that  the 
description  of  the  oflense  may  In  all  respecU 
corresiMod  with  tbe  Siaiule,  but  wbere  such 
excepuoD  or  proviso  is  contained  in  another  or 
Bubeequent  section  of  tbe  Statute  it  is  a  nutter 
of  deKnse;  and  need  not  be  negatived  in  tbe 
indictment.  1  Bishop,  Crim.  Proc  gg  881, 
688:  mill  V.  Km7>edy,  1  Bail.  L.  17. 

While  tbls  seems  to  be  the  general  rule, 
there  is  much  diversity  of  Judicial  utterances, 
as  to  tbe  proper  application,  and  to  attempt  to 
reconcile  tbe  authorities  would  be  a  useless,  if 
not  bopeless,  task.  When  tbe  exceptions  or 
provisos  are  a  material  part  of  tbe  description 
of  the  offense.  It  is  necessary  to  negative  them 
in  the  indictment.  The  indictment  must  con- 
tain such  averments  as  show  afflrmstively  an 
oSense:  and,  wbere  tbe  eiceptfona  or  provisos 
ate  a  material  part  of  tbe  description  of  the 
offense,  the  Indictment  must  aver  that  tbe  act 
charged  does  not  come  witbin  tbe  exception  or 
proviso.  The  exceptions  should  t)e  negatived 
only  when  tbey  are  descriptive  of  tbe  offense, 
or  a  necessary  ingredient  of  ita  definition;  but, 
when  they  afford  matter  of  excuse  merely, 
tbeyar        • -.  .     --    .    «  ..    ..  .. 


ra  of  defense,  and  therefore  neea 


Wbere  tbe  eiceiition  Is  so  Inoorporeted  wItJi  the 
languii^  deflntng  ttie  oSense  that  the  ottenaa  can- 
not l)e  accurately  described  If  the  eioepUoD  <a 
omitted,  an  IndlatiDent  fouadcd  upoo  tbe  etatute 
must  allege  enoug-h  to  sbow  that  the  aociued  la  not 
withtn  the  eio«ptlon.  troltad  SCatea  v.  Oook,  U  U. 
8.  IT  WalL  isa,  21  .L.  ed.  S38. 

Where  tbe  exception  Is  not  Inoorporated  with  the 
olauae  deflnlng  tba  offense,  or  oonnected  with  it  br 
words  of  nFerenee,  as  it  Is  not  ■  oonatltuent  part 
of  tbe  offense  lets  a  matter  of  defense,  and  mustlw 
pleaded  or  given  m  evldenoa  by  the  aoouaeil.    UM. 


In  a  warrant,  under  N.  0.  Code,  I  JSm.  for  falUnff 
to  do  servloe  on  a  public  road.  It  Is  neoeesarr  to 
Degatlve  tbe  parmenCof  (1  by  tbe  defendant  In  the 
dlscbargre  of  his  liability  to  do  aervloe  on  the  day 
■peclHed  In  tbe  notice,  aa  theeioeptlve  ptovldon  Is 
In,  And  a  part  of,  the  daoae  of  the  Statate  creatlns 
the  offense.    Btata  v.  Pool.  lOS  N.  a  aa& 

Where  ttie  ipdlotmenC  oharKes  the  bUae  pretense 
to  be  that  a  oertoln  bank  waa  solvent  and  able  to 
pay  ltd  debia,  an  allegation  In  the  Indlotmcnt  that 
the  bank  was  not  solvent  and  able  to  pay  Its  debts 
Is  a  sufficient  nesatlve  of  tbe  pretended  faota. 
Com.  V.  WaUwa,  ■  Oent.  ttop.  BD,  114  Fa.  UC 


An  Indictment,  under  E  Utah  Oomp.  I«we  IMS, 
I  4488.  p.  C8S.  providing  that  every  person  who,  with 
Intent  to  do  ttodily  harm,  and  without  Juatosuee  or 
excuse,  or  when  no  ooniiderable  pieoauUon  ap- 
pears, or  when  tbe  olroamataDces  show  an  alMUi- 
doned  and  malignant  beart,  commjta  an  assault.  Is 
punishable,  etc,— must  negative  the  ezMenoe  of 
just  cause  or  excuse.  People  V.  mrbsnks  (Clah} 
July  12.  IBM;  People  v.Pvman  (OhUU  July  It  IBML 

An  tndlctmenl  tor  embenlement,  under  tbe  Stat- 
ute eiceptiuR  pareons  onder  Hie  age  of  sizteen 
yeats  from  Its  provlalona,  aufflolently  neaatlvei  the 
Idea  that  defendant  la  under  slztsen  yean  of  age 
by  an  averment  that  she  was  not  within  the  age  <tf 
eighteen  yean;  as  the  greater  Inoludea  the  le^ 
Bute  v.  Wilson,  itn  N.  a  130. 

W7i«n  indMment  need  ti 

Aa  a  rule,  an  eiceptlan  In  a 
tain  particulars  are  withdrawn  from  the  operatloa 
of  Ita  enacting  clause  dcAnliut  a  crime,  concerning 


tlon  of  Buob  oiime,  whether  plaoed  i 


oent  charging  apmsonwlUif  lie  vlotatloDof  sach 
latute  need  not  negatlre  suoh  exoeptJon.   Nehon 
'.  United  Blaua.  BO  Fed.  Rep.  lU. 
An  Indictment  for  perjury  la  not  OefeotlTe  m 
ailing  to  negaUve  In  ezpreas  tenna  the  truth  of 


D,„i,z,dr,  Google 


State  or  OKr.aoN  ?.  TAv.r.tcit. 


vot  be  negatlred  in  the  IndlctmeDt.  Tbe  of- 
feoae  dfOried  tn  tbe  Act  of  1689  b  that  of  sell- 
fnf;  Bpiiituoiu,  vinous  or  malt  liquors  in  cer- 
taio  prescribed  qoantfUet,  niihout  fint  having 
obtHioed  a  llceaae  !□  tbe  manaer  prescribed  by 
law.  Tbe  proviaion  of  section  11  in  oo  part 
■whatever  of  the  description  of  the  offense,  nor 
«  neceasary  ingredient  of  Its  dcfioitioD,  but  is 
cimply  a  llmiralion  In  the  application  of  tbe 
provisions  of  (he  Act.  The  description  of  the 
offense  of  selling  liquor  without  a  license  is  full 
Knd  complete  without  reference  to  the  provis- 
ions of  this  section;  and,  aiace  it  forma  no 
part  of  the  definition  thereof,  it  Is  mere  mstter 
of  excuse  ordefensa,  and  need  not  be  negatived 
In  the  indictment. 

As  to  the  remaintnff  point  ur)red  by  counsel 
for  appellants,  we  are  of  tbe  opinion  that  the 
recoiil  before  tu  doea  not  property  present  the 
Hinie  for  out  consideralion.  The  record  dia- 
4Jo»rs  tbe  fact  that,  after  tbe  State  had  rested, 
"counsel  fur  defendants  moved  tbe  court  for  a 
Judgment  in  favor  of  the  detendanla  on  the 
around  of  tbe  inaufflciencj  of  tbe  evidence  to 
JuBlify  the  verdict,"  This  motion  being  over- 
ruled, ao  exceplioD  was  duly  taken,  and  thia 
ruling  is  now  assigned  as  error.  This  motion 
no  doubt  was  intended  to  follow  tbe  practice 
provided  in  civil  cases  where  the  plaintiff  falls 
to  prove  a  case  BulSdent  to  be  submitted  to  a 
jury,  but  we  have  already  held  in  SiaUv.  Jona, 
IS  Or.  256,  that  such  practice  ia  not  applicable 
4o  criminal  cases;  but  the  proper  practice  is  to 
uk  (he  court  to  direct  an  acquittal.  But, 
treating  this  aa  a  motion  to  direct  an  acquittal 
«f  tbe  defendants,  we  still  think  It  is  insuSlcient 
to.ralse  the  question  argued  by  counsel  In  this 
court.  As  ttiis  la  an  appellate  tribunal,  consti- 
tuted to  revise  and  correct  the  errors  committed 
by  the  trial  court,  it  is  only  nben  that  court 
has  acted,  and  the  act  la  claimed  to  be  error, 
•0:1  disclosed  by  the  record,  that  such  error 
becomes  tbe  subject  of  our  power  and  duties. 
Tbe  mption  in  tliis  case  la  a  general  one.  and 
only  cbslleages  the  general  aufflclency  of  the 

tbe  tcflilmony  where  It  chHrgia  parCioularly,  sp^ 
«lflcallf  and  In  delail,  that  what  defendant  so  testl' 
fled  to  SI  true  was  DOt  done  as  she  said.  Slate  v. 
UuTDhy,  101  N.  0.  OBT. 

Ad  IndictiDpnt  alleRfiiB  every  element  of  the 
«lIenBe  need  not  DegBtlre  a  defense  whioh  k  based 
<xa  a  separmte  statutory  ptOTlakiQ  and  la  not  wltbla 
•Dy  exoeptioQ  or  proviso  of  the  atatute  deflnlns 
tte  offense.    Fahey  v.  State,  87  Tez.  App.  Ul> 

TluA  not  ncgatfiw  maSlum  of  iefaiaa. 

An  Indictment  need  not  nefistlve  taola  whloh  are 
matten  at  delenaa.    People  v.  Weet,  UHun,  1S£. 

Tbac  a  sale  oi  liquor  In  a  prohibited  diatrlot  was 
upon  prescrlptioii  of  a  physlcliui  Is  a  matter  of 
-deferue.eioiuslvely  within  defendant's  lniowledxe> 
•Dd  therefore  need  not  lie  negatived  In  the  Indlut- 
fneot    atHle  v.  Kmery,  M  N.  C.  TBB. 

Wbere  tbe  purpose  of  a  atatute  la  not  to  Impose 
Ibe  sismp  of  erlmlnalltj'  on  an  entire  otasa  of 
Mitloos,  but  upon  only  luch  actions  of  that  elan  as 
are  committed  by  partloular  persona  or  In  a  par- 
tloular  way.  It  la  not  neoeasary  In  the  Indictment  to 
Degratlve  the  ezcuaatoir  oases  excepted,  whether 
they  be  or  be  not  given  In  the  same  clause  with 
Ihat  prohiblUng  tbe  reoeial  oRenae.  People  v. 
Fairbanks  lUUhi  July  U,  USOi  People  v.  Parman 
<Dt«h)  July  u,  laap. 

'for  MlUwr  tiQuor  to  b«  oaed  m  a 
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evidence;  tbat  is.  says,  in  effect,  there  Is  a  total 
failure  of  evidence  upon  a  motion  of  tlibklnd. 
Tbe  only  question  raised  is  whether  there  W 
any  evidence  tending  to  prove  the  crime 
chared,  not  whether  the  evidence  falls  in  soma 
particular  mattera.  In  a  motion  asking  tbe 
court  to  direct  an  acquittal,  wbere  it  ia  claimed 
tbat  tbe  evidence  la  insufficient  to  prove  tbe 
crime  charged.  It  ought  to  specify  the  particu- 
lars in  which  It  is  claimed  tbe  evidence  ia  In- 
sufficient, unless  there  is  a  total  failure  of 
proof,  otherwise  tbe  attention  of  the  trial  court 
will  be  directed  to  the  evidence  as  a  whole, — 
that  Is,  whether  there  is  anv  evidence  upon 
which  a  verdict  may  be  founded,— and  wbollv 
omit  to  consider  the  particular  mnllerin  wbicn 
the  alleged  insufficiency  consists,  and  which  Is 
relied  upon  1q  this  court,  and  perhaps  subse- 
quent research  may  have  suggested. 

It  Is  true,  unless  there  is  some  evidence  upon 
which  B  Jury  can  found  a  verdict  for  the  party 
producing  It,  such  verdict  ought  not  to  stand, 
nor  will  it,  under  a  motion  of  this  kind,  when 
tbe  evidence  considered  aa  a  ivbole  reveals  a 
total  failure  of  proof,  or  want  of  anv  evidencs 
upon  which  to  found  a  verdict.  But  wber« 
there  is  some  evidence  tending  In  a  general  way 
to  prove  tbe  offense  charged,  but  Its  alleged  in- 
Bufflcieocy  lies  in  some  pardcular  matlPT  or 
specific  olijcclion  which  requires  to  be  desig- 
nated or  specified  to  make  apparent  in  what 
pnrticular  that  inaufficiency  consiels,  and  to  at- 
tract the  atteution  of  the  court  to  ll,  it  ought, 
as  a  general  rule  at  least,  to  be  specified  in  tbe 
motion  of  nonsuit,  to  be  entitled  lo  considera- 
tion in  this  court.  Tbe  evidence  In  this  case 
tends  to  show  tbat  three  and  one-half  milea 
fram  Portland,  on  the  MacAdam  road,  there  ia 
a  place  known  aa  tbe  "Blue  House;"  that  it  U 
fitted  up  as  a  saloon,  with  bar  and  other  fix- 
tures, with  glasses  and  bottles  on  tbe  shelves; 
that  It  Is  known  as  a  "saloon;"  that  defendant 
Petty  usually  had  charee  of  tbe  place  In  tbe 
forenoon,  and  sometimes  defendant  Tamler  in 
the  afternoon,  and  the  general  reputation  was 

bevetage,  authority  to  sell  for  other  purposes  need 
not  be  negatived.  Btate  v.  Duki^d.  8  New  Eng. 
Bep.  LIT,  IE  R.  L  U2. 

An  Indictment  tor  keeping  fermented  aider  need 
not  negative  an  Intention  to  sell  out  of  the  Hiale> 
State  V.  Perkins,  1  New  Eng.  Bep.  l.n  N.  H.  008. 


I  In  dlatluDt  clauses,  It  Is  not  necessary  tn  seata, 
1  Indictment  thereunder,  tbat  tbe  defendant 
does  not  oome  within  the  eicaptlona,  or  to  negmlre 
the  provisos  contained  therein,  titute  r,  Turnec, 
■»  N,  C.  BM. 
An  Information  for  taking  or  catahlnK  flsh  be- 
■reen  tbe  dates  prohibited  by  Vt  StKt.  1884.  No.  18, 
1 B  pond  In  whloh,  by  No.  iU  ot  tho  same  siatules, 
oatchlng  with  hook  and  line  Is  permitted,  need  not 
negative  the  taking  of  tlie  tlah  In  that  way.  Beat* 
V.  Smith,  81  VL  316. 

Indictment  under  Aot  18m.  chap.  BtS,  I  It,  for 
selling  wloe,  beer,  eto.,  vltbout  Dcenae  as  ton- 
keeper,  need  not  negative  the  ejioeptlon  In  the 
subsequent  Act  of  Itm,  chap.  Sfie.  permitllug  lloeiiae 
lorsaleof  t>eertopersonsotheriiiunlnnkoepsm.  It 
la  a  matter  of  defentie  Co  show  that  oefenrlant  bad 
a  license  to  sell  splrlUioua  liquon  under  Aol  IIW, 
or  to  sell  beer  under  Act  IMS.  Jeffenua  v,  Paop% 
1  OiDt.  Bep.  nSk  101  N.  T.  IB. 


Sic 


of  Jul;,  18S9,  deieDdant  Pettr  mM  to  one 
Malloj  a. drink  of  liquor,  whicn  the  witneM 
■uppoied  to  be  wbiskV,  and  that  Malloy  paid 
for  Ihe  ume;  tbat  lleit^e^  Petty  nor  Tamler 
b&d  a  license  to  Mil  iplriluous  liquors.  A  w[v 
neM  by  the  name  of  Timotb;  Slallor  <TU  called, 
and  testified  in  the  case,  and  wid  he  had  pur- 
cbased  liqunr  atdiSeTeutUroea,  and  about  July 
B,  1890,  in  the  saloon  claimed  to  beloag  to  de- 
fendant!, and  had  paid  for  the  saaie.  A  cur- 
lory  examination  of  tbls  lestimonf  would 
naturally  lead  a  court  to  think  tbere  was  Buffl- 
cient  evidence  to  1)6  aubmllled  to  a  Jury;  and 
while  there  nay  twafailure  In  some  particular, 
tinlessthe  particulnr  instance  in  wbicb  tbe  fail- 
ure occurs  is  poinled  out,  it  would  probablj 
escape  attention.  The  contention  of  counsel 
on  ihta  appeal  is  that  the  evidence  is  insnfflclent 
Id  tbis:  (1)  there  ItDosuOlcieDtevideDceof  the 
value  of  the  liquor  alleged  to  have  been  sold 
bj  defendants;  (S)  no  sufficient  evidence  that 
Uie  sale  was  made  to  Timothy  Malloy  named 
Id  tbe  iDdictment;  and  (3)  tbere  is  do  sufflcieDt 
evidence  that  the  liquor  sold  was  spirituous 
liquor,  as  alleged  in  tbe  indictment.  TKese 
objections  are  teclioical  in  tbeir  character,  and 
do  not  go  to  Ihe  general  sufSrlency  of  the  evi- 
dence, jr  counsel  for  defendants  relied  upon 
tbe  grounds  urged  here  for  aaking  the  court 
belon  to  direct  aa  acquittal  of  his  clieata,  be 
should  have  so  statra,  and  thereby  given  the 
court  BD  opportunity  to  have  passed  upon  them, 
and,  if  tbe  Tullcg  was  against  blm,  preserve 
the  aame  on  tbe  record,  so  we  could  bead  vised 
thereof.  It  is  very  possible  that  the  grounds 
Upon  which  the  appellant  now  contends  the 
motion  should  have  been  grsoted  might  have 
been  obviated  at  the  trial,  had  they  lieen  slated. 
We  are  not  advised  from  the  record  what  rea- 
■on,  If  aoy,  nas  asslinied  In  tbe  court  below, 
wby  tbis  motion  should  have  been  allowed.  Dor 
what  question  the  court  actually  did  decide. 
Ve  have  repeatedly  held  that  error  is  never 
pretumed,  but  roust  be  made  to  affirmatlvety 
appear;  and.  In  a  case  of  this  kind,  the  motion 
■bould  direct  the  attention  of  the  court  and  op- 
posite counsel  to  tbe  precise  point  made,  and 
the  grounds  thereof.  In  other  words,  as  was 
mid  by  Field,  /.,  in  Kiler  v.  Ki-nbai,  10  CaL 
2GT:     "Tbe  party  muet  lay  his  flnger  upon  tbe 

S'iDtof  his  oblectioQ."  To  tbe  same  effect, 
eOarrit}/  v.  Byington,  12  Cal.  429. 
"Ittsa  wholesome  rule."  says  Church,  Oh.  J.. 
In  Se/iile  v.  BrMiahtit,  80  K.  Y.  620."  that 
tbe  attention  of  Ihe  court  must  t«  called  to  the 
precise  point  intended,  otherwise  an  exception 
will  not  prevail." 
In  EdnanU  v.  Carr,  18  Qray,  288,  Shaw, 


court  by  an  exceptioD  whlcb  was  not  Id  some 
form  taken  at  Uie  trial,  especially  In  a  cise 
where  there  is  ground  to  believe  that  if  it  bnd 
been  brought  to  the  attention  of  the  judse  and 
adverse  counsel  it  migbt  have  been  avoided  by 
an  amend  ment,  or  b^  a  more  epeclflc  dfrection 
by  the  Judge  sustaJnmg  or  overruling  It.     Tho 

Earty  objecting  would  have  the  full  benefit  of 
Isobjection  in  matters  of  law,  if  well  founded, 
either  by  a  ruling  In  his  favor  or  by  an  allow- 
ance of  the  exception,  and  the  rights  of  both 
parties  be  secure."  This  court,  in  the  esse  of 
Heameg  v.  Bnodoratt,  12  Or.  311,  bas  an- 
nounced substantially  the  same  rule.  These 
rules  have  their  foundation  in  a  due  regard  to 
tbe  fair  adminiatratioa  of  justice,  which  re- 
quires that,  when  an  error  is  supposed  to  hav*- 
been  committed,  there  should  be  an  opportu- 
nity to  correct  it  at  once  before  it  baa  had  anj 
consequences.  The  law  should  not  permit  a 
parly  to  made  a  general  motion,  i"~  "^ 


Jury,  avail  himself  of  an  objec- 
tion, which,  1(  It  had  been  stated,  migbt  liave- 
been  removed.  Tbis  works  no  injustice  to  a 
party,  for  if  there  be  merit  InhlsmolioD  or  ob- 
jection, he  baa  tbe  full  benefit  of  it,  and  If 
there  be  no  merit  be  certainty  ought  not  t» 
succeed.  In  tbe  midst  of  a  trial  at  nui  priut, 
the  Judge  is  necessarily  compelled  to  rule  upon 
macy  questions  of  law  without  the  opportunity 
for  deliberation  tbe  importance  of  tbe  quesiiona 
demand,  and  It  is  but  an  act  of  justice  to  him 
that  Buch  nilinire  be  not  reversed,  unless  bis 
mind  was  specifically  drawn  to  the  point  upon 
which  the  reversal  was  asked  and  acted  upon 
as  deliberately  as  time  and  circumstances  would 
admit.  In  tbis  case,  bow  can  we  say  that  die 
court  below  committed  an  error  io  overruling 
the  motion,  unless  we  knew  upon  what  grounds 
he  was  asked  to  allow  it?  Ills  attention  was 
not  called  to  Ihe  points  upou  whlcb  we  are 
asked  to  reverse  the  Judgment,  nor  was  ilitre 
any  suggestion  as  to  what  counsel  would  bnve 
him  hold.  Had  Ihe  court  below  been  asked  to 
sustain  this  motion  upon  tbe  grounds  arcucd 
before  us,  we  cannot  say  how  it  would  have 
ruled,  and  certainly,  before  we  can  lie  asked  to 
reverse  this  Judgment,  it  miist  sullictenily  ap- 
pear that  the  court  commilled  some  error  ]ua- 
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James  LAW,  Betpt., 

e. 
John  BUTLER,  Appt. 

( Ulnn. ) 

,  D.li«ld»eertlBe»teofa»laofaclw>ol 


In^i^T,  and  with  his  wife  was  ocoupjtng-  the  laBd 
as  a  bomeelcad.  snd  he  moda  aa  MmlKUmeut  ol 
the  certttlcate  Co  B..  the  wtCe  not  alBxinK  her  >1«- 
□ature  to  the  asslifDmeQt :  but  tlier  surrendereA 
tlie  poBsesBlon  of  the  laid  to  B..  who.  and  bis  *■- 
Stans  therpsiter,  coallQued  Ln  posecesloii-  Biii, 
Uie  BBHiffnment  was  void.  Following  Btjrion  v. 
Drake,  SI  Mlua.  t»,  and  Alt  T.  OuilvAicr.  W  USna. 
W. 


See  also  26  L.  R.  A.  806. 
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S.   Thftl    no  M«  of  tba   wlte   (nnlM* 

MBOUAtbic  to  MA  •■toppel).  uoept  »■ 

amouQtsd  to  nfflzlDc  ber  MHAturo,  aould  make 

tbe  aMlrDmeat  effectual. 
8.   Thai  to  m»ko  tbe  «aslsnment  ofliect- 

—1  by  aatoppeli  the  eatoppol  miut  opetau 

at  u>  both  die  auiband  and  wUe. 
4.   Fftetac«>nalder«d,aiidn«IdDottom(ikean 

caioppel  Mtotheirlfe  (evenll  ihe  oould  eaiop 

hereela 

B.  The«aaicnmeittdldiiotboeomeope^ 

■.tlva  upon  the'""  *  "~       """"  '      '" ' 


8.  A  T«ndor'»llon  upon  ««1  «rt«t«  •■ 
Keneral,  anlffnable.  FollowliiK  Jromniond ' 
Um,  M  MlDD.  HBl 

T.  Fkets  canalderedi  and  Add  not  to  i 
■ubroffutioD  of  deleudant,  oIbIidIiik  uuder  B.,  to 
•  vendor's  lien,  olalmed  W  tutve  ezlsMd  In  the 
Tuidoi  or  aulKnoT  of  IX 

(Kovember  U,  IMXU 

APPEAL  br  defendaDt  from  sn 
District  Court  (or  Dakota  County  denying 
hti  motion  for  new  trial  after  a  direction  or 
ludgment  in  favor  of  plaiolUT  in  an  action 
Drougbt  16  determine  advene  claims  to  a  cer- 
tain piece  of  leal  estate.    Afinned, 

Tbe  facts  are  aufflclently  stated  in  the  oploioo. 

Matn.  C.  D.  O'Brien  and  John  W, 
Plneh  for  appellant 

Mettn.  John  B.  Sanborn  And  W.  H. 
Sanborn  for  TeapondeuL 

OiUllInn,  OK  J.,  delivered  the  opinion  of 
the  court : 

AcUoD  under  tbe  Btatute,  to  determine  ad- 
verse claims  to  real  estate,  the  plaintlCC  claim- 
ing to  be  tbeowDerin  fee.  Tbe  answer  alleges 
Ibitt  tbe  title  was  derived  by  patent  from  Ihe 
State,  tbe  lands  havlnif  been  school  lands ;  Ibat 
die  plaintiff  fraudulently  procured  the  patent 
to  be  Issued  to  him,  when,  by  reason  of  facts 
stated  Id  the  ansiver,  defendant  was  entitled  to 
it,  and  it  ought  to  have  been  Issued  to  bira  and 
not  to  plaintiff.  The  cause  was  tried  below  by 
the  court,  without  a  Jury,  and  the  court  filed 
Its  findings  of  fact,  and  dtrecllng  judgment  for 
plalntifl.     Defendant  appeals  from  an  order 


inKB  of  fact,  and  tbey  are  to  be  taken  as  con- 
clusive. They  are  briefly  Ibeso  :  In  Decem- 
ber, 1B62,  the  lands  were  school  lands  of  the 
State,  and  were  purchased  by  one  Backelt  for 
9440,  of  which  he  paid  fSO,  sod  tbe  land  com- 
missioner issued  to  him  tbe  usual  certificate  of 
sale.  In  April,  1871,  Sackett  ossl^ed  the  cer- 
tiflcate  to  one  Scarborough  for  the  considera- 
tion of  $1,600,  for  which  he  gave  the  former 
bis  promlssorv  notea.  and  of  which  he  aXter- 
wards  paid  $600.  In  March,  1673,  he  assigned 
tbe  certificate  to  one  Dean  for  the  consideration 
of  |l,600,  of  which  the  latter  paid  $000  at  the 
time,  and  for  the  remainder  gave  Scarborough 
his  notes,  which  Bcatborough,  without  Dean's 
cotuent,  indorsed  to  Sackett  to  apply  on  his  In- 
debiedneas  to  bim.  Dean,  who  was  a  married 
man,  immediately  went  into  possession  of  the 
land,  and  with  bis  wife  occupied  it  as  a  home- 
stead until  October,  1877,  whea  he,  his  wife 
not  Joining  with  falm,  made  an  asdgnment 
VL.RA. 


Patrick  Butler,  the  latter,  aa  part  of  the  eon* 
sideratlon,  giving  his  notes  for  $B00,  which  ha- 
afterwarda  paid  to  Sackett  In  payment  of  tbo 
said  notes  of  Dean,  and  for  tbe  remainder  gavo- 
his  note  to  Dean  for  $530,  due  December  81, 
1878,  which  has  been  partly  but  not  fully  paid. 
The  assirnmenC  was  not  aellvered  to  Builer. 
but  was  deposited  with  one  Phillips,  to  be  held. 
by  him  until  Ibe  $620  note  should  be  fully  paid, 
and  then,  bnt  not  before,  to  be  delivered  to- 
Buller.  Dean,  with  his  wife,  continued  tooo- 
cupy  the  land  till  tbe  latter  partof  November, 
1877,  when  tbey  removed  from  it,  and  surren- 
dered possession  to  Butler,  and  be  and  hia  aa> 
signs  have  everslnce  been  In  possession.  In 
December,  1877,  Butler  assigned  the  certificate 
to  Caiharine  Buller,  and  In  May,  1888,  she  ex- 
ecuted  to  defendant  a  quitclaim  deed  of  th» 
land.  In  July,  1887,  Sackett  executed  to- 
defendant  a  quitclaim  deed  of  tbe  land.  la 
December.  1687,  Dean  eiecuted  to  plainUff  a. 

Juitcloim  deed  of  the  land,  and  in  Februatr, 
B88,  the  latter  paid  to  the  State  $;;i»4,  the 
amount  due  on  the  certiQcate,  and  a  patent 
for  the  land  was  thereupon  issued  to  him. 
Until  the  patent  issued,  tbe  legal  title  to  the- 
land  remained  in  the  State,  and  under  the 
patent  it  paraed  to  plaintiff.  Tbe  certiBcateof 
Bale  gave  to  tbe  rightful  holder  of  it  an  equi- 
table title  to  the  land,  with  tbe  right  of  posses- 
sion. Where  a  patent  Isauea  to  one,  and  an- 
other was  equitably  entitled  to  have  it  Issue  to 
him,  the  patentee  \a  deemed  to  hold  tbe  legal 
title  !n  trust  for  the  party  equitably  entitled  to 
it,  and  the  latter  may  enforce  a  transfer  of  the 
legal  title  to  him,  and  tbe  Judgment  of  the 
court  may  pass  it  to  him.  But  tbe  burden  la  on 
him  who  claims  against  tbe  patent.  He  must 
show  an  equiuble  right  to  the  leaal  title  su- 
perior to  that  of  the  parly  to  whom  the  patent 
fasued.  Had  tbe  aasienment  by  Dean  to  Pal- 
rick  Butler  been  valid,  the  latter  would  there- 
upon have  tiecome  entitled  to  perform  the  con- 
ditions of  tbe  certificate  of  sale,  and  have  the 
patent  inue  to  him  ;  and,  without  an  actual 
BBsignment,  had  he  acquired  an  equitable  right 
to  have  the  ceniflcate  assigned  to  him, —8  right 
superior  to  that  of  tbe  persons  who  procured 
the  patent,— ^be  court  would  enforce  that  right 
as  against  the  patentee.  We  may  lay  out  of 
account  the  deed  from  Sackett  to  Butler,  tot 
when  It  was  executed  Sackett,  having  pre- 
viously assigned  tbe  certificate  to  Scarborongh, 
had  no  Interest,  legal  or  equitable,  to  pass  by 
the  deed.  On  tbe  other  hand,  ibedeed  froni 
Dean  to  plalntiH  passed  the  former's  interest, 
legal  and  equitable,  and  operated  as  a  transfer 
oAbe  certificate,  unless  he  bad  previously  as- 
signed the  certificate  to  Buller,  or  the  lattar 
had  acquired  an  equitable  right,— a  right 
whlcb  the  coiirta  would  enforce, — to  have  it 
assigned  to  bIm. 

The  caae  turns,  therefore,  on  the  character 
and  effect  of  the  transaction  between  Dean  and 
Patrick  BuUer.  Kespondent  claims  that  th» 
assignment  made  by  Dean,  and  deposited  with 
Phillips,  was  a  mereoSerby  tbe  former,  which 
he  could  withdraw  at  any  lime  before  Buller 
accepted  It,  by  payment  of  the  $620  note,  and 
that  it  created  no  fixed  right  In  Butler.  Thia 
ia  incorrecL  Dean  had  agreed  to  assign  tbe 
ceriificate  to  Butler,  and  the  latter  had  paid 
$800  of  the  consideration,  had  given  the  $6Sa 
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note,  paysDie  at  ft  minro  aay^  lor  loe  remain- 
<ler,  Hud  went  tnlo  posseBsion.  as  ia  mani- 
fest, under  the  arTaDgement,  of  wblch  tbe  de- 
C't  nilh  PtalllLp*  woa  a  part.  Were  It  not 
the  effect  of  tbe  bomeatead  rtf?bt  upon  tbe 
tnDBBCtioD,  and  lajiti^  that  aside  for  tbe  prea- 
«iit,  be  thereby  acquired  a  ligbt,  nbich  tbe 
«ouTt8  nould  enforce,  to  bave  an  asslfn'™s°t 
of  tbe  ceriiflcate,  upon  complying  nltb  Ibe 
lerma  of  tbe  sale, — a  ri^bt  wlilcb  be  could  lose 
cnlj  by  something  in  tiie  nature  of  a  forfeiture. 

Tbe'queslioD.  then,  aritea  u  to  tbe  effect  of 
tbe  homestead  right  on  tbe  traoeaction.  That 
effect  was  tbe  same,  whether  the  aaslgnment 
iraa  complelely  eiecutud.  of  the  transaction 
was  no  more  tbao  an  oral  agreement  to  assign. 

In  Wilder  t.  Haughey,  21  Minn.  101,  It  was 
49ecid^  that  an  equitable  owner  of  land  (and 
Aicb  was  Dean)  mar  claim  and  hold  (be  same 
•a  a  homestead.  Dean's  right  In  the  land,  and 
bis  attempt  lo  transfer  that  right,  came  within 
the  rules  of  law  gorerniDg  homesteads  and 
transfers  of  tbe  land  to  whidi  the  rjgbt  has  at- 
tached. The  Butule  In  force  at  the  time  of 
this  transaction  (Qen.  StaL  1B78,  chap.  68,  %  %) 
-declared  that  any  monsage  or  alienation  of 
tbe  land  bv  tbe  owner,  if  a  married  man,  shall 
not  be  valid  wiiboul  tbe  signature  of  tbe  wife 
to  [be  same.  Barton  y.  Drakt,  21  Hinn.  290, 
decided  that  tbia  applies  as  well  to  a  contract 
-to  convey  as  to  a  conveyance.  Of  tbe  Biales 
bavlng  statutes  similar  to  ours,  it  Is  held  in 
some  that  the  conveyance  is  onlv  voidable;  in 
Others,  thai  it  is  not  merely  volaable,  but  ab- 
•olutelv  void. 

In  Barton  v.  T>rak»  this  coort  held  a  contract 
to  convey  "wholly  void," — held  it  Indeed  bo 
«nlirely  IneQectiial  that  tbe  court  declared  It  a 
nullity  even  after  a  Judgment  for  specific  per- 
formance in  an  action  by  tbe  vendee  against 
tbe  vendor,  the  husband.  Bee  also  AU  r.  Ban- 
hoUer,  89  Minn.  611. 

Tbepractlcal  dIatinctloD between  a  deed  vold- 
«b1e  and  one  wholly  void  Is  thai  the  fOTmcr 
may  be  ratified, — that  Is,  the  maker  of  It  may 
waive  bte  right  to  avoid  it,  which  be  may  do, 
either  expressly,  or  by  acts  which  assume  its 
vaildiiv,  or  by  acquiescence  such  as  can  be  ex- 
plainer only  on  the  theory  tbnt  he  is  content  b> 
abide  by  the  deed;  while  a  deed  wholly  void  tf 
Incapable  of  ratification.  Of  course  the  maker 
may  estop  bimeelf  from  aeserliog  tbe  facts 
which  render  it  void,  but  that  Is  a  different 
thing  from  ratification.  The  distinction  is  un- 
imtmrtatit  In  this  case,  for  one  not  a  party  to  s 
voidable  deed  can  hardly  ratify  it,  and  certain- 
ly a  wife  cannot  make  her  husband's  deed  of 
the  homestead  effectual  by  any  act  (unless  by 
estoppel)  which  does  not  amount  to  alBxIng 
her  signature  to  It.  To  permit  her  to  do  so 
would  be  evading  tbe  Statute,  Under  (be  Stat- 
ute, both  the  husband  and  wife  must  be  bound 
br  tbe  conveyance  or  contract  to  convey  or 
neither  is.  Neither  of  them  acting  alone  can 
•  UR.A. 


give  It  vaiioiiy,  so  inai,  it  n  u  lo  Decomeei- 
fectunl  by  estoppel,  the  estoppel  must  operate 
SB  to  both. 

Concedlns;,  ibough  it  ts  not  necessafy  In  this 
csM  to  decide  It,  that  a  wife  may,  by  ber  acta, 
estop  herself  from  asserting,  as  against  ber 
husband's  conveyance,  that  the  land  was  a 
bompBlead,   we  see  nothing  in  tbe  case  that 

luld  be  beld  to  estop  Mra.  Dean.  She  could 
_)t  be  estopped  as  to  tbe  law  upon  the  facii 
IbatexisCec.  Itdoesnot  apnpar  that  Patrick 
Butler,  in  making  the  armrgenent  with  Dean, 
relied  on  anything  that  she  ij,id  or  did,  or  any 
omission  of  hers  to  say  or  ilo  anything;  nor 
doesit  appear  but  thai  Butler  knew  that  the  land 
waa  a  homestesd.  and  that  Dean  had  a  wife, 
and  that  she  did  not  sign  the  assignment  :  nor 
does  It  appear  that  she  knew  anything  about 
the  transaction  until  after  it  was  fully  made 
Tbe  case  looks  like  that  of  two  men  contracting 
for  a  transfer  by  one  of  them  of  his  interest  in 
the  land  constituting  bis  home^teni,  Ignoring 
the  wife,  without  whose  signature  the  trsasfer 
cannot  be  made. 

The  case  of  Att  t.  Bankoher  also  dispoaes  of 
the  point  which  appellant  seems  to  make,  to 
wit.  that  the  assignment  or  agreement  to  assign 
by  Dean  became  operative  upon  the  land  ceas- 
ing sultsequently  to  be  S  homestead.  In  thai 
case  tbe  valitli'.j'  of  a  mortgage  not  siirned  by 
the  wife  was  Involved,  and  it  waa  held  Imma- 
lerial  that  the  wife  had  subsequently  ob- 
tained a  divorce.  The  appellant  claims  that  at 
any  rale  defendant  la  entitled  by  subrogation  to 
a  vendor's  lien.  He  seeks  to  worh  it  out  In 
this  way:  Sacketthad  a  vendor's  lien  for  the 
unpaid  part  of  the  purchase  money  on  bis  aa- 
slgnmenl  to  Scarborough.  Scarborough  had 
such  a  lien,  and  It  parsed  to  Sackett  when 
the  former  indorsed  tbe  Dean  notes  to  him, 
so  that  Sackett  became  possessed  of  hia 
own  lien,  and  also  that  of  ScHrborougb. 
How  then  tbe  Hen  got  from  Sackett  to  bim  tho 
appellant  does  not  show;  but  It  could  have 
veaied  In  him  In  only  one  of  two  ways:  firtt, 
by  Sackeit's  deed  tonlm,  which,  as  a  vendor^ 
lien  is  not  in  general  assignable,  could  not  be 
^HamJn<md  r.  Fegton,  84  Minn.  629):  tfOM^ 
by  passing  to  Patrick  Butler,  by  subrofiation, 
upon  the  arrangement  bet  ween  him  anifDean, 
and  then  passing  by  virtue  of  Patrick  Buder"* 
assignment  to  Catlierine  Butler,  and  by  ber 
quitclaim  deed  of  tbe  land  to  defendant;  and 
it  could  not  be  asalrned  by  that  assignment  or 
deed.  Though  the  Hen  bad  survived  la  Aackett 
or  Bcartiorough,  and  had,  by  aubrt^atioa, 
passed  to  Patrick  Butler,  yetlhatdoesnot  belp 
the  appellant,  as  there  are  no  drcumstancee 
that  work  a  subrogation  In  his  f^vor,  and  the 
lien  could  notbedtrectlyassigtieil'lo  him.  The 
appellant  makes  some  otheT^ppi^ta  in  tbe  case, 
but  we  do  not  see  enough  In  ibein  to  caU  tat 
particular  notice  in  this  opinion. 
Ordn*  qJIntMdL 


Qorw  T.  Btocohtqb  Stats  Bun, 
WIBCOSSIN  SUPREHS  OOUBT. 


OameTon  GOFF,  Aj^t., 
8T0U0HT0N  STATE  BAKE,  Sapt. 


1.  &>»■ 

th«    amonnt  of  »  etwok  or  draft  de- 

llvered  to  lb  which  thabankcUlmalt  paidplalD- 
tmtarwheii  the<lranwudellTeied,testlmoii;lii 
twhaU  ol  the  bank  that  M  theolOM  otlta  bu«l- 
nesB  on  the  day  the  draft  waa  d«Uvned  to  It,  Ita 
casta  Bcoouat  and  aocual  oaah  on  band  balanoMI, 
and  thst  thla  aonM  not  hav«  ooourred  nnleM  the 
amountdf  tliedranhadbeenpafd  to plalotui on 
that  d>7,  to  InadmlMlble,  nnmeroua  ttanaaotioni 
beCveen  the  bank  and  other  parHei  havlDa:  Inter- 
Tened  between  the  dellveiT  of  the  draft  and  the 
iwaitinj  up  of  Uaoaab  aooount. 
9.  Wber*  plwintUT,  In  m  anU  to  recoTer 
tiM  Wnotuit  of  a  drmft  deUTcrod  to  defend- 
ant, tetuaed  la  hit  own  behalf,  when  imviog  bm 
aide  of  the  oaea,  that  he  never  received  the  moner 
lor  the  draft,  he  took  upon  hlmm)*  the  burden  of 
proof  Uiat  he  bad  Dot  been  iwid  tor  thediaft,  and 
an  InrtruetloD,  requested  t^  plalntlll  to  tbe  Jury. 
that  the  burden  wm  upon  defendant  to  prove 
that  It  paid  for  the  draft,  became  nnneofory. 

drovembern,  WO.) 

APPBAL  br  plaintiff  from  a  Judgment  of  the 
OlTCnit  Court  for  Dane  CkniQlj,  in  favor  of 
defendant,  In  an  action  brought  to  recover  the 
amount  of  a  draft  alleged  to  have  been  deliv- 
ered to  defendant,  wliich  refused  to  pay  for  It. 
Bntrmd. 

Statement  by  Vyoa,  J.: 

On  April  0,  lfl89,  plalntlft  dellrered  to  tbe 
caibler  of  the  defendant  Bank,  at  Ita  bankluK- 
homw,  a  negoliable  draft  or  cbeck  for  938- SO, 
drawn  bra  Ann  In  llllnola  npon  tbe  Merchants' 
Katlonai  Bank  of  Cblcago,  payable  to  one 
Waltert,  &nd  br  bim  tndoraed  to  the  plaintiff. 
At  tbe  nme  lime,  plaintiff  (who  was  a  cus- 
tomer of  tbe  Bank,  and  one  of  ita  regular  de- 
podtori)  delivered  bla  bank-book  to  Ibe  cashier, 
and  requested  tbat  It  be  then  bnlanced.  Ttie 
book  waa  tbereupoo  written  up  by  a  clerk,  and 
delivered  lo  the  plalnUfL  Tbe  amount  of  tbe 
draft  waa  not  entered  Uwrdn  to  his  credit.  A 
few  daya  later  the  plaintiff  ascertained  tbat  be 
>t  credited  with  tbe  draft,  and  requested 


draft  On  the  trial  thepUintitr  testified  tbit 
tbe  cashier  did  not  pay  him  tbe  amount  of  tbe 
draft.  The  cashier  testifled  that  he  dkl  ao  when 
the  plaintiff  dellvned  tbe  draft  to  him.  Testi- 
mony was  introduced  on  either  side  which.  It 
is  claimed,  tends  to  corroborate  tbe  statements 
of  tbe  plaintiff  on  tbe  one  band,  and  those  of 
tbe  cashier  on  tbe  other.  The  cashier  and 
bookkeeper,  or  clerk,  of  the  Bank,  teetlfled,  as 
wltneaaea  In  its  behalf,  that  tt  was  tbetr  busi- 
ncM  to  make  tbe  casb-book  of  the  Bank  kept 
by  Iheclerk,  and  the  actual  cash  on  baud  kept 

t^  the  cashier,  balance  each  day,  and  they  < 
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allowed  by  the  eoart  to  testify,  asalnst  plata- 
tlff'a  objection,  that  on  April  9,  1^9,  and  on 
several  dayi  immediately  before  and  after  tbat 
date,  tbe  casfa-book  and  actual  cash  tubatanti- 
ally  balBDced;  and,  further,  that  these  would 
not  have  so  balanced  oo  April  t  bad  tbe  dratt 
not  been  pahi.  The  books  of  the  Bank  were 
not  fortnally  offered  as  evidence;  yet,  under 
like  objection,  these  witDesses  testified  to  their 
contents  In  tome  particulan,  and  to  such  bal' 
ances.  Further  reference  to  the  testimony  will 
be  found  In  tbe  opinion.  Tbe  jury  returned  a 
verdict  for  tbe  defendant.  A  motion  tor  a  new 
trial  was  denied,  and  judgment  for  the  defend- 
ant entered  pursuant  to  the  rerdlcL  The  plain- 
tiff appeals  from  the  judgment. 

Mr.  O.  fi.  Eatftbrook,  with  Memn.  I>n«e 
*  Walt,  for  appellant: 

The  court  improperly  admitted  the  books  of 
account  of  tbe  detenoant  Bank  to  prove  pay- 
ment for  tbe  drafL 

Winner  v.  Bavman,  28  Wis.  SS8;  InOet  v. 
PraU,  38  N.  J.  L.  457;  Janiata  Bank  v.  Brmen, 
6  Serg.  &  R.  281;  Ctaw  ofPotUr,  8  Johns.  211. 

The  account  books  of  a  par^  are  not  evi- 
dence of  a  cash  payment,  or  for  money  loaned. 

Kellon  T.  nui.  58  Me.  114;  Bamett  v.  ^W"- 
ford.  11  N.  H.  137;  fficA  v,  EHredge.  i%  N.  H. 
153;  Turner  v.  Tviing.  9  Cusb.  610;  Townuad 
y.  Townund,  6  Harr.  (Del.)  125;  Petit  v.  Teal, 
67  Ga-  146;  Loa  v.  Payne,  4  N.  T.  847;  Irvin4 
V.  Wortendyke,  S  E.  D.  Smith,  814;  1  Pbillippe, 
Er.  •879,  888,  and  nofe;  Priee  v.  Barl  of  Tor- 
rington,  \  Smith,  Lead.  Caa.  7th  Am.  ed.  M7; 
Sehwarl*  v.  Alien,  U  N.  T.  8.  R.  913. 

The  old  rule  only  admitted  sticb  entries  In 
evidence  where  Ibe  party  was  dead. 

1  Phlllipps,  Ev.  851,  Ma. 

Nor  could  tbe  evidence  be  used  In  case  tbe 
party  bad  other  evidence. 

1  Phlllipps,  Ev,  879. 

Later  authorities,  however,  modify  this  rule 
so  as  to  admit  In  evidence  tbe  cntrlai  provided 
the  witness  who  made  tbem  testiflea  to  tbeir 
correctness  at  the  time  they  were  made  and 
that  he  bas  no  recollection  at  the  time  of  tbe 
trial  after  referring  to  the  entries. 

Rtimril  r.  Budton  Ritier  R.  Co.  17  N,  T.  184; 
Ovy  V.  Mead,  82  N.  T.  482;  Harety  v.  Cherry, 
76  N.  Y.  444;  National  Vhter  County  Bank 
V.  Madden.  114  N.  Y.  280;  EtlMa  v.  FUtcher, 
48  N,  H.  383;  SOeifler  v.  Jonet,  20  Wis.  413; 
Biffffi  V.  Weil.  24  Wis.  546. 

The  entries,  however,  do  not  lose  their  char- 
acter aa  hearsav  evidence,  and  can  only  be  ad- 
mitted where  tbe  witness  is  not  procurable. 

1  Wharton,  Ev.  §S  288-^40;  McMU  y.  WOb, 
31  n.  a  8  Wheat  ^  S  L.  ed.  628;  Wooliy 
V.  BaAn,  41  Ulnn.  280. 

The  books  of  tbe  Bank  are  not  evidence  of  a 
deposit  of  money. 

Philadelphia  Bank  v.  Offleer,  13  Serg.  &  R. 
40;  BariiM  v.  Simmtm*,  27  111.  013'.  1  Ureenl. 
Ev.  §g  474,  495;  S  Phllli[^,  Ev.  %  2SS,  and 

Account  booka  are  only  evidence  where  Ibey 
contain  charges  of  one  party  a^Jnst  another. 

Reed  v.  Jonet,  8  Wis.  4aM67;  Martin  v 
Boatt.  13  Neb.  43;  Matten  v.  Marth.  1»  Net 


leb. 
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4M;  Bat^f&^d  v.  Miller,  IB  HI.  A.pp.  SSfi;  Put- 
nam  t.  GoodaU,  8t  N.  H.  419. 

Wbeo  pftfmect  of  a  demand  in  Baft  Is  re- 
lied upon  aa  a  defenae  the  burden  of  proof  la 
upon  tbe  defendant. 

7  Wait,  Art.  and  Def.  SM;  Bard.  Lav  of 
Pavment,  SSB;  So&niff  r,  SaU,  S7  Wis.  IfiT; 
FiMv  V.  Ortm,  U  Wia.  168. 

MepTi,  Baahford  A  O'Connor,  for  re- 
BpoDdeou: 

There  naa  no  error  In  respect  to  the  admia- 
•loD  of  the  books  of  tbs  Bank. 

Betd  T.  Jones.  15  Wis.  40i  Winner  v.  Baw- 
man.  28  Wla.  568;  FoUam  v.  AppU  JUter  L. 
B.  Co.  t\  Wto.  602;  Currant.  Wttter.eS  Wta. 
16;  Bsynoldi  t.  Sumner,  13  Wett.  Rep.  837, 136 
III.  67;  Abbot.  Tr.  Ev.  838;  PendUton  v.  Weed. 
17  N.  Y.  72;  SetMV  ».  Hotekkin,  30  N.  Y.  497. 

Under  the  testimoDj  tbe  presuinplloii  wu 
that  tbe  draft  naa  paid  upon  preaentalioa. 

PoBseaa'OD  of  a  Deeoilabte  InatrumeDt  la  pre- 
■amptive  evldeoce  oi  ownerahlp. 

HvngerfoTti  »,  P»rkin».  8  Wis.  867;  Dugan 
T.  C'»itMfS(<i(M,16U.B.8Wbeai.l78,4Ij.ed. 
862;  Norrit  r.  Badger,  6  Cov.  449;  Ztmin  t. 
Seint,  6  Wend.  257;  Paimm-  t.  Gardiner,  77 
ni.  148;  JrtPeH  t.  tiwt,  81  III.  360;  Garten  t. 
ffteMU,  88  111.  315;  2  Randolph,  Com.  Paper, 
%  776;  2  Greenl.  Sv.  §§  527.  628. 

Tbe  lef^l  presumplloD  la  that  where  a  note 
1(  transferred' It  is  Id  the  usual  coursa  of  Dade 
And  before  maturity. 

Cook  T.  Seinu,  5  WliL  107. 


8  Handolpb,  Com.  Paper.  iS,  147G,  1476. 1648; 
Omwat/  w.  Com,  23  lU.  127;  Kid4tr  v.  Horro- 
«n.  72  N.  T.  IfiO;  Doty  v.  Jantu.  28  Wis.  819; 
f^HcAtfr  T.  Seott,  98  N.  T,  423;  Brembridge 
y.  Oebome,  1  Stark.  874. 

The  preHumptiOD  that  tbe  payee  would  not 
part  with  the  security  without  having  received 
BBtiBfactlon  U  a  leasonable  one. 

Lawson,  Presumplive  Ev.  844,  847;  Bwain 
T.  EtUing,  S3  Pa.  486;  SommvaU  t.  QiUiet,  31 
Wis.  153. 

I>70n,  J.,  delivered  the  opinloii  of  the  court: 
L  The  CDDlrolllnK  question  of  fact  litivBtcd 
on  the  trial  was,  Did  the  plaintiff  deposit  the 
draft  for  ^.50  with  the  Bank  to  be  psMed  to 
his  credit,  or  did  be  receive  ihe  caab  therefor 
when  he  delivered  it  lo  tbe  cashierl     Upon  this 


quettlon  tlie  lestimony  is  in  direct  condict,  and 
would  support  a  verdict  either  way.  To  cor- 
roborate the  leatlmony  of  Its  cashier  that  he 


9,  its  CBBb  account  and  at'tual  caBh  on  hand  bal- 
anced, and  that  Ibla  could  not  have  occurred 
unless  tbe  amount  of  the  dralt  had  been  paid 
to  plaintiff  on  thai  day.  The  admission  of 
micb  testimony  Is  alleged  as  error.  It  appears 
by  the  testimony  of  the  cashier  and  book-keeper 
that  no  entry  in  respect  to  tbe  draft  was  made 
in  the  books  of  the  Bank  when  the  plaintiff  de- 
livfred  tlie  same  to  the  cashier.  It  w[l)  be  as- 
sumed, slthouf^h  tbe  testimony  la  quite  con- 
fused and  unBBtisfactory  on  the  lubject,  tbal, 
wlieo  tbe  accouoia  of  tbe  transactlona  of  that 
day  were  made  np  after  banking  hoars,  the 
SL.R.A. 


draft  was  entered  in  a  book  called  the  "remit- 
tance register,"  and  poeled  from  that  book  iiit» 
the  cash  account.  The  entry  in  the  remittance 
register  is  entirely  consistent  with  eilher  Llwory 
of  the  case.  It  would  have  been  so  entered 
whether  tbe  plaintiff  was  paid  the  cash  there- 
for or  not.  The  posting  of  the  amouut  of  the 
draft  from  such  register  Into  tbe  cash  account 
would  have  necessarily  disturbed  the  cash  Inl- 
aneeforlheday,  itthemiineyhad  not  been  paid 
out  fnrthedraft.  provided  all  ovbertranaartioiu 
of  tbe  Bank  on  that  day  were  accurately  en- 
tered in  the  cash  account.  In  that  caae  ca^ 
would  be  credited  with  $88.60,  which  had  not 
tieen  paid  out,  and  there  would  have  been  a. 
discrepancy  to  that  amount  between  the  cash 
account  and  actual  cash,  the  latter  being  just 
the  amount  of  the  draft  too  Urge.  Hence  » 
very  persuadre  argument  In  support  of  the  de- 
fendant's theory  of  the  caae  can  be  baaed  upon 
the  alleged  fact  that  the  cash  account  and  ac- 
tual cau  balanced  on  April  9.  I'he  testimony 
of  Btich  balance  ia  therefore,  or  may  t>e,  Im- 
portant in  the  caae,  and.  If  improperly  ad- 
milted,  the  error  la  material,  and  neceasarily 
fatal  to  tbe  judgment.  Bui  little  leaiiiDooy 
was  given  concerning  specific  Items  of  Ibe 
cash  account,  hut  the  testimony  went  mainly 
to  the  atwence  of  entries  therein  showing  that 
the  draft  in  question  was  to  be  passed  to  the- 
credit  of  plaintiff,  and  to  the  general  fact  iliat 
tbe  cash  subMantUUv  balsncdd  on  that  riav. 
It  appears  affirmatively  by  tbe  testimony  of  i  he- 
cashier  that  the  cash  account  contained  no  en- 
try showing  payment  of  the  amount  of  tbi^ 
draft  to  the  plaintiff.  Wb«  asked  if  be  Imd 
any  record  of  anoh  payment,  be  replied: 
"I  have  no  record  of  it  at  all  more  than 
this:  I  paid  it."  We  do  not  doubt  that  any 
entries  or  transactions  of  tbe  parties,  or  either 
of  them.  In  respect  to  the  draft  which  pertains 
to  the  reM  gettm  may  properly  be  proved  by 
either  party,  but  under  tbe  circumstances  of 
this  case,  as  above  stated,  we  do  not  think  it 
competent  for  the  defendant  lo  prove  its  own 
acts  In  respect  thereto,  unless  such  acta  are  part 
of  tbe  re*  getta.  We  can  conceive  of  no  other 
valid  ground  for  the  admission  of  such  proof. 
Tbe  draft  was  delivered  to  the  cashier  early  iit 
the  day,  and  Dumerons  transactions  between 
tbe  Bank  and  other  partleB  interveited  before 
the  cash  was  made  up  after  the  banking  hours. 
When  tbe  entries  were  made  In  the  caah  book. 
and  tbe  cash  was  balanced,  the  plaintiff  was 
not  present,  and  had  no  knowledge  of  tbe  proc- 
esses 1^  which  such  balance  was  reached.  It 
cannot  properly  be  said,  therefore,  that  theM 
processes  pertained  to  the  re*  geeta. 

In  Soreneon  r.  Dandai,  42  Wla.  642,  Ryan, 
Ok.  7.,  said:  "A  meeting  material  to  thefoane 
took  place  between  the  parties.  Tlie  court  be- 
low permitted  the  respondent  to  testify  lo  chief, 
in  bis  own  bebalf,  lo  an  account  of  the  meet- 
ing which  he  gave  to  strangers  after  it  had 
ended  and  the  parlies  bad  flnally  separated. 
This  was  not  part  of  the  transaction,  buta  sub- 
sequent narrative  of  it.  Declarations  are  Ter- 
bal  parts  of  the  ret  0*^"  only  when  they  aie 
conlemporanemu.  The  respondeu\'s  narrative 
after  the  occurrence  belonged  no  more  to  the 
ret  gettm  than  his  evidence  on  the  trial.  It  is 
too  clearly  inadmissible  for  discuslou.  1 
QreenL  Ev.  %  110." 


1800. 
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In  the  appItcnifoD  of  tbe  ra1«,  no  dlflennce 
Is  perceivea  bclweeti  verbal  and  written  ilnte- 
mttuta  of  a  party.  We  have  here  written 
«taieineiitfl  made  too  late  to  be  regarded  as  of 
the  rt*  gfta.  We  think  the  caw  ia  ruled  hv 
Btnt-mtn  f.  Dvndn;  and  bence  that  the  testi- 
mony uoi>er  consiUtratloD  was  Improperly  ail- 
tnliied.  For  thia  error  the  Judgment  mtiat  be 
revf-raed- 

II.  Tbe  booka  of  the  Bank  vera  Dot  put  In 
•«TldeDce,  but,  aa  we  underaiand  the  caae.  the 
-wilDessea  only  resorted  to  certain  enlriea  Ihere- 
Id,  and  lo  llie  general  result  deduced  from  all 
■the  eDlinea,aH  memoranda  for  the  purpose  of 
tefraahln^  their  recollections  of  the  tranwc- 
tioDBiu  question.  We  are  not  tberefore  called 
upon  to  deterniine  whether  auch  booka  would 
have  bf  en  com  petent  evidence  for  any  purpose 
or  to  what  extent  and  for  Tvhat  purpoiea  they 
iniRht  be  used  aa  evidence,  If  admiasible. 

fll.  Tbe  court  refu-ed  lo  instruct  tbe  Jury, 
aa  requested  by  plninttff,  that  tbe  burden  waa 
upon  tbe  defendant  to  prore  It  paid  for  the 
-draft.  Tbe  plHinllfl  leeKfled  In  bis  own  be- 
bair,  when  proving  bis  side  of  tbe  case,  that 
he  never  received  the  money  for  the  draft. 
He  thus  took  upon  himself  the  burden  of  proof 
ebowing  prima  facie  that  be  had  not  been  pa<d 
for  tbe  draft,  and  the  instruction  became  un- 
necFsaary,  assuming  it  to  be  correct  as  an  ab- 
-etmct  proposillon  of  law.  Bee  Bnaiilding  t, 
Chiaige  A  If.  W.  B.  Co.  B8  Wis.  088. 

The  court  inairucled  the  Jury  that,  In  the  ah- 
•ence  of  any  other  proof,  the  presumption 
would  be  that  tbe  draft  was  paid  for  when  de- 
livered to  the  Banfa.  Tbla  inalruction  was 
based  upon  an  hypothesis  not  In  the  case,  for 
there  was  oil  er  proof  on  the  aubject.  It  were 
belter  had  Ibe  inatrucLlnn  been  omilted.  We 
determine  di>  rule  of  presumption  in  the  pres- 
ent case. 

771/  judgment  of  the  Cirevit  Court  mvtt  ba 
reDfmtd.  and  Ha  eavM  mS  it  remandtd  Jor  " 
«ui«  trial. 


Loals  E.  P.  SWEET,  Appt., 

OniO  COAL  CO.,  Bttpt. 

(....Wia.....) 

1>  Itlatbedatyof  the  •mpIoTvr  tofbr- 
nlah  hlB  employe  k  remaona.blr  aaito 
pimee  in  wblub  to  work,  and  with  reaaoDably 
Bsfe  (|ip1lsDce«  and  apparatus;  Init  tbe  emplorer 
tnaj  cnndiiot  hla  buslneaa  In  fall  Own  -w^j,  al- 
tlioiisb  another  metbod  be  \im  bannloiia,  and 
the  employ^  takea  the  rfsk  of  Uie  mote  haiard* 
oua  method.  If  be  knovatba  dansar  and  anlMS 


rlak  of  the  danger  tben  known  or  dlsoovered, 
and  waives  any  claim  for  damage  aKUlnst  bis  em- 
ployer In  oaae  it  iball  leanlC  in  (njury  to  blm. 
8.  An  Mnplojro,  who  works  Be»r  m 
long,  ateep  and  IrrapUftr  ■talFW^r' 
without  railing,  wlileh  he  la  called  npoa  to  go  up 
and  down,  and  wUob  waa  Intended  for  employfe. 
is  chargeable  with  knowledge  of  Cheobvlouade- 
fecU  Id  tbe  stairway,  and  cannot  reoover  of  hla 
employer  for  damage  to  blmaelf  by  reason  at 


(Horembv  n.  IMU 

APPEAL  by  plaintiff  from  a  judgnieDt  of  tho 
Circuit  Court  for  Aahland  County,  entered 
upon  a  verdict  directed  for  defendant  In  an  ao- 


plainUfr  waa  In  Its  employ.     AJUrmed. 

Tbe  facta  are  fully  stated  in  the  opiniOD. 

Mr.  John  F,  Doibr,  for  appellant: 

Tbe  court  erred  in  not  submitting  tbe  caw 
to  tbe  Jury. 

Nadau  V.  Wiitt  Rtttr  Lumitr  Oi>.  7S  Wia. 

»;  SuKJbeda  V.  Ward,  40  Hlcb.  420-124;  Bum- 
..el  T.  Dilvwrth.l  Cenl.  Rep.  900,111  Pa.  M3- 
SBI;  E/igelt.  SmilA  (Mich.) July  2, 1690; Wood, 
Uaat.  and  Serv.  gg  879,  88S. 

Mtmr*.  Hkjden  A  Tonoif,  with  Memn. 
Doekerj  A  Kington,  for  respondent: 

The  employer  la  not  bound  lo  adopt  the 
safest  known  methods  of  conduclin^  tbe  boii- 
nesa,  nor  such  means  tbe  use  of  winch  would 
have  prevented  Injtuy;  and  his  failure  to  do  ao 
is  not  actionable  negfigence. 

Btrvlitnton  V.  Dvnenn,  73  Wis.  404;  Kdieu 
V.  Chicago,  M.  A  St.  P.  B.  Co.  S8  Wia.  74; 
Mad  Hiftr  <fi  L.  B.  B.  Co.  v.  BaiUr.  6  Oblo 
St.  541;  Hoteland  v.  Milwaukee.  L.  8.  A  W.  B. 
Co.  54  Wia.  2UD;  SuUitan  t.  India  Mfg.  Co.  118 
Maas.  886;  Ladd  y.  Ncu>  Bedford  k.  Go.  110 
Mass.  412:  Ifaylor  ▼.  Chieago  AN.  W.  B.  Oa. 
68  Wis.  Ml. 

The  servant  ia  bound  lo  see  patent  and  obvi- 
ous defects  In  the  machinery  or  olbcr  inslru- 
menlalitlea;  and  la  deemed  to  assume  tbe  nek 
of  danger  thus  known  or  discovered,  and  to 
walveany  clalro  for  damage  against  the  master,  . 
In  case  11  shell  result  lo  Injury  to  him. 

Thomp.  Neg.  1003;  Dynen  t.  leaeJi,  96  L. 
J.  Ezch.  223:  Brown  v.  AeeringUn  0,  8.  A 
Mfg.  Co.  8  Hurlst.  &  0.  Ml;  Beymow  v.  Mad- 
dox,  U  Q.  B.  838;  Anop  v  Tatai,  3  Hurlst.  & 
N.  768;  Senior  v.  Ward,  I  EL  &  El.  88B;  Wood- 
ley  y.  Metropolitan  B.  O).  L.  R.  2  Excb.  DIt. 
884;  Sullivan  7.. ~  --      - 

iMroi^  L<a(A«r  Oo.  78  K 

Colot  Oh.  J.,  delivered  the  opinion  of  (lie 

This  is  an  action  to  recover  damans  for  a 


,  apoa  bla  aiBplojnMnt,  knoira  or  Kfter- 


w  he  Is  oalJad  upon  tc 
tiuf,  and   be  oontlnue*  his  employmi 
wltbout  objeutlon  or  complaint,  be  aaaumea  t 


personal  injury  caused,  as  it  la  allegra,  by  tbe 
Desliaence  of  tbe  defendant  Company.     There 
diapute  about  the  facta,  which  may  be 


lTon.-Ilut7  of  employer  to  fumlih  employi  I  A.  Ud;  Ldndvall  v.  Woods  (HInn.)  1  li.  R.  A.  IWi 
-vitli  reaaonattly  nfe  place  In  wblcb  to  work  and  to  I  Brazil  BIcxik  Coal  Co.  v.  Gnllney  (Ind.)  4  L.  B.  A. 
pTvvlde  Mfe  maeblnery.  Bee  nota  to  Myban  v.  BU;  Louisville,  N.  A.  AC  B.  Co.  T.  Buck  (Ind.)  >  L, 
louMuia  Eleotrlo  L.  ft  P.  Oo.  (Ia.)  TL.  B.A.1T*:R.A.E«I;  BrllDn  y.  Boaton  A  A.  B.  Oo.  (Ilaaaj  I L. 
Bunter  v.  New  Tork,  O.  A  V.  B.  Oo.  [M.  T.)  aL  B,  I  B.  A„  MB. 
«L.RA. 


.Cookie 


Amj  of  Hay  until  the  Utb  day  of  Auguat,  1886, 
on  iu  ooal  docks  in  Asblaad.  His  uauhI  work. 
was  to  assist  in  aboTiiig  Ibe  Tailrond  cars  as  the 
coa]  was  put  Into  them,  and  ke^piug  the  dock 
clear  so  that  the  cars  could  be  sboved  easier. 
Tbere  was  a  kind  of  Iramna;  or  upper  dock 
about  tnenty-flTc  feet  above  tbe  lower  dock  on 
wbich  the  plBintiS  worked,  upoD  wbich  upper 
d04±  tbere  were  three  or  four  men  employed. 
About  the  Isl  of  August,  a  stairway  was  built 
from  the  lower  to  the  upper  dock.  This  stair- 
way was  about  8  feet  wide,  and  27  feet  long. 
Two  long  planks  were  used  for  Blringers.  Inio 
the  aidea  of  the  sirin^rs.  Dotcbca  were  Rawed, 
and  planks  laid  in  and  nailed.  Tbe  steps  were 
of  irregular  distances  apart,  being  from  12g 
incbes  to  ICJ  incbes.  The  stairway  wsa  (JMie 
Bleep,  and  had  no  railing  on  tbe  sidea.  The 
idftintiET  leslifled  that  be  was  called  upon  to  p) 
up  Bad  down  tbe  stairs  for  diSereol  purposes; 
that  be  weut  up  once  carrying  drinking  water 
to  the  men  al  work  on  tbe  upper  dodc,  and 
ODce  to  assist  in  changing  the  rara  from  ooe 
track  to  aDOther;  but  be  had  come  down  the 
stairs  only  once  prior  to  the  injury.  On  Ibe 
dsv  of  tbe  accident,  tbe  men  on  tbe  upper  dock 
called  for  drinking  water,  and  Ibe  plaiotiif 
took  a  pail  of  water  up  tbe  stairway  to  them. 
Hesaya:  "I  set  down  tbe  pail  at  tbe  head  of 
tbe  elairs.  and  started  to  go  down,  and,  as  I 
stepped  from  the  third  to  tbe  fourth  step  from 
tbe  top,  my  leg  struck  on  tbe  step  above  that  I 
was  stepping  from,  and  consequently  threw  it 
out  The  calf  of  mi  leg  alruck  sooiewhere  in 
the  neighborhood  o!  13  inches  from  my  foot. 
It  threw  the  foot  ofl  the  step,  and  consequently 
I  pilcbed  forward  and  fell  down  to  the  main 
dock  about  22  or  23  feet."  That  he  sustained 
a  serious  injury  from  tbe  fall  is  not  disputed. 
Tbe  only  act  of  negligence  on  tbe  part  of  the 
defendant  upon  which  responsibility  for  tbe 
Injury  is  preilicated  is  the  construction  of  such 
a  sleep  Elairwny  without  proper  bracts  or  a 
ratling,  with  tbe  steps  so  far  apart  and  of  Ir- 
regulu' distances,  wbich  stairway  was  iniended 
to  De  used  by  men  employed  on  tbe  dock.  It 
Is  said,  tbe  stairway  was  aefeclJTely  construct- 
ed, and  was  very  dangeroua.  That  tbe  stair- 
.  way  was  defef^irely  made;  that  it  was  danger- 
ous; that  the  defendant  Company  knew  (hat  it 
wasnol  well  constructed,  and  was  dangerous, — 
are  facts  wbich  must  be  deemed  esia^islied  on 
this  appeal  from  the  ruling  of  tbe  trial  court 
directing  a  verdict  for  tbe  defendant.  And 
the  question  is,  Do  these  facta  show  that  the 
defendant  is  liable  for  tbe  injury?  It  appears 
to  us  tbey  do  not.  Tbe  stairway  was  uncov- 
ered, exposed  to  Ibe  light  of  day,  and  its  steep- 
ness ancT  want  of  railing  were  such  defects  as 
would  be  noticed  at  a  glance.  Whatever  im- 
perfections existed  in  tbe  conslructioo  of  (he 
stairway,  its  narrowness  and  the  irregularity 
fn  the  distances  tbe  steps  were  apnrl,  were 
readily  observable,  and  would  be  discovered 
the  first  time  a  person  attempted  to  go  up  or 
to  go  down  them.  No  person,  in  the  exercise 
of  ordinary  observation  or  cnre,  could  fail  to 
discover  these  peculiarities  of  tbe  siuiiway,  for 
•  L-KA. 


they  were  plain  and  obvious  to  the  senses.  Aa 
tbe  defendant's  counsel  says,  ijiere  was  nntiiing 
about  tbe  stairway  laieut  or  concealed  whicb 
could  or  did  occasion  tbe  injury.  True  tbe 
plaintiff  bad  bad  occasion  to  go  up  and  down 
the  stairway  but  once  or  twice,  but  that  wa» 
BufHcient  to  tencb  bltn  It  was  sleep  and  bad  no 
railing  at  the  sides,  and  that  the  steps  were  at 
Irregular  distances  apart.  Tbe  first  use  of  tba 
stairway  would  impart  to  bim  a  knowledge  of 
these  facts.  It  could  not  be  otherwise,  if  be 
used  bis  eyes,  for  the  defects  were  so  apparent. 
The  plaintiS  therefore  was  chargeable  with 
knowledge  of  the  defects  in  tiie  cooBtructioo* 
of  tbe  stairway  of  wbicb  be  complains.  Ha 
must  have  seen  tbese  defects  the  first  time  be 
looked  upon  it,  and  be  was  worklnt;  near  and 
around  tbe  stairway  someiime  before  tbe  acci- 
dent occurred.  Tbe  correclneas  of  tbis  view 
cannot  well  be  controverted.  Tbis  court  has 
often  affirmed  tbe  rule  that.  If  tbe  employ^, 
when  he  enters  upon  bis  employment,  knows 
or  afterwards  discovers  tbat  tbe  macbinery  or 
tbe  appliances  be  ia  called  upon  to  use  are  de- 
fective or  dangerous,  and  be  continues  bis  em- 
ployment without  objection  or  complaiut,  ba 
IS  deemed  to  have  assumed  the  risk  of  tbe  dan- 
ger then  known  or  discovered,  and  nalves  any 
clalin  for  damage  againat  bis  employer  in  case 
it  shall  result  in  injury  to  bim.  Home  ot  ihesa 
rases  are  ciied  on  the  briefs  of  couosel.  8m 
Ketits  r.  Ohieago.  If.dSLP.ROo.BS  Wis. 
T4;  A'aj/lor  v.  Uhicago  AN.  W.  R.  Co.  SS  Wis. 
661;  Ilaibs  V.  Staiuir,  62  Wis.  108^  St^henton 
T.  Duncan,  78  Wis.  404. 

It  la  certainly  true  that  It  Is  tbe  duty  of  tba 
employer  to  furnish  bis  employ^  a  rfasonablj 
safe  place  in  whicb  to  work,  and  wftli  reason- 
ably safe  appliances  and  apparaius.  This  rute 
of  law  is  well  settled,  and  baa  been  acted  upon 
in  our  decisions.  At  tbe  same  lime  it  Is  equal- 
ly well  settled  that  tbe  employer  may  conduct 
his  business  In  bis  own  wsy,  allbougb  anottier 
method  be  less  hazardous,  and  tbe  employ^ 
takes  tbe  risk  of  tbe  more  bsEardous  method, 
if  be  known  the  danger  and  enters  on  the  em- 
ployment. Here  tbe  plainliff  must  have  seen 
whatever  defects  exi.'!tcd  ia  (be  construction  of 
tbe  slairnay,  for  such  defects  were  plain  and 
obvious.  If  be  had  used  bis  senses,  be  would 
have  discovered  them  the  first  time  be  went  up 
and  down  the  stairway.  Ue  said  be  knew  the 
stairway  was  steep,  but  be  had  made  no  mrsa- 
urement  of  the  steps  or  of  ibe  distance?  be- 
tween tbem;  but,  if  Ibe  itregulariiiea  of  tlie 
distancea  between  tbe  steps  were  con  aiders  lile, 
be  would  bave  olserved  that  at  a  glnnee.  It 
was  not  necessary  to  measure  the  disitinces  be- 
tween the  steps  to  Bsceriain  tbe  defect  any 
mare  than  it  was  louae  a  plumb-line  to  discov- 
er that  tbe  stairway  was  very  steep.  Ou  llio 
undisputed  facts  in  tbe  case,  we  ihink  nn  ac- 
tlonnble  negligence  on  tbe  part  of  the  defi-nd- 
ant  Company  was  shown,  and  tbat  II  was  not 
error  to  withdraw  Ihe  case  from  ibe  jurv. 

It  fo'lmct  from  thete  fiictt  that  the  jvdgmet 
of  the  OircuU  Court  mutt  A«  qfflrmed. 


LuTDKH  3tul  Co.  t.  Imfbbial  Betinino  Oo 


PENNSYLVANIA  BOPBEMB  COURT. 


UNDEN  STEEL  CO.,  Limited,  Aj^., 


( Pi- ) 

\.  Under  fh«  Pennaylvaalft  Aet  of  Jnna 
16>  1836,  »el*im&r  Mmecluuilcs'lleii 

on  u)  oil  Teflnery  ninoleDtl;  demiTlbaa  the  prop- 
trtj.  trhlcb  itatea  tbe  aame  of  the  refloeir.  ud 
deocrfbm  the  lotoD  whloh  It  la  tltiiated  by  metM 
■Dd  bounda,  wltb  tha  numbmr  of  ■««■.  and  t«- 
fen  t«  a  map  attAohed  which  ahom  the  eiaat 
locatlOD  of  the  reaonr,  lU  tank*.  buDdliisi, 
ittJli,  etc.,  with  the  Tuloua  pipe  oonneotlona  is 
oaeQ  Id  the  refinery, 

8,  To  rapport  ^mttchaAlea*  Ilea  under  the 
Pentuylvaula  Act  of  June  II,  Uai,  aBalnat  an  all 
rellnerf.  It  ti  not  naumwry  that  every  part  and 
appliance  of  the  refinery  should  appear  Id  the 
claim,  but  there  should  beaucb  reaaonable  oer- 
talDty  ol  the  uescrlptluu  aa  will  clearly  IndauUty 
the  subject  of  the  lien. 

3.  An  ftmSDdiiiamt  of  »  ebtimftorkma- 
clutnlea'  Ilea  uUowIdk  leave  to  file  an  Index 
eiplanutory  of  the  mop  attaehed  to,the  alats- 
meni  of  tlia  elalm,  la  properly  allowed. 

(Kovember  S,  ISSOJ 

A  PPEAL  hj  plafutill  from  a  Jntlgmeat  or 
J\  Ihe  Couit  of  Common  Pleas  for  VeiBn);o 
County,  Is  Cavor  of  defendnntB.  fn  an  aciion 
brought  to  enforce  a    mediaoic's  lien.    lU- 

Tbc  plaintiS's  meclmnics'  lien  was  filed  Julj 
«,  ItiSS. 

On  SeptEmber  14,  ISSt,  Bllaa  K.  Amea  filed 
■D  aflldavii  of  defenw,  for  the  Tituavflle  Iioo 
"Workaand  ibe  Imperial  Reflnliig  Uompan;. 

November  12,  188H,  the  plaiDliU's  allorneya 
entered  a  ruleon  Ihederendanla  to  plead  wilhln 
flfieeu  days  or  Judgment,  and  after  tbe  time 
liad  eiplr^,  in  deiault  of  a  plea,  a  Judgment 
naa  regularly  entered  af;alnsl  the  property  of 
tlie  Imperial  Iteflnlag  Company,  Llinlled,  cov- 
ered by  the  lien. 

December  18.  1888,  the  derendanta'  attorney 
filed  BQ  aitldavit,  assigning  therein  reasons  for 
opening  tbe  Judgment,  which  were  in  efi'ect 
that  they  did  not  know  of  tbe  rule  to  plead, 
and  Uiat  ibe  defendants  had  a  meritorious  de- 
fense to  the  plniiitifTa  lien,  wbicb  naa  in  th 
aflldavlt  of  defense  already  filed. 

On  the  same  day  the  court  opened  the  Jndf 
meat,  and  as  soon  ds  it  nas  opened  the  defeni: 
ania'  attorney  made  a  motion  to  strike  from  tbe 
record  theUen-claim filed, forresaons appearing 
OD  Ihe  fHce  of  the  elalm.  Tbe  court  granted  a 
rule  lo  sbow  cause,  returnable  to  tbe  second 
Monday  of  January,  1B8&. 

Tbe  plaintiti  on  January  14,  1889,  filed  an 
■meDdment  to  tbe  Hen,  or  an  index  explaoalory 
of  the  map  attached  to  tha  Hen. 

Tbe  case  was  argued  in  Fehruary,  1890,  and 
It  appeared  on  tbe  argument  that  on  Noyem- 
ber  2H,  1889,  Ihe  defendanta  had  filed  a  paper 
which  be  designated  a  demurrer;  the  rule  to 
■bow  cause  and  Ibe  alleged  demurrer,  at  the 
•uggestlon  of  the  court,  were  argfued  together. 
SL.R.A. 


On  March  8.  1890,  the  court  made  tbe  follow- 
ing order:  The  demurrer  is  sustained  and  ttio 
rule  made  absolute.    By  the  court. 

EicepLions  lo  the  roung  and  dedaion  of  the 
court  were  allowed. 

The  other  facta  appear  In  tbe  opinion. 

lIlMM-t.  Ibmm  AjJi  and  P.  H.  Speer  f(« 
appellant. 

UoBor  8herm»n,8»ma«l  Gron- 
HHKcSwf 


bina  and  E 


BIcSir«aner  for  ai^leei. 


Clark,  J,,  delirered   the   opinion  of  tho 

The  appellees'  contention  In  this  case  is  that 
the  buildings  and  structures  composing  Ihe 
Imperial  Oil  Refinery  are  not  sufficiently  de- 
scribed Id  Ihe  statement  of  tbelienasflled.and 
the  i^uealion  arises  upon  a  motion  to  strike  oft 
the  hen  upon  that  ground,  and  upon  a  demurs 
rer  to  the  same  effect.  It  the  claim  be  inauffl- 
dently  slaled,  tbe  proper  course  is  to  more  ta 
strike  it  off  {Lehman  y.  T/iomat,  C  Walls  & 
S.  262);  or  to  demur  {Hmeell  y.  PhiladetpMa, 
86  Pa.  471).  In  tbe  case  now  under  consider- 
ation, under  stress  of  a  rule  to  plead,  the 
appellees  did  both,  and  the  court  below,  upon 
argumeat,  made  tbe  rule  absolute,  and  sua- 
tamed  the  demurrer.  By  pleading  to  tbe  tei. 
fa.,  the  ohjecllon  wotild  baye  been  waiyed. 
Lvlrranat  y.  El/frly.  86  Pa.  847;  HoueU  ▼. 
Philadelphia,  tvjmi. 

By  tbe  third  clause  of  the  12th  section  of  the 
Act  of  ie<b  June,  1886,  It  is  required  that  a 
mechanics' claim  shall  set  forth  "the  locality 
of  the  building,  and  the  size  and  number  of  the 
stories  of  the  same,  or  such  other  matlers  of 
description  as  shall  be  sufficient  to  identify  Ihe 
aam^.  If  there  be  enough  in  the  descrioiion 
of  tbe  locality,  and  of  the  peculiarities  of  the 
building,  lo  point  out  and  identify  it  with  rea- 
sonable certainty,  it  is  a  sufficient  compliance 
with  tbe  requirements  of  the  Act.  Kenntdf 
y.  HooM,  41  Pa.  89. 

The  building  or  structures  against  which 
this  lien  was  entered  was  an  oil  refinery,  which 
la  BO  peculiar  la  Its  construction  that  tbe  ordi- 
nary forma  or  methods  of  description  are  inap- 
plicable. A  description  of  an  oil  refine^  by 
"the  size  and  number  of  Its  stories,"  would  be 
absurd  and  wholly  Inadequate.  Tbe  mecban- 
tcs*  lien  creditor  must  therefore  t^aort  to  "auch 
other  msitera  of  description  as  shall  be  suffi- 
cient to  IdetiCify  the  same." 

In  &utrt  y.  kiUer,  130  Pa.  470,  It  was  held 
that  an  oil  refinery,  although  peculiar  ia  ila 
construction,  is  tbe  proper  subject  of  a  me- 
chanics' Hen,  under  the  Qeneral  Act  of  1830' 
and,  as  the  claim  In  that  particular  case  d<> 
scribed  the  locality  with  reasonable  cerlalnty, 
enumerated  the  several  structures,  described 
their  uses,  gave  the  dimensions,  height  or 
capacity  of  each,  and  tbe  materials  of  which 
Ihey  were  constructed,  the  lien  was  held  to  be 
good. 

So,  In  TituMiiOe  Iron  Work*  y.  Eeytone  Oil 
Co.,  180  Pa.  £11,  the  claims  enumerated  the 
principal  buildings  and  Btructures  constituting 
the  plant,  described  their  uses,  gave  tbe  dimen- 
sions, height  or  capacity  of  each,  and  tbe  ma>- 
teriala  oi  which  tbey  were  constructed,  and 


Fbnn&tltajiu  Sufrbhh  Ooubt. 


Not. 


averred  tfaat  the  wbole,  taken  tocether,  cotutl- 
tuted  an  oil  refloerj,  the  lorslion  of  wbicb  wu 
flxed  by  A  parliculiir  description  of  the  land 
upon  wblch  it  naa  conatriicted.  Tbla  descrip- 
tion wa»  also  held  to  be  sufficient  under  the 
Act  of  1886. 

In  Hhfyrt  t.  Am»»,  121  Pa.  S80,  tbla  form  of 
■description  was  not  pursued.  Indeert  there  was 
DO  sumcient  Identification  of  tlie  buildings  in- 
tended to  be  embraced.  The  desciiptiou  la 
that  case  was  as  follows:  "  Baid  biiildiuga  and 
■oil  refinery  are  situate  in  the  County  of  Mc- 
Kean,  and  State  of  Pennsvlvaoia,  and  is 
bounded  and  described  aa  followe:  (then  fol- 
lows a  descHpiion  of  the  land];  and  faaviog 
buildiuKS  and  macbioerj  erected  tbereon,  con- 
sisting of  boiler  aod  boiler-house,  tauka  aud 
tank-linuses,  alills,  warehouse  and  bam,  and 
donkev  pumps,  engines  and  fit  tings."  This  was 
■mdicallj  defective.  The  description  is  all  In 
-auch  gcneial  form  that  it  might,  with  equal 
prnpriely  and  accuracy,  have  oeen  applleo  to 
almost  any  oil  refinery.  In  the  case  at  bar, 
however,  the  lien  iaflleda^inst  wbat  is  known 
-as  "The  Union  Refinery,"  located  on  a  lot  or 
piece  of  ground  particularly  described  by  metea 
and  bounds,  as  well  as  by  adjoinders.  contnin- 
iDg  twelve  and  one  quarter  acres.  The  build- 
ings and  strueturea  are  described,  in  general 
terms,  as  follows:  "A  Ivge  oil  refinery,  used 
to  refiDB  crude  petroleum,  and  to  maoufaclure 
gn^oline,"  etc.:  "wblch  refinery  baa  a  capacity 
■of  1,800  barrels  and  upwarda  per  day;  a  map 
or  plan  sbowing  tbe  exact  location  of  said  re- 
finery, Its  taoka,  buildin)»,sttl1s,"eta,  "being 
hereunto  attached."  Tlie  claim  further  sets 
forth  that  "all  the  steel  plates,  speciScallv 
mentioned  in  tbe  Itemized  stNlement  annexed 
bereto,  and  made  part  bereof,  v/ere  mode  and 
furniahed  by  the  said  Linden  Steel  Company, 
Limited,  for  the  erection  and  construction  of  a 
material  and  essential  addition  to  tbe  reSnery 
aforesaid  of  the  Imperial  Refining  Company. 
Limited,  to  improve  tbe  same,  and  increase  its 
capacity  and  efficiency;  that  tbe  above-men- 
tioned material  and  essential  addition  to  said 
refinery,  for  and  about  tbe  erection  and  con- 
alruction  of  which  said  steel  plates  were  fur- 
nisbed,  consisted  of  one  600'biarrel  steam-still 
for  steaming  naphtha,  said  still  being  Insepa- 
rably connected  witb  aaid  refinery,  and  being 
an  essential  part  thereof,  tbe  relative  location 
■of  said  still,  and  of  the  various  component 
partaof  said  refinery,  being  shown  In  tbe  map 
■orplan  above  referred  to,  in  which  aaid'mapor 
plan  said  still  for  and  Bt«ut  tbe  erection  and 
■construction  of  which  said  loalerial  was  fur- 
nished, is  colored  red." 

Referring  to  tbe  map,  which  Is  made  part  of 
tbe  claim,  we  find  a  complete  dcacriptioo  of  the 
land,  with  tbe  buildings  and  structures,  com 
posing  the  refinerj;,  protracted  upon  a  scale  of 
tony  feet  to  tbe  inch.  Tbia  map  shows  the 
size  and  relative  locations  of  all  tbe  buildings, 
with  respect  to  tbe  lines  of  the  land,  tbe  creek 
4nd  tbe  railroad,  and  with  respect  to  each  oih- 
«L.R.A. 


[er.    Tbe  pump-houae,  the  boHer-house.   tbe 

lagitator,  tbecondensera,  tbe  alills,  shopa,  bhck- 
smitb'a  shop,  water-tanks,  oil  tanks,  the  office, 
etc ,  drawn  to  this  scale  are  not  only  represent 
ed  bv  name,  but  tbe  various  pipe  connectioni 
are  rally  exhibited  in  variously  colored  liiMS, 
representing  tbe  alkali,  acid,  air,  water,  steam 
and  oil  pipea,  respectively,  as  they  are  oaed  In 
tbercguiaroperationoriberefioery  Thestn]& 
turea  not  named  are  numbered,  as  If  with  refer 
ence  to  aome  explanatory  paper,  which,  how- 
ever,wasnolfiledwiththcllen.  Oon^erioglhe 
peculiar  structure  of  an  oil  refinery,  we  are  of 
npioion  that  tbe  draft  contuns  a  belter  de- 
acriptlon  of  It  than  was  reasonably  practicable 
by  any  other  meaos,  and  we  are  clearly  of 
opinion  thnt  tbe  lien,  as  filed,  with  Ihe  accom- 
panying map,  must  be  held  to  contain  "  nich 
matters  of  description  aa  would  be  sufflclent  lo 
identify  the  same."  To  support  a  mechanic^ 
lien  Bgainat  an  ordinary  dwelling  house  it  Is 
not  necesMtry  to  describe  it  in  every  part,  every 
room  or  apartment,  or  appllancea  connected 
with  it  It  IS  sufficient  If  it  be  described  in  such 
form,  and  with   such  reasonsble   certainty,  al 


single  siructure,  in  the  same  eense  as  a  dwell- 
ing-house. It  conslats  of  a  variety  of  struo- 
tnres,  peculiar  in  form,  large  and  small,  each 
ariapted  to  some  particular  use  In  tbe  proeeM 
of  refining  oil,  but  the  whole  of  these  aeveral 
and  various  atruclures,  taken  togetber,  is  but 
a  dngle  utahlishmenl,  and  is  known  and  uaed 
as  an  oil  refinery.  It  is  oot  necesaary  that 
every  pari  and  appliance  of  tbe  refinery  abould 
appear  In  the  claim,  but  there  should,  as  in  the 
case  of  a  dwelling,  be  such  rea-woable  certainty 
of  description  as  would  clesrly  Identify  Ibe  aub- 
]tct  of  tbe  lien.  The  claim  further  seta  forth 
tbal  tbe  materials  charged  In  the  statement  of 
claim  were  furniabed  upon  the  credit  of  the  re- 
finery, buildings,  machinery,  etc,  thereof,  and 
that  notice  thereof  was  not  onlv  given  to  the 
owner  on  tbe  Soth  of  March,  1S88,  prior  iben- 
to,  and  afterwarda.  but  the  plalntiFa  intention 
to  bold  the  reflnerv  for  payment  of  said  ma- 
terials under  the  Mechanics'  Lien  Law  "was 
expressly  recognised,  known  and  underatood 
byall  tbe  parties  hereto  from  the  very  b^n- 
Dingof  tbe  negoliallons,  which  resulted  in  tbe 
furnishing  of  tbe  said  materials  for  the  pur- 

aforesaid."     Wo  are  of  opinion  that,  so 

I  any  question  baa  been  made,  tbe  claim 
m  mis  case  Is  sufficient  that  the  eSect  of  tbe 
amendmeot  waa  merely  to  make  the  claim  mora 
precise,  siieclfic  aud  psrilcular,  and  aboidd 
have  been  allowed.  In  this  view  of  the  case  it 
Is  not  necessary  lo  consider  the  remaining  ■•■ 
sign  men  Ca  of  error. 

The  order  itutaining  lie  damumr,  and  mak- 
ing the  rule  absolute,  it  rmerttd;  the  demurrer 
Is  overruled  and  the  rule  discharged;  the  Ilea 
is  reinatated,  tbe  amendment  nllowed,  and  a 
procedendo  awarded,  the  appellee*  to  p^  Um 
Costa  of  this  appeaL 


Ein>  or  Oasbs  in  Booe  IX. 
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L  OoTKiunnNTAL  JlSD  Folitigai.  RnAiTORa 

IL  OoKTBACTDAl.  AXD  CoiOUEROUL  SlILATIOIll 
III.  COBPORATIOHB  Aim  AbboouTICuii. 
XV.  FiDUOUXY  RziATtoire. 

T.  Douano  Bbla.tiob& 
YL  PaonaTT  BiaHT«;  Cinii  RsHBinEfc 

TIL  DUUQEB  FOB  TORTB. 

TUL  Cbdodai.  Law  and  PBAcnca. 


I  OoTXBinRiiTAL  AiO)  FtaJTnui,  BxtxTiom 


AKof  Awry  Araraoj  JUght*. 

Tb«  police  power  properlj'  iDclndcs  th«  right 
<to  forbid  tbe  UM  of  optnm.    (Wash.)  895. 

A  moDldpftl  ordlnBiice,  mtklog  it  a  misde- 
voeaiior  for  om  tuThig  labor  performed  under 
«  dtj  cODtntct  to  allow  more  than  eight  boun 
labor  Id  one  daj,  i»  void.    (Cal.)  483. 

Tbe  right  to  equal  accommodations,  under 
tbe  UlcKigan  Butute,  la  eoforced  in  a  case 
holding  a  rataoraut  keeper  liable  in  damage* 
for  diacrimiDalioa  agalnat  colored  peraona. 
<Hicb.)  589. 

The  wife  and  chUdren  of  a  Cblneae  mer- 
.chaot,  who  la  entitled  to  come  into  the  United 
StaKa,  ma;  come  with  him  without  tbe  cer- 
tificate required  br  the  Act  of  Oongreaa  of  m84, 
66.    (U.  a  C.  0.  Or.)  fiOl    Bee  alao  it^flra. 


.  66.  {U.  'a  C.  0.  Or.)  »t  Bee  alao  it^fta, 
Vl.,  Alitnt. 

Diacrimlnatlng  between  dtlaena  of  a  State 
«Dd  thoae  of  otlier  Stalea  in  the  matter  of 
licenaea  for  the  lale  of  Intoxicating  liquors  Is 
not  In  violation  of  the  cODstitutional  rtghl  to 
'equal  privilegea  and  Immuultiea.  (Ind.)  6U: 
<fid.)TS4. 

The  constitutional  protMon  ■■  to  equality 
of  privflegea  of  citizens  of  different  Btaleadoea 
not  preTcnt  a  dlacriminatlon  between  reaidents 
and  nonresidents  of  a  county  In  tbe  amount 
of  license  fee  required  for  parcbadng  a  certain 
kind  of  Kooda  to  be  shipped  from  tbe  county. 

The  TBlldity,  so  far  as  H  applies  to  tutentate 
commerce,  of  a  Statute  fixing  a  license  fee  for 
the  privilege  of  buying  produce  In  a  particular 
coun»  to  be  shipped  out  of  it,  does  not  make 
'the  Slatnta  In^Ild  as  to  sbipmenta  to  places 
-within  the  State.    (Pa.)  SOS. 

A  caae  which  dlscuassa  vetr  extensiTely  the 
powers  of  mnnldpal  corporatlona  In  respect  to 
markets  bolda,  among  other  things,  that  re- 
-atrlclions  aa  to  the  aato  of  meat,  etc,  must  be 
Teasonsble  as  to  times  and  placea;  that  the  grant 
■of  sulhoritf  to  rwilate  auch  sales  Is  one  of 
public  power:  and  that  the  coneiniction  or 
rent  of  a  building  by  a  dty  for  a  market-bouae 
is  not  made  Illegal  by  the  use  of  a  portion  of  it 
itoi  munldpal  courts,  etc  (Fla.)  69. 

Notice  to  an  Insane  person  of  proceedinga  to 
4  L.  R.  A.  B5 


ad^ge  him  inaane  b  not  necessai;  to  consti- 
tute  oue  process  of  law,  where  a  regular, 
practidug  physician  examinee  him;  and  anj 
relative  or  other  dtizen  may  appear  and  hava 
counsel  If  be  chooses.    (Iowa)  198. 

The  uae  of  wsjv  commenced  under  an  ac^ 
uol  and  recorded  location  Is  presumed  to  be  otv 
extendve  therewith.    (Me.)  91 

Munieipal  Cerporalwrt*. 

The  prindpla  that  a  munldpal  corporation 
Is  not  liable  on  aooount  of  defects  in  its  streeu. 
In  tbe  absence  of  express  proTisions  of  law,  la 
applied  to  a  case  where  trustees  and  atreM 


spect 

duty  to  construct  under  tbe  general  laws,  will 
not  create  a  UabUiW  against  the  municipally. 
(Me.)  805. 


space  between  the  end  of  the  bridge  as  built 
and  as  ordered  to  be  built,  although  tbe  spaca 
was  filled  In  by  one  of  the  towns  only;  and 
notice  to  the  town  lu  which  the  Mdgeis  sDo- 
ated  of  such  defect  Is  notice  to  them  aU.  (VL) 
888. 

The  llaUltty  of  a  munidpallty  on  uOm  titm 
contracts  Is  well  shown  by  a  casewbich  holds, 
among  other  things,  that  such  liability  may  ex> 
1st  for  money  hul  and  received,  where  want 
of  power  to  oorrow  It  arose  simply  from  a 
failure  to  grant,  and  not  from  a  prohibition  to 
exercise  it.    (Ab.)  497. 

Eminntt  Domain. 

The  fact  that  property  can  be  teken  b7emV 
Dent  domain  only  for  a  public  use  U  Illustrated 
by  a  decision  tbat  no  more  water  can  belaken, 
to  tbe  detriment  ot  mill  owners  on  a  stream, 
for  a  public  water  supply  than  is  required  for 
public  purposeai  and  that  it  canaot  oe  used  to 
run  small  moiora  for  tight  manufacturing,  even 
when  the  main,  except  in  casea  of  fire,  fur- 
nlsbee  more  than  Is  needed  for  other  public  uses;, 
The  fact  that  the  water  was  worth  more,  for 
86S 


•tream  ia  Immaterial.    (TL)  195. 

Tbe  right  of  b  lallroad  compaoj  to  use  laods 
takeo  by  eminetit  domain  does  not  permit  it  to 
allow  tha  use  of  vacant  portiona  of  It*  depot 
KTODOda  aa  a  yard  by  a  merchant,  altbough 
ue  coropanj'a  boaiDesala  facilitated  thereby; 
on  the  other  band,  the  owner  of  the  fee  iahdd 
to  have  no  right  of  passage  over  such  depot 
KTouQda  except  at  a  public  doaain^.    (Tez.) 

The  adoption  of  a  new  motive  power  in  place 
of  animal  power  on  a  street  railway  Is  not  with- 
in a  constitutional  problbltion  aeaJnst  "coo- 
■IructJOD  01  operation  of  a  street  i^lroad"  wlth- 
oat  consent  ol  the  local  authorities.  (N.  T.) 
134. 

A  passenger  raflwa^,  wboae  cats  are  drawn 

Sf  a  dtimmy  steam  engine,  creates  an  addl- 
onal  bnrden  In  the  lilglkway,  for  which 
original  owners  ue  enliil«l  to  compensation. 
(Tenn.)  100. 

Therightto  damages  caused  by  tbeoperation 
of  a  railroad  under  a  constitutional  provision 
requiring  compensation  for  property  "  dam- 
aged" as  well  aa  that  taken,  la  held  to  cover 
damages  for  diminution  in  the  value  of  prop- 
erty bv  reason  of  noise,  smoke  and  vibration 
causea  by  the  operation  of  the  road.  (Tex.) 
398. 

Taxation. 

A  good  CBM  on  the  qneatton  of  a  nonresi- 
dent's liability  for  taxes  holds  that  tbe  question 
of  liability  to  assessment  is  jurisdictlDnal  and 
always  open  to  investieation,  and  that  a  non- 
lesldent  coming  Into  a  state  for  business  par 
posea  cannot  be  held  liable  for  failure  to  eiam- 
Ineassesament  lists,  wlien  he  had  no  lust  reason 
to  suppose  that  he  would  be  taxed.  (S.  T.) 
498. 

A  man  In  poeaeaslon  with  his  wife  of  lands 
of  which  Ua  wife  has  the  unrecorded  and  nn- 
diadosed  tltl^  the  recorded  title  being  In  a 
third  peiaon  may  be  annetned  for  the  taxes 
thereon.    (Hasa.)ll& 

The  constitutional  requirement  of  uniformity 
of  taxatim  does  not  prevent  a  lax  upon  certain 
occupstlona.    (Neb.)  786. 

A  constitutional  provision  for  ad  valorem 
taxation  does  not  apply  to  sidewalk  aasess- 
inents.     (Gft.}402. 

A  constitutional  provision  Ihat  property 
ihall  be  taxed  In  proportion  to  its  value  doee 
not  preclude  a  license  tax  upon  dogs  as  a  police 
regulation.     (Ho.)  862. 

The  exemption  of  property  "used  exclusive- 
ly for  charitable  purposes  "  U  held  to  extend  to 
real  estate  of  a  corporation,  tbe  products  of 
which  are  exclusively  expended  In  training 
and  furnishing  petaons  for  charitable  work. 
(N.  J.)  196. 

Exemption  from  taxation  of  real  eatate  so 
long  as  li  ia  occupied  for  tlie  purposes  of  a  cor- 
poration will  not  extend  to  portions  rented  out 
to  tenants,  altbough  the  rents  are  applied  to 
tbe  uses  of  the  corporation.     (Ev.)  929. 

An  unusual  case  of  taxation  in  several  par- 
ticulars la  a  case  which  decides  that  water- 
power  appurtenant  to  land  may  be  valued  and 
taxed  witn  it,  but  tbat  the  right  to  have  canals 
through  land  of  another  person  kept  open  will 
not  exempt  the  latter  from  a  tax  on  the  land 
covered  by  tbe  water,  while,  on  the  other  hand, 
•  L.R.A. 


Due  process  of  law  in  caae  of  a  local  nimem- 
ment  Is  secured,  wheie  an  issue  can  be  tried 
and  determined  on  an  attempt  to  coUect  th»- 
assessment.    (Ga.)  403. 

A  license  tax  on  purchases  of  produce  to  bs- 
shipped  from  the  State  is  not  a  tax  upon  inter- 
state commerce.    (Pa.)  866. 

A  license  lax  on'  Insurance  agents  repreaeot 
1^  companies  not  located  withm  a  dty  is  vtdd. 

Offleen;  (Xva  Geniee  Btfonr 
A  test  case  on  the  New  V'ork  Civil  Service- 
Reform  Act  decides  that  the  Statute  providing 
for  a  state  board  of  three  commissionera,  only 
two  of  which  belong  to  one  political  party,  la 
not  un  constitution  a),  either  as  dis  franchising 
or  depriving  any  citizen  of  rights,  or  aubor- 
dlnatiQg  load  to  state  authorities;  and  that  a. 
testtoaeterminethequallflcations  oF  an  officer 
ia  not  prohibited  bya  constitutional  prohibition 
of  any  "  oath,  declaration  or  tesL^'  (N.  T.) 
579. 


408. 

An  extensive  diacusdon  of  tbe  law  concern- 
ing ddfatto  oflScers  Is  presented  In  a  cue  hold- 
ing that  a  judge  asdgned  to  a  district  where- 
no  other  Judge  u  acting,  and  acting  by  consent 
of  the  other  judges  under  his  own  oommisrion, 
altbough  by  appointment  under  an  unconsti- 
tutional Act  increasing  the  numtier  of  Judge*,. 
is  a  (U/aeio  ofBcer.    (Nev.)  59. 

.An  appointee,  to  succeed    one  who    stfll 
claims  the  ofQoe  after  an  illegal  attempt  at  m- 
moval.  Is  not  a  de  facto  officer.    (Mich.)  4U8. 
JvTitdittion. 

Tbe  Jurisdiction  of  a  State  for  tbe  regulation' 
of  fisheriea  extends  over  a  bay  within  Its  bo^ 
deis,  if  tlie  head-lands  at  tbe  mouth  are  les» 
than  two  marine  leagues  apart,  although  part 
of  tbe  Interior  of  the  oay  may  be  more  than  a. 
'  -  Tue  from  the  land.    (Mass.)  286. 

'he  limit  of  the  jurisdiction  of  a" 


iMguel 
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>Iadianaoonrt<  can  punish  violation  of  Or 
Biaie  laws  by  selling  intoxicating  liquors  upon 
boata  anchored  near  tbe  Indiana  shore  In  tha- 
Oblo'Biver,  which  is  tbe  boundary  of  the  Stale, 
as  the  State  Constitution  gives  concurrent  |a- 
risdictioo  over  tbat  river.    (Ind.)  664, 

A  scow,  on  which  intoxtcatinz  llquon  are 
sold,  anchored  about  half  a  mile  from  shore  in 
Saginaw  Bay,  is  not  within  any  township  in 
Michigan,  and  a  sale  of  llqnora  tbereon  ia  not 
snblectto  Ibe  Statutes.     (Mich.)  106. 

The  Jurisdiction  of  a  State  to  punish  offenses 
against  its  Sunday  Laws  is  held  to  extend  to  a 
steamboat  pilot  carrying  passengers  over  navi- 
gable waters  of  the  United  States  along  the 
state  border  between  different  points  in  the 
State    (Ind.)S21. 

Tbe  jurisdiction  of  courts  over  nonresidents- 
Is  affirmed  in  a  certain  case  for  the  reaclsaiMi 
of  notes  payable  to  a  resident  and  secured  by 
a  mor^ge  of  land  la  tbs  fiiat&  to  secure  tbft 


parcliase  price  of  land  In  •  foreign  countir, ' 

real.)  sn. 

Tbe  question  f>  decided  a^nat  the  eier- 
dae  of  Buch  Jurisdiction  Id  ■  cause  of  aclion 
ooDQected  mth  Indian  lands,    (Tex.)  849. 

A  decision  Ihftt  a  ndt  b^  a  foreign  receiver 
maj  be  entertained  when  it  will  not  work  in- 
jusHoe  to  dtlKQB  of  tbe  State  or  contraveDe 
tbe  policy  of  Its  laws,  applies  the  rule  to  a  salt 
to  collect  assets  of  an  msolTent  corporation, 
where  no  domestic  creditor  appears.    (Ala.) 

eoi. 

A  legacy,  amounting  to  |dO  only,  was  bdd 
too  smiill  u>  entitle  a  pensn  to  relief  In  eqnitT, 
(Mass.)  200. 

Also  tbat  a  forgedreleaaeof  a  legacy  will  not 

gve  Jnriadlction  to  eqtilty,  as  It  will  m  no  de- 
nse at  law.    J& 

Oonitmpl  of  (hurt 
'  Wliat  constitutes  contempt  of  conrt  Is  dis- 
cussed In  a  case  holding  that  an  affidavit  for 
change  of  venne  respeclfully  handed  to  the 
Judge,  stating  that  hfa  wife  bad  said  she  must 
seebimand  arrange  to  huve  tbe  other  party 
win  the  case,  is  not  contempt,  nor  la  a  state- 
ment that  the  petltlooer  belieres  from  the 
Judge's  rulings  tnat  be  Is  prejudiced,  if  sucb 
belief  U  genuine.    (Colo.)  66S. 

Vot«n  and  Bketton*. 
The  adoptlou  by  several  States  of  tbe  Ana- 
traliao  ballot  system  makes  a  Hontana  decis- 
ion relating  thereto  very  important  It  holds 
tliat  the  proTisIouB  of  tlie  Statute  are  manda- 
tor;, and  that  tbe  name  of  no  person  can  be 
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lawfully  published  or  printed  on  tbe  official 
ballot  nnlesa  be  was  nominated  in  the  statutoiT 
manner;  also,  that  one  whose  name  was  tbui 
published,  although  he  wu  not  legally  nomi- 
nated, cannot  take  the  office,  eyen  if  elected, 
altboogh  he  could  have  announced  himself  ai 
a  candldale,  and  then  have  lawfully  been  Toted 
for.     (Mont.)«7. 

Tbe  quallQcatious  of  a  Toler,  fixed  by  tbe 
Conalltutlon  of  a  State,  cannot  be  added  to  by 
the  legislature  sad  no  additional  qnallflcatloos 
can  be  fixed  for  registration.  Furthermore, 
where  the  Constitution  provides  for  registering 
of  votera,  a  Statute  providing  for  tbe  registry 
of  only  a  part  is  void,  and  so,  bIbo,  is  a  Iaw 
Impoung  extra  burden  and  hudahlp  tn  the  mat 
ter  of  re^lrallon  upon  persons  absent  from 
the  State  for  six  months  or  more,  or  who 
change  their  residence  from  one  counQ'  to  bd- 
otberwlthln  slxmonths  beforeelectlon.  (Ind.) 
826. 

Another  election  case  holds  that  raglstratloii 
b  not  necessary  in  order  to  vote  for  a  constitu- 
tional amendment  unless  it  is  prescribed  by  the 
CooBtitution,  although  an  election  for  mem- 
berB  of  the  Legislature  was  held  on  the  same 
day,  for  which  registration  was  necessary. 
(Nbv.)  885. 

Aprimar;  election  Is  an. "electioD" within 
a  Statute  prohibiting  sale  of  liquors  on  election 
days.    (Ind.)  170. 

Two  propositions  to  erect  from  one  county 
two  new  ones,  the  boundaries  of  which  con- 
flict, cannot  be  submitted  at  one  election. 
(Neb.)  883. 


n.  CkinTKAcrrDAii  axd  OounBOUi.  RsLAxion 


•  The  rule  that  an  olBcer  cannot  assign  bis  nn- 
ennied  salary  Is  applied  by  a  decision  that  an 
assignment  of  a  sherlS'B  fees  for  future  public 
■ervices  is  against  puhlio  policy  and  void. 
(H.  Y.)  708. 

An  assignment  by  a  retired  officer  of  the 
United  States  army  o\  his  unearned  pay  is  also 
▼old,  as  against  public  policy.    (N.  J.)  231, 
HfegotUMt  Paper. 

The  somewhat  vexed  question  as  to  tbe  rl^bt 
to  claim  as  a  bona  fide  purchase'  of  negotiable 
paper  taken  for  a  pre-existing  debt  is  ro- 
ezamlned  In  a  case  deciding  that  an  absolute 
extinguishment  of  soch  debt  fa  Bufllcient  con- 
sideration to  make  the  purchaser  a  holder  for 
value.    (N.  T.)  6B0: 

Demand  on  principal  wQI  not  bind  an  in- 
doTser  of  a  note  signed  bv  one  as  "  agent" 
without  disclosing  hit  priudpal.  (Hiss.)  8S2. 
i_  Orai  Agramentt. 

A  good  inustratioD  of  the  Invalidity  of  con- 
temporaneous parol  agreements  to  modifv  a 
contract  is  shown  In  a  case  denying  the  valid- 
ity of  such  Bgreemem  on  the  purchase  of  soods 
to  advance  the  price  of  the  goodB  and  notify  the 
trade  thereof.    (N.  Y.)  548. 

The  invalidity  of  parol  agreements  to  con- 
vey real  property  is  well  Illustrated  also  by  a 
decision  that  a  wife's  parol  promise,  on  accept- 
ing a  deed  from  tier  husband,  who  was  intem- 
perate, to  recoDvey  It  and  again  live  with  him 
as  his  wife.  Is  not  enforceable,  unless  she  entei- 

•  L.  R.  A. 


talned  a  frendolent  purpose  not  to  perform  On 
promise  at  the  time  it  was  made.    (Ala.)  387. 

A  verbal  agreement  cannot  create  a  lien  on 
land  in  favor  of  a  surety,    find.)  178. 

The  length  of  lime  which  a  contract  may 
cover,  without  being  subject  to  the  Statute  of 
Frauds  as  one  "to  be  performed  wtthlnayear," 
la  well  illuatrated  by  a  deddon  tfaat  ■  promise 
to  support  a  minor  thirteen  or  fourteen  year* 
old  until  be  becomes  twenty-one  is  not  within 
tbe  Statute.  (U.  8.  G.  0.  Ho.)  189. 
BanJa. 

Among  tbe  onmerous  recent  cases  as  to  the 
rights  and  Babllittes  arising  oat  of  bank  collec- 
tions, a  case  herdn  decides  that  ndtber  the  ift- 
ccdvet  nor  creditors  of  a  collectliig  hank,  which 
transmitted  a  draft  to  another  for  ooUeouoD.bat 
became  insolvent  tiefore  receiving  the  proceeds, 
can  demand  themtrom  tbe  otberbaoK.  (Ey.) 
6BS. 

The  right  of  a  bank  to  pay  tha  note  of  a  de- 
podtor  made  payable  thereat  and  charge  It  to 
the  depodlor's  account,  without  notice  to,  or 
express  authority  from,  him,  is  affirmed  in  an 
Indiana  case  direcdy  conflicting  with  a  Ten- 
ncEsee  decision.    ,8  L.  R.  A.  278   (Ind.)  060. 

Debts  not  matured  cannot  be  set  ofl!  b^  a  hank 
against  depodts  of  an  insolvent    (Ky.)  106, 
TeiuraUy, 
ittamptlng  to  onat 


body  coDcluBire.    (lud.)  SOI. 

JiJa  agTeement  lor  BeptraUon  betiveen  hna- 
band  and  nite  la  governed  by  the  law  of  the 
Slate  where  it  wu  made  aod  partly  performecl, 
where  tber  are temporarlljfltayins,  uidDotby 
the  law  of  their  domidl  for  caiuesuisiDg  then. 
<Me.)  118. 

An  aiiTeement  between  botband  and  wife  on 
•eparalioD  for  her  separate  aapport  is  not 
aK&inst  public  policy.    M. 

The  nile  against  stipulations  to  relieve  from 
negligence  is  held  applicable  to  stipulations 
against  liability  for  imrepeated  telegrama. 
<Xrk.)  744. 

TherlghtoracaTTfer  by  stipulation  to  Ai  the 
limit  of  liability  to  an  agreed  valuation  of 
property  is  affirmed  in  two  caaes.    (N.  H.)448, 

The  rule  that  a  contract  to  sUfle  competition 
la  Diegal  is  applied  in  a  decision  holding  such  a 
contract  between  rival  railroad  companies  ill& 
gal.    (lDd.}764. 

Another  case  relating  to  the  invalidity  of 
contracts  against  competition  decides  that  coo- 
trtcla  between  ndlroad  companies  to  prevent 
nnbealthy  competition  are  not  neoesBaril;  void, 
and  Ibat  a  company  whichcoatinueatooperate 
anolber'a  road  after  a  statnte  has  made  eucb 
contracts  Illegal  cannot  retain  the  proceeds 
when  called  to  account,  buttbat  the  otber  road 
ia  not  in  pari  Mieto,  and  is  entitled  to  an  equi- 
toble  share  of  the  earning     (N.  H.)  689. 

An  agreement  to  refrain  from  bidding  at  a 
Judicial  sale  ia  not  necessarily  void,  where  ibe 
primary  purpose  is  merely  to  protect  rights  and 
not  to  suppress  competition.    (S.  Y.)  781. 

The  mere  fact  of  an  agreement  to  give  a  re- 
bate U>  a  shipper  Is  held  not  to  show  an  illegal 
contract  by  a  carrier.     (Ind.)  764. 

Another  case  holds  that  the  amount  of  a  re- 
bale  from  tariff  rates  cbareed  other  customen 
for  precisely  similar  services  Is  sufficient  to 
abow  that  a  carrier's  rates  were  unreasonable 
and  constituted  unjust  discrimination.  (Iowa) 
784, 

The  principle  that  no  recovery  can  be  had  on 
an  illegal  contract  is  held  not  to  defeat  a  right 
to  the  purchase  price  of  bottled  beer  sold  with 
knowledge  that  It  was  to  be  used  or  sold  in  a 
house  of  ill-fame.    (Uinn.)  fiOS. 

No  compensation,  even  upon  fuantum 
meruit,  can  be  recovered  tor  services  under  a 
contract  for  an  entire  consideration  to  act  as 
clerk  and  bar-lender  for  a  dealer  in  noccries, 
wbo  also  sold  intoxicating  liquors  Illegally, 
<R.  I.)  110. 

Another  dedslon  flluatrallog  the  same  pt^t 
la  one  holding  that  the  mere  knowledge  of  a 
lender  of  money  that  the  borrower  intends  to 
UK  it  in  wagering  contracts  will  not  defeat  a 
recovery.    (Ind.)  867. 

The  old  Law  of  Champa:^  is  illustrated  by 
a  decialon  in  which  the  assignment  of  a  bare 
right  to  file  a  bill  in  equity  for  fraud  is  held 
void  as  agnlDSt  public  poucy,  although  assignor 
and  assignee  were  tcnanls  in  common  of  the 
properly  affected  by  the  fraud,     (Nev.)  802, 

A  contract  by  one  not  an  aliorney  to  procure 
employment  for  an  atloraey  for  a  share  of  the 
HL.  aA, 


tboee  not  attomeya.  (UaL)  4SgL 
Ovarantg. 
A  guaranty  of  rent  after  the  expiration  of  Ibe 
leaae  at  the  same  rate  as  befoie  is  discharged 
tiiy  a  new  arrangement  between  landlord  and 
tenant  which  makes  the  latter  tenani  at  ivlll  M 
a  different  rent  from  that  fixed  by  the  kaae:, 
(Hbh.}868. 

A  covenant  to  give  one  eighth  of  the  mineral 
from  certain  lands  with  a  grant  of  one  eighth 
of  the  ore  mns  with  the  land.     (Wia.)  581. 

Another  case  holds,  as  an  eicepiion  to  tha 
rule  requiring  privity  of  estate  in  case  of  cov- 
enants running  with  the  land,  that  a  covenant 
between  adjoining  owners  fixing  tbdr  rights  to 
the  wsten  of  a  stream  runs  with  tlie  land  and 
binds  their  grantees,  although  the  deeds  do  not 
refer  to  it    (Pa.)  810. 

A  covenant  against  incumbrances  coven 
those  unknown  as  well  as  those  known;  and 
an  obligation  to  pay  for  part  ol  a  party-wall, 
if  used.  Is  an  incumbrance.    (Neb.)  8S7, 


The  invalidity  of  a  conveyance  of  an  helr'a 
expectancy  la  asserted  In  a  case  which  holds 
also  that  it  is  not  enforceable  In  equity  after 
the  heir  comes  Into  poesession,  unless  the  priM 
paid  was  the  full  and  fair  market  value,  and 
the  ancestor  acquiesced,    (Ind.)  477. 

The  rule  and  measure  of  an  insurer's  tia- 


_._  cannot  be  waived  by  the  Insured,  or  lost  by 
any  statement  In  the  application.  In  tbe  absence 
of  Intentional  fraud.     (Ohio)  4B. 

A  carriage-house  and  stable  are  covered  by 
insurance  on  a  "dwelling  and  additions  there- 
to, etc.,"  where  they  are  in  fact  under  the 
same  shingle  roof,  and  have  a  bedroom  over 
Ibem.     imch.)  1S7, 

A  transfer  of  the  equitable  title  to  property 
carrying  the  beneflcul  interest  avoids  a  policy 
under  a  condition  that  it  shaU  be  void  for  any 
cbann  In  title.    (Ey.)  827. 

A  DuildinK  is  vacant  or  unoccupied  within  a 
condition  of  an  Insurance  policy  where  a  ten- 
ant moved  out  the  day  before  new  tenants 
were  10  come  in,  and  they  liad  already  made 
some  repairs,  but  nothing  was  left  in  It  except 
two  or  three  planes.    (Ind.)  81. 

An  illustrstion  of  the  estoppel  of  an  Intarer 
against  enforcing  a  forfeiture  is  shown  in  a 
case  In  which  the  Insarer  accepted  payments  of 
premium  after  the  deetruciion  of  the  Insured 
proper^.    (Ind.)  817. 

Marine  Intaranea. 

Insurance  of  a  ship's  cargo  "  free  from  paTtM 

loss"  does  not  change  the  law  a"  ' ' 

ive  total  loss.    (Mass.)  881. 


L^e  Intvrantt. 

An  interesting  queaHeo  as  to  the  right  of  a 

debtor  to  pay  money  for  Insurance  on  bis  own 

life  Is  preeented  In  a  case  holdioc  that  such  a 

Kllcv   assigned  to  certain   creoitora  la  not 
ludulent  against  other  creditors,    (Ind.)  680. 
Thd    'vnlid  reasons"  for  which  a  member 
may  be  remstaled,  after  default  in  paying  as 
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RiBDid  or 
(OosnuOTUAi. 

«  f or  Inmrance  are  not  to  be  arbltnuilj 

determlDcd  bv  officers  ol  tlie  afsodatioo;  and 
tbey  include  failure  to  paj  by  reasou  of  apo- 
pleij,   cauiiog  uucoaaclouineaa  nbidt    cod- 
tlnues  untjl  death.    (N.  T.)  188. 
The  law  aa  to  tbe  lubBtitatloa  of  beneflcfa- 


Daoisioiia, 


la  complete  when  ereiytblDg  H  dona  before 
tbe  death  of  tbe  manber,  except  the  formal 
matter  of  changiog  tbe  certificate.  (N.  T.) 
DM. 

Aootber  ceae  ea  to  chaoge  of  benefldaTiet 
bolde  that  a  writing  directing  tbe  chaDge 
mailed  to  the  awociwon  mav  be  eOectnal,  al- 
thoagb  it  ii  Dot  received  undl  after  the  mem- 
ber*! death.    (Iowa)  8U. 

Another  caw  holds  that  a  clause  In  the 
charier  pennittlDg  a  change  of  benefldarj  will 
Ddt  preveot  the  making  of  a  contract  which 
will  gire  a  designated  pevee  a  vested  Interest, 
(N.T.)«1«. 

AeoidgfU  Innmmce. 

The  interpretation  of  the  term  "accident" 
and  limilar  words  in  insnraiice  policies,  which 
have  been  previoiislj  held  lo  cover  death  by 
Inhaling  gas,  bj  drowning,  etc,  ta  held  to  In- 
clude death  by  the  aocidental  t^lag  of  ptdson. 
(DDBTl. 

On  the  other  hand  is  a  dedaion  holding  that 


iDgbactaria  is  not  acddental.    (N.  T.)  017. 

The  loss  of  "two  entire  feet"  within  the 
meaning  of  an  accident  policy  Is  held  to  have 
happened  when  tbe  use  of  both  feet  is  de- 
stroyed t^  paialysia  cansed  by  an  accidental 
^■tol  wonnd  In  the  beck.  (Wis.)  686. 
Mailer  and  Streanf. 

An  fflaatratlon  of  the  rule  that  an  employer 
b  not  Hible  for  negligence  of  an  iDdependeot 
contractor  Is  made  by  a  decision  concerning 
Diligence  of  one  burnicg  brush  npon  a  nil- 
toad's  right  of  way.    (Aik.)  604. 

The  rtue  as  to  aeeTvant's  assumption  of  risk 
applies  to  an  employ^  who  goes  up  end  down 
a  long,  steep  and  Irregular  stairway  without  a 
railiDg.    (WIb.)  861. 

A  car  Inspector's  negligence  in  permitting  an 
nnsoitable  car  of  another  company  to  go  npon 
the  road  wiU  render  tbe  employer  liable  for  In- 
Jmy  thereby  to  a  brakeman.    (Tex.)  708. 

An  engineer  and  fireman  on  a  locomotive  are 
Idlow  aervants.    (N.  C.)  888. 

/Wnefpal  and  Agent. 

A  conductor's  contract  to  stop  a  train  at  a 
oertaln  i^ece  agaiost  the  rules  cannot  bind  the 
compaoy,  where  the  passenger  had  been  re- 
fused a  ticket  to  that  station  and  knew  the 
train  did  not  stop  there.    (Ala. )  888. 

The  right  of  a  physician  to  recover  for  serv- 
ices lo  paasengers  injured  hy  railway  trains, 
on  employment  of  the  MneiKl  superintendent 
of  the  railroad,  Is  not  affected  by  the  fact  that 
•dch  employment  la  the  bosinesa  of  another 
officer.    (Ind.)  008. 

Prinetpal  afid  Sunt]/. 

s  right  to  CO 

t,  which  la  barred 
payments,  entitles  him  to  the  full  amoant  of 
that,  it  it  is  less  than  the  coeuretles'  proportion . 

»L.aA. 


86ft 


of  the  debt,  and  the  barrea  payments  are  mora 
than  the  others'  proportion.    (Wis.)  411. 

Tbe  rule  that  a  creditor  is  not  obliged,  at  the 
■orety's  reqoest,  to  parsoe  remedies  against  the 
principal,  is  illustrated  by  a  decision  that  fail* 
~~~  of  the  creditor  to  levy  an  execution,  where- 


I^rtnanMp. 

A  case  about  mining  partnerships  holds  that 
a  partnership  fcNT  obtamlng  a  lease  of  mining 
property  and  tbe  extracUon  of  ores  tberebom 
will  be  oonstmed  as  a  mining  partnership,  un< 
less  there  is  a  clear  Intention  to  form  a  genera) 
or  commercial  partnership;  alao.  that  %  trans- 
fer of  the  Interest  of  a  partner  will  not  dissolv* 
the  partnership.    (Colo.)  450. 

A  partner  is  entitled  to  interest  on  advance* 
and  unwithdrawn  profits  by  express  agreemeot 
iderstandlng,  and  not  otherwissi    (Has8.> 


434. 


£U<. 


On  the  dishonor  of  a  check  given  for  good* 
on  a  cash  sate  the  vendor  may  retake  Uiem, 
even  from  an  innocent  snb-puichaser.  (Hinn.> 
968. 

A  valuable  c*M  aa  to  condltloool  sales  d^ 
cides  that  the  vendor  of  property  sold  on  coo- 
dlUon  of  prompt  p»ment,  with  the  right  to  re- 
take possession  on  default.  In  case  of  reedatloa 
and  retaking  possession,  most  return  to  the 
vendee  all  payments  previously  made  abov* 
proper  remuneration  for  the  use  of  tbe  pro|^ 
erty.    (Ga.)  878. 

Tmd^. 

A  deposit  of  the  purchase  price  of  land  in  m 
hank,  after  tender,  without  aotioe  to  the  vendor 
or  pladog  it  at  his  digpoaal,  where  It  Is  subse- 
quently drawn  out  and  used  by  the  depositor, 
win  not  slop  Interest  on  the  pnichoae  price,  if 
he  is  In  possession  receiving  the  rents  and  prof- 
its without  paying  rent,  although  at  all  time* 
ready  to  pay  the  money  on  demand.  (Uass.) 
266. 

A  tender  of  mon^  is  not  a  good  snbstltut* 
for  a  tender  of  interest-bearing  notes,  which  * 
purchaser  at  auction  has  agreed  to  give.    (Ind.> 

XiteMantm*. 

Tbe  vote  of  a  corporation  to  pay  a  certain 
salary  to  an  officer  la  not  a  contract  until  oo 
cepied  t?  him.    (Host.)  117. 

The  doctrine  of  "substantial  compliance"  of 
building  contracts  Is  held  not  to  apply  when 
omissions  or  departures  from  the  contnict  ar» 
Intenllonal  and  so  substantial  as  not  to  be  re- 
mediable, even  If  the  building  remains  on  tb* 
land  and  the  owner  enjoys  the  benefit  of  it> 
(Hinn.)  62. 

A  contract  for  "about  SCO  acres'*  will  be  r^ 
idnded  where  thete  was  In  fact  ooly  185  acres, 
but  both  supposed  there  were  300,  and  the  ven- 
dor BO  informed  tbe  purchaser.    (N.  H.)  00. 

Ladies'  Jewelry  |Mcked  in  a  man's  trunk 
merely  for  transportation  Is  not  baggage  for 
the  loss  of  wblch  be  can  recover.    (Cal.)  481. 

Describing  tbe  boundary  line  of  a  lot  as  the 
center  of  a  party-wall  is  not  on  Implied  grant 
of  a  perpetual  easement  for  such  wait,  so  as  t» 
allow  it  to  be  rebuilt  after  being  acddentallv 
destroyed.    (N.  T.)  180. 


m,  CoKPOBATianfl  Aim  Asbooutiohb. 


OarforaUon*. 

The  dedifam  of  (be  Kew  York  Court  of  Ap- 
peals on  Oie  celebrated  Bugar  Trutt  Gate  eatab- 
liahefltbedoclrlnetlistcorporttionacaiiDot  enter 
Into  a  portneiEdtlp,  either  oliecUy  or  indlrecilj, 
throat  the  medium  of  m  tnisL    (K.  Y.)  88. 

A  Btesmiblp  company  foimlng  one  of  a  line 
of  through  cunen  wlUi  certain  raUroadi,  al- 
though not  mentloDed  in  B.  C.  Oen.  Stat ,  fS  1618, 
if  the  same  ai  a  oonnectinc  road  from  wtdch  a 
receipt  moit  be  procured  for  goods  tranaferred 
Id  order  to  leUeve  another  carrier.    (B.C.)  888. 

The  limitation  of  the  power  of  corporations 
li  iDnuialed  b7  a  decision  holding  specnlatiTe 
oonlncia  of  a  n'ringi  bank  tiUni  ^w^  and  that 
It  la  not  estopped  to  aet  up  tbt  defenae  when 
sued  for  commladona  bj  brobera  who  made  the 
contracla  in  their  own  namea.    (N.  T.)  708. 

Although  acoTporatioD  la  forbidden  to  com- 
mence buuneas  until  Ita  atock  la  all  paid  in  and 
cenlflote  filed.  It  maj  leoorer  on  a  contract 
made  by  It  and  faUy  perfonued  before  auch 
payments.    (Hssa.)  SS&. 

An  ezceptian  to  the  general  rale  that  "  raH- 
rosda"  include  atreet  raflnajs  U  made  by  a  de- 
dalon  that  tbe  problbitlou  of  Pa.  Oonat.,  art  7, 
g  4,  against  consolidation  of  competing  raQ- 
wayi,  does  not  spply  lo  atreet  railways  on 
parallel  streets.    (Pa.)  869. 

Tbe  attempted  transfer  of  corporate  stock  by 
the  united  action  of  trustees  and  atockfaolden, 
without  any  independent  action  of  the  trustees 
as  such,  is  a  corporate  act.    (N.  Y.)  88. 

Debts  contracted,  for  which  directors  of  a 
corporation  are  made  liable,  do  not  include 
damages  a  dtUeto,  or  a  judgment  In  tort,  (R. 
L)  lOT. 


The  bond  of  a  corporation  may  be  tssned  at 
lea*  than  par  for  either  money  or  uiuueilii. 
(N.  T.)  52l 

A  limitation  as  to  the  number  of  votes  irhlch 

single  stockholder  can  cast  cannot  be  evaded, 
yanother  corporatir~  "--'j'--  ■■--  ^-->-  «— 
gratuitous   transfer   i 
rAJa.)eSO. 

AshareholdeilnaGorpOTatlonfsnotatnistea 
so  as  to  defeat  his  right  to  vote  on  ameaanmin 
wbicfa  he  is  Interestia.    (N.  Y.)  S37. 

The  mode  of  proceeding  to  wind  op  an 
insolvent  corporatton  Is  shown  by  a  case  hold- 
ing that  mutual  Insuianoe  oompanlea  are  eub- 
}ect  to  a  Statute  anthmtdne  an  iojnnctloii  and 
receiver  at  suit  of  any  creator  ot  stockholder, 
and  ttiat  an  independent  actkm  by  the  Btt(»ner- 
genenl  will  not  be  permitted  ff  the  same  ends 
can  be  accomplished  by  bis  becoming  a  party 
to  a  pending  action.    (Wis.)  27S. 

AiKieialionM. 


masonic  lodge  of   an  applicant  1 

Bodety  is  a  part  of  the  contract,  tn«n.ig  their 

decision  conclusive.    (Conn.)  428. 

A  decision  of  a  voluntary  association  made 
in  good  taitb,  pursuant  to  Its  laws  In  respect 
to  membership.  Is  conclusive  on  the  conrts  if  It 
does  not  violate  any  law  of  the  land.    Id. 

A  stTODg  case  on  the  liability  of  memben  of 
a  votuntsn  association  is  one  which  iMrids 
members  of  an  uzdncorponOed  religious  societv 
persoDally  liable  for  arrears  of  the  pastors 
sslary,  and  for  moneya  advanced  by  him  toward 
tbe  erectk>nof  a  church  edifice.    (Wls.)6M. 


XT.  PiDuouBT  Rel&tioxl 


Tni*t$. 
'  A  good  Instance  of  the  liability  of  tnislees 
for  Inveatments  Is  presented  In  a  case  holding 
a  trustee  liable  for  loss  by  an  Investment  of  tbe 
trust  funds  In  railroad  stock  which  was  of 
somewhat  uncertain  value,  where  he  had  al- 
resdy  made  very  large  investmenia  of  tbe  trust 
proper^  in  tbe  same  stock.    (Mass.)  279. 

A  trustee's  leabnity  to  take  advantage  of  bis 
position  is  illustntM  In  a  esse  which  holds 
that  one  who  undertakes,  on  behalf  of  sub- 
•cribers  to  atock  of  a  corporation,  to  collect 
flubecriptioDS  and  spply  the  money  to  csncel 
corporate  debts  i^otiot  acquire  an  Interest  In  a 
Judgment  ag^nat  tbe  corporation  hostile  to 
Ihose  for  whom  he  is  scling.    (Ind.)  793. 

An  agreement  between  persons  havingclaims 
on  different  ponions  of  one  homestesd,  which 


TananU  in  Common, 
The  rdation  of  one  of  several  tenants  In 
oomJnon  of  a  ramainder  in  fee  to  the  othen 
makes  a  purchase  by  him  at  tbe  tax  sale  inure 
to  the  benefit  of  alL    (Ohio)  7M. 
8L.  B.A. 


A  tenant  In  common  cannot  acqnlre  an  ex- 
clnsive  right  agalnat  his  co-tenant  to  an  intereat 
In  tbe  land  by  purchase  at  a  sale  under  an 
Incumbrance  created  by  one  throu^  whom 
they  both  claim.    (Ind.)  ITS. 

Jttomeg  and  Olimt. 

An  attomev's  purchase  of  the  aubject  matter 
of  lltinilon  from  his  clieet,  or  any  speculative 
bargain  in  relation  thereto,  is  presumptively 
bivalld.    (He.)  00. 

Miteutonand  AdnUnitlratan. 

An  administrator  can  maintain  replevin  in 
his  own  nsme  for  chstteli  belonging  to  the 
estate.     (Mbss.)2«8. 

A   Joint  executor  or  administrator  la  not 

liable  for  assets  coming  Into  the  bands  of  ttie 

other,  or  tor  the  othera  mlamanagement,  etc, 

to  which  he  has  not  ooosented.    (N.  Y.)  SSI. 

Ballnunt. 

Tbe  doty  tt  a  bidlee  la  fUusmted  by  a 
dedalon  that  a  lafeKleposlt  company,  on  ■ 


whether  the  process  require*  a  surrender  of  the 
property,  and,  if  not,  muat  resist  the  taking, 
and  if  unsuccessful  In  Ihla  take  [voper  mess- 
mes  10  reclaim  Ik    <H.  T.)  488. 


871 
i;  OimiBmsDm.) 

Tbe  taWnf;  of  goods  from  a  carrier  bj  title  I  Uiough  not  distinguished  by  marks,  for  wbtch' 
^MramouDt  Is  a  good  defense  agajnst  the  oon-  a  wareboaseman  gives  a  receipt,  mnst  be  re- 
-AigDee.    (Hinn.)268.  tumed  in  nteU,  and  other  cases  cannot  tw 

Cues  of  eggs  which  can  be  tdentifled,  al- 1  subBtltnled  for  them.    (R.  L)  2«0., 

T.  DoKBffno  Rklationb. 


Cbtldren  who  aie  stnngera  In  blood  are  not 
-membereof  amsn'sfaniiljsoasto  entitle blm, 
-ass  bona flde  honse-keeperirith  a  family,  to 
4  homestead  exemption.    (Er.)  851. 

The  mere  fact  that  a  grradBon  renders  serr- 
-Ims  for  his  grandfsUier,  vith  whom  be  Hvee 
while  nnder  sge,  doee  not  Imply  a  contract  to 
pay  therefor.    (8.  Dak.)  880. 

Qift  to  Intmded  W^». 
A  esse  hsving  few  precedents  1b  Ihst  which 
4ioMb  that  a  man  U  entitled  to  recover  gifts  of 
inoDeT  made  to  a  woman  to  enable  her  to  pre- 
pare for  marriage  with  himself,  where  she  ihIIs 
to  fnlOll  tbe  engagement,  although  he  attached 
no  condition  to  tbe  gift  and  did  not  expect  tbe 
-money  to  be  refunded.    (Tt)  277. 

iWsaKKiy  ef  TTift 
The  disability  of  a  msTrled  woman  relieTBI 
her  from  UabilUj  for  the  negligence  of  a  serv- 
ant hired  by  Yibc,  although  die  is  living  ^lart 


from  her  htuband.who  lestclea  In  another  State. 
(R.  L)  165. 

Liability  of  a  wife  on  contracts  of  a  partner- 
ship composed  of  herself  and  her  huslHuid  is 
established  by  •  New  York  dedsion,  wlUk  thrsa 
judges  dissenting.    (N,  T.)  S9S. 

Marriant  and  Divoree. 

The  invallditj  of  a  marriage  because  of  tlia 
insanity  of  one  of  the  parties  does  not  extend 
to  a  case  of  mere  vice  or  uncontrolUble  im- 
polse  or  propensity,  ench  as  "kleptomania." 
(Hlnn.)  605. 

A  divorce  for  desertion  will  not  1»  allowed 
to  a  husband  who  is  not  entirety  blumeleaa  for 
the  wife's  act,  and  has  acquiesced  with  appar- 
ent satisfaction  in  her  absence.    (S.  J.)  090. 

The  InBlction  of  grievous  mental  suffering  Is 
held  liy  a  carefully  considered  case,  with  two 
Judges  dissenting,  not  to  constitute  a  ground 
for  divorce,  unless  its  actual  or  reasonanly  ap- 
prehended eSect  isiniurious  to  body  or  health. 
(Cal.)  487. 


yi.  Pbofebti  RibhtB;  ClVtL 


Tbe  right  of  ajien  beiis  to  take  property  pur- 
-chased  m  an  ancestor  includes  property  de- 
vised to  him.    (M.  T.lOffT. 

Hcm^egees,  also,  are  held  to  be  "porchas- 
■«n"  witbin  Uie  meaning  of  tbe  Statute  pro- 
tecting purchasers  from  nonresident  aliens. 
•Oowa)  m 

OusMljf  qf  Oorpm. 
A  comparatively  novel  case,  fortunately,  ts 
■«ne  wbidi  deals  with  the  right  to  the  custody 
■of  a  corpse  and  the  superintendence  of  Its 
burial,  holding  that  the  right  belongs  to  the 
next  of  khi  and  not  to  the  esecaicr  or  admin- 
istrator, and  that  courts  have  power  to  enforce 
-such  right.    (Ind.)  614. 

Properdin  game  killed  Is  held  to  be  no  such 

absolute  title  in  the  killer  that  he  is  deprived 

.«f  property  vrilhout  due  process  of  law  by  a 

.prohibitiOD  against  selling  it    (DL)  188. 

Photograph. 

Tbe  rigbt  ot  a  person  to  the  negative  of  bis 
■own  photograph,  as  against  the  photographer, 
la  decided  by  the  Supreme  Court  of  Hinnesota 
fallowing  a  recent  English  decision.  (Mian.) 
«& 

One  of  ihoee  dedsloas  that  are  almost  with- 
out precedent,  and  yet  relate  to  matters  of  the 
-commonest  sort,  is  that  wblch  holds  a  tenant 
'in  common,  who  has  cut  bay  and  other  crops 
«o  the  common  properiy,  entitled  to  maintain 
trover  against  the  co-tenant  who  takes  away 
the  prapertf .  (N.  Y.)  «aS. 
«L.R  A. 


An  application  of  law  concerning  emblft- 
ments  is  made  by  a  decision  that  a  gtowi^ 
crop,  sown  pending  the  suit,  passes  hj  a  d^ 
cree  of  divorce  giving  land  as  alimoay,  (Ohio) 
667. 

Oopyright  and  l^ade-marka. 

An  nnauthoiited  reivint  of  a  fonlgn  ency- 
clopedia infringes  tbe  copyricbt  on  aitlclea 
which  an  author  has  permitted  to  be  used  1b 
the  foreign  work.    <U.  8.  0.  0.  N.  T.)  488. 

The  Invalidiiy  of  descriptive  terms  as  trade- 
marks is  illustrated  by  a  case  holding  that  th* 
name  "International  Banking  Co."  is  not  a 
valid  trade-mark  for  a  banking  firm.  (N.  T.) 
GT6. 

The  words  "microbe  kfller"  cannot  consti- 
tnte  a  trade-msj'k  in  their  original  mMiiiina 
(Tex.)  146. 

Adxent  Pouettion. 


773. 

The  absolute  titie  to  property  by  adverse 
possesdon  mi  T  be  acquired  tree  from  the  lien 
of  a  tax  deed.    (Neb.)  783. 

The  rule  that  no  length  of  tfanewill  legalize 
a  nuisance  is  held  not  to  apply  where  the  oui- 
saaoe  Is  a  public  one,  and  is  simply  an  adverse 
use  of  propenv,  wblch,  under  state  statutes, 
can  be  acquirea  by  disselBin,    (Hass.)  610. 

Dge  of  nalnclosed 

land,  although  asserting  the  right  to  do  ao,  ii 
not  in  possession  so  as  to  entitle  him  to  nolioe 
of  expfratlon  of  time  to  redeem  from  •  tax 
sale.    (Iowa)  767.  i 


lue  improTemeuu  which  ■  leamaL  csd  n- 
mon.  In  the  absence  of  sgreement,  ue  011I7 
tbow  the  remoral  of  which  will  not  materltU^ 
injure  the  premises,  or  leave  them  worse  than 
he  foQDd  thein.  (Neb.)  TOO. 
Fmees. 

A.  prior  enrvej  U  not  the  ezcluslTe  teM  ot 
good  faith  in  the  locaUou  of  a  dlvialon  fence, 
which  is  placed  bj  mistake  on  utother'a  land, 
(Ark.)  686. 

PartfurAip  BeaUt/. 

A  partner'a  Interest  in  land,  which  the  flrm 
is  organized  lo  deal  in.  It  only  an  Inlerest  In 
the  prodta,  and  be  baa  do  title  to  the  land. 
(Fa.)  421. 

Real  EtiaU  Beeerdt. 

The  neceasitf  of  accuracy  in  the  recorda  of 
real  property  is  well  Bhown  by  a  decision  that 
the  record  of  a  judgment  againat  William  H. 
la  not  constructive  notice  a^iost  H.  W.  AL, 
who  was  the  same  peraon.    (Ind.)  471. 

Ileglstralion  ot  a  mere  voluula^  deed  bind« 
■  suMequent  purchaser  in  the  aiMence  of  act- 
ual fraud  in  toe  deed,  otherwise  liot.  (Ala.) 
418. 

Voted  BighU. 

Interests  la  a  contingent  reminder  may  be 
vested,  subject  to  the  happening  of  the  con- 
tingency.    (Haas,)  211. 

ShtOty'i  Gate. 

h  holds  t 

I 

bia  "lawful  heirs"  on  h'is  death  of  retiual  to 
occupy  the  land.     (Ind.)  165. 

CeOui  Qutf  3Vu«t. 

The  operation  of  the  Btatuie  making  tniBt 
•Mates  subject  to  the  beneficiaries'  debts  ia  not 
defealad  by  a-  law  giving  one  the  income  of 
property  for  life  with  power  to  dispose  of  the 
principal  by  will,  although  declaring  that  on 
an  attempt  to  suhject  it  to  his  debts,  he  shall 
receive  no  part  of  It.  but  the  Income  he  added 
to  the  priDcipal.    (Ey.)  EM. 

Ikeeienii  Eitata ;  WiiU. 

Although  a  deed  by  executors  to  tbe  "estate" 
ot  a  certain  devisee  does  not  convey  the  legal 
title  to  a  devisee  of  such  devisee,  it  may,  in 
connection  with  prohale  pioceedjoga  for  p&r- 
tltloii  of  the  land,  be  held  to  set  aput  such 
land  to  such  becood  devisee.    (Pla.)  848. 

The  surplus  proceeds  ot  lands  in  auxiliary 
administration  will  not  be  distributed  to  heln 
and  devisees  In  that  lurladlction,  but  will  be 
transmitted  to  the  principHl  administrator  In 
another  Stale,  in  which  the  assets  are  insuffl- 
dent  to  pay  debts.    (Iowa)  31S. 

The  law  as  to  charging  legacies  upon  lanil  Is 
presented  In  feverel  phases  In  a  case  holding, 
among  other  things,  that  a  legacy  was  charged 
upon  the  whole  reeiduary  eetale.     (Ind.)  584. 

The  law  as  to  interest  on  legacies  is  dis- 
cussed in  a  csae  which  holds  that  Ibe  date 
from  which  interest  runs  is  to  be  determined 
by  the  law  of  lestator'a  domicil;  and  Ibat  un- 

iustiflable  legal  proceedinss  by  a  legatee,  caus- 
Dg  delay  In  payment,  wUl  not  stop  ioierest; 
and  also  that  It  must  be  computed  at  the  legal 
rate,  if  at  aU.    (Uasa.)  UL 


to  be  sumwrted  by  a  devisee  oif  a  farm  need 
not  reaicio  on  the  farm;  alao  that  no  demand 
tor  support  Is  uecesaar;  in  order  to  entitle  her 
to  cash  payment  for  support  not  furnished  in 
the  past;  also  that  a  wijver  of  the  right  by  liv- 
ing with  her  husband  does  not  prevent  Its  re- 
vival on  the  husband's  death.    (Wis.)  037. 

Tbe  "Issue"  of  a  decsased  legatee,  who  are 
given  bia  ghBK  by  a  will,  iDclade  his  grand- 
children, if  their  parents  are  deceased,  as  well 
aa  his  children.    (Haas.)  311. 

A  noncupative  will  naming  the  domicil  of 
witnesses  sufficiently  declares  their  residemce. 


(I«.)  829. 

An  instance  of  giving  effect  to  testator  a  in- 
tention, which  la  imperfectly  eipreased,  i* 
shown  In  case  of  a  will  which,  after  providing 
for  testator's  burial,  eta.,  gives  "so  much  ($ 
my  worldly  estate"  10  a  certain  peison,  revok- 
ing all  other  wills.  It  is  hehl  that  the  intent 
was  to  give  the  whole  estate.  (U.  S.  C.  G.  W. 
Va.)  6ii 

On  the  remarriage  of  a  widow,  who  has  ac- 
cepted a  gift  by  will  of  the  use  of  real  estate 
so  long  as  *be  remains  a  widow,  testator's  heira 
at  law  are  entitled  to  it,  It  it  li  not  otherwise 
disposed  of  by  the  will.  (Mass.)  678, 
Lift  Bitata. 

Proflla  of  a  firm  dealing  in  land  after  the 
death  ot  a  partner,  including  a  rise  In  value  be- 
cause of  the  discovery  of  minerals,  are  income 
belonging  to  a  life  tenant  of  the  estate  af  the 
deceased,  and  not  to  the  remainderman.  (Fa.) 
421. 

Beversioners  are  not  affected  by  proceeding! 
against  a  life  tenant  ot  which  they  had  no  no- 
tice, even  It  another  reversioner  was  a  party  to- 
the  proceedings,  if  he  had  acquired  interest  ad- 
verse to  them.    (Haaa.)07I. 


The  right  to  a  homestead  Is  decided  to  ez- 
l«nd  lo  premises  used  as  a  hotel;  and  also  that 
a  village  lot  may  include  two  lots,  aa  marked 
on  the  village  map.    (lllich.)8D3. 

A  wife  caonot  make  her  husband's  deed  of 
their  homestead  etFectual  by  any  act  (unless  by 
estoppel)  which  does  not  amount  to  her  sign- 
ing the  deed;  and  an  estoppel  to  be  effectual 
must  operate  aa  to  both  fansbuid  and  wif& 
(Minn.)  806. 

An  acknowledgment  by  a  widow  ia  not  a 
sufficient  separate  acknowledgment  of  a  deed 
executed  by  her  deceased  husband  to  make  it 
a  valid  conveyance  of  a  homestead.    (Ala.)  84S. 

A  bouse  and  lot  held  by  a  town  for  the  us* 
of  the  public  school  is  not  subject  to  a  mechan- 
ics' lien,  unless  explicitly  allowed  by  statute. 
(R  I.)  IM. 

A  married  women's  consent  to  the  erection' 
of  «  building  on  her  land  will  not  subject  her 
interest  to  a  mechanics'  lien,  where  tbe  consent 
was  on  tbe  express  agreement  of  her  buaband 
to  pay  the  expense.     (Conn.)  111. 

A  coal  mine  is  an  "Improvement"  witbin  % 
provision  ^ving  a  lien  on  buildinga  or  Im- 
provements, etc.,  and  coal  cars  in  euch  mina 
are  within  a  provision  giving  a  lien  foe  "ma- 
terials."   (U.  8.  C.  C.  Ah.)  87. 

Tbe  Bufflcieni^  of  a  description  In  a  claink 


D,gH,zedr,yGOOgIe 


Btsuirt  OF 

(PSOPSBTT  BlQBTi; 

framecbanlo'llen  fa  upheld,  where  it  describee 
an  oil  reflaerT  by  oame,  ^vlng  meies  end 
1>oanda  of  the  lot,  and  reternoglo  a  raBpahow- 
btK  location  of  the  diffetent  Btnictuie^    (Pa.) 


V».) 

A  widow's  pnrlotulf  acquired  title  ii  out 
off  br  foiecloanie  of  a  mortgage  on  her  boa- 


defeat  It  aa  anlnM  cndltors  of  one  of  the  mort- 
gfigon,  who  nad  taken  a  aecond  monaage  on 
•ale  <rf  hia  Inteieet  and  died  before  the  time  foi 
noewal  bad  expired.    (Wla )  06B. 

Teoder  of  the  imonnt  of  tbe  debt,  tboagh 
•fler  matarity,  dischargee  the  lien  of  a  chattel 
(Miiiii.)5G. 


tnortgagei 


Fravdvtent  Oimveifanee*. 


iMod  was  not  to  defraud  his  credilora.    (Neb.) 
628. 

Notice  of  a  preTious  fnndulent  conve;Hnce 
irfll  not  prevent  a  snbsequent  purchaser  from 
having  It  set  aside.    (Ala.)  418. 


)t  conveyance  by  purchasing  through 
another  the  property  conveyed  under  a  subae- 
quent  Judgment  agalnat  hlmaelf,    (S,  J.)  H. 

Wag. 

Neither  of  two  adlotning  owners  haa  but  hi- 
tereat  in  a  common  pasaway  or  tbeir  divUon 
Une,  which  tb«T  have  conveyed  to  each  other 
for  that  ezcludve  nee,  ao  aa  to  give  Um  any 
right  (d  action  againat  a  tUtdperaon,  having  a 
right  of  way  over  it,  for  ohalnictlons  whKb 
do  not  Impede  the  reaaonable  oae  of  tbe  wmy. 
(N.  H.)  871, 

Wharf. 
landing  • 
—  ,__  _  _  use  for  _  .  ._  ^__^___ 
which  would  interfere  with  lla  ordinary  use; 
but  tbe  preaumption  Is  that  anch  landing  la  In- 
tended for  tbe  unloading  of  freight  naually 
tnnaporled  by  craft  on  Ibe  river.  (Ala.)  S87. 
Sale. 

A  sale  of  goods  on  which  the  title  la  not  to 
paaa  untQ  a  resale  doea  not  make  tbem  aubject 
to  a  levy  by  the  purchaaer'a  creditors,  at  leaat 
If  credit  baa  not  been  siven  him  because  (rf  hIa 
poBsearion.    (Uich.)  270. 


A  caae  about  tbe  right  (o  preferences  out  of 
^L . # . 1._  ^-_._.  p„f„, 

Mpaid 

tin  on  deUvety,  but  actually  delivered  without 
payment  mora  than  alz  months  before  the  re- 
ee^erahlp,  when  the  creditor  had  sued  for  the 
price  Mioncovered  part  mtlafacUoQ.    (Uinn.) 

BemtdiM  OeneraBv. 
One  who  attaches  assets  of  bis  debtor  in  an- 
other Blale,  knowing  bfm  to  be  inaolrent,  then 
■dla  hia  claim  to  a  nonresident.  Is  not  aubject  > 
•  L.  EL  A. 


DBOinoHB,  87t< 

am.  BxHanma.) 

to  suit  eflberto  enjoin  the  further  proaecntloii 
of  the  attachment  ault,  or  the  leualng  of  his- 
name  for  that  puipoee,  or  lo  recover  tbe  pro- 
ceeds of  his  aale,  although  bla  action  was  taken, 
to  obtain  an  advantage  over  other  creditors. 
(Haas.)  123. 

Publication  of  summons  against  resident  d» 
fendanla,  who  can  be  found  within  tbe  Btatt^ 
Is  not  "due  process  of  law"  In  aciiona  in  jot*- 
tPTtam.    (Minn.)  153. 

The  remedy  of  a  panenger  ejected  for  nos- 
payment  of  fore,  when  he  offered  a  ticket  pur- 
chased for  the  loumey,  but  which,  by  mistake- 
of  tbe  ticket  Beller,waa  for  tbe  aame  trip  hi  tbe 
other  direction,  la  not  In  tort,  bat  for  breach 
of  contract.     (W.  Va.)  188. 

Bight  of  Action  or  Defmu;  Partia*. 

Tbe  rule  Uist  no  demand  is  necessarv  before 
action  to  recover  property  taken  tortioualy  ia' 
held  to  apply,  although  defendant  Is  an  inno- 
cent purchaser.     (8.  Dak.)  817. 

The  right  of  a  third  person  to  sue  on  a  con- 
tract la  illnstraied  by  a  declalon  that  a  wife, 
not  a  party  thereto,  may  enforce  an  agra^ 
ment  vv  a  third  person  with  ber  husband  ia- 
matnfaui  her.    (VL)  S17. 

One  of  the  members  of  aclub  forwhoeeben- 


ahare  alike  In  the  proceeds,  cau  maintain  a  aep- 
arate  action  for  bis  share.    (N.  T.)  7M. 

Individual  Inhabitants  oi  a  town  have  no- 
auch  Intereet  as  to  entitle  tbem  to  become  par- 
tie*  to  a  suit  to  authorise  a  compromise  be- 
tweoi  the  heirs  andnezt  of  klnof  apetson  and- 
a  town  to  whidi  he  had  bequeathed  [Kopertv 
for  a  pubHc  charity.    (Ha**-)  1^ 

The  Inability  of  a  stranger  to  the  commoa 
title  to  qnestl<ni  tbe  rightfulness  of  tbe  ezcl» 
rive posseadtH)  ofonetenautlncommonagalnat 
hIa  oo-lenants  is  flluatrated  In  a  caae  which  de- 
cides that  tbe  validi^  of  a  partition  cannot  be 
aUai&ed  by  a  stranger,  as  a  defense  to  a  recov- 
ery by  a  tenant  in  common.  (Tla.)  S48. 
Kght  to  Beener  PaymmU. 

An  ezcepuon  to  the  rule  against  recovering- 
back  voluntary  payments  Is  shown  in  a  case 
allowing  a  recovery  of  the  excess  of  paymenia 
of  Interest  above  the  legal  rate.    (Tex.)  293. 

The  rule  aKainat  recovery  of  voluntary  pay- 
ments Is  illustrated  by  a  dM^Ion  denying  tho- 
rigbt  to  recover  a  bonus  paid  under  prot^  by 
a  stockholder  to  obtain  an  increase  of  atock. 
(Pa.)  681. 

Damagu, 

Tbe  principle  that  damagea  needlessly  Ii^ 
eurred  cannot  be  charged  to  another  Is  Olus- 
tiat«d  by  a  decision  that  a  landlord's  breach  or 
covenant  to  repair  a  leaky  roof  will  not,  after 


under  the  roof.    (Ind.)  TB8. 

The  right  to  recover  damages  for  mental  an- 
guish by  failure  lo  deliver  a  telegram,  notify- 
log  a  maa  that  hIa  wife  waa  at  the  point  of' 
death,  where  he  waa  thereby  wevented  from, 
reaching  ber,  ia  again  afflrmea  by  a  declsloii> 
extensively  reviewing  the  cases  on  the  subject. 
(N.  C.)889. 

Bttoppd. 

A  married  woman,  aa  well  as  her  husband,. 
Is  held  estopped  to  claim  a  vendor's  lien  by 


'Uiini  peiBOD  K>  Balance  me  pureiiaae  munBj  ur 
tbeir  veiidee,  under  an  agreemeDt  that  be 
••hould  bave  t  flnt  morlgaKe.    (A.la.)  97. 

A.  morlgagee't  tale  of  tbe  mortgagor's  inter- 

nt  la  tbe  mr- -* ' "~- 

will  not  estop 
isage.    (Colo.)Mt. 

Subrogation. 

The  If  mltalioQ  of  a  sarety's  rlabt  to  subroga- 
tion is  ibown  in  a  case  denjlng  the  right  where 
tbe  pijadpal's  property  was  attached  on  an  un- 
•ecnied  claim  as  well  as  ou  that  secured,  and 
.tbe  surety  paid  tbe  latter.  (N.  H.)  28S. 
JvSieiai  Notiet. 

A.  Kood  instance  of  tbe  power  of  courts  to 
■take  judicial  notice  of  facts  known  to  people 
.xenerallT,  is  that  in  which  notice  is  taken  of 
tile  fact  that  primary  eleclions  have  become  ao 
«flNntial  part  of  the  political  system.  (Ind.) 
170. 

Bmdenee;  TWo^ 

Tbe  right  to  compel  a  party  to  an  action  to 
-aubmlt  to  an  expert  surgical  examination  is  not 
•defeated  by  her  deliciicy  and  refinement  of 
feeling,  or  the  fact  of  nervous  temperament, 
-where  she  bag  already  submitted  to  such  ez- 


the 
^nse  of  opiuio.    (Ala.)  US. 


llvered  to  it  daring  tbe  day.    (Wis.)  859. 

Tbe  privilege  of  a  defendant  In  a  drfl  ac- 
tion to  refuse  toanswerquestloQsontbegKHmd 
that  the  answers  might  criminate  blm  may  be 
considered  by  tbe  Jury  In  detennlning  tba 
question  of  his  dvil  llabUlty.    find.)  145. 

Peremptory  challenges  may  be  taken  after 
Jorors  have  been  sworn,  but  before  anytbing 
else  has  been  done.    (Hass.)  891. 
Limilati<m  of  Actiom. 

Alt  action  at  law  by  a  surety  for  conbrfbatfan 
Is  governed  by  tbe  Statute  nf  Limitations  ap- 
plying to  legal  actions.    (Wte.)  411. 

The  bar  of  the  Btatate  of  Lbnltationa  by  an 
attempt  to  commence  an  action  is  held,  unda 
the   New  Toik  Code,  to  biclude  a  commence- 
ment l>y  substituted  eerrice.    («.  T.)  tM. 
'  Judgment. 

Tbe  rule  established  by  an  earlier  New  Tort 
decision  that  relief  from  a  Judgment  on  an  un- 
authorized appearance  by  an  attorney  must  he 
sought  by  motion  in  the  same  court,  is  held 
not  applicable  to  auch  a  juilgment  ir--"  — ' 
against  a  nonresident,    (H.  T.)  814, 


TIL  DAXAflxs  voB  Torts. 


The  Imputation  of  tbe  parent's  negli^noe  to 
'\  child  is  again  asserted  by  a  Msasscbusetts 
-decision.  In  which  tbe  child  was  plaintiff. 
<Hass.)  SS». 

The  change  in  the  law  relating  to  the  Impu- 
tation of  the  negligence  of  a  driver  to  one 
riding  with  him  Is  cleariy  set  forth  In  a  case 


denving  tbe  doctrine.    (Mo.)  1G7. 

"Hie  presumption  that  a  person  wiu  exercise 
ordinary  care  for  bis  life  is  applied  in  a  Wls- 


.  cousin  case,  which  Is  in  conflict  with  an  In- 
diana dedsloD  (S  L.  R.  A.  598).  so  as  to  author- 
ize a  recovery,  where  one  was  killed  at  a  rail- 
way crossing.     (Wis.)  521, 

Tbe  duty  of  a  person  toward    others  who 

'Come  upon  his  property  is  well  Illustrated  In 

-  the  case  of  milt-owners  who  are  held  liable  for 
tbe  burning  oF  a  child  in  hot  ashes,  which  they 

'bad  placed  in  an  eicavatlon  in  a  pile  of  furnace 

-ashes  on  which  children  were  accustomed  to 
play.     (Ind.)  818. 

In  view  of  tbe  great  number  of  elevaton 
that  have  recently  come  into  use,  a  decision  as 
to    negligence  in   leaving  the  entrance  to  an 

-elevator  well  unguarded  Is  of  general  Interest. 
It  holds  Ibe  owner  of  the  buuding  liable  for 

-Injury  to  a  mail  carrier  while  delivering  mall 

Aa  boxes  for  tenants.     (Haas.)  040. 
Fira. 
Negligence  in  tbe  use  of  Are  Is  discussed  In 

.«  case  deciding  that  fire  cannot  be  rightfully 

■«aed  to  remove  combusUhle  materials  from  a 

4L.R.A. 


Nvi»imet. 
An  lllustTatlon  of  a  nuisance  in  carrying  oa 
businees  li  given  by  tbe  decision  that  tbe  mann* 
facture  of  sulphuric  add,  by  which  noxious 
and  offensive  gasaes  are  generated  which  affect 
the  health  of  adjoining  reeldents,  must  be  beld 
a  Duisonce.     (Hd.)  787. 


material.    Id.;  (Hicb,)7a2. 

Another  case  holds  that  a  bnslDess  may  be  a 
uaisanoe  without  drlvine  owners  from  tbeir 
dwellings,  if  It  reoden  the  enjoyment  of  life 
and  property  nncomftotaUe;   tuso  that  tbe 

Suestion  of  negligence  is  not  involved,  and 
lat  a  Statute  authorizing  a  corporalloo  to 
maaufacture  gas  will  not  affect  tbeir  liability 
for  maintaining  a  nuisance  in  sucb  mannfsc- 
tnrc.     (N.  Y.)711. 

Btlll  another  case  of  a  slmflar  character  de- 
ddes  that  a  business  in  a  populous  communily 
is  a  nuisance,  if  It  cooatantlj  produces  odors, 
smoke  and  soot  to  such  extent  that  they  pro- 
duce headache,  nausea  and  other  pains  and 
achea  among  the  InhaUtants,  and  taint  their 
food.    (Hlch.}723. 

Another  case  holds  ooal  sbeda  upon  land  of 
a  railroad  company  to  be  a  nuisance,  where 
tjieir  use  makea  grinding  and  grating  noises 
and  scatters  dost  and  din,  so  as  to  destroy  tbe 
comfort  and  Injure  tbe  health  of  neighboring 
fnbabiuuts.     (til.)  730. 

This  case  also  bold*  thM  «  private  actloa 
may  be  maintained  by  a  penon  thus  injured, 
attbou|;b  the  sheds  may  ocaslitula  a  puhllA 
nuisance.    Id. 


Rfauifl  OF  Deoiaiorb. 


Untaujfut  Sale  <^  lAqwrt. 
A  father  ii  not  a  penoii  ai^neved  by  a  sale 
«f  fntoxlcantB  U)  bU  wlult  nn,  not  »  member 
•of  bis  family,  n  u  to  have  a  Hgbt  to  recoVer 
-damagea  for  mch  ule  under  Pa,  Act  Haj  8, 
18M.    (Pa.)B14 

A  publication  stating  that  a  bteach-of -pnmi- 
dae  snlt  b  tbreatened  ualoit  a  mairied  man  la 
Ubelona  jwr  u.    (N.  "IT)  621. 

An  article  mAj  be  llbeloua  though  U  reflect* 
npmi  a  wfaole  family,  and  is  not  directed 
against  any  particular  person.    (Eaa.)  60fi. 

Bending  a  ltd  envelope  to  a  meicbant  through 
'the  maila,  indorsed  in  red  letlera  for  return  to 


STS 


an  organization  for  "collecting  bed  debts," 
constituiet  a  llbeL    (Wle. )  66. 

Communications  sent  to  members  of  aach  an 
organizatioD  are  not  privileged,  -where  tlie  ob- 
ject la  not  lo'proiect,  but  to  aid  tbem  In  coeto- 
Ins  payment    li. 

False  communlcatloni  to  patrons  of  a  com- 
mercial agency,  who  hare  no  interest  in  Ute 
subject  matter,  are  not  privllegGd.    (Hich.)ioa. 


credit  of  a  person,  irhich  was  sent  out  to  the 
patroDB  of  the  agency  by  hia  chief  clerk  with- 
-    "■      flio.    ^ich.)l02, 


Yin.  OBnmAT.  Law  AXD  FRAnrOK 


See  slflo  iinini,  L,  JurfHKst£m. 

The  priTilege  of  an  accused  person  arainst 
'bcdng  compdud  to  teadfy  against  hlmseR  doee 
not  exclude  eridence  of  muka  and  scars  found 
tipon  him  doling  forcible  examination  to  as- 
certain his  Identity  for  the  purpoae  of  arreat- 
Incrhim..  and.)  ^- 

Tbe  distinction  between  matters  which  must 
and  which  need  not  be  negatived  in  an  indict- 
ment is  shown  by  a  decision  that  an  Indictment 
'  ~  selling  liquors  without  a  license  need  not 
,itive  an  exception  in  the  Statute  as  to  salea 
_  incorporated  places.    (Or.)  868. 

Several  counts  involving  the  seme  tranaac- 
-tion,  or  charging  dlttinci  stages  in  Ute  saiM 
SLaA. 


ofFenae,  although  some  diarge  %  felony  and 
others  a  misdemeanor,  may  be  Joined  in  an  In- 
dictment, where  conviction  of  a  misdemeanor 
is  allowed  under  an  indictment  for  felony,  and 
so  election  ceo  be  required  between  such 
counts.  (111.)  183. 
A  steamboat  pilot  carrying  passengers  on  a 

Kleamire  trip  Is  engaged  at  common  labor  or 
1  bis  usual  vocation,  within  the  meaning  of 
the  Sunday  Law.    (Lid.)S21. 

Opening  a  letter  received  throngh  the  United 
Stalea  mail  is  not  an  offense  under  N.  C.  Act 
ISes,  p^  41,  g  2,  onleaa  It  was  sealed.    (N.  0.) 


D,gH,zedr,yGOOgIe 


D,„i,z,dr,  Google 
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CTbB  Gvoeml  Indas  foUowi  tbtt.) 


oooulDiiaa  by  ti*  Mt  out  br 

looomoUva  11 

Sulfa  br  oorpanOoat  how  bToasht  tl 

Ivflraa  puMiwdnm  mIot  of  titlat  how 

ter  Ux  title  oon*tltiita«  raqnUtca  of;  ml« 

Id  Tmrloua  Stmtai  V 

;  for  oiima;  teanhlDs  prtaoDBr  tor 
erMenos  of  guSiSi  par^oanTiot  b«  oom- 
polled  to  fumlab  evUlenoe  Bgaliut  Umaalf; 
ohanfia  of  plaoa  of  trU  of  orlmliial  Mdon  8 


B  tocbtddfav  porohMe  of 
eUmn  ctMMM  In  kotloii;  kttomey  cannot 
immhitti  BdvaiBB  tiOe;    otuuniier^  and 


VoMithoilwd  appe* 


teat  of;  ranwdr  at<K«Btt  rtiief  trom  Jnds- 


d^oiltot  and  iMiAi  Mt-oC  of  nnttqnldatad 


finia  ami  imtiiai  ilxnature  br  one  u  iceat 

for  nndtaoloaed  prlnotpal  I 

•"T-fl  *■*-  I ' 1  ffiutae  for  nlna- 


CIkhIbibi  bm  of  lading:  (ooda  taken  h 


■atca  of  fan  and  trdrbti  m 


actMoMnt  for  labatea,  apMia)  ntea;  tm- 


batweeo  attorner  and  oUent 


■Ch»ek|aooept«nceot,not<p«o.fBCtoparnieDt  Hi 
4LaA 


OMl  rl^tta  I  foarantea  vttboitt  a 

tlOD 

Cenatttntlonia  iMTt  Mate 


PK>hlbltorrU<IiiorI<wi,howfiroaDatlta- 
Uonal  n 

GnaiBntr  of  <dTll  liffbta  tt 

Oontempt  t  petltloo  to  otauve  Tenna  H 

"""' "--JMlnii    "ipbatanlial  oompU- 


partr  mar  enf ocoe  H 

Bemolair  oonneoted  wttfa  flletal  tnnMo- 

thm,  not  Told  Bl 

Of  ndlroad  ooiapanr  UmlUiw  Ita  UabUltr; 


eatoppd;  paitr  oennot  i^ 
■dnd  while  tetalnlnrfmtta;  miiM  return 
proportr  for  breech  of  wanenQ  M 

;  lif  ht  to,  emonff  oo-traaiitB     n 
Oopji'l|flii  t  BMlgiiment  of;  trazuaodoni  for 

aeaurlnc,  onder  BorlMd  Aota  of  Ooasraa  (i 
OaiponhUaai  clawnicatlim  of;  dinoiutioa 
of;  tranohtoe  eonatmed;  imnt  of  corpo- 
rate rlglit  or  prlTlleaettilotlr  oonatrucd;  , 
oondlUona  attached  to  the  vant;  li^hta 
iubjeot  to  the  poHoe  powtr;  fcnfeltiire  of 
fiaDoUae,  how  dedand;  toctaltiiM  of 
charter;  monopollca  I 

LUUUtr  of  dlieoton  for  debta  eonbmoted    1 
BcatniDinv  eierolaa  of  oorpoiate  ban- 
□hlao:  action  br  one  cndnar  Id  b«tatt  of 

oontlnned  esMenoe  Ull  tortettofe  d^ 


of  oapltal  ftoOk;  Iboo  of  new  itock  < 
Oannot  pnrchaae  atook  of  other  oorpota- 
tloDB;  equity JnrMloUon  over,  UabUltrof 
dlreotota  alt  anlU  bn  whan  atookboMcva 
marmw  oorpontlonaneaaMrTparlr  I 
Voretan;  MvoMtlonof  tnidnMBOf,brBtate  < 
OoTMiajitai  wtfliaeTwal:  when  one  mar  ane 

Ori^daal  I««r.   Baa  Ivskrxmvs. 


Pot  ntegHttenoe  of  tdegrsph  oompanr 

PafttCTitlon  t  <■*  ^'"^  to  pnbUo  *■(>•  (o"°  oti 

intenUon  br  plattlnt  and  nle  of  lota 


Dvvlsa  and  l0g*^.   BMWtuo. 
~  stnaMidsewerKitBtDtorfreffi 

muDtotpal  oorpontloDs,  wfaea  not  Uatde 


Tim  wi  wbat  ooiuUtiitsa  fl 

MOldentB  M  tiatta  of  t 

|«l  rlfilit  to;  rlirbti  of  teoanttn 


int  dommln;  BpproprlKttOD  of  Und 


for  depot  tor  uie  of  tallroadii  what  oa- 
tatM  taaj  b«  taken  a 

OondemnaUoo  of  land  f  or  lallroad  pnrpoaoa: 


Eqnt^t  InatruotloQ  of .  ■■  to  dutlM  of  «zeoii- 
■^     ton  and  admlnlitratora  Si 

_  Jnriadtotloa  ovar  oorporatloni  B 

'  Jurladimon   over  proceeding  to  fortett 


fumUi  eTtdeooB  *1H*"W  hlmsett 
mOminimtn 


boDd  flled;  tabroKatlOD  of  suretr  on  par- 

Foreign  letHm;  power  and  aolhoHtr  of  tor- 
elKn:  Inoepaottr  of  for^sn;  azoeiitloiit  to 
mlei  ancIIlarT  letter*;  payment  of  leca- 
cdea;  Interest  on  legaoT;  leaaoies  which  do 


»  widow  over  other  lOBateea; 
lessor  to  widow  drawa  tntercat;  luttrao- 
tlon  of  oonrt  of  equity  >i 

AnoUhuy  admlnlMratlon;  power  and  au- 
thorltr:  dittritmtloD  K 

Fire ;  m*  out  bj  iparka  from  looomotlve:  Ba- 

bflltr  for  damacea  II 

FUhUT :  rlBbt  of  a 

Bight  of,  Butmrdlnate  to  that  of  naTlgatlon  81 

JHstoTMit  ^litof tenanttoTemore  V 

ForfUttirei  oflnBuranoepollarfornoapar- 

itof 


Not  favored  in  the  law 
■ntndnlent    otmrtiymtu 

oODT«yanoe;    vaUdltr  o 


valuaMe  conaMeration  sete  (ood  title; 
voluntatT  oonveyaiioe  rood  aa  to  aabw. 
le  vendor  had  niffl. 


whan  fraodolent;  frandulent  oonveTanoe, 
'^  who  protected  from;  oonve^noe  to  d«- 
fra  'd  mar  b«  avoided;  Intent  to  Under, 
delarardefraud;  frandnleat  Intent  aqoM- 
don  of  faol;  faflme  to  file  deed  for  reoord; 
notloe  of  frandulent  tatent  Interred  from 
elroumMtuioes;  MDreraaoe,  when  voida- 
ble;   knowledge  on  part  at  pnrohaeer; 

▼olnntaiT  aoaveranoe,  when  nU  at  to 
nibaequent  pnrchaaera  < 

Bad(B>  of  fraud;  r  ~ 

t  L.  R.  A. 


polior  of  law;  dlaoharsed  aoldtea  and  all- 
oia;  extent  of  right;  power  to  morlgagc; 
ooofllotl  Qg  rlghla  of  olalmant  and  n  ~ 


Becent  deoWona  under  Hofalgan  Btatntet 
lepaiate  Iota;  exemption  frcnn  eieootton; 
rights  of  Insolvent  debton  righia  €t  artte 
protected;  oontraot  hf  huaband  alone 
void;  Heohanks'  Lien  Idw;  mortgaga  c6 


Bqnitatile,  nature  of  U 

ArtkJlea  of  separation;  penal  bond,  m- 
oorerr  In  aoUon  on  U 

DIvoroe  tor  desertion;  desertion  most  be  tar 
the  atatotory  period;  action  on  gronnd  of 
deaertlon  and  lallnre  to  topport;  plea  o 
justlfloatlon  of  deeertlon;  oondonatlon; 
oonaent  or  aoqulncenoe  defeats  action       M 

Chnnot  bear  relation  as  partnets  to  eaoh 
other  ■ 

Indlet^Mnli  aSenacB  of  same  general  dm* 
BOUF  mar  t>a  Jdned;  fdonlsi  and  mM»- 
meanorsmarbe  Jotned;  aepaiate  otfsnsea 
of  game  oltM;  aepaiate  '-'■*"— —tr 
several  counts;  eounia  at  common  law 


to  be  negatived;  sxamplea;  wbailndiab 
mcDt  need  not  negative  ezoeptton:  need 


condttloriB  In  poUcfi  restiictiona  as  to  co- 
ODpatlon  and  amplojmeot;  death  while 
Oavellng;  wbOe  committing  a  pntillc  ot- 
tenae;    vloUtloiM  of  rulea  of  oompann 


death  from  InJmMs  In 


)  propcMn  vhat  not  a 
trnnsf  IT  of  prapertT  ■ 

lire  Inaurance;  forfeiture  fcr  nonpaifmeat 
of  pi«ailuni  note;  waiver  of  K 

Accident;  death  I^  aztemal,  violent  and 


within  ezoeptlon  In  noUor 


Index  to  Sotu. 


Inm 


r— Oootlnued. 


tin;  oondltloii  acaUut  Tacanojr  and  aoo- 
ooonpaaor  I 

KarliiKTlslittosbuidoii:  time  for  atNmdm- 
mmt:  noUM  oft  revocatloti  at;  aocept- 
•UM  and  effect  of;  teoliiilo«lt«t«l  Ion        a 

BegrnlaHon  of  ttmtgn  oompanlea  ■ 

Xtttarecti  mUowmnoa  of,  on  ■oooimtltig'  be- 


»  power  to  reiiilate:  power  tc 
raetriot  Mtoi  ooDttttntloDilltr  of  UoenM 
Imwk  kxad  letrltlatlon  not  iiDOoiiaUtu- 
ttouml;  Local  Option  Imwk  diMrlmliiatloii 
as  to  looaUtr  m  to  penons;  State  mar 
make  and  Izana  In  a  orlmlnal  offense;  Pn>- 
hlbltorr  Lawi  oonatltutional;  ipeolal  tai> 
Btkm  of  tratOo  II 

Uqnor  ImwB  of  FenniylTBiila  ootatmed; 
UoeittlnK  Mle  of;  Hoenae  bond  required; 
oanoellatloDcf  Uoenw:  eOsotof  attrordt 
nanoe;  QtH  Damage  Act  S 

Joint  tWMKrtfc    See  Taa.una  n 

JodielMl  Nde  t  application  to  i 
be  made  wltblo  raaaonable  tl 


Jnror  t  cannot  ImpeAOh  kh  own  Terdlot  8 

IiMidlord«ndtan^Bt|oontfaotBPflcaaeBi 

oondlUonal  sale  S! 

Bight  of  tenant  to  remove  flmuea;  cannot 

remoTe  after  explratloa  of   tbe  term; 

effeot  of  aooeplanoe  oT  now  leaae  It 

BummarT  ptooeedlnt*  to  ouM  tenant:  no- 

tloe  Id;  asreement  b7  landlord  to  keep 

premlaeB  la  repair  11 

Appeal  In  «ummai7  prooeedJnga  a 


the  preea:  restrlotlon;  false  and  mallcloua 
publication;  repntatlon  of  tradennen  and 
bnalnea  men;  words  tendlnjt  to  bring  (me 
Into  dlagrace,  ridicule  or  contempt;  imput- 
ing orlmloal  aot,  oormptlon  and  dishonor, 
or  want  of  cbaaUtr  M 

a  tax;    Talldltr  of    mnnlnlpal 


lleclwriilaa*  Uan;  pntdlobuUdlnsinotanb- 
leottoIJenlAw  11 

Ipropertj-  a 


_    _    ,    See  also  CUiraii  UosraAQs. 

Har  Include  futuie-aoquli«d  pTOpertr^ralI• 

road  mortgagee;  what  propertr  Included 

In  mortgage;     covering   aller-aoqulrad 


propertr  Included:  eamingg  and  protiis; 
priori^  OTcr  other  Ilena;  i«celver^  oer- 
tUoate  of  iDdebtedneaa;  when  cannot  have 
priority  over  eztoUng  mortgage  li 

Of  homestead;  foteoloaore  B 

Bedemptlon  after  forecIoBuie;  allowance 
for  ImproTementa;  tender  eMentlal  to  i«- 
dMm:  time  allowed  tor,  by  junior  incum- 
brancer; notion  effect  of  want  of;  right 

«U  R.A. 


of  senior  mortgagee  to  dkbunesMOts;  ao- 

oountlng  (I 

SettlnK  aside  sale  n 

Miinielp»l  eorporMitiona ;  when  not  IlaUe 
for  aot>  or  otolwloaB  of  offloen  or  agents; 
Instances;  tojuiles  reeuHtog  from  aool- 
dent;  monlolpalltT  liable  only  for  It*  own 
oeKllgenoe  x 

Power  to  boRow  moner  II 

Oonttructlon  of  ordlnanoes  Imposing  lloenM 
tax  n 

N«Kl4rBBe» ;  of  driver  not  Impnted  to  pae- 
■enger;  dut;  oC  railroad  oompanf  aa  to 
travelers  on  hlghwaT;  warning  on  ap- 
proach to  eroeslDg;  statntea  ot  varloui 
Slates  oonsCruad:  high  rate  of  speed;  d» 
gree  of  oare  required  of  travtier;  reckless 
aaumptlon  of  riO;  eontrlbntory  tauH 
defeat*  reoorerr:  rule  tn  Missouri  II 

bnputod  to  oblld  a 

Baals  of  llabtli^  for :  property  o 
no  duty  t 
effeot  of  oontributorj  negUgenoe ;  aool- 
doits  at  elevator  shafts  SU' 

N«w«p«ipera ;  Sundaj-  editions,  valldlt;  of    Uk 

nnlsiTiinn ;  what  is ;  limitation  over  of  right 
to  use  one's  own  property;  oouduot  ot 
business  when;  emlnldnof  smoke,  soot, 
Clnden  and  ooal  dust ;  JustUoatloii  under 
leglalatlve  authorlt)';  under  municipal' 
authority ;  municipal  antboiity  to  abat*  i 
abatement  of  aoUon ;  remedy  by  Injuns 
tlon;  by  action  for  danugee  by  tndlat- 
ment;  UabUlty  for  nulsaQoe  ni< 

Oflloers.    Bee  Assionifvn. 

Vmrbi/onibip ;  oompenmUon  tar  servkw  of 
paitnen :  allowanoe  of  Interest  In  part- 
nership aooouutlng'  1H> 
Sight  of  hosbaod  and  wife  to  form  HB 

Payment;  when  volnntary;  proteat  W- 

Aooeptanoe  of  oheuk  not  tpto  fatlo  pay- 

P«rpettiitl«Mt  suspendlngHmeof  Testing  of 
estate  til 

PoUeA  ptnrer  |  rights  of  oori>oratlont  sob- 

Jectto  m 

Vrtnoipml  mad  M^ent ;  rule  that  tmstea 
cannot  pToQt  br  trust,  applicable  to 
agents:  agent  cannot  assume  Incompati- 
ble  relations;  obaraotsr  ot  agent  Inoon- 
titlent  with  that  of  purohaser,  will  hold 
purchased  property  In  trust  for  prlnol- 
pal;  application  to  setaddssale  nt- 

PrlwdpMl  and  ■oratri  liaouityof  sui«ty 

or  guarantor  I  guarantor  ot  leasee  m^ 

OonbrlbuHoii  between  oo-suretles  Ul 

Liability  ot  suiety  on  ezeoutor's  bond ;  sub- 
TOgatlQD  of  surety  on  payment  of  claim     M- 

BallroMd  oompanlvBi  charter  rights  ot, 

snbjeot  to  leglstatlve  control  !M. 

Duty  to  furnish  can  for  transportation  and 
Hfe  modf  ot  ddvery;  duly  to  feed  and 


nre  to  transport:  liabllltr  tor  delay  In 
shipment  and  deHvery ;  liability  for  mls- 
oarrlage  and  wrongful  delivery ;  damages 
for  nPirllKeDt  la«  or  injuries ;  notice  of 
Claim  for  damages;  not  liable  for  acci- 
dents ;  contracts  llmltlnK  liability  MMI 
Duty  las  to  traveleTS  on  highway:  waro- 
Ing  on  approach  to  ctoh 


.gle 


«t  (tatoM  of    vkrlOku    Btatet:   nUo  of 
•peea  I 

Dutr  to  SDUH  •gAlDit  wttliigr  out  flna: 
lira  oomnniuloated  br  Epurka  from  looo- 
motive ;  UabfUtytor  daiiu««;  aotton         71 
Lfa^jIlItT  tor  aettlDr  out  tire  81 

Umbilitf  tor  act  of  Indepeadent  oontrkottx'   • 
BleotroeDtot  poneDKor  from  oar  li 

taal  MAarto;  oonvejrarioe  of  property  In 
expeot&Doj',  TiUd  41 

Dedkatlonot  land  t« patiUo  iiM,form  of; 
AmatUrof  iDtcotUn;  dadloatlon  br  plat- 
tluK  and  ante  of  lot* 

1___  __ 

M I  Priorttf  of,  over 
1 
« I  T«Med  and  oootfoceot.  dla- 

ITiwimiBl  inT rana—  t inral rniliilinn -rifM 
dependent OD  amount iln  dln>ule:  plaln- 
tutbaauotiiftttonmovo:  oitixeiuhip of 
plaiottfl ;  tJme  within  whloh  application 
mnattomade;  mart  b«  made  to  dcoult 
oourt ;  BffldaTlt  Id  cnpport  of  application  E 

8*l«a|  oontraolaof  leaBBaaoondltloDalealea   K 
Public;  rUAta  of  rendee  U 

B«t-afft  iuiUquidat«d  croea-demandi  i«UtioD 
between  a  depocttor  and  tbe  bank  II 

OnUqnldBtad  aroaa-demaodi  batween  book- 


fonned  within  a  rear  t 

hymentof  aiKittieT*i  debt  oreatM  no  equi- 
table lien  I 
■treet  raUlwaja ;  rnotlTe  power  of  1 

'~* [mtbHi  t  of  lureQ  on  axeoutot^  bond 

IT  parln>  claim  Z 

f  LkWBt  t^vellniconSandaT;  Bun- 
dar  newapapen ;  works  of  neoenttr  B 

I  of  toxea,  Jniiadioiioii  of, 


'Ti»e«t  ■'"'^'■''^''''■VMiiiuneroeivalidltrof  a 
Bzemptlon,  leetrlcted  we  of  propertr  a 

Bale  for ;  redemption  from ;  itatate  to  be 
ttrlcUr  compiled  witli ;  notloe.  rights  of 
owner  to  relr  on  reoeipt  of;  to  whom 
itlTea ;  whatlt  contatoed :  wrrloe  of,  copr 
of  to  be  sent  br  mall ;  oonitmotlTB ;  aerT- 
loe  by  pnbUoatlOD.  71 

Tantlon  by  muniaipaUtMa,  oooupaUon  tax  71 


daioastafOrdalaylndMTeTr  otmeaMxe  B 
lUtnt  In  iwminii  t  right  oE,  to  oropa ; 
liability  to  aooonnt  foi  nae  and  oocnpa- 


Ueofli 

'n?wlD-m*rkt  detlned;  object  of;  of  what  ma; 
ooDBln:  what  oaonot  be  aiipropriated; 
Beograpblcnl  namce ;  nae  of  In  buHlneaa ; 
name  of  place  in  oade-mark ;  property 
right  Id,  when  attachaa;    property    In 


worda ;  worda  and  namee  b>  oomnKm  imt( 
aaalgnmeDt  of  tiad^oama  and  tnde- 
mark;  right  to  azoloalTe  nae  of;  pro- 
tection of  rlgbt  to  aola  uae  of;  lmlt». 
Uon  Of,  an  Infringement ;  wbenoomtwIB 
not  toterfai*  U 

;  apon  land    oorered  by  pobUe 
street;  right  of  aotkm  for  • 

Trial ;  when  iDatruotJoni  may  ba  r«fiaed         fa 

Of  <trlnilnal  boUod,  change  of  venue  S 

Petition  to  change  venue  at 


eiaistacea 

nmrjr;  what  la  not;  leoovwy  back  of  exoeea 
paid  aa  interast ;  equitable  relict  when 

Teador  aod   iiiiintiaaiii      Bee  Boka 


TolimtBr7  Maoel»tlont  auipenrirai  of 
member ;  decision  of  ^Boen,^at  rarlaw- 
ablelby  courta  t 

Water  rnmpanlnai  fnnohiae  not  exelo- 
Mve;  wotda  coupled  or  aawalaled;  how 
nndentood  U 

Wattmi  aod  wa.taraaarseat  paramooat 
right  of  navlsatlon  over  flahery  right*        S 
Blperlan  rlghtto  use  waters  of  itceam;  con- 
ot  prtvllAge  to  use  water ;  tight 
Bstor  O 


tlona  precedent;  condition  subneiiiisnt; 
condltlooal  devises,  operatlOD  andaSwit: 
enforcement  of  oondWon;  devtoe  of  Ufa 

■  ■    -a  wile.  U 


■state;  when  eatatea  vest;  rule  whloh  gov- 
ems  a 

Teatamentary  obarge  on  laod,  how  eraatta; 
dlieoOoDs  In  will:  effect  of  aooepttDOB  of 
devise ;  directions  tor  sale  of  land:  legaoy 
chargeable  on  residuary  estate;  ezonera- 
tloQ  of  personalty ;  Intention  of  tMlator 
to  govern  tb 

I>eTlBe  to  widow  during  widowhood,  with 
oonUngent  authority  to  aell  n 

WbatlegaolesbearlnteTeat;  InUeaof  doww  Hi 

NunoupatlTe  will  defined  ■ 

Writ  of  prohibition  I  deOned;  oannot  be 
made  to  serve  pnrpose  of  a  writ  ot  aROT 
or  of  review;  whan  will  not  Ua  ■ 
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ACCOUNTING.    See  Cohtracm,  81. 
ACKNOWLEDOHENT. 

A  vlfe  nho  fsfia  (o  mcknowIedKB  *  cod- 
▼fjniice  of  tbe  homestead  as  required  bj  AIk. 
CtxJe,  g  2608,  at  the  time  of  ItB  ezecutfon  or 
subspqaentlf,  during  the  life  of  her  huabend, 
t  do  Ki  efilcleotly  m  against  the  beln, 


ACT20N  OR  SUIT.    Bee  also  Exbcutosb 
AKD  ADlUIIIBTKi.TOBB,   1;    Ihbjlkb  Fbs- 

1.  A.  paiaenger  who  by  mlatake  ft  given  k 
Ikbet  (or  the  wroDK  direction,  and  who  oa 
faihire  to  pay  his  rare  la  ejected  by  the  coo- 
hIuciot  without  UDDeceaaary  force,  has  no  rirht 
of  sclioD  for  ■  lort  against  the  companj,  but 
liny  caose  of  action  lie  may  bring  moat  be 
tinsed  on  contract  MaeKay  t.  (Hiio  Biter  R. 
Co.  (W.  Va.)  183 

3.  Brining  suit  to  redeem  from  a  fore- 
-closure  sale  nin  conatiCute  an  election  on  the 
part  of  plaintiff  to  affirm  Ibe  sale,  and  will  pre- 
•chide  his  Insisting  on  Its  inTalidity.  Bom  y. 
Jndianapolii  Jfat.  Bant  (Ind.)  676 

S.  Tbe  grantorinadeedglven  onlyaaaecoTl- 
ty  U  not  a  necessary  parly  lo  a  auit  aj  bis  grao- 
tM  BgalDSt  a  purchaser  from  the  laller  wllbout 
aiotiM  of  the  original  grantor's  rights,  to  set 
aside  the  deed  fronj  the  grantee  on  the  ground 
oflraudiDprocuringit.  Brubtry. Baker iNer.) 
802 

4.  An  assignee  of  the  right  of  action  to  act 
•aide  a  deed  lor  fraud,  although  receiring  also 
«  conveyance  from  the  assignor,  who  is  a  co- 
-tenant,  under  agreement  to  maintain  the  action 
for  their  Joint  beoefll,  is  not,  aa  to  the  interest 
aaslGDed,  entitled  to  malnialn  the  action  under 
•  statute  requiring  actions  to  be  prosecuted  In 
t]ie  Danw  of  the  real  pariy  in  iuUneM.  Ontber 
▼.  Baittr  (Mev.)  803 

5.  Wbete  an  insnnnca  company  lasues  to 
each  of  ten  persona  aa  members  of  a  club,  for 
.a  sepanle  conaiderstion  furnished  by  each,  a 
certlflcate  of  insurance  which  provides  that 
upon  the  death  of  either  meoiber  the  company 
will  pay  a  certain  sam  to  his  Tepresenlatlves 
and  to  the  BurvivinB  members  o(  tbe  club, 
ahare  and  share  otlae,  upon  the  death  of  a 
member  either  of  the  persona  interested  Id  the 
SL.R.A.  I 


■um  wblcb  thereupon  beoomci  payable  mar 
maintain  a  sepanta  action  to  recover  hla  sbara 
without  making  the  other  persons  Interested 
parties  to  the  actloiL  SnMulvth  w.  Bern*  Ben. 
Amo.  (N.  T.)  704 

6.  Suit  lo  recover  a  legacy  must  be  brought 
by  the  personal  repreaentatlve  of  a  decea»ed 
legatee,— not  by  hla  next  of  kin.  Bale  v. 
Xlcktrton  (Maas.)  £00 

7.  Wheretheperaotufntercstedinawill  are 
exceedingly  numerous,  all  need  not  be  made 
parties  to  a  bUl  filed  for  the  conatmctioii 
thereof,  provided  all  possible  Intereats  are  rep- 
resented,   Biih  V.  BanMTd  (Man.)  Sll 

6.  The  attomey-genenl  Is  the  proper  par^ 
to  represent  the  uieresta  of  the  public  In  a  suit 
brougbt  under  Mass.  Pub.  Btat.  chap.  143, 
f^  14-17,  by  Uu  heln  and  next  of  kin  of  a  do- 
ceased  peraoD,  to  estabUA  and  authoriie  a 
compromise  between  tfaemselvea  and  a  certain 


from  the  judgment  rendered  therein. 
bank  V.  Burbank  (Uass.)  ito 

9.  A  husband  and  wifa  may  maintain  a 
joint  action  for  tbe  breach  of  a  contract  made 
with  them  jointly,  by  which  a  third  penon  un- 
deitakes  to  take  charge  of  and  aafely  keep  tbe 
remains  of  their  deceased  cbDd  until  they  are 
ready  to  Inter  the  same.  BaUhan  Y.Wright 
(lud.)  S14 

Nona  AHD  BniBva. 

Action;  for  breach  of  covenant;  when  maj 
be  brought  by  one  of  several  covenantees.  TM 

For  damages  occasioned  by  fire  set  out  by 
locomotive.  7S0 


Salts  by  corporation;  how  brought  600 
ADVERSE  POSSESSION. 

1.  Where  a  person  has  been  In  the  open 
notorious,  exclusive,  adverse  poasessioa  of  real 
estate,  aa  owner,  for  ten  yean,  he  therebv  atv 

Siires  an  abaolule  title  to  the  land,  free  front 
e  lien  created  by  a  tai  deed  on  the  property, 
'   if  such  ad* 


AuxsB—ArrstkJ.  a»i>  Ebrok. 


2,  A  deed  (o  had  may  coDBtftute  mfSrleot 

color  of  title  to  found  a  claim  by  idvene  pot- 

aesBfon,  although  It  ii  Dot  properl;  ackaow- 

ledged.    CVamtr  v.  Clou  (Iowa)  773 

NoTxa  AND  Bbiefs. 

Advaae  poweMiinn;  color  of  title;  bow  far 
tax  tide  cotialilutes;  tequlail«e  of;  rule  In  vari- 
ous  Btatea.  772 

AUENS. 

1.  A  "nonreafdent  alien"  wborc  widow,  un- 
der Iowa  Co>ie.  _^  2413,  "ahHll  be  CQlitled  to 
tbe  Bame  ti^bts  in  Ihepropertj  of  her  husband 
ai  a  resident,  except  ib  a^ainel  a  parchaaer," 
means  one  who  resides  outside  tbe  Stale.  lU 
eUFi  EttnU  (Iowa)  ISA 

a.  Mortgagees  are  poTcbaaers,  wllbin  tbe 
ineatiiDK  of  Iowa  Code,  g  8442,  protectinff  pur- 
cbasers  from  nonresident  aliens  against  claims 
tordower.    mQtiV*EttaU{lo-<na)  13S 

$.  Tbe  wife  and  children  of  a  Cblnese  mer- 
chant,  wbo  is  entitled,  under  the  trea^  of  1880, 
srt.  3,  anil  Act  of  Congress  1884,  8  S,  to  come 
within  and  dwell  in  tbe  United  Btates,  are  en- 
titled to  come  tnto  the  country  with  bim  or 
after  blm,  w  aucb  wife  and  cbildren,  without 
tbe  certificate  prescribed  in  said  g  6.  B« 
CMunff  Tou  Ho  (C.  C.  D.  Or.)  20* 

4.  The  word  "purcbase"  includes  an  acquisi- 
tion b;  devise,  in  N.  Y.  Laws  1870,  chap.  88, 
provldiog  that  if  a  citizen  or  alien  re^deotwbo 
■ball  purcliase  and  take  s  conveyance  of  real 
cstale  wllbin  the  State  shall  die  inl«sUle  leaving 
persons  wbo,  according  to  the  Statutes,  would 
answer  tbe  description  of  heirs  to  him,  aucb 
pprBons,  although  aliens,  sJiall  be  capable  of 
taking  and  holding  aa  beirs  all  the  real  estate 
«wned  by  him  at  tbe  time  of  hla  death. 
Btamm  t.  Bottudek  (N.  Y.)  1197 

ANr*TAL8.    Bee  also   Gaub,  Kotbb  ksd 


TIm  impositloD  of  a  licenne  tax  on  dogs, 
under  a  city  charter  empowering  ibe  city  lo 
tax,  regulHle,  and  restrain  the  running  at  large 
of  dogs,  does  not  violate  Mo.  Const,  art.  10, 
IS  4.  requiring  all  property  to  be  taxed  Id  pro- 
portioD  to  its  value.    Carthage  v.  B/icdet  (Ho.) 


1.  An  appeal  may  be  taken  to  tbe  Oenersl 
Term  of  llie  Supreme  Court  of  New  York  from 
a  decision  of  the  trial  court  denying  a  notion, 
made  upon  the  Judge's  minutes,  for  new  trial 
in  an  nciion  which  bas  been  tried  before  a  Jury, 
noLwirtinlHndinK  judgment  has  been  entered 
therein  from  which  no  appeal  baa  been  token 
and  as  lo  which  the  lime  for  appealing  has  ex- 

?re<l.      Fouia  v.  Commereial  Mut,  Int.  Co.  (N. 
.)  613 

3.  An  afHdavIl  for  appeal  from  the  decialon 
of  a  dicuit  court  commtsBloner  to  the  circuit 
court.  In  a  summary  proceeding  by  a  landlord 
to  recover  possession  of  the  leased  premises 
from  bis  lenaul,  is  sufficient  If  in  the  com 

form  of  affidavits  on  appeal  from  ]u«< 

courts,  altbougli  it  does  not  aiato  the  nature  of 
tL.  R  A. 


the  action,  nor  when  It  aroae,  nor  when  h  wh 
tried,    Banme  t.  BaiUg  (Hlcb.)  801 

8.  When  a  circuit  court  commtosioDer  takes 
an  appeal  bond  in  proper  form  cont»iiilng  a 
certain  penalty.  In  proceedings  had  before  him 
b;  a  landlord  to  oust  his  tenant  from  tbe  leaiied 
property,  and  grants  an  appeal  by  making  a 
return  to  the  circuit  court  of  aucb  proceedings. 
nith  tha  affidavit  and  bond  of  appeftl,  tt  will  be 
presumed,  in  favor  of  the  JuTisatctlon  of  that 
court,  not  only  that  he  approved  tbe  bond,  bnt 
alao.that  he  fixed  tbe  pen^ty  of  the  aeme  in  ac- 
cordance with  law,  although  the  bond  (xxi- 
tains  no  lodoraementi  to  that  effect.  Hanaw 
T.  Bailee  (Mich.)  BOl 

4.  A  certificate  to  a  bUl  of  exceptions  reen- 
larly  signed  by  the  judge  need  not  atate  what 
it  contains,  except  whether  it  conlalns  all  tbe 
evidence.    Muetze  v,  Tuteur  (Wis.)  S» 

5.  When  a  case  Issubmittedto  the  law  court 
on  a  reportof  evidence  axon  an  agreed  staie- 
mcnt  of  facts,  technical  queslions  of  pleading 
will  be  considered  aa  having^'' ' — -"  — 

(M^e.)  " 

fl.  Objecting  to  the  admission  in  evidence  of 
a  will  for  the  reason  that  It  is  Immaterul  and 
incompetent  for  any  purpose  Is  not  EuiBcIent  to 
raise  the  question  whether  or  not  it  is  anS- 
cienily  authenlicaled  or  proved  to  be  admisn- 
ble.     Cravirord  v.  WWierbte  (Wis.)  5*1 

7.  An  inference  that  a  prisoner  was  not  pres- 
ent in  court  at  the  time  the  verdict  of  a  Jnry 
against  him  was  received  will  not  be  permuted 
to  overcome  tbe  legal  preeumpiion  that  eveiy- 
tbingwaarightlydoneln  court  Weltht.  BlaU 
(Ind.)  ««4 

8.  The  juriadiction  'of  a  trisl  court  whicb 
is  a  court  of  general  jurisdiction  will  be  |n«- 
gumed  upon  appeal,  if  the  record  does  not 
show  its  absence.     (/Brim  v.  StaU  (Ind.)  823 

Q.  The  tranmrlpt  of  the  record  in  a  case 
carried  For  trial  to  a  county  different  from  that 
in  which  the  indictment  was  found  need  i>ot 
show  afflrmalively  that  the  grand  jury  which 
returned  the  indictment  was  duly  impaneled, 
in  order  to  give  Jurisdiction.  That  the  Jury 
was  legally  impaneled  will  be  presumed  Ron 
'  In  the  record  and  a  recital  in  tha 


copy  of  the  Indictment  contained  therein,  that 
the  indictment  was  returned  by  a  grand  Jury 
of  tbe  countffrom  which  Ibe  record  was  trans- 
mitted.    CBi-ien  v.  £bi'e(Ind.)  3SB 

10,  Where    the   original  indictment  is  re- 

Silred  by  statute  to  be  filed  with  the  clerk  of 
e  court  in  which  tbe  trial  is  to  t)e  had  upon 
change  ol  venue  in  a  criminal  case,  if  tbe  re- 
quired transcript  Is  made  out  and  filed  It  will 
be  presumed  on  appeal  to  bsve  been  uccompa- 
nied  by  the  indiclment.  in  the  alisence  of  evi- 
dence to  the  contrary:  and  the  fact  that  tlw 
record  is  silent  as  lo  the  filing  of  the  indictmenl 
is  immalerial,  if  the  statute  does  not  require  It 
to  make  mention  of  tbatfacL  O^Brien  v.Slal> 
(Ind.)  S2S 

11.  On  appeal  from  an  order  granting  a 
new  trial  because  of  error  of  the  court  In  ova- 
ruling  a  motion  for  a  nonsuit  on  Uie  ground 
that  the  contract  sued  on  was  void,  the  suS- 
ciency  of  the  complaint,  but  not  the  evidence, 
may  be  considered.    Alpen  v.  Uvnt  (Cal.)  481 


19.  A  par^  ftt  tlie  reqaeat  of  wboM  counsel 
a  questton  liaa  been  prcfMred  aod  Bubmltled  to 
tlie  jury  for  a  ipeciu  vetdtct  at  the  trial  or  an 
■ctton,  witbout  tLoj  eaggeettoTi  bb  to  ita  Inauffl- 
clencj,  will  not  b«  beaxd  lo  object  tor  the  first 
time  on  appeal  that  the  question  wu  not  broad 
enougli  to  cover  tbejbint  in  oonlroTsrav. 
Wri^  r.  Multaiug  (Wia.)  807 

18.  A  raUog  1^  K  referee  tbxt  the  petition  in 
a  case  tie  taken  aa  tnie  bec&iue  of  the  defend- 
aut'a  failure  to  produce  books  and  papera  and 
ansver  InterrogBtories  is  not  reversible  error, 
^vbere  plalDtifrB  evidence  establishes  the  facta 

S leaded  -nithoot  conflict  and  defendant  intto- 
uoM  DO  evidence  whsteTer.    Oook  v.  Ohieago, 
S.  JL  *  P.  B.  Go.  aowa)  7M 

14.  Aithongb  the  motion  for  the  production 
of  booka  and  papers  Is  detective,  of  the  order 
made  upon  it  toobraad.fet  if  such  Instruments 
of  evidence  are  used  in  the  mode  required  "tij 
law  on  the  trial,  there  Is  no  prejudicial  error. 
a^vetaad,  0.  0.  A  I.  R.  Co.  v.  (%>M«-(lnd.)  TH 
16.  A  special  flndlng  must  be  considered  as 
a  whole,  and  cannot  be  Bssailed  Id  parts;  and 
if,  taken  as  a  whole,  Uie  finding  legfllmatelv 


eupporia  tbe  ludgment,  it  will  be  upheld. 
flndiDg  containing  more  tacts  than  necessajv  la 
not  ot^eciionable,  if  such  facta  do  not  cstsblish 


anoth^  eaose  of  action.     OlmeUtnd.  0.  O.  di  1. 
B.  Oo.  T.  aUMter  (Ind.)  7M 

IB.  A  prisoner  nbo  was  out  on  bail  at  the 
time  of  his  (rial  cannot  be  beard  to  complain 
Uiat  the  verdict  of  the  jurv  was  received  In  his 
abaence.      Welth  v.  8tai»  (Ind.)  OM 

17.  If  a  proper  case  for  granting  a  motion 
for  die  surgical  examination,  \>j  experts,  of  tbe 
person  of  one  seeking  to  recover  for  peraonal 
Injuries,  Is  dearlj  made  out,  and  tbe  moUon  la 
refused,  the  appellate  court,  having  before  It 
all  tbe  facta  involved  In  the  determlaatlon  by 
the  lower  court,  will  reverse  the  Judgment. 
Alabama  O.  8.  R.  Co.  f.  SiU  (Ala.)  MS 

16.  Where  there  is  error  which  cannot  be 
said  lo  be  without  Inlurf ,  aa  It  cannot  be  where 
testimony  contributtng  lo  tbe  weight  of  evi- 
dence on  a  point  as  to  wliich  there  Is  confiict 
of  testimony  baa  been  erroneously  admilied, 
the  judgment  must  be  reveised.  Simmojit  v. 
^>ratt  (rla.)  843 

19.  An  error  in  permitting  a  question  to  be 
asked  which  calls  for  the  opinion  of  the  wit- 
ness, involving  a  mixed  aueElion  (^  law  and 
fact  aa  to  tbe  depredation  in  the  market  value 
of  property  from  certain  causes,  is  bannleBS 
where  the  answer  of  tbe  witness  Is  equlTaleot 
to  stating  tbe  value  of  the  property  betoie  and 
after  the  alleged  causes  existed,  and  that  the 
cauaea  of  the  decreaae  are  those  enumerated. 
aaiaavilU,  S.  A  W.  R.  Go.r.  Batt  (Tex.)  298 
90.  The  suggettlon  by  tbe  trial  Judge,  In  hla 
charge  to  the  Jury,  of  a  doubt  aa  to  the  trulh- 
fulnefls  of  tbe  witnesses  of  one  of  the  parties, 
is  immaterial  if  the  Jury  ahow  bv  their  verdict 
that  they  believed  them,  WTight  v.  llMiwtMS 
(Wis.)  807 

31.  In  a  charge  of  tbe  court  a  mistake  la 
ttating  the  number  of  letters  sent  from  a  cer- 
taiu  place,  made,  not  positively,  but  with  the 
qnalUcatloQ  "I  tbinfc,''  la  not  ground  for  re- 
venal  when  no  suggestion  ol  the  mistake  is 
SL.a  A. 


made  in  tbe  court  be 
(Wis.) 

9S,  A  certlflcate  of  a 
lor's  decree  dissolving  i 
withheld  for  the  purp 
ant  an  opportunity  to 

S've  it  equity  under  thi 
sot  V.  i)«  BitnfeMen 


Arrest;  for  crime;  se 
dence  of  guilt;  party  c 
furnish  evidence  atnin 
place  of  (rial  of  orimlni 

ASSAULT  AHD  B 

Notes  as 
Assault  and  battery; 
Hen;  exemplary  or  pun 
of  tort. 


ABSIGKltENT.    & 
1.  A  vendor's  Hen  up 

general,  assignable.    F 
Pevtan.  84  Wan,  539. 

a.  Tbe  assignment,  1 
the  United  Slates  army 
Is  against  public  policy 
by  the  courts.    Behmn^ 

8.  The  assignment  of 
bill  in  equity  for  a  fraud 
slgnor  will  be  held  void 
Icy  and  as  savoring  of  tl 
nance.     Qrvber  v.  Bak6 

4.  The  fact  that  an  u 
tenanU  in  common  of  11 
does  not  cbanM  the  ru 
algnment  of  a  nglit  of  a 
veyance  tor  fraud.    Qn 

0.  An  assignment  by : 
he  may  become  eniltfec 
State  or  county,  tor  put 
lo  be  rendered,  is  contra 
void.    Sowery  2iaL  Bat 

6.  Where  a  creditor, 
to  be  Inaolveot,  attaches 
him  in  a  foreign  Btale,  i 
livera  hia  claim,  with  all 
attachment  *ui^  to  a  noj 
advantage  over  other  c 
belpg  epjolned  from  11 
of  the  suit,  no  action  cai 
him  by  the  debtor's  ai 
either  to  enjoin  the  suit 
name  for  anch  purp0Be,o. 
which  be  has  realized  ft 
torv,  Sationat Banktf  i 

NoTsa  AKi 
Assignment;  of  rights 

Of  insurance  policy. 
Of  unearned  pay;  vali 
Of  unearned  salary  of 


UiUUlhoTlzed  appMrance  of  attonieT;  eflnl 
of;  remedy  of  dlenl;  nllef  from  Judgimnl  foe. 


ASSUKPSIT. 

1.  An  Bivuranceto  onevhob  Rbout  tomake 
t  written  proteet  before  the  payment  of  mone; 
whtcb  la  aemaiided  of  him,  that,  If  he  1*111  noi 
write  the  protest,  he  ihall  receive  aoder  bis 
verbal  one  any  benefit  nblcb  anjone  ahall  re 
ceive  imder  a  written  one  la  aor  ault,  will  have 
no  more  effect  tban  to  place  btm  Id  tbe  aame 
poaltlOD  be  would  have  occupied  had  be  com- 
pleied  his  writitrD  protest.  De  La  OutMta  t. 
At.  Co.  tfSorOi  Amtriea  (Pa.)  681 

■.  PayltiK  Dinoey  under  proteat  will  not  en- 
title a  Btockbolder  of  a  corpnrstloii,  who  Is  re- 
quired to  make  tbe  payment  asa  bonus  for  tbe 
priTllrge  of  subacrlbing  to  new  stock  to  be  Is- 
sued by  the  corporation  for  tbe  purpow  of  In- 
creaslDK  Its  capital,  to  recorerback  tbeamonnt 
paid,  aliboui^h  It  ie  anbaequently  Judicially  de- 
tenufned  that  tbe  bonus  was  wrougftilly  ei- 
kcted  and  that  be  was  entitled  to  new  slock 
vpon  payment  of  merely  Its  parralue.  De  Fm 
Ouata  V.  iM.  Oo.  itf  North  Amerita  (Pa.)    681 

8.  The  only  effect  of  a  protest  to  the  pay- 
ment of  money  In  a  caae  In  which  It  may  be 
legitimately  applied  U  to  abow  that  tbe  pay- 
ment was  not  voluntarily  made,  and  that  the 
Darty  protesting  intends  to  claim  It  back.  Ds 
Zo  Cuetta  r.  In*.  Co.  <a  North  America  (Pa.) 
«81 

4.  If  a  demand  made  upon  a  person  for  tbe 

fiyment  of  money  t«  Illegal,  and  he  can  save 
Imaelf  and  his  property  In  no  other  way,  he 
may  pay  under  protest  and  recover  bacK  tbe 
payment;  but  If  other  means  are  open  to  bim 
by  a  day  in  court  or  otherwise,  he  must  resort 
to  such  means.  Dt  La  Cueita  v.  Ini.  Oo.  of 
North  Ameriea  (Pa.)  031 

5.  A  declared  Intention  not  to  recognize  a 
right  U  noi  dureflH  within  tbe  rule  that  a  per- 
son acting  under  duress  of  person  or  property, 
who  under  protest  makes  a  paj^ment  of  money 
unlawfully  demanded  from  him,  can  recover 
the  same  beck  again.  Dt  La  Oaata  t,  ln». 
Co.  (if  North  America  (Pa.)  681 

6.  Payments  of  freight  cbargea,  made  by 
shippers  of  goods  In  Ignorance  that  aervlcea 
similar  to  those  received  by  them  were  being 
secretly  renderMl  by  the  carrier  to  other  ship- 
pers for  much  lees  oompeosation,  and  after  the 
positive  assenion  of  the  carrier  that  no  lower 
»  received  by  li,  are  not  voluntary 


NoTU  Ain>  BsiEra. 

Altomey  and  clieuti  transactions  between, 
clnselv  scrutinized!  "ben  may  stand;  statute 
forbidding  purchase  of  client's  choses  Inaction; 
attorney  cannot  purchase  adverse  title;  cham- 
perty and  maioieDaoce,  90 

Uorigage  obtained  by  attorDc;  an  client's 
properly,  validity  of.  781 

BL.R.A. 


enable  blm  to  recover  it  from  the  poBse^ 

alou  of  the  seller,  where  (he  tcmu  of  nle  pnv 
vided  for  payment  in  Interest-bearlDK  boIcs, 
with  surety.     Morgan  v.  Batt(Xod.)  9S 

a.  An  agreement  between  two  or  more  per- 
sona that  all  but  one  sball  refrain  from  bidding 
at  a  judicial  nie,  and  that  he  shall  be  pennit- 
ted  to  purchase  the  property.  Is  not  netiiMsrily 
void,  but  will  beupbeld  If  the  inteniton  of  Um 
partfe*  la  fair  and  faoneat,  and  the  primary  pur- 
pose 1*  not  to  aup^HMS  competition  but  to  i>i> 
—  their  own  rights,  and  there  1*  no  f  raudnleot 

,... j.»....j  others interesled 

»  (S.  T.)        TSl 

S.  An  agreement  between  a  peiaon  who 
thinks  of  attempting  to  collect  a  debt  due  hin 
from  the  estate  of  an  Insolvent  mortgagor,  and 
tbe  moTtgagor'a  devlwe,  who  wishes  to  Md  in 
the  propOT^  for  the  value  of  tbe  mor^nge,  by 
nhlcb.  In  conaideration  of  the  creditcw'a  re- 
fraining from  bidding  at  the  sale,  the  devisee 
1i  to  give  him  a  mortgage  on  the  property 
for  the  amount  of  bin  claim,  provMed  tbe 
latter  is  thereby  enabled  to  secure  the  prop- 
erty at  the  dewred  price,  is  not  illegal  in 
the  sbeeDce  of  nolawful  intent,  although  inci- 
ire  venting  competition;  and  in  case  it 

out  and  Bcquiesced  in  by  tbe  other 

peraooa  Interested  In  DBving  a  large  amount 
realized  by  thesale,  the  mortgage  cannot  be  re- 
pudiated by  the  devisee.  Bopkin*  v.  Bntign 
(N,  Y.)  781 

BAGOAGE.    Bee  GABUEBa,  8. 
Notes  asb  Buxn. 
Baggage;  what  constitute!.  431 

BAILHEBT. 

1.  When  property  tn  tbe  custody  of  a  safe 
eposit  company  for  safe  keeping  and  alorage 
is  demanded  by  third  persons  under  color  of 


a  surrender  of  tbe  property:  and  II  it  does  not, 
then  the  company  must  refuse  to  surrender  it 
and  offer  such  realaisnce  to  the  taking,  and,  if 
unsuccessfnl  in  this,  adopt  such  meaaures  for 
reclaiming  it,  as  a  prudent  and  Intelligent  mna 
would  offer  and  adopt  If  the  demand  was  made 
and  theproperty  taken  byathird  person  under 
a  claim  of  right  without  lenl  process.  Baiertt 
r.  atuj/BMant  SufeDepotit  Go.  (N-  T.>  488 

3.  It  is  no  defense  to  an  action  by  lbs 
owner  of  property  against  a  safe  deposit  coni- 
pany  to  recover  for  tbe  loss  of  tbe  property, 
wblcb  was  left  with  It  for  safe  keeping,  anil 
whicfa  it  negUffently  permitted  to  be  taken  by 
a  third  person,  that  alter  It  went  into  the  pos- 
session of  such  third  person  It  was  seized  under 
legal  process  against  the  owner:  but  if  it  can 
be  shown  that  the  owner  had  tbe  benefit  of  It 


Buna  AHD  fiAXKua— Biixa  ow  Iiadikq. 


by  applloitloD,  lliroujtti  regular  legal  proceed- 
ing, nnoD  •  Jaitement  sninit  him,  iucb  fact 
-wQl  go  In  nilllgatioD  of  SamagM.  JMertt  r. 
^ustfont  Siffi  Depetit  Cb.  (N.  T.)  438 

S.  Wbera,  1b  u  action  1^  a  pnipertT- 
owner  RgBtDsthfs  bailee  fornegfigenlly  permit- 
dug  Ibe  ptopertj  to  be  taken  b;  a  itranger, 
the  (JefeDse  Is  that  (he  property  wai  levied  on 
fn  the  ■tranger'H  hands  under  legsl  process 
against  the  owner,  plalntiCF  has  a  right  to  (pe- 
ciSc  Sndingsaa  tolhevalidiiyot  the  levleBand 
aa  to  how  far  the  property  t*ai  legally  applied 
In  aatlafaction  of  mlid  iuilgments  agalQit  him. 
JiobfrU  y.  SUvi/vaaut  &ff*  Depont  (Jo.  (N.  TO 


1.  A  bank  which  In  good  faith  paya  a  note 
made  by  one  of  In  deposltoni,  payable  at  ill 
place  of  business,  and  against  wbicli  there  Is 
no  defense,  may  set  off  the  amount  so  paid 
HgainHt  the  balance  due  on  the  maker's  account, 
although  the  paymeiit  was  made  without  no- 
tice to,  or  express  authority  from,  him.  Btd- 
fjrd  Bank  t.  Aeoam  (Ind.)  SSO 

2.  One  who  sends  a  draft  for  collection  to 
a  bank  which,  after  being  advised  by  another 
bank  to  wbicb  It  sends  the  draft  lor  the  same 
purpose,  that  It  has  been  collected,  credits  him 
with  the  amount,  and  afterwards  becomes  In- 
solvent without  having  received  the  proceeds, 
la  entitled  to  such  proceeds  from  the  collecting 
bank,  as  against  toe  creditors  aad  receiver  or 
the  iDsolveot  bank.  Armatnmg  t.  &yvre(?u'n 
Nat.  Bank  {Ky.)  558 

8,  Speculative  cootracta  entered  Into  by  a 
MtIdkb  bank  which  is  incorporaled  with  the 
nsual  powers  of  receiving  on  deposit  and  Joao- 
lug  money  and  discouniTng  notes,  for  the  sale 
or  purchase  of  cotton  futures,  subject  to  the 
hazard  and  conClngency  of  g^Xa  or  loss,  sre 
ultra  virML  Jtnmm  1.  Cititau  lEtaa.  Bank 
(N.  T.)  708 

4.  Specnistlve  dealing  In  cotton  fntures  is 
~  -'.  author'zed  by  a  clause  In  the  charter  of  ~ 


stocks,  and  other  securities.   JmutoaY.Citittnt 
Hav.  Bank  (N.  Y.)  708 

6,  Where  hrokera  purchase  and  hold  cotton 
futures  in  their  own  names  in  compliance  with 
the  orders  of  a  savings  bank,  there  never  be- 
ing any  delivery  of  cotton  or  other  property,  or 
transfer  oF  any  title  thereto,  to  the  bank.  It  la 
□ot  estopped  to  set  up  the  defense  of  vttra  virtt 
when  suKl  forcommissloaaand  Ihe  amount  ex- 
pended by  the  broken  in  purchasing  the  fu- 
tures.   Jtmitim  V.  OxtUmt  Hav,  Bank  (N.  Y^ 


708 


KOTBS  1 


Banks;  how  far  hooka  ot,  admlsalhle  to'pro<re 
payment  of  drafL  809 

Relation  between  depositor  and  bonk;  aet-oO 
cf  unliquidated  cros»demand.  108 

Unliquidated  cross-demands;  aet-off.       S60 


Decisions  ot  a  voluntary  society  or  a» 
socUUon  in  admitting,  displacing,  auspendlng, 
or  expelling  roemben,  are  of  a  quasi  Judicial 
character,  and  will  not  be  Interfered  with  by 
the  courts,  except  to  ascertain  whether  the  pro- 
ceeding was  pursuant  to  the  rulea  and  by-laws 
of  the  society,  or  was  In  good  faith,  and  not  la 
violation  of  the  lawa  of  the  land.  ConntUg  v. 
Matanie  Mvi.   Ben.  Alto.  (Conn.)  428 

NOTKS  AXD  Bbibfh 


BILLS  AND  NOTES. 


failure  of  consideration  is,  If  unsupported  by 
any  other  consideration,  Itaelf  void  In  the  bands 
of  the  orlgioal  payee  or  of  an  Indorsee  with 
notice.    Hunt  t.  Bvttuer  (Hlch.)  G74 

9.  To  render  the  Indoraer  liable  on  a  note 
signed  by  one  who  affixes  the  word  "ageet"  to 
bis  name  without  disclosing  his  principal,  pay< 
ment  must  be  demanded  of,  and  refused  by,  the 
agent;  demand  on  the  principal  is  not  sufficient 
Stintea  v.  Lot  (Hiss.)  680 

8.  The  actual  and  absolute  extinguishment 
of  a  pre-exisitng  debt  in  considetation  of  a 
transfer  to  the  creditor  of  negotiable  paper  will 
constitute  the  transferee  a  holder  for  value  so 
aa  to  be  protected  against  prior  equities  there- 
in.   Maj/er  v.  Btidelbaeh  (S.  Y. )  BGO 


bis  check  upon  It  m  payment  for  negotiable 
paper  which  it  has  fur  sale,  and  the  bank  ac- 
cepts the  check,  charges  it  against  the  deposit, 
Qles  It  aa  a  voucher,  and  delivers  over  the  paper 
puichosed,  the  purchaser  is  a  holder  for  value, 
as  the  antecedent  debt  is  j)re((into  extinguished. 
Maj/err.  BeideOadHN.Y.)  860 

0.  A  purchase  for  value  and  In  good  faith  by 
a  third  person  of  a  foreign  bill  of  eicbanga 
from  the  one  by  wLoae  direction  It  was  drawn, 
and  who  promised  to  pay  for  it,  bat  who  failed 
to  do  so,  will  cut  off  the  drawer's  right  to  stop 
payment  on  the  draft  bccauK  of  the  nooreceipt 
by  him  ot  the  parcfaaae  prlG&  Mayor  v,  Bei- 
d«aaeA(N.Y.)  850 

HOTBB  ABD  BbIKFB. 

BIHb  end  notes;  bona  fide  purchase  for  value 
cuts  off  equities;  unlawful  use  of  draft  by 
agent  of  drawer.  850 

Whet  notice  salflclent  to  destroy  bona  fldea 
of  purchase;  074 

Signature  by  one  aa  agent  tor  undisclosed 
principaL  830 

BILLS  OF  lAOISa. 

Minn.  Oen.  Stat  1878.  chap.  1S4,  6  IT, 
declaringthatbillsofladingabalibenegotublaL     i  ^ 


ana  aeureij  oi  iiiese  symooiB  oi  propenj 
while  It  Is  in  tTBDBit  be  equWtileDt  to  &d  nctuiu 
transfer  and  deliveiy  of  the  propertj  itself. 
National  Bank  t^  Oommtne  T.  Qhieago,  B.  A 
N.  R.  Cb.  (Mian.)  £68 


IfoTsa  ASD  Bbikf& 

Bods  flde  purcbaser;  eztlneuishmeiit  of  pre- 
•liMiDg  debt;  how  far  a  cODilderatlon.        SSO 

GraDtee  for  valuable  conslderolion  gets  good 
title  aa  against  creditors.  418 


BOKDa 

1.  Where  a  bond  provides  >  peoaltj  for  fall- 
ore  to  perfono  its  coTeDuDte.  recoverf  canaot 
be  had  upon  the  covenanta  and  for  the  peaalty 
also.     Carty  \.  Mackes  (iia.)  113 

8.  Where  one  binds  himself  trnder  seal  to 
the  well  and  Inia  paymGut  of  a  certain  sum  of 
money  monthly  during  the  good  behavior  of 
anotber,  under  a  peaalty  of  ^,000,  the  iostru- 
ment  coDslilulea  a  good  peoal  bond  and  the 
$0,000  is  a  penalty,  and  not  liquidated  dam- 
ages.    Carey  v.  Maekey  (Me.)  IIS 

8.  The  bonds  of  a  coiporatloo  aubject  to 
tbe  pmviBions  of  the  Qenenil  Manufacturing 
Act  (H.  Y.  Laws  1848,  chap.  40,  ^  2)  may  be 
Issued  by  it  at  less  than  par  for  either  money  or 
properly  required  for  its  use.  Gamble  r. 
Quietu  Couvty  Water  Co.  (N.  Y.>  627 

4.  A  corpomiioD  which  purchases  property 
fntending  to  pay  therefor  by  issuing  (ta  stock 
and  bonds,  the  former  of  wiiicb  must  be  isaueil 
at  par,  will  not  be  permitted  to  Issue  a  much 
larger  quantity  of  bonds  taken  at  their  actual 
value  than  is  necessary  (o  make  up  tbe  difTer- 
ence  between  the  par  value  of  the  stock  olTered 
and  the  purchase  price  of  the  property,  the . 


5.  A  corporatton  which  has  power  to  issue 
booda  to  ralae  money  for  the  construction  of 
its  works  may  issue  them  in  payment  for 
works  already  conslructed  which  are  suitable 
for  its  purposes  and  can  be  purchased  by  It. 
OanibU  v.  Quemt  County  Wafer  Co.  (S.  Y.)  637 

6.  Where  municipal  offlceia  authorized  to 
puicbase  certain  property  tor  the  benefit  of  Ihe 
municipality  and  give  warrants  therefor,  but 

£'  len  DO  express  autborily  to  borrow  money, 
rrow  money  to  purchase  the  property  and 
^ive  warrants  to  the  lender,  instead  of  paying 
the  vendor  with  warrants,  such  warrants  are 
YOid.    Allen  V.  La  FayttU  (Ahu)  497 

BOUNDARIES.    See  also  Fibhbbikb,  1. 

1.  A  conveyance  of  1ot«  with  reference  to, 
or  as  bounded  by,  streets  and  alleys  as  laid  c\S 
on  a  certain  plat,  passea  the  title  to  tbe  centre 
•f  tbe  street  or  alley,  even  if  never  brought 
flL.  R.A. 


joue  tJi.y.)  KA 

S.  A  MOW  on  which  Intoxicating  Hmioraait 
sold,  anchored  in  water  about  K  feet  deep  and 
about  I  mile  from  shore.  Is  not  within  any 
township  in  Michigan,  and  no  proeeculimi  can 
be  had  for  such  sales  under  the  Hicbigai 
statute,  which  makes  the  shoiv  the  bouDUry 
lineofamuniclpal  corporation,  although  rights 
of  landowners  for  flshing  purposes  are  eztcndfd 
Inr  the  statutes  over  the  water  a  mile  fTOm 
shore.    P«o^  V.  BouehM'd  (Hich.)  106 

B&IDOES. 

1.  All  of  tbe  towns  whose  duty  it  is  to 
keep  a  bridge  in  re[»ir  are  liable  as  for  an  in- 
suffldency  of  the  bridge,  for  an  injury  occur- 
ring at  a  space  between  a  point  deaiffnated  br 
the  order  of  the  court  as  the  end  of  uie  bridce 
and  the  end  as  built,  which  space  was  filled  m 
and  the  Slling  maintained  by  one  of  the  towM 
at  iU  own  expense.     Tyla-Y.  WUiitton  (VU)  SSS 

2.  Under  Vt.  Acts  1883.  No.  18,  g  4,  i» 
quiring  notice  to  the  town  or  towns  In  whieb 
a  bridge  is  situated,  notice  of  defects  to  the 
towns  In  which  the  bridge  is  situated  la  con- 
structive notice  to  all  of  the  towns  by  which  it 
Is  required  to  be  maintained  and  kept  in  re- 
ptOr.     7)/ler  v.  WiUieion  (Vt.)  838 

Notes  axd  Bbiefb. 


BTTRIAIh    See  also  Acttok  ob  Smr,  9. 

1.  The  courts  of  Indiana  possess  tbe  power 
to  enforce  tbe  rieht  of  a  father  and  mother  va 
the  body  of  their  deceased  child,  and  to  pro- 
tect them  in  the  exercise  of  the  right  of  burial: 
and  they  also  possess  power  to  assess  such  dam- 
ages aa  may  accrue  to  the  parenla  on  account 
of  being  deprived  of  inch  nghts.  BKiika»  v. 
Wright  (Ind.)  514 

9.  Tbe  right  to  the  custody  of  %  corpee, 
and  tbe  right  to  superintend  ila  burial,  do  not 
belong  to  tbe  executor  or  administrator,  but  to 
the  next  of  kin.    Bmihan  v.  ttVi^A({Ind,)  S14 

8.  Procuring  at  one's  own  expense  the  re- 
turn of  a  corpse  which  he  bad  conirected  with 
the  next  of  kin  to  keep  safely  until  a  coo 
venient  time  for  burial,  but  which  he  had  n^- 
ligcntly  permitted  to  go  into  the  possesuon  of 
a  third  person,  will  not  prevents  recovery  by 
the  next  of  kin  of  such  damages  aa  the^  may 
have  suffered  by  reason  of  such  negbgeocc. 
unless  they  expresnly  agreeU  that  aucb  return 
would  be  acc<:p(ed  In  lull'satursctiooof  tbe 
cause  of  action  sriaing  therefrom.  AnMaa  v- 
Wrighi  (Ind.)  614 

CANAI.S.    Bee  TAXS^  7. 
CAITCEU,ATION. 

HOTBS  AND  Bbufi. 

Cancellstlon  of  Instruments:  eqnl^lurbdlG- 

tion.  iOO 

Of  conveyance  on  tha  ground  of  fraud,  (Ktt 


1.  A.  railroad  coDductor  maj  demaod  . 
licket  as  evideoce  of  a  pasaenger*!  right  o( 
pasiaKe,  or,  on  failure  to  produce  it,  may  de- 
manapitjment  of  fare,  and,  on  failure  to  pa; 
it,  may  lawfully  eject  the  puBeoffer  fram  the 
trnln,  using  do  more  force  tbao  Is  necei 
MacEay  j.  Ohio  Bkwr  B.  Co.    (W.  Va.) 

2.  The  fact  that  one  who  aaked  a  ticket 
mpent  for  a  ticket  on  a  limited  or  fast  treli 
refused  a  ticket  becauae  the  train  waa  d( 
lowed  to  stop  at  faerdeatioatioQ  iBsufliclent  do. 
tjce  to  her  thai  any  agreement  the  conductor 
might  afterward!  make  to  put  her  oS  at  her 
^lesiiuaUiin  would  i>e  a  violntioii  of  the  rulea  of 
tbe  compaay,  so  aa  to  exempt  the  company, 
which  prorided  another  train  which  made 
«topa  at  all  atatione,  from  liability,  where  she 

Kid  fare  to  the  conductor,  nbo  agreed  to  let 
r  off  at,  but  carried  ker  beyood,  her  destina- 
tion. Mabama  O,  B.  B.  Cv.  v.  Carmithael 
<Ala.) 

8.  A  round-trip  excurriou  ticket  used  by  the 

Surcbaaet  in  going  to  the  station  named  there- 
1.  and  then  aota  and  traDsferred,  no  restrlc- 
tioDS  appearlDg,  la  reiid  in  the  hands  of  tlie 
bolder,  and  enlitlea  blm  to  a  return  passage, 
cuhject  lo  the  prescribed  limltatlona  aato  lime, 
«lc.     Cbnten  r.  Northern  P.  B.   Oo.  (Hlnn.) 

4  Where  a  conductor  of  a  train  refuses 
Tpcoguize  an  eicnrrion  ticket  in  the  handa  of 
the  holder,  who  la  thereby  entitled  to  ride  there- 
on, and  demands  of  blm  the  regular  fare,  and 
«ttempta  to  eject  htm  by  force  for  nonpayment 
thereof,  the  railway  company  la  liable  in  dam- 
ages for  the  assault,  and  the  jury  in  assessing 
-the  damages  may  consider  in  connection  there- 
with the  annoyance,  vexation,  and  IndlKnity 
•uffered  by  him.  Ciar&Ua  v.  Sortiitm  P.  H. 
Co.  (Hion.)  688 

6.  Ladles' jewelty  is  tiotaproper  article  of 
tngsage  lo  t>B  carried  In  the  tmnk  of  a  man 
trB*ellDK  alone,  ao  as  to  render  the  carrier  liable 
tor  lis  Tslue  In  case  of  Its  loss;  at  least  when  It 
is  plac^  in  the  trunk  almply  for  the  mirpoae 
of  having  It  transported.  Melt  T.  Caiifomia 
S.a.Ce.  (CaL)  481 

8.  The  fact  that  gooda  were  taken  from  the 
posseasion  of  a  earner  by  one  having  title  par- 
flmooot  to  that  of  the  consignor  la  a  good  de- 
fense to  an  action  by  the  condniee  or  the  in- 
<lora(e  of  the  bill  of  lading  for  toe  nondelivery 
«f  the  property.  Sationai  Bank  of  CommtTa 
T.  Chicago,  B.  *  If.  B.  Co.  (Uinn.)  a«3 

7.  A  bill  of  lading  issued  by  a  station  or 
shipping  agent  of  a  common  carrier  without 


consignee  or  indorsee  for  value;  and  the  car- 
der is  not  estopped  by  the  bill  from  showing 
that  no  Kooda  were  In  fact  received,  Nalumai 
Bank  of  Oommtret  v.  Chieago,  B.  d  If.  B.  Oo. 
<Mlnn.}  268 

8.  One  who  shipa  a  horse  aa  an  ordinary 


horse,  understanding  that  the  carrier  has  s  reg- 

"--'-'--■■ailibilityinc---  -" 

an  ordinary 
Mgher  value  la  (Ivea  a  higher  rate  will  be 


a  ordinary  horse,  and  II 


charged,  cannot  Insist  upon  a  btgbcr  vnluatlon 
Id  case  of  loss  or  Injury.  Dunhty  t.  BoatBn  S 
M.  B.  Oo.  (S.  H.)  -  449 

9.  A  regulation  of  a  carrier  with  respect 
to  the  transportation  of  live  animals,  fixing  the 
ordinary  value  of  hotaee  at  $200,  and  requir- 
ing an  extra  charge  for  tranqmritng  anlmala 
of  a  grealer  value,  is  reasonable  and  not  in 
conflict  with  the  general  rule  that  a  carrier 
csDDot  diacharge  himself  of  legal  respoodbilily 
by  genersl  notice.  Bantley  v.  BotUm  A  M.  R. 
Oo.  (N.  H.)  41S 

10.  An   express  company  cannot  slipulete 


453 

II.  A  stipulation  placing  an  agreed  valua- 
tion upon  goods  dellTered  to  an  express  com- 
pany lor  trantportaiion,  which  Is  Inserted  in 
the  shipping  receipt  and  Is  desired  to  fix  the 
extent  of  the  company's  liability  in  csae  the 
goods  sre  lost,  is  binding  on  the  shipper  if  be 
understands  lis  purpose  and  knows  that  the 
freight  charges  are  proponlooed  to  [he  nature 
and  extent  oi  the  rial;  and  the  fact  that  neither 
the  value  of  the  goodi  nor  the  rale  of  charges  is 
asked  Id  a  particular  case  is  ImmateriaL  Dur- 
gin  V.  Amtriean  Btp.  Oo.  (N.  H.)  408 

19.  A  shipper  of  goods  who  fills  out  one  of 
the  blank  receipts  contained  In  a  book  previ- 
ously furnished  by  an  express  company  for  his 
use,  and  obtains  the  signature  of  the  company's 
agent  thereto  upon  delivering  to  him  a  pack- 
age for  transportation,  will  be  presumed  to 
know  the  contents  of  the  receipt;  and  If  be  re- 
ceives such  receipt  without  objection,  his  as- 
sent to  its  conditiona  will,  in  the  absence  of 
fraud,  be  conclusively  praaumed.  Dttrgin  v. 
American  Eep.  Oo.  (N,  H.)  4fiS 

IS.  S.  C.  Gen.  Slat  g  1KI8,  re>]uir]Dg  a  rafl- 
road  company.  Id  order  to  relieve  Itself  from 
liability  for  lose  of  goods  delivered  to  it  for 
transportation  over  Its  own  and  connecting 
roads,  to  produce  a  receipt  therefor  from  the 
corporation  to  whom  it  was  Its  duty  to  deliver 
the  goods  Id  Ute  r^ular  course  of  transporta- 
tion, Includes  a  ateamsbip  company  among  the 
corporations  from  whom  receipts  must  tie  pro- 
duced when  such  company  happens  to  form 
one  of  the  coominn  carriers  In  a  through  line 
of  transportation  agreed  on  by  the  partiea.  al- 
though the  statute  doca  not  in  terms  mention 
steamship  lines.  MiU«r  T.  South  Caroliiut  B. 
Oo.  (8.  6.)  S8S 

14.  Delay  of  >  railroad  company  In  produc- 
ing upon  request  a  receipt  for  lost  goods  from  ■ 
a  ateainsblp  company  to  which  it  waa  the  com- 
pany's du^  to  deliver  them,  caused  by  mistake 
In  producing  the  receipt  of  the  first  railroad 
company  beyond  it  In  the  line  of  transporu- 
tion,  is  not  such  "  willful  failure  and  refusal" 
to  deliver  the  receipt  as  will  deprive  the  com- 
pany of  the  benefit  of  a  statutory  provision 
-  ^rmfttiDg  the  iettlal  carrier  to  relieve  itself 
_.am  liBMlily  for  loss  by  the  production  of  such 
receipt,  where  from  the  terms  of  the  Act  It  was 
very  doubtful  whether  or  not  the  receipt  of  the 
steamship  company  would  sufBce  and  the  Act 
had  neverbeeDJudldallyconMrued,  JfiSsrv. 
AmiA  OaroUna  B.Oo.ir  "^  "" 


.,CocH^I\: 


proaudng  a  recdpt  shoning  Uiat  tbe 
vera  delivered  to  a  coDDectiDg  carrier  la  due 
conne  of  transportloii,  does  uot  require  the  re- 
ceipt to  be  Id  any  particular  (onn;  aucb  writ- 
ten evldeace  of  tbe  receipt  of  tbe  propert;  br 


16.  When  a  carrier  Bgreea  thatbevlllcarr; 
good!  at  a  certain  rate,  aod  tbat  after  tbe  sblp- 
■aent  be  will  repa;  tbe  shipper  a  rebate  ot  part 
of  Buch  rate,  tbU  ii  only  an  agreement  to  carry 
liie  goods  at  a  compenration  ultimately  agreed 

rn,  and  Unot  llleg^    Clmiand,  0.  O.AL 
Uo.  V.  UteturdaA.)  764 

17.  Disc  rimioal  ion  In  the  making  of  con- 
tracts by  a  carrier  for  tbe  carriage  of  goods, 
without  parlialily,  is  JnoffensiTe,  Partiality 
exists  only  in  cases  where  advantagea  are  equ^ 
and  one  party  is  unduly  favored  at  the  expense 
of  another  who  ataods  upon  an  equal  footing. 
Omeland,  C.  O.  A  1.  R.  Oo.  f.  iXimtr  (IdcT) 

18.  Common  carriera  may,  within  tbe  limits 
of  fairness  and  Imparttaliiy,  conauit  their  own 
interests  in  mahing  coo  tracts  for  tbe  carriage  of 
goods.  Oaxland,  0.  0.  S  J.  M.  Oa.  T.  Ctotter 
and.)  754 

19.  A  contract  binding  a  carrier  to  tranaporl 
aa  many  carloads  of  grain  as  tbe  shipper  may 
desire  transported  is  valid  as  to  acta  done  in 

Eiriormunoe  of  It,  and  until  revoked,  dmi- 
nd.  C.  a.  A  I.  B.  Co.  V.  Clo^ter  Ond.)      754 

SO.  A  commoD  carrier  cannot  lawfully  make 
unreasonable  charges  fur  hie  aerrices,  or  unjuat 
dlacriminaiion  between  bis  ciiBtomera.  Oook  v. 
Chicago.  S.  I..  lA  P.  R.  Co.  (Iowa)  761 

31.  Tbe  allowance  of  a  rebate  by  a  common 
carrier  to  certain  of  his  customers  from  Ibe 
tariff  rates  charged  olber  cuginmera  for  pre- 
cisely similar  serTlces  is  sufficient  of  itpelf  to 
show  tbat  the  rates  charged  tbe  latter  were  tin- 
reasonnblp,  and  tbat  there  was  unjuat  discrim- 
ination agnlnst  them,  illegal  by  tbe  common 
law,  nbich  will  give  theialler  a  right  to  recover 
the  amounts  paid  by  ihem  in  excess  of  the  rates 
charged  toe  former  after  deducting  tbe  rebates. 
Cook  V.  Cliitogo,  B.  I.  A  P.  R.  Co.  (Iowa)  T$l 

NoTBa  AiTD  Briefs: 

Cnrriers  cannot  contimdtct  bill  of  lading.  368 

Bill  of  ladlog;  goods  taken  from  carrier  on 
kgiil  process.  2(tS 

Cannot  clinrge  extortionate  ratea  or  make 
UDJiiBl  discrimioaliona.  764 

Freight  transportation;  contract  made  by 
agtnt;  linbilil;  over  connecting  lines;  Joint  I io- 
bllily:  liability  under  shipping  contract;  delay 
in  dclivi'Ty  of  goods;  the  excuse  for.  Ki3 

Rates  of  fare  and  freights  must  be  uniform; 
rule  in  various  Slates;  diacnmina lions  unlawful 
as  to  classes  oi  freight;  discrimination  between 
local  and  tbiougli  transportation;  effect  of  dif- 
ferent delivery  slallons;  agreement  tor  rebates; 


ExpuIsloD  of 

CEBTZORARL 

Writs  of  certiorail  to  qtiash  proceeding* 
of  county  commissioners  arang  as  boards  of 
appeal  from  decisloiu  of  tax  aaseeaon  ve  not 
usually  Issued  for  mere  mlaiake*  In  the  admi*- 
Bion  of  evidence,  when  substantial  Justice  ap- 
pears to  have  been  done.  LovtU  v.  MiddlefM 
Qmn^  (HaM.)  85» 

CHAHPEBTT.    See  also  AflsiaififEiiT,  S, 

4. 
Tbe  purchase  by  an  attorney  from  bla  client 
of  the  subject  matter  of  litigation,  or  any  spec- 
ulative bargain  In  relation  tuerelo,  is  presump- 
tively invalid;  and  (a  uphold  the  tranEactiao  a» 
against  the  client  Ibe  attomev  must  prove  af- 
firmatively by  erideoce  its  perfect  foiroeaa,  ad- 
equacy, and  equi^.  No  presumplion  of  inno- 
cence or  improbability  of  wrong-doing  can  be 
considered  In  bis  favor,  BwmJiam  v.  iLudtan 
(Me.)  » 

NoTBS  uis  Brirfb. 


CHABTTABUB  USES.  See  Tazbb,  & 
CBABTEB.  See  EiOEiBirr  Doiun,  4 
CHATTEL  MOBTGAOE. 

Notes  asm  BRiBro. 


Death  of  mortgagor;  confilct  between  claima 
of  morlgagee  and  credltoia;  effect  ot  failure  lo 
reflle.  6tt» 

CHECK.    Bee  Patukt,  t 

Notes  add  Briefs. 

ipta  faeto  pjy- 

«  AijRira,  & 
CITIZENS.    3ee  CoSBrmrnoHAi.  Law,  3. 


Civil.  RIGHTS, 

1,  No  discrimineilott  between  persons  ca» 
be  made  by  a  resiauraot  keeper  in  serving  cut- 
— era,  on  account  of  coloralone,  under  a  stat- 
wbicb  declares  that  all  persons  sliall  be 
entitled  lo  tbe  full  and  eoual  accommodatloaa, 
advantages,  faciliiles,  ana  privHegea  of  reatan- 
s,  etc     The  terms  "full  and  equal"  require 
Ileal    accommodations    for    all;    offering 
colored  people  sutwlantlally  tbe  same  accom- 
modation aa  that  offered  white  people  Is  not 
sutBcient  if  the  former  in  fact  differ*  from  the 


D,gH,zedr,yGOOgIe 


CiTn.  Sbbtiob— OoKmronoiTAL  Lat. 


custoioen  becomes  liable  to  ui  nctioD  for  dTfl 
dKinagea  at  tbe  buH  of  a  peraoD  Injured  bj  the 
disoimlnatloD;  utd  It  b  not  neceaaT;  Id  sucb 
aclioQ  to  declare  upon  or  In  aay  «&v  refer  to  ibe 
penal  aUtnte.  Firfutm  t.  6Ut  (Mich.)  689 
Nona  AID  Bbiefb. 


A  aiatuM  wbkh  teqnliea  tbe  mayor  of  a  dtj 
to  prepare  rulei  lor  tbe  lelectian  of  the  city 
officers  whose  appointment  baa  been  delegsi£a 
Igr  the  CoiiBtituilOD  to  the  municipal  authori- 
ties, vhk'b  must  be  approveil  hj  the  atate 
civil  service  cummbsion  Ijefore  thtj  can  go  in- 
to eilect,  does  not  aubordinale  tbe  power  of 
tbe  local  autborilies  to  that  of  the  Blate  ao- 
tborilies  in  Tiolnlion  of  the  conBtitutloDal  pto- 
▼ieioQ  delegating  tbe  appoicHng  power  to  the 
municipal  sulhoritiea,  liogeri  v.  Buffalo  (N. 
■X.)679. 

CLOUD  ON  TITLE. 

An  action  to  quiet  rltle  ma;  be  maintained 
altlioui;h  founded  siroplj  oo  a  title  bj  pre- 
ecriptioB  arising  from  ten  years'  adyerse  pos- 
■eaaioa  of  the  land.    Ciamer  J.  Clint  (lows) 


COBEHEBOE. 

1.  Even  If  a  atatote  fmpostnft  a  Iteenae  fee 
for  tbe  privilege  of  buying  certain  produce  in 
ft  particular  county  to  be  shipped  out  of  It  might 
be  held  void  ss  an  inlertereLce  wllh  Interelute 


COimiTIONAL  SALES.    Bee  Balb,  8. 
CONFLICT  OF  LAW& 

1.  The  date  from  which  a  legacy  canies  In- 
terest la  to  be  deiermined  by  tbe  Ian  of  tes- 
tator's domlcil.     W<jeA  t.  Mami  (Hasa.)    244 

9.  An  agreement  for  Mmiatlon,  entered  In- 
to by  a  huRbaod  and  wife  in  a  Stale  wher* 
tbey  ate  lemporarily  abiding,  for  caoses  aris- 
ing there,  and  where  it  la  pvrtly  performed, 
wOl  be  Interpreted  by  the  nw  of  mcb  Stat* 
when  before  Ita  courts,  and  not  by  that  of  tb» 
Stale  of  their  domldl,  U  bv  the  latter  it  would 
be  iDvalid;  and  it  may  be  legally  enforced,  at 
least  if  iH>  aliempt  was  made  to  evade  the  laws 
of  the  latter  Stale  and  the  oonbact  would  not 
have  been  criminal  there.  Canv  t,  Uaekeg 
(Me.)  IIS 


valid  in  Its  application  to  produce  Intended  for 
aLipment  to  plaMi  within  the  State.  Botiwr- 
mti  V.  MeyerU  (Pa.)  866 

S.  Tbe  eiBCtioD  of  a  license  fee  for  the 
privilege  of  purchasing  goods  10  be  shipped  to 
another  Slate  is  cot  UDCoosiituliooal  as  a  lax 

ZD  lolersiate  commerce,  since  at  most  It  is 
ply  a  tax  on  tbe  goods  at  the  lime  of  their 
purcbaw,  al  which  lime  Ibey  are  subject  lo 
Slate  taxation,  and  so  remain  until  the  business 
of  Iran sporta lion  bas  actually  commenced. 
HotlUTmet  T.  Jfeyarb  (Pa.)  860 

COHMERCUL  AOENCT.     See  Lmm. 
iXD  Slahdkb,  1-S,  B,  g. 

NOTSS  ASD  BBisn. 


COKPBOMZSE  AND  SETTLEHENT. 

The  mere  fact  that  there  was  a  settle- 
ment between  a  debtor  and  creditor  which  in- 
cluded the  amount  of  a  secnred  claim  will  not 
Justify  a  finding  that  tbe  seltlemeot  was  in  dla- 
charge  of  such  claim,  where  there  la  Dotbing 
toahoir  Ibai  tbe  tettiemeni  was  accepted  Insat- 
istacUoD  thereof.    Chteman  v.   Whitneg  (Vt.) 


VLB.  A, 


617 


CON8PIBACT. 

Notes  Aim    >bibf8. 


CONSTmrriONAL  law.  See  also 
Animai^;  CivtL  Sebvice;  Coortb,  7; 
HioHWATS,  0,  7;  Mttnicipai.  Coefora- 

TtOHB,  i;  OffioBRB,  1;  VOTEKB  AMD  Bleo- 

•noNB,  11,  IS, 

1.  A  Slate's  denial  to  persons  not  citizens  of 
tbe  United  States  of  the  right  lo  obtain  licenses 
to  sell  spirituous  liquors  wllhin  ils  borders  it 
notadlBCTiminationagainsttbem,  orso  abridge- 
ment  of  their  rights  wilbia  the  probtbitioo  of 
tbe  14Lh  Amendment  of  the  Ckmstilutlon  of  the 
United  Sta'es.     Tragater  V.  Gray  (Md.)      780 

2.  Tbe  validity  of  an  exercise  by  a  Slate  of 
Ils  police  power  in  regulating  the  sale  of  spirit- 
uous liquors  does  not  In  tbe  wast  degree  depend 
OQ  any  question  as  to  tbe  presence  or  abunc* 
of  discriminalion  for  or  agalnatparticulax  pe^ 
sons  or  classes  of  persons.  The  Legislstura 
may  lawfully  grant  tbe  right  to  sell  to  a  certain 
class  or  classesot  persons,  and  withhold  it  from 
all  otbersi     Tragener  v.  Gray  (Hd.)  760 

8.  TSo  citizen  of  the  United  Slates  can  com- 

Elain  because  a  state  polke  regnlalion  denies 
Im  the  privily  of  selling  aplriluoua  liquon, 
evm  if  the  privilege  Is  grained  to  other  dUzeiUL 
2V(VM«rT.  OKiy(Hd.)  780 

4.  Restricting  the  right  to  obtain  licenses  tor 
the  sale  of  intoxicating  liquors  to  tbe  male  in- 
habitants of  tbe  State  does  not  render  a  law 
obnozloas  to  D.  8.  Ck>nsl.  art.  4,  g  2,  which 
provides  that  the  citizens  of  each  Stale  shall  ba 
entitled  to  all  the  privileges  and  immunities  of 
tbe  citizens  of  tbe  several  Suiea.  WelA  v. 
State  (Ind.)  «A4 


Uie  inalienable  rights  of  Individuals,  is  not 
nereesarily  violated  by  the  proh  bilii.n  of  any 
set  or  personal  vice  or  habit  which  does  not 
involve  direct  and  Immediate  injury  to  an- 
other. Terrii4>ry  v.  Ah  Lim  (Wash.)  8MI 
fl.  Wash.  Sees.  Laws  1888,  p.  80,  amend* 


.gle 


iDbale  opiuro  Bball  be  deemed  guilty  of  k  misde- 
veftDor,  is  nul  UQConstituiional  uheinf;  Invio- 
bHnn  of  Ibe  inalieDable  rlghU  to  life,  liberty, 
and  pursuit  of  happlneM.  TtrritoTy  t.  Ah 
Lim  (Wash.)  805 

7.  The  queadon  whether  a  given  habit  1« 
-detrimeatal  lo  eilher  the  moral,  mental,  or 
phvBiral  well'beJDgof  ■  ci Mud,  or  whether  the 
Dabitua]  uae  of  a  particular  drug  is  deleterious 
In  himself,  so  u  to  justify  legulative  prohibi- 
tion of  its  use  by  IndlvidualB,  is  one  of  fact 
■which  can  only  be  inquired  into  by  the  Legis- 
lature, aod  not  by  the  courts  In  delermlmng 
the  coDstUuiionalit;  of  the  probibltloD.  Ter- 
ritory T.  Ah  Lim  (Waah.)  88S 

8.  A  provisloQ  in  a  statute  which  establishes 
■n  appointive  atate  board  of  commlssionera  to 
coiixist  of  three  memt«rs,  that  not  more  than 
two  membeia  shaU  be  adherents  of  the  same 
political  pattj.  Is  not  violative  of  a  constitu- 
tional provision  that  noperiion  shall  be  deprived 
«r  lite,  liberty,  or  property  witboutdue  process 
of  law,  even  when  giving  Ibe  word  "  liberty  " 
a  deiBnitioD  wide  enough  to  include  the  rijiht 
«>  be  eligible  to  liolu  office,  and  ciDsidenng 
that  after  two  memlters  of  the  commission  have 
Iteen  appointed  from  one  political  party  all 
Other  mem  ben  of  the  same  party  are  iDeiiglble 
lo  the  vacant  commissioQenbip.  Segen  v. 
Bvffalo  (H.  Y.)  679 

9.  The  tact  that  a  statut«  authorizing  the  ap- 
ftolnttnenl  of  a  state  board  of  conimisaioners  to 
conainof  three  members provides'tliat  not  more 
than  two  of  them  shall  be  adherents  of  the  same 
political  party  does  not  render  it  void  under  a 
-conBlilutfonai  provision   which   declares  that 

"no  member  of  thls6tateeballbedisErancht8ed 
-or  deprived  of  any  of  the  rights  or  privileges 
Be(;ured  to  anv  citizen  thereof,  unless  by  the 
law  of  the  land  or  the  judgment  of  bis  peers," 
DOtwitbstandiog  that  after  two  commissioners 
lave  been  appomled  from  one  party  all  other 
members  of  that  part;  are  Ineligible  to  the  va 
"  It  commisalonerahip,     Bogert  v.  Buffalo  (N, 


T.) 


679 


10.  Adjudging  a  person  Insane  without 
ticeto  bim,  under  Iowa  Code.  §  UOO.  when  the 
commissioners  think  It  would  be  injurious  to 
him  to  hold  the  examination  In  his  presence, 
does  not  deprive  bira  of  his  liberty  without  due 
process  of  law,  wberea  rci^ular  practicing  phy- 
Biciiin  Viet  IS  and  personally  examines  him,  and 
any  relative,  or  anv  ciitzen  of  the  oounty,  may 
appear  and  resist  tne  application,  and  the  nar- 
ties  may  appear  by  counsel  If  they  like.  Cha- 
vanna  v.  rrieaUy  (Iowa)  198 

1 1.  In  an  action  *n  pertonam  of  a  strictly  ju- 
dicial character,  and  proceeding  according  to 
the  course  nf  the  common  law,  service  of  sum- 
mons by  publication  in  a  newspaper,  upon  resi- 

'dent  defeudaots  who  are  peaunally  within  the 

Btnie  and  can  be  found  therein,  is  not  "  due 

process  of  law."    BardaeUv,  ^nrferaon  (Minn.) 

163 

12.  The  transportation  of  game  which  has 
faceo  killed  within  the  limits  of  a  State,  and 
which  has  been  sold,  or  which  is  intend^  for 
«a1e,  wiiblo  the  same  Stale,  may  lawfully  be 
prohibited  by  the  Stale  Legishiiure.  The  kill- 
tug  of  gnAevesLS  no  such  absolute  title  to  it  In 
D  L.  R.  A 


Amtnain  Jflrp.  (Jo.  v.  fWpu  (Jll.) 

18.  The  owner  of  abutting  property  ft 
for  sidewalk  improvements  is  not  deprived  of 
his  property  wltbout  due  proceas  of  law,  where 
the  Act  authoricing  such  improvempnt  pnv 
Tides  that  when  execution  is  issued  for  the 
ount  of  theasMsement  the  owner  may  file 
affidavit  denying  the  whole'  or  any  put 
thereof,  returnable  IJo  the  superior  court,  the 
inme  upon  wtaicb  Is  to  be  Irted  and  deleraiined 
a^  In  cases  of  tiregularlty,  8peer  t.  Alhent 
(Ua.)  402 

14  A  statute  requiring  (he  payment  of  a 
license  foe  for  the  privilege  of  purcbasing  ce^ 
tain  kinds  of  produce  in  a  certain  county  lo  bt 
shipped  out  of  it,  wbich  f«e  is  greater  la  the 
cawe  of  nonresidents  of  the  county  than  of  mo- 
dents,  is  not  obnoxious  lo  U.  S.  Couat.  art.  4, 
g  2,  entitling  ciiiKns  of  each  Btate  to  all  the 
privileges  and  immunities  of  the  ciiizena  of  the 
several  States.  Bothermei  v.  Meyeria  {Pm,)  361 
16.  If  the  law-making  power  goes  through 
the  form  of  enacting  a  law  which  It  ia  pro- 
hibited by  the  Constitution  from  enacting,  ill 
action  is  wholly  void  and  cannot  be  validated 
by  the  subsequent  amendment  of  the  Coustitu- 
tlnn  so  as  to  confer  authority  upon  the  Legis- 
lature to  pass  such  a  law.  Sentea  Min.  Oo.  v. 
8efretaryof8taU(mtb.)  TJH 

16.  Under  Hicb.  Const  art  20,  g  1,  pro- 
riding  for  constitutional  amendments,  which, 
after  providing  for  a  submisiion  of  a  proposed 
amendment  to  popular  vote,  concludes  bjetat- 
Ing  that  if  ratified  by  the  requisite  majority 
"the  amendment  shell  become  part  of  theCon- 
Blitutlon,  "amend  men  la  take  eSect  from  the  lime 
of  tbeir  ratiflcatioD.  notwitbstanding  the  fact 
that  the  next  section  relating  lo  conslitutional 
revision  concludes  by  stating  that  all  "  amend- 
ments  shall  take  effect  at  the  coromeDCemeot 
of  the  year  after  iheir  adoption."  BeneeaJB*. 
Go.  V.  Seerttary  of  StaU  (Mich.)  770 

17.  Mich.  Pub.  Acta  1889,  No.  12S.  anthor- 
izing  the  eztensioD  of  the  corporate  existence 
of  a  mining  corporation  which  was  origiually 
organized  for  a  period  of  thirty  years,  having 
been  passed  after  the  nitlScatlon  of  the  consti- 
lutional  amendment  auihorizing  It,  ia  valid,  al- 
though passed  tiefore  the  beginnlDg  of  the  year 
after  the  adoption  of  auch  amendmenL  Seruea 
Min.  Oo.  V.  Secretary  of  Slate  (Mich.)  770 

NoTxe  urn  Brisfb. 


Quarantee  of  civil  rights.  689 

PiDhiblloTT  liquor  laws,  how  far  constiin- 

tional.  T80 


What  constitutes  due  process  of  law.  tOi 
CONTEMPT.    Bee  also  RsHVABiKe. 

1.  In  the  absence  of  a  atalement  verifled  by 
oath,  bringing  to  the  knowledge  of  tbe  Judg* 


D,gH,zedr,yGOOgIe 


facta  Alleged  to  make  the  tnaertton  of  cerlaJn 
al1egatloD8  in  a  petitloD  for  change  of  venue  a 
coniempt  of  court,  he  baa  do  Jurlndictloi]  to 
ieaue  atlKchmenta  agalasi,  and  puDifib  as  for 
-coDtempt.  the  penons  reaponalble  for  ihe  fillog 
of  the  peiftioD.  under  Colo.  Code  CI*,  Proc. 
«Iiitp.  81,  If  neltfaer  the  laoftuage  uaed  nor  the 
filing  of  the  petition  ia  par  w  a  contemot. 
TliOTMU  T.  /tepb  (Colo.)  S69 

8.  It  la  not  contempt  of  court  for  a  defend- 
»Dt  petitiontng  for  a  change  of  Teniie  on  oc- 
■<wunt  oF  prejudice  on  the  part  of  the  presiding 
Judn  to  allege  In  hia  petlilon,  Trbich  is  not 
read  to  the  court,  bulla  banded  to  the  judge  in 
a  respectful  manner  for  bis  perusal.  Ibat  when 
the  action  was  about  to  be  called  for  trial  the 


'.  least  not  if  the  allegation  i*  true. 
Jfullia  Y.  }-eopU  (Colo.)  .  SM 

8.  An  allegation  of  the  falsllvof  a  statement 
inserted  bj  a  defendant  in  hia  petition  for 
•change  of  venue  because  of  prejnatce  on  tbe 
jtart  of  tbe  presiding  Judge,  to  tbe  effect  that 
at  tbe  time  the  case  naa  atmut  ho  be  called  for 
trial  ibe  judge  and  his  wife  were,  as  petitioner 
was  Informed,  the  guests  of  plaintiff,  will  — * 


.aa  to  the  time  onlj,  and  Uie  fact  that  defendant 
bad  received  Information  as  stated  Is  not  de- 
filed. UuiUn  Y.  PtopU  (Colo.)  566 
i.  A  alateoient  b;  a  defendant  in  a  petition 
for  change  of  venae  becaiiBe  of  preJiKJice  on 
tbe  part  of  the  presiding  judge,  that  petitioner 
believes  from  the  rulings  and  Instructions  of 
tbe  judge  In  a  former  suit  between  tlie  same 
parties  ibal  ihe  judge  is  prejudiced  in  favor  of 
plainlift,  will  not  make  him  guillf  of  contempt 
-although  there  is  no  foundslion  tn  fact  for 
such  tielii-f,  where  there  is  nothing  to  show 
that  he  was  |;uiilv  of  any  evil  intent  Muiiin 
T.  Fa^  (Colo.)  666 

NoTKB  Ain>  BBTXFa. 


Petition  to  change  Tenu& 

'CONTRACTS. 

L  Natvrk  ^nd  RBqnaiTKSL 

II    CONBTBUOnON;  VAUDITT. 

III.  Pkbvoxuabcb. 
XV.  Cbanob  or  EzmauiSBUCNT. 
T.  AcTions;  LiABiunBa. 

NoTBB  AND   BSIBTS. 


1.  A  oonlract  to  pav  tor  tbe  services  of  a 
craodson  who  lived  sno  made  his  home  with 
hia  grandfather  durins  minorltj  will  not  be 
implied.     MuTfh)/  T.  Murphy  (8.  D,)  820 

8.  The  mere  fact  that  a  building  remains  on 
the  land  and  the  owner  enjoys  the  beneQt  of 
It,  lie  having  no  option  to  reject  it.  Is  not  such 
an  acrepiance  aa  would  Implj  a  promlaa  to  pay 


for  It,  where  the  builder  nnder  a  apecial  con- 
tract has  failed  to  complete  it,  or  comptelea  it 
in  a  manner  not  subatanlially  conforming  lo 
his  contract.    EUiott  r.  CaUaM  (Minn.)     09 

8,  Tbe  relioqaishment  of  his  right  to  bid  at 
a  Judicial  Bale  by  a  creditor  who  bas  no  other 
means  of  obtaining  payment  of  his  debt  Is  a 
sufficient  consideration  to  support  a  mortgage 
for  tbe  amount  of  bis  claim  given  him  by  tbe 
one  who  at  tbe  sale  secures  the  legal  title  to  the 
lands  Bold.     Hopkim  t.  Bntign  (N.  T.)      781 

A.  A  promise  to  provide  for  tbe  support  and 
education  of  a  minor  fourteen  or  fifteen  yeara 
old  until  be  becomes  twenty-one  years  of  age 
is  not  a  contract  "  not  lo  be  performed  within 
a  year,"  within  the  meaning  of  the  Blatute  of 
Fnuds,  requiring  auch  contracts  to  be  lo  writ- 
ing, as  It  may  m  performed  within  a  year  it 
the  child  should  die  within  that  tlma.  Woet- 
dnOe*  V.  8t«rn  (Q  C.  W.  D.  Ho.)  120 

6.  A  partnership  agreement  to  acqnlre  a 
leasehold  Interest  in  a  particular  mine,  as  a 
necessary  Incident  lo  the  development  of  the 

Eroperty  and  the  extraction  of  orea  therefrom, 
not  within  tbe  Statute  of  Fnuds,  alUiough 
the  Interest  In  the  mine  was  to  be  acquired  ^ 
one  who  was  to  transfer  to  the  others  their  re- 
spective interests,  fiwd  t.  Mtagher  (Colo.)  460 
•  A  verbal  pomise  br  a  wife  on  accept- 
ing from  her  bosband,  from  whom  abe  bad 
separated  on  account  of  his  intemperate  habits, 
a  conveyance  of  lands  at  his  own  sugseetlon 
and  without  her  procurement,  that  on  his  re- 
turning from  abroad  a  sober  and  temperalA 
man  she  would  return  to  and  live  with  him,  in 
which  event  tbe  deed  should  be  void  and  of  no 
effect, — creates  a  parol  trust  within  tbe  inblbi- 
tlon  of  the  Statute  of  Frauds.  Broek  v.  Erode 
(Ala.)  287 

7.  Where  there  was  no  fraud  in  tbe  exe- 
cution of  a  conveyance  of  land,  equity  cannot 
relieve  against  a  l>reach,  by  the  grantee,  of  a 
contemporaneous  parol  promise  to  rcconvey 
the  lands  upon  the  happeniunof  a  certain  con- 
tingency.   Bnxk  T.  Broek  (Ala.)  887 

8.  An  absolute  title  In  fee  simple  cannot 
be  qualified  by  oral  evidence  of  an  alleged  ei- 
triosic  agreement  by  tbe  grantee  to  reconvey 
on  a  condition  subsequeni  not  included  In  the 
writing.     Broek  v.  .BTvab(AlB.)  2tf7 

9.  Tbe  mere  breach  of  an  oral  agreement 
to  reconvev  landa  convened  is  not  sulQcieDt, 
standing  alone,  to  establish  that  fraud  In  pro- 
curing the  title  which  is  required  to  render  the 
grantee  a  trustee  txmaitfieio.  Broek  v.  Broek 
CAla.)  287 

10.  A  verbal  agreement  b  not  soffldent  to 
create  a  lien  upon  land  In  favor  of  a  surety 
upon  anoiegiventoraisetlkemoney  wilhwhica 
to  make  payment  therefor.  Wood  v.  Wood 
(Ind.)  173 

11.  To  make  a  vote  of  a  corporation  a  con^ 
tract  which  will  be  binding  on  It,  the  obligW' 
tion  which  It  undertake*  to  assume  must  t>e 
offered  to  and  accepted  by  tbe  intended  ben» 
flciary.  Bear*  v.  £uwt  Oovntji  EUv.  S.  Co. 
(Maaa.)  117 

12.  The  description  of  property  In  an  aiiT«o- 
meut  for  its  sale,  as  "one  one-and  one-tialf- 
Btory  frame  dvelUng-bome,  with  bam  and  ou^ 


KM,  Htualed  on  a  certain  ilreel  la  a  c«rUm 
towD, — ta  sufficient  to  warrant  a  decree  for 
■pedBc  performance,  where  tbe  bill  particu- 
lartj  describes  tbe  properly  and  alleges  that  It 
la  the  same  referred  to  in  lue  BHreement,  wbich 
to  not  denied  b;  the  ausner,  and  tbe  evideoce 
In  rejpird  to  tbe  vendee's  occu patio d  and  tender 
of  puicbaM  mone;  refen  to  the  premises  de- 
•cnbed  In  the  agreemeoL  8andeT$  t,  Bryer 
(Usai)  20B 


n.  CoimvrcnoH;  Tauditt. 


'  IT  all  „ 

It  tbeir  invoice  price,  provided  their 
entire  value  is  cot  above  t  '^naia  amouDt. 
tbe  in^eitlon  of  a  clause  to  tfab  effect  that  [he 
buyer  shall  be  bound  lo  laKc  only  such  goods 
as  De  bimself  shall  select  will  not  relieve  bim 
of  the  obligation  to  lake  goods  lo  tbe  amount 
■f(reed  upon,  but  simply  ^vee  bim  the  right 
to  choose  tbe  eoods  be  wul  take  lo  make  up 
tbe  quantity  wnkb  be  agreed  lo  buy.  Jaeoo- 
101  V.  aulUcan  (Masa.)  508 

14  A  contract  between  corporations  charfced 
with  a  public  dut^,  Bucb  as  te  that  of  com- 
mon carriers,  providing  for  the  formation  of  a 
combination  bavin)^  no  otber  purpoK  than  that 
of  stifling  competition  and  providing  means  to 
accomplish  Ibat  object,  U  illegal  and  agsinst 
public  policy.  Cteteland.  C.  0.  &  I.  B.  Co.  v. 
(Jio»»eT  (lad.)  TM 

15.  Contracts  between  rival  and  competing 
railroad  companies,  which  prevent  unbeallby 
compelilion,  but  do  not  niige  rates  of  trans- 
porlatton  above  the  standard  of  fair  compensa 
tion,  or  violate  any  duty  tbat  is  owing  to  the 
public  from  nonconipeting  rosda,  are  not  void 
as  against  public  policy.  ManeJieiter  <t  L.  It. 
Vo.  V.  Voacord  K  Co.  [N.  H.)  689 

16,  A  contract  between  an  attorney  and  one 
who  Is  not  an  atloraey.  to  procure  (lie  former 
employment  by  a  litigaot,  in  considi      ' 


a  part  of  whatever  remuneration  the  attorney 
receives  for  his  services  Irom  the  Hligant,  Is 
contrary  to  public  policy  and  void.  Alpera  v. 
Eiinl  (Cal.)  483 

IT.  A  clerk  and  twrleDder  hired  for  one 
entire  considers  I  ion,  by  a  dealer  in  groceries 
and  intoxicallDg  liquors,  tbe  sale  of  the  latter 
being  Illegal,  cannot  recover  anything  for  bis 
Krvice,  even  upon  ^antum  meruit  for  ser- 
Tlces  in  tbe  grocery  part  of  the  store.  SuUitan 
T,  Iltrgan  (R.  I.)  110 

IB.  Plaintiff,  a  corporation,  by  Its  agent, 
aold  and  fumisbed  bottled  beer  b>  the  defend- 
ant, the  keeper  of  a  house  of  prostitution,  as 
tbe  agent  well  knew.  While  be  bad  no  know- 
ledge of  Just  what  was  to  be  done  with  the 
l>eer,  the  Bgent  supposed  at  the  lime  it  was  fur- 
nished ibat  It  was  to  be  used  or  sold  in  tbe 
brotbel.  No  otber  facta  appearing,  it  la  held 
tbat  plaintiff  can  recover  a  balance  claimed  to 
be  due  from  defendant  for  and  on  account  of 
•aid  sale.  An/uu*tr-Buieh  Bnwing  Auo.  v. 
Mamm  (Hlnu.)  CM 

»L,R.A. 


IV.  10  enuiie  a  party  to  recoTcr  for  part 
performance  of  a  conlrsict,  or  for  perfomuuKa 
'"  '  different  way  from  that  coutracled  for,  ttM 


tract  may  be  Implied  from  tbe  conduct  of  the 


formance  is  beneficial  to  a  party  Is  not  enoogb 
to  imply  a  promise  to  pay  for  it.  EUiott  v. 
Caldma  (Hinn.)  63 

30.  Tbedoctrineof "subatautialcompliaace" 
with  building  conlracia  does  not  apply  wben 
tbe  omiasians  or  departures  from  tbe  oonirBCt 
are  intentional,  and  so  substantial  a*  not  lo  be 
capable  of  remedy,  and  thai  an  allonaooe  out 
of  the  contract  price  would  not  rive  the  owner 
■ubstnntially  what  be  contract^  for.  SUiott 
V.  (MfuxsU  (Minn.)  USt 

VT.  CHUt^  OB  EXTDIQCIBHIIKIIT. 

31.  Tbe  revocation  of  anthorily  after  It  bas 
been  executed  cannot  avail  to  annul  a  contract 
made  in  conformity  thereto.  FtopU  T.  A'erih 
River  Sugar  Btf.  Co.  (N.  Y.)  SS 

22.  A  contract  for  the  purchase  of  a  farm 
"containingabout  300  acnes"  will  be  rescinded 
where  tbe  farm  coniains  in  fact  only  13-% 
acrea.  and  there  was  a  mutual  mistake  Iti  Ihe 

auantity  of  land,  both  paities  understanding 
lat  there  were  aOO  acrea  of  it,  and  tbe  vendor 
informing  Che  purchaser  thai  it  did  contain 
tbat  number.    JVewton  t.  ToOei  (N.  II.)        GO 

23.  To  prevent  one  from  reacindlng  a  con- 
tract of  purchase  by  which  be  lias  been 
defrauded,  for  tbe  reason  thai  he  has  acquiesced 
therein,  the  alleged  act  of  acquiescence  must 
be  unequivocal  and  must  show  an  election  to 
retain  ibe  property  after  discovering  the  deceit. 
Tarkington  v.  Pvrvii  (Ind.)  607 

24.  A  sate,  by  a  defrauded  vendee,  of  some 
of  the  property  received  under  the  fraudulent 
contract,  and  a  receipt  of  Ibe  money  therefor, 
will  not  destroy  a  fully  perfected  riglit  on  bis 
part  to  rescind  tbe  fraudulent  contract.  If  be 
fully  accounta  for  tbe  proceeds  lo  the  fraudu- 
lent vendor,  unless  it  appears  that  such  sale 
was  made  In  the  regular  course  of  business,  or 
under  such  clrcum stances  as  show  an  Intent  to 
afBrm  the  fraudulent  contract,  rince  he  has  a 
right  to  make  saiea  of  the  property  for  cerlaio 
purposes,  auch  as  lo  preserve  it  from  destruc- 
tion, etc.     Tarkingloii  v.  PurvU  (Ind.)       607 

39.  Merely dgnlngandacknowledgingadecd 
of  assignment  of  Ihe  firm  assets  for  ticneflt  of 
creditors  will  not  defeat  the  right  of  one  who 
tins  tieen  defrauded  In  the  purchaae  of  an  inter- 
est in  B  partner^liip  concern,  to  rescind  the 
fraudulent  contract,  if  before  delivery  of  tbe 
deed  he  witUdraws  his  ooosent  thereto.  Tar- 
/angtoay,  i^m>(Ind.)  60T 

86.  No  technical  tender  of  property  which  a 
vendee  was  defrauded  into  buying  need  be 
made  to  Ibe  fraudulent  vendor  before  the  com- 
mencenient  of  an  equity  suit  to  compel  a 
rescission  on  tbe  ground  of  fraui).  It  is  auffl- 
cieni  if  the  vendee  can  show  that  be  hai 
preserved  the  property  Bubstantiallv  in  the  con- 
dition In  which  he  received  ik  w&boot  Inie» 


CoBTKAcn,  v.— OorXBISBT. 


37.  A  puTChuer  of  tbe  loterest  of  one  per- 
son Id  a  mine,  knowlDg  tbat  ■  fnud  nas 
beioK  perpetnted  on  the  seller  by  coDrealing 
Ibe  fact  Di  a  rich  dlscoveiy  of  ore  In  tbe  inlae, 
cannot  avail  bimaelf  of  Ihe  beneflu  thereof, 
but  tbe  coDTeyance  wfll  be  let  aside  for  fraud. 
amber  t.  Baitr  (Nev.)  S03 


lubHeqiieDl  judgment  uainst  himeelf.     jxt- 
ner  t.  &ileman  (K.  J.)  «  96 

T.  Aoncnra;  LuBiLrrm. 

20.  No  light  of  action  cui  apiing  oi 


tajui,  a'c'^fB^'Ooy-i^Oloner  (Ind.)  764 
80.  Here  knowledge  on  tbe  part  of  a  perwn 
loaning  monej  that  the  borroirer  InlendB  to 
UK  It  bj  engBKlng  in  tbe  purchase  o(  optioDS 
on  graioB  in  the  market  of  anoiber  State,  or 
InvesUng  It  in  wagering  or  gambling  contracts, 
■will  not  defeat  an  action  by  the  lender  to  re- 
ooTtt  back  ihe  amount  loaned.  Jaekton  v. 
City  Nat.  Bank  (Ind.)  057 

8t.  If  an  agreement  b  legally  votd  and  nn- 
«Dforceabte  by  reason  of  some  statutory  or 
conimon  law  prohibition,  which  does  not  In- 
volve any  potdtive  immorality,  and  there  is  no 
other  reason  of  public  policy  why  the  courta 
should  refuse  lo  grant  relief,  a  party  who  has 


account  to  the  other  for  what  he  hu  received. 
JlanOMltr  A  L.B.O0.  f.  Omeord  B.  Oo.  (N. 
H.)  »SB 

88.  A  railroad  company  which  continues  to 
operate  a  rival  and  competing  line  nnder  a 
prior  coninct,  ftft«r  tbe  passage  of  a  atolute 
prohibtting  mch  contracts  and  making  the 
company  wblcb  operates  »  rival  line  subject 
to  penulv,  allhoogh  such  coniinuation  was 
illegal,  cannot  rrtain  tbe  money  acquired  by 
such  operation  when  called  upon  by  the  owner 
of  the  road  for  an  accounting,  but  the  Utter, 
not  being  in  pari  deiielo,  &  entitled  to  an 
«qaitable  share  of  tbe  earnings.  Mane/ietler 
4  A  &  a>.  V.  Ooncord  R.  (k,  (N.  H.)         689 

83.  A  mine-owner  who  undertakes  to  de- 
tlver  a  portion  of  tbe  ore  taken  from  tbe  mine 
to  certain  pertons  In  consideration  of  their 
ooDstructlng  a  level  to  drain  the  mine  In  aucb 
a  manner  tbat  tbe  ore  can  be  raised  without 
trouble  or  laconvenleace  from  water  Is  not 
diacbarged  from  bis  obligation  by  the  fact  that 
the  level  fs  permllted  lo  become  and  remain 
out  of  repair,  if  he  Is  not  at  all  prejudiced 
thereby,  the  level  remaining  sufflclent  for  all 
practical  porpoeea.  Oravford  v.  WiOtartm 
<Wis.)  661 


lupport,  to  proi 

during  ner  life  without  expenaa  to  her  husband, 
and  to  Indemnify  and  save  the  latter  harmlen 
«L.It.A. 


from  any  cbargea  cm  her  aceonnV  may  b* 
enforced  by  Ihe  wife,  although  sbe  fi  not  a 
party  to  tbe  Instrament.  Cbteman  T.  Whitn«f 
(Vt.)  BIT 

SS.  Tbe  neglect  of  una  entitled  to  a  life  enp- 

Krt  under  a  mortgage  given  Ibetefor,  to  assert 
r  right  until  htler  tbe  sole  of  the  property  on 
tbe  mortgagor's  death  and  after  his  estate  baa 
been  substantlallv  wttled,  ^rill  not  bar  her 
right  to  enforce  tbe  mortgage,  where  It  does 


ippear  tbat  granteea  of  tbe  morlgagor 
nave  lost  their   nmedy  op    ~    "     ~~ 
CeUma%  t.  WlUtntt  (Vt.) 


\  their  nmedy  upon  bia  warranty. 


NOTBS  Ain> 

Contiacts;  promotive  of  Illegal  traniaotloni; 
when  party  may  enforce.  508 

Building;  "  suhatantlal  compliance*         69 

Independent,  parol,  to  defeat  conveyance. 
S87 

To  raise  tbe  price  of  merchondlae;  consid- 
eration; bougbt-and-sold  notes.  S48 

Of  corporation,  validity  of ;  when  raiforce- 
able.  SS9 

Of  railroad  company  UmHlng  lu  lUbiltty; 
validity  of.  4M 

Bemotely  connected  with  Illegal  transactioQ, 
not  void.  657 

Rescission  of,  for  fraud;  rights  of  the  party 
defrauded;  election  to  rescind  must  be  exer- 
cised promptly;  parties  must  be  put  in  tlatw 
;U0,'  action  for  rescission;  raitflcation  defeats 
rlgbt  to  rescind;  effect  of  Ispae  of  time;  estnp- 
pel:  party  cannot  reacino  while  retBiniog 
fruits:  must  return  property  for  breach  of  war- 


Lnty. 


607 


CONTRIBUTION.    Seealso  HAB8HAi,nra 

Abbbtk 

A  tenant  in  common  purchasing  at  a  tax 

sale  will  be  entitled  to  contributiou  from  his 

cotenants,  toward  tbe  costs  and  expense  In- 

curied  in  the  purchase  of  the  tax  tlll&     Clark 

V.  lAndtey  (Ohio)  740 

Norn  am  BiuEra.    - 

Contribution;   right  to,  among  cotenanta. 

740 

COPTRIOHT.  See  also  Pleadcici,  S-IOl 
1.  The  owner  of  a  Dopvrlght  may  assign 
an  undivided  interest  therein,  so  that  Ihe  copy. 
right  becomea  tbe  undivided  properly  of  joint 
owners.  He  may  also  aaslgn  or  transfer,  in 
equi^,  an  eicltislve  right  lo  use  the  copy* 
righted  work  in  a  particular  manner  or  for 
particular  purposes,  upon  such  terms  and  cod- 
Oitiooaas  may  be  agreed  upon.  lilaek  v.  Han- 
ry  a.  AUm  Co.  (C.  0.  a  D.  N.  T.)  438 

a.  Permitting  the  use  of  a  copyrighted  ar- 
ticle in  a  foreiKti  encycloptedia,  the  remainder 
of  wbicb  Is  written  by  foretgnere  and  pabiiH 
jurii  in  this  counliy,  does  not  wairaot  lis  Inser- 


S,  AUm  Co.  (0. 0.  8.  D.  N.  Y.)  4a8 

S.  Procuring  an  arllcle  wbich  !■  to  be  in- 
Mrted  in  k  toretgn  encyclopasdlL  to  be  written 
aod  copjiigbtecTlD  thUcouDtr;,  tortbeexpreu 
purpoae  of  protecting  tbe  encycloptedia  from 
odag  repriated  bere  in  <Anp  fotm,  whlcb  re- 
print would  be  of  great  tbIuc  to  our  people 
sod  could  be  made  were  It  not  for  lucb  article, 
Ib  no)  auch  a  fraud  do  tbe  copjrlKbt  laws  aa  will 
prevent  a  court  from  entertainliig  Jurlsdictloik 
of  a  bill  to  reatrain  an  Infringement  of  the  copy- 
right Blade  V.  Smrv  0.  AUm  Co.  (Q  C.  S. 
D.  H.  T.)  438 

4.  A  ataliBtlcal  atlai  la  propedy  copy- 
rigbled  aa  a  wbolei  It  le  not  Decesaarj  lo  copy- 
right lepsrately  each  map  In  (be  booK.  AueA 
T.  Hmry  O.  AlUa  Go.  (C.  C.  8.  D.  N.  Y.)  488 

5.  An  incboate  rirtit  to  a  oopyright  may, 
prior  lo  tbe  Cakiug  of  tbe  copyright,  be  trana- 
ferred  by  parol  BUxi  r.  JBmn  G.  Alien  Oe. 
(C.  C.  a.  D.  N.  Y.)  438 


CX>RPOBATIONS. 

n.  Btook  AiTD  Btookholdkrb. 
in.  DisaoLTrrroN, 


Sea  also  Assdkpbit,  2;  Bossa,  8-S:  IsjiTiro- 

TION,    1;     I>SU1IA]«CE,    4:  JoiMICBlIT,    %\ 
NUISUIOKB,  B;  TBDsra,  8, 

t.  PowRSB  urn  LuBiLnTBO. 

1.  PeiBona  dealing  with  tbe  caabler  of  an  in- 
corporaled  Havings  bank  la  auch  are  chargeable 
wlto  knowledge  of  the  corporate  poweniof  tbe 
bank  and  of  the  extent  to  which  the  cashier 
can  bind  it;  and  it  la  Immaterial  that  the  Insli- 
tution  ia  a  foreign  one.  Jsmimm  t.  CttiMni 
Ban.  Bant  (N.  T.) 

2.  Tbe  defenae  of  vltra  vim  ia  u  aTailalile 
to  a  corporalion  wben  the  attempt  U  made  to 
bold  It  liable  as  principal  upon  a  contract  wbich 
It  entered  into  bb  agent,  becauae  of  Ita  failure  to 
dlacloee  Ita  princlfwl,  aa  when  it  ia  med  upon  a 
contract  wiiicb  it  made  as  principoL  Jmu*on 
T.  Citueiu  Sac.  Bank  {N.  Y.)  708 

8,  In  case  of  a  transaction  which  Is  simply 
wttra  viret,  neither  party  will  bebeard  lo  allege 


tion  does  not  prevent  It  from  making  reatii 
tlon  of  money  or  properiy  obtained  under  an 
unautiiorized  contract.    MandieiUr  A  L,  R. 
Co.  T.  Oontard  R.  Co.  (N.  H.)  6HB 

4.  The  facts  that  the  capital  stock  of  a 
corporation  had  not  all  been  paid  in  and  a  cer- 
tlQcaie  of  the  payments  Sled  as  required  by 
Uass.  Pub.  Sut.  chap.  I0«.  g  4fl.  wblcb  fo^ 
bids  corporationa  to  commence  the  transao- 
tion  of  tbe  busineea  for  wblcb  they  are  or- 

fianlzed  until  those  tblnga  are  done,  at  the  time 
t  entered  Into  and  pernmned  a  contract,  will 
•  D.R.A. 


Btnton  Tovboat  Co.  (Hasa.)  SS» 

0.  An  exceaa  of  indeblednegs  for  which  dl- 
rectors  of  a  corporation  can  be  held  liable,  od- 
det  B.  L  Pnb.  ^tat.  art  165,  S  15,  cannot  In- 
clude any  claim  or  debt  not  ezisdng  before  tbe 
exceaa,  unlen  contracted  or  voluntarily  incor- 
red,  and  therefore  cannot  Include  a  judgment 
for  a  tort.  Liighioii.  t.  Omptefi  (R.  X;  187 
8,  "  Debts  contracted  "  before  recotdinK  * 
certlflcat«  for  tbe  payment  of  stock,  tor  which 
directors  are  liable  under  a  statute,  do  not  in- 
clude unllquidaljd  claims  for  damagea  aririnR 
a  dMeU).     Ltiglaon  v.  CampbtU  (R.  L)        197 

7.  A  judgment  In  tort  is  not  a  "  debt  cob- 
traded  for  wbicb  directors  of  a  corporaiioB 
are  lUble,  under  R.  I.  Pub.  8taL  ^  8.  4. 
LetgMon  t.  OampitB  (R.  I.)  187 

n.  Stock  uid  Btockholdkhs. 

8.  At  a  meeting  of  the  abareholdera  of  « 
corporation,  each  shareholder  repreaenta  bfm- 
self  and  hlaownintereflla  solely,  and  In  noeenstt 
acts  as  a  trustee  or  representative  of  ottiers. 
Hence  he  bas  a  legal  right  to  vote  upon  a  mras' 
ure,  even  though  be  has  a  personal  Interest 
therein  separate  from  other  shareholders.  Oiin*- 
ble  r.  Quarru  Omnts  Water  Co.  (N.  T.)     637 

9.  If  the  action  of  a  majority  of  the  stock- 
holders of  a  corporation  resuliing  from  tlieir 
voles  at  a  stockholders'  meeting  la  so  deiri- 
mental  to  the  interests  of  the  corponilion  ttaelf 
aa  to  lead  to  the  necessary  Inference  that  Ibeir 
Interests  lie  wholly  outside  of  and  In  opposi- 
tion to  those  of  the  corporation  and  of  the  mi- 
nority of  the  stockholders,  and  thai  their  action 
Is  a  wanton  or  a  fraudulent  destructloo  of  th* 
ri^ta  of  such  minority,  it  may  be  subjected  to 
tbe  fcrutiny  of  a  court  of  equity  at  the  mill  of 
the  minority.  OanMe  v.  Ontmu  Oountg  Wattr 
Go.  (N.  Y.)  B2T 

10.  To  warrant  the  inlerposlllon  of  a  court 
In  favor  of  tbe  minority  shareboldera  lo  a  cor- 
poration or  joint-stock  associstioD,  as  against 
the  conlemplttled  action  of  the  majority,  wbere 
auch  action  Is  within  the  corporate  powera,  a 
case  must  be  made  out  which  plainly  shows 
that  such  action  is  so  far  opposed  to  the  true  in- 
terests of  the  corporation  Itself  sa  to  lead  lo  the 
clear  inference  that  no  one  thus  acting  could 
have  been  influenced  by  any  booeat  desire  to 
secure  such  Intereeta,  but  that  he  must  ban 
acted  with  an  Intent  to  subaerve  some  oulside 
purpose,  regardless  of  (he  consequences  to  the 
compaay,  and  In  a  manner  inconsistoot  with 
Its  interest.  GimbU  V.  QMnM  Umnto  Watir 
a>.  {N.  Y.)  537 

11.  In  detemlotng  the  question  whether  or 
not  the  price  paid  by  a  eorpotaticn  to  one  of 
Its  directors  for  property  owned  by  him,  bydl- 
rectlon  of  a  majority  of  the  shanhDlders,  of 
which  he  was  ooe,  Is  so  ezcc«slve  as  to  consti- 
tute a  fraud  on  the  rights  of  tbe  minority,  the 
valueof  tbe  time  and  tbo  in  tereai  on  the  money 
which  he  baa  expended  thereon  miy  be  added 
to  its  coit,  and  he  may,  in  addition,  he  allowed 
afairproBt  tbereon,  and  whatever  advamags 
he  may  have  gained  by  a  fortunate  purchase 
of  materiala  uaed.  QatniU  v.  Qtunu  UMtaty 
Water  <Ja.<^.  Y.)  S27 


tbe  BiDckbolderd  of  a  oorpontloD  for  property 
li  BO  eicesBlTe  as  to  be  ft  fraud  on  the  minorilv, 
is  what,  under  all  tbe  circum stances,  is  tbe 
fair  Tslue  of  tbe  property  to  Ibecompany,  con- 
ddering  its  proposed  use  aod  tbe  genera]  pur- 
pose for  which  the  company  is  orfcanlied, 
OamU*  V.  Queeiu  Omni]/  Water  Co.  IN.  T.) 
G27 
18.  An  order  by  m  majority  of  the  itork- 


tMnde.  is  Dot  to  oe  coudemned  as  a  fraud,  uu- 
1«M  the  Qisjoriiy  acted  in  bad  faith,  on  which 
qnertloD  pMslble  or  probable  proepective  value 
of  the  property  purcliased  may  be  considered, 
Qambk  t.  Qatmt  Ownty  Wattr  Oo.  iN.  Y.) 
S2T 
14.  A  corporation  canoot  Issue  Its  stock  In 


1848,  cbsp.  40,  §  a,  wbicb  empoweis  the  par- 
etaaae  of  property  wltb  stock,  to  be  Issued  to  the 
amount  of  the  value  of  aucb  property,  aud  pro- 
vides thai  the  atock  so  issued  shall  M  declared 
and  taken  to  tw  full-paid  stock,  not  liable  to 
further  nll^  QatnbU  t.  Qutea*  Ooujit]/  Water 
Oo.  (M.  T.)  627 

•  10,  Aoorporatton  which  pnrcbaaes  property 
fatendiiig  to  issue  stock  In  payment  tberefor 
neednot  make  tbe  whole  payment  In  slock;  It 
may  Issue  stock  for  a  portion,  and  par  in  cash 
or  uaae  bonds  for  the  balance.  Qamble  v. 
Queeiu  Gninly  Water  Oo.  (N.  Y.)  H37 

IS.  Before  a  stockholder  of  a  corporation 
eao  maintain  a  bill  Id  bis  own  name  to  restrain 
ft  rival  coiporaiion,  wbicb  has  acquired  a  ma- 
jority of  the  atock  of  the  other,  from  voting 
■Q(ji  slock  at  a  stockboldere'  meeting,  be  roust 
request  the  bringing  of  a  suit  1^  and  in  the 
name  of  the  corporation  Itself,  unless  It  Is  man- 
ifest that  such  request,  if  made,  would  be  de- 
nied. Henceabllf  which  shows  that  tbe  board 
of  directors  consists  of  seven  members.of  whom 
three  were  elected  and  are  controlled  by  the 
rival,  while  tbe  otbcrs  are  Independent  of  Its 
control  except  one,  who  is  alleged  to  have  been 
a  director  before  the  iDtereat  of  the  rival  was 
acquired,  and  to  have  no  interest  in  either  cor- 


the  name  of  tbe  corporation,  nolwithstandine 
an  allegation  thai  such  director  holds  his  stock 
and  acts  In  all  things  in  tbe  interest  of  tbe 
rival.    Maek  v.  J>t  Sard^Oon  Coal  d  J.   Co. 

(Ala.)  eso 

17.  A  liraitaiioQ  as  to  th«  number  of  votes 
which  a  single  stockholder  of  a  corporation  is 
entitled  to  cast  In  tbe  direction  of  Its  atTatrs 
cannot  be  evaded  by  another  corporation  hold- 
ing stock  in  the  former  by  the  graluitous  trans- 
fer of  blocks  of  slock  to  lis  own  directors  In- 
dividually, tor  tbe  parposeof  having  each  vote 
tbe  stock  standing  in  hiannme  in  its  Interast. 
Maei  v.  Dt  Bard&ben  Coal  (t  J.  Co.  (Ala.)  600 

m.    DlBBOLTITIOIT. 

18.  To  iTarrant  the  annulment  of  a  corporate 
franchise,  the  corpoislion  must  be  shown  to 
bave  exceeded  or  abased  its  powers  Id  such  a 
8I,.R.A. 


(N.  Y.) 

10.  A  deed  made  bj 
ration  and  signed  by  tl 
under  tbe  autborily  ol 
a  stockholders'  meetii 
of  tbe  trustees  and  s 
garded  as  an  act  of  th 
l.'orth  Bivar  Bugar  Bt 

30.  There  may  be  i 
which  will  Butbotize 
poration,  altbouirb  tb< 
action  taken  for  tbe  p<: 
conduct.  People  v.  Jfi 
(N.  Y.) 

31.  Ad  attempted  t 
corporation  tc>  a  trust 
quence  o!  wbicb  tbe  t 
creased,  Is  a  t»rporati 
the  united  action  of  ti 
wllhuul  any  Indepeod 
of  directors  as  such. 
Sugar  Stf.  Co.  (N,  Y. 

53.  The  lllsgality  o 
done  by  a  corporation 
corporate  character. 
Sugar  B^.  Co.  (Jr.  Y. 

23.  In  a  procecdin, 
fraDChiBe  for  abuse  oi 
inquiry  is:  What  has 
accomplished;  what  h 
effective  work  I —  and 
result  has  been  reacbe 
V.  NorUi  SiwT  Sugar 

54.  The  fact  that  a 
action  !i  insUtuted  to 
an  Insolvent  oorporati< 
of  Inddenlst  reiiof,  do 
to  dissolve  the  corpon 
petition,  does  not  depi 
tlon  to  grant  Ihe  relle 
Be  OihkoA  M-at.  F.  h 

SB.  The  attomeygi 
ml  tied  Xo  maintain  an 
the  dissolution  of  an 
porstion.  If  all  the  e 
lained  by  such  action 
hia  becoming  a  par 
pending  agniost  the  i 
creditors  and  stockhol 
P.  Int.  Co.  (Wis.) 

B6.  A  manufacturlr 
ter  into  any  partners 
directly  or  Indirectly, 
a  trust,  or  Into  any  i 
which  will  avoid  and 
permlBsions  and  restn 
attempt  by  It  to  do  u 
violation  of  Its  cbsrtel 
lion.  F^pU  t.i/oTU 
(N,  Y.) 

NoTBB  a 

Corporation;  clasalfl 
franchise  construed; 
or  privilege  strictly  ( 
lached  to  the  grant;  ri 
power;  forfeiture  of  I 
1  forfeiture  of  charter; 


S'--' 


ceeilininto  forfeit  frHQcliise:  coDlinued  eztst- 
«Dce  (ill  forfeiture  declared;  dlfnoluhon  of  cor- 
pnraiion;  dlxooliutoD  by  leiin*  In  cbtrier: 
Juriadlnioii  Id  equity.  S78 

Llublliiy  of  directors  for  debla  contncled. 
187 

SiinliflniilonB  aeceMai?  to  enable  them  to 
„  D  biiEtlneBa.  889 

li^crease  of  capital  •lock;  iMoe  of  new  atock. 
«S1 
Aciloo  of  Morkholders;  bow  far  tbat  of  cor- 
pnraiioD:  cooNilidation  of  tutereMn  of;  Talldlty: 
'CotnlitDaiioQ  of  aiockholden  lo  purchase  cod- 
irollios  interest  In  another  corporation;  what 
veccHsaiT  to  coostttuie  binding  twolract;  fran- 
«hi»i-8  or  a  tiusi;  acts  ultra  virtt;  power  of,  to 
lonn  partoersbipg.  88 

Cannot  purcb aw  iloekof  other  corpontfoDs: 

TIty  jurisdiction  orer;  liability  otdtrectora 
.  Euit*  by;  when  itockholdera  may  aue;  cor- 
poralinu  a  necessary  partner.  8S0 

Defense  of  ultra  viTet,  when  available;  can- 
not be  used  to  keep  property  n^eived  under 
contract  wllbout  making  compensation.       708 
Foreign;  regnlatioo  of  buEineaa  of,  by  State. 
601 
Offlcets  of,  not  entitled  to  compenntlon  for 
•ervices  voluntarily  rendered.  117 

Sale  of  property  to,  by  stockholder;  price; 
power  to  iMue  ixuida  for  lesa  than  par.        027 

'GOBPSE.    Bee  Bukial,  2,  8. 

COSTS  AHD  FEES. 

1.  A  defendant  should  not  be  relieved  from 
the  payment  of  cn«l8  when  found  guilty  of  vl- 
-olating  a  penal  atalute,  without  some  reason 
for  so  doing.     WOA  t.  StaU  (Ind.)  6S4 

8.  A  rule  of  court  requiring  a  copy  of  each 

Steading  to  be  filed  with  it,  and  allowincthere- 
)r  a  fee  of  10  cents  per  hundred  words,  and 
ilirecting  the  same  to  be  taxed  with  (be  costs, 
does  not  apply  to  a  petition  which  consiats  of 
nsny  counts  precisely  alike  with  the  eTception 
of  dates,  etc.,  as  to  which  a  copy  of  one  count 
with  a  reference  to  the  others  will  suffice,  so  as 
to  allow  Itie  lazing  of  cosia  tor  a  copy  of  the 
whole  plesdirg.  Cook  j.  Chieago,  &.  1.  A  P. 
R.  Co.  aowa)  79* 

COUNTIES. 

1.  New'countica  cannot  be  formed  to  aa  to 
reduce  the  county  from  which  tbey  are  created 
lo  a  lexa  area  then  the  coDntitutioDal  limit. 
BiaU.  PenntU.  t.  Armttrojtg&eb.)  882 

2.  When  conflicting  petitions  tor  the  atibmis 
aton  of  the  question  of  creating  new  counties  are 
presented.  It  la  the  duty  of  the  county  board  lo 
.grant  the  petition  that  Is  llrstflled,  tf  it  meets 
all  the  requirements  of  the  law,  and  to  refuse 
to  submit  the  othera.  Btatt,  iVnneU,  t.  Arm- 
■tlrimg  (Neb.)  882 

8.  &  county  board  cannot  lawfully  submit, 
lobe  voted  upon  at  the  same  election,  two  prop- 
ositions to  orgtnUe  from  a  county  two  new 
«auntlea,  when  the  territory  described  In  one 


COUBTS.    See  also  RaoBTKBa,  S. 

1.  Tbe  courts  of  a  State  have  Jurisdiction 
of  an  action  between  nonresidents  for  the  rescis- 
slOD  of  a  nle  of  lands  siluati-d  without  tbe 
State,  where  the  contract  was  made  in  the 
State,  and  the  agent  of  Ihe  vendor,  who  is  a 
resident  thereof,  n olds  the  consideration,  c 


within  the  State,  and  is  sought  to  be  restrained 
in  the  action  from  turning  over  the  conaidera- 
ti(Hi  to  the  vendor.  Loatta  v.  San  .fhineiw* 
Oity  A  OmiiOy  Svptr.  Ct.  (OaL)  87< 

2.  Ad  action  between  nonresldenla  for  the 
resclaalon  of  a  sate  made  within  the  State,  of 
lands  situated  in  a  foreign  Jurisdiction,  tbe  real 
object  of  which  b  not  to  compel  tbe  vendor  to 
accept  a  reconveyance,  but  to  compel  tlie  resto- 
ration to  the  vendees  of  the  moneys  paid  and  a 
cancellation  of  the  securities  given  on  Ibe  con- 
tract, all  of  which  are  nilhin  the  court's  Juris- 
diction, tbe  vendees  having  oBered  to  rescind, 
— is  an  action  in  mn  and  within  the  Jurisdic- 
ilon  of  Ihe  State  courts,  although  tbe  ytaidnn 
were  not  personally  served.  Loaita  v.  Soa 
Aun«tev  City  <£  Countg  Bapar.  CI.  (Cal.)  376 
8.  Tbe  courts  of  TndiRoahaveJnrisdiriinnto 
try  and  punish  persona  selling  Inloxlmling 
liquors  in  viobtion  of  lis  laws  upon  boats 
anchored  In  tbe  Ohio  River,  where  aach  river 
conatitutea  the  southern  tx>undaiy  of  the  State. 
WtlMhi.Stal«(lai.)  eU 

4.  A  State  has  jiiriadlctlon  to  try  and 
punlsb  offenses  against  fta  Sunday  laws,  com- 
mitted by  persons  engaged  In  carrs  Ing  paaseti- 
gers  over  navieable  waters  of  the  United  Siatet 
lyingalongilsoordera,  between  different  points 
within  lis  territory.     Jhigan  v.  SUiU  (Ind.)  831 

8.  An  action  for  injuries  to  real  property 
Is  not  maintninable  In  a  State  fo  which  Ihe 
lands  are  not  located  and  of  which  neither  of 
the  paKIea  are  residents.  Morrit »,  iliuouri 
P.  S.  Go.  (Tex.)  319 

8.  Tbat  the  parties  are  nonresidents  and 
the  cauee  of  action  originated  beyond  the  limits 
of  Ihe  State  lustifles  the  court  in  refusing  to 
entertain  jurisdiction,  altfaoneh  tbe  action  ii 
transitory;  and  it  will  be  refused  where  tbe 
cause  of  action  arises  out  of  matters  connected 
with  Indian  lands.  MorrU  v.  Mittouri  P.  R. 
Co.  (Tex.)  S4B 

7.  The  power  of  the  Leglsla lure  cannot  he 
restrained  by  Ihe  courts  upon  considerations  of 
policy  or  supposed  natural  equity.  Territory 
V.  Ah  I4m  (Wash.)  S« 

5.  Equity  will  not  extend  iU  aid  for  ibe  re- 
covery of  a  legacy  the  amount  of  which  UodIt 
t20.     Oale  v.  Iftekertaii  (Mass.)  Mb 

9.  A  judge  dtfaeto  la  a  judge  d»  Jure  as  to 
all  partlea  except  the  Commonwealth.  WtleBtt 
v.IFeai(Nev.)  S9 

10.  A  person  appointed  judge  under  a  atat- 
ute  Increasing  the  number  of  Judges,  even  if 
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CoTBKurr— Davash. 


•n 


VDderanfgniDentbTthe  pT««td1ng  Judgre  to  k 
^inlricl  la  wblcb  DO  other  judge  U  actlnr. 
WaieMv.  WelltOiov.)  B» 

COVCNANT. 

1.  When  a  peiMO  ptmAasei  a  vaont  lot, 
which  uipporU  the  hsH  of  the  wall  of  lbs 
biiitiHng  crecwd  on  the  ad^nlng  lot,  aod  *ucb 
■piircbaser  ia,  t^  tbe  iMmaof  a  preTioiu  part;- 
wiill  a^reemeiil  entered  Into  bj  his  grantor, 
obliired  to  pav  a  part  of  the  costs  of  tbe  wall  In 
order  to  use  it,  such  agieemeDt  and  wnll  cod- 
slltiite  an  faicuinbrann.  Burr  ▼.  Lamatter 
iNeb.)  687 

3.  A  covenant  agalnat  iDcniiibraDcea 


S.  A  ooTPDsnt  by  and  between  owners  of 
adjacent  lande.  as  to  tbe  use  and  enjoyment  bji 
the  respective  putiea  of  tbe  waters  ol  a  stream 
1o  which  tbev  sre  Beverall;  eoliCled,  made  for 
the  mutual  benefit  of  themselves,  their  beirs 
and  gtaniees,  runs  with  theland  and  binds  not 
only  the  contracting  parties,  but  also  Ihdr 
hetra  and  granteea,  although  in  subsecuent 
deeds  of  the  respective  premise*  no  menllon  is 
made  of  such  cofenant  or  of  the  rlgbla  accni- 
iDg  therefrom,    ifom  v.  JftVte- (Pa.)  610 

4.  Where  the  risht  to  the  use  of  the  waters 
of  a  stream  la  fixed  bv  a  covenant  between  the 
riparian  ownen,  made  for  the  benefit  of  their 
lespective  heirs  or  grantees,  tbe  fact  that  a 
t<utniei|Uent  graoCeels  the  grantee  of  a  part  onl; 
of  the  lands  of  one  of  the  parties  to  which  tbe 
iroveoaut  ta  applied  does  not  impair  his  rie^hts 
under  the  covenant  as  a  riparian  owner.  Uorm 
V.  J/abrfPa.)  810 

6.  A  covensDt  \sj  a  landowner  to  render  to 
another  one  elfihtb  of  the  mineral  raised  upon 
liis  land.  Id  consideration  of  the  latier's  cove- 
nant to  coDslruct  a  level  for  tfie  purpose  of 
ilraiDing  tbe  Isnd  and  thus  roaklDg  the  ore 
ilierein  available,  which  is  supplemented  bya 
<;rnnl  to  the  latter  of  subb  one  elghlb  of  the  ore, 
runs  with  the  land.  Orairford  V.  WiUttrbee 
<WiB.)  861 

Horn  Aim  Bbieiu 

Covenant!  against  Incnmbrance;  broken  by 

existence  of  par^-wall  agreenient  687 

With  several;  when  one  may  sue  alona  104 

CRIMIirAL  I.AW. 

I.  Tbe  admission  of  lestlmonyas  to  marks 
and  scars  found  upon  tbe  person  of  ■  defendant 
io  a  criminal  nroeeculion,  duringa  forcible  ei- 
amloalion  of  aim  with  a  view  to  ascertaiolDg 
bis  identity  for  the  purpoeenf  arresliagbim,  Is 
not  prohibited  by  a  conatiiuiional  provision 
that  no  person  Id  any  crimiDal  prosecution  shall 
be  compelled  to  tesllf;  against  bimsett, 
<y BHen  T.  Blatt[lTiA.)  8S8 

S.  A  motion  asking  the  court  to  direct  an 
acquittal  In  a  criminal  case  on  account  of  the 
failure  of  proof  on  tbe  part  of  the  State,  unless 
«ucb  failure  is  a  total  one,  must  specify  where- 
in it  isclaimed  such  proof  fails,  jS(a(#v.  Tarn- 
■Ur  (Or.)  M 

S  L.  R  A.  I 


Horn  ABS  Bbsefs. 
See  also  Irdioticbbt,  xto. 

Criminal    law;  definition  of  crime;  power 
to  render  opium  amoking  crimii  «1.  89S 

Trial;  record  must  abow  Jury  ^^lly  Im- 
paneled and  sworn.  ^         82S 


CUSTOS. 

A  usage  of  ft  mutual  benefit  aasccfa- 
tlon,  coDstitutlDg  a  part  of  tbe  contract  witb 
each  of  its  members,  (hat  masonic  questions 
shall  Iw  decided  by  masonic  tribunals,  with  re- 
spect to  whether  the  members  are  masons  or 


',,  as  required  by  the  by-laws  of  tbe  asaoclsr- 
tlon,  Is  as  conclusive  on  tbe  association  as 
thousb  it  provided  in  terms  ihat  the  quealloa 
of  being  or  continuing  to  be  a  mason  in  good 
standing  should  be  decided  by  tbe  masonio 
nfflcers.     Conn^j/  v.  Maaonie  Mat.  Ben.  Aam. 

(CODD.)  4SS 

DAMAGES.  See  also  Bords,  S;  Pi.rai>- 
□te,  S. 

1.  That  CToaS'tles  under  tbe  track  at  tha 
point  where  a  train  was  derailed  by  a  broken 
rail  were  unsound,  decayed,  and  rotten,  and 
that  the  rail  which  broke  was  old,  and  tbe 
company  constnnlly  repaired  tbeold  track  witb 
old  rails,— indicates  such  groM  negligence  ss 
Butborizea  a  verdict  for  exemplair  damages. 
Aiabcana  G.  8.  B.  Go.  ▼.  HiU  (Ala.)  Hi 

9.  The  measure  of  damages  in  assumpsit  by 
the  holder  of  a  warehouse  receipt  for  epgs  on 
wliich  be  has  made  advances,  aaraiust  the  war«- 
bouaeman,  who  baa  delivered  (he  eggs  to  the 
depoeilor,  is  the  amount  of  the  loan,  with  in- 
terest, if  this  is  lam  than  the  value  of  the  eggs. 
FlftA  Nat.  Bank  v.  Fronideius  WarthouttOa. 
(R.  L)  860 

8.  The  plaintiff  Is  entitled,  in  addition  to  tbe 
nominal  damages,  to  recover  compensation  for 
tlie  mental  anguish  Inflicted  on  him  bv  tbe 
negligent  delay  of  a  telegraph  company  Id  de- 
livering a  message  telling  blm  that  his  wife  la 
at  (be  point  of  death.  Tmmg  t.  WtiUrn  XT. 
TOeg.  Co.  (N.  0.)  86» 

4.  Tbe  measure  of  damages  for  failure  to 
deliver  as  writien  a  telegraph  message  nollFy. 
in^  a  witness  of  Ibe  day  the  case  is  Kt  for  trial, 
and  delivering  one  In  place  thereof,  naming  a 
day  so  much  earlier  that,  upon  arriving  at  the 
place  of  trial,  he  returns  borne  10  await  the  ar- 
rival of  the  true  dale,  is  his  expenses  In  going 
to  and  returning  from  the  place  of  trial  ana 
tbe  vslue  of  the  time  lost.  Losses  resulting 
from  the  stoppage  of  bis  business,  such  as  sala- 
ries of  men,  cost  of  keening  teams  and  lb* 
value  of  their  awvlces,  and  anticipated  profits, 
cannot  be  recovered  unlesa  the  company  waa 
notified  that  sucb  lo«es  would  follow  a  failure 
to  correctly  deliver  the  message.  We§ltm  U. 
Teieg.  Oo.  v.  fHorf  (Ark.)  744 

fi.  The  breach  by  a  landlord  of  his  covenant 
to  repair  a  leaky  roof  will  not  render  blm  liable 
in  damagrfl  (or  injuries  caused  by  the  leak  Io 
goods  voluntarily  left  by  his  tenant  beneath 
the  roof  after  hli  leftnal  of  the  latter**  lequeal 


jgle 


damages  for  one  wrongful  rale  of  liquor, 
and  only  one  sale  allowed  for  under  an; 
count;  and  damages  can  onlj  be  allowed  for 
p^noiitlng  loiierine  about  the  premises  wbere 
liquors  are  aold,  for  the  pariiculat  occasions 
proved  other  than  those  when  satea  are  alle^ 
to  have  been  made.  Baelc^t  y.  Buder  (Mass.) 
891 

7.  The  true  measure  of  damages  In  on  action 
to  Bet  aside  aconveyance  for  fraud  is  the  profit 
derived  from  the  property  while  Id  Ebe  pur- 
chaser's possession.  Qrviery.  Baker  (Sey.)W2 

8.  A  verdict  for  $571  in  an  action  for  libel 
in  publishing  plsinliS  on  a  liat  of  delinquent 
debtors  by  an  agency  to  collect  bad  debta  la 
not  exce»iive,  where  he  proves  that  credit  was 
refused  him  by  one  person  od  account  of  the 
publication.     Muetxe  v.  Tvteur  (Wis.)  86 

9.  L  verdict  of  $4,000  in  favor  of  one  wbo 
tt  mldnicht  was  taken  from  his  home  to  a  dta- 
tani  field,  stripped  naked,  lied  to  a  tree,  and 
severely  beaten,  and  then  ordered  to  leave  the 
county,  or  he  would  be  killed,  rendered  against 
the  persons  who  committed  the  assault,  will 
not  be  set  aside  as  excessive.  Morgan  t.  Ken- 
dalt  (Ind.)  445 

10.  Plaintiff  may  recover  in  an  action  for 
damages  for  an  assault  and  battery  such  dam- 
aites  as  are  the  nulural  result  oi  his  injury, 
without  specific  averment,  Ihou^ti  such  dam- 
ages accru:>  after  the  commencement  of  the 
Buit.     Morgan  v.  Eemlall  {Ind.)  44& 

11.  Mental  anguish  suffered  by  the  next  of 
kin  by  reason  of  a  iireach  by  a  third  person  of 
his  contract  with  then)  to  safely  keep  a  corpse 
until  they  should  desire  to  inter  the  same  may 
be  considered  in  the  assessment  of  damages  for 
ench  breach.     Renihan  v.   Wright  (Ind.)    614 

12.  In  an  action  for  ejection  of  a  passenger, 
damages  resulting  from  the  loss  of  a  job  of 
■work,  occasioned  by  his  delay  at  the  elation  nt 
which  he  was  obliged  1o  leave  the  Irain.  are 
too  remote  to  be  considered.  Canten  v. 
JHoTthem  P.  R.  Go  (Minn.)  688 

IS.  Tbe  measure  of  damages  In  an  action 
against  a  shipowner  to  recover  damages  for  his 
running  his  vessel  upon  and  partially  destroy- 
ing a  fishing  net  la  the  cost  of  repairing  tbe 
net  and  the  value  of  the  labor  required  to  re- 
set il,  together  with  the  value  of  its  use  during 
the  time  it  Is  necessarily  idle;  prospective  pro^ 
Its  which  might  have  been  realized  from  a  con- 
tinued use  of  the  net  cannot  be  allowed  aa 
damages.     Wright  v.  Mvlvaney  (Wis.)        807 

14.  To  render  a  business,  tbe  conducting  of 
-which  pollutes  the  air  with  noxious  smells  and 
TBpors,  sufti  a  nuisance  aa  will  entitle  adjoin. 
ing  property-owners  to  recover  damages  tor 
the  maintenance  thereof,  it  Is  not  necessary 
that  such  owners  should  be  driven  from  their 
dwellings;  it  is  enough  that  the  enjoyment  of 
life  and  property  is  rendered  uncomfortable. 
Bohan  V.  iVr(  Jervi*  Oa^ig/a   Co.  <N.  Y.)  711 

15.  The  measure  of  damages  recoverable  by 
tbe  owner  of  the  fee  when  a  railroad  company 
pi-rmits  land  condemned  for  its  use  to  be  put  to 
other  usee  Is  the  rental  value  of  the  property 
«L.RA. 


fee  of  lands  which  have  been  condemned  for 
railroad  purposes  and  afterwards  applied  to 
other  uses,  and  who  mbeequently  brinn  sail 
upon  such  title  and  recovers  a  judgment  lor  lb* 
land  against  the  bolder  of  the  legal  title,  can 
recover  rent  for  such  premlaee  only  from  tbe 
time  his  suit  was  brought,  and  not  from  the 
lime  he  first  claimed  title.  Lgon  v.  McDonald 
(Tei.)  2K 

17.  Tbe  meamire  of  damages  for  destmction 
or  Injurj?  of  buildings,  trees,  etc.,  bvflre  set  by 
locomotives,  is  tbe  oifTerence  m  value  of  such 
buildings,  trees,  etc.,  before  and  after  tbe  in- 
]i)i7,  and  not  the  diSerence  in  value  of  the  land. 
WHU  T.  Chicago.  M.  it  8t.  P.  R.  Co.  (S.  D. )  824 

NOTBS  AHD  BbIBFB. 

Damages;  for  negligence  of  telegraph  com- 
pany. (Wft 
Exemplary  or  punitive.  Id  case  of  tort,     445 
In  condemnation  proceedlnga.  29& 

DXBTOB  Ain>  CREDITOR.    See  Ab- 


DEDICATION. 

NoTica  AND  Bkibfs. 


NoTsa  AMD 
Deed;  constTQctiOD  of. 


DEFENSE.    Bee  HonraAOK,  S. 

DEFINITIONS.  Sec  Aliehb,  4;  CoRPO- 
BATioNB,  5-7:  Intoxicatino  Liqooits,  6;. 
LiENB,  \,%\  StbebtRailwatb,  2;  WlLI«, 
6. 

Notes  arb  BitiBPa. 
Definitions;  meaaing  of  tbe  word  "familv." 
351 
"Purchase"  Includes  an  acqulsitioii  by  de- 
vise. S97 
AccidentaL  6d5 

DEMAND.    See  Thoteb. 
DESCRIPTION.    SeeLiKira,S. 


DISCOVERT  AND  INSPECTION. 

A  claim  of  exemption  from  discover;  on  the 

Sound  that  It  would  fix  a  penal  lUbillt;  upon 
e  party  cannot  be  sustained  wbere  a  proaecu- 
tlon  for  the  penalty  ia  already  barred  by  tbe 
Sutuleot  Limilatlona.  MtauhtOtr  A L.  &.<>>• 
V.  ConwrdB.  Co.  (N.  H.)  6W 
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DmUBIIM— iitllMIUtT  DOMAIH. 


DIVIDENDS.    Sw  LiFB  Tkhasts,  L 
DO  OS.    Bee  AsnuiA 

NoTBB  AKO  BniEra 
Don;  ooiutUuUoDftlltT  of  license  Ux  npon. 
803 

DOWEK.    Bee  alM  Aunre,  8. 


:,  Are,  in  reference  to  sucb  estate,  superior 
to  tbose  of  the  nidow  of  the  purchMer.  Salka 
T,  Boter  (lad.) 


Antborftj  to  by  oat  tnd  conitmct  public 
drains  ind  seven  cannot  properly  be  clalnied 
br  a  tona  m  Qeceasarllj  mcideot  to  tbe  ezer- 
cue  of  fta  corporate  powers  or  Ibe  perrormance 
of  its  corporate  duttea.  if  aoiple  provlaioti  for 
Ibem  la  made  bv  general  slatulea.  Butorr  ' 
£Uen(Me.)  2 

KOTBB  Am  BKiEm 
Drains  and  Kwera;  atatutorf  regulations: 
municipal  corporBtloos  ;  nhen  not  lUble  for 
•ctsoromisKioaBof  officers orageots;  lostanres; 
Injuries  reaiiitiDir  from  accideai;  municipality 
liable  only  for  iia  own  negligeoce.  90& 


NoTBS  ASD  Bbikts. 

DuTea*;>bat  eonatitutea.  ■    tt 

EASEMENTS.    Bee  also  Plsadhto,  11. 

1.  Permladon  b;  a  railroad  compaoj  to  & 
lumber- dealer  to  use  depot  grouada  as  a  lum- 
ber-yard in  wbicb  to  store  bis  lumber  until  sold, 
■nd  to  use  ibe  piemlacs  aa  a  place  of  budoeas 
geoerallv,  altboucb  the  business  of  tbe  com- 
paoj Is  lacilitatea  tbereby,  l«  iocooalateDt  wicb 
the  easement  vested  In  the  company,  and  en- 
Utlps  tbe  owner  of  the  fee  to  recover  fromaucb 
dealer  Ibe  reoiHl  value  of  tbe  premisea.  iMon 
T.  MeDonaid  (Tex.)  290 

S.  An  ewoer  of  tbe  fee  Id  lands  occupied 
as  depot  grounds,  who  occupies  an  adjoining 
lot,  bas  DO  right  of  passage  over  tbe  grounds 
except  at  tbe  public  crowing.  Lyon  1.  Me- 
DojuM{Tex.)  295 

8.  Tbe  mere  fact  that  a  view  U  obstructed 

from  ooe  place  to  anolber  does  not  of  itself 

Import  an  Injury.    Lnoay.  McDonald  (Tex.) 

293 

4.  A  conveyance  to  each  etber  by  adjoin- 
ing lotownera  of  Ibe  open  space  tietween  tbe 
oommon  boundary  line  ana  tbeir  respective 
buildings,  to  be  usnl  as  a  common  posawaj  fcr 
tbeir  mutual  beneflt,  and  for  no  other  purpose, 
devesia  each  owner  of  the  fee,  leaving  in  him 
only  a  right  of  way  over  sucb  open  space;  and 
Ukird  persoas  may  also  use  the  space  In  a  rea- 
sonable manner,  so  ai  not  to  impede  the  right 
•  L.R.A. 


HOTBB  iXD  BKixn. 

ragbt-hour  law;  validity  of.  4B9 

EZ.ETATO&S.    See  Nboligeiicb,  8,  S,  7. 

Notes  akd  Bbief& 

Elevators;  accidents  at  shafts  of,  040 


A  growing  crop,  theannualreaultof  agricnl. 
tural  labor,  sown  by  a  husband  on  bis  land 

E ending  a  suit  for  divorce  and  alimony  brouglit 
y  hU  wife,  paasea  b^  a  decree  which  gives  tbe 
land  to  tbe  wifeaaalimonv,  altbougb  such  crop 
is  not,  in  terms,  describea  or  referred  to  tn  tbe 
decree.    Barren  v,  Merron  (Ohio)  647 

Nom  AKD  Bbocps. 


EMINENT  DOMAm. 

1.  Tbe  tact  that  water  from  tbe  main  of  & 
water  supply,  by  reason  of  tbe  high  preasure 
in  the  pip^,  would  be  worth  much  more  for 
running  motora  than  for  supplying  power  In 
dams  on  the  slream  from  wbicb  the  water  sup- 
ply is  taken,  giiee  no  right  to  use  it  tor  run- 
ning such  motors  for  prfvale  use  without  con- 
sent of  tbe  owners  Of  such  dam.  Bt  Bam 
Water  Co.  (Vt.)  .        19S 

3.  Tbe  uae  of  water  for  running  small  motors 
for  light  manufacturing  Is  not  a  public  use  tor 
which  tbe  water  can  be  taken  to  tbe  detriment 
of  millownera  on  a  stream  wbicb  Is  the  source 
of  a  water  supply,  even  when  tbe  main  which 
aupplies  the  water  would  furnish,  wben  not  re- 
quired for  fire  purposes,  more  than  was  nece*. 
saiy  for  olber  public  uses.  Bt  Bam  Water  Co. 
(Vt.)  IM 

8.  A  condemnation  of  lands  tor  depot  and 

station  grounds  doea  not  pass  the  fee  to  tbe 

railway   company.     iMen  V.  MeDonald  (Tex.) 

2SS 

4.  A  charter  from  the  Btate,  and  a  contract 
with  a  dty  and  county  authorizing  the  con- 
struction and  use  of  a  railway  in  a  street,  can- 
not autborue  such  use  without  compensation 
(o  the  owner  of  the  fee.  Bati  Bnd  atrett  H. 
Go.  V.  Bopte  (Teon.)  lOO 

6.  A  railway  whose  cara  are  propelled  by  ft 
dummy  steam-engine  and  used  for  passengers 
ontv  is  a  burden  or  servitude  on  a  public  Street 
or  highway,  in  addition  to  that  contemplated 
in  the  oridnal  dedication  of  the  land  to  publio 
use,  for  which  the  owners  of  the  tee  are  entitled 
to  compensation.  Eait  SnA  Street  B.  Oo.  v. 
Doyle  (Tenn.)  100 

6.  Damages  are  recoverable  for  diminulioD 
...  the  value  of  property  by  reason  of  the  vibra- 
tiou,noise,  smohe,  and  noxious  vapors  and  cio- 
dera  incident  to  the  running  of  trains  near  the 
property,  altboogb  no  port  of  the  property  wu 


compensation  being  nude.    QainetviUe,  a.  A 
W.  R.  Co.  T.  HaU  (Ter.)  288 

7.  A  grant  of  land  to  s  railroad  compauv 
wbUe  a  Bute  Constitution  la  in  force  wbico 
permits  compeusalion  in  proceeding!  to  cod- 
demn  land  for  railroad  purposes  for  the  land 
tnkeo,  but  not  far  injuries  to  ad joioing  land, 
the  deed  not  itating  the  use  to  which  t£e  land 
is  to  be  applied,  does  not  prevent  a  subsequent 
f  ranlee  of  the  grantor's  adjoining  lands  irom 
maintaining  an  action  against  the  railroad  com- 
pany's lessee  to  recover  damages  for  injuries 
reaulting  to  bis  land  Id  consequence  of  the  use 
U)  whirb  the  railroad  land  ia  puL  Wyti«  t.  El- 
wxxi  (Ul.)  736 

Notes  abd  Bbibfs. 

Eminent  domain;  appropriation  of  land  for 
depot  for  use  of  railroads;  what  estates  ma;  be 
taken.  2BS 

Condemnation  of  land  for  railroad  purposes; 
dlscrlmiDaiion  in  value;  elements  of  damage. 

as 

EQUITT.    Bee  also  Cotntrs,  & 

A  for;>ed  release  will  ikol  avail  to  defeat  an 
action  at  law  brought  to  recover  legacies. 
Ucnce  a  suit  in  equity  cannot  be  maintained 
for  ibe  purpose  of  csDceliugaucb  release.  Gait 
T.  ilUktrtoK  (Mass.)  2C0 

Notes  abs  BitiBn. 

Equitj:  Instruction  of,  as  to  duties  of  ezecu- 
ton  and  adminiaintora.  244 

Jurisdinion  over  corporations.  S60 

Juriadictiuo  over  proceedings  to  forfeit  fran- 
chises of  corporation.  273 

Jurisdiction  to  cancel  instruments.  200 

ESTOPPEL.    See    also    Coktracts,    26; 

Corporations,  3;  Houbstiud,  6;  iNSUit- 

AKCB,  12. 
1.  A  part;  is  estopped  from  asserting  title  to 
propertj  when  liis  declarations  liave  induced 
another  who  was  about  to  purchase  it  to  bo- 
lieve  that  it  was  owned  by  a  third  peiion.  (?ru- 
ber  v.  Baker  (Nev.)  802 

8.  A  marriMl  woman  is  estopped  to  cnfor-ce 
a  vendor'a  lien  on  land  sold  ana  conveyed  by 
jnint  deed  of  berself  and  huabnnd,  wbeo  they 
were  both  active  in  making  the  sale,  and  by 
their  declarations  and  conduct  induced  a  third 
person  to  advanceapartof  thepurcbasemoney 
to  tbe  vendee  under  an  agreement  that  he 
should  bnve  a  Srst  mortgage  on  the  premises 
•s  security  therefor,  and  that  a  second  mort- 
gngewDul'd  be  taken  for  the  unpaid  in»tallmeDt 
of  Lhepurcbasemoney.   ffiiiiw  v.  W»Wer(Ala.) 

97 
8.  A  woman  whose  title  appears  on  tbe  rec- 
orde  is  not  estopped  from  contesting  a  me- 
chanics' lien  on  her  property  by  the  fact  that 
she  knew  of  the  erection  of  a  building  thereon 
y.  ithoul  giving  notice  of  her  ownership  or  that 
•he  would  not  pay  therefor,  where  the  work 
was  done  under  a  contract  with  her  husband, 
9L.R.  A.. 


(Conn.)  Ill 

4.  The  title  acquired  by  one  who  baa  oon- 
veyed  away  bis  property  to  defraud  a  creditor, 
on  a  compromise  of  an  ejectment  suit  brongbt 
by  such  (alitor  to  get  possession  of  the  prop- 
erty after  be  has  bougbt  it  at  an  execution  sale 
under  his  judgment.  By  a  reconveyance  of  the 
property  to  himself,  will  not  ennre  to  the  ben- 
eflt  of  thedonee,  notwithstanding  his  deed  con- 
tained covenants  of  warranty,  as  against  one 


who,  after  the  fraudulent  conveyance,  pur- 
cbased  the  properly  thereby  conveyed,  m>m 
the   donor.  In   good  faith  and   for  value,  al- 


though with  notice  of  sucb  conveyancik     Git- 
iiland  V.  Fenn  (Ala.)  41S 

S.  A  mortgagee  is  not  estopped  to  enforce 
his  mortgage  by  previously  selling  tbe  mortga- 
gor's tuleresl  In  the  property  on  execution  sale 
to  satisfy  another  debt.    Eoxy.  Btaman  (Colo.) 
841 

HoTKS  AXD  BuiErB. 

Estoppel;  by  acquiescence  or  receiving  bene- 
Bt».  609 

Of  one  to  repudiate  a  title  which  beliaB  sold; 
knowledge  necessary  to  raise.  B41 

Upon  married  woman.  97 

Binding  on  privies  in  estate,  i  96 


L  JuDiciAii  NoncB. 
n.  pBaanMpnoNaAMDBtmnEN  OF  Proof. 
IIL  Bbst   akd   Sbcokuart;  DuMONnRA- 

tivr;   Docdhbntari. 
IV,  Fabol  to  Vary  WRirraGB. 
T.  Gpiniomb. 
TL  Admibsiors;      Dboi.aratiohb;      Rm 

Gbsta. 
yn.  Relbvanot;  HATRBiALrrs, 
VUL  Wrioht;  SnTPrciBKCT. 
Notes  aitd  Briefs. 


I,  JODICtAL  HOTICB. 

1.  Judicial  notice  will  be  taken  of  the  fact 
that  altera  judge  was  commissioned  and  sworn 
into  office  he  was  assigned  In  a  certain  district 
bv  tbe  presiding  judge,  and  mmmenced  to  dis- 
charge tbe  duties  oi  the  olUce,  and  has  been 
recognized  as  judge  by  tbe  ofllcerB  and  people 
of  the  State.     WaleoUf.  TPtfft  (Nev.)  N 

3.  Courts  will  take  juoiclal  knowledge  of  Uk 
fact  that  primary  elections  have  grown  to  be  an 
exxential  part  of  ourpolltical system.  Statfv. 
HiTteh  (Ind.)  170 

ir.  PREsmtPTioira  AMD  BuRDBJt  o»  Proof. 
8.  Where  plaintiff,  in  a  suit  to  recover  tlie 
amount  of  a  draft  delivered  to  defendant,  tes- 
tified in  his  own  behalf,  when  proving  his  side 
of  the  case,  that  he  never  received  the  money 
for  the  draft,  be  took  upon  himself  tbe  buidea 
of  proof  that  he  had  not  been|paid  for  the  draft: 


D,gH,zedr,yGOOgIe 


EviUKHOB,  nL— V, 


It  ft  paid 


ud  SB  fnitnictloii,  TcqnCBted  by  plftlnUff  lo  the 
]uTj,  that  the  bnidea  wu  upon  defeodant  U> 
pnm  thai  ft  paid  for  the  draft,  became  noneo- 
«.^_    «.__._.,„  ~_^  JSonl:(WlB.) 


curred,  deoewed  wlHbepresuined  (ohave  oeei 
free  from  conlributory  DeglJKeDce,  where  tbe 
dream Btancea  and  poaltioii  ill  which  he  waa 
* — d  are  at  cooBlatciit  with  ibat  preaumptlon 


S.  Pnot  Qiat  k  tin  origliiated  from  sparks 
or  ciodera  from  a  locorootlTe  Ibrowa  on  tbe 
railroad  Gompan;  tlie  burden  of  eatablishine 
the  (act  that  It  uaed  the  moat  improved  appit 
aooea.  WhiU  T.  OMtago.  M.  ±  BL  P.  B.  Co. 
(8.  D.)  Be4 

S.  The  fact  tbat  the  wife  bad  poaaesaion  of 
tbe  property,  clalmioK  owoersblp,  when  it  wai 
attached  bf  the  cte^toi:  of  the  buaband,  doea 
Dot  relieve  her  of  the  buiden  of  proviog  that 
tbe  tranafer  waa  not  made  to  her  for  the  pur- 
poae  of  hindering,  delaving,  aod  defraualng 
■uch  credllor.     StMeru  v' Ciirtm(Keb.)        S^ 


legally  have  been  made,  yet  the  eiislence  of  i 


of  a  griJit  of  nich  properly  to  an  individual, 
dnce  It  ia  not  inconsialent  with  the  right  of  the 
Legtalature  to  make  auch  greet  at  anv  time  it 
cbooaea  to  do  eo.  AUatTUg-Qtnerat,  Mann,  t. 
BeMre  Oopptr  Oo.  (Haaa.)  610 

8.  A  plaintiS  Id  an  action  to  recover  real 
proper^,  in  whcee  favor  a  consent  decree  waa 
entered,  will,  although  his  title  doea  not  appear. 


10.  A  partnerahlp  agreement  to  acquire   a 


can  be  proved  by  parol,  where  the  lease  was 
Bcqolred  in  the  name  of  one  of  the  partnera 
punaant  to,  and  applied  to  partnetsblp  usea 
under,  the  agreement  Rted  v,  Meagfur  {Ck)lo ) 
4fi5 
11.  Trial  courtahaTB  power  loordertbe  lui- 
gical  ezamtnatioD,  byeiperU,  of  Iheperaon  of 
a  plalntiS  aeehing  to  recover  for  personal  In- 
Jnriea.    Alabama  0.  B.  S.  Q>.  v.  MHi  (Aln.) 

Ul  a  motion  for  the  aarglcal  ezamiuallon, 
by  expert*,  of  plaintiff  suing  for  penonal  In- 

iurlM,  abouldnotbedenied  merely  Decanaeahe 
I  a  yoneg  woman  of  a  nerroua  temperament 
and  of  delicate  and  refined  feelioga.  where  it 
ftppewi  that  aucb  ^amioatiou  would  not  In- 
▼oive  any  111  consequences  to  her,  and  that  she 
baa  several  times  submitted  to  be  ao  examined 
by  her  Ktlendlng  phyriclan,  without  any  ill  re- 
sults. AlalKmaS.8.S.0d.v.im(fiiA.)4^ 
•  L.R.  A. 


18,  It  Is  not  sufflclent  ground  for  denying  a 
motion  for  a  phyrical  examlaation  of  pfalnliff 
In  an  action  tor  peraonal  Injuries,  thai  her  at- 


tending physician  bad  made  the  eiamiDatlon 
and  bad  fully  deposed  to  the  injuries  com- 
plained of,  where  concluaiomi  aod  opinions  aa 
testified  to  bv  him  do  not  meet  tbe  approval  of 
other  reputable  physicians  examined  as  to  their 
conclusions  from  tbe  facts  aialed  by  him.  Al^ 
abama  Q.  B.  R.  Co.  v.  BiU  (Ala.)  443 

14  CwiespoiideDC*  between  the  grantor 
and  grantee  of  moperfy,  tbongh  InsulBcIent  of 
itaelf  to  eat«bllah  a  Iniat  ttierein  in  favor  of  tbe 
gnolor,  m^  be  contldeted,  logeUker  with  the 
oral  evidence  in  the  case,  for  the  purpose  of 
determining  whether  or  not  there  was  such 
fraudulent  contrivance  on  the  part  of  ilie 
grantee  to  secure  title  to  tbe  property  aa  lo 
render  him  a  tmslee  «8  mal^fieio,  Brvek  v, 
flroat(Ala.)  287 

16.  A  bill  (d  exceptions  containing  evidence 
of  a  witness  who  lestided  on  a  former  trial  of 
the  same  cause  and  has  since  died  Is  not  ad* 
misHible  to  prove  of  iloelf  what  hia  tfalimony 
on  that  trial  was.    SimmoTU  v.  Sprall  iFla.)  8i3 

IV.  Paxol  to  Tabt  WRTTiKaa.  ; 


tion  to  recover  salary  which  la  alleged  h.  .  _  _ 
been  fixed  by  a  vole  of  the  board  of  directors, 
parol  evidence  is  admissible  to  show  that  the 
vote  waa  never  communicated  to  or  accepted 
by  the  plaintiff;  and  for  this  purpose,  proof  of 
the  circumstances  allendlog  the  Iransaciion 
may  be  given.  Bear*  t.  Kinga  Count]/  Elee.  B. 
Co.  (Mass.)  117 

17.  Evidence  dt/ier$  the  legislative  Journals 
ia  ioadmiaslble  to  show  that  a  special  or  local 
statute  ia  un const  it utiooal  because  proper  no- 
tice was  not  given  before  the  introoucLion  of 
tbe  Act.    Bposr  v.  AtAeTU  (Qa.)  40S 

in.  An  action  for  breach  of  contract  to  pur- 
chase a  certain  quantity  of  qulDine,  the  terms 
of  wbicb  are  set  out  in  a  broker't  sale  note 
which  coutalne  stipulations  covering  the  qusn- 
tl^  sold,  the  price,  the  place  of  delivery,  and 
the  time,  place,  and  manner  of  pavmi  nt  of 

fiurcbsae  money,  cannot  be  defeated  oy  show 
nga  breach  by  the  seller  of  a  cod  temporan  ecus 
parol  agreement,  which  la  alleged  to  linve  t>een 
an  inducement  to  tbe  contract,  to  advance  the 
price  of  quinine  and  notify  the  trade  of  such 
advance;  especially  where  it  doea  not  appear 
that  the  parol  agreement  was  a  condition  pre- 
cedent to  the  validity  of  the  contract.  Bn'jel- 
Horn  T,  £»itUngtr  (N.  T.)  .      64S 

V.  OnsioKS. 

19.  The  measure  of  damages  to  property 
arising  from  the  operation  of  a  railroad  near  it 


ages  sustained  lii  common  with  ilie  communi- 
ty at  large;  he  must  be  required  to  stale  the 
value  of  the  properly  before  the  road  waa  built, 
and  ila  value  afterwards,  and  the  cause  of  lbs 


D,„i,z,dr,  Google 
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1  hU  paper,  li  InadmlMlble,  In  ao  action 
Kalost  the  publUber,  to  rebut  malice  or  to 
altiipie  damagefl,  wliere  tbe  libelous  article 
ras  published  wltbout  anj  inquiry  or  koovr- 
edge  by  derendant  on  tbe  Hub^t.  Moreg  v, 
lomiTig  Journal  Auo.  (N.  Y.)  631 

80.  Tbat  an  iiction  for  breacb  of  promise  of 
narriage  was  begun  agaiDBta  person,  not  tbe 
tleintiii,  butof  nearly  the  same  name,  and  tbat 
iefendaufs  correspoodent  bad  beard  of  the 
luit  before  sending  tbe  article  for  publicatloD, 
s  inadmissible  in  a  libel  suit,  at  least  where  tbe 
lefendBDl  htd  no  knowledge  of  such  action 
lefore  making  tbe  pubHcalioQ.  Mortt/t.  Morn- 
ing Journal  At»o.  (S.  Y.)  631 
S7.  Evidence  that  one  wbo  refused  to  ffive 
credit  to  tbe  plaintiff  ezbibiied  to  him  a  t>bok 
In  wbich  be  is  named  on  tbe  list  of  delinquent 
debtors  is  admlsaible  In  an  action  for  libel  in 
publishing  such  UsL  Mwlu  t.  Tuteur  (Wis.) 
86 
88.  An  allegation  in  an  action  to  recover  dam- 
ages for  an  assault  and  battery,  that  by  reason 
of  the  Injuries  inSicted  plaintiff  "was  hurt  and 
injured  and  became  aodwaa  slck,"li  sufflcient 
to  admit  proof  of  tbe  extent  of  plaintiff's  inju- 
ries, as  well  as  of  bis  physical  and  menial  suf- 
fering resulting  immediately  from  tbe  assault 
and  MtteiT.  as  a  basis  for  carnages;  and  such 
items  Deed  not  be  speclflcally  set  oat  in  the 
complaint.  Morgan  v.  KcitdaU  (Ind.)  44S 
39.  In  an  action  to  recover  damages  for  fur- 
nishing liquor  to  one  who  has  a  habit  of 
drinking  lo  excess,  to  warrant  a  recovery  un- 
der counts  cuverJDg  a  period  of  time  plaintiff 
must  show  a  sale  within  the  period  named; 
hut  under  counts  where  particular  days  are 
set  out,  a  recoverv  mav  benad for  injuries  suf- 
fered by  reason  of  a  sale  on  any  day  not  used  as 
a  basis  for  recovery  under  another  count 
Sacketl  V.  Sua»r  (Hasa.)                                 801 


I  damage*  for  furnish- 
iDg  liquor  lo  one  who  baa  a  habit  of  drinking 
to  excesa,  contrary  to  the  provisions  of  Hass. 
Pub.  Slat.  cbap.  100,  g  26,  evidence  may  be 
adroiited  of  the  circumstances  sttendinft  each 
violation  of  tbe  statute  complained  of,  and  of 
the  consequences  which  lo  whole  or  in  part  re- 
Hulted  from  such  violation,  so  far  as  tliey  af- 
fected the  relations  between  the  person  com- 
plaining and  tbe  one  receiving  the  liquor. 
SaekeU  v.  Euder  (Mass.)  891 

41.  A  declaradon  of  a  passenger  to  the  con- 
ductor, made  before  tbe  train  was  derailed,  in- 
dicating tbe  passenger's  opinion  that  the  engi- 
neer was  going  at  more  than  tbe  usual  rate  of 
apeed,  is  Inadmissible  In  an  action  for  injury  lo 
another  passenger.  Alabanut  Q.  S.  B,  Oo.  v. 
urn  (Ala.)  442 

4S.  In  a  suit  against  a  hank  to  recover  the 
amount  of  a  check  or  draft  delivered  to  it, 
-which  tbe  bank  claims  tt  paid  plaintiff  for  when 
tbe  draft  was  delivered,  testimony  in  behalf  of 
the  bank  that  at  the  close  of  Its  business  on  the 
day  the  draft  was  delivered  to  it,  its  cash  ac- 
count and  actual  cash  on  hand  balanced,  and 
that  this  could  not  have  occurred  tmlesa  (he 
amount  of  tbe  draft  had  been  paid  lo  plaintiff 
on  that  day.  Is  inadmissible,  numerous  trans- 
actions between  the  bank  and  other  parties 
ALR.A. 


having  Intervened  betwoen  tbe  delivery  of  tha 
draft  and  the  making  up  of  its  cash  account. 
OaffT.  Bloaghton  StaU  Bank(yi\t.)  869 

48.  In  an  action  to  resdnda  coDiract  tat  Uw 
purchase  of  real  estate  on  tbe  ground  of  mis- 
take as  to  the  quanlity  contained  in  the  tract, 
evidence  Is  inadmissible  to  show  that  the  quan- 
lity actually  there  Is  worth  tbe  sum  which  was 
to  be  given  for  tbe  tract  as  represented.  St»- 
ton  V.  ToOet  (K  H.)  60 

Tin.  Weiqht;  SvvnCiEHCT. 


legal  title  which  the  Instrument  of  conveyanra 
makes  absolute  on  its  face,  unless  tbe  fraud 
necesaaiy  to  cresle  it  is  established  by  clear  and 
conflncing  proof.    Broek  v.  Broek  (Ala.)  387 


«of  I 


vlnce  him  that  he  would  venture  to  act  upon 
that  conviction  in  matters  of  the  highest  con- 
cern and  importance  lo  hisown  interest.  Qra- 
ber  t.  Baker  (Nev.)  809 

46.  In  a  contest  between  a  wife  and  a  cred- 
itor of  her  husband  over  property  transferred 
to  her  by  him  after  tbe  debt  was  contracted,  sb« 
must  establish  that  ahe  is  a  bona  flde  purchaser 
by  a  preponderance  of  the  evidence.  BUvent 
y.  Canon  (Meb.)  62& 

47.  Evidence  tbat  before  a  train  passed  there 
was  no  fire,  but  tbat  sparks  were  flying  from 
tbe  smokesiack  when  it  passed,  and  soon  after- 
wards a  Are  broke  oat,  and  a  live  piece  of  coal 
about  one  inch  long  and  tbree  quarters  of  an 
Inch  thick  was  found  nearby,  issulflcieni  evi- 
deucQ  Uiat  a  Are  which  broke  out  about  that 
time  was  set  by  the  train.     WhiU  t.  Ohieago, 

M.  A8t.  P.  &  OMS.  D.)  aat 

Nom  AMD  Busn. 

Evidence;  demonstrative.  449 

Eairies  in  books  of  bankas  evidence  of  par- 
ment  of  draft  86» 

Prisoner  cannot  be  compelled  to  furnish  evi- 
dence against  himself.  828 

Quantity  of,  neceMsry  to  prove  case.       628 

EXECUTION.    Bee  Sale,  1. 

EXECUTORS  AND  ADHINISTRA* 
TOKS.    See  also  Refletik,  1. 

1.  An  administrator  appointed  in  one  Statft 
cannot  maintain  a  suit  In  a  United  States  cir- 
cuit court  for  another  State,  to  restrain  an  in- 
fringement of  a  copyright  wbicb  belonged  la 
bis  mtestate,  without  taking  out  ancillary  let- 
tern  in  such  other  State;  but  he  mav  take  out 
such  letters  after  demurrer  to  his  bill,  and  aver 
the  fact  by  amendment  before  answer  Sled. 
Blaei!  T.  Etnr]/  G.  AUen  Co.  (C.  C.  8.  D.  N.  Y.) 
488 

3.  Executors  and  administrators  may  ask  Um 
Instruction  of  a  court  of  equity  ss  to  their  du- 
ties under  a  will,  and  as  to  the  effect  of  acta 
already  done,  nnlesa  tbe  matter  is  one  wbich 
can  be  more  approprialely  dealt  with  in  the 
probate  coort.  Equity  may  also,  in  its  disciA- 
tlon,  give  instructions  as  to  future  accounta  of 
which  the  probate  court  ha*  no  JurisdlcUoa.  i. 


EzPEOTAmnK*— Fna. 


Mttlement.     WaitA  t.  Adam*  (Haaa.) 


fUA 


8.  That  a  leatator  was  domiciled  In  aDother 
State,  aod  that  bia  will  waa  odKinallv  proved 
tbeK,  te  no  valid  objection  to  the  glvfnir  of  in- 
■tractions,  b;  a  court  which  has  (iraQted  aocil- 
larj  adrainiMntioti,  and  which  has  staiutorj 
dIacrelioD  to  distribute  fundi  found  within  its 
jurisdiclioE,  ae  to  the  payment  of  certain  lefro- 
des  out  of  peraonal  propett/  which  was  withia 
Its  iurjadlc  Lion  at  the  time  of  teatator'a  death 
aud  has  since  continued  to  be  so,  where  such 
property  ts  ample  U)  pay  all  debts  and  legacies 
and  ait  paniea  iDlfreated  are  before  the  court. 
Wtteh  V.  Adam*  (Mass.)  Ui 

4.  Executora  acting  nnder  andllary  letters 
of  admlalstratlon  granted  by  a  court  In  whose 
jurisdiction  penonal  property  ot  the  teatalor 
was  found  are,  in  dealing  with  such  piopcrty, 
accouDMble  to  that  court ;  and  without  its 
order  a  transfer  by  thetn  of  the  proceeds  there- 
of for  Bdminiatrolion  to  the  Jurisdiction  in 
which  tbej  were  originally  appointed  would  be 
Irregular,  even  If  they  bad  paid  all  debts  due 
where  the  properly  was  found.  Welch  v. 
Adami  (Mass.)  Hi 

5.  An  action  on  an  administrator's  bond  mtj 
be  msInCained  against  the  sureties  tor  wrongful 
■els  ot  one  admiDigtrator,  although  a  coad- 
ministrator was  the  only  distributee  of  the 
estate,  by  one  who  has  become  the  owner  of 
theUlter'BClaim.     Naiuv.  Oakl»i/(S.Y.)    228 

6.  One  Joint  esecnifir  oradmlnlstrslor  isnot 
liable  for  the  assets  which  come  into  tbe  hands 
of  tbe  other,  or  tor  tbe  laches,  waste,  devasta- 
vit, or  mismanagemeDt  of  tbe  other,  unless  be 
ooDsents  to,  or  joins  in,  an  act  resulting  in  loss 
to  the  eaiate.     Nana  v.  Oakky  (N.  T.)        928 

t.  A  atstute  requiring  a  Joint  and  several 
bond  from  eiecutors  and  administrators  does 
not  change  the  rule  which  makes  tbem  jointly 
liable  for  Joint  acts,  and  only  severally  liable 
for  tbeir  own  acts.     1/antv.  Oa/^(S.Y.)  2Sa 


8.  The  suipluB  proceeds  of  a  sale  of  lands 
made  In  auillliary  admlDistratton  after  paying 
tbe  debts  la  that  jurisdiction,  instead  of  heing 
distributed  to  the  heirs  and  devisees  In  that 
jurisdiction,  will  be  transmitted  to  the  princi- 
pal administrator  In  another  Stale  In  which  the 
assela  are  insuffldent  to  pay  debts.  Oara  v. 
Auilin  (Iowa)  218 

S.  A  legatee  is  not  bound.  In  tbe  absence  of 
■n  order  of  court,  to  accept  payment  of  bis 
legacy,  in  Installments  at  the  dlscretioD  or  con- 
venience of  the  executor,  WtieA  t,  Adamt 
(Mass.)  244 

10.  A  legatee  is  not  bound  to  recognize  any 
tender  of  bis  legacy  mode  by  executors  out  of 
funds  collected  by  tbem  from  tbe  testator's  per- 
sonal prop<.-rty  which  was  silusled  in  tbe  juris- 
diction wbcre  tbe  tender  was  made.  If  they  had 
tliere  received  no  letters  testameniaty,  and  were 
■imply  authorized  to  taiie  care  of  and  preserve 
the  property,  which  they  bad  never  been  directed 
to  iransfer  to  themselves  as  executors  under 
tbelr  torelgu  letters;  and  the  fact  that  they  sub- 
■equenlly  receive  letters  in  tbe  jiiriMJiclion 
Where  tbe  pr<)perty  la  situated  will  have  no  ef- 
fect upon  the  rights  of  the  parties  as  fixed  by 
»  L.  a  A. 


the  refusal  of  such  tender.     WOtX  t.  Adnt 
(Hasi.)  »H 

NOTIB  AHD  BrIBFB. 

Eiecntors  and  administrators:  aeveral  tx» 
utors  considered  as  one  peiaon;  liabQll;  tm 
receipt  of  aaaela;  severally  liable  for  their  own 
tortious  acts;  liability  of  sureties  on  exeroltv't 
bond;  where  new  bond  Sled;  subrogatioii  of 
surety  on  payment  of  claim.  VX 

Foreign  letters;  power  and  antbori^  of  fat. 
elgn;  Incapacity  ot  foreign;  eiceplioaa  romk; 
ancillary  letters;  paymenlof  legades;.  inintK 
on  legacy;  legacies  which  do  not  bear  inleini; 
legacy  ia  lieu  of  dower;  preference  to  widuv 
over  other  legatees;  legacy  to  widow  drswsia- 
terest;  Instruction  of  court  ot  equity.  3U 

Administrators  ;  ancillary  adm!iiialr>tiD:i: 
power  and  authority;  dislributioo,  i\i 

EXFECTAHCIEa 

1.  A  conveyance  of  the  grantor^  expcctsM 
interest  as  heir  In  his  anceaior's  real  estaie,  1^ 
a  deed  containing  no  covenants  of  warrsn'j,  is 
□ot  binding  upon  tbe  grantor,  even  nllbmi^h 
as  heir  he  subsequently  comes  into  poBw-ssioa 
of  the  interest  so  conveyed,  MeGlvret,  Babr% 
(Ind.)  4:7 

2.  An  attempted  sale  of  tbe  Interest  whkl 
the  grantor  expects  to  receive  a«  heir  in  hi*  an- 
cestor's real  estate  will  not  be  enforced  aeainst 
him  in  equity,  when  as  heir  be  cornea  into  po*- 
sesBlon  tbereot,  althoush  the  purchaae  ww 
made  in  good  faith,  unless  the  price  paid  «)s 
the  full  and  fair  market  value  of  tb«  propm; 
at  the  time  of  the  purchase,  and  the  ano^ior 
was  made  acquainted  with  all  the  facta  and  ac- 
quiesced in  the  sale,     MeCtwr*  ▼.  Baben  \\oA,\ 

477 


FAMILT.    See  Hoksbtkad,  S. 

FENCE. 

Whether  or  not  a  person  who.  In  buniltnra 
division  fence  between  bis  land  and  ihat  nf  his 
sdjoialng  owner,  has  placed  It  by  misitake  oo 
tbe  latter'a  land,  first  caused  a  survey  lo  b« 
made  of  the  diviaion  line  by  the  county  Kiirvev- 
or  after  notice  to  such  owner,  is  not  Ilie  »'-!« 
test  of  the  exercise  by  him  of  good  faiih  in  tlie 
matter  which  will  permit  hira  to  rccovrr  the 
materials  which  he  put  into  the  fence.  It  bl* 
V.  Oark  (Ark.)  Ki 

FIBE.  See  also  Btidkhck-  47;  XAtrrmm  axo 
Sbrtart,  6;  Railboads,  8. 

1.  It  la  a  tonloua  act  to  start  a  Are  on  a  be«l  of 
tiirf  or  peat  in  a  season  of  great  drought  wbea 
the  ground  is  parohed  and  dry.  so  that  (be-  Bre 
will  run  through  the  bed  of  peal  on  toanoiber'a 
land  upon  which  the  bed  extends,  aod  a"  aa  (a 
cause  serious  loss  to  the  latter.  l/mittiUe,  S. 
A.  <t  C.  a.  a>.  V.  Jiit*e/ie{bi±)  750 

2.  Fire  cannot  be  rightfully  used  by  a  rail- 
road  company  to  remove  combustible  material 
from  Its  right  of  way,  where  the  coodllioDs  an 
such  as  to  put  in  great  peril  adjacent  proprrlT. 
LeuiniUt,  S.  A.AO.&.U0.  v.  HiUeK*  ^lDd.> 

7SO 


lofEttable;  Dut  where  It  Is  used  in  aD  improper 
manner  or  uoder  circumstaDCea  auch  aa  to  \a- 
excnaibly  iioperi]  adjacent  properCj,  ibe  per- 
aoD  «o  uaiog  It  ia  a  wroag-doer.  LouimUU,  If. 
A.tta.B.  Co.  V.  NiUcM  (Ind.)  760 

4.  Railroad  eompaniefl  are  not  Hable  for  let- 
tingfireontlieirowtirigbtof  way;  but  are  liable 
for  negligent]; sufFerlDg  it  toeacape  and  injure 
ftdjaceoi  property.  Where  it  Is  reagoDablv  cer- 
tain tliBt  the  Are  will  escape  on  to  lands  oi  otb- 
era,  aucb  companlet  are  responaibla  for  the 
consequences  of  Its  so  doing.  Lovinttte,  If. 
A.d>a.R.Co.v.  mtte/it  (lud.)  7S0 

B.  Where  one  was  Kuilty  of  8  positive  wrong 
In  setting  fire  Id  the  eoge  of  a  pest  bed  in  a  dry 
Uoie,  he  cannot  escape  liability  for  an  injurj 
thereby  lo  another,  (or  the  reason  that  the  fire 
burnt  across  the  premises  of  third  persona  be- 
fore it  reached  and  did  the  Injury  to  tbe  lands 
of  auch  other  to  which  the  bed  eztendedian 
ordinary  wind  is  not  an  independent  tnterren- 

■ lency.    L" -    -    • 

U  (Ind.) 

NOTBS  ABS  BrIEF& 

^re;  set  out  by  sparks  from  tocomotivei 
liability  for  damages.  730 


bay  within  its  borders,  tbe  headlands  at  the 
mouth  of  which  are  less  than  2  marine 
leagues  apart,  although  the  distance  between 
the  opipOBite  shores  of  the  bay  within  the  bead- 
lands  Is  more  than  that:  and  It  may  prevent  a 
dtiien  of  BDOther  State  from  taking  fish  In  such 
bay,  ailhoiieh  he  is  using  a  vessel  duly  en- 
rolled and  licensed  under  tne  taws  of  the  United 
Stales  for  carrying  on  such  fishery, — at  least 
in  the  absence  of  any  law  of  Congreit  relating 
to  the  aubject  sod  of  all  discrimination  against 
diizens  of  other  Stales,  Cbm.  v.  MamJittter 
(Mass.)  286 

2.  Han.  Stat.  1886,  cbap.  193,  regalating 
lbs  using  of  nets  or  seines  for  taking  fish  In 
the  waters  of  Buzzard's  Bay,  repeals  by  Im- 
plication Mbbs.  Slat  1865,  chap.  213,  so  far  as 
tbe  latter  relates  to  the  taking  of  menhaden  by 
the  use  of  a  purse  seine  in  Ine  waters  of  that 
bay,    Oom,  y.  UanehnUr  (Mass.)  280 

NOTBS  ADD  BsiBn, 
Rshery;  right  of.  236 

Right  of,  suiMrdioate  to  Ifaat  of  uavlgatiou. 
807 
JnrlsdictioD  of  Bute  superior  to  that  of  fed- 
cm  govemment  lo  the  open  sea;  right  to  con- 
trol 286 

FIXTURES. 

1.  Unlesa  ihere  la  a  stipulation  In  the  lease 
Jo  the  contrary,  a  tenant  can  only  remoTe  auch 
tmororenienis  erected  by  him  tbe  removal  of 
which  will  not  materially  injure  the  premises, 
cr  put  tbem  in  a  worse  condition  than  they 
were  in  when  be  took  possessioii.  frit^iaDdfr 
V.  Btma  ^eb.)  700 

VL.R.A 


alty  prior  to  tbe  giving  of  a  mortgage  on  thtf- 
really  on  which  tbey  are  located  will  retain  that 
character  as  against  tbe  mortgagee,  in  the  ab- 
sence of  other  controlling  circumstances.  Horn 
V.  IndianapolU  Nat.  Bank  (Ind.)  e76- 

8,  A  decree  in  proceedings  lo  foreclose  mort- 
gage llena  involving  land  and  buildinga  there- 
on, which  simply  anjudges  that  the  mortgaEes- 
be  foreclosed,  the  property  sold.  And  tbe  equity 
of  redemption  therein  Inrred,  will  not  impress 
the  buildings  with  tbe  character  of  realty  If 
they  bad  been  previously  recognized  and  treat- 
ed as  pereoDBlty.  Horn  v.  Jitdianapolit  Jiat, 
Bank{lii±)  679- 

Nom  AND  BBIBF& 

Flxtarea;  right  of  tenant  to  remon.         70l> 
FORFEITUKE.    See  IVblio  Lasdb,  i. 
NoTBB  iXD  Bbiefb. 

Forfeitures;  of  Insurance  policy  for  nonpay- 
ment of  premium  note,  SIT 

Not  favored  tn  the  law.  18»' 

FRAOD  AITD  FBAUDtTLBBT  OOIT. 

VEY ANCES.    Bee  also  CoiiYBAcn,  27, 
28;  EffTOFFEL,  4;  EviDEBt:^,  46. 

1.  An  arrangement  is  not  void  as  a  fraud  on 

creditors  by  which  an  insolvent  debtor,  soon 
after  taking  out  Insurance  on  his  own  life, 
payable  at  his  death  to  his  executors,  adminis- 
trators, or  assigns,  assigns  tbe  policy  to  certain 
of  bis  creditors  lo  secure  payment  of  their 
claims,  taking  from  ihem  an  agreement  to- 
pay  the  premiums,  and,  after  deducting  th» 
amount  of  sncb  payments  and  of  their  claims 
from  the  prooMOa  of  the  policy,  to  pay  th» 
balance  to  his  bein  or  to  Us  order.  And  if 
no  other  disposition  is  made  by  him,  the  heirs 
are  eoiilled  to  auch  balance  as  against  other 
creditors  of  the  insured,  at  least  where  there  ia 
no  evidence  of  actual  fraud  or  that  such  cred- 
itors were  actually  injured  by  the  arrangement, 
Johnton  V.  Alexandar  (Ind.)  660 

2.  When  a  conveyance  of  land,  made  by  an 
Ineoivent  debtor  to  one  of  his  creditors  in  sati*- 
faction  of  an  antecedent  debt,  is  attacked  by 
other  creditors  of  tbe  grantor,  the  grantea 
must  show  that  the  conaideration  for  it  was 
both  valuable  and  adequate.  MMle  8av.  Bank 
V.  MeDoaiull  (Ala.)  640 

8.  The  assumption  by  a  grantee  of  a  debt 
due  to  a  third  person  from  bis  grantor,  who  Is 
in  failing  drcumstances.  Is  a  valuable  consid- 
eration Kir  a  conveyance  of  real  estate  by  tbe 
grantor  to  tbe  grantee,  within  the  rule  that 
such  consideration  must  esist  to  uphold  tbe 
conveyance  against  the  attacks  of  other  credi- 
tors of  the  grantor;  and  it  is  immaterial  whether 
such  third  person  accepts  tbe  grantee  as  bis 
debtor  in  place  of  the  grantor  or  not.  Mo&il& 
8a».  Bank  v.  MeDonneU  (Ala.)  64S 

4.  The  assumption  by  a  grantee  of  a  debt 
due  from  bis  grantor  lo  a  third  person  may  be 
relied  on  as  a  consideration  lo  support  a  deed, 
aiihough  the  consideration  recited  therein  i» 
the  payment  of  cash,  and  such  recital  is  subse- 
quently qualified  t^  a  statement  that  the  trua 


Bank  7.  McDonnM  <Ala.)  646 

5.  A  coDveyaoce  iofecled  with  actual  fraud 
ma;,  under  Ala.  Code,  §  1736,  be  avoided  by 
«  aubsequent  bona  fide  purchaser  from  the 
grttnioT,  alibough  he  had  notice  of  the  previ- 
ous fraudulent  coDTejance.  GiSHand  v.  Fenn 
<Ala.)  418 

6.  Pavmeul  by  a  debtor  who  haa  fraudu- 
leoily  conveTed  away  his  property  for  the  pur- 
pose of  hindering  bis  creditor,  of  such  cred- 
itor's claim,  will  not  purge  the  convcysDce  of 
fraud  ao  aa  to  render  it  impregaable  against  the 
attack  of  one  who  Bubsequenlly  purchases  (he 
properly  so  conveyed,  boua  fide  and  for  value, 
from  tbefraudulentgt^Dtor.  OiOiiaTidy. Fean 
(Ala.)  418 

Notes  ahd  Bmefs. 
Frauduleot  coQTeyances;  TOluntary  convey- 
ance: validity  of;  consideration ;  inadequacy  of 
consideratliin:  grantee  for  valuable  cooaideim- 
tion  gets  good  title;  vol uniary  conveyance  good 
.as  tn  aubacquent  creditom;  where  vendor  had 


protected  from;  conveyance  Co  defraud  may  be 
avoided;  intent  to  binder,  delay,  OT  defraud; 
fraudulent  intent  a  question  of  Met;  failure  to 
file  deed  for  record;  notice  of  fraudulent  intent 
Inferred  from  ciicunstances;  cooveyauce,  whea 
voidable;  knowledge  on  part  of  purchaser; 
actual  notice  to  purchaser  not  neceasaiy;  vol- 
untary conveyance,  when  void  as  toiubeequent 
purcbaseis.  418 

Conveyance  to  delay  creditors.  86 

Badges  of  fraud;  lelention  of  pomesslon  by 
a  vendor;  purchase  from  debtor  by  creditor; 
BufBciency  of  conaideration;  an^ment  to  pay 
debts  of  vendor;  mortgage  by  aebtor  to  secure 
creditor.  040 

GAME.    8e«  CoimiTDTioKAi.  Law,  13, 
NoTxa  AND  Bbiefb. 


OAHING.    See  Contracts,  SO. 
NoTsa  ADD  BniKFa. 


«irT. 

A  gift  by  a  man  to  a  woman  tn  expectation 
of  marriage,  of  money  to  enable  her  to  pur- 
chase bcr  marriage  wardrobe  and  to  defray  ber 
expenses  in  going  to  bis  home  to  be  married,  ia 
conditional,  bo  as  to  entitle  him  to  recover  tbe 
money  back  in  case  of  her  faiiure  to  fulfill  the 
engagement,  aliliougb  be  attached  no  condi- 
tions to  the  gift,  ana  bad  no  expectation  that 
the  inODey,  part  of  which  was  apent  by  ber  in 
purcbaaing  clothes,  would  ever  be  refunded. 
WiliiarnKti  v.  Johnson  (Vt.)  277 

Notes  akd  Brists. 
fjitt  In  prospect  of  marriage;  how  far  revo- 

-^^'"kA.  '" 


GREAT  PONDS. 

NOTTO  AlfD  BlUBPa 

Great  ponds;  individual  rights  in.  610 

aCARAHTT. 

The  liability  of  one  wIm  guarantees  the 
payment  by  lessees  of  rent  for  whatever  time 
(hey  may  hold  [be  premlsea  after  the  expiration 
of  the  lease,  at  the  aame  rate  reserved  therein, 
will  be  discharged  it  the  lessees  and  the  land- 
lord enter  into  a  new  arrangement  by  which 
the  lessees  retain  possession  of  the  premises 
after  the  leaae  expires,  as  tenants  at  will,  at  a 
moathlv  rent  different  from  that,  mentioned 
in  the  lease,     Warren  v.  Ij/otu  (Haas.)        853 

HEIR&    BeeWiuAff. 


1.  Where  a  way  was  originally  laid  oat  S 
rods  wide,  the  public  Is  entitled  to  a  way  of 
that  width,  notwithstanding  the  wrought  part 
and  the  part  actually  used  by  travelers  may 
have  been  leas  thnn  that.  The  traveled  path 
may  also  from  time  to  time  bo  widened  or 
otherwise  improved,  aa  (he  grow! ns  wants  of 
the  public  may  require,  providi^  such  Im- 
provements are  hepl  witbla  the  limits  of  the 
way  as  originally  laid  out  PiUtbury  v.  Brmeii 
(Me.)  M 

lys,  commenced  under  an 


actual  and  recorded  k 


n  which  clearly  and 


ccedings  may  not  faave  been  In  all  particu 

strictly  conformable  to  law,  ia  presumed  to  be 
coeitensive  with  the  location.  PiiMury  v. 
Bnmm  (Me.)  04 

5.  After  the  lapse  of  twenty  years,  accom- 
panied by  on  adverse  use,  a  location  of  a  way 
defaeto  becomes  a  location  tiejttr*.  FiUibuty 
▼.  Br[wn(Me.)  M 

4.  Benefit  to  the  owner  of  lauda  aasessed  for 
stdewaltc  improvements,  aa  well  as  the  neces- 
sity or  reasonableness  of  the  Improvement,  ia 
conclusively  determined  by  the  Act  autboris- 
ing  the  assessment,  and  wilt  not  he  inquired 
into  by  tbe  courta  unless  in  extraordinary  caaea 
preaenting  a  manifest  abuse  of  legislative  au- 
thority.   tUpeer  v.  Atlieiu  (Qa.)  403 

0.  Assessmentsof  abutting  property  for  aide- 
walk  iuiprovemeuts,  not  being  an  exercise  of 
the  right  of  eminent  domain,  do  not  fall  with- 
in tbe  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  tor 
puUic  purposes  without  tbe  previous  payment 
of  lust  and  adeqosle  compensation,  ^eer  v. 
Alheiu  (Qa.)  402 

6.  An  abulUog  property-owner  saaessed  tor 
a  sidewalk  improvement,  who  files  so  affidavit 
denying  the  assessment,  pursuant  to  statute 
making  sudi  affldsvlt  returnable  to  tbe  sQ- 
perior  court  where  tbe  isauea  are  to  be  tried  and 
determined,  aa  in  cases  of  irregularity,  msy 
show  fraud  or  mistake,  error  or  excess,  in  the 
amount  of  (be  execution,  want  of  statutory  au- 
thority to  support  tbe  assessment,  or  failure  (o 
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7.  Aji  Act  conferriiig  upon  city  Bulhoritlei 
power  to  coDStruct  and  improve  Hidewatks, 
«iid  to  collect  the  cost  out  of  abutting  lands, 
does  not  violate  the  constitutional  requiremeut 
providing  that  taxation  Bhall  be  ad  valorem 
And  uniform,  as  sucti  aMteasments  are  not  taza- 
lioD  witbin  that  proviaion.  Bpter  ▼.  Athen* 
(Ga.)  «2 

8.  TSo  action  can  be  maintained  against  a 
mnntcipalliy  to  recover  damages  austained  by 
Individuals  on  account  of  defects  in  ils  streets, 
in  the  absence  of  express  stalutor?  provisions 
imposing  liability  onil  for  such  defects.  Bat 
V.  £ti(^nd(Vt.)  8t 

9.  The  tnisten  and  street  commissioner  of 
a  Tiltaee  are  public  officers,  and  not  avent 
the  village  so  as  lo  render  it  liable  tor  Ihclr 
KCts  of  negligence  white  engaged  in  preparing 
material  for  tlie  repair  of  streets,  where  the 
Tillage  charter  constitutes  it  a  highway  dialrict 
of  tbe  totrn  in  which  It  is  located,  and  provides 
that  highway  taxea  sball  he  [»id  to  tlie  trea' 
nrer,  to  be  expended  bj  the  village  trustees 
tnaiDiainlng  the  streets,  which  shall  be  under 
the  superintendence  of  tt  commliwloner  to  be 
■opoioted  and  controlled  by  the  trusleen. 
Sattt  T.  Butlaitd  (Vt.)  803 

NoTsa  AHS  Bhutb, 

Highways;  right  of  public  to  use  of  Its  en- 
tire width;  right  to  use  not  lost  bj  nonaser; 
widening  same;  action  for  trespass  on  land.    04 

Use  of  streets  in  municipalities. 

Who  liable  for  defect;  negligence  of 
Teyor. 


1.  TTnder  How.  fHlch.)  Stat  %  7721,  a  1 
«nd  the  house  thereon  may  be  claimed  by 
person  aa  a  bomeslead  if  he  resides  therein  and 
owns  no  other  properly,  in  compliance  with  the 
lequirements  of  the  statute,  although  he  uses 
tbe  properly  in  the  business  of  conducting  a 
hotel     King  v.  WMom  (Mich.)  808 

3.  A  bomeslead  may  be  claimed  in  a  house 
knd  Ihe  village  lot  on  which  it  is  situated,  al- 
though the  lot  is  in  extent  equal  to  two  lots  as 
tbe  same  are  platted  on  the  village  map,  under 
a  Blatiile  permitting  a  homestead  exemption  to 
be  claimed  in  a  quantity  of  land  not  exceeding 
in  amount  one  lot  if  situated  in  a  village;  and 
tbe  whole  amount  may  be  reserved  from  sale 
provided  it  does  not  exceed  the  value  per- 
mitted by  tbe  statute.  King -r.Wabm^lWich.) 
603 

8.  Children  who  are  stmngers  to  him  In 
blood,  and  who  have  no  natural  or  legal  obll- 

Stion  for  support  on  a  debtor  with  whom 
ey  reside,  are  not  members  of  his  family  so 
as  to  make  bim  a  bona  fide  housekeeper  with  a 
family,  entitled  to  a  homestead  exemption. 
Botquett  V.  HaU  (Ey.)  851 

4  A  verbal  promise  to  give  aecnrl^  cannot 
create  a  mortgage  lien  upon  a  homestead. 
King  t.  We&om  (Ulcb.)  ,808 

S.  Mo  act  of  a  wife,  unless  amounting  to  an 
estoppel  or  to  aCQxIng  her  signature,  can  make 
4L.B.A. 


6,  To  make  tbe  aaslgni 
effectual  by  estoppel,  lb  ■ 
rale  as  to  both  tbe  husbai 
BvOtr  (Minn.) 

NOTBSAKD  I 

Homestead  In  public  If  i 

icy  of  law ;  discharged  so  ' 

tent  of  right;  power  to    i 

rights  of  claimant  and  n  I 

of;  eTemplIoD  from  foi : 

from  trespassers. 

Requidtes  for  conveya  i 

Meaning  of  the  word  ' 

Recent  decisions  und<  i 

separate  lots;  exemption  i : 

of  insolvent  debtor;  rigl  i 

contract  by  husband   ali ' 

lien  law;  mortgage  of;  foi 

of, 

HUSBAND   AND   V 

TioH  OB  Suit,  9;  ,i 
OF  Laws,  2;  Bvidbi 

1.  The  courts  are  not  a 
marriage  contract  void  o. 
inaanity  of  one  of  the  pa: 
want  of  understanding  in 
der  him  or  her  incapable 
And  though  such  perso 
some  vice  or  unconlrolln 
pensity,  yet  if  otherwise 
derstund  the  nature  anil 
marriage  contract,  a  decri' 
be  granted.    Letoit  v.  Le 

9.  A  contract  of  marri 
when  brought  aijout  by 
practices,  but,  as  a  genei: 
by  one  of  the  parties  of  pe. 
of  character,  or  habltB 
benltb,  or  other  peculiar  : 
flcient  ground  for  avoidii 
V.  Lewt*  (Minn.) 

8.  When  a  husband  ii 
buHiness  as  partners  and 
course  of  it,  tbe  wife  cann 
the  ground  of  coverture, 
Y.) 

4.  Under  Oa.  Code,  g 
all  property  acquired  by  I 
erture  sbali  vest  in  and  I 
married  woman  may'mal: 
for  the  purchase  or  aci 
whether  she  baa  a  scpii 
fiiiys  V,  Jordan  (Oa.) 

G.  A  married  woman  is 
ligence  of  a  servant  hired 
is  living  apart  from  hei 
resident  of  another  State. 
(R.I.) 

6.  When  a  husband  ni 
for  the  act  makes  no  eff 
serlion  by  his  wife,  and  a' 
pears  saifsfled  with  ils  a. 
eulltled  to  a  divorce  on  i 
tion.    Htrold  v.  EerM  (I 

7.  A  wife  claiming  that 
bet  home  was   cauiied  bj 


aecRs  BOiTorce  od  loe  grouna  oi  ui-seriiuu, 
■uHlaiD  ber  claim  hj  tbe  corroborative  evideace 
of  circumslBncea  OT  of  other  wilnesaes.  Her- 
eid  t.  Utrold  (N.  J.)  6Q6 

8.  Tbe  final  teit  of  the  lufflclency  o(  ill 
treaimeDt  or  ezLreme  crueltj  as  k  cnuse  of  di- 
vorce is  it«  BCinal  or  reaaonalily  apprehended 
Injuriou?  effect  upon  the  body  or  health  of  [he 
COuiplfLiaiiig  psrLT.    Waidron  v.  Waldren  (Call 

187 

9.  Cal.  Civ,  Code,  §  94,  dcflnfnK  eitieme 
cruelty  as  the  {nQictiou  of  grievous  bodily  in- 
Jury  or  grievous  mental  suffering  upon  the 
other  by  one  party  to  the  marriage.  Is  not  to 
he  accepted  as  a  complete  deflnition  of  the 
words  "  eitreme  cruelty  "  aa  uaed  in  §  98,  so 
•a  lo  render  the  mere  inQiction  of  grievous 
mental  sulTerlne  a  cause  of  divorce.  natdTYm 
T.  Waldtvn  iCai.)  487 

10.  That  a  bnahaod  on  aeverel  occaaiona, 
when  imoilcaied,  called  bia  wife  vile  names  in 
tbe  presence  of  others,  la  not  sufficient  ground 
forgraotitig  a  divorce  on  the  ground  of  extreme 
cruelly,  where  the  wife  was  not  uniformly 
kind  to  the  haaband  and  her  health  was  not 
Injured  thereby.     Waldr&n  t.  Waidron  (Cal.) 


11.  An 


betw. 


487 

1  a  husband  and 


■epurale  support  for  the  wife,  is  valid,  at  least 
wliere  there  is  good  cause  for  the  separation 
and  tbe  contract  tberetor  does  not  offend  pub- 
lic policy.     Carrg  v.  Jfaefejj/  (Me.)  118 

IZ.  A  decree  of  divorce  which  is  silent  upon 
tbe  subject  does  not,  ofits  own  force,  terminate 
■  prior  agreement  between  tbe  parties  for  a 
tepsnteaupporL     Cbny  v.  Jfod:^  (Me.)    118 

18.  CoDtractA  between  husband  and  wife  for 
teparate  support,  which  are  formal  enough 
to  be  enTorced  in  equity  before  divorce,  may 
be  enforced  at  law  after  divorce.  Carej/  v. 
Mackey  {He.)  118 

Notes  akd  Brixtb. 


son 

Etubaod  itad  wife;  cannot  bear  relation 
partners  to  each  other.  6 

Agreement  of  separation;  bow  far  a  bar 
proceedings  for  divorce.  S 

Articles  of  separatlan;  penal  bond;  recovery 
Id  action  on,  "  " 

Divorce  for  desertion;  desertion  must  be  for 
the  Biatulory  period;  action  on  ground  of  de- 
sertion and  failure  to  support;  plea  of  jualifica- 

tion  of  desertion:  condonation;      "   "     " 

quiescence  defeats  action. 

Infliction  of  grievous  mental  suffering  as 
ground  of  divorce. 

Power  of  married  woman  to  bind  herself  by 


Married  woman,  how  far  bound  by  ealoi 


INCUMBRAjrCE.    Bee  Ootxbaht.  1. 1 


1.  Several  counts  stating  the  auue  oflenK  is 
different  ways  may  be  joined  to  an  indictnmi, 
although  some  of  them  charge  «  felony  aid 
others  a  misdemeanor,  where  the  practice  of  lie 
Statepermits conviction  of  mlsdemeaitor  und? 
an  indictment  for  felony,  ^rman  ▼.  iW< 
(III)  l-S 

2.  In  an  indictment  for  selling  watxitntna 
liquor  without  a  license,  uitder  Or.  Act  list. 
it  la  not  necessary  to  allege  lo  (he  iDdictmcsi 
that  such  sale  did  not  take  place  within  an  m- 
corporated  town  or  dty.    Staitv.  Tami^lf>!.) 

Si 
8.  An  Indictment  for  readingand  publishing 
.je  contents  of  a  letter  without  authority,  Icbt 
suffldent  under  N.C.  Acts  1888,  chap.  4i.  ^  t 
must  cbarKe  that  tbe  letter  opened  atid  retd 
was  sealed,  or  that  Ha  contents  were  pablisbei 
hnowinglt  to  have  been  opened  and  rvwl  wht- 
out  authority.    State  v.  BagweU  (N.  C.)     Stt 

NOTEB  AKD  BKIEVe. 

Indictment;  offenses  of  tbe  same  gn>enl 
character  may  be  Joined;  felonies  and  misde- 
meanora  may  be  joined;  separate  offense*  of 
same  class;  separate  misdemeanors;  several 
counts;  counts  at  common  law  and  under  msi- 
ule;  charging  acta  In  single  counL  189 

Exception  in  statutory  deflnition  of  crime  Id 
be  negatived;  examples;  when  indictment  need 
not  negative  eicepUon;  need  not  negatin 
matteiB  of  defense;  exceptions  in  diatlnct  Aa:- 


INFAHTS. 

NoTO  Ain>  BRiKn. 
Infant;  careiequiredof. 


Sll 


nrjuNCTioH. 

1.  Where  the  action  of  tbe  majority  of  tbe 
shareholders  of  a  corporation  Is  plainly*  fraud 
upon,  or  is  really  oppressive  lo,  tbe  minontj 
shHreliolders.  and  tbe  directors  and  trufiea 


tained  by  one  of  tbe  minority  shareholii^n 
suing  In  bla  own  behalf  and  In  that  of  all  otben 
cominK  in,  lo  which  suit  tbe  corporation  mo!l 
be  made  a  parly  defendant,  (jataUe  v.  Quenn 
Ctnintg  Water  Ci>.{N.  Y.)  527 

i.  A  bill  to  enjoin  a  creditor  from  proviog 
bis  claim  in  insolvency  proceedings  cannot  be 
maintained  unless  brought  under  Has.  Pab. 
Stat.  chap.  167,  §  16.  which  doea  not  pertnii 
the  supervisory  jurisdiction  of  the  Suprenw 
Judicial  Court  of  Uaasacbusetts  to  be  invoked 
in  such  proceedings  until  after  the  question  of 
allowance  of  the  claim  has  been  passed  upon 
by  tbe  insolveocy  court.  Prober  v.  JiaiUom^ 
BaT>k^ai»Btpaim<^L»m.)  IS 
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IVBOLTaNOT  AKD  AHtSRlOnT  FOB  OBKnTOBI;  iHSDHUtOB, 


vnDtun«,tn]t  it  mnit  be  brought  bj  his  guar- 

ian,  under  Ion«  Coda,  §  3669.    CAownnM  r. 

VtMUy  (Iowa)  198 

Nom. 


VSOT.VENOT  AlTD  ASSIONMEITT 
Fl  t  CBEDITOaS.  See  Isjckotioit, 

3;  IlBCSAXOa,  i. 

HBURAirOB,  SMalaoAonoHOBSurT.S: 
CoBPORATiona,  2S;  Fkaitd  ahv  Fbaui>- 
uleut  CoBTKTUKrBB,  1;  PuuDiMa,  7. 

1.  Ala.  RCT.  Code,  §  UBO,  prohibiting  the 

f^nt  of  any  foreign  innirance  company  from 
rsDsactiDg  any  iiuurence  busioeas  vlthout  fint 
irocurias  a  cerliflcate  of  aiilhority  from  Ihe 
uditor,  does  not  prohibit  the  transaction  with- 
1  the  State  byaforeigD  iDsurance  company  of 
usiueaa  generally,  not  fa  the  line  of  Inauranee 
usinesi.     Bouliearev.  Dan'«(AIa.)  601 

2.  A  conBtnictlvB  total  loaa  and  abandon- 
leirtof  a  ihip'a  cargo  wilt  render  the  inaurer 
iabls  un  a  policy  insuring  the  same,  although 
1  piOTides  that  the  insurance  shall  be  "free 
rom  partial  toai,''  at  least  If  the  cargo  doea  not 
ODBist  of  article!  of  a  perishable  nature  which 
re  included,  in  the  connnon  memorandum 
iause  of  the  policy.  Maj/o  t.  India  Mvt. 
na.  Oo.  (Hasa.)  881 


semoraodum  clause  of  a  policy  insuring  it, 
ibich  exempts  the  insurer  from  liability  for 
«rtia1  loss  in  certain  enumerated  articlea  ol  a 
«ri9hable  nature,  among  wblcb  fertilizers  are 
ot  included,  so  aa  to  defeat  a  claim  for  coo- 
irucilTe  total  loas and  abendonmeDt.  MayoY, 
ndia  Mut.  Tn§.  Oo.  (Haae.)  881 

4.  JuriadictioD  of  au  action  by  a  creditor 
r  itockholder  to  wind  up  the  buslneaa  of  an 
)K>lvent  mutual  insurance  company,  and,  as 
icldental  thereto,  to  |i^Qt  an  injunction  re- 
ralning  the  continuance  of  the  business  and 
le  disgrnslngof  lu  propertj^nd  to  appoint  a 
;ceiyer.  Is  conferred  by  Wia.  Rev.  BtaL 
g  S318,  8219,  which  apply  to  mutual  ai  well 
I  to  other  incorporated  insurance  companiea. 
^  OahkothM^a.  F.  Int.  Co.  (Wis.)  378 

5.  Statements  in  an  application  forinsurance, 
inccrniog  the  condition  or  value  of  the  prop- 
"ty,  are  immaterial  and  cannot  be  fraudulent 
here  the  policy  is  subject  to  the  statute  re- 
jiring  the  insurer  to  cause  a  personal  exami- 
ition  to  be  made,  and  a  full  description  of  the 
roperty  given,  and  ils  insurable  value  fixed  in 
le  policy.     Queen  Int.  Co.  v.  Leilie  (Ohio)  45 

6.  ApersoD  Insured  caoDotwaive  tbebeneflt 
Ohio  Rev,  Sut  S§  8843,  8644.  requiring  an 

siirance  company  to  have  a  peisonal  examl- 
iliOQ  made  andfulidescrlption  given  of  prop- 
ly  insured,  and  its  insurable  value  con- 
Lieively  fixed  in  the  policy,  as  the  measure  of 
cover;  In  case  of  a  total  loas.  Quiea  Int.  Co. 
Lctlte  (Ohio)  45 

7.  Tha  nejtlect  or  omission  of  an  Insurance 
-  -  ~  ■-•  mahe  an  examination  of  property  in- 

.j«_  :.-. 1.1 — 1 ..   -,  required  by 


red  andfli  ilstosurable  valL., , 

lio  Rev.  StaL  %%  8648.  8014.  cutinot  defeat 
L.  R.A. 


affect  the  operation  of  the  itatule  or  prevent  It* 
application  to  the  policy.  Qute»  Int.  Oo.  *. 
LmIU  (Ohio)  4S 

B.  Conditions  of  a  policy  in  conOlct  with  a 
statute  making  the  insurer  liable  for  the  amount 
fixed  In  the  policy  upon  which  to  receive  a 
premium,  aa  the  insurable  value  of  the  prop- 
erty,— such  as  stipulations  that  the  amount  of 
the  damage  ahall  be  estimated  according  lo  the 
actual  value  of  the  property  at  the  lime  of  ihe 
loss,  and  that  au  award  of  aibitraion  shall  be 
obtained  before  action  can  be  brought— ara 
without  binding  force.  Ouwis  Int.  Oo.  v. 
Ltdie  (Ohio)  45 

9.  Acarrlage-houseand  stable  are  covered  by 
ioBurance  on  "one  two-story  frame  dwelling 
and  addiifons  thereto,  with  shingle  roof  .  .  . 
used  as  a  dwelling  .  .  .  Including  the  founda- 
tion, gas,  and  water  pipes,"  etc., — nheie  they 
are  ut)der  Ibesameshm^le  roof  that  covera  ttui 
dwelling,  and  are  partitioned  off  ooly  by  a 
dngle  row  of  studding,  while  the  second  slory 
Is  divided  by  a  different  arrangement  of  parU- 
tioni,  and  over  the  carriage  ho uae  is  a  bedroom 
occupied  by  a  hired  man.  which  is  supplied 
with  gas  and  other  conveniences,  and  furnished 
llfce  other  parts  ot  the  house.  Hannan  v. 
WiUiamtlmrsn  Oitg  F.  Int.  Oo.  (Mich.)      137 

10.  A  transfer  of  the  equitable  title  to  prop- 


change  takes  place  in  tfae  title  or  poeseasion  A 
tbe  property.  In  aSlala  where  the  beneficial  in- 
terest paasea  with  the  equitable  title.  Ootting- 
fiam  V.  Firemant  Fund  Int.  Oo.  (Ey.)        627 

11.  A  buOdlDg  is  vacant  or  unoccupied, 
within  the  meaning  of  an  insurance  policy 
which  declares  that  the  insurance  ahall  be  voitl 
incase  it  becomeavacantorunoccupled,  where 
a  tenant  haa  moved  out,  although  for  the  pur- 
pose ot  lettinK  In  new  tenants  who  intend  to 
moveinthenextdayafteraflieoccun,  andwho 
have  atteadv  made  tonM  npaira  on  the  houae, 
but  have  left  nothing  In  it  except  two  or  three 
planes.     Oontinentai Int.  Oo.  v.  Kj/leiljid.)  81 

18.  Acceptance  by  tha  Inaurer,  with  full 
knowledge  of  the  facta,  of  Ihe  amount  due  on 
a  premium  note  which  was  overdue  and  unpaid 
at  the  time  of  the  destruction  of  a  part  of  the 
insured  property,  will  render  him  liable,  under 
a  policy  providing  for  a  suspension  of  liability 
during  default  in  payment  of  premium  notes, 
for  the  amount  of  the  lo^s  already  accrued,  and 
will  estop  him  from  claiming  either  a  for- 
feiture or  that  his  liability  rovived  from  lima 
of  payment  and  attacbea  only  to  property  not 
then  destroyed;  at  least  where  the  entire 
premium  was  thereby  paid,  and  there  was  no 
provision  that  default  in  payment  should 
entitle  the  insurer  to  treat  the  premium  as 
earned.  Fhctnix  Int.  Co,  v,  Tomlinton  (Ind.) 
317 

18.  Death  produced  by  accidentally  drinking 
loison  la  williln  the  terms  of  a  policy  against 


14.  Entire  destruction  of  the  use  of  both  of 
a  person's  feet  by  paralysis,  caused  by  au  acci- 
dental pistol  wound  in  Ibe  back,  ia  within  the 
provlsionsof  an  accident  insurance  policy  pro- 
viding indemnity  for  the  loss  of  "  two  entira 


.gle 
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iMTBBMBI— Imtoxicatuis  Liqcobb. 


Ml 


Ufe;  polIcjMeigiiabl«;«8stgDiii«ntb7  deliv- 
ery ;  enaonmeDt  po1ic7 ;  aaclRDes  must  have 
httrrest  lo  life  of  tiuured;  anigDmeiit  as  secu- 
rity for  debt;  policy  payable  to  wife.  660 

Fire;  effect  of  tmufer  of  eqaltable  tlUe  on 
policy.  627 

Fire;  title  or  iotemt  of  InBured;  forfeiture 
for  sale  of  insured  property;  wbat  not  a  trena- 
fer  of  property.  (187 

Fire;  ioeuraDce;  forfeiture  for  nonpsytneDt 
of  premium  note;  weverof.  817 

Fire;  condition  against  vncancy  and  dodoc- 
cupaocy.  Bl 

Marlae;  rtgbl  lo  abandon;  time  for  abendoD- 
ment;  nntice  of;  revocalioa  of ;  acceptance  and 
effect  of;  tecbnical  total  loaa.  881 


1;  Tbndbb  a 

1.  AlffFatee'aclaim  tointerest  ianot  defeated 
by  the  fact  that  be  baa  caut^  delay  by  unjua- 
tiflabie  legal  proreedings,  embarrasaing  tbe  ex- 
ecuiora  in  tbe  aettlement  of  tbe  esttit&  Wdeh 
T.  Adamt  (MaM.)  344 

2.  Interest  on  a  iegacv  eboutd  be  compute<l 
at  tbe  le^al  rate,  ootwllbstanding  the  fact  tbat 
the  fuDilB  could  not  be  safely  invested  by  tbe 
exrcutora  ao  as  (o  earn  tbat  uuounL  WdeA  t. 
Adami  (iUsa.)  344 

S.  Wliere  a  pecuniary  legacy  is  riven  to  a 
widow  in  lieu  of  dower,  tosetber  witb  certain 
produciive  real  estate,  to  the  considerable  In- 
cotne  ofwbicbPbe  is  at  once  entliled,  tbe  legacy 
will  not  draw  Inlerest  until  after  the  eipiration 
of  tbe  lime  usually  allowed  after  the  death  of 
tbe  tenaior  for  the  (»lleciion  of  aeseta;  especial- 
ly where  no  time  for  its  payment  is  specified 
further  than  that  it  la  to  be  paid  "as  soou  as 
convenient "  after  tcBtator't  iiecesa&  Wekh  v. 
Adamtdiiai.)  244 


his  right  thereto  Is  dispnled  tbe  custom  bas 
been  to  credit  each  partner  witb  such  interest 
on  (be  books  of  the  concern,  witb  the  know- 
ledge and  approval  of  both,  notwithstanding 
tbe  partnership  articles  provide  tbat  tbe  capital 
of  neither  shall  be  taken  to  pay  interest  to  tbe 
Other,  and  make  no  provision  whatever  as  to 
advances  and  unwitburawn  profits.  Winefiater 
T.  QlatieriHua.) 


of  the  parloersbip  to  allow  such  interest,  can- 
Dot  be  affected  by  tbe  fact  that,  without  hta 
knowledge,  tbe  bookkeeper,  In  accordance  witb 
bis  interpretation  of  tbe  partnership  articles  and 
with  the  assent  of  the  other  partner,  charged 
back  to  the  respective  partners  the  amount  of 
such  interest  standing  to  their  credit.  ITtn- 
eAaterv.  Olatier  (Hua.)  424 

S.  Interest  will  not  be  allowed  to  a  member 
of  a  partnership  on  advances  and  unwitbdrawn 
profits  left  wltn  the  firm,  unless  it  la  provided 
for  in  the  partnership  articles,  or  Is  In  accord- 
ance with  the  understanding  of  tbe  parties, 
Wineiater  v.  Olatitr  (Haas.)  424 

7.  AdvanCM  made  byapartnerlo  the  concern. 
•  L.R.A. 


with  the  underatanding  that  he  shell  receive 
interest  thereon,  will  be  treated  as  a  loan,  and 
willdraw  interest  until  repaid,  notwithsianding- 
tbe  prior  dissoJulioQ  of  the  partnership.  Wirt- 
ehater  v.  Qlatiur  (Masa.)  42i 

8.  Where  interest  at  T  per  cent  has  been 
credited  by  partners  at  their  accountinKs  upon 
advances  made  by  tbe  respective  members  lolhe 
concern,  each  partner  is  entitled  to  receive  tb» 
amount  so  found  doe bim;  but  if  tbeagreement 
betvteen  tbe  partners  for  Inlerest  is  not  in 
writing,  and  remalna  executory,  only  S  percent 
can  be  allowed.  Wineluiter  v.  GimUr  (Mass.) 
424 


contribution  against  bis  cosurety,  to  inlerest  ob 
the  amount  recovered,  from  the  time  of  Its 
pajment,  at  the  legal  rate  only,  although  tb» 
debt  secured  bore  a  higher  rate.  3u*hneU  v. 
ButhntU  (WU.)  411 


NoTBBAHS  Buzra. 


INTERSTATE  COMMERCE. 

Notes  aho  BxisFa. 
Interstate  commerce;  state  power  to  regulate 

freights  and  fares.  764 

INTOXICATING  LIQUORS,    See  also 

BotlNDARIBa,   3;     CODBTITDTIONAI.   LAW, 

1-4;  CouBTB,  8;  EyiDEBOE,  SB. 
1.  In  considering  Ind.  Bev.  SUt.  1881,^2008, 


.  >.  the  next  section,  prohibiting  sales  by 

druggista  upon  the  day  or  any  slate,  county, 
township,  primarj,  or  municipal  election,  Is  lo 
be  taken  as  showing  tbe  meaning  of  the  words 
"  any  elccUon."    Sata  v.  SirieK(lad.)        170 

2.  A  primary  election  Is  within  tbe  spirit  and 
letter  of  Ind.  Kev.  Stat.  1881,  %  20S8,  prohibit- 
ing the  sale  of  Intoxicating  liquors  in  quantities 
less  than  a  quart  on  "the  day  of  any  election." 
Stale  V.  H^rte^  (Ind.)  170 

8.  The  Legislature  may  prohibit  or  restrict 
the  sale  of  spirituous  liquors  in  sny  maooer 
which  its  discretion  may  dictate.  No  one  can 
claim  as  a  right  any  power  whatever  to  sell  such 
liquors;  if  be  sells  at  ail  it  must  be  on  such 
terms  as  the  Leglfitature  sees  fit  to  impose. 
Tragetier  v.  Gray  (Md.)  780 

4,  When  a  statute  makes  tbe  granting  of  a 
license  to  sell  liquors  dependent  upon  tne  ap- 
proval of  tbe  applicant  by  a  board  of  commis- 
sioners, no  one  ran  demand  such  license  with- 
out first  obtaining  the  required  approval  from 
tbe  commissioners.     Ihigetter  v.  (frag  (Md.) 

780 

5.  The  fact  tbat  no  provision  is  made  1^  law 
for  the  granting  of  licenses  for  the  sale  of  in- 
toxicating liquors  upon  rivers  which  form  part 
of  the  boundarits  of  a  State,  and  which  are 
within  its  Jurisdiction,  does  not  authorize  sales 
thereon  without  a  license,  where  it  is  made  un- 
lawful lo  sell  such  liquor*  within  the  jurisdio 
tion  of  tbe  State  without  a  license  so  to  do. 
WtUA  V.  attiU  (Ind.)  084 


:y  Google 


«bap.  100.  gas.  doea  not  ezpready  stale  that 
IbepeiBOD  sigDiug  It  holdi  such  relatfooahlp  to 
the  one  referred  to  therein  bb  ts  required  b;  tbe 
alBtuie  to  render  a  liquor-aeller  who,  after  hav- 
ing receWed  the  notice,  furnished  liquor  to  such 
person,  liable  for  the  preBcribed  peualties,  it 
must  be  sliown  that  he  understood — that  Is, 
knew  or  believed — that  such  relationship  ei- 
.isted.     Baekett  t.  Ruder  (Mass.)  S9I 

7.  An  affidavit  charging  a  person  with  the 
unlawful  sale  of  "  beer  "  contrary  to  tbe  form 
of  tbe  statute  in  such  casea  made  and  pravlded 
is  nnt  Rubject  to  the  objection  that  it  does  not 
■charge  the  sale  of  tnalt  or  intoxicating  liquor. 
WelSiv.BtaUWoA.)  664 

;  Mav  8.  1864, 

—    ._-    -  ^         ^,.  ir  damages, 

Bfraiugt  a  pcrEon  furnishing  intoiicating  drinks 
to  another  wbeo  intoxicated,  for  injury  to  per- 
son or  properl;,  the  father  of  a  son  iwenty-flve 
vears  of  age.  between  whom  and  the  son  do 
fsmily  relation  exists,  is  not  a  person  aggrieved 
within  the  meaDlDg  of  that  Act,  so  as  to  be  en- 
liiled  to  recover  lor  moneys  voluntarily  ex- 
pended by  him  for  medical  attendance,  nursing, 
-eto.,  of  bis  son  during  the  illnrss  of  the  son 
from  injuries  sustained  by  bim  from  a  sale  of 
liiuor  to  him  when  inloiicaled.  Yton  v.  Ore- 
■a(on(Pa.)  814 

9.  A  father  caDoot  recover  for  antawful 
•ale  of  liquorp  to  his  son  by  reason  of  his  con- 
tin<;eiit  liabllll  /  for  bis  son's  support  underthe 
poor-laws  on  a.  count  of  in  juries  there  by  caused, 
Iberc  being  no  certainty  tliat  such  liabilit;  will 
ever  attach.  Tbe  contingency  is  therefore  too 
remot«.     Veon  v,  Creaton  (Pa.)  814 

Notes  asd  BniBFai 

Intoxicating  liquors;  sale  to  inebriate,  liabil- 
ity for.  381 

Police  power  of  State;  state  power  to  regu- 
late; power  to  restrict  ssle:  constitutionality  of 
liceiiBe  laws;  local  legislation  not  uncooetttu- 
tional;  locul- Option  la  W8;  discri  mi  nation  as  to 
locality,  ss  to  persona;  Blale  may  make  traffic 
in,  a  crioiinal  (ufense;  prohibiiorj  laws  consti- 
tulioual;  special  laxallon  of  traffic.  TtW 

Liquor  laws  of  Pennsylvania  conatmed;  li- 
censing sale  of;  license  bond  required;  cancel- 
lution  (if  license;  effect  of  city  onlinance;  Civil 
Damage  Ack  814 

•70INT  TENANTS  AND  TENANTS 
IN  COHHON.  See  also  Comtribv- 
tion;  Partnsbbhip,  7, 

1.  Where   a    deriaee   who    ts  a  tenant   In 

common  with  other  devisees  dies  leaving  a 
will  by  which  he  devises  his  estate  to  bis  niece, 
tbe  Iceal  title  to  his  undivided  Interest  In  the 
land  devised  to  him  passes  under  bis  will  to  tbe 
uiece.     Simmon*  v.  Spratt  (FJa.)  848 

2.  A  stranger  to  the  common  title  cannot 
4)ue)itioD  the  ngbtfulness  of  tbe  exclusive  pos- 
-■ession  of  one  tenaut  In  common  as  sgninst  his 
colensnts;  and  where  there  has  been  an  actual 
partition,  iucb  stranger  cannot  make  the  Ir- 
regularity or  invalidity  ot  the  partition  pro- 

■»  [,.  R.  A. 


to  the  entire  part  assigned  In  severally  did  not 
pass,  bis  title,  to  the  extent  of  hia  undivided 
interest,  Is  suftlcient  to  maintain  or  assert  bit 
exclusive  possession  to  the  whole  land  at^imed 
him,  or  any  part  thereof,  dimmon*  v.  ^ratt 
(Fia.)  843 

8.  Where  there  has  been  an  actual  par- 
tition of  land  among  tenants  In  oommon, 
and  one  of  them  conveys  by  metes  and  boiinda 
a  part  of  that  assigned  to  him  In  severaltr,  die 
grantee  has,  as  to  the  part  so  conveyed,  tbe 
same  rights  against  a  stranger  to  the  common 
title  as  his  grantor  bad.  Though  the  deed 
should  prove  void  aa  to  other  cotensnts,  it  ii 
good  as  against  the  grantor  and  a  stranger  to 
the  common  title.    AmmoMV.  £lpnif<(Fla.)34S 

4.  Title  cannot  be  acquired  against  a  colen- 
ant  in  common  at  a  sale  under  an  Incumbranca 
which  wascrested  by  the  former  owner,  through 
whom  both  parties  claim  title.  MePAtttert  r. 
Wrii/hl  ihi6.)  ]7» 

G.  Where  one  of  several  reversioners  of  tbe 
equity  ot  redemption  of  real  estate  iu  poases- 
■ion  of  the  lite  tenant,  which  is  worth  consid- 
erable more  than  the  amount  of  tbe  mortgage, 
purchases  (be  interest  of  the  moilgagee.  to- 
gether with  all  rights  which  he  has  acquired 
under  foreclosure  proceedings,  and,  before  tbe 
foreclosure  is  complete,  acquires  the  life  inter- 
est in  the  property,  be  la  bound,  before  he  csa 
completo  the  foreclosure  as  sgalnst  his  co-re- 
versioners.  to  notify  Ibem  of  the  peril  to  tbetr 
Interests  and  give  them  an  opportunity  locome 
In  and  contribute  with  him  towards  a  redemp- 
tion from  the  mortgage;  and  in  case  he  fails  to 
do  BO,  and  gets  title  to  tbe  properly  under  faia 
foreclosure  proceedings,  they  will  be  entitled 
to  iheir  proporlioDS  uiereof  upon  peyment  of 
their  shares  of  tlie  mortgage  debt.  Bamn  ▼. 
Boardman  (Mass.)  671 

5.  Where  a  reversioner  acquires  tbe  life  In- 
terest In  [he  equity  of  redemption  of  real  estate 
after  having  purchased  tbeinterestof  ibe  mort- 
gagee in  the  property,  and  then  foredoaes  and 
takes  title  to  the  property  without  notifying  bts 
co-reversioners,  after  which  be  sells  tbe  proper- 
ty to  a  bona  flde  purchaser  for  value,  the  co- 
reversioners,  upon  coming  in  to  redeem,  may, 
If  tbey  consent  thereto,  be  given  an  interest  in 
tbe  fund  realized  from  the  sale.  Instead  of  in 
the  property.    Baraet  v.  Boardman  (Mass.)  671 

7.  Crops  grown  upon  land  while  it  is  in  tbe 
peaceable  possesion  of  one  of  several  tenant* 
In  common  become  his  individual  property 
when  Diey  are,  in  tbe  due  course  of  husbandry, 
peaceably  and  In  good  faltb  severed  by  him 
from  the  common  estate;  and  If  bis  cotenanta 
afterwards  enter  and  lake  away  mch  crops 
they  will  be  liable  In  trover  for  the  value  Uiere- 
of.   Lt  Barron  v.  Bdbooelt  (N.  Y.)  02S 

Notes  ^hd  BBitcn. 

Tenant  In   common;   colenant  cannot  pu^ 

chase  outstanding  title  or  incumbrance  for  bis 

own  exclusive  benefit.  S71 

Ooe  joint  tenant  caonotacqolreadveraeclaim 

"'  if  taxes;  conttiDulion  unoiL- _ 

740 
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jppoeitloD  tbat,  sincf  the  life  tCDaot  U  entlUed 
)  posaeasion  of  the  pn>pertj,  th«y  will  be  Dott- 
ed if  aoy  attempt  It  made  lo  otut  blm  b; 
ihich  tbeir  rights  will  be  affected:  and  bence 
jQOTds  of  proceedings  agalDSt  the  life  tenant 
lone  will  not  aSect  tbem  with  notice  of  the 
icta  tbeiet^  dtscloaed.  Bamm  t.  Boanbnan 
Hbm.)  071 

2.  AprotFatmadebyattockholdvof «cor- 
oration  at  tbe  dme  of  parment  b^  blm  of  a 
onuB  required  for  thepnvilege  of  aubBcrlblng 
>  new  rtock  Inued  bj  11  for  ibe  purpow  of  in- 
reasing  Its  capital  will  entitle  bim  to  no  ftd- 
Bntage  from  a  decrca  In  a  suit  to  which  he 
ras  not  a  P»^i  bronght  by  other  atockhold- 
n  to  realralD  the  IncreaM  of  the  capital  or  lo 
ompel  tbe  iasuance  of  stock  to  them  upon  par- 
nent  of  Its  par  value  oulv,  although  such  de- 
ree  requires  the  Block  to  be  issued  to  complalD- 
nta  at  par,  and  prorldn  for  a  refunding  of 
rbatever  bonus  pafmenta  mar  have  been  made 
■Y  tbem  under  proteaL  Dt  La  Oiutta  v.  Int. 
U.  of  North  Ameriea  (Fa.)  081 

8.  A  widow  who  is  made  a  par^  to  k  suit  In 
rbich  a  mortgage  npon  her  deceased  husband's 
lods  is  foreclosed  caonoC,  in  a  subsequent  suit, 
et  up  BDj  title  to  the  land  which  she  Hcquired 
lefore  tbe  foreclosvre  decree  was  rendered,  al- 
bough  she  did  not  appear  or  answer  in  tbe 
orecloaure  suit.  Salteie  r.  Boler  (lud.)  481 
i.  A  lacdlord  will  not  be  bound  bj  (be  re- 
nlt  of  a  suit  to  which  be  was  not  n  partj  on 
be  record,  fastltuted  by  hit  tenant,  unless  It 
'ery  clearly  appears  that  tbe  action  was  insti- 
gated by  him  and  that  he  conducted  and  con- 
nilled  the  litigation  after  it  was  began.  Wil- 
on  7.  Brooktkirt  and.)  792 

B.  Belief  from  a  judgment  rendered  ag^nst 
.  person  upon  the  unauthorized  appearance  of 
.D  attorney  in  his  name  is  to  be  sought  through 
.  direct  applicaiion  to  tbe  court  by  moiloik  la 
be  action  Id  which  such  appesrsnce  was  en- 
Ered,  in  the  absence  of  special  drcumstancee 
rhtch  may  render  such  remedy  Inadequate  or 
^complete.     Vaat  t.  BaOer  (N.  T.)  8U 

6.  An  nnanthorlzed  appearance  by  an  attor- 
ev  on  behalf  of  a  nonresident  of  a  Slate,  in  a 
lilt  agslDsi  tbe  latter  in  a  court  of  such  ^late. 
I  not  Dinding  upon  the  defendant,  and  If  the 
nit  is  brought  and  carried  to  judgment  wltb- 
ut  either  personal  service  of  process  upon  the 
onresldent  or  his  having  been  within  tbe  Ju- 
isdiclion  of  the  court  during  tbe  pendency  of 
be  proceedings,  be  may  attack  the  Judgment 
r  w«nt  of  juriadlcUon.      Vilai  t.  Butler  |N. 


r.) 
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nonrealaent  defendant  against  whom  a  judg- 
leni  bas  been  rendered  upon  the  unauthorized 
ppearsnoe  of  an  atlorner  in  his  name,  after 
eceiving  notice  of  tbe  judgment,  before  apply- 
aa  to  Lave  it  set  aside.  Is  not  such  laches  as 
nil  preclude  his  obtaining  relief  .where  the  par- 
lea  opposing  it  acqnired  their  rfgbta  with  full 
nowledge  of  tbe  £u)ta  Kud  have  made  no  pre- 

L.RA. 


Judicial  change  In  their  sltuatloti  becanae  of 
snch  lacbes,  while  the  Judgment  has  been  re- 
rersed  as  to  defendants  in  tbe  action  situated 
similarly  to  the  nonresident  deleDdant  who  is 
- —  '       for  the  reliet     YUM  T.  Butltr  {N. 
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How  far  a  paymenL 
JUDICIAL  SAI.E. 

NoTSS  asdBbiks 
Judicial  sale;  setting  aside. 
Application  to  tel  aside  mnat  be  made  within 


reaaonable  time. 


7«a 


JUKY.    BeeTar*i„l. 

NOTBB  AKD  BbIBFS. 

Juror;  right  of  peremptory  challenge.      801 
Juior  cannot  impeach  bis  own  rerdicL    030 

LACHES.    Bee  OoNTHAon,  SO. 

LANDLORD  AND  TENANT.    See  aim 

AirPBAL  Alts  Erbob,    2;    DAluaa^    5; 
FarnitaB,  1;  Ooakaktt. 

1.  The  surrender  of  the  leased  premlaea  Yij  a 
tenant  to  bis  landlord  after  taking  an  appeal 
from  the  decision  of  a  circuit  court  commla- 
doner  adjudging  restitution  of  tbe  property  to 
the  landlord  because  of  the  forfeiture  of  tb« 
tenant's  contract  will  have  no  effect  upon  the 
appeal;  such  surrender  doea  not  amount  to  ft 
sBtlafaclion  of  the  Judgment  of  restitution  eo 
as  to  leave  nothing  to  appeal  from.  Not  is  It 
an  admission  tbat  the  tenant  was  wrongfully 
in  possession  when  the  tnlt  was  brought. 
Eanaa  t.  BmUy  (Hicb.)  801 

2.  Where  one  person  leases  to  another  for  » 
fixed  term  a  farm  upon  the  agreement  tbat  it 
shall  be  worked  In  a  good  and  workmanlike 
manner,  and  inserU  In  tbe  leaM  a  provision 
that  In  case  the  leasee  Aoea  not  do  the  work 
properW  the  lessor  may  have  It  done  at  the  cost 
of  the  leasee,  and  strikes  out  from  the  blank  - 
upon  which  tbe  lease  Is  written  a  clause  per> 
mltting  a  r»«ntry  for  breach  ol  covenants,  the 
leasee  cannot  be  turned  out  of  possession  b» 
fore  the  explratioa  of  bii  term  because  of  fail- 
ure to  Eooperly  work  the  farm.  Sanav  t. 
Balitg  micb.)  801 

8.  A  toiant  In  poesesdon,  under  a  lease  which 
doea  not  provide  that  be  may  remove  bis  fli- 
turea  ana  improvements,  cannot,  after  he  baa 


iU  (Neb.)  700 

4.  A  creditor,  by  tbe  levy  of  an  execution 
npon  a  tenant's  fixtures,  acquire*  no  greater 
rights  therein,  or  to  remove  the  same,  than  tbe 
tenant  bad.  J^H)dIand«rv.  B«wt«  (Neb.)  7I» 
0.  That  alessee  has  cut  down  two  or  three 
scrub  trees  which  shaded  the  garden,  and  per- 
mitted a  family  with  which  he  boarded  to  oc- 
cupy lite  bouse  on  the  leased  premises  for  the 
putpoae  of  caring  for  them,  is  not  a  breach  (^ 
coveoanta  in  the  leue  against  committing  wastA 


Igic 
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LtBBi.  ASD  Si.Ain>iB;  Lioutn, 


Mid  mbUtUDg,  of  which  the  lettor  can  anD 
himielf  after  lh«  leaaee  baa  tendered  the  pur- 
cbaM  price  tor  the  preraiaesla  accordance  with 
ta  agteemeot  in  tbe  lease  giving  him  an  option 
to  purctuue  them.  Saaderi  T.  Bnur  (Uasa.) 
36S 

Norn  AKD  Bbisfb. 

Iiandlord  and  teDsat;  right  of  tenant  to  re- 
move flztures;  cannot  remove  after  the  expira- 
tion of  the  term;  effect  of  acceptance  of  new 
kase.  700 

Tenanc;  with  rent  pajable  in  produce,  duty 
of  tenant;  proceedings  to  eject  lensnL  801 

Summar;  proceedini;*  to  ouat  tenant,  notice 
In;  agreement  by  landlord  to  keep  premiue  in 
lepair.  708 

Appeal  lo  nimmarf  proceedings.  801 

Contract  ot  leaae  as  conditional  sale.         878 

UBGIi  AND  Sl^imillt. 

1.  A  red  envelope  sent  through  the  nialla  in- 
4orwd  for  return  to  en  organization  "for  col- 
lecting bad  debt*,"  tbeee  worda  being  In  very 
large  type  so  a«  to  atiract  special  atientioo, 
oonslitutes  a  libel,   ifiutov.  ni(«ur(Wu.)    8Q 

8.  Communicationa  Mnt  to  tbe  members  of 
Ni  organization  to  compel  delioauent  debtors 
to  pay  up,  showing  tbe  name  of  a  debtor  on 
the  delinquent  list,  are  libelous  and  not  privi- 
leged, where  tbe  object  la  not  to  protect  mem- 
bers front  trusIiD^  such  debtors,  out  mereljr  to 
kid  tbem  in  coercing  payment,  and  tbe  mem- 
bers of  the  BBSocialioD  are  not  interested  in  the 
oommnntcaLiona  in  any  other  way  than  to 
make  their  own  debtors  pay  up.    MveU*  v. 

Tuttur  (Wis.]  ee 

8.  A  member  of  an  organization  for  the  col- 
lection of  bad  debts  is  liable  for  libelous  com- 
muDlcaiions  by  tbe  association  which  are  unt 
for  blm  and  in  his  bebatf,  where  he  lela  the 
proceeding!  In  operation.  Muelte  v.  Tuteur 
(WIb.)  88 

4.  Tbe  following  words:  "TU  now  almost 
torgotleo  that  Ooveroor  Harvey  pardoned  his 
own  brother  outof  the  penitentiary.  The  con- 
vict Harvey  had  been  sent  to  Lanaiog  from 
BaliiM,"— published  in  anewspaper,  if  faise.are, 
under  the  facts  and  drcumstances  surroundiag 
this  cue,  libelous.    8lat»  v.  Brads  (Ken.)  606 

5.  ToconBlitutecriminAllibel,  It  isnotoeces- 
WKy  that  the  alleged  libelous  article  reflect 
upon  the  conduct  ot  any  particular  person,  but 
H  directed  against  a  family,  it  la  libelous. 
etaU  7.  Brady  (Ean.)  606 


ieislibelousptrw.    Stale  y.  Bnvi// 


•  be 

brought  against  a  married  man  is  libelous  per  w, 
(la  tendency  being  to  diBgraoe  bim  and  to  bring 
him  into  ridicule  and  contempt.  Jhrty  v. 
Morning  Journal  Atto.  (N.  T.]  631 

8.  A  privilege  aa  to  a  communlcadtm  by  a 
eommercial  agency  to  those  persons  who  are 
Interested  in  obtaining  the  particular  Informa- 
tion and  to  whom  it  U  fundsbed  upon  special 
«L.R.A. 


request  does  not  extend  to  false  commmifa*- 
tions  made  U>  patrons  who  hare  no  aocii  lola^ 
est  in  tbe  nibject  matter.  AOasty  t.  Mindt- 
tner  (Mich.)  lOt 


cliattel  mortgage  b  sent  out 
to  the  patrons  of  a  commercial  agency,  ad  rising 
cauliOD  in  dealing  wilb  a  party  and[m>ntpt  no- 
tion on  the  part  ot  credilon.  althou^  tb«  cor- 
respondent who  sent  the  infonnaiion  merely 
advised  caution  in  dealing,  and  the  agent  who 
made  the  report  to  be  sent  out  knew  that  tbe 
information  was  incorrect  in  one  particular  at 
least,  because  there  was  no  such  baok  as  that 
to  which  It  was  Mid  that  tbe  mortf^gc  waa 
given,  and,  uotwilhsianding  a  reqiieat  (o  the 
correspondent  to  investigaie  tbe  matter  and  re- 
port further,  the  publicaiioD  was  made  without 
waiting  for  the  reaull  thereof,  and  when  It 
would  seem  that  plenty  of  time  bad  elapsed  to 
ascertain  the  truth.  PoUatkji  t,  MineAener 
(Mich.)  I(j3 

10.  The  liability  of  the  general  manager  of 
a  commercial  agency  In  a  oertaia  district  for  a 
false  publication  in  respect  to  a  chattel  in<»t- 
gage  alleged  to  have  been  given  by  a  ci-i  laia 
parly  should  be  submitted  to  the  jutj  where 
the  publication  was  made  by  a  notiflcatioa 
sheet  Bent  to  tbe  patrons  of  tbe  agency  by  ibe 
chief  clerk  ot  such  manager,  on  information 
sent  lo  tbe  manager  addrea!«d  to  bim  In  his 
name,  without  Hnytbiag  to  indicate  that  It  was 
intended  for  tbe  commurrial  BRency,  and  the 
clerk,  wbo  was  authorized  lo  open  bis  leiiera 
and  prepare  such  nolidcalloa  sheets  wiibnut 
couBultiug  the  manager  unless  there  was  some- 
thing eicepllonal  iu  connection  with  the  mat- 
ter, sent  out  tbe  report  wit  bout  oonsaittnjt  him. 
PeOatJq/  r.  Mitie/terur  (Mich.)  10» 

NOTKB  AHD   BUBFO. 

Libel  and  slander;  libel  defined;  Ilcenne  of 
tbe  press,  rostriciion;  false  and  malicioiia  pub- 
lication: reputation  of  tradesmen  and  busineaa 
men;  words  lending  to  bring  one  intodiserace, 
ridicule  or  contempt;  imputing  criminal  act, 
corruption  and  dishonor,  or  want  of  chastity. 

By  mercantile  agnidee;  what  constitutes; 
presumpiton  ot  malice:  by  newspaper;  nlio 
liable  for.  103 

Statemenla  of  mercantile  agenclea;  how  far 
privileged.  as 


1.  A  city  ordinance  empowering  tbe  ci^ 
coanoil  "to  llceiise  and  tax  all  exchange,  loan, 
and  brokers' olHcfs,  agencies  of  Insurance  office* 
.  .  .  wlthia  tbe  clly,"  gives  the  power  to 
compel  each  agent  to  pay  the  tai  for  each  com- 
pany represented  by  him.  fiimroU  v.  Coving- 
ten  (Ky.)  6S« 

S.  Tbe  imposition  of  a  license  tax  upon  In- 
surance agents  and  solicitors  repreaentins  any 


iDBurance  company  not  located  witbin  the  dtr 
is  invalid  because  uaemial,  unjust  and  partial, 
StmraU  v.  Oocingt-a  (Ky.)  SM 


LmB— LUHTATION   0 


Impodtion  of  midi  f«ea  and  cbarga  u  wfll 
cover  tbe  expenw  of  iDBpecting  tbe  atticlea 
offered  torMle  uid  of  police  Bupervirion  of  tbe 
bndDeMi  JadttotutOU  t.  Ledteith  (F\i.)  89 
4.  Tbe  mnDtdpttlitf  of  JecksonrDle,  Florida, 
ba>  ao  power  to  select  tbe  mb^ls  of  ocrupa- 
tlooel  tue*  for  raialDg  rerenue,  but  is  limited 
to  Uie  occnpatloiie  nuwd  In  its  cbarter  or  tbe 
nrenaelnwBof  the  BUtto.  Jaettonviller.  Ltd- 
trilA  (Flo.)  S* 


>t  only  the  DecesMrv  expense  of  landng 
M.but  alio  ibatof  tbe  additional  labor 


Hom  AHD  Bbiep>. 
Lloenae;  u  a  tax;  ToUdlty  of;  munidpal  11- 


tbe  meaoiog  of  AU.  Code  1886,  g  8018,  giving 
a  lien  on  bufldluge  or  ImprovemeDtB  for  ma- 
terials, flxtures,  or  macbieerv.  Onttrai  lYutt 
Co.  -w.  BheJptld^B.  0.1.  *&  00.(0.  CIS. 
D.  Ala.)  07 

2.  Coal  CUB,  wblcb  are  a  necessaiy  part  of  a 
coal  mlDe,  are  "  matensla."  If  not  "  Bxlures" 
or  "macbliieiT,"  witbln  toe  meaning  of  Ala. 
Code  188e,  g  B018,  giving  a  Hen  for  materials, 
etc,  npon  a  buildiag  or  IroproTemeDti.  Gm- 
tnd  TniitVo.  V.  ShsffltlditB.  0.1.  AB.  Co. 
{0.  C.  H.  D.  Al».)  67 

8.  A  mechanics'  lien  li  not  enforceable 
against  a  bouse  and  lot  held  bj  a  town  for  tbe 
use  of  a  public  school,  unlen  the  statute  ex- 
preaslj  allows  It.  £bMjr  t.  Etut  Providene« 
(H.  L)  1S6 

4.  A  mechanics'  lien  on  premises  of 
tnanied  woman  for  the  erection  of  a  building 
under  •  penooal  contract  with  her  husband, 
whom  the  contractor  supposed  to  be  the  owner, 
cannot  tie  claimed  under  Conn.  Oen.  Stat, 
g  8018,  on  the  ground  that  tbe  building  was 
erected  with  her  "  consent,"  where  she  has 
consented  to  the  erection  of  the  building  on 
the  husband's  express  agreement  to  pa;  the 
oxpense  thereof.     HvnO^  t.  BM  (Conn.)  Ill 

B.  UnderPa.  ActJunelO,IS8e,aclnlmforB 
mechanics'  lien  on  an  oil  reflneiy  suffldently 
describes  the  property,  which  states  the  name 
of  the  refinery,  and  describes  the  lot  on  which 
It  Is  sltnated  bj  metes  and  bounds,  with  the 
number  of  acres,  and  refers  to  a  map  attached 
which  shows  tbe  exact  location  of  the  reOnery, 
lis  tanks,  baildlngs,  stills,  etc.,  with  the  nri- 
ous  pipe  connections  as  need  in  the  teSneiy. 
Lindm8teti  Oo.  t.  ImperialJi^.  Oo.  (Pa.)   868 

6.  To  support  a  mechanic^  Hen  under  Pa. 
Act  June  16,  I8S6,  atniinst  an  oil  refinery.  It  Is 
not  necenary  that  every  part  and  appliance  of 
the  refinery  should  appear  In  the  claim,  but 
there  should  be  such  reasonable  certainty  of  Ihe 
description  as  will  clearly  Identify  the  subject 
or  tbe  lien,  lAnden  SUtl  Oo.  t.  Imperial 
Bif.  Co.  (Pa.)  '■" 

•  URA. 


7.  An  amendment  of  a  cidm  for  a  mo> 
cbanlca'  lien,  allowing  leave  to  file  an  Index 
explanatory  of  the  map  attached  to  the  state- 
ment of  the  claim,  Is  properly  allowed.  lAn- 
dm  &td  Oo.  V.  tn^enai  R^.  Oo.  (Pa.)       869 

NOTBS  ABS  BBIEn. 

Liens;  priority  of.  481 

Liens;  payment  of  another'a  dabt  cnatei 
no  equitable  lien.  ITS 

LIFE  TENAJTTB. 

1.  Where  a  member  of  a  Joint-stock  %mi>- 
dation  organized  for  dealing  In  land,  whoea 
interest  therein  Is  purely  persoD^  estate  con- 
slsling  of  a  right  to  share  ui  tbe  profits  and  to 
an  account  of  assets,  devises  his  eatate  to  tnm- 
lees,  with  directions  to  pay  the  Inoome  to  one 
for  life,  and  after  his  death  to  pay  the  princi- 
pal to  another,  dividends  received  l^  tbe  trus- 
tees out  of  profits  made  by  the  asaocfaUon  after 
testator's  death  are  Inoome  and  go  to  the  life 
tenant,  and  not  to  the  remainderman.  Bo 
OlitBr'i  Silai«(P».)  4S1 

S.  Profits  made  by  a  jolnt-ttock  association 
formed  for  the  purpose  of  dealing  In  land,  by 
a  sale  of  land  at  a  greatly  Increased  price  be- 
cause of  the  discovery  therein  of  mineral  ore 
after  tbe  death  of  one  of  Its  members,  whoM 
Interest  consisted  simply  of  a  right  to  share  in 
profits  and  to  an  account  of  assets,  wilt  be  held 
to  have  accrued  after  such  member's  death, 
and  wiU  belong  to  tbe  income,  and  not  to  the 
principal,  of  bis  estate,  not  with  standing  the 
land  was  bou{^t  during  hia  lifetime.  Bt  Oli- 
wor-t  EitaUiPii.)  431 

UBOTATIOK  OF  ACTIOHS.    Bee  also 

GODTBAOTS,  86. 
1.  The  rleht  to  enforce  an  obligation  for  a 


the  provision.  Coleman  v.  WMtnq/  (Vt.)  BH 
2.  A  law  taking  a  certain  class  of  esses  out 
of  the  operation  of  tbe  8tBtut«  of  Limltstiona, 
which  had  previously  been  within  Its  provl- 
dons.  can  have  no  effect  on  rights  scqnlred 
under  the  statute  previously  to  the  pa  ~  * 

such  Hw,     Attomeg-Oenerat,  Mann,  i 
Copper  Oo.  (Mass.)  oiu 

8.  The  statute  which  provides  that  action  for 
relief  against  frauds  shall  be  brought  within 
six  years  does  not  apply  to  an  nction  brought 
to  procure  Ibe  cancellation  of  a  -heriff's  deed 
of  land  sold  under  a  Judgment  W.iicb  bad  been 
purchased  and  held  by  one  who.  acting  under 
a  trust,  had  collected  funds  for  Its  satisfaction, 
to  such  purchaser,  and  to  remove  the  Incum- 
brence  of  the  Judgment  from  the  property. 
Wiltont.  BrookihirtilaA.)  799 

4.  Tbe  six  years'  Statute  of  Limitations  Is 
not  available  on  behalf  of  a  trustee  who,  with 
funds  In  bis  hands  for  tbe  payment  of  a  Judg- 
ment against  real  estate  of  Ihe  beneficiary,  pur- 
chases such  Judgment  and  has  It  nssl^npa  to 
himself,  to  defeat  a  suit  by  tbe  beneficiary  fot 
its  cancellation.      WilMtn   r.  Bnokthirt  (IndJ 


applicable  to  sucb  Actions,  and  la  nol  brougbt 
nitblD  tbe  statute  applicable  to  equitable  ac- 
tion! bj  tbe  fact  tbat  an  equitable  action  majr 
be  mainrained  for  contribution  Inaproper  case. 
Buthnea  V.  BvAruU  (Wia.)  411 

6.  The  debtor  actloD  of  a  aarety  who  makes 

rinrilnt  paytneotson  the  debt  lecured,  upon  the 
lability  Bftaiiut  bta  coeoretj  for  contribution, 
commences  to  run  as  to  each  payment  from  the 
time  be  payo  tbe  creditor  more  than  big  propor- 
Hon  of  the  debt  ButiuuU  t,  BvAriM  (Wis.) 
411 

7.  Tbe  Statute  of  Llmitationadoei  not  begin 
to  run  against  tbe  clnlm  of  a  ahlpper  to  recover 
twck  excessire  payments  of  frelgbt  cbareea  ao 
long  as  be  bat  no  knowledge  of  big  nKhls, 
owing  to  tbe  frauduleot  concealment  ot  the 

"        ■   n  by  the  carrier.     Cook  v.  Chi- 


.use  of  action  by  the  carrier. 
go,  R.LAP.R.  Co.  (Iowa) 


7U 

6.  The  commencement  of  an  action  by  a  aub- 
■tUuled  wr»ice.  In  accordance  with  tbe  reqnire- 
menia  of  N.  T.  Code  Civ,  Proc  g^  4a'5-487,  of 
tbe  summons  which  has  been  delivered  to  the 
dieriff  for  service  Iiefore  the  cause  of  action 
has  t>ecome  barred  by  the  Statute  of  Limita- 
tions, will  prevent  a  plea  of  the  statute  from 
defeatini;  the  action,  if  such  service  Is  made 
wiiiiin  tbe  time  prescribed  by  N.  Y.  Code  Civ. 
Proc  g  89B,  providing  tbat  tbe  attempt  to  com- 
mence an  action  by  delivering  the  summons  to 
ft  sherifF  for  service  ahali  be  equivalent  to  its 
com  men  cement  ao  f ar  as  the  Biatule  of  Limi- 
tations is  concerned,  provided  the  action  is  ac- 
tually commenced  wiihin  a  certain  time  there- 
after, altliougb  that  section  meniions  as  a 
means  of  commencing;  the  action  only  personal 
service  BT>d  service  by  pablicatioo.  Otatt  v. 
Xoabanf(N.  T.)  647 

NOTBB  AXO  BBIKTS. 


LOGS     AND     LOGGING.      See   Svi- 

DKKCE,  4. 

MAItk    Bae  InnicTMRHT,  bto.,  8. 
Notes  add  Briefs. 
Mall  carrier;  right  to  recover  damages  for 
Injuries  received  by  reason  of  defects  In  prop- 
erty where  he  goes  lo  deliver  maiU  640 

HAINTENANCE.    See  AsaiainiEirr,  8. 

MARKETS.     See    also  HinnoiFAi.   CoB- 
PoaATions,  0,  7-Q. 

1.  A  market  authorised  to  be  established  and 
regulated  by  tbe  Jacksonville  Municipality 
Act  (Fla.  But.  1887,  chap.  8TT5)  is  a  place  to 
which  the  public  may  resort  for  selling  and 
buving  certain  articles  exposed  for  sale  In 
■tails,  for  tbe  use  of  which  toll  may  be  charged, 
■nd  for  whose  government  reasonable  regula- 
tions mav  be  prescribed.  JaektontilU  v,  Led- 
«ilh  (Fla.)  69 

S.  Regulations  restricting  to  public  markets 
tbe  sale  of  articles  falling  within  tbe  police 


JadetontiOe  ^ 


JaoktonmUe  v.  LMmth  (iOa.)  Gl 

8.  A  license  to  a  penoo  to  aell  meats  ot 
other  thing  named  in  a  city  Is  not  tbe  grant  lA 
a  right  to  maintain  a  martcet,  within  the  meao- 
iQKOf  a  statute  authorliing  tbe  establisbment 
and  regulation  of  markets.  Jat/oommHit  v. 
LedwilA  (WiA.)  «9 

4.  A  market  Is  not  a  "privily, "  witfain  tbe 
meaning  of  the  Act  establishing  tbe  mnnid- 
THility  (^  Jacksonville,  Florida,  and  giving  the 
city  powerlo  levv  and  collect  (axes  forrerenw 

Eurpoaes  upon  all  property  or  privileges  taxa- 
le  for  state  purpof—    ■"""  ' 
technical  privilege  w 
dty  for   revenue  purposes. 
Ledtnm  <Fla.)  n 

D.  Authority  given  toBmnntdpalcorporatioB 
to  establish  anoregulale  markets  implies  powa 
to  purchase  or  provide  a  site,  erect  necesEary 
buildings  and  stalh^  and  to  adopt  reasonahle 
regulations  for  the  government  of  tbe  noarket 
and  business  transacted  thereat.  JadctoniiO* 
V.  Ledwith  (Fla.)  N 

6.  Under  the  grant  to  a  dty  of  antltorlty  le 
regulate  the  sale  of  meals,  etc.,  t^  ordinanoe, 
sates  mav  be  confined  to  particular  places,  pro- 
viding this  is  done  by  impartial  and  general 
regulation  affording  the  same  rights  to  all 
alike  upon  the  same  conditiona.  Jaakt^ntilU 
V.  Ledmth  (Fla.)  flS 

7.  The  power  of  a  mnnldpallty  to  establish 
markets  implies  authoritv  to  change  their  loca- 
tion when  essential  to  toe  oonveoience  of  tbe 
commtmily.     JatktonviOt  t.  Ltdaitli  (Fla.) 

8S 

8.  An  appropriation  for  another  purpose,  by 
a  muuicipkl  corpoi^tlon.  of  a  building  coo- 
Btractod  or  rented  principally  to  provide  a 
market- house,  does  not  tender  tbe  erection  or 
renting  of  the  building  lllegaL  JaektonHlU 
V.  LedmiUt  4FLl)  00 

KOTBS  AND  BBIBFA. 

Markets;  regulation  of,  and  market-honses.  69 


MARSHALING  ASSET& 

1.  On  forecloeureof  a  vendor's  lien  covertng 
an  entire  tract  of  land,  one  having  a  aulne- 
quent  Hen  on  a  portion  of  the  tract  to  indem- 
nify him  against  liability  as  a  surety,  whose 
lien  has  not  become  liquidated  and  absolute  by 
default  of  bis  prindpaJ,  Is  not  entitled  lo  have 
the  value  of  such  portion  ascertained  by  the 
decree,  to  the  end  that  it  be  decreed  to  pay 
only  Its  proportion  ot  the  lien  ss  between  him 
and  other  sublieuora.  OritUsy  t.  Btvolo- 
Waterfieli  Co.  (Ky.)  6SS 

2.  A  sablienor  of  a  portion  of  an  entire  tract 
o(  land  foredosed  under  a  prior  lien  covering 
the  entire  tract,  whose  lien,  which  Is  to  secure 
a  contingent  liability,  becomes  liquidated  and 
ausolute  aubaequent  to  the  decree  and  pendiDg 
the  question  of  contribution  among  sublienoia, 
may  plead  that  fact  and  have  tbe  value  of  the 
portion  covered  by  his  lien  determined  by  a 
farther  decree,  to  the  end  that  It  shall  be  da- 


D,gH,zedr,yGOOgIe 


HAITBB  AMD  SXBTUrr— MOBTaASB, 


017 


KABTEB  AHD  SEBVAITI. 

1.  It  is  tba  duly  of  tbe  employer  to  fnrnlah 
bifl  employe  a  reasonably  sale  place  Id  wblch 
to  WOTS,  and  wltb  reasoDably  tafe  appliance! 
and  apparatus;  but  Ibe  ecnployfi  takea  tbe  rink 
of  a  more  bazsrdous  meiLod,  it  be  kooivs  tbe 
danger  aed  enter*  on  the  employ menL  Haert 
V.  Ohio  Coai  Go.  (Wis.)  881 

a.  Wbere  an  employ^  knowatbalmacblDery 
or  appliances  are  defective  or  dan(Krnu>,  and 
coDtinuee  bU  employmeDl  nltbout  objection  or 
complaint,  he  aMumes  tbe  risk  of  tbe  dan^r, 
and  waives  any  claim  for  damage  aealnst  bii 
employer  in  case  it  shall  result  In  Injary  to 
him.    Buitet  T.  Ohio  Coal  Oo.  (Wis.)  861 

8.  An  employe,  wbo  works  near  a  long,  steep, 
and  irregular  stairway,  wltbout  railing,  which 
be  is  called  upon  to  go  up  aod  down,  aud 
wbieb  wa*  Imended  for  employee,  is  charge- 
able with  knowledge  of  the  oLivicua  defects  in 
Ibe  stairway,  and  cannot  recover  of  bis  em- 
ployer for  damage  to  himself  by  reason  of  sucb 
defects.     Bwat  v.  mio  Coai  Ce.  (Wis.)        881 

4.  A  railroad  company  is  liable  for  Injuries 
received  by  one  of  its  brakemen  in  consequence 
of  the  negligence  of  Its  car  iDspector  iii  per- 
mitting a  forel^  car  to  come  upon  Its  road  in 
%  defective  and  unsafe  condition.  Interna- 
UoruU  AO.N.R.  Co.  v.  Kteium  (Tex.)       703 

B.  A  railroad  company  is  not  liable  for  in- 
juries resulting  to  one  of  its  locomotive  fire- 
men by  reason  of  tbe  negligence  of  tbe  en- 
gineer upon  the  same  engine,  unless  the 
company  exposed  the  flremaQ  to  unusual  and 
unnecesfiary  rif'kj,  or  retained  the  engineer  in 
hs  service  knowing  that  be  was  unSt  or  in- 
capable, since  the  engineer  and  flreman  are 
fellow  servants  within  tbe  rule  exemptiog  the 
employer  from  liability  for  injuries  resulling 
from  the  negligence  of  fellow  servants.  E(^ 
T.  AOantie  A  S.  0.  R.  Co.  (S^.)  838 

6.  A  railroad  company  cannnl  be  held  liable 
for  Injuries  to  adjoining  property-owoers  from 
negligent  performance  oy  a  third  person  of  bis 
coniracl  to  bum  tbe  brush  gronine  upon  Its 
right  of  way,  when  such  burning.  If  carefully 
done,  would  have  caused  no  Injury.  St,  io«- 
ii.  I.  M.  S  B.  B.  Go. 'V.  Tonly  (Ark.)  6M 

ITOTEB  Aint  Bbiefb, 

Master  and  servant;  degree  of  care  reqnired 
of  master  la  lumlshing  tools  to  servant.      801 

Liability  of  master  for  Injuries  to  tervant; 
fellow  servants.  888 

Liability  for  negligence  of  iDdependant  con- 
tractor. 604 


1.  Causa  proilma,  non  remota,  ipectatur. 

LouiteiOt,  S.  A.  A  C.  B.  Oo.  y.  Jfitttiht  (Ind.) 

760 

S.  Ex  dolo  malo  uoa  oritur  actio.  BuUiTan 
j.EergaTHR.  I.)  110 

8,  Legal  maxims  are  not  to  be  followed  with 
rigid  stiTdneM,  but  his  tbe  duty  of  the  court  to 
«LB.A. 


'  tacerlain  and  give  effect  to  tbe  spirit  of  tbe  prin- 
ciple wblch  they  dimly  indicate  but  do  not  fully 
esprcM.  LoviniOt,  if.  A.  A  0.  B.  Go.  \. 
IfU*che  and.)  750 

4.  Potior  est  conditio  defendentls.    SulHttn 
r.  Uergan  (B.  L)  110 

MECHAinCS'  LIEN.    See  Likhb. 
Kom  ±sB  Buxn. 

HechaDics*  lieu;  public  buildings  not  luV 

Ject  to  lien  law.  IW 

Cannot  attach  to  bomcstead  property.      806 

MEBOAVnUEl  AGENCIES. 

Nona  am'BaiKtn. 


HOHOPOLY. 

KoTtt  AKD 

Monopoly;  validity  oL  88 

HOBTGAGE.  See  also  FixTUKve,  1,  8; 
JuDOUBirr,  8i  Tkndbb  ahd  Patvest  or- 
TO  ComtT,  8-5. 


ail,  but  without  a  seal,  though  not  efFectual  as 
a  deed  of  Crust  at  Ian,  is  an  equitable  mortgage 
enforceable  In  equity,  end  may  be  recorded 
under  W.  Va.  Code,  chap.  74,  \  4,  and  when 
recorded  Is  a  valid  lien  sgainst  subeequent  pur- 
chaaersaod  creditors  AlkintM  f.  MUUr  (W. 
Va.)  644 

E.  There  is  no  breach  of  a*  mortgage  given 
for  a  life  support,  unlU  an  application  for  sucb 
support  and  a  failure  to  ftuulsh  IL  CoUma» 
T.  WMtneg  (Vt.)  517 

8.  While  tbe  remainderman  of  mortgaged 
land  acquiesces  In  a  sale  thereof  under  the 
mortgage,  at  wblch  Uie  title  was  orqulred  by 
the  liiH  tenant  for  much  less  than  tbe  real  value 
of  tbe  property,  a  contract  between  tbe  life 
tenant  and  a  third  person,  by  wblch  the  farmer 
wa*  enabled  to  secure  the  property  so  cheaply 
because  of  the  letter's  agreement  not  to  bid  at 
tbe  sale,  in  consideratioD  of  tbe  execution  to 
bim  of  a  mortgage  on  tbe  property  after  it 
sboald  be  secured,  cannot  be  assailed  bv  th« 
remalodernian  in  a  suit  to  foreclose  the  latter 


Btfign  (N.  Y.) 

4.  No  relief  can  be  had  against  the  offloer 
who  made  a  foreclosure  sale,  upon  tbe  ground 
of  bis  neglect  of  duty  In  reference  thereto,  Ina 
suit  brought  to  redeem  the  property  Iherefnim. 
Horn  V.  Indianapoli*  Nat.  Bank  (Ind.)       07t 

5.  Improvements  cannot  be  made  by  a  mort- 
gagee In  possession  at  the  expense  of  redcmp- 
ilonera.  Born  v.  Indiatiapoti*  £fat.  Bank 
(Ind.)  878 

6.  Tender  of  the  amount  due  a  senior  lien- 
holder  In  poswaslon  of  his  debtor's  properH 


8ic 


•  IS 


MonOH;  HdmoiFAi.  CoBPoaiTiOMh 


under  a  Jndldal  sale  ta  excused  In  favor  of  a 
junior  lienholder  aeeki&g  to  redeem  the  prop- 
erty, wbere  tbe  former  has  money  iu  hU  handa 
evening  the  amount  of  his  claim,  wbicb  be  is 
equilablj  bound  to  apply  Id  discharge  thereof. 
Horn  y.  India-aapolU  Nat.  Bank  <Ind.)  eTS 
T.  A  junior  morttcBgee,  who  is  made  defend- 
fint  to  a  suit  to  foreclose  the  senior  mortgage, 
aud  whose  lien  la  provided  for  iu  tbe  decree, 
which  direcla  a  aale  of  the  properly  and  s  dis- 
trilniiioD  of  the  proceeils  among  all  tbe  lien- 
holders  la  tbe  order  of  priority,  cannot  redeem 
fiom  tbe  sale  under  Blatutea  wbicb  do  not  per- 
mit a  judgment  creditor  to  redeem  from  bis 
own  sale.  Ham  v.  liuUaaapoUt  Nat.  Bank 
(Ind.)  676 

8.  Where  a  flrm  consisting  of  two  partDers, 
being  the  owners  of  horses,  executed  a  chattel 
mortgage  od  them  to  plalDlift,  wbicb  waa  duly 
tiled,  and  stterwards  one  of  tbe  partners  sold 
his  interest  in  the  horses  to  the  oiher,  and  re- 
ceived from  bim  a  chattel  mortgage  on  tbem 
to  secure  tbe  purchase  money,  and  died  before 
tbe  time  for  renewing  tbe  Srst  mortgage,  and, 
after  tbe  time  for  renewtng  it,  his  administra- 
tor took  tbe  horses  under  tbe  latter  mortgage, 
tbe  plaintiff,  althouRh  he  neglected  to  renew 
bis  mortgage  by  filing  tbe  affidavit  lo  renew 
tbe  same,  required  by  Wis.  Rev.  Biat.  g  2315, 
may  recover  tbe  horaes  of  defendant  after  a 
demand  and  refusal,  allbougb  creditors  had 
filed  claims  wltb  bim  against  tbe  eotale  of  hia 
intestate;  auch  recovery  being  subject  to  tbe 
right  of  tbe  surviving  pnrtner,  or  of  the  de- 
fendant, as  administrator,  to  redeem  Ibem  frum 
plaintiff's  mortgage,  by  paying  tbe  debt  It  wag 
given  to  secure.     t/?im<w  v.  i>unRin(Wis.)688 

9.  Under  Wla.  Rev.  Stat  g  S81S,  which 
provides  for  renewing  chattel  mortgages,  tbe 
only  effect,  as  to  creditors,  of  afailurelo  renew 
a  chattel  mortgage,  is  to  render  it  Invalid  aa 
against  auch  credltora  of  the  mortgagor  aa  ob- 
tain liens  upon  tbe  property  after  the  time  ex- 
pirea  to  renew  tbe  mortgage.  UUman  v, 
J)v.ntan  (Wis.)  688 

Norm  Am  BniBrft. 
See  also  Chattel  HoBTaAOE. 

Mortgage;     mav    Include     future -acquired 

Sropertyi  railroaa  mortgages;  what  property 
icluded  io  mortgage;  covering  after-acquired 
property;  authority  to  mortgage;  what  proper. 
ty  Included;  earnings  and  profits:  priority  over 
other  llens;  receiver's  certiflcatea  of  indebted- 
ness, when  cannot  have  prioriiy  over  ezlBting 
mortgage.  IM 

Equitable;  nature  ol  644 

Of  bomeatead;  foreclosure,  808 

Redemption  after  foreclosure;  aTTowance  for 
Improvements;  lender  essential  to  redeem; 
time  allowed  for;  by  Junior  Incumbrancer;  no- 
tice; effect  of  want  of;  right  of  senior  mo^^ 
gt^ee  to  dlabuieementa;  accounting.  076 

Setting  aside  aale.  781- 

HOTION. 

An  order  for  publication  of  no^ce  to  a  non- 
resident may  be  entered  nune  pro  tune  if  no 
ffnal  judgment  has  l)een  entered  in  tbe  cause 
and  aucb  entry  1*  necessary  to  conform  Ihe 
record  to  tbe  facL  Horn  v.  IndiaiutpiAU  Nat. 
Bank  (Ind.)  676 

•  L.aA. 


HUHIOIPAL  OOBFOBATIOSS.    8« 

also   Bonw,    6;    Bbumbs,    I;  Ijickkbe; 
Habketo,  1,  S,   5-8;   Pabi-iamkbtaxt 

1.  Where  a  dty  charter  preacribea  tbe  man- 
ner of  passing,  and  tbe  number  of  dty  cotrndl 
necessary  to  pass,  ordinances,  an  (wdinance 
pasaed  under  tbe  charter  authorlCyiaaDr  other 
manner  la  void.     JaekaontiUaT.  LtdiottA  (FI^ 

S.  That  the  penal  provision  for  the  eiifaro»- 

ment  of  an  ordinance  imposing  an  oocapUioa 

las  Is  void  does  not  invalidate  tbe  mnaioder 

of  the  ordinance.  Magtnmi  v.  Prtmont  <Keb.) 

788 


or  unconstitutional  because  tbe  general  stat- 
utes of  tbe  Stale  provide  for  the  poniahmem 
of  like  offenses.  I^opU  v.  DelroU  White  Lead 
Fiwiidlicb.)  res 

4.  A  city  ordinance  providing  that  eight 
hours'  labor  constitutes  a  legal  day's  work, 
where  performed  under  a  contract  of  the  city, 
and  tbat  nnyone  who  under  aucb  contract  de- 
mands, receives,  or  contracts  for  more  than 
eight  hours'  labor  in  one  day  from  any  person, 
or  who  employs  Chinese  labor,  shall  be  guilty 
of  misdemeanor  and  punished  by  fine, — is  an 
attempt  to  prevent  certain  parties  from  em- 
ploying others  in  a  lawful  business,  and  is 
tbcreforeunconstitutlonaland void.  BtKubath 
(Cal.)  483 

5.  A  grant  to  a  munidpal  corporation  of 
power  to  regulate  by  ordinance  Ihe  vending  of 
certain  arLicles  of  diet  gives  aulhorilv  to  pie- 
scritie  by  ordinance  reasonable  times  and  places 
of  tbeir  sale,  and  to  prohibit  tbeir  sale  else- 
where.    JaektmviUt  v.  LadaitA  (Fl«.>  69 

6.  An  ordinance  amending  a  section  of  a 
former  ordinance,  providing  that  auch  section 
"shall  read  as  followa," BtaUng  tbe  provisions, 
becomes  the  entire  section;  and  anylbine 
omitted  therejiDm  wbicb  was  In  the  original 
section  la  repealed.  Jaektontiillt  y.  LedviUi 
(Fla.)  69 

7.  Where  tbe  language  of  a  statute  author- 
izing an  exercise  of  tbe  police  power  is  so  broad 
as  to  include  tbings  which  are  not,  as  well  a* 
those  wbicb  are,  aubjects  of  tbe  power,  the  ex- 
ercise of  such  power  will  be  confined  to  thinp 
which  are  legally  the  aubjecta  of  tbe  power. 
JadCtonviUt  v.  Xedtn'tA  (Fla.)  6S 

8.  The  police  power  of  States  to  establish 
and  regulate  markets,  conferred  by  a  Stile 
upon  munidpal  corporations,  renders  it  com- 
petent for  such  corporations,  if  tbe  auiborit,T 
delegated  is  sufficient,  lo  prohibit  the  aale  ot 
aucb  articles  as  are  within  the  exercise  of  tb« 
police  power  and  tisually  sold  at  markets,  e1s^ 
where  than  at  a  duly  eatabliabed  market 
JaektonvilU  v.  Ledaith  (Fla.)  69 

9.  Under  a  grant  to  a  mnnidpal  corporatkn 
of  power  to  regnlate  by  ordinance  the  vendiog 
of  certain  articles  of  food,  sales  tnay  be  re- 
stricted to  markets  duly  established  by  ordi- 
nance.    JaeluonvilU  v.  LtdiHlA  (Fla.)  69 

10.  The  grant  to  a  dty  of  authoriiy  to  nga- 
late  the  vending  of  meata,  etc.,  does  not  give 
power  to  tax,  for  purposes  ot  revenue,  tlie  oo- 


Hahk;  Nbouoixcb. 


«upatlon  of  TeodlDg  aoj  of  the  oamed  articlM. 
JaekmntiOtT.  Ltdmtt,  (FJa.)  09 

tl.  The  power  to  borrow  money  la  oot  Id- 
eldent  to  municipal  corponttioni,  and  to  exist 
it  must  be  fTTHDlecl  by  exprew  leKtslatlon,  or  it 
must  be  Miipfvoried  1^  a  legidBiire  lnTeatmeDt 
of  power,  coupled  with  the  Impoiittoo  of  du- 
ties which  are  incapable  of  eiercise  and  per- 
fnrmance  without  the  borrowing  of  money. 
Allen  V.  />i  (■'agetU  (Ala.)  497 

12.  MiiiiiciiiBl  corporation!  may  createdehti 
Jn  the  iici:iiiii;>lhtiraent  ot  any  object  clearly 
within  iheir  power  and  reasonably  essential  to 
the  allalDmeut  of  their  charter  puHMwea,  and 
such  deblH  may  be  evidenced  by  the  drawing  of 
warrants  therefore  upon  d Is burHiuK  office ra  in 
I'aroT  of  the  creditors.  AUtn  y.  La  Fayette 
<Ala.)  49T 

IS.  A  municipality  which  baa  received  the 
-beoeQt  of  mooev  borrowed  by  municipal  offi- 
-cera  aod  applied  to  an  authorized  purpose  Is 
liable  to  the  lender  on  an  Implied  ooolract  to 
3«paT  the  money.  Alien  v.  La  FayeOt  (Ala.) 
Wl 

14,  Municipal  anthorltle*  empowered  by 
-charter  to  purchase  and  bold,  for  the  beneSt  of 
the  town,  property  to  ■  certain  value,  and  to 
malDlaio  public  acbools,  and  to  this  eud,  ta 
well  as  to  defray  ordinary  expenses  of  munici- 
pal itnvemmeDt,  to  levy  an  annual  tax,  are  au- 
■tboriEed  lo  purchase  a  scboolbouae  ou  credit 
«i>d  to  give  warraDts  therefor.  AUen  f.  La 
FaftiUtMK)  467 

15.  Where  genera!  laws  place  the  duty  of 
-constnictlog  araitiB  aoil  aewera  on  municipal 
-offlcera,  such  officers  In  the  performance  of 
«uch  duly  act  as  public  officers,  and  not  sa 
agents  of  tbe  muolclpalily;  and  the  munlci- 
palitv  cauDOt  be  held  liable  for  Injarles  result- 
iDg  from  thdr  negllgeuce.  Bulger  v,  BiUn 
<Me.)  20S 

KoTsa  Ain>  BitiKrs. 

Munldpsl  corporatloDi;  power  lo  borrow 
-money.  497 

When  not  liable  for  acts  or  omissloaa  of  of- 
■Hcen  or  agents;  instances;  Injutlea  resulting 
from  accident;  rouDldpallty  liable  only  for  Its 
own  oegllgence.  305 

Cooslructlonof  ordioancet  imporiog  llceDse 


ITAKB. 

Tbe  rec        -    -  ^-  --  , 

William  M.  is  not  coDSlmct 

against  U.  W.  M.,  so  as  to  render  it 
apon  his  real  eaiate  after  it  has  come  Into  tbe 
possession  of  a  remote  grantee,  who  purchased 
fmna  Sde,  for  value,  and  wilhout  notice,  fur- 
ther Ihan  that  fiirnlsbed  by  tbe  record,  that  U. 
W.  H.  and  William  U.  were  one  and  the  same 
person.    Johmoa  v.  Heu  (lod.)  471 


1.  NegllKRnt  failure  on  the  part  of  one  navi- 
gation public  naviEable  water  to  see  and  avoid 
a  fishing  net  set  tnereln,  wbeu  he  could  have 
dnoe  io  without  detriment  to  ibe  prosecution 
•of  bla  voyage,  will  render  bim  liable  for  the  In- 
4  L.ILA. 


Jnrie*  be  occasions  to  the  net.  Mallclouinctv 
or  wantonneaa  in  running  upon  the  net  Is  not 
necessary  lo  a  right  of  recovery..  Wr^ht  v. 
Miilvatrng  (Wis.)  MT 

2.  It  Is  not  negligence  a*  matter  of  law  for 
the  owner  of  a  Qshing  net  set  in  a  public  navi- 
gable water,  from  which  he  is  engaged  in 
taking  flsh,  to  fail  to  warn  an  approaching 
veBBelof  tbe  existence  and  situation  of  the  net, 
so  as  to  prevent  a  recovery  from  the  owner  of 
the  vessel  for  injuries  done  by  Its  running 
through  the  net.  Whether  ornot  such  failure 
Igl'gence  isaquei"'      -     -■     ■  ■-..•. 

Mtaneg  (Wis.) 

8.  To  enHtle  one  to  recover  damages  for  in- 
juries received  In  falllne  Into  an  elevator  well 
on  another's  premises,  m  an  action  In  which 
he  relies  solely  on  the  common-law  counts,  hs 
must  offer  evidence  which  will  Justify  the  jury 
in  flndioff  that  he  entered  such  premlsei  t^ 
some  invitation  or  anthority  from  the  latter, 
that  he  was  injured  In  so  doing  by  some  want 
of  due  care,  for  which  the  latter  la  reapoosible^ 
lo  ibe  construction  or  mananment  of  the  por- 
tion of  the  premises  which  be  waa  autboiued 
to  use,  and  that  he  himself  waa  In  the  eiorclsa 
of  due  care.     Gordon  v.  Oummingt  (Mass.)  640 

4.  The  matnlenance,  by  tenants  of  the  upper 
stories  of  a  building,  of  tmies  for  the  reception 
of  their  mall  In  a  lower  hallway  Ihereof,whicb 
is  entirely  under  tbe  coolrol  of  the  owner*  of 
tbe  building,  will  authorize  the  jury  to  And 
that  a  letter  carrier  who  enlen  tbe  hallway  tor 
tbe  purpose  of  placing  mail  lo  the  boxes  does 
so  by  the  Implied  invitation  of  snob  ownen; 
and  It  U  Immaterial  that  the  bulhling  la  need 
for  workshops  and  that  there  are  no  offices  In 
it.     Oordoit  T.  Oummingt  (Uaas.)  HO 

5.  Leaving  open,  unguarded,  and  nnlighted 
after  dark  tbe  entrance  from  a  street  to  an  el^ 
vator  well,  whlcb  is  of  the  same  general  ap> 
pearance  as  tbe  entrance  to  a  hallway  leadiof 
mto  the  building,  from  which  It  is  separated  bj 
a  post  only  a  fool  wide,  will  justify  a  Jury  in 
finding  ihe  owners  of  the  buifiling,  who  havs 
contrd  of  the  elevator,  guilty  of  negligence.  In 
an  action  against  them  (or  damages  by  one 
who  falls  lulo  the  well  while  rightfully  seeking 
to  enter  tbe  building,  although  his  business  la 
wjtb  a  tenant  occupying  another  part  of  tbn 
building.     Oordon  v.  Ovmminut  (Mass.)     640 

6.  HillowneTH  who  have  permitted  Ibclr 
unenclosed  and  publicly  situated  mlllyard  to 
be  used  for  a  playground  by  children,  who 
have  been  accustomed  to  play  upon  the  pile  ot 
furnace  ashes  which  have  for  months  been  cold 
and  devoid  of  danger,  cannot  make  an  excava- 
tion therein  and  flll  It  with  hot  ashes,  leaving 
no  traces  of  the  change,  wilhout  either  giving 
proper  notice  thereof,  or  answering  In  damages 
if  children  of  tender  years,  in  attempting  lu  go 
upon  the  ash-pile  as  usual,  get  into  the  hot 
ashes  aod  are  Injured.  Prnto  v.  McCormitk 
(Ind.)  818 

7.  A  person  famllar  with  the  premises  is  oot 
guilty  of  negligence  as  matter  of  law  In  falling 
into  an  elevator  well  by  theddeoftheen'rancft 
to  a  building.  Into  which  he  waa  attemptingto 
go,  If  the  place  was  dark  and  the  enlraoce  to 
the  elevator  well,  whtcb  was  usually  guarded 
by  a  gale  or  cbain.was  at  the  Ume  unprotected. 


.  C.oo'^lc 
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mod  ha,  Kfter  itepptiiK  upcm  tbe  bHI.  felt  for 
abstnioUons,  and,  flnding  none,  coucluded  be 
WM  In  Uie  riffbt  place  uid  took  tbe  next  step, 
irbich  predpitated  bim  to  the  bottom  of  the 
weU.    &0nlm  f.  Ountming*  (UaH.)  HO 

8.  Tbe  ne^igence  of  the  driver  of  a  itage 
coacb  will  not  be  impaled  to  bU  poMenger, 
who  bat  no  control  OTer  him  or  the  manage- 
ment of  the  cMBCh,  ao  M  to  defeat  an  action  on 
behHlf  of  the  paMeoger  against  a  third  p«nioD 
to  rewver  duuans  for  an  Injuir  reaulting 
from  tbe  }olat  negUgence  of  tbe  dtiver  and  the 
tbiid  peraon.  Bedc*  T.  JfMtmn  P.  B.  Oe.  (Mo.) 
1B7 

ft.  The  negllgenoe  of  the  cuitodlan  of  a 
child  too  young  to  be  capable  of  caring  for  It- 
aeir,  in  permitting  It  lo  go  Improperlj  attended 
upon  a  public  alreet,  will  be  Imputed  to  the 
child  Id  a  aalt  b;  It  to  recover  damages  for  in- 
jurlee  Inflicled  upon  It  while  there,  through  tbe 
negligence  of  a  third  person.  Oatqi  t.  Smith 
(mat.)  850 

10.  Permitttng  a  child  three  jean  old  to  go 
npon  a  public  itreet  crowded  with  vehicles  to 
await  tbe  coming  home  of  Ita  father,  which  la 
not  expected  for  at  leaat  flft;  mloutea,  accom- 
panied odIj  br  it!  brother  between  teren  and 
eiebt  ;eats  old  nod  Ita  sister  about  five  yean 
old,  la  Bucb  negligence  as  will  preclude  a  re- 
cover; of  damapes  by  the  child  In  eaae  It  U  run 
over  and  icjurcd  by  a  third  person,  the  drcum- 
■tances  being  such  that  an  adult  In  Its  place 
would  have  escaped  unhurt  Oaaeg  j.  Smith 
(fiam.)  £5» 

KOTBB  AHS  BRIBIV. 

Negltgenee;  basis  of  lisbill^  for;  properly- 
cwner  owes  no  duty  to  tresjwaser  or  to  licensee; 
effect  of  conlribuloiy  negligence;  accidents  at 
elevator  shafts.  .  640 


Liabiliijr of  ptopertyowtier  to  mall  carrier 
Injured  by  defect  in  property.  S40 

Person  approaching  railroad  track;  failure 
to  look  and  listen.  6S1 

Negligence  of  driver  not  Imputed  to  paeaen- 
ger;  duly  of  railroad  company  as  to  travelers 
on  highway;  warning  on  approach  to  croesiug; 
statutes  of  various  States  construed;  high  rate 
of  speed;  degree  of  care  required  of  traveler; 
reckless  assumption  of  risk;  contributory  fault 
defeats  recovery;  rule  Ik  Missouri.  1G7 

Imputed  to  child.  SS9 

KGGROES.   Bee  Civn.  RroHn 
VEWSPAPEBS. 

I  Notes  abs  Bsixn. 

Newspapers;  who  liable  for  publication  of 
Ubel  by.  103 

Sunday  editions;  validity  of.  831 

XTEW  TRIAIh 

1.  Where  an  action  erabracinic  a  siibslanllve 
cause  in  wbich  a  new  trial  as  matter  of  right 
la  not  allowable,  as  well  as  other  causes  in 
which  such  new  trial  is  allowable,  proceed"  in 
SL.RA. 


Jodgment,  tha  former  canse  wfU  control  and 
warrant  the  refusal  of  a  second  trial.  W^» 
V.  BrockMrt  (Ind.)  "m 

S.  Testimony  of  Juron  ts  inadmissible  in 
support  of  a  motloo  to  set  aside  a  verdict  od 
tbe  ground  of  mistake,  frregnlarity,  or  jt ' 


8.  Even  a  mistake  in  the  nature  of  a  clerical 
error  in  the  verdict  of  the  jury  cannot  be 
proved  by  testimony  of  the  Jnron  Jfurpkir 
T.  jtfurpAy  (S.  D.)  XO 

4.  An  objection  that  tbeverdlct  did  not  cm- 
talu  a  separate  valuation  of  Uie  articles  taken 
cannot  be  raised  for  tbe  first  time  on  a  mo- 
tion for  new  trial  by  the  defendant  in  an  ac- 
tion of  replevin,  against  whom  a  verdict  has 
been  returned  wbich  is  sufBcient  to  support 
tbe  Judgment  rendered.  Sebbi  t.  Qont  (AJ^> 
03ft 

0.  When  facta  found  are  not  sustained  by 
tbe  evidence,  tbe  question  la  properly  brought 
before  the  court  for  review  by  a  motion  for 
new  trial,  and  not  by  a  motion  to  strike  out 
portions  of  the  finding.  TarkingtoM  r.  I^irvi* 
(Ind.)  «07 


the  purchaser  Is  chargeable  with  notice  of  Ihe 
riehts  of  tbe  tenant  IHedlaitdtr  t.  Ibtn'tt 
(Neb.)  TOD 

NOTKSABD  BsiBFa. 
Notice;  publication  of;  entry  tutnepn  tune. 

SUISAirCES. 

1.  The  rule  that  no  length  of  time  will  legal- 
ize a  nuisance  Is  not  applicable  to  a  case  where 
tbe  nuisance  is  a  public  one  conaisitng  rimply 
of  an  invasion,  by  adverse  use,  of  Ibe  rlchis  of 
the  public  in  regard  to  tbe  etijoyoient  of  prop- 
erty in  tbe  way  Jn  which  a  private  owner 
would  ordinarllv  enjoy  it,  there  oeing  a  statute 
which  permits  ttie  acquisition  by  dlweiain  of  a 
complete  title  against  the  Btate,  Attornts- 
Geaerat,  Mann,  v,  Bnen  Oopper  Co.  (Mass.) 
010 

8.  If  one  carrlee  on  a  lawful  trade  or  baai> 
nesa  In  such  a  manner  as  to  prove  a  nuissooe 
to  his  neighbor,  be  must  answer  in  damages 
therefor.  BoAan  t.  Port  Jtnit  Oatlight  Va. 
(N.  T.)  711 

8.  Devoting  real  estate  to  nses  which  pro- 
duce destructive  vapora  and  noxious  smells, 
and  wbich  result  la  material  injurv  to  the 
property  and  to  the  comfort  of  the  existence  of 
those  who  dwell  in  the  neighborhood,  is  not 
reasonahld  under  the  maxim,  8ie  vlera  tiu>  at 
aiioivm  R«n  tadiu.  Bohati  r.  PVrt  JveU  Oat- 
light  Oa.  (H.  Y.)  711 

4.  Tbe  existence  of  negligence  Is  not  essen- 
tial to  the  maintenance  of  an  action  against  the 
proprietor  of  a  business  which  is  In  and  of  It- 
self a  nuisance,  to  recover  for  injuries  result- 
ing to  third  persons  from  the  conducting  of  It 
BoAan  V.  PeH  Jerei*  QaMgbt  Co.  (N.  Y.)   711 


Nimo  Fbo  TinfOi  OFncui& 
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S.  A  lUhito  BntborixlDK  In  geoenl  Uavm  tha 
CKAtloD  of  corporatioDS  for  muiufactuTing  end 
■upplyinfc  Ulumlnatlne  gaa  will  not  exempt  k 
corporaiian  urguiized  under  iU  pronuoaa 
from  liability  tor  coni>eqneDliiU  iojuriw  to  ad- 

inlDiofc  propertj-bolderB,  flontog  from  the  care- 
ul  prooecutloa  of  tha  budoeM  for  wbicb  It 
wu  ci«flted.  To  bsTs  Bucb  a  result  the  atatu- 
torv  exemption  most  be  eipreaaed  or  moat  be 
a  clear  and  uoquestloDable  implication  from 
powers  exprenlf  conferred;  and  it  must  ap- 
pear tbat  the  Leglalature  contemplated  tbe  do- 
ing of  the  very  act  which  caused  the  Inluriea. 
Bo/ian  f.  /br(  JenU  QattiglU  Go.  (IT.  Y.)  711 
&  A  buainea*  iflU  be  abated  at  a  public  nui- 
sance which,  located  in  the  midat  of  a  populoua 
conimunlty,  conatauLly  produoee  odon,  smoke, 
and  lOot  of  auch  a  noxious  character  and  to 
Rich  exteotthat  they  produce  headache,  Dausea, 
and  other  palni  and  achea  Injurious  to  health 
amODE,  and  taint  the  food  of,  the  surrouudiiig 
InbabTtantfl.  i^wpi*  ▼.  Dttroit  WHtt  Lead 
Work*  tMich.)  733 

7.  If  smoke,  soot, and  the  emladonofroxloui 
odon  and  gases  are  so  inseparably  connected 
wirh  a  business  that  the  conducting  of  It  con- 
etltutea  a  nuisance,  tbe  facta  that  It  la  carried 
on  in  a  careful  and  prudent  manna',  and  that 
nothing  is  done  by  those  managing  ft  that  is 
not  a  reasonable  and  neceaaary  lacident  of  it, 
cannot  be  relied  on  by  ita  owners  to  defeat  a 
prosecution  for  llie  maintenance  of  a  nuisance. 
I'eoplt  V.  Dttroa  WhiU  Lead  Work*  (Micb.)  733 

8.  The  fact  that  a  business,  tbe  conducting 
of  which  consiiiutea  a  nnisance,  was  estab- 
lished upon  an  open  conunon  remote  from 
habitations  will  not  defeat  a  prosecution  of  the 
proprietors  for  the  maliiienaDce  of  a  nuisance 
after  the  land  in  its  vicinity  has  been  built  up 
and  occupied;  auch  business  must  give  way  to 
the  rights  of  the  public,  and  when  buildings 
andbabilBtioni  approach  the  placeot  ita  location , 
means  must  be  devised  lo  avoid  the  nuisance, 
or  it  must  be  removed  or  stopped.  PiKipb  r. 
Detroit  WMti  Lead  Work*  (Mich.)  733 

9.  The  offlcers  of  a  corporation,  as  well  as 
the  corporation  itself,  may  be  convicted  and 
fined  for  the  maintenance  of  a  nuisance  if  the 
business  of  the  corporaUon  Is  permitted  to  be- 
come such.  Ptoiia  v.  DOroU  WkiU  Lead 
Work*  (Hich.)  732 

10.  The  fact  that  coal  sheds,  ai  maintained 
and  used,  constitute  a  public  nulaance.doea  not 
prevent  a  person  living  near  tbem  from  main- 
taining a  private  action  against  Uieir  owners  to 
recover  datnagea  for  injuries  inflicted  upon  him 
by  the  coal  dust  fslliugupDn  (he  furniture,  food, 
and  clotlilng  in  his  house,  and  tbe  disturbance 
of  his  rest  and  quiet  by  the  noise  of  tbe  vflaA- 
Ing  machinery,  which  deafens  bim  in  bis  own 
dwelling.      WylU  t.  Elmod  (111.)  736 

11.  The  erection  of  coal  sheds  upon  htnda  of 
a  railroad  company  many  yeara  after  h  ac- 
quired tbem,  and  after  the  real  estate  In  the 
vicinity  baa  beee  bnllt  up  and  surrounded  bv 
lealdencea  and  stores,  and  their  ose  in  such 
manner  as  to  create  grlndl og and  grating  uoisea 
and  scatter  dust  and  dirt,  bo  as  to  destroy  the 
comfort  and  injure  the  health  of  thoee  living 
upon  the  adjoining  property,  will  conetltute  a 
nulaance  which  will  give  the  adjoining  ownera 
0  L.a  A. 


a  rlfdit  of  action  for  the  Injuries  ■pecUDy  Buf- 
fered by  them.  Wglie  v.  ^urnxf  (III.)  72ft 
13.  That  tbe  unloading  of  coal  Into  a  partic- 
ular abed  tituatAd  upon  a  railroad  company'* 
right  of  way  by  meana  of  particular  machinery 
Is  a  part  of  the  necessary  operation  of  the  mail 
will  not  preclude  a  recovery  of  damages  f  roia 
the  company  for  Injuries  thereby  Infiicled  upon 
adjoining  property  owners,  unless  the  prucees 

736. 

18,  Where,  In  carrying  on  the  business  of 
manufacturing  sulphuric  acid  and  commercial 
fertilizer,  gases  are  generated  and  escape  into- 
tbe  surrounding  atmosphere,  which  are  so  of- 
fentdve  and  noxious  aa  to  afreet  the  health  of 
the  family  of  an  adiolning  resident  and  land- 
owner, and  to  compel  tbem  at  times  to  abandon 
tbe  table  and  even  tbe  house,  and  to  materially 
injure  hia  properly,  such  owner  auelains  anao* 
tlonable  Injury  for  which  be  may  recover  dam- 
ages. 8u»gue/Mnna  Ftrtiliter  Go.  T.  Maion» 
(Md.)  787 

14  When  exi>enstve'worki  have  been  erected 
and  are  need  in  carrying  on  a  business  which  i» 
uaeful  and  needful  to  the  public,  adjoining  prD|> 
erty-owoers  cannot  maintain  actions  for  erery 
trifling  annoyance  which  such  business  caose* 
them.  IndeterminlcKtbequeationof  nulaanc» 
In  such  cBsea  tbe  locality  and  all  tbe  aunouod- 
ine  circumslances  must  be  taken  Into  consider- 
ation. AuffucAanna  FerttiUar  Oo.  Y.MaloTt* 
(Ud.)  7S7 

16.  The  Aujt  that  a  barfnesi  was  esubllsbed 

tfore  plaintiff  acquired  bis  prop 
Into  the  neightwrhood  Is  no  defi 
lion  to  recover  damagee  for  tnjurlea  resulliag- 
to  ptainUff'a  property  from  tbe  conducling  of 
the  business.  In  the  absence  of  a  prescriptive 
right  to  conduct  the  business.  Sutqnehanna 
FerUiiMT  Co.  v.  MaioTie  (Md.)  78T 

NoTKfl  Aim  BRiEn. 

Kuisance;  what  Is;  llmitatlun  over  of  right 
to  use  cue's  ownpropenyi  conduct  of  huainesa, 
when;  emission  of  smoke,  soot,  cindera,  and 
Goal  dust;  Jusliflcation  under  legislative  author- 
ity; under  municipal  authority;  municipal  au- 
thority to  abate;  abatement  of  action;  remedy 
by  injunction;  by  action  for  damages  by  in- 
dictment; iiablllty  for  nuisance.  711 

Liability  for  condncttng  business  so  as  to 
constitute.  787 

Halutalning  a  public  nuisance  an  Indictable 
offense:  elTectof  municipal  ordinance;  conduct 
of  business  as.  732 

Bight  to  maintain  private  aCtlon  for;  dam- 
ages. 73it 

Unlawful  use  of  streets;  laying  of  drains  and 
sewen  In.  30fr 

NTTHO  PRO  TUNC.    Bee  Monov. 

OFFICERS.  See  also  AseioiiiimrT.  B; 
CoKSTtTi^OKAi.  Law,  6,  9. 
1.  The  Imposing  of  a  test  by  means  of  which 
to  secure  qualiflcallona  In  a  candidate  for  an 
appointive  office  of  a  nature  to  ennble  him  u» 
properly  and  intelligently  perform  the  duliea 
of  such  office  ia  not  probiblted  by  a  constitu- 


omce  ol  public  tnut,"    itogeriv.ausauns^. 
Y.)  -^  ^      ^^ 

2.  The  title  to  ui  office  caanot  be  tried  In  an 
Action  of  repleTin  for  propertr  beloufriog  to  the 
vfflce.    HaUgrtn  t.  Camvbetl  (Hich.)  408 

8.  A.  city  officer  appointed  for  a  fixed  term, 
the  ponei  of  remoTal  not  being  eipreaslj'  de- 
clared bj  law  to  be  discretiuDar^,  la  ool  re- 
movable except  for  cause,  upOQ  notice  and  op- 
portuDitj  to  defend.  WiUtrren  t.  CampbiU 
<Mich.)  40e 

4.  Tbe  fact  that  a  dtr  charter  provides  ez- 
prcasly  tbat  elective  omcera  shall  not  be  re- 
moved except  for  cause  does  not  raise  tba  pre- 
Bumptlon  that  tbe  Legislature  Intends  that 
appojuted  officers  msv  be  removed  vilhout 
cause,     Hallffren  v.  Camj^U  (Mich.)  406 

5.  A  statute,  though  unconstitutional,  may 
give  such  color  to  tbe  appoiatment  of  an  officer 
as  to  conslitule  bim  an  officer  dt  facta,  Wal- 
cvtl  V.  WeUi  (Nev.)  69 

6.  So  long  as  a  municipal  officer  attempted 
to  be  removed  by  tbe  council  In  a  manner  or  at 
«  lime  not  auiborized  bythecilTcbarterclaim* 
4o  bold  the  office,  one  appoiutea  by  the  couDctl 
-to  succeed  blm  does  not  become  ao  officer  ds 
facto  by  tbe  fact  tbat  he  claims  to  have 
cepted  ibe  office.    Haltgrm  v.  Vam^jeU  (MicbO 

1.  The  acta  of  a  d»faeto  officer  an  valid  and 
hinding,  so  far  aa  the  inieteats  of  the  public  or 
-third  peraoDS  an  involved.  Magmau  f.  Fn- 
«ienl  (Neb.)  ""* 


Office  1  title  to,  cannot  be  tried  in  replevfn. 
408 

OPIUM.    Bee  CoKnTmnoRAi.  Lat.  9. 
Notes  akd  Briefs. 
Opium;  smoking  of,  how  far  crimluaL    S6B 
ORDEB.    See  Monon. 


NOTEB  AKD  BKIBn. 


PARLIABIENTART  LAW. 

1.  A.  meeting  of  a  dtr  council  held  at  a 
time  other  Iban  that  flxea  by  ordinance  for  a 
regular  meeting  is  valid,  if  toe  mayor  and  all 
the  councitmen  are  present  and  act  aa  a  bodf , 
notwitbataoding  the  meeting  was  not  called  by 
tbe  mayor  or  two  councilmen.  Magenav  v. 
Frtmont  (Neb.)  78fl 

a.  Where  a  meeting  of  a  dtr  council  is  ad- 
journed to  a  gpectfieo  dale,  ana  at  such  dale  a 
quorum  of  tbe  council  meet,  tbey  may  transact 
any  business  within  the  powers  conferred  by 
statute.  Magmau  v.  Frtmimt  (Neb.)  786 
«  L  a  A. 


UI  session,  may  paas  any  o  -     . 

concurring  vote  of  a  majority  of  all  the  n 
bers  elecied  to  the  coondl,  or  by  the  affirma- 
tive vote  of  one  halt  of  the  whole  number  tt 
councilmen,  with  the  concurrence  of  tbe  inav- 
or.    Magenau  v.  EVemoTU  (Neb.)  W 


1.  Where  a  deed  ineffectual  to  convey  a 
legal  title  baa  been  executed  by  executors  witti 
intent  to  partition  lands  of  the  leslator,  and  to 
set  apart  tbe  share  which  the  person  entitled  to 
tbe  interest  of  leatalor's  deceased  aoo  (being  hit 
niece  and  devisee)  should  take  in  severally,  and 
after  about  eleven  yean  the  gives  a  mortgage  oa 
part  of  the  land,  which  is  subsequently  for»- 
doaedand  the  land  sold,  ibe  mortgage  ebowa  an 
acceptance  and  ratification  by  ber  oi  tbe  parti- 
tion; and  in  tbe  absence  of  any  sbowiog  to  tbe 
contrary,  it  is  to  be  assumed  that  she  relied  on 
tbe  partition  for  ber  right  to  mortgage  the  land 
in  severalty.    Simmoru  v.^prou  (Fuu)       343 

2.  Although  a  voluntary  partition  of  lands 
made  by  tenants  In  common  and  evidenced  by 
quitclaim  deeds  does  ool  Imply  a  narTaniy.  yet 
it  a  legatee  wbose  legacy  is  madea  charge  upoD 
lands,  of  which  be  ts  abo  one  of  tbe  r^duaiy 
devisees,  unlies  In  apartitioD,  accepts  grants, 
executes  conveyances,  receives  all  the  benefits 
of  a  cotenant  and  acqulescea  in  the  parlitJon 
for  almost  twenty  years,  he  will  not  be  per- 
milled  to  charge  nis  legacy  on  tbe  land  in  the 
hands  of  thlra  persons.  Davidton  t.  0am 
(Ind.)  684 


1.  A  partnership  In  fact  cannot  be  predi- 
cated upon  an  agreement  to  enter  into  t 
copartnership  at  a  future  day,  unless  tbe  agree- 
ment has  been  actually  consummated  or  exe- 
cuted.    Betd  v.  Maagher  (Colo.)  456 

3.  Before  an  executory  agreement  to  form  a 
partnerebtp  in  future  is  actuslly  executed,  one 
party  may  withdraw  with  the  consent  of  Ibe 
otbers,  and  another  be  substituted  in  his  place. 
Bad  V.  Mtagher  (Colo.)  4SS 

a  Where  parties  agree  to  obtain  a  lease  of 
mining  property  for  the  sole  or  principal  ob- 
iect  at  extracting  ores,  and,  after  obtaining  the 
lease,  to  work  the  mine  as  a  partnerahip,  the 
relation  existing  between  them  after  the  lease 
baa  been  obtained  and  the  work  begun  is  that 
of  a  mining  partnership,  and  not  tbat  of  a  gen- 
eral or  Gommerdal  partnenbip.  Band  v.  Mea- 
gher  [Co\o.)  453 

4.  An  agreement  between  several  per«>n8  to 
operate  together  in  obtaining  a  lease  of  mining 
property,  and  thereafter  to  work  tbe  mine  aa  a 
copartnership,  and  share  expenses  and  profits 
In  proportion  to  the  respective  interests  of  tbe 
partners,  does  not  of  Itself  constitute  a  partner- 
ship, but  may  create  that  relation  after  the 
atrreement  is  carried  out.  Heed  v.  Meaak»r 
<Coki.)  455 

6.  One  member  of  a  mining  partnerahip 
formed  pursuant  to  an  agreement  between  sev- 


D,gH,zedr,yGOOgIe 


Fahtt-Waix— PHmcux  axd  BimaKos. 


«nl  penoni  to  act  together  la  oblaintng 
leaK  of  mininK  propert;  to  be  worlced  after  tbe 
acquUillon  of  Uie  leaae  M  a  pvlQeiablp,  in 
whose  Dame  the  lease  is  takeo.  after  nblch  the 
properiT  la  devoted  to  partnersliip  lue  for  tbe 
«str8GtloD  of  orea,  can  convey  do  other  lutereat 
than  bis  own  In  the  leasehold  estaie,  imleiB  nith 
the  comentof  his  copartners.  BeedY.  Mtt^htr 
<Colo.)  465 

6.  One  member  of  a  roinlDK  partoerafafp  fa 
whose  name  tbe  lease  of  the  property  ta  beld  fs 
not  Justified  in  traUBferrtng  the  intertat  of  an- 
other member,  oo  the  asaumplion  that  he  has 
-abandooed  such  interest,  by  tbe  mere  fact  that 
be  bad  received  eio  answer  to  a  letter  written 
•everal  weeks  before,  but  which  Is  shown  not 
10  have  been  received  iiiiti]  after  the  transfer, 
tn  regard  to  a  coDtribiitlon  to  tbe  purchase  of 
certain machiiMr]r,  Body.  Meagher (Cdio.)  4SS 

1.  The  Interest  of  a  member  of  apartnershlp 
(ffganized  on  tbe  joint-stock  plan  for  the  pur- 
pose of  dealinK  In  land,  tbe  aitlclca  of  which 
Krovide  that  the  affairi  of  the  compenj  are  to 
e  managed  by  truslees,  and  the  interest  of 
«acb  member  in  the  Joint  fond  la  to  \x  nieas- 
nred  by  his  sharea  ol  stock,  is  rimply  an  inter- 
est in  the  proflls  made  and  a  resulting  interest 

In  the  business  and * '" - 

is  personal  esiale;  t 


<Pa.) 

8.  TTbereamemberofapartnerablpbecome* 
a  member  of  anotber  firm,  from  nbich  he  re- 
ceives a  salary,  which  Is  never  entered  on  the 
booka  of  (be  fliat  concern,  bnt  which  he  retains 
for  his  own  ose,  with  the  knowledge  of  his  co- 
partner in  such  concern,  who  make*  no  claim 
lo  share  in  it  until  after  their  partnership  is  dta- 
aolved,  such  claim  will  be  diaallowed.  ffin- 
cAMter  V.  GUitiar  (Haas.)  124 

g.  Where  the  aueation  as  to  whether  or  not 
%  partner  is  entitled'  to  a  salary  when  no  profits 
«re  made  is  left  open  to  doubt  by  tbe  partner- 
ship articles,  if  he  is  credited  with  salary  at 
anch  tfmea  for  a  series  of  yearaon  the  books  of 
the  eoncern,  with  the  knowledge  of  the  oljier 
parlner,  who  makes  no  obiecilon  thereto,  such 
interpretation  by  the  parlies  themselves  of  the 
partnenhip  agreement  will  be  codcIubIvc,  and 
the  claim  for  salary  at  such  limes  must  be  al- 
lowed upon  a  windinK  up  of  tbe  concern.  In 
like  manner,  failure  by  one  partner  to  object 
to  an  increase  In  tbe  salary  paid  tbe  other  will 
make  such  increase  binding  on  him.  Winehtt- 
(«rv.  (7Iaci>r  (Haas.)  434 

10.  Accounts  between  partners,  which  are 
not  partnership  matters,  may  be  ad]uBt«d  by 
'being  charged  in  tbe  partnership  account,  if 
the  partneia  agree  thereto.  WinchuUr  y. 
Otati^  (Haas.)  t34 

NoTBs  AND  Bancn. 


•DCe  of  interest  in  partnership  accounting,  434 
PARTY-WALL. 

1.  Describing  ibeboundarylinebetweentwo 
lota,  in  a  mortgage  t^  a  purchaser  of  both 
«I^H.  A, 


given  upon  one  of  them  to  secure  payment  of 
purchase  money,  as  running  through  the  oen< 
ter  of  a  party-wall  between  tlie  builBlngs  upon 
them,  win  not  amount  to  an  implied  giant  of 
a  perpetual  easement  for  the  maintenance  of 
tbe  party-wall  as  such,  In  favor  of  one  claim* 
ing  title  through  a  forecloaore  sale  under  such 
mortgage.    EBortt  v.  Krvttr  (N.  T.)  185 

2.  Tbe  accidental  deetrucdoo  liy  fire  of  a 
party-wall,  as  to  the  maintenance  of  which 
there  has  been  no  grant  of  a  perpetual  right, 
will  destroy  all  right  in  either  pariy  to  claim 
en  easement  in  tbe  property  of  the  other  for  the 
further  support  of  a  rirty-wall,  notwithstand- 
ing some  poriion  of  tne  foundation  of  tbe  wall 
rffinains  standing.  MaarU  t.  Krvgtr  (S.  Y.) 
18S 

Notes  ahd  BUEra. 


FATmENT.    See  also  A»incPBrr,  8,  4. 

1,  A  check  on  a  bank  la  payment  only 
when  tbe  money  is  received  on  It;  and  no  pre- 
sumption that  a  creditor  take*  a  check  in  abso- 
lute payment  arises  from  the  mere  fact  that  he 
accepts  it  from  bis  debtor.  Hatianal  Bank  <^ 
Oommem  T.  Chicago.  B.  A  Jf.  B.  (Jo.  (Minn.) 
263 

8.  Payment  by  check  bv  a  purchaser  of 
goods  sold  for  cash  on  deUverr  is  only  con- 
ditional, and  If  the  check  Is  dishonored  the 
vendor  may  retake  the  goods,  even  from  an 
Innocent  subpurchaser  for  value,  unless  he  is 
estopped  by  negligence  or  laches.  Nalionai 
Bank  qf  Oomnwrce  v.  ChieagQ,  B.  ±N.  R.  Co. 
(Minn.)  203 

Nom  am  BBisn. 

Paymenti  acceptance  of  check  not  iptofofto 

paynienL  268 

When  voluntary;  protest.  681 

Row  far  a  jndgmeutand  attachment oonsii- 

tutes.  S89 

PEBPETUITIES. 

NoTsa  un>  BsrEra. 

PapetulUef;  suspending  time  of  vcstfaig  of 
eatate.  211 


PHOTOeRAFHS. 

There  is  an  implied  contract  between  a  phr»- 
tographei  and  his  cuslomet  that  Ibe  n^ative 
for  which  the  customer  sits  shall  only  be  used 
for  the  printing  of  such  photographic  porimita 
as  thecuBlomeituay  orderorautborlu.  Moor* 
V.  Bugg  (Minn.)  68 


.gle 


1.  Wbere  •  complatnl  wblch  seeks  to  bold 
cerlsiD  peraons  indlTiduBll;  liable  for  Ibe  debla 
of  s  TolucUuT  unincorporated  aBBOclation  al- 
leges tbat  at  toe  lime  of  tLe  inrurrioft  of  sucb 
debt  and  for  many  yenn  before  defendaalscoD- 
■tituted  such  associalioo,  sn  admission  in  the 
answer  tbat  defendants  were  previous  to  tLat 
Ume  members  of,  and  met  at,  a  cerlaio  church 
knd  conducted  reliKious  exercises  according  to 
tbe  riles  and  doctrines  of  asid  chuicti,  Is  equir- 
alent  to  an  admlssioD  Ibal  dcfeodauts  nere 
membcTB  of  tbeaS80clationascbarged,aDd  will 
render  proof  of  such  fact  unneceaaarj.  Bheeky 
T.  ja^  (Wis.)  064 

2,  Damages  cannot  be  assessed  fn  an  ac- 
tion for  iniuries  not  set  out  In  the  complaint. 
Zyun  r,  MeDonaid  (Ta^)  399 

8.  The  fact  that  tbe  court  cannot  grant  all 
tbe  relief  asked  in  a  petition  does  not  deprive 
It  of  jurisdiction  to  grant  any  lelief.  Be  Oih- 
koth  Mut.  F.  In*.  Go.  (Wis.)  278 

4.  To  a  bill  to  restrain  the  Infringement  of 
copvriKhtsot  mnps,  it  Is  proper  to  attach  copies 
of  tite  infringed  aad  InfringiDg  maps  aaparta 
thereof.  Kaofc  t.  Bmrv  0.  AUen  Oa.  (C.  G. 
B.  D,  N,  T.)  48S 

5.  A  bill  for  an  injunction  need  not  be  Teri- 
fled  at  tlie  time  it  Is  slened.  BlaeJe  ▼.  Benrg 
0.  Alien  Co.  (C.  C.  8.  D.  N.  T.)  4S3 

6.  A  complaint  which  stale*  facta  conalltut- 
Ing  a  prima  facie  case  is  good  as  against  a  de- 
murrer, altbough  it  lacks  symmetry  and  preci- 
sion and  ataies  the  facta  somewhat  vaguely  and 
obscurely.     Datiidian  t.  Coon  (Ind.)  S84 

7.  A  complaint  upon  a  certificate  of  member- 
■bip  lo  a  mutual  benefit  society,  aTemng  the 
contract  with  ibe  corporation,  performance  of 
(b«  conditions  thereof  on  the  part  ot  plaintiff, 
tbat  be  was  totally  disabled,  and  that  be  made 
proper  proof  of  liis  disability,  — is  sufficient 
without  alleging  that  bis  proofs  were  sucb 
at  saliafled  the  corporate  otiicers.  Sajmmt 
Omndl  Order  of  Choten  Friend*  t.  Fbrsinger 
aod.)  501 

8.  A  bill  to  restratn  infringement  of  a  copy- 
rlchl,  filed  bj  tbe  author  and  his  publishers, 
Wliich  sets  out  the  terms  of  an  agreement  be- 
tween tbe  parties,  and  states  Ihatlf  the  agree- 
ment did  not  transfer  an  interest  in  tbe  copy- 
right lo  the  publishers  It  was  an  exclusive 
license  to  them,  sufficiently  states  the  publish- 
ets'  title.  Black  y.  B^nry  0.  Allen  Co.  (C.  C. 
a  D.  N.  Y.)  488 

9.  In  a  bill  by  tbe  legal  and  equitable  owners 
of  a  copyright  to  enjoin  its  infringement,  it  is 
nnnecessary  to  slate  tbe  manner  in  which  the 
Muiiable  Interest  became  vested.  If  tbe  owner 
01  the  entire  legal  title  is  a  comptniaant,  it  ia 
Immaterial  whether  tbe  equitable  titles  became 
vested  by  an  instrument  in  writlnig  or  by  parol. 
Ulack  y.  Henry  0.  Alien  Co.  (C.  C.  a  D.  N.T.) 

433 

10.  Positively  averring  the  Infringement  of 
a  copyright,  in  a  bill  to  restmin  sued  Infringe- 
ment, is  sulficient,  although  the  infringement  Is 
sot  staled  10  be  within  the  knowledge  of  the 
afflnnL     Blaek  T.  Hoot/  Q.  Allan  Co.  (C.  C.  8. 


tain  buildings  erected  by  defendant,  without 
showing  what  advantage  or  benefit  there  wa» 
in  such  ■  view,  or  what  damage  could  re- 
sult by  obstructing  It  does  not  state  a  nuse  of 
action.    Lyon  v.  MeDonaid  iTez.)  295 

is.  A  bill  to  foreclose  a  mortgage  given  to  a 
corporation  to  secure  tbe  payment  of  a  bond  ia 
not  subject  to  demurrer  for  simply  failing  to 
show  amrmatively  tbe  capacity  of  the  corpora- 
tion to  mahe  the  contract,  since  the  contract* 
of  corporations  are  prima  fade  valid.  B<nii- 
ware  v.  Davit  (Ala.)  501 

18.  An  answer  In  an  action  to  recover  rent, 
which  attempts  to  plead  a  t«rmina'lon  of  the 
leuaDcy  by  written  notice  in  accordance  with 
the  terms  of  the  lease,  is  demarrable  If  it  fails 
to  show  a  suiQcient  notice,  although  it  slates 
facts  sufficient  to  show  esurrender  and  accept- 
ance of  the  premisea,  Hendry  y.Sqiuer  tlnd.> 
79S 

POLICE  POWER. 

Notes  AHs  Bann 
Police  power;  rights  of  corporatloDS  sablecC 

to.  sa 

POXTD.    SeeWATBBs  aiis  Wi.TSKooiiBaBB, 

1. 

Watebs    jjn> 


A  physician  and  surgeon  who,  at  the  request 
of  the  general  supennteudent  of  a  railroad, 
renders  professional  services  to  persons  Iniurect 
by  the  company's  trains.  In  iiioorHace  of  tba- 
fact  that  Ihe  superintendent  has  no  authority 
to  contract  for  such  services,  may  recover  there- 
for from  the  company;  ano  tbe  facta  [hat  the 
rightloemptoyphfsicians  and  surgeons  in  such 
cases  is  vested  m  another  officer,  and  that  Th» 
company  la  not  liable  for  tbe  Injuries  which  be 
was  summoned  to  attend,  are  Immaterial,  since 
no  Inquiry  was  necessary  in  regard  to  sucb  mai- 
tera.  Cineinnati,  2.  St.  L.AO.B.  Co.y.  Darit 
(Ind.)  SOS 

NoTBB  AHD  Buxn. 

Principal  and  agent;  principal  not  bound  by 
acts  of  agent  in  excess  gf  authority.  97 

Rule  (bat  trustee  cannot  profit  by  tnisl. 
applicable  to  agents;  asent  cannot  assutne 
incompatible  relations;  character  of  agenl  in- 
consistent nitb  that  of  purchaser;  will  hold 
purchased  property  in  trust  for  principal;  appli 
cation  to  set  aside  sale.  'i&3 

PBINCIPAI.  AITD  StTRETT.    Beealao 
Quaiiuitt;  Intkueot,  9;  iJMrTATioB  or 
AonoNB,  G,  6. 
1.  A  creditor.  In    order  t 
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FaivUiZaBD  Coifinnntu,TiOHB — Railroadk. 


to  pome  txj  of  ttie  nm«dtea  f\rtai  hlin  b^ 
law  against  tbe  priodpal,  though  the  nirftj 
requeaU  him  to  do  ao;  and  tbe  latter  is  not  dis- 
cbaiged  b7  a  failure  of  tbe  creditor  to  levT  an 
execution  obtained  by  him  asalnit  tbe  priocl- 
paL  Morruim  t.  Otktnt  Sat.  BankOH.  B.) 
283 
&  A  inretf  1*  not  diicharged  became  « 
creditor  who  attached  tbe  propertj  of  the 
debtor  in  an  action  on  the  debt  aecured,  and 
afterwaidB  attached  the  aame  propertr  io  oiher 
acUona  on  ao  onaecnred  demand  aubject  to  the 
foimer  attachment,  and  tecoToed  judgment  Id 
an  of  lucta  sulta,  applied  the  avaiu  of  the  at- 
tached property  on .  the  nnaecured  demand, 
leaving  tbe  secured  claim,  aa  well  aa  part  of 
thoae  not  secured,  nneatiafled.  Morritan  ~ 
Wuma  Nat.  Bank  (N.  H.) 


has  DO  equitable  lien  upon  the  land  for  bis 
«1alm  agidnit  tbe  prlncipaL  Wood  t.  Wood 
(Ind.)  178 

4.  A  paying  acretT  who,  after  dednctlng  ell 

EiymeDta  made  and  protMrty  turned  over  to 
im  by  the  principal  debtor,  baa  bUII  paid 
more  than  hli  aliare  of  the  debt,  will  not  be 
required  to  account  to  hla  cosurety  for  sucb 
paymenta  and  property.  BuihriM  v,  Btuhnell 
<Wii.)  *"'"■'  411 

5.  A  lore^  who  liaa  made  partial  paymenta 
■ggregatlDg  more  than  hia  ihare  of  the  debt, 
bla  tight  to  contribution  u  to  all  of  which  U 
barred  b;  limitation  except  tbe  laat,  ia  entitled 
to  Judgment  agalnat  hia  coaurety  for  the  amonnt 
of  lucb  lait  paymenL  B»AtuO  r.  BtuhneU 
<Wia.) 


>■  Liability  of  anrety  or  guaiautor;  guarantor 
«f  leaaee.  """ 

Oontrlbatlon  between  coanretlea. 

PBIVILEOED  OOUlSTTinOATIONS. 

See  LiBBL  AKS  8i.ain»B,  Koto  avd 
BaiMM. 

PBOOEEDnrOS  Di  REM.    SeeCoxisTB, 


PROHIBITION. 

1.  A  writ  of  prohibition  will  not  be  granted 
where  there  la  a  compleie  and  elTectlTe  remed^ 
y  appeal  or  writ  of  error.     Watetat  t.  Well 


by  appei 
0*eT.) 


S.  A  Jadge  tb  faOo  cannot  be  prevented 
from  acting  by  a  writ  of  prohibllioc  on  tbe 
ground  that  be  is  acring  ai  Judge  without  any 
■Dthority  of  law.     WciieM  y.  WeOi  (Nev.)  69 

KoTK8Ain>  Bsian. 

Writofprohibltloa;  defined;  cannot  benade 

to  serve  purpose  of  awritof  error  or  of  review; 

when  will  not  lie.  (U 

raOTEST.    Bea  AaatnCPan,  1,  tj  Judo- 

Mnrr.  & 
tI..It.A. 


PTJBUCATION.    8eeWBrrAin>PB0C&BK 
PUBUO   UUSDB. 

1.  Where  before  a  government  survey  of 
public  lands  two  persons  made  homeslead 
entries  on  different  portfonsot  what  sflprwards 
proved  to  be  one  homestead  claim,  drsignaiing 
their  reapecLive  claims  aa  tMtween  themielrea 
by  claim  lines,  and  each  recngnlrinfc  the  other's 
rights,  an  agreement  made  by  ibem,  upon 
attempting  to  enter  their  clalma  and  fintiing 
that  the  Und  must  all  be  enlerrd  by  one  per- 
son, that  one  of  them  should  enter  the  land, 
and  upon  obtaining  title  convev  to  tbe  otbcT 
bla  ahare  thereof,  la  enforceable  against  ibs 
one  who  obtains  the  titUk .  Bioeetei/  v.  BparUna 
(Iowa)  777 

a.  A  forfeiture,  nnder  lad.  Rev.  Stat.  IP)  1, 
§  4S4T,  for  default  in  an  ItutaUmentor  inteirst 
on  a  certificate  of  purchase  of  school  lanus, 
doea  not  devest  tbe  Uile  of  the  purchaser  to  tbe 
real  eatafe,  but  almply  authorizes  the  State  to 
•ell  tbe  real  estate  for  its  own  reimbunement, 
McPluttm  V.  Wright  (Ind.)  ITft 

PVBXiIO  POUCT.    See  Abbionhent,  %, 

PURCHASER.    Bee  Alixks,  8. 

QUO  WARRANTO. 

Nona  absBbisfb. 


1.  Bnnning  a  pBsaengertralnwitboulabead- 
light,  at  the  rate  of  SA  miles  an  hour,  through 
a  populous  country  and  over  a  highway  cross- 
ing near  tbe  suburbs  of  a  dty,  after  dark  on  a 

dark  night,  is  negf ""  *  '    " 

Beek»  v.  MiuovH  F 

2,  Failure  to  give  atatulory  signals  or  to  hav* 
the  head-light  burning  when  a  passenger  train 
approscbea  a  highway  crosalnr  after  dark  la 
negligence  of  the  employes  of  the  railway  com- 
pany "whilst  running,  conducting,  or  manag- 
ing any  locomotive,  car,  or  train  of  cats." 
witbiu  the  meaning  of  Mo.  Rev.  SUL  187», 
g  2121,  fixing  tbe  damages  at  $5,000  in  case  of 
death  reeulting  from  such  negligence.  Btekt 
V.  JftssDurt  P.  B.  Go.  (Mo.)  1ST 

S.  A  railroad  company  is  not  liable  for  loss 
I)y  fire  set  by  a  locomotive.  If  It  has  used  upon 
tlfl  englnea  tbe  best  and  most  approved  appli- 
ances, and  Is  not  chargeable  with  negligence. 
WliHt'%.akUago,M.4tbt.  F.  R.Q>.(ii.D.)  824 

4.  Keglect  on  tbe  part  of  a  traveler  upon  ■ 
highway  Io  otiserve  the  rule  that  when  nesring 
a  railroad  cioesiog  be  must  look  and  listen  tor 
approaching  cars,  by  wiilch  be  is  killed  on  a 
side  track,  will  not  necesaartly  defeat  a  recov. 
ery  for  his  death,  where  he  had  Jiiat4>efore  seen 
a  train  containing  tbe  car  pass  along  tbe  main 
track  beyond  tbe  switch  leading  to  tbe  side 
track,  sod  there  was  nothing  to  lead  him  to  su^ 
pect  that  cars  were  to  be  aent  back  from  the 
train  along  the  side  track,  and  the  day  was  so 
cold  that  be  had  a  shawl  over  his  held,  wbicli 
might  have  iniwfered  wltb  his  sight  and  heao 


D,„i,z,dr,  Google 


RgmuMn  »— BcaooLi. 


On  tbe  deiilil  of  a  rabearing  on  a  review  of 
ttw  evidence,  tbe  petHloD  for  frMcb  U  diecour- 
teoua  end  dUrvpectful  In  lome  of  lu  languafn, 
tbe  objeclionable  Ungiuge  will  not  be  perpet- 
uated u  a  part  of  tbe  re«>rd,  but  tbe  petlUoa 
will  be  itricken  from  the  Blea.  WtUdrtm  v. 
WtMrmt  (CaL)  492 

RELIQIOUS  SOCIETIES. 

Where  tbe  traileee  of  an  un  Incorporated  re- 
ligious BDCiely,  repilsrly  elected  for  the  pur- 
pose of  mana^Dg  lie  Bnandal  ofFairs,  use  mooej 
adveuced  br  tbe  pastor,  who  U  also  a  member 
of  the  board  of  flnance.  In  tbe  erection  of  a 
church  edifice,  and  also  allow  bit  lalBTj  to  re- 
malu  tn  arrears,  which  iraosactlooa  are  shown 


:o  tbe  pastor  Is  publicly  stated  from  time 
h>  time  before  the  assembled  coogregalion,  and 
finally  a  committee  is  appointed  to  settle  tbe 
account,  which  Is  done  and  the  amount  found 


tloa  on  tbe  part  of  the  members,  who  acqui- 
esce therein  for  seTerslyears.tbev  will  beheld, 
Id  a  suit  to  recover  tbe  amount  from  them  Id- 
dlvlduall;,  to  have  authorhEed  the  settlement 
and  to  have  Bfierwards  ratified  It,  so  as  to  be 
bound  thereby.    Sheeht/  v.  Blakt  (Wis.)      664 

BEHAINDEB.    See  Lite  Trmakts,  1,  9. 

NoTxs  AXD  Brio*. 


BEMOVAX.  OF  CAUSES. 

The  right  of  a  nonresident  defendant 
Rmove  a  suit  from  any  state  court  to  l_. 
circuit  court  of  tbe  United  States  upon  the 
irrouDd  of  prejudice  or  local  influence  is  con< 
Oned  tocflses  in  which  the  matter  in  dispute 
exceeds,  eiclusiveof  interest  and  costs,  tbe  sum 
<H  value  of  (3,000.    Bierbowrf.  MiUtr  (Neb.) 


NOTKB  Ain>  BRiKrfc 


_D  right  to  remove;  cltlzecship  of  plaintiff; 
time  within  which  application  muH  be  made; 
nust  be  made  to  circuit  court:  afiSdavlt  In  sup- 
port of  application.  S88 

REPIiEVnr.  See  also  New  Trui.,  4;  0>^ 
ncBBs,  3. 

1.  An  adminMrator  may  maintain  replevin 
In  hli  own  name  lo  recover  possession  of  chat- 
tels belonging  tohlslnteatate's  eetate.  £nitv. 
BothMOt  (Mass.)  3SS 

S.  Where  the  complaint  in  an  action  of  re- 
plevin describes  the  articles  sought  to  be  re- 
eovered,  and  there  is  no  denial  of  tlie  taking 
Mid  wlthboldtng  of  any  part  oF  tbe  property 
described,  a  verdict  simply  finding  for  plain- 
tiff Bud  the  value  of  Ibe  "property  lasen," 
without  describing  it,  is  aufflcient  lo  support  a 
•  L.R.A 


^Si 


Nom  AHs  BniKn. 
Replevin;  who  may  maintain. 


RESTTME. 

Subjects  discussed  and  points  decided.     MB 


SAUL  Bee  also  Aoonon,  1;  Fatmkiit,  S. 
1.  A  sale  of  goods,  the  right,  title,  and  inter- 
est therein  to  remain  in  the  seller  until  sbld  by 
tbe  purchaser,  does  not  pass  the  absolute  title 
'  ouce  to  the  purchaser,  so  as  to  render  the 


where  the  credit  was  not  given  because  of  tb« 
goods  being  Id  tbe  purcliaser"!  poseeadoD. 
DeuM  Bremng  Oo.  v.  Xtrritl  (Mich.)  8TO 

S.  A  sale  of  goods,  tbe  right,  tide  snd  Inter- 
~*  therein  to  remain  in  the  Beller  until  sold  by 


8.  Tbe  delivery  of  a  piano,  taking  thereftw 
the  notes  of  the  lessee  so-called,  "  for  value  re- 
ceived, for  the  rent,"  the  lesaora  to  retain  titl» 


title  to  pafcs  to  the  lessee,  but  in  default  of  pay- 
ment the  Diano  lo  be  returned,— is  not  a.leaae, 
but  a  coQoItlonal  sale;  and  upon  a  recovery  of 
the  property  the  vendors  should  return  ths 
money  paid  them,  after  deducting  a  proper 
amount  for  the  use  of  the  piano.  Hay  v. 
Jordan  (Oa.)  STS 

4.  No  lien  can  be  enforced  on  a  locomotive 
for  tbe  balance  of  the  purchase  price  on  a  sale 
which  was  made  upon  the  condition  that  it 
should  be  paid  for  on  delivery,  where  after  fail- 
ure to  pay  upon  delivery  the  vendor,  without 
asserting  the  right  to  retake  tbe  property,  sued 
*  ~  tbe  price  nnd  obtained  a  part  of  It  m  judg* 

■-  ■'  ■    ■■■■•      JUL    Man ' 

(Minn.) 

NoTxi  urs  BBtxFS. 
Sale;  actual  change  of  possession  as  proof  of 

good  faith.  S3S 

Conditional;  construction  of;  how  tar  title 

In  vendee.  27(V 

What  necessary  to  constitute.  MIT 

Public;  rights  of  vendee.  658 

Contracts  of  lease  as  conditional  sales,     878- 

SAVINGS  BANK.  SeeBuiKHUiD  Butk- 


8CHOOLS.  SeeMuKiciPALCoBroRATiont 

14;  Public  Ladim,  3. 


Siu<~8BFPO»t, 


SEAXb    See  Uobtoaob,  L 

SET-OFF  AND  COUirrEBCX.AXM.  Bee 

■lao  Baski  Aim  BASxnia, 
A.  beok  can  letoftdepcMltj  made  b;  one  whi 


Notes  axs  Busn. 

Setoff;  tiDllquldatoi  crow-demand:  relation 
betweeo  a  depoaltor  aod  the  bank. 

Uollquldated  crou-demanda  between  bonker 
mod  depositor.  C" 

SHERIFF.    Bee  AraiQniiKNT,  5. 

SXiAITDER.    Bee  Libel  and  Blaitdck. 


Notes  ahd  Bbietb. 


8FEHDTHSZFT  TRUSTS.  See  Tbdstb, 


STATE,    See  Courtg,  4. 

STATUTE    OF    FRAUDS.      Bee  Coh- 

TSACTS,  4-8;  EviDENOE,  10. 
NOTBBAKD  BbIEVS. 

Slatate  of  Fraudi;  promlae  not  to  be  per- 
formed witbin  a  year.  129 

Verpal  contract  to  rapport  ■  penon  for  a 
namber  of  jeara  not  withta.  129 

Pajrmeot  of  knolLer'a  debt  create*  no  equi- 
table lien.  178 


STATUTES.     Bee  alio  Coobts.  7;   Evi- 

DBNCB,  IT;   HraHVATB,  4j    IltTUXIOATINa 
LlQUOIW,   1;  LnOTATION  OF  AoTlOKa,  8; 

Udsicq'ai.  CoRFOKATiosa,  0. 

1.  WhetberpropernotioebaabeeDgtTen  be- 
fore the  iDlroductlon  of  a  local  or  gpedBl  bill 
li  for  the  dedaloD  of  the  Leeialature,  Aieor  v. 
AtAetu  {Ga.)  403 

a.  The  iroTdrf"otbeT  purpoaet,"  to  a  charier 
clving  a  company  the  Tlgbt  to  furnish  water 
''for  the  eztlDgulibment  of  firea  and  tor  do- 
mestic, unitarj,  and  other  purposes,"  must  be 
considered.  In  determining  the  nght  of  eminent 
domain,  to  mean  "oLher  tike  purposes,"  or 
"  other  like  public  purposes,"  as  tbe  statute 
would  be  nnconstitutlons]  If  It  attempted  to 


KoTBaAKS  BuKFa. 
BtstntMi  take  effect  when. 


STREET  BAXLWATS. 

1.  A  statute  conferring  on  a  atreet-raflwftf 
company  the  rlirbt  to  adopt  a  now  motir* 

Kwer  In  place  of  animal  power  does  not  vio- 
e  a  eoDStitatlonsl  provision  that  no  law  ahall 
authorize  "tbe  construction  or  operation  of  a 
street  railroad"  without  the  consent  of  the  own- 
ers of  one  half  In  value  of  tbe  adjacent  prop- 
erty. Ba  Thira  Ave.  R.  Cb.'t  PeUtion  (S.  Y.t 
134 

%.  Althongh  tbe  word  "railroads,"  when 
used  In  a  statute,  will  geoerally  be  construed 
to  embrace  street  passeQgEr-raUwsys,  yet  P*. 
Const,  art.  17,  ft  4,  which  problblta  tbe  con- 
solidstion  of  competing  railroad  and  cannl 
companies,  when  construed  In  the  light  ol  the 
remsining  sections  of  that  article,  as  well  as 
that  of  its  manifest  purpose,  does  not  include 
such  railways.  Montgomerj/  t.  Pkiladelpiia 
atg  Ptuunger  B,  Co.  (Ph.)  860 

8.  Tbe  fact  that  two  street  psssenger-ntit- 
ways  run  througb  parallel  streets  in  the  same 
city  does  not  bring  them  within  tbe  provisioDB 
of  Pa.  Const,  art.  17,  6  4,  wbicb  prohibits  th« 


not  competiDg  io  the  aenae  in  which  that  word 
is  used  in  Ute  article.  Montgomtry  r.  i'AiI»- 
<i«tp&M  OUg  Patmngtr  &.  Oo.  (Pa.)  869 

Notes  Am  BBixn. 

Street  railways;  modre  power  oL  IM 

SUBROGATION. 

A.  surety  has  no  right  to  insist  thai  tli« 
proceeds  of  attached  properly  shall  be  flrat  ap- 

filled  in  sailefnctioa  of  tbe  debt  on  which  he  is 
lable,  although  the  property  whs  flrsl  attached 
in  the  suit  on  that  debt;  and  if  he  paya  that 
claim  be  b  ootedtltled  to  be  subroKBled  to  the 
creditor's  rights  under  the  first  aitscbment,  aa 
agnnstblBnghtsuoderasulisequeDtooe,  Mcr- 
nioR  T.  OitwgnM  Nat.  Bank  <H.  B.)  883 

NoTBs  Ain>  Bbikfs. 

Subrogation;  of  surely  on  executor*!  bond 

after  paying  claim.  328 

Payment  by  one  of  another^  deb^  rij^t  Io. 

ITO 

Right  of  paying  aure^  against  oosure^.  411 

SUNDAY.    Bee  also  Cocbtb.  1. 

A  steamboat  pilot  who  Is  employed  npon 
a  boat  engaged  In  carryinK  passengers  lo 
and  from  pTeaaure  parties  oo  Sunday  is  within 
the  proTislooa  of  a  slatule  providieg  for  Iha 

SunUhment  of  persocs  who  are  found  on  that 
ay  St  common  labor  or  engaged  in  their  usual 
TocattoDB,  works  of  necessity  and  chacitj  alone 
excepted.     Dagart  t.  S(ats(Ind.)  831 

Notes  axs  BinEr& 


L  UinpoBxiTT;    Who  ahd  What  Taza.- 

DLK. 

1L  AmfSSMBBT:  Collbciiom. 
Notes  asd  Bbisfs. 

See  also  Asvbrsk  PoBSBSSioir,  1:  Ajruaui 
CBiiTroRAsi;  CoHTBiBonon;  HiaHWATs, 
e,  7:  License,  8,  0;  Makkbtb,  4;  HuKici- 

PAl.   CoHPOBATIOHi,  10, 

I.  UNiFOiufiTY;  Wbo  abd  What  Taxable. 

1.  A  cily  ordinance  whtch  imposes  a  Qxed 
*HTX>  upon  each  o(  the  varioos  Avocallong 
4berttiD  uaiiied,  Bnd  makes  no  exceptloas  la 
favor  of  or  agajoat  any  person  who  ma;  desire 
io  pursue  ibe  husiness  taxed,  does  oot  violate 
the  rule  lespeciing  UDlformfly  prescribed  bj 
the  CoDstilution  and  statute.  Magenau  r.  Fre- 
mont (Neb.)  Tea 

2,  A  corporation  owning  real  estate  the 
products  of  which  are  ezcliutTelr  ezpeoded  in 
tba  traiolug  and  furnishing  of  persons  for 
charitable  purposes,  snch  as  the  visitation  of 
the  sick,  the  care  of  boepjtals,  orpbanngea,  and 
poor  schools,  is  exempt  from  taxation  bj  gO 
of  the  New  Jersey  Act  concerning  laies, 
aiaie,  SitUr*  of  Charity,  t.  Qhatham  (N.  J.) 

168 
8.  The  niere  fact  that  one  person  hat  a 
right  to  have  certain  canals  through  land  of 
which  another  owns  the  fee  kept  open  for  the 
passage  of  water  will  not  entitle  the  latter  to 
exemption  from  taxation  upon  the  land  covered 
by  the  water  which  flows  In  them,  at  least 
where  he  has  the  right  to  use  water  from  them 
to  any  extent  short  of  Interference  with  the 
rights  of  the  former.  LoatU  r.  Middletex 
Covntj/iiSut.)  866 

4.  An  exemption  from  taxation  of  the  real 
«st«teof  a  corporation  so  long  as  it  is  occupied 
bv  the  corporation  for  the  puipoBea  contem- 
plated In  its  organization  will  not  prevent  tax- 
ation of  such  portlonaof  the  properly  as  have 
been  rented  out  to  tenants,  although  the  rents 
are  applied  to  uses  contemplated  in  the  orsaDl- 
zatlon  of  the  corporation.  LouitBiUe  ▼.  Xeuii- 
vili«BoaratifTradt(Ej.)  fl2S 

5.  When  one  seeking  to  en  join  the  taxation 
-of  certain  propei.y  upon  the  ground  that  it  is 
-exempt  shows  by  hia  petlUon  that  at  least  a 
portion  of  the  property  it  taxable,  the  burden 
IB  upon  him  to  dennitely  point  out  the  eitonl 
to  which  be  it  entitled  to  the  relief  for  which 
be  asks.  LouittilU  t,  LouiniUs  Board  of 
TntU  (Kj.)  eSQ 

6.  To  authorize  an  assessment  of  taxes 
walnat  a  nonresident  itAag  busloesa  in  New 
York,  as  proTided  for  by  N.  T.  Laws  1855, 
chap.  87,  §1,  it  is  Indispenssble  that  the  person 
assused  shsll  in  fact  have  money  invested  in  a 
business  carried  on  by  htm  in  the  State,  either 
as  aprioclpal  or  partner,  MeLean  t.  Jephton 
<N.  T.)  408 

1.  A  landowner  is  not  subject  to  taxation 
upon  land  covered  byacaoal  running  throush 
bla  property,  the  fee  ol  which  Is  In  a  th&d 
person,  although  he  lies  acquired  the  right  to 
maintain  buildings  over  such  canal,  above  high- 
water  mark,  for  a  term  of  ninety-nine  years. 
Lama  T.  MidOUten  County  (Haas.)  8S6 

«  L.  R.  A.  B 


husband,  and  not  to  the  wife,  under  a  si 
permitting  it  to  be  assessed  to  the  owner  or  to 
the  person  in  possession  of  It,  allhou|;b  she 
holds  an  unrecorded  deed  to  It,  the  record  title 
being  in  a  third  person,  in  the  atwence  of  any- 
thing to  overthrow  the  presumption  that  he, 
as  head  of  the  family,  it  In  possessian,  fur 
which  purpose  the  undisclosed  title  of  tlie  wife 
is  iDBumcienl.    Botithaorth  t.  Edmandi  {Alass.} 

lis 

n.  AsmBBUBNT:  Cou.Bcn<ni. 

S.  The  question  whether  or  not  persona  or 
property  are  aaseMable  under  the  statutes  of  a 
Blate  is  Jurisdictional,  and  Is  always  open  to 
Investigation  when  the  authority  to  make  an 
assessment  la  assailed.  MeLean  v.  JepAton  (N. 
T.)  463 

10.  Assessors  cannot  acquire  Jurisdiction  to 
make  aseessmenia  by  determining  that  tbej 
have  it;  tbelr  authority  to  act  mutt  alwavs  de- 
pend upon  the  existence  of  tbe  Jurisdictional 
facts  described  In  tbe  statute  by  which  their 
antbority  is  conferred;  and  if  they  act  without 
Jurisiliclion,  their  assessment  it  void  aud  opm 
to  attack  in  any  proceeding  taken  to  enforce 
payment  of  it     MeLean  v.  Jep/uon  (N.   Y.) 

408 

11.  A  nonresident  coming  into  a  Stale  for 
business  purposea,  and  having  no  property  in 
tbe  locality  where  be  itopt,  and  no  Just  reason 
to  suppose  that  he  will  be  taxed  there,  is  under 
Doobligetioo  toeiamlne  the  aB<ieasmeDtlistaof 
that  locality,  aod  cannot  be  held  liable  for  an 
eiToneona  assessment  if  he  neglects  to  examine 
the  roll  and  obtain  a  oorrection  of  the  error 
therein.    MeLean  v.  Jephton  (N.  Y.)  498 

12.  The  question  of  disproportionate  taxa- 
tion is  open  upon  appeal  from  assessors  to 
county  commissioners  tor  an  abaiement  of 
taxes  on  the  ground  of  overvaluation  of  prop- 
erty, but  it  is  limited  to  whether  or  not  mora 
Chan  a  fair  cash  value  bat  been  put  upon  Uie 
property,  and  the  inquiry  cannot  be  extended 
to  whether  or  not  the  property  has  been  valued 
relatively  more  or  less  than  similar  property  of 
other  persons,  since  the  ttalule  requires  a  fair 
cash  valuation  of  all  property  for  taxation. 
Loaell  V.  Middieiea:  County  (Mass.)  858 

IS.  Evidence  as  to  the  valuation hyasseasora 
of  other  similar  property  cannot  be  considered 
by  the  county  commissioneTs,  u|>on  an  appeal 
to  obtain  an  abatement  for  overvaluation  of 
certain  property,  for  tbe  purpose  of  determin- 
ing the  proportionate,  as  distlnguiKhed  frook 
the  actual,  cash  value  of  the  properiy,  whero 
the  statute  requires  a  fsir  cash  valuation  of  all 
property  for  taxation;  but  the  admission  of 
such  eridence  for  tbe  purpose  of  deiennining 
actual  cash  vslue  will  not  cause  a  quashing  of 
the  prDceeding&  Loieell  t,  MiddUtta  Omintii 
(Hats.)  866 

14.  Tbe  admiadon  In  evidence  bv  the  coun- 
ty commissioners  sitting  as  a  boaro  of  appeal 
to  review  a  decision  of  atseseorB  vsluing  prop- 
erty for  taxation,  of  their  own  valuation  of  the 
tame  property  upon  a  similar  appeal  In  the  pre- 
ceding year,  will  not  cause  a  quashing  of  tho 
proceeding,  imleaa  It  apoeata  that  Injuttice  baa 


cluaive  ot  Ibe  present  Tiiue,  and  tbereiore  aia 
DOt  constitute  Buch  eTvlence  as  tber  nere  com- 
pelled to  receive.  LmmU  t.  MiddU»st  Chunly 
(Mass.)  SSS 

15.  The  fart  that  waler-power  is  eipreBsly 
excludpd  from  coD.^ideratioD  In  tbe  determina- 
tion of  the  value  of  buildings  for  purposes  of 
taxation,  b;  the  clause  relating  lo  tbem  Id  a 
statute  wbh:b  contains  dlrectiooB  tu  assessors  as 
to  tbe  method  of  arriring  at  tbe  taxable  value 
of  real  estate,  and  Is  not  elsewhere  referred  to, 
will  Dot  prevent  its  being  valued  and  taxed  with 
tbe  land  to  wbicb  itU  appurtenant  and  in  con- 
nection nilb  which  It  is  used.  LowtU  t.  Mid- 
tOaez  County  (Mass.)  BfiS 

16.  A  retuFD  of  an  asseBsmeDt  u  being  "on 
hu)d  and  water-power"  does  not  show  that  tbo 
water-power  was  assessed  independently  of  the 
laud.    LoueU  v.  Mddietex  Count]/  (Mass.)  8S0 

17.  Couotj  commissioners  have  no  power 
ii)]OD  appeal  to  (bem  from  a  dedsloD  of  asses- 
sors placing  a  valuation  on  propertv  for  the  pur- 
pose of  taxation,  to  interfere  wlrh  the  assess- 
ment on  the  ground  that  tbe  assessors  neglected 
to  comply  with  tbe  statalorv  provisioDS  as  to 
■eparate  description  and  'valuation  of  certain 
binds  of  propertv.  Lmcdly.  MiddleMx  Count)/ 
(Haas.)  SSe 

18.  The  insufflclency  of  an  affidavit  of  the 
giving  of  notice  of  a  lax  sale  is  Immaleriai  If  it  is 
satis  facto  rii  J  sbown  Ibat  the  notice  was  in  fact 
given.     5oiitkta?rlA  v.  Earaandt  (Mass.)     113 

19.  The  collector  may  sell  the  whole  of  a 
tract  of  land  for  delinquent  taxes,  ander  Mass. 
Gen.  Btat.  chap.  12,  altbougb  a  part  oul; 
would  be  sufficient  to  satisfy  tbe  demand  and 
could  conveniently  be  sold  separately.  Soul/i- 
»orlh  T.  Edmand*  (Mass.)  118 

34).  A  sale  for  laxea  la  not  rendered  void  by 
the  fact  that  a  portion  of  tbe  assessment  wns 
for  the  payment  of  interest  on  a  debt  contracted 
for  the  purchase  of  a  park,  for  which  purpose 
tbe  municipality  could  not  lawfully  raise 
money.     Sinit/iwoTt/i  v.  EdmandM  (Mass.)   118 

21.  Tbe  announcement  by  tbe  collector  at 
a  tax  sale  that  be  hopes  do  person  will  bid 
more  than  the  amount  of  taxes,  interest,  and 
charges  no  a  piece  of  property,  will  not  avoid 
tbe  sale,  where  there  is  no  reanon  to  suppose 
that  Ibe  remark  was  intended  to,  or  does  in 
fact,  influence  the  bidding.  SoalhuiortA  v. 
Edmandt  (Mass.)  118 

22.  Where  a  person  seised  of  lands  as  ten- 
Ut  Id  dower  neglects  to  pay  the  taxes  thereon 
•o  lone  that  they  are  sold  tor  the  payment  of 
taxes,  if  one  of  several  tenants  in  common  of 
tbe  remainder  in  fee  of  such  lands  purchase 
the  landa  at  the  tax  sale,  the  purchase  will  be 
held  lo  enure  to  the  benedt  of  all  thecotenanls 
in  remainder.     Clark  v.  Lind»ey  (Ohio)       740 

28.  A  tax  deed  issued  more  than  Ave  years 
after  the  eipiralinnot  tbe  lime  to  redeem  from 
the  tax  sale  is  invalid,  and  creates  do  lieu  upon 
tbe  real  estate  therein  desctilfed.  Alt^aruier  v. 
Wikox  C&elt.)  735 

24.  No  notice  of  the  explratton  of  Ibe  time 
for  redemption  of  land  from  a  tax  sale  need  be 
givf>n  w)ipretbete  Is  do  person  In  possession  of 
tLR  A. 


to  M  served  on  the  person  In  posseasion  and 
also  on  the  person  in  wboee  name  Ibe  land  is 
taxed.  It  a  resident  of  the  countv  where  Ibe 
land  la  situated.  Broain  t.  /W  <fowa>  Tffl 
20.  One  wbo,  without  asserting  any  claim  of 
right  to  do  so,  herds  cattle  over  a  range  of  nn- 
Inclosed  land  extending  from  1  to  2  mfla  ta 
area,  including  a  particular  quarter  sectioD,  a 
not  in  posseasion  of  such  quarter- section  witb- 
In  tbe  meaning  of  a  statute  requiring  service 
of  notice  of  the  expiration  of  the  time  of  zt- 
demption  of  land  from  a  lax  tale  Upon  tbe  per- 
son in  possession  thereof.  Broien  ▼.  iW 
(Iowa)  757 


tax  sale  upon  the  person  in  whose  name  Ibe 
land  is  assessed  does  not  require  tbe  purchaser 
to  serve  such  notice  on  himself  where  the  laed, 
after  tbe  sale,  has  been  assessed  in  his  7ian:c. 
Brown  v.  Awf  (Iowa)  H' 


Hotvs  Ain>  Briefs. 
Taxes;  state,  aSectlDgcommerce;  validity  of. 
I  of  taxes,  Jurisdiclion  of,  depend: 


SSS 


on  statute. 

How  far  assessments  for  local  improTemenis 
are.  403 

Against  one  in  posaesaion  of  land,  validity  of. 

iia 

Taxation  by  mnnidpalltks;  occupalioo  tax. 
TM 

Sale  for:  redemption  from;  statute  to  be 
alrlctly  complied  with;  notice,  rlgbls  of  owner 
lo  rely  on  receipt  of;  to  whom  given;  what  it 
contained;  service  of;  copy  of,  to  be  seat  by 
mail;  constructive;  service  by  publication.  767 

Exemption;  restricted  use  of  properly.     tSU 


I.  Bight  dajra"  delay  in  delivering  a  message 
,^ing,  "Come  in  baste;  tout  wife  ts  at  tbe 
point  of  dealb," — though  ibe  receiver's  place  of 


business  was  well  known  and  within  a  short 
distance  ol  tbe  olSce  of  tbe  company,  whereby 
be  was  prevented  from  beine  present  at  ha 
wife's  death  or  atleuding  her  funeral, — enlitlr* 
him  to  maintain  an  action  for  the  torL  Touns 
V.  Wetlem.  U.  TtUg.  Co.  (N.  C.)  6S» 

3.  A  stipulation  In  a  printed  form  npon 
wbicb  telegraph  messages  are  required  to  be 
written  before  being  accepted  by  the  company 
for  tranamlssion,  that  the  company  shall  not 
be  liable  (or  miatakes  or  delays  In  tbe  trans- 
mission or  delivery,  or  (or  tbe  nondelivery  of 
unrepeflted  messages,  beyond  tbe  amount  re- 
ceived (or  sending  tbem.  Is  contrary  to  public 
policy  and  void  so  far  as  It  seeks  lo  relieve  tbe 
company  from  "-"-'-—  '-  -■--  -  •■  -  -• 
iutelf  or  Its  ser 
Shm-t  (Ark.) 

8.  Failure  by  a  telegraph  company  to  train- 
mlt  and  deliver  a  message  in  (be  form  or  lan- 
guage lo  which  it  was  Kceived  is  prima  facie- 


D,gH,zedr,yGOOgIe 
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4a  UftblA.     Wetttm  U.  TtUg.  Co.  t.  mortii 

Nom  AXD  Briefs. 

T«1egnph  coapanles;  diligence  required  In 
deliveiT  of  measage;  Injury  to  feetinga  aa  ele- 
ment of  damage;  wbo  may  recover  damagea  for 
delay  In  delivery  of °°" 

Liability  for  failure  to  deltvM.  or  tncorrect 
delivery  ot  meeaagea;  limitation  of  liability: 
measure  of  damagea, 

TElfDER    AND    PAYMENT     nTTO 

COURT.    Bee  alao  AnonOB,  1;  Exbou- 

TOBB   AMD    AsmniSTRATOBe.    10;  MOBT- 

SAas,  0. 

1.  Depoaitlng  the  parcbaae  price  of  real  ea- 
tRte  to  a  banh  after  demanding  a  coDveTauce 
and  making  tender  of  the  amount  due  will  not 
relleva  the  pnrcfaaaer  from  paying  intereal 
thereon  until  it  la  accepted  by  tue  vendor  under 
a  decree  of  apeciflc  performance.  If  he  does  not 
inform  the  vendor  ot  aucb  depoail  or  place  it 
at  fata  disposal,  and  aubsequently  dmwi  It  out 
and  uaea  It  in  bis  bualnesa,  at  tbe  aame  time 
being  in  poaseaeion  of  tbe  premiaea,  receiving 
the  renta  and  proflta,  without  paying  rent,  al- 
though he  ia  at  all  times  prepared  to  p^  the 
Amount  on  demand.  Saniitn  v.  Brti«r  (Hase.] 
25C 

S.  A  depoalt  by  execntora  for  a  legatee  of  a 
«um  which  does  not  equal  tbe  amount  ot  the 
legacy  and  Interest  then  due,  and  which  tbe 
legntee  refuses  lo  accept  aa  a  partial  payment. 
will  not  stop  interest  on  the  legacy  or  any  part 
thereof.'     Wdeh  v.  Adam*  (Haaa.)  244 

8.  Tender  of  the  amount  doe  upon  a  prom- 
iaanry  note  secured  by  a  chattel  mortgage, 
chtFugh  made  after  tbe  note  baa  matured,  ei- 
tingutahea  and  dischargee  tbe  lien  of  the  mort- 
gage.    Uoore  V.  I/ermaji  (tiibn.)  ISO 

4.  It  Is  not  necoasary  to  keep  a  tender  good 
by  bringing  the  money  Into  court,  where  an 
mction  is  brought  by  amortgageetoobtalnpoa- 
aession  of  chattels  after  a  tender  of  tbedebtfaas 
been  made.    Moon  v.  Xorman  (Hinn.)         56 

B.  To  eitlnruish  the  lien  of  a  chattel  mort- 
fmge  by  a  tender,  tlie  proof  should  be  clear  that 
the  tender  waa  fairiv  made  and  deliberately 
and  Intentionally  refused  by  the  morti^ngee, 
that  sufficient  opportunity  was  afforded  for  the 
latter  lo  aacertain  the  amount  due,  and  that  a 
Bum  sufficient  to  cover  the  whole  amount  due 
was  absolutely  and  unconditionally  tendered. 
Moon  T.  Horauin  (Ulnn.)  55 

NOTSB  AMD  BBIKM. 


TRADE-HABK. 

1.  A  white  label  with  a  red  oorder,  contabi- 
ing  tbe  words  "microbe  killer"  and  the  picture 
~*  ~  — 1  striking  a  human  akeleton  with  a 


9.  Tbe  words  "microbe  killer,"  bdng  Eng- 
liah  worda  In  common  use,  cannot  be  appro- 
priated in  their  original  meaning  aa  a  indO' 
mark.    AtffY.  Badata(Tex.)  145 

B.  The  word  "international"  cannot  beez- 
cliuively  appropriated  by  anyone  aa  part  of  » 
trade-name,  if  uaed  in  ita  ordinary  sense,  for  tho 
purpose  of  characlorizlng  the  business  lo  which 
It  is  applied  as  pertalnlne  to  mattera  or  people 
of  different  natlona,  Ketlder  v.  Sanden  (N. 
T.)  578 

4.  The  name  "International  Banking  Com- 
pany" cannot  be  deemed  arbitmry  or  fanciful, 
althonrh  applied  to  a  business  enlirelv  distinct 
from  that  of  banking,  in  connection  with 
wblcb  it  has  never  before  been  uaed,  ao  aa  to 
entitle  its  originator  to  IM  eicluaive  tue  aa 
ainLinst  other  peraona  engaged  in  the  samft 
bualnesa.    EoOler  v.  Banden  (N,  T.)         S7« 

5.  Equity  will  not  aid  in  the  protection  of  » 
trade-name  which,  although  descriptive  of  a 
businesa,  doeanotdeacribe  the  one  In  which  ita 
owner  is  engaged,  but  another  requiring  greater 
Qnancial  striength,  thoa  tending  to  mlalead  and 
defraud  the  public  In  ita  dealings  with  the 
owner,  and  lo  give  tbe  latter  an  advantage 
which  he  would  not  otherwiae  poaaeaa.  Kothr 
ler  V.  Bandtn  (H.  T.)  57» 

UTOTEB  ASD  BiUKFOL 

Trade-mark;  defined;  object  of;  of  what 
may  consist;  what  cannotbe  appropriated;  geo- 
graphical names;  use  of  in  business;  name  of 
place  In  trade-mark;  property  right  in,  when 
allachea;  property  in  words;  noraaand  names 
in  common  use;  asaignment  of  trade-name  and 
trade-mark;  r^ht  to  exclusive  use  of;  proleo- 
tion  of  right  to  sole  use  of;  imitation  of,  an 
infringement:  when  court  will  not  interfere. 
145 
In  words  "microbe  killer."  145 

"Intemalional  Banking  Companj"  cannot 
be  appropriated  aa.  S7< 


Trespass  is  the  proper  remedy  for  dlverdon 
by  defendant  of  tne  water  of  a  stream  lo  tbe 
prejudice  of  the  plaintiffs  right  as  a  riparian 


Uve  partiea.    Bom  v.  MilUr  (Pa.) 

NOTSB  ADO  BMEFI. 


TRIAL.    See  alao  Liskl  ahs  Blaxceb,  10; 

1.  A  statutory  right  to  challenge  perempto- 
rily Id  a  civil  case  two  of  the  Jurors  from  the 
panel  called  lo  try  the  cause  extends  to  by* 
slanders  put  upon  tbe  panel,  as  well  aa  to  Ju- 
rors reKulsrlyaummoned;  and  racb  Jurors  may 
be  cballeoged  alter  they  have  been  sworn,  but 
before  anything  else  is  done,  where  such  prao 
tice  prevails  in  tbe  cases  of  regularly  summoned 
Jurora.    SaekeU  v.  Uudtr  (Mass.)  SBl 

&  The  guestioD  whether  m  canae  li  a  aattaa 


Tbotek;  Tbums. 


the  iDjury  would  not  have  uikea  place,  is  a 
question  of  fact  LouitnlU,  S.  A.AO.R  Co. 
y.  MUeAe  (Ind.)  760 

8.  A  qnestfoD  of  Hpedd  damaK^  Id  an  actioD 
for  libel  in  publisbing  a  person  as  Bdelioqueat 
debtor  Is  fortbe  Jury,  vbere  lie  proves  that  one 
person  has  refused  him  credit  on  account  of 
the  publication.     Muebe  v.  Tul«ur  (Wis.)     86 

4.  Where  a  transfer  of  real  estate  bj  a  fail- 
ing debtor  in  sslixfaclion  of  bd  existing  debt  is 
attacked  by  creditors,  the  question  of  the  suffl- 
ciency  of  the  consideration  for  tie  transfer 
should  be  submitted  to  the  Jury,  Mobile  Sav. 
Bank  v.  MeDonatU  (Aia.)  64« 

D.  In  an  action  to  recOTer  damages  for  Inju- 
ries resulting  from  the  conducting  of  a  business 
which  is  B  nuisance,  tlie  queslions  whether  or 
not  the  business  is  carried  on  in  a  convenient 
and  proper  place,  and  whether  or  not  the  use 
made  h;  its  owner  of  bis  land  is  under  the  cir- 
cumstances reasonable,  should  not  be  submitted 
to  the  Jury,  atiice  no  place  can  be  convenient 
for  the  carrying  on  of  a  business  which  is  a 
nuisance  and  which  causes  substanlisl  injuir 
to  the  property  of  anolher,  and  no  use  of  one  a 
own  land  can  be  reasonable  which  deprives  an 
adjoining;  owner  of  the  lawful  use  and  enioy- 
ment  of  blB  property.  Bvtqaehanna  FMiiitrr 
Co.  V.  MaloM  (Hd.)  787 

6.  Requited  char^  faaTingnotcstlmonylo 
support  the  bypotliests  on  which  they  are  based 
are  properly  refused.  Alabama  Q.  8.B.O0.  ▼. 
CarmUluul  {&!&.)  888 

T.  Il  is  not  error  to  refuse  a  request  to  give 
«  special  instruction  to  the  jury,  where  the 
court  has  already  embodied  the  proposition 
GOnlalned  therein.  In  its  general  charge.  In- 
Itrnational  ±  Q.  N.  E.  Co.  t.  Ke«nan  (Tex.) 
TOB 

6.  Requested  charges  which  nndertake  to 
call  the  attention  and  invite  the  consideration 
of  the  jury  to  facts  and  circumstances  devel- 
oped In  evidence,  tending  to  cast  suspicion  on 
certain  transacliona,  and  which  are  supposed. 
to  be  persuasive  of  fraud,  are  properly  refused 
as  being  mere  argumenta,  Mobile  Sob.  Bank  v. 
MeDonaea  (JUa.)  646 

D.  InstnictloDS  assuming  that  botb  parties 
Agreed  to  a  rule  of  damages  In  respect  to  which 
a  Blatuie  gives  election  are  not  thereby  errone- 
ous, wliere  evidencu  has  been  offered  oy  plain- 
tiff acdadmilled  without  objection  to  prove  the 
damages  according  U)  such  rule.  Botum  v. 
ILidffee  {S.  D.)  817 

10.  Instructions  that  a  grandaon  can  recover 
the  value  of  bis  services  for  his  grandfather  on 
an  implied  contract  are  erroneous,  where  they 
also  charge  that  the  relation  of  parent  and  child 
exists  between  tbem.  Murphy  v.  Murphy  (S. 
D.)  820 

11.  An  instruction  the  wording  of  which 
would  lead  ibe  Jury  to  believe  that  tbey  had 
the  discretion  to  tine  defendant  or  not  to  One 
him,  if  they  found  bim  guilty  of  violating  the 
statute,  is  properly  refused  where  the  statute 
prescribes  a  fine  In  all  cases  of  guilt.  WeM  v. 
State  ilBd.)  664 

12.  An  Instruction  Is  properly  refused  In  a 


eled  and  sworn  to  try  deKndant  on  the  » 

charge,  without  regard  to  the  facts  whidi  msT 
have  led  to  the  dlacharge  of  anch  jury.  Weti 
V.  State  {lad.)  664 

18.  Where  a  spedal  verdict  tufOdently  cov- 
eis  all  material  and  controverted  queslioai  of 
(act  In  the  case.  It  is  not  error  to  refuse  U>  sub- 
mit other  questions  to  the  Juiy  as  the  basis  of 
a  special  verdict,  Wrwht  v.  Jfulnannf  (Wis.) 
M7 

14.  A  geueral  verdict  of  gnllly  Is  auffidenl, 
under  an  Indictment  charging  the  same  offense 
in  several  couuts,  although  someof  ibem  charge 
a  felony  and  othera  a  noudemeanor,  Herman 
V.  PeopU  (Dl.)  ie> 

HormASP  Bsixn. 
Trial;  when  instructions  may  herefneed.  70S 
Right  of  peremptory  challenges  to  jurors. 

891 
FetltloD  to  change  venue,  as  contempt.  566 
Of  criminal  action,  change  of  venue.        82& 


such  purchaser.     Botum  v.  Bodget  (S.  D.)  SIT 
NoTBS  Airs  Bhispb. 
Trover  and  conversion;  the  necesally  of  de- 
mand  before  suit;   wrongful  attachment  and 
lev;  of  property;  sale  of  converted  properly. 


TBCSTS.    See  also  CoBPOBATioira,  21,  20. 

1.  A  declaration  In  a  will  establishin?  a  trust 

fund  (he  income  of  which  is  to  be  paid  annu- 
ally to  a  certain  person  for  life,  that  such  in- 
come shall  not  be  subject  to  the  debts  of  the 
beneflciary,  and  that  if  any  attempt  is  made  to 
subject  il  to  such  debts  it  shall  be  added  to  the 
principal  and  the  beneflciary  shall  receive  no 
part  of  it,  will  not  take  it  out  of  the  operation 
of  a  atstnte  making  trust  eatalee  subject  to  the 
debts  of  those  to  whose  nse  they  are  held, 
where  the  beneficiary  is  given  power  to  dispose 
of  the  principal  by  will.  Uayen^  v.  Bland 
(Ky.)  6» 

2.  Where  a  will  which  devises  manufactur- 
ing property  to  trustees,  with  directions  to  per- 
mit testators  three  sons  to  occupy  and  improve 
It  for  their  Joint  beneflt  so  long  as  they  can 
agree  and  make  the  business  profitable,  and 
when  tbey  fall  to  do  so  to  sell  the  same,  invent 
the  proceeds,  and  pay  over  to  each  son  one 
thira  of  the  accumulated  fund  upon  his  arriv- 
ing at  the  age  of  fifty  years,  contains  a  clause 
which  requires  the  property  to  be  appruised 
and  sold,  if  one  of  the  sons  ao  desires,  (o  eiilicr 
two  if  they  will  buy  it  at  (be  appraised  vhIuc. 
otherwise  to  strangers,— a  sale  to  two  of  (he 
sons  under  the  latter  clause  will  not  termlniite 
the  trust,  but  it  will  conlluue,  as  to  the  pro- 
ceeds, the  same  as  If  the  sale  bad  been  made 
under  the  other  provlolon  of  the  wilL  Mm- 
daU  V.  GleaMn  (Uaas.)  S0» 


tbe  nibacriplfoiu  ind  apply  tbe  money  lo  the 
cancellation  of  corporate  debts,  caonot  acquire 
•n  IntercM  in  a  JudgmeDt  a^inst  tbe  corpora- 
tioD,  for  tbe  payment  of  wliicb  he  htis  suffldent 
niooev  in  bis  nandB,  realized  from  Block  sub- 
BcriptionB,  wblcfa  shall  be  hoHtile  to  tliOM  od 
whose  bebalf  he  ia  Bcdng,  wltboul  their  con- 
oent.     WUtoH  T.  Breokihin  (Ind.)  793 

4.  A  iflll  RiTisg  to  testator's  nepben  and 
two  oleces  the  residue  of  bis  property  in  equal 
■hares,  to  be  beld  Id  trust  by  executors  or  trus- 
tee*, consisting  of  tbe  nephew  and  one  ol  the 
nieces.  In  case  Ibe  other  niece  marries  the 
property  to  be  held  and  owned  by  tbe  trus- 
tees, transfers  the  property  to  the  trustees  la 
trust  for  tbemselves  and  the  other  niece;  and 
no  interest  passes  to  tbe  testator's  heirs  at  law 
which  will  entitle  them  lo  maintain  a  bill  for 
the  dlfisioD  of  the  property  according  to  the 
Btatnte  of  Distributioni.  0al6  t.  Sickerton 
(Uass.)  200 

6.  Wbiletnistfundsmay somethnesbeprop- 
erly  Invested  in  railroad  stock,  yet  a  trustee 
under  a  deed  of  trust  containing  no  specific 
directions  concerning  investments  will  be  com- 
pelled to  make  good  tbe  losses  sustained  by  in- 
vesting in  such  stock  after  he  has  already 
fovesi^  between  one  Oftb  and  one  fourth  of 
the  entire  trust  fund  tn  stock  of  the  same  road, 
where  tbe  road  runs  through  a  new  and  com- 
paratively unsettled  country,  has  required  a 
Seat  outlay  of  money,  is  heavily  indebted,  and 
I  continued  prosperity  cannot  be  predicted, 
although  he  acted  in  good  faith  and  upon  the 
advice  of  peisons  whom  he  considered  quali- 
fied to  give  advice  upon  the  subject.  Ihckin- 
lon't  Appeal  (Mass.)  276 

8.  To  avoid  a  purchase  by  a  trustee  of  prop- 
erty Involved  In  tbe  trust,  it  is  sufficient  for 
the  beneficiaries  to  show  his  rdallon  u>  the 
properly  and  lo  them.  Wiiton  y.  Brookthire 
(Ini)  '  792 

NOTXBASD  BBiEra. 

Trust;  devise  of  property  In;  dlstinctlOD  be- 
tween principal  and  income.  431 

Parol,  how  far  within  Statute  of  Frauds.  287 

Party  claiming  properly  discharged  of,  must 
■how  sucb  discharge.  617 

Trust:  investment  by  tmateesi  rules  in  the 
aevenJ  States.  279 

Trust 
at  hU  o 

ennrea  to  benefit  of  eatui  gvt  trutt,  when; 
demniflcatlon  of  trusteei  trustee  caiiDot  pre 
by  trust.  1 


Interest  voliintsrfly  paid  In  E 


s  of  the 


:t  has  been  executed,  altbough  there 
it  no  statute  autburizing  such  recovery,  Ihe 
lender  being  entitled  to  credit  for  the  aroonnt 
of  tbe  loan,  with  interest  at  the  highest  lawful 
«L.R.  A. 


VABIAKCB.    Be 


1.  Taking  a  conv 
eration  of  an  antec< 
stitute  a  penon  whc 
who  in  no  way  cbai 
cent  purchaser  as  ae 
and  undoubted  pni 
land.     Tarkington  i 

S.  A  fraudulent  > 
rescission  of  tbe  sale 
tbe  defrauded  vende 
of  tbe  property  paid 
demsnd  is  lo  have  tt 
amount  of  purchaa 
creed  to  p^  back  to 
V.  PuTtiU  (Ind.) 

8.  A  deed  Intender 
lute  deed  as  regards 
recorded  without  an 
purchaser  wUl  take  I 
equity  of  redemptioi 

Note* 
See  also  Boirx  Fidb 

Vendor  and  pui 
"moreorless,"inac 
of  land  by  metes  i 
contract. 

Lien  of  vendor;  I 
waiver  of;  right  of  a 

VENDOR'S   LH 


VERDICT.    Bee: 

VIU^GE.    Seel 

Notes 

Voluntary  associai 
ual  members  for  del^ 

Suspenedon  of  me 
not  reviewable  by  cc 

VOTE,    Bee  Corf 


1.  A  person  cat 
milted  lo  vote,  be  o 
qualifications  which 
he  does  not  have  to 

(iDd.) 

2.  A  law  which 
registered  in  order  U 
It  permits  another  pt 


Waitxb— Watzb  CoupAmse. 


regfaterpd,  ts  void  under  a  Comtltatioii  whicb 
prescribes  reeistrHtloQ  according  to  law  as  one 
of  the  qnHliflcattoiu  of  Toten.  Morrii  t. 
PoweU  a<id.)  836 

8.  Wbere  a  State  Constttutlon  haa  flzed 
and  defined  the  qiinlificBiioDB  necemarj  toooo- 
Biilute  one  a  Toier,  tlie  Legislature  has  no 
to   require    addilionaT   qualiQcationB. 


leoce,  where  a  propertj  quallncBtlon  ia  not 

Dong  those  fixed  by  the  CoiutftutioD,  a  stat- 

requlring  a  certain  class  of  persona,  In 


Constttntlon  an  electoral  qnaltflcaUoii,  a  regli- 
^T}  law  can  be  nurained  only  aa  providiDia 
reasonable  mode  or  method  by  which  the  qual- 
ifications of  an  elector  may  be  aacerUineJ,  at 
as  regulating  rea«onab1j  the  exercise  of  the 
right  to  Tota.  Stait,  Boj/U,  T.Board^Etam- 
iiter*  (Nev.)  830 

11.  Ner.  Const,  art.  IS,  S  1.  p 
proposed    constitutional    ametidi 


der  to  entitle  IbemBelves  to  TOte,  to  produce 
certiflcntes  which  can  onlv  ba  obtained  in  case 
thLV  own  pcopeny,  isvouL  Morrit  »,  PontU 
<lnd.)  826 

4.  Where  the  Constitntlon  t«qalras  red- 
dence  in  a  voting  precinct  for  only  thirty  daya 
Iwfore  an  election  to  entitle  a  person  to  vote, 
the  Legislature  cannot  require  him  to  register 
ninety  days  before  an  election,  il  the  act  of 
registering  includes  the  fixing  and  dedgnatlon 
of  tbe  precinct  in  which  he  Bhall  be  entitled  *~ 
Tote.    Marrit  v.  iWrfl  llnd.)  a 

B.  A  requirement  that  an  tnleading  TOter 
■hall,  at  the  time  of  registering,  sign  a  siato- 
ment  as  to  his  lodging  place,  and  that  he  la  a 
bona  fide  reeideat  of  the  precinct  in  which  he 
lodges,  the  production  of  acertificate  of  which 
at  election  time  is  necessary  to  show  his  right 
to  vole,— is  an  attempt  to  compel  him  to  des- 
lgnBi«,  at  the  lime  of  registration,  the  prednct 
in  which  he  shall  tw  entitled  to  vote.  3tarrU 
T.  PmceU  (Ind:) 

6.  Where  the  Constitution  requires 
Legislature  to  provide  for  the  registration  of 
all  persons  entitled  lo  vote,  a  law  providing  for 
the  regislrstion  of  a  class  or  part  only  of  the 
voters  is  void.     Jtforn*  v.  i^iwii  (Ind.)         826 

7.  A  law  Impoelng  extra  burdens  aod 
hardship  in  the  matter  of  reglstratton,  utmr 

Kraons  entitled  to  vote  ander  ue  Constitution, 
t  who  are  absent  from  the  State  for  a  period 
of  six  monlbs  or  more,  or  who  are  compelled 
to  change  their  places  of  residence  from  one 
oouDty  to  another  within  six  months  next  pi 
ceding  an  election,  in  order  to  be  permitted 
cast  their  votes,  is  invalid.  Hence  a  law  which 
requires  such  persons  to  register  ninety  days 
befoie  an  eleclioD,  while  other  persons  are  not 
required  to  register  at  all,  la  void.  Morrit  v. 
F»we!l  (Ind  )  826 

8.  Provisions  of  a  state  law  as  to  the  condi- 
tions for  the  nominations  of  candldalea  for 
office  before  the  day  of  election  are  mandatory 
aod  must  be  strictly  complied  with;  and  the 
name  of  one  who  was  not  nominated  in  the 
manner  fixed  by  the  aiatute  should  not  be  pub' 
liahed  or  printed  on  the  ofQcial  baUot  iVtcs" 
Lvih  (Mont.)  4( 

9.  The  fact  that  ttie  name  of  one  who  was 
elected  to  an  office  was  published  and  printed 
on  the  ballola,  although  he  was  not  nominated 
in  any  legal  manner,  and  the  notification  of  his 
nomination  was  not  filed  within  the  period 
named  in  the  statute,  avoids  his  election  under 
the  AuEtralisn  ballot  system,  notwithstanding 


whom  they  dedre  to  vote.    iVtM 
<Mont.)  4B7 

10.  When  registration  Is  not  made  bj  the 
9L.R.  A. 


part  of  the  ConsUtution,  doea  not  restrict  the 
right  to  vote  at  a  special  election  for  the  adop- 
tion of  an  amendment  to  those  only  who  were 
aualified  to  vote  for  the  membere  of  the  Legia- 
iture  who  voted  upon  the  propoaed  amend- 
ment, but  all  the  electors  of  tbe  Slate  are  enti- 
tled lo  vote  upon  the  subcaiBslon  theteof. 
ataie,  Boyla,  v.  Board  of  Siaaninen  (Kev.)  88S 

12.  The  adoption  of  the  registry  lists  of  a 
general  election  held  the  preceding  year  is  a 
reasonable  regulation  vbich  will  not  invalidate 
a  special  election  for  Ibe  approval  of  proposed 
constitutional  amendmenia,  held  three  months 
after  the  general  election,  Biatt,  Bogle,  v. 
Board  of  Szaminen  (Nev.)  686 

18.  Since  reglslralloD  Is  not  an  electoral 
qualification,  a  statute  providing  for  the  sub- 
mission of  proposed  constitutional  amendment* 
to  a  vole  of  the  people  at  a  special  election  doe* 
not  violate  Nev.  Const  art.  16,  ^  1,  on  the 
ground  that  the  voters  registered  nnder  the  Act 
are  not  qualified  to  vote  upon  the  propMcd 
amendments  because  of  not  being,  at  the  data 
of  the  special  election,  reglstoed  so  as  to  have 
entitled  them  to  vote  fora  member  of  the  Leg- 
islature which  voted  to  cnbrnittbeamendments 
to  the  electors.  BtaU,  BoyU,  T.  Board  ^  Et- 
amintr*  (Nev.)  880 

Notes  add  BBiEra. 

Voters  and  elections;  powerof  Legislature  to 
fix  qtialiflcatlona  of  voter*.  836 

Statutory  requircmenta  must  be  complied 
vrith.  467 

WAITER.    See  AMUMfffiT,  1;  WiLU,  16. 

WABEHOnSSHEH. 

A  warehouseman  who  baa  given  a  receipt  tor 
eggs  in  casea  without  any  distinguishing  marks, 
but  which  be  can  identify,  lobe  delivered  onlT 
on  surrender  and  cancellation  of  the  receipt,  u 
liable  to  a  holder  of  the  receipt  who  has  made 
advances  on  the  eggs,  in  cnoe  he  deliven  ibera 
to  the  depodtor  without  the  surrender  of  tho 
receipt,  although  he  retains  other  egg*  be- 
lon^ng  to  the  latter  to  anawer  the  recelM. 
Fifth  Sat.  Bank  r.  Provideiua  Wa/rOunm  Co. 
(R.L)  S60 

KoTxe  UTS  BiUET& 

Warebouseman;  dutiea  of.  SST 


WATER  COMPANIES. 

Nora  ASD  Bristb. 

Water  oompaniea;  franchise  not  excluBive; 

word*  coupled  or  aaaodated,  how  uudentood. 


.COCH^IC 
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W&TXBJ  ABD  WATBRCousaxs— Wills. 


WATBBS   AlTD    WATERCOURSES. 

SeealwCOTEHAKT,  i;  Ehimbiit  Dokaiv, 

1,    2;  flHHEBIHB,    1;  NKaLIOBHOa,    1,    3; 

Taxes,  8, 10,  IS. 

1.  The  title  to  a,  Great  Poad  whlcti  had  been 
graated  to  a  ton □  prerloiuly  to  the  panage  of 
Hub.  Code  1647,  but  whtcli  lud  not  at  tbat 
time  pasMd  to  aprivate  peraoo,  conld  not  tbere- 
after  be  tranBfened  to  anj  private  pereon  or 
peraoDs;  and  any  deed  attemptiog  to  make  such 
tnnafer  b  void.  AHom^Otniirat.  Mann,  v. 
Steers  Copper  Co.  (Maai.)  610 

2.  Private  rights  io  Great  Fonda  conld  be  ac- 
quired b7  prescription  duringUie  interval  be- 
tween the  passage  of  Hsss.  Rev.  Stat.  1880, 
chap.  IIB,  g  18,  making  the  Btatute  of  Limi- 
tations of  real  actions  applicable  to  suits 
brongbt  bj  or  on  bebalf  of  the  Common  wealth, 
and  Mass.  Stat  1807,  chap.  270.  provldiog  that 
such  statute  shoald  not  apply  "to  any  property, 
rlgbt,  title,  or  Interest  of  tJie  Commonwealth 
below  hlgb-water  mark  or  Id  the  Great  Ponds. 
Atlomey-GeTieral,  Mann,  Y.Bntre  Copper  Co. 
(Mass.)  SIO 

Notes  aud  Bbievb. 

Waters  and  watercourses;  riparian  ri^ht  to 
use  wHten  of  stream;  rooveysnce  of  pnvllege 
to  use  water;  right  to  divert  stream,  damages 
for.  ^"^ 

Paramount  right  of  nsTlgatlon  over  flsb 
rigbts. 

Individual  rights  In  Great  Ponds. 
WHARFAGE  AlTD  WHARVES. 

The  owner  of  a  landing  on  a  navigable  river 
la  authorized  to  prohibit  its  use  for  unusual 
and  unaccustomed  purposes,  sucb  as  the  stor- 
age and  keeping  of  timber  to  be  rafted  which 
may  obstruct  free  access  to  and  from  vessels. 
Oompltm  T.  Sawkint  (Ala.)  881 

WILLS.    See  also  Action  or  Butt.  S:  Ez 

KCCTOKS  AHD  ADUINIBTRATOSS,  2;  JOINT 
'1  hKANTS  \so  Tknants  tn  Couhon,    1; 

PARTrrioN,  2;  Real  PsorBBTT,  1,  8,  4; 

Tbdstb,  1,  4. 
1.  A  nuDCupallve  testament  bjpublic  act  need 
contain  no  oilier  description  of  ibe  witnesses 
than  Ibetr  names,  their  number,  and  their  resi- 
dence. It  need  not  ejpressly  negative  the 
eiistenre  of  Incapacities,  which  aremallersfor 
exterior  proof,  as  ground  of  nullity.  DdHieo- 
baV*  SwxeiMion  il&.)  829 

3.  Where  a  nuncupative  will  deacribea  the 
witneasee  as  domiciled  in  the  place,  that  suf- 
ficiently declares  their  residence,  because  domi- 
cfl.  ex  vi  termini,  includes  residence.  Del 
SteobdTt  Buaeaion  (Lb.)  82S 

8.  Ga.  Code  1868,  §  SlSl,  makltig  all  prop- 
erty acquired  subsequent  to  making  of  )he  wul 
pasB  under  it  If  its  provisions  be  sufficiently 
broad,  is  prospective  only;  snd  after-acquired 
real  estate  does  not  pass  under  a  will  made  be- 
fore this  provision  went  into  operation,  even 
though  the  testator  did  not  die  un  111  afterwards. 
Morgan  t.  Huggint  (0.  C.  M.  D.  Qa.)  040 

4.  The  word  "Issue,"  In  a  clause  tn  a  will 
providing  that  issue  of  a  deceased  lejratee  shall 
take  Its  parent's  sbnre,  will  not  bereslricled  lo 
meu)  simply  "children,"  but  will  be  extended 
»  L.a  A. 


as  clearly  otherwise,  BiOty.BanutnUMaM.) 
211 

0.  Where  a  will  which  createe  a  trust  In  real 
estate,  and  provides  that  the  legal  heireof  each 
beneflciary  shall  succeed  to  bis  share  iu  case  of 
bis  death,  contemplates  s  change  of   the  real 


(Ma« 


8.  A  will  which,  after  providing  for  testalor'B 
hurl  si  expenses,  gives  "so  much  of  my  worldly 
estate"  to  a  certain  person,  and  does  not  other- 
wise dispose  of  any  properly,  but  revokes  all 
previous  wilU,  gives  the  persons  named  the 
whole  estate.  Morgan  t.  Mvggint  (C.  C.  N. 
D.  Ga.)  040 

7.  If  a  will  gives  a  portion  of  whatever  of 
testator's  estate  remains  at  Uie  death  of  a  per- 
son named  to  cerialu  persons  in  tee,  and  ihe 
remainder  to  such  as  ma;  be  jiving  of  the 
children  of  certain  other  persons.  '  the  issue  of 
any  deceased  legatee  to  lakelts  parent's  legacy," 
the  latter  claose  will  beconSuedln  Its  opera- 
tion to  the  second  class  named,  and  will  not  be 
extended  to  the  first  class,  who  al  the  death  of 
the  leetator  will  take  vested  Interests  in  the 
shares  given  them.    IliOt  v.  Barnard  (Uass.) 

211 

8.  Where  a  testator  gives  a  portion  of  what- 
ever of  his  estate  remains  at  the  death  of  k 
certain  person  to  such  as  may  be  living  i.f  the 
children  of  fourother  persons,  "the  issue  of  any 
deceased  lepniee  to  take  Its  parent'*  share"  ix 
such  person's  deaih,  the  eslale  i^vea  nill  be 
divided  into  as  many  parts  as  there  are  chil- 
dren of  Ihe  four  persons  who  ere  living  and 
who  have  deceased  leavini;  Iraue  who  sre  still 
liviDg,  and  each  livintt  child  will  take  one  part, 
and  uie  part  representing  each  decesK'd  child 
will  be  divided  among  bis  Isaue,  e.Tclitding 
issue  of  living IsBua.    HiiiiY.  Barnard {'i&tif,<i 

211 

9.  The  words  "deceased  legatee,"  in  a  will 


any  defeased  legatee  to  take  ita 
parent's  legacy,"  mean  a  person  who  was  with- 
in the  class  and  who  would  have  been  a  legatee 
if  be  had  not  deceased.  JHUi  v.  BtoTiord 
(Mass.)  211 

10.  A  will  which  provides  that  the  residue 
of  the  testator's  estate  shall  be  equally  divided 
between  bis  children,  but  directs  that  when  the 
division  is  made  one  of  the  children,  naming 
her,  shall  have  her  share  set  oft  to  her  in  other 
kind  of  property  than  slaves,  does  not  vest  the 
legal  title  of  the  residue  of  his  real  estate  In  his 
executore,  but  vests  it  In  the  children  as  ten- 
ants in  common  until  the  partliioa  shall  be 
made.    Bimmoni  v.  Spratt  (Fla.)  848 

11.  The  acceptance  by  a  woman  of  the  pro- 
visions of  her  husband's  will,  giving  bertbe  use 
of  his  real  estate  so  long  as  she  remains  his  wid- 
ow, will  cr "  ■-"  ^-- '- 


WlTKBtSB^;  Wk[T  ASD  PBOOBBS. 


effect  upon  tbe  happeotDg  of  rach  event;  and ' 
in  csBc  she  §ella  Ihe  property  and  tbeo  remar- 
ries,  tesiBior'H  heirsatlftw  may  lecoverlt from 
tbe  possession  of  the  purchttsen.  Knight  v. 
Mdlumey  (Mass.)  673 

19.  Where  a  widow  has  power  to  accept  or 
rtjecl  the  provision  made  for  her  by  will  In 
lieu  of  doner,  in  case  she  accepts  she  can  take 


flies  some  date  other  than  that  of  the  death  of 
the  testator  as  the  one  from  which  interest  will 
begin  to  run,  therule  which  regards  the  widow 
as  a  purchaser  tor  value,  entitled  to  interest 
from  testator's  death,  will  be  disregarded.  Weldi 
v.  AdamtiTABBs.)  244 

18.  A  devise  of  a  farm  condittosed  that  the 
devisee  shall  support  and  maintain  testator's 
dauf;bt«r  out  of  the  farm  during  her  life,  does 
not  make  the  support  contlnj;ent  upon  the 
daughter  residing  on  the  farm.  DUk»on  v. 
Pitla  (Wis.)  687 

y  for 
I,  to  the  testator's  daugnter, 
with  due  regard  to  the  condition  in  life  of  tes- 
tator and  bis  family  at  the  time  of  his  death, 
fulfllls  the  condition  in  a  devise  of  a  farm 
which  requires  the  devisee  to  support  such 
daughter  out  of  the  properly;  and  tbe  devisee 
cannot  be  required  to  pay  her  a  cash  annuity  -- 
deliver  such  articles  elsewtaera.    Diekton 

15.  The  failure  of  a  devisee  to  inform  o 
whose  support  out  of  the  property  devised  w 
made  a  condition  to  his  receiving  it,  of  his 
readiness  to  furnish  such  support,  puis  him  in 
default  and  renders  him  liable  to  pay  a  cash 
commutailon  for  past  support,  even  though  no 
demand  therefor  was  maae  upon  him.  Sucb 
failure  will  not,  however,  have  such  effect  aa 
to  future  support;  nothin.^  short  of  ahsoluie 
refusal  or  neglect  to  furnish  the  support,  after 
the  obllgatioD  to  do  so  and  the  manner  of  do- 
Ine  it  have  been  authoritatively  adjudicated, 
will  entitle  the  one  to  whom  the  support  la  due 
to  receive  a  cash  annuity  for  life.  JiifJcwJi  v. 
Field  iHii.)  587 

Id.  Oneentltledtoalifesupportontof  lands 
devised  to  another  subject  to  such  support 
waives  her  right  thereto  by  relying  upon  her 
husband  for  her  support;  but  upon  tbe  latter's 
death,  the  obligation  of  tbe  devisee  revives  as 
to  future  support  and  maintenance.  Diekton 
T.  FiOd  (Wis.)  6S7 

17.  A  legatee  who  seeks  to  charge  the  pay- 
ment of  his  legacy  upon  land  spedficaily  de- 
vised  must.  In  case  the  will  does  not  exptess- 

aOT  impliedly  make  the  legacy  a  charge  upon 
e  land,  show  that  tbe  testator  did  not,  at  the 
time  of  the  execution  of  tbe  will,  have  personal 
property  out  of  which  the  legacy  could  be 
paid.  Such  fact  need  not  be  sbnwn,  however, 
where  the  land  Is  not  apeciflcally  devised  and 
the  legacy  is  made  a  charge  thereon.  Davidton 
T.  Cooa  flnd.) 

18.  A  legacy  is  made  a  charge  upon  tbe 
whole  residuary  estate,  including  1end,by  a  will 
which  dvee  the  legacy  and  directs  that  it  shall 
he  made  out  of  testator's  estate,  and  then  pro- 
ceeds: "  When  the  above  amount  of  money 
•  L.&  A. 


sliall  have  been  paid,  I  direct  that  tbe  remin- 
der of  my  whole  estate  shall  be  equally  divided 
among  my  beln."  Damdton  t.  Oom  (Ind.) 
634 

10.  Payment  of  legadee  may  be  enforced  out 
of  land  devised  by  a  residuary  clause  and  upon 
which  they  are  made  a  charge,  even  afterflnal 
settlement  of  the  estate,  where,  upon  such  set- 
tlement, there  Is  no  personal  proper^  applica- 
ble thereto.     Davidaon  v.  Goon  (Ind.)  581 

SO.  If  a  will  Is  silent  as  to  the  time  when  a 
legacy  la  to  be  paid,  Ihe  legatee,  in  case  be 
stands  in  tbe  position  of  a  purcbaaer  for  value. 
is  entitled  to  have  the  time  of  payment  de- 
termined by  tbe  legal  presumption  of  the  testa- 
tor's  intent      W^  i.  Adam*  (Hasa.)         U4 

NoTBi  Aim  BsiRn. 

Wills;  claimant  under  will  must  accept  its 
provisions  as  a  whole;  distinction  between 
words  of  limitation  and  condition;  condiiions 
precedent;  condition  subsequent;  conditional 
devisee,  operatjon  and  effect;  enforcement  of 
condition;  devise  of  life  estate  to  wife.        105 

Bequest  to  nephews  and  nieces;  Instances; 
residuary  estates;  residuary  bequest;  what 
passes;  what  passes  by  general  residuary  be- 
quest; action  or  suit  to  recover  legacy;  equity 
jurisdiction,  amount  in  coniroversy.  i!00 

Veetsd  and  contingent  remaindere  dirtin* 
guished  and  defined;  intervention  of  tmstoefl; 
auspendlng  time  of  vesting  of  estate;  wben 
estates  vest;  rule  which  governs.  211 

Testamentary  charge  on  land,  how  created; 
directions  in  Will;  effect  of  acceptance  of  de- 
vise; directions  for  sale  of  land;  legacy  cbaree- 
able  on  residuary  estate;  eioneratioa  of  per- 
sonalty; intention  of  testator  to  govern.        584 

Nuncupative  will  defined.  B29 

Devise  to  widow  during  widowhood,  with 
contingent  authority  to  sell.  673 

Devise  for  support,  construction  of.  637 

Wbat  legacies  bear  interest:  In  Ueu  of  dower. 
244 


1.  Aquestion  on  cross-ezamlnattonaatohow 
many  men  plaintiff  owes  besides  defendant  fn 
the  city  where  be  lives  i«  not  proper  in  a  suit 
for  libel  in  publishing  him  as  a  delinquent 
debtor.     XueUt  v.  Tutmr  (Wis.)  86 

3.  A  party  has  no  right  to  cmss-ezamine  a 
witness  except  as  to  farts  and  circumstances 
connected  with  mattera  stated  in  his  direct  ei- 
aminatiOD.    Botum  v.  Had^ie*  (S.  D.)  BIT 

WRIT  AND  PROCESS.    See  also  Cor- 
BTircnoNAL  Law,  11;  Ooitbtb,  3;  Lnu- 
TATioN  OF  AcTiose,  8. 
An  objection  that  a  notice  to  a  nonresident 
was  nut  published  for  three  succesaive  weeks 
as  required  by  law,  but  only  for  three  Inser- 
tions during  two  weeks,  is  not  valid  where 
three  full  weeks  after  the  first  publication  ex- 
pired more  than  thirty  days  before  tbe  flrst  day 
of  tbe  term  at  which  he  was  notified  toappear. 
Horn  V.  Iftdianapoli*  Nat.  Bank  (JiA)      «78 
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CASES  IN  9  L.  R  A, 


B  L.  R.  A.  83.  PEOPLE  t.  NORTH  RIVER  SUGAR  REF.  00.  121  N.  T.  582,  18 
Am.  St.  Rep.  843,  24  N.  £.  B34. 

Action  by  receiver  to  recover  profits  from  other  partj  to  ill^al  combination 
in  Qray  v.  Oxnard  Bros.  Co.  60  Hud,  3S8,  13  N.  ¥.  Supp.  SO. 
ParfeltBPc  or  tmnchlse  aad  dliMOIotlon  of  eorporatloa* 

Cited  in  People  &c  rel.  Union  P.  R.  Co.  v.  Colorado  Eaatern  R.  Co.  8  Colo.  App. 
307,  4Q  Pac.  219,  holding  that,  to  support  action  by  people  for  redreaa  of  wrong, 
injurj  muit  bave  been  done  to  people;  People  ex  rel.  Mcllbany  t.  Cbieogo  Lire 
Stock  Excbange,  170  111.  570,  30  L.  R.  A.  377,  62  Am.  St.  Rep.  404,  48  N.  B.  1002, 
holdiflg  that,  to  warrant  forfeiture  of  charter,  misconduct  must  tend  to  injure 
public  by  affecting  welfare  of  people;  State  ex  rel.  Atty.  Gen.  v.  Interstate  Sav. 
Inveat.  Co.  04  Ohio  St.  318,  62  L.  R.  A.  643,  83  Am.  St.  Rep.  764,  00  N.  E.  220, 
granting  judgment  of  ouster  against  corporation  for  issuing  and  selling  invest- 
ment cerfiflcatet  in  nature  of  lottery;  State  mi  rel.  Snyder  v.  Portland  Natural 
Gas  ft  Oil  Co.  153  Ind.  488,  63  L.  R.  A.  416,  74  Am.  St.  Rep.  314,  53  N.  E.  10S9, 
holding  agreement  of  gas  lighting  company  with  competing  corporation,  fixing 
price  to  consumers,  sufficient  warrant  for  declaring  forfeiture  of  franchise;  Peo- 
ple V.  Equitable  Mut.  F.  Ins.  Co.  12  Misc.  600,  33  N.  Y.  Supp.  708,  holding  that 
temporary  receiver  will  not  be  appointed  in  action  to  dissolve  corporation  when 
public  injury  not  shown  imminent;  State  ea  rel.  Crowe  v.  National  School  of 
Osteopathy,  76  Mo.  App.  445,  holding  issue  of  diploma  by  school  of  osteopathy 
in   violation  of  law  not  ground  for  forfeiture  of  charter. 

Cited  in  footnotes  to  State  ae  rel.  Sheets  v.  Mt.  Hope  College  Co.  62  L.  R.  A. 
366,  which  authorizes  dissolution  of  educational  institution  for  sale  of  diplomaa 
without  regard  to  merit;  People  v.  Bufi^alo  Stone  &  Cement  Co.  15  L.  R.  A.  240, 
which  holds  manufacturing  corporation  liable  to  forfeiture  of  charter  for  failure 
to  make  annual  report  required  by  statute;  State  ex  rel.  Snyder  v.  Portland  Nat- 
ural Gas  &  Oil  Co.  53  L.  R.  A.  413,  which  authorizes  forfeiture  of  corporate  char- 
ter for  combination  to  fix  price  for  gas;  Republic  L.  Ins.  Co.  v.  Swigert,  12  L. 
R.  A.  328,  which  upholds  statute  empowering  state  auditor  to  institute  proceed- 
ings for  dissolution  of  insolvent  corporation. 

Cited  in  note   (0  L.  R.  A.  275)   on  dissolution  of  corporation. 

COBlklUtlVBB,   ICKBl   BBd    lIleH*!. 

Cited  in  Chevra  Bnai  Israel  v.  Chevra  Bikur  Cholim,  24  Misc.  100,  62  N.  T. 

Supp.  712,  holding  that  corporations  cannot  consolidate  without  l^slative  au- 
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holds  lease  of  railroad  franchiHes  and  roads  tends  to  monopoly;  State  v.  Phippfl, 
1$  L.  R.  A.  65S,  which  holds  combination  by  foreign  companies  to  increase  rates 
of  insurance  unlawful'. 

(itc^  in  note  (53  L.  R.  A.  380,  381,  387)  on  right  of  corporations  to  con- 
solidate. 

DiHtinguisbed  in  Oakdale  Mfg.  Co.  v.  Garst,  18  L.  R.  A.  486,  23  L.  R.  A.  640, 
tf  Am.  St.  Rep.  7S4,  28  Atl.  973,  npbolding  agreement  of  individual  manufac- 
turers to  unite  in  corporation  and  not  engage  in  same  business  individually  for 
five  years;  Queen  Ins,  Co.  v.  SUte,  86  Tex.  270,  22  L.  R.  A.  4S2,  24  S.  W.  397. 
holding  combination  of  insurance  companies  to  increase  rates  not  within  rule 
making  agreements  to  increase  price  of  merchandise  illegal. 
RiKkt  to  qneBtloa  vBlldllr  of  coryorale  acts. 

Cited  in  People  v.  Ulster  A  D.  R.  Co.  128  N.  Y.  248,  28  N.  E.  636,  holding 
wilful  nt^lect  of  railway  corporation  to  exercise  all  its  franchises  not  of  itself 
ground  for  forfeiture  unless  state  so  elects;  Willoughby  v.  Chicago  Junction  R. 
4  Union  Stock- Yards  Co.  fiO  N.  J.  Eq.  676.  25  Atl.  277.  holding  invalidity  of 
original  incorporation  on  ground  that  object  is  to  hold  slock  of  another  corpora- 
tion can  be  questioned  only  by  state;  Booth  Bros.  v.  Baird,  83  App.  Div.  500,  82 
N.  Y.  Supp.  432,  holding  vendees  receiving  benefit  of  contract  estopped  from 
asserting  t^at  it  was  ultra  vires  as   to  vendor. 

Difltiiiguiahed  in  Stockton  v.  American  Tobacco  Co.  55  N.  J.  Eq.  376,  36  Atl. 
971,  holding  that  purpose  of  incorporators  to  crpjite  monopoly  cannot  be  inquired 
into  in  action  to  restrain  exercise  of  corporate  powers. 
Identllr  of  corporation. 

Cited  in  Vesta  Mills  v.  Charleston,  60  S.  C.  9,  38  S.  E.  226,  holding  newly 
organized  corporation  composed  of  new   inoorporators,   purchasing  plant  of   old 
corporation,  within  ordinance  granting  exemption  from  taxation   for  five  years 
from  time  of  establishment. 
Lfabilltr  (or  tifia  at  corporate  aKoata. 

Cited  in  Michigan  ^late  Co.  v.  Iron  Range  &  H.  B.  R.  Co.  101  Mich.  28,  59 
N.  Vi.  646,  holding  corporation  hound  by  acts  of  agent  appointed  by  officers  of 
company  to  conduct  its  business. 

Cited  in  footnote  to  Leinkauf  v.  Lombard,  20  L.  R.  A.  48,  which  holds  that 
irregular  way  of  conducting  business  by  corporate  managers  does  not  relieve 
corporation  from  liability. 

Cited  in  note  (12  L.  R.  A.  163)  on  estoppel  of  corporation  to  deny  liability  on 
its  contracts. 
IBxerolae  of  police  pomr  over  corporatloaa. 

Cited  in  note  (13  L.  R.  A.  464)  on  telegraph  companies  subject  to  police  power 
of  municipalities. 

0  L.  R.  A.  45.  QUEEN  INS.  CO.  t.  LESLIE,  47  Ohio  St.  409,  24  N.  E.  1072. 
9  tat  at  es  roKOlatlaar  lasBranee  ooa  tracts- 
Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  38  L.  R.  A. 
M,  IB  C.  C.  A.  292,  37  U.  S.  App.  892,  72  Fed.  418,  upholding  statutf  providing 
policy  not  forfeitable  by  insured's  miarepresentationa  made  in  good  faith,  and 
not  material  to  risk;  Dugger  v.  Alechanics'  A,  T.  Ins.  Co,  95  Tenn.  255,  28 
L.  R.  A.  769,  32  S.  W.  5,  upholding  statute  making  void,  stipulations  in  insur- 
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ance  policies  limitiDg  Habilitj'  to  leu  than  full  amount;  DaggB  t.  Orient  Ins.  Co. 
136  Mo,  390,  35  L.  R.  A.  22B,  footnote,  p.  227,  58  Am.  St  Kep.  638,  38  S.  W.  85, 
holding  statute  requiring  payment  of  full  amount  of  insurance  for  total  loss 
constitutional;  Continental  F.  Ins.  Co.  v.  Whitaker  (Tenn.)  04  L.  R.  A.  453, 
78  8.  W.  119,  holding  statute  prohibiting  forfeitures  of  policies  in  certain  cases, 
justifiable  as  exercise  of  police  power. 


IVatTep  of  vroTliloM  of  mtmtmtK. 

Cited  ID  Dennis  v.  Mows,  IS  Waab.  679,  40  L.  B.  A.  310,  52  N.  W.  333,  holding 
mortgagor's  statutory  right  to  remain  in  posseaaion  during  period  of  redemption 
cannot  be  waived  by  instrument  creating  debt;  Latimer  v.  Equitable  Loan  A 
Invest.  Co.  81  Fed.  781,  holding  stockholder  in  building  and  loan  association 
cannot  waive  statutory  right  of  withdrawal ;  Bertche  v.  Equitable  Loan  ft  Invest. 
Asso.  147  Mo.  362,  71  Am.  St.  Rep.  d7l,  48  6.  W.  S54,  holding  recitals  in 
mortgage  as  to  maturity  of  stock  in  building  and  loan  aaaociation  yield  to 
statutory  provisions. 

ated  in  Havens  v.  Germania  F.  Ins.  Co.  123  Mo.  417,  26  L.  R.  A.  110,  45  Am. 
St.  Rep.  670,  27  S.  W.  718,  holding  stipulations  of  insurance  policy  must  yield  to 
provisions  of  sUtute;  Home  F.  Ins.  Co.  v.  Weed,  S6  Neb.  IBl,  75  N.  W.  339,  hold- 
ing provision  in  policy  limiting  liability  on  total  loss  in  case  of  coinsurance  yields 
to  statute;  Western  Assur.  Co.  v.  Phelps,  77  Miss.  660,  27  So.  745,  holding  statute 
not  waived  by  accepting  policy  prescribing  different  rule  for  fixing  amount  of  loss; 
Insurance  Co.  v.  Luce,  II  Ohio  C.  C.  480,  holding  submivsion  of  loss  to  arbitra- 
tion not  waiver  of  statutory  right  to  full  value  insured;  German  Ins.  Co.  v.  Eddy, 
36  Neb.  4d«,  10  L.  R.  A.  700,  54  N.  W.  856,  and  Pennsylvania  P.  Ins.  Co.  v. 
Drackett,  63  Ohio  St.  54,  81  Am.  St.  Rep.  608,  67  N.  E.  962,  holding  injured 
not  bound  by  waiver  of  statute  making  whole  insurance  payable  for  total  loss; 
Phienis  Ins.  Co.  v.  Levy,  12  Tex.  Civ.  App.  47,  33  S.  W.  092,  and  Milwaukee  Me- 
chanics' Ins.  Co.  V.  Russell,  66  Ohio  St.  266,  66  L.  R.  A.  161,  footnote  p.  159,  62 
N-  E.  336,  holding  void,  condition  giving  insurer  option  to  rebuild  in  caae  of  total 

Fopfeltnre  of  pollcT- 

Cited  in  United  Firemen's  Ins.  Co.  v.  Kukral,  7  Ohio  C.  C.  350,  holding  occu- 
pancy other  than  stated  in  policy,  known  to  agent,  in  absence  of  intentional  fraud 
does  not  avoid  policy;  Moody  v.  Amazon  Ins.  Co.  52  Ohio  St.  23,  26  L.  R.  A.  317, 
49  Am.  St.  Rep.  699,  38  N.  E.  1011,  and  Phillips  V.  Ohio  Farmers'  Ins.  Co.  13  Ohio 
G.  C.  684,  holding  nonoccupancy  of  insured  premises  without  insurer's  consent 
not  invalidate  insurance  uDlesH  increasing  risk ;  United  Firemen's  Ins.  Co.  v.  Ku- 
kral, 7  Ohio  C.  C.  35B,  holding  failure  to  disclose  mortgage  at  time  of  insuring 
not  avoid  policy  in  absence  of  intentionai  fraud;  New  York  h.  Ins.  Co.  v.  Block, 
12  Ohio  C.  C.  230,  holding  mifirepri?sentntiona,  not  fraudulently  made  nor  material 
to  risk,  do  not  avoid  life  insuranoc;  People's  Mut.  F.  Ins.  Co.  v.  Bowersox.  5  Ohio 
C.  C.  449,  holding  judgment  Hens  not  materially  increasing  risk  do  not  avoid 
policy;  Henderson  v.  Ohio  Farmers'  Ins.  Co.  2  Ohio  N.  P.  21,  holding  encumbrance 
of  building  without  insurer's  consent,  not  increasing  risk,  does  not  avoid  potic}'; 
Webster  v.  Dwelling  House  Ins.  Co.  53  Ohio  St.  5G»,  30  L.  R.  A.  722,  53  Am.  St. 
Rep.  668,  42  N.  E.  540,  ARirniing  7  Ohio  C.  C.  528,  holding  subsequent  mortgage 
without  insurer's  consent  avoids  polity. 
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DJBtlDguJBhed  in  Sun  Fire  Office  v.  Clark.  33  Ohio  St.  426,  3: 
N.  E.  248,  holding  udditioDal  insuruice  without  insurer's  onser. 
avoiding  policy  i  Doten  v.  Aetna  loa.  Co.  77  Minn.  477,  SO  N 
clause  in  insurance  law  providing  for  avoidance  of  policy  for 
vacant  without  insurer's  consent  not  affected  by  clause  providii 
of  change  increasing  risk  whole  amount  payable  in  case  of  tota 
Mechanics'  Ins.  Co.  v.  Niewedde,  12  Ind.  App.  160,  30  N.  E.  767, 
of  statute  to  contraiy,  breach  of  condition  against  future  enc 
insurance,  though  risk  not  increased. 
BSffect  of  "TBlned  policy  •tatntcB*^ 

Cited  in  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  121  82  N.  W.  3 
Co.  V.  Hock,  8  Ohio  C.  C.  344;  Springfield  F.  i  M.  Ins.  Co.  v. 
278,  25  L.  R.  A.  40,  46  Am.  St.  Rep.  571,  37  N.  E.  1116,— hold 
Btruetion  entitles  insured  to  full  amount  of  insurance;  McColli 
Ins.  Co.  67  Mo.  App.  79,  holding  statute  prescribing  amount  pa; 
does  not  render  proof  of  loss  unnecessary;  Schild  v.  Phcenix  Ins 
136,  holding  that  insured's  estimate  in  proof  of  loss  does  not  ; 
cover  toUl  insurance  as  fiied  by  statute;  Huhbard  v.  WinsUel, 
holding  insured  entitled  to  whole  insurance  on  total  loss,  irr^p 
interest  in  absence  of  intentional  fraud. 

Diatinguisbed  in  effect  in  Zaieaky  v.  Home  Ins.  Co.  lOS  Iowa, 
construing  insurance  law  as  not  rendering  inoperative,  provii 
nppraiBe&ient  as  condition  precedent  to  action. 
EslBtInc  lana  aa  itBFl  of  contract. 

Cited  in  People's  Bldg.  &  L.  Abso.  v.  Hanson,  5  Ohio  N.  P.  18- 
usaesstnent  upon  liquor  traffic  superior,  by  virtue  of  existing  lav 
mortgage ;  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  04  Va.  153,  36  L. 
St.  Hep.  715,  26  S.  E.  42t,  holding  that  existing  laws  enter 
waived  by  contract  of  life  insurance. 

Distinguished  in  Hewins  v.  London  Assur.  Corp.  134  Mass. 
holding  foreign  insurance  policy  i.'i^ued  in  violation  of  stati 
standard  form  binding  upon  company  in  form  issued. 

»  L.  R.  A.  60,  NEWTON  r.  TOLLES,  66  N.  H.  136,  49  Am.  St. 

1092. 
Reaclaalon  of  coat  Fact- 
Cited  in  Bigham  v.  Madison,  103  Tenn.  363,  47  L.  R.  A.  261 
holding  contract  of  sale  can  be  rescinded  where  there  is  mutt 
part  of  land  conveyed;  Hoops  v.  Fitzgerald,  204  lit.  330,  68  N, 
105  111.  App.  541,  holding  lease  made  with  mutual  understandin 
dent  to  support  two  additional  stories  will  be  rescinded  if  not  : 
purpose;  Loudon  v.  Carroll,  130  Mich.  81,  8!i  X.  W.  578,  holdinji 
able  at  law  for  recovery  of  purchase  price  by  grantee  wishini 
tendering  reconveyance. 

n  L.  R.  A.  52,  ELLIOTT  v.  CALDWELL.  43  Minn.  357,  46  N.  W. 
Sniutnntlal  performaace  aa  eoadltlon  prccedrnt  to  rcco< 

Citwl  in  Birch  Coolpy  v.  First  Nat.  Bank,  86  Minn.  388,  90  N 
L.  B.  A.  Au.— Vol.  II.— 10. 
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railroad  oompaDT's  ligbt  to  mtmicipftl  bonds  wlier«  road  was  not  flniah«d  until 
eighteen  month*  after  expiration  of  time  limit;  Pet«non  w.  Majer,  46  Alinn.  470, 
13  L.  R.  A.  74,  49  N,  W.  245,  holding:  embezclement  by  agent  hired  to  make  collec- 
tions bar  to  recovery  for  wagei,  contract  to  remit  being  unfulfilled. 

Dietinguighed  In  Hoffman  t.  Independent  Dietrict,  9S  Iowa,  323,  65  N.  W.  322, 
holding  vendee  must  allow  breach  of  warranty  before  relief  from  payment  will  be 

—  On  ball<U>K  eoBtimota. 

Cited  in  Taylor  t.  Marcum,  60  Minn.  2S6,  62  N.  W.  330,  holding  aubsUntial 
compliance  with  contract  to  build  grain  bins  neceuary  to  right  of  recovery  for 
contract  price;  Anderson  v.  Todd,  8  N.  D.  160,  77  N.  W.  509,  denying  builder'a 
right  to  recover  where  deviations  important,  and  not  susceptible  of  remedy  with- 
out reconstruction ;  Perry  v.  QusbkenbuBh,  106  Cal.  308,  38  Pae.  740,  denying  right 
of  builder  to  recover,  where  evidence  show*  intentional  and  fraudnlent  deviation 
from  contract;  Anderson  v.  Pringle,  79  Minn.  436,  82  N.  W.  682,  holding  rule  ai 
to  substantial  compliance  without  application  where  perfOTmance  of  building  con- 
tract essentially  different  from  agreement;  UcDermott  v.  Grimm,  4  Colo.  App. 
42,  34  Pae.  009,  raising,  but  not  deriding,  question  as  to  effect  of  nnLCompIiance 
with  contract 

Cit«d  in  footnote  to  Spence  v.  Ham,  SI  L.  R.  A.  238,  which  denies  snbstantial 
compliance  with  bnildii^  contraot  where  omission  cannot  be  remedied  without 
partial  reconstruction. 

Oocnpanor  as  vralvcv  of  ntlMtABtlal  pertonasBoe. 

Cited  in  MacKnight  Flintie  Stone  Co.  v.  New  York,  31  App.  Div.  234,  52  N. 
Y.  Supp.  747,  denying  that  occupancy  by  municipal  corporation  of  building  on  its 
land  is  waiver  of  lubHtantial  performance  of  contract  to  furnish  water-tight  cel- 
lar; Anderson  v.  Todd,  8  N.  D.  161,  77  N.  W.  599,  holding  occupancy  of  building 
not  acceptance  according  to  conditions  of  contract. 


Cited  in  Moore  v.  Norman,  62  Minn.  85,  18  L.  R.  A.  300,  footnote  p.  359,  38  Am. 
St.  Rsp.  526,  63  N.  W.  SCO,  holding  tender  not  good  If  coupled  witb  condition  of 
surrender  of  notes;  Ullenthal  v.  McCormick,  S4  C.  C.  A.  483,  117  Fed.  07,  holding 
tender,  to  be  effectual,  must  be  unccmditional,  bona  fide,  and  sufficient;  Uatone  v. 
Wright,  00  Tex.  07,  36  S.  W.  420,  holding  refusal  of  pledgee  to  deliver  property 
not  conversion,  unless  tender  made  in  good  faith;  Bank  of  Benson  v.  Howe,  45 
Minn.  42,  47  N.  W.  449,  holding  tender  of  amount  of  deficient  after  chattel  mort- 
gage foreclosure,  not  including  expenses  and  sheriff's  fees,  insuiBcient  to  discharge 
lien  on  unsold  property;  Leet  v.  Armbrueter,  143  Cal.  670,  77  Pa«.  663,  bidding 
purchaser's  title  at  foreclosure  sale  dereated  by  valid  tender  of  amount  required 
for  redemption. 

Cited  in  note  (33  L.  R.  A.  235)  on  effect  of  unaccepted  tender  on  lien  of  mort- 
gage or  pledge. 
NeecvsttT  ot  Icceplas  teader  vood. 

Cited  in  Dunn  v.  Hunt,  63  Minn.  486,  S5  N.  W.  948,  holding  that  tender  must 
be  kept  good  to  be  effectual  in  subsequent  suit  to  eompel  redemption. 
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AstB  of  mortmrnmor  mm  a>eetlaK  iaortc«cee. 

Cited  in  Blyth  £  F.  Co.  v.  Boutz,  21  Utah,  69,  66  Fac.  611,  denjing  mortgogM 
bound  bf  warranticfl,  where  mortgagor  exerciKt  statutoiy  right  to  sell  property 
before  default. 

9  L.  B.  A.  S8,  MOORE  v.  HUGO,  44  Minn.  28,  SO  Am.  St.  Rep.  63D,  46  N.  W.  141. 
OiTBcrmklp  of  photocraphlo  BCB«ttT«. 

Cited  in  note'  (60  L.  K.  A.  3BT)  on  use  of  negative  or  engraved  plates  without 
consent  of  party  who  has  paid  for  same.  ■ 

Distinguished  in  Press  Pub.  Co.  r.  Falk,  69  Fed.  326,  holding  that  one  photo- 
graphing actress  in  her  public  character  free  of  charge,  owns  photograph  and 
negative. 

»  L.  R.  A.  69,  WALCOTT  v.  WELLS,  21  Nev.  47,  37  Am.  St.  Rep.  478,  24  Pac  367. 

Cause  removed  t«  Federal  court  on  ground  of  local  prejudice  in  Walcott  v. 
Watson,  46  Fed.  529. 
^Prlt  at  pnUbKIoM. 

Cited  in  Eastham  v.  Holt,  4S  W.  Va.  619,  27  S.  E.  883,  holding  writ  will  not  be 
granted  to  prevent  further  proceedingB  upon  indictment  for  murder,  on  ground 
that  court  abused  its  power;  State  ew  rel.  Spalding  v.  Benton,  12  Uoitt.  79,  29  Pac. 
425,  refusing  writ  commanding  Judge  to  refrain  from  further  proceedings  in  ad- 
ministration of  estate,  where  there  was  adequate  remedy  by  appeal ;  Overland  Gold 
Min.  Co,  V,  McMaster,  19  Utah,  187,  56  Pac.  977,  refusing  writ  to  prevent  enforce- 
ment of  judgment  of  justice  of  peace  for  want  of  jurisdiction,  where  there  was 
adequate  remedy  by  appeal;  Mason  v.  Grubel,  64  Kan.  841,  68  Pac.  660,  holding 
writ  enjoining  justice  of  peace  from  taking  jurisdiction  of  complaint  against  li- 
quor d^er  for  maintaining  nuisance  improperly  issued,  where  other  statutory 
remedies  available. 

Cited  in  footnotes  to  Bullard  v.  Thorpe,  25  L.  R.  A.  605,  which  grants  prohibi- 
tion against  splitting  actions  before  justice  into  amounts  too  small  to  permit 
appeal;  Eavemeyer  v.  Superior  Court,  10  L.  B.  A.  627,  which  granted  prohibition 
to  prevent  receiver  from  proceeding  under  order  appointing  him. 
De  tmBttt  oneev. 

Cited  in  Sawyer  v.  Dooley,  21  Nev.  397,  32  Pac.  439,  holding  acta  of  governor 
as  de  facto  member  of  board  of  equalization  valid  as  to  public;  Tower  v.  Whip, 
63  W.  Va.  164,  69  L.  R,  A.  946,  44  8.  E.  179,  holding  judgment  by  judge  r^ularly 
elected,  but  failing  to  take  constitutional  oath,  neither  void  nor  reversible. 

Cited  in  note  (21  L.  R.  A.  142)  on  dc  facto  ofBoers  and  ofDceM  under  unconsti- 
tutional Btatnt«B. 

9  L.  R.  A.  67,  CENTRAL  TRUST  CO.  v.  SHEFFIELD  &  B.  OOAIj,  IRON  k  R. 

CO.  42  Fed.  106. 
McekKBlo'a  tleii> 

Cited  in  Meek  v.  Parker,  63  Ark.  372,  68  Am.  St  Rep.  119,  88  S.  W.  900,  up- 
holding mechanic's  lien  for  boxes  and  wheels  built  for  dry  kiln;  New  England 
Engineering  Co.  v.  Oakwood  Street  R.  Co.  75  Fed.  166,  holding  that  Ohio  statute, 
giving  liens  for  work  done  on  railways,  etc.,  applies  t«  street  railroadaj   Cut 
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H&rdware  Co.  v.  McCarty,  10  Colo.  App.  222,  50  Pae.  744,  holding  matte  poU  and 
ore  cars  sold  Bmelting  company  " fixtures"  subject  to  lien. 

Limited  in  Pennsylvania  Steel  Co.  v,  J.  E.  Potts  Salt  &  Lumber  Co.  11  C.  C.  A. 
15,  23  U.  8.  App.  537,  03  Fed.  15,  holding  lien  given  (or  materiale  used  in  build- 
ings and  macliinery  not  available  wben  materials  are  used  in  construction  of 
railroad. 

g  L.  R.  A.  69,  JACKSONVILLE  v.  MIDWITH,  26  Fla.  183,  23  Am.  St.  Rep.  658, 
7  So.  889. 

Second  appeal  in  32  F1&.  4,  13  So.  454,  as  to  validity  of  defense  set  up  hy  new 
crossbill. 
RlKkt  to  reK«I**c  mmlt  at  »Ftielea  at  food. 

Followed  in  Blancliard  t.  Ivere,  40  Fla.  120,  24  So.  66,  upholding  power  of  eitr 
to  conline  sale  of  marketable  articles  to  public  market  under  reafonable  regula- 
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OrtflBance  lBT»lld  In  mrt. 

'  Cited  in  Canova  v.  Williams,  41  Fla.  B12,  27  So.  30,  holding  that  invallditf  of 
part  of  ordinance  do«a  not  affect  validity  of  portion  not  dependent  thereon. 

9  L.  R.  A.  81,  CONTINENTAL  INS.  CO.  t.  K5fLE,  124  Ind.  132,  19  Am.  St.  Hep. 

77,  24  N.  E.  727. 
Vae«Bi  or  naooenpled  preaalse*. 

Cited  in  Hoover  v.  Mercantile  Town  Mut.  Ina,  Co.  93  Mo.  App.  118,  69  S.  W. 
42,  holding  use  should  be  considered  in  determining'  whether  premises  "unoccu- 
pied;" Schuermann  t.  Dwelling  House  Ins.  Co.  161  III.  440,  62  Am.  St.  Eep.  377, 
43  N.  E.  I0Q3,  holding  house  from  which  tehanta  have  moved,  leaving  a  few  arti- 
cles in  one  room,  unoccupied;  Limburg  v.  German  F.  Ins.  Co.  BO  Iowa,  713,  23  L. 
R.  A.  100.  48  Am.  St.  Rep.  488,  57  N.  W.  628,  holding  building  vacntcd  by  ten- 
ant leaving  counter  and  small  quantity  of  liquor,  without  owner's  knowled;^,  un- 
occupied ;  Home  Ins.  Co.  v.  Boyd,  19  Ind.  App.  193,  49  N,  E.  285,  holdinj;  house 
Tacant  or  unoccupied  where  tenant  stores  household  goods  in  one  room  and  depnrta 
without  intention  of  returning  to  eat  or  sleep:  Agricultural  Ins.  Co.  v.  Hamilton, 
82  JId.  84,  30  L.  R.  A.  636.  61  Am.  St.  Rep.  457.  33  Atl.  420,  holding  house 
where  employees  occasionally  sleep  and  where  provisions  are  kept,  but  not  used  as 
fixed  abode,  unoccupied;  Insurance  Co.  of  N.  A.  v.  Coombs,  19  Ind.  App.  338.  49 
N.  E.  471,  holding  house  from  which  tenant  is  moving  on  day  of  fire  not  vacanL 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holda 
house  not  vacant  because  custodian  has  access  to  only  one  room;  Hnnipton  ▼. 
Hartford  F.  Ins.  C^.  52  L.  R.  A.  344,  which  holda  church  in  which  services  held, 
though  windows  ore  boarded  up,  not  unoccupied  as  matter  of  law;  Stone  v.  How- 
ard Ina.  Co.  11  L.  R.  A.  771.  which  holds  that  custom  to  fense  operations  in  shoe 
factory  in  dull  season  does  not  render  nugatory  provision  avoiding  policy  it 
operations  cease;  Louck  v.  Orient  Ina.  Co.  33  L.  R.  A.  712,  wliich  holds  policy 
on  idle  distillery  not  void  because  not  in  operation;  German  Ins.  Co.  v.  Russell, 
58  L.  R.  A.  234,  which  holda  policy  absolutely  forfeited  by  premises  remaining 
vacant  for  time  specified  in  policy;  Limburg  v.  German  F.  Ina.  Co.  23  L.  R.  A.  99, 
which  holds  altering  or  repairing  insured  building  not  occupancy ;  Moody  v.  Am- 
aeon  Ins.  Co.  28  L.  R.  A.  313,  which  holds  nonoccupancy.  without  increase  of  risk 
or  fraud,  insufficient  to  avoid  policy;  Henderson  Trust  Co.  v.  Stuart,  48  L.  H.  A. 
49,  which  holds  executor  liable  for  loss  of  insurance  from  failure  to  apply  for 
extension  of  vacancy  permit. 
Forfeltare  br  breach  at  atlpalatloB. 

Cited  in  Germania  F.  Ins.  Co.  v.  Deckard,  3  Ind.  App.  30B,  28  N.  E.  888,  hold- 
ing that  breach  of  agreement  in  policy  not  to  change  use  so  aa  to  increase  hazard 
defeats  policy. 
ValldltT  of  prOTlHiOBis  •salnut  entmmbnncea. 

Cited  in  German  Miit.  Ins.  Co.  v.  Niewedde,  II  Ind.  App.  626.  39  N.  E.  634; 
Shaffer  v.  Milwaukee  Mechanics'  Ins.  Co.  17  Ind.  .^pp.  215.  46  N.  E.  557:  Trader! 
Ins.  Co.  V.  CoRscIl,  24  Ind.  .\pp.  242.  58  N.  E.  25!):  Milwaukee  Mechanics'  Ins. 
Co.  V.  .N'iewedde.  12  Ind.  .App.  146.  39  N.  E.-  757.— holding  condition  in  policy 
ngainat  present  or  future  encumbrance  of  personalty  valid- 
Parol  cvldcntw  to  modlty  pollcr- 

Cited  in  Phenix  Ins.  Co.  v.  Rogers.  II  Ind.  App.  82,  38  N.  E.  866,  holding  stip- 
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B!>eet  of  CBtvT  o(  Cadlnv  or  iadsBieat. 

Cited  in  WillianiB  t.  Freshour,  136  Ind.  366,  36  N.  E.  260,  holding  that  finding 
made  and  entered  cannot  be  changed;  Burnett  v.  Milnea,  148  Ind.  237,  46  N.  B. 
464,  holding  tri&I  court  cannot,  after  finding  and  judgment,  bear  additional 
evidence. 

0  L.  R.  A.  86,  MUET2E  t.  TUTBUR,  77  Wia.  23«,  20  Am.  St  Rep-  116,  4«  N.  W. 

123. 
Wkat  oOBBtltatea  pnbllcatlOB  of  libel. 

ated  is  MoiiBon  v.  Lathrop,  »6  Wis.  3S0,  6fi  Am.  St.  R^.  64,  71  N.  W.  596, 
holding  that  writing  and  delivering  libelous  tdegram  for  transmission  constitute 
publication. 

LlltelOBa  pabllcstloB*  «■<!  tbrcBte>lBar  letters. 

Cited  in  Brown  v.  Vannaman,  85  Wis.  454,  39  Am.  St.  Rep.  860,  5S  N.  W.  183, 
holding  letter  advising  shipper  to  "look  out  for"  cMisignee  libelous  per  ae;  Stata 
T.  Armstrong,  106  Mo.  416,  13  Tj.  R.  A.  426,  27  Am.  St  Rep.  361,  16  S.  W.  604, 
holding  words  "Bad  Debt  Collecting  Agency"  on  envelope  sent  through  mail*, 
libelous;  Burton  v.  CNiell,  6  Tex.  Civ.  App.  618,  26  S.  W.  1013,  holding  letters 
imputing  dishonest  to  person  addressed,  sent  in  open  envelopes,  indorsed  "Bod 
Debt  Collecting  Agency,"  libelous  per  se;  White  v.  Parks,  03  Oa.  S34,  20  S.  B.  TS, 
holding  publication  of  name  in  list  of  delinquent  debtors  libelous  |>er  ee. 

ated  in  foutnotes  to  State  v.  UcCabe,  34  L.  R.  A.  127,  which  denies  right  to 
send  threatening  letters  or  circulars  to  debtor;  State  v.  Brady,  0  L.  R.  A.  606, 
which  holds  false  publication  that  memt»er  of  certain  family  had  been  convict, 
libelous. 

Cited  in  not«  (49  L.  R.  A.  613)   on  blacklisting  dealer,  as  libel. 
PrlTllesed  couuBaleBtlOB. 

Cited  in  footnote  to  Mitchell  v.  Bradstreet  Co.  20  L.  R.  A.  138,  whi<di  holds  vol- 
untary publication  by  mercantile  agency  of  false  statement  that  firm  has  assigned 
not  privileged. 
Evidence  to   supvort  ahmrg^  ot  aavravtblBeaa  of  ercdit. 

Cited  in  State  v.  Armstrong,  106  Mo.  417,  13  L.  R.  A.  426,  27  Am.  St.  Bep. 
361,  16  S.  W.  604,  holding  evidence  of  speciBe  indd)teduesa  of  proeecutrix  to  other 
persons  inadmissible  in  action  for  libel  in  imputing  unworthiness  of  credit. 

ImpeaobBieBt  of  vrltBeui. 

Cited  in  Goodwin  v.  State,  114  Wis.  323,  90  N.  W.  170,  holding  erideiiae  as  to 
witness's  illegitimate  pregnant^  inadmissible  upon  question  of  credibility;  Kolb 
V.  Union  R.  Co.  23  R.  I.  76,  54  L.  R.  A.  64S,  footnote  p.  646,  61  Am.  St.  Rep.  614, 
49  Atl.  392,  which  denies  right  to  cross-examine  plaintiff  in  suit  for  husband's 
deatli  as  to  subsequent  birth  of  illegitimate  child. 

0  L.  R.  A.  80,  BURNHAM  v.  HESELTON,  82  Me.  495,  20  Atl.  BO. 
TrBnaaetlOBB    between    peraona   in    BdaclBrr    rotation. 

Cited  in  Appleton  v.  Turnbull,  84  Me.  Bl,  24  Atl.  592,  holding  purchase  by 
pledgee  on  sale  of  pledged  property  presumptively  void. 
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—  ARor>er  and  ollcat. 

Cited  in  Lewis  r.  Broun,  36  W.  Va.  7,  14  S.  B.  444,  holding  osBignntent  bjr  client 
to  ftttomey  of  interest  in  prc^rtj  in  litigation  voidable;  Eiegi  v.  Phelpa,  i  N.  D. 
277,  60  N.  W.  402,  holding  attorn^  liable  for  money  collected,  when  he  has  set- 
tled with  client  without  diBClosing  true  amount;  United  States  v.  Coffin,  S3  Fed. 
344,  holding  bnrden  of  showing  fairness  of  transaction  between  attorney  and  cli- 
ent on  attorney;  French  v.  Cunningham,  149  Ind.  637,  49  N.  £.  797,  holding  bur- 
den on  attorney  to  show  fairness  of  contract  for  fees,  entered  into  after  employ- 
Cited  in  footnote  to  Eidd  v.  Williams,  58  L.  R.  A.  879,  which  holds  independent 
advice  unneoessary  to  enable  client  to  make  binding  settlement  with  attorney  for 

irhat   contrBeta  irftli   ■tlomeT'  fshamvertoiia. 

Cited  in  footnotes  to  Johnson  v.  Van  Wyck,  41  L.  R,  A,  620,  which  holds  agree- 
ment by  attorney  to  prosecute  suit  at  own  expense  for  halt  of  recovery  champer- 
tons;  Newman  v.  Freitas,  60  L.  R.  A.  648,  which  holds  void,  contract  to  pay 
attorney  one  third  of  all  amounts  recovered  in  divorce  suit;  Irwin  v.  Curie,  6B 
L.  R.  A.  830,  which  sustains  right  of  person  placing  demands  in  attorney's  hands 
to  recover  agreed  compensation,  though  statute  forbids  such  agreements;  Reece 
V.  Kyle,  18  L.  E.  A.  723,  which  holds  attorney's  agreement  to  advance  costs  of  col- 
lecting judgment  not  champertoua;  Croco  v.  Oregon  Short-line  E.  Co.  44  Ii.  B.  A. 
285,  which  authorises  agreement  that  attorney's  compensation  shall  depend  on  suc- 
cess and  be  payable  out  of  proceeds  of  litigation. 

9  L.  R.  A,  94,  PILLSBURY  v.  BROWN,  82  Me.  450,  19  Atl.  858. 
iriAtk  of  iiiKkwBrB> 

Approved  in  Bowers  v.  Barrett,  86  Me.  386,  27  Atl.  280,  holding  way  of  usual 
width  acquired,  though  but  part  used  for  thirty  years;  Webb  v.  Butler  County, 
62  Kan.  379,  34  Pac.  973,  holding  abutter's  encroachment  upon  highway  with 
fence  or  by  use  will  not  lessen  public's  right  to  entire  width  of  highway  whoi 
public  exigencies  require;  Marchand  v.  Maple  Grove,  48  Minn-  275,  61  N.  W. 
608,  holding  width  of  highway  obtained  by  adverse  user  to  be  measured  by  ex- 
tent of  user,  with  adjacent  land  needed  for  ordinary  repairs  and  improvements; 
Bayard  v.  Standard  Oil  Co.  38  Or.  440,  03  Pac.  614,  holding  width  of  highway 
established  by  public  user,  not  necessarily  confined  to  thread  or  course  of  aetusJ 

■■tabllshmeHt  of  blshwar  br  user. 

Cited  in  Coakley  v.  Boston  &  M.  E.  Co.  15S  Mass.  35,  33  N.  E.  930,  holding 

town  way  not  made  country  way  by  long-continued  use  by  public. 

SubulaaloB  on  evidence- 
Approved  in  Elm  City  Club  v.  Howes,  92  Me.  214,  42  Atl.  392,  holding  that 

defendant  cannot  object  to  insufficient  account  annexed,  where  case  is  submitted 

to  law  court  on  evidence. 

TarUuie*  between  plendliiK  «nd  proof. 

Cited  in  Eveleth  v:  Oill,  97  Me.  318,  64  Atl.  758,  holding  variance,  consisting 

of  declaration  under  one  statute  and  proof  under  another,  substantial. 

D  L.  R.  A.  96,  EISNER  v.  HEILEMAN,  62  N.  J.  L.  378,  IS  Am.  St.  Rep.  449,  20 
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9  L.  B.  A.  97.  WILDER  v.  WILDER.  89  Ala.  414,  18  Am,  St.  Rep.  130.  7  .So.  767. 
Eatoppel  ot  nuirFird  women. 

Approved  in  Vincent  v.  Walker,  93  Ala.  169,  9  So.  382,  holding  recital  of  con- 
Bideration  not  estop  married  women  to  show  abBenee  of  consideration,  in  trans- 
actitm  not  nitliin  enabling  atatute;  Vansandt  v.  Weir,  109  Ala.  108,  32  L.  R.  A. 
203,  19  So.  424,  holding  equitable  estoppel  not  operate  to  deprive  married  uonie-n 
o(  statutory  separate  estate;  Jackson  t.  Knoi,  119  Ala.  323,  24  So.  724,  holding' 
parol  Bale  of  land  by  married  woman  owning  same  not  enforceable,  though  pos- 
iession  given  and  consideration  received;  Brooks  v.  La-urent,  39  C.  C.  A.  211, 
98  Fed.  S56,  holding  statutory  right  to  sue  and  be  sued  as  fem«  note  subjects 
married  women  to  estoppel   by  pleadings. 

Cited  in  footnote  to  Arthur  v.  Israel,  10  L.  R.  A.  COS,  which  holds  divorced 
woman  estopped  to  set  up  invalidity  of  decree  by  Bul)sequently  marrying. 

Distinguislied  in  Curry  v.  American  Freehold  Land  Mortg.  Co.  107  Ala.  437, 
64  Am.  St.  Rep.  105,  18  So.  328,  holding  wife's  joinder  in  mortgage  not  estop 
her  from  asserting  priority  of  her  lien  reserved  in  original  conveyance  to  hua- 

8  L.  R.  A.  100,  EAST  END  STREET  R.  CO.  v.  DOYLE,  89  Tenn.  747,  17  Am. 

St.  Hep.  933,  13  S.  W.  936. 
Additional  aervltndH. 

Cit«d  in  Detroit  City  R.  Co.  v.  Mills,  85  Mich.  073,  48  N.  W.  1007  (diwenting 
opinion),  majority  holding  electric  street  railway  not  additional  servitude  upon 
highway. 

Cited  in  note  (17  L.  R.  A.  478)  on  what  use  of  street  or  highway  constitutes 
additional  burden. 

Distinguished  in  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co. 
119  Ala.  142,  43  L.  R.  A.  235,  24  8o.  502,  holding  electric  street  railway  not 
additional  servitude  upon  highway. 

Disapproved  in  Howe  v.  R^est  End  Street  R.  Co.   167  Mass.  BO,  44  N.  E.  388, 
holding  duly  authorized  trolley  railway  in  street  not  additional   servitude. 
M«>iiliiK  of  term   "rallraBd." 

Approved  in  Katzenberger  v.  Lawo,  SO  Tenn.  239,  13  L.  R.  A.  186,  25  Am.  St 
Eep.  681.  16  S.  W.  611,  holding  passenger  train,  propelled  by  dummy  engine  with- 
in statute  regulating  use  of  "railroads." 

Cited  in  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  24  L.  R.  A.  698,  9  C.  C.  A. 
672,  22  U.  S.  App.  220,  61  Fed.  611,  holding  borse  railway  not  within  statutes 
requimg  stopping  of  every  engine  or  train  before  crossing  intersecting  railroad. 
RlffhM  In  Btreel. 

Cited  in  footnotes  to  Chicago  G.  W.  R.  Co.  v.  First  M.  E.  Church,  50  L.  B.  A. 
483,  which  holds  maintenance  of  water  tank  in  street  not  authorized  by  grant 
of  right  to  operate  railroad;  Lostuttcr  v.  Aurora.  12  L.  R.  A.  259,  which  author- 
izes city  to  fit  up  for  use  abandoned  well  in  street  without  abutting  oivner's 
consent. 
DnmoKea. 

Cited  in  Stewart  v.  Ohio  River  R.  Co.  38  W.  Va.  460,  18  S.  E.  604,  liolciing 
depreciation  of  market  value  of  abutting  property,  measure  of  damages  for 
railway  in  street;   Cumberland  Teleg.   k  Teleph.  Co.  v.  United   Electric  R.  Co. 
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03  Tenn.  522,  27  L.  S.  A.  243,  29  S.  W.  104,  holding  street  railway  liable  for 
coHt  of  return  wires  at  substitute  for  telephone  compaiiT's  ground  circuit  de 
■trojed  bj  coniluction. 

S  L.  R.  A.  102,  POLLASKY  v.  MINCHENER.  81  Mieh.  290,  21  Am.  St.  B«p. 

616,  46  N.  W.  6. 
Prlvilescd  comiBanleaitlaBa  Bad  libel  of  Hier«kaBt». 

Cited  in  Brewer  v.  Chase,  121  Mieh.  S37,  46  L.  R.  A.  402,  SO  Am.  St.  Rep. 
S27,  SO  N.  W.  GTS,  holding  answer  to  libel,  published  without  nulioe  to  repel 
ebaige,  privileged;  Mitchell  v.  Bradstreet  Co.  lie  Mo.  238,  20  L.  R.  A.  142,  foot- 
note, p.  138,  38  Am.  St.  Rep.  592,  22  S.  W.  3S8,  holding  voluntary  publication 
b;  mercantile  agency  of  fslse  statement  that  flnn  has  assigned  not  privileged; 
Wolff  V.  Smith,  112  Mich.  365,  70  N,  W.  1010  (dissenting  opinion),  majority 
holding  privil^e  no  defense  for  reiteration  of  alleged  slander  after  occasion  for 
privilege  has  ceased. 

Cited  in  footnotes  to  Douglass  v.  Paisley,  67  L.  R.  A.  475,  which  denies  privi- 
l^e,  as  matter  of  law,  to  communication  by  commercial  agency  that  assignor, 
to  eecure  indorser,  had  made  assignment  for  creditors;  Dun  v.  Weintraub,  SO 
L,  It.  A.  670,  which  holds  publication  by  commercial  agency  of  false  statement 
reflecting  upon  merchant's  responsibility  and  standing  in  community,  libelous 

Mkatcr'a  ll«bllltr  tor  mctm  of  aervaDt. 

Cited  in  note  (27  L.  R.  A.  199)  on  master's  civil  responsibility  for  wrongful 
or  negligent  act  of  servant  or  agent  towards  me  having  no  claim  m  master 
by  reason  of  contract,  incipient  or  perfected. 

B  L.  R.  A.  106,  PEOPLE  v.  BOUCHARD,  82  Mich-  156,  46  N.  W.  232. 

Mnnlctpiil  lurlKdlctlon. 

Approved  in  State  v.  Eason,  114  N.  C.  794,  23  L.  R.  A.  624,  4]  Am.  St.  Rep. 
811,  19  S.  E.  88,  holding  ordinance  prohibiting  throwing  of  flih  or  offal  into  river 
void  where  municipality  bounded  by  low-water  line. 

Cited  in  note  (46  L.  R.  A.  280)  on  jurisdiction  over  sea. 

9  L.  R.  A.  108,  FIDELITY  TRUST  &  S.  V.  Co.  v.  MERCHANT'S  NAT.  BANK, 

90  Ky.  225,  13  S.  W.  910. 
Rlvbt  of  BCt-oS. 

Approved  in  St.  Paul  4  M.  Trust  Co.  t.  Leek,  67  Minn,  Bl,  47  Am.  St  Rep. 
ST6,  58  N.  W,  826,  holding  insolvenoy  ground  for  equitable  aet-off,  although  aa- 
signment  for  benefit  of  creditors  made  under  statutes;  Hodgin  v.  Peoples'  Nat. 
Bank,  124  N.  C.  542,  32  S.  E.  887,  upholding  right  of  bank  to  set*  off  debt  of 
insolvent  partnership  against  partnership  deposit;  Nnsliville  Trust  Co.  v.  Fourth 
Nat.  Bank,  91  Tenn.  354,  15  L.  R.  A.  716,  18  S.  W.  822,  and  Thomas  v.  Exchange 
Bank,  99  Iowa,  208,  35  L'.  R.  A.  380,  6B  N.  W.  780,  holding  bank  may  set  off 
against  deposit,  unmatured  debts  of  insolvent  depositors;  Georgia  Seed  Co.  v. 
Talmadge,  96  Ga.  256,  22  S.  E.  1001,  holding  that  bank  may  apply  in  satisfaction 
unmatured  notes  due  from  insolvent  bank,  amount  deposited  by  latter  bank  in 
former;  Kortjohn  v.  Continental  Nat.  Bank,  63  Mo.  App.  171,  holding  debt  by 
maker  of  voluntary  assignment,  not  then  due,  wilt  not  operate  as  set-off  to  claim 
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acquired  by  auignM  under  the  aaBignment;  Thompson  v.  Vmon  Trust  Co.  130 
Uich.  610,  97  Am.  St.  Rep.  494,  90  N.  W.  294,  holding  depositor  entitled  to  set 
off  amount  of  deposit  sgainBt  notes  payable  to  insolvent  bank;  Neely  t.  OrayooD 
County  Nat.  Bank,  25  Tex.  Civ.  A[^.  616,  61  S.  W.  669,  holding  that  bank  m&jr 
Mt  off  deposit  against  unmatured  notes  of  depositor. 
Cited  in  notes  (10  L.  B-  A.  380)  on  what  constitutes  set-off;  (16  L.  Et.  A.  710, 
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completion  ol  building  by  Tendee;  Hanson  v.  News  Pub.  Co. 
090,  denjiDg  rigbt  to  mecbuiic's  lien  Hgaiust  building,  for  tt 
put  in  by  tenant. 

B  L.  B.  A.  113,  CAREY  v.  MACKEY,  82  Me.  618,  17  Am.  St.  I 
LlqBldaled  d«in«Ke'  ond  peiuillv. 

Cited  in  footnotes  to  State  v.  Larson,  54  L.  R.  A.  4S7,  whi 
liquor  license  bond  a  penalty,  instead  of  liquidated  damagi 
Wrecking  Co.  t.  United  SUtes,  03  L.  R.  A.  122,  which  ho 
certain  sum  as  damages  for  failure  to  remove  building  by  cert 
vrhen  actual  damages  easily  assessable;  Salem  r.  Anson,  S6  I 
holds  stipulated  amount  to  be  paid  city  for  failure  to  com 
plant  within  specified  time  liquidated  damages;  Kilbourne  t. 
Co.  55  L.  R.  A.  275,  which  holds  prorision  for  retaining  15 
feet  for  logs  not  delivered  by  specified  date,  one  for  liquic 

AHrccmenta   Kovcpned  by   Ib.w   at   pluie   at  exeootlOB. 

Cited  in  F.  B,  Eauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App.  30 
of  place  where  not«  made  governs  as  to  capacity  of  parties;  ] 
Marshall,  108  Iowa.  521,  79  N.  W.  282,  holding  married  won 
where  executed,  not  enforceable  in  state  of  domicil. 
Contracts  for  nciiaFBtlaB. 

Cit«d  in  I^-oote  v.  Nickerson,  70  N.  E.  514,  64  L.  R.  A.  56 
48  Atl.  1088,  holding  roan  and  wife  cannot  make  valid  agreem 

5  L.  R.  A.   117,  SEARS  v.  KINGS  COUNTY  ELEV.  R.  CO. 

N.  E.  68. 
Notice  BDd  KcceptaiaDe   of  oorporBte   Botlon* 

Cited  in  Benton  v.  Springfield  Y.  M.  C.  A.  170  Mass.  637 
320,  40  N.  E.  028,  bolding  vote  by  building  committee  of  coj 
architect,  not  ollicially  cominunicated  to  bim,  no  contract;  f 

6  T.  Co.  V.  Louisvilie,  E.  &  St,  L.  Consol.  R.  Co.  07  Fed.  23 
exchange  bonds  contemplated  by  corporate  action  cannot  be  a 
until  officially  communicated  to  them. 

Parol  evldmce. 

Cited  in  Thomas  v.  Barnes,  150  Mass.  584,  31  N.  E.  683,  1 
parol  evidence  of  delivery  and  acceptance  of  written  contract  si 
Risht  of  dlrecton  to  eompenaalloB. 

Cited  in  footnotes  to  Bassett  v.  Fairchild,  52  L.  R.  A.  8; 
director's  rigbt,  without  direct  contract,  to  compensation  for 
nected  with  office;  UufTaker  v.  Germania  Safety  Vault  t  T.  C< 
which  holds  directors  entitled  to  compensation  for  extraon 
large   expense,   saving   company   from   bankruptcy. 

B  L.  R.  A.  118,  SOUTHWORTH  v.  EDMANDS,  152  Mass.  203, 
T«  ivkoiu  propertr  aaspwuible. 

Cited  in  footnote  to  Minneapolis  t  N.  Elevator  Co.  v.  Traill 
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A.   2Vt,  which   ausUins   statute  taxing  grain   in   elevators,   etc,   in   proprietor's 

Diatinguisbed  in  Kerslake  v.  Cummings,  130  Mass.  ST,  SI  N.  E.  760,  holding 
sale  of  property,  occupied  by  widow  and  children  and  owned  by  children,  for 
taxes  aasessed  to  widow,  void. 

Poaaeimlaa  of  >rciiilim  In  mapltKl  and  p«iFent«l  relatloaa. 

Cited  in  Trefethen  v,  Lyman,  90  Me.  383,  38  L.  R.  A.  103,  80  Am.  St.  Kep. 
271,  38  Atl.  33a,  holding  rent  ol  wife's  premises  occupied  by  herself  fwd  hus- 
band not  chargeable  to  latter;  Kircbgaaaner  v.  Rodick,  170  Mass.  645,  49  N.  E. 
lOlE,  denying  liability  of  atepfather  to  stepchild  for  use  and  occupation  of  prem- 
iaes  inherited  from  her  father;  Kerslake  r.  Cumminga,  180  Mass.  68,  81  N.  E. 
700,  holding  property  of  inteatate,  partly  occupied  by  widow  and  minor  children 
and  partly  rent«d  in  name  of  widow,  not  in  latter's  possession  for  purpose  of 


Dellniiiient  tax  utiea. 

Cited  in  Rothchild  Bros.  v.  Rollinger,  32  Waeh.  313,  73  Pac.  367,  holding  officer 
selling  land  for  delinquent  irrigation  assessments  not  required  to  designate  in 
writing,  particular  portim  to  be  sold. 

9  li.  R.  A.  122,  PROCTOR  v.  NATIONAL  BANK,  152  Maaa.  223,  26  N.  E.  81. 

Action  to  enjoin  collection  of  notea  against  inaolvent  without  accounting  for 
amount  already  received,  in  Batchetler  v.  National  Bank,  1G7  Maas.  34,  31  N.  E. 
481. 
Effect  of  aablaniueiit  mm  to  rcBldcDta  ^Itcrc  tranafer  made. 

Sustained  in  Batcbeller  r.  National  Bank,  157  Maaa.  34,  31  N.  E.  481,  up- 
holding right  of  creditor  to  prove  balance  of  claini  against  insolvent,  without 
accounting  for  amount  received  from  property  of  debtor  out  of  state. 

Approved  in  Thompson  v.  Tetley,  08  N.  H.  482,  41  Atl.  179,  denying  right  of 
assignee  to  recover  funds  obtained  by  creditor  by  suit  in  another  state  prior  to 
insolvency. 

Cited  in  King  v.  Cross,  175  U.  S.  408,  44  L.  ed.  216,  20  Sup.  Ct.  Rep.  131,  hold- 
ing that  attachment  by  resident,  of  debt  due  inaolvent  nonreaident,  prevails  ovpr 
nssignmenti  Allen  v.  Buchanan,  97  Ala.  403,  38  Am.  St.  Rep.  187,  11  So.  777. 
holding  that  equity  will  enjoin  seizure  by  resident  creditor  of  exempt  property 
of  resident  debtor  in  another  state;  Bloomingdale  t.  Weil,  29  Wash.  024,  70  Pac 
94,  denying  right  of  foreign  creditor  to  attach  real  estate  of  fortign  debtor  after 
voluntary  general  assignment  to  foreign  assignee,  properly  recorded. 

Cited  in  note  (23  L.  R,  A.  41)  on  assignments  under  statute  lui  to  residents 
where   insolvency   transfer   was   made. 

Distinguished  in  Crippen  v.  Rogers,  67  N.  H.  211,  25  L.  E.  A.  822,  50  Atl. 
346,  holding  that  Bale  of  notes  by  nonresident  to  avoid  insolvency  laws  of  hia 
state  gives  transferee  no  superior  rights. 

fl  L.  R.  A.  124.  Re  THIRD  AVE.  R.  CO.  121  N.  Y.  538.  24  N.  E.  951. 
Motlv«  ponrr  and  chnaRp  of  same. 

Cited  in  People  ex  rel.  Luckings  v.  Railroad  Comrs.  30  App.  Div.  74,  51  N,  Y. 
Supp.  781,  holding  consent  to  change  of  motive  power  irrevocable  in  absence  ut 
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flUtutoiy  ftutboritfi  Be  Rochester  ft  L.  O.  H.  Co.  51  App.  Div.  67,  64  N.  Y.  Supp. 
429,  holding  lineal  foot  frontage  rule  not  adopted  by  omitting  "in  value"  oFter 
"property"  in  prorfsion  for  conaent  of  OMmers  to  proposed  change  of  motive 
power;  Louisvile  Trust  Co.  v.  Cincinnati.  73  Fed.  733,  holding  municipal  consent 
to  change  of  motive  power  does  not  i^reate  or  renew  grant  of  railway  francbise; 
St.  Michael's  P.  E.  Church  v.  Forty-Second  Street  M.  4  St.  N.  Ave.  R.  Co,  20 
Misc.  60S,  67  N.  Y.  Supp.  S81,  holding  that  under  authorization  to  maintain 
street  railway,  change  of  motive  power  can  only  be  made  as  provided  by  law; 
Potter  V.  Collia,  Ifl  App.  Div.  402,  46  N.  Y.  Supp.  471,  holding  injunction  will 
not  iBBQe  to  restrain  authorized  aluuige  of  motive  power,  where  only  forniul 
permit  unobtained. 

Cited  in  footnoUa  to  Hooper  v.  Baltimore  City  Pass.  R.  Co.  38  L.  R.  A.  509, 
which  authorizes  use  of  trolley  qrstem  for  street  railway  without  sanction  of 
municipal  authorities;  Chicago  General  R.  Co.  v.  Chicago  City  B.  Co.  50  L.  R.  A. 
734,  which  denies  liabilty  for  collision  with  cars  of  other  company  because  of 
running  cable  cars  under  authority  to  use  animal  power  only. 

Cited  in  note  (10  L.  R.  A.  176)  on  ^egulatitms  as  to  motive  power  for  street 
railTOads. 

9  L.  R.  A.  126,  A«  OILL,  79  Iowa,  296,  44  N.  W.  653. 
Inhcrltanee  br  or  froiB  aliens. 

Cited  in  notes   (21  L.  R.  A.  243)   on  right  of  nonresident  widow  to  statutory 
allowance;   (31  L.  R.  A.  93)  on  effect  of  state  Constitutions  and  statutes  on  ques- 
tioa  of  inheritance  by  or  from  alien;    (31  L.  R.  A.  179)   on  alien's  right  to  In- 
herit. 
Piircli«aers  or  llenora. 

Approved  in  Bennett  v.  Hibbert,  8S  Iowa,  164.  66  N.  W.  93,  holding  acquisi- 
tion by  devise  within  statute  permitting  aliens  to  acquire  land  by  "purchase;" 
Boggs  V.  Douglass,  1(W  Iowa,  347,  75  N.  W.  186,  holding  judgment  plaintiff  in 
possession  of  land  cannot  apply  rents  and  proflt«  therefrom  to  satisfaction  of 
judgment  as  against  owner  thereof  not  judgment  defendant. 

9  L.  R.  A.  127,  HANNAN  v.  WILLIAMSBURGH  CITY  F.  INS.  CO.  81  Mich. 

556,  46  N.  W.  1120. 
nrkst  Imaaraace  volley  cOTcm. 

Followed  without  discussion  in  Hannan  v.  Westchester  F.  Ina.  Co.  61  Mioh. 
fiei.  46  N.  W.  1122. 

9  L.  R.  A.  129,  WOOLDRIDGE  v.  STERN,  42  Fed.  311. 

Statato  of  franda. 

Cited  in  footnotes  to  Hand  v.  Osgood,  30  L.  R.  A.  379,  which  holds  void,  oral 
lease  of  land  for  one  year  with  privilege  of  three;  Lewis  v.  Tapman,  47  L.  R.  A. 
385,  which  holds  contract  to  marry  "within  three  years"  not  within  statute  of 
frauds;  Weatherford,  M.  W.  k  N.  W.  R.  Co.  v.  Wood,  28  L.  E.  A.  526,  which 
holds  not  within  statute  of  frauds,  contract  to  give  pass  to  roan  and  his  family 
annually  for  ten  years;  Brown  v.  Throop,  13  L.  R.  A.  646,  which  holds  parol 
agreement  in  March  for  lease  of  iee-house  for  one  year  from  April,  to  be  left 
full  on  surrendering  possession,  valid. 

Cited  in  note  (10  !•.  R.  A.  727)  on  lease  within  statute  of  frauds. 
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Ejection  of  paHenserj  retnial  (o  take  ticket. 

Cited  in  Callaway  v.  Mellett,  16  Ind.  App.  369,  57  Am.  St.  Rep.  238,  44  N.  E. 
19B,  holding  railroad  liable  for  expulsion  of  one  presenting  expired  ticket,  ac- 
cepted without  fault  upon  applic&tian  and  payment  for  proper  ticket;  Price  v. 
Chesapeake  &  O.  R.  Co.  i6  W.  Va.  642,  35  N.  E.  255,  holding  railroad  not  liable 
for  damages  for  ejection  of  passenger  not  showing  ticket  or  conductor's  check; 
Hot  Springs  R.  Co.  t.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  B13,  45  S.  W.  351, 
holding  that  passenger  may  recover  damages  when  ejected  upon  presenting  ticket 
improperly  made  out,  and  refusing  to  pay  fare;  Treiona  v,  Chicago  G.  W.  R.  Co. 
107  Iowa,  27,  43  L.  R.  A.  13B,-77  N.  W.  486;  Grogan  v.  Chesapeake  4  0.  R.  R- 
Co.  39  W.  Va.  410,  IB  S.  E.  583, — holding  that  passenger  presenting  expired  ticket 
may  be  ejected  with  necessary  force,  upon  refusal  to  pay  fare  or  get  off;  WeEtem 
Maryland  H.  Co.  t.  Stocksdale,  83  Md.  254,  34  Atl.  880,  holding  railroad  not  li- 
able for  expulsion  of  passenger  presenting  return  couptrn  dependent  for  validity 
upon  known  condition  unperformed;  Kiley  v.  Chicago  Citj  R.  Co.  189  III.  390, 
62  L.  R.  A.  628,  82  Am.  St.  Rep.  400,  59  N.  E.  704,  holding  tender  of  transfer 
which  should  be  valid,  hut  is  not,  because  of  conductor'^  mistake,  will  not  pre- 
vent expulsion  with  reasonable  force;  Mahoney  v.  Detroit  Street  R.  Co.  93 
Mich.  618,  18  L.  R.  A.  337,  32  Am.  St.  Rep.  528,  53  N.  W.  703,  holding  passen- 
ger failing  to  ask  or  obtain  transfer  may  he  ejected  f/om  ear  to  which  he 
changes;  Indianapolis  Street  R.  Co.  t.  Wilson,  161  Ind.  181,  60  N.  E.  060  (dis- 


D,gH,zedr,yGOOgIe 


132-135.]  L.  R.  A.  CASES  AS  AUTHOEITIES.  159 

Denied  in  Ontourke  t.  Citizene'  Street  R.  Co.,  103  Tenn.  131,  46  L.  R.  A.  615, 
70  Am.  St.  Rep.  639,  62  S.  W.  872,  holding  mistake  of  conductor  In  punchiog 
wrong  hour  on  transfer  ticket  will  not  defeat  his  right  of  passage. 

Disapproved  in  EvansWlle  A,  1.  H.  R.  Co.  t.  Catee,  14  Ind.  App.   173,  41  N. 
£.  712,  holdiog  railroad  liable  for  damages  in  ejecting  paesenger  with  ticket 
to  intermediate  statioD,  sold  through  agent's  fault. 
R«Bied7'  for  evpulsfon. 

Cited  in  Loyings  t.  Korlolk  *  W.  R.  Co.  47  W.  Va.  593,  36  S.  E.  982,  sus- 
taining recovery  of  dsjnagea  for  wrong  by  passenger  ejected  upon  failure  to  pro- 
dace  ticket  wrongfully  taken  up  by  another  conductor,  and  refusal  to  pay  fare. 

Distinguisbed  in  Boster  v.  Chesapeake  &  0.  R.  Co.  36  W.  Va.  327,  16  S.  E. 
168,  holding  trespass  lies  for  ejection,  without  force,  of  passenger  offering  to 
pay  fare;  SbeeU  v.  Ohio  River  R.  Co.  39  W.  Va.  478,  20  5.  E.  666,  holding  case 
lies  for  ejection  of  passenger  by  conductor,  acting  through  want  of  necessary  in- 
formation. 

Disapproved  in  Pouilin  t.  Canadian  P.  E.  Co.  47  Fed.  861,  holding  action  em 
delicto  ties  for  expulsion  of  passenger  presenting  ticket,  invalid  because  of  agent's 

B  L.  E.  A.  136,  HEARTT  t.  KRUGER,  121  N.  Y.  386,  18  Am.  St.  Rep.  829,  24 

N.  E.  841. 

Approved  in  Duncsji  v.  Rodecker,  90  Wis.  4,  62  N.  W.  633,  holding  destruction 
of  buildings  terminates  party-wall  agreement;  Bonney  v.  Greenwood,  96  Me.  342, 
62  Atl.  786,  holding  covenant  that  grantor's  wail  shall  forever  remain  partition 
wall  terminated  by  destruction  of  wall;  Shirley  v.  Crabb,  138  Ind.  203,  46  Am. 
Bt.  Rep.  376,  37  N.  E.  130,  holding  right  under  reservation  of  necessary  use  of 
stairway  and  hall  extinguished  by  burning  of  building;  Odd  Fellows'  Asso.  v. 
Hegele,  24  Or.  24,  32  Pac.  679,  holding  party-wall  agreement,  to  run  bo  long  as 
such  wall  shall  stand,  not  creative  of  perpetual  easement;  Com  v.  Bass,  43  App. 
Div.  64,  G9  K.  Y.  Supp,  316,  holding  party-wall  agreement  running  with  land, 
providing  for  contribution  toward  repairing  aod  rebuilding  some,  an  enctim- 
branoe;  De  Baun  v.  Moore,  22  App.  Div.  467,  48  N.  T.  Supp.  16,  holding  pur- 
chaser of  interest  in  party  wall  cannot  require  closing  of  existing  windows  not 
interfering  with  bis  beneficial  use;  Schaefer  v.  Blnmentbal,  61  App.  Div.  £19, 
64  N.  Y.  Supp.  SB7,  holding  title  to  premises  not  marketable  where  par^  walls 
of  house  not  upon  lot;  North  Powder  Mill.  Co.  v.  Coughanour,  34  Or.  18,  64  Paa 
223,  holding  permanent  right  to  divert  not  created  by  grant  of  land  with  ap- 
purtenant water  rights  for  growing  wheat;  McKenna  v.  Eaton,  182  Mass.  348,  94 
Am.  St.  Rep.  661,  66  N.  E.  3B2,  holding  right  of  support  and  shelter  on  divid- 
ing line  of  double  house  lost  by  destruction  of  other  half  by  lawful  order  of 
board  of  health;  Johnston  v.  hang  Island  Invest.  A  Improv.  Co.  85  App.  Div. 
04,  82  N.  Y.  Supp.  961,  holding  conveyance,  subject  to  encroachment  of  frame 
building,  not  a  reservation  of  the  fee;  Deeves  v.  Constable,  87  App.  Div.  3S8,  84 
N.  Y.  Supp.  602,  holding  easement  requiring  setting  back  of  buildings  from  street 
line  extinguished  by  change  of  residential  into  business  street. 

Cited  in  footnotes  to  Clemens  v.  Speed,  19  h.  R.  A.  240,  which  denies  to  party- 
wall  owners  casement  from  support  of  buildings;  Putzell  r.  Drovers  &  M.  Nat. 
Bank,  22  L.  R.  A.  632,  which  upholds  right  to  remove  boundary  wall  for  eree- 
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tion  of  better  wall;  Burr  v.  Lajnoater,  S  L.  R.  A.  637,  which  holds  party  wall 
ftnd  agreement  to  paf  for  same  on  using  it  an  encumbrance;  Harber  v.  Evaji^ 
10  L.  R.  A.  41,  which  autliorizes  injunction  against  making  openings  in  party 
wall. 

Distinguished  in  Douglas  v.  Coonley,  166  N.  Y.  526,  66  Am.  St.  Rep.  580,  51 
N.  E.  283,  Reversing  34  Hun,  IS2,  32  N.  Y.  Supp.  444,  holding  that  reconstruc- 
tion of  party  wall  destroyed  by  fire  operates  to  revive  easement  of  door  therein 
and  passage  upon  adjoining  stairs. 

■.  PEOPLE,  133  111.  648,  23  Am.  St.  Rep. 
N.  E.  753. 
Flah  and  >;•>■>«  laws. 

Approved  in  Organ  v.  State,  60  Ark.  270,  19  S.  W.  840,  hdding  prohibition  of 
exportation  of  game  and  fish  not  violation  of  commerce  clause;  State  v.  Rodman, 
58  Minn.  401,  SB  X,  W.  1098,  sustaining  prohibition  of  poBsession  during  closed 
season  of  game  lawfully  killed;  Smith  v.  State,  155  lud.  614,  61  L.  E.  A.  406. 
footnote,  p.  404,  68  N.  E.  1044,  holding  prohibition  of  possession  of  quail  dur- 
ing closed  season,  although  same  lawfully  killed,  valid;  Fx  parte  Kenneke,  138 
Cftl.  620,  30  Am.  St.  Rep.  177,  69  Pac.  261,  upholding  statute  making  buying  ^r 
selling  of  quail,  a  misdcmennor;  Gccr  v.  Connecticut,  161  U.  S.  628,  40  L.  ed.  796. 
16  Sup.  Ct.  Rep.  eOO,  Aflirming  State  v.  Geer,  61  Conn.  162,  13  L.  R.  A.  806,  3 
Inters.  Com.  Itep.  734.  22  Atl.  1012,  holding  prohibition  of  fowling  for  purpose 
of  conveying  beyond  state  limits,  valid ;  State  v.  Harnib,  05  Ala.  185,  16  I..  R.  .V. 
764,  4  Inters.  Com.  Rep.  103,  36  Am.  St.  Rep.  105,  10  So.  T52,  holding  uct  pro- 
hibiting exportation  of  o.VNters  in  shells,  taken  in  public  waters,  or  taking  there- 
of by  nonresident,  valid;  State  v.  Dow,  70  N.  H.  288,  53  L.  R.  A.  316.  47  -Ul. 
734,  holding  statute  prohibiting  fishing  for  trout  with  intent  to  sell  or  trad,:, 
proper  protection  of  public  right  of  fishery;  People  v.  CNeil,  110  Mich.  328,  33 
L.  R.  A.  007,  08  X.  W.  227,  sustaining  prohibition  of  sale  of  game  or  Hih  dur- 
ing closed  season  or  during  year,  although  same  applies  to  imported  ganie  or 
fish;  Javins  v.  United  States,  11  App,  D.  C.  350,  holding  possession  of  game 
during  closed  seB»Mi  violates  prohibition  thereof,  although  same  taken  or  killed 
in  foreign  state;  Stevens  v.  State,  89  Md.  674,  43  Atl.  029,  holding  statute  pro- 
hibiting possession  of  or  trading  in  specified  game  in  certain  localities  during 
closed  season  valid;  People  v.  Van  Pelt,  130  Mich.  625,  90  N.  W.  424,  upholding 
power  of  state  to  make  such  restrictions  for  protection  of  game  as  it  sees  fit. 

Cited  in  footnote  to  State  v.  Snowman,  50  L.  R.  A.  644,  which  sustains  stat- 
ute requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunting. 

Cited  in  note   (13  L.  R.  A.  804)    on  game  laws  as  affecting  interstate  com- 


.  TRUESDALE,  44 

JJ.  W.  301. 
Prlortlr  o(  Hen. 

Cited  in  footnote  to  Illinois  Trust  4  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481,  which 
holds  claim  for  money  loaned  to  pay  interest  on  mortgage  debt  inferior  to  lien  of 

prior  mortgage. 
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9  I*  R.  A.  146,  ALPF  v.  RADAM,  7T  Tex.  .MO,  10  Am.  St.  Rep.  792,  14  S.  W.  104. 
Trade-iMFk)  antelr  conpctltloB  In  bnalnesa. 

Reaffirmed  in  Radkin  v.  Microbe  DeBtro7er  Co.  81  Tex.  120,  26  Am.  St.  Rep. 
783,  16  5.  W.  990,  holding  use  of  words  "microbe  killer"  as  trade-mark  not  prevent 
use  of  words,  "microbe  destroyer"  by  another  company- 
Cited  in  Sterling  Remedy  Co.  v.  Eureka  Chemical  &  Mfg.  Co.  70  Fed.  707.  refus- 
ing to  enjoin  use  of  name  "Baco-Curo"  and  of  advertising  bearing  general  resem- 
blance only  to  that  of  concern  selling  similar  article  called  "NO'To-Bac;"  Good- 
man T.  BohU,  3  Tei.  Civ.  App.  191,  22  S.  W.  11,  holding  goodwill  and  business 
injured  by  use  of  tc^cco  package  so  similar  to  another  as  to  deceive  public. 

Cited  in  footnotes  to  Cady  v.  Scbulti,  29  L.  R.  A.  524,  which  holds  no  property 
right  acquirable  in  words  "Bcientillc  dentistry  at  higher  prices;"  McVey  t.  Bren- 
del,  13  L.  R.  A.  377,  whicli  liolds  equity  will  not  protect  labor  union  in  use  of  non- 
trade-mark  label;  American  Waltlmm  Watch  Co.  t.  United  States  Watch  Co.  43 
L.  R.  A.  826,  which  authorizes  injunction  against  deceptive  use  of  word  "Wal- 
tham"  by  other  raanufncturer  of  watches  at  same  place;  Schmidt  v.  Brieg,  22  Ii. 
R,  A,  700,  which  holds  words  "Sarsiiparilla  nnii  Iron"  not  claimable  as  trada- 
mark;  Kyle  v.  Perfection  Mattress  Co.  50  L.  R.  A.  828,  which  holds  word  "per- 
fection" as  name  or  mattress  valid  trade-mark;  Hygeia  Distilled  Wat«r  Co.  v. 
Bygeia  Ice  Co.  49  L.  R.  A.  147,  which  holds  use  of  word  "Hygeia,"  as  indicating 
name  of  goddess,  bnt  not  in  natural  signification  of  healtltfuliiesa,  protected  *» 
trade.mark;  Koehler  v.  Sanders,  9  L.  R.  A.  576,  nliich  denies  right  to  appropriate 
word  "international"  as  trade-murk;  Bolander  v.  Peterson,  11  L.  R.  A,  350,  which 
holds  word*  "Svenska  Snusmegasinet"  cannot  be  exclusively  claimed  as  trade- 
mark; Pillsbury-Wnshburn  Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A.  162,  which  an- 
thoriKes  injunction  against  use  of  geographical  name  on  flour  made  elsewhere,  of 
wheat  of  different  grade. 

Cited  in  notes  (19  L.  R.  A.  60)  on  invalidity  of  deceptive  trade-mark;  (17  L. 
R.  A.  129-131)  on  competition  in  business,  use  of  trade-mark. 

9  L.  R.  A.  152,  BARDWELL  v.  ANDKRSON,  44  Minn.  07,  20  Am.  St.  Rep.  647, 

46  N.  W.  315. 
Due  proceH  of  lAir* 

Cited  in  State  v.  Sponsugle,  45  W.  Va.  421,  43  L.  R.  A.  731,  32  S.  E.  283,  hold- 
ing forfeiture  of  land  for  nonpayment  of  taxes,  due  process. 
—  Ab  to  aerrloe,  Dollee,  and  kenrina:. 

Cited  in  Hinckley  v.  Kettle  River  Co.  70  Minn.  109,  72  N.  W.  835,  holding 
service  on  doniefltic  corporation,  without  officer  in  state,  by  depositing  summons 
in  office  of  secretary  of  st^ite,  sufficient;  Easton  v.  Childs,  07  Minn.  245,  69  N.  W. 
S03,  holding  sberitTs  return  on  summons,  that  defendant  cannot  be  found,  need 
not  be  flied  a<4  prcret^uisite  to  publication;  Davis  v.  St.  Louis  County,  05  Minn. 
313,  33  L.  R.  A.  434,  60  Am.  St.  Rep,  475,  67  N.  W.  997,  holding  act  providing  for 
location  of  land  by  county  surveyor  on  application  of  resident  owners  without 
notit^  to  nonresidpnt  owners,  void ;  McCfamara  v;  Casserly,  61  Minn.  345,  63  N.  W. 
880,  holding  resident  owners  of  land,  under  decree  of  distribution  by  probate 
court,  entitled  to  pergonal  notice  of  direct  attack  on  that  decree;  Carlson  v.  Phin- 
n#y,  58  Minn.  478,  58  N.  W.  38,  holding  that  nonresident  defendant,  failing  to 
plead  nitlitn  prescribed  time  aft«r  substituted  service,  will  not  be  permitted  to 
J^  R.  A.  AU.— Vol  11.-11. 
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defend;  State  ea  rel.  Blaisdell  v.  Billings,  55  Minn.  473,  43  Am.  St.  Rep.  524,  57 
N.  W.  794,  holding  act  providing  for  commitment  of  ioBatie  persons,  without  bear- 
ing of  anj  kind,  not  due  process  of  la,wj  Smith  t.  Hurd,  60  Minn.  506,  36  Am.  St 
Rep.  861,  52  N.  W.  922,  holding  section  of  act  providing  for  service  by  publication 
in  foreclosing  mechanic's  lien  void,  although  defendants  are  nonresidents;  Imin 
V.  Pierro,  44  Minn.  491,  47  N.  W.  154,  holding  "decree  of  heirship,"  obtained  by 
simply  presenting  ea  parte  alEdavit  to  judge,  without  due  process  of  law;  State 
ex  Tel.  Andreu  v.  Canfleld,  40  Fla.  65,  42  L.  R.  A.  82,  23  So.  591  (dissenting  opin- 
ion), majority  holding  that  record  of  writ  of  error  in  minute-book  of  court  serves 
as  Qotioe  to  defendanta  in  error  that  writ  removed. 

Cited  in  notes  (50  L.  R.  A.  58G,  5S8)  on  what  service  of  process  is  sufficient  to 
constitute  due  process  of  law ;  (16  L.  R.  A.  Z33)  on  validi^  of  personal  judgments 
rendered  on  constructive  service  of  process. 

Distinguished  in  Shepherd  v.  Ware,  48  Minn.  177,  24  Am.  St  Rep.  212,  48  N.  W. 
773,  holding  service  of  summons  by  publication  under  statute,  in  action  to  quiet 
title  against  party  named  and  parties  unknown,  sufBcient  as  action  in  rem;  Mc- 
Clymond  v.  Noble,  84  Minn.  331,  87  Am.  St.  Rep.  354,  B7  N.  W.  838,  holding 
service  by  publication  sufficient  in  action  to  determine  adverse  claims  to  land 
against  defendant  named  and  owners  unknown. 
HtKtnte  of  IlmltKtIonB. 

Cited  in  Carson  v.  Cochran,  02  Minn.  76,  S3  N.  W.  1130,  holding  right  to  fore- 
close mortage  not  barred  by  statute  of  limitations  when  payments  mad*  within 
fifteen  years. 

0  L.  R.  A.  156,  FERGUSON  v.  NEILSON,  17  R.  I.  81,  33  Am.  St.  Rep.  855.  20 

Atl.  229. 
Iilabllltr  of  ovraer  at  ballfllns  for  lajsrln. 

Cited  in  Collier  v.  Struby,  99  Tenn.  251,  47  S.  W.  90,  holding  married  wmnan 
not  liable  for  negligence  of  agent  of  her  building,  by  which  passenger  in  elevator 
is  injured;  Texas  Loan  Agency  v.  Fleming,  18  Tex.  Civ.  App.  673,  48  S.  W.  63, 
holding  owner  of  leased  building  liable  for  death  of  person  rightfully  in  bouse, 
who  stepped  through  door  into  open  space. 

B  L.  R.  A.  166,  HOVEY  v.  EAST  PROVIDENCE,  17  R.  I.  80,  20  At!.  20S. 
lleolutBica'  lleDB  on  pabltc  bnlldlnEB. 

Cited  in  Atasoosa  County  v.  Angus,  83  Tex.  203,  29  Am.  St.  Sep.  637,  IS  S.  W. 
663,  holding  grant  of  lien  against  "all  buildings"  does  not  include  public  build- 
ings unless  specified;  Phillips  v.  University  of  Virginia,  97  Va.  473,  47  L,  R.  A. 
285,  34  S.  E.  88,  holding  lien  cannot  be  asserted  upon  state  university  unless  so 
provided;  Lessard  v.  Revere,  171  Mass.  294,  60  N.  E.  533,  holding  lien  for  labor 
cannot  be  established  upon  public  schoolhouee. 

Cited  in  footnote  to  Steger  v.  Arctic  Refrigerating  Co.  11  L.  R.  A.  680,  which 
holds  lien  tor  laying  pipes  on  land  of  strangers  for  refrigerating  company  enforce- 
able against  entire  plant  of  company. 

Cited  In  note  (35  L.  R.  A.  143)  on  mechanics'  liens  on  public  property. 
liUtbtlltr  of  Btete  to  K»FnlBlin>ent. 

Cited  in  Tucker  t.  Pollock,  21  R.  I.  320,  43  AU.  389,  holding  state  cannot  be 
sued  in  garnishment,  by  making  agent  a  nominal  defendant 


D,gH,zedr,yGOOgIe 


9  L.  R,  A.  157,  BECKE  t.  MISSOURI  P.  R.  CO.  102  Mo.  544, 
Impntsd  nevIlKCnee. 

Cited  in  Dickaon  v.  MiaeoiiH  P.  R.  Co,  10-1  Mo.  504,  16  S. 
ligence  of  driver  of  wagon,  not  under  control  of  injured  part^ 
to  him;  Profit  v.  Chicago  G.  W,  R,  Co.  91  Mo.  App.  375,  ht 
gence  in  driving  over  railroad  tracks  not  imputable  to  infai 
St.  Joseph,  96  Mo.  App.  67i.  71  S.  W.  106,  holding  concurrent 
of  v;agoTi,  not  aliown  to  have  been  in  employ  of  injured  wotni 
her;  Schindler  v.  Milwnukec,  L.  S.  A  W.  R.  Co.  97  Mich.  417, 
ing  negligence  of  driver  of  vehicle  not  imputable  to  child  beii 
V.  Litidell  R  Co.  142  Mo.  352,  44  S.  W.  254,  holding  negligeno 
way,  one  of  whose  passengert  was  injured  by  car  of  another  r« 
to  passenger. 

Cited  in  footnotes  to  East  Tennessee,  V.  &  G.  R.  Co.  v,  Mark 
which  holds  hack  driver's  neglipence  in  colliding  with  train  n< 
Hcnger;  Union  P.  R,  Co.  v.  Lapsley,  18  L.  E.  A.  800,  which  holi 
riage  owner  in  driving  team  not  imputable  to  passenger ;  Alull 
R.  A.  GD3,  which  holds  negligence  of  driver  of  private  car 
-woman  voluntarily  riding  with  him;  Illinois  C.  R.  Co.  v.  Mel>e 
which  holds  hirer  of  team  and  of  driver  bound  to  check  lattei 
track  without  stopping  and  listening  for  train;  Koplitz  v.  Rt 
T4,  which  holds  n^lfgenoe  of  omnibus  driver  not  imputable  t 
party  carried. 

Cited  in  notes  (12  L.  R.  A.  282)  on  imputing  carrier's  negl 
(37  L.  R.  A.  74),  on  which  of  two  or  more  persons  is  the  mat 
is  conceded  to  be  the  servant  of  one  of  them,  as  bearing  on  d 
negligence. 

Distinguished  in  Bailey  v.  Citizens  R.  Co.  152  Mo.  462,  52 
railroad  company,  repairing  crossing  without  negligence,  not  I 
conductor  of  another  company  due  to  negligence  of  his  gripmn 
ing;  Munger  v.  Sedalia,  66  Mo.  App.  632,  holding  negligence  < 
with  wife  when  buggy  overturned,  cannot  be  imputed  to  her  b; 
of  marriage. 
<ti>eiitloB  for  l«rT  «■  to  ncKllsence. 

Cited  in  Schroeder  t.  Chicago  4  A.  H.  Co.  108  Mo.  333,  18 
W.  1094,  holding  declaration  by  court  tliat  servant's  obedience 
gence  justifiable  only  where  no  other  conclusion  fairly  deducib 
Speed  at  railway  cniBaliix. 

Cited  in  McGhee  v.  Campbell,  42  C.  C.  A.  93.  101  Fed.  940, 
engine  at  rapid  speed  at  night  without  headlight,  negligence. 

Cited  in  footnotes  to  Evison  v.  Chicago  St.  P.  ft  M.  &  O.  R.  ( 
which  holds  ordinance  limiting  speed  of  railway  trains  in  cit; 
void  in  suburbs. 

Contrlbatorj'  nesllseBce* 

Cited  in  footnotes  to  Keenan  v.  Union  Traction  Co.  58  L.  R. . 
failure  to  look  for  train  when  within  35  feet  of  track,  negligen 
a,  Co.  V.  Webb,  11  L.  R.  A.  674,  which  holds  failure  to  use  sei 
trnck  not  excused  by  unlawful  speed  of  train  and  watc)iman's 
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Piiflsman  v.  West  Jersey  4  Senshore  R.  Co.  61  L.  R,  A,  609,  which  holds  cutting 
of  train  on  side  track  at  highway  crossing  not  invitation  to  cross  without  using 
ordinary  precaution. 

9  L.  R,  A.  166,  CONGER  v.  LOWE,  124  Ind.  368,  24  N.  K  888. 

Condttlona  ■ttaclktd  to  leffKCT* 

Cit«d  in  Overton  v.  Lea,  108  Tenn.  656,  68  8.  W,  250,  upholding  conditional 
limitation  that  devisee  should  not  alien  to  certain  persons;  iiillmer  v.  Landguth, 
94  Wis.  G09,  69  N.  W.  GOS,  holding-  condition  against  alienation  after  devise  of  fee 
void  for  repugnnney. 

Cited  in  footnotes  to  Re  Jrnies,  43  L.  R.  A.  680,  which  sustains  legacy  condi- 
tioned on  legatee  being  declared  reformed  man  at  expiration  of  epecJUed  time; 
Glover  v.  Condell,  35  L.  R.  A.  300,  which  liolds  ownership  of  fund,  subject  to  lim- 
itation, given  by  bequest  to  son,  and  over  in  case  of  death  without  living  heirs. 
Cob i>< ruction  ot  word  "heira"  Id  de-rlae  or  oonTerancc. 

Cited  in  Bonner  v.  Bonner,  23  Ind.  App.  151,  62  N.  E.  497,  holding  devise  for 
life  "and  to  heirs  in  fee"  paases  fee  to  first  taker;  Perkins  v.  McConnell,  136  Ind. 
335.  36  N.  E.  120,  holding  devise  to  peraon  for  life  and,  after  decease,  "to  lawful 
licirs,"  passes  fee,  context  not  showing  contrary  intention;  Granger  v.  Grantrer, 
147  Ind.  101,  construing  devise  to  one  for  life,  then  to  "heirs  of  hia  body  .  .  , 
him  surviving,"  as  device  for  life  with  remainder  to  children,  and  not  to  heirs  ,- 
Tinder  v.  Tinder,  131  Ind.  385,  30  N.  E.  1077,  construing  and  "heirs"  in  Afd 
describing  grantees  as  "heirs"  of  person  living,  as  meaning  "children;"  Wescott 
V.  Itinford,  104  Iowa,  C4B,  65  Am.  St.  Rep.  530,  74  N.  W.  18,  holding  devise  not 
governed  by  rule  in  Shelley's  Case  where  testator  clearly  intended  otherwi-'e; 
l'liit.m:er  v.  Shepherd,  94  Md.  469,  51  Atl.  173,  and  EsFiick  v.  Cnple,  131  Ind.  2Cin. 
.■^0  X.  I',  ^'!iO.  construing  "heir"  to  mean  "child"  where  evidently  used  by  testator 
In  that  sense. 

9  L.  R.  A,  170,  STATE  v.  HIRSCH,  125  Ind.  207,  24  N,  E,  1062. 
InternrelatlOB  of  ■t>tDt«. 

Approved  in  State  v.  Indiana  &  I.  S.  R.  Co,  133  Ind.  73,  18  L.  R.  A.  505.  32  N. 
E.  817,  looking  to  statute  as  a  whole  for  its  construction,  and  giving  effect  to  leg- 
islative object  where  reasonable  construction  of  words  permit;  Gustave  v.  State, 
163  Ind.  617,  64  N.  E.  123,  holding  other  waters  intended  by  word  "waters"  in 
statute  prohibiting  catching  of  fish  during  specified  months  in  any  of  the  streams 
of  the  state,  or  except  with  hook  and  line  in  any  of  the  "waters"  of  the  state. 

Distinguished  in  Austin  v.  State,  22  Ind,  App.  230,  63  N.  E.  481,  holding  stat- 
ute prohibiting  selling,  bartering,  or  giving  away  of  intoxicants,  to  be  drunk  aa 
beverage,  does  not  apply  to  person  not  a  dealer  giving  away  champagne  aa  act  ot 
hospitality  in  private  office. 

9  L.  R.  A-  173,  WOOD  v.  WOOD,  124  Ind.  545,  24  N.  E.  T51. 

Knonledse  of  Intended  Illegal  use  of  loan. 

Cited  iu  Plank  v.  Jackson,  128  Ind.  420,  26  N.  E,  568,  holding  mere  knonleds? 
of  borrower's  intention  as  to  unlawful  use  of  money  no  bar  to  recoveiy. 
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•  L.  R.  A.  176,  McPHEETERS  v.  WRIGHT,  124  Ind.  560,  24  N.  E.  734. 
Parchaae  of  advene  claim  by  coleuaal. 

Cited  in  Ladd  v.  Kuhn,  27  Ind.  App.  543.  01  N.  E.  747,  and  Jennings  v.  Moore, 
135  Ind.  177,  34  N.  E.  996,  Iiolding  one  tenant  in  common  cannot  acquire  title 
against  anotlieT  upon  foreclosure  of  lien  created  1^  ctRnnion  grantor;  SterenB  v. 
Repiolds,  143  Ind.  476,  52  Am.  St.  Rep.  422,  41  N.  E.  931,  holding  co- 
tenant,  standing  in  relation  of  trust,  cannot  assert  title  against  sjiother  under 
redemption  from  tax  sale. 

9  L.  R.  A.  182,  HEBMAX  v.  PEOPLE,  131  III.  594,  22  N.  E.  471. 
Rlrbl  to  Join  eoanta  In   Indictment. 

Cited  in  Com.  v.  Shissler,  7  Pa.  Dist  R.  343,  holding  good,  indictment  with 
four  counts,  each  charging  separate  larceny,  although  indorsed  as  larceny  Bnd  re- 
ceiving stolen  goods;  Stnte  v.  Edmunds,  49  La.  Ann.  273,  21  So.  260,  holding  that 
count  charging  attempt  to  commit  murder  may  be  joined  with  count  charging  at- 
tempt to  commit  mnrder  in  attempt  to  commit  rape;  George  v.  People,  187  111. 
451,  47  N.  £.  741,  holding  that  same  indictment  may  join  counts  tor  felonies  and 
for  misdemeanors,  where  oil  relate  to  same  transaction. 

Cited  in  footnote  to  State  v.  Hoskins,  27  L.  R.  A.  412,  which  holds  only  one 
offense  charged  in  indictment  tor  libel  on  more  than  one  person  by  single  writing. 

PnweCBtlOM  bT  iBdlctment. 

Cited  in  Paulsen  v.  People,  195  111.  518,  83  N.  E.  144,  holding  misdemeanor, 
punishable  only  by  imprisonment  in  penitentiary,  must  be  prosecuted  by 
indictment. 

Elect  Ion  betiween  eoanta. 

Cited  in  Looney  v.  People,  81  111.  App.  373,  holding  right  to  compel  election 
between  counts  of  indictment  arises  where  distinct  charges,  not  a  part  of  same 
transaction,  are  joined. 
AitpllolloB  of  indetermlnnle  acntcnce  net. 

Cited  in  Towne  v.  People,  89  111.  .App.  286,  holding  that  indeterminate  sentence 
act  does  not  apply  to  offense  punishable  either  by  imprisonment  in  penitentiary 
or  by  fine  alone. 

Conviction  of  leuer  crime  tbnn  acta  cknrared  inTolvc. 

Cited  in  braff  t.  People,  208  111.  321,  70  N.  E.  298,  holding  that  accused  m»y 
be  convicted  of  conBpira<T  although  one  of  the  overt  acts  be  a  higher  crime. 

B  L.  R.  A.  187,  LEIGHTON  v.  CAMPBELL,  17  E.  I.  51,  20  AO.  14. 

I^inbllltr  for  corponte  debta. 

Cite<l  in  Wing  v.  Slater,  IS  R.  I.  600,  33  L.  R.  A.  667,  36  Atl.  302,  holding  stock- 
holder not  Hnble  on  ground  of  failure  to  file  certiAcate  required  by  statute,  for 
debt  of  corporation  under  contract  for  goods  to  be  delivered  in  instalments  when 
certificate  filed  before  delivery  of  goods. 

Cited  in  footnote  to  Tradesman  Pub.  Co.  T.  Knoxville  Car- Wheel  Co.  31  L.  B.  A. 
603,  which  requires  consent  by  directors  to  creation  of  indebtedness  In  excess  of 
corjKirate  aiticts,  to  have  l>een  given  by  them  SiS  directors,  to  make  them  indivldu> 
ally  liable. 
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SnrvlvKl  o'  Kctton. 

Cited  in  Aylsworth  v.  Curtis,  IB  K.  I,  520.  33  L.  E.  A.  111.  61  Am.  St.  Rep. 
"S.J.  34  Atl.  lloa,  liolding  statutory  right  of  action  given  to  owner  of  property 
against  one  stealing  it  survives  owni  r'a  death. 

9  L.  R.  A.  189,  DENNIS  v.  MASSACHUSETTS  BEN.  ASSO.  120  N.  Y.  496,  17 
Am.  St.  Rep.  660,  24  N.  E.  S43. 
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alleged  lunatic;   (64  L.  R.  A.  520)  on  right  of  iuBane  person  to  inatitute  procecd- 
iiigB  by  next  friend. 

9  I*  R.  A.  195,  Be  BARRE  WATER  CO.  62  Vt.  27,  20  Atl.  109. 
Conatmclloii  of  irord  "oiker." 

Approved  in  CroBS  v.  Frost,  64  Vt.  182,  23  Atl.  910,  holding  excavations  prima 
facie  not  vithin  covenant  not  to  put  npon  pTernises  any  buildings,  timber,  trees, 
or  "other"  nuisances. 

'Wbat  eoustltntea  public  dbc. 

Approved  in  Smith  v.  Barre  Water  Co.  73  Vt.  312,  SO  Atl.  1055,  holding  use  of 
water  for  polishing  granite  not  public  use. 

Citfd  in  Aveiy  v.  Vermont  Electric  Co.  75  Vt.  239,  59  L.  R,  A.  824,  98  Am.  St. 
Hep.  818,  54  Atl.  179,  holding  generation  of  electricity  by  wat«r  power  for  opera- 
tiou  of  railroad  not  public  use. 

Cited  in  footnote  to  Fallsburg  Power  t  Mfg.  Co.  v.  Alexander,  01  L.  R.  A.  129, 
which  denies  right  to  exercise  power  of  eminent  domain  of  corporation  authorized 
to  use  water  power  of  river  and  generate  electric  light,  heat,  etc,  for  itself  and 
other  persons. 

Cited  in  note  (Gl  L.  R.  A.  40)  on  establishment  and  regulation  of  municipal 
water  supply. 

9  L.  R.  A.  198,  STATE,  SISTERS  OF  CHARITY,  PROSECUTOR,  v.  CHATHAM 

TWP.  62  N.  J.  L.  373,  20  AU.  292, 
EEemptlon    from    tmxMtion. 

Followed  in  Cooper  Hospital  v.  Burdsall,  B3  N.  J.  L.  89,  42  Atl.  8S3,  holding 
hospital  exempt  under  statute. 

Approved  in  Paterson  Rescue  Mission  v.  High,  64  N.  J.  L.  121,  44  Atl.  974, 
holding  Bssocintion  furnishing;  food  and  clothing  to  needy,  turning  into  funds  of 
institution  prodts  of  work,  exempt. 

Cited  in  Litz  v.  Johnston,  G5  N.  J.  L.  170,  46  Atl.  770,  holding  society  orga- 
nized to  aid  missionary  priesthood  exempt,  under  statute;  Academy  of  Sacred 
Heart  v.  Irey,  51  Neb.  757,  71  X.  W.  752,  holding,  under  statute,  all  property  used 
exclusively  for  school  purposes  exempt :  State,  Long  Branch  Firemen's  Belief 
AsB(i„  Prosecutor,  v,  Johnson,  62  N.  J.  L.  027,  43  Atl.  573,  holding  funds  of  ex- 
empt firemen's  relief  association  not  taxable,  although  in  excess  of  needs;  Mer- 
chants' Ins.  Co.  v.  Newark,  54  N.  J.  L.  142,  23  Atl.  305,  holding  nontaxable  mu- 
nicipal bonds,  issued  after  repeal  of  tnx-Fvemption  law,  taxable. 

Distinguished  in  Children's  Seashore  House  v.  Atlantic  City,  G8  N.  J.  h.  391,  69 
L.  B.  A.  949,  53  Atl.  399,  holding  land  purchased  by  charitable  institution  tempo- 
rarily occupied  by  tents  and  frame  kitchen  and  laundry,  not  exempt;  Cooper 
Hospital  v.  Camden,  68  N.  J.  L.  700,  51  Atl.  419,  holding  lands  held  bv  hospital 
as  part  of  endowment  not  exempt. 

9  L.  R.  A.  200,  GALE  v.  NICKERSON,  151  Mass.  428,  24  N..E.  400. 
VentlBK  ot  levaelea. 

Cited  in  footnote  to  Wengerd's  Appeal,  13  L.  R.  A.  380,  which  holds  legacies 
vest  at  testator's  death,  under  will  converting  estate  into  money  and  directing 
distribution  between  children  of  son. 
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Cited  in  footnote  to  Ada  Countj  v.  BuUen  Bridge  Co.  36  L.  R.  A.  367,  irlu<^ 
denies  right  to  maintain  equitable  action  to  cancel  county  warrants. 

0  L.  B.  A.  204,  fie  CHUNG  TOY  HO,  42  Fed.  308. 
Clklneae  ezeln>loB> 

Followed  in  United  Btates  v.  Gne  Lim,  176  U.  S.  464,  44  L.  ed.  540,  20  Sup.  Ct. 
Rep.  415,  Affirming  S3  Fed.  137,  in  similar  casa. 

Cited  in  Tsoi  Sim  v.  United  States,  54  0.  C,  A.  156,  U6  Fed.  922,  'loWinc  Chi- 
nese woman  not  liable  to  deportation  after  marriage  to  American  citiztn. 

9  L.  E.  A.  205,  BULGER  t.  EDEN,  82  Me.  352,  19  Atl.  62B. 
MnBlclpal  IlBbllltr  for  ■CKllcence  at  olMceiw. 

Cit«d  in  footnotes  to  Potter  v.  Jones,  12  L.  B,  A.  160,  wliicb  holds  city  not  lia- 
ble for  n^li^nce  in  bliistin^  for  schoolhouae;  Snider  v.  St.  Paul,  18  L.  B.  A.  151, 
which  holds  city  not  liable  for  negligence  of  agoits  in  providing  and  maintaining 
ci^  hall. 

Cited  in  note  (ID  L.  B.  A.  454)  on  distinction  between  public  and  private  fuse- 
tioDS  of  municipalities  in  respect  to  liability  for  negligeDce. 
DntT  and  IlKbllltr  -t  mnnlelpKlltr  na  to  aeiveriii  aad  dmlniiKe. 

Cited  in  Hamlin  v.  Biddleford,  95  Me.  311,  49  Atl.  1100,  holding  officers  in  con- 
structing sewers  act  as  public  officers,  and  not  for  muolcipality;  Gilpatrick  v. 
Biddeford,  86  Me.  530,  30  Atl.  99,  holding  town  not  liable  for  misconduct  of  offi- 
cers cTinstructing  sewer;  Brunswick  Gaslight  Co.  v.  Brunswick,  92  Me.  495,  43  Atl, 
104,  holding  village  not  liable  for  trespass  of  ofBcers  constructing  sewer,  acting 
through  contractor;  Bryant  v.  Westbrook,  86  Me.  461,  29  Atl.  1109,  holding  town 
not  responstble  for  repair  of  private  sewer  built  before  acceptance  of  street. 

Cited  in  footnotes  to  Uppington  v.  New  York,  53  L.  R.  A.  651,  which  denies 
city's  liability  for  failure  to  select  best  possible  route  or  adopt  best  possible  plan 
for  sewer;  Hughes  v.  Auburn,  46  L.  R.  A.  636,  which  denies  eity'n  liability  for 
disease  due  to  neglect  of  proper  sanitary  precautions  as  to  sewer  system;  Wil- 
liams v.  Greenville,  67  L.  K.  A.  207,  which  denies  city's  liability  for  sickness,  etc., 
from  permitting  filth  from  drainage  ditch  to  flow  on  adjoining  land;  HufTmire 
v.  Brooklyn,  48  L.  R.  A.  421,  which  sustains  city's  liability  for  destruction  of 
oystprs  by  sewage  cast  on  beds;  Nevina  v.  Fitchburg,  47  L.  R.  A.  312,  which  de- 
nies city's  right  to  discharge  sewer  into  private  tailrace. 

Cited  in  note  (61  L.  B.  A.  674,  710)  on  duty  and  liability  of  municipality  with 
respect  to  drainage. 

9  L.  R.  A.  211,  HILLS  v.  BARNARD,  152  Mass,  67,  25  N.  E.  06. 

Further  construction  of  same  will  in  152  Mass.  126,  26  N.  E.  40. 
YVho  tAk«  under  dealsBKtlon  of  rlaasrs 

Cited  in  Jackson  v.  Jackson,  153  Mass.  377,  11  L.  B.  A.  308,  35  Am.  8L  Bep. 
643,  28  N.  E.  1112,  holding  bequest  in  trust  for  benefit  of  one  for  life,  and  then  to 
his  issue  living,  goes  to  all  lineal  descendants;  Harrison  v.  Weatherby,  180  HI, 
446,  64  N.  E.  237,  holding  devise  for  benefit  of  one  for  life  and  then  to  her  chil- 
dren surviving,  passes  fee  determinable  by  her  leaving  children  at  her  death,  and 
becoming  absolute  on  her  death  without  children;   Townsend  v,  Townsend,  156 
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MuB.  4CT,  31  N.  E.  632,  holding  grandebildren  excluded  from  bequest  of  re- 
mainder of  testator'a  estate  to  the  "families"  of  his  children;  Bra^  y.  Carter, 
ITl  Mass.  328,  50  N.  E.  640,  holding  that  great  grandchildren  \Til]  aot  be  included 
in  diBtribution  of  estate  to  "my  grandchildren  who  may  be  then  living." 

Cited  in  footnotes  to  Stamea  v.  Hill,  22  L.  R.  A.  eOH,  which  holds  indefeasible 
tee  not  vested  in  one  to  whom  life  estate  given  with  estate  in  fee  to  his  "heirsi" 
Drake  v.  Drake,  17  L.  R.  A.  864,  which  construes  words  "lawful  issue"  as  embrac- 
ing grandchild ;  Green  v.  Grant,  18  L.  R.  A.  381,  which  holds  woman's  issue  with- 
out vested  interest  in  land  devised  to  her  for  life,  with  direction  to  convey  to  such 
issue  as  she  shall  appoint;  Mcllhinn;  v.  Mcllhinny.  24  L.  S.  A.  439,  which  holds 
■word  "issue"  one  of  purchase,  and  not  of  limitation;  Schuyler  v,  Hanna,  11  L. 
K.  A.  321,  which  holds  that  present  capacity  of  taking  effect  in  posseeBion  if  pos- 
session were  to  become  vacant,  distinguishes  vested  from  contingent  remainder. 

Cited  in  note  (11  L.  B.  A.  66)  on  rule  against  perpetuities. 

9  L.  R,  A.  218,  OABA  v.  AUSTIN,  79  Iowa,  178,  44  N.  W.  362. 
Rlvkt  of  udmliilBtrator  to  proceeda  of  real  Fstate. 

Distinguished  in  Dexter  v.  Hayes,  88  Iowa,  497,  55  N.  W.  491,  holding  admin- 
istrator not  entitled  to  rents  and  profits  of  land  occupied  by  heirs  during  period 
of  redemption  from  foreclosure;  Smith  v.  Smith,  174  111.  69,  43  L.  R.  A.  407,  50 
N.  E.  1083.  holding  proceeds  of  partition  sale  not  transmissible  to  administrator 
in  another  state  to  pay  creditors. 
Anclllarr  admlBlatratlon. 

Cited  in  footnotes  to  McCully  v.  Cooper,  35  L.  R.  A.  492,  which  sustains  right 
of  ancillary  administratrix  to  recover  certificate  of  deposit  from  domiciliary  ad- 
ministrator temporarily  within  state  where  former  appointed;  Hopper  v.  Hopper, 
12  L.  R.  A,  237,  which  holds  foreign  executor  taking  out  ancillary  letters  liable 
to  suit  as  domestic  executor. 

Cited  in  notes  (9  L.  R.  A.  24C)  on  incapacity  of  foiclgii  executor  or  adminis- 
trator; (9  L.  R.  A.  244)  on  foreign  letters  of  adm in i.' (ration. 

9  L.  R.  A.  221,  SCHWBNK  v.  WYOKOFF,  46  N.  J.  Eq.  580,  19  Am.  Bt.  Rep.  438, 

20  Atl.  269. 
Conlracti   Hsaliiat  public   tiolliST  and   «XFini>ilona. 

Cited  in  Brooks  v.  Cooper,  60  N.  J.  Eq.  770.  21  L,  R.  A.  020,  36  Am.  St.  Rep. 
793,  2fl  Atl.  978,  holding  agreement  to  ditfide  public  printing  between  rival  pa- 
pers, lacking  required  circulation,  void. 

Diatinguifihed  in  Forrest  v.  Price,  62  K.  J.  Eq.  26,  29  Atl.  216,  denying  that 
privaTe  moneys  repaid  by  government  to  former  purser  in  Navy  are  exempt  from 
creditors. 
Ab  to  •■laplea  at  pablls  oScen. 

Cited  in  National  Bank  v.  Fink,  86  Tex.  304,  40  Am.  St.  Rep.  833,  24  S.  W.  266, 
holding  assignment  by  public  officer  to  bank,  of  unearned  salary,  void;  State  v. 
WUliamson,  118  Mo.  161,  21  L.  R.  A.  829,  footnote  p.  827,  40  Am.  St.  Rep.  368, 
23  S.  W.  1054,  denying  mail  clerk's  guilt  of  embezzlement  by  collection  of  salary 
after  assignment;  Btatc  uie  of  Perkins  v.  Barnes,  10  S.  D.  311,  73  N.  W.  80,  hold- 
ing county  auditor  liable  to  district  attorney  for  salary  warrant  paid  to  mort- 
gage company  under  assignment;  Chicago  v.  People,  9B  111.  App.  521,  ordering  dtj 
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officerg  to  pay  saltuy  chwks  t«  policeman,  although  Bame  bad  been  asBigneti  br 
him  for  debts;  Spencer  v.  Morris,  67  N.  J.  L.  502,  51  Atl.  470,  denying  authoritr 
of  jud{^,  under  execution  act,  to  require  payment  of  debts  with  salary  earned  by 
public  officer;  United  States  v.  Pliillips,  6  App.  D.  C.  389,  holding  salarj-  of  army 
officer  absent  from  post  assigned  by  him  after  it  was  earned,  not  recoverable  by 
government  from  assignee  who  furnished  proof  of  authority  for  his  absence: 
Blake  v.  Bolte,  iO  Misc.  335,  31  N.  Y.  Supp,  124,  holding  fha't  salary  of  justice, 
after  received  by  hint,  may  be  reached  by  creditors. 

Cited  in  footnotes  to  White  v.  Cook,  57  L.  K.  A.  417,  which  holds  void,  sale  by 
sheriff  to  duputy  of  all  work  of  office  in  one  district  and  compensation  for  same : 
Edwards  v.  Handle,  38  L.  R.  A.  174,  which  holds  sale  by  postmaster  of  postoiTicp 
furniture,  and  agreement  to  resign  office,  void ;  Cansler  v.  Penland,  48  L.  R.  A. 
441,  which  holds  void,  contract  by  which  sheriff  turns  over  tan  list  to  another 
to  collect  ta.\es  on  specified  commission;  Re  Worthington,  23  L.  R,  A.  97,  which 
holds  voidj  assignment  of  commissions  by  executor  before  accounting. 
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ReversinfT  20  Misc.   61,  45   N.  Y.  Supp.  333,  holding  joist  executor  liable  for 
illegal  acM  of  other  executor  bo  far  as  he  participated  therein. 
Waiver  of  obfeetloa  to  cnjfacltr, 

ated  in  Van  Zandt  v.  Grant,  07  App.  Div.  73,  73  N.  Y.  Supp.  600.  holding  ob- 
jection that  infant's  action  upon  administrator's  bond  can  only  be  maintained  by 
guardian  ad  litem  waived  by  failure  to  demur. 

B  L.  E.  A.  228,  BIERBOWER  v.  MILLER,  30  Neb.  161,  46  N.  W.  431,  47  N.  W.  1. 
RemOTal  of  cauea. 

Cited  in  Beach  t.  Southern  R.  Co.  131  N.  C.  400,  42  8.  E.  S56,  holding  foreign 
corporation  which  was  "domesticated"  under  statute  cannot  remove  action  against 
it  to  Federal  court. 

Cited  in  footnote  to  Herndon  v.  jEtna  F.  Ins.  Co.  10  L.  H.  A.  53,  which  holda 
petition  for  removal  of  cause  not  aided  by  allegations  as  to  residence  in  com- 
plaint. 

Cited  in  note  (11  L.  R.  A.  698,  572)  on  removal  of  cause  for  prejudice  or  local 

9  L.  R.  A.  23C,  COM.  v.  MANCHESTER,  1S2  Slass.  230,  23  Am.  St.  Rep.  820, 
25  N.  E.  113. 
Affirmed  in  effect  in  139  U.  S.  240,  35  L.  ed-  159,  II  Sup.  Ct.  Rep.  566. 
Tttl«   lo  land  andcr  uavlrable   stream. 

Cited   in  Shively  v.   Bowlby,   102   U.   S.   19,  38   L.  ed.  339,   14   Sup.   Ct.   Rep. 
648,  holding  that  donor  of  land  elnim,  bounded  by  navigable  river,  does  not  hold 
below  high-wat«r  mark,  aa  against  state. 
riaberr  rlchta. 

Cited  in  State  v.  Thompson,  85  Me.  192,  27  At].  09,  holding  jurisdiction  of 
slate  over  shore  fisheries  not  in  contravention  of  authority  of  United  States. 

Cited  in  footnote  to  State  v.  McGuire,  21  L.  R.  A.  478,  which  holds  having  in 
poBHeasion  during  close  aeaaon  fish  previoualy  caught  not  an  offense. 

Cited  in  notes  (9  L.  R.  A.  807)  on  fishery  rights;  (39  L.  R.  A.  582)  on  gov- 
ernmental control  over  right  of  fishery;  (46  L.  R.  A.  278)  on  jurisdiction  over 
sea;   (CO  L.  R.  A.  503)  on  right  to  Osh. 

9  L.  R.  A.  244,  WELCH  v.  ADAMS,  162  Mass.  74,  26  N.  B,  34. 
Jnrladlctlon  over  attain  ot  Baarealdenl  deeedeat. 

Cited   in   Callahan   v.   Woodbridge,   171   Mass.   696,  51   N.  E.   17S,  sustaining 
jurisdiction  of  probate  court  over  property  of  nonresident  found  in  state. 
Anclllarr  adailalBtratlon. 

Cited  in  footnotes  to  Hopper  v.  Hopper,  12  L.  R.  A.  237,  which  holds  foreign 
executor  taking  out  ancillary  letters  liable  to  suit  as  domestic  executor;  McCully 
V.  Cooper,  35  L,  R,  A.  492,  which  sustains  right  of  ancillary  adniinistrntrix  to 
recover  certificate  of  deposit  from  domiciliary  administrator  temporarily  within 
state  where  former  appointed. 

Cited  in  note   (9  L.  R.  A.  218)   on  ancillary  administration  of  estates. 
RlKht  of  IcKBtrea  to  latereiit  aad  Income. 

Cited  in  Be  Williams,  112  Cal.  525,  63  Am.  St.  Rep.  224,  44  Pac.  808,  denying 
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that  HUfiponsion  ttf  payment  ot  legacy  till  convenient  time  prevents  interest  Tan- 
ning from  year  of  death  of  testator;  fie  Bartlett,  183  Mass.  521,  40  N.  E.  899, 
ileiiyiiig-  tliot  provi.'ion  extending  time  of  payment  of  legacies  prevents  interest 
running  from  death  of  testator;  Forbes  v.  Allen,  160  Mass.  574,  44  N.  E,  1065, 
directing  that  portions  of  money  paid  cestui  que  trust,  not  speciaily  applied, 
xJioHld  be  applied  to  interest  on  fund;  Phelps  v.  Fitch,  178  Mass.  453,  5B  S.  E. 
1031,  denying  interest  to  those  entitled  to  residue  of  estate. 

Cited  in  notes  (56  L.  R.  A.  308)  on  conflict  of  laws  aa  to  interest  by  way  ot 
damages;   (62  L.  R-  A.  41}  on  conflict  of  laws  as  to  date  from  which  l^acy  car- 

Distinguiahed  in  Edwards  v.  Edwards,  1B3  Mass.  585,  ST  N.  E.  658,  holding 
that  upon  delay  in  converting  realty  into  personalty,  life  tenant  is  to  be  allowed 
only  actual  income  that  would  have  lieen  obtainable  by  prompt  investment;  Lot- 
ing  V.  Tliompson,  184  Mass.  105,  l]S  N.  E.  45,  holding  bequest  of  income  entitles 
beneficiary  to  actual  income  proilucible  upon  proper  investment. 
Rule  of  Inlrrvflt  on  levno-. 

Cited  in  Loring  v.  Massachusetts  Horticulture  Soc.  ITl  Mass.  404,  50  N-  E. 
83Q,  holding  that  trust  funds  draw  interest  at  statutory  rate;  Daniels  v.  Bea- 
ton, 180  Mass.  560,  62  N.  E.  980,  raising,  but  not  deciding,  question  as  to  rate 
of  interest  on  legacy. 

Cited  in  footnote  to  Moore  v.  Norman,  18  L.  R.  A.  359,  which  holds  tender, 
coupled  with  demand  of  surrender  of  notes.  Ineffectual  to  discharge  chattel  mort- 

9  L.  R.  A.  255,  SANDERS  v.  BRYER,  162  Mass.  141,  25  N.  E.  86. 

Cited  in  Morrissey  v.  Morrissey,  180  Mass.  483,  62  N.  E.  972,  holding  one  Ad- 
vancing money  on  faith  of  agreement  to  devise,  entitled  to  recover  interest   •m 
advances. 
Eaect  ot  tender. 

Cited  in  National  Mach.  *.  Tool  Co.  v.  Standard  Shoe  Mach.  Co.  181  Mass.  231, 
63  N.  E.  900,  holding  that  tender,  not  kept  good,  does  not  stop  interest;  Thomp- 
son v.  Lyon,  40  W.  Va.  68,  20  S.  E.  812  (dissenting  opinion),  majority  holding 
tender,  unqualifiedly  refused,  stops  interest. 

Cited  in  footnote  to  Moore  v.  Norman,  18  L.  R.  A.  369,  which  holds  tendi^r, 
coupled  with  demand  of  surrender  of  notes,  ineffectual  to  discbarge  chattel  mort- 
gage. 

9  L.  R.  A,  258,  KENT  v.  BOTHWELL,  162  Mass.  341,  25  N.  E.  721. 
To  nhom  rlarbt  «(  nctlon  belooe*. 

Cited  in  Kaul  v.  Henke,  2  Pa,  Dist.  R.  237,  holding  that  equity  will  not  prant 
restitution  of  note  to  administrator,  since  action  at  law  sulHcient  remedy; 
Seaver  v.  Weston,  183  Mass.  204,  39  N.  E.  1013,  holding  that  administmtor 
may  make  contract  in  his  own  name  for  benefit  of  estate,  and  sue  on  it,  witlt- 
out  defendant  being  permitted  to  set  off  advances  to  intestate. 

Cited  in  footnote  to  Mitchell  v.  Georgia  &  A.  R.  Co.  81  L.  R,  A,  622,  wbid 
holds  that  poBsession  of  property  as  agent  does  not  autboriw  Kction  for  ita  coo- 
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S  L.  R.  A.  250,  CASEY  v.  SMITH,  152  Mass.  204,  23  Am.  St.  Rep.  842,  25  N.  E. 

734. 
In) puled  ii«Kl1v«nWk 

Cited  in  Cotter  v.  Lynn  &,  B.  R.  Co.  180  Mass.  147,  fll  Aw.  St.  Rep.  267,  01 
X.  E.  81B,  liolding  negligence  of  parent  imputed  to  child  at  four,  permitted  by 
mother  to  pla.y  with  boy  of  five  in  yard  with  open  gate;  Gunn  v.  Ohio  River  K. 
Co.  42  W.  Va.  086,  30  L.  R.  A.  580,  20  S.  E.  540,  holding  negligence  of  young 
children,  killed  on  trestle,  cannot  be  imputed  to  parents  who  had  sent  them  on 
errand  bj  route  away  from  track;  Berry  v.  Lake  Erie  4  W.  R.  Co.  70  Fed.  682, 
holding  negligence  of  parents  in  permitting  girl  of  seven  to  cross  railroad  tracks 
nt  public  crossing  cannot  be  imputed  to  her. 

Cited  in  footnotes  to  Bunting  v.  Hogsett,  12  L.  R.  A.  268,  which  holda  carrier's 
negligence  not  imputable  to  passenger;  Smith  v.  Davenport,  II  L.  R.  A.  429, 
which  holds  father  not  liable  for  wrongful  acts  of  minor  son. 

Cited  in  notes  (21  L.  R.  A.  76)  on  contributory  negligence  of  parent  or  cuu- 
todian  as  bar  to  action  by  child  for  negligent  injuries;  (37  L.  R.  A.  74)  on  im- 
puting negligence  in  case  of  servants  delegated  to  perform  work  contracted  for 
by  their  master;  (10  L.  R.  A,  653,  654)  on  obligation  of  parents  to  protect 
children  from  danger. 
CoDtrlbntorr  nesllKence  of,  or  •■  to,' elilldrcii. 

Cited  in  Wiaweil  v.  Doyle,  160  Mass.  43,  39  Am,  St.  Rep.  451,  36  N.  E.  107. 
holding  it  not  negligence  per  ae  where  little  child  crossed  street  in  front  of  horse 
standing  quietly,  but  which  was  suddenly  started  by  driver  while  looking  away; 
Hayes  v.  Norcroas,  162  Muse.  548,  39  N.  E.  282,  holding  boy  of  five  attempting 
to  cross  street,  and  knocked  under  horses  feet,  after  going  a  few  feet,  negligent. 

Distinguished  in  Hewitt  v.  Taunton  Street  R.  Co.  167  Maaa.  485,  40  N.  E.  100, 
holding  it  for  jury  whether  due  care  was  exercised  by  parent  leaving  child  in 
yard,  who  crossed  street  and  was  struck  while  returning. 

0  L.  R.  A.  260,  FIFTH  NAT.  BANK  v.  PROVIDENCE   WAREHOUSE  CO.  17 

R.  I.  112,  20  Atl.  203. 
Warrbomc  ncelpt. 

Cited  in  Providence  Warehouse  Co.  v.  Providence  4  W.  R.  Co.  10  R.  I.  424, 
34  Atl.  730,  holding  that  mere  non-negotiability  of  warehouse  receipt  does  not 
make  carrier  liable  for  storage  of  goods. 

Cited  in  Putnam's  Sons  v.  MacLeod,  23  R.  1.  376,  50  Atl.  646,  holding  it  a  con- 
version, to  sell  single  volume  of  set  books  not  pud  for,  bought  under  agreement 
that  title  remajn  in  vendor  until  entire  set  paid  for. 

0  L.  R.  A.  203,  NATIONAL  BANK  OF  COMMERCE  v.  CHICAGO,  B.  A  N.  R. 

CO.  44  Minn.  224,  20  Am.  St  Rep.  566.  46  N.  W.  342,  660. 
NeKO  liable  iDatrainenl  u  par  men  t. 

Cited  in  Johnsoo-Brinkman  Commission  Co.  v.  Central  Bank,  116  Mo.  670,  38 
Am.  St  Rep.  615,  22  S.  W.  S13,  holding  giving  of  worthless  check  not  payment 
preventing  recovery  of  wheat  from  subvendee;  Hall  v.  Missouri  P.  R.  Co.  50 
Mo.  App.  183,  denying  that  giving  of  unhonored  check  is  payment  for  wheat, 
preifntin;,'  replevin;    National   L.  Ina.  Co.  v.  Goble,   61   Neb.  8,  70  N.  W.   603, 
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denying  liability  of  inaurance  company  for  cancelation  of  policy,  where  worUik-^s 
draft  remitted  in  payment  of  premium;  Baumgardner  v.  Henry,  131  ilich.  "ZH, 
91  N.  W.  160,  holding  mere  mailing  of  check  not  pajment,  under  agreement  to 
accept  check  in  payment;  Goodall  v.  Norton,  88  Minn.  4,  92  N.  W.  443,  holding 
burilen  upon  creditor  agreeing  to  credit  amount  of  check,  to  show  that  it  wis 
returned  or  not  paid. 

Cited  in  footnotes  to  Bank  of  Antigo  v.  Union  Trust  Co.  23  L.  R.  A.  611,  whio'a 
holds  that  bank  takes  risk  of  accepting  check  in  payment  of  note  received  for 
collection;  State  Bank  v.  Byrne,  21  L.  K.  A.  763,  which  holds  drawee's  accept- 
ance of  draft  presented  by  collecting  bank  not  payment. 

Cited  in  note  (12  L.  R.  A.  492)   on  effect  of  certification  of  checks. 
Condltlona  of  eaab  aalt  ma  affectlna:  title. 

Cited  in  Carter  v.  Cream  of  Wheat  Co.  73  Minn.  318,  76  N.  W.  55,  holding 
failure  of  vendee  to  comply  with  conditions  of  cash  sale  of  printing  press  pre- 
vents title  from  vesting;  Strauss  v.  Hirsch,  63  Mo.  App.  105,  holding  title  to 
whiskey  not  devested  by  vendee's  mortgage,  conditions  of  cash  sale  being  unful- 
filled; Freeman  v.  Kraemer,  03  Minn.  246,  65  N.  W.  466,  holding  innocent  pur- 
chaser acquiring  possession  tiefore  purchase  price  paid  on  cash  sale  holds  subject 
to  right  of  vendor. 
Btlla  of  Indlns  mud  wu«Iiiniii«  receipts. 

Cited  in  Commercial  Bank  v.  Hurt,  OS  Ala.  140,  10  L.  R.  A.  706,  42  Am.  St. 
Rep.  38,  12  So.  668,  denying  that  unautiiorized  transfer  of  warehouse  reccipia 
makes  pledgee's  title  superior  to  that  of  true  owner;  First  Nat.  Bank  v.  Jit, 
Pleasant  Mill.  Co.  103  Iowa,  622,  72  N.  W.  680,  holding  bank  discounting  draft, 
with  bill  of  lading  attached,  acquires  interest  in  property  shipped  superior  to  that 
of  attaching  creditor;  Security  Bank  v.  Minneapolis  Cold  Storage  Co.  55  Minn. 
100,  56  N.  W.  532,  denying  that  warehouseman  is  estopped  from  collecting  'ad- 
vance" charges,  space  for  chargea  in  receipt  being  left  blank. 

Cited  in  notes  (10  L.  R.  A.  416)  on  bilU  of  lading;  (38  L.  R.  A.  364)  as  » 
whom  delivery  may  be  made  under  bill  of  lading. 

Distinguished  in  Ratzer  v.  Burlington,  C.  B.  &  N.  R.  Co.  64  Minn.  248,  08  Am. 
St.  Rep.  630,  66  N.  W.  988,  holding  carrier  liable  to  innocent  pledgee  for  failure 
to  cancel  bill  of  lading  when  goods  delivered  to  another. 
Goods  taken  from  carrier  by  lesal  proceu. 

Followed  in  Merz  v,  Chicago  &  N.  W.  R,  Co.  86  Minn.  34,  flO  N.  W.  7,  holding 
removal  of  goods  from  carrier  by  one  having  paramount  title,  perfect  defense  to 
action  lor  conversion. 

9  L.  R.  A.  270,  F.  J.  DEWES  BREWERY  CO.  v.  MERRITT,  82  Mich.  108,  46 

N.  W.  379. 
Condi  I  tonal  BBle*  and  bnilmeBtB. 

Approved  in  Hirsch  v.  Steele,  10  Utah,  21,  36  Foe.  40,  holding  conditional  sale 
of  liquors,  to  be  resold  by  vendee,  valid  against  vendee's  attaching  creditors. 

Cited  in  Knights  v.  Piella,  111  Mich.  13,  66  Am.  St.  Rep.  375,  69  N.  W.  92, 
holding  jewels  sent  to  dealer  with  privilege  of  purchase,  bailment  requiring  or 
dinary  care. 

Cited  in  note  (10  L.  R.  A.  235)  on  what  constitutes  conditional  sale. 
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Cited  in  Triplett  v.  Uanrar  &  T.  Implement  Co.  66  Ark.  234,  82  Am.  St.  Rep. 
284,  ST  S.  W,  261,  holding  agreement  to  resell  goods  aold  veodce,  title  remuniag 
in  vendor  until  second  sale,  valid. 

B  L.  B.  A.  271,  LOW  v.  STEEETER.  66  N.  H.  36,  20  AtL.  247. 

B  L.  E.  A.  273,  Re  OSHKOSH  MUT.  P.  INS.  CO.  77  Wis.  366,  46  N.  W.  441. 
LlqaldalloB  ot  m^Bmltm  of  eorponitlou- 

Approved  in  Gager  r.  Bank  of  Edgerton,  101  Wis.  696,  77  N.  W.  B20,  deoTiiig 
right  of  creditor  to  maintain  action  to  settle  affairs  of  insolvent  bank,  when 
another  action  pending. 

Cited  in  Davis  v.  Shearer,  SO  Wis.  264,  62  N.  W.  1060,  drying  right  to  eonteat 
Talidit;  of  appointment  of  receiver  in  collateral  proceedings. 

Cited  in  footnote  to  Hepublic  L.  Ins.  Co.  v.  Swigert,  12  L.  K.  A.  328,  whicb 
holds  corporation  in  suit  to  wind  it  up  enUtled  to  object  to  order  directing  auita 
for  unpaid  stock  Bubsoriptions. 

Distinguished  in  Davis   v.   Parcher  &  J.  k   A.   Stewart  Co.  82   Wis.  494,   62 
N.  W.   771,  denying  that  payment  of  whole  insurance  in  cash  relieves  insured 
from  further  liability  as  member  of  mutuii]  compa,ny. 
ni«ht  of  mlBorltT  atockliolden  to  mur. 

Cited  in  footnote  to  Shaw  v.  Davis,  23  L.  R.  A,  294,  which  denies  minbrit; 
stockholder's  right  to  enjoin  legal  contract. 

B  L.  R.  A.  277,  WILLIAMSON  v.  JOHNSON,  62  Vt.  378,  22  Am.  St  Rep.  117, 

20  Atl.  279. 
Otttm. 

Cited  in  iie  Neiman,  109  Fed.  116,  holding  separate  property  of  wife,  placed 
in  husband's  hands,  not  presumed  gift;  Chambers  v,  WcCreery,  45  C.  C.  A.  326, 
106  Fed.  368,  holding  allowing  wife  right  of  accees  to  safe-deposit  box  containing 
bonds  which  husband  continued  to  control  not  gift  of  such  security;  Ooelz  v. 
People's  Sav.  Bank,  31  Ind.  App.  71,  67  N.  E.  232,  holding  deposit  made  in 
bank  for  and  in  name  of  donee,  donor  retaining  psss  book  until  her  death,  valid 
gift;  Martin  v.  Martin,  202  111.  388,  67  N.  £.  1,  holding  legal  liability  for 
collections  on  securities  not  discharged  by  gift  of  other  securities' 
Recovery  of  naoner  ndvimeed- 

Distinguished  in  Hudson  v.  Archer,  S  S.  D.  246,  68  N.  W.  641,  holding  money 
paid  upon  performance  of  preliminary  conditions  of  contract,  as  agreed,  not 
recoverabie  on  subsequent  breach. 

9  L.  R.  A.  279,  DICKINSON'S  APPEAL,  152  Maas.  184,  25  N.  E.  BB. 
iBveatnent  of  trwt  fan  da. 

Cited  in  State  v.  Waahbum,  67  Conn.  104,  34  At).  1034,  holding  trustee  liable 
for  loss  of  ward's  funds  invested  in  notes  secured  by  mortage  in  another  state; 
Mattocks  V.  Moulton,  84  Me.  552,  24  Atl.  1004.  holding  investment  of  trust  funds 
in  second  mortgage,  failure  to  exercise  honest  judgment;  Rt  Hall,  164  N.  Y.  200, 
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68  N.  E.  11,  denying  that  will  giving  trustee  discretioD  over  investment*  author- 
i«ea  inveatment  in  speculative  ventures;  Drake  v.  Crane,  127  Mo.  lOfl,  2T  L.  B-  A. 
659,  2B  S.  W.  890,  upholding  donation  from  trust  fund  to  build  hotel,  thereby 
Increasing  value  of  trust  property;  Pine  v.  White,  175  Mass.  590,  56  N.  E. 
967,  denying  trustee's  liability  to  estate  for  failure  to  purcliase  property  when 
cheap;  Re  Davia,  183  Mass.  501,  67  N.  E.  004,  disallowing  investment  of  trust 
lundB  in  railroad  bonds  and  stock  beyond  a  quarter  of  whole  estate. 

9  L.  R.  A.  282,  MORRISON  v.  CITIZENS  NAT.  BANK,  65  N.  H.  253,  23  Am. 

6L  Rep.  39,  20  Atl.  300. 
Applle«.tlon   of   eollnteral   om   Bcveral   Qbllsatlona. 

Cited  in  California  Nat  Bank  v.  Ginty,  108  Cal.  153,  41  Pac  38,  upholding 
tight  of  creditor  holding  two  notes  to  apply  collateral  upon  the  one  less  secured; 
First  Nat.  Bank  v.  Findc,  100  Wis.  463,  76  N.  W.  608,  sustaining  right  of 
oreditor  having  jurgment  embracing  joint  and  individual  notes  to  apply  proceeds 
of  execution  on  individual  note;  Hutchings  v.  Reinhalter,  23  R.  I.  524,  2S  L.  R>  A. 
683,  footnote  p.  6S0,  51  Atl,  429,  which  sustains  mortgagee's  right  to  apply  to 
notes  not  due,  proceeds  of  sale  under  mortgage,  to  obtain  benefit  of  attachment 
of  other  property  tji  matured  notes. 
IilabllltT  ot  anretr  ot  debt  o(hernla«  aecnred. 

Cited  in  Bingham  v.  Mears,  i  N.  D.  440,  27  L.  R.  A.  259,  61  N.  W.  803, 
holding  creditor  not  hound  to  resort  to  security  before  suing  surety;  Bank  Cwnrs. 
T.  Security  Trust  Co.  70  N.  H.  538,  49  Atl,  113,  holding  action  against  maker  of 
note  not  prerequisite  to  action  against  guarantor;  Stevens  v.  Hood.  70  N.  FT.  I7S. 
46  At).  29,  holding  failure  to  present  claim  against  estate  of  insolvent  dporascd 
principal  does  not  bar  suit  against  surety. 

Distinguished  in  Thomas  v.  Wason,  S  Colo.  App.  455,  46  Pac.  1079.  holding 
•urety  having  indemnity  hond,  released  to  extent  of  principal's  property  levitrd 
on  and  subsequently  relinquished. 

0  L.  R.  A.  287,  BROCK  v.  BROCK,  90  Ala.  86,  8  So.  11. 
Parol  (ramlB. 

Cited  in  Moore  v.  Campbell,  102  Ala.  44S,  14  So.  780,  holding  trust  in  lands 
devised  cani^ot  be  established  by  parol;  Tollesou  v.  Blackstock,  93  .'^la.  511,  11 
So,  284,  holding  verbal  direction  to  executors  to  execute  deed  to  donee  not  en- 
forces hie. 

Cited  in  Brown  v.  Doane,  86  Ga.  39,  11  L.  R.  A.  383,  12  S.  E.  17S,  holding 
land  coRveiyed  upon  faith  of  fraudulent  oral  promise,  impressed  with  constructive 
trust;  Mi'J'nlig  v.  Pippen,  95  Ala.  541,  11  So.  56,  holding  that  trust  ex  maleficio 
arises  only  vpan  clear  proof  of  fraudulent  intent  in  promise  to  devise  lands 
conveyed. 

9  L.  R,  A.  292,  BBXAR  BLDG.  4  L.  ASSO.  v.  ROBINSON.  78  Tei,  163,  22  Am. 

St,  Rep.  36,  14  S,  W.  227. 
naarloBB  conirKOta. 

Cited  in  Garza  v.  Sullivan,  10  Tex.  Civ.  App.  ISO,  30  S,  W.  240,  defining 
naurioua  interest  as  amount  in  excess  of  legal  rate;   Abbott  v.  International 
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Bldg.  k  L.  AsHo.  SG  Tex.  474,  23  S.  \\.  620,  lioldin;;  building  and  loan  association 
contract  usurious,  where  premiura  and  stipulated  interest  exceed  statutory  limit. 

Cited  in  footnote  to  Lindsay  v.  VnitPd  States  Sav.  t  L.  Co.  51  I,,.  R.A.  393, 
which  eustaini  power  of  equity  to  compel  payment  of  legal  interest  as  conJition 
of  canceling  usurious  contract. 
RffCDverf  of  VBiirloHB  Intereat  paid. 

Cited  in  Baum  v.  Tlionis.  130  Ind.  3S2,  05  Am.  St.  Rep.  30S,  50  N.  E.  337, 
holding  interest  exceeding  legal  rate,  voluntarily  paid,  recoverable,  independent 
of  statute;  8initb  v.  Stevens,  81  Tc\.  46.i,  16  S.  W.  980,  lioldini;  interest  in 
«xceRs  of  legal  rate  recoverable  as  counterclaiin  to  Hnother  indebtedness. 

Distinguislied  in  Henry  v.  Sansom,  2  Tex.  Civ.  App.  154,  21  S.  W.  09,  holding 
usurious  interest  collected  by  legal  proceeding  not  reco^-erable. 

9  I>.  R.  A.  29S,  LYON  v.  McDONALD,  78  Tex.  71,  14  S.  W.  201. 
For  nkat  parpona  land  aiar  be  coudeniBcd. 

Cited  in  Foster  v.  Chicago,  R.  I.  ft  T.  K.  Co.  10  Tex.  Civ.  App.  477,  31  S.  W. 
320.  denying  right  to  apply  land  to  other  usee  than  tho»e  for  which  condemned: 
Muhle  V.  New  York,  T.  ft  M.  R.  Co.  BS  Tei.  464,  26  S,  W.  607,  holding  land 
condemned  for  a  depot  cannot  be  appropriated  tor  difTerent  use;  Olive  v.  Sabine 
4  E.  T.  R.  Co.  11  Tex.  Civ.  App.  213,  33  S.  W.  13B,  upholding  railroad  com- 
pany's right  to  compel  lessee  to  remove,  at  expiration  of  lease,  buildings  erected 
vpon  land  conveyed  by  lessor  for  right  of  way,  although  lessee  ban  purchased ; 
Buford  V.  Smith,  2  Tex.  Civ.  App.  181,  21  S.  W.  188,  denying  right  of  private 
ferry  to  land  passengers  upon  land  condemned  for  use  as  public  road. 

Cited  in  footnotes  to  Ryan  v.  I^uisvilte  ft  N.  Terminal  Co.  45  .L.  R.  A.  303, 
which  holds  taking  of  land  for  railroad  terminal  facilitiea  to  be  for  public 
purpose;  Gumey  v.  !ilinneapoli<)  t'nion  Elevator  Co.  30  L.  R.  A.  534,  which  holds 
perpetual  casentent  acquired  by  milrond  condemnation  proceedings. 

Distinguished  in  Stevens  v.  St.  Louis  Merchants  Bridge  Terminal  R.  Co.  152 
Mo.  219,  53  S.  W.  1006,  holding  use  of  depot  by  second  railroad  not  new  servitude. 

Cited  in  Sanborn  v.  Van  Duyne,  90  Minn.  224,  90  K.  W.  41,  holding  invalid, 
lease,  for  private  use,  of  land  deeded  city  for  levee. 

9  1..  R.  A.  21i«.  (JAIN'ESV1IJ,E,  II.  i  W.  R.  CO.  v.  HALL,  78  Tex.  109,  22  Am. 

St.  Hep.  42,  14  S.  \V.  259. 
«o*p«aBa1loB  for  land  takea  or  Injnred. 

Followed  in  Kt.  Worth  ft  R.  G.  R.  Co.  v.  Downie,  S2  Tex.  38(1.  17  S.  \V.  620, 
sustaining  riglit  to  recover  for  injury  to  lots  by  operation  of  railroad  in  front  of 
them,  though  not  in  street. 

Approved  in  limy  v.  Dallas  Terminal  B.  ft  Union  Depot  Co.  13  Tex.  Civ.  App. 
104,  30  S,  W.  3."i2,  holding  authnrized  approprintinii  by  railroad  of  way  over 
streets  not  a  tailing  from  abutter  requiring  previous  compensntinn  or  deposit; 
noot  v.  Butte,  A.  &  P.  R.  Co.  20  Mont.  S.ifl.  51  Pac.  I.i5,  holding  one  damiig-il 
by  running  of  trains,  in  exce.'<B  of  community  at  large,  has  action  for  special 
damages:  Cooper  v.  Dallas.  83  Tex.  242.  29  Am.  St.  Rep.  «4.'i.  18  S.  W.  5(m. 
holding  city  liable  for  damages  to  lots  overflowecl  by  reason  of  change  in  grade 
of  streets;  Ft.  Worth  v.  Howard,  3  Tex.  Civ.  App.  5.39.  22  S.  W.  10.19.  upholding 
L.  R,  A.  Ar.— Vol.  11.-12. 
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abuttcr'a  right  to  compensation  for  dama^;^  from  fKC*vation  in  s'^'I'iR  hitthwij, 
which  renders  hin  property  JnsiN^cKsihlp :  Rownthal  v.  Tajlor.  B  A  H.  R  Co.  ',9 
Tex.  328,  15  S.  W.  268.  holdin);  riilway  liable  for  obxtniction  of  mirrarr  water 
by  use  of  rijjht  ol  way:  Dallas  v.  Kahn,  fl  Tex.  Civ.  App.  2«.  2fl  S.  W.  98.  dif- 
tin^uishing  injiirieB  received  by  property  OHlier  in  eoitinion  with  others  on  street, 
from  Hiich  as  lie  sufTers  with  comniunitv  (j^nernlly. 

Cited   in   footnotes   to  Austin   v.   Au^uHtA  Terminal  R.   Co.  47   L.   R.  A.  755. 
which  denies  recovery  for  deprecation  in  value  of  property  by  noise,  smoke,  and 
cinders  of  railroad;  Jacksonville.  T.  *  K.  R.  Co.  v.  Adams.  U  I«  R.  A.  533,  which 
authorizes  condemnation  of  land  irregularly  entered  upon. 
Meunrr  at  drntammtm  for  iMjarr  to  ml   proptrtr- 

Cited  in  San  Antonio  v,  Slackey,  14  Tex.  Civ.  App.  214,  36  S.  W.  "M,  holdin? 
that  measure  of  damaftex  for  use  of  lands  as  dumping  ground  is  loss  of  rental 
value  and  other  aecrned  special  damages  up  to  time  of  trial;  Brown  v.  South 
western  TelcK-  *  Telepli.  Co.  17  Tex.  Civ.  App.  43.^,  44  S.  \V.  .in.  holding  thai 
entire  damages  sliouhi  be  assessed  for  injury  from  authorized  telephone  line. 

Cited  in  note  (11  I..  R.  A.  (105)  on  market  prioe  as  element  of  damage<<  in 
condemnation  proceedings. 

Distinguished   in   Bausb   v.  Texas  i   N,  O.  R-  Co.  80  Tex.  59,   15  S.  W.  oST. 
holding  depreciation  not  measure  of  duninges  for  temporary  nuisances. 
Pr*J>dl«lal  error. 

Approved  in  Deniran  &  P.  Suburban  B.  Vo.  v.  CUalley,  18  Tex.  Civ.  App.  2I>3. 
46  8.  W.  22S,  liolding  excluHion  of  evidence  without  prejudice,  where  alreadt 
admitted  in  another  form ;  Dallas  v.  Kahn,  ft  Tex.  Civ.  App.  24,  2fl  S.  \V.  flK. 
holding  ruling  upon  objection  to  <|ueBtion  not  prejudidal  where  appellant  iioi 
injured  by  answer  thereto. 


Approved  in  A.  J.  Anderson  Electric  Co.  v.  Cleburne  Water,  Ice  &  Uglitin^ 
Co.  23  Tex.  Civ.  App.  .tSH.  57  S.  W.  575.  holding  that  where  witness  has  staiol 
all  facts  within  his  kninvled)^.  his  opiuion  concerning  more  is  properly  exclud<il. 

Cited  in  footnote  to  Fruelicher  v.  Oswald  Iron  Works,  64  L.  R.  A.  228,  whiili 
holiis  that  noise  from  boiler  works,  causing  giliysical  discouifurt  to  occupants  "i 
dwelling,  may  be  enjoined: 

DiBtinguiahe.!  in  Daniel  v.  Kt.  Worth  4  R.  l!.  R.  Co.  06  Tex.  320,  72  S.  W.  5:s, 
holding  ciimpi'nsat  iuu  for  personal  annoyance  and  discomfort  recoverable  fw 
coal-lioist  n 


(I  L.  R.  A.  302.  ORl'DKR  v.  ItAKKR.  20  Xev.  453,  23  Tnc  858. 
Atlornrr  "nd  cllenlt  DrlvlleK«d  comniBDlcatfonii. 

Cited  in  .Minard  v.  Stillman,  31  Or.  167,  05  Am.  St.  Hep.  815,  40  Pae.  8711. 
holding  that  attorney  miiy  lie  compelled  to  disclose  to  what  clients  he  paid  funil- 
alleged  hy  another  client  to  have  been  converted. 

CitLil  in  footnotes  to  Bruley  v.  Carvin,  48  L.  R.  A.  830.  wliidi  holds  convcr-a- 
tion  with  attorney  without  paying  fee.  asking  opinion  on  contemplated  suit. 
privileged:  Koeber  v.  Somers.  52  li.  R.  A.  512,  which  holds  conversation  auUiar- 
ir-inp  nltorney  to  conipromise  action  not  privilpjfed. 
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Bvld»c«   ai   fntsd* 

Cit«l  in  Pederson  v.  Spattle  loiisol.  Street  R.  Co.  6  Wash.  205,  33  Pac.  351, 
holding  evident  'if  frniid  must  bf  clear  and  convincing. 
Lsaii  st  rrofllH  >■  elencBt  of  damaKC. 

Cifi-d  in  note  152  L.  R.  A.  5(1)  on  dBiiinfCPs  for  tort  as  affected  by  loss  of  proflta. 
Real  party  In  Inlenat. 

Cited  in  note   («4  L.  R.  A.  HUrt)   afi  to  wiio  is  real  party   in  interest,  within 
iiiPHninf;  of  Htatntes  defining  partiex  hy  whom  action  must  be  brought. 


lAmttlHty  tor  naalntalalaic  pmilnrji  la  daaK^roaii  ooadltloa. 

Cited  in  Elwood  Hlectric  Street  Co.  v.  R09«,  26  (nd.  App.  2fi5,  58  N.  E.  .i35, 
and  Citizens"  Street  R.  Co.  v.  Stoddard,  10  Ind.  App.  28;i,  37  N.  E.  723,  holding 
that  Ktreet  car  company  owes  ftreater  caie  to  children  than  to  older  persons; 
Kinchlow  v.  Midland  Elevator  Co.  .57  Kan.  378,  4fl  Pac.  703,  holding  it  question 
for  jury  whether  company  used  due  eni'e  in  leavin);  barrel  of  hot  »:ater  uncovered. 

Cited  in  note  (28  L.  R.  A.  6871   on  liability  for  dnnjjerous  condition  of  private- 
grounds  lying  open  beside  highway  or  frequented  path. 
—  To  onr  rnterlnK  br  Inrllallon. 

Cited  in  Howe  v.  Ohmart,  7  Ind.  App,  36.  3-1  N.  E.  4fl0.  upholding  rewTery  by 
student  attending  meeting  of  literark'  snriety  by  invitation,  and  falling  down 
unguarded  passageway :  North  Manchester  Tri-C'ounty  .Xgri.  Asso.  v.  Wilcoi, 
4  [nd.  App.  143,  30  N.  E.  202,  holding  owner  of  race  track  liable  for  injury  to 
horse  cau.ted  by  obstruction  of  track;  Chieago  &  1.  CohI  R.  Co.  v.  De  Baum,  2  Ind. 
App.  284.  28  N.  E.  447.  upholding  liability  of  carrier  to  one  loading  cars,  whose 
horse  fell  into  hole  near  track;  Indianapolis  Street  R,  Co.  v.  Dawson,  31  Ind. 
App.  607.  f>8  N.  i'..  S09,  holding  street  railway  company  liable  for  not  preventing 
ah-iault  upon  colored  man  by  persons  in  park  to  which  it  had  invited  public. 
To  lleenBrea  and  treapaiuierii. 

Cited  in  Carskaddon  v.  Mills,  5  Ind.  App.  27.  31  N.  E.  556,  denying  right  of 
owner  to  erect  dangerous  obstruction  on  roadway  Uiipd  by  public  without  objec- 
tion; Travell  v.  Bannerman,  71  App.  Div.  445.  75  N.  Y.  Supp.  866,  holding 
owner  liable  to  boy  injured  hy  explosion  of  powder  remiu'ed  from  dumping  ground 
by  other  lioys;  Edgington  v.  Iturlington,  C.  B,  «  S,  R.  Co,  118  Iowa,  427,  57 
L.  K.  A.  .ifiS,  no  X.  \V.  1)5,  holding  railroad  company  liable  for  injurj-  to  child 
inflicted  by  unguarded  turntable  near  street;  Ktalcup  v.  Louisville,  N.  A.  i  C. 
R.  Co.  10  Ind.  App.  5S8,  45  N.  E,  802,  holding  one  riding  on  train  without 
permission  of  comj>any  nut  entitled  to  recover  tin  injurieTi:  Cleveland,  C.  C.  & 
St.  I,.  K.  Co.  V.  Adair,  12  Ind.  App.  580,  39  X.  E.  672.  denying  liability  for 
deiitb  of  child  killed  while  walking  along  track  without  eonr^ent  of  company; 
Feehan  v.  Dobson,  10  Pa.  Super.  Ct.  11.  44  W.  N.  C.  68,  denying  liability  of  one 
depositing  cinders  on  out  lot.  to  child  injureil  while  gathering  coal;  Faris  i. 
Iloberg,  134  Ind.  276,  3B  Am.  St.  Rep.  261,  33  N.  E.  1028,  denying  that  owner 
owes  protection  to  one  entering  storehouse  tu  look  for  drayman,  and  falling  down 
elevator  shaft;  Thiele  v.  McManus,  3  Ind.  App.  134,  28  X.  E.  327,  denying  lia- 
bility of  merchant  to  trespasser  falling  into  hatchway  ii 
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C'itnl  In  footnotpB  to  Kopplekom  v.  Colorado  Cement  Pipe  Co.  51  I~  l:.  A-  231. 
u'liidi  ]iol(ls  owner  of  nninclowd  city  lot  liulilc  for  injury  to  ynun(r  ehiTil  bv 
topplinf;  ovpr  of  largf  epnient  pipe  used  by  rliildrcn  as  plaything;  Paolino  r. 
MrKcndall,  QO  L.  R.  A.  133.  whieli  denies  dnty  of  neoiipipr  of  land  burning  rubM^I, 
to  guard  young  cIiiMren  nccuHtomed  to  play  tlierc,  from  fire;  Missouri.  K.  A  T. 
R.  Co.  V.  KdHnrds.  32  L.  R.  A.  82S.  wliieli'  denies  liability  of  railroad  eompinv 
for  injuries  to  cliild  playing  on  bridge  ties  in  fenced  railroad  j'ard;  Uttermohlen 
V.  Hogg's  Run  Min.  &  Mfg.  Co.  5.->  I-.  R.  A.  91!,  wliich  denies  liability  of  min» 
owner  for  injury  to  trespafiHing  ehild  by  («b1e  and  pulleys  hauling  eoal  car;; 
Ryan  v.  Towar,  55  I..  R.  A.  310,  which  denies  lanilowner's  duty  to  make  prem 
ises  safe  for  attempt  to  rescue  trespnseing  child  cauglit  in  water  wheel  in  unu<e-l 
building;  Brinktey  Car  Works  Mfg.  Co.  v.  Cooper.  57  L.  R.  A.  72*.  which  deoie? 
liability  for  injury  to  six  year  old  boy  from  rarelessly  walking  into  pool  of  liol 

Distinguished  in  Stendal  v.  Boyd,  7.'!  Minn,  :>r,.  J2  L.  E.  A.  289,  72  Am.  St. 
Uep.  597,  7.)  N'.  \V.  735.  denying  that  Inndouner  is  bound  to  guard  open  excava- 
tion to  prevent  injury  to  children  trespassing. 

»  L.  R.  A.  317,  PHOSXIX  INS.  CO.  v.  TOMLINSON,   125  Ind.  84,  21   Am.  St 

Rep.  203.  85  N'.  E.  126. 
Avoidance  or  eancelatloii  of  ■■■■mnfie  cOBtroct* 

Cited  in  Continental  Ins.  Co.  v.  Vanlue,  126  Ind.  4iS,  10  L.  R.  A.  847,  26  K.  E. 
119,  holding  mortgage  conditioned  to  secure  support  of  mortgagee  during  life, 
encumbrance  avoiding  policy;  Metropolitan  L.  Ins.  Co.  v.  McCormick.  19  Ind, 
App.  52,  G5  Am.  St.  Rep.  392,  49  X.  E.  44,  upholding  right  of  insured  lo 
enforce  contract  wrongfully  canceled  bj'  company;  Supreme  Lodge.  K.  of  H.  v. 
Metcalf,  15  Ind.  App.  102,  43  N.  E.  893  (dissenting  opinion),  niajority  holdin; 
that  purchaser  may  recover  amount  paid  for  speculative  certiflcate  though  in- 
eligible for  membership;  Tibbits  v.  Mutual  Ben.  L.  Ins.  Co.  \^9  Ind.  67-'>,  05  N.  E. 
1033,  holding  policy  forfeited  by  failure  to  pay  premium  upon  day  due. 
IVolver  of  fopfellnre. 

Cited  in  Lime  City  BIdg.  Loan  t  Sav.  Asao.  v.  Black,  136  Ind.  560,  35  K.  E. 
ti29.  holding  acceptance  of  dues  from  delinquent  stockholders,  waiver  of  by-lair 
forfeiting  stock;  Mississippi  Home  Ins.  Co.  v.  Dobbins,  81  Miss.  628,  33  So.  .=104. 
holding  insurer  estopped  by  retention  of  premium  from  claiming  forfeitur-  f"r 
breach  of  condition  as  to  other  insurance;  Union  Cent.  L.  Ins.  Co.  v.  Whelzil. 
29  Ind.  App.  065,  65  X.  E.  15,  holding  that  stipulation  as  to  modification  of 
terms  of  policj-  may  be  waived. 
—  Of  life  InsiiFoiae*  poller. 

Cited  in  Kerlin  v.  National  Aeci.  Asso.  8  Ind.  App.  0.33,  Hr,  X.  E.  39,  holding 
extension  of  time  to  pay  premium  on  life  policy  waives  forfeiture  clause;  Michi- 
gan Slut.  U  Ins.  Co.  V.  Custer.  128  Ind.  32,  27  N.  E.  124,  holding  mutual  agre*- 
mcnt  extending  time  of  pnyiiient  o(  premium  waiver  of  forfeiture  incurred  by 
nonpayment  of  note;  Prudential  Ins.  Co.  v.  Sullivan,  27  Ind.  App.  .19,  59  X.  E. 
S73,  holding  company  waiving  payment  of  premium  in  advance  liaiile  u|>on  de.-itb 
of  insured;  Union  Cent.  L.  Ins.  Co.  v.  -Tones.  17  Ind.  App.  BOO.  47  N.  E.  342. 
holding  forfeiture  of  policy  waived  by  enforcing  collection  of  notes  by  for>^ 
closure  of  niortgage;   Union  Cent.  L.  Ins.  Co.  v.   Woods.   11   Ind.   Apji.  352.  37 
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N.  E.  ISO,  )ioI<1ing  forfeiture  of  policy  waived  by  exwutlon  and  sale  upon  judg- 
ment  for   preniiuni  note;   Pupremp  Tent,  K.  ot  M.  v.  Volkert,  25  Ind.  App.  640, 

51  N.  E.  203,  holding  totiety  estopped  from  forfeiting  policy,  by  sending  blank 
forms  for  proof  of  dpath  to  beneficiary. 

Cited  in  footnoteB  to  Stewart  v.  Union  Mut.  L.  Ins.  Co.  42  L.  R.  A.  147,  wbich 
liolds  provi-iion  ajwinut  poliey  taking  elTeet  till  first  premium  paid  ineffectual, 
where  premium  note  jiiven,  though  unpaid:  Kocher  v.  Supreme  Council  C.  B.  L, 

52  L.  R.  A.  861,  whicli  denies  power  gf  offleera  of  benefit  society  to  waive  pay- 
ment of  asseflsmenln  for  ileatb  lienefiti;  McQuilTan  v.  Mutual  Reserve  Fund 
Life  Asso.  5fl  L.  R.  A.  tXA.  nliieli  holds  forfeiture  of  policy  waived  by  retaining 
payment  made  after  ilpfaillt.  nitliout  notice  of  any  condition  affixed. 

Cited  in  Replogle  v.  Americnn  Ina.  Co,  132  Ind.  307,  31  N.  E.  (147,  holding 
that  insurer  waived  forfeiture  of  policy  by  calling  for  additional  proofs  of  loss; 
Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  331,  hi  Am.  St.  Rep.  506,  38  N.  E. 
417,  holding  that  acceptance  of  overdue  premium,  with  knowledge  of  losp,  restores 
force  of  policy  from  beginnin;^;  ^lilkman  v.  Inited  Mut.  Ins.  Co.  20  R.  I.  12, 
36  Atl.  1121:  Marshall  Farmers'  Home  F.  Ins.  Co.  v.  I.if;f,vtt.  16  Ind.  App.  fi02, 
4.S  K.  E.  1062;  Farmers'  Mut.  Relief  Asso.  v.  Koontz.  4  Ind.  App.  S44,  30  N,  E. 
145, —  holding  acceptance  by  asswiation  of  delinquent  paynientu  after  loss  estab- 
liRhes  liability  under  policy;  Fraaier  v.  >.'en  Zealand  Ins.  Co.  30  Or.  351,  64  Pac. 
E<14.  holding  return  of  ratable  portion  of  premium  for  part  of  policy  canceled, 
retaininj;  balance,  waiver  of  condition  as  to  vacancy. 

Cited  in  footnotes  to  German  Ins.  Co.  v.  ^ihadcr.  60  L.  R.  A.  018,  which  holds 
provision  against  loss  occurring  before  premium  paid  waived  by  receiving  pre- 
mium after  all  property  destroyed;  Johnston  v.  Phelps  County  Farmers'  Mut. 
Ins.  Co.  56  L.  R.  A.  127.  which  holds  receipt  of  delinquent  aaseasmcnt  not  waiver 
of  forfeiture  if  any  of  insured  property  in  existence. 

9  L.  R,  A.  321,  DUGAN  v.  STATE,  125  Ind.  130.  25  N.  E.  171. 

Followed  without  discussion  in  Dorsey  v.  SUtc,  125  Ind.  600,  25  N.  E.  350. 


JnpladletlOB  OTtr  boandurr  »■**»■. 

Approved  in  Welsh  v.  SUte,  126  Ind.  75,  1>  L.  R.  A.  665,  25  N.  E.  883,  and 
Memphis  A  C.  Packet  Co.  v,  Pikey,  142  Ind.  310,  40  N.  E.  527,  holding  that 
Indiana  courts  have  concurrent  jurisdiction  with  those  of  Kentucky  of  causes 
arising  on  Ohio  river;  Meyler  v.  Wedding,  107  Ky.  JOO,  80  S.  W.  20  (dissenting 
opinion),  majority  holding  Indiana  process  served  above  low-water  mark  on 
Kentucky  side  of  Ohio  river  void;  Roberts  v.  FuDerton,  117  Wis.  230,  65  L.  R.  A. 
971,  93  X.  W.  nil  (dissenting  opinion),  majority  holding  olllcer  of  Minnesota 
without  authority  to  declroy  fishing  nets  of  citizen  of  Wisconsin  in  portion  of 
lake  within  iMrder  of  latter  state. 

Cited  in  footnotes  to  Gross  v.  Miller,  26  L.  R.  .A.  fiO.*),  which  holds  Tiolation  ot 
Sundsy  law  by  hunting,  no  defense  to  nctirai  for  negligent  injury;  Com.  \. 
Watdman.  11  L.  K,  A.  563,  which  holds  keeping  barber  sliop  open  on  Sunday  not 

Cited  in  notes  (11  L.  R.  A.  63)  on  legality  of  contract  made  on  Sunday;  (U 
L.  R.  A.  I94|   on  Sunday  labor. 
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0  L.  R.  A.  323,  O'BRIEK  v;  STATE,  125  Jnd.  38.  25  JJ.  E.  137. 
PreBBinptloD  of  rvKnlnrllr. 

Cited  in  David^in  v.  Slal#,  13.5  Ind.  21(7,  34  X.  K.  972,  liolilitiR  jurWic-iLin 
presumed,  no  irresHlnrity  apjiearinf;  in  record;  Rinkitrd  v.  State,  157  Ind.  .m 
62  X.  E.  1+,  ii|dLoldin)i  pre.iitmption,  in  absence  of  rceord  to  contrury,  tliut  kt.iwI 
jury  was  duly  impaneled. 


( 'ited  in  note  (11  I.,  R.  A.  7,> )  on  crimtnal  prnctiee  im  to  chan^  of  venue. 
BnOlclencr  of  iBdIcliHnt. 

Cited  in  Lay  v.  State,  ti  Ind.  .\pp.  .3BG,  .?»  X.  E.  7118.  Iioldii^t  indietmntl 
charging  removal  of  part  of  cemetery  fence  niiRicient.  sitliouzli  not  HpecifvinB  th«l 
cemetery  was  publie  or  priiate:  Brown  v.  SUte.  14  Ind.  App.  211,  M  N,  E.  244, 
holding  that  indictment  clinr^ng  defendant  witli  acting  "knowingly"  sufficienlly 
avers  guilty  knowledge. 
Brideiice  at  aceaaed  •«•■■■■(   klnmelf. 

Cited  in  Davidson  v.  State,  1.15  Ind.  260,  34  X.  E.  972,  holding  defendanfi 
voluntary  at«tement.i  ijefore  coroner,  written  and  signed,  admis-iible. 

9  L.  R.  A.  328,  MORRl.S  v.  POWEIJ,,   125  Ind.  281,  25  S.  E.  221. 
RICkt  or  unVrase. 

Cited  in  Mills  v.  (Ireen,  67  Fed.  831,  denying  power  of  legislature  to  add  t« 
constitutional  qua!  i  ft  rat  ion  a  of  voters  by  regi^^tration  act;  (jougar  v.  TimberUke, 
148  Ind.  41,  37  I..  R.  A.  648,  62  Am.  St.  Rep.  487.  46  X.  E.  339.  denying  womm'i 
constitutional  right  to  vote,  where  state  Constitution  grant-i  privilege  to  "male 
citizens;"  Brewer  v.  McCleland,  144  Ind.  426.  IT  L.  R.  A.  84fl,  footnote  p.  843, 
32  N.  G-  2119,  which  hold^  statute  reiguiring  noti<'e  of  claim  to  be  legal  voter  fram 
pernona  residing  less  than  *ix.  itiunthi  in  enunty,  void. 

Cited  in  footnote  to  Burret  v.  Taylor,  3a  L.  R.  A.  129,  upholding  right  to 
have  name  regiiitered  a»  voter,  of  unnaturalized  minor  who  becomes  qualiti(4 
voter  before  revision  of  registry. 

Cited  in  notes   (2.'i  L.  R.  A.  481.  4H2)   <m  how  far  right  to  voU  is  absolute; 
(10  L.  H.  A.  22 J)  on  registration  of  voters. 
CvBBtltDtlonal  provlHloH  ■■  to  apiMTtlaunieDl. 

Cited  in  State  ex  rel.  I^mb  v.  Cunningham,  83  Wis.  154.  IT  L.  R.  A.  ITl, 
35  Am.  St.  Rep.  27,  53  X.  \V.  35.  holding  uct  not  in  accordance  with  constitu- 
tional requii'ement  for  apportionment  "according  to  number  of  inhabitant:^"  in- 
valid; Denney  v.  State,  144  Ind.  513,  31  I_  R,  A.  730,  42  X.  E.  929,  holding  trt 
at  variance  with  constitutional  [uovision  prescribing  time  and  mode  of  apportion- 
ment of  members  of  legislature,  unconstitutional. 

ft  L.  R.  A.  338,  TVLER  v.  WII.LISTOX.  H2  Vt.  269,  20  Atl.  30*. 
CoA'troetlve  notice  of  defect  In   brldv*. 

Cited  in  footnote  to  Thomas  v.  Flint.  47  L.  R.  A.  499,  which  holds  mere  exist- 
ence of  defect  in  bridge  for  two  or  three  days  not  eonstructive  notice  to  city, 

»  L.  R.  A.  339,  CHASE'S  PATKNT  ELEVATOR  CO.  v.  BOSTOX  TOW  BOAT  00- 
152  Mass,  423,  28  N.  E.  300. 
Final  determination  on  merits  in  155  Mass.  212,  29  N.  E.  470. 
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Fallnrr  of   torrtga   porporatlou   to  1ll»  dopnmpBtB  rc^alrrJ   by  BlMtntei 

Cited  in  WnAlibiirn  Mill  (,o.  v.  Bartlelt,  3  X.  D.  147,  54  X.  W.  544,  denying 
tlint  failure  of  foreign  eorjioration  to  file  eopy  of  cliarter  preeliiile*  rif(1it  to  fore- 
close mortptgp;  Btodgett  v.  l.an;on  Zine.  fri.  58  C.  f.  A.  83,  120  Fed.  8(17,  deny- 
iag  that  liclits  under  Iphm-  urp  inipiiirpH  l>y  failiirc  of  fOTei<ni  eoTporiitinn  to 
fite  eertifieate  U-forc  doirjt  liuHinpHs:  Roscp"  v,  Siniinons,  1.15  Mass.  280,  29 
X.  K.  680.  lioldinR  nlatiite  reqiiirinfc  foreipi  corporation  to  appoint  attorney  for 
service  of  papers,  and  to  file  copy  of  cliarter.  directorj-;  .Mty.  Gen.  v.  Miu:)a- 
chusetts  Pipe  Line  Gas  Co.  179  Mans.  20.  00  X.  K.  38ft,  (lenyiiiR  that  corporation 
failing  to  tile  certificate  of  paid  up  capital  i»  relictnl  from  fruiiclii^e  Uk. 

fi  L.  R.  A.  341,  HAX  V.  SRAMAX.  14  Colo.  536,  24  Pac.  461. 
Bbiopp^i- 

Cited  in  KlatlesH  v.  Siindin,  fl4  Iowa,  114,  62  X.  W.  no2.  holding  that  owner  of 
two  judgmentH  may  sell  land  under  junior,  without  atTeeting  lien  of  aenior, 
encumbrance. 

Cited  in  footnote  to  Gilbert  v.  American  Surety  Co.  61  L.  R.  A.  253,  whioh 
holds  vendor  in  possesaion,  after  years  of  Eiciiice  iis  agent  of  vendee,  estopped  t» 
reclaim  property  on  ground  that  sale  wns  illegal. 

»  L.  R.  A.  343,  SIMMONS  v.  SPRATT.  2C  Fla.  44!),  8  So.  123. 

Approved    in    Lovett   v.   State.   2lt    Fla.   3S2,    11    So.    172,   holding   failure   of 
record  to  show  presence  in  court  of  defendant  charged  with  murder  not  cured  by 
statement  in  bill  of  exceptions. 
Hereraitl  for  vrroueoDH  K4lni1aiitDii  of  evidence. 

Apprmed  in  Peniiacola  4  A.  R.  Co.  v.  Anderson,  28  Fla.  427,  8  So.  127,  re- 
fntiing  new  trial  for  admission  of  improper  evidence  on  point  as  to  which  there 
was  no  conflict,  where  fact  otherwise  shown;  Livingston  v.  l.'Kngle.  27  Fla,  517, 
y  So.  728,  and  Jacksonville,  M.  P.  K.  &  Xav,  Co.  v.  Warriner.  3.-i  Fin.  209,  10  So. 
898,  holding  thut  judgment  will  not  be  reversed  for  error  working  no  injury  to 
party  against  whom  ruling  made;  Htfys  v,  Ernest,  32  Fin,  2H,  13  So,  451,  lioldinf; 
cxcluirton  of  com|>eteot  evidence  bearing  on  point  on  wliicb  evidence  was  con- 
flicting, reversible  error. 

«  L.  R.  A.  348,  RICHARDSON  v.  WOODSTOCK  IRON"  CO.  90  Ala.  266,  8  So,  7. 
HameatFHil  eon  vera  ■■««■■ 

Cited  in  Woodstock  Iron  Co.  v.  Richardson,  94  Ala.  830,  10  So.  144,  denying 
on  second  ap|>eal  that  deed  of  homestead,  not  delivered  till  another  place  is 
purchased,  requires  acknowledgment  of  wife;  Parks  v.  Barnett.  104  Ala.  442, 
18  So.  136.  holding  deed  nt  homestead,  signed  by  husband  and  wife,  hut  not 
acknowledged  by  wife,  a  nullity;  Fjlinbiirgli  .American  T«nd  Mortg.  Co.  v,  PeopleH, 
102  .Mb.  244,  14  So.  tl-jft,  lioldinp  mnrtgnge  of  homestead  a  ekn  owl  edged  by  wife 
before  officer  outside  of  county  where  eouinii^ioned,  void;  Uorbacli  v.  Tyrn>ll, 
48  Neb.  S34,  .17  L,  R.  A.  441.  87  N.  W.  485  (dissenting  opinion),  majority 
denying  that  mortgage  to  ciirpornlion  covering  homestead,  is  void  liecau.ii'  acknowl- 
edged before  its  treasurer:  Havemcyer  v.  Dalin  (Xeb.)  3.T  I,.  R.  A.  337,  07  N.  W. 
489    (dissenting   opinion),   majority   denying   invalidity   of  homestead   mortgage 
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acknowledged  before  attorney  holding  claim  for  collection:  I'ipkin  v.  Williams, 
S7  Ark.  24!),  38  Am.  St.  Rep.  241.  21  S.  \V.  433,  hotdinfi  void,  conveyance  of 
liomestcad  by  deed  poll,  in  »liicli  wife  joins  only  to  Tcleaie  her  dower. 

DvllT«FT   ot  <a*d  after  deatk  al  xrautor. 

Cited  in  Kelly  v.  Richardson,  100  Ala.  5»5,  13  So.  785,  holdinj;  convejance 
to  be  delivered  at  denth  of  grantor,  with  us«  and  occupation  reserved  tluriog  life, 
inoperative  as  deed. 


.  MISSOURI  P.  H.  CO.  78  T«x.  17,  22  Am.  St.  Rep. 
18. 
Venae  of  aettOBH  far  daiuaKea  la  realty. 

Cit«d  in  Missouri  P.  R.  Co.  v.  Culleri,  81  Tex.  388.  13  L.  R.  A.  645,  17  8.  W.  19, 
holding  action  not  maintainable  for  injuries  to  land  located  ont^^ide  of  state. 
Venae  of  traaaltory  action*. 

Cited  in  Southern  P.  R.  Co.  v.  Graham,  12  Tex.  Civ.  App.  568,  34  S.  \V.  13.% 
holding  that  court  may  take  cognizance  of  action  between  nonresidents  for 
injury  to  personal  property  oceurring  outnide  of  state;  Western  V.  Teleg.  Co. 
V.  Russell,  12  Ten.  Civ.  App.  8.>.  33  S,  W.  708,  guatnining  jurisdiction  of  court 
over  action  by  nonresident  againitt  corporation  doing  business  in  state,  for 
failure  to  fulfil  contract  wholly  performable  in  another  state;  Smith  v.  Empire 
State  Idaho  Itlin.  &  Development  Co.  127  'Fed.  464,  holding  action  arising  in 
Idaho  maintainable  against  New  York  corporation  in  Washington,  where  it« 
principal  office  located. 

Distiiiguixhed  in  Western  U.  Teleg.  Co.  v.  Phillips  2  Tex.  Civ.  .App.  615,  21 
S.  W.  1138.  holding  that  courts  will  entertain  jurisdiction  of  suit  between  citizen 
and  domestic  corporation  for  negligence  in  delivering  telegram  outside  of  statC'; 
Kingarlner  v.  Illinois  Steel  Co.  04  Wis.  77,  34  L.  R.  .\.  508,  !>9  Am.  St.  Rep. 
8.59,  68  N.  W.  684,  sustaining  nonresident's  right  to  maintain  transitory  action 
against  citizen  of  another,  state  found  within  jurisdiction. 


0  L.  R.  A.  351,  BOSQUETT  v.  HALL,  90  Ky.  566,  29  Am.  St.  Rep.  404.  13  a  W. 

244. 
"PamllT"  wlthla  exempt  I  OH  •talBleB. 

'  Cited  in  Louisville  Bkg.  Co.  v.  .Anderson.  10«  Ky.  749,  44  B.  W.  636,  holding 
that  married  daughter's  residence  with  her  father  does  not  constitute  them  & 
family  within  exemption  statute  as  to  father's  creditors. 

Cited  in  footnote  lo  Cross  v.  Benson.  64  I.  R.  A.  560,  which  holds  mioor  resid- 
ing with  grandparents  and  dependent  upon  them,  member  of  Iheir  family. 

H  L.  R.  A.  352,  CARTHAGE  v.  RHODES,  101  Mo.  175,  14  S.  W.  181. 
DoKii  ■•  property. 

Cited  in  Hodges  v.  Causey,  77  Miss.  3.i6,  48  L.  R.  A.  !"5.  78  Ant.  St.  Bep.  S25, 
26  So.  045,  holding  mere  notice  to  keep  olT  not  justification  for  killing  trespa«B- 
ing  dog. 

Cited  in  note  (40  L.  R.  A.  500)  on  property  rights  in  dogn. 
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8  L.  R.  A.  353.  WARREN  t.  LYONS.  152  Masii.  310,  25  N.  B.  T21. 

Cited  in  Woods  v.  Doliprty.  153  Masi).  55S.  27  N.  E.  070,  holding  that  election 
to  Ten^w  leasp  for  further  term  disrhnrfrcfl  Burety. 

9  L.  R.  A.  356,  LOWELL  v.  MIDDLKSEX,  1.52  Mms.  372,  25  N.  E.  460. 
EqiBBlItT  «1  ■ovanent  and  last  vBlnBlton. 

Approved  in  Louisville  R.  Co.  v.  Com.  lO'i  Ky.  720,  <P  S.  W.  486,  holdinfC 
sBse^sment  of  other  property  at  lew  than  cash  value  no  objection  to  aMeeement 
of  franchises  at  value;  Taylor  v.  Louisville  A  X.  R.  Co.  31  C.  C.  A.  556,  80  U.  S. 
App.  166.  68  Fed.  366,  holding  assesinient  of  railroad  property  at  full  value,  and 
other  property  at  seventy-five  per  cent  less,  violation  of  statute  a»  to  equality  ol 
taxation;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus.  133  Ind.  048,  ,13  N.  E. 
432,  and  Cleveland,  C.  C.  *  St.  L.  R.  Co.  v.  Backus.  133  Ind  537.  18  L.  R.  A. 
740.  33  X.  E.  421,  holding  assessment  of  railroad  property  by  state  board,  while 
other  property  is  assessed  by  local  boards,  no  violation  of  constitutional  provision 
M  to  just  valuation:  Carroll  v.  Alsup,  107  Tenn.  287.  64  S.  W.  193,  holding  that 
fraudulent  over-valuation  opens  way  to  assail  assessment. 

Cited   in   note    (60   L.   R.   A.   360)    on   constitutional   equality   in   the   United 
States  in  relation  to  corporate  taxation. 
Hrthod  At  aBcartalHiBa;  tsIbc. 

Cited  in  Haven  v.  Essex  County.  155  Mas.s.  471.  20  N.  E.  1083.  holding  valuB 
of  adjacent  property  not  evidence  aa  to  valuation  of  property  assessed;  Tremont 
A  S.  Mills  T.  Lowell,  163  Mass.  284,  39  X.  E.  1028,  holding  valuation  erroneous, 
where  separate  valuea  of  land  and  buildings  e.fceed  value  taken  together. 
Rnedr   far  laTalld  aHPHaient. 

Cited  in  Kelley  v.  Barton,  174  :MaBfi.  397,  54  K.  E.  8H0,  holding  abalement 
remedy  for  assessment  on  land  not  owned  by  taxpayer. 

Cited  in  Troy  Cotton  A  Woolen  Manufactory  v.  Fall  Blver,  167  Mass.  522, 
46  N.  E.  99.  holding  that  machinery  used  in  manufacturing,  which  by  statute 
■|i  to  bo  aa-sesBed  where  situated,  is  not  necesaarily  confined  to  tliat  so  affixed  as 
to  become  part  of  realty. 

Cited  in  Union  Water  Power  Co.  v.  Auburn,  90  Me,  66,  37  L.  B.  A.  653,  80 
Am.  St.  Rep.  240,  37  Atl.  331,  denying  tliat  water  power  is  assessable  whert 
ilam  is  located,  power  being  used  elsewliere. 

ft  L.  B.  A.  363,  BATES  v.  Rl.TI.AXD,  62  \t.  178,  22  Am.  St.  Rep.  95,  20  Atl.  278. 
Mnnlclpal   llabllllr   Or   defeel    In    atreet. 

Approved  in  Daniels  v.  Hathaway,  65  Vt.  2.34,  21  L.  R.  A.  379,  2U  At].  970, 
holding  municipality  not  liable  for  defect  in  street,  in  absence  of  statute  impos- 
ing liability. 

Cited  in  Lynch  v.  Rutland,  6C  Vt  573,  29  Atl.  1015.  holding  that  selectmen, 
in  laying  out  roads,  act  as  officers  ot  state  and  not  as  agents  of  town. 

Cited  in  footnote  to  Teagar  v.  Flemingsburg.  53  L.  R.  A.  Tl'2,  which  holdi 
mere  building  of  step  in  aidewalk  not  negligence  rendering  city  liable  for  injurj 
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Prntonal  llabltltr  ot  mnalclpal  onr«r. 

Approved  in  Bates  v.  Horner,  0.1  Vt.  474,  22  L.  R.  A.  827.  27  Atl.  134,  holdin- 
niunidpai  officer  not  liable  to  privaU  person  for  damajfcs  reniiltinK  from  camiiig 
out  plans  for  improving  street. 

Cited  in  note  (22  L.  R.  A.  824)  on  pernonul  liahilit.v  of  highway  offieer  (or 
iieglijrence, 

0  L.  R.  A.  3(Mi.  ROTHKRMKL  v.  MEYERLK.  138  Pa.  250.  3  Inters.  Com.  Rfp. 

ai5,  20  Atl.  r.H3. 
I.lprnBr  lai. 

Cited  in  footnotes  to  Mel^utrhlin  v.  South  Bend.  10  h.  B.  A.  357,  whith  holdi 
reqiiivenient  of  peddlinR  license  unenforceable  npninst  perMn  neKotiatin);  (or 
aale  of  property  in  another  Htate:  San  Bernardino  v.  Southern  P.  Co.  29  L.  R.  i. 
327.  u'hieii  denies  |)o«'er  to  impose  license  tax  on  right  to  operate  branch  fnrmtn^ 
part  of  interstate  railroad:  Re  Wilson.  4S  I-  R.  A.  417.  which  holds  void.  t< 
applie<l  to  sale  of  oriniiiat  packages,  territorial  utatute  rei|uiring  license  for  vile 
of  coal  oil. 

Cited  in  notes  {14  L.  R.  A.  .^79.  ,)32.  583)   on  conntitulionni  equality  of  privi- 
leges, immunities,  and  protection. 
Slnle   tax  on   raraluK><   (ranclilBVi  «r  l>a»InrHa. 

Cited  in  footnotes  to  \>rniimt  A  C.  B.  Co.  v.  \'ermont  C.  R.  Co.  10  I*  R,  .\. 
362.  which  holds  state  tax  on  interstate  railroad  earning<i  illt^l:  -San  Franci-fo 
V.  \Ve«tem  t'.  Teleg.  Co.  17  U  R.  A.  301.  which  holds  t>tate  tax  on  teleinapl: 
franrhise  void;  Peojile  rx  rel.  Pennsylvania  B.  Co.  v.  Wemple.  IB  I..  H.  .\.  fi!'4, 
which  liolds  state  tax  on  franchise  or  bnsiness  of  foreign  railroad  company  invalil. 
as  rejrulation  of  commerce;  OslH)rnp  v.  State.  25  1..  R.  .V.  120.  which  uphnl'is 
taxation  of  local  express  business,  though  interstate  commerce  also  carried  un. 
lalrntalc  cbui merer. 

Cite<l  in  Com.  v.  Mooney.  12  Lane.  L.  Rev.  210.  holding  act  proliibiting  hawking 
and  peddling  violation  of  Fnleral  Constitution  relating  to  interstate  coronirrif. 
Bqnal  proleclloa  aad  prlvtleKea. 

Cited  in  Com.  v.  Percival.  II  Pa.  Super.  Ct.  «14,  and  Com.  v.  Deinno.  20  Pa.  Co. 
Ct.  372,  upholding  act  forbidding  peddling,  excepting  from  its  operation  per<iin« 
selling  goods  of  their  own  manntaetui-e ;  Com.  v.  Finn.  H  Pa.  Super.  Ct.  fiiii, 
upholding  act  reijuirinp  license  foi'  physicians  except  licensed  physicians  of  oIIht 
state  not  opening  office  within  state. 
Stnlnte  ancaaatllBtl»aaI  la  pari. 

Approved  in  state  v.  Montsomery,  94  Me.  200,  80  Am.  St.  Rep.  386,  47  .Vll- 
10.^,  holding  statute  not  wholly  unconstitntional  becnusp  single  provision  uncin 
stitiitional ;  Ancona  v.  Becker,  14  Pa.  Co.  Ct.  79.  3  Pa.  IHst.  R.  811,  holding  general 
tax  iict  not  invalidated  by  unconstitutional  provisions  as  to  municipal  taxes: 
Wf  I>-laware  River  Boad,  6  Northampton  Co.  Rep.  218.  holding  act  relating  t« 
ronds  not  unconstitutional,  if  last  section  produced  local  results,  the  rcmaindn 
being  enforceable;  Com.  v.  Wickert.  19  Pa.  Co.  Ct.  252.  «  Pa.  Dist.  R.  387,  holdin;: 
act  in  relation  to  adulteration  of  food,  valid  as  to  portions  covered  by  title  nhva 
independent  of  and  readily  separalile  from  remain<ler;  South  Bethlehem  t. 
Hackett.  12  Ijinc.  1^  Bev.  IHS.  holding  portion  of  ordinance  providing  penalty  im 
failure  to  pay  IJeensc  fee  for  peddling  unconstitutional. 
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9«lf-«svcatlBK  proTliil«n. 

Cited  in  notr   {16  L.  R.  A,  2S1)   on  Helf-exeriiting  constitutionnl  provUiona, 
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ConatPiictloD   *f  trrmii  "pallrond"  and  "p«iIIw»»'." 

Approved  in  Old  I'olonv  Triint  Co.  v.  Allftitown  &  B.  Kapid  Traniit  Co.  102 
Ph.  )i04,  44  Atl.  3111,  holding  ti-rms  ■milrmnf'  and  "railway"  synonynioii*;  R«f- 
fiTty  V.  CentrBt  Trmtion  Co.  147  Pa.  -ISIt,  M  Am.  St.  Rpp.  78.1,  23  .^tl.  8«4, 
Aftirming  20  VV.  N.  C.  S48.  holding  "railroad"  and  "raihvBy"  aynonynious  terms, 
iinlcDH  context  indicatea  pBrtiviiiiir  kind  of  rnnd  intendpd ;  Clipetliam  v.  Atty. 
Gen.  38  W.  N.  ('.  12.">.  lioUling  pasaentcer  railWHy  a  milii'ay  corporation  in  ab- 
sence of  context  allowing  different  intent;  Com.  v.  McCaully,  2  Pa.  Di«t.  R.  63, 
holding  statute  aH  to  obittruction  or  injury  to  railroad  ineludea  strept  railway*; 
Bammel  v.  Kirby,  10  Tex.  Civ.  App.  200,  47  K,  K.  302,  hoiding  that  words  "any 
railroad,"  in  statute  giving  action  tor  death  canned  by  negligence,  includes  street 
railroads. 

Cited  in  Railroad  Comrs.  v.  Market  Street  R.  Co.  132  Cnl.  682.  84  I'ne.  lO^.I, 
holding  words  "railroad  and  otiier  transportation  companies"  do  not.  in  liglit  of 
COTitext,  include  street  railways;  Ma stsachu setts  Loan  4  T.  Co.  v.  Hnmiltra.  32 
C.  C.  A,  50,  59  U.  S.  App.  403,  8«  Fed.  .502,  holding  that  statutory  term  "any 
railway  corporation"  does  not,  in  view  of  context,  include  street  milroada;  Phila- 
delphia V.  Philadelphia  Traction  Co.  206  Pa.  30,  aH  Atl.  762.  construing  a»  synony- 
mous, words  "railroailH"  and  "railways."  as  used  in  statute;  Savannah,  T.  &  I. 
of  H.  R.  .Co.  V.  Wilianis,  l(!a.)  61  L.  R.  A.  2,il.  footnote,  p.  240.  43  S.  E.  7.')1. 
holding  chartered  street  railroad  a  railroad  company  within  statute  impo!<ing 
liability  for  negligence  of  fellow  servant;  Sams  v.  St.  Louis  i  M.  River  R.  Co. 
174  Mo.  89,  61  L.  R.  A.  485,  73  S.  W.  UH6  (dissenting  opinion)  majority  holding 
railroad  fellow -servant  statute  not  applicable  to  street  railways. 

Cited  in  footnotes  to  Bloxbam  v.  Consumers"  Electric  Jyijfht  &  Street  R.  Co. 
29  L.  R.  A.  .107,  which  holds  "street  railway"  within  provision  for  selling  railroad 
property  for  delinquent  taxes;  \'ail  v.  Broadway  R.  Co.  30  L.  R.  A.  626,  which 
holds  passenger  on  street  car  platform  not  passenger  on  "any  railroad"  so  as  to 
assume  risk  of  injury. 

Distinguished  in  Trust  Co.  v.  State,  109  Ga.  754,  48  L.  R.  A.  527,  33  S.  E.  323, 
holding  street   niilwiiy   within   constitutional   provision   affecting   "any   corpora- 

RlCkt  to  coBBolldatr. 

Approved  in  l.<ouisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S.  703,  40  L.  ed.  860, 
16  Sup.  Ct.  Rep.  714,  holding  prohibition  by  statute  of  consolidation  of  ]>aratlel 
and  competing  lines  not  violation  of  commerce  clause-,  Robinwin  v.  \\'ilkinBl)urg 
&  K.  I'.  Street  H.  Co.  32  Pittsb,  L.  J.  N.  8.  370.  liuldinR  riRhl  of  street  railways 
to  consolidate  under  Pennsylvania  act  of  18t!l  not  affected  by  act  of  ISSO;  Penn- 
sylvania R.  Co.  V.  Inland  Traction  Co.  18  Monti;.  Co.  L,  Rep.  137,  upholding  con- 
wlidation  of  street  railways  under  Pennsylvaniii  act  of   1861. 

Cited  in  notea  (45  I..  R.  A.  273)  on  restrictions  on  consolidation  of  parallel 
or  competing  railroads;  (52  L.  R.  A.  374,  378)  on  right  of  corporations  to  eon- 
solidate. 
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V>lldl(y  of   l#««». 

Cited  in  Watkin  v.  West  Pl.iladcipliift  Pass.  R.  Co.  11  P».  Co.  Ct.  835,  1  Pi. 
Diet.  R.  468,  .11  W.  N'.  C.  272,  ao  establishing  validity  of  lease  of  line*  of  Pbili- 
delpliia  passenger  railway  company. 

9  L.  R.  A.  371,  HE.\LKY  v.  MUTUAL  ACCl.  ASSO.  133  111.  550,  23  Am.  St.  Rep. 

B37.  2.1  X.  E.  r.2. 
Pulley  cvDHtrnrd  In   fnvor  of  tmiiirvil. 

Approved  in  Tniveler-'  Ins.  Co.  v.  Uiinlap.  1«0  HI.  OiQ.  52  Am.  St.  Rep.  X>S, 
43  X.  E.  705;  Travelers  Preferred  Aixi.  Asso.  v.  Kelney,  48  111.  App.  .173;  Fidelitf 
t  C.  Co.  V.  Wateniian.  5»  III.  .\pp.  21l!t;  Metropolitan  Aoci.  Asso.  v.  Froilnnd, 
59  111.  App.  525  Forest  City  ins.  Co.  v.  Hanlesty,  182  III.  47,  74  Am.  St.  Rep. 
161,  55  N.  K.  130,  .\mrining  77  111.  App.  418;  Home  Ina.  Co.  r.  Peoria  &  P.  I'. 
R.  Co.  7B  III.  App.  \3»;  Railway  OfliciaU  £  E.  Acci.  Anso.  v.  Coady,  80  HI.  App. 
571;  Ziegler  v.  Clinton  Mut.  Counly  V.  Ins.  Co.  84  111.  .\pp.  444;  Fire  .IsM, 
V.  Short.  100  III.  App.  559 )  Provident  Sav.  Life  Assur.  Soc.  v.  Canaoa,  103  IIL 
App.  545;  Terwitliger  v.  National  Masonic  Acci.  Asso.  197  III.  13,  03  N.  E.  1034; 
Supreme  Lodge  O.  M.  P.  v.  Meister,  105  III.  App.  474 ;  N'ortlin-ettem  Life  Assur. 
Co.  V.  Schuiz,  94  111.  .4pp.  162;  Fireman'*  Fund  In*.  Co.  v.  Western  Retrigemt- 
ing  Co,  .15  III.  App.  334;  Xiagarft  F.  Ins.  Co.  v.  Ileenan,  91  III.  App.  688;  Teu- 
tonia  Ina.  Co.  v.  Bonner.  81  III.  App.  235;  Berliner  v.  Travelers'  Ins.  Co.  121  Cal. 
401,  41  L.  R.  A.  16B,  00  Am.  St.  Rep.  49,  53  Pac.  918;  Manufacturers'  Am.  In. 
deninity  Co.  t.  Dorgan.  22  L.  R.  A.  020,  7  C.  C.  A.  .192.  16  U.  S.  App.  290,  S8 
Fed.  950, —  holding  that  policy  of  insurance  will  be  liberally  construed  in  favor 
of  insured;  Traders'  Mut.  L.  Ins.  Co.  v.  Humphrey,  109  IIL  App.  i:.J,  holding 
persoa  elected,  but  not  initiated,  member  of  fraternity,  within  meaning  of  charter 
of  fraternal  insuran<-e  company. 
Cuaae  st  deatk  or  iDjarr. 

Cited  in  footnote  to  Ilumplireys  v.  National  Henefit  Asso.  11  L.  R.  A.  564, 
which  holds  lots  of  sight  of  only  one  eye  covered  by  provision  for  loss  of  «igbt 
of  both  eyes. 

Cited  in  note  (17  L.  R  A.  754)  on  proximate  cause  of  death  within  meaning 
of  life  insurance  policy. 

—  Dr»tli  by  Htmal,  vlvlenl,  >Bd  xicldenMI  ■■•■■■> 

Approved  in  Metropolitan  Acci.  Asso.  v.  Froilend,  101  III.  37,  52  Am.  St.  Rep. 
359,  43  N.  K.  TOO,  Afllrniing  5D  111.  App.  526,  holding  death  due  to  aeeidental  tak 
ing  of  poinon  tovered  by  accident  policy;  American  Acci.  Co.  v.  Keigart,  94  Ky. 
551,  21  L.  R.  A.  052,  42  Am.  St.  Rep.  374,  23  ^.  W.  191,  holding  death  cauied 
by  pieee  of  meat  lodging  in  windpipe  due  to  external,  violent,  and  aocidcnial 
nieans;  Mutual  Acci.  Asso.  v.  Tuggle,  39  III.  App.  514.  holding  death  from  acci- 
dental overdose  of  laudanum  an  injury  received  "through  external,  violent,  and 
accidental  means;"  Fidelity  &  C.  Co.  v.  Watermnn,  59  111.  App.  299,  holding  unin- 
tentional death  by  inhaling  of  illuminating  gas,  accidental;  I'raveler')  Ins.  Co. 
V.  Dimlap,  100  III.  045,  52  Am.  St.  Rep.  3jj,  43  N.  E.  765.  AITii-ming  59  III,  App. 
610,  holding  accident  insurance  company,  exempted  under  policy  if  insured 
"takes'"  iHiisoii,  liable  where  poison  is  taken  by  accident 

Cited  in  McGlother  v.  Provident  Mut.  Acci.  Co.  32  C.  C.  A.  323,  00  U.  S.  App. 
705,  89  Fed.  690   (dissenting  opinion),  majority  holding  death  from  poison,  acii- 
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d(-ntti]lf  tnkcn,  tvitliin  rxpinjition  from  liability  uhrre  ileatli  results  from  poison; 
IW^li  r.  Fidelity  &  ('.  Co.  176  Mo.  298.  7.5  H.  \V.  1102.  hoMiiig  dCHtli  from  mor- 
phine, preMTilXKi  liy  pliyxii-iiin.  due  \o  "external,  violent,  nnd  accidental  means;" 
Tmveiem  Ini*.  Co.  V.  Hunter.  30  Tex.  Civ.  App.  403,  70  S.  W.  703,  lioldillg  eom- 
panf  liable  on  accident  poiiey  wliere  uccidrnt  produced  rhcumntism,  wliicli  causpd 
heart  failure;  Maryland  Casualty  Co.  v.  tludgins  (Tex.)  04  L.  R.  A.  3.'i2.  72  S. 
W.  1047,  holding  death  from  eating  spoiled  oysters  within  exception  of  polic-y 
excluding  liability  for  injuries  "resulting  from  poison  or  anything  accidentally 
or  otlierwiae  taken  or  absorbed." 

Cited  in  footnote  to  Fidelity  &  C.  Co.  v.  Lowenstein,  46  L.  R.  A.  450,  which 
holds  death  from  accidentnlly  inhaling  gxi  while  asleep  covered  by  accident  policy. 

Cited  in  notes  (13  L.  R.  A.  265)  on  external,  violent,  and  accidental  mean^t  of 
death  of  insured;  [30  L.  R.  A.  207)  on  what  constitutes  nn  accident  within  mean- 
ing  of  accident  ineiirnnce  policy. 

Distinguished  in  Karly  v.  Standard  Life  4  Acei.  Ins.  Co.  113  Mich.  62,  67  Am. 
St.  Rep.  445,  71  N.  VV.  SOO,  holding  death  from  poison  ndminislered  through  mis- 
take of  druggist,  within  exception  of  accident  policy  exempting  company  if  death 
reaultB  from  poison. 

Disapproved  in  McGlotlier  v.  Provident  JIut.  Acci.  Co.  32  C.  C.  A.  323,  60  U.  S. 
App.  70S,  89  Fed.  0S7,  holding  that  exemption  from  liability  for  death  resulting 
from  poison  extends  to  poison  accidentally  taken. 

iBcrcaae  of  risk. 

Cited  in  note  (10  L.  B.  A.  383)  on  conditions  in  policy  ■■  to  increase  of  risk 
by  change  in  occupation. 
K«tlce  before  tawtKitwrc. 

Cited  in  footnote  to  Eury  v.  Standard  Life  t  Acci.  Ins.  Co.  10  L.  R.  A.  534, 
vhich  holds  notice  necessary  before  forfeiting  policy  for  nonpayment  of  premium. 

fl  L.  R.  A.  373,  HAYS  v.  JORDAN.  85  Ga.  741,  11  S.  E.  833. 

Cited  in  Sams  v.  Thompson  Hiles  Co.  110  Ga.  649.  3S  S.  E.  104,  and  Goodrich 
T.  Atlanta  Nat.  BIdg.  £  L.  Asso.  06  Ga.  803,  22  S.  E.  535,  holding  that  niarriol 
woman,  with  or  without  separata  eatata,  may  contract;  Madden  v.  Blain,  86  Ga. 
788,  13  S.  E.  128,  holding  that  married  women  may  contract,  irrespective  of  sep- 
arate estate,  except  as  to  suretyship;  Sidway  v.  Nichol,  82  Ark.  154,  34  S.  W. 
529,  holding  married  woman,  without  separate  estate,  liable  for  money  borrowed. 

COKAtrDctloB  of  eontrocta. 

Cited  in  Snelling  v.  Arbuckle  Bros.  104  Ga.  366,  30  S.  E.  BS3,  construing  con- 
tract, nominally  commissioning  Belling  agent,  as  one  of  sale. 

Distinguished  in  National  Bank  v.  Goodyear,  90  Ga.  723,  16  8.  E.  962,  holdini* 
contract  to  receive  goods  on  consignment  to  sell,  goods  and  proceeds  to  belong 
to  consignor  until  payment  of  invoice  price,  not  contract  of  sale. 
—  of  contmclB  of  lease  ■■  coudltloBal   Balea. 

Followed  without  special  discussion  in  Ross  v.  MeDuOie,  Bl  Ga.  121,  IS  S.  E. 
648. 

Cited  in  Blitch  v.  Edwards,  96  Ga.  810,  24  S.  E.  147,  construing  contract  to 
pay  rent  unless  purchase  money  notes  paid,  as  contract  of  sale;  Cottrell  v.  Mer- 
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ehanl*.  &  M.  Bank,  81)  Gu.  519,  16  S.  K.  »44,  hoMing  contract  wlikh  is  substan- 
tially n  conilitional  nal?  not  cIihuk^  into  lHiilni'>nt  for  hire  by  denominaiin^ 
purRlinn-  money,  ''lijre,"  and  mailing  it  payable  in  iniitalments. 

Citpd  in  notP  1 12  L.  R.  A.  447)  on  sale  of  pei-sonal  property  on  instalinelit  plan. 
Conditional  hI«|  relnltlnK  by   vi^ndor. 

Cit^d  in  OlisNon  v.  Hefn;i«  Brox.  1(15  Cm.  Xi.  31  K.  E.  118.  holding  that  retaking 
o(  prop<T^y  to  which  title  in  re«erv«i  re«oinds  eitntraet  of  nale;  Turk  \.  Carnii- 
lian.  25  Ind.  App.  128.  81  Am.  St.  Rep.  85,  .57  N.  K.  729,  and  Perkins  v.  CrolilB-n, 
no  Micli.  177,  311  L.  R,  A.  818.  72  Am.  St.  Rep.  512.  74  X.  W.  469.  holdinii  tlial 
retaking  of  pvojiirty  sold  with  iTifervation  of  title  prtrlndes  rei-overy  of  pur- 
fIibsp  price:  CominerHal  Pub.  Co.  v.  ('ampbcll  Printing- Press  &  Mfg.  Co.  Ill 
Ua.  390,  lUi  S.  b).  150,  liolding  teiidor  rpMerving  title  and  bringing  action  to  re- 
cover property,  bound  to  HL-count  for  payment,  Icrx  reawinable  rent. 

Cit«d  in  footnotes  to  Pnlfer  t  Sonn  Mfg.  Co.  v.  Lucas,  Itl  I..  R.  A.  682,  which 
denies  right  to  retain  payments  made  on  retaking  article  i-onditionally  sold; 
<'romp(on  v.  Beach,  18  I^  K.  A.  187.  wliich  holds  that  conditional  vendor's  e.\er- 
cine  of  option  to  enfoii-e  piiyineiit  of  note  defeat*  light  to  i-etake  properly. 

Cited  in  notes  |10  L.  B.  A.  23.'il  on  what  constitutes  cuuditionnt  sales;  (10  L. 
R.  A.  237)  oil  reiiipily  of  vendor  on  default  of  purchaser  on  conditional  sale;  i32 
L.  R.  A.  4651  on  rights  and  liabilitiea  of  vendor  and  purchaser  by  conditional 
sale  on  default  of  payment;  (12  L.  K.  A.  S21 )  on  saieg  not  atTected  by  oral  (t>o- 
ditions  Rubsequent. 
DBiHflKea  'or  rOBv«n>ton  of  aeenFltr. 

Cited  in  Halliitay  v.  Bank  of  Wtewsrt  County,  112  Ga.  464,  37  S.  E.  721,  raising, 
without   deciding,   meajture  of   recovery   for   unautboriKcd   sale   of  collateral   se- 

9  L.  B.  A.  376,  LOAIZA  v.  SUPERIOR  COURT,  8.^  Cal.  II,  20  Am.  St.  Rep.  197, 

24  Pac.  707. 
jBrlidlpHoB  of  coarta. 

Cited   in   Epperly  v.   Fergusim,   118   Iowa,  49,  91   K.  W.   816,   holding  Mtion 
against  nonresident  for  xpcciflc  performance  maintainable  in  county  where  land 
in  suit  situated. 
cm  lorn  rl. 

Cited  in  White  v.  Superior  Court,  110  Cal.  64,  42  Pac.  480,  holding  that  only 
question   involved  on  certiorari   ia  whether  lower  court   has  exceeded   its  juris- 
diction. 
Fraud. 

Cited  in  note  {35  L.  R.  A.  430)  on  statements  as  to  property  at  a  distance. 

9  L.  R.  A.  382,  STATE  ej)  rel.  PENXEl.L  v.  A R.\t .'STRONG,  30  Neb.  493,  46  N. 

W.  618. 
Petition  for  orKaulaallan  of  B«w  conntr- 

Cit«l  in  State  gt  rel.  Childa  v.  Red  lake  County,  67  Minn.  359,  69  N.  W.  10S3, 
holding  petitions  first  liled  for  orgnnirjition  of  new  county  should  be  submitlisl, 
others  refused;  State  as  rel.  Donglaa  v.  Larson,  89  Minn.  126,  94  N.  W.  22ii, 
holding  submission  of  three  petitions  covering  satae  territory  illegal. 
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9  L.  R.  A.  385,  STATE  cj  rel  BOYLE  v.  BOARD  OF  EXAMINERS,  21  Ne*-.  67. 

24  Pbc.  814. 
RrKlatratloii  at  electors. 

Cited  in  SUte  ej  rel.  Wii&on  v.  Stone,  24  Nev.  310,  53  Pac.  497,  denjing 
autlioTity  of  Ipfcixlature  to  provide  for  regiotnition  of  qualified  electors. 

Cited  in  footnote  to  Barret  v.  Taylor.  36  I..  R.  A.  120.  upliolding  right  to  liuve 
name  registered  as  voter,  of  unnaturalized  minor  who  becomes  qualified  voter 
before  revision  of  rt^istry. 

Cited  in  notex  ( 10  L.  R.  A.  22U|  on  rt^istralioD  ol  voters;  (26  L.  R.  A.  480, 
481)   on  lion-  Inr  right  to  vote  ie  aliaolute. 

V.  HAWKINS,  90  Ala.  411.  24  Am.  St.  Rep.  823,  8 

I^ndlBK*  nBd  dackB. 

Cited  in  Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  194,  to  point  that  riparian 
owner  may  construi^t  landing  on  navigable  stream,  subject  to  public  easement  or 
servitude;  Sullivan  Timber  Co.  v.  Mobile,  124  Fed.  647,  denying  right  of  city  to 
eject  owner  of  uplands  from  possession  of  doeks,  constructed  upon  navigable 
river  with  acquiescence  of  city. 
Freanaiptloa  ot  dedlcallon. 

Cited  in  Harper  v.  State,  109  Ala.  69,  19  So.  901,  holding  dedication  ot  road  to 
public  use  not  presumed  unlesB  owner's  intent  clearly  shown,  and  acceptance  by 

9  L.  R.  A.  388,  ALABAMA  G.  8.  R.  CO.  T.  CARMICHAEL,  90  Ala.  19,  8  So.  87. 
Rldlas  IB  vIolatlBB  ttt  nlea  of  withoat  valid  ticket. 

Cited  in  McGltee  v.  Reynolds,  117  Ala.  420,  23  So.  88,  denying  liability  of  car- 
rier for  ejecting  passenger  tendering  void  ticket;  Berry  v.  Missouri  P.  R.  Co.  124 
Mo.  223,  25  S.  VV,  229,  holding  one  riding  on  construction  car  in  violation  of  rules 
though  with  conductor's  passive  consent  not  a  passenger;  Manning  v.  Louisville 
&  y.  R.  Co.  95  Ala.  396.  16  L.  R.  A.  66,  36  Am.  St.  Rep.  226,  11  So.  8,  holding 
company  justified  in  ejecting  passenger  refusing  to  pay  fare  for  distance  ridden 
without  valid  ticket. 

9  L.  R.  A.  391,  SACKf-rrr  V.  RUDER.  152  Mass.  397,  25  N.  E.  736. 
PcreDHilDrT   ckalleairvii* 

Cited  in  Waggoner  v.  Dodson,  96  Tex,  7,  88  S.  W.  813.  holding  each  defendant 
having   independent   controveray   in   common   action   entitled   to   six   peremptory 
ehiillcneps. 
Proof  ot  Bale  icltkln  time  alleged. 

C'ited  in  Edwards  v,  Woodbury,  158  Mass.  28,  30  N.  E.  175,  upholding  right  1« 
prove  one  sale  of  intoxicniing  liquor  under  count  alleging  sales  on  divers  occa- 

roBfltractlOB   ot  peaal   slatote  bb   to   damajrcB, 

Cited  in  Doyle  v.  Fitchburg  R.  Co.  162  Mass.  71,  25  L.  R.  A.  158,  44  Am.  St. 
Rep.  335,  37  N.  E,  770,  denying  that  conditions  on  ticket  released  oarrier  froin 
penalty  to  widow  for  death  of  husband  through  negligence. 
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»  L.  R.  A.  395.  TEnRITORV  v.  AH  I.IM,  1  Wasli.   15G.  24  Pac.  583. 
Connttlalloiial  la^i   polipe  po^rem, 

Cited  ID  Rileliie  v.  People.  I5.i  lil.  111.  2D  L.  11.  A.  84.  40  Am.  Ht.  Rpp.  315.  4(1 
N.  E.  4S4,  holding  statutory  proliiliition  of  employment  of  women  in  factorira  anii 
norkKliopg  over  eiglit  liour»  per  day  invnliil;  State  v.  Bueliaiinn.  2S>  Wa^li.  W'i, 
59  L.  R.  A.  .144,  (12  Am.  St.  Rep.  mo,  70  Pae.  5i.  holding  atatiitp  prohibiting 
employment  of  femalea  in  merlianical  or  mercantile  establi<>hmentB  over  ten 
hours  per  day  valid;  State  v.  I>v.  137  Mo.  140.  38  8.  W.  5S3.  Iiolding  statute 
prohibiting  maintenance  of  place  for  smoking  of  opium  valid;  Ex  parte  Von 
Luck,  29  Or.  427,  32  L.  R.  A.  73ft,  54  Am.  St.  Rep.  804.  44  Pae.  663.  holding 
criminal  statute  prohibiting  poaBenxion  of  opium  without  license  or  prescription 
valid. 

Disapproved  in  Re  Morgan,  26  Colo.  428,  47  L.  R.  A.  58.  77  Am.  St.  Rep.  269. 
158  Pac.  1071,  holding  statutory  limitation  of  labor  in  mines  or  smelters  to  eight 
hours  per  day  Invalid. 

«  L.  R.  A.  402,  SPEER  v.  ATHEXS,  8.^  Ga.  49,  11  S.  E.  802. 
ForuKlltlH  rrqaUlte  to  pauiiKr  of  bill. 

Followed  in  Peed  v.  McCrary,  94  Ga.  487,  21  S.  E.  232.  holding  question  of  pre- 
liminary advertisement  of  local  biMs  one  for  general  aasenibly  to  determine. 

Cited  in  .lennin};'  v.  Ru«'ell,  92  Ala.  606,  9  So.  421,  holding  that  courts  refuse 
to  look  outeiile  uf  reeorclti  of  legislature  on  question  of  notice;  State  r.  Wray. 
109  Mo.  598.  19  S.  W.  80.  holding  that  acts  of  legislature  may  be  overthrown 
whprp  journal  slioiis  nonconformity  with  constitutional  mandates. 

Cited  in  note  (11  I..  R.  A.  491)  on  passage  of  bill  through  legislature. 

Cited  in  Denver  v.  Knowlea,  17  Colo.  209,  17  L.  R.  A.  141,  30  Pac  1041.  holding 
a.<isp!>!>ment   for  local   improvement   not   h   (a.t  within   meaning  of  const  it  ul  ion  jl 
provision;  Atlanta  v.  First  Preaby.  Church,  86  Ga.  737,  12  L.  R.  A.  854.  1.3  S.  K. 
232.  denying  that  churches  are  exempt  from  taxation  for  pavement  of  street. 
Dae  proc«i>  of  Ikit. 

Followed  in  Bacon  v.  Savannah,  86  Ga.  305.  12  S.  E.  580.  as  to  constitutional 
questions  involved  in  affidavit. 

Cited  in  Bacon  v.  Savannah.  86  Ga.  304,  12  S.  E.  580,  sustaining  right  of  prop- 
erty owner  to  contest  assessment  by  tiling  affidavit  which  gives  opportunity  to 
review  law  and  facts;  Hrtimby  v.  Harris,  107  Ua.  259,  33  S.  E.  49,  Iiolding  levy 
and  sale  of  property  other  than  that  improved  by  pavement,  for  nonpayment  if 
tax.  void;  Atlanta  v.  llnmlein.  96  Gn.  383.  23  ».  K.  408.  holding  assessments  lor 
improvements,  amoiuiling  to  virtual  ciintiscntion  of  properly,  void;  Denver  v. 
Knowles.  17  Colo.  212.  IT  I..  R.  A.  141.  30  I'nc.  1041.  approving  assessment  for 
improvement  apportioned  upon  InisIs  nf  frontage. 

Cited  in  footnotes  to  Hrown  v.  SUrkham.  30  I,.  R.  A.  84,  which  holds  valid 
statute  authorizing  logger's  lien  without  notice  to  owner,  blit  giving  subsequent 
opportunity  to  intiTvene;  ftransim  v.  Gee.  24  L.  R.  A.  355,  which  holds  act 
authorizing  taking  of  gravel  from  private  lands  without  notice,  tor  highway 
repairs,  valid:  State  v.  Sponaugle,  43  L.  R.  A.  727,  which  sustains  forfeiture  of 
land  for  five  leiirs'  failure  to  enter  for  taxation. 
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<I«dlclHl   iDlprtrrHPr  with  ■■u^iuiiiaent   tor  InprsvemcBt. 

Cited  in  Bacon  v.  Savanniili,  lOJ  Ga.  6C,  31  S.  E.  127,  and  Burekbardt  v.  At- 
lanta, 103  Ga.  308,  30  S.  E.  32,  holding  necessity  for  repavenient  of  strei'ts  ques- 
tion for  city  to  determine,  and  courts  will  refuse  to  interfere,  in  absence  of 
fraud;  MorM  V.  Westport,  136  Mo,  288,  37  S.  W.  B32  (dUsenting  opinion),  ma- 
jority raising,  nithout  deciding,  question  wnetiier  court  may  declare  paving 
ordinance  void,  because  unreasonable. 

fl  L.  R.  A.  408.  HALLGREN  v.  CAMPBELL,  82  Mich.  253,  21  Am.  St.  Rep.  557, 

46  N.  W.  381. 
Trial  ot  title  ts  office. 

Cited  in  Pariseau  v.  Board  of  Education,  96  Mich.  307,  55  N.  VV.  789,  holding 
tliat  acting  officer,  not  a  party,  cannot  be  ousted  by  mandamus;   Keeler  v.  Deo, 
117  Mieh.  5,  75  N.  W.  145.  holding  mandamus  to  compel  payment  of  school  fund* 
not  maintainable  wliere,  in  effect,  it  would  oust  assessor  de  faelo,  not  a  party. 
R^maval  froBk  ontc* 

Cited  in  Trainor  v.  Wayne  Coimly,  89  Mieh.  16B,  15  L.  R.  A.  101,  50  N.  W. 
809,  upholding  power  of  supervisors,  under  statute,  to  remove  officer  without 
charges,  notice,  or  hearing;  Speed  v.  Detroit,  97  Mich.  210,  56  N.  W.  570.  up- 
holding, pending  quo  warranto,  mandamus  to  compel  approval  of  bond  of  officer 
removed  without  notice;  Hartigan  v.  West  Virginia  University,  49  W.  Va.  51, 
38  S.  E,  698  (dissenting  opinion),  majority  upholding  removal  of  professor  by 
board  of  regents,  without  notice  or  hearing;  State  ei  rel.  Gallagher  v.  Brown.  57 
Mo.  App.  204.  and  Townsend  v.  Kurtz,  83  Md.  350.  34  Atl.  1123,  holding  that 
general  power  of  removal  carries  right  to  remove  without  notice  of  charges; 
Todd  V.  Dunlap,  99  Ky.  461,  36  S.  W.  541,  holding  that  mayor,  authorised  to 
remove  on  giving  reasons  therefor,  cannot  arbitrarily  remove  ojlioers  appointed 
for  definite  term;  Prntt  v.  Police  t  Fire  Comrs.  16  t'tah,  12,  49  Pac.  717,  holding 
chief  of  police,  holding  office  during  good  behavior,  not  removable  without  charges 
and  opportunity  for  hearing;  Hayden  v.  Memphis,  100  Tenn.  .i83.  47  S.  W.  182, 
holding,  in  absence  of  statute  to  contrary,  municipal  oltiier  entitled  to  notice 
and  fair  hearing  before  removal;  Kimball  v.  Olmstead,  20  \Va«h.  634,  36  Pac. 
:177  (dissenting  opinion),  majority  holding  health  commissioner  removable 
under  statute,  without  charges  or  hearing;  btate  «»  rel.  Hitchcock  v.  Hewitt.  3 
S.  D.  195,  16  L.  B.  A.  417.  44  Am.  St.  Rep.  788,  52  N.  W.  875,  holding  trustee 
for  definite  term,  removable  for  specified  causes,  entitled  to  specification  of 
charges,  and  hearing;  State  ex  rel.  Hastings  v.  Smith,  35  Neb.  32,  16  L.  R.  A. 
707.  52  N.  W.  700,  holding  officers  appointed  for  definite  term,  removable  only 
for  specified  causes,  entitled  to  notice  and  hearing. 

Cited  in  note   (15  L.  R.  A.  97)   on  right  to  remove  officer  summarily. 

Acta  of  de  fBcIo  allleeiH. 

Cited  in  State  ex  rel.  Baker  v.  Hobgood,  128  N.  C.  ISl,  35  S.  E.  253,  holding 
that  in  contest  between  rival  appointees  of  rfe  fncto  hoards,  the  one  nariieil  by 
board,  afterward  declared  de  jure,  holds  title;  Powers  v.  Com.  110  Ky.  436.  ,^3 
L.  R.  A.  257,  61  S.  W.  73.>  ( di'i«'enting  opinion),  mnjority  holding  pardon  by  ona 
receiving  certificate  of  election  a.t  governor  void,  on  title  being  adjudged  invalid. 
L.  R.  A.  Ac— Vol.  IL— 13. 
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9  L.  R.  A.  411,  Bl'SHXELL  v.  Bl'SHNELL,  7?  Wis.  435,  46  N.  W.  422. 
RmpdlFn  ai  coHarrtlcB  and  cOKuaranlorB. 

Cited  in  taurot  v.  Gates,  fi«  Wis.  .■>74.  57  N.  W.  294,  holding  guarantor  nf 
note  may  recover  at  )bw  from  solvent  eujniarantors,  same  contributions  as  if 
the.v  were  tlie  only  guarantors;  Kaiies  v.  (.'oukerell,  88  Tex.  436.  28  L.  R.  A.  ."•.11. 
31  S.  W.  100.  holding  cosurety,  upon  payment  of  debt,  has  action  againnt  the 
others  upon  implied  promise  of  reimburaenient ;  Sparks  v.  Childers.  2  Ind.  Terr. 
IB.5.  47  S.  \V.  310,  upliolding  upon  tlieory  of  subrogation,  aetion  of  surety  a^ain< 
principal,  barred  as  to  contribution;  Smith  v.  Maaon,  44  Neb.  <>21,  6.t  N.  W. 
4i.  liuldinK  xurety.  in  action  for  contribution,  only  entitled  to  legal  rate  of  inlcr- 
ent  from  time  of  payment;  Faircs  v.  C'oekerell,  88  Tex.  437.  28  L.  R.  A.  .i3l. 
31  S.  W.  UK),  holding  that  right  of  action  of  co-obligor  or  surety  satiofving 
il<-l>t  for  contribution  rents  upon  implicit  promise  reiiiscd  by  Ihw,  and  not  on 
subrogation. 

Cite<l  in  footnote  to  Face  v.  Pace.  44  L.  R.  A.  450.  wliicli  austains  right  ot 
■urety,  paying  obligation,  to  receive  dividend  on  entire  debt  Irom  cosurety's  in- 
solvent estate. 

9  L,  R.  A.  413,  GILLILAND  v.  FEXX.  110  Ala.  230,  8  So.  15. 
v'BlldUr  «t  voiantBPp  coMveraa«<.. 

Cited   in   Howard   v.   Corey.    120   Ala.   200.   28   So.   G82,   holding  transfer    of 
stock,  in  fraud  of  creditors,  no  obstacle  to  levy  and  sale  under  execution. 
Notice  ■■  affectlBK  aDbiieiiiieiil  eredllora. 

Approved  in  Echols  v.  I'eurrung  Bios.  107  Ala.  (165,  18  So.  250.  denying  that, 
notice  to  aubi^cqufnt  crmlitor  of  prior  fraudulent  conveyance  bara  rJftht  to  avoid 
deed. 

Cited  in  Echols  v.  Orr.  106  Ala.  240,  17  So,  677,  denying  that  record  of  deed 
is  defense  to  action  by  nubseijuenl  creditorB  to  net  aside  same  as  fraudulent. 

H  1,.  R.  A.  421.  fie  OLIVER,  130  Pa.  43,  20  Am.  St.  Rep.  804,  20  Atl.  527. 
Partaenklp. 

Cited  in  Morris  v.  Metalline  Land  Co.  164  I>a.  330,  27  L.  R.  A.  307,  35  W.  X. 
C.  180,  44  Am.  ^t.  Bep.  614,  30  Atl.  240,  (o  point  that  unincorporated  com- 
pany, organized  on  joint-stock  plan,  is  a  partnership;  Cronkiite  i*.  Trcxier.  20  Pa. 
Co.  Ct.  470,  7  Pa.  Dist.  R.  65.  to  point  that  unincorporated  joint  stock  company. 
organized   to  Irnde  in  land,  is  a   partnership. 

Cited  in  notes  (27  L,  R.  A.  44H,  481 1  BB  to  when  real  estate  will  be  considered 
partnersliip   property;    I2S   L.   R.  A.   168)    on   rights  and   position  ot  creditors, 
purchasers,  and  other  third  parties  in  partnership. 
Capital  OP  iDcone. 

Approved  in  Knapp's  Estate.  17  Lane,  L.  Rev.  326,  0  Pa.  Dist.  R.  718,  24  Pa. 
Co.  Ct.  121),  holding  that  purchase  money  of  land,  forfeited  on  failure  to  fullit 
terms  of  sale,  is  principal  and  not  income;  Wright's  Estate,  18  IV  Co.  Ct.  1»«. 
5  Pa.  Dist.  R.  346.  holding  dividends  nrihing  from  converting  stock  into  cash  and 
stock  of  new  company,  income  to  which  life  tenant  is  entitled;  Thomson's  Estntc. 
48  PhilH.  Leg.  Int.  147.  20  I'biltt.  126.  28  \V.  X.  C.  232.  9  Pa.  Co.  Ct.  640. 
holding  that  rise  in  value  after  testator's  death,  due  to  fact  not  knonn  in  bis 
lifetime,  constitutes  income  to  which  (eniinl  for  life  is  entilled:  Smith's  K-taie. 
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140  Pa.  355,  23  Am.  St.  Rep.  237,  21  Atl.  438,  holding  life  tenant  of  sto«k  enti- 
tled to  dividends  made  after  testator's  death,  but  not  to  surplus  profits  ac- 
cuniututtKl  in  testator's  lifetime:  Tliampson's  Estate.  153  Pa.  337,  31  W.  N.  C. 
^■1.  26  Atl.  052,  liolding  tliat  shares  in  joint  stock  company,  organized  to  trade 
in  land,  represent  interest  in  venture,  and  tnai  dividendn  declared  are  profits, 
if  oipiUil  sttK-k  remain-  unimpaired;  Park's  Kstate.  173  Pa.  105,  37  W.  N.  C. 
447.  33  Atl.  S84,  holdini;  profitEi  arising  from  mortgage  foreeloeure  and  resale. 
income  and  profits  to  uhieli  life  tenant  is  entitled. 

DistinguiRlied  in  Hf  Sniilh.  25  Pittsb.  L.  J.  X.  S.  308.  holding  profits  arising 
friim  sale  t>t  land  piirchai^ed  on  foreclosure,  capital  and  not  income;  Thomson's 
Ii>tate.  II  Pa.  ('.  Ct.  200.  1  Pa.  Dixt.  R.  140.  30  W.  X.  C.  24.  holding  proceeds  of 
dale  nf  optionH  to  »ubseribe  to  stock  of  new  company  guaranteed  by  old  company, 
principal  which  does  not  go  as  income  to  life  tenant  of  stock  in  guaranteeing  com- 

Sharea  ■■  ■■■orlalloii  ■•  veraovaltr. 

Cited  in  Re  .Jones.  172  N.  Y.  585,  60  L.  R.  A.  480.  footnoU  p.  476,  65  N.  E. 
570.  holding  shares  in  jmiit  stock  company  owning  real  estate  only,  personalty 
in  applying  transfer  tax  law. 

9  L.  R.  A.  424.  WIXCHESTER  v.  GLAZIER,  152  Mass,  316,  25  N.  E.  728. 
PftrlBer'fl  coHipensatloii    for  nrrvtcvt* 

filed  in  McDowell  v.  North.  24  Ind.  App.  443,  .=>5  N.  E.  19,9.  holding  answer 
merely  alleging  refusal  of  one  partner  to  devote  time  to  busineaa  insuffleient  to 
establish  right  of  other  partner  to  compensation:  Hoog  v.  Alderman,  184  Mans. 
210.  68  X.  E.  190.  holding  partner  entitled  to  compensation  for  sale  of  real  es- 
tate, although  no  express  agreement  to  that  effect. 
PariB^mhlp  accoaatlBK- 

Cited  in  1-ockwood  v.  Rolierts,  171   Mass.  110.  50  X.  E.  517.  denying  interest 
on  surviving  partner's  share  of  assets:  McMurtrie  v.  Guiler.  183  Mass.  464,  67 
N.  £.  358.  holding  partner  entitled  to  accounting,  although  agreement  is  Bilent 
as  to  his  share  in  profits. 
CvBnlrsvllon   af    ■■■trnaeiilB   br   parties    tkvpelo. 

Cited  in  Grubb  v.  Burford.  98  Va.  558.  37  S.  E.  4.  holding  admission  of  parol 
evidence  as  to  construction  of  unambiguous  contract  by  parties,  error;  Atty. 
Gen.  v.  Algonquin  Club,  153  Mass.  452,  11  L.  R.  A.  502.  27  X.  E.  2,  holding  that 
I'ourts  mny  properly  consider  construction  of  deed  by  parties  nhere  it  allows 
■■usual  projections:"  Humphreys  v.  Old  Colony  R.  Co.  160  Mass.  328,  3fl  N.  E. 
R5fl,  holding  that  existence  of  beaten  track  and  maintenance  of  planks  between 
rails,  pro*-e  that  parties  to  deed  considered  place  as  highway  crossing;  Menage 
V.  ftosenthat.  175  Mass.  301.  56  N.  E.  579.  holding  evidence  of  voluntary  act  of 
salesman  inadmissible  to  add  to  rights  under  contract. 

fl  L.  R.  A.  428.  COXXELLY  v.  MASOXIC  Ml'L.  BEX.  ASSO.  58  Conn.  552,  IS 

Am.  St.  Rep.  296.  20  Atl.  671. 
Dvelaloaa  ot  volantmr)-  ■■■arJatlOBB  nlTvellBK  n^wbershlp. 

Cited  in  Farmer  v.  Board  of  Trade.  78  Mo.  App.  .'•65.  holding  that  board  of 
trade  cannot  arbitrarily  and  in  tiad  faith  dismiss  member  in  violation  of  its 
own  rules;  Sanborn  v.  Black.  67  X.  H.  .i39.  35  Atl.  942.  holding  that  voluntiry 
benefit   as^oeiation   cannot   withhold   consent   so   ns   to  defeat   insured's   riplit   in 
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change  bcneflciarj;  Braodenburger  v.  JetTeraon  Club  Ahso.  8S  Mo.  A|ip.  1S6. 
upholding  expulsion  of  member  of  potitical  club,  made  in  good  faitli,  after  heir- 
ing;  Froelicli  v.  Musicians  Mut.  Ben.  Asao.  93  Mo.  App.  3S9,  refusing  relief 
to  member,  wrongfully  expelled  from  voluntary  assofiation,  where  no  property 
righU  involved;  Mead  v.  Stirling,  82  Conn.  39.i,  -23  I,.  R.  A.  -230.  27  Atl.  .V'l. 
holding  tliut  court  will  not  interfere  in  removal  from  oltice  in  lodge,  until  remt^ 
dies   provided   by  the  order  are  pursued. 

Cited  in  footnotes  to  Lavalle  v.  Soci^t#  St.  Jean  Bnptiste,  16  L.  R.  A.  302. 
which  holds  member  unlawfully  expelled  from  benefit  society  no  right  of  »•■- 
tion  for  damages;  American  Live  Stock  Commisaiun  Co.  v.  Chieago  Live  Stock 
Exctiange,  18  L.  R.  A.  191,  wliieh  holds  that  chancery  will  not  force  member  •)n 
corporation  not  engaged   in  coinmei'i-ial   businegn. 

Cited  in  note   (49  L.  K.  A.  355)    on  conclu-iiveness  of  decisions  of  tribunih 
of  associations  or  corporations. 
RlVht   to   relHatatemvBt   «■  uRecled    br   dnih. 

Cited  in  Jackson  v.  Northwestern  Mut.  Relief  .Uxo.  78  Wis.  473,  47   N.   W. 
733,  holding  right  to  reinstatement  fixed  by  mailing  of  application  and  money, 
so  aa  not  to  be  defeated  by  death  of  insured  before  receipt  by  association. 
DlHOlatlon   of   vslnntarr   ■■■or  tat  Ion. 

Cited  in  footnote  to  Industrial  Tiust  Co.  v.  Green,  1?  L.  E.  A.  202.  which  hold^ 
illegal  deposition  of  president  not  ground  for  subsequent  dissolution  of  benevo- 
lent association. 

0  L.  R.  A.  431,  METZ  v.  CALIKOHXIA  SOUTHERN  B.  CO.  85  Cal.  329,  20  Am. 

St.  Rep.  228,  24  Pac.  610. 
C>rrl«r'a  llabtlllr  lor  Iohb  oI  liaBKBC- 

Cited  in  Southern  Kansas  R.  Co.  v.  Clark,  52  Kan.  402,  34  Pac.  1054,  holding 
carrier  not  liable  for  loss  of  agent's  sample  caae,  checked  as  baggage  without  or- 
rier's  knowledge  of  contents. 

Cited  in  footnote  to  Oakes  v.  Northern  P.  B.  Co.  12  L.  R.  A.  318,  which  hold* 
articles  carried   for   business  purposes  not  baggage. 

Cited  in  note  (11  L.  R.  A.  760)   on  carrier's  liability  for  loss  of  baggage. 

«  L.  R.  A.  433,  BLACK  v.  HENRY  G.  AI.LbN  CO.  42  Fed.  818. 

Motion  to  compel  complainants  to  amend  hill,  in  43  Fed.  880. 

Injunction  granted  on  final  bearing,  in  56  Fed.  787. 
Aaatffaabllitv  at  coprrlsht. 

Followed  in  Blaek  v.  Henry  G.  Allen  Co.  56  Fed.  TTl,  holding  copj^ight  u- 
signable  to  nonresident  foreigner. 

Cited  in  Davis  v.  Vories,  141  AIo.  240,  42  S.  W.  707,  holding  copyright  assiga- 
able  for  the  whole  or  any  part  of  tlie  country. 
rrolccttoti  at  eoprrlskt. 

Followed  in  Black  v.  Henry  G.  Allen  Co.  58  Fed.  771.  which  holda  copyright 
of  single  article  bound  up  in  volume,  bnlk  of  which  is  publid  jartt,  valid  again^c 
unpermitted   reprint  of  copyrightwi   book. 
InlaactloB  acaliiBt  IntrlncrinvBl. 

Cited  in  Oekenholdt  v.  Frobnuin,  60  111.  App.  303.  holding  bill  for  injunction 
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not  tilitging  exclusive  owneraliip  of  plaj,  inauffident  to  enjoin  production  of  it; 
United  States  Mitie  Co.  v.   Detroit  Steel   t  Spring  Co.   122   Fed.  SOS,  holding 
verification,  upon  infonnation  and  belief,  of  bill  not  iuteuded  to  be  uaed  u 
evidence  on  motion  for  temporary  injunction,  sufficient. 
Owur-rshlp  of  eoprrlBhl. 

Cited  in  Werckmeister  v.  Springer  Lithographing  Co.  63  Fed.  810,  holding  veil- 
known  trade  name  sufficient  designation  of  party  by  whom  copyright  is  taken 
out. 

law  right*  of  autbora  &nd  other* 


9  L.  R.  A.  438.  ROBERTS  v.  STUYVESANT  SAFE  DEPOSIT  CO.  123  N.  Y. 

57,  20  Am.  St.  Rep.  718,  25  N.  E.  294. 
BBllec*B  duty  mt  to  bitllnienti 

Followed  in  Glass  v.  Eauser,  38  Misc.  7S<J,  7S  N.  ¥.  Supp.  830,  denying  that 
failure  of  warehouseman  to  return  bailnieut  ia  excusable  on  mere  ground  of 
replevin. 

Cited  in  Spieg«l  v.  Pacific  Mail  S.  S.  Co.  26  Misc.  418,  G«  N.  Y.  Supp.  171, 
holding  it  to  be  duty  of  carrier  to  resist  replevin  or  notify  consignee  of  ac- 
tion; \fayeT  v.  Brensinger,  ISO  Hi.  114,  72  Am,  St.  Rep.  196,  54  N.  E.  159, 
holding  that  safety- deposit  proprietor  must  use  ordinarj'  care  in  protecting  money 
in  vaults;  Cussen  v.  Southern  California  Sav.  Bank,  133  Cal,  536,  85  Am.  St. 
Rep.  221,  05  Fao.  1099,  and  Lockwood  v.  Manhattan  Storage  ft  Warehouse  Co.  28 
App.  Div.  70, 50  N.  Y.  Supp.  874,  holding  warehouseman  prima  facie  liable  as  bailee 
for  loss  of  money  from  safe-deposit  vault;  Glass  v.  Hauser,  40  Migc.  602,  83  N.  Y. 
Kupp.  177,  holding  redelivery  to  bailor  by  bailee  excused  by  seizure  of  goods  under 
valid  legal  proceai;  Loomis  v.  Beimers,  110  Iowa,  172,  93  N.  W.  95,  holding  bailee 
failing  to  defend  replevin  action  on  advice  of  attorney,  not  liable  for  loss  of  prop- 
erty, although  action  waa  barred. 

Distinguished  in  Lee  v.  Maxwell,  03  Mich.  504,  57  N.  W.  GBl.  denying  junior 
creditors'  liability  as  trespasser,  for  levyinf;  on  wrongfully  attached  goods,  after 
commencement  of  conversion  suit  by  mortgngee  against  senior  creditors;  Macau- 
lay  v.  Palmer,  125  N.  Y.  744,  4  Sitv.  Ct.  App.  342,  28  N.  E.  912,  denying  liabil- 
ity of  agent  for  proceeds  o(  sale  of  cotton  received  by  him  but  returned  to  vendee 
Ifccause  of  inability  to  deliver  cotton. 
D4*tenac  to  nation* 

Distinguished  in  Dyett  v.  Hyman,  129  N.  Y.  359,  20  Am.  St.  Eep.  633,  29 
N.  E.  261,  holding  unavailable,  in  action  by  assignee  for  conversion,  defense  that 
gjods  were  subsci]uent1y  applied  to  benefit  of  DSRignor. 

Cited  ill  Uoldenson  v.  Lawrence,  6  Misc.  232,  28  N.  Y.  Supp.  541,  holding  that 
question  of  owncriihip  of  goods  converted  should   be  submitted  to  jury. 

9  L.  R.  A.  442,  ALABAMA  G.  S.  R.  CO    v.  HILL,  90  Ala.  71,  24  Am.  St.  Rep. 

764,  8  So.  00. 
Revlevr  on  apiienl. 

Approved  in  Alabama  G,  8.  R.  Co.  v.  Hill,  93  .Ma.  518,  3 
Q   So.   722,  holding  denial  of  application  for  r 
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State,  104  Ala.  14.  lU  So.  130,  lioUlinK  ifnM  of  continuance  by  trial  court  not 
reviewable  on  appeal, 

PhraiCBl  vsnnlnallOH  of  iilatnllll. 

Approved  in  Soiitli  Bend  v.  Turner,  l.iG  Ind.  42G,  .54  I,.  K.  A.  400,  83  Am.  Si. 
Rep.  200,  GO  N,  E.  271.  liolUin;;:  defendant  entitled  tii  order  for  i)liysicai  examina- 
tion of  plaintilT  to  determine  extent  of  injury,  where  it  tnay  be  made  witiiout 
pain  or  injury:  Ottawa  v.  (lilliiand.  ti:l  Kan.  173,  83  Am.  St.  Rep.  232.  tu  Pac 
252,  holding  tiiat  trial  court  Iiha  |>ower.  in  action  for  pergonal  injury,  to  re- 
quire plaintilT  to  submit  to  examination  by  physirisn»  .^elected  by  court;  Belt 
Electric  Line  Co.  v.  Allen,  102  Ky.  .m4.  80  Am.  !St.  Rep.  374,  44  S.  \V.  8IP,  lioldin:; 
defendant  entitled  to  demand  pliynical  examination  of  plaintilf.  in  action  for  per- 
manent injuries;  Graves  v.  Battle  Creek,  B.i  Mich.  270,  19  L.  R.  A.  942,  33  Am. 
St.  Rep.  Hill,  54  X.  W.  737,  holding  that  court  ban  power  to  compel  plaintilT 
to  exhibit  injured  arm  to  physician  in  presence  of  jury;  Mc<>overn  v.  Hope.  63 
N.  J.  L.  82.  42  Atl.  830.  (^antin^  order  for  physical  examination  of  plaintitf  be- 
fore trial,  in  action  for  injurieB  sustained  on  defective  walk ;  Lane  v.  Spokane 
Falls  ft  X.  R.  Co.  21  Wash.  120,  46  L.  B.  A.  154.  7.j  Am.  St.  Rep.  821,  57 
Pac.  367,  upholding  order  for  examination  of  woman  by  medical  experta  ap- 
pointed by  court  in  action  for  personal  injuries;  O'Brien  v.  La  Crosse.  911  Wis. 
426.  40  L.  R.  A.  833,  75  N.  \V.  81.  holding  tliat  right  of  defendant  to  have  duret- 
cal  examination  made  of  plaintilT,  rests,  in  the  absence  of  statute,  in  the  sound 
discretion  of  tlie  trial  court. 

Cited  in  Chicago,  R.  I.  1  T.  R.  Co.  v.  Langston,  19  Tei.  Civ.  App.  578,  47 
S.  W.  1027  (dissenting  opinion),  majority  holding  defendant  entitled  to  have 
plaintiff's  injured  leg,  which  had  been  exhibited  to  jury,  examined  by  defend- 
ant's experU;  Atchison,  T.  4  S.  F.  R.  Co.  v.  Pahuore  (Kan.)  64  L.  R.  A.  M, 
footnote  p.  90,  75  Pac.  SOD,  holding  defendant  entitled  to  expert  examination 
of  plaintiff's  injured  eyes  wbere  it  would  not  produce  serious  di:>conifort  or  dele- 
terious connequeni-e. 

Cited  in  note  ( 14  L.  R.  A.  409)  on  power  to  compel  plaintiff  to  submit  to 
phyaicBl  examination. 

Distinguished  in  Terre  Haute  i  I.  R.  Co.  v.  Brunker,  123  Ind,  554,  20  X.  K. 
178.  holdlDg  refusal  to  direct  surgical  examination  not  reversible  error,  wlicre 
application  nuide  after  plaintilT  rested  and  without  atlidavit  shoulng  its  nra^a- 
sity;  Austin  1  X.  W.  K.  Co.  v.  Cluck  (Tex.)  64  L.  R.  A.  496.  77  S.  W.  403. 
holding  court  without  power,  in  absence  of  statute,  to  direct  plaintiff  to  submit  to 
physical  examination. 

Disapproved  in  Inion  P.  R.  Co.  v,  Botsford,  141  V.  H.  255,  35  L.  ed.  739.  II 
Klip.  Ct.  Rep.  1000,  i-i'fusiii<;  to  order  plaintiff,  in  action  for  personal  injuries,  to 
submit' to  sunpcal  e.Kuminution  in  advance  of  trial. 

Panltlve  d«  ■■■««*■- 

Approved  in  Jfontjjomery  &  E.  R.  Co.  v.  Stewart,  91  Ala.  427,  8  So.  708, 
holding  tliat  act  of  conductor  in  itartinf[  train  when  he  knows  passenger  is 
hteppinj;  upon  cars  may  be  such  gross  negligence  as  authorizes  punitive  damaifeii: 
Alabama  (i.  S.  R.  Co.  v.  Hill.  93  Ala.  .V26,  30  Am.  St.  Rep.  OS.  9  So.  722.  hold- 
in);  evidence  that  old  rails  were  used  to  repair  track  imputes  reckleaaness  or 
wantonness  of  company  authorizing  punitive  damaifps. 

Qualified  in  Richmond  &  D.  R.  Co.  v.  Vance,  93  Ala.  143,  30  Am.  St.  Rep.  41, 
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tl   So.  GT-l,   )iolding  ^xUtence  of  <lFf«Hrtive  oross-ties  of  which   railroad  company 
was  ignorant  simply  negligence  not  aiittiorizing  punitive  damages. 

Approved  in  McQhee  v.  Campbell,  ii  C.  C.  A.  101,  101  Fed.  943,  holding  con- 
tributory neKligenre  not  defense  wliere  evidence  tends  to  show  wanton  negligence 
on  part  of  defendant. 

«  L.  F.  A.  445,  MORCAX  v.  KEMDALL.  124  Ind.  454.  24  N,  E.  14.^. 
■■jBiiea  provable  aader  alleKatloaii  a(  complaint. 

Cited  in  Heltonville  Mfg.  Co.  v.  Fields.  1S8  Ind.  61,  36  N.  E.  .'529.  holding 
instruction  to  include  mental  disability  as  elenient  of  dnmaRp  resulting  from  in- 
jury, proper  although  not  spppifieally  pleaded;  Kelley  v.  Kelley,  S  Ind.  App.  614, 
34  N'.  E.  1009,  linldtng  shame,  liuniilintion.  Ions  of  honor,  reputation,  and 
nocial  position  proper  elements  of  damages  in  assault  and  battery  action  with- 
out being  pleaded;  .Montgomery  v.  I-ansing  City  Electric  R.  Co.  103  Mich.  60. 
20  L.  R.  A.  21)1,  61  X.  W.  543,  holding  under  allegation  that  plaintiff  was  seri- 
ously hurt,  injury  to  lung  provable. 
DaaiaffHi   repoverable   for  nllfal   lort. 

Cited  in  note    111   L.  R.  A.  690)   on  rule  of  damages  for  negligent  acts  or 


»  L.  R.  A.  449,  DLXTLEV  v.  BOSTO-V  &  M.  R.  CO.  66  N.  H.  263,  49  .^m.  St.  Rep. 

610,  20  Atl.  327. 
Datlen  aad  lUbllltlFB  at  carrier  of  trrlKht. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Harris,  48  L.  R.  A.  175,  which  holds 
carrier  liable  for  com  muni  cat  ion  nf  Texan  feier  by  infected  cars  to  cattle  trans- 
ported; Chicago,  B.  t  Q.  R.  Co.  v.  Williams,  53  L.  R.  A.  239,  which  holds  car- 
rier liable  for  failure  properly  to  provide  for  live  stock  knowingty  taken  without 
caretaker;  Betts  v.  Chicago,  R.  I.  t  P,  R,  Co.  26  L.  R.  A.  248,  which  holds 
carrier  liable  for  injuries  to  live  stock  by  breaking  of  slats;  Illinois  C.  R.  Co.  v. 
Southern  Seating  4  Cabinet  Co.  .^0  L.  R.  A.  729,  which  holds  carrier  negligently 
delaying  delivery  of  goods,  liable  to  penalty  for  delay  to  which  shipper  known 
to  be  subject. 

Cited  in  note  ( 12  L.  R.  A.  746)  on  duty  of  railway  company  to  furnish  proper 

■.Imitation  of  llabllllr  br   contract. 

.Approved  in  Durgin  v.  American  F.xp.  Co.  66  X.  H.  279.  0  L.  R.  A.  4.i3.  20 
Atl.  .328.  and  .Vdnms  Exp.  Co.  v.  Carnalian.  29  Ind.  App.  61.3,  94  Am.  St.  Rep. 
270.  64  X.  F,.  647,  holding  carrier's  liability  limited  to  amount  stipulated  in 
contract  of  shipment;  Alair  v.  Xortliern  P.  R.  Co.  .Vl  Minn.  107,  19  L.  R.  A.  7H7. 
39  .■\ni.  St.  Rep.  .^8,  .)4  X.  W.  1072.  holding  carrier's  liability  for  loss  from 
negligence  limite<l  to  stipulated  value  of  properly;  Paciflc  Exp.  Co.  v.  Foley, 
46  Kan.  468,  12  L.  It.  A.  802.  26  Am.  St,  Rep.  107,  20  Tac.  66.1,  lioldinjr  p-irrier's 
liability  for  loss  through  slight  negligence  limited  to  stipulated  amount;  Ralti- 
more  i.  0,  S.  \V,  R,  Co.  v.  Ragsdnte.  14  Ind.  App,  420.  42  X.  K.  1106  (disspntinj; 
-opinion),  majority  holding  that  carrier  cannot,  by  contract,  limit  liability  for 
negligence. 
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Cited  in  Mtu^  L.  Ins.  Co.  v.  SniiUi,  31  C.  C.  A.  579,  60  U.  S.  App.  8S,  8S  Fed. 
443,  holding  guaranty  not  implied  by  acceptance  of  receipt  for  premium  with 
printed  condition  that  policy  revives  when  guaranty  of  good  health  furnished. 
Cited  in  note  (10  L.  K.  A.  420)  on  limitation  of  carrierB  tiabilil?  by  contract 
Di8Ungui»hed  in  Western  U.  Teleg.  Co.  v.  BeaU,  56  Xeb.  418,  71  Am.  St.  Bep. 
682,  76  N.  W.  803,  holding  telegrapli  company  liable  for  mistake  in  tranBmiMion 
and  delivery,  noiwithatanding  printed  stipulation  to  contrary. 

0  L.  R.  A.  453,  DURGIN  v.  AMERICAN  EXP.  CO.  06  S.  H.  277,  20  Atl.  328. 
■.InltatloD  ot  carrier'-  llabllitr. 

Approved  in  Ullman  v.  Chicago  4  N.  W.  R.  Co.  112  Wis.  157,  86  L.  R.  A.  249. 
88  Am.  St.  Rep.  049,  8S  N.  W.  41,  sustaining  limitation  of  carrier's  liability  for 
damage  not  caused  by  neglijccnce  or  lawful  misfeasance,  in  consideration  of 
special  freight  rate;  Pacific  K\p.  Co.  v.  Foley,  46  Kan.  46S.  12  L.  R.  A.  804. 
26  Am.  St.  Bep.  IDT,  26  Pac.  665,  sustaining  limitation  of  liability  to  specilieil 
amount  unless  true  value  stated,  when  loss  results  only  from  slight  negligence-. 
Adams  Eip.  Co.  r.  Carnnhan,  29  Ind.  App.  013,  94  Aia.  St.  Bep.  270,  64  N.  E. 
047,  holding  carrier's  liability  limited  to  stipulated  amount. 

Cittd  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Witty,  32  Neb.  283.  29  Am.  St.  Rep. 
486,  40  X.  W.  183,  and  Atchison,  T.  A  S.  F.  R.  Co.  v.  I.«wler,  40  Meb.  375.  5S 
a.   W.  006,  holding  contractual   limitation   of  liability   for  carrier's   negli|>ence. 

Cited  in'  notas  (14  L.  R.  A.  434)  as  to  carrier's  power  to  limit  liability  for 
negligence;  ( 18  L.  R.  A.  527)  as  to  right  of  common  carrier  to  limit  liability  hy 
contract  in  absence  of  negligence. 

Distinguished  in  VTestern  U.  Teleg.  Co.  v.  Reals,  50  Neb.  4)8,  71  Am.  St.  Rep. 
682,  76  N.  W.  903,  holding  telegraph  company  liable  for  failure  correctly  to 
transmit  and  deliver  message,  notwithstanding  printed  agreement  ta  contrary. 

fl  L.  R.  A.  455,  REED  v.  MEAGHER,  14  Colo.  335,  24  Pac.  081. 
IVhcii  parlnrrihlp  eslata. 

Approved  in  Hodgson  v.  Fowler,  24  Colo.  282,  50  Pac.  1034,  holding  pertoni 
jointly  interested  in  a  Icnse  of  riininp  land  whieli  they  ivork  under  an  agreement 
as  to  the  interest  of  each,  partners:  .\bbott  v.  Smith.  3  Colo.  .^pp.  270,  32  Pac. 
843,  holding  e^iitence  of  partnership  not  dependent  upon  compliance  by  eacli 
partner  with  his  agreement,  but  upon  contribution  of  property  and  labor  nnd 
tommencenieiit  of  business;  FloH-er  v.  BarnekofT,  20  Or.  138,  U  L.  R,  A.  151.  2.> 
Pac.  370,  holding  that  valid  contract  of  partnership  to  speculate  in  real  estate  imiy 
be  made  by  parol. 

Cited  in  Sabel  v.  Savannah  Rail  t  E<tuipnient  Co,  135  Ala.  383,  33  So.  0G3, 
holding  partnership  not  created  hy  purchase  by  one  party  under  n}[rceuient  to 
sell  on  joint  account,  where  other  party  refused  to  pny  his  part  of  purchase  price. 

Citnl  in  footnotes  to  Childers  v.  Xeely.  40  L.  R.  A,  408,  which  holds  minin)r 
piirtnerslup  created  where  cotenants  of  oil  lense  or  mine  unite  in  norkinfc  it : 
t^hrum  v.  Simpson,  40  I..  R.  A.  71)2,  which  holds  no  partnership  created  liy  con- 
tract for  working  farm  and  dividin-;  pioi'ceds, 
DlMMtlHllOB  by  trmuntrr  of  lnt«r<-at. 

Approved  in  Patrick  v.  Weston,  22  Colo,  4!l,  43  Pac,  440,  holding  that  member 
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of  mining  partnership  may  ooDve)'  his  interest  to  strnnger  ttithout  dUsohmg 
partuership. 

Cited  in  G.  V.  B.  llin.  Co,  v.  First  Nat.  Banlc,  36  C.  C,  A.  514,  95  Fed.  38,  to 
point  that  transfer  of  interest  in  mining  partnership  will  not  work  its  dissolution. 

Approved  in  Continental  Divide  Min.  Invest.  Co.  v.  Biiley,  23  Colo.  184,  46  Pao. 
633,  holding  interest  of  mining  partner  under  leaae  eurrenilereil  by  liis  copartners, 
continued  under  new  lease  executed  to  one  of  them;  Continental  Divide  Min. 
Invest.  Co.  v.  Biiley,  23  Colo.  165,  40  Vac.  833,  holding  that  failure  of  partner  to 
paj-  his  share  of  expenses  of  working  lease  does  not  forfeit  his  interest  in  mining 
partnership. 

Cited  in  note   (28  L.  R.  A.  100)  on  elTect  of  conveyance  by  partoer  of  partner- 
ship real  estate. 
StAtBte  of  fraada. 

Cited  in  Waterbury  v.  Fisher,  6  Colo.  App.  3T2,  38  Pac.  846,  holding  memoran- 
dum acknowledging  receipt  of  money  and  its  investment  in  land  for  party  ad- 
vancing it,  Buflicient  to  eetablish  trust  under  statute  of  frauds;  Beulah  Marble 
Co.  V.  Mattice,  22  Colo.  EST,  45  Pac.  432,  holding  that  agreement  between  three 
persons  to  buy  land,  the  title  of  which  is  to  be  taken  in  the  name  of  one  tor  the 
benefit  of  the  others,  is  within  the  statute  of  frauds. 

Cited  in  note  (16  L,  R.  A.  760)  on  validity  of  parol  partnership  for  dealing  in 

Appellate   reTlew)   reveruil. 

Approved  in  Abbott  v.  Smith,  3  Colo.  App.  272,  32  Pac.  343,  holding  that  judg- 
ment will  be  set  aside  where  verdict  is  dearly  against  the  evidence. 

Cited  in  Beulah  Marble  Co.  v.  Mattioe,  22  Colo.  55S,  45  Pac.  432,  holding  that 
appellate  court  will  review  the  evidence  if  the  findings  of  the  trial  court  are  the 
tesult  of  prejudice  or  mistake. 

9  L.  R.  A.  467,  PRICE  v.  LUSH,  10  Mont  fll,  24  Pae.  749. 
MnndiitOF?  or  directory  prorlalODS  In  election  lavr. 

Cited  in  State  e»  rel.  Caaper  v.  Piper,  50  Neb.  41,  69  N.  W.  383,  holding  statu- 
tory requirement  that  objection  to  nominiition  certificates  be  filed  within  three 
days,  mandatory;  Be  Cnddeback,  3  App,  Div.  107,  39  N.  Y.  Siq>p.  388,  holding 
statutory  requirement  as  to  time  before  election  nominating  certificate  must  be 
filed,  mandatory;  State  ex  ret.  Bennett  v.  Barber,  4  Wyo,  85,  32  Pao.  14,  holding 
provision  requiring  filin<;  of  nomination  certificatee,  mandatory. 

Disapproved  in  Stackpole  v.  Eallahan,  16  Mont.  48,  28  L.  R-  A.  506,  footnote, 
p.  502,  40  Pac.  80,  holding  provisions  of  ballot  law  not  mandatory  to  extent  of 
invalidating  election;  State  ex  rel.  Brooks  v.  Fransham,  19  Mont,  289,  48  Pac.  1. 
holding  that  if  no  objection  to  nomination  be  made  before  election,  provisions  of 
statute  should  be  treated  as  director)';  Bowers  v.  Smith,  111  Mo.  58,  16  L.  R.  A. 
75B,  33  Am.  St.  Rep.  491,  20  S.  W.  101,  holding  that  erroneous  addition  of  a 
name  to  ofltciiil  list  of  nominees  does  not  invalidate  election;  Biker  v.  Scott,  4 
Idaho,  602,  43  Pac.  76,  holding  objection  that  name  of  successful  candidate  was 
improperly  placed  in  ballot,  too  late  when  made  after  election;  Blackmer  v, 
Hildrctli,  181  Mass.  33,  63  N.  E,  14.  holding  election  of  selectman  not  invalidated 
by  irregularities  in  nomination  papera. 
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CiteJ  in  Rowers  v.  Smilli,  111  Mo.  TS,  IG  I..  R.  A.  7fi5.  33  Am.  St.  Rep.  4fll. 
20  S.  \V.  101  I ilisspntiti^  opininn),  mfljnrity  linldinjc  conntruction  foroi)^  ftatut? 
lias  rpopivml  not  Hiloptml  nitli  it. 

Di-ttinguislied  in  Slate  ex  rel.  Bennett  v.  Barber,  4  Wyo.  6'>,  32  Par.  14.  Iioldin:: 
«>nstruclion  of  foreijrn  courts  not  adopted  upon  enactment  of  forei)^  statute. 
DeleK>ttoB  of  pow«r  to  nomloMtr. 

Cited  in  State  ex  rel.  I'ijfot  v.  Benton,  13  Mont.  330,  34  Pac.  301   idi^sentinR 
opinion),  majority  lioldin;;  tlint  ]K>]iticHl  convention  may  delegate  to  committee 
power  to  make  nominations  for  oHice. 
P'onn  of  bmllol. 

Cited  in  note  (10  L.  R.  A.  l.iO,  151)  on  form  of  ballot. 
'Wkat  Itallotii  eanuot  be  coantvd. 

Cited  ax  modified  in  Slaymaker  v.  PhillipH,  .)  Wyo.  474.  47  L.  R.  A.  849,  40  Pac 
'.171  (dissenting  opinion),  majority  liolding  that  ballot  not  indorsed  with  official 
stamp  and  initials  of  judge  of  election,  rannot  be  counted. 

Cited  in  footnote  to  SUte  cj  rel.  Mi^e  v.  McElroy,  10  I,.  R,  A.  27B,  which  hold* 
name  written  on  ballot  in  place  of  printed  name  erased  cannot  be  counted- 

n  L.  R.  A.  471.  JOHNSOX  v.  HKSS,  126  Ind.  298,  25  X.  E.  443. 
Record  ■■  matlve. 

Approved  in  Hutchin>'on  v.  Corham,  37  Or.  353,  6!  Pac.  431,  holding  certified 
transcript  and  docket  thereof  not  notice  of  jndgment  not  shown  expressly  or  by 
inference  to  be  docketed  tvliere  obtained;  Boo^  v.  >forgan,  130  Ind.  312,  30  Am. 
St.  Rep.  237,  30  X.  E.  141,  holding  judgment  creditor  purchasing  at  sate,  bound 
by  liis  record  of  prior  sale  and  satisfadion ;  Osborn  v.  Hocker.  100  Ind.  3.  li'i 
X.  R.  42.  holding  record  showing,  by  niintake,  unialler  mortgage  than  tlint  actudlly 
existing,  binding  as  betneen  purehaser  and  mortgagee. 

Cited  in  note  (14  L.  R.  A.  394)  on  index  as  part  of  records  of  title. 
^—  EMect  of  Id^ntltr  of  Inok  of  Identltr  of  name* 

Approved  In  Fintber  v.  Uanegan,  uB  Ark.  155,  24  L.  R.  A.  545,  20  S.  \V.  R2I. 
holding  mistake  ii<  niortKUgor's  middle  initial  not  fatal  to  record  as  nolice: 
Uavis  V.  Steeps,  87  Wis.  47.).  23  L.  R.  A.  S20.  41  Am.  St.  Rep.  51,  58  X.  W.  Hi!*, 
holding  docket  entry  of  judgment  against  Edward  Davis  not  notice  of  encum- 
brance against  R.  A.  Davis  or  Rdward  A.  Davis;  Fisher  v.  Bush,  133  Ind.  321,  3t 
X.  R.  924.  holding  record  showing  that  O'Brien  k  Graham  were  administrator's 
attorneys  ]>roi.'Uring  order  for  aale  of  I'eal  eitate,  and  that  Robert  (irahani  usa 
purchaser  tncreat.  gives  notice  of  identity  of  |)ersons  and  illegality  of  sale;  Bank' 
ers  Loan  &  Invest.  Co.  v.  Blair,  9!)  Va.  till.  80  Am.  St.  Rep.  914,  39  S.  R.  231. 
holding  docketing  and  indexing  judgment  against  Mrs.  T.  Frank  not  notice  of  lien 
on  realty  in  name  of  Maj   M.  S. 

Cited  in  notes   (17  L.  R.  A.  825)   on  presumption  of  identity  of  person  from 
identity  of  name;    124   L.  R.  A.  544)    on  form   of  Christian  name  required  by 
recording  acts. 
jBdKinent  llPni  and  MlleB. 

Cited  in  McAfee  v.  Reynolds.  130  Ind.  3S.  H  L.  R.  A.  214,  30  Am.  St.  Rep.  194. 
28  N.  E.  423,  holding  judgment  plaintiff  deprived  of  lien  by  expiration  of  statu- 
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toty  period  tlierpfor;  Old  Xat.  Bank  v.  Findlpy,  131  Inil.  227, 
inpn'cptivs,  jiid^i^nt  calf  of  land  in  which  debtor  has  no  e<iui' 

O  L.  R.  A.  477,  McCLI:RE  v.  RABKN',  12.)  Ind.  l.W,  23  N.  E. 
Coaverancp  of  Pipvclaiit  Intvnfutii. 

Approved  in  Habijf  v.  IJodRe,  127  Ind.  311,  2r.  N.  E.  182.  lioU 
ranty  deed  to  third  person  of  expectant  re\-ersion  in  wido( 
ilrfpat  title  of  lit>ir's  eliilUren  to  same  where  ividow  Hunlves  a 
V.  Chambers,  U9  Ind.  120,  38  X.  E.  3.14.  haldin);  tliat  encunil 
does  Dot  diniinJHli  neoeHHJty  for  udequnte  eonHideration  to 
expectant  reversionary  interest;  MeClure  v.  Ralien.  133  Ind.  ."! 
558,  33  N.  E.  ST.i,  holding  on  second  appeal  tbnt  quitelnin 
interest  does  not  pa»s  after  acquired  estate  of  inheritance; 
Iowa,  171,  96  X.  \\.  735,  holding  evidence  of  contingent  \i 
contingent  interest  in  extate,  insudicient  proof  of  valid  a* 
Houston,  2!)  Tex.  Civ.  App.  «32.  81)  R.  \V.  18.1.  holdiiiff  con 
and  expectant  estate  for  inadequate  consideration  properly  «e1 

Cited  in  note  (33  L.  R.  A,  272)  on  validity  of  •inle  of  expec 
Iieir. 

Dintinguished  in  Brown  v.  Brown,  i3?l  Ind.  O.iS,  bif  N.  E. 
ment  by  ancestor  with  expectant  lieirn  of  full  ape  by  advance 
expectant  interest,  valid,  where  made  without  fraud. 

Disapproved  in  Hale  v.  ICollon,  00  Tex.  434.  3«  I-,  R.  A.  I 
819,  39  S.  W.  287,  Afflmiing  14  Tev.  Civ.  App.  103,  3S  S.  W. 
veyance  of  expectancy  of  inheritance  from  insane  person  witl 
where  transaction  ia  fair  and  upon  adequate  consideration. 

fl  L.  R.  A.  481,  BALLEW  v,  ROI.ER.  124  Ind.  557,  24  N.  R.  ( 
ConrliKiicpiaeiiB  of   JadKmeiat. 

Cited  in  Maynard  v.  Waidlich,  156  Ind.  575,  60  N.  E.  341 
found  sufficient  on  demurrer  binding,  though  erroneous,  u 
aside;  Gilmore  v.  McClure,  13.1  Ind.  .170,  33  N'.  E.  351,  hotdii 
Btve  aa  to  all  matteria  that  might  hare  lipen  liti^ted ;  Mai'na 
Ind.  571,  60  N.  E.  .148,  holding  judgment  of  foreclosure,  ever 
sive  aa  to  execution  of  mortgage  and  right  to  foreclose  and  s. 
berry,  161  Ind.  318,  (17  X.  E.  1)15.  holding  right  to  assert  t: 
parties  to  foreclosure,  lost  by  failure  to  set  it'  up. 
Prlopltr  ■">•  Pii*OPC*m*iit  of  llrnii. 

Cited  in  Whetstone  v.  Baker,  140  Ind.  215,  39  N.  E.  863, 
of  contract  for  purchase  of  land  may  enforce  vendor's  lien  for 
chase  money. 

Cited  in  note   ( 12  L.  R.  A.  35)  on  priority  of  mechanics'  )i 

9  L.  R.  A.  482,  He  KUBACH.  85  Cal.  274,  20  Am.  St.  Rep.  2' 
CoBstltatloBnlllr  of  realrlctloBB  on  baalnvmi. 

Approved  in  R'  Morj^n,  26  Colo.  449,  47  L.  R.  A.  66,  7: 
58  Pm.  1071,  holding  sUtutory  limitation  upon  work  in  mi 
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figlit  limirH  per  day,  void;  Seattle  v.  Smytli,  22  Wash.  320,  70  Am.  St.  Rep.  93!>. 
CO  P«c.  1120,  .holding  ordinance  reslricting  hours  of  labor  lor  eontractors  upon 
jiililiL-  works,  invalid;   Cip-.piand  v.  tieiwnl"  Bros,  t'onatr.  Co.  87  Ohio  St.  22». 

59  L.  R.  A.  TS2,  S3  Am.  SI.  Sep.  070,  03  N.  E.  6Bi>,  lioMing  statute  re^triirtiiig 
houro  of  labor  upon  public  work  for  state  or  politiiml  aubdiviiions,  And  providing 
for  inHertion  of  atipulation  in  contracts  tor  such  work,  invalid;  John»on  v.  Good- 
yar  Min.  Co.  127  Cal.  12,  47  L.  B.  A.  .142,  78  Am.  St.  Kep.  17,  59  Pnc.  304,  hold- 
ing preferential  Hen  for  ivngea  on  property  of  corporations,  without  even  re- 
quiring description  of  properly  or  notice,  nud  imposing  attorney's  feen  in  case  of 
action,  cIhss  legislation;  State  v.  HiiHianRn,  29  Wash.  607,  59  L.  R.  A.  344.  92 
Am.  St.  Rep.  930,  70  Pac.  52,  upholding  constitutionality  of  act  limiting  Loura 
of  euiploynient  of  feinalcii  in  mechanical  and  mercantile  eslablishnieiits. 

Cited  in  footnote  to  State  v.  Ray,  SO  L.  R.  A.  034,  which  holds  unHUtlioTind, 
OTdinauce  for  cloaing  stores  at  7:30  p.  u.  except  Saturdays. 

Cited  in  notes  ( 13  L.  B.  A.  5B8)  on  unconstitutional  and  void  municipal  onli- 
nances;  (19  L.  R.  A.  142)  on  statutory  limitation  of  hours  of  Inbor;  (32  L.  B.  A. 
654]  on  police  power  to  protect  health  of  employees. 

B  L.  R.  A.  483,  ALPERS  v.   HUNT,  SS  Cal.  78,  21  Am.  St.  Rep.  17,  24  Pac  846. 
ChBBpertoas  coalracta. 

Cited  in  Langdon  v.  Conlin  (Neb.)  SO  L.  R.  A.  431,  footnote,  p.  429,  93  N.  W. 
389.  Iiolding  void,  contract  tc  procure  employment  of  attorney  by  third  perMO* 
(or  share  of  fees  received. 

9  L.  B.  A.  487,  WALDRON  v.  WALDRON,  85  Cal.  251,  24  Pac.  649,  858. 
CruItT  u  vntand  tor  dWvree. 

Cit«d  in  Ring  v.  Ring  |Ga.)  02  L.  R.  A.  884,  footnote,  p.  87S,  44  S.  E.  tSI. 
holding  habitual  and  intemperate  use  of  morphine  not  cruel  treatment  kothorit- 
ing  divorce. 

Cited  in  footnote  to  Maddox  v.  Maddox,  62  L.  R.  A.  628,  vrbleli  denies  right  to 
divorce  for  cruelty  from  failure  to  provide  suitable  dwelling-house,  clothing,  aad 
food. 

9  L.  R.  A.  403,  McLean  v.  JEPHSON,  123  N.  Y.  142,  25  S.  E.  409. 

Cited  in  People  ea  rtl.  Lemmon  v.  Fettner,  187  N.  Y.  10,  82  Am.  St.  Rep.  «fi. 

60  N.  E.  265,  Affirming  66  App.  Div.  283,  67  N,  Y.  Supp.  893.  holding  money  paid 
for  seat  in  stock  exchange  not  capital  invested,  subject  to  taxation ;  Bowe  v. 
McNab,  11  App.  Div.  391,  42  N.  Y.  Supp.  938,  holding  as^essDrs  without  power 
to  aHsess  executors  for  property  not  under  their  control;  New  York  v.  McLean. 
170  N.  Y.  384,  03  N.  E.  380,  holding  board  of  taxes  without  authority  to  enforce 
by  judgment,  payment  of  taxes  on  bank  stock  owned  by  nonresident;  Portland 
University  v.  Multnomah  County,  31  Or.  502,  50  Pac.  532.  upholding  right  of 
coll^:c  to  contest  assessment  of  property,  although  assessors  deny  exemption: 
Mercur  Gold  Min.  &  Mill.  Co.  v.  Spry,  10  Utah,  234,  52  Pac.  362,  holding  t«i  on 
proceeds  of  mine  for  period  when  there  were  no  net  proceeds,  void. 

V«lldl tr  at  tax. 

Cited  in  People  ea  rel.  Pike  v.  Barker,  88  Hun,  285,  33  N.  Y,  Supp.  1IS2,  Af- 
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firming  11  Miyr.  2'i4.  22  X.  Y.  Siiiii>.  -ISi,  ([enying  that  deaignntion  of  taxpayers 
-"a*  esecutore''  invalidatp  tux;  Ife  .Mil^-aii,  2a  X.  Y,  S.  R.  530,  8  X.  Y.  Supp.  230, 
ilenfiog  that  tax  is  subji-i^  to  collntorHl  attn<!k  in  proceedings  to  enforce  col- 
lection: People  ex  rel.  l"ir>.t  Xat.  Bank  v.  Button,  43  K.  Y.  S.  R.  80,  17  N.  Y. 
^iipp.   31.),   upholding  reHssp»Hinent  of  surplus   among  stockhtiders   not  against 

Reeoverr  of  Illegal  tazeii  paid. 

Cited  in  ^tna  Ins.  Co.  v.  New  York,  7  App.  Dlv.  163  note,  14  Misc.  140,  35 
N.  Y.  Supp.  857,  upholding  right  of  foreign  corporation  to  recover  taxes  illegally 
collected  on  bank  stock  and  paid  by  bank. 

DUtinguished  in  United  Stateit  Trust  Co.  v.  New  York  City,  77  Hun,  187,  28 
K.  Y.  Supp.  344,  denying  rigtit  to  recover  tax  erroneously  assessed  and  paid  with- 
-out  protest. 

fl  L.  R.  A.  497,  ALLEN  v.  LA  FAYETTE,  89  Ala.  841,  S  So.  30. 
H«alelp«l  Ilabllliy  on  contmet. 

Approved  in  Thompson  v.  Elton,  109  Wis.  695,  86  N.  W.  425,  holding  town  lia- 
ble for  money  used  by  it  for  lawful  municipal  purposes  but  to  which  it  had  no 
legal  Tight;  Witter  v.  Polk  County,  112  Iowa,  380,  83  N.  W.  1041,  holding  that 
under  express  poner  given  county  to  purchase  real  estate,  it  roa^  create  an  in- 
debtedness therefor. 

Cited  in  Bluthenthal  v.  Headland,  132  Ala.  252,  90  Am.  St.  Rep.  904,  31  So. 
87,  holding  that  municipal  corporation  may  be  liable  on  implied  assumpsit  for 
goods  purchased  under  ultra  virtt  contract  and  used  by  it;  McOillivray  v.  Joint 
School  Diat.  No.  1,  112  Wis,  359.  68  L.  R.  A.  103,  footnote  p.  100,  SS  Am.  St. 
Rep.  969,  36  N.  W.  310,  holding  school  district  nliich  contracted  for  material  in 
excess  of  constitutional  restriction  on  indebtedness,  liable  in  part  and  up  to 
constitutional  limit. 

«  L.  R.  A.  601.  SUPREME  COUNCIL,  O.  C.  F.  v.  PORSINGER,   125  Ind.  52, 

21  Am.  St.  Rep.  196,  25  N.  E.  129. 
Pleadlns. 

Cited  in  Grand  Lodge  A.  O.  U.  W.  v.  Hall,  31  Ind.  App.  lOS,  67  N.  E.  272, 
holding  complaint  of  beneficiary,  failing  to  show  full  performance  of  condi- 
tions imposed  by  certificate,  defective. 

Coatract  at  member  wltb  benell  auvclatlOB. 

ated  in  Gibson  v.  &Iegrew,  154  Ind.  231,  48  L.  R.  A.  366,  66  N,  E.  674,  hold- 
ing that  member  of  relief  association  cannot  be  compelled  by  suit  to  pay  mortu- 

Cited  in  note  (38  L.  R.  A.  34,  SO)   on  whether  benefit  association  is  an  insur- 
ance company. 
CoBcl  Dill  >*«■«■■  of  declslOHH  ot  asreed  trlbonals  or  urbltratars. 

Cited  in  note  (49  L.  R.  A.  373,  378,  382,  383)  on  conclusiveness  ot  decisions  of 
tribunals  of  associations  or  corporations. 
—  of  areklteel  or  enKlaecr. 

Cited  in  Munk  v.  Kanzler,  26  Ind.  App.  110,  58  N.  E.  543,  holding  failure  to 
obtain    architect's    certificate   not   condition   precedent   to    proceedings    for    me- 
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cuanic'H  lien  when  eontnifi  does  not.  exprMsl.v  or  iiiipli«<l)y,  niakp  it  siiph;  Mc- 
Cov  V.  Abte,  13)  Intl.  42J,  30  X.  E.  528,  hol<ling  pstiinatv  of  pii)(inefr  at>  tn  aiiiminl 
uf  claim  for  conHfnirtinj;  roHd  not  «)nclusive,  though  bo  provid*^  in  onnlricl: 
Xew  Tclpph.  Co.  V.  Foley.  2S  Ind.  App.  419,  «3  X.  E.  58.  Iioidinp  uieaHnrpnipnl  bv 
city  enfiinppr  mndition  preceJpiit  to  ri)(]it  of  action  for  paving  xtroet  under  (on- 
tract :  Bnlliniore.  (>.  &  C.  R.  Co.  v.  SoIioIpa.  14  Ind.  App.  .'>28.  .'>li  Am.  Si. 
Rep.  307,  43  N.  K.  I.'ilt.  holding  I'ngiiiPer'H  estininle  of  work  performetl  not 
(■oiu-lllBivp.  liiit  prcunnied  loiTfi-t  until  contrary  xhown :  Fulton  I'ounty  v.  tlib- 
son.  MS  Tn.1.  AHH.  i!3  X.  K.  !W2.  Imlding  invalid,  jirovision  in  i-ontraet  proiiil- 
ing  for  arbitratiim  of  ilispiites  liy  one  pnriy  tlii>i-i'to  and  hin  arcliiteet. 

Cited  in  foller  v.  Grnnd  Lodge  A.  O.  V.  \V.  23  Mont.  91,  57  Pac.  tiSO,  holding 
by-law  of  beneHt  nooiety  requiring  i-lainis  tn  be  heard  by  socifly  and  appeal  taken 
within  it.  conditions  precedent  to  ni-tion:  Ualtimore  &  <>.  R.  Co.  v.  Stankard.  j6 
Ohio  St.  231,  49  L.  R.  A.  386.  00  Am.  St.  Rep.  74.1.  411  X.  E.  .577,  holding  thai 
where  there  has  been  what  is  equivalent  to  an  uppeni  provided  for  by  by-lav. 
resort  to  the  court  is  not  barred ;  Mc-Mahon  v.  Kiipi-eiiic  t'onncil.  O.  l",  F.  ,>4  ,\lo. 
-App.  472,  liolding  review  by  Rupreme  council  on  its  own  H>otioa.  of  decision  of 
its  olllcers,  waiver  of  riglit  to  require  an  ap|>eBl  by  iiifiulier:  Stnitli  v,  Preferrwi 
Masonic  Alut.  Acci.  Anho.  HI  Fed.  322.  holding  that  by-law  requiring  Kubniis- 
sion  uf  vlaim  to  arbitration,  if  society  rei|uire  it,  is  nut  condition  precedent  to 
bringing  action;  Supreme  Lodge,  O.  ^.  >'.  v.  ItHyitioiid,  .57  Kan.  G-i),  49  I..  R.  .\. 
37B,  47  Pac.  633,  holding  that  by-law  that  uo  claim  shall  be  paid  until  rei|ui!sit^ 
proof  of  its  justness  has  l>een  inadc.  doe^i  not  preclude  resort  to  courts:  Prudent 
Patricians  of  Pom|>eii  v.  Marr.  2U  App.  D.  C  375.  holding  lieneflriHry  of  eti- 
tificale  of  benefit  society  not  precluiled  from  suing,  by  by-Ian'  of  society;  Klghiuy 
V.  Brotherhood  of  Railway  Trainmen,  113  lown.  1183,  83  X.  W.  10.51,  iioldinfr  lie- 
cision  of  oflicers  in  brotheiliood  aa  to  total  disability  of  member  is  condition  pre,-- 
cdent  to  recovery  oil  his  certificate:  Voluntaiy  Relief  Department  v.  Speiieer.  17 
Ind,  App.  128.  40  X.  E.  477.  holding  part  of  rule  of  department  which  makes  dt- 
cision  of  its  committee  final  and  conclusive  without  appeal,  void:  People's  Mill. 
Ben.  Soc.  v.  Werner.  0  Ind.  App.  018,  34  N.  K.  105.  holding  that  aociet.v  raannl 
abridge  member's  right  to  share  in  pool  for  paynient  of  death  tos.ses,  by  arbi- 
trary assertion  that  claim  is  invalid;  .Sourwine  v.  Supreme  Ix>dge,  K.  of  P.  12 
Ind.  App.  4.51,  54  Am.  St.  Rep.  532.  40  X.  H.  (i4fi,  holding  that  member  of  rnie 
chias  of  benefit  ns^ociation  cannot  be  arbitrarily  refused  admiasion  to  anolher 
class  the  right  to  which  by-laws  give  him;  Moilem  Woodmen  v.  Taylor.  67  Kan. 
314,  71  I'ac.  800,  holding  that  reniedy  by  appeal,  provided  member  of  fraternal 
sROciation,  must  be  exhausted  before  resort  can  be  had  to  courts. 


9  L.  R.  A.  503,  CIXCIXXATI,  I.  ST.  L.  &  C.  R.  CO.  v.  D.iVIS.  126  Ind.  99,  25 

N.  E.  878. 
Care  af  lajared  piuitlorFFB. 

Cited  in  BedfonI  Belt  R.  Co.  v.  McDonald,  17  Ind.  App,  405,  60  Am.  St.  Bfp. 
172,  40  X.  E.  1022.  xustaining  superintendent's  authority  to  employ  surgeon  lo 
attend  injured  employee;  Toledo,  St.  L.  4  K.  C.  R.  Co.  v.  Mylott,  fl  Ind,  App- 
442,  33  X.  E.  135.  holding  that  conductor  may  bind  company  for  medical  care 
of  brakemnn;  Bedford  Belt  R.  Co.  v.  McDonald,  12  Ind.  App.  022.  40  N.  E.  4^1, 
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miaing,  without  deciding,  queetion  ai  to  validity  of  contract  between  railroad 
company  and  surgeon  to  fumigh  servicps  to  injured  employees. 

Cited  in  note  (20  L.  R.  A.  BOS)  on  authority  of  agent  to  eniploy  medical  serv- 
ices for  sen-ant. 

DiEtinfnii»hed  in  Cliicago  &  E.  R.  Co.  v.  BehrenH.  B  Ind.  App.  577.  37  X.  E. 
2G.  denying  liability  of  company  for  board  and  nrticles  furnished  injured  em- 
ployee:' Spelman  v.'  Cold  Coin  Min.  It  Itlill.  Co.  iS  Mont.  84.  55  L.  B.  A.  043, 
!>l  Am.  .It.  Rep.  402.  86  Pac.  507,  denying  authority  of  general  manager  to  bind 
mining  company  for  medical  service  furnished  employees  injured  without  fault 
of  company. 

9  L.  R.  A.  505,  LEWIS  v.  LEWIS,  44  Minn.   124,  20  Am.  St.  Rep.  569,  46  N. 

W.  323. 
DliuttlallOB  of  narplac*. 

Cited  in  Di  Lorenzo  v.  Di  Lorenzo.  71  App.  Div.  515.  75  N'.  Y.  Supp.  878,  deny- 
ing huHlinn<r«  right  to  annul  marriage  contracted  through  falsu*  repreitentBlionB; 
Ridgely  v.  Ridgely,  70  Md,  305,  25  L.  R.  A.  805,  29  Atl.  597.  holding  court  of 
equity  without  jurisdiction  to  annul  marriage  in  absence  of  fraud. 

Cited  in  note  (40  L.  R-  A.  T38)  on  marriage  of  perHOn  while  insane. 

9  L.  R.  A-  506,  ANHEISERBL'SCH   BREWINC  ASSO.  v.  MASON,  44  Minn. 

316,  20  Am.  St.  Rep.  580,  40  N.  \\".  .i58. 
Illev*l  parpoae  a>  aOeclliiK  cODtrael. 

Approved  in  Illinois  Trust  &  Snv.  Bank  v.  Pacific  R.  Co.  117  Cal.  344,  -ID  Pac. 
197,  holding  bondholders  not  alTected  by  ultra  rirea  contract  fur  which  proceeds 
of  Ijond  issue  were  used. 

Cited  in  footnotes  to  Gray  v.  Wentem  L'.  TeJeg.  Co.  14  L.  R.  A.  05,  which 
holds  company  linble  for  delay  in  delivering  telegram  relating  to  illegal  trans- 
action: Waters  v.  Richmond  &  D.  K.  Co.  16  L.  R.  A.  834,  which  holds  breach  of 
contriict  to  transport  cattle  not  excused  becaiii^  shipper  intended  to  offer  tor  sate 

Cited  in  note  (11  L.  R.  A.  580)  as  to  partnership  share  of  profits  illegally 
a<-(|Uired. 

9  L.  R.  A.  508.  JACOBSON  v.  Sl'LLIVA.V,  152  Mass.  4B0,  25  N.  E.  073. 

9  L.  R.  A.  .-ioe.  KENDALL  v.  GLEASON.  152  Mass.  457.  25  N.  E.  838. 
DmireBt  at  pntpprtr. 

Cited  in  Mullen  v.  Reed,  64  Conn.  248.  24  L.  R.  A.  606,  42  Am.  St.  Rep.  174, 
20  Atl.  478.  defining  heirs  at  law  mentioned  in  benefit  eertiticHte  as  those  talc- 
ing under  statute  nf  distribution;  Laurence  v.  Crane,  158  Mass.  393,  33  N.  E. 
605,  holding  tlint  will  contemplating  change  of  real  estate  into  money  before 
going  to  heirs   refers   to  those  taking  under   statute  of  diMribution. 

Difltingiiinhed  in  Proctor  v.  Clnrk,  154  Mbsk.  48,  12  L.  R.  A.  724.  27  N.  E,  073, 
denying  that  sale  of  property  by  trustee  prevent*  [irucccdB  descending  to  heirs 
according  to  will. 
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rr»t»«llaB  at  public  riKlit*. 

Cited  in  Atty.  Gon.  v,  Willjums,  174  Sfaas.  484,  47  L.  R.  A.  319,  S3  S.  E.  71. 
■utttaining  riplit  of  attorney  ;,'otit>ral  to  maintain  suit  in  equity  tor  protection  of 
public  against  violation  of  building  law. 
'Wal«p  riBlits  and  rlKhla  of  w«r. 

Cit«d  in  Heald  v.  Kennard,  160  Mass.  522,  03  K.  E.  4,  draviug  abutting 
owner's  right  to  prescriptive  easement  to  gicat  pond  for  irrigation  purpo4»«: 
Slater  v.  Gunn,  170  Mass.  514,  41  L.  B.  A.  273,  49  N.  E.  lOlJ,  denying  that 
use  for  one  hundred  years  of  road  between  street  and  gr««t  pond  establishes  p^l^ 
Bcriptive  right  of  way. 

Cited  in  footnotes  to  Concord  Mfg.  Co.  r.  Robertson,  18  L.  R.  A.  079,  as  lo 
abutter's  riglits  in  public  water  and  land  under  same;  Watuppa  Iteserroir  Co. 
V,  Fall  Ri\pr,  13  L.  R.  A.  266,  which  holds  right  o(  private  persons  in  great 
pond  not  alTetted  by  ordinance  of  1047;  Auburn  v.  Union  Water  Power  Co.  IS 
L.  R.  A.  188,  which  holds  taking  1/15  water  supply  of  great  pond  for  city  Ml 
unreasonable   as   to  owners   of  mill   privileges. 

Cited  in  notes  (12  L.  R.  A.  034)  on  rights  in  great  ponds  as  public  highways; 
(60  L.  R.  A.  7461   on  state  and  Federal  ownership  of  waters. 
Stat  ate  ot  llmltatlaiH  ■■  defenae. 

Cited  in  Schneider  v.  Hutchinson,  35  Or.  253,  70  Am.  St.  Rep.  474,  S7  Pac 
324,   holding  that  title  to  state   lands  may  be  acquired   by  adverse  possession. 

Cited  in  footnote  to  Osborne  v.  Lindstrom,  46  L.  R.  A.  715,  which  holds  in- 
valid, statute  shortening  period  of  linuiatlon  without  leaving  reasonable  time 
to  sue. 

Cited  in  note  (46  L.  R.  A.  609)   on  vested  right  of  defense  of  statute  of  limi- 
tations. 
Proorlptlve   rlskt   to  ualntaln   hbImbcc. 

Cited  in  Holyoke  v.  Hadley  Water-Power  Co.  174  Mass.  428.  54  N.  E.  88H.  d* 
nying  right  of  one  to  acquire  prescriptive  privilege  to  discharge  water  into 
street,  creating  nuisance. 

Cited  in  noU  (53  L.  R.  A.  692,  899,  902,  904)  on  prescriptive  right  to  main- 
tain  public  nuisance. 

9  L.  R.  A.  614,  RENIHAN  v.  WRIGHT,  125  Ind.  536,  21  Am.  St.  Rep.  840,  M 

N,    E.   822. 
Fartlca  to  actlan    tor  uaner  loat  In   earning:. 

Cited  in  Ervin  v.  State,  150  Ind.  342,  43  N.  E.  249,  holding  wife  not  proper 
party  plaintiff  in  action  by  state  to  recover  money  lost  in  gaming. 
Dlnposltlon  of  coFpa«. 

Cited  in  Enos  v.  Snyder.  131  Cal.  71,  53  L.  R.  A.  222,  82  Am.  St.  Rep.  330. 
63  Pnc.  170.  holding  widow  entitled  to  custody  of  corpse  as  against  personal 
representative  sjid  nest  of  kin  of  deceased;  Haekett  v.  Hackelt,  18  R.  I.  137. 
19  L.  B.  A.  .559,  49  Am.  St.  Rep.  762,  20  Atl.  42,  uplioldin<;  widow's  right  to  re- 
move husband's  body  from  plucc  selected  by  next  of  kin :  Bui-ney  v.  Children's  Ho*- 
pital,  lOf  Mnss.  60.  38  I..  R.  .\.  4I.'>.  61   \m.  St.  Rep.  27:1.  47  V.  K.  401.  hol.tins 
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tliat  father,  aa  guardian,  may  maintain  action  againHt  hospital  for  autopoy  per- 
formed upon  body  of  child  -without  consenc;   Pettigrew  v.   Pettigrew,   207   Pa. 

-316,  S4  L.  B.  A.  ISl,  99  An.  St.  Rep.  T95,  50  All.  878,  Upholding  right  of  widow 

"to   designate   burial   place   of   husband. 

C'it«il  in  note   (14  L.  R.  A.  86)   on  right  to  control  disposition  of  corpse. 
SfHtal  mmMfTt-mai  ■■  eleuent  of  damasrea. 

Cited  in  Vanderberg  v.  Connoly,   18  Utah,  126,  54  Pac,   1097,  holding  menUt 

suffering  element  of  damages  in  action  for  wrongful  arrest;  Western  V.  Teleg. 

<:'o.  V,  Newhouse,  6  Ind.  App.  434.  33  N.  E.  800,  and  Western  U.  Telg.  Co.  v. 

Cline,  8  Ind.  App.  366,  35  N.  E.  564,  upholding  right  to  damages  for  mental  suf- 
fering for  nondelivery  of  message  announcing  death;  Western  U.  Teleg.  Co.  v. 
Ferguson,  167  Ind.  79,  M  L.  R.  A.  851.  60  N.  E.  1080  (disHcnting  opinion!  ma- 
jority holding  damages  for  mental  suffering  due  to  failure  of  telegraph  com- 
pany promptly  to  deliver  mesBsge,  not  recoverable. 

Cited  in  footnote  to  Louisville  4  N.  B.  Co.  v.  Hull.  67  L.  R.  A.  771,  which 

authorizes  consideration  of  mental  anguish  in  assessing  damages  for  breach  of 

-contract  to  transport  corpse. 
Aceord  KBd  avtlsfaetloB. 

Cited  in  Bamum  v.  Green,  13  Colo.  App.  250,  57  Pac.  7.i7,  denying  that  pay- 
ment of  a  smaller  sum  liquidates  larger  debt,  in  absence  of  accord  and  satisfac- 
tion; Sheets  v.  Russell,  12  Ind.  App.  680,  40  N.  E.  30,  holding  allegation  that 
maker  of  note  employed  payee  at  extra  compensation  as  part  consideration  (or 
discharge  of  note,  insufficient  plea  of  accord  and  satisfaction. 

^  L.  E.  A.  617,  COLEMAN  v.  WHITNEY,  62  Vt.  123,  20  Atl.  322. 

11  L.  R.  A.  621,  PHILLIPS  v.  MILWAUKEE  t  N.  R.  CO.  77  Wis.  349,  46  N.  W. 

543. 
FreBamptloB   of  oare. 

Approved  in  Union  Stock  Yards  Co.  t.  Conoyer,  41  Neb.  625,  69  N.  W.  030, 
holding  one  killed  at  crossing  presumed  free  from  nej^ligence,  circumstances  be- 
ing consistent  with  presumption;  Ames  v.  Waterloo  t  C.  F.  Rapid  Transit  Co. 
120  lowH,  856,  05  N.  W,  161  (dissenting  opinion)  majority  holding  evidence  that 
deceased  used  due  care  in  crossing  railroad  track  not  supplied  by  preiumption 
of  exercise  of  instinct  of  self-preservation. 

Cited  in  note  ( 16  L.  R.  A.  261 )   on  presumption  as  to  exercise  of  duo  care  o( 
person  found  to  have  been  killed  by  allo<irrl  negligence  of  anotlier. 
Dmty  to  If»k  aad  lUlen. 

Cited  in  Vance  v.  Ravenswood.  S.  4  G.  R.  Co.  53  W.  Va.  346,  44  S.  E.  461. 
holding  injured  person  stopping  and  looking,  not  negligent  in  crossing  railroad 
track  at  night  after  passage  of  engine,  although  familiar  witli  practice  of  making 
Hying  switches. 

Cited  in  footnotes  to  Woehrle  v.  MinnesoU  Transfer  K.  Co.  62  L.  R.  A.  340, 
which  holds  traveler's  failure  to  look  and  listen  when  watchman  absent  not  neg- 
ligence per  se;  Oleson  r.  Lake  Shore  t  M.  S.  R.  Co.  32  L.  E.  A.  148,  which 
holds  it  negligent  to  attempt  to  cross  track  immediately  after  passage  at  train 
whose  smoke  obstructs  view-;  Keenan  v.  Union  Traction  Co.  SB  U  R.  A.  217, 
ivliich  holds  failure  to  look  for  train  within  36  leet  of  track,  negligence;  Western 
L.  R.  A.  Au.— Vol.  II.— 14. 
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&  A.  R.  Co.  V.  Ferguson,  54  L.  R.  A.  803,  which  holds  that  failure  to  look  wnitin 
30  feet  of  tnek  wilt  not  prevent  Tecovery;   Lorem  v.  Burlin^OD,  C.  R.  &  S.  R. 
Co.  S6  L.  R.  A.  753,  which  holda  negligence  of  one  pursuing  cow  in  not  took' 
ing  and  listening  before  crossing  railroad  track,  question  for  jurj. 
QaestlOK  tor  Jorr  «•  to  ■CKlfKCBCv  >t  croaalBc. 

Cited  in  Winchell  v.  Abbot,  77  Wis.  374,  *6  N.  W.  665,  holding  it  qucBtioo 
for  jury  whether  woman,  unfamiliar  with  city,  should  listen  for  trains  before 
approaching  tracks  at  night;  York  v.  Maine  C.  R.  Co.  84  Me.  125,  18  L.  R.  A. 
62,  24  Atl.  790,  holding  it  question  for  jury  to  determine  whether  traveler,  seeing 
section  of  severed  train  pass  crossing,  should  listen  for  rear  section. 
NpKllafeace  «■  to  llTlnv  awltclieB. 

Cited  in  note  (18  L.  B.  A.  67)  on  negligence  of  railroad  companj  as  to  d.ring 
switches  or  detached  -care  moving  bj  their  own  momentum. 

g  L.  R.  A.  S23,  STEVENS  v.  CARSON,  27  Neb.  501,  20   *jn.  St.  Rep.  681.  43 

N.   W.   361. 
Propertr  cxcmvt  (roin  elalnni  of  creditor*. 

Cited  in  Giles  v.  Miller,  38  Neb.  351,  38  Am.  St.  B«p.  730,  54  N.  W.  651,  hold- 
ing that  vendee  of  lands,  occupied  as  homestead  at  time  of  conveyance,  ac- 
quires same  clear  from  Judgment  docketed  prior  to  purchase;  Noyes  v.  Belding, 
6  S.  D.  622,  69  N.  W.  1069,  denying  that  action  is  maintsinable  against  sheriir 
tor  releasing  exempt  property,  although  sold  to  defeat  creditors;  Johnson  v. 
Bartek,  C6  Neb.  424,  76  N.  W.  878,  denying  Ui&t  judgment  sustaining  attach- 
ment determines  question  of  exeuiptioD  as  homestead. 

e  L.  it.  A.  S2a,  BOBBS  V.  CLARE,  63  Ark.  411,  14  S.  W.  652. 
Separate  v>ln>tloii  of  article*  replevied. 

Cited  in  Byrne  v.  Lynn,  18  Tex.  Civ.  App.  258,  44  S.  W,  311,  holding  court  with- 
out power  to  require  jury  to  set  separate  values  on  articles  replevied,  proof  of 
separate  value  being  lacking. 

9  L.  R.  A.  527,  GAMBLE  v.  QUEENS  COUNTY  WATER  CO.  123  N.  Y.  91.  25  N. 

E.  201. 
Sharetaolder'a  Intereat  a*  aKcetlnic  rlvkt  to  vote. 

Cited  in  Bjorngaard  v.  Goodhue  County  Bank,  49  Minn.  4ST,  52  N.  W.  48; 
Cumberland  Valley  R.  Co.  v.  Gettysburg  &  H.  R.  Co.  177  Pa.  Ml,  35  Atl.  I».i2; 
Nye  V.  Storer,  168  Mass.  55,  46  N.  E.  402,— sustaining  stockholder's  right  to  vote 
upon  transaction  between  corporation  and  himself;  Wlndmuller  v.  Standard 
Distilling  &  Distributing  Co.  114  Fed.  494,  holding  that  interest  adverse  to  others 
does  not  affect  stockholder's  right  to  vote;  Mers  v.  Interior  Conduit  &  Luula- 
tion  Co.  87  Hun,  436,  34  N.  Y.  Supp.  216,  holding  that  stockholder,  also  a  cred- 
itor, may  vote  on  proposition  to  increase  or  reduce  capital  stock;  Socorro  Mou:i- 
tain  Min.  Co.  v.  Preston,  17  Misc.  220,  40  N.  Y.  Supp.  1040,  upholding  right  of 
stockholders  personally  interested  as  defendants  to  vote  on  resolution  to  dis- 
continue action;  Blinn  v.  RJggs,  IID  III.  App.  48,  holding  that  stockholder  rosy 
vote  upon  measure  notwithstanding  personal  interest. 

Hlichts  of   Btockholden   aa    to    protection   aamlnat    corporate   action. 

Cited  in  Watkins  v.  North  .\meriea  l^nd  4  Timber  Ca  107  La.  Ill,  31  So. 
€83.  and  Jaoobus  v.  American  Mineral  Water  Macb.  Co.  38  Misc.  372,  77  N.  V. 
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Supp.  SQS,  sustaining  minority  Btockholder's  riglit  to  equitable  relief  from  op- 
pressive metion  by  majority;  Rogers  v.  Nashville,  C.  &  St.  L.  R.  Cki.  33  C.  C.  A. 
528,  62  U.  S.  App.  49,  &I  Fed.  311,  holding  action  of  majority  Btockholdera  unfair 
to  minority  reviewable  by  courts;  Oelbermann  v.  New  York  ft  N.  R.  Co.  14  Misc. 
134,  36  N.  Y.  Supp.  1096,  and  Hart  v.  Ogdenaburg  4  L.  C.  R.  Co.  8fl  Hun,  323, 
35  N.  Y.  Supp.  586,  —  holding  that  only  flagrant  violation  by  majority  ol  riglit* 
of  minority  stockholders  justifies  interference  of  equity;  Du  Puy  v.  Transporta- 
tion &  Terminal  Co.  82  Md.  426,  33  ,Atl.  889,  holding  that  equity  will  protect 
stockholder  from  fraudulent  acts  of  ofticers;  Chicago  Hansom  Gab  Co.  v,  Yerkea, 
141  111.  334.  33  Am.  St.  Rep.  316,  30  N.  E.  667,  holding  that  majority  stockholder 
<«iinot  authorize  sale  of  corporate  property  to  himself  against  protest  of  minor- 
ity; Weckerly  v.  Fell,  22  Pa.  Co.  Ct.  210,  3  Pa.  Dist.  R.  89,  denying  right  of  ma- 
jority Btockholders  to  authorize  payment  to  themselves  of  baseless  claiins;  Flynn 
V.  Brooklyn  City  R-  Co.  168  N.  Y.  .i08,  63  N.  E.  520,  holding  action  maintainable 
to  set  aside  lease  approved  by  majority  atnckholders  in  fraud  of  minority;  Con- 
tent V.  Metropolitan  Street  R-  Co.  37  Misc.  824,  76  N.  Y.  Supp.  151,  denying  right 
of  minority  stockholder  to  enjoin  lease  at  adequate  rental ;  Flynn  v.  Brooklyn  City 
R.  Co.  9  App.  Div.  278,  41  N.  Y.  Supp.  506,  upholding  lease  of  railroad,  approved 
by  majority  of  stockholders,  where  fraud  not  clearly  inferable;  McLeary  v.  Erie 
Teleg.  4  Teleph.  Co.  38  Miac.  7,  78  N.  Y.  Supp.  712,  granting  injunction  to  minor- 
ity to  restrain  clearly  detrimental  action  by  majority  stockholders;  Lewisohn 
Broa.  V.  Anaconda  Copper  Min.  Co.  23  Misc.  33,  50  N.  Y.  Supp.  263,  granting  in- 
junction at  suit  of  stockholder  against  sale  of  corporation  property  to  lower  of 
two  biddere;  Farmers'  Loan  4  T.  Co.  v.  New  York  &  N.  R.  Co.  150  N.  Y.  426, 
34  L.  R.  A.  82,  66  Am.  St.  Rep.  689,  44  N.  E.  1043,  Rfiversing  78  Hun,  219,  28 
N.  Y.  Supp.  933,  holding  corporation  controlling  another  cannot  enforce  defaulUtt 
obligations  to  injury  of  minority  stockholders;  Phelan  v.  Edison  Electric  Illumi- 
nating Co.  24  Misc.  112,  53  N.  Y.  Supp.  305,  holding  that  minority  stockholder 
ennnot  enjoin  proposed  purchase  of  majority  stock  by  another  corporation ; 
Jacobus  V.  Diamond  Soda  Water  Mfg.  Go.  94  App.  Div.  378,  88  N.  Y.  Supp.  302, 
holding  bonds  and  mortgage  issued  by  majority  stockholders  to  enable  president 
of  another  company  to  obtain  control  of  corporation,  fraud  upon  rights  of  minor- 
ity; Polhemus  v.  Polhemus,  43  Misc.  144,  S8  N.  Y.  Sup'p.  273,  holding  that  stodc- 
holder  must  show  fraud  or  waste  to  set  aside  sate  by  director  to  company. 
Wkea  miunrltT  ■(oekkoldrr  mar  nuilBlalii  motion. 

Approved  in  Buker  v,  Leighton  Lea  Asso.  rs  App.  Div.  658,  46  N.  Y.  Supp.  35, 
holding  that  uyndicat*  agreement,  giving  certain  stockholders  a  bonus,  will  not 
be  declared  fraudulent  at  suit  of  shareholders,  as  against  stockholders  who  have 
upproved  corporate  settlement  of  the  matter. 

Cited  in  Lewisohn  Bros,  v.  Anaconda  Copper  Min.  Co.  26  Misc.  623,  56  N.  Y. 
Supp.  807,  holding  that  minority  stockholder  may  maintain  action  to  protect 
corporate  interests  where  application  to  directors  would  be  futile;  Hallenborg  v. 
Qreene,  88  App.  Div.  592,  73  N.  Y.  Supp.  403,  holding  that  stockholder  may  main- 
tain suit  in  company's  behalf  where  directors  act  in  hostility  to  corporation's 
interest;  Erny  v.  G.  W.  Schmidt  Co.  197  Pa.  484,  47  Atl.  877,  denying  right  of 
■tockhotder  to  maintain  action  against  directors  for  mismanagement,  without 
attempt  lu  obtain  authority  from  corporation;  Oelbermann  v.  New  York  ft  N.  R. 
Co.  14  Misj-  138,  36  N.  Y.  Supp.  1096,  holding  complaint  in  action  by  minority 
to  restrain  inajority  stockholders  must  set  forth  unlawful  acts  disclosing  alleged 


D,gH,zedr,yGOOgIe 


212         L.  R.  A.  CASES  AS  AUTHORITIES.  [9  L.  R.  A. 

frftud;  KeMler  t  Co.  v.  Ensley  Co.  129  Fed.  406,  holding  that  minority  static- 
holders  may  maintain  action  on  behalf  of  corpora.tion  to  set  aside  frBO'luleot 
transaction,  upon  refusal  of  directors  to  sue;  Niles  v.  New  York  C.  i  H.  K.  R. 
Co.  176  N.  Y.  126,  68  N.  E.  UZ,  holding  that  individual  stockholder  eajinot  bring 
action  for  damages  from  conspiracy  to  ^v^eck  corporation. 
VBla«tlan  vt  ppopcrlr  popchucd   br  corpormtlaii. 

Cited  in  McClure  v,  Paducah  Iron  Co.  90  Mo.  App.  582;  Berwind- White  Min. 
Co.  V.  Enart,  II  Misc.  496,  32  N.  Y.  Supp.  716,  holding  fair  value  of  propertj 
to  company,  connidering  proposed  use,  correct  basiH  of  valuation. 
Iwuc  of  Btoeli  tar  naoner  <•'  propertv 

Cited  in  First  Nat.  Bank  v.  Cornell,  8  App.  Div.  431,  40  N.  Y.  Supp.  950,  hold- 
ing that  corporation  cannot  take  note  in  paymant  for  stock;  \Vhit«  Corbin  Jt  Co. 
V.  Jones,  46  App.  Div.  246,  61  N.  Y.  Supp.  21,  and  Kelly  v.  Clark,  21  Mont.  S23. 
42  L.  R.  A.  62B,  69  Am.  St.  Rep.  66R.  rtS  Pac.  959.  holding  owner  of  stock  issurd 
for  over.valtied  property  liable  for  difference  between  actual  value  of  property  and 
nominal  value  of  stock;  Turner  v.  Bailey,  12  Wash.  044,  42  Pae.  115,  denyinc 
liability  to  creditors  of  holders  of  stock  issued  for  property  at  bona  fide  valua- 
tion, which  subsequently  depreciates;  Donald  v.  American  Smelting  t  Ref.  Co. 
61  N.  J.  Eq.  462,  48  Atl.  786,  holding  issue  of  stock  for  property  not  cnjoinahle 
in  absence  of  evidence  of  conscious  over-valuation. 

Cited  in  notes  (42  L.  R-  A.  .'i96,  615)  on  how  far  payment  for  stock  in  eorpom- 
tion  by  transfer  of  property  will  protect  shareholders  against  corporals  creditor*; 
(38  L.  B.  A.  490)   on  bonus  stock  of  corporations, 
■  ■■■«  of  corporate  bond*. 

Cited  in  Hudson  River  i  W.  County  Midland  R.  Co.  v.  Hanfield,  36  App.  Div. 
610,  55  N.  Y.  Supp.  B77,  upholding  issue  of  stock  at  par  and  bonds  at  market 
value  to  pay  for  constructing  railroad;  Atlantic  Trust  Co,  v.  Woodbridge  Canal  i 
Irrig.  Co.  79  Fed.  846,  holding  that  corporation  may  pledge  bonds  for  debt  less 
in  amount  than  tbeir  par  value;  The  Vigilancia,  10  C.  C.  A.  530,  38  U.  S.  App. 
583,  73  Fed.  455,  holding  defense  of  usury  not  available  to  corporations  issuing 
bonds  below  par. 

CoBtractB   between   corporation   and   ancer   or  ataclchalder. 

Cited  in  Strobe!  v.  Brownell,  16  Misc.  660,  40  N.  ¥,  Supp.  702,  susUiniog  con- 
tract between  corporation  and  director;  Genesee  Valley  *  W.  R.  Co.  v.  Retsof 
Min.  Co.  15  Misc.  195,  36  N.  Y.  Supp.  B96,  holding  contract  made  in  good  faith 
between  corporations  having  common  directors,  valid;  Hart  v.  Ogdennburg  k 
L.  C.  R.  Co.  90  Hun,  321,  35  N.  Y.  Supp.  566,  holding  contract  betwe^-n  corpora- 
tions having  common  directors  cannot  be  disaffirmed  by  minority  stockholders  of 
either;  Stanley  v.  Luse,  36  Or,  33,  58  Pnc.  75,  holding  purchase  by  managing 
director  of  properly  in  which  he  owns  interest,  voidable;  Nathan  v.  Whitehill, 
67  Hun,  400,  22  N.  Y,  Supp,  63,  holding  that  trustee  mey  deal  with  corporations: 
Robertson  v.  H,  E.  Bucklen  &  Co.  107  111,  App.  378,  refusing  to  set  aside  deed  of 
real  estate  from  majority  stockholder  to  corporations;  Farwell  v.  Babcock.  27 
Tex.  Civ.  App.  170,  65  S.  W.  509,  holding  contracts  made  by  eorporatioa  with 
minority  of  its  directors  not  void. 

Criticized  in  Beers  v.  New  York  L,  Ins.  Co.  66  Hun,  36,  20  N.  Y.  Supp.  783. 
holding  contract  of  corporation  with  officer  presiding  at  meeting  and  superintend, 
ing  vote  authorizing  it,  invalid. 
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Dnly  «t  eorpomte  tmalce. 

aud  in  Kutgcra  Female  College  v.  Tallman,  2  Misc.  5G3,  24  N.  T.  Supp.  771, 
liolding  it  no  part  of  duty  of  corporation  truBtce  to  advance  personal  money. 
Traaafer  of  corporate  property. 

Approved  in  Lewisohn  Bros.  v.  Anaconda  Copper  Miu.  Co.  2Q  Misc.  620,  SO  N.  Y. 
Supp.  SOT,  holding  that  failure  of  directors  or  majority  stockholders  to  accept 
liighest  bid  for  proper^  sold  does  not  justify  inference  of  bad  faith,  as  matter 

0  L.  R.  A.  634.  LUHRS  v.  LLEKS,  123  N.  Y.  367,  20  Am.  St.  Rep.  7S4.  26  N. 

E.  388. 
CbaDslBK  beBcMelarr. 

Cited  in  >fnBonic  Benev.  Asso.  v.  Bunch,  lOfl  Mo.  581,  10  S,  W.  26,  holding 
(lesigTiation  in  will  of  change  of  beneficiary  effectual,  by*Iaws  prescribing  no  dif- 
ferent method;  Smith  v.  Harman,  28  Miec.  686,  59  N.  Y.  Supp.  1044,  denying  that 
incomplete  attempt  to  change  beneficiary  takes  away  interest  of  heira  of  original 
beneficiary;  McGowan  v.  Supreme  Court,  I.  0.  F.  104  Wis.  181,  80  N.  W.  603, 
holding  that  equity  will  uphold  rights  of  substituted  beneficiary,  assured  having 
performed  all  conditions  possible;  Donnelly  v.  Burnham,  86  App.  Div.  230,  83 
N.  Y.  Supp.  66S,  holding  change  in  heneflciary  made,  nhere  insured  had  fully 
complied  nith  requirements  of  society  therefor. 

Cited  in  notes  [16  L.  R.  A.  363)  on  changing  designation  in  benefit  certificate 
otherwise  than  in  prescribed  method;  (49  L.  K.  A.  765]  on  power  of  ineured  to 
destroy  rights  of  beneficiary. 

Distinguishod  in  Fink  v.  Fink,  171  N.  Y,  624,  64  N.  E.  600,  Reversing  57  App, 
Div.  614,  68  N.  Y.  Supp.  80,  denying  that  change  in  beneficiary  was  made  where 
notice  of  purpose  to  change  did  not  reach  insurer  till  after  death  ot  insured; 
Ijihey  T.  I«hey,  174  N.  Y.  152,  Bl  L.  R.  A.  704,  96  Am.  St.  Rep.  664,  06  N.  E. 
070,  denying  that  retention  of  certificate  by  beneficiary  deprives  substituted  bene- 
ficiary of  payment,  insured  complying  with  all  conditions  possiblej  Thomas  v. 
Thomas,  131  N.  Y.  210,  27  Am.  St.  Rep.  682,  30  N.  E.  61,  Afflrming  60  Hun,  383, 
15  N.  Y.  Supp.  16,  denying  wife's  right  to  benefit  under  policy  where  name  in- 
serted without  oonsent  of  company;  Coyne  v.  Bowe,  23  App.  Div.  264,  48  N.  Y. 
Supp.  937,  holding  no  change  in  beneficiary  effected  where  insured  failed  to  comply 
with  conditions  on  certificate;  Independent  Foresters  v.  Keliher,  30  Or.  608,  78 
Am.  St.  Rep.  796,  59  Pac.  324,  holding  failure  to  comply  with  regulations  by 
neglecting  to  file  written  petition,  makes  attempted  charge  of  beneficiary  in- 
eSectual, 
Vested  rlskt  ot  beneaelarr  ta  eertllfiate. 

Cited  in  Steinhausen  v.  Preferred  Mut.  Acci.  Asso.  69  Hun,  339,  13  N.  T.  Supp. 
36,  holding  that  beneficiary  baj  no  vested  interest  in  certificate;  Eagan  v.  Eagan, 
58  App.  Div.  266,  68  N.  Y.  Supp.  777,  holding  delivery  of  insurance  certificate  t« 
wife  vests  no  rights  in  her,  brother  being  named  as  beneficiary. 
Tin*  wben  eoatract  at  lasaraaoe  la  eoaaammated. 

Cited  in  footnote  to  Hi<is  v.  British  America  Assur.  Co.  48  L.  R.  A.  424,  which 
holds  rights  of  one  whose  property  was  destroyed  after  oral  contract  to  insure  it, 
but  before  policy  waa  issued,  subject  ta  provisions  of  standard  policy  prescribed  \tj 
law. 
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fl  L.  E.  A.  537,  DICKSON  v.  FIELD,  77  Wis.  439,  «  N.  W.  688. 
Froat  »f  coimldcratlon  tor  cOBTeyanee. 

Approved  in  Beckman  v.  Bpckman,  86  Wia.  661,  67  N.  W.  1117,  holding  «<I- 
missible,  parol  evidence  of  conaideration  for  conveyance  of  homestead  b;  parents 
to  son,  where  mortage  back  showed  inadequate  consideration. 
<7DnT«yanc«  In  conslderKtlOH  of  aapport  and  bmrlAl. 

Cited  in  Morgan  v.  Loomis,  78  Wis.  600,  48  N.  W.  109,  setting  &8ide  canreTance 
hj  crippled  widow,  in  consideration  of  support  and  Christian  burial  on  refusal 
of  grant^e'e  beirs  to  fumiah  grantor  with  necessaries. 

9  L.  E.  A.  540,  MORGAN  v.  HUGGINS,  42  Fed.  869. 
Action  for  accounting  b;  administrator,  in  48  Fed.  4. 

9  I,.  R.  A.  544,  ATKINSON  v.  MILLER,  34  W.  Va.  115,  11  S.  E.  1007. 
Kllect  of  lesnll)'  iBOperatli-e  coavtr^ucB, 

Cit«d  in  Boggess  t.  Scott,  48  W.  Va.  321,  37  S.  E.  661,  holding  that  deed,  with- 
out seal,  passes  equitable  title;  Bensimer  v.  Fell,  35  W.  Va.  30,  29  Am.  St.  Rep. 
774,  12  S.  E.  1078,  holding  deed  of  trust,  wanting  formal  party,  valid,  as  equi- 
table mortgage. 

0  L.  R.  A.  047,  CLARE  v.  LOCKAED,  12ZN.  Y.  263,  25  N.  E.  391. 
wkcB  Bctlen  decBied  eommcBeedt  wKhIn  mie  a*  to  llmltatlona. 

Followed,  without  discussion,  in  Farrihgton  v.  Mucbmore,  G3  App.  Div.  640. 
66  N.  Y.  Supp.  1131. 

Cited  in  Riley  v.  Riley,  64  Hun,  499,  19  N.  Y.  Supp.  622,  raising,  without  de- 
ciding, question  wheUier  action  barred  by  statute  of  limitations  where  defendant 
dies  before  service  of  summons,  delivered  to  sheriff  before  action  barrsd. 

»  L.  R.  A.  548,  ENGELHORN  v.  EEITLINGER,  122  N.  Y.  76,  25  N.  E.  297. 
Oral  BcreeBieBta  relBtluv  lo  vrrllteB  eontntcta. 

Cited  in  Interstate  S.  B.  Co.  v.  First  Nat,  Bank,  87  Hun,  95,  33  N.  Y,  Supp. 
960,  holding  that  oral  agreement  cannot  vary  written  contract  as  to  vesting  of 
title  to  personal  property  i  Stowell  v.  Greenwich  Ins.  Co.  20  App.  Div.  191,  48 
N.  Y.  Supp.  802,  upholding  collateral,  supplementary  parol  agreement  not  varying 
or  contradicting  written  agreement;  Hall  v.  Beston,  16  Alisc.  529,  38  N.  Y.  Supp. 
979;  Van  Derhoef  v,  Hartmaan,  03  App.,Div.  421,  71  N.  Y.  Supp.  552;  Hall  v. 
Beston,  26  App.  Div.  110,  note,  49  N.  Y.  Supp.  SU  {speeial  term  opinion,  affirmed 
in  general  term)  — holding  prior  parol  promise  to  make  rppairs  merged  in  writ- 
ten lease;  Manes  v.  Sackett,  56  App.  Div.  61E,  67  N.  Y.  Supp.  843,  holding  sep- 
arate parol  agreement,  collateral  to  deed  and  relating  to  consideration  thereof, 
enforceable;  Case  t.  Phoenix  Bridge  Co.  134  N.  Y.  81,  31  N.  E.  254,  holding  oral 
agreement  previous  to  written  contract,  not  a  part  thereof,  not  enforceable; 
Waldorf  V.  Simpson,  15  App.  Div.  300,  44  N.  Y,  Supp.  B2I,  holding  vendee  of  stove 
bound  by  bill  of  sale,  so  that  note  not  invalidated  by  unauthorised  alteration  by 
Agent;  Kingsland  v,  Haines,  62  App.  Div.  14*,  70  N.  Y.  Supp.  873,  holding  that 
new  terms  and  covenants  cannot  be  engrafted  on  writt«n  agreement  under  guiia 
of  varying  the  consideration. 
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Oral  evidence  a*  to  wcltlnar. 

Cited  in  Thomas  v.  Scutt,  127  N.  Y.  140,  27  N.  E.  001,  holding  contrattietory 
parol  evidence  inadmissible  to  show  aasignment  intendBd  as  seouritj' ;  Emmett  v. 
Penoyer,  151  N.  Y.  668,  43  X.  E.  104!,  Reversing  76  Hun,  5J5,  28  N.  Y.  Supp. 
234,  holding  parol  evidence  proper  to  explain  real  consideration  for  sale  under 
written  agreement;  Woodnrd  v.  Foster,  04  Hun,  148,  18  N,  Y.  Supp.  834,  holding 
parol  evidence  inadmisBible  to  show  agreement  that  grantor  of  fee  was  to  retain 
life  use  of  premisea;  PtmerB  v.  Knapp,  71  Hun,  377,  25  N.  Y.  Supp.  IB,  holding 
'written  contract  to  purchaM  stock  of  corporation  not  variable  by  parol  evidence; 
Beagle  v.  Harby,  73  Hun,  313,  20  N.  Y.  Supp.  375,  holding  rule  as  to  inadmissi- 
bility  of  parol  evidence  not  applicable  to  collateral  undertakings;  Jackson  v. 
Belmer,  73  App,  Div,  136,  77  N.  Y.  Supp.  835,  holding  oral  evidence  of  r  -ritift- 
tions  preceding  written  contract  of  sale  inadmissible;  House  v.  Walch,  144  N.  Y. 
421,  39  N.  E.  327;  Moores  v.  Glover,  37  N.  Y.  S.  R.  397,  13  N.  Y.  Supp.  565, 
holding  parol  evidence  inadmissible  to  explain  or  vary  unambiguous  written  con- 
tract relating  to  sale  of  real  estate;  Baglcy  k  S.  Co.  v.  Saranac  River  Pulp  & 
Paper  Co.  41  N.  Y.  S.  R.  808,  Ifl  N.  Y.  Supp.  657,  holding  parol  evidence  admissi- 
ble to  show  capacity  of  machines  named  in  written  contract,  sucli  capacity  being 
material;  Boehm  v.  Lies,  46  N".  Y.  S.  E.  28,  18  N.  Y.  Supp.  577,  holding  parol 
evidence  inadmissible  to  Rx  definite  time  of  performance  where  written  contract 
is  silent  as  to  it;  Gernrd  v.  Cowperthwait,  2  Misc.  378,  21  N.  Y.  Supp.  1092, 
holding  bond  to  secure  payment  of  premiums  not  variable  by  proof  of  oral  agree- 
ment to  forbear  suit  as  consideration  therefor;  Morowsky  v.  Rohrig,  4  ^li^c. 
169,  23  N.  Y.  Supp.  880,  holding  that  on  plaintilTB  allegation  of  written  contract 
-only,  oral  explanatory  declarationa  inadmissible;  Cartledge  v.  Crespo,  5  Alisi/. 
352,  25  N.  Y.  Supp.  515,  holding  parol  evidence  admissible  to  show  written  con- 
tract not  binding  until  performance  of  parol  condition  precedent;  Globe  Soap 
Co.  V.  Lisa,  36  Misc.  200,  73  N.  Y.  Supp.  153,  holding  order  for  goods  signed  by 
vendee  making  complete  contract  not  contradictable  by  parol  evidence ;  Gordon  v. 
Parke  i,  L.  Machinery  Co.  10  Wusb.  2],  38  Pac.  755,  holding  inadmissible,  proof 
of  oral  contract  not  to  discontinue  business  not  mentioned  in  written  contract 
of  sale  of  stock;  Chicago  I-umber  Co.  v.  Comstock,  18  C.  C.  A.  209,  34  U.  S.  App. 
414,  71  Fed.  479,  holding  parol  evidence  as  to  time  and  manner  of  performance 
imntaterial,  where  delay  was  not  caused  by  defendant's  fault;  McGarrigle  v.  Me- 
Cosker,  83  App.  Div.  197,  82  N.  Y.  Supp.  404,  holding  evidence  insufficient  to 
establish  independent  parol  contract  to  pay  bonus  in  addition  to  compensation 
specified  in  subsequent  written  ogreement;  Uihlein  v.  Matthews,  172  N.  Y.  l.iff, 
<M  N.  E.  792,  holding  parol  evidence  inadmissible  to  show  that  reatriction  as  to 
use  of  premises  was  not  intended  to  be  removed  by  quitclaim  deed  without  reser- 
vation as  to  it;  Finnigan  v.  Shaw,  184,  Mass.  115,  68  N.  E.  35,  holding  parol 
evidence  inadmi.'sible  to  show  absolute  sale  evidenced  by  written  note,  was  con- 
ditional. 

fl  L.  R.  A.  551,  JACOB  v.  WOOLK)LK,  BO  Ky.  428,  14  S.  \V.  415. 
Dedlcatl€u>  ot  laud  tar  pnbllc  nae. 

Cited  in  footnotes  to  Campbell  v.  Kansas  City,  10  L.  R.  A.  693,  which  holds 
dedifntion  for  graveyard  shown  hv  marking  it  on  plat;  Hogue  v.  Albina,  10  L.  R. 
A.  673,  whteh  holds  acts  showing  clear  intent  to  dedicate  necessary. 
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»  L.  1 

Calico  tiona  ItT  baaka. 

Cited  in  Henderson  v.  O'Conor,  IM  Cal.  391,  39  fat.  "90.  holding  agency  of  col- 
lecting  bank  not  terminated  hj  notice  of  collection  of  draft  by  its  .nrrcsponilent 
and  credit  to  depositor  on  books;  Midland  Nat.  Bank  v.  Brip^htwel'-,  148  Mo.  36;. 
71  An.  St.  Rep.  608,  49  S.  W.  994,  and  National  Bank  of  Commerce  t.  Johnson^ 
6  N.  D.  134,  99  N.  W.  49,  holding  that  bank  receiving  paper  f(,r  collection  hold» 
it  in  capacity  of  agent;  American  Exch,  Nat.  Bank  v.  Loretta  Gold  A  Silver  Min. 
Co.  195  lU.  110,  56  Am.  St.  Rep.  236,  46  N.  E.  202,  holding  that  purpose  of 
special  deposit  to  be  forwarded  to  another  bank,  being  defeated  by  latter'a  in- 
solvency, such  deposit  must  be  held  for  depositor;  Commercial  Nat.  Bank  v, 
ATmstrong,  148  U.  B.  57,  37  L.  ed.  366,  13  Sup.  Ct.  Rep.  533,  holding  relation  be- 
tween banks  as  to  uncollected  paper  that  of  principal  and  agent. 

Cited  in  footnote  to  Tyson  v.  Western  Nat.  Bank,  23  L.  R.  A.  161,  which  holds 
that  title  does  not  pass  hj  "indorsing  for  collection." 

Cited  in  note  (32  L.  R.  A.  717)  on  trust  in  proceeds  of  collection  niade  by 
bank  when  insolvent. 

■.  BR00KS-W.4TERFIELD  CO.  12  Ky.  L.  Rep.  391, 


Approved  in  Stull  v.  De  Mattos,  23  Wash.  74,  El  L.  R.  A.  896,  6i  Pac.  451, 
holding  license  tax  of  $25  per  day  for  selling  stoek  of  merchandise  at  auction,  not 
authorized  as  regulation  of  business,  but  valid  as  exercise  of  power  to  license 
for  purposes  of  regulation  and  revenue. 

Cited  in  footnotes  to  Harrodsburg  v.  Renfro,  51  L.  R.  A.  887,  which  holds  Toid. 
ordinance  imposing  greater  license  fee  for  sale  c^  liquors  on  main  street  of  tonn 
than  elseivhere;  Knisely  v.  Cotterel,  50  L.  R.  A.  83,  which  sustains  st*tute  fLiin^ 
different  ratea  of  license  for  retailera,  i.-holcsalera,  and  selleis  on  board  of  trade; 
Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds  void,  exemptioiy 
from  license  tax  of  contractors  and  real  estate  dealers,  but  not  others,  whosp. 
bufiness  less  than  (1,000. 

Cited  in  note  (60  L.  B.  A.  360)  on  constitutional  equality  in  the  United  States 
in  relation  to  corporate  tasatioD. 
Forelan  eorvoratlons. 

Cited  in  Zacher  v.  Fidelity  Trust  k  Safety  Vault  Co.  100  Ky.  454,  50  8.  W. 
493,  holding  creditor  of  foreign  corporation  not  bound  by  appointment  of  foreigik 
receiver. 

0  L.  R.  A.  556,  MORGAN  v.  EAST,  126  Ind.  42,  25  N.  E.  867. 
EseeatOFT  conlraeta. 

Cited  in  Nickey  v.  Zonker,  22  Ind.  App.  213,  53  N.  E.  478,  holding  purchaser 
and  Ills  vendee  liable  for  conversion  where  possession  taken  against  original 
owner  on  his  refusal  to  comply  with  terms  of  executory  sale  contract;  Platter  * 
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Acker,  13  Ind.  App.  420,  45  N.  E.  832,  holding  that  replerin  nill  not  lie  for  good» 
purchased  under  unexecuted  Bale  agreement;  Mattix  v.  Leach,  16  Ind.  App.  lie, 
43  N.  E.  S09,  holding  sale  of  negotiable  instrument  executory,  where  not  trtne- 
ferred,  though  partial  payment  of  consideration  made. 


Bank's  rls^t  ta  oet  OH  iMdebtedBCH  boIbb«  depoalt. 

Cited  in  State  T.  Beach,  147  Ind.  90,  36  L.  R.  A.  185,  46  N.  E.  14fi,  holding  that 
hank  may  apply  deposit  to  payment  of  matured  debt  of  depositor;  BoUenbacher  v. 
First  Nat.  Bank,  8  Ind.  App.  IS,  36  N.  E.  403,  raising  nithout  passing  on  bank'a 
right  to  apply  deposit  on  indebtedness. 

Cited  in  footnotes  to  Gardner  v.  First  Nat.  Bank,  10  L.  R.  A.  45,  which  holds. 
authority  given  to  bank  to  apply  deposits  to  notes  before  maturity  terminatps- 
with  death  of  depositor;  First  Nat.  Bank  t.  Peltc,  36  L.  R.  A.  832,  which  hold)i 
bank  not  bound  to  apply  to  payment  of  note,  deposit  account  of  first  indorser  for 
nhose  accommodation  note  made. 

Title  lo  dcpoalt  la  bank. 

Cited  in  Union  Nat.  Bank  t.  Citizens  Bank,  163  Ind.  62,  64  N.  E.  97,  holding 
that  no  trust  attaches  to  proceeds  of  collection  mingled  by  collecting  bank  with 
iti)  own  funds. 

Sadleleaer  of  tender. 

Cited  in  Dillingham  v.  Parks,  30  Ind.  App.  70,  66  N.  E.  300,  holding  offer  of 
bank,  having  on  deposit  money  to  credit  of  transferee  of  mortgaged  property,  to 
pay  mortgage  note,  upon  certain  condition,  not  a  sufficient  tender. 

»  L.  R.  A.  681,  CRAWFORD  v.  WITHERBEE,  77  Wis.  41B,  46  N.  W.  645. 
RiKkt  to  abandon  ooatraet. 

Cited  in  note  (30  L.  R.  A.  46)  on  right  to  rescind  or  abandon  contract  because- 
of  other  party's  default. 
Coveannta  raanlus  with  land. 

Cited  in  Doty  v.  Chattanooga  Union  R.  Co.  103  Tenn.  677,  48  L.  R.  A.  165,  foot- 
note, p.  160,  53  S.  W.  944,  holding  that  covenant  to  operate  passenger  trains  in 
consideration  of  conveyance  of  land  to  railroad  runs  with  land  against  successor 

Cited  In  footnotes  to  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  2» 
L.  R.  A.  423,  which  holds  intention  of  parties  controlling,  in  determining  whether 
covenant  runs  with  land;  Mott  y.  Oppenheiraer,  17  L.  R.  A.  409,  which  construes, 
OS  running  with  the  land,  agreement  for  party -^all  expressly  declared  to  run  with 

9  L.  R.  A.  664,  SHEEHY  v.  BLAKE,  77  Wis.  394,  46  H.  W.  637. 

LlabllltT  of  relislovB  c«rparalloa. 

Cited  in  note  (38  L.  R.  A.  680)  on  liability  for  salhry  of  pastor. 
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«  L.  R.  A.  sea,  5II;LL1N   v.  people,   15  Colo.  437,  22  Am.  St.  Kep.  414,  21 

Pac.  880. 
Coutrmpt  proceedlna*  nnd  chuge  of  venae. 

Cited  in  Le  Hane  v.  State,  48  Neb.  113,  66  N.  W.  1017,  holding  summary  con- 
viction of  attorney  for  contempt  for  <ue  of  libelous  matter  on  motion  for  change 

of  venue  not  authorised;  Rq  Murphy,  73  Vt.  118,  50  Atl.  817,  denying  that  mitti- 
mus must  state  facte  conBtttutinf;  violation  of  injunction;  Bloom  v.  People,  ^ 
Colo,  418,  48  Pac.  -51B,  holding  review  on  appeal  of  conviction  for  contempt  limited 
to  question  of  jurisdiction;  Wyatt  v.  People,  17  Colo.  256,  28  Pac.  061,  denying 
that  provision  of  Code,  declaring  judgment  in  contempt  conclusive,  precludes  in- 
quiry  into  jurisdiction. 

Citpd  in  footnote  to  Thomas  y.  People,  9  L.  R.  A.  5S9,  which  holds  judge  not 
«nipon'ered  to  pimish   for  contempt  for  allegations  in  petition  without  verified 

minal  practice  as  to  change  of  venae. 

«  L.  R  A.  509,  THOMAS  v.  PEOPLE,  14  Colo.  234,  23  Pac.  326. 
Allld*Tlt  Ib  contempl  pniceedtBtn*. 

Cited  in  Mullin  v.  People,  15  Colo.  440,  8  L.  R.  A.  568,  22  Am.  SI.  Rep.  IH. 
24  Pac.  8S0,  holding  verified  information  sufficient  affidavit  on  which  to  bs'ie 
contempt  proceedings ;  Le  Hane  v.  State,  48  Neb.  110,  66  N.  W.  1017,  denying 
right  to  convict  attorney  of  contempt  without  information  and  trial  for  use  of 
libelous  matter  on  motion. 

Jniisdlctlon  at  cvnlenpt  proceedlasv. 

C'tnd  in  Herdman  v.  State,  54  Neb.  629,  74  N.  W.  1097,  holding  that  affidsvjt 
in  oontempt  proceedings  must  show  jurisdiction;  State  v.  Sweetland,  3  S.  D.  SOfl. 
54  N.  W.  415,  holding  affidavit  must  state  facta  showing  jurisdiction,  not  mere 
presumptions;  Freeman  v.  Huron,  8  S.  D.  439,  66  N.  W.  D28,  denying  that  allega- 
tions on  information  and  belief  in  affidavit  in  contempt  proceedings  give  juris- 
diction; Wyatt  V.  People,  17  Colo.  256,  28  Pac.  061,  denying  that  statute  against 
review,  on  ground  of  error  in  trial,  bars  inquiry  into  jurisdiction;  Bloom  v. 
People,  23  Colo.  413,  48  Pac.  510,  holding  review  on  appeal  of  conviction  for  con- 
tempt limited  to  question  as  to  jurisdiction  of  lower  court. 

Cited  in  note  (0  L.  R.  A.  566)  on  contempt  of  court. 

•0  L.  R.  A.  571,  BARNES  v.  BOARDMAN,  162  Mass.  301,  25  N.  E.  623. 
PIdaclacr  relallaas  of  teaanta  la  conmoa. 

Cited  in  Harris  v.  Lloyd,  11  Mont.  402,  28  Am.  St.  Rep.  475,  28  Pac.  738,  hold- 
ing cotenant  of  mining  property  under  no  obligation  to  disclose  to  others  larger 
-offer  for  his  interest. 

Distinguished  in  Houghton  v.  Butler,   166  Mass.  549,  44   N.  E.  624,   denving 
-existence  of  trust  relation  between  naked  trustee  and  equitable  owners. 
HlKl>t  of  one  pedeemlns  fron  naortaWK«- 

Cited  in  Kerso  v.  Miller,  109  Mass.  47,  47  N.  E.  504,  holding  life  tenant  of 
portion  re<Teem!ng  entire  estate  from  mortgage  entitled  to  possession  until  re- 
payment of  amount  above  proportionate  share;  Wilder  v.  Wilder,  75  Vt.  183,  53 
Atl.  1072,  holding  life  tenant  paying  off  mortgage  to  protect  estate  entitled  to 
aubrngation  against  remainderman. 
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»  L.  R.  A.  673,  KNIGHT  t.  MAHONEY,  152  Mass.  623,  25  N.  E.  971. 
CaudltloBBl  devlaea. 

Approved  in  Fuller  v.  Wilbur,  17D  Maas.  507,  49  N.  E.  Blfl,  holding  that  gift 
by  will  to  wife  of  uHe  and  benefit  of  real  estate  so  long  oa  she  remains  grantor's 
widow,  creates  life  egtnte  determinable  on  her  marrying  again;  Mann  v.  Jackson, 
84  Me.  404,  18  L.  R.  A.  709,  30  Am.  St.  Rep.  358,  24  Atl.  880,  holding  grant  of 
life  estate  unless  grantee  shall  be  married,  not  void  as  restraint  on  marringe 
where  intention  was  to  provide  support  until  such  event. 

«  L.  R.  A.  576,  KOEHLER  t.  SANDERS,  122  N.  Y.  65,  2S  N.  E.  235. 
Tmdemarlc  and  nntnlr  e*iBpetl4lBB. 

Cited  in  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  465,  37  L.  ed.  1147,  14  Sup. 
Ct.  Hep.  !51,  holding  word  "Columbia"  not  subject  to  exclusive  use  as  trademark ; 
York  Card  A  Paper  Co,  v.  York  Wall  Paper  Co.  15  Pa.  Co.  Ct.  555,  4  Pa,  DM. 
R.  128,  35  W.  N.  C.  575,  holding  that  no  such  exclusive  rijfht  to  words  "York," 
"paper,"  and  "company"  exists  as  warrants  refusal  to  charter  company  with 
similar  name;  Church  &  D.  Co.  v.  Russ,  90  Fed.  278,  holding  that  use  of  trade, 
mark  for  compound  of  baking  soda  and  saleratus,  on  product  called  baking 
powder,  is  infringement;  Cutter  v.  Gudebrod  Broa.  Co.  38  App.  Div.  370,  OS  N.  Y. 
Supp.  208,  holding  party  entitled  to  manufacture  under  his  own  name,  in  spite 
of  prior  authorized  use  thereof  by  company  assigning  its  right  on  insolvency. 

Cited  in  footnote  to  Bolander  v.  Peterson,  11  L.  R.  A.  350,  which  holds  words 
"Svenaka  Snusmagasinet"  cannot  be  exclusively  claimed  as  trademark. 

Cited  in  notes  (10  L.  R.  A.  B33)  on  trademark  and  trade  name;  (11  L.  R.  A, 
B24)  on  trademark;  method  of  bronzing;  (19  L.  R.  A.  56)  on  invalidity  of  de- 
ceptive trademark;  (17  L,  R.  A,  130)  OD  court's  refusal  to  aid  deception  and 
fraud  in  trademark. 

Distinguished  in  Prince  Mfg  Co.  v.  Prince's  Metallic  Paint  Co.  39  N.  Y.  S.  R. 
405,  16  N.  ¥.  Supp.  249,  holding  that  mortgagor  giving  order  on  printer  for  de- 
livery of  "trademarks,  wood  cuts,  and  electrotypes"  passes  to  mortgagee  exclu- 
sive right  to  use  same. 
jBtrlBseaieBt  s[  (rademarK,  iBbel,  or  trade  aaaie.  . 

Cited  in  Meyer  v.  Dr.  B.  L.  Bull  VegeUble  Medicine  Co.  7  C.  C.  A.  565,  18 
U.  S.  App.  372,  58  Fed.  886,  holding  maker  of  "Bull's  Cough  SjTup"  entitled  to 
injunction  against  deceptive  use  of  name,  "Dr.  B.  L.  Bull's  Celebrated  Cough 
Syrup;"  Fischer  v.  Blank.  138  N.  Y.  240,  33  N.  E.  1040,  holding  merchant  en- 
titled to  injunction  against  fraudulent  imitator  though  no  exclusive  right  to 
name,  label,  color,  and  shape  of  package;  Von  Mumm  v.  Frasli,  56  Fed.  834,  en- 
joining manufacturer  from  dressing  product  so  as  to  enable  retail  dealers  to  de- 
eeive  customers;  Dr.  Jaeger's  Sanitary  Woolen  System  Co.  v.  Le  Boutillier,  6 
Misc.  83,  24  N.  Y.  Supp.  890,  enjoining  use  of  common  name  on  product  not 
embracing  eisentiEd  feature  of  system  for  which  name  stands ;  De  Youngs  v. 
Jung,  25  N.  Y.  Supp.  480,  issuing  injunction  against  use  of  name  "The  Youngs" 
where  assumed  in  business,  advertisement,  etc.,  for  evident  purpose  of  fraudulent 
usurpation  of  plaintilTs  trade;  Gebbie  v.  Stitt,  82  Hun,  96,  31  N.  Y.  Supp.  102, 
enjoining  use  of  name  of  place  in  fraud  of  plaintilT's  product,  though  competing 
goods  actually  made  there;  Investor  Pub.  Co.  v.  Dobinson,  72  Fed.  609,  overrul- 
ing demurrer  to  bill  alleging  publication  of  journal  of  sinilar  name  and  pur* 


D,gH,zedr,yGOOgIe 


220         L.  K.  A.  CASES  AS  AUTHOEITIES.  [9  L.  E.  A. 

pose,  causing  confuBioQ  in  busineM  and  diversion  of  trade;  Investor  Fub.  Co. 
V.  Dobinson,  32  Fed.  02  refusing,  in  absenoe  of  actual  d&mage,  to  enjoin  pnb- 
linttion  of  similarly  named  journal  where  issued  in  distant  state,  with  distill' 
guishing  characteristics;  W.  J.  Johnston  Co.  v.  Electric  Age  Pub.  Co.  38  N.  Y. 
S.  R.  777,  14  N.  V.  Supp.  803,  refusing  injunction  pendente  lite,  on  affidavit, 
where  frauduletit  resemblance  of  title  pages  not  established;  Continental  Im. 
Co.  V.  Continental  Fire  Asso.  00  Fed.  848,  refusing  to  enjoin  use  of  name. 
"Continental  Ins.  Co.  of  Ft.  Worth,  Texas,"  at  suit  of  similarly  named  corpo- 
ration ol  New  York;  Von  Mumm  t.  Fraah,  56  Fed.  B34,  enjoining  use  of  labeli 
ctosel;  imitating  those  employed  by  manufacturer  of  established  brand  of  cham- 
pagne; Pettes  V.  American  Watchman's  Ctocic  Co.  89  App.  Div,  347,  85  N.  Y. 
Supp.  t)00,  upholding  injunction  restraining  corporation  from  doing  busineM  un- 
der corporate  name  wrongfully  appropriated. 

9  L.  R.  A.  5T9,  ROGERS  v.  BUFFALO,  123  N.  Y.  173,  26  N.  E.  274. 
PovT«r  of  l«KlalatBrc  over  iuHiilelpKlltl«> 

Cited  in  State  ex  rel.  Thompson  v.  McAllister,  38  W.  Va.  401,  footnote  p. 
343,  24  L.  R.  A.  346,  18  S.  G.  770,  upholding  validity  of  statute  requiring  mem- 
bers of  common  council  to  he  freeholders;  People  ex  rel.  Devery  v.  Coler,  173 
N.  Y.  118,  6S  N.  £.  966,  holding  provision  rendering  any  incumbent  who  may 
be  removed  from  office  of  police  commissioner  ineligible  for  reappointment,  un- 
eonstttutional ;  People  «b  rel.  Bishop  v.  Palen,  74  Hun,  292,  28  N.  Y.  Supp.  225, 
holding  statute  requiring  excise  commissioner  to  talce  oath  that  he  is  not  inter- 
ested in  liquor  traflSc,  unconstitutional;  People  ea  rel.  Price  v.  McGaw,  3B  Misc. 
i93,  77  N.  Y.  Supp.  241,  holding  charter  provision  forbidding  pensioners  to  bold 
offlce,  unconstitutional. 

Cited  in  note   (48  L.  R.  A.  485}  on  power  of  legislature  to  impose  burdens  oa 
municipalities  and  to  control  their  administration  and  proper^. 
CenatltBtlonklltr  ot  clvll>«ervlee  laws. 

Cited  in  People  ex  rel.  Akin  v.  Kipl^,  171  111.  59,  41  L.  R.  A.  780,  footnote, 
p.  775,  49  N.  E.  229,  upholding  statute  imposing  civil-service  system  upon  munici- 
pal appointment;  He  Balcom,  28  Misc.  3,  S8  N.  Y.  lOST,  upholding  statute  re- 
quiring probationary  appointment  of  party  passing  bigfaest  civiLierviee  exam- 
ination; People  ea  rel.  Akin  v.  LoefHer,  175  III.  699,  51  N.  E.  7B6,  holding  exam- 
inations under  Illinois  civil-service  law  sot  "testa"  within  prohibtion  of  Consti- 

C'ited  in  footnotes  to  Opinion  of  the  Justicee,  34  L.  R.  A.  68,  which  snstains 
act  preferring  veterans  to  all  persons  except  women  in  civil  service;  Be  Keymer, 
35  L.  R.  A.  447,  which  holds  exemption  of  veterans  from  competitive  examination 
unconstitutional. 
ntacrlmlBatlOK  between  political  twrtleit. 

ated  in  Pearce  v,  Stephens,  18  App.  Div.  105,  79  N.  Y.  S.  R.  426,  46  N.  Y. 
Supp.  422,  holding  statute  forbidding  appointment  of  two  police  commissioners 
of  Richmond  county  of  same  political  opinion  constitutional;  State  ex  reL 
Churchill  v.  Bemis,  45  Neb.  737,  64  N.  W.  348,  upholding  charter  provision  for 
bipartisan  Are  and  police  board;  Rathbone  v.  Wirtb,  150  N.  Y.  475,  34  U  R.  A. 
414,  45  X.  E.  15  (distinguished  in  dissenting  opinions).  Affirming  6  App.  Div.  317, 
40  N.  Y.  Supp.  535,  holding  statute  providing  for  bipartisan  police  board  of  IouTf 
two  members  only  being  selected  by  common  council,  void. 
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jtppolBtineBts  In  dlHrcsard  of  clvll-aervlce  law. 

Cited  in  People  ea  rel.  McClelland  r.  RoberU,  I4S  N.  Y.  317,  31  L.  R.  A.  401, 
42  N.  E.  1082,  declaring  appointments  not  complfing  with  requin^munta  of  Con- 
«titution  in  regant  to  civil  service,  illegal. 
—  TasyaTC'''  rtg^t  o(  aetlaa. 

Cited  in  Peck  v,  Belknap,  130  N.  \.  389,  2B  N.  E.  077,  holding  taipaypr  en- 
titled to  injunction  againet  employment  by  city  official  of  party  not  having  taken 
Tcquiaite  civii-aerviee  esamination ;  Chittenden  v.  Wurster,  152  N.  Y.  367,  37 
!>.  R.  A.  810,  46  N.  E.  857  (dissenting  opinion],  majority  holding  taxpayers' 
action  to  restrain  payment  of  salaries  not  proper  procedure  to  test  validity  of 
mayor's  clasaification  of  civil-service  positions. 

Diatinguiahcd  in  Greene  v.  Knox,  176  N.  Y.  436,  67  N.  E.  UiO,  holding  that  title 
-of  olScera  under  appointments,  valid   in  form,  cannot  be  aasailed  in   taxpayer's 
action  to  restrain  payment  of  salaries. 
StatateB  IlmltlBK  hoara  of  lakor. 

Cited  in  People  v.  Lochner,  177  N.  Y.  IBB,  60  N.  E.  373,  upholding  constitution- 
ality of  statute  limiting  hours  of  labor  in  bakeries  and  confectionery  establish- 

■U  L.  B.  A.  684,  DAVIDSON  v.  COON.  123  Ind.  407,  2o  X.  ^.  601. 
Constrnetlaa  ot  wills. 

Cited  in  footnote  to  Baieli  v.  Pickering,  14  L.  K.  A.  125.  which  holds  literal  con- 
«trucUon  of  will  resulting  in  intestacy  will  not  prevail  n-niint  evident  Intention 
of  teatator. 

Cited  in  American  Cannel  Coal  Co.  v.  Clemens,  132  Ind.  100,  31  N,  E.  780,  hold- 
ing money  bequests  chargeable  upon  residuary  real  estate ;  Stuart  v.  Robinson.  80 
Miss.  297,  B2  Am.  St.  Rep.  603,  31  So.  903.  holilins  money  legacy  of  testator  with- 
out personal  property,  charge  on  realty;  Hutcliins  v.  Hutchjns,  18  Misc.  63,),  42 
N,  Y.  Supp.  601,  holding  that  direction  to  devisee  of  Innd  to  pay  legacies  charges 
them  thereon;  Clark  v.  Slarlow.  149  Ind.  43,  43  N.  E.  359,  holiiing  claim  for  sup- 
port of  devisee  of  use  of  real  estate  with  power  to  sell  and  use  proceeds  for  support, 
lien  thereon ;  Coulter  v.  Bradley,  30  Ind.  App.  423,  66  N.  E.  184,  holding  complaint 
in  action  to  enforce  legacy,  failing  to  show  personalty  or  intention  to  charge  realty, 
defective. 

Cited  in  footnotes  to  He  Lutz,  60  L.  R.  A.  847,  which  holds  legacies  properly 
charged  on  land  where  testator  had  no  personalty  from  which  to  pay  them;  Case 
v.  Hall,  Z5  L.  R.  A.  766,  which  holds  acceptance  of  devise  with  direction  to  pay 
legacies  renders  devisee  personally  liable. 

ComplalD*  In  actloa  t*  vharK«  Irxacr  on  real  eiitate. 

Cited  in  Loii<^cre  v.  Stiver,  13S  Ind.  587,  35  N.  E.  900,  holding  that  complaint 
in  action  to  charge  legacies  on  real  estate  should  show  why  not  paid  out  of 
personalty. 

BV««t  Ol  qnllelalm  deed. 

Cited  in  Smith  v.  McClain,  148  Ind.  83,  45  N.  E.  41,  holding  that  quitclaim 
deed  passes  grantor's  entire  estate;  Hancock  v.  Wiggins.  28  Ind.  App.  456,  63  N. 
E.  342,  holding  that  quitclaim  deed  conveys  grantor's  existing  interest. 
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Effect  of  deed  t»  partltloa. 

Cited  in  note  (67  L.  R.  A.  334,  335,  33S)  on  effect  of  deed  in  pttrtitioo  as  di>- 
tingnished  from  ordinary  deeda. 

0  L.  E.  A.  589,  FERGUSON  v.  GIES,  82  Mich.  358,  21  Am.  St.  Rep.  576,  48  N.  W. 

718. 
Civil  Hshta. 

Cited  in  Fruchej-  v.  Eagleson,  15  Ind.  App.  102,  43  N.  E.  146,  holding  offer  of 
accommodation  on  condition  that  meali  be  not  taken  in  gueste'  dining  room,  un- 
lawful discrimination;  McPhersoD  v.  McCarrick,  22  Utah,  236.  61  Pac.  1004,  hold- 
ing that  no  action  in  favor  of  colored  man  against  white  juror  exiet«  by  reama 
of  written  protest  against  sitting  in  same  box. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  566,  yihich  hnida  BOda-water 
fountain  in  drug  store  not  a  place  of  public  accommodation  n-ithin  civil-rights  act. 

Distinguished  in  Younger  v.  Judah,  111  Mo.  310,  16  L.  R.  A.  561,  footnote  p. 
6EB,  33  Am.  St.  Rep.  527,  19  S.  W.  1109,  holding  theatre  regulation  limiting  col- 
ored people  to  balcony  violates  no  constitutional  right. 

I.iabllltr  for  Ttolntloa  of  ■(alntc. 

Cited  in  Kinney  v.  Koopman  116  Ala.  332,  37  L-  R.  A.  504,  67  Am.  St.  Rep. 
119,  22  So.  593,  holding  party  keeping  gunpowder  In  violation  of  atatute  liable 
for  injury  to  person  intended  to  be  protected  by  statute. 

9  L.  R.  A.  593,  BUAU  v.  CAFFE,  122  N.  Y.  308,  25  N.  E.  483. 
VBlldltr   of  nmnied   woman'B  contract. 

Cited  in  Blaechiraka  v.  Missouri  &  Home  for  Little  Wanderers,  130  N.  T.  500, 
15  L.  B-  A.  217,  29  N.  E.  755,  holding  that  married  woman  cannot  contract  with 
husband  to  do  tailoring  for  him  for  wages;  Hulse  v.  Bacon,  40  App.  Div.  92,  57 
N.  Y.  Supp.  537,  Affirming  20  Misc.  457,  57  N.  Y.  Supp.  537,  upholding  deed  from 
wife  to  husband  in  I85S  of  land  which  had  come  to  her  from  husband  as  a  gift; 
Wronkow  t.  Oakley,  16  L.  R.  A.  211,  31  N.  E.  521,  Reversing  64  Uun,  223,  19  N. 
Y.  Supp.  51,  holding  that  married  woman  can  appoint  her  own  husband  attorney 
to  release  her  inchoate  right  of  dower;  Hoaglin  v.  Henderson,  119  Iowa,  725,  61 
L.  R.  A.  758,  97  Am.  St.  Rep.  335,  94  N.  W.  247,  upholding  right  of  wife  to  form 
business  partnership  with  husband. 

Distinguished  and  criticized  in  Fuller  &,  F.  Co.  v.  MoHenry,  83  Wis.  581,  18  L. 
R.  A.  614,  53  N.  W.  896,  holding  that  married  woman  cannot  form  partnership 
with  husband  under  statute  giving  her  right  to  contract. 

Disapproved  in  Gilkerson-Sloss  Commission  Co.  v.  Salinger,  56  Ark.  296,  16 
L.  R.  A.  529,  35  Am.  St.  Rep.  105,  19  S.  W.  747.  holding  that  married  woman  can- 
not enter  into  mercantile  partnership  with  her  huaband;  Haggett  v.  Hurley,  91 
Mc.  550,  41  L.  R.  A.  360,  40  Atl.  561,  holding  married  woman  not  liable  aa  a 
partner  with  husband  under  statute  which  makes  her  contracts  binding  when  ''in 
her  own  name;"  Board  of  Trade  v.  Hayden,  4  Wash.  272,  16  L.  R.  A.  634,  31  .\m. 
St.  Rep.  919,  30  Pac.  87,  holding  that  married  woman  cannot  form  partnersliip 
with  her  husband  in  mercantile  busineas  under  statute  giving  her  right  to  con- 
tract as  if  unmarried. 
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9  L.  R.  A.  687,  STAMM  v.  BUSTWICK,  122  N.  Y.  48,  25  X.  E.  233. 

Cited  in  Callahan  v.  O'Brien,  72  Hun,  22),  25  X.  Y.  Supp.  410,  holding  nonreai- 
(lent  alien  beirg  not  entitled  to  share  in  property  inherited  by  deceased  ritizen ; 
t^mith  V.  Reillj,  31  Misc.  T02,  GQ  N.  Y.  Supp.  40,  holding  that  alien  daughter 
takes  fee  where  alien  father,  entitled  to  inherit  on  llling  declaration  of  intention 
to  become  citizen,  dies  before  will  proved,  and  without  filing  intention;  Daly  v. 
Beer,  32  X,  Y.  S.  R.  1085,  10  N.  Y.  Supp.  893,  holding  alien  heirs  entitled  to  fee- 
in  land  acquired  by  jleceaged  through  device;  Bronagh  v.  Smith,  46  Fed.  SIS,  hold- 
ing that  inheritance  statute  applies  only  to  titles  acquired  hy  resident  aliens  or 
naturalized  citizens,  through  grant  or  devise;  Stewart  v.  Russell,  91  App.  Div. 
3L4,  86  X.  Y.  Supp.  625,  holding  devise  of  real  estnte  a  "purchase"  within  meaning 
of  statute  relatijig  to  holding  of  property  by  aliens. 

C'it:^  in  not«  (31  L.  R.  A.  101)  on  efTect  of  state  constitutions  and  statutes  on 
ijuestion  of  inheritance  by  or  from  an  alien. 

.  BLAND,  90  Ky.  400)  29  Am.  St.  Rep.  390,  14 

Cited  in  Raynolds  v.  Hanna,  55  Fed.  797,  holding  beneficiary's  interest  subject 
to  payment  of  his  debts  where  no  express  provision  to  contrary;  Bull  v.  Ken- 
tucky Nat  Bank,  90  Ky.  457,  12  L.  R.  A.  39,  footnote  p.  37,  14  S.  W.  425,  holding 
only  income  accruing  on  trust  fund  prior  to  court's  decision  available  to  creditors, 
where  principal  made  transferrable  on  decision. 

Cited  in  fo^notes  to  Roberts  v.  Stevens,  17  L.  B.  A.  266,  which  authorizes 
establishment  of  spendthrift  trust  free  from  rights  of  creditors;  Lei^  v.  Harri- 
son, 18  L.  R.  A.  49,  which  denies  creditor's  right  to  reach  debtor's  interest  under 
spendthrift  trust;  Murphy  v.  Delano,  55  L.  R.  A,  727,  which  holds  income  of 
spendthrift  trust  not  within  reach  of  creditors  by  void  agreement  of  trustee  tO' 
pay  certain  portion  of  income  absolutely  to  benellciaiy ;  Hutchinson  v.  Maxwell, 
57  L.  R.  A.  384,  which  denies  power  to  create  equitable  life  estate  free  from 
debts  of  beneRciary;  Requa  v.  Graham,  52  L.  R.  A.  041,  which  holds  annuity  in 
wife's  will  in  lieu  of  other  interest  accepted  by  husband,  not  trust  beyond  reach 
of  creditors. 

Cited  in  notes  (13  L.  R.  A.  213)  on  limitation  in  trust  estates;  (II  L.  R,  A. 
SOS)  on  spendthrift  trusts. 

0  L.  R.  A.  601,  BOULWARE  v.  DAVIS.  90  Ala.  207,  8  So.  84. 
SaMclener   v(  «IIeK*ttonis  u   to   eonwritllaiiB. 

Cited  in  Nelms  v.  Edinburgh  American  Land  Mortg.  Co.  92  Ala.  162,  B  So. 
141,  holding  failure  of  corporations  to  allege  right  to  loan  money  in  bill  to 
foreclose  mortgage,  not  demurrable;  rtrrington  v.  Savannah  4  W.  R.  Co.  85  Ala. 
437,  11  So.  7,  holding  it  unnecessary  in  contractor's  action  against  railroad  for 
construction  work,  to  allege  authorization  by  proper  resolution  of  directors; 
Torrent  Fire  Engine  Co.  No.  5  v.  Mobile,  101  AU.  664,  14  So.  557,  holding  bill 
to  re-establish  lost  deed  not  demurrable  for  failure  to  allege  plaintiff  corporation 
had  power  to  acquire  land;  St.  Louis,  A.  4  T,  R,  Co,  v.  Fire  Asso,  55  Ark,  173, 
18  S.  W.  43,  holding  allogations  of  compliance  with  statutes  unnecessary,  it  not 
appearing  where  foreign  corporation's  contract  of  Iniuraoce  was  made. 
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PresntupttoB  ■■  to  i-nlidllr  of  corporate  setii. 

Cited  in  Allen  v.  West  Point  Min.  ft  Mfg.  Co.  132  Ala.  295,  31  So.  462,  holding 
1>urden  of  showing  invalidity  of  corporation's  note  upon  corporation. 
Coaittr  ■■  to  forelsD  oaeera  aBd  eornoratloaa. 

Cited  in  lU^ra  v.  Hainea,  M  Ala.  590,  11  So.  651.  upholding  disaolution  of 
temporary   tajunetion    obtained    by  .foreign    receiver    on    denial    by    defendants 

that  their  elaima  against  corporation  were  trithout  merit;  F^tts  t.  Nationil 
Life  Aaso.  130  Ala.  416,  30  So.  374,  holding  action  on  contract  not  raaintxinablp 

.apainst  foreign  corporation  after  its  legal  dissolution ;  Howailh  v.  Angle,  39  App. 
Div.  160,  67  N.  Y.  Supp.  187,  and  Small  v.  Smith,  14  S.  D.  624,  88  Am,  St.  Rep. 

«07,  86  N.  W.  649,  upholding  right  of  foreign  receiver  to  mainUin  action  for 
recovery  of   realty;    Castleman   v,   Templeman,   87   Md.   563,   41   h.   R,    A.   370. 

■67  Am.  St.  Rep.  363,  40  Atl.  275,  upholding  foreign  receiver's  action  to  collect 
unpaid  subscription  to  capital  stock;  Iowa  &.  C.  Land  Co.  v.  Hoag,  132  Cat.  0£9. 

■64  Pac.  1073,  upholding  forecloBure  action  by  trustee  appointed  by  foreign  court; 
I..ewiB  T.  American  Naval  Stores  Co.  119  Fed.  397,  holding  that  receiver  will  be 
permitted  to  sue  outside  his  own  jurisdiction,  there  being  no  conflicting  claims  of 

'Creditors  there. 

Cited  in  notes  (12  L.  R.  A.  366,  13  L.  R.  A.  585)  on  law  of  comity  as  tn 
fcireign  corporations;  (23  L.  R.  A.  55)  on  rights  of  receiver  as  to  property  out- 
side of  jurisdiction  in  which  he  is  appointed;   (24  L.  K,  A.  296)  on  recognition  or 

■<-.\clusion  of  foreign  corporations. 

.tttatatei  relatlBc  to  boalneiM  ol  forelsB  corporatloaa. 

Cited  in  Maine  Guarantee  Co.  v.  Cos,  146  Ind.  100,  42  N.  E.  B15,  holding 
foreign  corporation  prohibited  from  doing  particular  kind  of  business  in  stati>, 
not  precluded  from  general  business. 

Cited  in  footnote  to  Fort  v.  State.  IZ  L.  R.  A.  80,  which  upholds  right  of  guar- 
antee and  Accident  Lloyds,  consisting  of  nonresidents,  to  transact  business  with- 

■0  L.  E.  A.  e04,  ST.  IX)U1S,  I.  M.  4  S.  R.  00.  v.  VONLY,  53  Ark.  503,  14  S.  W. 

800,  13  S.  W.  333. 
Llabllltr  (or  ii«gll«eace  of  tadcpeadeat  coatractop. 

Cited  in  Cameron  v.  Oberlin,  19  Ind.  App,  147,  4S  N.  E.  386,  holding  land- 
owner liable  for  damage  naturally  and  probably  ensuing  from  performance  of 
«)ntract  to  burn  over  land ;  St.  Louis,  A.  k  T.  E.  Co.  v.  Knott,  54  Ark.  427,  I« 
S.  W.  9,  denying  railroad  company's  liability  for  trespass  by  eervanta  of  indc- 
l>endent  contractor;  Martin  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  65  Ark,  522,  19  S,  W. 
.314,  holding  railroad  not  liable  for  negligence  of  independent  compress  compan; 
in  storing  cotton. 

Cited  in  footnotes  to  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which'  denies  owner') 
liability  for  injury  by  fall  of  bricks  througli  negligence  of  independent  contrsctjir 
repairing  chimney;  Uppington  v.  New  York,  53  L.  R.  A.  551,  which  denies  city's 
liability  for  negligence  of  independent  contractor  constructing  sewer;  Holf  v. 
Shockley.  64  L.  R.  A.  538,  which  holds  owner  not  liable  to  traveler  in  street  for 
injuries  due  to  negligence  of  independent  contractor. 

Cited  in  notes   (13  L.  R.  A.  329)   on  imputing  employee's  negligence  to  en- 
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plofCT;    (9  L.  R.  A.  825)   on  railroad  conipany'B  liability  fc 
nating  in  Bparks.  cinders,  etc. 

Digtinguished  in  St.  Louis,  I.  M.  £  S.  R.  Co.  t.  Hopkii  < 
L.  B.  A.  191,  16  S.  W.  610,  holding  railroad  liable  for  m  | 
TFstore  faatenings  oj  aign  cut  by  independent  contractor. 

«  L.  R.  A.  806,  STATE  t.  BRADY,  44  Kan.  435,  21  Am.  St.  R  | 

-GriBlnBl  libel. 

Cited  in  SUte  t.  Clyne,  53  Kan.  19,  36  Pac.  788,  holding  ,  ; 
"publication  of  article  imputing  knowledge  of  intended  laro 
BuOicient  charge  of  cTiminal  libel. 

Cited  in  footnote  to  FensteTmaker  v.  Tribune  Pub.  Co.  33  . 
.authorise  action  for  defamation  by  any  member  of  family  lit  ' 

■fl  L.  R,  A.  607,  TARKINGTON  v.  PURVIS,  128  Ind.  182,  25  :  ' 

Cited  in  Taylor  v.  National  Bank,  B  S.  D.  517,  62  N.  W.  ; 
to  rescind  purcliaae  of  stock  induced  by  fraud. 

Cited  in  footnote  to  Springfield  F.  &  M.  Ina.  Co.  t.  Hull,  2i 
upholds  right  to  maintain  suit  for  balance  due  on  policy  wit  i 
.Icaa  9um  accepted  under  threats  of  groundless  prosecution. 

Cited  in  notea  (21  L.  R.  A.  206)  on  necessity  of  returning  : 
bringing  replevin  for  property  obtained  by  fraudulent  puTchasi 
on  rights  and  remedies  of  vendee. 

Cited  in  Fitzgerald  v.  Fit!-.gerald  t  M.  Constr.  Co.  44  Neb. 
holding  that  mere  lapae  of  time  will  not  bar  right  to  rescin  : 
action ;  Ingram  v.  Abbott,  14  Tex.  Civ,  .4pp.  580,  38  S.  W.  6  ! 
to  sell  notes  with  knowledge  of  part  of  fraud  inducing  purol  i 
-nivhta  of   pDTclinBer   In   consider  niton  of  iinteeedeiit   d  ! 

Cited  in  Orb  v.  Coapstick,  136  Ind.  317,  36  N.  E.  278,  ho 
-conveyance  for  antecedent  debt  not  bona-fide  purchaser,  as  i ; 
prior  equity;  Citizens'  Sat.  Bank  v.  Judy.  148  Ind.  330,  43 
mortgage  for  pre-existing  debt  subject  to  prior  equities. 

Cited  in  note  (36  U  R.  A.  161)  nn  pre-existing  debt  m  eon' 
Ade  purchase  of  property  not  negotiable. 

Distinguished  in  Adams  v.  Vanderbeck,  143  Ind.  06,  62  A  i 
N,  E.  645,  holding  grantee  of  land  in  consideration  of  pre-exi  \ 


Disapproved  in  Pugh  v.  Highley,  152  Ind.  258,  44  L.  R.  : 
Rep.  327,  53  N.  E.  171,  holding  land  purchased  by  credito: 
not  subject  to  prior  unknown  equities. 

Review  of  aiincleiicr  of  evidence  to  ■naOlii  apeclBl  •m  I 

Cited  in  Baldwin  v.  Hell,  15S  Ind.  684,  58  N.  E.  200,  and  ' 
Groeer  Co.  65  Ark.  285,  45  S.  W,  1060.  holding  motion  fci 
mode  of  reviewing  suHiciency  of  evidence  to  sustain  special  fi  : 
AmeBdment  of  ape  eta  1  dndlBBa. 

Cited  in  Barner  v.   Ba.vless,   134   Ind.  605,  33  N.  E.  007, 
cannot  change  special  finding  after  filing. 
L.  R.  A.  Au.— Vol.  II.— 15. 
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Cited  u  overruled  in  effect  m  Apple  t.  Smith,  26  Tnd.  App.  660,  60  N.  E.  436, 
holding  that  unendineiit  to  special  flndingH  maj  be  made  before  final  judgnii^l. 

Cited  Id  footnote  to  Old  Times  Distillciy  Co.  v.  Cnsey,  42  L.  R.  A.  466,  wliicti 
holds  right  to  enjoin  use  of  trademark  lost  bf  ten  jenra'  delay. 

9  L.  R.  A.  612,  V018IN  v.  COMMERCIAL  MUX.  INS.  CO.  123  N.  Y.   120,  ■•% 

N.  E.  325. 
itorleiT  of  orler  CTaBtlav  or  denrlBK  new  trl«l. 

Approved  in  Waiiams  v.  Delaware,  L.  t  W.  R.  Co.  127  N.  Y.  645,  3  Silv.  Ct. 
App.  463,  27  N.  E.  404;  Chapman  v.  ComBtock.  134  N.  Y.  512,  31  N.  K.  s:(r. 
Caponigri  t.  Altieri,  164  N.  Y.  479,  58  N.  E.  667;  Bank  of  China  v.  Moi-^.  164 
K.  V.  471,  66  L.  R.  A.  144,  86  Am.  St.  Rep.  676,  61  N.  E.  774,— holding  or.lfr 
of  appellate  division  granting  new  trial  in  action  tried  before  jury  upon  con- 
flicting evidence  where  order  may  have  been  upon  facts,  not  reviewable  in  court 
of  appeals  nnlesB  record  showa  that  order  was  afibrmed  as  to  facta  or  appeal 
was  dismissed;  Matthews  v.  Herdtfelder,  60  Hun,  522,  15  N.  V.  Supp.  H-b. 
holding  that  entry  of  judgment  after  denial  of  motion  for  new  trial  does  nut 
preclude  court  from  recalling  decision  and  granting  new  trial  at  same  term: 
Whitman  v.  Jobnaon,  10  Misc.  720,  31  N.  Y.  Supp.  805,  holding  that  appeal  may 
be  taken  from  order  denying  new  trial  although  judgment  remains  unsppe^iled 
from  and  time  limited  therefor  has  expired;  Taylor  v.  Smith,  E4  App.  Div.  ii~, 
4!)  N.  Y.  Supp.  41,  holding  order  denying  new  trial  though  made  before  judgment 
not  an  intermediate  order,  but  outside  of,  and  not  connected  with,  the  judgment. 

Cited  in  Whitman, v.  Johnson,  12  Miac.  24,  33  N.  Y.  Supp.  00,  to  point  ttinl 
order  denying  new  trial  made  at  trial   term  is  reviewable  by  general  t«rm   uf 

9  L.  R.  A.  616,  SMITH  v.  NATIONAL  BEN.  SOC.  123  N.  Y.  85,  25  N.  E.  197. 
ChBBKe  «f  bcBeSclarr- 

Approved  in  Gritobley  v.  Harrold,  125  Cat.  2B,  73  Am.  St.  Rep.  19,  57  P«c.  553^ 
holding  that  insured  cannot  change  designation  where  be  has  agreed  not  lo  ili> 
so  in  consideration  of  payment  of  asGeasments  by  beneficiary;  MaynanI  t. 
Vanderwerkor,  30  Abb.  N.  C.  137,  24  N.  Y.  Supp.  032,  holding  that  payment  ol 
nssomnients  by  beneficiary  under  agreement  confers  nested  interest  precluilin^ 
change  of  beneficiary;  Benard  v.  Grand  Lodge,  A.  0.  U.  W.  13  S.  D'.  137,  Ki 
N.  W.  404,  holding  designation  of  voluntary  beneficiary  invalid,  as  against  prim 
heneliciaries,  who,  by  agreement,  had  paid  Bssessments ;  Anderson  v.  Groe«>be<.'k. 
26  Colo.  10,  56  Pac.  10B6,  holding  beneficiary  may,  by  contract,  acquire  rested 
interest  in  oertificate  which  insured  cannot,  even  with  consent  of  association. 
devest;  Webster  v.  Vi'elch,  57  App.  Div.  561,  68  N.  Y.  Supp.  65,  holding  one 
mAde  beneficiary  in  certificate  in  consideration  of  surrender  of  interest  in  an 
other  acquires  vested  interest  precluding  change  of  beneficiary;  Carpenter  v. 
Knapp,  101  Iowa,  729,  38  L.  R.  A.  133.  70  N.  W.  764,  holding  beneficiary  ae. 
quires  no  vested  interest  until  death  of  Insured  where  latter  reserved  right  to 
change  the  beneficiary;  I^^wler  v.  National  Life  Asso.  83  Hun,  3B5,  31  N.  Y. 
Snpp.  875,  holding  that  beneficiary  has  no  vested  interest  in  fund  during  life 
of  insured  where  latter  has  power  to  revoke  designation;  Sofge  v.  Supri-nie 
Lodge  K.  of  H.  08  Tenn.  4.>2,  39  S.  W.  853,  holding  beneficiary  without  vested 
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interest  in  certitleate  so  long  as  right  of  c&ncelation  and  disposal  remains  ia 
insured;  Artnetrong  t.  Warren,  B3  Hud,  218,  31  N.  Y.  Supp.  685,  holding  that, 
under  statute,  asnont  01  beneficiary  whose  designation  is  mere  gift,  not  necesBar; 
to  change  of  pajee;  Southwell  v.  Gray,  35  Misc.  744,  72  N.  Y.  Supp.  342,  holding 
interest  of  beneficiary  under  certificate  a  mere  expectant^  which  may  be  defeated 
by  change  of  designation. 

Cited  in  McCormick  v.  Supreme  Council  C.  B.  L.  6  App.  Div.  177,  39  N.  Y. 
Supp.  1010,  to  point  that  insured  has  right  to  change  beneficiaries  unless  desig- 
nated in  pursuance  of  some  contract  or  for  value;  Simon  t.  O'Brien,  87  Hun,  104, 
35  N.  Y.  Supp.  816,  to  point  that  interest  of  beneficiary  is  no  more  a  vested  one 
tlian  that  of  legatee  before  death  of  testator;  Bull  v.  Case,  41  App.  Div.  393,  58 
N.  Y.  Supp.  774,  to  point  that  insured  cannot  change  beneficiary  in  certificate 
issued  to  secure  payment  to  creditor;  Kimball  v.  Lester,  43  App.  Div.  32,  EB  N.  Y. 
Supp.  540,  holding  assignment  of  certificate  to  insure  payment  of  debt,  valid 
although  certificate  not  surrendered  for  cancelation  and  issue  of  new  one,  as 
required  by  laws  of  association. 

Cited  in  note  (49  L.  R.  A.  750,  760)  on  power  of  insured  to  destroy  rights 
of  beneficiarj'. 

Distinguished  in  Mutual  Reserve  Fund  Life  Asso.  v.  Cleveland  Woolen  Mills, 
27  C.  C.  A.  223,  54  U.  S.  App.  290,  82  Fed.  519,  and  Nix  v.  Donovan,  46  N.  Y.  S.  R. 
22,  18  N.  y.  Supp.  436,  holding  tliat  voluntary  payment  of  assessments  does  not, 
in  absence  of  agreement,  confer  vested  interest  or  prevent  change  of  beneficiary; 
Moan  V.  Normile,  37  App.  Div.  617,  56  N.  Y.  Supp.  339,  holding  that  provision 
authorizing  change  of  beneficiary,  upon  surrender  of  certificate,  may  be  waived 
by  association;  Lahey  v.  Lahey,  174  N.  Y.  153,  61  L.  R.  A.  794,  95  Am.  St.  Rep. 
654,  66  N.  E.  670,  holding  member  of  benefit  association  not  prevented  from 
clianging  beneficiary  by  refusal  of  original  beneficiary  to  give  up  certificate. 

Criticized  in  Jory  v.  Supreme  Council  A.  L.  of  H.  105  Cal.  28,  28  L.  R.  A.  735, 
45  Am-  St.  Rep.  17,  38  Pae.  624,  holding  that  beneficiary  may,  by  agreement, 
acquire  equities  which  insured  cannot  defeat,  but  that  his  interest  is  not  a  vested 

Proof  of  fmad  or  consplrac)'. 

Approved  in  Somroer  v.  Oppenheim,  10  Misc.  611,  44  N.  Y.  Supp.  396,  holding 
transactions  betueen  one,  alleged  to  have  purchased  goods  from  plaintiff  by  fraud, 
and  other  creditors,  admissible  to  show  general  scheme  of  fraud;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Hillmon,  46  C.  C.  A.  G79,  107  Fed.  84S,  holding  acts  and 
declarations  of  one  of  the  conspirators  whils  some  of  them  were  engaged  in  execut- 
ing the  conspiracy,  competent  evidence;  People  v,  McKane,  143  N.  Y.  470,  38 
N.  a.  950,  holding  nets  and  declarations  of  conspirators  in  furtherance  of  con- 
spiracy, competent. 

Cited  in  Summers  v.  Metropolitan  L.  Ins.  Co.  90  Mo.  App.  099,  to  point  Hint 
insurance  obtained  by  fraud  may  be  avoided  on  proof  of  tacts  constituting  frnnd. 
AdmlMlbllltr  of  declnrndaiiB. 

Approved  in  Supreme  Conclave  K.  of  D.  v.  O'Connell,  107  Ga.  100,  32  S.  E. 
046,  holding  admissions  or  declarations  of  insured  made  before  issuance  of  policy 
admissible  against  beneficiary  without  vested  intercut;  Terwilliger  v.  Industrial 
Ben.  Asso.  83  Hun,  323,  31  N.  Y.  Supp.  038,  holding  declarations  of  insured  as  to 
age,  made  prior  to  time  beneficiary's  interest  vested,  competent  on  behalf  of 
benefit  association. 
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Cited  in  Fidelity  Mut.  L.  Aaso.  v.  Winn,  96  Tenn.  227,  33  S.  W.  I(M5,  holdins 
deciarationa  of  insured  a.gaiD*t  hia  interest  competent  against  beneficiary,  wliirf 
inanred  w«»  real  party  in  interest;  Connecticut  Mut.  L.  Int.  Co.  v.  Hillmon. 
.  188  U.  S.  218,  47  L.  ed.  451,  23  Sup.  Ct.  Rep.  294,  holding  declaraUona  of  alLegsd 
ccnapiratoTB  as  to  plans  admiBaible  upon  prima  facie  proof  of  conspiracy  to  ik- 
fraud  insurance  company. 

Cited  in  note  (19  L.  B.  A.  761}  on  how  near  main  transaction,  declarationi 
must  be  made,  to  constitute  part  of  the  res  getta. 

Distin^inhed  in  Phillips  v.  Lindner,  fll  Hun,  489,  16  N.  T.  Supp.  307,  holding 
letter  of  maker  of  not«  to  alleged  indorser,  written  shortly  before  note  fell  dar, 
confe3«ing  indorsement  and  forgery,  not  admissible  in  action  by  bona  fide  holder. 
—  An  to  tBtcKt  to  Qomintt  ■■■eldc 

Approved  in  Merchants'  Life  Asso.  v.  Treat,  98  III.  App.  65,  holding  admissible. 
Htatements  of  insured  made  before  issuance  of  policy  tending  to  show  intent  lo 
commit  suicide. 

Cited  in  .Btna  L.  Ins.  Co.  v.  Florida,  30  L.  B.  A.  89,  16  C.  C.  A.  822,  32  C.  S. 
App.  7S3,  69  Fed.  635,  holding  proof  of  contemplated  luiclda  admiaaible,  under 
Htatute,  only  when  intent  existed  at  time  of  application  for  policy. 

Diatinguiahed  in  Hale  v.  Life  Indemnity  t  Invest.  Co.  85  Minn.  65),  08  N.  Vi. 
182,  holiling  declarationa  as  to  intent  to  commit  suicide  made  two  years  before 
death,  inadmissible. 
Effect  of  anlclde. 

Approved  in  Campbell  v.  Supreme  Conclave  I.  0.  H.  66  N.  J.  L.  280,  54  L.  R. 
A.  679,  49  Atl.  550,  holding  that  suicide  will  not  defeat  recovery  unles.1  contmiM 
so  provides  in  express  terms. 

Cited  in  Sbipman  v.  Protected  Home  Circle,  174  N.  ¥.  409,  S3  L.  R.  A.  »1. 
87  N.  E.  83,  denying  right  of  benefidaiy  to  proceeds  of  certificate  upon  suicide 
of  insured. 

g  L.  R.  A.  617,  STEDMAN  v.  UNITED  STATES  MUT.  ACCI.  ASSO.  123  N".  Y. 

304,  20  Am.  St.  Rep.  748,  25  N.  E.  3flB. 
C«DBe  of  dntb  of  Inanred. 

Cited  in  Feder  v.  Iowa  State  Traveling  Men's  Asso.  107  Iowa,  641,  70  Am.  Si. 
Rep.  212,  78  N.  W.  252,  holding  that  death  is  not  accidental  merely  becauM  oj 
rupture  of  artery  caused  by  reaching  out  to  close  window;  Doder  v.  Fidelily 
t  C.  Co.  13  L.  R.  A.  116,  46  Fed.  449,  holding  sunstroke  a  disease,  within  acri 
dent  policy  excepting  "any  disease  or  bodily  infirmity;"  Thornton  v.  Traveler? 
Ins.  Co.  116  Ga.  127,  04  Am.  St.  Rep.  99,  42  S.  E.  287,  upholding  recovery  for 
accident  aggravating  hernia,  under  policy  exempting  company  in  case  of  injui?' 
resulting  from  bemia. 

Cited  in  notes  (30  L.  R.  A.  209)  on  what  constitutes  an  accident  within  mean 
ing  of  accident  insurance  policy;    (9  L.  R.  A.  686)   on  meaning  of  "accident*!" 


Cited  in  Menneiley  v.  Employers'  Liability  Asaur.  Corp.  148  N.  Y.  600,  3i  L 
R.  A.  688,  51  Am.  St.  Kep.  710,  43  K.  E.  S4,  holding  accident  inauranoe  compsn> 
liable  for  death  by  accidental  inhaling  of  gaa;  Fidelity  &  C.  Co.  v.  Watermas. 
161  III.  635,  32  L.  R.  A.  655,  44  N.  £.  283,  holding  that  accident  polity  covers 
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aEphyxiation  while  &a)eep  by  illuminating  gas  although  injuries  resulting  from 
"poison  absorbed  or  inhaled"  are  excepted;  Pickett  v.  Pacific  Mut.  L.  Ini.  Co,  144 
Pa.  93,  13  L.  R,  A.  683,  28  W.  N.  C.  460,  27  Am.  St.  Rep.  018,  22  Atl.  871,  holding 
death  by  asphyxiation  in  bottom  of  well  in  which  insured  had  gone  to  ftx  pump 
covered  by  policy  excepting  inhalation  of  gas;  Lowenstein  v.  fidelity  A  C.  Co. 
88  Fed,  476,  holding  death  by  asphyxiation  caused  by  involuntary  inhalation  of 
illuminating  gaa  covered  by  accident  policy  excepting  injuries  resulting  from 
"anything  accidentally  or  otherwise  inhaled;"  Fidelity  A  C.  Co.  v.  Lowcnstein, 
46  L.  R.  A.  452,  38  C.  C.  A.  31,  ST  Fed.  18,  holding  insurer  liable  for  death  due  to 
accidental  inhaling  of  gas  while  asleep  because  policy  issued  in  same  form  after 
construction  by  court  thnt  exception  meant  voluntary  and  intelligent  act. 
—  PolBon. 

Cited  in  McGlother  v.  Provident  Mut.  Acci.  Co.  32  C.  C.  A.  323,  60  U.  S.  App. 
705,  89  Fed.  691  (dissenting  opinion),  majority  holding  that  accident  policy, 
excepting  "death  resulting  from  poison,"  does  not  include  death  from  poison 
taken  under  belief  it  was  harmless. 

Distinguished  in  Meeban  v.  Traders  &  Travelers  Acci.  Co.  34  Misc.  160,  6& 
N.  Y.  Supp.  821,  holding  that  policy,  excepting  accident  "by  poison"  in  any  form, 
does  not  cover  accident  by  carbolic  acid  thrown  upon  insured. 
Blood  potBOalnv 

Cited  in  Martin  v.  Equitable  Acci.  Asso.  61  Hun,  471,  16  N.  Y.  Supp.  270, 
holding  death  from  blood  poisoning,  as  result  of  accidental  wound,  within  acci- 
dent policy. 

Distinguished  in  Bailey  v.  Interstate  Casualty  Co.  8  App.  Div.  132,  40  N.  Y. 
Supp.  513,  holding  question  whether  blood  poisoning  of  physician,  was  the  im- 
mediate result  of  accidental  deep  thrust  of  hyperdermic  needle  into  himself,  one 
lor  jury;  Martin  v.  Manufacturers'  Acci.  Indemnity  Co.  SO  Hun,  642,  15  N.  Y. 
Supp.  30D,  raising  question  as  to  right  to  recover  for  death  from  blood  poisoning 
following  injury  to  finger;  Western  Commercial  Travelers'  Asso.  v.  Smith,  40  L. 
R.  A.  656,  20  C.  C.  A.  226,  56  U.  S.  App.  303,  85  Fed.  405,  holding  that  abrasion 
of  skin  of  toe  by  new  shoe  resulting  in  blood  poisoning  and  death  is  accidental ; 
Delaney  v.  Modern  Acci.  Club,  121  Iowa,  536,  63  L.  R.  A.  608,  97  N.  W.  91,  holding 
accidental,  death  from  erysipelas  and  blood  poisoning  following  cut  on  finger. 

9  L.  R.  A,  621,  MOREY  v.  MORNING  JOURNAL  ASSO.  123  N.  Y.  207,  20  Am. 

St.  Rep.  730,  26  N.  E.  161. 
Wliiil  c«Batltiiteii  BlaDder  or  libel. 

Cited  in  Winchell  v.  Argus  Co,  69  Hun,  360,  23  N.  Y.  Supp.  650,  holding  printed 
and  published  words  exposing  person  to  disgrace  and  obloquy,  actionable  per  ae; 
Howell  V.  Press  Pub.  Co.  48  App.  Div.  321,  62  N.  Y.  Supp,  808,  Aolding  published 
article  tending  to  disgrace  woman  and  bring  her  into  contempt  and  ridicule, 
libelous  per  »e;  Hanchett  v.  Chiatovieh,  41  C.  C.  A.  651,  101  Fed,  745,  ARlrming 
88  Fed.  876,  holding  error  in  leaving  to  jury  question  whether  spoken  words  were 
defamatory,  when  presumed  defamatory,  harmless;  Van  Ingen  v.  Mail  t  Exp. 
Pub.  Co.  14  Misc.  329,  36  N.  Y.  Supp.  838,  holding  publication  that  person  waa 
engaged  in  collecting  large  sum  of  money  to  influence  election,  libelous  p«r  se; 
Hartman  v.  Morning  Journal  Asso.  48  N.  Y.  S.  R.  182,  10  N.  Y.  Supp.  398,  hold- 
ing publication  imputing  immoral  and  disgraceful  complicity  in  swindle  and  cul- 
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pable  miBbehsiTior  in  buaincBs  management,  libeloiu  per  se;  Rider  v.  Rulison,  74 
Hun,  241,  26  K.  Y.  Supp.  234,  holding  words  in  letter  charging  m&n  with  being 
"perfeclly  unreliable,"  libelous  both  ae  to  veracity  and  payment  of  debts;  Cl«rfc 
T.  AnderBcai,  33  N.  Y.  S.  R.  887,  11  N.  Y.  Supp.  720,  holding  direction  of  verdict 
for  defendant  improper  where  plaintiff  was  charged  \rith  being  blackleg  and 
scoundrel  and  with  false  representation  or  swearing;  Martin  v.  Press  Pub.  Co. 
93  App.  Di¥.  533,  87  N.  Y.  Supp.  859,  holding  article  stating  that  one  is  poverty 
stricken  and  starving  because  oyareducated,  libelous  per  ae;  Triggs  r.  Sun  Print- 
ing &  Pub.  Aaso,  91  App.  Div,  263,  86  N.  Y,  Supp.  486  {dissenting  opinion),  ma- 
jority holding  articles  ridiculing  opinions  of  teacher  on  certain  subjects  not  libelous 
per  m;  Morrison  v.  Smith,  177  N.  Y.  309,  69  N.  E.  725,  Reversing  83  App.  Di». 
210,  82  N.  ¥.  Supp.  166,  holding  advertisement  of  "experience  of  a  giddy  type- 
writer girl"  accompanied  by  complainant's  picture,  libelous  per  ae. 

Cit«d  in  footuoUs  to  Welch  v.  Tribune  Pub.  Co.  11  L.  R.  A.  233,  which  holds 
charge  that  jurors  have  perjured  themselves  in  rendering  verdict,  libelous: 
Cerveny  v.  Chicago  Daily  News  Co.  13  L.  R.  A.  864,  which  holds  false  charge  that 
person  is  "an  anarchist"  libelous;  Hollenbeck  v.  Hall,  39  L.  R.  A-  734,  wbicti 
holds  publication  that  trader  was  dishonest  in  pleading  statute  of  limitAtioDs. 
not  libelous;  Cherry  v.  Des  Moines  L<>ader,  54  L.  R.  A.  955,  which  holds  Dot 
actionable,  article  ridiculing  in  exaggerated  terms,  extremely  ridiculous  enter- 
tainment. 

Cited  in  notes  (13  L.  R.  A.  98}  on  fair  criticism  of  public  men;  {16  L.  R.  A. 
625)   on  libel  by  ftling  lien. 

—  Churvtnv  ICHdnesn,  etc. 

Cited  in  Gates  v.  New  York  Recorder  Co.  166  N.  Y.  232,  49  N.  E.  769,  holding 
statement  that  woman  "is  said  to  have  been  a  concert-hall  singer  and  dancer  at 
Coney  Island,"  libelous  per  se;  Gray  v.  Baker,  47  N.  Y.  S.  R.  375,  19  N.  Y.  Supp. 
MO,  holding  article  charging  married  woman  being  detected  in  hot«l  room  with 
another  man,  and  being  registered  as  husband  and  wife,  liheloua;  WoodrulT  r. 
Woodruff,  36  Misc.  IT,  72  N.  Y.  Supp.  39,  holding  it  question  for  jury  whether 
charge  that  married  woman  communicated  loathsome  disease  to  her  husband,  im- 
putes unchastity;  Johnson  v.  Sj-nett,  89  Hun,  193,  35  N.  Y.  Sup.  79,  holding  ar- 
ticle reporting  colored  minister's  arrest  and  intimating  that  he  was  too  much  of 
a  family  man,  libelous  per  ae. 
nTldence  tkM  to  hartinl  tendencr  of  libelons  pabllcatlOB. 

Cited  in  Tallmadge  v.  Press  Pub.  Co.  39  N.  Y.  S.  R.  30,  14  N.  Y.  Supp.  S31. 
holding  it  proper,  in  action  for  libel,  for  plaintiff  to  give  evidence  of  his  social 
position;  StalTord  v.  Morning  Journal  Asso.  68  Hun,  471,  22  N.  Y.  Supp.  1008, 
holding  evidence  of  insulting  letters  and  visits  of  men  at  plaintiff's  house  at 
night  competent  as  showing  way  libelous  advertisement  was  understood;  Par- 
rish  V.  Sun  Printing  &.  Pub  Asso.  6  App.  Div.  587,  39  N.  Y.  Supp.  640,  holding 
that  plaintiff  had  right  to  prove  affirmatively,  nature  of  his  profession  and  sur- 
rounding circumstances,  on  question  ut  damage. 
BvtdeBCe  to  rebot  aiallce  or  ailllcate  daHisicea> 

Cited  in  Van  Alstyne  v.  Rochester  Printing  Co.  25  App.  Div.  284,  49  N.  Y, 
Supp.  523,  holding  question  whether  writer  of  libelous  article  had  any  malice 
against  plaintiff  properly  excluded;  Robinson  v.  Evening  Post  Pub.  Co.  39  App. 
Div.  526,  57  N.  Y.  Supp.  303  {Reversing  25  Misc.  245,  55  H.  Y.  Supp.  88),  hold- 
ing  proof   that   libelous    publication   was   prepared   by   experienced    reporter   of 
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Imputable  news  agen::y  incompetent  on  question  of  viodictive  damages,  without 
aJBo  showing  that  it  was  believed  to  be  true;  Palmer  v.  New  York  News  Pub.  Co. 
31  App.  Div.  213,  52  N.  Y.  Supp,  539,  holding  fact  that  libelous  article  was  pub- 
lished on  authority  of  press  association,  not  a  defense ;  Ward  v.  Deane,  32  N.  Y. 
S.  R.  273,  10  X.  Y.  Supp.  421,  holding  evidence  of  plaintiff's  reputation  where 
she  lived,  not  known  to  defendant,  and  not  pleaded  in  mitigation,  inadmissible; 
Witeher  v,  Jones,  43  N.  Y.  S.  R.  152,  17  N.  Y.  Supp.  491,  holding  contemporaneous 
publication  b;  other  papers  ol  same  libel  not  admissible  to  disprove  malice; 
Edwards  v,  San  Jose  Printing  k  Pub.  Soc  99  Cal.  439,  37  Am.  St.  Rep.  70,  34 
Pac.  128,  holding  proof  of  previous  particular  acts  of  plaintiff,  unknown  to  de- 
fendant inadmiBBible,  on  libelous  charge  of  purpose  to  corrupt  voters;  Courier- 
-Journaf  Co.  v.  Saltee,  104  Kj.  341,  47  S.  W.  226,  holding  competency  of  eviupnce 
as  to  correspondent's  sources  of  information,  doubtful,  in  case  of  libelous  publi- 
■cation  per  fe,  made  without  knowledge  or  inquiry;  Baldwin  v.  Boulware,  79  Mo. 
App.  9,  holding  evidence  that  slanderous  words  were  spoken  under  authority'  of 
persons  whose  names  were  given,  inadmissible  when  not,  pleaded;  Hess  v.  Gansz, 
no  Ho.  App.  445,  holding  general  reputation  of  plaintiff  in  matters  concerning 
libel  admissible  in  mitigation  of  damages;  Palmer  v.  Mahin,  57  C.  C.  A.  51. 
120  Fed.  747,  holding  facts  not  known  to  publisher  at  time  of  libel  not  provable 
in  mitigation  of  damages;  Palmer  v.  Matthews,  29  App.  Div.  157,  51  N.  Y. 
Supp.  839  (dissenting  opinion),  majority  holding  CTOss-exainination  of  plaintiff 
.ns  to  other  suits  tor  same  libel,  proper. 
3llBt»k«   >■   esFsae    tor   llbeloim    pnbllciitlon. 

Cited  in  Griebel  v.  Rochester  Printing  Co.  60  Hun,  321,  14  N,  Y.  Supp.  848, 
holding  publication  charging  obtaining  of  goods  under  false  pretenses   libelous 
jier  le,  although  made  by  mistake. 
ItamaKea   'o'  libel. 

Cited  in  GraybiU  v.  De  Young,  140  Cal.  328,  73  Pae.  1067,  holding  exemplary 
-damages  recoverable  for  false  defamatory  publication  made  without  regard  to 
whether  it  was  true  or  false. 

Cited  in  footnote  to  Morning  Journal  Abho.  v.  Rutherford,  16  L.  R.  A.  803, 
which  authorizes  punitive  damages  against  newspaper  reprinting  stories  of  elope- 
ment without  inquiry. 

■9  L.  B.  A.  625,  LE  BARRON  v.  BABCOCK,  122  N.  Y.  153,  19  Am.  St.  Rep.  488, 

25  N.  E.  253. 
Cotnnnt'il  liability  for  convprslon. 

Cited  in  Felts  v.  Collins.  46  App.  Div.  334.  61  N.  Y.  Supp.  482,  holding  tenant 
in  common,  forcibly  taking  one  half  of  cattle,  not  liable  for  conversion. 

Cited  in  note  (12  L.  R.  A.  265)   on  liability  of  tenant  in  common  to  action  of 

RIStbtB  of  cotenanta  IK  ooaimOB  ratate. 

Cited  in  Rich  v.  Rich,  50  Hun,  201,  2  N.  Y.  Supp.  770,  holding  tenant  in 
common  occupying  premises,  receiving  no  income,  not  liable  for  use. 

Distinguished  in  Mott  v.  Underwood,  148  N.  Y.  469,  32  L.  R.  A.  272,  51  Am. 
St.  Hep.  711,  42  N.  E.  1048,  Affirming  73  Hun,  511,  20  N.  Y.  Supp.  307,  holding 
Tight  of  eotenant  to  take  natural  oysters  not  alTected  by  planting  of  seed-oysters 
in  oyster  bed;  Cosgriff  v,  Dewey,  21  App.  Div.  131,  47  N.  Y.  Supp.  255,  holding 
that  tenant  in  common  must  account  for  rock  quarried. 
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Title  ts  cwblrneBtB. 

Cited  in  footnote  to  Goodwin  v.  Smith,  IT  L.  B.  A.  2S4,  which  holds  purcbawr 
on  forecliMure  entitled  to  wheat  nown  by  tenant  after  judgment. 


Clia>««  o(  title  «v«ldlB«  iB-aranee.  ^ 

Cited  in  footnote  to  Blackwell  v.  Miami  Valler  Ins.  Co.  14  L.  R.  A.  431,  nbidk 
hnIdH  tftking  partner  in  buaine»a  not  sale  avoiding  poliej. 
InaonMe  (Btcrcat. 

Cited  in  note  (11  L.  R.  A.  G9Q)  on  what  are  insurable  interests. 

Chanve  ol  lBter«at. 

Cited  in  not«  (11  L.  R.  A.  2B3)  on  condition  in  policy  against  transfer  and 
alienntion  of  interest. 

9  L.  R.  A.  829,  LOUISVILLE  v.  LOUISVILLE  BD.  OF  TRADE,  90  Ky.  409,  U 

S.  W.  408. 
Bsenplloa  from  tasattOB. 

Cited  in  Thomaa  v.  bnead,  90  Va.  617,  39  S.  E.  5S6,  holding  municipalitj 
without  inherent  power  to  exempt  from  taxation;  Owensboro  v.  Com.  106  Kt. 
.15S,  44  L.  R.  A.  205,  49  S.  W.  320  (dissenting  opinion),  majoritjr  holding  puUie 
parks  exempt,  under  statute  exempting  property  used  for  public  purposes;  Broad- 
way Christian  Church  v.  Com.  112  Ky.  453,  66  S.  W.  32,  holding  church  parsonage 
not  occupied  by  the  minister,  not  exempt. 

Cited  in  footnote  to  Springfield  v.  Smith,  37  L.  B.  A.  446,  which  denies  implied 
exemption  from  license  tax  by  contract  giving  street  railway  company  right  to 
operate  road  for  term  of  yean. 

9  L.  R.  A.  631,  DE  LA  CUESTA  v.  INSURANCE  CO.  OF  N.  A.  136  Pa.  62,  20 
Atl.  505. 

:t  comment,  in  Huffington  v.  Insurance  Co.  of  N.  A.  136  Pa.  84, 
Atl.  I 
Protest  ms>lB>t  par»ei>t. 

Cited  in  Hazelton  v.  McGroarty,  6  Kulp,  538,  2  Pa.  Dist.  R.  290,  holding  pro- 
test necessary  to  show  payment  not  voluntary;  Lippincott  v.  Supreme  Council 
A.  L.  H.  130  Fed.  4B4,  holding  voluntary,  payment  of  amended  rate  of  benefit 
insurance,  under  protest 

'Whnt  eoBBtltntCB  dnreu. 

Cited  in  Pace  v.  Plymouth,  7  Kulp,  241,  holding  payment  of  fine  lor  violating 
invalid  ordinance,  involuntary;  Peters  v.  Kraft,  9  Lane.  L.  Rev.  36,  holding  threat 
of  legal  proems  not  such  duress  as  to  make  payment  of  claim  involuntaty. 

Cited  ia  footnotes  to  Flack  v.  National  Bank  of  Commerce,  17  L.  R.  A.  583, 
which  holds  threat  by  bank  to  institute  proceedings  to  collect  unmaturnl  note, 
not  duress;  Galusha  t.  Sherman,  47  L.  R.  A.  117,  which  holds  threats  making 
person  incapable  of  exercising  free  will,  duress. 

Cited  in  note  (18  L.  R.  A.  370)  ou  duress  by  lien  on  real  property. 
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R««OTerr  Imek  of  wioatr  paid. 

Cited  in  Schoeofelil  v.  Bradford,  16  Pa.  Super.  Ct.  169;  bolding  mone;  paid 
iindeT  aeTeement  with  city  Boiicitor  for  buaineae  license,  not  recoverabte;  Can- 
field  Salt  t  Lumber  Co.  v.  JIanistee  Twp.  100  Mich.  470,  59  N.  W.  164,  holding  ■ 
money  paid  after  improper  «eiiure  of  property  to  wtisfy  tax  lien,  not  recoverable; 
Enston  Power  Co.  v.  Sterlingworth  B-  Supply  Co.  22  Pa.  Super.  Ct.  545,  holding 
overpayment  for  power  not  rei^overable,  where  voluntarily  mode,  after  teste; 
Lauer  Brewing  Co.  v.  Chmielewski,  28  Pa.  Co.  Ct.  632,  holding  attorney's  com- 
niisBion,  paid  to  sheriff  aa  part  of  execution  debt,  not  recoverable;  New  Orleans 
&  N.  E.  R.  Co.  V.  Louisiana  Conatr.  &  Iraprov.  Co.  108  l«.  26,  94  Am.  St,  Rep. 
393,  33  So.  51,  holding  not  recoverable,  illegal  wharfage  fees  paid  by  one  having 
opportunity  to  teat  their  legality. 

Cited  in  footnotes  to  Springfield  F.  &  M.  Ina.  Co.  v.  Hull,  26  L.  R.  A.  37,  which 
upholda  right  to  maintain  suit  for  balance  due  on  policy  without  tendering  back 
less  sum  accepted  under  threats  of  groundless  prosecution ;  First  Nat.  Bank  v. 
t^^argent,  59  L.  R.  A.  296,  which  austains  right  to  recover  back  money  paid  under 

Distinguiahed  in  Hazeltm  v.  McGroarty,  6  Kulp,  540,  2  Pa.  Dist.  B.  293,  hold- 
ing excess  of  l^^l  liquor- license  fee,  paid  under  protest,  recoverable. 

9  L.  R.  A.  637,  BITRR  v.  LAMASTER,  30  Neb.  688.  27  Am.  St.  Rep.  428,  4B- 

N.  W.  1015. 
Pnrtj-walt   mttrKtamta. 

Cited  in  Stehr  v.  Raben,  33  Neb.  440,  50  N.  W.  327,  holding  that  party-wall 
agreement  runa  with  and  is  charge  upon  land;  Garmire  v.  Willy,  36  Neb.  344,. 
54  N.  W.  662,  holding  that  party-wall  agreement  binds  subsequent  purcliaser; 
Ensign  v.  Colta,  75  Conn.  110,  52  Atl.  829,  holding  permanent  divisional  wall 
partly  on  land  conveyed,  an  encumbrance. 

9  L.  R.  A.  640,  GORDON  v.  CUMMINGS,  152  Mass.  513,  23  Am.  St.  Rep.  846, . 

25  N.  E.  078. 
I.t«bllltr  'or  tajnrr  on  daBreHXl*  l>r«inla««. 

Cited  in  Foren  v.  Rodick,  90  Me.  270,  38  Atl.  175,  holding  owner  of  office  build- 
ing liable  for  injury  to  party  entering  on  business  with  tenant,  due  to  misleading 
and  defective  cellar  entrance;  Kann  v.  Meyer,  88  Md.  550,  41  Atl.  1065,  holding 
queation  of  negligence  for  jury  where  defendant  employing  one  to  repair  elevator 
in  dark  shaft,  without  warning  him  of  danger  through  continued  operation  of  ~ 
adjoining  ejevator,  one  for  jury. 

Cited  in  footnotes  to  Redigan  v.  Boston  t  M.  R.  Co.  14  L.  R.  A.  276,  which 
denies  right  of  recovery  to  licensee  failing  through  open  trap  door  in  station  . 
platform;  Benson  v,  Baltimore  Traction  Co.  20  L.  R.  A.  714,  which  denies  right 
of  recovery  to  atudent  falling  into  uncovered  vat  while  class  ia  inspecting  power  - 
bouac  under  permiaaion;  Sterger  v.  Vbji  Siclen,  16  L.  R.  A.  640,  which  holds, 
property  owner  not  retjuired  to  have  stairways  safe  as  to  person  on  premises  in- 
aeareh  of  child;  Hart  v.  Cole,  16  L.  R.  A.  557,  which  holds  risk  of  unsafe  out- 
side steps  in  tenement  building  assumed  by  one  attending  wake;  Ryerson  v.. 
Bathgflte,  57  L.  R.  A.  308,  which  denies  liability  of  owner  for  injury  to  out  using-- 
premises  for   purpose  not  authorized  by  invitation;   Malloy  v.  New  York  Real; 
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Estate  AsBO.  41  L.  R.  A.  487,  which  denies  owner's  liabilit}'  for  injurj  to  one 
falling  into  elev&tor  tliaft,  insufficient  railing  for  which  had  been  ieft  out  of 
place  by  third  person ;  Gibson  v.  Leonard,  17  L,  R.  A.  588,  which  holds  fire 
insurance  patrolman  entering  burning  building  to  save  property,  a  mere  lieenaee, 
towards  whom  owner  owes  no  duty  as  to  condition  of  elevator;  Manning  v,  Ches- 
apeake k  O.  R.  Co.  16  L.  R.  A.  271,  which  holds  one  making  friendly  csll  on 
telegraph  operator  a  mere  voluntary  liceuBee;  Kansas  City,  Ft.  S.  i  M.  IL  Co.  r. 
Cook,  SB  L.  R.  A.  ISI,  which  holds  that  order  to  trespasser  not  to  leave  premises 
by  way  he  enUred  does  not  make  him  other  than  trespasser. 

Cited  in  notes  (23  L.  R.  A.  156)  on  landlord's  liability  aii  to  condition  of  part 
of  premises  not  controlled  by  tenant;  (46  L.  R.  A.  86,  94)  on  liability  of  owner 
of  premises  of  which  he  is  not  in  possession. 

Distinguished  in  Beehler  v.  Daniels,  19  R.  I.  62,  31  Atl.  682,  Affirming  18  IL  I. 
608.  27  L.  R.  A.  614,  49  Am.  St.  Rep.  700,  29  Atl.  6,  denying  liability  for  injuries 
received  by  fireman  through  fall  into  unguarded  elevator  well  of  hotel  on  fire; 
Plummer  v.  Dill,  156  Mass.  427,  32  Am.  St.  Rep.  463,  31  N.  E.  128,  denying 
liability  to  party  entering  building  merely  for  his  own  convenience  for  purpose 
of  inquiry;  Henson  v.  Beckwith,  20  R,  i.  167,  38  L.  H,  A.  718,  78  Am,  St.  Rep. 
847.  37  Atl.  702,  holding  landlord  not  liable  for  injury  to  party  at  nnprotected 
freight  elevator  shaft,  while  delivering  goods  to  tenant;  Campbell  v.  Abbott,  170 
Jkfsss.  246,  57  N.  E.  462,  holding  that  party  entering  strange  building  at  night 
without  making  presence  known,  cannot  recover  for  injury  on  stairs;  Pomponio 
V,  New  York,  N.  H.  &  II.  R.  Co.  66  Conn.  538,  32  L.  B.  A.  533,  50  Am.  St.  Rep. 
121,  34  Atl.  401,  holding  railway  liable  for  negligent  injury  to  party  crossing 
tracks  to  factory,  whether  by  license  or  implied  invitation. 
Contrlbatorr  neBllgcBCe. 

Cited  in  Humphreys  v.  Portsmouth  Trust  &  fiuarantee  Co.  184  Mass.  424,  68 
N.  E.  838,  holding  that  new  workman  used  due  care,  although  walking  through 
■wrong  door  into  elevator  well;  New  York  h.  Ins.  Co.  v.  Savage,  7  C.  C,  A.  264, 
19  V.  S.  App.  197,  58  Fed.  342,  holding  failure  to  see  elevator  opening  in  side- 
walk on  dark  night  while  hastening  for  car,  not  negligence  per  se,  on  part  of  one 
who  had  no  previous  knowledge  of  it. 

Cited  in  note  (11  L.  R.  A.  130)  on  recovery  for  injury  defeated  by  passenger's 
contributory  negligaice. 

fl  L.  R.  A.  645,  MOBILE  SAV.  BANK  v.  MCDONNELL,  89  Ala.  434,  18  Am.  St. 

Rep.  137,  8  So.  137. 
Con ■!  deration  for  tmnHfer  by  Innolvenl. 

Cited  in  Heard  v.  Murray,  93  Ala.  131,  9  So.  514,  holding  that  discrepancy  of 
$3,000  between  value  of  property  and  purchase  price  avoids  transfer^  Fargason  v. 
Hall,  99  Ala.  214,  13  So.  302,  sustaining  transfer  of  goods  where  purchase  prie^ 
nearly  equaled  value  of  property;  Best  v.  Fuller  &  F.  Co.  186  III.  48,  66  N.  E. 
107T,  Affirming  85  III.  App.  509,  holding  conveyance  absolute  on  face  but  intended 
as  security,  void  as  to  creditors. 
BnrdM  at  ppotIbb  eoaaldenttlon  tor  tnuufcF  hr  Inaolvcat. 

Cited  in  Caldwell  v.  Pollak,  01  Ala.  368,  8  So.  646,  holding  onus  on  grantee 
to  show  adequate  consideration,  as  against  creditor  whose  debt  is  reduced  to 
judgment  before  conveyance;  Robinson  t.  Moseley,  93  Ala.  73,  B  So.  372;  Miller 
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V.  Rowan,  lOS  Ala.  100,  19  So.  9;  Chipniaa  v.  GlenDOn,  98  Ala.  205,  13  So.  822,— 
boldiog  obligation  upon  vendee  to  show  adequate  and  valuable  consideration  for 
transfer  from  insolvent  grantor;  Ezzell  v.  Brown,  12L  Ala.  153,  25  So.  B32,  hold- 
ing burden  of  showing  consideration  not  on  vendee  until  one  assailing  deed  sbows 
debt  anUdaUs  coDvefanee;  Sides  v.  Scbarff  Bros.  93  Ala.  108,  B  So.  228,  holding 
more  satisfactory  proof  of  good  faith  demanded,  where  relations  between  parties 
intimate. 

Cited  in  note   (36  L.  B.  A.  363)   on  burden  of  proof  to  show  oonside ration. 
Bstoppel    br    rrcltalB   la    deed. 

DiBtinguished  in  Vincent  v.  Walker,  93  Ala.  168,  9  So.  3S2,  denying  that  mar- 
ried  woman   is  estopped   from   showing  want   of  consideration   for   deed  of  her 
statutory  estate. 
Preterencca  br  Inaolvent. 

Cited  in  First  Nat.  Bank  v.  Smith,  93  Ala.  99,  9  So.  54S,  upholding  right  of 
■debtor  to  pay  some  creditors  in  full,  neglecting  others,  when  transaction  bona  fide. 

Cited  in  note  (38  L.  H.  A.  346)  on  parties  preferred  by  insolvent. 
Autninptlon  of  debt  hy  vrantee. 

Cited  in  Harmon' v.  McRhc,  91  Ala.  410,  8  So.  548.  upholding  conveyance  from 
insolvent  to  surety  who  assumed  to  pay  debt  of  principal;  Loucheim  v.  First  Nat- 
Bank,  98  Ala.  525,   13  So.  374,  holding  trust  deed  of  insolvent  to  creditor,  with 
power  to  sell  and  repay  balance  to  debtor,  valid. 
ArBamentativc  ebBrK^s* 

Cited  in  Eastia  v.  Montgomery,  93  Ala.  300,  9  So.  311,  holdinp:  that  charge 
unduly  emphasizing  particular  facta,  should  not  be  given;  Rice  v.  Schloas,  90  Ala. 
420,  7  So.  802,  condemning  argumentative  charges  to  jurj'. 
Parol  evidence  •■to  eonal  deration. 

Cited  in  Buford  v.  Shannon.  95  Ala.  211,  10  So.  263,  upholding  admiasion  o{ 
parol  evidence  to  show  actual  consideration  for  conveyance. 

9  L.  R.  A.  650,  MACK  v.  DE  BARDELEBEN   COAL  &.  T.  CO.  flO  Ala.  396,  8 

So.  150. 
BIcktB  ol  mlBOritr  Btockboldera. 

Cited  in  Roman  v.  Woolfolk,  93  Ala.  238,  13  So.  212,  denying  minority  stock- 
holder's right  to  receivership  without  previous  application  to  board  of  directon 
for  redress;  Decatur  Mineral  Land  Co.  v.  Palm,  113  Ala.  539,  59  Am.  St.  Rep. 
140,  21  So.  316,  denying  right  to  Judicial  interference  with  management  of  cor- 
poration before  relief  sought  within  body  itself;  George  v.  Central  R.  &,  Bkg.  Co. 
101  Ala.  624,  U  So.  752,  and  Steiner  v.  Parsons,  103  Ala.  221,  13  So.  771,  holding 
that  stockholder  must  exhaust  remedies  within  corporation  before  a  p  pi  i  cut  ion  to 

Cited  in  footnotes  to  Shaw  v.  Davis,  23  L.  R.  A.  264,  which  denies  minority 
stockholder's  right  to  enjoin  legal  contract;  Grant  v.  Lookout  Mountain  Co.  27 
L.  R.  A.  98,  which  sustains  right  of  successful  minority  stockholders  to  expenses 
including  attorneys'  fees  from  corporation. 

Cited  in  note   (IS  L.  R.  A.  684)   on  voting  trusts  of  corporate  stock. 

«  L.  R.  A.  057,  JACKSON  v.  CITY  NAT.  BANK,  125  Ind.  347,  25  N.  E.  430. 
Knowlcdse,  br  lender,  of  pnriiiue  for  vrhlph   nioner  borrowed. 

Cited  in  Firet  Nat.  Bank  v.  Dovetail  Body  i  Gear  Co.  143  Ind.  557,  52  Am.  St 
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Rep.  439,  40  N.  E.  810,  holding  murtgage  by  insolvent  corporation  to  discha^ 
indebt«dne8S  valid,  although  president  personalty  liable  and  mortgagee  knew  poi- 
poM  for  which  money  borrowed. 

Ci«Btrmcti  eOBBected  with  lllcsal  tmBMtctlana. 

Cited  in  footnotes  to  Gray  v.  Wegtem  U.  Teleg,  Co.  14  L.  R.  A.  95,  which  holds 
company  liable  for  delay  in  delivering  telegram  relating  to  illegal  tr>;.Baetion ; 
T\'at«r9  V.  Richmond  &  D.  R.  Co.  16  L.  R.  A.  834,  which  holds  breach  of  contract 
to  transport  cattle  not  excused  because  shipper  intended  to  offer  for  sale  on  Sun- 
day; Martin  v.  Richardson,  19  L.  R.  A.  092,  which  holds  unlawful  purchaaer  of 
lottery  ticket  entitled  to  proceeds  from  one  fraudulently  obtaining  it  after  priir 
dran-n;  Irvin  v.  Irvin,  29  L.  R.  A.  292,  which  holds  wife's  recovery  of  considera- 
tion of. contract  to  release  dower  rights  not  lost  by  invalidity  of  contemporaneous 
agreement  for  divorce. 

—  OODibllBK    trBBBBCttOIlB. 

Approved  in  Singleton  v.  Bank  of  ^tlonticello,  113  Gs.  530,  38  S.  E.  947,  denying 
right  to  recover  money  loaned  when  lender  parttcipatpd  in  purchase  of  "mai^ns." 

Cited  in  Plank  v.  Jackson,  128  Ind.  425,  20  X.  E.  568,  denying  right  of  lender 
to  recover  money  loaned  to  deal  in  futures  when  he  becomes  pariieepa  criminu. 

Cited  in  footnotes  to  Appleton  v.  Maxwell,  66  L.  R.  A.  93,  which  denies  right  of 
action  for  money  loaned  to  be  used  in  gambling;  Olson  v.  Sawyer  Goodman  Co. 
.i3  L.  R.  A.  048,  which  holds  void,  agreement  to  debit  and  credit  on  accounts  due 
employees,  their  winnings  at  card  games  with  each  other;  Drinkall  v.  Moviu^ 
State  Bank,  67  L.  R.  A.  341,  which  holds  title  to  cashier's  check  acquired  by 
])ayee's  indorsement  to  gambler  in  payment  for  chips  to  be  used  in  gamblin<;. 
defective;  Ullman  v.  St.  Louis  Fair  Asso.  60  L.  R.  A.  006,  which  denies  right  to 
iibandoD  partly  executed  illegal  bookmaking  contract  for  specified  period,  and 
lecover  back  pro  rata  amount  of  money  paid;  Central  Stock  &  Grain  Exchange  t. 
tlendinger,  56  L.  R.  A.  ST5,  which  holds  broker  liable  to  refund  to  principal  money 
illegally  taken  from  agent  as  margins  on  gambling  transaction ;  Booth  v.  People. 
50  L.  R.  A.  702,  which  sustains  statute  making  unlawful  options  for  sale  of 
commodities  which  have  been  suhject  of  gambling  operations;  Baxter  v.  Denem.  64 
L.  R.  A.  940.  which  refuses  to  enjoin  broker  from  withdrawing  money  deposited 
in  bank  on  stock  gambling  transaction. 

II  L.  R.  A.  000,  JOHSSOX  v.  ALEXANDER,  125  Ind.  .575,  25  N.  E.  700. 
AulffBiBent  of  life  iBanrBnise* 

Cited  in  State  ex  rel.  Wright  v.  Tomlinson,  16  Ind.  App.  677.  59  An>.  St.  Rep. 
336,  46  N.  E.  1110,  holding  assignment  of  insurance  to  wife  by  insolvent  husband, 
valid  as  against  creditors;  Barbour  v.  Larue,  100  Ky.  558.  51  S.  W.  5,  holding 
policies  without  pecuniary  value  at  time  of  general  assignment,  not  transferred 
to  nosignee  under  provision  for  "property"  not  specifically  mentioned. 

Cited  in  footnotes  to  Spencer  v.  Myers,  34  L.  R.  A.  175.  which  sustains  right 
to  assign  policy  on  husband's  life  issued  for  wife's  benefit;  Steinback  v.  Diepen- 
brock,  44  L.  R.  A.  417,  which  authorizes  assignment  of  policy  to  one  having  no 
insurable  interest;  Chamberlain  v.  Butler,  64  L.  R.  A.  338,  which  sustains  right 
to  assign  policy  on  own  life  to  one  without  innurahle  interest;  Mutual  Reserve 
Fund  Life  Asso.  v.  Hurst.  20  L.  R.  A.  701,  which  authorises  assignment  of  policy 
payable  to  "legal  representHtivea"  of  insured;   Hewlett  v.  Home  for  Incurables, 
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IT  L.  R.  A.  447,  nhicli  holds  asflignce  of  intereat  in  policy  on  third  person's  life 
-ontitled  to  recover  though  ftssignor  died  before  insured ;  Steele  v.  Gatlin.  59 
L.  R.  A.  129,  which  holds  complete  gift  not  made  bj  verbal  assignment  of  life 
policy  accompanied  with  words  indicating  intent  to  give,  and  delivery  of  policy; 
McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  6Q  L.  R.  A.  233,  which  austnina 
right  to  provide  that  assigned  policy  shall  be  void  as  to  all  above  debt  due 
assignee;  American  Mut.  L.  Ins.  Co.  v.  Bertrmm,  fl-1  L.  R.  A.  935,  which  holda 
recoverable,  premiums  paid  by  assignee  on  invalid  policy,  on  assurance  by  office 
of  company  that  it  wsa  valid  i  Opitz  v.  Knrel,  62  L.  R.  A.  982,  which  holds  that 
valid  gift  of  proceeds  of  policj-  payable  to  personal  representative  of  insured,  may 
he  made  by  delivery  of  policy. 

9  L.  R.  A.  664,  WELSH  v.  STATE,  126  Ind.  Tl,  25  N.  E.  883. 
"Wka-t  llQHOPfl   d««Bied   In  toxica.!  I  nor. 

Cited  in  Douglas  v.  State,  21  Ind.  App.  304,  52  N.  E.  238,  holding  verdict  that 
liquor  stdd  wag  beer,  sufficient  to  support  conviction  under  indictment  for  aale  of 
"intoxicating  liquors,  to  wit,  beer." 
9tB.te  jBrindlcllOB  ovrr  boniidM.pr  irsten. 

Cited  in  Memphis  &  C.  Packet  Co.  v.  Pikey,  142  Ind.  310,  40  S.  E.  527,  holdinc 
that  state  haa  jurisdiction  for  enforcement  of  its  civil  and  criminal  laws  on  navi- 
gable river  forming  part  of  boundary;  Meyler  v.  Wedding,  107  Ky.  70O,  60  S.  W. 
20  (dissenting  opinion),  majority  holding  judgment  rendered  in  Indiana  upon 
service  of  process  on  Ohio  river  beyond  low-water  mark,  void;  Roberts  v.  Fuller- 
ton,  117  Wis.  239,  ee  L.  R.  A.  971,  93  N'.  W.  1111  (dissenting  opinion),  -najority 
holding  out  of  state  oflicer  not  authorized  to  destroy  nets  found  in  border  lake 
tvithin  boundaries  of  state;  State  v.  Faudre  (W.  Va.)  83' L.  R.  A.  881,  46 
S.  E.  269,  upholding  right  of  Ohio  to  fix  Ohio  ferry  rates  from  Ohio  to  West  Vir- 
ginia. 
Eserelse  of  police  power. 

Cited  in  Haggart  v.  Stehtin,  137  Ind.  50,  22  L.  R.  A.  581,  .15  N.  E.  997,  holding 
statutes  regulating  sale  of  intoxicating  liquors  by  licensing  of  saloons,  not  un- 
wnstitutional ;  State  v.  Gerhardt,  146  Ind.  409,  33  L.  R.  A.  324,  44  N.  E.  469, 
liotding  statute  making  it  unlawful  to  issue  license  to  sell  intoxicating  liquors,  if 
remonstrance  be  signed  by  majority  of  voters  in  township  or  ward,  valid;  Jamie- 
Hon  v.  Indiana  Natural  Gas  £  Oil  Co.  128  Ind.  506,  12  L.  R.  A.  656,  3  Inters. 
Com.  Bep.  617,  2S  N.  E.  76,  holding  statute  regulating  mode  of  procuring,  trans- 
porting, and  using  natural  gas,  valid  exercise  of  police  power. 
Eqaalltr  of  prlvlleven. 

Cited  in  Woodford  v.  Hamilton,  139  Ind.  485,  39  Atl.  47,  upholding  statute 
limiting  issue  of  licenses  to  sell  intoxicating  liquors  to  "male  inhabitants;" 
Adams  V.  Cronin,  29  Colo,  498,  69  Fac.  590,  holding  ordinance  prohibiting  salom 
keepers  from  maintaining  wine  room  for  use  of  women,  not  unconstitutional; 
Adams  V.  Cronin,  29  Colo.  498,  63  L.  R.  A.  06,  69  Pac.  590,  upholding  constitu- 
tionality of  act  forbidding  keepers  from  allowing  women  to  enter  saloons; 
Boomcr»hine  v.  Uline,  159  Ind.  504,  63  N.  E.  513,  holding  constitutional,  law 
permitting  majority  of  voters  of  township  or  ward,  to  prevent,  by  remonstrance, 
granting  of  liquor  license. 

Cited  in  notes  (49  L.  R.  A.  HI)   cm  constitutionality  of  discrimination  against 


D,gH,zedr,yGOOgIe 


238         L.  R  A.  CASES  AS  AUTHORITIES.  [9  L.  R.  A. 

nromen   in  police  regulations;    (14  L.  R.  A.  582)   on  const Jtutional  equalit;  ol 
privil^fes,  inununitieB,  and  protection. 
ReqaCDtB  for  InntmcflOBa. 

Cited  in  Leeper  v.  State,  12  Ind.  App.-639,  40  N.  E.  1113,  holding  that  defend- 
ant in  criminal  case,  desiring  further  instructions,  must  prepare  same,  and  re- 
quest their  submission. 

Preaamyttona  ftrlalns   fr«m  rreord  on  apprBl. 

Cited  in  Lofland  t.  Ooben,  16  Jnd.  App.  99,  44  N.  E.  563,  holding  instnietions 
refused,  presumed  not  tendered  in  time,  unless  record  shows  contrary;  Campbell 
T.  State,  US  Ind.  529,  47  N.  E.  221,  holding  continuance  presumed  to  have  been 
properly  granted,  in  absence  of  record  showing  error;  Burrell  v.  State,  129  Ind. 
294,  28  N.  E.  Q99,  holding  record  showing  continuance  in  criminal  case  by  "con- 
sent of  parties,"  raises  presumption  that  defendant  was  in  court  at  time;  State  y. 
Daugherty,  63  Kan.  479,  65  Pac.  095,  holding  record  showing  presence  of  defend- 
ant upon  arraignment  and  at  sentence,  raises  presumption  that  he  was  present 
during  entire  trial;  Bond  v.  State,  63  Ark.  609,  5%  Am.  St.  Kep.  129,  3Q  S.  W.  554, 
holding  defendant  chargeable  with  bailable  offense,  absent  when  verdict  rendered, 
presumed  voluntarily  absent  on  bail,  or  present  in  fact,  when  record  silenL 


9  L.  R.  A.  OeS,  YOUNG  v.  WE.STERS  U.  TELEG.  CO.  107  N.  C.  370,  22  Am.  St 

Rep.  883,  11  S.  E.  1044. 
Actlan  tor  brracli  of  vnbllc  dntr- 

Cited  in  Guardian  Trust  t  D.  Co.  v.  Greensboro  Water  Supply  Co.  IIB  Fed. 
190,  upholding  right  of  one  injured  by  fire  because  of  failure  of  water  supply  to 
sue  water  company  in  tort,  or  for  breach  of  contract. 

Cited  in  note  (10  L.  H.  A.  518)  on  liability  for  neglect  to  deliver  telegram. 
IVba  mar  nulntaln  action. 

Cited  in  Hood  v.  Sudderth,  111  N.  C.  221,  16  S.  E.  397,  holding  action  lor 
seduction  maintainable  by  woman  seduced;  Snider  v.  Newell,  132  N.  C.  019,  44 
S.  E.  354,  holding  action  tnaintainable  by  parent  for  Beducti<ni  of  daughter,  with- 
out sboiving  actual  logs  of  services. 
Damavea  tor  nondellTorr  ot  telejtFam. 

Cited  in  Hansley  v.  Jamesville  &  W.  R.  Co.  117  N.  C.  573,  32  L.  R.  A.  563,  53 
Am.  St.  Rep.  600,  23  S.  E.  443,  upholding  sendee's  right  to  exemplary  damages  for 
nondelivery  of  telegram  announcing  severe  illness  of  near  relative;  Rosser  t. 
Western  U.  Teleg.  Co.  130  N.  C.  2H,  41  S.  E.  378,  holding  it  not  error  to  omit 
word  "great"  in  connection  with  word  "care"  in  charging  jury  to  distinguish  be- 
tween suffering  from  nondelivery  of  message  and  inability  to  attend  funeral; 
MePepk  V.  Western  U.  Teleg.  Co.  107  Iowa,  362,  43  L.  R.  A.  218,  70  Am.  St.  Rep. 
205,  78  N.  W.  63,  holding  damages  for  nondelivery  of  message  may  include  loss 
of  reward  for  inability  to  arrest  fugitive;  Fererro  v.  Weatem  U.  Tel^.  Co.  9 
App.  D.  C.  467,  35  L.  R.  A.  550,  holding  receiver  may  sue  on  ease  as  for  tort  for 
actual  damages  resulting  from  negligent  alteration  of  message;  Wnlser  v.  Wesi- 
em  U.  Teleg.  Co.  114  N.  C.  446,  19  S.  E.  366,  upholding  right  to  nominal  dam- 
ages for  nondelivery  of  message. 
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Menlsl  nCerliiK,  aa  element  of  dauBKe*- 

Followed  in  Thompson  t.  Weatem  U.  Teleg.  Co.  107  N.  C.  455,  12  S.  E,  427, 
upholding  right  to  damages  for  mental  suffering  for  nondelivery  of  telegram, 
though  no  physical  pain  result;  Havener  v,  Weatem  U.  Teleg.  Co.  117  N.  C.  543, 
23  S.  E.  457,  upholding  right  to  recover  for  mental  suffering  where  importance  of 
immediate  delivery  appears  on  face. 

Cited  in  Sherill  v.  Weatem  U.  Teieg,  Co.  117  N.  C.  358,  23  S.  E.  277,  sustain- 
ing decisions  on  former  appeals  in  lOB  N.  C.  533,  14  S.  E.  B4,  116  N.  C.  658,  21 
S.  E.  420,  upholding  right  to  damBgea  for  mental  pnin  caused  by  nondelivery  of 
telegram;  Cashion  v.  Western  U.  Teleg.  Co.  123  K.  C.  270;  Lyne  v.  Western  U. 
Teleg.  Co.  123  N.  C.  133,  31  S.  E.  350;  Meadows  v.  Western  U.  Teleg.  Co.  132 
N.  C.  43,  43  S.  E.  512;  Graham  v.  Western  U,  Teleg.  Co.  100  Ia.  1075,  34  So. 
01,  —  sustaining  right  to  damages  awarded  for  mental  pain  caused  by  nondelivery 
of  message  announcing  illness  of  near  relative;  Mentzer  v.  Western  U.  Teleg.  Co. 
93  lowB,  766,  28  L.  R.  A.  73,  57  Am.  St.  Rep.  294,  62  N.  W.  1,  upholding  recov- 
ery by  addressee  for  mental  anguish,  sender  failing  to  deliver  message  announc- 
ing death  of  mother;  Kcnnon  v.  Western  U.  Teleg.  Co.  126  N.  C.  234,  35  S.  E.  468, 
denying  damages  for  mental  suffering  for  nondelivery  of  telegram:  "&Ieet  me  to- 
n'orrow,  12  o'clock;"  Morton  v.  Western  U.  Teleg.  Co.  130  N.  C.  302,  41  S.  E.  484, 
holding  injury  to  person  includes  acts  causing  mental  suffering;  Young  v.  Gorm- 
ley,  120  Iowa,  380,  04  N.  W.  B22,  holding  darnHges  for  mental  suffering  and 
humiliation  recoverable  in  action  for  illegal  arrest. 

Cited  in  footnote  to  Getty  v.  Peters,  10  L.  R,  A.  484,  which  holds  damages  for 
mental  anguish  alone  from  delay  in  delivering  telegram  not  recoverable. 

Cited  in  note  ( 13  L.  R.  A.  800)  on  recovery  (or  mental  anguish  alone. 

Distinguished  in  Chappell  v.  Ellis,  123  N.  C.  262,  68  Am.  St  Rep.  822,  31 
S.  E.  709,  denying  that  right  to  damages  for  mental  suffering  is  applicable  to 
action  for  wrongful  seizure;  Sparkman  v.  Weatem  U.  Teleg.  Co.  130  N.  C.  449, 
41  S.  E.  881,  denying  right  ot  recovery  for  nondelivery  of  message  intended  to 
relieve  sender  of  mental  anxiety;  Hunter  v.  Western  U.  Teleg.  Co.  135  N.  C.  472, 
47  8.  E.  745  (dissenting  opinion),  majority  holding  damages  for  mental  suffering 
recoverable  for  failure  to  deliver  message  announcing  death  of  second  cousin. 

Disapproved  in  effect  in  Connell  v.  Western  U.  Teleg.  Co.  116  Mo.  50,  20  L.  E- 
A.  178,  footnote,  p.  172,  38  Am.  St.  Rep.  575,  22  S.  W.  345,  denying  liability  to 
damages  for  nondelivery  of  message  although  company  knew  mental  pain  would 
result;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  79,  54  L.  R.  A.  851,  60  X.  E. 
1080,  and  Newman  v.  Western  U.  Teleg.  Co.  54  Mo.  App.  440,  denying  sender's 
right  to  damages  for  mental  suffering  alone  resulting  from  nondelivery  of  tele- 
gram; Butner  v.  Western  U.  Teleg.  Co.  2  Okla,  238,  4  Inters.  Cora.  Rep.  771,  37 
Fac.  1087,  denying  right  to  damoges  for  mental  pain  alone  for  negligence  in  de- 
livery of  message  announcing  death  of  relative;  International  Ocean  Teleg,  Co,  v. 
Saunders,  32  Fla.  442,  21  L,  R.  A.  814,  footnote,  p.  810,  14  So.  148;  Chapman  v. 
Western  U.  Teleg,  Co.  88  Ga.  765,  17  L.  R.  A.  431,  footnote,  p.  430,  30  Am.  St. 
Rpp.  183,  15  S.  E.  001;  Kester  v.  Western  U.  Teleg.  Co.  55  Fed.  ^04;  Western  U. 
Teleg,  Co.  V.  Wood,  21  L.  R,  A.  712,  footnote,  p.  706,  6  C.  C.  A,  450,  13  U.  S.  App. 
317,  57  Fed.  477;  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  39  L.  R.  A.  460, 
43  S.  W.  965,  denying  right  to  damages  for  mental  suffering  for  failure  to  deliver 
telegram  announcing  illness  or  death;  Gahan  v.  Western  U.  Teleg.  Co.  5!)  Fed, 
4.13,  and  Connelly  v.  Western  U.  Teleg.  Co.  100  Va.  57,  66  L.  R.  A.  607,  03  .\m. 


D,gH,zedr,yGOOgIe 


:2-i0         L.  R.  A.  CASES  AS  AL'THORITIES.  [9  L.  R.  A 

St.  Hep.  919,  40  S.  E,  618,  denying  right  to  damages  tor  mpntol  pain  for  non 
-delivery  of  mesattge,  either  at  common  law  or  under  statute  imposing  penaitin 


■9  L.  R.  A.  674,  HUNT  v.  RUMSEV,  83  Mich.  136,  47  S.  W.  103. 
'Defenseii  asalBut  Imdoraee  wllb   notice- 
Cited  in  Conrad  v.  Manning.  12.>  Mich.  79,  83  S.  W.  1038,  holding  want  of  eon- 
eider&cion  of  note  defense  against  indorsee  ^Tith  notice. 

'  OptlOB  tWBtrttctii- 

Citcd  in  foatnot<>  to  Ilcjotii  v.  People,  50  L.  R.  A.  762,  which  sustains  stati-te 
mailing  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
.gambling  operations. 

•U  L.  R.  A.  676,  HORN  v.  IXDIAXAPOJ.IS  NAT.  BANK,  12S  Ind.  381,  21  Am.  SL 

Rep.  231,  2S  N.  E.  558. 
Proat  o(  pabllcatlon  ot  Bailee  of  ule. 

Cited  in  Curij  v.  State,  131  Ind.  440,  31  N.  E.  S6,  holding  proof  of  publicr^inn 

BUflHcient,  affidavit  of  printer  showing  first  publication  on  11th  and  tliird  on  2illi 
-of  month. 

Cited  in  McFarlane  v.  Foley,  27  Ind.  App.  487,  87  Am.  St.  Rep.  264,  60  N.  E. 
■  367,  upholding  meclianic's  lien  on  chandeliers,  attached  to  ceilings  with  intention 
-of  annexing  same  to  realty. 

Cited  in  note  ( 10  L.  R.  A.  445)  on  effect  of  agreement  to  prevent  fi:iture3  from 
becoming  part  of  realty. 

R«<leBiptlOB  br  eneambrBBcer. 

Cited  in  Robertson  v.  Van  Cleave,  129  Ind.  224,  15  L.  R.  A.  71,  26  N.  E.  809. 
Iiolding  that  owner  of  sherifTs  certillcate  on  execution  sale  has  right  to  redeem, 
as  lienor,  from  subsequent.  forec!o9ure;  Scobey  v.  Kinningham,  131  Ind.  554.  31 
N.  E.  355,  holding  that  mortgagee,  redeeming  land  from  foreclosure  of  prior  mort- 
gage, may  enforce  lien;  Anderson  v.  Anderson,  120  Ind.  574,  28  Am.  St.  Rep.  211. 
29  N.  E.  35,  denying  riglit  of  mortgagee  buying  land  at  foreclosure  sale  to  enforre 
payment  of  balance  o(  debt,  after  redemption  by  junior  encumbrancer;  !)Ierritt  v. 
Gibson.  129  Ind.  179,  15  L.  R.  A.  285,  27  N.  E.  136  (dissenting  opinion),  majority 
holding  that  receiver  may  be  appointed  after  foreclosure  to  act  till  right  to  redeem 

■CKpires,  land  being  inadequate  to  pay  debt. 

Cited  in  footnote  to  Fields  v.  Danehower,  43  L.  R.  A.  519,  which  holds  lien  of 
mortgage  not  restored  on  redemption  from  foreclosure,  though  part  of  mortga^ 

'debt  unpaid. 

Cited  in  Houston  v.  National  Mut.  Bldg.  £  L.  Asso.  80  Miss.  45,  92  Am.  St.  Rep. 
565,  31  So.  540,  upholding  right  of  quitclaim  grantee  of  mortgagor,  after  voidable 
foreclosure  sale,  to  avoid  conveyance  of  property  to  mortgagee. 

«  L.  R.  A.  683,  ULLMAN  v.  DUNCAN,  78  Wis.  213,  47  N.  W.  266. 
RlVbta  of  credlton  at  iBrKC  ■■  to  CBcnmbCPed  propertr- 

Cited  in  Union  Nat.  Bank  v.  Oium,  3  N.  D.  208,  44  Am.  St.  Rep.  333,  54  N.  W. 
1034,  denying  that  one  holding  pre-existing  debt  and  attaching  mortgaged  chat- 
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tais,  has  lien  superior  to  mortgagee  j  Nis  v.  Wiiwell,  84  Wis.  340,  M  N.  W.  620, 
denying  that  statute  requires  reflling  of  chattel  mortgage  to  preserfe  force  as 
against  one  purchasing  witbia  two  years;  Weber  t.  Weber,  90  Wis.  476,  S3  N. 
W.  757,  denying  right  ot  creditor  at  large  to  attack  validity  of  judgments,  foe 
traud;  Grfgory  v.  Rosenkrans,  78  Wis.  465,  47  N.  W.  832,  denying  right  of  mort- 
gagee and  purchaser  on  forecloiiure  to  assail  lessee's  interest  for  fraud;  Re  An- 
Ugo  Screen  Door  Cto.  59  C.  C.  A.  254,  123  Fed.  255,  holding  unBled  chattel  mort- 
gage validated  as  to  general  creditors  by  mortgage  taking  poeseBsion  before  filing 
of  bankrupt^  petition. 

9  L.  R.  A.  686,  SHEANON  v,  PACIFIC  MUT.  L.  INS.  CO.  77  Wis.  618,  20  Am. 
St.  Rep.  151,  46  N.  W.  799. 

Report  of  second  appeal  in  83  Wis.  Sll,  63  N.  W.  87B. 
Accident  >nd  life  iBnnrmBoe. 

Cited  in  footnote  to  Eury  v.  Standard  Life  k  Acci.  Ins.  Co.  10  L.  R.  A.  634, 
which  holds  notice  necessary  before  forfeiting  policy  for  nonpayinent  of  order 
given  for  premium. 

Cited  in  note  (13  L.  R.  A.  264)  on  accident  insurance. 

—  Bxtent  ot  Injarr- 

Cited  in  Lord  v.  American  Mut.  Acd.  Aaso.  89  Wis.  23,  26  L.  R.  A.  743,  foot- 
note, p.  742,  46  Am.  St.  Rep.  816,  01  N.  W.  293,  which  holds  it  question  for  jury 
whether  without  amputation  above  wrist,  entire  loss  of  hand  caused  by  injury; 
Sneck  v.  Travellers'  Ins.  Co.  81  Hun,  334,  30  N.  Y.  Supp.  8S1  (dissenting  opinion), 
inajori^  holding  loss  of  fingers  and  portion  of  thumb  and  palm  not  "severance  ot 
Hitire  hand,"  within  policy. 

Distinguished  in  Fuller  v.  Locomotive  Engineers'  Mut.  Life  &  Acci.  Ins.  Aiso. 
122  Mich.  550,  48  L.  R-  A.  87,  footnote  p.  86,  80  Am.  St.  Rep.  688,  81  N.  W.  326, 
denying  right  to  whole  amount  of  insurance  for  amputation  of  "limb  (whole  hand 
or  foot) ,"  on  amputation  of  part  of  foot. 
Wlist  covered  by  pollCT- 

Cited  in  Freeman  v.  Mercantile  Mut.  Acci.  Aaso.  156  Mass.  354,  17  L.  E.  A.  765, 
30  N.  E.  1013,  holding  insurer  liable  under  accident  policy  for  fall  causing  fatal 
attack  of  peritonitis  to  which  insured  was  predisposed. 

Cited  in  footnotes  to  Stedman  v.  United  States  Mut.  Acci.  Asso.  0  L.  R.  A.  flI7, 
which  holds  death  from  malignant  pustule  caused  by  contact  with  putrid  animal 
matter,  not  accidental;  Humphreys  v.  National  Ben.  Asso.  II  L.  R.  A.  564,  which 
holds  loss  of  eight  of  only  eye  covered  by  provision  for  k>sa  of  sight  of  both  eyes; 
Moge  V.  Society  De  Bienfaisance  St.  Jean  Baptiste,  35  L.  R.  A.  736,  which  holds 
total  blindness  resulting  from  accident,  covered  by  policy;  Dailcy  v.  Preferred 
Masonic  Mut.  Acci.  Asso.  26  L.  R.  A.  171,  which  holds  risk  of  getting  on  and  off 
moving  train  by  pasaetiger  conductor  covered  by  accident  policy;  Duran  v.  Stand- 
ard Life  &,  Acci.  Ins.  Co.  13  L.  R.  A.  837,  which  holds  injury  by  slipping,  while 
bunting  on  Sunday,  not  covered  by  insurance  policy;  Dozier  v.  Fidelity  ft  C.  Co. 
13  L.  R.  A.  114,  which  holds  sun  stroke  not  bodily  injury  sustained  through  ex- 
ternal, violent  and  accidental  means;  Travelers  Ins,  Co.  v.  McCarthy,  11  L.  R.  A. 
SOT,  which  holds  accident  insurance  company  not  liable  for  intentional  injuiy  by 
third  person. 
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Cited  in  note*  [13  L.  R.  A.  285)  on  intentional  injuilei  within  meaning  of 
policy;  (IT  li.  R.  A.  7fi4)  on  proxinute  cause  ot  death  within  meaning  of  life 
inau  ranee  poUc7. 


Cited  in  footnotea  to  Follis  v.  Uait«d  States  Mut.  Aeei.  Aa*o.  28  L.  B-  A.  TB, 
which  holds  attempt  to  crosa  bridge  on  ties  Toluntary  exposure  to  danger;  Shevlin 
V.  American  Mut.  Acci.  Auo.  36  L.  R.  A.  62,  which  holds  Joinping  in  dark  from 
moving  freight  train  unneMuary  exposure  to  danger;  Wells  v.  New  E^land  MuL 
L.  Ini.  Co.  63  L.  R.  A.  327,  which  denies  right  to  reeorer  on  poliqr  for  death  of 
one  voluntarily  lubmitting  to  abortion  to  get  rid  of  ill^timate  oliild. 

Cited  in  note  1 13  L.  R.  A.  296)  en  voluntary  exposure  to  unneoeuary  risks. 

—  More   kamardoaB  oooopatlaa* 

Cited  in  footnote  to  Wildey  Caiualty  Co.  v.  Sheppaid,  47  L.  R.  A.  050,  which 
holds  barber  not  engaged  in  more  bacardooi  ooonpation  while  bunting  rabbits  aa 
incident  to  daily  life. 

C!t«d  in  note  (10  L.  R  A.  383)  on  conditions  in  polity  bb  to  increase  of  rist 
by  cnange  of  occupation. 

9  L.  R  A.  688,  CARSTEN  t.  NORTHERN  P.  R  CO.  **  Minn.  «4,  20  Am.  SL 

Rep.  680,  47  N.  W.  49. 
WntuK'vl  trentiaeat  or  vjcfltlon  of  paBaenKCr. 

Cited  in  Sloane  v.  Southern  California  R  Co.  Ill  Cal.  677,  32  L.  R.  A.  193,  44 
Pac.  320,  holding  action  in  tort  for  wrongful  ejectmait  from  car  maintainable, 
although  no  personal  violence  was  used  or  displayed;  Pittsburgh,  C.  C.  A  St.  U 
R.  Co.  v.  Berryman,  11  Ind.  App.  653,  36  N.  E.  728,  holding  carrier  bound  to 
accept  ticket  issued  by  agent  where  authority  has  been  revoked  without  notice  to 
passengei;  Walker  v.  Price,  9  Kan.  App.  729,  6S  Pac.  1102,  liolding  carijer  liable 
far  expulsion  of  passenger  having  unlimited  ticket;  Gleasou  v.  Willamette  Valley, 
71  Fed.  713,  holding  owner  of  vessel  liable  for  refusal  to  furnish  passenger  first- 
class  accommodations  on  return  excursion  ticket  entitling  him  thereto. 

Cited  in  footnotes  to  Wardwell  v.  Chicago,  M.  &  St.  P.  R.  Co.  13  L.  R  A.  596. 
which  authoriies  ejection  for  refusal  to  make  up  deflcienoy  of  one  from  whom  leas 
than  full  fare  was  mistakenly  received;  Gulf,  C.  ft  S.  F.  R  Co.  v.  Henry,  16  I. 
II.  A.  SIS,  which  holds  that  ticket,  good  for  continuous  pasaage,  does  not  entitle 
holder  to  stop  at  intermediate  points. 

Distinguished  in  Mahoney  v.  Detroit  Street  R.  Ca  93  Mioh.  614,  IS  Ii  R  A. 
336,  32  Am.  St.  Rep.  628,  S3  N.  W.  793,  holding  tiiat  passenger  on  street  car 
cannot  recover  for  ejecti<pi,  not  having  furnished  oxiduator  with  evidence  of  pay- 
ment of  tare. 
AaaluamlfUItT  at  tlekets. 

Cited  in  Nichols  v.  Southern  P.  Co.  23  Or.  130,  18  L.  R.  A.  69,  37  Am.  St.  Rep. 
664,  31  Pac.  296,  holding  reduced  rate  partly  used  coupon  ticket  transfarable, 
unless  prohibited  on  face  thereof;  Hoffman  v.  Northern  P.  R.  Co.  46  l£inn.  S3,  47 
N.  W.  312,  holding  return  part  of  round-trip  ticket  transferable,  in  abtenee  ot  con- 
trary conditions. 

Cited  in  note  ( 18  L.  R.  A.  65)  on  assignability  of  railroad  ticket 

Cited  in  O'Neill  v.  Johnson,  63  Minn.  442,  30  Am.  St.  Rep.  616,  66  N.  W.  HI, 
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holding  JDJuiy  to  businesB  not  proximate  result  of  ganustmieiit  in  action  mali- 
ciously prosecuted. 

—  For  mroBstnl  ezpalsloa. 

Cited  in  Lucas  v.  Michigan  C.  R.  Co.  08  Mich.  4,  39  Am.  St.  Rep.  SIT,  66  N.  W. 
1039,  holding  injury  to  feelings  proper  element  of  damages  recoverable  for  wrong- 
ful ejectment;  Serwe  v.  Northern  P.  E.  Co.  48  Minn.  81,  JO  N.  W.  lOSl.lLolding 
indignity  and  injury  to  health  by  exposure,  proximately  resulting  from  wrongful 
expulsion  from  railroad  train  proper  elements  of  compensatory  damages;  Willson 
T.  Northern  P.  R.  Co.  5  Wash.  025,  32  Pac.  483,  holding  feeling  of  humiliation 
and  disgrace  suffered  from  wrongful  expulsion  from  ear,  proper  element  of  dam- 
nges;  Hoffman  v.  Northern  P.  R.  Co.  46  Minn.  63,  47  N.  W.  312,  holding  exemplary 
ilnmages  not  recoverable  for  wrongful  expulsion  of  passenger  in  absenix  of  malice; 
Zion  V.  Southern  P.  Co.  67  Fed.  503,  holding  verdict  of  $1,700  for  wrongful  ex- 
pulsion, without  violence,  excessive. 

9  L.  R.  A.  689,  MANCHESTER  &  L.  K.  CO.  v.  CONCORD  R.  CO.  66  N.  H.  100, 

3  Inters.  Com.  Rep.  319,  49  Am,  St.  Rep.  582,  20  Atl.  383. 
Estoppel    tv    plead    Inviiltdltr   of    B^'eeiaeiii    under    *>]ile]i    praperty   He- 

Cited  in  AbboU  v.  Wolfeborough  Sav.  Bank,  68  N.  B.  292,  38  Atl.  1060,  holding 
bank  receiving  deposit,  ultra  vires,  liable  therefor;  Bine  Mountain  Forest  Asso, 
V.  Borrowe,  71  N.  H.  77,  61  Atl.  870,  holding  that  in  action  for  assessment,  that 
delinquent  stockholder  cannot  allege  invalidity  of  agreement  under  which  stock 
was  acquired;  Lyon,  P.  Co.  v.  First  Nat.  Bank,  2B  C.  C.  A.  48,  55  U.  S.  App.  747, 
85  Fed.  122,  holding  corporation  receiving  payment  of  debt  out  of  note,  cannot 
deny  validity  of  accommodation  indorsement;  International  Trust  Co.  v.  Davis  k 
P.  Mfg.  Co.  TO  N.  H.  119,  46  Atl.  1064,  holding  plea  of  ultra  vires  not  available  to 
corporation  receiving  proeeeiis  of  mortgage;  Sioux  City  Terminal  R.  A  Warehouse 
Co.  v.  Trust  Co.  of  N.  A.  27  C.  C.  A.  89,  82  Fed.  136,  and  Beach  v.  Wakefield,  107 
Iowa,  6S6,  76  N.  W.  688,  holding  that  corporation  cannot  avoid  indebtedness,  ex- 
ceeding statutory  limit,  by  pleading  ultra  virea;  Hunt  v.  Hauser  Malting  Co.  90 
Minn.  286,'  96  N.  W.  86,  holding  corporation  receiving  dividends  on  purchased 
bank  stock  estopped  from  pleading  ultra  tnrea  to  avoid  liability  as  stockholder. 

Cited  in  footnote  to  Bath  Gaslight  Co.  v.  Claffy,  36  L.  R.  A.  604,  which  deniei 
right  of  lessee  of  corporation  to  escape  payment  of  rent  on  ground  that  law  ultra 

Cited  in  note  (20  L.  R.  A.  772)  on  estoppel  of  corporation  to  set  up  ple«  of 
vlira  vire». 

RlK^t  Of  ntllroada  to  ooBtrB.et  In  relatlan  to  biulneBB. 

Cited  in  United  Stetea  v.  Trans-Missouri  Freight  Asso.  24  L,  R.  A.  84,  4  Inten. 
Com.  Rep.  451,  7  C.  C.  A.  78,  19  U.  S.  App.  38,  58  Fed.  72,  upholding  validity  of 
association  of  railroads  for  mutual  protection  by  establishing  reasonable  rates; 
Hedding  v.  Gallagher,  72  N.  H.  386,  04  L.  R.  A.  SI7,  57  Atl.  226,  Overruling  69 
N.  H.  662,  76  Am.  St.  Bep.  204,  45  Atl.  96,  upholding  right  of  railroad  company 
to  grant  exclusive  privilege  to  one  person  of  entering  premises  to  solicit  carriage 
of  baggage. 

Cited  in  notes  (46  L.  R.  A.  272,  273,  276)  on  restrictions  on  consolidation  of 
parallel  or  competing  railroadi;  (S8  L.  R.  A.  377,  381,  388)  on  right  of  corpora- 
tiona  to  consolidate. 
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BeeoTorr  »t  propertr   IrauatcrreA   and«r  ultra   vlrea  eOBtraet. 

Cited  in  Municipal  Seour.  Co.  v.  Baker  Countr,  39  Or.  399,  85  Pac.  36B,  holding 
propertj  lor  which  ultra  vires  county  warrants  isBoed,  recoverable ;  Nashua  4  L.  K 
Corp.  V.  Boston  &  h.  R.  Corp.  104  Mass.  224,  49  Am.  St.  Bep.  4G4,  41  N.  £.  S6S, 
holding  funds  expended  on  railroad  by  another  under  ultra  viret  traffic  agreement. 
recoverable;  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.  171  U.  S.  151,  43 
L.  ed.  114,  18  Sup.  Ct.  Bep.  808,  Modifying  65  Fed.  164,  holding  lessee  liable  for 
value  of  property  transferred  under  lease  ultra  vires  lessor's  charter. 

RlK*>t*  nmdrr   iBTKlld  eoBtract. 

Cited  in  Edgerly  v.  Hale,  71  N.  H.  147,  51  Atl.  679,  holding  sums  paid  to  EherifT 
in  excess  of  legal  fees,  recoverable;  Turner  v.  Merchants  Bank,  126  Ala.  411,  £3 
So.  469,  holding  action  not  maintainable  to  cancel  usurious  mortgage,  witboat 
tender  of  loan  with  legal  interest;  Scott  v.  Scott,  68  N.  E.  9,  38  Atl.  667,  holding 
iltegal  purpose  of  transfer  of  stock  no  defense  to  action  on  promise  to  retratuler 
to  transferror's  administratrix;  Portsmouth  Brewing  Co.  v.  Mudge,  68  N.  H.  4(12, 
44  Atl.  600,  holding  action  maintainable  on  agreement  to  make  restitution  ol 
(unda  acquired  in  illegal  business;  Gilbert  v.  American  Surety  Co.  01  L.  K.  A.  25S. 
57  C.  C.  A.  623,  121  Fed.  603,  denying  right  to  reclaim  property  sold  to  illegal 
combination  after  vendor  has  been  in  possession  for  three  years  an  agent  for 
vendee,  on  ground  that  contract  for  sale  was  in  restraint  of  trade. 

Cited  in  Stockwell  v.  Stoekwell,  72  N.  H.  70,  54  Atl.  701,  holding  that  recon- 
veyance may  be  decreed  to  one  alleging  conveyance  for  self-protection  pending  di- 
vorce suit;  Stewart  v.  Pierce,  116  Iowa,  740,  89  K.  W.  234,  holding  valid  portion 
of  separable  contract  enforceable. 

Cited  in  note  ( 17  L,  R.  A.  115)  on  relief  to  less  guilty  party  to  illegal  eontraet. 

IHsappTOved  in  Storz  v.  Finklestein,  46  Neb.  680,  30  L.  R.  A.  646,  65  N.  W.  195, 
denying  ri^t  of  recovery  for  beer  furnished  for  ill^al  traffic. 


S  L.  R.  A.  696,  HEBOLD  v.  HKROLD.  47  N.  J.  Eq.  £10,  20  AU.  376. 
DiToree  on  Bronnd  of  desertion. 

Cited  in  Van  Wart  v.  Van  Wart,  57  N.  J.  Eq.  600,  41  Atl.  063,  holding  wife* 
desertion  not  obstinate,  her  husband  standing  by  and  not  asking  her  to  stay; 
Sarfaty  v.  Sarfaty,  59  N.  J.  Eq.  202,  45  Atl.  201,  holding  decree  of  wilful  deser- 
tion by  wife  not  justified,  where  husband  apparently  approved  of  the  separatinn; 
Halt  V.  Hall,  00  N.  J.  Eq.  470,  46  Atl.  86G,  holding  husband  not  bound  to  mnkr 
efforts  at  reconciliation  after  desertion  by  wife,  where  such  efforts  would  be 
plainly  unavailjug;  Ogilvie  v.  Ogilvie,  37  Or.  182,  61  Pac.  627,  holding  that  in  ease 
nf  ivilful  desertion,  injured  party  need  not  moke  first  advances  toward  reconeilia- 

Cited  in  footnotes  to  Williams  v.  Williams,  14  L,  R,  A.  220,  which  holds  wif.-s 
refusal  to  live  with  husband  on  condition  that  she  shall  not  visit  her  mother  nni 
desertion  preventing  divorce  for  his  desertion;  Hardie  v,  Hardie,  26  !>.  B.  A.  6VT, 
which  holds  divorce  for  desertion  not  authorized,  by  wife,  on  reoeiving  blow  froa 
husband,  leaving  house  witbout  intent  to  remain  away  permanently;  Danforlh  t. 
Danforth,  31  L.  E.  A.  G08,  wliicli  authorizes  divorce  for  wife's  desertion  tliou°1i 
husband  vifiited  her  for  a  few  days  during  statutory  period;  Tirrel!  v.  Tirrell.  4r 
L.  B.  A.  750,  which  holds  that  mere  payment  of  allowance  to  abandoned  nil^ 
under  order  of  court  does  not  prevent  divorce  for  desertion. 
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T7iieorrobonited    teBtlntonr    of   eouplmlnaBt. 

Cited  in  Hires  v.  HirsH,  61  N.  J.  Eq.  4Q5,  48  At).  598,  holding  that  divorce  will 
not  be  decreed  where  any  necesBSir;  element  in  proofs  depends  upon  uncorroborated 
testimony  of  oomplainant;  Garcin  v.  Qarcin,  62  N.  J.  Eq.  206,  60  Atl.  71.  refuBing 
divorce  for  cruelty  on  uncorroborated  testimony  of  wife. 

fl  K  K.  A.  700,  PRIEDLANDER  v.  HEWITT,  SO  Neb.  783,  47  N.  W.  83. 

RlKht    ot    teuBt    to    remove    flstnres. 

Cited  in  Fuller  v.  Brownell,  48  Neb.  150,  67  N.  W.  6;  Free  v.  Stuart,  39  Neb. 
226,  67  N.  W,  Oeij  Morey  v.  H(^,  62  Conn.  649,  19  L.  E.  A.  615,  28  Atl.  127; 
Stevens  t.  Buraham,  62  Neb.  673,  87  N.  W.  546,— holding  that  without  special 
agreement,  right  to  remove  severable  fixtures  under  lease,  perishes  on  expiration 
of  tenancy;  Mueller  v.  Chicago,  M.  *  St  P.  R.  Co.  Ill  Wis.  303,  87  N.  W.  230, 
holding  lean-to,  put  up  by  servant  on  master's  premises  not  removable  by  servant 
after  discharge. 

Cited  in  footnotes  to  Demby  v.  Parse,  12  L.  E.  A.  87,  which  holds  buildings 
erected  by  third  person  an  land  in  life  tenant's  possession  not  removable  against 
remainderman's  objection;  Wriglit  v.  Du  Bignon,  67  L.  R.  A.  6Q9,  which  denies 
right  of  tenant  to  remove  fixtures  annexed  by  bim  to  freehold;  Baker  v.  McClurg, 
69  L.  B.  A.  131,  which  balds  oven,  engine,  boilers  and  shafting  put  in  building  by 
tenant  for  use  in  bakery  business,  removable. 

Cited  in  notes   (10  L.  R.  A.  724)   on  what  are  fixtures;   (64  L.  E.  A.  662)   on 
tenant's  duty  to  leave  the  premises  in  good  condition,  as  to  fixtures. 
RlKhl  of  third  pemon  to  remove  fix  tores. 

Cited  in  Free  v.  Stuart,  30  Neb.  226,  57  N.  W.  9B1,  holding  that  chattel  mort- 
gagee of  removable  building  on  leased  premises  cannot  remove  same  after  tenant 
loses  right  of  removal;  Morey  v.  Hoyt,  62  Conn.  549,  Iff  L.  R.  A.  S15,  20  Atl. 
127,  holding  that  creditor's  right  to  tenant's  fixtures,  removable  under  lease,  is 
gone  after  tenant  is  out  of  possession;  Little  Valeria  Gold  Min.  &  Mill.  Co.  v. 
I«mbert,  15  Colo.  App.  448,  62  Fac.  S64,  holding  that  attn.cliing  creditor  has  no 
greater  right  in  fixtures  thiin  debtor  tenant. 

9  L.  R.  A.  703,  INTERNATIONAL  ft  G.  N.  B.  CO.  v.  KEENAN,  78  Tex.  204,  22 

Am.  St  Rep.  52,  14  S.  W.  668. 
Dwtr  to  iBupeet  foreign  earm. 

Followed  in  St.  Louis,  A.  4  T.  R.  Co.  v.  Putnam,  1  Tex.  Civ.  App.  143,  20 
8.  W.  1002,  holding  railway  company  liable  for  injury  to  brakeman  resulting 
from  furnishing,  without  proper  inspection,  defective  foreign  car  received  from 
connectii^  line. 

Cited  in  Galveston,  H.  *  S.  A.  R.  Co.  v.  Kass.  94  Tex.  SS8,  60  S.  W.  870,  hold- 
ing railroad  liable  for  failure  to  inspect  foreign  ear;  Bennett  v.  Northern  P.  R. 
Co,  2  N.  D.  115,  13  L.  R  A.  487,  49  N.  W.  408,  holding  it  railroad's  duty  to  in- 
spect foreign  cars;  Missouri,  K.  &  T.  R.  Co.  v.  Chambers,  17  Tex.  Civ,  App,  492, 
43  S.  W.  1090,  holding  it  question  for  jury  whether  ordinary  care,  required  in- 
side inspection  of  foreign  car. 

Cited  in  footnote  to  Budge  v,  Morgan's  L.  ft  T.  R.  4  S.  S,  Co.  68  L.  R.  A.  333, 
which  holds  master  failing  to  inspect  foreign  cars  liable  for  consequences  of  d» 
feels  discoverable  by  ordinary  inspection. 

Cited  in  note  (41  L.  R.  A.  103)  on  rule  as  to  inspection  of  foreign  cars. 
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I>«Ies«tI«ii  aa  cxoane  lor  BouperfoFnianec  of  4>tr- 

Cited  in  Texas  &  P.  R.  Co.  v.  Juneman,  18  C.  0.  A.  397,  30  U.  S.  App.  511, 
71  Fed,  943,  holding  rulroad  liable  for  injuries  caused  by  crippled  ateer  whicli 
employee  fails  to  remove;  Burns  v.  Mercbsnts  &  P.  Oil  Co.  26  Tex.  Cir.  App  226, 
63  S.  W,  1081,  holding  that  duty  of  master  to  warn  servant  repairing  cable,  of 
danger  from  approaching  engine,  cannot  be  del^fated. 
Wbo  ar«  I«llOTT  ■erraata. 

Cited  in  Dewcj  v.  Detroit,  G.  H.  &  M.  R.  Ca  97  Mich.  344,  Ifl  L.  R-  A.  343, 
37  Am.  St  Rep.  34B,  52  N.  W,  942,  holding  car  inspector  not  brakeman*!:  lei- 
low  servant. 

Cited  in  footnote  to  Buck  v.  New  Jersej  Zinc  Co.  60  L.  E.  A.  453,  which 
holds  blacksmith  in  factory  working  link  for  chain  to  keep  box  of  dump  car  in 
position,  a  fellow  servant  of  one  using  ear. 

Cit^ed  in  notee  (IS  L.  R.  A.  795)  on  who  are  fellow  servants;  (54  L.  R.  A. 
103)  on  vice  principalshlp  as  determined  with  reference  to  character  of  an 
causing  injury. 

9  L.  R.  A.  764,  EMMELUTH  v.  HOME  BEN.  ASSO.  122  N.  Y.  130,  26  N-  E.  234. 
Rlffbt  of  oii«  to  ane  on  coatwaet  irltli  acversl* 

Cited  in  Brown  v.  Farnham,  65  Minn.  36,  56  N.  W.  362,  holding  that  anj 
creditor,  party  to  composition  agreement,  may  bring  sereral  action  for  breach: 
Spencer  v.  Wabash  R.  Co.  38  App.  Div.  449,  55  N.  Y.  Supp.  948,  holding  that  eaoli 
member  of  theatrical  company  may  maintain  suit  for  breach  of  contract  to  cnrrj- 
baggage. 

9  L.  R.  A.  706,  BOWEEY  NAT.  BANK  v.  WILSON,  128  N.  Y.  478,  19  Am.  Sw 

Rep.  507,  26  N.  E.  855. 
Validity  of  Kaalnment. 

Cited  in  footnote  to  Erickson  v.  Brookings  County,  IS  L.  R.  A.  347,  ivhidi 
holds  assignable,  right  of  purchaser  at  unlawful  tax  sale  to  have  money  re- 
funded. 

Cited  in  note    (21  L.  R.  A.  798)    on  constitutionality  of  statutes  restricting 
contracts  and  business. 
^»  Vii«Ln«d  mmlMFT  of  pnbllo  olBevr. 

at*d  in  Be  Worthington,  141  N.  Y.  12,  23  L.  R.  A.  98,  footnote  p.  97,  35 
N.  E.  929,  Affirming  51  N.  Y.  S.  R.  657,  22  N.  Y.  Supp.  19,  holding  aaaignment 
of  commissions  by  executor  before  accounting,  void)  State  use  of  Perkins  v. 
Barnes,  10  6.  D.  311,  73  N.  W.  60,  holding  assignment  of  future  salary  of  itn 
of  district  attorney,  void;  National  Bank  v.  Fink,  66  Tex.  304,  40  Am.  St.  Rep. 
833,  24  S.  W.  266,  holding  lien  upon  assessor's  future  fees,  to  secure  discounted 
note,  void. 

Cited  in  footnotes  to  State  v.  Witlismson,  21  L.  R.  A.  827,  which  holds 
assignment  of  unearned  salary  by  mail  carrier,  void;  Edwards  v.  Randle,  3t 
L.  R.  A.  174,  which  holds  sale  by  postmaster  of  postofSce  furniture  and  agree- 
ment to  resign  office,  void;  White  v.  Cook,  67  L.  B.  A.  417,  which  holds  void, 
sale  by  sheriff  to  deputy  of  all  work  of  olBce  in  one  district  and  compensation 
for  same;  Cansler  v.  Penland,  48  L.  R.  A.  441,  which  holds  void,  contract  hy 
which  sheriff  turns  over  tax  list  to  another  to  collect  taxes  on  specified  oommis' 
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Distinguiihed  fn  Bowery  Bank  v.  Gerety,  153  N.  Y.  412,  47  N.  E.  793,  AfBrming 
91  Hun,  C40,  36  N.  T.  Supp.  264,  holding  bank's  remedy  Bgunat  acconunodation 
indoraen  not  affected  bj  taking  void  assigumeat  of  future  tees  of  maker  aa  pub- 
lic officer,  M  collateral;  Blake  v.  Bolte,  10  Misc.  33S,  31  N.  Y.  Supp.  124,  hold- 
ing that  salary  of  judge  may  be  reached  by  ereditore  after  it  la  earned  and  paid. 

0  L.  B.  A.  708,  J1:mIS0N  v.  CITIZENS  8AV.  BAfTK,  122  N.  Y.  136,  19  Am. 
St.  Rep.  462,  25  N.  E.  264. 

Notice   of  poiT«r   OF  KBthOFlty. 

Approved  in  Nuting  v.  KingB  County  Elev,  R.  Co.  91  Hun,  267,  3S  N,  Y.  Supp. 
142,  holding  one  dealing  with  agent  of  corporation  bound  to  know  extent  of 
hi*  authority;  Parmetee  v.  Associated  I^ysicians  &  Surgeons,  0  Misc.  460,  SI 
N.  Y.  S.  R.  110,  30  N.  Y.  Supp.  260,  holding  one  dealing  with  officer  of  corpo- 
ration without  inherent  executive  authority  chargeable  with  notice  of  officer's 
apparent  want  of  authority;  Brisay  v.  Star  Co.  13  Misc.  35S,  3S  N.  Y. .Bupp.  00, 
holding  one  dealing  with  corporation  bound  to  take  notice  of  its  powers  and  that 
ratification  cannot  make  ultra  vires  act  good;  Warner  v.  Scoharie  t  S,  Mut. 
F.  Ins.  Aaso.  30  N.  Y.  S.  R.  661,  16  N.  Y.  Supp.  632,  holding  member  of  mutual 
fire  inauranre  BBsociatiou  bound  by  its  charter  and  that  he  must  seek  indemnity 
for  loss  in  accordance  with  its  rnlei  and  by-laws. 

Cited  in  Kellej  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  243,  79  N.  Y.  8.  R. 
853,  46  N.  Y.  Supp.  851,  holding  depositor  juatified  in  relying  on  statement  of 
treasurer  authorized  to  receive  and  credit  depoaits  in  savings  bank  as  to  his 
a.uttiority  to  deliver  pass  book  showing  deposits  in  national  bank  doing  business 


Approved  in  Filon  v.  Miller  Brewing  Co.  38  N.  Y.  S.  R.  603,  16  N.  Y.  Supp.  67, 
holding  guaranty  of  tease  of  saloon  by  brewing  company  ultra  vires,  although 
leaaee  agreed  to  buy  his  beer  of  the  company;  Aaronsou  v.  David  Mayer  Brew- 
ing Co.  20  Misc.  292,  60  N.  Y.  Supp.  523,  holding  brewery  company  not  liable 
on  guaranty  of  its  vice  president  of  customer's  lease  of  saloon  where  company  had 
no  knowledge  of  guaranty;  Kipp  v.  East  Hiver  Electric  Light  Co.  46  N.  Y.  S.  R. 
308,  10  N.  Y.  Supp.  387,  holding  contract  of  electric  light  company  to  pay  funeral 
expenses  of  employee  ultra  viret,  in  absence  of  le^I  liability;  Brisay  v.  Star  Co. 
13  Misc.  362,  35  N.  Y.  Supp.  00,  holding  offer  of  newspaper  corporation  to  pay 
certain  sum  to  heira  of  person  accidentally  kilted  who  may  have  upon  his  body 
copy  of  paper  of  current  date,  ultra  virgi;  Snow,  C.  ft  Co.  v.  Hall,  10  Misc.  658, 
44  N.  Y,  Supp.  427,  holding  that  collection  nj,'tncy  may  recover  from  client  for 
legal  services  incidenta]  to  its  business  that  it  caused  to  be  rendered;  Kennan 
V.  Bundle,  61  Wis.  225,  61  N.  W.  426,  holding  mutual  insurance  company  with- 
out power,  under  statute,  to  take  bond  from  policy  liotders  to  establish  a  guar- 
anty fund;  McVi^  v.  E.  D.  Albro  Co.  00  App.  Div.  124,  86  N.  Y.  Supp.  144 
(dissenting  opinion),  majority  holding  stockholder  of  foreign  corporation  entitled 
to  have  ultra  vire»  contract  rescinded;  Usher  v.  New  York  C.  &  U.  R.  H.  Co.  78 
App.  Div.  42B,  78  N.  Y.  Supp.  506  (dissenting  opinion),  majority  holding  en- 
forceable ultra  vires  contract  for  emplt^ment  of  injured  servant  for  life  against 
master  having  benefit  thereof.  - 
Bsloppel  to  Cenr  Ilkbllltr- 

Cited  in  Hutchison  v.  Bock  Hill  Real  Estate  A,  Loan  Co.  66  8.  C.  61,  43  S.  E. 
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29G,  holding  corporation  bound  hy  action  of  ■eeretar;  certifying  that  reaolntiai, 
authorizing  execution  of  bond  and  assignment  of  assets,  hod  been  paaied. 

Cited  in  notes   (12  L.  R.  A.  168)   on  estoppel  of  corporation  to  deny  liability 
on  Its  oontractsj   (20  L.  B.  A.  768)  on  estoppel  of  corporation  to  set  up  plea  of 
ultra  viree. 
Fallare  to  dlneloae  prlnolpal. 

Cited  in  Argersinger  v.  Macnaughton,   lU  N.  Y.  639,   II  Am.   St,  Kep,  687, 
21  N.  E.  1022,  holding  failure  of  agent,  contracting  in  his  own  name,  to  diKlrae 
name  of  principal  renders  agent  personally  liable. 
RetatloB  between  bank  nnd  dppoaltor. 

Cited  in  People  ea  rel.  Newburgh  Sav.  Bank  v.  Peck,  22  Misc.  488,  60  N.  Y. 
Supp.  920,  to  point  that  relation  between  depositors  and  savings  bank  is  that  of 
debtor  and  creditor. 

9  L.  E,  A.  711.  BOHAN  v.  PORT  JERVIS  GASLIGHT  CO.  122  N.  Y.  18,  25  N.  E. 

240. 
IFbat  are  nalaaneea,  and  Itnbllltr  tor  Mun«.* 

Approved  in  Moon  v.  National  Wall  Plaster  Co.  31  Misc.  633,  66  N.  Y.  Sopp- 
33,  holding  owner  of  factory  liable  for  injury  due  to  discharge  of  dust  from  de- 
fective machine,  although  he  used  due  diligence  to  obviate  trouble;  Fondl  >. 
BenUe;  k  Q.  Furniture  Co.  34  W.  Va.  812,  12  L.  R.  A.  66,  12  S.  E.  1085,  holdin- 
noise  of  furniture  factory  materially  impairing  physical  comfort,  a  nuisanot; 
Pach  V.  Geoffroy,  67  Hun,  404,  22  N.  Y.  Supp,  275,  granting  injunction  restniin- 
ing  tenant  from  operating  dynamo  and  macliinory  in  sucli  manner  as  to  coi<>ii- 
tute  a  private  nuisance  to  the  damage  of  another  tenant;  Campbell  v.  United 
Btates  Poundry  Co.  73  Hun,  578,  26  N.  Y.  Supp.  IGS.  holding  foundry  CMnpany 
liable  for  loss  by  fire  due  to  its  failure  to  maintain  spark  arrester  on  top  of 
chimney;  Morris  v.  Barriaford,  9  Misc.  16,  29  N.  Y.  Supp.  17,  holding  one  vko 
maintains  insecure  awning  over  highway,  liable  for  injury  thereby  inflicted  oo 
pedestrian;  Davis  v.  Niagara  Falls  Tower  Go.  25  App.  Div,  328,  49  N,  Y.  Supp. 
654,  holding  maintenance  of  tower  upon  which  ice  forms  and  drops  on  adjoin- 
ing building  to  its  damage,  unlawful;  Albee  v.  Ghappaqua  Shoe  Mfg.  Co.  BZ  Hun. 
224,  16  N.  Y.  Supp.  687,  holding  company  liable  for  injury  due  to  frightaiin; 
horse  in  highway  by  steam  factory  whistle;  Booth  v.  Rome,  W.  ft  0.  R,  Co.  44 
N.  Y.  8.  R.  U,  17  N.  Y.  Supp.  336,  holding  railroad  liable  for  injury  to  hou» 
caused  by  repeated  concussions  in  blasting;  Sullivan  v.  Dunham,  161  N.  Y.  298. 
47  L.  R.  A.  719,  76  Am.  St.  Rep.  274,  55  N.  E.  923,  holding  one  exploding  blast 
on  his  own  land  without  negligence,  whereby  piece  of  wood  falls  on  traveler  in 
highway,  liable  for  injury  inflicted;  Bates  v.  Holbrook,  171  N.  Y.  474,  64  >'.  £. 
181,  holding  structures  erected  by  subcontractors  for  carrying  on  work,  nui- 
sance when  needlessly  erected  near  hotel  to  proprietor's  damage;  Rosenheimer  t. 
Standard  Gaslight  Co.  36  App.  Div.  7,  55  N.  Y.  Supp.  192,  holding  that  fran- 
chise to  manufacture  gas  which  does  not  specify  place  or  process  of  manufac- 
ture, does  not  relieve  from  liabitily  for  conducting  its  business  so  as  to  eonsti- 


Cited  in  Reilly  v.  Erie  R.  Co.  72  App.  Div.  481.  76  N.  Y.  Supp.  620  (disseol- 
ing  opinion),  majority  holding  maintenance  of  dynamite  magazine  less  than 
1,000  feet  from   dwelling  house  private  nuisance  rendering  owner  liable  to  in- 
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jurj  due  t«  explosioni  Amerieao  Ice  Co.  v.  CAtskill  Cement  Co.  4S  Hisc.  230, 
88  N.  Y.  Bupp.  4G5,  holding  owner  of  ice  in  rirer  entitled  to  enjoin  soot  nniunee 
during  harvesting  season. 

Cited  in  footnotes  to  Wylie  v.  Elwood,  B  L.  R.  A.  720,  which  holdj  eoftl  shedi 
on  mitroad  lands,  a  nuisance;  People  v.  Detroit  White  Lead  Works,  9  L.  R.  A. 
722.  n'liich  holds  conduct  of  business  with  which  smoke,  soot,  and  nozioua  odon 
nnd  gases  inseparably  connected,  a  nuisance;  R<Ab  v.  Carnegie  Bros.  A  Co.  14 
L.  R.  A.  320,  which  holds  operator  of  coke  oven  on  own  land  liable  for  injuries 
to  adjoining  owners;  Fogartj  v.  Junction  City  Pressed  Brick  Co.  IS  L.  R.  A. 
750,  which  holds  generation  of  gas  destrojring  growing  crops  on  adjacent  land, 
B  nuisance;  Frost  v.  Berkeley  Phoephate  Co.  26  L,  R.  A.  093,  which  holds  owner 
of  factory  liable  for  damage  by  fumes;  Swift  v.  Broyles,  68  L.  R.  A.  390,  which 
sustains  right  to  compensation  for  discomfort  from  noxious  gases,  etc,  from 
chemical  works  on  adjoining  premises;  Susquehanna  Fertilizer  Co.  v.  Malone,  9 
L.  R.  A.  737,  which  holds  business  of  manufacturing  sulphuric  acid  and  ferUliser, 
*  nuisance;  Eauck  v.  Tide  Water  Pipe-Line  Co.  20  L.  R.  A.  642,  which  hold* 
pipe-line  proprietor  absolutely  liable  for  escape  of  oil;  Cumberland  Xeleph.  & 
Telt«.  Co.  V.  United  Electric  R.  Co.  12  L.  R.  A.  544,  which  denies  to  telephone 
company,  injunction  against  operation  of  electric  railway ;  Rowland  t.  Miller, 
82  L.  R.  A.  IS2,  which  holds  undertaking  establishment  within  restrictive  agree- 
ment against  business  "injurious  or  offensive  to  neighboring  inhabitants;"  Eag- 
gart  V.  Stehlin,  22  L.  R.  A.  577,  which  holds  saloon  in  residence  district  pn- 
viouslf  free  from  such  business,  p.  nuisance;  Froelicher  v.  Oswald  Iron  Works, 
64  L.  R.  A.  228,  whicli  holds  noise  from  boiler  works  causing  physical  discom- 
fort to  occupants  of  dwelling,  enjoinable. 

Cited  in  notes  (12  L.  R.  A.  54)  on  annoyance  by  noise  as  nuisance;  (12  L.  R. 
A.  677)   on  damages  for  pollution  of  water  of  stream. 

Approved  in  Boscoe  Lumber  Co.  v.  Standard  Silica  Cement  Co.  62  App.  DJT. 
422,  70  N.  ¥.  Supp.  1130,  holding  that  owner  need  not  be  driven  from  dwelling 
by  nuisance,  but  that  it  is  enough  if  his  enjoyment  of  light  and  property  be 
rendered  uncomfortable;  Emigrant  Mission  Committee  v.  Brooklyn  Kiev.  R.  Co> 
20  App.  Div.  600,  47  N.  Y.  Supp.  344,  holding  injury  from  aahes  and  Binders 
dumped  from  engines  in  yards  established  without  statutory  authority,  clement 
of  past  damage  only,  hut  not  fee  damage. 

Distinguished  in  Farrell  v.  New  York  Steam  Co.  23  Misc.  726,  53  N.  Y.  Supp. 
65,  denying  injunction  to  restrain  operation  of  st«am  plant  from  which  comes  o* 
casional  dieturbanoe,  heat,  odors,  'or  cinders  not  due  to  u^ligence  or  amounting 
ton 


Statktorr  anthorltr. 

Approved  in  Morton  v.  New  York,  140  N.  Y.  212,  22  L.  R.  A.  243,  35  N.  E.  400, 
holding  that  legislative  authority  to  shelter  actual  nuisance  must  be  express  or 
clearly  implied;  DeUware,  L.  &  W.  R.  Co.  v.  Buffalo,  168  N.  Y.  273, 
63  N.  E.  44,  holding  that  railroad  cannot  maintain  bridge  obstructing 
highway  in  absence  of  statutory  authority  expressed  or  clearly  implied; 
Garvey  v.  Long  Island  R,  Co.  159  N.  Y.  331,  70  Am.  St.  Rep.  660, 
54  N.  E.  57,  holding  that  statutory  authority  to  operate  steam  surface  rail- 
road does  not  authorize  maintenance  of  turn-table  in  immediate  vicinity  <a  inhab- 
ited dwellings;  Spring  v.  DeUware,  L.  4  W.  R.  Co.  88  Hun,  388,  34  N.  Y,  Supp. 
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810,  holding  railroad  wiUiout  right  to  Tnaintain  structure  for  coaling  engines  op- 
posite dwelling  house  in  absence  of  statutory  authority  eipressed  or  clearly  im- 
plied! ^les  V.  New  York  A  H.  R.  Co.  169  N.  Y.  277,  62  N.  E.  368,  holding  railroad 
changing  manner  of  operation  from  depressed  cut  to  elevated  viaduct  in  pursuance 
of  statutory  mandate  not  liable  for  remote  or  consequential  damages  to  abutting 
owner;  Mathews  v.  St  Louis  A  S.  F.  E.  Co.  121  Mo.  316,  25  L.  B.  A.  169,  24  S.  W. 
691,  holding  that  statute  making  railroad  liable  for  flies  set  by  its  locomotives 
does  not  impair  obligation  of  contract  in  its  charter  authorinng  use  of  steam 
power;  Kobho  v.  New  Brighton,  20  Misc.  47B,  46  N.  Y.  Supp.  777,  holding  Itgisla 
ture  without  power  to  authorize  village  to  maintain  crematory  to  the  injury  ol 
private  property;  Eobbe  v.  New  Brighton,  23  App.  Div.  24S,  48  N.  Y.  Supp.  990. 
holding  village  without  right  to  maintain  crematory  constituting  nuisance,  in 
absenoe  ol  statutory  authority  BXpressed  or  clearly  implied;  Bly  v.  Edison  Elec- 
tric niuminating  Co.  172  N.  Y.  6,  68  L.  R.  A.  S02,  64  N.  E.  746,  holding  thai  pub- 
lic chaTacter  of  electric  illuminating  company's  business  does  not  entitle  it  to 
maintain  nuisance;  Butler  v.  White  Plains,  59  App.  Div.  30,  OH  X.  Y.  Supp.  193, 
holding  that  statutory  authority  to  justify  pollution  of  stream  with  sewage  must 
be  expreas  or  unquestionably  implied;  HiU  v.  New  York,  139  N.  Y.  6Ce,  34  N.  E, 
1060,  holding  city  liable  for  consequential  injuries  due  to  dumping  garbage  from 
pier  unless  acting  under  statutory  authority,  expressly  given  or  clearly  implied. 
Cited  in  Welde  v.  New  York  A  H.  R.  Co.  189  N.  Y.  602,  61  N.  E.  554,  raising 
but  not  deciding  question  whether  abutting  owner  has  right  of  action  for  main- 
tenance  of  viaduct  structure  in  presence  of  statutory  authority;  Sadlier  t.  New 
York,  40  Misc.  81,  31  N.  Y.  Supp.  308,  holding  owner  entitled  to  compensatiod  for 
injury  to  property  by  bridge  authorized  by  l^islatuie  without  provision  for  ttnn- 
pensation  for  injuries. 

Dae  pro««aa  of  Ibtt. 

Cited  in  Forster  v.  Scott,  130  N.  Y.  584,  18  L.  R.  A.  547,  32  N.  B.  970,  holding 
that  statute  denying  compensation  for  building  erected  after  filing  map  ol  pro- 
posed street  deprives  owner  of  property  without  just  compensation;  Mathews  v. 
St.  Louis  A  S.  F.  R.  Co.  121  Mo.  328,  25  L.  R.  A.  172,  24  S.  W.  S91,  holding  that 
statute  making  railroad  liable  for  fires  set  by  locomotives  does  not  take  its  prop- 
erty without  due  process  of  law  or  contrary  to  law. 

9  L.  R.  A.  722,  PEOPLE  t.  DETROIT  WHITE  LEAD  WORKS,  82  Mich.  471,  46 

N.  W.  738. 
WkBt  eonstltoteB  nnliMBce. 

atod  in  PoweU  v.  Bentley  A  Q.  Furniture  Co.  34  W,  Va.  812.  12  L.  R.  A.  66,  12 
S.  E.  108G,  holding  noise  of  factory  materially  impairing  comfort  of  neighborhood. 

Cited  in  footnote  to  Wylie  v.  Blwood,  8  L.  R,  A.  728,  which  holds  coal  shed* 
on  railroad  landa  a  nulsanoe;  Froelicher  v.  Oswald  Iron  Works,  04  L.  R.  A.  223. 
which  holds  nt^se  frmn  boiler  works,  causing  physical  discomfort  to  occupants  of 
dwelling,  enjoinable. 

Heeeaaltr  «•  e»CB«e  for  ■aluiQeo. 

Cited  in  Austin  v.  Augusta  Terminal  B.  Co.  108  G«.  712,  47  L.  R.  A.  772,  34 
S.  E.  852,  by  Lumpkin  and  Lewis,  JJ.,  dissenting,  who  hold  company  liable  for 
diminution  in  value  of  property  through  noise,  smoke,  and  vibration  incident  to 
operation  of  railroad. 
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Pre-vlou  utabllahDieBt  mm  ezeiuc   tor  BOlwiBec. 

Cited  in  SUte  ex  rel.  Board  of  Eulth  v.  Lederer,  S2  N.  J.  Bq.  677,  20  Atl.  444, 
holding  that  eBtablishment  of  oiTEnBive  busines*  in  uninhabited  localitj'  will  not 
excuse  continuance  after  occupation. 

Cited   in   note    (53   L.   R.   A.   894)    on   prescripUve  right   to  maintain   public 


^—  'WheB   bBBtiieDii  maul   be  stopped. 

Cited  in  Northwood  v.  Barber  Asphalt  Paving  Co.  126  Midi.  28B,  54  L.  R.  A. 
456,  footnote  p.  454,  85  N.  W.  T24,  holding  that  where  no  means  devisable  to  pre- 
vent nuisance,  business  must  be  discontinued. 

Difltinguished  in  Ballentine  v.  Webb,  84  Mich.  47,  IS  L.  R.  A.  324,  47  N.  W.  435, 
holding  slaughterhouse  not  abatable  at  iuitance  of  newcomers  into  neigliborliood 
where  not  injurious  to  health. 

Iilabllltr  oC  oDcers  (or  nets  of  eorponttlon. 

Cited  in  note  (28  L.  E.  A.  427)  on  personal  liability  of  officers  of  corporation 
for  its  torts  or  negligence. 

VBlldltr  o(  ordlBanoeB  oolacldeat  irltk   seBeral   law. 

Cited  in  State  v.  Fourcade,  45  La.  Ann.  72U,  40  Am.  St.  Rep.  246,  13  So.  1S7, 
holding  ordinance  not  invalidated  b;^  existence  of  state  statute  relating  to  same 
subject;  Hood  v.  Von  Glnl.n,  88  Ga.  408,  14  8.  E.  504,  holding  that  existence  of 
general  law  docs  not  prevent  delegation  by  legislature  of  power  to  enact  munici- 
pal ordinance  on  same  subject. 

Cited  in  footnotes  to  Ogden  v.  Madison,  65  L.  R.  A.  606,  which  sustains  city's 
power  to  impose  penalty  for  keeping  house  of  ill  fame  through  misdemeanor  under 
state  statute;  Judy  v.  Lashley,  67  L.  R.  A.  414,  which  denies  power  to  make  pun- 
iahable  bj  city  ordinance,  carrying  of  deadly  weapons  made  punishable  by  stutc 
Uw. 

Maalelpal  powei  o^er  UBlwnceo. 

Cited  in  notes  (36  L.  R.  A.  603,  611)  on  power  of  municipal  corporatidns  to 
define,  prevent,  and  abate  nuisances;  (38  L.  K.  A.  324)  on  municipal  power  over 
nuisances  aflTecting  safety,  health,  and  personal  comfort;  (41  L.  R.  A.  326)  on 
injunctions  by  municipiil  corporations  against  nuisances  alTecting  public  morals, 
peace,  good  order,  and  health  and  safety;  (39  L.  R.  A.  562)  on  municipal  control 
over  smoke  as  public  nuisance;  (3S  L.  R.  A.  646)  on  municipal  power  over  nui- 
sances relating  to  trade  or  business. 

Cited  in  Grand  Rapids  v.  Weiden.  07  Mieh.  85,  66  N.  W.  233,  holding  bill  to 
abate  nuisance  proper  form  of  procedure. 

0  L.  R.  A.  726,  WYLIE  v.  ELWOOD,  134  111.  281,  23  Am.  St.  Rep.  673,  26  N.  B. 

670. 
Wbat  conatltateo  a  nalaance. 

Cited  in  Powell  v.  Bentley  &  G.  Furniture  Co.  34  W.  Va.  812,  12  L.  E.  A.  66, 
12  8.  E.  1086,  holding  fnetory  a  nuisance,  if  it  materially  impairs  ordinary  com- 
fort of  ordinary  normal  persons;  Bielman  v.  Chicago,  St.  P.  4  K.  C.  R.  Co.  30  Mo. 
App.  154,  holding  stockyards  a  nuisance  where  proximity  to  dwelling  necessarily 
produces  discomfort  and  destroys  reasonable  enjoyment  of  same. 
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Cited  in  footnote  to  People  v.  Deteoii  White  Lead  Worki,  B  L.  R.  A.  722,  which 
holds  buHinesa  vith  which  smoke.  Boot,  and  noxious  odors  and  gases  insepuablj 
connected,  a  nuiuuiee. 

Diatinguiabed  in  Flood  v.  Consumers  Co.  lOS  lU.  App.  5S0,  refusing  to  enjoin 
constructioti  of  building  where  bill  does  not  abow,  beyond  doubt,  Btmeture  to  be  a 


He^edT  t*r  wptctml  tajarr  ftT  ■■lauee. 

Cited  in  Ortaw  Co.  t.  Stammers,  83  111.  App.  332,  holding  individual  aetitm  for 
loss  of  eje  available  to  party  injured  bj  publie  smoke  and  cinder  nuisance;  Chir- 
ran  t.  MeOratfa,  67  111.  App.  GS7,  sustaining  action  l:^  owner  for  depredatioD  in 
Talue  of  property  though  surrounding  property  similarly  affected  by  noise,  Tibra- 
tion,  etc.;  Kuhn  v.  Illinois  C.  B.  Co.  Ill  IlL  App.  328,  holding  action  maintain- 
able for  damages  for  injury  to  merchondiBe  from  smoke,  soot,  etc.,  escaping  from 
roundhouse. 

Cited  in  footnotes  to  Froelicher  v.  Oswald  Iron  Works,  64  L.  R.  A.  228,  wbi<^h 
holds  enjoinable,  noise  of  boiler  factory  causing  physical  discomfort  and  annoy- 
ance to  occupants  of  dwelling;  Farmers'  Co-Op.  Mfg.  Co.  v.  Albemarle  &  R.  It- 
Co.  29  X>.  R.  A.  TOO,  which  authorizes  priTate  action  for  public  nuisance  by  one 
having  common  misfortune  with  clasi  of  persons,  but  not  with  entire  public; 
South  Carolina  S.  B.  Co.  v.  Wilmington,  C.  &  A.  R.  Co.  33  L.  R.  A.  542,  which 
dcniei  steamboat  owner's  right  of  action  for  obstructing  navigntion  of  river;  Grif- 
fith V.  Eolman,  64  L.  R.  A.  178,  which  denies  private  individual's  right  to  abate 
public  nuisance  consisting  of  fence  across  navigable  stream;  Hill  v.  McBumey 
Oil  &  Fertilizer  Co.  62  L.  R.  A.  398,  which  authorixes  injunction  against  blowing 
of  loud  factory  whistle  at  unreasonable  hours  in  populous  community;  Jenkins 
V.  Pennsylvania  R.  Co.  57  L.  R.  A.  309,  which  suBtains  right  to  more  tban  nominal 
damages  for  emission  of  smoke  from  locomotives  denser  than  required. 

Distinguiebed  in  Illinois  C.  R.  Co.  v.  Anderson,  73  III.  App.  026,  holding  grant 
of  right  of  way  to  railroad  with  all  necessary  appurtenances,  bars  action  by  sub- 
E<=quent  purchaser  for  dnmuges  caused  by  soot  and  noise. 
BTldenee  o(  ■peclal  laimrr  kr  nnlBBBOe. 

Cited  in  Litchfield  v.  Whitenack,  78  111.  App.  367,  holding  evidence  of  effect  of 
sewer  odors  upon  family  and  visitors,  admissible  to  show  extent  and  characler 
of  injuries  and  power  of  nuisance  to  produce  them ;  Belvidere  Gaslight  A  Fuel  Ox 
V.  Jackson,  81  111.  App.  428,  holding  condition  of  neighboring  wells  admissible  to 
show  extent,  character,  and  production  of  injury  by  operation  of  gas  plant; 
Crane  Co.  v.  Stammers,  83  111.  App.  333,  holding  eividenoe  of  injury  to  others 
by  smoke  and  cinders  competent  to  prove  that  nuisance  might  inflict  injury  com- 
plained of;  N.  K.  Fnirbank  Co.  v.  Bahre,  112  111.  App.  291,  holding  testimony  of 
others  than  plaintilt  admiasible  to  prove  that  odors  complained  of  were  incap- 
able of  producing  discomfort  and  sickness. 

9  I,.  R  A.  731,  HOPKINS  v.  ENSIGN.  122  N.  Y.  144,  26  N.  E.  306. 
ARTeemeat*  to  retrala   from  klddlas- 

Cited  in  De  Baun  v.  Brand,  61  N.  J.  L.  628,  41  Atl.  958,  Beriewing  60  N.  J.  L. 
2$1,  '17  Atl.  726,  upholding  agreement  not  to  bid  at  sale  of  testator's  property  in 
consideration  of  promise  to  pay  legacy;  Barnes  v.  Morrison,  97  Va.  380,  34  S.  K. 
93,  holding  agreement  to  make  joint  bid  at  judicial  sale,  without  intention  to  sup- 
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press  eompetitiDn,  valid;  Gulick  v.  Webb,  41  Neb.  712,  43  Am.  St.  Bap.  720,  60 
N.  W.  13,  upholding  agreemeiit  by  judgment  Ueuors  to  make  joint  bid. 

Cited  in  note  (20  L.  R.  A.  645,  562)  on  effect  of  preventing  ot  checking  bids  on 
v&lidjtf  of  sales  at  anctioo. 

9  L.  R.  A.  735,  ALEXANDER  v.  WILOOX,  30  Neb.  788,  47  N.  W.  81. 
Adveme  po«*«sbIom. 

Cited  in  Black  v.  Leonard,  33  Neb.  747,  51  N.  W.  12S,  and  Alexander  t.  Head- 
Tille.  33  Neb.  221,  4S  N.  W.  1123,  holding  that  adverse  possession  of  lands  as 
owner  for  ten  je&Ts  defeats  prior  tax-deed  lien ;  Meyer  v.  Lincoln,  33  Neb.  670, 
18  L  R.  A.  150,  29  Am.  St.  Rap.  600,  50  N.  W.  763,  holding  that  full  adverse  pot- 
session  ot  portion  of  city  street  for  ten  years  vests  title. 

Cited  in  note  (9  L.  R.  A.  773)  on  adverse  possession  under  color  of  title. 

Stetate  of  llatltetlOBB. 

Cited  in  Darr  v.  Wisner,  63  Neb.  308,  88  N.  W.  618,  and  Alexander  v.  Thacker, 
43  Neb.  4B7,  81  N.  W.  738,  holding  action  to  foreclose  tax  Hen  barred  five  years 
after  time  to  redeem  ends;  Warren  v.  Demary,  33  Neb.  329,  50  N.  W.  16,  holding 
aotion  to  foreclose  brought  nearly  ten  years  after  issue  of  tax  deed,  barred. 

Corrected  in  Fuller  v.  Colfax  County,  33  Neb.  725,  50  N.  W.  1044,  holding  tax 
deed  issued  more  than  three  years  aft«r  expiration  of  time  to  redeem,  invalid. 
Bales  for  taxes. 

Cited  in  note  (B  L.  R.  A.  7S0)  on  service  b;  publication. 

»  L.  R.  A.  737,  SUSQTJEHANNA  FERTILIZER  CO.  v.  MALONE,  73  Md.  268,  26 
Am.  St.  Rep.  695,  20  AU.  900. 

NaUance. 

Cited  in  Evans  v.  Reading  Chemical  Fertilizing  Co.  160  Pa.  227,  28  Atl.  702, 
enjoining  operation  of  fertilizer  plant  in  populous  neighborhood,  where  nausea, 
aicknesB,  and  depreciation  of  property  resulted;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co. 
V.  Crothersville,  159  Ind.  336,  G4  N.  E.  914,  holding  proof  of  similar  nuisances 
existing  in  neighborhood  no  excuse  for  continuance  of  one  complained  of. 

Cited  in  footnotea  to  Swift  v.  Broyles,  53  L.  R.  A.  390,  which  sustains  right  to 
compensation  for  discomfort  from  noxious  gases,  etc.,  from  chemical  works  on 
a<ljotning  premises;  Rowland  v.  Miller,  22  L.  R.  A.  182,  which  holds  offensive  un- 
dertaking business,  violation  of  restrictive  covenant  even  though  not  a  nuisance. 

—  HeceHlty   (or  material   iajarr. 

Cited  in  Euler  v.  Sullivan,  T5  Md.  618,  32  Am.  St.  Rep.  420,  23  Atl.  846,  over- 
ruling instruction  that  smoke,  steam,  and  cinders  rendering  premises  "less"  earn- 
fortable  and  useful,  constitutes  nuisance;  Sayre  v.  Newark,  58  N,  J,  Eq.  147,  42 
Atl.  1068,  enjoining  construction  of  large  sewer  discharge  within  60  feet  of  com- 
plainant's wharfage  premises  as  anticipatory  material  injury. 

ated  in  Frost  v.  Berkeley  Phosphate  Co.  42  S.  C.  410,  26  L.  R.  A.  606,  46  Am. 
St.  Rep.  736,  20  S.  E.  280,  holding  that  injury  by  phosphate- factory  gases  sup- 
ports action  in  spite  of  care  used  in  process;  People  v.  Burtleson,  14  Utah,  264,  47 
Pac.  87,  holding  that  care  in  conduct  of  lawful  business  does  not  relieve  party 
injuring  others  thereby  from  liability  for  nuisance;  Euler  v.  Sullivan,  75  Md.  020, 
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32  Am.  St.  Eep.  420,  23  Atl.  846,  holding  instruction  to  find  for  defendant  if  fac- 
tar;  conducted  in  reasonable  manner  in  manufacturing  district,  erroneous;  Stw- 
quebanna  Fertilizer  Co.  v.  Spangler,  8fl  Md.  572,  63  Am.  St.  Bep.  S33,  39  Atl.  270, 
holding  injury  to  property  and  comfort  by  gasea  Hupport  action,  though  emittf'.l 
in  lawful  butinesB  carefully  oonducted  in  factory  district. 

—  Prior  loeallon. 

Cited  in  Baltimore  v.  Fairfield  Improv.  Co.  ST  Md.  364,  40  L.  R.  A.  406,  67  Am. 
St.  Bep.  344,  39  Atl.  1081,  holding  prior  location  of  pesthouse  in  secluded  locality 
no  bar  to  action  by  parties  subsequently  locating  near  by,  as  to  whom  it  is  aui- 
aance,  whore  right  to  maintain  sudi  nuisance  not  prescriptive;  Bly  v.  Edison  Elec- 
tric Illuminating  Co.  172  N.  Y.  10,  68  L.  R.  A.  604,  footnote  p.  600,  64  N.  E.  745, 
holding  that  tenant  under  lease  executed  during  continuance  of  nuisance  may 
maintain  action  to  abate  same;  Lurssen  v.  Lloyd,  76  Md.  367,  26  Atl.  294,  holding 
evidence  of  sale  of  premises  to  mortgagee  on  foreclosure  irrelevant  in  action  by 
mori^gagor  in  possession  for  injuries  caused  by  nuisance. 

0  L.  B.  A.  740,  CLARK  v.  LINDSEY,  47  Ohio  St.  437,  26  K.  K  422. 
effect  of  tax  sale  on  dovrcr  rlK^t. 

Cited  in  Clason  t.  Ward,  I  Ohio  N.  P.  219,  holding  right  of  doweress  not  for- 
feited until  one  year  aft«r  sale  for  taxes. 

Distinguished  in  Tullis  v.  Pierano,  9  Ohio  C.  C.  661,  holding  that  suhaequemt 
purchase  by  heirs  of  landowner  from   purchaser  at  tax  sale  does  not  reinveat 
widow's  dower. 
RiKhta  a(  tcamnt  la  oobubob  mrlaB  taxes. 

Cited  in  HaKe  v.  Lee,  106  La.  486,  31  So.  64,  holding  cotenant  purchasing  «t 
tax  sale  only  acquires  claim  against  coowners  for  reimbursement. 

Cited  in  note  (0  L.  R.  A.  769)   on  redemption  from  tax  saJe. 

0  L.  R.  A.  744,  WESTERN  U.  TELEG.  CO.  v.  SHORT,  63  Ark.  434,  14  B.  W.  M9. 
Llakllltr  for  ■•vUsence  la  trannalaaton  of  mcaaasea. 

rated  in  Mitchell  v.  Western  U.  Teleg.  Co.  12  Tex.  Civ.  App.  281,  33  S.  W. 
1016,  and  Reed  v.  Western  U.  Telfeg.  Co.  135  Mo.  673,  34  L.  R.  A.  497,  68  Am.  St. 
Rep.  009,  37  S.  W.  904,  holding  that  telegraph  company  cannot,  by  contract,  ex- 
empt itself  from  liability  far  servant's  negligence;  Fieischner  v.  Pacific  Postal 
Teleg.  Coble  Co.  56  Fed.  742,  holding  telegraph  company  liable  for  operator's  fail- 
ure to  inform  sender  of  important  message,  of  break  in  line  nottvith standing  stip- 
ulation Eigainst  liability  for  unrepeated  message;  Shaw  v.  Postal  Teleg.  t  Cable 
Co.  79  Miss.  696,  66  L.  R.  A.  493,  89  Am.  St.  Rep.  666,  31  So.  222  (dissenting 
opinion),  majority  holding  that  contract  valid  where  made  exempting  telegraph 
company  from  liability  for  mistakes  in  unrepeated  message  will  be  sustained  in 
other  state. 

Cited  in  footnotes  to  Coit  v.  Westeni  U.  Teleg.  Co,  53  L.  R.  A.  678,  which  holds 
one  requesting  information  bound  by  correspondent's  agreement  with  telegraph 
company  limiting  liability;  Brown  v.  Postal  Teleg.  Cable  Co.  17  L.  R.  A.  048, 
which  holds  limitation  of  amount  of  liability  for  mistake  in  transmitting  tele- 
gram, void  aa  to  mistake  caused  by  negligence;  Birkett  v.  Western  U.  Teleg.  Co. 

33  L.  R.  A.  404,  which  holds  valid,  condition  against  liability  beyond  amount  paid 
for  sending  unrepeated  message. 
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Cited  in  notes  (13  L.  R.  A.  510]  on  effect  of  atipulatioiis  in  eontract  to  traiiB- 
tnit  telegrams;  [11  L.  R.  A.  102]  on  atipulation  for  sixty  days'  notion  in  oontracts 
for  delivering  telegranu. 
ReeoTeFT  of  d«m«y  Imeldc&'allr  veavltlsK  (Pom  breseh  of  ooBtnMt. 

Cited  in  Weitera  U.  lel^.  Co.  v.  Henley  23  Ind.  App.  25,  54  N.  B.  775,  denying 
liability  of  telegraph  company  failing  to  deliver  message,  for  mental  distress  suf- 
fered by  sender  througb  not  being  met  at  railroad  station;  Murrell  t.  Pacide  Exp. 
Co.  54  Ark.  26,  26  Am.  St.  Rep.  17,  14  S.  W.  1098,  holding  express  company,  with- 
out notice,  not  liable  for  difference  between  special  sale  and  market  price  of  goods 
delayed  in  shipment;  Moffitt-West  Brug  Co.  v.  Byrd,  34  C.  G.  A.  364,  92  Fod.  293, 
holding  incidental  expenses  of  purchaser  in  connection  with  contract  of  sale  not 
recovcrabla. 

Cit«d  In  note   (63  L.  B.  A.  38,  42,  94,  96]   on  loss  of  profits  as  sn  element  of 
damagea  for  breach  of  contraet. 
LlkkllltT  tor  DilBtBke  ta  a>r«>Mtted  mMwaucc- 

Cited  in  Western  U.  Teleg.  Co.  t.  Lyman,  3  Tex.  Civ.  App.  464,  22  S.  W.  656, 
holding  that  failure  to  repeat  message  does  not  excuse  negligent  misdirection. 
PvirerB  of  telesTKyli  ooiBp«Btea. 

Cited  in  footnote  to  State,  Dnke,  Prosecutor,  v.  Central  N.  J.  Teleph.  Co.  11 
L.  R.  A.  664,  which  holds  company  organized  under  act  to  regulate  tel^raph 
companies  may  condenm   route  for  telephone  lines. 
LlmltntloB  of  rlsh*  to  oontntet. 

Cited  in  Leep  t.  St.  Louis,  I.  M.  &  8.  R.  Co.  58  Ark.  417,  23  L.  R.  A.  260,  41 
Add.  St  Rep.  109,  26  S.  W.  76,  holding  act  prohibiting  withholding  of  dis- 
charged employee's  wages,  unconstitutional  as  to  persons,  but  valid  as  to  oor- 

9  L.  R  A.  748,  BURBANK  t.  BtmBANK,  162  Mass.  264,  25  N.  E.  427. 

9  L.  R.  A.  760,  LOUISVILLE,  N.  A.  t  C.  R.  CO.  v.  NITSCHB,  126  Ind.  229,  28 

Am.  St.  Eep.  682,  26  N.  E.  61. 
ComplalBt  l>  aetlona  for  pcnnittlnc  Ore  to  apreod. 

Explained  in  Miller  t.  Miller,  17  Ind.  App.  612,  47  N.  E.  338,  holding  that  oom- 
plaint  allying  flre  aet  "purposely,  wrongfully,  and  negligently"  proceeds  upon 
theory  of  negligence. 

Cited  in.  Ohio  &  M-  R.  Co.  t.  Trapp,  4  Ind.  App.  72,  30  N.  E.  812,  holding  com- 
plaint alleging  negligent  escape  of  flre  from  defendant's  premises  sufficient; 
Louisville,  N.  A.  &  C.  R.  Co.  t.  Palmer,  13  Ind.  App.  162,  39  N.  E.  881,  holding 
allegation  that  fire  was  Diligently  permitted  to  escape  to  plaintiff's  pranises 
essential;  Lake  Erie  &  W.  R.  Co.  t.  Lowder,  7  Ind.  App.  644,  34  N.  E.  447,  hold- 
ing that  complaint  charging  negligence  in  permitting  fire  to  spread  from  train 
wreck  to  plaintiff's  property  states  cause  of  action;  Wabash  R.  Co  t.  Schulti, 
30  Ind.  App.  499,  64  N.  E.  48),  holding  paragraph  of  complaint  charging  negli- 
gence in  permitting  Bre  to  escape  from  right  of  way,  sufficient. 

Distinguished  in  Lake  Erie  &  W.  R.  Co.  v.  Miller,  9  Ind.  App.  194,  36~  N.  E. 
428,  holding  that  allc^tion  of  negligence  in  relation  to  spark-arresters  does 
not  state  oaoM  of  action  tor  n^ligeutly  permitting  fire  to  escape  from  prem- 
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IjlftbllltT  for  atartlnv  Are  oa  o>e's  o*vn  ppe^laea. 

Cited  in  Brummit  t.  Furnesa,  1  Ind.  App.  410,  50  Aid.  St.  Kep.  215,  27  N.  E. 
656,  holding  setting  fire  to  peat  bed  extending  into  neighbor's  land,  in  dry  time, 
negligence;  Terre  Haute  i  L.  R.  Co.  v.  Walab,  11  Ind.  App.  18,  38  N.  E.  534, 
holding  railroad  liable  for  negligently  permitting  fire  to  escape  from  right  of 
way;  Tien  v.  Louiaville,  N.  A.  4  C.  R.  Co.  15  Ind.  App.  307,  44  N.  E.  45,  tms- 
ing,  without  deciding,  question  whether  setting  fire  to  bum  over  right  of  way 
positive  wrong,  permitting  recovery  independent  of  u^iigence;  Chicago  &  E.  R. 
Co.  T.  Smith,  0  Ind.  App.  266,  33  N.  E.  241,  holding  that  presence  of  combuatible 
material  on  adjoining  land  imposes  duty  on  railroad  company  to  exercise  greater 
care  against  setting  tires. 

Cited  in  notes  (21  L.  E.  A.  258,  260)  on  liability  tor  setting  fires  which  spremd 
to  property  of  others;  (11  L.  B.  A.  606,  SOT)  on  right  of  railroad  company  to 
burn  combustibles  im  its  right  of  way. 

Cited  in  Chieogo,  St.  L.  ft  P.  R.  Co.  t.  Williams,  131  Ind.  34,  30  X.  E.  696, 
holding  Are  set  on  railroad  land,  burning  over  intervening  lands,  subdued  sev- 
eral tiroes  but  again  breaking  out,  proximate  cause  of  resulting  injury;  Pitts- 
burgh, C.  C.  t  St.  L.  R.  Co.  v.  Iddings,  28  Ind.  App.  612,  62  N.  E.  112,  holding 
nf^iigence  in  permitting  flre  to  spread  from  right  of  way  to  adjoining  lands 
proximate  cause  of  destruction  of  roadway;  Chicago  ft  E.  I.  R.  Co.  v.  Ross,  24 
Ind.  App.  22B,  60  N.  E.  451,  and  Chicago  iS  E.  K.  Co.  v.  Kreig,  22  Ind.  App.  405. 
53  N.  E.  1033,  holding  ure,  negligently  started  in  adjoining  premises,  passing  to 
plaintiff's  property  without  intervention  of  independent  human  agent^,  proxi- 
mate cause  of  resulting  injury;  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Barnes,  S  Ind. 
App.  220,  28  N.  E.  328,  holding  fire  escaping  to  adjoining  pasture  proximate 
cause  of  injury  to  stock  wandering  into  it;  Union  l*.  R.  Co.  v.  McCoUum,  2  Kao. 
App.  327,  43  Pae.  97,  and  Lake  Erie  &  W.  R.  Co.  v.  Keiser,  25  Ind.  App.  425. 
58  N.  E.  505,  holding  ordinary  wind,  causing  fire  to  brealc  forth  afresh,  not  in- 
tervening cause;  Chicago  &  E.  R.  Co.  v.  Luddington,  10  Ind.  App.  637,  38  N.  K. 
342,  holding  fire  carried  by  wind  across  intervening  premises,  proximate  came 
of  resulting  injury;  Reid  v.  Evanaville  ft  T.  II.  B.  Co.  10  Ind.  App.  390,  63  Am. 
St.  Rep.  3fll,  36  N.  E.  703,  holding  railroad's  delay  in  forwarding  car  not  prcnd- 
tnate  cause  of  destruction  by  fire  from  adjacent  building;  Davis  v.  Williama,  4 
Ind.  App.  401,  31  N.  E.  204,  holding  owner  of  dead  dog  placed  in  highway  with- 
out his  knowledge  not  liable  to  person  whose  horse  was  fri^t^ied  thereby; 
KnoufF  v.  Logansport,  26  Ind.  App.  206.  84  Am.  St.  Rep.  292,  68  N.  E.  347.  hold- 
ing failure  to  maintain  railing  at  abutment  proximate  cause  of  injury  to  one 
falling  over  while  dodging  bicycle;  Ohio  ft  M.  R.  Co.  v.  Trowbridge,  126  Ind. 
395,  26  N.  E.  64,  holding  band  car  wrongfully  placed  on  highway  proximate 
cause  of  injuries  received  through  horse's  taking  fright  at  it;  Chicago,  I.  A 
L.  R.  Co.  v.  Martin,  :il  Ind.  App.  318,  6S  N,  E.  591,  holding  unsafe  emliankmciit 
proximate  cause  of  death  of  quarry  employee  leaping  from  runaway  car,  and 
rolling  under  wheels;  Chicago  ft  E.  R.  Co.  v.  Leah,  158  Ind.  424,  63  N.  E.  704, 
liolding  ordinary  wind  not  a  new  and  independent  intervening  agency  in  spread 
of  fire. 

Cited  in  footnote  to  Missouri  P.  R.  Co.  v.  Columbia,  68  L.  R.  A.  399,  which 
holds  placing  on  platform  heavy  doors  blown  on  track  by  severe  gale  not  proxi- 
mate cause  of  derailment  of  engine. 
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Cited  in  not«  ( IT  !<.  K.  A.  38)  on  effect  of  concurring  negligence  of  third  per- 
Boa  OB  liobilitj  of  one  sued  for  negligently  oauelng  injury. 

9  L.  R.  A.  754,  CLEVELAND,  C.  C.  *  I.  R.  CO.  v.  CLOSSER,  126  Ind.  348,  3 
InUrs.  Cora.  Kep.  387,  22  Am.  St  Hep.  593,  26  N.  E.  IS9. 

DlBcrlmiKBtloB  tm  tab^Tsca  by  ooFpOFAllonB, 

Cited  in  Indiana.  Natural  Dlumioating  Gas  Co.  v.  SUte,  ISS  Ind.  523,  57 
L.  B.  A.  763,  63  N.  E.  220,  holding  that  option  to  charge  meter  or  "flat"  rates 
for  gaa  to  conHumem  does  not  authorize  charging  meter  rate  to  one  pereon  only; 
Lo*ejoy  v.  Michels,  88  Mich.  28,  13  L.  E.  A.  775,  4B  N.  W.  BOl  (concurring  opin- 
ioa),  holding  combination  to  control  prices,  unlawful;  Chicago,  M.  ft  St.  P.  R. 
Co.  T.  Wabaah,  St.  L.  4  P.  R,  Co.  4  Inters.  Com.  Rep.  681,  9  C.  C.  A.  864,  27 
U.  S.  App.  1,  61  Fed,  997,  holding  pooling- railway  agreement  void. 

Cited  in  footnotes  to  Cook  v.  Chicago,  R.  I.  &  P.  R,  Co.  9  L.  R.  A.  764,  which 
holds  allowance  of  rebate  to  some  customers  unjust  discrimination;  Fit^erald 
T.  Grand  Trunk  R.  Co.  13  L.  R.  A.  70,  which  holds  agreement  for  rebate  to  one 
shipper  illegal ;  Bagg  \.  Wilmington,  C.  &  A.  R.  Co.  14  L.  R.  A.  596,  which  holds 
act  compelling  shipment  of  freight  within  specified  time  not  interference  with 
commerce:  Western  U.  Tel^.  Co.  y.  Call  Pub.  Co.  27  L.  R.  A.  622,  which  an- 
thori7.cs  difference  in  tel^raph  rates  to  morning  and  evening  paper. 

Cited  In  notes  (12  L.  R.  A.  430)   on  rates  of  freight,  long  and  short  hanla  and 
interstate  commerce  regulations;   (18  L.  R.  A.  105)  on  right  of  carrier  at  com- 
mon law  to  discriminate  between  passengers  and  shippers. 
KnowlpaK*  of  corpomte  >sent*,  •»  notice. 

Cited  in  Indiana,  I.  t  I.  R.  Co.  v.  Snyder,  140  Ind.  660,  39  N.  E.  912,  holding 
knowledge  of  carpenter  making  car  handles,  of  defective  handle,  notice  to  master. 
Special   llDdlBSB   msd   evidence    snppartliiK   IrndsiaeBt. 

Cited  in  Kedey  v.  Petty,  163  Ind.  185,  54  N.  E.  798,  and  Becknell  v.  Hoaier, 
10  Ind.  App.  8,  37  N.  E.  580,  holding  special  verdict  to  be  considered,  not  in  de- 
tachments, but  as  a  whole;  EUinger  v.  Rawlinga,  12  Ind.  App.  340,  40  N.'E. 
146,  sustaining  judgment  for  pi-i'ls  sold  and  delivered  where  part  of  them,  not 
like  sample,  were  not  promptij  returned;  Merritt  v.  Temple,  155  Ind.  498,  58 
N.  E.  699,  holding  that  if  special  finding,  taken  as  a  whole,  eupporta  judgment, 
it  must  Btand. 
Aatkorltr  •>(  railroad  commtwlonera. 

Cited  in  footnote  to  State  ex  rel.  Tompldna  t.  Chicago,  M.  &  St.  P.  R.  Co.  47 
Ia  R.  A.  509,  which  sustains  railroad  comroissioner'B  authority  to  require  build- 
ing of  depot. 

Power  of  leBlalatare  to  rcK>late  frelsli*'  aad  tarea. 

Cited  in  Indianapolis  v.  Navin,  161  Ind.  144,  41  L.  R.  A.  340,  47  N.  E.  525, 
upholding  constitutionality  of  3-cent  fare  act. 

Cited  in  notes  (11  L.  R.  A.  247)  on  power  of  Congress  to  regula-te  commerce^ 
(11  L.  E.  A.  452)  tm  state  reflation  of  fares  and  freights;  (13  K  R.  A.  107) 
an  power  of  state  law  to  regulate  interstate  commerce. 

»  L.  R.  A.  764,  COOK  v.  CHICAGO,  E.  I.  &  P.  R.  CO.  31  Iowa,  551,  3  Inters. 

Com.  Rep.  383,  26  Am.  St.  Rep.  512,  46  N.  W.  1080. 
DiacrlmlBBdaar  rates  ky  fiarrler. 

Followed  in  Blair  v.   Sioui  City  t  P.  E.  Co.   109  Iowa,  380,  BO  N.  W.  673, 
L.  B.  A.  AU.— Vol.  II.— 17. 
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holding  tiutt  rejlroads,  entering  agreement  for  joint  rates,  create  new  line,  fab- 
ject  to  Ian  prereating  diacrimi nation. 

ated  in  Kidder  v.  Fitchburg  'R.  Co.  106  Mobs.  400,  43  N.  E.  115,  upholding 
right  of  eipresB  compssj  to  same  privileges  and  facilities  sa  those  furnished 
others  b;  railroad  company;  Kell;  v.  Chicago,  M.  i:  St  P.  S.  Co.  83  Iowa,  449, 
61  N.  W.  967,  denfiQg  that  unjust  discrimination  is  shown  I^  company  famish- 
ing free  transportation,  when  r&tee  charged  others  axe  reaMUiable;  Western  U. 
Teleg.  Co.  v.  Call  Pub.  Co.  44  Neb.  346,  27  L.  R.  A.  628,  48  Am.  St.  Rep.  TS9, 
02  N.W.E06  (dissenting  opinion), majority  denying  telegraph  company's  liability 
to  repay  excess  of  usual  rate,  transmission  being  made  under  different  eirci&ii- 

CaBtB>«>  law  as  to  dtaorlBklnittloii. 

Cited  io  Murray  v.  Clkieago  A  N.  W.  R.  Co.  62  Fed.  44,  and  Uurray  t,  Chicago 
ft  N.  W.  R.  Co.  36  C.  C.  A.  66,  92  Fed.  872,  holding  that  common  law  gires  ship- 
per right  of  action  for  fraudulent  discrimination,  independent  of  interstate  law. 

Cited  in  note  ( IB  L.  R.  A.  105)  on  right  of  carrier  at  common  law  to  discrim- 
inate between  passengers  or  shippers. 

Distinguished  in  Gattoa  v.  Chicago,  R.  I.  &  P.  R.  Co.  95  Iowa,  143,  SS  L.  B. 
A.  568,  63  N.  W.  680,  denying  that  common  law  is  part  of  national  jurisdictios 
authorizing  state  to  recover  freight  overcharges  on  interstate  shipment;  Beadle 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  51  Kan.  262,  32  Pac  910,  holding  provi-.i«n>^ 
of  statute  allowing  treble  damages  for  overcharge  by  carrier,  substituted  i-  r 
■n-Iaw  action. 


Op«mtlo>  at  ■tmtate  at  IlBtlMloua. 

Followed  in  Cole  ^-  Charles  City  Nat.  Bank,  114  Iowa,  636,  87  N.  W.  671, 
denying  that  statute  of  limitations  begins  to  run  till  discovery  of  mistake  ia 
bank  account. 

Cited  in  Murray  v.  Chicago  ft  N.  W.  R.  Co.  35  C.  C,  A.  85,  02  Fed.  871,  hold- 
ing that  statute  does  not  b^in  to  run  against  shipper's  action  for  fraudulent 
discrimination  until  fraud  discovered. 

Cited  in  note  (26  L.  R.  A.  567)  on  how  far  statute  of  limitations  will  be  re- 
garded as  having  abrogated  maxim  that  one  cannot  profit  by  his  own  wrong. 

Disapproved  in  effect  in  McBride  v.  Burlington,  C.  E.  ft  N.  R.  Co.  97  Iowa,  OS, 
60  Am.  St  Rep.  306,  86  N.  W.  73,  denying  that  operation  of  statute  ii  inter 
rupted  by  oompsBy's  concealment  of  facts  concerning  accident. 

0  L.  R.  A.  76T,  BROWH  v.  POOL,  81  Iowa,  4S6,  48  N.  W.  1089. 

Erroneously  cited  in  Lowry  v.  Chicago,  B.  ft  Q.  R.  Co.  40  Fed.  6S,  on  subject 
of  discriminating  rates  by  carriers. 
Notice  to  redeem  trou  tux  aale. 

Cited  in  Shelly  v.  Bmith,  07  Iowa,  264,  66  N.  W.  172,  holding  one  improving 
and  tilling  land  in  same  quarter  section  entitled  to  notice  to  redeem;  Seymour  t. 
EarrisDn,  86  Iowa,  138,  52  N.  W.  114,  holding  notjoe  to  redeem  unneoeasajy 
when  property  sold  In  name  of  person  taxed. 

ncpaj-meiit   by  conCrlbatloa  Bmonv   eoteaHiita. 

Cited  in  note  (0  L.  R.  A.  740)  on  right  to  reimbnriement  by  eontj-ibutica 
among  cotenauts. 
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■-  SECRETARY  OF  STATE,  82  Mich.  573, 


Followed  in  Be  Jotilja,  117  Mich.  443,  TS  N.  W.  B30,  holding  that  amendment 
to  ConBtitution  raising  salaiy  of  judges  becomei  operative  at  time  of  ratification. 

Cited  in  State  t.  E7le,  16S  Mo.  297,  66  L.  R.  A.  118,  footnote,  p.  115,  65  S.  W. 
763,  holding  amendment  to  Constitution  tn.lHng  informatitm  and  imdictmttit 
concurrent  remedies  operatire  from  time  of  canvaBi  of  votea. 

CoBitttalloiiBl  oOBventton*  aMd  ain«ndin«BtB. 

Cited  in  footnotes  to  State  ae  rel  Torryeon  v.  Grey,  19  L.  R.  A.  134,  nhteh 
holda  publication  of  proposed  cmutitutional  amendmenta  eixteoi  to  eighteen 
months  before  election,  allowable;  Stat«  e»  rel.  Winemon  v.  Dahl,  34  L.  R.  A. 
97,  vhich  holds  Bubmission  to  popular  vote  of  proposal  for  constitutional  coaven- 
tion  properly  made  by  legislature;  Wonnan  t.  Hagon,  21  L.  R.  A.  718,  which 
holds  governor's  proclamation  of  adoption  of  constitutional  amendment  conclu- 
aive;  Com.  ««  rel.  Elkin  v.  Griest,  50  L.  R.  A.  568,  which  holds  governor's  ap- 
proval of  proposed  constitutional  amendment,  unnecessary ;  Edwards  v.  Lesueur, 
31  L  E.  A.  816,  which  holds  proposed  constitutional  amendment  tor  changing 
looation  of  seat  of  stat*  gorermnent  not  Invalidated  by  new  conditions  imp(M«d. 

•  L.  R.  A.  772,  CRAMER  v.  CLOW,  81  Iowa,  255,  47  N.  W.  50. 

AdTsrae  p(M>«aBlOH. 

Followed  in  Boling  v.  Clark,  83  Iowa,  483,  60  N.  W.  57,  holding  toi  years  of 
notorious  adverse  possession  based  upon  contract  by  husband,  luflOcient,  against 
wife's  interest 

Cited  in  Independent  District  v.  Fagen,  94  Iowa,  G78,  63  N.  W.  460,  holding 
ten  years'  adverse  possession  by  school  district  sufficient  to  support  aotioo  to 
quiet  title. 

Cited  in  footnotes  to  Sontog  v.  Bigelow,  16  L.  R.  A.  320,  which  holds  maater's 
deed  in  partition  proceedings  sufficient  color  ot  title  upon  which  to  found  claim  of 
adverse  possession;  Alexander  v.  Wilcox,  9  L.  R.  A.  735,  which  holds  title  ac- 
quired as  against  lieu  of  tax  deed  by  ten  years'  adverse  possession. 
-  Cited  In  notes  (9  L.  R.  A.  f69)  mi  constructive  notice;  service  by  publication; 
( 14  L.  R.  A.  207 )  on  defenses  in  action  of  ejectment. 

0  I..  R.  A.  777,  SWEESEY  t.  SPARLING,  81  Iowa,  433,  26  Am.  St.  Rep.  506, 

40  N.  W.  1058. 
Homestead  rlKlita. 

Cited  in  footnote  to  Wilkinson  v.  Merrill,  11  L.  R.  A.  532,  which  holds  house- 
holder not  deprived  of  homestead  right  by  death  of  entire  family. 

Cit«d  in  note  (11  li.  R.  A.  70S)  on  judgment  lien  subject  to  homestead  right. 

«  L.  R.  A.  780,  TRAGB8SER  v.  GRAY,  73  Md.  250,  20  Am.  St.  Rep.  687,  20  Atl. 

005. 
P«llc«  p«war. 
Cited  in  BUte  t.  Heinemann,  80  Wis.  268,  27  Am.  St.  Rep.  34,  40  N.  W.  BIS, 


D,gH,zedr,yGOOgIe 


260         L.  K.  A.  CASES  AS  AUTHOKITIES.  [9L.RA. 

holding  Btatuts  impOBing  peoaltf  upon  keeping  retail  pharmaey  without  haTiiii 
r^Btered  pharnmciBt  in  emplo;,  valid. 

Cited  in  note  (14  L.  R.  A.  682,  584)  on  constitutional  equalitf  of  pririlrges, 
immunities,  and  protection. 

DistinguiBhed  in  lemplar  v.  Stat«  Examiners,  131  Mich.  256,  90  N.  W.  105S, 
holding  unconstitutional  act  prohibiting  issuuice  of  barbera'  licenseB  to  aliens. 
ReKvlBtton  ••(  a>le  vt  iBtoxIcatlns  Hqnora. 

Cited  in  State  ew  rel.  George  v.  Aiken,  42  S.  C.  235,  26  L.  R.  A.  353,  20  S.  E. 
221,  holding  statute  r^ulating  time  and  place  of  sale,  and  permitting  sale  only 
I9-  state  officers,  valid ;  State  e»  rel.  Noble  v.  Cheyenne,  7  Wjo.  437,  40  L.  K.  A. 
716,  52  Pac  976,  holding  oMinance  vesting  descretionary  power  in  municipal 
oouncil  to  issue  licenses,  valid;  FarravilU  v.  Walker,  101  Va.  327,  61  L.  K.  A. 
127,  W  An.  St.  Rep.  S7D,  43  S.  E.  558,  Holding  constitutional,  act  peimittinf 
town  to  establish  dispensarj  for  exclusive  sale  of  liquors. 

Cited  in  footnotes  to  Com.  v.  towler,  33  L.  R.  A.  839,  which  sustains  restraisl 
of  sales  of  liquor  by  diuggists  for  medicinal  purposes  except  <hi  physician's  pre- 
scription; State  V.  Gerhardt,  33  L.  R.  A.  313,  which  upholds  requirement  for 
locking  doors  of  room  where  liquor  sold  during  prohibifed  hours;  Bennett  ». 
Pulaski,  47  Ii.  R.  A.  278,  which  sustains  ordinance  for  closing  saloons  between 
ten  and  four  at  night  and  on  Sundays,  but  not  requirement  for  removing  curtsdn^ 
on  front  doors  and  windows. 

Cited  in  notes  (40  L.  R.  A.  417)  on  liability  of  carrier  for  transporting  in- 
toxicating liquors;  (10  L.  R.  A.  616)  on  interstate  commerce;  importations  of 
intoxicating  liquors;  sale  by  importer. 

Distinguished  in  £ii>  poirtt  Tbeisen,  30  Fla.  S37,  32  Am.  St.  Rep.  36,  II  So. 
eOl,  holding  ordinance  prohibiting  use  of  Btat«  liquor  license  within  certain  dis- 
tance of  church  or  school,  except  with  consent  of  conunon  council,  void. 

a  L.  R.  A.  786,  MAOENAU  v.  FREMONT,  30  Neb.  843,  27  Am.  St.  Rep.  436, 

47  N.  W.  280. 
Validity  of  Beta  of  de  facto  olllo«r> 

Cited  in  Waite  ^  SanU  Cruz,  184  U.  S.  323,  46  L.  ed.  666,  22  Sup.  Ct.  Eep. 
327,  Reversing  89  Fed.  628,  holding  act  of  de  facto  officer  in  signing  city  bonds 
valid  as  to  public  and  third  persons. 

Cit«d  in  footnot«  to  Olivet  v.  Jersey  Qty,  48  !„  R.  A.  412,  which  holds  unau- 
thorized acceptance  of  second  office  doM  not  prevent  cme  from  being  d«  facto 
officer  on  continuing  p^fonnance  of  duties  of  first  office. 
TraaaBBtlOH  of  bBalncaa  la  mniiloliHil  bvdlca. 

Cited  in  Moore  v.  Perry,  119  Iowa,  427,  93  N.  W.  610,  holding  business  present, 
able  at  special  meeting  of  council,  properly  considered  at  adjourned  session  there- 
of. 

Cited  in  footnotes  to  Pollasky  v.  Schmid,  66  L.  R.  A.  014,  which  requires  two- 
thirds  majority  of  all  members  elect«d  to  council  to  pass  ordinance  over  veto 
though  some  seats  vacant;  Board  of  Education  v.  Best,  27  L.  B.  A.  77,  which  holds 
mandatory,  provision  for  requiring  ayes  and  nays  oa  motion  to  employ  teacher. 
—  Potver*  ot  execatlve  ofllceFB. 

Cited  in  footnotes  to  Cate  v.  Martin,  48  L.  R.  A.  613,  which  denies  mayor '« 
power  to  veto  action  by  aldermeat  in  passing  on  election  for  member  of  board; 
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Brown  v.  Foster,  31  L.  R.  A.  116,  whicli  authorizes  mayor  to  vote  only  to  turealc 
tie;  State  ex  rel.  Young  v.  Yates,  37  L.  B.  A.  205,  which  holds  mayor's  right  to 
casting  vot«  in  case  of  tie  not  restricted  by  provision  requiring  majority  vote 
of  all  members  of  council;  State  »  rel,  Morria  v.  McFarland,  39  L.  R.  A.  Z82, 
which  holds  auditor's  right  to  give  casting  vote  on  tie  vote  by  township  tnixtces 
not  limited  to  vote  by  ballot;  Wooster  v.  Itlullins,  25  L.  R.  A.  694,  whirh  nu'Jior- 
izes  casting  vote  by  mayor  where  three  newspapers  receive  each  the  votes  of 
four  aldermen. 

Tax  oa  oceamtloiiB. 

Followed  in  York  v.  Chicngo,  B.  4  Q.  R.  Co.  56  Neb.  5B0,  76  N.  W.  1006,  denying 
that  statute  imposing  occupation  tax  upon  common  carrier  is  violation  of  Consti- 
tution; SteidI  V.  State,  63  X<-b.  697,  88  K.  VC.  853,  holding  money  paid  for  occu- 
pation license,  license  money,  not  tax;  Templeton  v.  Tekamah,  32  Neb.  544,  49  N. 
W.  373,  denying  that  law  authorizing  cities  to  collect  occupation  tax  is  unconsti- 
tutional. 

Cited  in  fK-rmiin- American  F.  Ins.  Co.  v.  Minden,  51  Neb.  B74,  71  N.  W.  995, 
sustaining  riglit  of  city  to  impose  orcupation  tax  upon  inaurance  company,  apply- 
ing proceeds  to  support  fire  department;  Western  U.  Teleg.  Co.  v.  Fremont,  39 
Nd).  088,  26  L.  E.  A.  700,  5  Inters.  Com.  Ecp.  51,  58  N.  W.  415,  upholding  city's 
right  to  collect  occupation  tax  from  telegraph  company;  State  en  rel.  School  Dis- 
trict V.  Aiken,  61  Neb.  493,  85  N.  W.  395,  and  German -American  F.  Ina.  Co.  v. 
Minden,  51  Neb.  877,  71  N.  W.  995,  denying  city's  authority  to  make  payment  of 
occupation  tax  condition  precedent  to  condueting  business;  Statf  ex  rel.  School 
District  ¥.  Boyd,  63  Neb.  830,  58  L.  R.  A.  Ill,  89  N.  W.  417  (dissenting  opinion), 
majority  holding  ordinance  adopted  to  raise  revenue  by  imposing  occupation  as- 
sessment, tax  ordinance. 

Cited  in  footnotes  to  Com.  use  of  Titusrille  v.  Clark,  57  L.  R,  A.  348,  which 
holds  void,  exemption  from  licpnse  tax  of  contractors  and  real-estate  dealers,  but 
not  others,  whose  business  is  less  than  S1,000;  Child  v.  Bemus,  12  L.  R.  A.  57, 
which  holds  discretionary  power  granted  mayor  to  revoke  licenses  not  unreason- 
able; Perry  v.  Salt  I.ake  City,  11  L.  E.  A,  446,  which  holds  that  city  council  has 
wide  discretion  as  to  granting  of  licenses;  Hoefling  v.  San  Antonio,  16  L.  R.  A. 
008,  which  holds  that  city  cannot  levy  occupation  tax  on  persons  not  similarly 
taxed  by  state;  Hnrrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordi- 
nance imposing  greater  license  fee  for  sale  of  liquors  on  main  street  of  town  than 
elsewhere;  Knisely  v.  Cotterot,  50  1-.  R.  A.  86,  which  sustaina  statute  fixing  dif- 
ferent rates  of  license  for  retailers,  wholesalers,  and  sellera  on  board  of  trade. 

Cited  in  note  (60  L.  R.  A.  341J  mi  constitutional  equality  in  the  United  States 
in  relation  to  corporate  ta.xation. 

Overruled  in  Rosenblooro  v.  State,  64  Nd>.  347,  67  L.  R.  A.  024,  8B  N.  W.  HKO, 
holding  statute  authorizing  imprisonment  for  nonpayment  of  license  tax,  valid. 

COHBtltatloaBl  pFoteotion  of  pvllttT«l  and  praprrty  rlsktB. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Moores,  55  X'eb.  4HH,  41  L.  R.  A.  627,  76  N. 
W.  175,  sustaining  power  of  courts  to  declare  statute  invalid  which  deprives 
voters  of  cities  from  choosing  their  own  officers. 

Cited  in  note  (11  L.  R.  A.  ^86)  on  constitutional  protection  of  property  rights. 

Bnforcealillltr  «f  valid  part*  at  mtmtutc  or  ardlBBnce. 

Cited  in  State  ex  rel.  Farmers  5Iut.  Ins.  Co.  v.  Moore,  48  Neb.  877,  07  N.  W.  878, 
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holding  constitutional  portions  of  statute  will  be  sustained  if  separable  frofD  in- 
valid part;  StaU  ea  f»i.  Wheeler  v.  Stuht,  52  Neb.  217,  Tl  N.  W.  841,  upholding 
Tslid  provisions  of  Btatut«,  illegal  in  part;  Re  Langstou,  65  Neb.  313,  75  N.  ^. 
828,  upholding  valid  parts  of  ordinance  prohibiting  keeping  billiard  looaa  wiUi- 
out  license. 


9  L.  R.  A.  792,  WILSON  v.  BROOKSHIRE,  126  Ind.  497,  26  N.  E.  131. 
RbI*  •■  t«  pvoCtlnar  aat  of  tr«t  relation. 

Cited  in  Taylor  v.  Calvert,  138  Ind.  76,  37  N.  E.  S31,  holding  that  guardiati 
cannot  obtain  title  adverse  to  ward's,  even  without  intending  fraud;  Prazier  v. 
Jeakfns,  64  Ean.  613,  67  L.  R.  A.  677,  footnote  p.  676,  68  Pac.  24,  holding  guard- 
ian's sale  to  her  husband  void. 

Cited  in  footnotes  to  Clark  v.  American  Coal  Co.  17  L.  K.  A.  S6T,  which  hold* 
ratiflable,  contract  by  which  agent  gets  stock  in  corporation  from  which  he  pur- 
chases for  principal;  Strong  v.  Brennan,  47  L-  B.  A.  79E,  which  denies  right  of 
attorney  to  recover  for  services  to  association  employing  him  when  also  engaged 
and  paid  by  adverse  party;  Harrison  v.  Mulvane,  64  L.  R.  A.  405,  which  holds 
one  charged  with  selling  corporate  stock  to  pay  aicumbrHnces  one  of  which  ha 
owns,  not  forbidden,  as  trustee,  to  buy  prior  liens  to  protect  own  interests. 

Cited  in  notes  (12  L.  R.  A.  396)  on  agent,  acting  in  double  capacity;  (13  L.  R. 
A.  492]  on  purchase  by  trustee  of  objects  of  trust;  ( 13  L.  R.  A.  493)  on  effect  of 
purchase  by  trustee;   (13  L.  R.  A.  494)  on  setting  aside  sale  of  trust  property  to 

Statata  at  Ilmttatloas. 

Cited  in  Parks  v.  Satterthwaite,  132  Ind.  416,  32  N.  E.  82,  holding  that  in  con- 
tlhning  trust,  where  demand  is  necessary,  statute  does  not  b^n  to  run  until  such 
demand  has  been  made;  Jefferson  School  Twp.  v.  Wortbington,  6  Xnd.  App.  5S9,  32 
N.  E.  807,  holding  six  years'  statute  of  limitations  applicable  to  action  to  recover 
tax  moneys  converted  bj  school  township;  Morgan  v.  King,  27  Colo.  669,  63  Pac 
416.  holding  Sve-year  statute  applicable  in  cases  of  fraud  where  trust  relation 
exists,  three-year  statute,  otherwise. 
NeiT  trial  aa  natter  at  rlsbt. 

Cited  in  Rariden  v.  Rariden,  1B9  Ind.  290,  28  N.  E.  701,  holding  assignee,  seek- 
ing to  establish  right  to  foreclose  mortgage,  not  entitled  to  new  trial  as  matter 
of  right;  Pool  V.  Davis,  136  Ind.  329,  34  N.  E.  1130,  holding  that  no  question  of 
title  being  involved  in  issues  adjudged  ngainat  a  party,  new  trial  as  matter  of 
right  is  not  given  bv  statute;  Boeder  v.  Xelter,  135  Ind.  S97,  35  N.  K  1014,  hold- 
ing new  trial  not  given  as  matter  oF  right  in  action  for  subrogation;  Seisler  v. 
Smith,  150  Ind.  93,  4Q  N.  E.  993;  Corbin  v.  Thompson,  141  Ind.  314,  40'N.  E.  532; 
Bennett  v.  Closson,  138  Ind.  S61,  38  N.  E.  46, — holding  that  where  in  one  of  tn-o 
joined  substantive  causes  of  action,  losing  party  is  not  entitled  to  new  trial,  new 
trial  will  not  be  granted;  Jones  v.  Peters,  28  Ind.  App.  3S7,  62  N.  E.  1019,  hold- 
ing new  trial  as  of  right  properly  denied,  in  action  to  quiet  title  and  declare  deed 
a  mortage;  Richwine  v.  Presbyterian  Church,  13S  Ind.  86,  34  N.  E.  737,  holding 
new  trial  as  of  right  not  demandable  where  action  is  substantially  one  for  in- 
junction and  damages;  Schlichter  v.  Taylor,  31  Ind.  App.  169,  07  N.  E.  556, 
denying  new  trial  in  partition,  defendant  claiming  title  and  possession  under 
oral  contract. 
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Tttl*  to  rMd  catete. 

at»d  in  BrmmoD  v.  Studabaker,  133  Ind.  164,  33  N.  E.  SS,  holding  tiU«  IB 
f«e  uquir»ble  hy  possession  or  limitation. 

9  L.  R.  A.  798,  HENDRY  t.  8QUIER,  128  Ind.  19,  2S  N.  E.  830 
Bi«M>k  »l  B«Te*DkeBl  to  f«p«If. 

Cited  in  Hanstm  t.  Cruse,. 156  Ind.  17S,  67  N.  E.  904,  denying  daroageH  to  tenant 
for  injuiiei  reaultlng  from  obvious  defect«  iThieli  landlord  agreed  to  repair;  Ham- 
ilton V.  Fearjr,  B  Ind.  App.  S21,  62  Am.  St.  Rep.  486,  35  N.  E.  48,  denying  land- 
lord's liability  (or  breadi  of  covenant  to  repair  irell,  causing  injur;  to  tenant. 

9  K  K.  A.  801,  HANAW  v.  BAILEY,  83  Uich.  24,  46  N.  W.  1039. 

Aots  •(  »»rtr  not  ma^ctlwg  >ppeBl. 

Cited  in  Whittaker  v.  Deadwood,  12  S.  D.  610,  82  N.  W.  202,  holding  payment 
of  tax  in  suit,  under  protest,  to  save  sale  of  property  not  ground  for  diamisaing 
•pp«aL 

Effect  of  akaeaoe  «t  ra-entrr  olniiBe  la  leaae. 

Distinguished  in  Ganson  v.  Baldwin,  93  Mich.  221,  63  N.  W.  171,  upholding  ac- 
tion to  recover  land  upon  defendaDt'B  breach  of  agreement  to  support  grantor,  al- 
though re-entry  clause  is  absent;  Be  Pennewell,  55  C  C.  A.  674,  119  Fed.  142, 
liolding  lease  not  forfeitable  for  violation  of  stipulation  against  subletting.  In 
absence  of  provision  therefor. 

9  L.  R.  A.  803,  KING  v.  WELBORN,  83  Mich.  185,  4T  N.  W.  108. 

RIslitB  IB  homeatekA. 

Approved  in  Lamont  t.  Le  Pevre,  96  Mich.  173,  56  N.  W.  887,  sustaining  home- 
stead exemption  in  land  purchased  for  homestead  upon  which  building  is  erected 
and  occupied  by  owner  for  residence  and  hotel;  De  Ford  v.  Painter,  3  Okla.  9fl,  30 
L.  R.  A.  728,  41  Pac.  9Q,  holding  building  in  hueineaa  part  of  city  exempt  as  home- 
stead where  owner  resides  on  part  of  second  floor,  and  remainder  of  building 
rented  for  oESees  and  stores;  Lawrence  v.  Morse,  122  Mich.  271,  80  N.  W.  1087, 
holding  tenant  in  common  entitled  to  benefit  of  homestead;  Smith  v.  Guckeu- 
beimer,  42  Fla.  4T,  27  So.  900  (dissenting  opinion),  majority  holding  that  entire 
block  not  wholly  uaed  aa  homestead  cannot  be  set  aside  as  exempt. 

Cited  in  footnote  to  Wilkinson  v.  Merrill,  11  L.  R.  A.  632,  which  holds  house- 
holder not  deprived  of  homestead  right  by  death  of  entire  family. 

Cited  in  note  ( II  L.  R.  A.  7U5)  on  judgment  liens  subject  to  homestead  right. 

r.  MILT  WEY,  78  Wis.  80,  23  Am.  St.  Rep.  393,  46  N. 

'WBteP  rlBhta. 

Cited  in  notes  (12  L.  R.  A.  637)  on  qualifled  property  in  water  front;  (12  L. 
R.  A.  673)  on  paramount  rights  of  navigation  and  commeroe;  (04  L.  R.  A.  9S2. 
V83)  on  liabilities  for  injuries  caused  by  attempted  exercise  of  rights  o( 
navigation. 

RiKbtB  aa  to  amtttam- 

Approved  in  Kuehn  v.  Milwaukee,  83  Wis.  688,  18  L.  R,  A,  666,  63  N,  W,  912, 
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bolding  injury  to  public  fiaherj  in  navigmble  atreun  not  ground  for  prirkte  nit 
bj  individuiil  fiBherman. 

Cited  in  footnoteH  to  State  v.  Earrub,  16  L.  R.  A.  761,  which  holds  statute  pro- 
hibiting shipment  of  oysters  in  shellB  from  state  not  interference  with  commerce; 
Cora.  V.  Brown,  28  L.  R.  A.  110,  which  BusUins  weekly  tax  on  sales  of  imten; 
Bradshaw  v,  linkford,  11  L.  R.  A.  683,  which  holds  that  question  of  dredging  for 
oysters  in  public  waters  in  specified  county,  cannot  be  submitted  to  certain  elec- 
tion districts  thereon- 
Cited  in  note  (00  L.  R.  A.  487,  525]  on  right  to  fish. 
Obleellou  Mrat  taken  am  appeal. 

Approved  in  Continental  Nat.  Bank  v.  MoGeoch,  !!2  Wis.  309,  M  N.  W.  606,  re- 
fusing to  consider  transactions  alleged  to  invalidate  settlement  with  crvditors 
where  not  specifically  presented  and  determined  by  trial  court. 
MuBiire  of  damsve*- 

Approved  in  Guetzkow  Bros.  Co.  v-  A.  H.  Andrews  ft  Co.  92  Wis.  217,  52  L.  R. 
A,  215,  53  Am.  St.  Rep.  900,  B6  N.  W.  119,  holding  fair  profit  lost,  measure  for 
brench  of  contract  to  furniBh  goodSi  Dt.  Barter  Medicine  Co.  v.  Hopkins,  83  Wi$. 
312,  53  N.  W,  501,  bolding  that  utmost  damages  for  sales  in  violation  of  defend- 
ant's contract  are  profits,  if  defendant  made  sales;  Pewaukee  Mill.  Co.  t.  Howitt. 
86  Wis.  277,  68  N.  W.  784,  holding  loss  of  rental  Talue,  measure  of  lessee's  dam- 
ages where  water  wheel  of  leas  power  than  stipulated  was  put  in. 

Cited  in  note  (52  L.  R.  A.  48)  on  damages  for  tort  as  affected  by  loss  of  profits. 
Distinguished  in  Hichhom  v.  Bradley,  117  Iowa,  139,  00  N.  W.  692,  bolding  lc»s.< 
of  profits  provable  upon  illegal  revocation  of  agency  to  introduce  brand  of  cig&rs 
into  specified  territory. 

0  r*  R.  A.  810,  HORN  v.  Mnj-ER,  136  Pa.  6M,  20  Atl.  706. 

Report  of  second  appeal  in  142  Pa.  567,  21  Atl.  994. 

CoTcnant  roaulnff  ^Itk  land. 

Approved  in  Webb  v.  Bennett's  Branch  Improv.  Co.  161  Pa.  628,  »  Atl.  260, 
holding  administrator  without  right  to  compensation  for  flooding  of  lands  subse- 
quent to  testator's  death,  in  violation  of  agreement  with  latter;  Patterson  v. 
Fair,  8  Northampton  Co.  Rep.  113,  holding  grant  of  right  to  conduct  water, 
covenant  running  with  the  land. 

Cited  in  footnote  to  Mott  v.  Oppenheimer,  17  L.  R.  A.  400,  vhieh  construes 
as  running  with  the  land  agreement  for  par^  wall  expressly  declared  to  run 
u'ith  land. 

Distinguished  in  Hill  v.  Pardee,  143  Pa.  104,  28  W.  N.  C-  451,  22  Atl.  815, 
holding  Ics^e  of  coal  mine  not  liable  for  failure  to  furnish  support  under  pred- 
cpc^i-oT'a  covenant  not  declared  on. 
Right  to  divert  watcp  of  ■tPeam. 

Cited  in  footnote  to  Gould  v.  Eaton,  38  L.  R.  A.  181,  which  denies  riparian 
on-ner'e  power  to  transfer  right  to  divert  water  from  atream  to  use  on  ncmripariMi 

6  L.  R.  A.  814,  VEON  v.  CREATON,  138  Pa.  48,  20  AU.  885. 

CiTll  damave  aot- 

Cited  in  Littell  v.  Young,  41  W.  N.  C.  103,  5  Pa.  Super.  Ct.  2U.  holding  that 
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person  injured  when  intoxicated  has  right  of  Tecovery  from  saloonkeeper,  under 
act  giving  damagea  to  any  person  aggrieved)  Bradford  v.  Boley,  36  W.  N.  C.  231), 
holding  wife  to  be  a  "person  aggrieved,"  having  action  for  damages  for  hiuband's 
impriaonment  for  manslaughter,  eonunitted  vhile  intoxicated ;  Cunningham  v. 
Forchet,  23  Tex.  Civ.  App.  S3,  36  S.  W.  5T4,  holding  one  whose  boarders  left 
because  of  saloon  and  dancehall,  "aggrieved"  thereby. 

Cited  in  footnote  to  Gage  v.  Harvey,  43  L.  R.  A.  143,  which  holds  loss  of 
money  taken  from  intoxicated  person's  pocket  not  included  In  damages  from  sale 
of  liquor  to  bim. 

Distinguished   in  Eddy  v.   Courtright,  Ql   Mich.   269,  61   N.  W.  887,  holding 
mother  receiving  support  from  son  killed  hj  int«iioatii»i,  within  statute  giving 
uctiou  for  injury  to  means  of  auppCHt. 
LIcennlnK  a>le  of  llaoor*. 

Cited  in  footnoto  to  Perry  v.  Salt  Lake  City,  11  L.  R.  A.  446,  which  holds  city 
council  has  wide  discretion  as  to  granUng  of  licensee. 
'Wkmt  Itqaors  Rr«  ■■toxlc*tl>a:- 

Cited  in  note  (10  L.  R.  A.  620)  on  cider  as  a  fermented  liquor. 

B  L.  R.  A.  817,  ROSUM  t.  HODGES,  1  8.  D.  308,  47  N.  W.  140. 

DemBMd  l»etOF«  mlt. 

Cited  in  Guernsey  v.  Tuthill,  12  S.  D.  595,  82  N.  W.  190,  and  Consolidated 
Land  t  Irrig.  Co.  v.  Hawlcy,  7  S.  D.  231,  63  N.  W.  904,  holding  demand  unneces- 
sary in  action  for  wrongful  seizure  of  property  by  officer;  Willard  t.  Monarch 
Elevator  Co.  10  N.  D.  406,  87  N.  W.  996,  holding  demand  unnecessary  before 
action  for  conversion  of  wheat;  Schwamb  Lumber  Co.  v.  Schaar,  94  111.  App. 
646,  holding  demand  unnecessary  to  sustain  replevin,  defendant's  possession  being 
wrongfuL 

9  L.  R.  A.  820,  MURPHY  v.  MURPHY,  I  a  D.  316,  47  N.  W.  142. 
Iiiil>«BeIilBK  verdict  br  «8l(la.vlta  of  Jarors. 

Followed  in  Ulrick  v.  Dakota  Loan  &  T.  Co.  2  S.  D.  294,  49  N.  W.  1054,  holding 
affidavits  of  jurors  not  edmissible  to  show  misconduct  in  reaching  verdict. 

Cited  in  State  v.  Andre,  14  S.  D.  217,  84  S.  W,  783,  holding  affidavit  of  juror 
alleging  use  of  intoxicating  liquors  during  trial  no  ground  for  new  trial. 

Cited  in  notes  ( II  L.  R.  A.  706)  on  jurors  impeaching  t^eir  own  verdict; 
(31  I*  B.  A.  489)  on  right  of  jurors  to  act  on  their  own  knowledge  of  the  facts 
in  or  relevant  to  the  issue. 

Distinguished  in  Edward  Thompson  Co.  v.  Gunderson,  10  S.  D.  43,  71  N.  W. 
764,  holding  juror's  affidavits  admissible  to  sustain  verdict. 
PreaamptlOff  lut  to  asTeeiueiit  to  pur  for  vervlco  of  relAtlTe. 

Cited  in  footnote  to  Ulrlch  v.  Ulrich,  18  L.  R.  A.  37,  which  holds  that  no  pre- 
sumption exists  against  parents'  agreement  to  pay  for  services  where  evidence 
tends  to  show  agreement. 

9  L.  R.  A.  824,  WHITE  v.  CHICAGO,  M.  *  ST.  P.  R.  00.  1  S.  D.  326,  47  N.  W. 

146. 
MeBsan  of  dHiBKea  for  iBjarx  to  |»roper*r. 

Cited  in  Bailt^  v.  Chicago,  U.  &  St.  P.  R.  Co.  3  8.  D.  632,  19  L.  R.  A.  655, 
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64  N.  W.  &96,  holding  that  where  trees  are  wroDgfuUy  deetroyed,  owner  maj  le- 
eorer  either  for  value  of  trees  or  injor;  to  real  estate. 

Cited  in  aot«  (19  L.  B.  A.  669)  on  measure  of  damages  for  injury  to  or  de- 
struction of  trees. 

Proof  of  eavoo  of  flro* 

Cited  in  Finkelston  t.  Chicago,  M.  *  St.  P.  E.  Co.  94  Wis.  283,  88  N.  W.  lOM, 
holding  damages  for  injuT7  hj  fire  not  recoverable  nhore  causa  of  fire  is  merdj 
BpecuUtive. 

PreaaiBpllom  of  ncKllKexM  frooa  fact  of  Sro. 

Cit«d  in  CrMik  v.  Chicago,  M.  4  St.  P.  B.  Co.  3  B.  D.  100,  B2  N.  W.  420,  hid- 
ing presumption  of  negligence  as  to  fire  from  engine  sparks,  rebuttable ;  Alleud 
V.  Spokane  Falls  A,  N.  R.  Co.  21  Wash.  333,  68  Pac.  244,  holding  presumpUvs 
evidence  that  engine  sparks  caused  explosion  sufficient  to  take  case  to  jury. 

Cited  in  note  (15  L.  R.  A.  40)  on  presumption  of  negligence  from  occurrence 
of  railway  fires. 

Iilahllltr  of  nllroada  for  Arc  from  defretlve  endne  >Li>pllani»*. 

Cited  in  note  (11  L.  R.  A.  GOB)  on  railroad  company's  liability  for  fire  com- 
municated by  defective  engine  ^pliancea. 

»  L.  R.  A.  829,  DEL  ESCOBAi'S  HUCCESSION,  42  L.  Ann.  1086,  8  So.  2*8. 

9  L.  R.  A.  830,  STINSON  v.  LEE,  68  Mias.  113,  24  Am.  St.  Rep.  267,  8  So.  272. 

Conmepclal  paper. 

Cited  in  footnote  to  Lemard  v.  Olson,  35  L.  R.  A.  381,  whidt  requires  notioe  to 
indorser  of  inability  to  make  demand  because  of  maker's  removal  from  state. 

9  L.  R.  A.  831,  MAYO  v.  INDIA  MTJT.  INS.  CO.  1S2  Mass.  172,  23  Am.  St  JLep. 

314,  26  N.  E.  80. 
LlabtlllT   for  coMBtmotlve  (olsl  lOH. 

Cited  in  Devitt  v.  Providence  Washington  Ins.  Co.  173  N.  Y,  22,  65  S,  K.  777, 
Affirming  61  App.  Div.  400,  70  N.  Y.  Supp.  654,  holding  insurer  liable  for  con- 
structive total  loss. 

Disapproved  in  Washburn  k  M.  Mfg.  Co.  v.  Reliance  Marine  Ins.  Co.  179  V. 
S.  14,  45  L.  ed.  5B,  21  Sup.  Ct.  Rep.  I,  Affirming  106  Fed.  117,  denying  right  of 
recovery  for  constructive  total  loss  under  memorandum  warranting  free  from 
particular  average^  Washburn  &  M.  Mfg.  Co.  v.  Reliance  Marine  Ins.  Co.  £7 
C.  C.  A.  134,  60  U.  S.  App.  231,  S2  Fed.  207,  holding  constructive  total  loss  not 
covered  by  policy  with  warranty  against  partial  loss. 

S  L.  R.  A.  833,  MILLER  v.  50U1H  CAROLINA  R.  CO.  83  S.  C.  359,  II  8.  B. 

1093. 
ADthorltT  of  asent  Bk  to  dellverr  *f  coods. 

Cited  in  footnote  to  Rudell  v.  Ogdensburg  Transit  Co.  44  L.  R.  A.  415,  whidi 
Buetains  agent's  general  authority  to  contract  for  delivery  of  goods  at  specified 

RcTlcvr  of  dndlnva  of  fact. 

Cited  in  Rhodes  v.  Russell,  38  B.  0.  424,  17  8.  E.  222,  holding  queatjon  of  fadi 
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laft  to  referee  not  rerieTOble  on  appeal;  WiUoo  v.  CMitrell,  40  8.  C.  128,  18  S. 
K  617,  holding  flndingi  of  fact  6y  master  bejtnid  review  on  appe*!. 

8  L.  R.  A.  838,  HOBBS  v.  ATLANTIC  4  N.  C.  E.  CO.  lOT  N.  C.  1,  12  S.  B.  124. 

rated  in  Hancock  v.  Norfolk  4  W.  E.  Co.  124  N.  C.  226,  32  6.  E.  679.  upholding 


—  ITko  an  feUow  Mrvaata. 

Approved  in  KittenbouEe  r.  Wilmington  Street  R.  Co.  120  N,  C.  547,  26  S.  E. 
922,  holding  motonnan  and  track  foreman,  fellow  serranta;  PleaBaata  v.  Raleigh 
&  A.  Air  Line  B.  Co.  121  N.  C.  496,  61  Am.  St.  Eep.  674,  28  S.  E.  207,  holding 
conductor  ol  aide-tiacked  train,  fellow  servant  of  engineer  of  paasing  train. 

Cited  in  note  (GO  L.  R.  A.  431)  on  nhat  seri^ntB  are  deemed  to  be  in  same 
common  employment  apart  from  statutes  where  no  questiona  as  to  vice  principal- 
ship  arise. 

XseomitateBee  of  tIcc  prlnclpBl. 

Cited  in  Harris  v.  Balfour  Quarry  Co.  131  N.  C.  656,  42  S.  E.  B73,  holding 
knowledge  of  nuutei  essential  to  charge  him  with  liability  for  injury  uu«  to  in- 
competence of  vice,  principal. 

9  L.  R.  A.  840,  STATE  v.  BAGWELL,  107  N.  C.  869,  12  B.  E.  254. 

e  L.  E.  A.  841,  CLARK  v.  HIRSCHL,  81  Iowa,  200,  47  N.  W.  78. 
Rlskta  of  Inanred  Ksd  keKeflclBrr  aBd«r  iBBsntiifie  contract. 

Approved  in  Schmidt  v.  Iowa  K.  of  P.  Ins.  Aaso.  82  Iowa.  300,  11  L.  B.  A. 
206,  47  N.  W.  1032,  holding  indorsement  upon  benefit  certificate,  by  third  person 
in  absence  of  insured  in  accordance  with  oral  instructions  from  latter,  suffi- 
cient to  change  beneficiary;  Masonic  Benev.  Aaso.  v.  Bunch,  109  Mo.  5TS,  IS  S. 
W.  26,  holding  beneficiary  of  certificate  without  vested  interest  therein;  Schmidt 
V.  Northern  Life  Aaao.  112  Iowa,  47,  51  L.  R.  A.  144,  Si  Am.  St.  Rep.  323,  S3 
K.  W.  SOO,  holding  benefit  certificate  payable  to  administrator  of  insured  mur- 
dered by  beneficiary;  Delaney  v.  Delaney,  176  111.  201,  61  N.  E.  961,  holding  new 
benefit  certificate  issued  to  new  beneficiary,  valid  hlthough  former  one  not  sur- 
rendered as  stipulated;  Fink  v.  Delaware  L.  &  W.  Mut.  Aid  Soc.  67  App.  Div. 
512,  68  N.  Y.  Supp.  SO,  holding  request  for  change  of  beneficiary  with  required 
fee,  effecUve;  Cade  v.  Head  Camp  P.  J.  W.  W.  27  Wash.  230,  67  Pac.  803,  hold- 
ing wife,  named  as  beneficiary  in  certificate,  without  special  equity  as  such. 

Cited  in  Schardt  v.  Sohardt,  100  Term.  27B,  45  S.  W.  340,  raising,  without  de- 
ciding, question  as  to  force  of  word  "attest"  in  rule  for  changing  beneficiary; 
Waldum  v.  Homstad,  119  Wig.  310,  B8  N.  W.  800,  holding  change  of  beneficiary 
not  defeated  by  failure  of  officer  of  society  to  forward  certificate- 
Cited  in  footnote  to  Lahey  v.  Lahey,  61  L.  R.  A.  791,  which  denies  right  o( 
original  beneficiary  to  fund  notwithstanding  failure  to  eSect  change  on  his 
refusal  to  surrender  old  certiflcato. 

Cited  in  notes  (16  L.  B.  A.  3G2)  on  changing  description  in  benefit  certificate 
otherwise  than  in  prescribed  method;  (49  L.  B.  A.  765)  on  power  of  insured  to 
destroy  rights  of  beneficiary. 
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DUtinguiBhed  in  Shuinan  v.  Ancient  Order,  U,  W,  110  Iowa,  646,  82  N.  W. 
331,  holding  irr^ular  attempt  to  change  beneficiary,  known  to  insurer  after 
insured's  death,  inelTective. 

Criticized  in  Carpenter  t.  Knapp,  101  Iowa,  72B,  38  L.  R.  A.   133.  70  N.  W. 

764,  holding  requirement  of  batefldary's  coasent  Id  case  of  "asalgnment,"  in- 
applicable to  change  of  beneficiary. 


ReUer  fFom  Jadiciiieat. 

Approved  iu  Lyater  v.  Pearson,  7  Misc.  09,  27  N.  ¥.  Supp.  399,  holding  motion 
to  vacate,  proper  remedy  nhere  judgment  entered  by  default  after  service  on  ooe 
whose  designation  was  invalid;  Post  v.  Charleswoith,  66  Hun,  258,  21  H.  V. 
Supp.  168,  holding  that  relief  against  judgment  rendered  upon  unauthorized 
appearance  of  attorney  may  be  sought  by  motion  in  the  action;  New  York  v. 
Smith,  48  N.  Y.  S.  R.  588,  20  N.  Y.  Supp.  666,  holding  that  one  against  whom 
unjust  judgment  rendered  on  appearance  of  unauthoriied  attorney  may  aet-'n 
relief  by  motion  in  action  unless  circum stances  require  resort  to  equity;  ]{•• 
White,  52  App.  Dir.  233,  65  N.  Y.  bupp.  1G8,  i-efitsin;;  to  vacate  decree  beoau^ 
party  disngreed  with  his  attorneys  and  diami^Hcd  them  without  substituting 
others  or  informing  his  adversaries  of  the  fact;  Smith  v.  Johnson,  44  W,  Va.  284, 
29  S.  E.  509,  holding  that  bill  in  equity  to  set  aside  judgment  rendered  without 
service  of  pracesa  and  on  unauthorized  appearance  of  attorney  muat  be  sus- 
tained by  proponderance  of  evidence. 

Cited  in  Bush  v.  O'Brien,  164  N.  Y.  221,  58  N.  E.  106  (dissenting  opinion), 
majority  holding  that  taxpayer  may  maintain  action  to  restrain  eollectioii  ot 
judgment  ^tered  against  city  on  unauthorized  offer  of  corporation  counsel. 

Cited  in  note   (21  L.  R.  A.  860)   on  effect  ol  judgment  obtained  on  unauthor- 
ized appearance  by  attorney. 
'Want  of  JurladiatloB. 

Approved  in  Myers  v.  Prefontaine  40  App.  Div.  604,  58  N.  Y.  Supp.  70,  bidd- 
ing that  judgment  tn  rem  against  nonresident  remaining  without  state,  on 
appearance  by  unauthorized  attorney,  will  be  set  aside  as  granted  vfithout  ju- 
risdiction; Re  Stephani,  76  Hun,  190,  26  N.  Y.  Supp.  1089,  holding  that  court 
acquires  no  jurisdiction  by  unauthorized  appearance  of  attorney  for  a  nonresi- 
dent; McKenna  v.  Duffy,  64  Uun,  698,  19  N.  Y.  Supp.  248,  holding  that  pur- 
ciiaser,  on  sale  in  partition,  cannot  he  compelled  to  take  title  where  nonresident 
parties,  not  served  with  process,  appeoreil  by  attorneys  whose  authority  is  not 

Cited  in  Tyler  v.  Registration  Court  Judges,  176  Mass.  88,  51   L.  R.  A.   440, 
S6  N.  E.  812    (dissenting  opinion),  majority  holding  jurisdiction  of  proceeding 
in  rem  acquired  without  personal  service  or  notice,  not  a  violation  of  constitu- 
tional provisions  for  due  process  of  law. 
nirect  or  collateral  attaelc. 

Approved  in  Donohue  v.  Hungerford,  1  App.  Div.  680,  37  N.  Y.  Supp.  fUS. 
holding  that  unauthoriied  appearance  ot  attorney  cannot  he  attacked  in  col- 
lateral proceeding,  but  that  relief  should  be  sought  by  motion  in  the  action; 
O'Connor  v.  Felix,  87  Hun,   186,  33  N.  Y.  Supp.   1074;   Washbon  v.  Cope,    144 
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N.  T.  894,  3S  N.  E.  3S3,  bolding  that  objectioD  that  judgment  is  without  juris- 
dletioD  because  of  uaauthoriEed  appearance  of  attorney  cannot  be  taken  in  col- 
lateral proceeding  or  action. 

ated  in  O'Donoglme  v.  Boies,  169  N.  Y.  99,  63  N.  E.  537,  holding  judgment 
rendered  hj  court  without  jurisdictioD  a  anility  wbjdi  may  be  attacked  directly 
or  coUateiaily ;  Kahn  v.  Lesser,  28  Abb.  N.  C.  79,  IB  N.  Y.  Supp.  B8,  bolding 
presumption  of  Jurisdiction  of  superior  court  of  other  state  and  recital  of  de- 
fendant's appearance  In  record  not  per  >e  overcome  by  defendant's  uncorrobor- 
ated oath  that  he  did  not  authorize  an  appearance. 
DelBT  In  oppllciilloii. 

Approved  in  Abbett  v.  Blobm,  64  App.  Div.  426,  A6  N.  Y.  Supp.  S3d,  holding 
that  court  will  vacate  unauthorized  appearance  and  set  aside  judgment  only 
where  application  is  nmde  promptly  or  adverse  party  has  lost  no  rights  by  the 
dday;  Quinn  v.  Jenks,  88  Hun,  438,  34  N.  Y.  Supp.  962,  refusing  to  set  aside 
•ale  and  foreclosure,  where  rights  of  purchasers  in  good  faith  for  value  and  with- 
out notice  of  plsintifT's  equities,  had  interfered. 

Cited  in  McEachern  v.  Brackett,  8  Wash.  650,  40  Am.  St.  Rep.  022,  36  Pac. 
690,  bolding  that  judgment  rendered  against  party  not  served  with  process  on 
unauthorized  appearance  of  attorney  will  be  set  aside  as  a  nullity  when  appli- 
cation is  made  promptly  altliough  innocent  third  parties  may  suffer. 
PreaBBkptloK   of  Avthorlty. 

Approved  in  Briggs  v.  Gardner,  60  Hun,  545,  16  N.  Y.  Supp.  335,  holding  that 
where  defense  of  pendency  of  former  suit  is  interposed,  it  wilt  be  presumed,  until 
its  discontinuance,  that  attorney  bringing  it  was  authorized  to  do  so. 

Cited  in  People  ex  rel.  Allen  v.  Murray,  2  Misc.  153,  23  N.  Y.  Supp.  180,  to 
point  that  authority  of  attorney  appearing  in  court  of  record  will  be  presunt'd. 
ReBBlarKr'  of  ladKnmt- 

Approved  in  Post  v.  Charleswortb,  06  Hun,  253,  21  N.  Y.  Supp.  168,  holding 
judgment  rendered  on  unauthorised  appearance  of  attorney  regular;  New  York 
V.  Smith,  48  N,  Y.  S.  R.  588,  20  N.  Y.  Supp.  686,  bolding  judgment  rendered 
against  resident  by  court  of  general  jurisdiction  upon  unauthorized  appearance 
of  attorney,  neither  void  nor  irregular. 
Contmdlotlns  rcoltKl  In   JadsuBBt. 

Cited  in  Cooper  v.  Newell,  173  U.  8.  669,  43  L.  ed.  812,  19  Sup.  a.  Rep.  606, 
bolding  evidence  admissible  t4>  contradict  recital  in  judgment  that  defendant  was 
resident,  and  to  show  he  was  not  served  with   process,  and  that  attorney  who 
appeared  was  unauthorized. 
Aathopltr  of  ■(tomer. 

Cited  in  Herbert  v.  Lawrence,  21  N,  Y.  Civ.  Proc.  Bep.  338,  42  N.  Y.  S.  R. 
407,  18  N.  Y.  Supp.  95,  holding  attorney  abandoning  action  for  want  of  funds, 
without  power  to  withdraw  answer. 

9  L.  R.  A.  850,  MAYER  v.  HEIDBLBACH,  123  N.  Y.  332,  26  N.  E.  416. 
DlBekBFKs  of  ludebledaeaa. 

Cited  in  Dykman  v.  Kceney,  16  App.  Div.  134,  45  N.  Y.  Supp.  137,  holding 
acceptance  by  bank  of  notes  given  by  other  parties  in  payment  of  note  Bur- 
rendered  to  debtor  whose  account  is  marked  paid,  discharges  old  debt. 
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IVho  are  boan-flde  kolders. 

Approved  in  First  Nat.  Bank  v.  Deui,  187  N.  Y.  IIB,  32  N.  E.  IIOS,  holding 
that  <me  who  takea  warebouM  ree«ipta  for  value  vltbout  knowledge  of  «quiti«9 
between  original  parties,  mokea  advancea  of  money,  and  takes  renewal  note,  is 
bODA-fide  bolder;  Cbapman  7.  Ogden,  37  App.  Div.  35S,  66  N.  Y.  Supp.  73,  holding 
that  one  who  accepts  notes  in  payment  of  indebtednesa  and  releascB  ronedicB 
against  debtore,  is  booa-flde  bolder;  Western  Nat.  Bank  t.  Flannagau,  14  Misc. 
31S,  36  N.  Y.  Supp.  S48,  holding  surrender  of  coIlntetRls  and  ezteasion  <rf  tine 
of  payment,  sufficient  oonsideratiou  to  constitute  pledgee  bona-flde  holder  of  new 
note  given  as  collateral  security;  Spring  Brook  Chemical  Co.  v.  Dunn,  3S  App. 
DiT.  131,  S7  Am.  St.  Rep.  100,  holding  that  receipt  by  bank  of  draft  and  a^li- 
catiou  and  credit  of  it  in  payment  of  existing  indebtedness,  does  not,  in  abaoice 
of  express  agreement  extinguishiDg  debt,  make  bank  holder  for  value;  Skinnet 
Engine  Co.  v.  Old  Staten  Island  Dyeing  Establishment,  12  Misc.  72,  33  N.  Y. 
Snpp.  32,  holding  creditor,  accepting  indorsed  not«  for  old  debt  without  snr- 
rendering  any  security  or  evidence  of  indebtadness,  not  bona-flda  bidder;  Buttoi 
V.  Rathbcoie,  120  N.  Y.  192,  27  N.  E.  266,  holding  prior  unfiled  chattel  nuHrtga^ 
not  void  against  purchaser  who  has  given  credit  for  goods  covered  by  mortgs;^ 
upon  pre-existing  debt  not  extinguished  by  the  transaotion. 
^—  TsloBliIe  BoiHldenttlOB. 

Approved  in  Central  Trust  Co.  v,  West  India  Improv.  Co.  4B  A[^.  Div.  I7B, 
63  N.  Y.  Supp.  853,  to  point  that  notes  taken  in  absolute  payment  and  extin- 
guishment of  debt  are  taken  tor  value;  New  York  County  Nat.  Bank  v.  Americso 
Surety  Co.  69  App.  Div.  157,  74  N.  Y.  Supp.  692,  holding  surrender  and  extin- 
guishment of  unsecured  note  and  acceptance  of  secured  note,  a  valuable  cm- 
aideration  within  statute  as  to  bona-fide  purchasers;  Weaver  v.  FarringtJin, 
6  Misc.  55,  26  N.  Y.  Supp.  78,  holding  part  payment  and  taking  note  for  lessei 
amount  good  consideration  for  indorsement  and  transfer  of  the  note  taken: 
Carter,  B,  &  Co.  v.  Howard,  17  Misc.  383,  39  N.  Y.  Supp.  1060,  holding  dis- 
charge of  precedent  debt  or  forbearance  to  collect  on  receipt  of  indorsed  note 
adequate  consideration  for  its  indorsement;  Schloas.v.  Feltus,  103  Mich.  526  note, 
holding  pre-existing  debt  not  such  consideration  or  payment  for  transfer  ol 
goods  as  will  defeat  replevin  by  original  vendor  who  seta  up  fraud. 

Cited  in  Blair  v.  Hagemeyer,  28  App.  Div.  224,  49  N.  Y.  Supp.  965,  to  point 
that  satisfaction  of  judgment  ia  good  oonsideration  for  transfer  of  note. 
—  KxclasloB  of  eaaltles. 

Approved  in  Sixth  Nat.  Bank  v.  Loriltard  Brick  Works  Co.  46  N.  Y.  S.  R.  £36, 
18  N.  Y.  Supp.  861,  holding  discount  of  diverted  note  by  bank  which  credits  pro- 
o»sdB  without  parting  with  them,  does  not  make  it  bona-flde  bolder  so  as  to 
exclude  existing  c(|uitie8  between  parties;  Sutherland  v.  Mead,  80  App.  Div,  107, 
SO  N.  Y.  Supp.  .^04,  holding  actual  payment  and  discharge  of  pre-existing  debt 
valuable  consideration  for  transfer  of  diverted  commercial  paper  and  sufficient 
as  against  accommodation  indoraers  to  shut  off  prior  equities. 

Cited  in  Rock  Springs  Nat.  Bank  v.  Luman,  6  Wyo.  153,  42  Pac.  874  (dissenting 
opinion),  to  point  that  transfer  of  negotiable  paper  in  payment  of  existing  debt, 
is  for  value  under  rule  barring  undisclosed  equities,  whether  payment  absolute 
or  conditionaL 
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fl  L  R.  A.  8S3,  STATE  t.  TAMLEB,  IS  Or.  S29,  25  Pao.  71. 

Avpeala  fnm  trlml  nonrla. 

Followed  in  State  v.  Robinson,  32  Or.  62,  48  Pnc.  357,  holding  motion  to  acquit 
for  failuTQ  of  proof  in  any  reipeet  must  specify  grounds. 

Cited  in  State  t.  Fieator,  32  Or.  2H,  60  Pac  661,  holding  that  motion  to 
acquit  most  apedfy  where  evidence  i>  insuffleient  except  on  total  failure  of  proof; 
Watson  V.  Southern  Oregon  Co.  89  Or.  486,  66  Pa&  986,  holding  mlBconduet  or 
improper  remarks  of  conntel,  not  connected  with  judicial  error  in  respect  thereto, 
not  reviewable;  State  v.  Foot  You,  24  Or.  07,  32  Pao.  103,  holding  that  in  order 
to  raise  question  on  appeal,  objeetion  must  be  made,  ruling  obtained,  and  excep- 
tion  taken;  State  v.  Sohuman,  36  Or.  22,  47  L.  B.  A.  1G6,  78  Am.  St.  Eep.  764, 
68  Pao.  661,  holding  that  claim  of  immunit;  under  state  law  must  be  asserted  in 
trial  court  to  be  considered  on  appeal;  State  v.  H^de,  22  Waah.  Sfl3,  m  Pnc.  710, 
holding  nonsuit  impossible  in  ariminal  owe;  State  t.  Haines,  36  Or.  -'i82,  SS  Pao. 
39,  holding  that  circuit  court  has  jurisdiction  onlf  to  review  city  court's  actitn 
respecting  violation  of  municipal  ordinanoes;  State  v.  Sally,  41  Or.  3S8,  70  Pao. 
396,  holding  that  insufficiency  of  proof  as  to  taking  animal  should  have  been 
brou^t  to  attentirai  of  court,  on  motion  for  direction  of  verdict  in  pToaeoutlat 
for  larceny. 

9  li.  R.  A.  856,  LAW  v.  BUTLER,  44  Minn.  482,  46  N.  W.  63. 
SAle  OF  vaorts«K«  of  komestcA-d. 

ated  in  Weitzuer  v.  Tbiogstad,  56  Minn.  247,  66  N.  W.  817,  holding  contract 
of  husband  alone  to  convey  homestead,  void. 

Cited  in  footnote  to  Wallace  v.  Travelers'  Ins.  Co.  26  L.  R.  A.  806,  which  holds 
recorded  power  of  attorney  to  husband  insuffideat  showing  of  consent  to  mortgage 
of  homestead. 

9  L.  R.  A.  859,  GOFF  v.  STOUGHTON  STATE  BANK,  78  Wis.  106,  47  N.  W.  190^ 

Report  of  second  appeal,  in  84  Wis.  370,  64  N.  W.  732. 
Adnlaalbllltr'  ot  deel&rBtloiu  la  partT'a  (avor. 

Cited  in  Grisim  v.  Milwaukee  City  R.  Co.  84  Wis.  22,  G4  N.  W.  104,  holding 


AdmlaslbllItT  •>'  aeeanat  booka. 

ated  in  footnote  to  lU  Fulton,  35  L.  R.  A.  133,  which  holds  book 
charges  against  one  person  cailj,  inadmlasibltk 

9  L.  R.  A.  861,  SWEET  v.  OHIO  COAL  00.  78  Wis.  127,  47  N.  W.  182. 
ASBVMiptloB  of  Flake  of  ciDvloTiiieBt. 

Cited  in  Erdman  v.  Illinois  Steel  Co.  86  Wis.  12,  60  Am.  St.  Rep.  68,  69  N.  W. 
993,  holding  servant  negligent  in  working  at  cracked,  high-speed  saw,  cutting  iron, 
OB  master's  promise  to  repair;  Bumell  v.  West  Side  R.  Co.  87  Wis.  392,  68  N.  W. 
77S,  holding  danger  from  unguarded  gear  wheels  of  electric  car  in  cleaning 
oommutator,  risk  of  motorman's  employment ;  Faule  V.  Florence  Min.  Co.  80 
Wla.  366,  SO  N.  W.  189,  holding  that  "trammer"  in  mine  assumes  risk  of  ore 
and  rock  felling  from  roof;  Yerkes  v.  Northern  P.  R.  Co.  112  Wis.  188,  88  Am. 
St.  Rep.  901,  88  N.  W.  33,  holding  eerrairt  not  guilty  of  contributory  negligence. 
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aa  matter  of  law,  in  continuing  to  use  defective  apparatus  on  promise  to  repair; 
Dehning  v.  Detroit  Bridge  k  Iron  ^Vo^ka,  40  Neb.  5S8.  83  N'.  W.  I8fl,  denying 
right  of  recovery  for  death  of  rivet  lieater  Itilled  by  fall  from  stringer  to  groun>l 
while  at  work;  Chicago,  B.  &  Q.  R.  Co.  v.  McGinnis,  49  Neb.  655,  88  N.  W.  1057, 
denying  right  of  recovery  for  injury  due  to  closeness  of  building  to  ra.ilroaii 
tracks,  danger  being  known  to  plaintiff;  Reed  v.  Stockmeyer,  20  C.  C.  A.  333. 
34  U.  8.  App.  727,  74  Fed.  1S9,  holding  servant  knowing  danger  of  mori? 
hazardous  employment,  outside  of  that  for  which  he  had  engaged,  aMumee  risk^ 
tiereof;  Hennesey  v.  Chicago  A  N.  W.  E.  Co.  99  Wis.  121,  7*  N.  W.  654  (con- 
curriog  opinion),  holding  it  question  for  jury  whether  switchman  observed  daogir 
of  open  dit«h  between  tracks,  and  assumed  risk  thereof. 

9  L.  R.  A.  863,  ONDEN  STEEL  CO.  v.  IMPERIAL  REF.  CO.  138  Pa.  10,  20  Atl, 

867. 
DeBCFlpllon  ^I  pmpeFtr  ooveFcd  %r  nccli&nlc*'  Ilea. 

Cited  in  Linden  Steel  Co.  v.  Rough  Run  Mfg.  Co.  158  Pa.  24a,  33  W.  N.  C. 
247,  27  Atl.  896,  holding  lien  notice  describing  laud,  buildings,  and  niachinery, 
with  accurate  map  of  premises  appended,  eulBcient;  Hassenfus  v.  Pliihidelphi.i 
Packing  &,  Provision  Co.  16  Pa.  Co.  Ct,  660,  holding  mechajiioa'  lien  describinj:. 
aa  aeparate  building,  a  part  of  single  building,  defective. 
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